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A Phoenix in Somalia?
Editor:

Here is an update on developments in
Somalia. The news this month (March
1993) concerns the efforts to reestabhish
the Somali court system. Last month, |
mentioned that we had our first contact
with a Somali attoiney, and since that

time. Dr. Abulquadir Haji Mohammed
has been working tor our Somali lan-
guage newspaper as a legal correspon-
dent. He has also been acting as an in-
terpreter at our meetings with the So-
mali jurists.

One month ago, at our headquarters
in South Mogadishu, we met with two
former judges who had been appointed
by the “political committee.™ This is a
Somali group representing the two ma-
jor factions in Mogadishu. Two weeks
ago, | realized that a representative of
the U.S. Liaison Office, Phillip lves,
had been meeting with another group of
jurists in North Mogadishu. In Somalia
the term ™ jurist™ is broader than the term
as used in the United States: in Somalia,
it includes anyone who is a law school
graduate.

After my discussion with Mr. Ives, it
became clear that [ had been meeting
with a group that might not be truly
representative of the legal community.
In Somalia, this can be a real problem,
because the U.S. must avoid giving the
appearance that we favor one group over
another. The problem is created by the
deep factional, political and clan and

tribal divisions in Somalian society. In
fact, one of the local papers accused
UNITAF (my headquarters) of meeting
only with VK judges, to the exclusion of
all others. Phillip Ives and | quickly re-
alized that we had to coordinate our ef-
forts.

On March 3, a meeting was held as
the UNOSOM (United Nations Opera-
tions in Somalia) headquarters tor all
lawyers and former judges in Somaha.
Before the meeting, we had a complaint
from the political committee that we
were sponsoring a “‘competing” group.
but we made it clear that we wanted a
nonpartisan, voluntary organization that
would complement their committee.

The meeting was a great success.
Thirty-nine jurists attended the meeting,
some from distant towns. There were
two former Supreme Court judges and
three former law professors in atten-
dance. [t was the largest meeting of ju-
rists in more than two years, and an
emotional reunion for many of them.
All but three or tour of the attendees
understood English, but most were more
comfortable speaking in Somali. There
was general agreement that the rule of
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7.0 CIE Credits $225
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12 Q CIE Credits $215
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law must replace the law of the gun in
Somalia. There was further agreement
that the reestablishment of the courts
must be the highest priority. At the end
of the meeting, a committee of eight
jurists was elected to conduct further
meetings. Today (March 7), I trans-
ported four jurist representatives on a
survey to select a site for a jurist asso-
ciation headquarters. We hope to con-
vert and clean up an abandoned public
building for their use.

I am optimistic that the process we
have begun can continue. As security
improves, | hope the courts and legal
system can rise from the ashes.

F.M. LORENZ

Colonel, USMC

Office of the Staff Judge Advocate
Unified Task Force Somalia

Modifying
Drug-sentencing LLaws
Editor:

As Fred Diamondstone noted in the
January Bar News article, “Drug Sen-
tencing Law Reform?.” the standard-
range sentence for a first-time delivery
of cocaine, heroin or methamphetamine
is 21-27 months. He neglected to men-
tion that the standard range for a first-
time offender convicted of possession
of cocaine, heroin or methamphetamine
is 0-90 days. Community-based treat-
ment is available to the latter offenders
through the First-time Offender Sen-
tencing Alternative. Thus. the present
law makes a distinction between those
who are mercly addicted to life-threat-
ening drugs and those who have cho-
sen to profit from selling death to oth-
ers. Whether those who perpetuate and
profit by the destruction of human be-
ings through drug use are amenable to
treatment or not, the public demanded
a harsh penalty for them as opposed to
the penalty for mere users of those
drugs.

Mr. Diamondstone’s article implies
that drug dealers are as amenable to
treatment as drug users. What is his
basis for concluding that the failure
rate for treatment of drug dealers will
be as slow as 30 percent, or even 50
percent, as his article suggests? Not all
drug dealers are users. A drug dealer
may not be motivated by addiction, but
by greed or hopelessness. Can it cure
hopelessness?

It is tempting to conclude that a less-

expenstve treatment alternative to in-
carceration is a more-effective solution
todrug-dealing. But effectiveness of the
sentence and the cost of the sentence
must be addressed separately. What is
the best solution? What is the cost? Are

we willing to pay forit? Let’s be honest

about our motivations if, once again, we
modify the drug-sentencing laws.

JOANT. CAVAGNARO

Seattle

A PPELTLATE

REED M°CLURE

ATT @®@RNEYS A LA W

WiLLiam R. HickMAN
PameLa A. OkaNO

MariLee C. ERICKSON

3600 Columbia Center
701 Fitth Avenue
Seatile, WA 98104-7081
200/292-4900

PRACTICE

Perils of Appeal —
Part IX

DonN’t Bore YOUR READER.
Use argument headings
to grab attention and
focus interest.

The Appellate Team at
Reed McClure is available
for consultation, association
or referral on your appeal.

BAR

NONE

No entry-level CD ROM publication
for Washington offers the advantages of
new CD Law Basic.

Atjust $495, it uses the same DOS-
based search software as products that
charge up to seventimes as much.
Software thatallows you to perform
Boolean and proximity searches and
offers full print and save, cut and
paste, anotepad, anda
timer. Capabilities

CD LLAW

not available with a comparably
priced publication.

CDLaw Basic offersthe same high
quality data as our premier publication.
You'll receive full product support. Plus,
we’ll credit your Basic purchase price
should you choose to upgradein
the future.

Don't settle for less. For your

FREE 30 day trial, call
(206) 623-1688.

=N
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Drinking and Driving: A
Proposal

Editor:

[ humbly salute our brother Neil Buren
for sharing his considerable insight and
inestimable labor in an effort to inspire
our attention to the evils of impaired

driving. He argues that more severe sanc-
tions must be imposed upon the offend-
ing drivers.

I have no confidence whatsoever
that his solution will work, and [ re-
spond, shamelessly, showing my igno-
rance. | do so in the sure and certain
knowledge that our dear readers will

share their abundant and superior in-
sight with equal abandon.

Is there a profession better fitted to
advise our citizenry on this task better
than the bar? Beginning with the draft-
ing of our constitution, no voices than
those of lawyers have been more stri-
dent in alerting citizens to the attrition

of their freedoms by their well-meaning
government. But also, no grouphas more
effectively served the public in crafting
criminal statutes designed to curtail vari-
ous forms of social conduct perceived to
be evil. The pendulum has swung be-
tween these competing views through
the years.

But [ digress. Back to the task at hand.
Mr. Buren and others have exhorted us

“WHEN YOU HAVE
GREAT PEOPLE
AND A SUPERIOR

AUTOMOBILE, to heap more punishment on those who
THE RESTIS are detected in viola_lion of the magic

.1@ standard. In practice, such approach
EASY...” simply has done little to rid our high-

ways of the willful, irresponsible, and
foolish—Ilet alone the addicted—alco-
holic.

Tam now convinced that, as a society
with any conscience at all, we can no
longer justify the preservation to the in-
dividual of the rightto enjoy the consti-
tutional luxury of the *freedom” to drink
and then drive. Tt is apparent that, as
individuals, we are doing so at a fright-
ful cost to the whole. Where and how is
the line of compromise to be drawn be-
tween the individual and the rights of
the whole?

[ suggestthat we simply quitthe exer-
cise altogether! I would advise the pas-
sage of a section making it a civil in-
fraction to operate a motor vehicle with
any amount of alcohol whatsocver in
the driver’s system. The sanction pro-
vided should be immediate, embarrass-
ing and credible. It would permit identi-
fication and restraint of the hopeless al-
coholic and the casual drinker and driver
alike. There is little doubt that both must
share in creating the deadly statistics of
homicide and carnage on the highways.

Before those who do not know my
political bias reach for an affidavit of
prejudice, may [ admit that [ have prac-
ticed exclusively in the defense bar for
the last 20 years? Although as a younger
and more hopeful social engineer, I en-
Jjoyed a brush with the responsibilities
of a prosecutor andtrial judge, my expe-
rience (and, thus, my bias) has arisen
largely from the “hands-on” and inti-
mate contact with offenders, their fami-
lies and victims of death and injury. Lest
my remarks be regarded as the danger-

CAMPBELL /NELSON

Serving the community for 35 years
778-1131 OR 524-6660 1-800-552-2999
24329 HWY 99, EDMONDS, WA
T —— e e

T ———— S

Prepare simple or complex wills in minutes
with Attorneys’ Computer Network software.
The state-specific programs ask multiple-
choice and fill-in-the-blank questions, then
compose tailored documents which can be
edited with your 1BM-compatible word
processing software. User friendly, no
commands to learn.

Washington
Wills Library

Expert Systems
To Assemble
Documents

The Wills Library’s wide variety of provisions
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4 Separate dispositions of personal effects and realty

e Purchase of annuities
e Other types of dispositions

e Credit equivalency trusts
® Marital deduction trusts
with QTIP provisions

e Cash bequests

e Granting and exercise of
powers of appointment
The programs also prepare:

e Family tree affidavits ¢ Execution checklists

® Asset summaries e Client interview questionnaires

e Living will declarations
e Powers of attorney

The Wills Library is only one of 15 state-specific libraries by ACN, including: Inter Vivos Trusts; House,
Condo and Com’IReal Estate Sales Contracts; Office and Store Lease Riders; Net Leases; Limited
Partnerships; Com’l Mortgages/Deeds of Trust; Busigess Sales; Separation Agreements;
Shareholder Agreements; and more.

Only $200 each, with free updates for the first year.

Call Bernice Williams at 800-221-2972. Specify 5'%" or 34" disk.

Excelsior-Legal, Inc.”

62 White St., New York, NY 16013
(800) 2212972 FAX (212) 431-51i1

3 WASHINGTON STATE BAR NEWS  Mav 1993



ous ruminations of a “law and order™
fanatic, I will hasten to assure the reader
that my liquor cabinet has always been
well-fumished and. indeed. I have arepu-
tation among my peers of passionately
resisting the slightest intrusion into the
lives of my clients.

However, from these experiences, |
have come to believe that the only thing
that will work is to ask all of society to
give up, once and for all, their (“God-
given™?) right to drink and then drive
and (horrors) to give up the individual’s
constitutional due-process right to ef-
fective judicial protection from public
embarrassment in the summary display
of their infraction. The loss of their plea-
sure driving for a short period, with ju-
dicial supervision, is a small price to
pay.

To my mind, the loss of sales by the
liquor and restaurant industries and en-
forcement of dramatic changes in our
habits across our collective society
would be an excellent trade-olf. I think
it would afford a real chance to effect a
dramatic reduction in senseless blood-
shed, to say nothing of the enormous
economic savings throughout society.

The Problem: Drinking drivers cause
collisions, carnage, disability and death
of the innocent and guilty alike. The
inefficiency of present detection meth-
ods leave much to be desired, with too
many offenders remaining at their dan-
gerous pursuit until it is too late. The
present system of detection and pros-
ecution of impaired drivers presents an
enormous cost, not only to the taxpayer,
but also the individual, and his or her
family.

Our Shame: With compassion for the
suffering of the good people of Somalia
we have sent troops abroad at great risk
to their lives, while being content with
laws impotent to protect the lives of our
own children.

The Error of Our Ways: Leave our
present statutes intact, but enact and en-
force a humiliating sanction in the op-
eration of a motor vehicle by a driver
whose breath reveals any alcohol in the
system whatsoever!

The Sanction: Limit the first infrac-
tion to having our license immediately
punched; our auto license plate “red-
lined™; and the immediate loss of the
privilege of pleasure driving for ninety
days, with a maximum fine of $250.

Due Process: Surrender to our police
the right, and ask them to accept the
burden, of deciding to demand a

breathalyzer exam when, in their judg-
ment—aided only by their senses—it is
possible that a driver has driven with
any alcohol in his or her system.

The Price: Letus tormally and finally
confess the hypocrisy that society can
no longer afford the preservation of civil
due process under these circumstances.
After all, we have already tolerated a
more severe sanction in entrusting our
police with the right to confine a drunk
driver to a jail cell (without effective
judicial review) until he or she has so-
bered up.

The Benefits: The proposed experi-
ment seems to threaten little risk. In my
judgment, it would appreciably reduce
the instances of cruel financial hardship
bound to follow even the filing of a
charge of DWI now routinely imposed
upon the family of the drinking driver.

Conclusion: It is hoped that the mere
suggestion of such a radical approach
might stir more respected and astute
minds to the task of refutation. Such an
exchange would create sufficient furor
that the heat of conflict would illumi-
nate the shadows of our collective pub-
lic conscience. Having thus shamelessly
revealed the workings of my mind, |
challenge others to do the same, know-
ing that our legislators read very well

indeed; it is just possible that something
good might come of such an exchange.
ROSS R. RAKOW

Goldendale

In re: Sales Tax
on Professional Services
Editor:

[ just read the Washington State Bar
Association’s position against a sales
tax on professional services in the Janu-
ary 1993 Olympia Report.

Legal work will not go in-house or
out-of-state because of this tax. Legal
work may move away from private firms
for any number of reasons (e.g., hourly
rates, quality, convenience, expertise,
personality), but I doubt this tax would
be one of them. As for the inequity of
such a tax, it is nomore inequitable than
the state’s sales tax. Why shouldn’t the
client pay tax on legal service when he
or she must pay tax on the aspirin or the
Maalox required after the service is ren-
ders?

Finally, where is the nightmare of ad-
ministration? The professionals of the
state of Hawaii (where | am also licensed
to practice) have been sub ject to an ex-
cise tax on services for years. Their
nightmares, if any, are considerably more

GUARANTEED.

CITE UNSEEN.

We're so confident you'll find CD Law
Basic to be the best entry-level CD-ROM
publication of Washington law — you're
invited to try it for 30daysat norisk.

CD Law Basicis the newest product
from the publishers of CD Law — used by
hundreds of attorneys throughout the state.

CD Law Basic provides almost instant
access to over 50 years of Washington
case law, the RCW and WAC, and other use-
ful state law databases.

Its search soft-

T H K

CD LLAW

HTFT AT E O

ware offers features far superior to those
of a comparably priced product. Just type
inyour search terms and the relevant cita-
tions appear on your screen. It's that simple.

Compare for yourself. We'l provide
instaflation, full software and hardware sup-
port and even supply you with a CD-ROM
drive during the trial period.

For your FREE 30day trial, call (206)

623-1688 today.

WASHEIENGTON
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substantive than dealing with taxable bil-
lings x tax rate = tax payable to state.
The retailers ol the state of Washing-

ton have dcalt with this problem under

much more ditticult conditions and have

survived. My guess is. the lawyers of

this state (with the help of their billing
personnel) will also solve this complex
calculation.

If there are substantive reasons why
professional services should not be taxed.,
let’s hear them. II' these are the best

arguments the Association can muster

and a tax on services 1s still an anath-

ema, then let’s take on the difticult, but
worthier tasks of determining (1) where
state spending should be controlled so
we may live within our means, and (i)
whether an income tax would be more
appropriate than these consumption
taxes.
STACEY J. HENDRICKSON
Renton

In re: CR 2A (as amended)
Editor:

This letter is to address changes pro-
posed to CR 2A. As a general observa-

Lawyers

and

the

Promised

LAN

Increase your law office productivity when you
connect your computers with a Local Area
Network (LAN). We provide specialized
services to law {irms as computer consultants

and accountants.

We know the business of law: we can convert
your firm to a LAN: your office will be more
productive: and you can depend on us -

we're here to stay.

Let's talk: call Bruce Sadler at
{206) 682-9200 to find out about lawyers
and the promised LAN.

1111 Third Avenue, Suite 5800 *
(206) 682-9200

HAGEN, KURTH,
PermaN & Co., P.S.

CompPuTER  DivisioN

WA *

Seattle, 98101
FAX (206) 622-8658
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tion, by an attorney who does nothing
but trial work. changes to the rule are
not necessary.

CR 2A (as amended) is nothing more
than a litigation-increasing rule change.
[n 28 years of trnal practice, | have had
two situations where the settlement of a
cause of action was not properly com-
municated between two or more attor-
neys. Both of those cases were resolved
without any further litigation. Now, the
proposed rule change permits lawsuits
over miscommunications and misunder-
standings as they relate to “settlement
of a cause” and will give a license to
have misunderstandings.

Without going into a great deal of
discussion of various examples. let me
point out one where [ know litigation
will be fostered. In tort litigation. claim-
ants’ attorneys have a tendency to by-
pass defense counsel and call directly to
insurance companies. Offers are made
between multiple entities. but sometimes
the same ofter is not communicated to
each entity. While circumstances like
that have been resolved because of the
necessity of a written agreement, now a
claimant can pick and choose which “of -
fer” appears to be best.

ODINE H. HUSEMOEN
Longview

Get a Life!
Editor:

To the bozo or bozette who penned
the drivel, "When a Loved One Retires,”
Bar News. February 1993, GET A LIFE!

The emotionally challenged author of
this masterpiece. as opposed to one ol
our more renowned colleagues, obvi-
ously should have stayed at home to
bake cookies. | suspect that the more
emotionally stable of our membership
will have a difficult ime comprehend-
ing the inability of a lawyer to adapt to
the workplace absent some sort of emo-
tional bonding with senior stalt.

More to the point. I would hope the
Board of Governors and our member-
ship will remember this article before
the next solicitation ol a dues increase.
I, for one. find it particularly troubling
that any fraction of my dues subsidized
the composition and publication— in
what purports to be a professional jour-
nal—of such irrelevant trivia.

ILARRY W. ZEIGLER
Richland



In re: Bar News Censorship
Editor:

On January 7, 1993, I wrote a critical
letter about the leadership and direction
of the state bar.

The letter was the voice of most of
those who practice under the blanket of
the Association.

I distributed that letter in a limited
fashion. It was expressed that the bar
journal was not independent. but an arm
of the executive and the Board ot Gov-
ernors and further that there was no way
the letter would be printed.

No one goes to the state bar conven-
tion, so there is no avenue available for
a member of the bar to voice discontent
at the way our ducs are spent and the
manner in which our affairs are handled.

Issue after issue. the president and ex-
ecutive are allowed to justify and glo-
rify the “Board’s Work.” Your censor-
ship of free cxpression is another ex-
ample of the sickness pervading the State
Bar organization.

NEIL J. HOFF
Tacoma

(Editor's note: The Bar News ediro-
rial deadline is listed in the masthead
every month. It currently notes thar the
editorial copy deadline is the 15th of the
second month preceding month of pub-
lication. So Mr. Hoff's January 7 letter,
which arrived before the January 15
deadline for the March issue. was sched-
uled for—and appeared in—the March
issue. The March issue vwas at the printer
when Mr. Hoff wrote his March § letter,
printed above. It was scheduled for the
May issue, whose deadline was March

13%)

A True Story
Editor:

Because of the weighty issucs facing
the Bar Association, it’s time for comic
relief. The following is a true story.

Recently. a lady called and excitedly
announced that her husband was in a
wheelchair, on oxygen, and dying fast.
She wanted a will prepared immediately.
Suddenly, there were loud noises in the
background. and the line went silent. |
thought, “Oh-oh. it’s too late already.”

After a lengthy pause. the lady came
back on and said, *Oh, never mind, I
cuess I was just standing on his oxygen
tube.”

DAVID L. BOVY
Seattle

WE KNOW HOW
TO SELL YOUR CASE
TO A JURY

The key to a winning verdict is knowing how jurors think. From the
simplest to the most complex litigation, we bring the jury’s perspective
to every aspect of your case. Our services help you:

¢ evaluate the probability of prevailing at trial
¢ test case themes, strengths & weaknesses
¢ find out what your case is worth

¢ improve witness performance on the stand
obtain the best jurors for your case

Discover why top litigators throughout the country
call on us when preparing for trial.
For further information, please call or write:

o
i

HOWARD VARINSKY ASSOCIATES
JURY & TRIAL CONSULTANTS

2100 Funston Place ¢ Qakland. California 94602
(510) 530-2252

It would be easyto make a case for
why you should subscribe to CD Law.

We couldarguethat CO Law searches
of Washington statutes and decisions are  gation. We'll provide installation, on-site
faster than even the best on-line service.  training and even supply you with a
Or, that comparedto the minimum on-line  CD-ROM drive to use at no extra charge.

Instead, we thought we'd let you be
the judge.
Try CO Law for 30 days with no obli-

For more information or a FREE
30-day trial, call
(206) 623-1688.

rates, both your CD Law compact discs
are paid for in the first few
hours of use.

CD LLAW
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WASHINGTON ADMINISTRATIVE CODE

will consist of more than
13,000 peges in 12 perfect:bound volumes,
and will contain over 40,000 sections filed
y 176 rule-meking state agencies. Many of
these rules have the force of law, and
regulate business and industrial activities §
throughout the state.

The nc%w

The 1992 editon of the WAC will be
available in May of 1993. Durchase price will remain
at $320 plus 79% seles tax.
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1993 Register Updates

Twice monthly updates to the WAC
arc provided by the Washington

State Register.

Keep up to date for $160 per yesr,
plus tex. Subscription runs from
January through December of each/ Q

year, with back issues provided fJ ,,s //
&end your check to:

thcc of the Code Reviser
Subscriptions

PO bBox 40552

Olympia, WA 98504-0%2

Dayment is required before shlpmcnt,ik?
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TIME TO
Dust OFF
THE OATH

by Steve DeForest
WSBA President

Upon being sworn in, each lawyer
takes the same oath. APRS(d) provides.
in part:

(4) I will maintain the respect due
to the courts of justice and judicial
officer=.

(5) 1 will not counsel. or main-
tain any suit, or proceeding, which
shall appear to me to be unjust, or
any defense except as I believe to be
honestly debatable under the law, un-
lessitisin defense of a person charged
with a public offense. [ will employ
for the purpose of maintaining the
causes confided to me only those
means consistent with truth and honor.
I will never seek to mislead the judge
or jury by any artifice or false state-
ment.

E 3

(7)1 will abstain from all offen-
sive personalities, and advance no fact
prejudicial to the honor or reputation
of a party or witness unless required
by the justice of the cause with which
I am charged.

(8) 1 will never reject, from any
consideration personal to myself, the
cause of the defenseless or oppressed,
or delay unjustly the cause of any
person.

What each of us pledged to do was
not an evanescent undertaking, but a life-
time responsibility. The lawyer’s oath
was never meant to be placed on a shelf
to gather dust. From time to time we
need to reconsider our individual com-
mitment and to rededicate ourselves to
the pledge which we made in the oath of
admission. Reflecting upon how you
might answer the questions raised be-
low may help you to assess the extent (o
which you are meeting this responsibil-
ity.

The privilege of practicing law car-
ries with it the obligation not only to
maintain our legal system. but to im-
prove it. Changes in human affairs and
imperfections in human institutions
make necessary constantefforts to adopt,
modify and refine our system of justice.
The system should function in a manner
that commands public respect and en-
courages the use of legal remedies to
achieve redress of grievances. By rea-
son of education and experience. law-
yers are especially qualified to recog-
nize deficiencies in the legal system and
to initiate corrective measures. |t is an
individual as well as collective respon-
sibility.

* Whathave you done recently to dis-
charge that obligation?

The provision of pro bono services
for the disadvantaged and needy. and
participation in civic and community
activities, have always been part of the
professional responsibility of a lawyer.
In return for a license to practice law,

Stephen E. DefForest

we owe a substantial debt to society.
The grant of exclusive power to resolve
disputes and enforce the law carries with
it the obligation to give time, talent and
money back to the public to advance the
ends of justice. The denial of access to
the legal system by the indigent is a
denial of justice to a significant segment
of society.

* As acustodian of a public system of
justice, what are you doing to assure
access to that system?

Being a professional alsoincludeshow
we relate to each other. As the preface
to the Principles of Decorum states, a
lawyer’s conduct should be character-
ized at all times by professional cour-
tesy and professional integrity in the full-
estsense of those terms. Conduct thatis
uncivil, abrasive, hostile or obstructive
impedes the fundamental goal of resolv-
ing disputes rationally, peacefully and
efficiently. Such conductnotonly tends
to delay or deny justice, but also makes
the practice of law less satistfying. The
lack of civility is not a courtroom or
litigation phenomenon: it extends
throughout the practice.

e Have you taken a few minutes re-
cently to think about how you measure
up to the basic standards of profession-
alism?

Most law firms and agencies of a suf-
ficient size to have periodic performance
reviews do not include professionalism
as a component of that review, based
upon a small sampling of law firms
which I made last year. Typically such

WASHINGTON STATE BAR NEWS  May 1993 /)



THE SOLUTION:
Honda of Seattle

THE CHALLENGE:
Buying a Car

AHMN Honda Ascard EX Sedun

Call one number, one time, from your office. Identify yourself as a
WSBA member, tell us which model Honda you're interested in and
then sit back. Don Sposato will get back to you with price, availability,
trade-in value, and payment options. Honda of Seattle will arrange
your purchase or lease by phone. Take the Honda of Seattle challenge.
You'll love the solution. Call Don @ 382-8800 or 1-800-735-7206.

@ Honda of Seattle

PROFESSIONAL PRACTICE PROGRAM
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LawWorks'!

Computer Assisted Legal Research for Washington on CD-ROM.

-» Producer of the [LiLNoIs REPORTS for seven years
-» LawWorks is extremely easy to use & understand (try the demo disk!)
=» Search the entire database with a single query!

$49500 {(initial sub. fee) + $3995 per month, plus sales tax.

1 Sendag Jisk A —'| Contains Washington :

O Send more information MC | : z::/::zg Code
O Id like to order Lo I o Admin. Code
e A llct
Name Title_ ‘ o CZ‘:‘: f(:ulees
Firm I ¢ Sip Opinlons
e - | o State Constitution
&M St zi | « Updated monthly
= y 2 P I ¢ All on one (1) disk
one( }_ mptr type .
Call 1-800-232-4529 or return to: | 1-800-5 35-4LAW
1750 Lorhne St | 1x800-935-452 3
Enumclaw, WA 98022 | DemoDisk Available
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evaluations include legal skills (legal
knowledge. research, analysis. writing
and oral ability), work habits (energy.
motivation, efficiency, prompiness), per-
sonal characteristics (common sense,

judgment, attitude), and client and man-

agement skills. Professionalism appears
1o have been overlooked.

If you practice in association with
other lawyers. do you have any proce-
dure for being evaluated. and is profes-
sionalism one of the criteria?

If the foregoing applies to you. and
the answer is in the negative. [ urge you
to add a professionalism component 1o
your cvaluation form.  Depending on
the format used. that section might be as
simple as assessing the extent to which
the lawyer being evaluated demonstrates
a high degree of professional ethics and
conduct. It might also make reference
1o the professional courtesy guidelines
of your local bar association, or the
Courtroom Decorum and Practice Guide-
lines described elsewhere in this tssue.
Identiflying specific characteristics, such
as courtesy. civility to other counsel,
integrity. respect. fairness, promptness.,
and appropriate behavior and attire
would add emphasis to those values.

Each of us is judged as a professional
by our own conduct and by the conduct
of every lawyer. The latter may be un-
fair. but when one of'us fails. therest are
diminished to some degree in the eyes
of the public. That fact makes it even
more important that all of us work to
live up to our duties and responsibilities
as members of this bar. [tis notan easy
task. It requires a continuing invest-
ment of time and the foregoing of remu-
neration.

The privilege to hold ourselves out as
lawyers mandates an individual com-
mitment by each of us. Without it, our
self-respect and respect for our profes-
sion will decline, and more lawyers will
become dissatistied with their work. If
wedonottake positive steps to improve
our profession and our professionalism,
the day could come when we are re-
duced to attempting 1o deflect legisla-
live proposals to regulate our services,
as it they were simply those of a li-
censed trade. If we continue to take a
myopic view of professionalism, we will
lose the independence we so cherish and
tee of ten take for granted.



SOLICITATION OF
WSBA AWARD NOMINATIONS
1993

Each year at this time, I ask members
of the Washington State Bar Associa-
tion to look around and identify those
members of our profession and the pub-
lic who deserve the recognition and
thanks of the Washington legal profes-

sion. It you know of someone who fits
the criteria set forth below, please send
mc a letter of nomination and relevant
information by July I, 1993, so that [
can forward that information to the Board

Dennis P. Harwick

consideration. Awards will be presented
at a luncheon on Friday, September 10,
1993, immediately preceding the annual

of Governors' Awards Committee tfor  business meeting.

Award of Merit

This is the WSBA's highest honor. It was first given in 1957. In general, the
Award of Merit is given for long-term service to the bar and the public.
although it has also been presented in recognition of a single, extraordinary
contribution or project. It is given to individuals only—both lawyers and
nonlawyers.

The President's Award

As the name implics, this award(s) is given for special accomplishment of
service to the WSBA during the term of the current president.

Board of Governors' Award
for Professionalism

This honor is awarded to a member of the WSBA who exemplifics the spirit of
prolessionalism in the practice of law. "Professionalism” is defined as the
pursuit of a lcarned profession in the spirit of service to the public and in the
sharing of values with other members of the profession.

The Angelo Petruss
Award for Lawyers in
Public Service

This award is named in honor of the late Angelo R. Petruss, a senior assistant
attorney general, who passed away during his term of service on the Board of
Governors of the WSBA. The selection criteria look for a significant contribu-
tion by a lawyer in government service to the legal profession, the system of
justice and the public.

Outstanding Judge
Award

This award may be presented to a judge from any level of court. [t is presented
for outstanding service to the bench and for special contribution to the legal
profession.

WSBA Pro Bono Award

This award is presented to a lawyer, nonlawyer, law firm or local bay association
for outstanding efforts in providing pro bono services to the poor. This award is
based on cumulative efforts as opposed to a lawyer's orlaw firm's pro bono hours
or financial contribution.

more V@
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WSBA Courageous Award

This award 1s presented to a lawyer who has demonstrated exceptional courage
in the face of adversity. thus bringing credit to the legal profession.

This award 1s made to a lawyer or a law firm making a significant contribu-
tion to atfirmative action in the employment of ethnic minorities, women and
the disabled in the legal profession within the state of Washington.

The Affirmative
Action Award

ecutive Director: ATTN: Awards. 500
Westin Building. 2001 Sixth Avcnue.
Seattle. WA 98121-2599 by July 1. 1993.

there are truly deserving recipients. Some
years. no award is given in some catego-
ries. Send nominations to WSBA Ex-

[t is important to note that presenta-
tion of these awards is made only when

Responses to My Suggestion for
House Counsel and Emeritus Membership Statuses:

I'd like to thank the dozens of people
who responded to my invitation to com-
ment on a proposal to create two new

WSBA membership categories—house
counse! and emeritus. To my relief, the
vast majority of responses supported one
or both of the suggestions. A few people

thought it was the worst idea they had
ever heard. I've tried to acknowledge all
of the responses and will share your
thoughts with the Board of Governors.

Burden of Proof.

Without a qualified expert on your team, you may not be
able to provide the burden of proof to the court. For over
67 years,Pacific Testing Laboratories hasbeenproviding
the burden of proof to our clients.

« Forensic Engineering « Metallurgy « Failure Analysis * Electrical Tests «
« Fire Investigation * Accident Reconstruction « Construction Litigation *
» Slip & Fall » Nondestructive Examination « Computer-Aided Testing -

PACIFIC TESTING
_ PAC RINGNAS

(206) 282-0666
3257 16th Avenue West, Seattle, WA 98119

N

ABORATORIES

Pro Tem for
Seattle Municipal
Court Judges
and Magistrates

Seattle Municipal Court 1s secking
applicants for judge and magistrate pro
tem. Resumés with references are due
on or before August 2, 1993.

Requirements: Admitted to Washing-
ton practice for five years; criminal-
law experience; residency in the city of
Seattle (pro tem judge only).

If selected: Person is restricted from
practicing m SMC: 24 hours' unpaid
training.

Compensation: $200/day base.
Women/minorities encouraged to ap-
ply.

Inquiries: (206) 684-8709.
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THE PROFESSION HITS THE SKIDS:
[_AWYER-CLIENT SEX.
WHY WE SHouLD BAN IT.

hy Vickie Norris
he Rules of Professional Con-
duct Committee is consider-
T ing the adoption of an amend-
ment to Rule 8.4 of the Rules
of Professional Conduct. The amend-
ment would prohibit a lawyer from com-
mencing a sexual relationship with a
client during the lawyer-client relation-
ship. The language of the amendment
currently under consideration is as fol-
lows:

RULE 8.4 MISCONDUCT
It is professional misconduct for
a lawyer Lo:

HE

(h) engage in sexual relations with
a current client, unless consensual
sexual relations existed between
them before the lawyer-client rela-
tionship commenced.

There are lawyers who will shake their
heads at the need to consider enactment
of such a rule. However, it should be
remembered it is not the lawyer’s per-
sonal freedom to have a sexual relation-
ship with a client at issue, rather the
focus should be on the harm to the law-
yer-client relationship created by such
behavior.

The following is a look at the history
of this proposed rule with an emphasis
on the erosion of the principles of pro-
fessionalism when sex is inter jected into
the lawyer-client relationship.

History: What are other
lawyers doing?

The ABA Journal in November 1992
printed an article entitled "Dangerous
Liaisons,” reporting a survey of ran-
domly selected lawyers on their experi-
ences with sexual relations with clients.

The survey sample was [.500 lawyers
from all over the United States. The rates
of return for two ditferent forms asking
separate questions were 32.5 percent and
35.2 percent, considered to be a typical
rate of return.

Thirty-one percent of respondents
knew one or more instances where law-
yers had been sexually involved with
clients. More significantly, a clear ma-
jority, 72 percent, felt that becoming
sexually involved with a client would
create problems with the professional
aspect of the relationship. Lastly, two
out of three respondents lelt that the
Canons of Legal Ethics should address
this conduct, and approximately one-half
of the respondents felt that sex with cli-
ents should be prohibited.

The authors of the survey concluded:

. sexual relationships between
attorneys and clients occur with a
frequency that would seem to merit
the profession’s consideration, that
attorneys seem to feel that such re-
lationships are inherently preju-
dicial, and that the canons should
address these relationships and per-
haps prohibit them.

In July 1992, the American Bar Asso-
ciation adopted Formal Opinion 92-364
entitled "Sexual Relations with Clients.”
The opinion is based on the Model Rules
of Professional Conduct and contains an
excellent analysis of the problems cre-
ated by having sexual relations with a
client.

The opinion is summarized as follows:

A sexual relationship between
lawyer and client may involve un-
fair exploitation of the lawyer’s fi-
duciary position, and/or signifi-
cantly impair a lawyer’'s ability to
represent the client competently. and

therefore may violate both the
Model Rules of Professional Con-
duct and the Model Code of Profes-
sional Responsibility.

Calitornia adopted an ethics rule which
provides that lawyers shall not:

I. Require or demand sexual relations
with a client incident to or as a condi-
tion of any professional representation;
or

2. Employ coercion, intimidation. or
undue influence tn entering into sexual
relations with a client: or

3. Continue representation of a client
with whom the lawyer has sexual rela-
tions if such sexual relations cause the
lawyer to perform legal services incom-
petently in violation of rule 3-110.

In September 1992, the Oregon State
Bar adopted a resolution proposing a
more prohibitive rule:

A. A lawyer shall not have sexual
relations with a current client of the law-
yer unless a consensual sexual relation-
ship existed between them before the
lawyer/client relationship commenced.

B. A lawyer shall not have sexual
relations with a representative of a cur-
rent client of the lawyer if the sexual
relations would, or would likely. dam-
age or prejudice the client in the repre-
sentation.

& ... “sexual relations” means:

(1) Sexual intercourse: or

(2) Any touching of the sexual or
other intimate parts of a person or caus-
ing such person (o touch the sexual or
other intimate parts of the lawyer for
the purpose of arousing or gratifying the
sexual desire of either party.

D. ... Mlawyer™ means any law-
yer who assists in the representation of
the client. but does not include other
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firm members who provide no such as-
sistance.

In 1991 the lllinois State Senate sent a
resolution to the State Supreme Court
which stated in part:

WHEREAS, Emotional detach-
ment is essential to the lawyer's abil-
ity to render competent legal ser-
vices, yet it is extremely difticult to
separate sound judgment from the
emotion or bias that may result from
a sexual relationship between a law-
yer and his or her client during the
period that an attorney-client rela-
tionship exists,

* kX

This body urges the [llinois Supreme
Courtto adoptarule of professional
conduct prohibiting attorney-client
sexual relationships during the pe-
riod of the attorney-client relation-
ship. unless the client is the spouse
of the attorney, the sexual relation-
ship predates the commencement of
the attorney-client relationship. or
some situation exists in which the
court deems the prohibition would
not detract trom the attorney's rep-
resentation of the client . ...

In 1992, the Chicago Bar Association
askedthe Illinois Supreme Court to adopt
a new ethics rule governing sexual rela-
tions between lawyers and clients.

Here in the state of Washington, the
Rules of Professional Conduct Commit-
tee was asked by chief disciplinary coun-
sel Leland G. Ripley to consider adop-
tion of either a fermal opinion or an
amendment to the RPCs. A subcommit-
tee tried its hand at a formal ethics opin-
ion and a draft opinion was reviewed by
the Committee. The Committee con-
cluded that an opinion on this topic
would be without any force or real ef

fect. They agreed with the suggestion of

Committee member Richard B.
Kilpatrick thatit was appropriate to adopt
a “simple, bright-line rule which states
that no lawyer may enter a sexual rela-
tionship with an existing client.”

The Committee’s proposed rule, which
1s based on part (A) of the Oregon rule,
was reviewed by the Board of Gover-
norsin Tacomaduring open session Feb-
ruary 12, 1993. The Board asked that

the rule be returned to the RPC Com-
mittee for further refinement and/or def’i-
nition.

The problem:
Sexual relations with a client
can be exploitive, breach fidu-
ciary obligations and create

conflicts of interest.
Part of the Hippocratic Oath states:

I swear by Apollo the Physician
and by Aesculapius to keep the fol-
lowing oath: [ will prescribe for the
good of my patients and never do
harm to anyone. In every house
where [ come [ will enter only for
the good of my patients keeping
myself far from all intentional ill-
doing and all seduction, and espe-
cially from the pleasures of love
with women or men, be they free or
slaves.

Mental-health professionals have long
been concerned with theimpactof sexual
relations with clients. These groups have
enacted ethical principles which have
defined such relations as unethical and
have completely banned such relation-
ships. In 1990, The American Medical
Association found all sexual relation-
ships between doctor and patient to be
potentially exploitive and detrimental to
the physician’s medical judgment and
to the patient’s trust.

With respect to all licensed healthcare-
related professions, RCW 18.130.180(1)
and (24) provide that it is unprofessional
conduct to have sexual contact with a
client or patient. The Washington Su-
preme Court has also construed this stat-
ute in a way which may have applicabil-
ity by analogy to the legal profeession. In
the case of Haley v. Medical Disciplin-
ary Board, 117 Wn. 2d 720 (1991), the
Court affirmed the Washington State
Medical Disciplinary Board’s imposi-
tionof discipline for unprofessional con-
duct involving a physician who had com-
menced a sexual relationship with a

Sformer patient who was a minor. Spe-

cifically, the court relied upon RCW
18.130.180(I). which provides that “the
commission of any act involving moral
turpitude, dishonesty or corruption re-
lating to the practice of the person’s

profession” to support a finding of un-
professional conduct. (The language in
this statue is very similar to that found
in Rule [.1 of the Rules of Lawyer Dis-
cipline.)

The Court summarized its findings by
stating:

Dr. Haley's conduct indicates un-
fitness to practice medicine in two
ways: it raises concerns about his
propensity to abuse his professional
position, and it tends to harm the
standing of the profession in the eyes
of the public, which both lead to
reasonable apprehension about the
public wellare. [p.736]

In finding Haley’s conduct unprofes-
sional, the Court specifically rejected
the need to rely upon Board findings
that Haley violated other statutes in-
volving child abuse and furnishing alco-
hol to a minor. The Court focused on
the abuse of trust of the patient devel-
oped during the course of the physician
-patient relationship. and the overall
harm to the profession inherent in the
conduct.

The ethical guidelines of The Ameri-
can Academy of Matrimonial Lawyers,
adopted September 1991, state. in part:
“an attorney should never have a sexual
relationship with a client or opposing
counsel during the time of representa-
tion.” Obviously, the divorce and child
custody arena provides the backdrop for
potential abuses. The clients are often
emotionally and economically devas-
tated. needing not only the representa-
tional expertise of the lawyer, but also
personal counseling and direction. A
lawyer who initiates sexual activity with
a client whose world has been turned
topsy-turvy by tremendous losses, not
the least of which may be the client’s
self-esteem, can only be called preda-
tory. If the lawyer has little or no inter-
est in a long-term relationship with the
client, then the lawyer has only obtained
personal advantage and potentially in-
flicted further conflict and emotional
damage on the client. all in violation of
the lawyer’s fiduciary obligations to the
client.

While domestic lawyers frequently
come under the gun for sexual miscon-
duct with clients. these abuses can occur
whenever there is an unequal balance of
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power between lawyer and client. Cli-
ents who are secing lawyers in connec-
tion with losses involving family mem-
bers (probate) or personal freedom
(criminal charges. deportation) or losses
of job. business opportunity or reputa-
tion often are not in a position to make
sound financial or personal judgments
about their course of action. Emotional
vulnerability should serve only to
heighten the lawyer’s responsibility to
maintain a strictly professional relation-
ship. (Similar concerns about lawyers
taking advantage of the emotionally im-
paired or vulnerable client have
prompted Governor Tom Chambers to
propose a rule to the RPC Committee
which would provide restrictions on law-
yers to solicit individuals who have re-
cently sustained tragic losses.)

As succinctly stated in the ABA For-
mal Opinion 92-364:

If the fawyer permits the other-
wise benign and even recommended
client reliance and trust to become
the catalyst for a sexual relation-
ship with a client, the lawyer may
violate one of the most basic ethical
obligations, i.c.. not to use the trust
of the client to the client’s disad-
vantage.

The concept that as part of a lawyer’s
fiduciary responsibility, the lawyer shall
not do anything which will exploit a
client’s trust for the lawyer’s benefit
should certainly not be novel to taw-
yers. This same principle underlics the
rules that seek to prevent lawyers from
taking financial advantage of a client.

RPC 1.8 CONFLICT OF INTEREST:
Prohibited Transactions; Current Client
provides the limitations under which a
lawyer may transact business with a cli-
ent. recognizing that such transactions
are initially prohibited unless there is a
showing that the transaction is fair, rea-
sonable and the client was afforded the
opportunity to seek independent advice
concerning the transaction. These pro-
visions are meant to protect clients from
lawyers who would abuse their ability
to influence their clients for their own
financial gain. Considering the num-
bers of lawyers who are subject to disci-
plinc annually for trust account breaches.
as well as outright thefts from their cli-
ents. such rules are unfortunately a ne-
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cessity to maintain the integrity of the
profession.

Can it be argued that the emotional
and physical well-being of the client is
any less important than his or her finan-
cial well-being? The trust, confidences
and secrets placed with the lawyer, pro-
vide the uncthical lawyer with the op-
portunity to manipulate a client sexually
for the lawyer’s own benefit.

When the relationship is unequal, as
often is the case. the client may not feel
able to rebuff lawyer advances. The cli-
ent may be in awe of the lawyer’s status
and power and. in the absence of a clear
rule, may have no understanding or no-
tice of the problems that the sexual reia-
tionship can create for the lawyer-client
relationship. The client may also fear
retaliation, losing the lawyer in a needed
representational capacity and breaches
of lawyer-client confidentiality should
the client decline the sexual relation-
ship.

[tis fundamental that a lawyer be able
to render objective advice to a client.
Obviously. a sexual relationship with a
client could impair a lawyer’s ability to
provide straightforward—or even com-
petent—aduvice to a client. Literally. the
lawyer may not be able to exercise “in-
dependent professional judgment and
render candid advice,” (RPC 2.1) when
the best thing the client could do is not
engage in the relationship with the law-
yer. but the lawyer has his/her own
agenda in mind. As rather ironically
observed by Protessor Geoffrey C. Haz-
ard, Jr. in his article, “Lawyer-Client
Sex Relations Arc Taboo.™ Nar'l L.J.
April 15. 1991,

If the sexual relationship is emo-
tionally serious. the lawyer cannot
be dispassionate about the client’s
legal problems. It the relationship
is not emotionally serious. the law-
yer may be exploiting the client.

Additionally. asexual relationship cre-
ates other conflicts of interest. ABA For-
mal Opinion 92-364 cxplores the con-
tlicts potentially present in the corpo-
rate setting, where the lawyer’s client is
the corporation. If a sexual relationship
occurs between the lawyer and a repre-
sentative of the corporation, a conflict
could occur if the lawyer learns infor-
mation detrimental to the sexual part-



ner, but which should be reported to a

higher authority in the corporation, if

the lawyer were to be compelently rep-
resenting the corporation.

The Solution: Bite the
Bullet, and Ban it.

In discussing this topic with lawyers,
I have heard pros and cons expressed
aboutthe need for such a rule. Lee Ripley
has reported that many clients with com-
plaints of this nature are discouraged
from filing a Bar complaint when they
learn there is no specific rule prohibit-
ing such behavior. This should come as
no surprise in the wake of the Thomas-
Hill hearings. There have been numbers
of studies documenting the general ten-
dency to underreport or fail to report
rape and sexual harassment. The same
dynamics are in place with respect to
the reluctance of a client (o report that
his or her lawyer has taken sexual ad-
vantage. The testimony of E. Jeanne
Metzger during the hearings before the
[llinois Senate Judiciary Committee in
1991 demonstrates the basis for this re-
luctance: "People frequently ask me:
How could I let my lawyer do it? Why

did I agree to have sex with him? And if

1 didn’t resist him, was | not then a
willing partner rather than a victim?”
This reluctance is only exacerbated when
there is no clear rule prohibiting com-
mencing a sexual relationship with an
existing client.

The Preamble to our Rules of Profes-
sional Conduct states in part:

. The Rules of Professional Con-
duct point the way to the aspiring
and provide standards by which to
judge the transgressor. Each law-
yer must find within his or her own
conscience the touchstone against
which to test the extent to which his
or her actions should rise above
minimum standards. But in the last
analysis it is the desire for the re-
spect and confidence of the mem-
bers of the legal profession and the
society which the lawyer serves that
should provide to a lawyer the in-
centive for the highest possible de-
gree of ethical conduct. The pos-
sible loss of that respect and conti-
dence is the ultimate sanction.

The Preliminary Statement of the RPC
states in part: “These rules state the mini-
mum level of conduct below which no
lawyer can fall without being subject to
disciplinary action.”

[t is ironic that we have the lofty ide-
als expressed in the Preamble to the
Rules of Professional Conduct and yet
do not have a rule which would make it
clear to the more obtuse of our brothers
and sisters that commencing sexual re-
fations with a client would violate “mini-
mum levels of conduct.”

Many lawyers would agree that the
public perceives the morals, cthics and
integrity ol the profession to be on the
decline. This perception is only strength-
ened when the profession cannot reach a
consensus on so basic an issue. This
perception is justified when lawyers ar-
gue against a rule by warning thatit will
give rise to “false reports” by “vindic-
tive” clients. While any rule or law can
be subject toabuses, this potential should
not be treated as a reason l'or not enact-
ing it. This argument harkens back to a

time, not so long ago, when a charge ol

rape could notbe brought in the absence
of corroborating evidence because the
testimony of a rape victim was presump-
tively unbelievable.

Fortunately, the legal profession has
the ability o wash this dirty linen clean
by making a definitive statement in the
form ol a clear rule that commencing a
sexual relationship with existing clients
is inconsistent with the high ethical stan-
dards under which lawyers who call
themselves “professionals™ should op-
erate. Those standards include provid-
ing objective legal advice and being a
safe depository for a client’s trust, con-
fidences and secrets without risk of ex-
ploitation of the emotionally dependent
or vulnerable client.
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Edited by Professor William B. Stoebuck, University of Washington School of Law

Real property. (Case [.) In 1876
railroad owned land in fee simple. It
conveyed this land to Wilkeson in fee
simple, but deed contained “exception™
for “a strip of land two hundred feet
wide. . . to be used for a right of way.”
In 1985 railroad abandoned right of way,
causing whatever interest it had to pass
to Winkelman, then owner of land over
which right of way passed, pursuant to
federal statute. Winkelman conveyed
some of land traversed by right of way
to Harris by deed that excepted right of
way. Later Winkelman gave deed to
SkiPark Farms, purporting to convey to
them “That portion of the Burlington
Northern Railroad Company’s . . . right-
of-way, now abandoned.” Who owns
the tormer right of way? Held: Ski
Park Farms owns former right of way in
fee simple. Deed from railroad to
Wilkeson excepted fee simple absolute,
not merely an easement. Though some
prior Washington decisions have held
similar language creates only railroad
easement, in this case parties” intent was
to except fee simple. When railroad
abandoned right of way. by force of fed-
eral statute, this caused its interest to
pass or revert to Winkelman. When
Winkelman conveyed to Harris and ex-
cepted right of way, this excepted the
fee simple, which Winkelman then con-
veyed to Ski Park Farms. (Comment.
On meaning of language in railroad’s

deed, decision should be compared with
earlier Washington decisions, especially
Veach v. Culp, 92 Wn.2d 570,599 P.2d
526 |1979(. and Swan v. O’ Leary. 37
Wn.2d 533.225 P.2d 199 [ 1950]. There
may be some inconsistency here.—
W.B.S.) Harris v. Ski Park Farms,
Inc.. 120 Wn.2d 727. 844 P.2d 1006 (2/
11/93).

(Case 2.) Common grantor of three
parcels of land to three grantees also
conveyed Lo each grantee a fractional
interest in a strip of land, described by
metes and bounds, which led to these
three parcels. Each of three deeds said
interest in the strip of land was “for road
purposes.” (Parties admit that the three
deeds conveyed shares as tenants in com-
mon of strip of land in fee simple, and
not merely easements in the strip.
Quauere if they should have admitted
this?—W .B.S.) Later one grantee ac-
quired some adjoining land. thus enlarg-
ing its total area of contiguous land.
Then that grantee sold to Defendant. who
subdivided this larger parcel into three
tracts and purports to convey to each of
grantees of these three tracts an interest
in roadway strip. Other landowners who
own shares in roadway strip challenge
right of their co-owner. Defendant. to
convey shares in its share. Held: De-
fendant may convey shares in its share
to its grantees. and its grantees may en-
ter upon and use roadway area. Govern-
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William B. Stoebuck

ing principle is that one who, like De-
fendant. is a tenant in common of land
may convey shares in his share, thus
bringing in his grantees as tenants in
common. All tenants in common have
equal rights of possession and use. But-
lerv. Craft Eng Construction, Inc., 67
Wn.App. 684. 843 P.2d 1071 (Div. I.
10/5/92).

—W. B. Stoebuck

Editor's Note: This is the final "Notes

from the Academy” column. which Bill

Stoebuck has graciously edited for many
vears. Thanks for «a fine contribution
and a job well done!
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CiviLITY AND RULE 11

by Shawn Otorowski

or litigators. the verdict is in!
Civility between opposing
F counsel has deteriorated to the
level that it is being critiqued
by judges and lawyers locally. region-
ally and nationally. This article summa-
rizes the findings of the recently pub-
lished Ninth Circuit Rule I'l Study Com-
mittee (“Rule I'l Committee™) Report
which concludes that Rule I'1 is a pri-
mary factor in the decline of civility.'

First things first, however. What is
civility, and what are the other factors
contributing to its decline? The Com-
mittee on Civility for the Seventh Fed-
eral Judicial Circuit defines civility as
“professional conduct in litigation pro-
ceedings of judicial personnel and attor-
neys.”’?

A review of the Seventh Circuit
committee’s report identifies five pri-
mary contributing factors in the decline
of civility. Those factors are:

* the dramatic increase in the num-
bers of practicing lawyers;

¢ economic competition for clients
and winning results;

e the expansion in scope and in en-
forcement of Civil Rule of Procedure
11

e the conversion of the practice of
law from a profession to a business, caus-
ing lawyers to concentrate on the bot-
tom line; and

« adecrease in programs historically
developed for purposes of providing
mentoring and other skills training to
younger lawyers.

These same factors were cited recently
in a summary report {rom the Subcom-
mittee on the Quality of Lile for LLaw-
yers to the Torts and Insurance lLong-
range Planning Committee. Although
there is no agreement on the degree of
the impact of each factor. the over-
whelming perception is that Rule 11 has
had a substantial impact. This percep-
tion was the catalyst for the Ninth Cir-

cuit Judicial Conference Exccutive
Committee’s approval of a study of Rule
1.

From the outset, the goal of the Rule
{1 Committee was to find answers to
several important questions, including:
how often are Rule |1 sanctions im-
posed; identifying the types of cases in
which they are most frequently imposed;
how often sanctions are requested or
threatened, but not imposed:; and how, if
at all, has Rule 11 affected the practice
of taw? Due to limited resources, the
Rule 11 Committee was unable to con-
ductits own survey. Therefore, the find-
ings of the Rule I'l Committee were
based on data generated from studies
conducted by three independent sources.
The data on which the Committee relied
was generated by the American Judica-
ture Society (“AJS”) survey, the Federal
Judicial Center survey and Professor
Melissa Nelkin's survey. The AJS sur-
veyed attorneys in three districts in each
of the Fifth and Seventh Circuits and
five districts in the ™inth Circuit. The
Federal Judicial Center surveyed judges
nationally and reviewed case files in five
districts. Nelkin surveyed Northern Cali-
fornia District Court judges, magistrates
and lawyers. Comparison of the data
generated from these sources reflected
wide disparities. Disparities appeared
in virtually every aspect of Rule 1[I prac-
tice, including the frequency of threats
of seeking sanctions, the number of ap-
plications for sanctions, the rate of de-
nial of the motions, if granted, the na-
ture and size of the sanctions; and vari-
ous due-process considerations.

The Frequency of Sanctions,
When Imposed

Turning first to the issue of frequency,
the AJS survey suggests that much of
the variance is attributable to the size of
the metropolitan areas. Attorneys pric-
ticing in larger cities have experienced
more threats and had more sanctions
imposed than attorneys in smaller met-

ropolitan areas. The AJS survey shows.
however. that 85.7 percent of the Ninth
Circuit attorneys who reported being in-
volved in a case where sanctions were
requested were involved in a single inci-
dent. Specifically. 6.2 percent of the
attorneys in the Ninth Circuit have re-
ported having been involved in a case in
which Rule 11 sanctions were imposed
over the last year. In comparison, the
rate of frequency reported for the Fifth
and Seventh Circuits were 7.6 percent
and 9.9 percent, respectively.?

The Federal Judicial Center survey of
Judges disclosed a significant variation
between judges in terms of willingness
to impose sanctions, Within the Ninth
Circuit, that survey found that 21.4 per-
cent of the judges had not imposed sanc-
tions in the past year: 25 percent im-
posed sanctions once or twice during
the same time period. but approximately
26 percent had imposed sanctions five
or more times. In comparison. the Fed-
eral Judicial Center review of cases of-
fered a different estimate of the percent-
age of cases in which sanctions were
imposed. In the District of Arizona,
sanctions were imposed in 2.2 percent
of the cases. The statistics for the other
four districts were: 2.0 percent for the
District of Columbia, 2.0 percent for the
Northern District of Georgia, 2.4 per-
cent for the District of Michigan. and
3.1 percent for the Western District of
Texas. The data also revealed that the
Ninth Circuit appears to be less willing
to impose sanctions than the Fifth or
Seventh Circuits. Thus, a larger per-
centage of the motions in the Ninth Cir-
cuit are denied (67.2 percent) versus 47
percent in the Fifth Circuit and 45 per-
cent in the Seventh Circuit.

The Nature of Sanctions
Similarly. the nature and number of
sanctions that are imposed in the Ninth
Circuit vary from those in other circuits.
Nonmonetary sanctions were awarded
in the Ninth Circuit in 5.6 percent of the
cases. In comparison. nonmonetary
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sanctions were granted in 12.9 percent
of the Fifth Circuit cases and in 14.3
percent of the Seventh Circuit cases. The
types of nonmonctary sanctions included
an oral reprimand, the requirement that
counsel take a continuing legal educa-
tion class, the striking ot pleadings, a
report by the judge to the disciplinary
authorities, a dismissal of the case, dis-
qualification of counsel and limits on
discovery.

Clearly, the chart (above. right) re-
flects that the number of large monetary
sanctions. i.e., more than $25.000
awarded in the Ninth Circuit is signifi-
cantly less than in the Fif'th and Seventh
circuits.

Last, but certainly not least. there was
a remarkable variation between circuits
as to who received monetary sanctions.
This issue is worthy of note because the
Judicial Conference of the United States,
through its Rules Committee, has re-
cently approved a proposal to amend
Rule Il. The amendment would ex-
pressly authorize the payment of sanc-
tions to the court. This proposed amend-
ment will undoubtedly impact ali cir-
cuits based on the following data. Liti-
gantsin the Ninth Circuitreceive awards
in 429 percent of the cases. In the
Seventh Circuit, litigants receive pay-
ment in 50 percent of the cases, and 59
percent in Fifth Circuit cases. In the
Ninth Circuit, prevailing counsel and/or
the court were more likely to be paid the
sanction than in any other circuit. Spe-

Who does the IRS go to

revealed the following differences:

AMOUNT Fifth Circuit
$0-$1.500 38.5%
$1.500-$3.000 9.6%
$3.000-$5.000 13.4%
$5.000-$10.000 9.7%
$10.000-$25.000 11.5%
Over $25,000 17.3%

Focusing on variations in the amounts of’ monetary sanctions. the data

Seventh Circuit  Ninth Circuit

47.7% 46.2%
12.3% 8.9%
16.2% 18.0%
10.7% I1.5%
15.4% I'1.6%

7.7% 3.8%

cifically, where monetary sanctions are
imposed, the court received payment in
8.3 percent of the Ninth Circuit cases.
In comparison, the court received pay-
ment in 6.4 percent of the Seventh Cir-
cuit cases and 4.9 percent in Fifth Cir
cuit cases. Hence. the proposed amend-
ment may encourage awards to the court
versus payment to the litigants and their
counsel.

The Basis for Sanctions

The filing of afrivolous action or claim
accounted for 19.1 percent of
sanctionable cases in the Ninth Circuit.
Interestingly. the Federal Judicial
Center’s reading of cases concluded that
the complaint was the most frequently
targeted pleading. Discovery abuse was
the basis for sanctions in 14.6 percent of
the cases in the Ninth Circuit. Discov-
ery abuse was the basis for sanctions in
1 7.6 percent of the cases in the Fifth
Circuit, but only 9.9 percent of the cases

valuation case?
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m the Seventh Circuit. In the Ninth
Circuit. the filing of a frivolous plead-
ing/motion accounted for sanctions in
13.5 percent of the cases. Although
there is some ambiguity in the data. it
appears that plaintiffs, including their
attorneys, are sanctioned almost twice
as often as defendants.

Types of Cases

Of interest are the types of cases where
sanctions are involved. The “winning
categories™ (meaning the type of cases
where sanctions were imposed with a
higher rate of frequency) were cases in-
volving civil rights (22.5 percent). bank-
ruptcy (15.7 percent), contract matters
(12.4 percent) and personal injury (6.7
percent). Once again, the results for the
Ninth Circuit are inconsistent with the
results in the Fifth and Seventh Circuits.
For example. in the Fifth Circuit, per-
sonal injury represented 25.7 percent of
the cases and bankruptcy accounted for
only 2.9 percent of the cases. The Rule
IT Committee was unable to find an
apparent explanation for the differences.

Due-process Considerations

One of the most remarkable distinc-
tions between the Ninth, Fifth and Sev-
enth Circuits was the opportunity for
counsel to be heard on oral argument on
motions for sanctions. The Rule I1
Committee queried, but could not re-
solve. whether there was a connection
between the ability to argue the motion
and the result. In examining all cases
where sanctions were requested. in con-
trast to cases where they were imposed,
argument was heard in 48.8 percent of
the Ninth Circuit cases. Oral arguments,
on the other hand, occurred in only 18.4
percent of the Fifth Circuit cases and
22.5 percent in the Seventh Circuit cases.
In cases where sanctions were imposed,
oral arguments were heard in 67.8 per-



cent of the Ninth Circuit cases. This
compares with 51.5 percent in the Fifth
Circuit and only 40.7 percent in the
Seventh Circuit. The Rule 11 Commit-
tee wondered if the disparity between
allowing oral argument and the imposi-
tion of sanctions reflected varying be-
liets about the value ol oral argument.
The above recitation of percentages is a
small reflection of the disparities among
the circuits in the interpretation and ap-
plication of Rule 11. Further studies
should be encouraged so that further con-
clusions can be reached as to the rea-
sons for the disparities. Just as the ori-
gins of incivility are difficult to enumer-
ate and understand, the solutions are var-
ied and complex.

In furtherance of its goal. the Rule 11
Committee made 12 recommendations.
Those recommendations were:

1. Step= should be taken to consoli-
date all of the rules and statutory provi-
sions dealing with sanctions into a single
provision.

2, Steps should be tuken to amend Rule
I'l to reduce the disparities among the
circuits in its interpretation.

3. Due process in the form of notice
and hearing should be provided betore
Rule 11 sanctions are imposed.

4. The proposal to expand Rule 11 to
sanction “‘presenting or maintaining a
claim, defense, request. demand, ob jec-
tion, contention, or argument’ is unde-
sirable and should be opposed.

5. Rule Il should be revised to make
sanctions discretionary, rather than man-
datory.

6. The objective of sanctions, mean-
ing deterring improper conduct, should
be clearly stated in the text ol the rule.

7. The proposal to include a 21-day
“safe harbor” period to Rule 11 should
be opposed.

8. Itsupports the proposed amendment
to Rule 11, which states: “If warranted,
the court may award to the prevailing
party... the reasonable expenses and
attorney’s tees incurred in presenting or
opposing the motion.”

9. It supports the proposal to amend
Rule 11 so that “[i|frequested, the court.
when imposing sanctions. shall recite
the conduct or circumstances determined
to constitute a violation of this rule and
explain the basis for the sanctions im-
posed.”

10. It supports the proposal to amend
Rule 11 to permit sanctions against law
firms.

I1. 1t supports further study of Rule
1.

12. Efforts should be undertaken to
evaluate the impact of Rule 11 suffered
due to the lack of the ability to compare
the quality of practice between places
where the Rule is rigorously enforced
versus places where it is not.

A number ol the recommendations re-
tlect the Rule 11 Committee’s views on
changes presently under consideration by
the Judicial Conference of the United
States Rules Committee. The Rule 1]
Committee is opposed to the amendment
which would expand the scope of Rule
I'l. The present scope ol Rule 11 is
focused only on documents that are filed
with the court. As presently worded.
Rule 11 permits sanctions only for filing
pleadings, motions or papers. The pro-
posed amendment would allow sanctions
for “presenting or maintaining a claim.
defense. request, demand. objection. con-
tention or argument.” The proposed
amendment would allow for sanctions to
be imposed for argument found in any
piece of paper. The Rule 11 Committee
opposes the amendment because it lelt
that the expansion would accelerate the
already significantamount of satellite liti-
gation involving Rule 11.

The Rule 11 Committee also opposes
the proposed amendment to create a 21-
day sate-harbor provision. As dralted,
the =afe harbor provision provides that
sanctions could not be imposed if the
offending pleading or motion was with-

drawn within 21 days after service ol a
Rule 11 motion. In simple terms, the
onus would be on the party objecting to
the material to file a Rule 11 motion,
thereby invoking the 21-day time pe-
riod. The Rule 11 Committee feels that
this amendment would be an unneces-
sary shifting of the burden and cost as it
would encourage the reckless filing of
frivolous pleadings and motions. More-
over, the committee reasoned that the
offending pleading or argument would
have already done its damage and would
not necessarily be cured by withdraw-
ing the oftending document.

One of the proposals, supported by
the Rule 11 Committee. is the amend-
ment to include a proviso which would
state: “If warranted, the court may award
the prevailing party on the motion [for
sanctions] their reasonable expenses and
attorney's fees incurred in presenting or
opposing the motion.” In essence. the
amendment would clarify that a party
who succeeds on a motion for sanctions,
under appropriate circumstances, should
be able to recover the costs incurred
because of the wrongful conduct. A
second amendment supported by the
Rule Il Committee is that sanctions be
awarded against law firms. not simply
the individual lawyer executing the of-
fending pleading. The committee con-
cluded that law firms should also be a
responsible entity.

The final proposed amendment which
the committee supports was the inclu-
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sion of the language: “If requested. the
court. when imposing sanctions, shall
recite the conduct or circumstances de-
termined to constitute a violation of this
rule and explain the basis for the sanc-
tions imposed.” The proposed amend-
ment should help send a message to law-
yers of what conduct is or is not permis-
sible. Similarly, the Rule 11 Committee
feltthat fairness dictates that a party and
its counsel are entitled to know the fac-
tual basis for the discipline.

As noted earlier, Rule 11 is only one
of the factors identified as contributing
to the decline of civility. As such. addi-
tional recommendations have been made
for restoring civility (o our prolession.
In its final report. the Committee on
Civility of the Seventh Federal Judicial

Circuit recommended the adoption of

standards for professional conduct. The
standards fall into four major catego-
ries: lawyer’s duties (o other counsel;
lawyer's duties to the court: the court’s
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duties to lawyers; and a judge’s duties
to another. A total ol 53 standards have
been proposed. [n order to enforce the
proposed standards. the committee rec-
ommended that as a precondition to ad-
mission to the bar and/or participation
in a particular case, each lawyer certiy
n writing that they will adhere to these
standards of civility. To ensure wide-
spread dissemination of the standards
and full compliance. the Seventh Fed-
eral Judicial Circuit and Committee rec-
ommended adoption of the standards by
law students. law schools, and it also
proposed various courses of action by
bar associations. The 53 standards are
worthy of review by us all. @ur Asso-
ciation would be well served by adopt-
ing these same standards.

In conclusion, ifanything is clear, it is
that the problem of incivility is not at-
tributable to a single attitude or conduct.
[tis not an easy issue to resolve. @n the
other hand, lawyers are trained problem
solvers. There is no better group to
resolve the issue which is impacting our
prolession.

Lndnotes

'A copy of the Rule [1 Study Com-
mittee Report can be obtained through
the of fice of the Circuit Executive of the
United States Courts for the Ninth Cir-
cuit, 121 Spear Street, Room 204, P.@.
Box 193846, San Francisco, CA 94119-
3846. The report of the Committee was
approved by the Judicial Council ol the
Ninth Circuit at its August 3. 1992 meet-
ing in Sun Valley, ldaho.

2143 F.D.R. 371.374-76 (1992).

*The one important limiting factor is
that the AJS study measured only attor-
neys involved in cases as opposed to the
number ol cases on the docket where
sanctions were imposed. Therefore, you
could have two attorneys reporting on
the same case.

Shawn Otorowski is a partner in the
Searntle law firm of Schwabe. Williamson,
Ferguson & Burdell. She is a Gonzagu
University School of Law graduate and
has been imvolved in a variety of bar
and professional activities including ap-
pointment to the Ninth Circuit Rule 1)
Stwidv Commitiee.



Do You SEE WHAT I SEE?
OBSERVATIONS FROM THE BENCcH

by Hon. Anne L. Ellington

rofessionalism is the legal

and Rosemary Daszkiewicz
catchword of the '90s. It has
become, at the very least, tush-

—— | jonable for commentators to

decry the lack of professionalism and
civility in the practice of law. A series
of explanations has been offered to ex-
plain this phenomenon: some claim it is
a direct result of the entrepreneurial as-
pects of the practice of law; some expe-
rienced lawyers blame new lawyers tor
“changing the rules™ some new attor-
neys believe experienced practitioners
are training them by example to become
pit vipers; some believe it is only a mat-
ter of “style™ and not a serious problem;
others wonder if this is the last bastion
of “the old-boy network™ lashing out
against changes which have ended the
control they held over our profession for
SO many years.

All interesting theories. but we won-
dered what was actually happening from
the perspective of the one group that
sees a little bit of all of us. How alarm-
ing is the view from bench? Has the
profession done its best to turn the court-
room into a bloody battlefield? Or are
there just a few pit bulls giving the rest
of us a bad name?

The WSBA Ad Hoc (read: unfunded)
Committee on Professionalism sent an
informal questionnaire to the superior
court judges in Pierce, Snohomish, King
and Spokane counties to try to deter-
mine if the judges were observing vari-
ous types of unprofessional conduct on
aregular basis. Not meanttobe a scien-
tific polling instrument. the question-
naire simply asked the judges to rank a
series of problems as most to least com-
mon in their courts. including lack of
respect for the court: lack of civility/
courtesy to opposing counsel; unprepar-
edness: failure to be punctual; inappro-

priate attire; arguments between coun-
sel, instead of directed to the bench;
personal comments, sarcasm and ridi-
cule in pleadings; unfounded accusations
of unethical conduct; misuse/abuse of
discovery; and hardball tactics. In addi-
tion to the rankings, numerous judges
provided detailed comments about their
observations and concerns.

The responses varied. Some judges
reported few or no problems. Some telt
that particular segments of the bar ex-
hibited particular problems more or less
frequently than others. For example,
while many judges identified punctual-
ity as a general problem, several com-
mented that while punctuality was a
problem for criminal attorneys, the prob-
lem was with the system and not the
practices of the attorneys themselves.
Some judges reported many problems
which overlapped the categories in the
survey. such as personal comments and
sarcasm among counsel. lack of cour-
tesy to opposing counsel and unfounded
accusations of unethical conduct by
counsel.

Even if the problems are not univer-
sal, or even if each judge does not per-
ceive the same conduct in the same fash-
ion. every attorney should be aware of
and responsive to the concerns which
the judges identified. After all. the re-
sponses were anonymous. What might
be tolerated in one courtroom might be
wholly unacceptable in another. An at-
torney would be taking a tremendous
risk in assuming that any particular judge
was tolerant of marginal conduct.

Moreover, while judges strive to en-
sure that their decisions are based on a
reasoned deliberation of the law and evi-
dence presented. judges are also human.
And when an advocate belittles oppos-
ing counsel or misrepresents authority
in briefing, acts pompous and overbear-
ing in argument, or appears to be using
every conceivable tactic to stall or un-
necessarily prolong discovery, a judge
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may be inclined to be quite strict with
such counsel when an evidentiary issue
arises which has good arguments on both
sides or when making other discretion-
ary decisions. In plain fact, discourte-
ous counsel may forteit the natural good-
will of the court.

In addition, discourteous counsel may
lose credibility with the court. Many
rulings are based on the representations
of counsel as officers of the court; when
those representations are not trusted,
counsel’s ability to persuade is greatly
affected. Discourteous counsel thus do
no favors for their clients.

By contrast, an unfailingly civil. po-
lite advocate may find a bailiff or clerk
is willing to go out of the way to be
helpful or may receive only the mildest
of reproofs when a 12 o'clock deadline
is missed once by an hour or two. While
these may be viewed simply as niceties,
and while they will probably notchange
the ultimate outcome of the case, these
small courtesies and pleasantries might
make the practice of law more bearable.

What. then, did the surveys reveal?
The good news is that most attorneys
are appropriately respectful to the court.
However. bailiff and court staff abuse
were identified as real problems. One
judge commented, *Many attorneys curb
their feelings toward the court but let
loose on the bailiff. They don’t realize
how they hurt themselves.” Another
noted that “Abusive and discourteous
behavior to court staff, particularly bai-
liffs and clerks is of significant frequency
and concern.” What do the attorneys
who engage in this conduct think? That
a judge does not speak with his or her
bailiff and clerk and learn who has been
overbearing, rude or out of line? And
do such attorneys not recognize the dis-
advantage of having sacrificed the
friendly and cooperative reception given
to courteous counsel? Bench staft are
able to smooth the waters and simplify
procedures. They, too. are human, and
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an attorney who gives oftense will pretty
much be on her own. navigating rougher
waters. And while attorneys are respect-
ful to the bench. unfortunately, this re-
spect does not extend to the other “of-
ficers of the court’” against whom they
are trying a case. "l haven’t observed
any particular lack of respect to the court.
but increasingly I"ve had to call counsel
into chambers over their insulting re-
marks to opposing counsel.” reported
one judge. In the rankings, the three
most frequently cited problems included
“lack of courtesy/civility to opposing
counsel.” “personal comments, sarcasm.
ridicule and other personal attacks in
briefs and other pleadings™ and “argu-
ment between counsel, as opposed to
argument directed at the court.”
Misuse/abuse of discovery. unprepar-
edness and hardball tactics were the next
three most common problems as ranked
by the judges. After that were problems
with punctuality. unfounded accusations
of unethical conduct and lack of respect
to the court. (The least prevalent prob-
lem was one of inappropriate attire in
court. which will doubtless be a relief to
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the fashion cops among us.)

While the rankings were interesting,
cqually interesting were the comments
many judges chose to provide. For ex-
ample, several reported problems stem-
ming tfrom a “win at any cost” mental-
ity, or an attitude that one's client rides
the white horse:

[t has been my experience that unpro-
tessional conduct occurs when the law-
yers lack a sense of perspective because
they either personalize the litigation or
adopt the view that their client is the
“good guy” and the other side—both
client and lawyers—are “bad guys.”
Once this attitude occurs all or most of
the above conduct is present.

Win at any cost frequently takes place
over the merits of the case. This carries
adversary practice too far trom reality.
{In domestic relations cases] the law-
yersadopt their client’s emotional state,
at worst. or succumb to the temptation
to argue over every detail without re-
gard to the court and often without mean-
ingful preparation.

Problems with briefing and a lack of
straightforwardness with the court were
also frequently cited:

One that I've been disturbed by is
[the] lack of forthrightness, e.g.. claim-
ing that something was given or identi-
fied when it was not, sneaking in exhib-
its which were not agreed [to] before-
hand, etc.

Increasingly . . . counsel are misciting
case authorities in briefs to the court—
either the case is not good authority,
only tangentially related to [the] issue
tor which it is cited or has been distin-
guished in later case. . Rarely do
attorneys bring to the court’s attention
contrary authority.

I find I spend far too much time doing
rescarch lawyers should have done.

Of course. courts can directly address
these concerns and are doing so. Sev-
eral judges commented that they directly
control this type ol misconduct in their
courtroom. (One judge said, “Perhaps
I'm dreaming, but I like to think [ can
control these things.”™) Many judges now
tell attorneys in chambers-——or even on
the record—when the level of discour-
teous, unprofessional behavior becomes
excessive. The practicing attorney au-
thor of this picce recently observed a
judge strongly admonish counsel for the
level of rhetoric and personal attacks
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which had crept into the brieting and
which the judge had noted in deposition
transcripts. Even trom the point of view
of observer. this had a profound impact.
Facing such a comment when one is the
source of the problem would be particu-
larly unpleasant and embarrassing.

In addition 1o the more serious prob-
lems judges reported. many included
specific comments about small courte-
sies which they find helptul. These arc
generally simple steps an attorney can
take which can help lend dignity to the
court process and make the judge's job a
bit simpler. For example, judges would
like to eliminate “computer-generated
briefings of inordinate length, marginal
application and in more or less raw form
not tailored to address issues in the case
at hand.” A judge also suggested that
attorneys should be caretul not to let the
jury see what’s written on their note
pads as they question witnesses. Cour-
tesy copies for the court are universally
appreciated. including a set of exhibits
inbenchtrials. One judge, commenting
on “inappropriate attire.” wrote that “a
prosccutor wore a musical Christmas
necktie to the arraignment calendar. and
itinadvertently played during arguments
for bail reduction.”™ (It was not clear
trom the survey whether the Christmas
Jingle was secretly appreciated.)

This survey was not meant to be a
decisive analysis of the problems of pro-
tessionalism, or even a complete descrip-
tion of problems judges identify. None-
theless, the message is clear. The “view
from the bench™ is not one ot alarm, but
it is one of concern. While most atlor-
neys are courteous and professional,
many arenot. The present movement in
the bar to encourage conduct which is
professional and courteous is a move-
ment both timely and justified. And the
attorney who complies with those stan-
dards has much to gain.

The Honorable Anne L. Ellington is
on the King County Superior Court
hench.

Seartle attorney Mary Daszkiewicz is
counsel to the Northwest Womens Law
Center.



onsideration of an amend-

by Lindsay Thompson
ment to the Rules of Profes-
sional Conduct making it a

disciplinable matter for

Washington lawyers to have sexual re-
lations with clients has been interesting
on two grounds. First, everyone com-
menting on it so far seems most con-
cerned to carve out an exception for him/
herself. The winner so far has been the

Here’s what to do. When the sun’s on the back of Hercules

Lion. stroll down some shady colonnade,

Pompey’s, say, or Octavia’s (for her dead son Marcellus:

Extravagant marble facings, R.I.P.),

Or Livia’s, with its gallery of genuine Old Masters,

Or the Danaids’ Portico (note

The artwork: Danaus™ daughters plotting mischief for their cousins,

Father attitudinizing with drawn sword).

Don’t miss the shrine of Adonis, mourned by Venus.

Or the synagogue—Syrian Jews

Worship there each Sabbath—or the linen-clad heifer-goddess’s

RPC, BC?

Washington Association of Prosecuting
Attorneys, which has argued that the
rule, as drafted, would prevent hot-
blooded young prosecutors and cops
from falling in love while trying a case
(“She was testifying in an unlawful bus
conduct case. | was asking the ques-
tions. By the time she got through the
jurisdictional element, there was only
one question left: 'Can we have dinner
tonight?’™).

The happily coincidental arrival of The

Norton Book of Classical Literarure
(New York: W. W. Norton & Co., Ber-
nard Knox, editor, 1993) in the mail
provided a reminder that there is very
little new under the sun, even though
one of the reasons tor the RPC amend-
ment is that there is perceived to be a
“pressing problem” to be addressed. In
Book I of “The Art of Love,” by Ovid
(43 B.C.-A.D. 17), the section titled.
“Where to Find A Woman” offers these
observations (p. 742):

Memphian temple: lo makes many a maid what she

Was to Jove. The very courts are hunting-grounds for passion;

Amid lawyers’ rebuttals love will often be found.

Here. where under Venus’ marble temple the Appian

Fountain pulses its jets high in the air,

Your jurisconsult’s entrapped by Love’s beguilements—

Counsel to others, he cannot advise himsell"

Here, all too often, words fail the most eloquent pleader.

And a new sort of case comes on—his own. He must

Defend himself for a change, while Venus in her nearby

Temple snickers at this reversal of roles.

The translation is by Peter Green. For some handy background reading, see Hugh Spitzer’s article. “Caesar Would Have

Arbitrated!” Bar News, April, 1993.
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TERROR IN CONDON HALL

by Russell A. Austin, Jr.
rofessor Warren Shattuck
terrorized several genera-

P tions of law students at the
University of Washington.
He taught first-ycar contracts and sev-
eral related second- and third-year
courses for nearly 40 years.

Professor Shattuck had the power to
reduce even a good student's brain to
Jello, and to turn strong men into quiv-
ering blobs, all by merely asking a ques-
tion. | can certainly state from personal
experience that | put in twice the time
preparing for Professor Shattuck’s
courses than for any other, as did most
students.

All students hoped their names had
been left off the list of those enrolled in
Shattuck’s class, and all prayed that they
would not be called upon to participate
in a Shattuck grilling. Some people prob-
ably lucked out. But if you were called
on, and if you gave a correct (or satis-
factory) answer,? you could figure you
would continue to be called on for each
successive question until you screwed
up. The wrong answer was met by a
withering look and another student’s
name. That successor student then re-
mained on the {iring line until he* missed.
My recollection is that I was on the
firing line once for almost two weeks,
and [ think [ was so relieved to finally
miss that I reduced my study time for
the following day to only a couple of
hours. That was in lieu of going out and
getting drunk, which is what [ really
wanted to do.

But I digress.

Professor Shattuck had a very definite
questioning format. He would mumble
a long string of facts, sometimes in the
form of a question. Other times. the stu-
dent would have to figure out what part
of the facts had been the question. But
when the pattern was setout, he’d say,
“*Mr. Smith?”” Smith was supposed to
have already assimilated the facts and
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be able to respond promptly. Any delay,
and it was another name; and never was
the student’s name given before the facts
of the question, because then he would
be able to listen carefully and be think-
ing about the question as it developed.
Surprise was a kcy element in the
Shattuck method.

And if the student didn’t respond rap-
idly enough, orifhe confessed he didn’t
know, it was, “Mr.Brown?” And if any-
body called upon had the temerity to ask
Professor Shattuck to repeat the ques-
tion, it was the withering look, then,
“Mr. Green?”

The story goes that a certain student
named Smith arrived at class one day
and found Professor Shattuck already
lecturing. So Smith quietly took an aisle
seat in the back row, hoping not to call
attention to his arrival. He was reputed
to have been prepared, having studied
the material for the day at great length.
But Professor Shattuck’s questions, as
well as his lectures, were not always
easy to understand. And I’'m not speak-
ing of concept, but of delivery. *

Smith was just opening his notebook
and getting organized when he heard,
“mumble, mumble, mumble, mumble,
mumble, mumble, Mr. Smith?”” He was
dumbfounded. He hadn’t heard or un-
derstood the question, and he knew bet-
ter than to ask that it be repeated. So,
dutifully, Mr. Smith rose and said, “Pro-
fessor Shattuck, I'm sorry, but I'm not
prepared today.” To which Professor
Shattuck clearly, and slowly enunciated:
“Just..how.. prepared..do...you..have..to..be...
Mr....Smith...to...close...the...door?”

To the gencral public, Professor
Kingsfield in The Paper Chase may have
seemed frightening. But to those of us
whosurvived Warren Shattuck, we know
that Kingsfield was a pussycalt.

Endnotes
"University of Washington School of

May 1993

Professor Warren Shattuck

Law, 1935-73; Hastings School of Law,
1974 to the present.

“There were few “correct” answers, if
any. But others were accepted as close
enough to be satisfactory.

*Note the masculine gender. My class
only had two “she” students. and they
were in the other section.

“I recall asking a third-year student,
during my first exposure to Professor
Shattuck, whatkind of an accent he had.
The student responded that he didn’t
know, but other students over the years
had raised the same question and inves-
tigation revealed that Shattuck had been
born, raised and schooled locally, so he
was presumably lecturing in English.
There were many who doubted that.
Some suggested a speech impediment.
Butnobody ever learned for sure.

Russell A. Austin, Jr., aka WSBA
#459, practices in Seattle. His recollec-
tions of eccentric King County judges
appeared in the December [992 Bar
News.
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Notices of Interest to WSBA Members

WSBA Disciplinary Notices:

Suspended: By Washington Supreme
Court order dated March 11, 1993, law-
yer B. Peter Barndt (WSBA #6871,
admitted 1976) has been suspended from
the practice of law for five years, with
the execution of the last four years of
the suspension suspended provided that.
during the four years, Barndt performs
all patent-associated work under the su-
pervision of his named supervisor and
that he commits no further violations of
the PTO Code of Professional Respon-
sibility. The Court ordered the suspen-
sion effective November 13, 1992.
[March 17.1993]

Public Notices

United Kingdom Fulbright Award in
European Community Law An-
nounced:

The United Kingdom Fulbright Com-
mission, in association with Allen &
Overy, a leading U.K. and international
law firm, has announced the availability
of a new professional fellowship in Eu-
ropean Community Law for 1994-95.
The grant period is for four montis. The
grantee will be provided the opportunity
to pursue three months of study and work
experience in London and one month of
experience in Brussels.

Requirements: applicants must hold
U.S. citizenship; must hold law degrees
and be qualified and practicing lawyers
between three and six years, with some
demonstrable experience of, or interest
in, aspects of EC law; ability to obtain
leave from work for the fellowship and
return to U.S. for employment at
fellowship’s end.

The grantis for US$1.000 per month
in addition to roundtrip travel. The fel-
lowship period is from the beginning of
October. 1994 to the end of January,
1995. The grantee will spend three
months in London as a nondegree stu-
dent at University College, London and
will follow up to four L.L.M. courses—
principally in EC law, but with flexibil-
ity to follow other L.L.M. courses se-
lected by the candidate. Tuition costs
are covered by Allen & Overy. About

60 percent of the London time will be
spent on L.L.M. course work. with 4()
percent spent at Allen & Overy. The
grantee will spend one month in Brus-
sels at the Allen & Overy office there.
cost of travel between l.ondon and Brus-
sels borne by the firm. Allen & Overy
will provide assistance in finding hous-
ing, but costs for accommodations will

be covered by the grantee. Deadline for
application is August 1. 1993. Other re-
quirements apply. For information or
application, contact Dr. Karen Adams
(202) 686-6245 or Ms. Thitaya Rivera
(202) 686-6239. or write to the U.K.
Fellowship in European Community
Law, Council for International Exchange
of Scholars. 3007 Tilden Street, N.W.,

J - A

M-S

JupiciaL ARBITRATION & MEDIATION SERVICES. INC.

is pleased to announce the opening
of its newest office and cordially invites
you to attend an open house

to meet our new panel members:

The Honorable Robert H. Peterson,
retired from the Pierce County Superior Court
and
The Honorable Robert J. Doran,

retired from the Thurston County Superior Court

Wednesday, May 5, 1993
4:30 to 6:30 p.m.

Refreshments will be served.

Tacoma Financial Center
1145 Broadway Plaza « Suite 1300
Tacoma, WA 98402
1-800-626-5267
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How Fast A Bank Moves [s o
[nversely Proportional To Jts Size

@ Large, slow-moving banks, in what they vaguely define as personal service, offer clients less than an
acceptable level of responsiveness. @ We won't shulfle you back and forth between departments or lose

you in lethargic, slow-moving bureaucracies.

2 You need solutions when you need them. @ Pacific Northwest Bank offers attorneys and law firms

the advantages of banking with a local, responsive, flexible financial institution committed to meeting

your needs.
2 Specifically, our clients enjoy the following benefits:
2 IOLTAs: Quick, “no hassle™ approach to setup and disbursement of
IOLTA and Client Trust Accounts via telephone.

2 CREDIT LINES: Custom-tailored revolving credit lines with sublimits
allowing attorneys and law firms to segregate and track costs associated
with major cases.

2 COURIER SERVICE: Convenience of door-to-door banking.
2 ABSOLUTELY NO ATTORNEY JOKES.

2 SEATTLE FINANCIAL CENTER 2 BELLEVUE FINANCIAL CENTER
3rd and Seneca 624-0600 NE 8th and 112 NE 646-0900

72\ P-cific Northwest Bank

A little smaller. A little smarter.’
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WASHINGTON STATE BAR ASSOCIATION
BoARD OF GOVERNORS ELECTION

DistrICTS 3, 6, 8, AND KING COUNTY AT LARGE

WSBA
BOARD OF GOVERNORS'
CANDIDATE BIOGRAPHICAL INFORMATION
(AS SUPPLIED BY THE CANDIDATES)



BoARD OF GOVERNORS'
CANDIDATE BIOGRAPHICAL INFORMATION

(as supplied by the candidates and edited to meet the 100-word limit)

THIRD CONGRESSIONAL DISTRICT

(Uncontested)

MARY E. FAIRHURST

Mary E. Fairhurst is an Assistant Attorney
General. Mary earned her B.A. and J.D.fromGonzaga
University. Mary clerked two years for the Washing-
ton Supreme Court. Atthe Attorney General’s Oftice,
Mary worked in the Revenue Division, was Assistant
tothe Attorney General, and is currently in the Trans-
portation Division.

Mary has been president of the Washington
Women Lawyers’ State Board, Co-chair of the
WSBA'’s Opportunities for Minorities in the Legal
Profession Committee, and currently serves on the
WSBA’s Character and Fitness Committee. She is a
member of Governmental Lawyers and Thurston
County Bar Associations.

S1XTH CONGRESSIONAL DISTRICT

DANIEL L. HANNULA

Daniel L. Hannula is a partner in the firm of
Rush, Hannula & Harkins in Tacoma. He graduated
from the University of Washington with a B.A. in
1974 and attended law school at the University of
Washington, receiving his J.D. in 1977.

Mr. Hannulaisapastpresidentofthe Tacoma-
Pierce County Bar Association. He is currently a
member of the Washington State Judicial Conduct
Commission and the Board of the Washington State
Trial Lawyers Association.

He is a member of the Panel of Arbitrators of
the American Arbitration Association and past Chair-
person of the Pierce County Mandatory Arbitration
Committee.

Candidate Biegraphies 1993

MICHAEL V. RIGGIO

Michael V. Riggio is a Tacoma native. He
graduated from the University of Washington and
UPS ("76 JD), joining the Pierce County Prosecutor’s
office after the Navy in 1987. In 1989 he joined
Graham & Dunn as a litigation associate in their
Tacoma office and became a shareholder in the firm
in 1993. His practice emphasizes defense work in
aviation, maritime law, and commercial practice.

Mike has taught at UPS School of Law con-
tinuously since 1984. He is presently Chair of the
WSBA Legal Services to the Armed Forces Commit-
tee. He resides in Gig Harbor and splits his time
between his Seattle and Tacoma offices.



EI1GHTH CONGRESSIONAL DISTRICT

SHERYL GARLAND

Sheryl Garlandisashareholderatthe Bellevue
law firm of Revelle Hawkins P.S. Sheryl was ap-
pointed by the Washington State Supreme Court to
serve on the Gender and Justice in the Courts Imple-
mentation Committee and she currently serves on the
WSBA CourtCongestion and Improvement Commit-
tee.

She is the immediate past president of the
State Board of Washington Women Lawyers. For
several years she also served on the Board of Directors
of Youth Eastside Services, a United Way organiza-
tion. Sheryl is married with one young son, Kyle.

STEVEN G. TOOLE

Toole is a 1975 graduate of the University of
San Diego Law School, practicing in the Seattle area
since 1976. His practice has included family and
criminal law and civil litigation. Currently, his sole
proprietorship in Bellevue is limited to plaintift’s
personal injury work.

Toole is currently President of EKCBA and a
member of WSTLA’s Board of Governors. He Co-
chaired SKCBA'’s Judicial Screening Committee for
two years and regularly volunteers at the two Eastside
legal clinics.

He sees the budget crisis, streamlining ser-
vices, increasing membership participation and im-
proving the availability of pro bono legal services as
pressing issues facing the WSBA.

KING COUNTY AT LARGE

RODERICK DIMOFF

Occupational Background: 1955 UW Law
Degree and Bar admission. Two years in the US
Army, returned to Seattle; full time plaintiff injury,
criminal defense, general private practice and legisla-
tive bill drafting (1957-71); Hearing Examiner/ALJ
for Employment Security Appeals and Office of Ad-
ministrative Hearings (1971-93); Superior Court Ar-
bitration in four counties (1981-93); pro bono for
SKCBA.

Recent Volunteer Work: Harborview Trustee
(1985-90)), WSBA Corrections Committee (1990-
93);learning about LAP (1991-93); SKCBA commit-
tees.

Gioals: Keep professional governance to a
minimum; encourage association staff to unionize;
encourage “outsider’ opinions from within the asso-
ciation.

LINDA J. DUNN

Dunn is a partner at Levinson, Friedman,
Vhugen, Duggan & Bland, responsible forall areas of
litigation in complex product liability cases and per-
sonal injury. She served as an Assistant Attorney
General for the Labor and Industries Division of the
Attorney General’s Office and was the Chief of the
Consumer Protection Division.

She served as President of the Seattle-King
County Chapter of Washington Women Lawyers, as
chair of the Judicial Evaluation Committee, and later
as President of the state organization. She has served
on the WSBA Lawyer Advertising Committee and as
a monitor for the Office of Disciplinary Counsel.

Candidate Biographies 1993 2



Advance Notice:
1994

WSBA Board of Governors
Elections:

King County at Large (currently represented by Mike Larson)
Fifth Congressional District (currently represented by Joe Nappi)
First Congressional District (currently represented by Wayne Blair)




Suite SM, Box L-F, Washington, D.C.
20008-3009.

In re RCW 19.52.120(1): Legal Inter-
est Rate (“‘Usury Rate”):

The average coupon equivalent yield
from the first auction of 26-week trea-
sury bills in April 1993 is 3.13%. The
maximum allowable interest permissible
tor May 1993 is therefore 12%.

Compilations of the average coupon
equivalent yields from past auctions of
26-week treasury bills, and past maxi-
mum interest rates, appear in the Bar
News on page 39 in October, 1987 for
1982-84; page 37 in June 1989 for 1984-
85; and on page 47 in June 1992 for
1986-92.

State L.aw Library: Books Recently
Catalogued:

Listed below are some of the new titles
recently acquired by the State Law Li-
brary, and available for loan by phone
from (206) 357-2136, or by mail trom
Washington State Law Library, Temple
of Justice, P. O. Box 40751, Olympia,
WA 98504-0751. A quarterly Books
Recently Cataloged list, generally con-
taining 150-200 new titles, is also avail-
able. Copies may be obtained by mail
from the above address.

On January 7, 1991, the State Law
Library began circulating the video col-
lection of the Office of the Administra-
tor for the Courts (OAC), which has
more than 150 titles and over 175 vid-
eos. A catalog of titles is available from
OAC; call Judicial Education at (206)
753-3365. ext. 3248, for a copy.

When requesting materials, please in-
clude the author, title, and call number.

BANKRUPTCY

Alix, Jay and Elmer E. Heupel. Fi-
nancial handbook for bankruptcy pro-
fessionals: a financial and accounting
guide for bankruptcy judges, attorneys,
and accountants. 1991-1992 ed. St.
Paul, MN: West Pub. Co.. c1992. Pp.
734. KF1527.A65 1992

CHILDREN'S RIGHTS

Purdy, Laura Martha. 7n their best
interest?: the case against equal rights
Jor children. ithaca, NY: Cornell Uni-
versity Press, 1992. Pp.269.
HQ789.P87 1992

COMPUTER CONTRACTS

Hoffman, Paul S. The software legal
book. 1991 rev. Croton-on-Hudson, NY:
Shater Books, c1991-. 2 vol. (loose-leaf)
KF905.C6H63 1991

County Bar Association Meeting Times: Here is a list of the meeting times
of Washington county bar associations. Meeting times are subject to con-
stant change; corrections and additions should be sent to the Editor. Bar News.

Adams
Benton/Franklin
Chelan/Douglas
Clallam

Clark

Cowlitz/Wahkiakum

East King
Ferry

Grant

Grays Harbor
Island
Jefferson
Kitsap
Kittitas

Klickitat/Skamania

Lewis
Lincoln
Mason
Okanogan
Pacific
Pend Oreille
San Juan
Seattle/King
Skagit
Snohomish
South King
Spokane
Stevens
Tacoma/Pierce
Thurston
Walla Walla
Whatcom
Whitman
Yakima

As announced

Monthly, 3d Thursday
Monthly, 2d and last Tuesdays
Monthly. Ist and 3d Fridays
Monthly, 2d Monday
Monthly, 2d Monday
Monthly, 3d Thursday

As announced

Monthly, st Friday

Monthly

Every other month, 3d Wednesday
Monthly, 2d Monday
Monthly, st Friday

Every Friday

Annual meeting in October
Monthly, Friday

Monthly, Ist Tuesday

As announced

Monthly. 2d Tuesday
Monthly, Ist Friday

No information

Monthly, 1st Monday
Monthly, Ist and 3d Wednesdays
Monthly, Ist Wednesday
Monthly, last Friday

Monthly, 3d Thursday
Monthly, 2d or 4th Friday or as announced
As announced

Monthly, 2d Thursday
Monthly, 3d Wednesday
Annual meeting as announced
Monthly. Ist Wednesday
Monthly, 2d Friday

Every Friday

The Proof is in Our Performance.

Examine

the

Evidence.

PATRICE STARKOVICH
I&IQS Reporting Services

P.O. Box 22884 — Seattle, WA 98122
(206) 323-0919

Fax 328-0632
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HANDICAPPED—EMPLOYMENT

Naeve. Robert A. and Ari Cowan.
Muanaging ADA: the complete compli-
ance guide. New York: Wiley Law Pub-
lications, ¢1992-. 2 vol. (loose-leaf)
KF3469.N34 1992

LAW OFFICES

Robbins, Richard L. The automated
law firm: a complete guide to software
and systewns. 2d ed. Englewood Cliffs,

NJ: Prentice Hall Law & Business,
c1992-. 1 vol. (loose-leaf) KF320.A9R6
1992

WITNESSES

Loftus. Elizabeth F. and James M.
Doyle. Evewitness testimony: civil and
criminal. Forewordby Melvin M. Belli,
Sr. 2ded. Charlottesville. VA: Michie,
c1992. Pp. 483. KF9672.1.63 1992

_Lane
POwELL

Washington

Working Group.

_SPEARS
LUBERSKY

We are pleased to announce that former United
States Attorney for the Western District of

Michael D. McKay

has joined the firm as a
partner and member of the
general litigation department.

Mr. McKay is a partner in the
Seattle office. He was the Vice
Chairman of the United States
Attorney General's Advisory
Committee and Chairperson of
the Office of the Attorney
General's Immunity/Liability

Seattle office
1420 Fifth Ave.
Suite 4100
Seattle, WA
(206) 223-7000

ANCHORAGE ® LOsS ANGELES ® MOUNT VERNON ¢ OLYMPIA ® PORTLAND ¢ SEATTLE
Lenpen ¢ Texve
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Note:

Telephone numbers for regular CLE
providers and other groups presenting
listed events are listed on page 36. Con-
tact them for further information

May 1993

1 Law Day USA. The theme for the
event is “Justice For All—AIl tor Jus-
tice."

S Seattle: (Evening) Current Issues
in Criminal Law, Series . Sponsored by
WSBA CLE.

6-8 Stevenson: Environmental/
Land Use Section midyear meeting and
seminar. Sponsored by the section/
WSBA CLE.

6-8 Winthrop: WSBA Young Law-
yers Division midyear meeting. For in-
Jormation: Sheri Borgford, (206) 727-
8200.

7 Boise: Ethics. Also presented 5/
14 in Idaho Falls and 5/21 in Coeur
d'Alene. Sponsored hy ldaho Bar Foun-
dation.

7 Seattle: Public Procurement and
Private Construction Law midyear meet-
ing and seminar. Sponsored by the sec-
tion/WSBA CLE.

7 District Court Update. Sponsored
by Spokane County Bar Association. For
information: (509) 623-2665.

7-8 Spokane: WSBA Board of Gov-
ernors meeting.

7-9 Seattle: Basic Mediation Skills.
Sponsored by UW School of Law.

12 Seattle: (Evening) Current Issues
in Criminal Law, Series II. Sponsored
hy WSBA CLE.

13 Idaho Falls: Health Care Proxies,
Powers of Attorney and Living Wills
(video). Also presented 5/20 in Coeur
d’'Alene. Sponsored hy Idaho Bar Foun-
dation.

14 Seattle: Use of Computers in the
Law Office. Sponsored by UW School
of Law.

14 Seattle: Copyright Law as Ap-
plied to the Arts. Sponsored by Wash-
ington Lawyers for the Arts. Forinfor-
mation: (206) 292-9171.



14 Seattle: Staying Out of Hot Wa-
ter—Managing Client Trust Accounts.
Sponsored by WSBA CLE

14-16 Richland: Business Law mid-
year meeting and seminar. Sponsored
by the section/WSBA CLE.

15 Deadline for copy for July 1993
Bar News.

15 Introduction to Computer-assisted
Legal Research. Sponsored by UW
School of Law.

17-19 Yakima: Support Staff Train-
ing Program. Sponsored by WAPA.

18 Seattle: WWL King County Town
Meeting: Gender Bias Survival Skills.
For information: (206) 622-5585.

18 Seattle: Advanced Real Estate
Law in Washington. Sponsored by Na-
tional Business Institute. Inc.

19 Seattle: (Evening) Current Issues
in Criminal Law. Series III. Sponsored
by WSBA CLE.

20 Seattle: Inside the Aryan Nations.
Sponsored by Northwest Coalition
Against Malicious Harassment/U.W.
Dept. of Sociology. For information:
(206) 233-9136.

21 Seattie: Meeting the Needs of the
Elderly and Their Caregivers. Also pre-
sented 5/25 in Spokane. Sponsored by
WSBA CLE.

21 Seattle: Northwest Women's Law
Center annual gala dinner and presenta-
tion of Florence Merrick and Founder's
awards. For information: Tracy Foltz,
(206) 682-9552.

21 Spokane: Legal Malpractice.
Sponsored by Spokane County Bar As-
sociation. For information: (509) 623-
2665.

21 Tacoma: Commercial Litigation.
Sponsored by TPCBA.

22 Portland: Regional Legal Writing
Conference. Sponsored by Northwest-
ern School of Law and Legal Writing
Institute. For information: (503) 768-
6711.

22-23 Seattle: National Lawyers'
Guild regional conference: Resisting the
Police State in the 1990s. For informa-
tion: (206) 622-5144/622-5151 (mes-
sages).

24-25 Seattle: Third Midyear Envi-
ronmental Law & Management Confer-

ence—New Directions at EPA. Spon-
sored by Northwestern School of Law.
For information: (503) 768-6629.

25 Spokane: Meeting the Needs of

the Elderly and Their Caregivers. Spon-
sored by WSBA CLE.

25 Wenatchee: Adoption Law (mod-

erated video replay. Sponsored by
WSBA CLE.

26-27 Portland: Third Midyear En-
vironmental Law & Management Con-

ference—New Directions at EPA. Spon-
sored by Northwestern School of Law.
For information: (503) 768-6629.

27 Seattle: WSBA World Peace
Through Law seminar. Sponsored by the
section/ WSBA CLE.

27 Seattle: The Traumatic Brain In-
jury Case. Sponsored by WSTLA.

28 Secattle: Partnership/Limited Li-
ability Companies. Sponsored by WSBA
(GIL 2}

Morrison & Foerster

ATTORNEY

The Seattle office of Morrison & Foerster, an international law firm,
seeks Environmental/Litigation Associate with outstanding academic
credentials and between 2-4 years law firm experience for environmen-
tal and commercial litigation. Experience in these areas preferred. WA
State Bar member required. Excellent compensation and benefits. We
are not accepting resumes from search firms. Submit resume to:

Managing Partner

Morrison & Foerster

1191 Second Avenue, Suite 2200
Seattle, WA 98101

EQuAL OPPORTUNITY EMPLOYER

Join an organization of
over 500 attorneys who are

BENEFITS OF MEMBERSHIP

MAKING A DIFFERENCE

WASHINGTON

* Superior CLE Seminars  ® Amicus Committee

* Quarterly “THE * Legislative Speaker's
DEFENSE PRESS” Bureau

* AnnualJudgesReception * Membership dinner

e Statewide seminar/ meetings

receptions e Annual Convention

DEFENSE
TRIAL

LAWYERS

Since 1962

For information, call Nora Tabler

206/233-2930
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CLE International (206) 621-1938
Idaho Bar Foundation (208) 342-8958

Business Advisory Services, Inc. (206) 223-5400

National Business Institute. Inc. (715) 835-7909

Lewis & Clark Law School (503) 768-6642

Spokanc County Bar Association (Spokane BA) (509) 623-2665

Tacoma-Pierce County Bar Association (TPCBA) (206) 383-3432

University of Washington Schoot of Law (UW CLE) (206) 543-0059
Washington Assn of Prosecuting Attorneys (WAPA) (206) 753-2175
Washington State Bar Association (WSBA CLE) (206) 727-8202

Washington State Trial Lawyers Assn (WSTLA) (206) 464-1011, (800) 732-9251

28 Seattle: Taxation of Employee
Benefits. Sponsored by WSBA CLE.

June 1993

4 Seattle: 10th Annual Pacific Rim
Computer Law Institute. Sponsored by
WSBA CLE. et al.

4-6 Vancouver, WA: Real Property.
Probate & Trust Midyear Meeting. Spon-
sored by WSBA.

S Seattle: Evidence and the Art of
Trial Advocacy: Making and Meeting
Objections. Sponsored by UW School
of Law.

10 Seattle: Tax Planning by the Num-
bers. Sponsored by WSBA CLE.

10-12 Jackson, Wyoming: Family
Restructuring atthe End of the 20th Cen-
tury. Sponsored by the North American
Conference of the International Society

of Family Law. Contact (801) 378-2617.
11 Olympia: Adoption Law (moder-
ated videoreplay). Sponsored by WSBA.
11 Seattle: Indian Natural Resource
Law. Sponsored by UW School of Law.
15 Deadline for copy for August
1993 Bar News.

17 Seattle: Mini Series: School &
Recreation Law, Bankruptcy for P.I.,
Business Torts, Construction Law. Spon-
sored by WSTLA.

18 Tacoma: Protecting Your Prac-
tice from Malpractice Claims, Discipline
and Litigation: Letters, Agreements and
Practical Advice. Sponsored by WSBA
CLE:

18-19 Leavenworth: WSBA Board
of Governors meeting.

Also: WSBA Young Lawyers
Division Board meeting.

Stephen J. Cummings, Ph.D

Licensed Psychologist
20 Years Experience

(206) 328-3300

Custody Evaluations
Pre & Post Divorce Psychotherapy
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18-19 Boise: Fundamentals of Es-
tate Planning. Sponsored by Idaho Bar
Foundation.

19 Seattle: Insurance Law Institute.
Sponsored by UW School of Law

19 Seattle: Insurance Law Institute.
Sponsored by UW School of Law.

22 Seattle: Forming and Maintain-
ing a Tax-exempt Corporation. Spon-
sored by Washington Lawyers for the
Arts. For information: (206) 292-9171.

23-25 Chelan: Summer Training
Program. Sponsored by WAPA.

24 Seattle: Charitable Gift Planning:
Charting the Course. Sponsored by
Washington Planned Giving Council.
For information: Carolyn Black. (206)
632-6881.

25-26 Chelan: 1993 Litigation Sec-
tion Midyear meeting and seminar: Strat-
egies for Winning at Trial. Sponsored
by the section/WSBA CLE.

25-27 Yakima: 1993 Family Law
Section Midyear meeting and seminar.
Sponsored by the section/WSBA CLE.

July 1993

15 Deadline for copy for September
1993 Bar News.

21-23 Sun Valley: Idaho State Bar
Annual Meeting, including nine CLE
programs.

22-25 Coeur d'Alene, ID: WSTLA
1993 Annual Meeting & Convention.

30-31 Winthrop: WSBA Board of
Governors meeting.

August 1993

6-7 Stevenson: WSBA Young Law-
yers Division Board meeting. For infor-
mation: Sheri Borgford, (206) 727-8200.

15 Deadline for copy for October
1993 Bar News.

20 Seattle: International Trade Law.
Sponsored by UW School of Law.

21-28 King Salmon, Alaska: Chiro-
practic/Legal Seminar, Katmai Lodge.
Sponsored by Margullis, Luedtke & Ray.
attorneys, Tacoma. For information:,
Sherilee M. Luedtke, (206) 627-7222.

22-24 Leavenworth: Juvenile Train-



ing Program. Sponsored by WAPA.

September 1993

9-10 Seattle: WSBA Board of Gov-
ernors meeting.

10 Seattle: WSBA Annual Meeting.
NOTE: WSBA convention in Victoria
has been cancelled.

10-11 Sun Valley: Advanced
Estate Planning. Sponsored by ldaho
Bar Foundation.

15 Deadline for copy for November
1993 Bar News.

17 Tacoma: Effective Discovery—
Planning/Implementation. Sponsored by
TPCBA.

17-18 Coeur d'Alene: Northwest
Bankruptcy Conference. For informa-
tion: ldaho Bar Foundation.

October 1993

1 Boise: Litigation CLE. Also pre-
sented 10/8 in Coeur d'Alene and 10/15
in Twin Falls. Sponsored by ldaho Bar
Foundation.

7 Coeur d'Alene: How to Handle
Basic Copyright and Trademark Prob-
lems (video). Also presented 10/14 in
Twin Falls. Sponsored by ldaho Bar
Foundation.

15 Deadline for copy tor December
1993 Bar News.

15 Tacoma: Estate Planning. Spon-
sored by TPCBA

21 Lewiston: Appellate Advocacy
(video). Also presented 10/28 in ldaho
Falls. Sponsored by ldaho Bar Founda-
tion.

22 Lewiston: Trends in Real Estate.
Also presented 10/29 in ldaho Falls and
11/5 in Boise. Sponsored by ldaho Bar
Foundation.

November 1993

12 Boise, Idaho: Criminal Jury In-
structions. Also presented 11/19 in Mos-
cow. Sponsored by ldaho Bar Founda-
tion.

15 Deadline for copy for January
1994 Bar News.

19 Tacoma: Appellate Practice.
Sponsored by TPCBA.

Also presented 12/1@ in Boise and 12/
17 in Lewiston. Sponsored by Idaho Bar
Association.

pourri. Sponsored by TPCBA.

1994 Bar News

December 1993

Inside the Aryan Nations
3 Idaho Falls: Annual Law Update.

HUB West Ballroom. UW campus.
Thurs., May 20, 7 p.m.
$10
Sponsored by
UW Dept. of Sociology &
Northwest Coalition Against
Malicious Harassment

4 Tacoma: Annual Year-end Pot-

15 Deadline for copy for February

Make Your Family Law Practice
99* Times Easier:

*Easily produce the 97 mandatory forms for Family Law,
plus receive BackCake™ and PropertyCalc™ FREE.

Order Forms+Plus™: Your Companion to SupportCalc™

Developed in Seattle by Family Law attorneys, SupportCalkc™ is used by more
than S00 Washington law firms to calculate child support. These same
attorneys offer you Forms+Plus™, a software package which produces the
97 REVISED mandatory Family Law forms, with the same ease and accuracy
that made SupportCalc™ the preferred program for Family Law attorneys.

How is Forms+Plus better than using my word processor?
Forms+Plus will cut the time spent working on pleadings in half over any
other method you currently use. GUARANTEED! With Forms+Plus™,
select a pleading form from a handy menu. The software prompts you for
"missing" information. The program AUTOMATICALLY inputs your entries
to any other form requiring the same information! Integrates SupportCalc™
data, too. You can easily modify the state’s forms with text from any word
processing document to create your own forms.

Respond to Your Client More Quickly and Efficiently

When your client’s information changes, NO PROBLEM. Just change the
information on one form. ANY form using that same information is updated,
too. Of course, you can edit the entire document before printing to
maintain complete control over your output.

Mention This Ad and Save $200

Forms+Plus™ retails at $800. Mention this ad when you order and receive
Forms+Plus™, BackCalc™ (a back child support calculator) and
PropertyCalc™ (property and debt divider) all integrated into one package
for just $599.95 (plus tax). IMMEDIATE SHIPMENT.

MONEY-BACK GUARANTEE

Use the software for 30 days. Forms+Plus™ will do all you expect or your

money back. No obligation.
To order or inquire CALL.: l m,m

(206) 286-3600 (Seattle) |

| 1-800-637-1260 (toll free) r.o. Box 9759 scatie, WA 98109 |
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WSBA MEMBER SERVICES

COLD Needs
Hot Help

Spring brings the annual ritual of seek-
ing appointment 1o WSBA executive
standing committees. While the number
of exccutive committee places is lim-
ited, the Computerization of Law Divi-
sion (COLD) has a number of projects
under way which will prove both chal-
lenging and of immense help to Asso-
ciation members, says Third Congres-
sional District Governor Steve Tubbs.,

“What kind of projects are we talking
about? Well, we're working on a num-
ber of things.” Tubbs says. “Forexample,
il you enjoy writing, we necd volunteers
to write blurbs in various publications
throughout the state—the Bar News, the
SKCBA Bar Bulletin, section newslet-
ters and the like. " you enjoy teaching,
we need help setting up seminars and
users’ groups to offer instruction on the
use of COLD media.

“I" you like drafting, you can assist
with the development of a forms bank.
I you like administration, you can help

develop and coordinate projects with the
association and sections. Il you enjoy
negotiation, you can work on develop-
ing agreements with state agencies for
access to their databases. There's com-
puter-related legislation the section is
interested in and which necds drafters.”

COLD is a Bar Association division
with links to virtually every area of as-
sociation operations and activitics. Be-
sides the important work of bringing
computerized data within the reach and
purse of all Washington lawyers, it can
be an interesting way to make uselul
connections leading to those hard-to-get-
executive committee appointments.

COLD has a volunteer coordinator,
Ron Steingold, at (206) 462-0575. You
can call him, or write him, or leave a
message on the WSBA electronic bulle-
tin board. Or, says Tubbs, you can con-
tact your district’s Board of Governors
member—they’re listed in the Bar News
every month (see page 4).

WSBA POLICIES

Glasnost, Bar Style

On March 26, the WSBA BOG ap-

proved a new method for committee
membership selection, applicable in FY
93-94, beginning next October. The re-
form. which originated in the WSBA
Young Lawyers Division, was devel-
oped "to cure the perennial problem of
having more people wanting 1o serve on
committees than we had committee po-
sitions, and o insure greater participa-
tion within our committee structure by
members." said WSBA president Steve
DeForest.

Most committees will consist of 11
“Tunded” positions, whose out-of -pocket
expenses will be reimbursed by the
WSBA (two committees will have 22
such positions) and an unspecified num-
ber of "unfunded” positions. An un-
funded member has full voting rights
but is not reimbursed by the WSBA for
expenses. Unfunded positions will be
appointed by the WSBA president-elect.

“This process should allow more mem-
bers, with differing and varied back-
grounds, to participate . . ." said WSBA
executive director Dennis Harwick.

For further information on the appoint-
ment process. call the WSBA Depart-
ment of Public Affairs, (206) 727-8212.

REFERRALORASSOCIATION

MESSINA
BUFALINI
BULZOMI

Attorneys at Law

1-800-992-9529

4002 Tacoma Mall Bivd., Ste. 200

inglon Stale.

Counties

Tacoma, WA 98409
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The Law Firmn of Messina Bufalini Bulzom? is
pleased to announce its availability for associa-
tion on complex personal injury cases in Wash-

An ezperienced team of lawyers, paralegals and
administrative assistants will review and
manage the pretrial workup and trial of cases
referred to the Messina Bulalini Bulzomi Firm.

Division of Fees will lollow RPC 1.5 of the Code
of Professional Responsibility.

* Precedent-Setting Cases in Product Liability,
Construction Site Injuries, Drug Liability and
Sexual Harassment Claims

* Million Dollar Verdicts in Three Different

+ John Messina - Certified Trial Specialist
by the National Board of Trial Advocacy

1-800-992-9529

1993



CoURTROOM DECORUM AND PRACTICE
(GUIDELINES—INTERIM REPORT

by Mary F. Gallagher Dilley

he Washington State Bar As-
T sociation Long-range Planning

Task Force identified lawyer
competency and professional-
ism as central missions of the bar. From
that mission statement came the Court-
room and Decorum and Practice Guide-
lines—drafted by the Court Congestion
and Improvement Committee to address
professionalism in litigation. They were
circulated for comment to local and spe-
cialty bar associations, bar committee
and section members and the Washing-
ton law schools. The comments, briefly
summarized in this report, have been
carefully considered by the committee
and are incorporated into the most re-
cent revision of the guidelines. This
latest revision follows this report and is
open for further comment.

Who Is the Court Congestion
and Improvement Committee,
and What Is It Doing?

This committee is comprised of 18
members, 14 of whom are attorneys from
across the state appointed by the Board
of Governors. The Office of Adminis-
trator for the Courts is represented by a
liaison member selected by that agency.
The judicial branch is represented by
the following members: Justice Rich-
ard Guy, Supreme Court; Judge Karen
Seinfeld, Division II of the Court of Ap-
peals; Judge Robert Harris, Clark County
Superior Court, Superior Court Judges'
Association; and Judge Charles V.
Johnson, King County Superior Court,
Presiding. The committee works on
projects, as assigned by the Board, in
addition to projects generated by the
committee. Recent projects have in-
cluded continued work in development
of Case Processing Time Standards, re-
view of the ABA Standards for Appel-
late Jurisdiction and study of the impact
of pro se parties on the justice delivery
system.

The Need For Guidelines

Many recognize a deterioration of the
public attitude toward lawyers and a loss
in the sense of pride lawyers feel about
their profession. The nature of the
adversarial justice system itself gener-
ates competing and complex obligations
as each lawyer works with obligations
to self, clients, adversaries and the jus-
tice process. The process and the per-
formance of duties require effective ad-
vocacy and zealous representation. Itis
well-acknowledged that the process is
confrontational. Professional behavior
does not preclude confrontation. Law-
yers are expected to be zealous advo-
cates and to promote their clients’ inter-
ests in opposition to others. Strategy
and active planning, to minimize weak-
nesses and maximize strengths, require
use of varying tactics. These factors
combine to tempt lawyers to stoop to
rude and abusive behavior which im-
pedes the search for truth. Without some
cuidelines, the process tends toward
chaos.

The committee’s intent in drafting the
guidelines is to enhance professional-
ism in litigation practice by providing
both lawyers and judges with a safe har-
bor for litigation conduct. A lawyer
who adheres to the guidelines will con-
form to acceptable Washington practice.
it is anticipated that individual judges
may choose to depart from them as local
practice dictates. When completed and
accepted, the guidelines will be an ¢du-
cational tool found in such places as the
“Judges’ Notebook™ for each county.
They arc not intended to be used as a
basis for litigation or for sanctions or
penalties but as a reference and a guide.

Guideline Comments

The comments reflect that judges must
set the standard for and enforce court-
room decorum. This leads some to ques-
tion why the bar association should be-

come involved in the matter. Several

judges have observed that litigation de-

corum is a jointundertaking. The bench
needs the participation of the bar in for-
mulating mutually acceptable standards
of behavior. The bar association can
obtain input from a broad spectrum of
the bench and bar and assistin formulat-
ing guidelines which incorporate the best
thinking from all segments. Jointly de-
veloped guidelines will be particularly
helpful to newer judges who may lack
extensive trial experience. Comments
from the bench affirmed that the guide-
lines were important and a step forward
in the evolution of attorney behavior.

Some have questioned whether guide-
lines will be helpful. One commentator
observes. “regardless of the guidelines,
the good lawyers do not need them, and
the bad lawyers simply ignore them.”
But the process of articulating and pub-
lishing guidelines educates and uplifts
the level of practice and contributes to
the making of more “good lawyers.”

Concern was expressed that the guide-
lines fundamentally misconceive the na-
ture of litigation. The guidelines are
premised on the philosophy that an at-
mosphere of dignity and mutual respect
best advances the process of deterimin-
ing truth and administering justice.
Some questioned this philosophy, articu-
lating the view that the adversary nature
of litigation requires abrasive tactics to
root out the truth, and that an adversary
should not be respected unless that re-
spect has beenearned. These cornments
have helped (o sensitize the committee
to the concern that guidelines must not
overly restrict the ability of lawyers to
use surprise and rhetorical devices (o
ferret the truth out of untruthful wit-
nesses. The committee has redrafted
many of the guidelines to accommodate
lawyers whose personal styles legiti-
mately probe andtest witnesses and evi-
dence to effectively present their cli-
ents’ positions.
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Some asserted that today’s guidelines
inevitably tend to become tomorrow’s
disciplinary rules, and that the guide-
lines will be used to punish or discipline
lawyers of whom a judge disapproves.
The committee has strengthened the
statement in the preface that the guide-
lines are not to be used for disciplinary
purposes, or to set a standard of practice
for professional liability.

Much concern was expressed about
the guidelines restricting movement in
the courtroom. The original draft spe-
cifically addressed standing, approach-
ing witnesses and the bench, remaining
at counsel table and approaching and
placing objects on the jury rail. Many
observedthe structured fermality tobe a
hindrance to efficiency in the courtroom
and articulated the belief that movement
was necessary to keep the attention of
the jury and reduce unnecessary inter-
ruptions. Freedom of movement was
seen as an individual-style issue as well
as an area best subject to local court-
room practice. Inresponse, the commit-
tee has placed the movement guidelines
in the "Preference of Individual Judges”
section. An admonition has been added
directing counsel to determine the pref-
erences of individual judges.

Several guidelines were identified as
controversial. Generating the most re-
action was the guideline directing avoid-
ance of facial expressions or other con-

duct expressing opinion. There must be
a balance between freedom of expres-
sion and theatrical, nonverbal behavior
which expresses an opinion on a
witness's testimony or a ruling of the
court. Concern was expressed that a strict
limitation results in the perception that
lawyers are unfeeling and uncaring.
Reaction may be spontaneous. neces-
sary and appropriate at times. The com-
mittee asks what the limit should be on
telegraphing opinions to a jury through
body language.

Loss of tactical advantage and ability
to represent a client vigorously were
identified as justifications for the elimi-
nation of the guidelines covering respect-
ful reference to opposing counsel and to
opposing good-faith arguments. Al-
though ridicule of opposing argument
may be an effective tactic, the commit-
tee questions whether it is an acceptable
one. Counsel can effectively dismantle
an opposing argument by civil, polite
and exact argument without personally
humiliating opposing counsel. What is
acceptable courtroom behavior in this
area? The committee is seeking direc-
tion from the bench and bar.

Proper apparel guidelines also gener-
ated a wide range of comment. Concern
was articulated about the overbreadth
and general nature of the guideline not-
ing that it should be very specific to be
workable. In drafting the revised guide-

starting at $499

LEATHER STAYS
ON THE JOB

When buying furniture is a
business decision, 100%
top-grain leather becomes
an excellent investment. Not
only is it beautiful, comfort-
able and washabile, it also
lasts four times longer than
fabric or vinyl.

3333 184th SW e+ Lynnwood
774-0033

1304 Western Ave. * Seattle
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line, the committee recognized the need
to preserve the dignity of the proceed-
ings and the flexibility necessary to ac-
commodate differing cultures, economic
levels and personal styles. The revised
guideline is a simple direction that dress
not detract from the dignity of the pro-
ceedings. To do more results in what
Governor Alva Long describes as the
appearance that participants were pro-
duced by “yuppy Xerox machines.”

Discrimination and deferential treat-
ment were addressed by the guideline
proscribing the exhibition of familiarity
by use of firstnames. Some thought the
initial approach was too far-reaching and
criticized its application in dealing with
children and with the jury on voir dire.
In the latest revision, specific exception
is made for these two situations. Gen-
eral use of first names is perceived to be
significant by those studying gender and
racial issues. Thus, the temptation to
use first names to demean and discredit
testimony and argument necessitate a
general prohibition.

What's Next

The production of an educational tool
outlining accepted professional standards
during the litigation process is the goal
of the committee. Comments on the
latest revision, which follows this re-
port, are being solicited from the bench
and bar; input from both is critical. The
comments will be carefully considered
and the guidelines tailored in response.
The committee believes the revision pro-
cess itself will focus attention on pro-
fessional issues and raise the level of
awareness. Active participation and
comment will result in a valuable safe-
harbor standard. Forward comments
to. Mary F. Gallagher Dilley, Court
Congestion and Improvement Commit-
tee, PO Box B, Vashon WA 98070.

Mary F. Gallagher Dilley, an admin-
istrative law judge, is currently serving
as chair of the Court Congestion and
Improvement Committee. She is presi-
dent-elect of the Washington Adminis-
trative Law Judges' Association and has
served as president of the Government
Lawyers Bar Association.



COURTROOM DECORUM

AND

PracTICE GUIDELINES

Preface To Principles

Of Decorum

The pursuit of justice is a solemn un-
dertaking, and conduct during the liti-
gation process. both within and outside
the courtroom. must at all times satisf'y
the appearance as well as the reality of
fairness and equal treatment. Dignity,
order, formality. and decorum arc indis-
pensable to the proper administration of
justice.

Conduct that may be characterized as
uncivil. abrasive. abusive. hostile or ob-
structive impedes the fundamental goal
of resolving disputes rationally, peace-
tully and efficiently. Such conduct tends
to delay and often to deny justice.

Attorneys are privileged to participate
in the administration of justice in a
unique way, and are responsible to their
own consciences, to their clients, to one
another, and to the public to conduct
themselves in a manner which will fa-
cilitate, and never distract from, the ad-
ministration of justice.

A trial is a truth-seeking process de-
signed to resolve human and societal
problems in arational and efficient man-
ner. A lawyer’s conduct should be char-
acterized at all times by personal cour-
tesy and professional integrity in the full-
est sense of those terms. A judge’s con-
duct should be characterized at all times
by courtesy and patience toward all par-
ticipants.

Application

The purpose of these guidelines is to
provide lawyers. judges, and parties with
a reasonable standard of conduct in ju-
dicial proceedings.

All participants in judicial proceed-
ings should voluntarily adhere to these

principles. These standards shall not be
used as a basis for litigation or for sanc-

tions or penalties. Nothing in these stan-
dards supersedes or detracts from exist-
ing codes or rules of conduct or disci-
pline or alters existing standards by
which lawyer negligence may be deter-
mined.

Courtroom Decorum

General Courtroom Conduct

Always be prompt.

Stand when the judge enters or leaves
the courtroom.

Stand when addressing or being ad-
dressed by the court, and when making
objections.

Refer to opposing counsel in courte-
ous and respectful terms.

Treat opposing counsel's good-faith
arguments seriously and with respect,
and avoid personal attacks.

Do not interrupt. Wait your turn.

Enhancing courtroom decorum is a
cooperative venture among bench and
bar. Itis appropriate to call to the atten-
tion of opposing counsel any perceived
violations of these guidelines.

After the court has ruled, do not argue
further without leave of the court.

General Trial Conduct

Stand during opening statement and
closing argument.

Do not approach the bench except by
permission.

Remain at the counsel table or the
lectern while examining witnesses, ex-
cept when otherwise permitted by the
court.

Do not approach a witness without
the court’s permission.

When you receive permission. do
not get inappropriately close to the wit-
ness.

When permission is granted for the
purpose of working with an exhibit, re-

turn to the counsel table or the lectern
when finished with the exhibit.

Stand when the jury enters or leaves
the courtroom.

Offers of and requests for stipulations
are appropriate to facilitate the presen-
tation of a case, but should not be em-
ployed as rhetorical devices to commu-
nicate to the jury a party’s willingness
or unwillingness to stipulate.

Do not ask the reporter to mark testi-
mony in the presence of the jury without
the court’s permission. All requests tor
re-reading of questions or answers shall
be addressed to the court.

p

LAW OFFICES OF DAN P. DANILOV
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During trial, do not exhibit familiarity
with witnesses, jurors, or opposing coun-
sel. Avoid the use of first names or
nicknames except tor children. Do not
refer to another adult by an expression
or label which may be considered de-
meaning. such as “girl,” “gal.” or "boy.”
Do not address jurors individually or by
name, except during voir dire.

Do not attempt to curry favor with
Jjurors through fawning. flattery, or pre-
tended solicitude. Make suggestions re-
garding the comfort or convenience of
jurors to the court out of the jury’s hear-
ing.

During the argument of opposing
counsel, remain seated at the counsel
table and berespectful. Neverdivert the
attention of the court or the jury.

Treateveryonc in the courtroom with
fairness, consideration. and respect.

Avoid expressing an opinion about the
testimony of a witness through tacial
expressions or other conduct which ex-
hibits any opinion concerning testimony
of a witness, a ruling of the court, argu-
ment of counsel. or reading of a verdict.

Do not touch, or place objects on, the
ratl of the jury box.

Do not leave the courtroom while court
1s In sesston, unless absolutely neces-
sary, and then only with the court’s per-
mission.

If there is a live microphone at the
counscl table. do not confer with others
nor rustle papers near the microphone.

When practical, give the court advance
notice of any legal issue which is likely
to be complex. difficult, or which may
provoke argument.

Before offering answers to interroga-
tories or requests for admissions ex-
tracted from several separate documents,
prepare a document showing each ques-
tion and answer or admission and give
copies to the court and opposing coun-
sel.

Opening statement is not an opening
argument. Confine opening statements
to the expected evidence. Do not use
opening statement to argue the case or
nstruct on the law.

In opening statements and in argu-
ments to the jury, do not express per-
sonal knowledge or opinion concerning
any matter at issue, e.g., do not give an
opinion on credibility.

Address the court: do not engage in

colloquy or argument with other coun-
sel.

Always be prompt.

Only attorneys. parties, court person-
nel, and witnesses. when called to the
stand, are permitted within the bar of the
courtroom, unless otherwise allowed by
the court.

Scheduling

When practical, consult opposing
counsel betore scheduling hearings and
discovery appearances in an effort to
avold scheduling conflicts.  Assert a
scheduling conflict only if the requested
time is not available. Do not allege
contlicts for the purpose of obtaining
delay or any untair advantage.

If opposing counscl Fails promptly to
accept or reject a time offered for hear-
ing or discovery appearance, raises an
unreasonable number of conflicts, or
consistently fails to comply with this
standard, agreement is not required.

Where time associated with schedul-
ing agreements could cause damage or
harm to a client’s case, then a lawyer is
justified in setting a hearing or discov-
ery appearance without first consulting
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with opposing counsel.

Give notice of cancellation of appear-
ances and hearings to all involved at the
earliest possible time.

Examination of Witnesses

When examining a witness, avoid un-
due repetition of the witness’s answer.

Do not use objections for the purpose
of making a speech, recapitulating testi-
mony or attempting to guide the wit-
ness.

If a witness was on the stand at a
recess or adjournment, have the witness
ready to proceed when court is resumed.

Attempt to anticipate witness sched-
uling problems and discuss them with
opposing counsel and the court.

Exhibits and Documents

Premark exhibits for identification
prior to trial where appropriate.

If possible. have photocopies of an
exhibit for the court, opposing counsel,
and the witness. Avoid illegible copies
if possible.

Where practical. show documents and
other exhibits to opposing counsel be-
fore using them in court.

Return all exhibits to the clerk ateach
adjournment.

Offer exhibits in evidence when they
become admissible.

Whenever referring to an exhibit, men-
tion the exhibit number.

After an exhibit has been admitted.
mark on it only with the court’s permis-
sion. Avoid unnecessary markings.
When referring to locations or features
on exhibits such as maps or diagrams,
indicate the locations by appropriate
markings if they are not readily appar-
ent from the documents.

Hand all exhibits to be marked to the
clerk (and not to the court reporter).

Give to the clerk all papers intended
for the court.

Show the exhibit to opposing counsel
prior to offering the exhibitin evidence.

Proper Apparel

All persons attending court should be
dressed so as not to detract from the
importance and dignity of court.

When appearing in court, all attor-
neys and court officials should wear ap-
propriate attire.

Witnesses and parties appearing for

trial should be dressed in neat clothing.
Admonitions to Clients and Witnesses

Advise clients and witnesses of the
formalities of the court and the appro-
priate guidelines. Encourage their co-
operation. This applies both to attor-
neys and to pro se parties.

Preferences of Individual Judges

Counsel are advised to determine the
preferences of individual judges with
respect to movement within the court-
room. Some judges may expect counsel
to adhere (o some of the following guide-
lines.

Stand when addressing or being ad-
dressed by the court, and when making
ob jections.

Stand during opening statement and
closing argument.

Do not approach the bench except by
permission.

Remain at the counsel table or the
lectern while examining witnesses. ex-
cept when otherwise permitted by the
court.

Do not approach a witness without
the court’s permission.

When you receive permission, do
not get inappropriately close to the wit-
ness.

When permission is granted for the
purpo=e of working with an exhibit, re-
turn to the counsel table or the lectern
when finished with the exhibit.

Do not touch. or place objects on. the

rail of the jury box.

Donotleave the courtroom while court
IS in session, unless absolutely neces-
sary, and then only with the court’s per-
mission.

If there is a live microphone at the
counsel table, do not confer with others
nor rustle papers near the microphone.

Courtrooms equipped for videotaped
reporting may require special precau-
tions, such as remaining near a micro-
phone, not rustling papers near a micro-
phone.

Standards of Professional
Courtesy Regarding
Depositions and Discovery

General Guidelines of Courtesy, Civil-
ity and Professionalism

Make reasonable efforts to conduct
all discovery by agreement. Consider
agreeing o an early voluntary exchange
of information and a plan for discovery.

Comply with all reasonable discov-
ery requests in a timely manner.

Attempt to resolve, by agreement.
any objections to matters contained in
opponents pleadings and discovery re-
quests.

Stipulate to facts unless there is a genu-
ine dispute.

Do not use any form of discovery. or
the scheduling of discovery. as a means
of harassing opposing counsel or the
client.
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Conduct yourself in a protessional
manner and treat other lawyers. the op-
posing party. and all involved with cour-
tesy and civility at all times. Clients
should be counseled that civility
and courtesy are required.

Be punctual in fulfilling all protes-
sional commitments and in communi-
cating with the court and other lawyers.

Do not quarrel over form or style;
concentrate on matters of substance and
content.

Clearly identify for other counsel or
parties, all changes made in documents
submitted for review.

A lawyer who feels another lawyer
has violated these standards should. in a
kind and courteous manner. attempt to
discuss the matter with opposing coun-
sel. in private, as soon as reasonably
practicable.

Depositions and Negotiations
Follow the Courtroom Decorum
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Scheduling Guidelines.

Conduct yourselt with dignity and do
not make groundless ob jections in depo-
sitions, negotiations and other proceed-
ings.

Advise clients regarding appropriate
behavior, attire and other matters in-
volved with depositions and other pro-
ceedings.

Take depositions only when actually
needed to ascertain facts or information
or to perpetuate testimony.

Do not engage in any offensive con-
duct during a deposition that would not
be allowed or not be appropriate in the
presence of a judge.

Do not obstruct questioning during a
deposition and do not object to deposi-
tion questions unless necessary under
the applicable rules to preserve the ob-
jections for resolution by the court.

During depositions, ask only those
questions reasonably believed tobe nec-
essary fer the prosecution or defense of
an action. Do notask repetitive or argu-
mentative questions nor make self-serv-
ing statements.

Requests for Production

Avoid designing production requests
in a manner which places an undue
burden or expense on a party.

Respond to document production re-
quests reasonably, and do not strain to
interpret the request in an artificially
restricted or overly broad manner to
avoid disclosure of relevant or
nonprivileged documents. Do not pro-
duce documents in a manner designed
to hide or obscure the existence of the
particular documents.

Interrogatories

Do not design interrogatories ina man-
ner that would place an undue burden or
expense on a party.

Respond to interrogatories reasonably
and do not strain to interpret them in an
artificially restricted manner to avoid
disclosure of relevant or nonprivileged
information.

Objections

Base discovery objections on a good
taith belief in their merit and do not
object solely for the purpose of with-
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A MoDEST PROPOSAL FOR IMPROVEMENT
OF OUR LEGAL SYSTEM

by Randolph I. Gordon

t is evident that. despite the
I honing and polishing ol a mil-

lennium of the Common Law,
our legal system is flawed. As
a practitioner, it occurs to me that we
are overlooking many approaches which.
it applied to the legal system would un-
doubtedly improve it greatly while be-
ing more ncarly consistent with human
nature.

Physical Violence is Vastly

Underrated.

It is plain to me that the value of
physical violence perpetrated by one
party upon another is vastly underrated
«s a method of dispute resolution within
our legal system. Public resources and
private tfunds have been, respectively,
squandered and exhausted in the futile
pursuit within the legal system of the
simple gratification so readily afforded
by physically thrashing one’s opponent.
The rules need not be complex. They
have already been set out by the Mar-
quess of Queensberry.' Standard gloves
weighing at least 141.75 grams and the
standard 20 foot (6.1 meter) square
should suffice for two-party suits in su-
perior court. A tournament style grande
melee or tag-team approach could be
easily adapted for multi-party suits in
superior courl.  Arm wrestling should
satisly the requirements of most district
court litigants: who has the stronger grip
in small claims courts. Those who de-
sire an appeal will be appropriately de-
terred by a rematch with a choice of
brass knuckles or nunchaku and the cer-
tain knowledge that they will have to
face the same opponent who has just
finished thoroughly whipping them.
Fairness 1s assured by maintaining the
standard weight classes between parties
and next of kin with appropriate handi-
capping:  flyweight, bantamweight,

featherweight, lightweight, welter-
weight. middleweight, light heavy-
weight, and heavyweight.

The Nabbering Nabobs of
Negativism Will Deny the
Virtues of Physical Violence.

Undoubtedly. those with vested inter-
ests in the existing system will dismiss
out-of-hand the notionthat physical vio-
lence is a superior method of dispute
resolution. referring to it as absurd. ri-
diculous. or even lawless. Such deroga-
tory. conclusory characterizations, how-
ever. should not deter the open-minded
from a review of the merits. Common
Law apparatchiks and bureaucrats will
raise technical “deficiencies™ or “prin-
cipled™ objections which, invariably,
prove insubstantial upon close scrutiny.
Physical violence, however much de-
meaned by the creatures ol the existing
legal apparatus, fares quite well in any
side-by-side comparison with the cur-
rent legal system.

Physical Violence is Fast.

It is self-evident that dispute resolu-
tion by means of physical violence is far
more expeditious than civil litigation. It
would not be an overstatement to say
that civil litigation is designed for the
purpose of frustrating the natural ex-
pression of physical violence. While
several three-minute rounds are prob-
ably sufficient to resolve most pecuni-
ary disputes under $10.000, even the
most complex litigation can be simpli-
lied and resolved by a physical beating
of only slightly longer duration.> Avoid-
ance of pain, like impending death, won-
derfully concentrates the mind.  Un-
doubtedly a standing eight count does
much to separate the wheat from chaff
respecting the issue at stake.

If one were to be totally forthright, it
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would not be inaccurate to state that the
civil Tawsuit. in modern practice, is a
cuphemism for a set of prolongation
techniques whose effect is to increase
the financial and/or emotional burden
on one or both parties to the point where
resolution on the merits becomes im-
possible. A simple example will suf-
fice. No experienced trial lawyer can
state with conlidence the following three
facts respecting one of the simplest of
legal proceedings: (i) a promissory
note for a given sum can be routinely
and reliably enforced in superior court
with fees less than the face amount of
the note: (i) the attorneys l'ees necessar-
ily incurred in its collection will be
awarded in substantial part by the court:
(i) the judgment. il any, can be col-
lected. The truth is, a claim of fraud in
the inducement, counterclaims for anti-
trust, business losses and emotional dis-
tress. repeated charges of frivolous liti-
gation or malicious prosecution, volu-
minous interrogatories and requests for
production. discovery motions accom-
panied by demands for sanctions and
terms, irrespective of merit, will, more
often than not. defeat any financial ben-
efit to the creditor. The creditor who
sought collection on a note will rapidly
face disruption of business. the risk of
bankruptcy. exorbitant attorneys’ lees.
and ceascless frustration.  Can it cred-
ibly be contended that even a poorly
refereed fistfightin the back alley would
not more quickly resotve the issue and
improve the prospects for collection? ]
think not. The “deadbeat™ debtor would
not relish the prospect of back-to-back
thrashings by a series of indignant. well-
muscled creditors.

Physical Violence Has Salutary
Effects Upon Society.

The failure of the civil justice system

May 1993 45



to deliver civil justice has a profoundly
demoralizing effect. A gumball machine
which was as unreliable would soon be
surrounded by crying children and re-
moved from the shopping center. No
one can observe a businessperson learn-
ing for the first time that a promissory
note is literally worth less than the paper
itis written on—having just paid a law-
yer to learn that lesson—and that the
law can deliver no remedy with refiabil-
ity, without sensing its poignancy. A
person works hard for years to build a
business and then is deprived of its ben-
efits with no effective redress. The in-

nocent is subjected to the predations of

pettifoggers who leave nothing, even
reputation, intact. The lessons learned
thereby undermine confidence in a just
world. This dispirited individual passes
this acquired apathy and hopelessness
to his or her of fspring, who immediately
conclude that life is unfair. Expecta-
tions are lowered, and the prospects for
a just world draw ineluctably farther
from our grasp.

By contrast, the salutary effects of
physical violence as a method of dispute
resolution will be felt throughout soci-
ety. Workers in and out of the home,
businesspeople. homeowners, landlords,
students, supervisors, and laborers will

all readily appreciate the importance of

physical conditioning. strength. and en-
durance. Paunch will yield to punch.

The common and disreputable social
phenomenon of the beautiful young
woman marrying the old, rich business-
man or politician, protected by the liti-

giousness of lawyers and the audit of

accountants, will yieldto the genetically
sound matching of pulchritude and
pugalistic prowess. The fittest will sur-
vive. To avoid proxies and untair ad-
vantages, corporate entities could be rep-
resented by the CEO or member of the
board. While it is true that the corpora-
tion may choose its representative on
brawn, this advantage over the consumer
is not likely to be nearly so one-sided as
the present financial advantage mani-
fested by a phalanx of lawyers. A well-
conditioned and dedicated plaintiff could
hold hts own against the seasoned cor-
porate fighter, pauticularly one exhausted
by class actions. Granted, this may be a
decided disadvantage to the disabled,
elderly, and handicapped, but what does
the civil justice system have to boast
about in this respect? At least such a
system of proxies does notdisadvantage
minorities and the poor, a decided im-
provement.

Physical Violence Lends
Predictability to Commercial
Transactions.

Another salutary feature of physical
violence s its predictability as compared
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with civil litigation. A person can readily
determine at the outset of the business
venture if the other party is going to be
in his weight class or not. Itis far more
difficult to know whether the individual
is litigious and has a legion of attorneys.
Finally, contract law can readily stipu-
late the weight classes of the parties
involved and stipulate whatever stand-
ins are agreeable. The selection of a
particularly powerful arbitrator capable
of physically brutalizing and intimidat-
ing the breaching party would also be
efficacious. Absent such agreements,
of course, the parties to the contract must,
themselves, resolve the matter through
physical violence.

The Tradition of Physical

Violence is Worth Preserving.

On its face, the argument that the
present civil-justice system is worth
maintaining because it is venerable is
ill-conceived. But, more to the point,
the maintenance of social order by physi-
cal violence is far more ancient, dating
back to our primate ancestors and be-
yond. There is simply no basis for con-
cluding that social order would not be
equally well maintained if might made
right. In fact, domination of society by
the physically mighty would be a stabi-
lizing influence. Individuals fighting
within a given weight class are more
readily able to improve their ability
through training than they are able to
equalize the economic disparities which
currently advantage the wealthy in the
courthouse. The state could continue to
have brutal police officers beating mo-
torists, legal executions, and an elite
force of physically imposing individu-
als seeing to the strict enforcement of
the laws. Interrogations of suspects
would be much simpler, and the addi-
tional confessions extracted in anticipa-
tion of beatings would significantly re-
duce the costs of complex forensic evi-
dence.

Physical Violence is Consistent
with Common Law Tradition.
Anyone tamiliar with the Common
Law tradition is well aware that the pen-
alty for the contumacious refusal to an-
swer the charge at arraignment was the
peine forte et dure—to be prest to death
with heavy weights laid upon the body.




This was the penalty to which Giles
Corey. aged 80, was subjected when he
refused to dignify the charges against
him during the Salem witch trials. At
the same time as the Normans intro-
duced jury trials, trial by ordeal was in
use. Why arbitrarily venerate one tradi-
tion rather than the other? The advo-
cates of the Common Law and the mod-
ern system of civil justice literally for-
get themselves when they discard one of
the traditional forms of justice—physi-
cal violence. It is so quick, so easy, and
so satisfying that only a Victorian preju-
dice against anything physical can ex-
plain its absence from modern adjudica-
tion. A poster of a young man failing to
register for the draft being attacked by a
drill sergeant with the words: “It’s quick.
IU's easy. It's the law.™ would undoubt-
edly communicate well the intended
message without the modern-day obscu-
rantist tendencies.

Physical Violence

is More Economical.
When one observes a courthouse and
its physical plant, the maintenance crew,

judge, jury, court clerk, bailift, court
reporter, teams of lawyers, and witnesses
involved in a dispute, it is impossible to
resist tallying up the costs.  In most
cases, the amount society expends in
dispute resolution is greater than the
amount at issue. In fact. in many cases.
simply the fees of the attorneys com-
bined exceed the amount at issue. 1t is
unnecessary to contemplate the sad waste
of prime downtown commercial space.
let alone the opportunity cost to society
of having so many of its educated citi-
zens dedicated to a fruitless enterprise.
Is this rational? Even allowing for post-
resolution hospital bills following a
poorty refereed fight, can it genuinely
be argued that the social costs of physi-
cal violence are greater than the disrup-
tion ol social life engendered by “civil
justice?” The doctor witnesscalled from
his patients, the businesses which grind
to a halt, the prolonged disruption in the
lives ol the parties, depriving children
of the mental health of both parents, the
financial consequences of “victory™ or
“defeat”—all increase the social costs
far beyond the physical injuries which

might be sustained in a fair fight.

It is unnecessary to even consider the
social waste associated with parties to a
failed marriage engaging in petty
squabbles over property. Physical vio-
lence a la Marquess of Queensberry is
far more gratifying and direct. It gives
the parties what they want but were pre-
viously constrained from obtaining. |
say. take it out back.

Physical Violence
is More Honest.

The civil-justice system at present
thrives on illusions perpetuated by cer-
tain benefited classes.  Any layperson
who survives litigation will readily ad-
mit to an education. Invariably the les-
sons learned when expressed do not
sound like the promise recited at the end
of the Pledge of Allegiance: . . .with
liberty and justice for all,” but like the
injunction Dante read on the Gates of
Hell: “Abandon All Hope, Ye Who En-
ter Here.”™ The popularity of litigation
can be attributed only to an elaborate
“bait and switch™ operation in which the
participant expects Solomonic justice
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and is given a split baby. The court-
house is littered with split babies—the
common parlance for compromise deci-
sions in which no one wins. Long for-
gotten is the parable from which the
term arose: King Solomon never split a
baby: he simply threatened to. knowing
that in adispute over maternity. the true
mother would yield her claim to the false
claimantrather than see her child killed.
King Solomon threatened physical vio-
lence to an innocent child-—and achieved
justice. Someone won. In the modern
courtroom. it is far more common that
both sides lose than that either side wins.
If this truth were widely known, the
courthouse would be emptier than the
Kingdome on a sunny day.

Physical Violence Better
Fulfills the Needs and
Expectations of the Parties.

Anyone involved in a domestic-rela-
tions practice recognizes that such liti-
gation engenders more heat than light.
Lawyers. accustomed to imposing their
views upon their clients. believe that the
clients wish to effect an equitable divi-
sion of property and establish appropri-
ate maintenance, support and parenting
arrangements. They conclude, paren-
talistically. that their purpose is to shep-

herd the client through the thickets of

the law in order to achieve these goals.
In truth. they miss the point. The parties
simply wish to hurt each other. [ see no
merit in preventing it.

The myriad slights and injuries within
a failed marriage. the secret offenses
and humiliations. wasted compromises.
broken promises, endless accommoda-
tions. physical and emotional assaults,
simply cannot be addressed by a divi-
sion of property rendering all pastineq-
uities irrelevant. More often than not.
these untesolved. unvented animosities.
like glowing embers. remain in their su-
perheated state prepared at any moment
to burst into flame. As a consequence,
disputes continue 1o flare between the
parties, often requiring the further waste
of public resources to address them. The
continued discomfiture created by these
unresolved feelings of hostility mani-
fest themselves in the dealings of the
parties, inuring to the detriment of the
common parenting which often must pro-
ceed. The present system provides only
an imperfect opportunity for the venting
of these feclings or legitimate desires
for revenge: defamation protected by
qualified immunity in a war of affida-
vits. While. to the credit of the existing
system, it is true thatsuch libelous affi-
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davits inflict enormous psychic injury
by attempting to filch from the other
party his or her “*good name™ which. as
lago, points out: “Ts the immediate jewel
of their souls,™ it is only an indirect
gratification of the desire to inflict pain.
What battered spouse would not much
rather see the abuser sub jected to a sound
beating at the hands of a champion within
the same weight class? Even school
children know that “sticks and stones
may break my bones/but words will
never harm me.” The deterrent effect
that being thoroughly thrashed would
have on the batterer ought not to be
underestimated. Instead. we have
erected a system of protective orders to
which the police give only half-hearted
enforcement and a system which gives
advantage, more often than not, to the
cconomically dominant spouse, further
disempowering the victim.

As attorneys, we are sworn not to pro-
ceed with titigation for purposes of “mal-
ice™ or “lucre.” Itis my judgment that.
in truth, elimination of these two moti-
vators would substantially eliminate civil
litigation. It is impossible in the above
discussion to exhaustively review the
advantages of physical violence overthe
current system of litigation. It is my
hope. however. that my colleagues in
the Bar will consider in an open-minded
fashion the virtues of violence at least as
an alternate method of dispute resolu-
tion on a trial basis. If civil litigation is
unprepared to deal with disputes arising
from malice and lucre, it should move
aside to permit room for a time-tested
technique: physical violence.

Endnotes

" John Sholto Douglas. 8th Marquess
of Queensberry (1844-1900), originator
of the code of rules governing modern
boxing. With the aid of one John G.
Chambers. the Queensberry rules were
drafted (1865), gradually adopted in both
Britain and the United States and. by
1889. standardized. The Federal Rules
of Civil Procedure are newcomers by
comparison.

2 One of the longest cinematic fight
scenes, featuring John Wayne in “The
Quiet Man,” took less than 25 minutes
in total and resolved innumerable subtle
cultural and social disputes.

*Othello, Act 111, Scene iii, II. 156-60.

Bellevue attorney Randolph 1. Gor-
don is a frequent contributor to the Bar
News.



THE PROFESSIONAL’S PROFESSIONAL:
Kitsapr CoUNTY CELEBRATES

MERRILL WALLACE’S
00-YEAR CAREER

he February 10, 1993 issue of

Port Orchard’s The Indepen-
T dent carried a photo of

Bremerton lawyer Merrill
Wallace looking at his bookshelves.
Among the rows of Washington Reports
was volume 172. Washing Reports. tirst
series. published in March 1933. When
that volume came out. Merrill Wallace
had been practicing law ftor about a
month.

Today, the Washington Reports has
grown by about a hundred thousand
pages. The First Series stopped in 1939
at volume 200: the Second Series is up
to volume 120. and the Court of Appealss
Reports now runs to 67 volumes.

And in Bremerton, Merrtill Wallacce is
still practicing law in the office he moved
to in January 1934. The 83-year-old was
honored by his colleagues of the Kitsap
County bench and bar in February cere-
monies. Kitsap County Bar president
Thurman Lowans presented Wallace
with a plaque marking his six decades
as a lawyer. Skagit County Superior
Court presiding judge William J. Kamps
presented Wallace with a tramed order
of recognition signed by all seven of the
county’s superior court judges.

Kitsap County auditor Karen Flynn
told the funcheon audience the oldest
document recorded in her office is one
from Wallace. dated 1934. Michael
Mjelde. manager of the Land Title Com-
pany office. noted that Wallace has been
doing business with the company since
1939.

Lawyers and judges lined up to praise
Wallace. Judge Leonard Kruse, a tormer
law partner, told his audience, “Experi-
ence counts for everything. and Merrill
isoneof the best.™ Attorney John Bishop,
looking over his own 41 years in prac-
tice, concluded. “Merrnill’s word has
never been questioned. It's a real privi-
lege for me to be his friend and fellow
attorney. William Garland observed he
had known Wallace longer than anyone
present. from which he’d seen that

N

Merrill Wallace (1). speaking at the Kitsap County Bar February 5

luncheon. with Kitsap County Bar president Thurman Lowans (r).

“Merrill has always shown what a good
lawyer is: conscientious, capable. effec-
tive, and his word is always good. He is
a fine lawyer.”

In an interview with JoAnne Merez
tor The Sun in Bremerton, Wallace remi-

nisced about how. but lor a burst of

greed. he might have ended up a big-
time Seattle lawyer. While still a law
student at the University ot Washing-
ton. he worked as a “gofer”™ for Todd.
Holman & Sprague and earned $35 a
month. But he gave up the place tor a
$4.48-an-hour job as a Puget Sound Na-
val Shipyard laborer.

The money was good while it lasted,
but afteronly ten days, Wallace was laid
off. “I was too young to understand a
position with a tirm like that was gold.

Today it's the largest firm in Seattle.

Greed. That's what got me.”™ Af'ter gradu-
ating from law school. he set up shop
with another lawyer in Bremerton. then
went out on his own in the depths of the
Depression. But he managed to make a
living. and as soon as he grossed $146
in March 1934, he called his girlfriend.
L.eona, and told her they ought to get
married. "She said yes. and we've been
married ever since,” Wallace told The
Sun. *We paid $25 a month on our mort-
gage, $15 for the furniture, $20 for the
olfice rent and $5 for the secretary. We
had $5 a week for our groceries and
never ate better. By 1935, I was making
so much | spent $1.000 for a Dodge
sedan.”

Wallace hastenedto add. however, that
lawyering is about more than money.
“For some, the mark of a good lawyer is

not how he served his client. but how
many millions of dollars he got in a
settlement. I don’t think that's right.”
He noted that he has had some clients
since the late '30s and "40s. and they
have become “like members of the tam-
ily.”

Wallace's recollections of “the good
old days™ will surprise many a harried
new lawyer who thinks things have never
been so hard. "It was dog-eat-dog in
those days.” he said of the 1930s. Com-
petition was so savage that a couple of
them carried guns and menaced each
other from time to time. L.awyers bugged
other lawyers’ offices. When all else
failed, lawyers tried to get cach other
disbarred. I kept out of it,” Wallace
recalled.

Besides practicing law, Wallace served
nine years on the Bremerton School
Board and spent time on the Olympic
College board of trustees. He was the
first president of the Kitsap County Bar
Association and even ran for office a
couple ol times. He was philosophical
about losing: “You had to have connec-
tions to get appointed to anything in
thosedays. I couldn't get appointed. and
[ couldn’t get elected. I decided I had to
work,” he joked. *“I was no Clarence
Darrow, but I've loved every minute of
i

And. Merrill Wallace added. he has
no intention of retiring.

The Bar News thanks Bremerton's
Sun and Independent for permission
10 use their matervial in this article.
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THE DELICATE BALANCE

“Work!'!” Maynard G. Krebs, “The
Dobie Gillis Show, ” circa 1960,

I recall being envious of Bob Denver's
oft-repeated derogation of “work™ as a
positive life value whenever an endeavor
was suggested which might interfere
with his dedication to the pursuit of the
insignificant or irrelevant. Next, I would
inevitably feel guilty for wasting my
valuable time as an up-and-coming law-
yer watching such a frivolous program!

In my maturity, as a person first and a
lawyer somewhere down the list, 1 con-
clude that being driven perfectionists
virtually defined by our work. is the
norm for lawyers.

Most of us pursue “The Law” for one
of two reasons: either a desire to help
others by fixing them or their stuff or
fer recognition, acknowledgment or ap-
proval. however it’s measured—money,
adulation, peer approval or what our guts
tell us is *“success.” Perhaps i’s a de-
fault career, foisted on us by relatives or
busybodies we had no power to refuse.

It now seems to me that the trouble in
each genesis of our finding ourselves in
the practice of law is the message—
fromevery direction and from our inter-
nal expectations—that our performance
must be unitormly excellent, effective,
and that no stone be left unturned. In
short, the perfect result is always ex-
pected in a system that, by definition,
has one result that is not perfect. Be it
for our personal gain or for that of the
clients we represent, we do not have
permission to be ordinary. For this rea-
son, | belicve, the public holds lawyers
in contempt: we don’tdeliver them from
evil cvery time. and we are constant
reminders of the fallibility of human-
kind in a system of living that measures
success only by a number of “wins.”

Howcanany “good” lawyer find time
to relax, unwind, slowdown, or refocus,
etc. without violating either internal or
external expectations?

I am convinced from personal experi-
ence and observation, that it is forced
from outside our control, by dramatic
and life-threatening events, or by our
deciding to practice life rather than just
practice law.
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Those familiar with the writings of
Robert Bly and others in the “men’s”
movement understand the concept that
our “wounds”—hurts, losses, personal
tragedies—are, actually, our greatest
gifts: We are given opportunities to
change, to test ourselves. and to be able
to understand others’ pain. I think [ be-
came a better divorce lawyer after | ex-
perienced my divorce. In the same vein.
my heart attack in 1982, when I was but
45, gave me permission to take some of
the stress out of my practice; I got rid of
many of the cases and clients causing
me the most grief. I now believe it’s
0.K. to disengage from clients.

My wife and | decided that our sav-
ings for a retirement property would be
better spent on current playtime, so we
bought our first sail boat. The therapy of
tinkering with anything on a boat (or
with whatever your bliss) is worth far
more than simply the time spent!

In 1988, in Canada on our third boat, |
had a much more serious heart attack
(M.1.) followed by a quadruple by-pass.
The understanding at a visceral level
that surviving it left me a further gift,
caused me to accept fully and with pro-
found gratitude, my new opportunity to
improve the quality of my life. Now I'm
even more selective in the cases | take.
Our Kids (nine in our blended family)
are all adults and no longer require our
financial support, so both of us work
only half-time, she as a nurse—to keep
us in medical insurance!

So. how does one find the second way
to amending perfectionist behavior,
avoiding heart attacks and other cata-
clysmic avenues intorecovery? [t comes
from practicing behaviors that nurture
us in daily living. | used to read self-
help books voraciously, saying to my-
self “*My God, I think I've got it!” and
not changing one thing in the way I
behaved. Head knowledge is of little
usc unless it’s put to work, so I started
relaxing in my office. learning several
easy techniques. I took an inexpensive
course in assertiveness so | could estab-
lish boundaries and learn methods of
saying “no” without meaning “maybe.”
Itried to take longer times off each year:

.
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they became more comfortable as [ rec-
ognized that the world can get along just
fine without my being in a particular
place. (And that was pre-fax and other
instant-communication innovations.) By
giving myself small assignments in pre-
serving my mental. physical and emo-
tional resources. and by developing a
habit of practicing nurturing behaviors,
even though they sometimes felt scary
and wasteful of valuable time. I have
gradually achieved an equilibrium be-
tween work and play.

And do I always find the perfect ful-
crum in the delicate balance between
duty and self-preservation? No. [ no
longer have to. nor do I expect myself
to, do everything perfectly.

EE S

Nota Bene

LAP is a confidential service provid-
ing assessment and referral for a broad
range of problems confronting lawyers.
These include stress, burnout, depres-
sion, career dissatisfaction, alcohol and
drug abuse. Contact the Lawyers’ As-
sistance Program at (206) 727-8268.

Every Tuesday at noon in the WSBA
Presidents’ Room, (4th floor, Westin
Building), LAP sponsors a frec job hunt-
ers’ support group for WSBA members
who are actively involved in the search
for a new position. This is a drop-in
group focusing on the exchange of ideas,
Jjob leads, and job-finding ideas.

This month there will be two programs
with speakers:

May Il - Networking for Successtul
Transitions, Jim Latting.

May 25 - Business Appraisal & Strate-
gies, Steve Jenks.

Call Joyce Elven at (206) 727-8268
for information.



CRIMINAL SENTENCING REFORM:
A SEcOND OPINION

by John LLadenburg
Pierce County

pon reading Fred Diamond-

Prosecuting Attorney
stone’s article on drug sen-
tencing laws in the January

Bar News, one would be im-

mediately convinced that the laws need
drastic overhaul and that prosecutors and
police are preventing it for no reason.
One might also draw the conclusion that
Washington state’s drug crime has con-
tinued unabated since the mid- 1980s de-
spite tougher sentences and that as a
result, Washington state has a very high
incarccration rate that is crippling state
finances. Finally, one might conclude
that drug selling is really nonviolent,
victimless crime. The only problem with
these conclusions is that there are virtu-
ally no facts to back them up.

First, let us examine the issue of
whether the drug law revisions of 1989
have had any impact on drug crime. The
1989 Drug Omnibus Act increased the
penalties for selling cocaine, heroin and
methamphetamine. The penalty for a
first-time conviction for being a drug
dealer went from 12-14 months in prison
to 21-27 months in prison. No other
drug laws were changed. The penalties
for possession of drugs. selling and
growing marijuana. all remained the
same. except for possession of PCP
which moved up from 0-30 days to 0-
60 days. The actalso included funding

for drug treatment both in and out of

prisons, for drug education in the
schools. and for the construction of pris-
ons.

The 1989 Drug Omnibus Act was
brought about by a public oulcry over
the huge increase in drug crime in our
state. Suddenly, in the mid-1980s. our
state was invaded by armed drug-deal-
ing gangs. The state numbers show a
startling pattern. In 1984 the state supe-
rior courts handled a total of 2.128 con-
trolled substances cases. In 1985 that
number jumped 23.5 percent to 2,630,

then in 1986 it jumped another 18.6 per-
cent to 3.121. then it jumped a whop-
ping 52.8 percentin 1987 to 4.772 cases.
The trend continued in 1988 with an
incredible increase of 56.6 percent to a
total of 7.474 cases statewide! Is it any
wonder why the citizens demanded ac-
tion? It was clear our system was not
responding to the problem. Drug crime
had gone from a total of about 14 per-
cent of all felonies to almost 31 percent
of all felonies! "’

The Drug Omnibus Act was a mea-
sured approach to the problem. It in-
creased the penalties for drug dealers,
but left the drug possession penalties
alone. People convicted for drug pos-
session often are drug addicts and the
Act provided for additional treatment
funding to try to reduce the addicted
population. The Act also provided for
drug education in the schools and for
funding for community mobilization to
combat drug crime in neighborhoods.
After the Act was passed it began to
have animmediate effect on drug crime.
In 1989, when it became effective mid-
year. drug crime increased 21.9 percent
to 9,114, an increase that was less than
half of 1988. In 1990. the drug crime
filings in Washington State actually fel/
by 16.5 percent to 7.613 and in 1991
they fell an additional 2.2 percent to
74432 Most people seeing these num-
bers realize that this state did not just
get lucky. The policy of the Drug Om-
nibus Act of 1989 of mandating prison
time for drug dealers, while providing
for increased treatment for users, is
working. The facts speak forthemselves.

Now, let's examine the myth that
Washington state has a prison popula-
tion problem and itis caused by the fact
that we are locking too many people up
who should be out on the streets. The
state of Washington accurately predicted
its population tor prisons when fanding
the Drug Omnibus Act of 1989. In a

news release in 1989. Governor Booth
Gardner issued the projections for the
prison increase along with a construc-
tion plan:* That news release prison
number is within a small percentage of
today's figure. Further, the prison con-
struction plan has been carried out, and
today we have a 1.000-bed facility at
Airway Heights that the Department of
Corrections does not plan to open in
order to save the operating costs. Cur-
rent numbers from the Department of
Corrections show no prison overcrowd-
ing until 1996, and then only if no new
beds are brought on linc.

Is the prison increase in population
and in drug dealers due to some kind of
"harsh” enforcement and overly long
sentences”? Hardly: look at the numbers
above. Yearly drug felonies increased in
Washington state from about 2.000 to
more than 9.000 in just five years. All
this . before any penalties were increased.

Finally., when penalties were in-
creased. it was just for drug dealers of
cocaine. methamphetamine and heroin,
not for users (possession cases). The in-
escapable fact is that we would have
seen a huge increase in prison admis-
sions of drug felons simply because we
were seeing a huge increase in this crimi-
nal activity. The enhanced penalty for
drug dealers added to the increase, but it
certainly did not create it.

Are sentences too long? Let's take a
typical drug dealer selling crack on the
streets. who is caught and convicted for
the first time. The previous law (1988)
would have provided for a sentence range
of 12-14 months, less good time. Now,
the range is 21-27 months. {f the indi-
vidual pled guilty to one count of selling
drugs, he would have been sentenced
after spending one to two months in jail.
It the judge gave the dealer a sentence
of 24 months (mid-range), he would get
credit for the time served of two months
in jail and be sent to prison for the re-
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maining 22 months. The prison would
credit him with good time up front and
list him as having a 16-month sentence
total, with 14 left to serve. State prison-
ers are eligible for work release when
down to their last six months, so after
being in prison 10 months, our drug
dealer would be out on work release.
Under previous law, many drug dealers
were eligible for work release within
one month of hitting the prison!

Now, what about the perception that
Washington state has a high rate of in-
carceration that is ruining our state fi-
nances and needs to be reduced to save
money? In the February issue of Goy-
erning magazine, Washington is com-
pared to all states and to the nation in
several important categories. First. how
do we compare in incarceration rate, that
is, how many persons are in prison and
jail per 100,000 population? These fig-
ures are gathered by the FBI and the
Bureau of Justice Statistics. Out of the
13 Western states, Washington ranks
[0th, with only Montana, Hawaii and
Utah having lower rates of incarcera-
tions. *

What about the state corrections
spending rate then, thatis, the per capita
state spending on corrections? Surely.
this must be too high if we need to re-
duce prison population to save money.
According to the Bureau, Washington
state ranks ninth out of the 13 Western
states in per capita corrections spend-

ing.
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How about the crime rate, then? Surely
we musthave a low crime rate to be able
to not have to spend money and lock up
criminals. The numbers tell a different
story: we rank fourth of the 13 Western
states in crime rate (serious crime per
100,000). Not only that, but we rank
eighth in crime rate in the nation! Should
we be looking to our prisons to balance
the state budget when we have one of
the highest crime rates in the nation and
are not even in the top half for correc-
tions spending or incarceration rates? ’

Is drug-dealing a victimless crime?
Should we lock up drug dealers? Cer-
tainly, no one in law enforcement who
is familiar with the increases in the vio-
lent crimes of murder, assault and child
abuse that have been associated with
increased drug trafficking could support
the notion that dealing drugs is harm-
less. Many thought that this moldy "60s"
thinking was gone for good. The selling
ofillegal drugs leads directly to increases
in many violent crimes as witnessed by
our increase in these areas after increases
in drug crime. Finally, no one who has
ever held a "crack” baby in his or her
arms or tried to help an addicted 14-
year-old prostitute will support the idea
of drugs as a victimless crime.

There are several bills currently in the
Washington State Legislature related to
sentencing. Notall of thesebills are sen-
tencing alternatives as opposed to sen-
tencing reductions. The Washington As-
sociation of Prosecuting Attorneys sup-
ports sentencing alternatives for non-
violent oftenders. This suppoit is condi-
tioned on those alternatives actually be-
ing funded and put into place rather than
the mere promise of future action.
W.A.P.A.'s proposal is being considered
along with the proposal of the Sentenc-
ing Guidelines Commission. There is
hope that the slight differences in these
proposals canbeironed outand one pro-
posal supported by both.

On the other hand, we have the pro-
posal of the Department of Corrections.
That proposal is not sentencing alterna-
tives, but is merely sentencing reduc-
tions. The Department of Corrections
proposal is geared to saving money by
simply reducing the sentences of cur-
rently imprisoned felons and slowing
prison admissions in the same manner.
This proposal would not offer any alter-
natives such as drug treatment, job train-
ing,education, workrelease or day fines,
but would just shove felons out the door
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earlier. The proposal reduces the sen-
tences for 21 felonies, such as residen-
tial burglary, dealing marijuana. theft,
forgery, auto theft, and possession of
drugs. Some of the sentences for these
crimes would then have a maximum term
of 10 days in jail when combined with
sentencing-alternative proposals. For
example, if the sentence reduction and
sentences alternatives pass. a conviction
for second-degree burglary, which cur-
rently has a minimum of 30 days and
maximum of 90 days, would have a
maximum of 10 days' The new maxi-
mum sentence would be one-third of the
current minimum, a startling reduction.
Such short-sighted reductions to save
money actually end up costing more
when the real cost of increased crime is
calculated.®

The Department of Corrections pro-
posal represents an extremely danger-
ous precedent for Washington. It also
insures a resultant increase in crime,
since we can fully expect 40 percent of
these felons to return to crime and be
recommitted to prison within three years.
The cost to local government of hiring
the police, prosecutors and judges to re-
capture and incarcerate these felons will
be many millions more that the Depart-
ment of Corrections saves. The state may
save millions in the first year, but the
local city and county governments will
pay several times those savings in in-
creased costs. It is simply a transfer of
costs, at an increased level, from the
state to the locals. The worst news is
that this phony cost-saving will come at
the expense of public safety. ’

Endnotes

" Report of the Cowrts of Washing-
ton, 1987, 1988. 1989, 1990, 1991, Of-
fice of the Administrator for the Courts,
Olympia, WA.

* Reportofthe Courts of Washington,
1989, 1990, 1991, supra.

3 Press release, Office of the Gover-
nor, date April 1989.

* Governing. February 1993, at p. 42.

> Governing. February 1993, supra.

¢ See: David P. Cavanaugh and Mark
A.R. Kleiman, "A Cost Benefit Analy-
sis of Prison Cell Construction and Al-
ternative Sanctions,” May 1990. U.S.
Department of Justice.

7 See: "The Case for More Incarcera-
tion," U.S. Department of Justice, Of-
fice of Policy and Communications,
1992, NCJ-139583.



A COORDINATED RESPONSE TO
THE DECREASE OF IOLTA FuNnDps

hv Yvette Hall Warbonnet
he number of poor people in
T Washington state who cannot
afford access to our justice sys-
tem has increased dramatically
in the past decade from approximately
550.000 to 702,000 poor people. Spe-
cial populations. such as poor people in
state mental health, juvenile, long-term
care and corrections institutions and
farmworkers have increased as well, add-
ing more than a quarter of a million
more statewide, to reach almost 986.000.
The nature and extent of poverty in the
low-income community has become
more extreme. more rural and isolated
and more intractable as well, making
legal advocacy more difficult and re-
source-intensive.

Since the mid-1980s. the Legal Foun-
dation of Washington, which adminis-
ters IOLTA (Interest on Lawyers™ Trust
Accounts) funds, has been a mainstay of
support for the access to justice commu-
nity. awarding funds to pro bono pro-
grams, the three Legal Services Programs
of Washington (Evergreen Legal Ser-
vices, Puget Sound Legal Assistance
Foundation and Spokane Legal Services
Center), and many other providers of
legal services lor poor people.

The Legal Foundation of Washington
has wisely insisted on coordination of
service delivery and effort between mem-
bers of the access to justice community
in order to maximize limited resources.

In 1992, the funding picture for civil
legal services for the poor was changed
by two important developments. The
first was the passage of legislation in-
creasing the civil filing fee for superior
court and allowing legal-service pro-
grams of Washington to receive. sub ject
to significant restrictions, a portion of
the funds generated by thatincrease. The
second was the precipitous decline in
IOLTA funds for grants from the Legal
Foundation of Washington due to fall-
ing interest rates paid by banks on
IOLTA accounts. Legal Foundation
grants of [OLTA dollars have become a
lifeline for many local bar-sponsored pro
bono programs. Grants range from

$10.000 to almost $40.000 per year for
individual pro bono programs. Signifi-
cant reductions in IOLTA funds would
jeopardize the financial stability, and in
some cases the very survival, of many
programs.

According to Jim Bamberger. Direc-
tor of Spokane Legal Services Center,
“By 1992, pro bono programs had be-
come integrated into the service deliv-
ery mechanism providing civil legal ser-
vices for low-income citizens in this
state. The directors of the three legal-
service programs met and determined
that there must be a way to financially
support pro bono programs.  Without
that support, it was recognized that many
programs would be harmed. and that
gaps in the civil legal-service delivery
system would occur.”

The legal-service directors shared their
idea with the Legal Foundation of Wash-
ington as to how the three legal-service
programs could help maintain a strong
pro bono component in the state’s ac-
cess to justice community. The legal ser-
vices-program offered to match each
IOLTA grant given to local-bar pro bono
programs. This approach greatly reduced
the harmful effect of reduced 1993
IOLT A funds on pro bono programs.

Local-bar-affiliated pro bono pro-
grams sent copies of their [OLTA grant
proposals to Jim Bamberger, who pro-
vided “start-up™ administration for this
coordinated effort. Pro bono programs
receiving 1993 support from the Legal
Foundation were automatically eligible
for the matching grants. Because this is
an entirely new approach, the legal-ser-
vice programs of Washington do not
have the existing administrative capac-
ity to establish this matching-grant ap-
proach as an ongoing program. The pro-
grams have therefore hired a consultant
to perform the necessary administrative
and project set-up tasks. Margaret
O’Donnell, the consultant hired by the
programs, was formerly with the ABA
Center for Pro Bono and is a nationally
recognized expert and supporter of pro
bono programs.

Bamberger indicated that her role will
be to negotiate contracts with the pro
bono programs and provide technical
assistance to individual pro bono pro-
grams. She will travel throughout the
state to meet with individual pro bono
coordinators to work out the details of
this project. These site visits will also
be an opportunity for individual pro bono
coordinators to obtain technical assis-
tance. The legal-service programs are
disbursing funds on a quarterly basis, as
does the Legal Foundation of Washing-
ton. The total cost of the Pro Bono
Supplemental Grant Program to three
legal-service programs is approximately
$250.000 for 1993.

Phyllis Selinker, the director of
Snohomish County Legal Services. the
bar-sponsored pro bono program for
Snohomish County, indicated that staff
reductions to her program would have
been unavoidable without the matching
grant provided by the legal-service pro-
grams. "My budget is already bare bones.
We had already cut out of our budget
library, training and travel monies when
we received a [0 percent reduction of
our funds from the Legal Foundation for
1992 A cutin staff time would have
meant one of the two staff members
would have been reduced to half-time.
If the director’s time had been reduced
to one-half, itwould have meant the end
of the pro se dissolution clinic which
has run successfully since 1988. A cut
in the administrative assistant’s time
would have required either closing
neighborhood clinics held in three loca-
tions each week, or cutting out pro bono
case referral and follow-up services cur-
rently provided by the administrative
assistant.

“Early in 1992 the Legal Foundation
warned all its grantees to expect deeper
cuts in 1993 than had been received in
1992 said Selinker. “Many of the
smaller pro bono programs were saved
by the matching grants that the legal-
service programs provided for 1993."
Thedecision to hire Margaret O'Donnell
was welcomed by the pro bono commu-
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Judy lewis, administrative assistant,
and Kathy Allman, legal assistant for
Snohomish County Legal Services, review-
ing cases ready for pro bono referral,

nity according to Selinker, because she
is a recognized expert in this field and
will be a real resource to the pro bono
community in the state.

This step has expanded the partner-
ship between our state’s legal-service
programs and pro bono programs in the
delivery of comprehensive legal services

AROUND THE STATE

Director Phyllis Selinker reviews court
pleadings with a client from Snohomish
County Legal Services' pro se dissolufion
clinic.

to low-income people.

Yvette Hall War Bonnet. Directing
Attorney of the Evergreen Legal Ser-
vices office serving Snohomish County
and a member of WSBA Legal Aid Com-
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NEWS FROM HOME

Debra A. Jenks was recently made a
partner in the firm of Boose Cascy Ciklin
LubitzMartens McBane & O’Connell in
West Palm Beach, Florida. She contin-
ues to concentrate in the area of sccuri-
ties litigation defense.

Allen T. Miller, Jr. has joined the
Olympia law firm of Connolly, Holm.
Tacon & Meserve. He's the new head of
the firm’s environmental. land use and
natural resources practice. Miller comes
from the Ecology Division in the Wash-
ington Attorney General’s of fice: he also
serves as an adjunct professor in the
University of Puget Sound School of
Law.

Preston Thorgrimson Shidler Gates &
Ellis announced in February that five
lawyers in the firm had become part-
ners: Scott L.. David, David E. Fennell,
Michele A. Gammer. James L.. Phillips
and Louis H. Trieger. Joining the firm
as associates in recent months have been
Jennifer L.. Belk, Christopher C. Can-
terbury, Kenneth R. Davis 2d, Dean
George-Falvy, Fred W. Green. Rich-
ard A. Montfort, Anne Diehl Rees.
John D. Sullivan. Lori A. Terry. Mary
L.. Williamson, and Chapin E. Wilson
3d.

Keller Rohrback in Seatile reported
some changes earlier this year. Michael
Woerner was named a member of the
firm, and John Coe joined the firm as
an associate.

Nancy Higgins, a Bocing attorney,
was a panelist in a two-day San Fran-
cisco program, “The Woman Advocate.”
presented by the ABA Section of Litiga-
tion and Prentice-Hall Law & Business
March 4-5, 1993.

Frank W. Draper was named man-
aging partner of the Seattle office of
Lane Powell Spears Lubersky in Febru-
ary. His practice centers on maritime
and aviation law, particularly negligence
litigation.

Joseph L. Hammer has joined Foster
Pepper & Shefelman’s Personal Plan-
ning Group. He practices in the firm’s
Bellevue office.

Michael M. Fleming and Denny F.
Wong have become of counsel to Ryan,
Swanson & Cleveland in Seattle.
Kandice G. Tezak. Katherine J.
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Michael E. Taylor (1), reservation attorney for the Confederated Tribes of
the Colville Reservation, received the 1993 Charles A. Goldmark Award for
Distinguished Service from the Legal Foundation last January. He was honored
for his tireless work to preserve Indian rights, advance Indian government and
forge institutions to support tribal self-government. Also introduced was the
Legal Foundation 1993 summer Goldmark intern, Scott J. Sufficool (1), a second-
year student at UW School of Law. He will work with a statewide project of the
three federally funded legal-service programs in Washington to evaluate legal
needs of Native Americans.

Crabbe, Wendy S. Groffe, Ilene A.
Lund, Sean R. Matt and Elizabeth K.

Alexander and David J. Dove are new
partners in the firm, and Julia M. Bolz

and Hana A. lL.enda have joined the
firm as associates.

Carol Jean Thompson has joined
Reese, Baltney, Schrag, Siegel & Hedine
in Walla Walla, the tirm reports.

Back in Seattle, Kevin P. Hanchett
hasbecome a partner of Lasher Holzaptel
Sperry & Ebberson. Ronald E. Braley
is the new managing partner for the firm.

Karen E. Glover. a business lawyer
at Preston Thorgrimson Shidler Gates &
Ellis, has been elected chair of the board
of directors of the King County United
Way.

Dean V. Butler has been elected a
Fellow of the American College of Trust
and Estate Counsel. Butler is a partner
with Foster Pepper & Shefelman in Se-
attle.

Sylvester Ruud Petrie & Cruzen has
announced the opening of a new office
in Edmonds. Gary East, a firm partner,
i5 the lawyer-in-charge. The firm has
also announced that Mark D. Deife has
become a partner. A member of the Idaho
and Washington bars, he joined the firm
in 1987.

Betts, Patterson & Mines named five
new associates in January. Deborah A.

Maurer are the lawyers newly arrived.
Charles C. Gordon has been elected

a fellow of the American College of

Trial lawyers. He is a partner with

Perkins Coie in Seattle, and has been
with the firm since 1971.

Thomas D. Adams. in the Seattle of -
fice of Bullivant. Houser. Bailey,
Pendergrass & Hoftman. has been named
a partner in the firm.

Two lawyers have been named part-
ners of Foster, Pepper & Shefelman in
Scattle. They are Thomas F. Ahearne
and Robert C. Seidel. Bruce A. Koppe.
former general counsel and secretary of
Seccurity Pacific Bank Washington. has
become of counsel to the firm.

Lane Powell Spears Lubersky has also
named new partners: Warren E. Babb.
Jr.. Grant S. Degginer: Stuart D.
Heath: Sheryl Anderson Moore. Jane
Rakay Nelson: Tim D. Wackerbarth
and Douglas E. Wheeler.

CHELAN COUNTY REPORT
GEEZER DIVISION
by CHARLES W. CONE

Barney's Restaurant in  East
Wenatchee, overlooking the Columbia
River and the BN switchyard, was the
location of the festive St. Patrick's Day
meeting of the OPWPLICCB 1960 met-

ing.

William H. Neukom, vice president for law and corporate affairs and secretary of
Microsoft Corporation, has been named a Life Fellow of the American Bar Foundation.
Feliow chair Richard L. Thies () made the presentation at a recent meeting of the

group in Boston.
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At the business meeting. which fol-
lowed an attitude adjustment hour, it
was moved, seconded and passed that
any member having three successive
unexcused absences would be assessed
a $100 fee which would be contributed
to aleing members.

Excuses are recognized for the fol-
lowing reasons: Maui, Kauai; death; sur-
gery: divorce or separation (recent); lack
of sobriety: memory loss as to date, time
or location of meeting: poverty; disin-
terest or other things to do.

Bernice Bacharach was voted "Olde
Phart of the Month" and received the
traveling trophy. T-shirts bearing the
organization's logo were distributed to
all members and mailed to those absent.
The next meeting will be held in June.
Time and place as yet undisclosed.

CLARK COUNTY REPORT
by JOHN F. NICHOLS

The Narme Game

I'm sure all “big” cities have the prob-
lem of similarly named attorneys caus-
ing confusion with the legal system. Ap-
parently this symptom of legal expan-
sion has now afflicted good old
Vancouver, USA. The cause of the syn-
drome has been traced to extensive in-
terbreeding among the Clark County hitl

folk and/or nepotism.

We all know about the “Johnson™
theory of political expediency. and as
such we have our own judge. Barbara
Johnson: together with Eric Johnson;
Richard Johnson and achieving the dif-
ficult double-double Linda Langsdorf
Johnson. sibling of Mike Langsdorf.

Our version of the Jackson S minus 2
features siblings: Earl “Moon Walker™
Jackson; Peter “Tito™ Jackson; and Jill
“Janet” Jackson-Kurtz. They are cur-
rently touring Battle Ground with stops
in La Center and Amboy.

The Vancouver Bennetts didn’t have
the same father but had different moth-
ers and, in fact, they don’t even like
each other: Judge Roger, Robert E. L.
and Art. We also have the battling Pot-
ters. who are not related: but are very
close in a metaphysical way in that they
are men who like to hug: Hugh, Bronson
and Rick.

Next, we have the category of those
who are related only by law: Mr.& Mrs.
Miles & Miles (Marcine and Bill) and
Jill Jackson Kurtz (supra) and Dave
Kurtz. And that new admittee, Terry
Greenen and Mr. Terry Greenen-Ron
Greenen. Not related or even spelled
the same, is Alison Greene, who pre-
fers to go by Sheckey Greene. Space
does not permit those couples who, while
married, cannot agree on theirlast names.
You know who you are, and [ suggest

S99
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Ask about our Plaza Gold Club for special membership benefits & discounts.
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mandatory mediation.

Fathers and sons: Bill and James
Dunn: Hugh and Roger Knapp: John
David and John E. Morse; and Doug
and Tom Foley; O.K.. the Foleys are
not related, but they look old enough to
be fathers.

Brothers and sisters: J.D. & Nancy
Nellor.

Brothers and others: Steve, Scott &
Cynthia Horenstein.

Brothers: The Thayers: you know
who you are.

Not brothers, not sisters, not anything:
Tom “Tater™ Phelan and Margaret.
Finally. defying any category: Dale
Read. Dale Read Jr. and Bill Reed.
Boss of the Year:

Surprise, surprise! Guess who got the
Boss of the Year for the second time in
three years? That's right . . . Wayne
Nelson. Wayne expressed well-re-
hearsed shock in accepting the award at
the 27th annual Bosses' Night gala.
Wayne, who is not related to Ozzie,
works for the same company. When
Wayne used to work for Blair Schaffer,
he never won Boss of the Year: in fact,
he wasn't even nominated. Now, since
going over to the P.U.D., he has won
twice. It's funny how much nicer a boss
you can be when you don’t have pay
your secretary’s salary. Besides, how
can you qualify for the award if your
name is not in the yellow pages? Next
yeartry for a real award—The Beagle.

PACIFIC COUNTY REPORT
by JAMES P. FOLEY

In an effort to wake up the local bar
and retahate against the State Bar Asso-
ciation for not buying dinner anymore,
Pacific County Bar Association presi-
dent Andy Munson has resigned. Andy
said. in his resignation speech, that he
actually resigned ten years ago but no
one noticed, so he didn’t say anything
else. Jim Foley was duly clected the
new president after a lively, yet suc-
cinct, campaign specch, in which he
promised to put more bar in the bar and
have a party within the next year or so.



Mike Smith was chosen as secretary-
treasurer, which immediately set off a
debate about who controls the bank ac-
count. There was much discussion on
whether the new president’s term would
be the same as his predecessor’s (fifteen
years). The bar agreed, finally, that the
new president will serve until somebody
else wants to.

Municipal court judge, prosecutor and
solo practitioner Betsy Penoyar pointed
out that a problem of defendants not
being able to reach an attorney on the
phone late at night or on weekends has
arisen and that the bar should do some-
thing about it. The bar unanimously
agreed to volunteer Jim Finlay for the
job of accepting late-night phone calls
from intoxicated defendants. Due to his
absence from the meeting, Finlay was
unable to accept the bar’s gracious of-
fer. It was also suggested that if Pat
McKibbin would take one of those new-
fangled telephones out on the golf course
with him the problem would be mini-
mized.

A survey of recent pro bono efforts by
the local bar showed that Doug Goelz
has been doing lots of pro bono work,
none of it intentional. Does that count?
He insists that it does.

Retired judge Herb Wieland was un-
able to attend: he’s off tracking the Leg-
islature in Olympia for the Judges’ As-
sociation. Or is he out steelhead fish-
ing?

Superior court judge Joel Penoyar
gave a report from the bench on what's
new and exciting. It was a short report.
But very exciting, your honor.

PIERCE COUNTY REPORT
by GEORGE S. KELLEY

In what some have described as a
“brew haha,” there are rumors of a cof
fee cup design dispute between the small
North Tacoma law firm of Sloan,
Bobrick and Oldfield and the downtown
giant, Gordon, Thomas, et al. It seems
that both firms undertook to design dis-
tinctive-looking coffee cups to give as
perks to clients and for use in their con-
ference rooms. Gordon, Thomas, also
used theirs to commemorate the firm’s

100th anniversary. Unfortunately, the
cups looked remarkably similar, having
the same color, shape and design. Phil
Sloan fired off an angry letter to Al
Malanca, claiming copyright infringe-
ment and unfair trade practice. Litiga-
tion in United States District Court was
threatened. Unfortunate words were
written.

Malanca immediately replied that a
search of records in Olympia revealed
notrademark registration of Sloan’s cup
design and that the Gordon, Thomas
logo, which stated that the firm had been
in existence since 1894, certainly pre-
dated Sloan’s North End law firm, and
even predated the existence of Tacoma’s
North End. Malanca added that he was
there when the North End was discov-
ered, so he should know. He used the
words “frivolous™ and *‘sanctions” in his
reply.

As of yet, no litigation has been filed,
but the coffee cup battle continues to
brew.

James Burdue has announced the for-
mation of a partnership with his wife,
Cindy, who was formerly with the At-
torney General’s office. The firm will
be known as Burdue & Burdue, P.S. It
is notknown which Burdue name is first
on the letterhead.

Carl Skoog claims to have retired.
He commenced his practice in 1928. His
retirement will start a debate as to who

is now the oldest practicing lawyer in
the county.

Mike McKasy, in his first president’s
column in the County Bar Association
newsletter, raised the ugly issue of sex
with clients. Apparently the problem is
being addressed at the state level in a
proposed Rule for Professional Conduct.
He mentioned that this is a hot topic for
family law practitioners. The probate bar
considers it to be a dead issue.

Carolyn Mayer has been appointed
to the position of courthouse facilitator.
This is a person who assists pro se liti-
gants with their paperwork, mostly in
the area of tamily law. Those of you
who are having difficulty with the new
and ever-changing divorce forms might
consider her as a resource.

KITSAP COUNTY REPORT
byKATHLEEN M.S. WRIGHT

Officers. Officers for 1993 were in-
stalled at a gala event in February held
at the Kitsap Golf and Country Club.
President Thurman Lowans was roy-
ally crowned with a fetching gold foil
head ornament and outgoing president
Russell Hauge completed the ceremony
by placing ared velvet cape on the presi-
dential shoulders and escorting Lowans

WORKERS' COMPENSATION

Industrial Injury and Occupational Disease

 We welcome and appreciate your referrals inthis specialized area.

 Walthew, Warner, Costello,
- Thompson & Eagan

"Represenflﬂg Injured Workers For Over 60 Years" i

© (206) 623-5311

Toll Free 1-800-824-6215
' THE WALTHEW BUILDING ; i
123 Third Avenue » Third South & South Washington de : !
~ Saattle, Washingion 98104 ' |
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down a red runner to a gold Barca
Lounger. A bouquet and scepter en-
hanced the presentation. Other officers
welcomed in a less regal manner were:
William Crawford, vice president,
Anna Laurie, secretary, Michael Kirk,
treasurer. Additionaltrustees are Russell
Hauge, Susan Daniel, Ron Anderson
and Patrice Cable.

Awards. In aneffortto instill civility
and good taste in the annual installation
dinner, a series of service awards were
presented for the first time. Frank
Shiers became the first recipient of the
KCBA’s Professionalism Award. He
was cited for his diligence, compassion
and the professional manner in which he
has represented clients over the years.
The humanitarian award was presented
to Bonnie Bayes McDaniel as founder
of the pro bono program in Kitsap
County and for her many and unceasing
hours of work represcnting the indigent,
handicapped and underprivileged. The
President’s Award went to Ron Ander-
son, and, as Russell Hauge explained,
there are no criteria at all for the award.
It goes to whomever the departing presi-
dent wishes to honor. Russ picked Ron
for his dedication to the Bar, especially
the annual Law Day festivities, and for
his thoughtful and philosophical ap-
proach to all legal and any other issues.
Retiring Silverdale attorney Gordon
Reynolds received a standing ovation

and a champagne toast from more ad-
mirers than he knew he had.

Pro Bono. Added to the ranks of the
Volunteer Attorney panel are: Cynthia
Rosa, Barbara West, Elaine Thomas,
Tim Kelly, Joan Case, Mike Stowell,
Jeffrey Goodwin, David Johnson and
Steve Dixon.

Moves. Diane Russell,former deputy
prosecuting attorney, joins the office of
Robert Beattie. JamesParsons opened
an office on Bainbridge Island. Kendall
Kelly is in Silverdale. Tom Rutter is
now with Shiers, Chrey, etal. Kathleen
Wright moved in April to a new “legal”
office building on Bainbridge Island de-
veloped by personal injury attorney
Chris Otorowski.

We all whine, but . . .. Some offices
are crankier than others. A recent help
wanted ad in the Bainbridge Review:
“LAW OFFICE, P/T. Plaintive Personal
Injury Firm . . . .” Perhaps P/T suggests
pretty testy?

SOUTH KING COUNTY
REPORT
by JANE C. RHODES

[t has been a busy winter out in South
King County. In Federal Way, the firm
of Bonneville, Viert, et al. is receding

¢ Chart Review
* Trial Testimony
¢ Expert Witness

MEDICAL EVALUATIONS

Internist/Hematologist/Medical Oncologist experienced
in medical legal matters available at an hourly rate for:

® Written Evaluations
* Independent Medical Evaluations
¢ Immediate Consultation Available

Robert Burdick, MLD.
Polyclinic, 1145 Broadway Ave.
Seattle, WA 98122
(206) 329-1760

Referrals
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back to Tacoma; Tim Jenkins, the
former city attorney, has opened up a
practice in Auburn, after spending six
months at home as a househusband and
is sharing office space with Elizabeth
Ber jarano: Gary Slater is a new dad
with daughter, Erin Kathleen Slater,
arriving on February 24; Mayor Bob
Stead visited Japan representing Fed-
eral Way and entered into a sister city
agreement with Hanchinohe, Japan;
Judy Eiler was prematurely aged by
more than five years when the Federal
Way City Herald reported her as being
the new S1-year-old judge (she queries
whether this is a good way to get an
early retirement if she ages six years
every two months); and Paula Pridgeon
will be the labor coach for her daughter,
Dana, who will make her a first-time
grandmother at any minute as of press
time.

Auburn also had some news—Alva
Long has a new boss, Kenlynn
Richards, who passed the bar last fall
and now, “Whatever Kenlynn wants,
Kenlynn gets,” to quote Alva; Tom
Campbell has becen nominated for a
board position on the Washington Asso-
ciation of Criminal Defense Lawyers for
the 8th Congressional District; and
Theresa Ahern is expecting her first
child on September I, which should
make the Curran, Kleweno & Johnson
attorney retreat to Campbell’s at Lake
Chelan just two weeks before the due
date pretty exciting.

Our annual trip to Olympia for dinner
with the “Supremes” was a great event,
asusual. We were joined by three guests
from the East King County Bar—Steve
Toole (president), Valerie Knecht Hoff
(president-elect). and Marijean
Moschetto (board member). We hope
their group can join us for the event next
year. We haddinner with Chief Justice
James Anderson, Justice Robert Ut-
ter, Justice Barbara Durham, Justice
Richard Guy,Justice Charles Johnson,
and Justice Barbara Madsen, as well
as Commissioner Geoffrey Crooks.
Justice Robert Brachtenbach and Jus-
tice Charles Smith were traveling, and
we all missed Justice James Dolliver
and wish him a full recovery so he can
join us again next year.

Plans are underway for the annual
South King County Golf Tournamentin
Enumclaw on Friday, July 30. We may



have a challenge from EKCBA in the
works; more on that later. QOur installa-
tion banquetfor new officers and board
members will be at the Kingdome on
Friday, May 7. which will be a switch
from our annual event at Longacres.

WASHINGTON DEFENSE
TRIAL LAWYERS REPORT
by LAURIE D. KOHLI

The Washington Defense Trial Law-
yers will hold a seminar on Defense Trial
Tactics on Friday, June 4. 1993 at the
Stouffer Madison Hotel. The seminar
will be chaired by WDTL past president
Jack Soltys. who has promised to line
up an impressive panel ol speakers to
talk on defense strategics that work in
trial. Registration forms for this semi-
nar will be sent, and WDTL members
and nonmembers are welcome.

The Boards of WDTL and the Wash-
ington State Trial Lawyers Association
are developing a "Joint Statement on
Professionalism.” which parallels in
many respects the SKCBA Guidelines
of Professional Courtesy. It is antici-
pated that the Joint Statement may be
approved by both boards by June 1993,
and will then be circulated among the
members of both organizations

WDTL members are reminded to sign
up for the June 1T WDTL dinner mect-
ing. which will be an evening on the
“Spiritof Washington™ dinner train. An
entire car has been reserved for the Fri-
day evening event.  WDTL members,
spouses. friends and others are all in-
vited. Those interested should contact
WDTL’s executive director. Nora
Tabler, at (206) 233-2930.

WASHINGTON STATE TRIAL
LAWYERS ASSOCIATION
REPORT

by LETHA J. OWENS
and LORI D. HANSEN

Annual Convention

WSTLAs annual convention will be
held this year at the Resort of Coeur
d*Alene, Lldaho and is scheduled for July

22 - 25. Theresort is located on beauti-
ful Coeur d”Alene Lake adjacent to the
splendid Silver Valley of North Idaho
and the pristine waters of the St. Joe
River. with available fishing, boating.
parasailing, sunbathing, sporting events,
historic neighborhoods in which to jog.
mountains to climb, shopping. a nearby
dog-racing track. a nearby horse-racing

track. a world-class championship golf

course, not to mention the seven major
public golf courses available in nearby
Spokane.

This year’s convention will include a
three-hour presentation by well-known
Wyoming attorney Gerry Spence.
Mount Vernon attorney Paul Luvera
will present his popular seminar on prac-
tice points, and Mari Clack and Linda
Urquhart will teach attendees about per-
sonality types and technigues on how to
get along with ditferent personalities.

Additional activities for family mem-
bers include a spouse seminar, hayrides,
frisbee goltf and a mini-Olympics. A
dance will be held for teens at the hotel.
As always. the convention will conclude
with the President’s Dinner and Ball.
The convention offers a perfect oppor-
tunity 1o earn CLE credits and break
away from the office for a few days.

The Coeur d*Alene Resort is holding
rooms for WSTLA until May 31. There
are also a imited number of rooms for
those wishing to check in early Wednes-
day. July 21. Early registrants may also

want to take advantage of the opportu-
nity to fly fish on the St. Joe River.
Spaces are limited, and those interested
are encouraged to sign up early. Reser-
vations may be made by calling the Re-
sort directly at (800) 826-2391. Addi-
tional information may be obtained
through the WSTLA office at (206) 464-
1011.

It you have any items you wish to
have appear in this column. or have any
comments, please contact Letha J.
Owens at 542-3138 or Lori D. Hansen
at 637-3067.

IN MEMORIAM

Washington lawyer Simon Wampold.
85. died March 1. 1993 in Montgomery,
Alabama. Born in Natchez. Mississippi
in 1907. Wampold was a Phi Beta Kappa
graduate of the University of Alabama.
and later of the Harvard Law School.

Wampold came to Seattle in 1930 and
worked as an assistantstate attorney gen-
eral, as well as serving as supervisor of
state industrial insurance. Wampold was
the tounder of the first industrial reha-
bilitation service in the United States.

A practicing attorney for more than
50 years. Wampold was also active in
Democratic Party politics. Survivors in-
clude four sons and seven grandchil-
dren.

THE LAW FIRM OF
BELL & INGRAM, P.S.
IS PLEASED TO ANNOUNCE THAT
JEFFREY C. WISHKO
HAS BECOME A SHAREHQLDER IN THE FIRM

1602 HEWITT AVENUE, SUITE 700
EVERETT, WASHINGTON 98201
EVERETT (206) 258.6261
SEATTLE (206) 762.3623
FAX (206} 339.8450
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@) NOTICES.

NOTICES ADVERTISING

Professional: WSBA members
only. $40/inch. Billed at publica-
tion.

Classified: Members—$25 for 25
words, each add'l 25¢. Non-
members—9$35 for2Swords, each
add'l 75¢. Box number service—
add'l $6.

Advance payment required.

Deadline: 25th of each month
for second issue following. No
cancellations after deadline.

Note: State and federal law
allow minimum, but prohibit
maximum, qualifying experience
for "positions available.”

Submit double-spaced, typed
copy on plain paper (no phone
orders) to Bar News Classifieds,
2001 Sixth Avenue, Seattle, WA
98121-2599.

PROFESSIONAL

State and Bankruptcy
Court Appeals

Margaret K. Dore

former clerk to
Washington Supreme Court
Justice Vernon Pearson, and to
Washington State Court of Appeals
Judge John Petrich, announces
her availability for referral,
consultation or association
for both Washington State and
Bankruptcy Court appeals.
Ms. Dore passed the C.P.A. exam
in 1982. She also holds
an M.B.A. in Finance
and a B.A. in Accounting.

Lanz & Danielson
(206) 382-1827

Criminal Law

Frederick D. Leatherman, Jr. is
accepting referrals in state and
federal felony cases. Fifteen years’
experience in litigating complex
felony cases in state and federal
courts.

Frederick D. Leatherman, Jr.
1301 Fifth Avenue
Suite 3500
Seattle, WA 98101
(206) 382-1100

The law firm of

OGDEN MURPHY WALLACE

is pleased to announce that

ROSS D. JACOBSON

CHARLES D. DEJONG

have become Partners.

January 1993

Seattle Office

2100 Westlake Center Tower

1601 Fifth Avenue

Seattle, WA 98101.1686

(206) 447.7000
Fax (206) 447,0215

Wenatchee Office

! South Chelan Street

P.O. Box 1606

Wenatchee, WA 98807

(509) 662.1954
Fax (509) 663.1553

Appeals
Barbara J. Selberg

(appellate and general
civil practice)

announces her availability
for referral, consultation
or association
on appellate arguments or briefs.

Pacific First Centre
1420 Fifth Avenue, Suite 2200
Seattle, WA 98101
Telephone (206) 224-5627
Facsimile (206) 722-1272

Tax & ERISA
Consultation

Edward B. Ratcliffe,

J.D., LL.M.
Attorney with 4+ years at the
IRS, Employee Plans and
Actuarial Division
in Washington, D.C.
1319 Dexter Ave. No.
Suite 370
Seattle, WA 98109
(206) 285-8416
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Probate Viet Nam

Le Dinh Tuyen announces his
availability for consultation in
international business transactions
relating to Viet Nam.

Le Dinh Tuyen, Esq.

1001 Fourth Avenue, Suite 3200
Seattle, WA 98154
(206) 292-1650

Mary Anne Vance announces
her availability for association and
referral of probate cases, both
contested and noncontested.

1250 Bank of California Ctr.
Seattle, Washington 98164
(206) 682-2333

Law Offices

HILLIS CLARK MARTIN & PETERSON

IS PLEASED TO ANNOUNCE THAT
MARK C. MCPHERSON
AND
RICHARD M. PETERSON
HAVE BECOME PRINCIPALS IN THE FIRM
JANUARY 1993

A Professional Service Corporation
500 Galland Building, 1221 Second Avenue
Seattle, Washington 98101.2925
(206) 623.1745 Facsimile (206) 623.7789

Eastern Washington Appeals
Civil or Criminal

W. Osler McCarthy
(509) 747-4315

Former law clerk to
Chief Justice Fred Dore.
Former newspaper editor.
Available for
association, referral, editing,
substitutions on indigent appeals.

Calif/Wa Dual-licensed

Michael A. Aronoff

Available for referrals, consultation
or association on California matters.

Heavy family law background.

(206) 874-0189
fax (206) 874-8005

THE LAW FIRM OF

TREECE, RICHDALE, MALONE,
CORNING & ABBOTT, P£.S.

TAKES PLEASURE IN ANNOUNCING THAT
GARY J. KROHN
HAS BECOME A SHAREHOLDER IN THE FIRM
1718 NORTHWEST 56TH STREET

SEATTLE, WASHINGTON 98107
(206) 789.2111

Copilot Litigation Services

Need help with a busy trial
schedule or a complex case?

Associate with
an experienced trial lawyer
Team player—Proven track record
in complex cases

Mark S. Beaufait
B.S., M.I.T. 1980;
J.D., U. Cal. Berkeley 1983

Brown & Beaufait, P.S.
Suite 300
316 Occidental Ave. South,
Seattle, WA 98104
(206) 467-6850

Depositions, briefing;
jury instructions;
dispositive motions;
expert & lay witness preparation
and examination; emphasis in
technical, accounting & complex
damage issues.

= call for references =
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Appeals

Douglass A. North announces his
availability for referral, consultation
or association on appellate argu-
ments and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

Available for Referrals
and Consultations
Social Security Disability/SSI

James A. Douglas
Peter H.D. McKee

Theiler Douglas
Drachler & McKee
1613 Smith Tower
Seattle, WA 98104

(206) 623-0900

California Matters

Leonard M. Angus
California/Washington attorney
with 30 years' experience is
available for consultation on
or referral of California ancillary
probate or litigation cases
and appellate matters.

(206) 842-2280
fax (206) 842-2355

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

White-collar
Malpractice

Attorneys
Accountants
Financial Institutions & Lenders
Insurers
Realtors
Securities Brokers

Mark Alan Johnson
6850 Columbia Seafirst Center
701 Fifth Avenue
Seattle, WA 98104-7016
(206) 386-5566
fax (206) 682-0675
toll-free (800) 247-2157

announces his availability for
consultation, association or
referral of substantial claims of
white-collar malpractice.

Referrals or
Consultations Invited:

1. Military personnel matters—pay,
orders, discharges, in-service
status, post discharges.

2. Federal employee personnel
matters. Related boards and
commissions to (1) & (2) above.

3. Federal boards and commis-
sions—not including patent, tax,
commerce or communications.

4. U.S. Claims Court, Washington,
D.C., U.S. District Court litiga-
tion.

J. Byron Holcomb, Esgq.
P.O. Box 10069
Bainbridge Island, WA 98110
Telephone (206) 342-8429
24 hours

Appeals

Grant S. Meiner
former superior court judge,
former court of appeals
judge pro tempore,
and former prosecuting attorney,
is available for referral,
consultation or association on
appellate briefs and arguments.

417 S.W. 152nd St.
Seattle, WA 98166
(206) 242-4900
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Appeals
Philip A. Talmadge announces
his availability for referral,
consultation or association on state
and federal appellate
briefs and arguments.

Philip A. Talmadge
Talmadge and Cutler
3650 First Interstate Center
999 Third Avenue
Seattle, Washington
98104-4009
(206) 340-4600

Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal-injury lawsuits.
(206) 624-5000

FOR SALE/WANTED

May 1993

Used law books—bought, sold and
appraised. Save on Washington Reports,
RCWAs, Washington Digests, Pacific
Reporters, Federal Reporters, etc.—com-



e 3
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plete law library acquisition and liqui-
dation service—John C. Teskey, Law
Books/Library Services. Seattle. Phone:
(206) 325-1331.

Save 50% on law books. National
Law. America's biggest law book dealer.
We buy/sell. Huge inventories. Excel-
lent quality. Your satisfaction guaran-
teed. Free quotes. (800) 279-7799.

William S. Hein & Co., Inc. World's
largest law book dealer. Extensive col-
lection of Washington Reports and Ap-
pellate Reports, WA Digest 2nd. WA
Reports Ist & 2nd. WA Law Reporters
and periodicals. Call (800) 828-7571 or
fax (716) 883-8100.

For sale: Washington Reports, voi-
umes 1-200. first 100 leather-bound. and
complete set of RCWs. (509) 334-3505.

For sale: West's Washington Prac-
tice; $750 for 17-book set, like new;
under subscription; and current. Mill
Creek, (206) 745-1300.

lLegalEdge™ Case Management
Sofltware. Full-featured, comprehensive.
easy to customize. relational database
ideally suited for defense. transactional,
plaintiff or government practice. Free
demo disk, (818) 986-8616.

SPACE AVAILABLE

Downtown Seattle Office-sharing—
$150 per month. Also full-time offices
available on 32nd floor. 1001 Fourth
Avenue Plaza. Close to courts. Fur-
nished/unfurnished suites, short-/long-
termlease. Receptionist. legal word pro-
cessing, telephone answering, lax, law
library, legal messenger and other ser-
vices. Contact Phyllis Huber, (206) 624-
9188.

Sweeping, unobstructed view of

Puget Sound (First Interstate Building,
Seattle, 4 1st floor). Elegant law offices
near courthouse. Reasonable rates in-
clude receptionist. basic messenger ser-
vice, mail delivery. lax, two conference
rooms, law library, fully equipped
kitchen. For more information, please
call Sharon at (206) 624-9400.
Prestige office-sharing. Located in
the unique Bellevue Place adjacent to
the Hyatt Regency Hotel and many line
restaurants. Also on location is the Se-

attle Athletic Club. Only three of our 42
luxury suites remain available. exclu-
sively for attorneys and CPAs. Fur-
nished/unfurnished suites, short-/long-
term leases. Conference rooms. kitchen,
file and storage cabinets. Receptionist.
personalized telephone answering. word
processing. facsimile and photocopies.
Private secretarial stations. on-site para-
legal and bookkeeping/billing services
available. Enormous full-service law li-
brary on premises. Call Ted Barr/Chris
Gordon. (206) 451-3961.

Enjoy practicing law. Share space
with Pence & Dawson, an av-rated per-
sonal injury law firm in Seattle. Work
with congenial group of lawyers with
busy Pl practice. One to three offices.
plus private assistant work stations. in
1000 Second Ave. Building (formerly
Key Tower). Thirty-sixth floor—water.
Olympic and Mount Rainier views. Li-
brary, phones, reception, copier, kitchen
and conlerence. Access to forms and Pl
practice systems. Call Bob Dawson,
(206) 624-5000.

Outstanding view offices for lease.
Seattle—From 1,350 square feet up to
9.847 square feet with panoramic and
restiul views of the Olympic Mountains
and Elliott Bay facing south, west and
north; cityscape and Space Needle views
from the east. Within walking distance
to waterfront shopping and dining.
Ample parking available rom $60 per
month per stall. Office space is currently
available in the First and Cedar Build-
ing for customized tenantimprovements
or "as-is" with private window offices.
Contact Estelle Shives, SeaMark Prop-
erties (206) 448-4111.

Koll Center—Bellevue. High-rise of -
fice space available for fifth attorney.
Beautiful view and amenities. Possible
referrals. (206) 451-8301.

Penthouse suite in Denny Building:
receptionist. floor-to-ceiling windows,
kitchen, large outside deck. two confer-
ence rooms. library. fax and copying
availability. Beautifully remodeled lo-
cation at 2200 Sixth Avenue, downtown
Seattle. Please call (206) 441-1980).

First-class view office. Puget Sound
view office available in congenial five-
attorney suite in 520 Pike Tower. Sixth
& Pike, Seattle. Conlerence room, li-
brary, receptionist. secretarial. copying,
fax, etc., available. Call George Allen at
(206) 622-3410.

SEEKS ASSOCIATION

Seattle law firm with 12 1/2 years'
personal injury. bankruptcy and general
emphasis. desires to merge practice and/
or to act as of counsel through merger
One-lawyer firm plus legal supportstaff’,
with annual gross revenues exceeding
$1/2 million. plus potential. Furniture,
equipment, advertising and accounts,
Excellent growth opportunity for small
firm with existing Pl bankruptcy and
general practice looking for expansion
and/or for similarly experienced
attorney(s) presently in firmbut seeking
to have their own practice. All inquiries
conlidential. Reply to: Box 385, WSBA,
500 Westin Building, 2001 Sixth Av-
enue. Seattle, WA 98121-2599.

Environmental law and litigation:
experienced former government attor-
ney with developing practice in preven-
tive environmental law seeks associa-
tion with small to medium-sized law
firm. Kindly reply to WSBA Box 388.

POSITION WANTED

Attention attorneys and personnel di-
rectors. The National Academy for Para-
legal Studies has qualified paralegals in
your local area ready lor employment in
law offices and corporations. Our para-
legal graduates are trained in areas of
law such as family, real estate. torts,
criminal, probate and corporate law. Stu-
dentinterns are also available. There are
no fees for these services. For additional
information, call Lisa Piperato at (800)
285-3425. ext. 3041.

POSITION AVAILABLE

Attorney jobs—National and Federal
Legal Employment Report, highly re-
garded monthly detailed listing of attor-
ney and law-related jobs with the U.S.
Government. other public/private em-
ployers in Washington, D.C., through-
out the U.S. and abroad: 500-600 new
Jobs each issue: $34-three months: $58-
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six months. Federal Reports, 1010 Ver-
mont Avenue, N.W. #408-WB, Wash-
ington D.C. 20005. (202) 393-3311.
Visa/MC.

Eight-attorney law firm concentrat-
ing on complex commercial and envi-
ronmental litigation sceks associate with
minimum two years' experience. Excel-
lent writing skills and litigation back-
ground essential: environmental law ex-
perience preferred. but not essential,
Please send resumé to Barrett Hale &
Gilman, 999 Third Avenue, Suite 3600,
Scattle, WA 98104.

LLanderholm, Memovich, Lansverk
& Whitesides, Inc.. P.S., a 20-attorney
Vancouver, Washington, law firm seeks
abusiness associate with strong tax back-
ground. Minimum of two years' experi-
ence in general corporate and business
matters, and corporate and partnership
taxation. L.L.M. preferred. Must have
demonstrated ability to manage rapid
practice growth in thriving business prac-
tice and have strong academic creden-
tials. Please send resumé and cover let-
ter to Paulette Monsen, Landerholm,
Memovich, Lansverk & Whitesides, Inc.,
P.S.. P.O. Box 1086, Vancouver. WA
98666.

Garvey, Schubert & Barer seeks a
tax associate with more than four years
of experience to practice a combination
of tax and business law. The candidate
would have demonstrated excellence in
law school and personal skills. Please
send your resumé to Mary L. Sturman,
Recruiting Administrator, Garvey,
Schubert &Barer, 1191 Second Avenue,
18th Floor, Seattle, WA 98101-2939.

Associate attorney. Opportunity for
hard-working associate attorney with
small av-rated firm in downtown Se-
attle. Must have minimum three years'
experience in general practice and civil
litigation. Good writing skills. WSBA
membership required. Inquiries confi-
dential. Sendresumé to Box 386, WSBA.

Legal reserves: Search firm seeks
biotechnical, biochemical or Double-E
patentattorneys. Minimum of one year's
patent prosecution experience and ad-
vanced degree desirable.

Laterals with business also sought.
Discretion assured. Martha Baskin, (206)
628-9635.

Self-motivated, outgoing lawyer? A
small, niched, regional tax and estate
planning firm dedicated to a low-stress,
pro-active, positive, nurturing, high-
touch practice is looking for you. You
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must be personable, people-oriented,
have good legal skills and a solid work
ethic. Nonlegal background will be sig-
nificant. and your resumé should em-
phasize both legal and nonlegal back-
ground and experience. Salary is gener-
ous for the right person. commensurate
with experience. Reply in confidence to
the Washington State Bar. Attn: Box
387.

WILL SEARCH

Barry A. Hughes and Joanne
Andrews Hughes: date of death, De-
cember 13. 1992. Residents of Kitsap
County. Washington, tormerly residents
of Placer County, California. It you have

any information regarding the wills of

Barry A. Hughes or Joanne Andrews
Hughes, please contact Paul Panther, 265
Winslow Way East, Bainbridge Island.
WA 98110, (206) 842-5681 or Linda
Michael. 19717 Front Street. Poulsbo.
WA 98370, (206) 779-5551.

Elizabeth H. Beckman. Anyone hav-

ing a copy or knowledge ot a will of

Elizabeth H. Beckman, please contact
Bernard Barnes, (206) 246-7966.

SERVICES

Omega Attorney Placement: The
Pacific Northwest's premier attorney
placement firm, specializing in law firm
and corporate attorney placement. Di-
rect confidential inquiries to Omega,
(206) 467-5547.

Quality contract work, at competi-
tive rates, by experienced litigation at-
torney building new solo practice. Ef-
fective legal research. writing, docu-
ment-drafting and litigation support, in-
cluding investigation, discovery, motions
practice and other court appearances.
Steven E. Tilson, (206) 355-9620).

Total quality service begins with
membership in the Eastside Law & Tax
Library. Otfer your clients the best ser-
vice at the best price when you control
your information costs. One monthly
payment covers all your library costs,
including qualified library statt. No hid-
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den costs for library updates or filing.
State-of-the-art research including
Westlaw at 9600 baud, CCH ACCESS
and RIA OnPoint CI) ROM tax service.
New Gateway 2000 486/33 computer
with laser printer. Fax, document re-
trieval, word processor. paralegal and
conference room available on pay-as-
used basis. Corporate. individual or stu-
dent memberships for attorneys, CPAs
and business people. Attorney/client re-
ferral service provided free to members.
Prime location in downtown Bellevue.
Ask about our two-for-one special, and
save on initiation fce. For more infor-
mation, call Margie Hawley or Ted Barr
at (206) 646-3464. .

Contract paralegals: More than 25
years' experience, state and federal
courts: complex litigation specialists, all
phases: probates and guardianships:
downtown Seattle offices. G&A Legal
Assistants, (206) 343-0505.

Swamped? Commercial litigator with
three years' experience will assist you
with legal rescarch, drafting. litigation
support and court appearances. Excel-
lent legal research and writing skills.
$40 per hour. Bruce A. Stern, (206) 625-
0187.

Translations International: Certified
legal/medical translators and interpret-
ers. Many languages available. Will
travel. Kelso/Longview: Marta Ochoa-
Rutherford (206) 423-9628; Vancouver/
Portland: home oftice (206) 696-1987.

Legal Billing Services, Joan K.
Rumrill. Professional, accurate, efficient
and low-cost billing service for small
law firms. Sales Agent, Legalmaster™
Time and Billing Software. Training and
consulting available. (206) 780-9727.

Security adequacy cases. Litigation
support/expert witness service admin.;
security experience 14+ years in hospi-
tality; public access and retail industry.
Neighorn & Assoc. Consulting, (206)
576-9080).

MISCELLANEOUS

Sunriver Oregon/Mt. Bachelor, ex-
ecutive-home rental. Lovely, custom-
built, quality home. Large, three-bed-
room, two-bath. Wondertul amenities.
Health club privileges include pool. spa,
tennis, saunas. (206) 588-4876.



THE LAWYER'’S
PROTECTOR PLAN"

Our seminars are a smart way
to help you manage your risks.

The smarter you are about
managing your risks, the more
secure your practice will be.
Because no matter how careful
you are, the services you provide
today can make you the target

of a potentially disastrous
malpractice suit.

The Lawyer’s Protector Plan™
offers loss control seminars that
teach you how to reduce the
possibility of malpractice claims.
And your firm may qualify for a
premium credit of up to 71/,% for
three years just for attending.

If you should still face a claim,
you can depend on the Lawyer’s
Protector Plan. Claim specialists
from the CNA Insurance Companies
provide responsive claims service,
and we offer an experienced legal
network to defend you against
professional liability suits.

CNA, a multi-line insurance
group, has nearly 100 years’
experience and consistently
high ratings.*

For more details on our loss
control seminar in Spokane on
June 15th, contact your independent
insurance agent or the state
administrator listed below.

National Insurance
Professionals Corporation
2601 4th Ave. #200
Seattle, WA 98121-1297

(206) 441-7960

*AM. Best, Stndard & Poovs,

Moody's, Duff & Phelps,

For Al the Commitments You Make?®

The Lawyer's Protecor Plan” 1s a registered trademark of Poe and Assocrates Tampa, Flonda
This program is underwritten by Centinental Casualty Cempany ene of the CNA [nsurance Companies CNA Plaza Chicago, Himnees 80683



BUSINESS MEDIATION GROUP.

We have assembled a panel of scasoned veterans in dispute resolution to
mediate a wide variety of’:
A Commercial Disagreements A Employment Matters
d Construction Claims A Environmental Actions

d International Business Disputes

A program of

WASHINGTON ARBITRANON \\ [MTERMATIONAL

& MEDIATION SERvICE, InC. United Blales Arbitration & Mediation DISPUTE RESOIL.UTIOMN, L. TID.

Incerporated

The Local, National. and International Mediation Leader

Business MEDIATION GROUP EArL P. Lasuier
ABR Conierexcr Crsiggr [GTEVIANTAN
A300Two Union Souakr . Searrie. WA 98101

{206} 467-1506, Fax (206) 467-7810
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