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What can an attorney 
a fish? learn from 

Surprisingly, one of the most re liable somces for 

honest information is a hunting and fishing license. 

Applicants almost universaUy seem to let down their 

guard. Perhaps they think no one will look up such 

an arcane document. They have no way of knowing 

that the fast, intuitive LexisNexisN total research 

system offers you the Web's most extensive collection 

of public r ecords - including a few among the 1.9 

bil.l ion that some might call arcane. It's just one more 

example of how our service goes beyond cases and 

codes so that attorneys have a sporting chance. 

The LexisNexis total research system -

It's how you know. 

Go beyond cases & codes at www.lexisnexis.com, 
or call 877-810-5324 for more information. 

LexisNexis™ 
Tt 's how you k now™ 

LexisNexis and the Knowledge Burst logo are trademarks of Reed Elsevier Properties Inc .. used under license. It's How You Know is a trademark of LexisNexis. a division of Reed Elsevier Inc. 
© 2002 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 

I AL5229 I 



------(mt 
Your Reputation. Your Firm•s Assets. 

Your Future. 
-

What do you risk to save a few dollars on 
your malpractice insurance? 

We're entering turbulent economic times. What was booming 
yesterday could bust tomorrow. 

Does your insurance company have the resources to weather a 
downturn? To protect their bottom line amidst financial pressures, 
many insurance companies resort to severe policy restrictions or 
even discontinue insuring professionals. 

At HALL-CONWAY-JACKSON, INC. every policy is underwritten 
by GE's Westport Insurance Corporation. Westport has the 
financial rating of AAA from Standard & Poor's and A++ from 
A.M. Best. There are no higher ratings. 

With Westport, no matter what tomorrow brings, you're protected. 

Hall-Conway-Jackson is the exclusive Program Administrator for 
Westport in Washington. 

Is your peace of mind worth anything less? 

For a Quote or to Learn More Contact: 

INC. 21540 30th Dr. S.E., Suite 140 
Bothell, Washington 98021 
P.O. Box 8010 
Milt Creek, Washington 98082-8010 
E-mail: kdougherty @haltcj.com 
Tel (425) 368-1200 

• Westport 
HALL-CONWAY-JACKSON, 
INSURANCE BROKERS/ 
PROGRAM ADMINISTRATORS 
Formerly Quinan-Pickering, Inc. 
Serving Washington Lawyers Since 1960 Fax (425) 368-1293 

(800) 877-8024 GE/nsureslawyers.com 



PLEASE WELCOME 
OUR NEWEST 
RESOLUTION 

EXPERT 
Hon. Frederick "Fritz" Hayes (Ret.) 
Former Pierce County Superior Court judge 

In order for JAMS to continue to provide our clients with expert 
dispute resolution services, it is only natural that we add the 
most respected and experienced neutrals to our team. To this 
end, we are happy to announce that the Hon. Frederick "Fritz" 
Hayes (Ret.) , has joined JAMS and will be avai lable to assist you 
as a mediator, arbitrator or discovery master. 

Judge Hayes served 12 years on the Pierce County Superior Court, 
where he heard all types of civil cases including employment 
and commercial matters. Prior to that he was in private practice 
specializing in complex litigation, product liability, personal injury 
and construction matters. He has handled more than 1000 cases 
as an arbitrator, mediator or settlement judge. 

For inquiries or to schedule an appointment, 
please call 1-877-jamsadr (526-7237). 

THE RESOLUTION EX PERTS 

950 PAC IFI C AVENUE • SUITE 500 • TAC OMA, WA 98402 • PHONE 253.627 .3059 • FAX 253 .572.7 5 17 
600 UN IVE RSITY ST. • S UI TE 19 10 • SEATT LE. WA 98101 • PHONE 206.622.5267 • www. ja msadr. com 
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Working together 
to champion justice 

Submission Guidelines 
Readers are invited to submit correspon­
dence and articles. They may be sen t via 
e-mail to comm@wsba.org or provided 
on disk in an y conventional format with 
accompanying hard copy and sent to Bar 

News Editor, 2 10 1 Fourt h Avenue, Suite 
400, Seattle, WA 981 21-2330 . Article sub­
rojssions should mo approximately 1,500 
to 3 ,500 words. Graphics and pho to­
graphs are welcome. The cd i tor reserves 
the right to edit a rticles as deemed ap­
propriate. 
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"When I recommend a corporate 

trustee, they have to be beyond 

reproach - because it's my 

reputation that's on the line. 

That's why I use Washington Trust." 

At Washington Trust Bank, we've been earning the trust 

and confidence of legal, tax, and estate planning 

professionals for more than I 00 years. 

Managing and guiding a client's complex financial planning means 

putting your profe ssional integrity on the line. That's why, when it's 
time to recommend a corporate trustee, Washington Trust's Wealth 
Management & Advisory Services group is uniquely suited to meet your needs. 

We offer a full-range of trust services - from 
revocable trusts to special-needs trusts. Administrative 
services are complemented by our technical expertise, 
sensitivity, confidentiality, and a well-earned reputation 
for personalized and unbiased portfolio management. 
We are a corporate trustee that understands our role 
Q / in supporting your legal and tax 
1~'>!f counsel to your clients. 

Find out why legal, tax and estate planning professionals 
around the northwest have made Washington Trust's 
Wealth Management & Advisory Services group their 
corporate trustee of choice for generations. 

Spokane 509-353-3898 • Seattle 206-667-8989 • Boise 208-288-1501 

Or visit www.watrust.com 

Expert Fiduciary Services: 
• Financial Advisory & Consulting 

• Trust Administration: 

Personal Trust 

Charitable 

Private Foundation 

Corporate Retirement Plans 

Court Appointment 

Special Asset Administration 

IRA 

• Estate Settlement Services 

• Investment Management 

• Custody Services 

Washi~on Trust Bank 1111 
WEALTH MANAGEMENT & ADVISORY SERVICES 
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''We get it done!'' 

JDR offers: 
• 8 experienced, professional, 

decisive panelists 

• Large, formal trial/arbitration room 

• 13 comfortably-appointed 
mediation rooms 

• JDR Arbitration Rules 

• Confidential and timely arbitration 
and mediation solutions 

• Other services including special 
master, hearing officer, mock trial 
and appellate consultation 

Judicial lute Resol~C 

Judicial Dispute Resolution 
1411 Fourth Avenue, Suite 200 
Seattle, WA 98101 
206-223-1669 
fax: 206-223-0450 
www.jdrllc.com 

A dedicated group of professionals 
Left to right: 

George Finkle, former King County 
Superior Court Judge; 

Rosselle Pekelis, former King 
County, Court of Appeals & Supreme 
Court Judge; 

Charles S. Burdell, Jr., former 
King County Superior Court Judge; 

Jack Rosenow, formerly of 
Rosenow, Johnson and Graffe; 

Terrence A. Carroll, former King 
County Superior Court Judge; 

JoAnne L. Tompkins, former 
Washington Court of Appeals 
Commissioner; 

Larry A. Jordan, former King County 
Superior Court Judge; 

R. Joseph Wesley, former 
King County Superior Court Judge. 



betters 

A Wonderful Life 

Editor: 
Three things happened during the firs t 
part of this yea r. I comple ted over 66 years 
of practice, all in Yakima and in the same 
office. I also reached the ripe old age of 90. 
As a result of this, I elected to become in­
active in the Bar Associa tio n. However, 
before I sneak into the shadows of oblivion, 
I want lo thank the Washington State Bar 
Association and its members for allowing 
me to serve on the Board of Governors, lo 
be the delegate to the ABA, to serve as presi­
dent of the Bar Association, etc., etc., etc. 

I wish lo thank the Bar and its mem­
bers fo r allowing me lo have a wonderful 
life as a lawyer. So, many t hanks to you. 

E. Frederick Velinkanje 
Yakima 

Member Proposes CLEs 

Editor: 
My para legal showed me a form lis ting 
the CLEs now required of all attorneys 
over the next three years. In cluded are "six 
hours of e thics and substance abuse." I 
know you believe this w ill help the drug­
addicted th ieves who practice law. The 
purpose of this le tte r is to make sugges­
tions for other mandatory topics. 

I hear a rumor tha t so me old, white, 
male attorney had found humor in a joke 
about females. l think you should man­
date specific CLE hours to gender-based 
sensitivity and discrimination. Th is should 
take care of the sex harassers and wife 
beaters. May l suggest three days of CLEs 
w ith 24 hours' credit. 

There's also a rumor of a joke told by 
a ttorneys about an Islamic terrorisl. Two 
days or 16 hours should be enough to edu­
cate the racis ts w ho pedclJe these hurtful 
tales. 

Finally, l should tell you that there is 
another vicious rumor circulating tha t 
what was once our Bar Association has 
been hijacked by a bunch of feel-good, po­
litically correct, socialist n itwits w ho have 
no real idea how to practice law. I think 
the en tire Bar Association should be sent 
to your re-education camps - I mean to 
another CLE to dispel these false rumors. 
After all, where would we be wi thout you 
to tell us what's good for us. 

Gregory C. Staeheli 
Spokane 

Washington Law & Politics 

Responds to Editorial 
Editor: 

would provide her this fonun w hen 1) she 
admi ts "to not reading the magazine," and 
2) she never gives us an opportunity to 
com ment and respond. But we choose to 
look on the bright side. Despite the many 
errors in her piece, she did manage to spell 
Law & Politics correctly. 

After five years of publishing om maga­
zine for Washington's legal comm unity, it's 
exciting to see Washington Law & Politics 
finally men tioned in your publication 
(September Bar News, p. 15). The sad Lruth is, had Ms. Novotny spent 

one minute actually reading our August/ 
September Super Lawyer issue, or had she 
bo thered to check facts with us, she would 
have spared herself and the WSBA the 
embarrassment of the e rrors and omis­
sions cited below : 

True, we're a little hurt you would de­
vote two full pages to Patricia Novotny's 
e rror-laden, vitriolic screed attacking the 
reputation of our magazine and the cred­
ibility of our Super Lawyer selection pro­
cess. And yes, it seems unfa ir that you 

~ 

~ 
lJ 
U-J 
~ 

Washington's 
Attorney Placement 

Specialists 
Contract & Permanent 

~ -E-J\_S_E_ 
Est. Feb. 13, 1996 

The Best Candidates, Rates and Service. 

Lynda J. Jonas, Esq. - Placem ent Director 
615 Market Street, Suite B • Kirkland, Washington 98033 

Ph: 425-822-1157 • Fax: 425-889-2775 
E-mail: legalease@legalease.com 

R I S K MANA GEMEN T AUDITS 

One clTcclivc '"''Y or minimizing civil liabil il,y and disciplinary 
action) i~ to conducl a ri~.k management audil. 

Do ) 'DU /Jave"'' adcQuatc conflicts system! 
Is somcthin,t; ;is basic as y our cnga.i;cmcnt feller Uf' to d;ilc? 
Do y ou know how to weed out clients before they set out of/Jand? 

A ri~k management audit an)wcrs these Qtu::,,tion~ and can turn up 
other areas where you may be vulnerable. And with stiff pcnalilcs [or 

P ETER JAR v 1s MARK Fuc,LE noncompliance. a thorough audit might ix the ounce cl prc..,icnlion yoo nc(-'ci. 
pr/arvis@stocl.com m/fudll'@stocl.com 

LAWYERS HELP C LI ENTS AVO I D LIABILITIES. 

BUT WH□1S HELPING Y□U? 

WWW.STO E L.C O M 206.62 4.090 0 ,\1 lOlt N[ YS Ar I AW 
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Defending DUis 
A Live Trial Demonstration by the Best in the Business 

Featuring Steve Hayne, Jon Fox, Bill Bowman and more 

December 13, 2002 • Seatac Doubletree Inn 

Live Demonstrations of 
Voir Dire • Opening / Summation • Cross of the Cop & BA Tech 

DOL Hearing • Plus Ethics & Prosecutorial misconduct 

8.0 CLE Credit Hours (including 1.0 Ethics credit) 

This will be another sell-out - register early, online or by mail 
duidefenseseminar.com • (425) 688-7674 



1. She states that we mailed out 6,500 
ballots. Her number is more than 300 per­
cent off the mark. J n fact, we sent out more 
than 20,000 ballots and it clearly says so 
in the fi rs t sentence of the fi rst paragraph 
of our explanation on page 57 of our Au­
gust/September issue. We also publish th is 
explanation on the opening page of our 
Super Lawyer Web site al superlawyers. 
com. 

2 . She stales that 5,000 votes were cast. 
Here she does better, erring by only 240 

percent. The actual number of votes cast 
was 1 2,000. This number is fou nd two 
paragraphs later, on page 57 (and on our 
Web site). 

3. She raises a good point about how 
lawyers often answer the question of 
"Who are the best lawyers"?" by naming 
the most well-known lawyers. But then she 
goes on to incorrectly assert that our Su­
per Lawyer process "capitalizes" on th.is 
tendency. Again, if she read the magazine 
or looked at the Web site, she would see 
that our ballot specifically directs respon­
dents to vote for the best lawyers they have 
"personally observed in action '' and to 
"avoid voting for others based purely on 
reputation or hearsay" (italics in original) . 

4. She asserts that without a banner dis­
claimer stating the list is both under and 
over inclusive, "the magazine is perpetrat­
ing a hoax." As a non reader of the maga­
zine, she obviously missed the language 
that accompanied both the 2000 and 2001 

Super Lawyers lists where we make d is­
claimers similar to the one she suggests 
here. 

5. She states the members of the Blue 
Ribbon Panel arc the "final arbiters," and 
that th is is "the most obvious clue Lo a lack 
of rigor in the survey." Where does it say 
that the Blue Ribbon panelists are the fi­
nal arb iters? Not ir1 the magazine. Not on 
the Web site. As we point out in the maga­
zine and the Web site, the Blue Ribbon 
Panel s imply casts a second set of votes 
for the lawyers nominated in each pan­
elist's area of practice. These votes are an­
other factor we consider, but certainly are 
not decisive in deLerm ining who is and 
who isn 't a Super Lawyer. 

6. She claims she "learned from Law & 
Politics that they don't preserve samples 
or their ballots," implying we discard the 
documents a la Arthur Andersen. A very 

cheap (and off-the-mark) shot. The truth 
is, we box and store all ballots and save 
them for at least one year beyond the date 
of publication. Had Ms. Novotny simply 
informed us she was wriling th.is article 
and needed to see a ballot lo get her facts 
righ t, we would have jumped tJ1rough 
hoops to accommodate her. 

magazine, once under the practice area list­
ing, and once under the alphabetical list­
ing. What's more, we fea ture this same in­
formation on the Web site. 

8. A nil-picky point, but one that reflects 
the overall carelessness of her approach 
- "Super Lawyers" is a regis tered trade­
mark (the ® appears next to "Super Law­
yers" at least 20 times in the Augus t issue). 
We always present it as two words, not 
one. Ms. Novotny, as a lawyer, should get 
detai ls like th is correct. 

7. She writes that lawyers who don' t 
run a profile have "only their name listed" 
in the issue. Wrong again. ln addition to 
the lawyer's name, we publish firm names 
and phone numbers for al/ lawyers. And 
th is information a ppears twice in the 

9. A final point concerning Ms. Novot­
ny should be clarified. She begins her ar-

PAID ADVERTISEMENT 

Free Report Shows Lawyers 
How To Get More Clients 

Rancho Santa Margarita, 
CA.- Why do some lawyers 
get rich while others struggle to 
pay their bills? 

The answer, according to 
California lawyer David M. 
Ward, has nothing to do with 
talent, education, hard work, or 
even luck. 

"The lawyers who make 
the big money are not 
necessarily bener lawyers," 
Ward says. "They have simply 
learned how to market their 
services." 

A s u ccessful so l e 
practitioner who once struggled 
to attract clients, Ward credits 
his turnaround 10 a referral 

marketing system he developed 
s ix years ago. 

" I went from dead broke 
and drowning in debt to 
earning $300,000 a year, 
practically overnight." 

Ward says that while most 
lawyers depend on referrals, 
not one in I 00 has a referral 
system. "Without a system, 
referrals are unpredictable. You 
may get new business this 
month, you may not," he says. 

A referral system, however, 
can bring in a steady stream of 
new clients, month after month, 
year after year, he says. 

" It feels great to come io the 
office every day knowing the 

phone will ring and new 
business will be on the line." 

Ward, who has taught his 
referral system to over 2,500 
lawyers worldwide, has wrinen 
a new report, "How To Get 
More Clients In A Month 
Than You Now Get A ll 
Year!" The report shows how 
any lawyer can use this system 
to get more clients and increase 
their income. 

Washington lawyers can get 
a FREE copy of this report by 
calling 1-800-562-4627 (a 24-
hour free recorded message), or 
by visiting Ward's web site at 
http://www.davidward.com 
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tide by telling us she was nominated a 
Super Lavvyer. What she fails Lo reveal, 
however, is that while she was nominated, 
she is not, and never has been selected a 
Super Lawyer. ln o ther words, she was 
rejected by the ve1y process she is criticiz­
ing. In the interest of full disclosure, this 
fact should have been revealed to the 
reader. 

ed commentary not only reflects poorly 
on her, it denigrates the accomplishments 
of those chosen by thei r peers to be on the 
list. 

Ms. Novotny makes one po int I fully 
agree with: "We should be more careful," 
she says. "We should insis t, in ourselves 
and in others, on more precision .... " We 
couldn't have said it any better. 

We are proud of our Super Lawyer se­
lection process. lt is the most accurate, ex­
haustive and comprehensive process of its 
kind we know of. Ms. Novotny's misguid-

LAW OFFICE OF 

RONUI_~~ ~■-=-=-:,-=-=-■~¥ 
TRIAL LAWYERS 

Practice Limited to Major Damage Claims for: 
• Medical Malpractice • Work Place Accidents 
• Hospital Negligence • Catastrophic Personal Injuries 
• Laboratory Negligence • Product Liability 
• Automobile Accidents • Death 

William C. White 
Publisher 

Washington Law & Politics 

Extensive experience in Medical Malpractice claims involving: 
Obstetrical, Gynecological, Surgical, Cardiac, Pap Smear, Cancer, Vascular, Orthopedic, 
Neurological, Pharmaceutical and Emergency Room Negligence 

CONTINGENCY FEE and FREE INITIAL CONSULTATION 
• 34 Years of Personal Injury Trial Experience 
• Listed in Best Lawyers in America 
• Listed in Who's Who in American Law 
• Voted a Washington "Super Lawyer" 
• Listed in Bar Register of Preeminent Lawyers 
• Washington State Trial Lawyers Association (Governor '83-'85 & '89-' 91) 
• Washington State Bar Association (Governor '94-'97) 
• Damage Attorneys Round Table (President '00-'01) 
• American Board of Trial Advocates - WA Chapter (President '0 1) 
• American Board of Trial Advocates (Governor '96-'00; National Secretary '01- '02) 
• Board-Certified Civil Trial Specialist 

We are available for consultation, association or referral in cases involving medical or hospital 
negligence and catastrophic injury. Medical malpractice cases are difficult, expensive and 
risky. Cases must be carefully investigated, analyzed and screened. Each prospective case 
is reviewed carefully by our legal and medical statt before acceptance. If a case is accepted, 
we will do whatever is needed to win and to maximize the monetary recovery. 

Lawyers 
Ron Perey, J.D. • Jane Morrow, R.N., J.D. • Douglas Weinmaster, J.D. 

Medical Director 
Alexandra Finney McCatterty, M.D. 

Case Managers 
PJ Anderson, R.N. • Barbara Fletcher, L.A. • Janice Perey, R.N. 

Market Place Tower 
2025 First Avenue, Suite 250, Seattle, WA 98121 

Fax (206) 443-4785 
www.pereylaw.com 

(206) 443-7600 
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Ms. Novotny's response: 
Mr. While misses the point of my edito­
ria l, which addresses a larger issue than 
Super Lawyers@. So, I'm not going lo de­
bate the numbers with him, except to say 
that I <lrew my information from the Law 
& Politics Web si te in early summer (when 
I wrote the piece). The s ite has now been 
changed (and the numbers with iL). 

I did ask L&P for a survey (referred to 
in Mr. White's letter as a "ballot"), and was 
told the ballots had been "purged." l was 
also told that l'd receive a survey next year. 
Judging from the positive response I have 
received from lawyers (including Super 
Lawyers@), the questions I raised about 
the methodology of the selection process 
were not especially original. (One lawyer 
confirmed that some law fi rms play the 
process like a game.) 

L&P is not so much the problem as it is 
a sym ptom. By discussing it, l did not in­
tend to offend Mr. White. My concern re­
mains enhancing the integrity and effec­
tiveness of the justice system. For that rea­
son, when I received my Super Lawyer@ 
"nomina tion" last March, I declined to 
participate until I better understood the 
process. I wasn 't rejected, as Mr. W hite 
claims. However, I don't expect another 
invitation. 

Patricia Novotny 
Seattle 

Readers are invited to submit letters 
of reasonable length to the editor via 
e-mail at comm@wsba.org, by fax 
(206-727-8319), or mail. Due date is 
the 10th of the month for the sec­
ond issue following, e.g., November 
10 for publication in the January is­
sue. Letters to Bar News w ill usually 
be published, unless the writer spe­
cifically asks to withhold publica­
tion . The editor reserves the right 
to edit letters as deemed appropri­
ate. 
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The Image of a Lawyer 

He was a young lawyer trying a case against a cily a l­
Lorney. The city attorney spoke with a lisp. It was 
d ifficult for him lo speak. The young lawyer even 

wondered why the city attorney was a lawyer. After Lhe young 
lawyer losL the case and talked with 
some of the jurors, he found they 
identified with the utter sincerity 
and belief of Lhe city attorney in 
h is case. They a lso detected some 
arrogance in the young lawyer's 
approach to t1y ing the case. Today 
this lawyer exudes sinceri ty and 
credibi lity. Claims adjusters and defense lawyers pul him and 
his team of µartners in a uniquely separate caLegory when 
negolia ling a settlement - the ante automatica lly is much 
higher. The young lawyer of some years ago is now one of the 
winningest trial lawyers in the count-ry: Paul Luvera. 

There are many, many other lawyers in th is sta te who pos­
sess the same qualities of si nceri ty and credibil ity. I single 
out Paul, a law school classmate of mine al Gonzaga Univer­
sity, because he is so visible and a ve1y apt role model. In a 
recent nalional publica tion, Lawyers Weekly USA, he looks 
back on w hat he has learned: "The single biggest mistake thal 
trial lawyers make is that Lhey a re not honest about how they 
are, and tru thful about what Lheir case is about .. .. It's an old 
saw, but it's true - if you're acting like someone else, or 
guarded, the jury perceives il immediately. So, skill ful law­
yers who appear skillful lose cases Lo those who appear un­
skillful but who are totally themselves and radiate credibil­
ity." Well said, Paul! 

Most of the bad jokes ci rcu lated about lawyers are told by 
those who view the justice system wi th a cynical eye. Dave 
Kurtz, Snohomish County Bar president, explains why: "Com­
pare our friends in the medical profession .. . they are still 
rated far above attorneys .. .. Their primaty opponent is the 
d isease. All the people involved are ... on the same side .... With 
our adversarial legal system ... half of the lawyers involved ... 
are on th e opposite side.'' He points out that most people like 
and value thei r own lawyer hul lend to dislike the opposing 
attorney. Like Luvera, absolute integrity and a desire lo fight 
for individual rights is what sustains Kurtz an<l makes him 
proud to be a lawyer. 

Contrast th is with a recent letter solicitation by a lawyer lo 
condominium owners faced with substantial repair costs be-

by Dick Manning 
WSBA President 

cause of waler in trusion inlo the outside shell of Lhei r build­
ing. The lawyer did not represent anyone involved in the prob­
lem. I-le touted the benefits of fi ling a Chapter 13 bankruptcy 
and how he had the expertise to assist the owners. The law­

yer d id nol appear to be concerned 
about the financial burden this 
would place on unit owners who 
would have to pick up more than 
their share of rehabilitation costs 
if other owners Filed Chapter 13 
proceedings. 

The credibiliLy, integrity and 
sinceri l y thal Luvera and Kurtz promote in their relationships 
wilh the public carry over to our relationsh ips with other 
members of the profession. l have never forgotten the les­
sons I learned as a young lawyer. In the first superior court 
case I Lried in 1961, George Stuntz was the judge and Willard 
Hatch was opposing counsel. I represented a general contrac­
tor who had received and used the bid of the defendant sub­
contractor in gel1ing a constrnction-project awar<l from an 
owner. The defendant subcontractor had withdrawn his bid 
after the prime contract award, and my cl ient sued to hold the 
subcontractor to h is bid. 

Promissory estoppel was not firmly rooted in case law at 
that time, and my client lost the case. Before J left the cotut­
room, Willard Hai-ch Lhanked me for excellent trial work; h is 
praise was sincere. And before I had even returned to the 
office, Judge Stuntz had telephoned Bill Ferguson, the found­
ing senior partner of Lhe law firm, to explain whal a fine job 
young associate Manning had done. I've never forgol1en those 
gestures of collegiality- particularly to or by opposing coun­
sel. Win or lose, it is a practice I have lried to continue th rough­
out my career. 

T here is no <loubt that the collegiality which springs 
from sincerity and credibili ty seems to be more preva­
lent in less-populous communi lies. In a recent tour of 

the beauti fu lly restored Grays Harbor County Courthouse, 
Presiding Judge Mark McCauley commented on bench-bar 
relationships: "Tn th is community, the judges and lawyers all 
know eacl1 other. Uncivil behavior is rare and not tolerated." 

That environmenl is nol unlike another experience I had 
in the 1960s representing an 18-year-old who had his heart 
set on becoming a U.S. Marine career officer. W hile skiing al 
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White Pass, parl of the sheave assembly 
on a Poma lift came crashing down on his 
leg, badly fracturing it. As a result, he could 
not pass the physical. The insurance com­
pany offered only medical specials (about 
$700 in those <lays), so we went to trial. 
)ohn Gavin Sr. was the defense lawyer des­
ignated by the insurance company. 

Since I was trying the case in Yakima, 
1 50 miles from my office, Gavin went out 
of his way to make sure tha t I had every­
thing I needed to carry on our representa­
tion of the plaint iff - including the use 
of his offices, library, etc. The jury later 
came in w ith a $10,000 verdict, a lot of 
money for a broken leg in 1964 (especially 
in Yakima, where several jurors were mem­
bers of the ultra-conservative John Birch 
Society). Because of John Gavin's collegial­
ity, I left Yakima feeling very good about 
lawyers and the legal profession. 

I believe that today the vast majority of 
lawyers have lhe same instincts for the 
pursuit of justice, wi th the qualities of sin­
cerity, integrity, credibUity and collegiality. 
(I see it constantly in that part of my prac­
tice where I serve as an arbi trator or me­
diator.) Much too often, judges and law­
yers see a lack of civi li ty (let alone collegi­
ality) toward other litigants and their law­
yers. Perhaps so much focus is put on "win­
rting" that some lawyers think il is a weak­
ness lo show collegiality or respect for any­
one other than the lawyer's own client. 
That is unfortunate. The opposing party 
may be wrong, but we must never aban­
don the tenets of our profession by not 
according that party respect for their hu­
man digni ty. 

The Rules of Professional Conduct are 
minimum standards for relationships wilh 
our clients, the courts and other lawyers. 
And thal is why last year the WSB/\ part­
nered with county bar associations in dis­
tributing an as pirational Creed of Profes­
sionalism to every courlroom in lhe state: 

l wi ll be forth righ t and honest in my 
dealings with the court, opposing coun­
sel and others. 

In my dealings with lawyers, parlies, 
witnesses, members of the bench, and 
court staff, I will be civil and courteous 
and guided by fundam ental tene ts of 
integrity and fairness. :"'-:i 

Dick Manning's e-mail address is jmb@ 
seanet.com; telephone 206-623-6302; fax 
206-624-3865. Send him your questions or 
corn men ts. 



An Angle of Repose in 
Unsettling Times 

D 
uring the past week, I have talked with my friends 
Ana·is Winant, vice-president of the Seattle-King 
County Convention and Visitor's Bureau; Jan Levy, 

executive director of Leadership 
Tomorrow; and Marcia Holland­
Risch, executive director of the 
Washington Society of CPAs. We 
are all experiencing the same de­
manding, stressful and over­
whelming workload. I'm speculat­
ing that we are not alone. Harder 
economic times Lighten every­
thing. Fashion becomes conservative, hemlines get longer; 
wages and benefi ts freeze, consumers delay purchases, 
everyone thinks longer before incurring debl or risk; and 
there is more reluctance to make commitments. People hold 
back to do what matters most. 

The man l married just out of college, lived with during 
my "hippie" years, divorced 25 years ago, and had no contact 
with for the last 15 years, recently called. He was experienc­
ing his own personal downturn in prosperity and wanted a 
brief connection to old times. 

The Board of Governors has decided to restrict growth in 
license fees and programs for Lhe years 2004-2006. Thei r 
annual evaluation of me suggested that l learn to say "no" 
when the WSBA cannot Lake on new projects and ini tiatives 
without staff or fiscal increases. 

The hard times are seti-l ing in, not jusl for a post-Septem­
ber episode, but for a full-market downturn and overa ll mar­
ket correction. We're in for a long haul. With these condi­
tions we can expect to do more without additional resou rces. 
We can expecl more anxiety and stress. We need friends and 
family and spirituality, however we choose to express it, to 
find a new angle of repose. 

WSBA staff and T experienced the sudden and unexpected 
loss of one of us in September. Clare Cox, our desktop pub­
lisher, died. We were left feeling we wanted to thank and 
appreciate each other more - wanting community and fam­
ily and friends, an angle of repose against fragility. 

by Jan Michels 
WSBA Executive Director 

The paradigms we had grown accustomed to - the '50s 
and the "greatest generation," the '6os sense of"freedom and 
exploration," the '70s and '8os sense of"self-care and personal 

purpose," and even the '90s "new­
est professionals" with their real­
istic and pragmatic approach -
have been replaced by unsettling 
Limes. The 'oos appear to call for 
restraint - centrifugal forces to­
ward comforts and essentials. 

My husband interrupted me 
as l was writing this article, and 

we shared a long hug and a few words of love. These are 
unsettling times, things are d ifferent, and we don't know what 
will happen next. We're frightened of, whether we favor it or 
not, a possible confrontation with Iraq that may bring in­
tended and un intended consequences. My 84-year-old 
mother's simple phrase about Roosevelt's December 1941 
declaration of war against Japan and Germany (she was 23 at 
the time and engaged to a medical student in Chicago) rings 
clearly to me: "We all knew things would never be the same 
again." 

These are unsettling times and many of us are nervous, 
anxious or st ressed. A bubble of optimism and invulnerabil­
ity has burst, and our collective identity is searching for new 
definition. The child in me doesn't like it, gets angry and 
resistant. My grownup self is scared, more cautious, and more 
conservative. I'm more social than usual, drawn to my friends 
for solace and comfort. An era seems to have passed, and I 

seek a new angle of repose. 
The WSBA is an association of 27,000 members who share 

common dedication to the preservation of an orderly social 
contract. Thal focus and our attention to the higher moral 
order will keep us in focus on what tru ly matters. We will 
ride this Lide of uncertainty and change. While nothing may 
ever be the same again, we can recommit ourselves to the 
rule of law, integrity, friendship and family. A new angle of 
repose . . it:n 
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What's Indian Law Got to 
Do with It? [ An Introduction J 

I ndian lawyers and judges from across the state traveled to the 
Quinault Beach Resort in Ocean Shores and met with the WSBA 
Board of Governors (BOG) on July 26, 2002, to discuss the unique 

nature of Indian law and tribal-court practice. Through a dynamic 
question-and-answer presentation, the tribal attorneys and judges 
highlighted the relevance of issues of federal Indian law and tribal 
law, not only to reservation advocates, but to general practitioners, 
in-house corporate counsel and public lawyers in Washington. The 
synergy present at Quinault among Indian practitioners and BOG 
members fueled a joint effort to educate the WSBA at large about the 
significance of Indian law and tribal practice in Washington. 

Join the Northwest Indian 
Bar Association 
The Northwest Indian Bar 
Association (NIBA) is a nonprofit 
organization of Indian attorneys, 
judges and advocates in Alaska, 
Idaho, Oregon, Washington, British 
Columbia and the Yukon Territory. 
The association aspires to improve 
the legal and pol.itical landscape for 
the Pacific Northwest Indian 
community. For more information 
about joining NlBA, contact 
Gabriel S. Galanda at 206-628-2780 
or ggalanda@wkg.com. 

The meeting with the BOG was the first 
of several developments that have raised 
the profile of Indian law and its practi­
tioners within the WSBA. In September 
2002, Fawn Sharp (Quinault), reservation 
a ttorney for the Quinault Indian Nation, 
was appointed to serve as the fi rst Indian 
woman on the Board of Governors. The 
Northwest Indian Bar Associalion and the 
WSBA Indian Law Section have initiated 
a d iscussion among state bar leaders as to 
whether Indian law should be tested on 
the Washington bar exam, as it is in New 
Mexico. Finally, w ith the assistance of the 
Washington Sta te Trial Lawyers Associa­
tio n BOG liaison Ra ndy Gordon, the 
WSBA has dedicated th is edit io n of Bar 
News to Indian law and tribcd-cowt prac­
tice, to p rovide Indian lawyers and judges 
an opportunity to share with all members 
of the state bar their perspectives on an 
array of Indian legal issues. In th e follow­
ing paragraphs, l seek to provide a brief 
legal, political and economic con text for 
the art icles that follow. ' 
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Tribal Self-Governance 
J nstructed by two centw-ies of U.S. Su­
preme Court precedent, Indian tribes in 
Washi ngton are recognized by federal, 
state and local government as "d istinct, 
independent political com munities, retain­
ing th eir original natural righ ts" in mat­
ters of local self-governmen t. Worcester v. 
Georgia, 31U.S. 515, 559 ( 1832). Washing­
ton tribes are a "separate people, with th e 
power of regulating their internal and so­
cial relations." U.S. v. Kagama, 118 U.S. 375, 
381-82 (1886). l n short, the tribes possess 
"the right ... to make their own laws and 
be ruled by them." Williams v. Lee, 358 U.S. 
217, 220 (1959). Furthermore, like other 
sovereign governmental ent ities, Lhe tribes 
enjoy common-law sovereign immunity 
and probably cannot be sued. An Indian 
tribe in Washington is subject to suit only 
where Congress has "unequivocally" au­
thorized the suit o r the tribe has "clearly" 
waived its immunity. Kiowa Tribe v. Manu­
facturing Technologies, 523 U.S. 757 ( 1998). 

Much like the Washington state gov­

ernment, tribal governments are elaborate 
en tities, consisting of executive, legislative 
and judicial branches. The office of the 
tribal chairman (like Lhat of the state gov­
ernor) and the tribal council (l ike the state 
Legislatw-e) govern the tribe under a tribal 
constitution and code of laws. The tribal 
court interprets and applies the tribe's law. 
Although the tribal court may resemble 
Anglo-American courts, it operates in a 
significantly different way. The article by 
tribal judges Edythe Chenoisis (Quinault), 
Jane Smith (Colvi lle) and Cynthia Jordan 
poignant ly describes the unique strength 
and spirit of Washington's 25 Lribal courts. 



Juxtaposed with the judges' firs thand ob­
servat ions about the in tegr ity of Lr ibal 

courts, however, are recenl U.S. Supreme 
CourL decis ions, explained by Professor 
Robert Anderson (Minnesota Chippewa, 
Bois Forte Band), thal have d im inished 
tribal self-governance and jurisdiction rela­
tive to the conduct of non-Indians within 

tribal territory. 

Washington Tribes in the 21st 
Century 
Over the pas t decade, Washington tribes 

have exercised their sovereignty and be­
come an influential economic force. The 
tribes in Washington are creat ing and op­
erating new b usinesses in the areas of real 
estate development, banking and finance, 
media, te lecommun ications, wholesale 
and retai l trade, tow·ism and gaming. Con­
s ider these facls: 

Washington tribes occupy more than 
3.2 mi llion acres of reservation lands. 
Wash ington tribes currently employ 
nearly 15,000 Tndian and non-Indian 
employees. (By comparison, Microsoft 
employs 20,000 Wash ingtonians.) 
In 1997, Washington lribes paid $57 
m illion dollars in fede ra l and s tate 
taxes. 
Annual ly, Washington tribes conLribuLe 
$1 billion to the state's overall economy. 

A corolla,y to t he dramatic rise in tribal 
economic development is the increased 
interaction of Indian Lribes and non-Indi­
ans who seek business, employment or 
recreation on reservations w ithin Wash­

ington. l n turn, an array of legal matte rs 
be twee n Washington Lribes and non-In­
d ian persons and entities arises, thereby 
interject ing Indian law issues into virtu­
ally every area o f law. 

The Relevance of Indian Law 
Indian law p rinciples underl ie each a nd 

every business transaction involving In­
dians and their land. Thus, any attorney 
representing corporate enti ties or in di­

viduals dealing with tribes must possess 
a hasic unde rs tand ing or Indian law. In­
dian la nds within Washington arc now 

being develo ped by corporat ion such as 
Wal-Mart, Home Depot and Bill Gra ham 
Enterprises. The partnerships between 
Washington tribes and such national cor­
porations are gen era ting billions of do!-

lars in income and tax revenue. The ar­

ticles by Rion Ramirez (Turtle Mountain 
Chippewa) and Jill Conrad (Nez Perce) 
high light some of the transactional and re­
lated federa l litigation issues that corpo­
rate attorneys in Washington should un­
ders ta nd when conducting business on the 
reservation. 

Indian law issues are not confi ned Lo 
tribal business transactions and employ­
ment situations. Litigation arising from an 
adopt ion involving an Indian ch ild, a be­
ques t o f real property within the exterior 
boundaries of a reservation, or an auto­
mobile accident on the reservation poten­
tially involve co111plex jurisdictional and 
choice-of-law issues. Enforcement of a 
judgment in a consumer-collection 111at­
ter involving a tribal me111ber or h is prop­
e rty on the reservation presents jurisd ic­
tional obstacles that do not exist in state 
or federal court. A s lip-and-fa ll case aris­
ing in a tribally owned casino or busi ness 
enterprise will implica te, as a threshold 
issue, the de fe nse of tr ibal sovereign im­
munity. The applicabili ly of s tate taxes to 
the sa le of products or services to non-In­
dians on the reservation may h inge upon 
a deta iled reading of bo th taxat ion law and 
federal lndian common law. Even the de­
velopment of non-Indian-owned lan d ad­

jacent to or near reservations or wate1ways 
111ay implicate Indian law issues, par ticu­
larly Lribal trea ty-based rights. The general 
practi tioner or public lawye r in Washing­
ton will in all like lihood become invo lved 
in a case that will require an analys is and 
application of federal Indian law. For at­

torneys in Washington, Indian law's got 
eve1ything Lo do with il. 16 

Gabriel "Gabe" Calanda is an associate in 
the Seattle office of Williams, Kastner & 
Gibbs PLLC. His practice focuses on com­
plex multi-party tort and commercial liti­
yation, and includes employment and In­
dian law. Gabe is a descendant of the 
Nomlaki and Concow Tribes, and an en­
rolled member of the Round Valley Indian 
Confederation in Northern California. He 
serves as president of the Northwest Indian 
Bar Association and chair-elect of the WSBA 
Indian Law Section. 

NOTE 
1. For a m ore thorough introduction to Indian 
law in this slate, see Heservatio11s of Hight: A 
Practitioner's Guide to Indian Law in Washing­
/On al hLtp://www.wsba.org/DeNovo/2001/06/ 
galanda.htm (May 2002). 

AVAILABLE FOR REFERRALS: 

Mucldestone & 
Nlucldestone, LLC 

Th e Brod eric k Bu ilding 
Pent house Suite 720 
615 Secon d Avenue 
Seattle , WA 98104 

i 
TRAFFIC Mi\1TERS: 

Speeding ticke ts/In fractions 
Criminal Misdemeanors 

Pre-Trial/Jury Trials 

206-623-3330 

An image consultant : 
for private clients 
men and women 

and workshops for 
companies and groups. 

Image - Wardrobe 

Body language 
Presenlation skills 

Table e1ique1te 

Social graces 

Ellen York 

has over 20 years· 

experience transforming 

clicn1,· image~ ro 

enhance posi1ive 

assets and maximize 

career potential. 

206-361 -2636 
www.imageinstitute.org 

Holiday Gift Certif_Lcates Available 

ELLE N Y O RK I MAGE IN ST I T UT E 

"55 percent of your first impression I 
is your appearance." 
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Just Like a ''Real'' Court! 

The laws of each tribe 

reflect the values and 

traditions that the tribe 

has determined are most 

relevant to it. 

=======• !===------...... 

"You operate just like a real 
cow1-!" exclaimed the at-
torney on the other end 

of the line. The tribal court ad­
ministrator had just finished ex­
plaining the procedure for being 
admitted to practice before lhe 
tribal court. "Of course," thought 
the court administrator, "that 's 
because we are a real court !" 

The tribal court is the Colvi lle Tribal 
Court in n011h central Washington, on the 
Colville Indian Reservation . This con ver­
sation, w hich took place 18 years ago, oc­
curred frequently back then. Unfortu­
nately, it still happens wi th regula rity in 
2002, because many attorneys do not have 
the opportunily to learn about how tribal 
courts work u nti I they find that the proper 
juris<liction forone oftheir cases is in tri bal 
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court. The purpose o f this article is to as­
sis t WSBA member in famil ia r izing 
themselves with modern tribal court. 

From Historic to Modern Tribal 
Courts 
The judicial systems tha t exist o n many 
reservations today have little in common 
with traditional I n<lian methods of dispute 
resolution. Rather, today's tribal court has 
its roots i_n the external ly imposed Anglo 
system for "kcepingordcr" in Indian coun­
try. In 1883, the commissioner of Indian 
Affai rs authorized the creation of Cou rts 
of Indian Offenses. These courts operated 
under rules and regulations developed by 
the Bureau of Indian Affairs, and were run 
by the government's Indian agents. Al­
though many Ind ia n agents appointed 
Indian judges, the agent had to approve 
all court decisions, w hich clearly lim iled 
the cou,1s' independence. These courts 
la ter became known as "CFR. courts," be-



cause rules relating to them can be found 
in 25 CFR pt. 11 . Under the Indian Reor­
ganizat ion Act of 1934, tribes were given 
the opportunity to drafl their own consti­
tutions and laws, and sel up Lheir own 
court systems - modern tribal courts. 
These courts operale under the residual 
sovereignty of the tribes, rather than as 
agencies of the federal government. 

Curren tly there are more than 360 fully 
operational tribal courts th roughout the 
contine ntal Uni ted States and Alaska. 
They range in size from very small to very 
large, and they handle everything from the 
theft o f lawn chairs to multimillion-dolla r 
const ruct ion-projecl d isputes. Some tribal 
courts are constilulional courts, while 
some are statutorily crealed by tribal coun­
cils, which are the governing bodies of the 
tribes. Each tribe is unique and therefore 
so is the court system of each individual 
Lribe. It is important to re member thal 
whal is appropriate for one tribal court 
may nol be acceptable in another. A smart 
practitioner would be well-advised to take 
the time and make the effort to investi­
gate the tribal court they wish Lo practice 
in prior to actually making an appearance. 
It wi ll be well worth the effort in the long 
run. 

First of all, due to the inherent sover­
eign ty enjoyed by the tribes, each tribe has 
its own set of slatutory authority and regu­
lat ions, a long with its own court rules. 
Some coastal tribes may have extensive 
and complex fish ing Jaws, which may not 
be found in many inland tribes. Big game 
may not be as big of an issue for subur­
ban tribes as for rural tribes, so suburban 
tribes may not have extensive big-game 
laws, but may have complex traffic laws. 
The laws of each tribe reflect the values 
and traditions that the tribe has de ter­
mined are most re levant to it. 

Practicing in Tribal Court 
Clearly, you must know a tribe's law be­
fore you can adequately represent your 
cl ient in Lribal court. Although it is simple 
logic, attorneys new to triba l court often 
fai l to do Lheir homework. Many an attor­
ney has made the mistake of quoting state 
or federa l statuto,y or case law while pre­
senting a case in tribal court, and has lost 
on an issue, or maybe even the enti re case, 
because tribal law differed significantly 
from its state or federal counterpart. Gen­
erally speaking, state and federal case law 

is persuasive authority only, except where 
the federal courts of appeal or the U.S. 
Supreme Court has issued an opinion deal­
ing d irectly with tribal matters, or Con­
gress has enacted a statu te dealing specifi­
cally with a tribe or tribes. 

How does an attorney seeking to prac­
tice in tribal court research tribal law '? 
First, obtain a copy o f the tribe's law-and­
order code and study it carefulJy. Most law­
and-order codes will have a section list ing 
applicable law and the order in which vari­
ous types of persuasive authority will be 
considered. A tribal court may look first 
to tribal law; then tribal case law and cus-

Lorn; then sta te or federal law and case Jaw. 
ln some areas a tribe m ay, without waiv­
ing its sovereig nty, incorporate sections of 
the applicable state statutory law in to its 
own codes. 

After obtaining the tribal code, the next 
step is to determi ne the availabi lity of the 
t ribe's own court decis ion s. For example, 
the Colville Tribal Court has an extensive 
collection of case law from both the tria l 
court and the court of appeals. l t has been 
o rganized and is available on disk. There 
is even a ci tation system which can be used 
to check on the status of the cases. 

Alternatively, the la rgest repository of 
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tribal case law is the Indian Law Reporter, 
published monthly and now available at 
law libraries. Some tribes have their deci­
sions o nl ine. The Findlaw sea rch engine 
(hllp://www.findlaw.co m ) is one place lo 
sta rt your online search. If you are unable 
to fincl case law on point from the par­
ticular tribal court Lhat your case is in, look 
to the tr ibal case law from other tribes. 
While case law from another tribe is per­
suasive rather than binding authority, just 
like most sta te and federal case law, it is 

only natura l that triba l judges a re more 
likely to be persuacled by case law 1rom a 
similarly situated tribal court. 

Admission to the Tribal-Court Bar 
The next issue that a successful tiibal court 
practitioner must address is admission to 
the tiibal court bar. The requirements to 
practice law vary from tribe to tribe. Most 
tribal courts require some lype of bar fee, 
ranging from $10 to $ 150 or more; many 
tribes are now requiring bar examinations. 
Don' t worry - the exams usually can be 
completed in a couple of hours. 

To prepare for the exam, in addition lo 
specific t ribal laws, you should have some 
knowledge 01 general Indian law and the 
content of major cases affecting tribes. 
Recommend ed reading would be Felix S. 

Cohen 's treatise Hand­

book of Federal Inc/ion 
Law (1982); W illiam C. 
Canby's American Ind ian 

Law in a Nutshell (1981); 
,md The Rights of Jnrlicms 
and Tribes by Steven L. 
Pevar, published by the 
American Civil Liberties 
Unio n . These sources 
w ill give you an overview 
01 Indian law to be tter 
enable you to understand 
the setting in w hich tri­
bal courts exist and main­
lain their jurisdiction. 
Once you have success­
fully completed the bar 
exam, if requi red, you 
will be asked Lo s ign an 
oath affirming that you 
w ill faithfully obey the 
laws a nd ethical s tan-

Spoka11e Tribal Court Chief fudge Mary Pearson with 
Spokane Tribal Court Judge Conrad Pascal. 

dards of the tribe. 
Having obtained the ability to practice 

in tribal court, and having determined the 
applicable law in your case, you are now 
ready to head for the courthouse door. Be 
advised that in t ribal courts, as with state 
and fede ral courts, Lhe clerk (or admin is­
trator) is usually i-he heart of the sy Lem. 

l f you have questions, most of the time 
the clerk or adminis trator wilJ be able to 
give you an answer or send you in the right 
direction. They won't do your job for you, 
but are usual ly w illing to help out, es pe­
cially if it makes their job easier. "Please" 
and "thank you" are ve1y welcome, since 
cour1 clerks don't hear thi a lot. Fincl the 
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fine line between "needy" and "trying to 
be prepared" and stay on the correct siJe 
- it will make the system run smooth.er 
and your experience better. The court clerk 
or administrator is also an excellent re­
source for information on tribal customs 
and traditions. If Lhey can' t help you, they 
usua lly can tell you who can. 

In addition to learning about proper 
procedures from court clerks or adminis­
Lrators, the successful tribal-court practi­
tioner needs to know that tri bal courts op­
erate on a great deal less money than thei r 
state and federal counterparts. Though 
most tribal courts have computer access, 
many are not yet on the Internet or are 
only beginning to explore the technology. 
While it may be easy for you to e-mail in­
formation, it might not be easy for court 
staff to download or process it. Find out 
the capabilities of each court you are prac­
ticing in front of, including their rules, then 
follow them to the letter. If faxing is an 
option, find out when and how you are 
allowed to file information. 

Tribal-Court Judges 
What does the successful tribal-court prac­
til ion er need to know about tribal judges? 
Many of these judges are some of the 
sharpest attorney and lay judges you wi ll 
ever have the opportunity to practice be­
fore. Often, they have been on the tribal 
bench for many years and know the ap­
plicable law inside and out. However, be­
cause most tribal courts are overburdened 
aml understaffed, tribal judges often need 
to move a long docket along as quickly as 
possible. For this reason, tribal-court jud­
ges appreciate presentations in plain En­
glish , without a great deal of jargon or le­
galese. The judges exhibit a high degree 
of common sense and practicality, and 
they do not suffer grandstanding easi ly. 
They expect attorneys to come be fore 

them fully prepared and with a respectful 
attitude toward the Lribal court and court 
staff. 

Many tribal-court judges do not have 
access to stocked law libraries. Often, tribal 
court judges don't have law clerks, so any 
research has to be conducted by the judge 
at a law school or county Jaw library. If 
you can submit case law with your docu­
ments, do so. It helps speed up the review 
process, and the judge will appreciate the 
extra effort. Finally, and maybe mosl im­
portantly, the successful tribal-court prac­
titioner needs to know that being a law­
yer whose practice takes h im into tribal 

court has both a rewarding and challeng­
ing adventure ahead. Many attorneys be­
lieve that tribal courts are the bes t to work 
in, because they are client friendly, and the 
system is faster and easier to negotiate. 
Moreover, in tribal court the law often is 
still in the process of being developed, and 
litigants and their a t-torneys may be in a 
position to have a significant impact on 
tribal law. In addit ion, as no led above, 
tribal court resources are limited, so tribal 
courts have had to find alternative ways 
to settle disputes and punish offenders. 
Most of the time the remedy focuses on 
rehabi litation and healing rather than 
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solely punishmenl and money damages. 
A smart praclil ioner will be Flexible and 
learn to adapt his way of thinking, rather 
1han remain rigid in his approach to cases. 

Conclusion 
This latte r fact may expla in w hy triba l 
courts have many dedicated slaff mem­
bers. They a re nol in the ir jobs for the 
money or the presLige. They are there to 
help their people, w hether they are Indian 
or non-Indian. Most love their jobs because 
the tribal-court environment can be so var­
ied and challenging. Many of the staff have 
risen through the ran ks and know the sys­
tem inside and out. They wear many hats 
and perform many functions. Most have 
a great sense of humor, although it may 
sometimes get losl in the cultural transla­
tion. Don't worry - they a ren't laughing 
al you - they're laughing with you! 

Yes, tribal courts are just li ke "rea l" 
courts. You a re expected to know Lheir 
laws, respect the ir systems, and help bring 
harmony and order to their people. Not 
everyone is cut out to practice before a 
tr ibal court, but if you are one of the lucky 
ones, you are a very special person indeed. 

We thank you for your contribution, 
salute you for your dedication, and wel­
come you to our family. ~ 

Judge Edythe Chenoisis has se,ved as the 
chief judge of the Quinault Tribal Court for 
22 years, and as judge or associate judge 
for numerous tribal courts and courts of 
appeal. She is past-president of the North­
west Tribal Court Judges' Association, and 
sen1es on the board of directors for the Na­
tional American lndian Court Judges Asso­
ciation. 

Judge Jane M. Smith has worked in the 
tribal-court system for more than 20 years. 
She is a judge.for the Puyallup Tribal Court 
and the Quinault Tribal Court und their 
courts of appeal; and appellate judge for 
the Suquamish und Tulalip Tribal Courts. 
She serves on the WSBA Practice of Law 
Board, and is the administrator and law 
clerk for the Colville Court of Appeals. 

Judge Cynthia A. Jordan is an attomey 
and judge for the Nez Perce Tribal Court of 
Appeals. She has worked for the Coeur 
d'Alene tribe as a public defender and GAL; 
the Kootenai Tribe of Jclaho as a. tribal at­
torney and TERO officer; the Spokane Tribe 
as a special prosecutor; the Colville Tribe 
in the Legal Service Office; and for the 
Mohegan Tribe. 
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Blurring the Boundaries of 
Tribal and State Jurisdiction 

A spate of decisions adverse to Indian tribes in 2001 put an 
exclamation point on the run of defeats tribes have suffered 
in recent years before the U.S. Supreme Court. In response, 

the Senate Committee on Indian Affairs held an unprecedented "Hear­
ing on Rulings of the United States Supreme Court Affecting Tribal 
Government Powers and Authorities," and heard testimony arguing 
that "the Supreme Court is abandoning its enshrined principle of 
deferring to Congress and is itself re-shaping and diminishing tribal 
rights and undermining Indian policy."' This article gauges the cor­
rectness of this assertion by reviewing some basic principles of In-

Most of the "permanent" 

homelands promised 

in treaties, however, were 

dramatically reduced 

in size when non-Indian 

settlers clamored for land 

previously "guaranteed" 

by treaty. 8 

dian law, shi fting congressio nal policies, 
and the Supreme Court's recent rulings. 
The examination reveals that change has 
indeed been s ign_ificant with respect to 
tribal aulhority over non-lndians on non­
Indian land. However, the Court has con­
tinued to be protective of tribal water 
rights, hunting and fishing rig hts, and 
most t ri bal regula tion of members and 
non-members on tribal lands. 

The Supreme Court developed the de­
fining principles in Indian law in the early 
19th century under Chief Justice John 
Marshall in cases known as the "Marsha ll 
Tri logy."• One of the mos t famous state-
ments respecting tribal, s tate and federal 
relations is set out in Worcester v. Geor­
gia, a case rejecting Georgia's as e rtion of 
crim inal jurisdiction over a non-Ind ian 
present within the Cherokee Nation. Ch ief 
just ice MarshaJl 's majority opinion sue 
cinctly explained the status of Indian 
tribes under internationaJ and fe<leraJ law 
in the following te rms. 

The Indian nations had a lways been 
considered as distinct, independent po-
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litical com munities, retai ning their 
o rigi nal na tu ral righ ts, as the undis­
puted possessors of the soil, from time 
immemorial, with the si ngle exception 
of that imposed by irresis tible power, 
w hich excluded tJ1em from intercourse 
with any other Europea n potentate 
than the fi rst discoverer of the coast of 
the particular region claimed .... The 
Cherokee nation, then, is a d istinct com­
munity occupying its own territory, 
with boundaries accurate ly described, 
in which the laws of Georgia can have 
no force, and which the ci tizens of Geor­
gia have no right to enter, but wi th the 
assent of the Cherokees themselves, or 
in conformity with treaties, and with 
the acts of congress. The whole in ter­
course between the United States and 
this nation is, by our constitution and 
laws, vested in the government of the 
United Statcs.J 

This hard and fas t rule has been modi­
fied over the years, so tJ1at by 1973 the 
Supreme Court noted: "The status of the 
tribes has been described a an anomalous 
one and of complex character, ror despite 
their partia l assimilation in to American 
culture, the tribes have retained a semi­
independent position ... not as States, not 
as nations, not as possessed or the fuJ l at­
tribu tes of sovereignty, but as a separate 
people, with the power of regulating their 
internal and social rela tions, and thus fa r 
not brought under the laws of the Union 
or of the State with in whose limits they 
resided."4 The complexi ty has come Ln part 
because Congress has exercised its "ple­
nary power" over Indian affa irs in wildly 



organiza tion Act or 1934 (IRA)." ! The IRA was intended to strengthen 
5: tribal governments and to ensure perma-
~ nent protection for the remaining Indian 
~ land base. To that end, it offered tribes Lhe 

-~ opportun ity lo reorganize their govern­
mental structure pursuant lo federally ap­
proved constitutions, a nd stopped the 
breakup of the tribal land base. Not long 
after passage of Lhe IRA, Congress again 
reversed course and called for the termi­
nation of a number of tribes. The termina­
tion policy was accompanied by the adop­
Lion of Public Law 280, which authorized 
(and in some instances required) slates to 
extend their jurisdictional reach in to In­
dian country. J n response, Indian tribes or­
ganized on a national level to fight for their 
political exjstcnce, causing the termination 
expe riment to fizzl e ou t by the early 
1960s. ' J Formal repudi at ion of the te r­
mination policy was not long in coming. 

Indian tribe members perform cm honor song outside the United States Supreme 
Court on. October 71 20021 in. Washington, D.C., during a rally for tribal sovereignty. 
The Supreme Court will have two tribal-control issues before it this session. 

divergent ways over the course of U.S. his­
tory. 

Shifting Congressional Policies 

One of the first ac ts of Congress was the 
Indian Tracie and J ntercourse Act of 1790, 
which secured tribal lands from sta te o r 
private-pa rty acquisition without the con­
sent of the U.S. Congress.5 This protective 
measure, however, was soon augmented 
by a con tradictory federal effort in the 
1820s to "remove" Indian tribes from the 
East to the Oklahoma Territory and other 
parts of the West.6 T he lndian-removal 
statutes were supplemented by treaty ne­
gotiat ions with western tribes to achieve 
peaceful re lations with the tribes, and 
more importantly, to gai n cessions of vast 
areas for land-hung1y set tiers. In exchange, 
the Unjted States promised permanent 
homelands and often recognized off-res­
ervation hunting and fishing rights.? Most 
o r the "permanent" homelands promised 
in treaties, however, were dramatically re­
d uced in size w hen non-Ind ian settlers 
clamored for l,rnd previously "guaranteed" 
by treaty.gThere were l'requent allegations 
by tribe o f fraud on the part of the United 
States in negotiation of the treaties, but 
the Supreme Court deferred such ques­
tions to Cong ress.'1Treaty-maki ng with 
tribes ended in 1871 when the House of 
Representa tives re fused to appropriate 

funds to implement existing treaties un­
less the Senate agreed that it would no 
longer part icipate in the trea ty process 
with tri bes. Therea~er, Congress more Fre­
quently legislated to change the jurisdic­
t ional rules when it saw fit , or when it d is­
agreed with Supreme Court decis ions. 
Major congression al acts were often 
adopted without even the veneer of agree­
ment that surrounded many of the trea­
ties. 

Congress embarked on an aggressive 
"assimilation policy" in an attempt to end 
Lribalism and make more land ava ilable 
for non-Indian settlement. The primar y ve­
hicle for the assimilation policy was the 
General Al lo tmen t Act of 1887,'0 which 
gave the president o f the Uni ted States 
authority to assign communal tribal lands 
lo individual tribal members, and restore 
remaining "surplus lands" to the public 
domain. As a resull of the allotment policy, 
the Indian land base was reduced from 
140 million acres in 1887 to 48 million 
acres in 1934. By the New Deal era, it was 
clear that the forced assimilalion of Indian 
people and the destrnction or their gov­
ern ments were not going to occur. This 
was acknowledged by the federa l govern­
ment in the congressionally mandated 
Merriam Report, '' which proclaimed the 
allotment policy an unmi tigated disaster 
and prompted passage of the Indian Re-

"' 

President Nixon's dramatic message to 
Congress in 1970 announced th e policy 
of "self-de terminatio n without termina­
tion ." H.R. Doc. No. 91-363, 91st Cong., 2d 
Sess. (J uly 8, 1970). Congress followed suit 
by adopting the T nclian Self~Determination 
Act of 1975,'4 which revived the pro-sov­
ereignty sp irit of the Indian Reorganiza­
Lion Act and provided for d irect tribal ad­
ministration of certain federal programs. 
A host of federal statutes adopted in the 
current self-determi nation era provide d i­
rectly for the exercise of delegated federal 
authority over tribal territory and all those 
witftin it.'' 

Given the number of 180-degree turns 
in federal Indian policy, it is dangerous to 
speculate that no other w ill occur. How­
ever, the consistent congressional support 
for tribal self-government in the past 30 
years, combined with grea tly increased 
tr ibal economic and polilical influence, 
makes another reversal seem unlikely. 

The Supreme Court in the Modern Era 
The "modern era" in Indian law com­
menced in 1959, when the Supreme Court 
relied on the rule of Worcester v. Georgia 
to hold tha t contract disputes a rising on 
Ind ian reservations m ust be heard in tribal 
court, i.e., sta te cow-t jurisdiction would 
not be al lowed. '6 The fact tha t the conduct 
at issue occurred on the reserva tion and 
one party was an Indian was sufficient to 
defeat sla te jurisdiction. The Court's rul­
ing was the fi rs t of many in which tribes 
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a11d their members maintained their tra­
di tional insu lat ion from slate judicial and 
regulatory jurisdiction. 

When tribal lands are involved, the Su­
preme Court has frequently (and recently) 
affirmed that Indian tribes exercise gov­
ernmental powers "not by v irtue of any 
delegation of powers, but rather by rea­
son of their origi nal tribal sovere ignty."17 

Applying this reason ing, the Court upheld 
the taxing authority of the )icarilla Apache 
Tribe and the Navajo Nation over non-In­
dian corporations doing business on tribal 
lands in two hotly contested cases.'8The 
Court echoed Worcester v. Georgia, and 

held that tribes possess inherent powers, 
including "t he power of taxation !which j 
may be exercised over members of the 
tribe and over nonmembers." 19 In New 
Mexico v. Mescalero Apache Tribe,'0 the 
Cou rt re lied on these same principles to 
uphold tribal regulatory authority to regu­
late non-Indian hunting and fishing on the 
Mescalero Apache reservation. The Court 
struck down con flict ing state regulations, 
noting that "S ta te jurisdic tion is pre­
empted by the operation of federal law if 
it interferes or is incompatible w ith fed­
eral and tribal interests reflected in fed­
eral law, unless the State interests at stake 
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are sufficient lo justify the assertion of 
State au thori ty."" 

The string of tribal victories, however, 
included some sig nificant de feats that 
foreshadowed the current Cou rt's appar­
ent hostility to tribal jurisdiction over non­
members. The first major defea t for tribal 
authority is found in a case out of the Se­
attle area - Oliphant v. Suquamish Indian 
Tribe." The Court held, for the first time 
in 150 years, tha t incorporation of tribes 
in to the United Stales deprived the tribes 
of an inherent govern.mental power. The 
Court thus rejected the rule that incursions 
on tribal auihoriry would only be found 
when explicitly authorized by Congress. 
Although the loss of criminal jurisdiction 
over non-lnd ians was a significant blow, 
what was most damaging was the fact that 
Lhe Cou1t implied the loss of inherent tribal 
authority. lt would not be long before this 
approach was transported to the civil ju­
risdiction context. 

In Montana v. United States:i the Court 
announced a presum ption against the ex­
ercise of tribal jurisd iction over nonmem­
bers on non-Indian la nd wi thin Indian 
cou ntry. Montana involved a challenge to 
the Crow Tribe's claim of ownership of the 
Big Hom River and regulation of non-In­
dian hw1ting and fishing on the river. Af­
ter rejecting the tribe's claim of ownership 
of the bed and banks of the river, the Court 
held that the tribe lacked jurisdiction to 
regulate non-Indians o n what were held 
to be state lands. The decision did not cause 
much a larm among Indian tribes, since the 
Court set out two exceptions to the gen­
eral rule: when the non-Indian has entereJ 
into consensual rela tions w ith the tribe or 
its members; or w hen the non-Indian's 
activities have a significant effect on the 
pol it ical integrity, th e eco nomic security, 
or Lhe health or welfare of the tribe or its 
members:'4 The exceptions seemed qui te 
broad, and many tribal advocates assumed 
that most assert ions of tribal authority 
would fit wi thin the notion of health or 
welfare regulation. 

Ten years later, in Brendale v. Confed­
erated Tribes and Bands of the Yakima Jn­

dianNation,'1a fractured Court held in plu­
ral ity opinions: 1) that the Yakima Nation 
lacked au thori ty to zone non-Intlian land 
in a port ion or the Yakima reservation that 
was predominantly non-Indian in charac­
ter; and 2) that the Nation did have au­
thori ty over non-Ind ian lanJ in an area of 



the reservation that was said to have re­
tained its "lndian character." Four mem­
bers of the Court would have denied tribal 
authority in both instances based on the 
policies embodied in the General Allot­
ment Act. Although tJ1e allotment policy 
is long gone, its effects are nol. The Su­
preme Court described the effects of a llot­
ment on the Yakima Reservation in a way 
applicable to many other reservations: 

T he reservation is located in the south­
eastern part of Lile State of Washing­
ton. Approximately 1.3 million acres of 
land a re located within its boundaries. 
Of that !anti, roughly 80% is held in 
lrusl by the United States for the ben­
efi t of the Yakima Nation or individual 
members of the Tribe. The remain ing 
20% of the land is owned in fee by ln­
dian or non-lndian owners. Most of the 
fee land is found in Toppenish, Wapato, 
and Harrah, the three incorporated 
towns located in the northeastern part 
of the reservation. The remaining fee 
land is scattered throughout the reser­
vation in a "checkerboard" pallern.' 1

' 

Conflicts between tribal and slate ju­
risd iction in the most contentious cases 
come out of fact pal terns reflective or this 
checkerboard land-holding pattern. These 
include conflicts over competing tribal and 
county zon ing schemes, dual taxatio n of 
private bus iness, and s late taxation of 
tribal land and regulation of waler use. In 
all or these areas, the courts are called on 
to reconcile the confl icting implications of 
the abandoned a llotmen t policy with cur­
rent congressional policies protect ive of 
tribal authority. Congress has authority Lo 
reconcile the conflicting policies, but has 
not acted - thus leaving the Supreme 
Court as the fi nal arbiter of tribal-state ju­
risdictional conflicts. The Brendale deci-

sion created great uncertainty that reigned 
unti l the Court's recent and frequent for­
ays into the area. 

Recent Supreme Court Decisions 

Highlight Break with Past 

The Senate Committee hearing focused on 
three recent cases in which the Supreme 
Court sharply limited the authority o f In­
dian tribes to adjudicate cases involving 
non-Indians, or to regulate the ir conduct 
on non-lndian land with in Indian coun­
try. It is no coincidence that the change in 
the Court's approach was accompanied by 
the retirement of justices Brennan, Mar­
shall and Blackrnun, all of whom were 

k nown for their thoughtful treatment of 
Indian law issues. It must also be pointed 
out, however, that up until the decision in 
O/iphanl, the CoUI1 rarely heard cases in­
volving Lhe exercise of tribal authority over 
non-Indians. The rapidly expanding gov­
ernmental capacity of tribal governments 
and coLu-ts in the modern era led to in­
creased conflict wiUl non-! ndians regu­
lated by tribes or haled into tribal courts. 

In Strate v.A-1 Contractors,'7 the Court 
denied tribal-coml jurisdict ion to adjudi­
cate a tort claim arising from in juries suf­
fered in an automobile accident on an In­
dian reservalion. The plaintiff was a non­
lnc..lian reservation resident married to a 
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tribal member. The Supreme Court held 
that because the accident took p lace on 
state highway right of way, the Montana 
presumption against tribal ju risdiction ap­
plied. The righ t of way was said to be the 
equivalent of non-Indian land, although 
the tribe held the underlying interest and 
thus had granted the right of way. Apply­
ing the second exception announced in 
Montana, the Court held that tribal regu­
lation of highway safety was not neces­
sar y to protect "the political in tegrity, the 
economic security, or the health or wel­
rare of the tribe [or its membersJ." 

Next, in Atkinson Trading Company v. 
Shirley,28 the Court ruled that the Navajo 
Nation lacks authori ty to impose a hotel 
occupancy tax on non-Indian guests of a 
hotel on non-Indian land with in the Na­
vajo reservation. The hotel is surrounded 
by tribal land and is served by the Nation's 
police, fi re and emergency health services. 
The Nation a1·gued that the availability of 
t he services constituted consensual rela­
tions between the Nation and hotel guests. 
In add ition, th e hotel 's presence was 
claimed to have a s ignificant effect on the 
politicaJ integrity of the Nation because of 
the need to administer various services to 
patrons of the hotel. The Court ruled that 
neither Montana exception applied: 

The consensual relationship must stem 
from "commercial deal ing, con tracts, 
leases, or other arrangements," [ci talion 
omitted! and a nonmember's actual or 
potential receipt of tribal police, fire, 
and medical services does not create the 
requisite connection .... [Second!, what­
ever effect petitioner's operation of the 
Cameron Trad ing Pos t might have 
upon surrounding Navajo land, it docs 
not endanger the Navajo Nation's po­
litical integrity. 

The plurality opinion that res ted on de­
mographics and the "Indian character" of 
the area in Brendale appeared to support 
the Navajo position, but the Court brushed 
that argument aside without analysis. 

Even more striking was the resul t in 
Nevada v. Hicks, 533 U. S. 353 (2001 ), 

wh ich involved a tribal-court action 
against a stale o fficer pursuant to 42 U.S.C. 
§ 1983 and tribal tort law. A county law­
enforcement officer sought a warrant 
from a state court judge lo search a tribal 
member's home on a reservation for evi­
dence of an alleged off-reservation crime. 
The state cou11 issued a search warrant, 
but informed the officer Lhat the warrant 
would not be valid on the reservation 
without endorsement by the t ribal cowt. 
The county officer obtained tribal-court 
permission for a search, but exceeded the 
terms of the tribal warrant. A second 
seard1 was conducted without tTibal-court 
authorization, and the county officer dam­
aged the nibal member's property. The 9th 
Circuit ruled that the tribaJ coun had ju­
risdiction to hear the sui t: against the stale 
officer. The Supreme Cou11 reversed, hold­
ing that state officials may enforce state­
issued search warrants agains t tribal 
member on tribal land when investigat­
ing alleged off-reservation crimes. Since 
tribes accordingly lacked jurisdiction to 
regulate the stale official while engaged 
in his official duties, it fo llowed, accord­
ing to Justice ScaJia, that the tribal court 
could not hear the action. This ruli ng 
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prompted Judge William C. Canby Jr. to 
tell the Senate Committee on Indian Af­
fa irs tha t: 

the recent decades have seen a signifi­
cant change in the Supreme Court's 
view of the inherent power of Indian 
tribes. Many decisions, culminating in 
last term's Atkinson and Hicks, have 
substantially changed what has long 
been assumed to be the boundaries of 
tribal and state power in Indian coun­
try. The new restric tions on tribal 
power represent a judicial trend only; 
they have not been paralleled by any 
changes in congressio nal or executive 
policies concern ing fndian affairs. 
None of the changes in the boundaries 
of state and tTibal power affected by 
Supreme Cou rt decisions are based on 
the Constitution; they accordi ngly are 
subject to modification al the will of 
Congress in the exercise of its power 
over Indian affairs.'9 

Big Change in a Small Area? 
The Supreme Court has made big changes 
in the law respecting the relative bounds 
of tribal and state ju risdiction, and it is 
unlikely to reverse course any time soon . 
The changes, however, have greatest effect 
on tribal control of non-Indians on non­
Indian lands within reservations. The ex­
ercise of delegated federal authority by 
tribes may limit the import of the deci­
sions as would the tribal acquisition of 
non-Indian land. Nevada v. Hicks is more 
troubling, but it may best be viewed as a 
limited aid to enforcement of off-reserva­
tion crimes. It is important, however, to 
note that the Court did not question other 
relatively recen t ru lings confirming tribal 
regulatory authority over non-Indians on 
triba I lands. 

At the same time, tribes may be encour­
aged by the fact that the Court has re­
mained faithful to important tribal prop­
erty rights embodied in tTeaties and agree­
ments with the Un.iled States. In the land­
m ark case construing the fishi ng rights of 
most Indian tribes in Washington, Wash­
ington v. Washington Commercial Passen­
ger Fishing Vessel, Ass'n.,"0 the Court up­
held Judge George Bold t's holding that the 
tribal rights extended to up lo 50 percent 
of the harvestable surplus of fish passing 
usual and accustomed tribal fishing sitesY 
The Court' adhered to these principles in 

L999 when it rejected the state of Minne­
sota's attempt lo regula te off-reservation 
treaty fishing rights in Mille Lacs Band of 
Chippewa Indians v. MinnesolaY The 
Court in 2001 also rejected states' rights 
arguments and upheld tribal ownership 
of the bed of Lake Coeur d'Alene.33 The 
current Supreme Court is likely to con­
tinue to be protective of tribal property 
rights guaran teed by treaty o r agreement, 
although the hosti lity it has exhibited to­
ward the exercise of tribal jurisdiction in 
some limited contexts makes prediction 
hazardous. ~u 

Robert T. Anderson is an assistant profes­
sor of/aw and director of the Native Ameri­
can Law Center at the University of Wash­
ington. School of Law. 

NOTES 
1. TesLimony of Professor David 1-1. Getches, Hear­
ing on Rulings of the United States Supreme 
Court Affecting T1ibal Government Powers and 
Authoril ies, Sen. Comm. on l ndian Affairs, 107th 
Cong. 2d Sess. (Feb. 27, 2002). The author of th is 
a rticle and the Honorable William C. Canby Jr. 
also testified al the hearing. 
2. johnson v. McIntosh, 21 U.S. 543 (1823) (tribal 
conveyances o r land to pri vate party in 1773 and 
1775 1101 valid because not approved by the dis­
covering Nation); Cherokee Nation v. Georgia 30 
U.S. , (1831)( tr ibes are "domestic dependent 
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Nal'iuns," not s ta tes or foreign nations and thus 
may not bring original aclions in the Supreme 
Court under An. Ill of the Consti tution). 
3. Worcesler v. Georg ia, 31 U.S. 5 15, 560 61 
(1832). 
4. McClanahan v. Arizona State Tax Comm'n, 411 
U.S. 164, 173 (1973)( internal citations omitted). 
5. 1 Stal. 137. The act was temporary, but was 
continued in va rious forms and is now codified 
al 25 U.S.C. § 177. 
6. Ch. 148, 4 Stat. 411-12. 
7. See Washington v. Passenger Fishing Vessel 
Ass'n.,443 U.S. 658 (1979). 
8. See United State; v. Shosho11c Tribe, 304 U.S. 
11 l (1938). 
9. See Prucha, American Indian Trealies 173-74 
(1994). 
10. General Allotment Act of 1887 (Dawes Act), 
Ch. 119, 24 Stat. 388. 
11. I nstitule for Government Research, The Prob 
/em of Indian Aclministralion ( 1928); see also, F. 
Cohen, /-lane/book of Federal Indian Law 144 
(1982 ed.). 
12. See 25 U.S.C. §§ 46 1- 479. 
13. See Stephen Cornell, The Return of the Na­
tive 123 124 (1988). 
14. 25 u.s.c. § § 450-45011, § § 455-458e. 
15. Examples include Indian liquo r laws, 18 
U.S.C. 1152; the Clean Air Act, 42 U.S.C. 740 1-
7642; the Clean Water Act, 33 U.S.C. 1251-1377. 
See Nance v. EPA, 645 F.2d 701 (9 th Cir. 1981); 
City or Albuquerque v. Browner, 97 F.3d 415 
(10th Cir. 1996); and Montana v. EPA, 137 F.3d 
1135 (9th Cir. 1998). 
16. Williams v. Lee, 358 U.S. 217 (1959); see 
Wilkinson, American Indians, Time, and the Law 
( 1987) (describing the "modern era" as commenc­
ing with the Court's decision in Williams v. Lee). 
17. United States v. Wheeler, 435 U.S. 313, 323-
24 (1978). 
18. Merrion v. Jicari lla Apache Tribe, +55 U.S. 
130 ( 1982); Kerr-McGee Corp. v. Navajo Nation, 
471 U.S. 195, 198 (1985). 
19. lei., citing Powers of Indian Tribes, 55 l.D. 14, 
46 {Oct. 25, 1934); see also Felix S. Cohen, Hand­
book of Federal Indian Law 123 (19+1 ). 
20. 462 U.S. 324 (1983). 
21. id. at 334. 
22. 435 U.S. 191(1978). 
23- 450 U.S. 544(1981). 
24. 450 U.S. 544, 566. The rule also has no appli­
ca tio n irCongress has delegated authorily to lhe 
tribe to regulate i11 an area. See note 18, supra. 
25. 492 U.S. 408 (1989). 
26. Brenclale v. Confederated Tribes and Bands 
of the Yakima Indian Nation, 492 U.S. 408, 415 
(1989). 
27. 520 U.S. 438 (1997). 
28. 532 U.S. 645(2001 ). 
29. See Note 1, supm. 
30. 443 U.S. 658, 666 (1979). 
31. Citing, Tulee v. Washington, 315 U.S. 681; 
Seufert Bros. Cu. v. Unit ed States, 249 U.S. 194 
(1919); and United Sta tes v. Winans, 198 U.S. 
371 (1905). 
32. 526 U.S. 172 (1999). 
33. lclaho v. United Sta tes, 533 U.S. 262 (2001). 
The Court s imilarly ruled in ravor of the Quechan 
Tribe's reserved water right, in the la test itera­
tion of /\rizona v. Cal iforn ia, 530 U.S. 392 (2000). 



Doing Business in Indian Country 
by Rion Ramirez 

T his article sets forth some of the issues to be considered and 
addressed by non-tribal parties when entering into commer­
cial transactions with federally recognized Indian tribes or 

tribal entities; tribally controlled business enterprises; or Indian­
owned, reservation-based business enterprises. 

The method of a tribe's organization affects how powers 

are distributed; who can act for the tribe; and what, if any, 

approvals m ay be nece ssary to c arry out a transaction. 

The Quinault Beach Resort in Ocean Shores is one of Washington's 
premier coastal destinations and a wonderful example of a 
successful business venture in Indian Country. 

Organization of an Indian Tribe 

Indian tribes are organized in different 
ways. The m ethod or a tribe's organ.izaLion 
affects how powers are d istributed; who 
can act for the tribe; and what, if any, ap­
provals may be necessary to carry ou t a 
transaction. 

lf a tribe is o rgan ized under Section t6 
of the Indian Reorgan ization Act of 1934 
(IRA), 25 U.S.C. Section 461, et seq., Lhe 
tribe wi ll be governed by a consli tutio n 
adopted under Section 16 of the IRA, 25 
U.S.C. Section 476. The constitution will 
normally describe the governing body of 
the tribe and set forth the powers and au-
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tho rity thal the governing body has. ll may 
gran l lo !h e governing body all power and 
autho rity to adopt legislation and carry on 
the activities of the tribe, or ii m ay reserve 
so me o r a ll of the powers to the adul t 
members of 1he tribe as a w hole (often 
referred to as the General Counci l). 

Many tr ibes are no t orgnnized under 
the TRA. In those cases, the tr ibe's govern­
ing in struments may consist of tribal his­
tory, orcl innnces, resolutions or othe r ac­
tions. T hese must be reviewed carefu lly 
in o rder to determine the iden tity of the 
governing body, the powers tha t govern­
ing body has, and the extent to wh id1 pow­
ers are reserved to the members of the 
tribe as a w hole. 

Any tribe, whether or not organized un­
der Section 16 of the I RA, may a lso be in­
corporated u nde r Section 17 of the IRA, 
25 US C. Seclion 477, whereupon it w ill 
also have a cha rler issued by the U.S. sec­
reta ry of the interior. J ncorporation is sig­
n ificant in that it creates a separate, some­
wha t parallel legal ent ity w ith respect to 
w hich the powers to contract, p ledge as­
sets, a nd be sued may differ from the gov­
e rnmental enti ty. The constitution (for an 
IRA tribe) or tribal law (for a non-IRA 
tribe) and the charter w ill sometimes draw 

d isbnctions between the govern mental 
entity (organized under the constitut ion 
or tribal law) and the business entity (or­
gan ized under the cha rter) in terms of the 
respons ibil ity fo r carry ing out cer ta in 
fu nctions. A Section 17 corporation may 
be used by a tribe as its vehicle for ca rry­
ing out business activities, as discussed in 
more d etail be low. Actions of the Sectio n 
17 corpora tio n may require approval by 
the governing body of the tribe or, again, 
by the General Council. 

Business Organization 
The nature of the entity w ith w hom one 
is deal ing nffects the legal rights and rem­
ed ies avai lable to the non-Indian party. 

Government or Governmental 
lnslr w11.entality 
Tribal governments ,rnd their governmen­
ta l instrumentalities (e.g., housing authori­
ties, util ity com m issions, land commis­
sio ns) contract directly for goods and ser­
vices. In these cases, the issues o f govern­
mental organization and who may act lo 
bind the governmen tal en tity a re para­
mount. In additio n, th e sovereign immu­
ni ty, court jurisdiction and remedy issues 
d iscussed be low are m os t clearly p resent. 

Section 1 7 Corporations 
A Lribe tha t has establ is hed a Section 17 
corporation may have t ransferred to t hat 
entity some or a ll of the responsibi lities 
of carrying out tribal business activi ties. 
Many Section 17 corpora tions exist, but 
most have been inactive s ince creation. 
This is the resuJt of the use, in Lhe ea rly 
years after passage of the I RA, of standard­
form corporate charte rs p rornuJgated by 
the Bureau of Tndian Affairs (BIA) tha t 
were qui te restricbve in w hat a Section 17 
corporation could do, and q uite expansive 
in the overs ight a nd approval powers 
granted to the secre tary of the in terior. The 
restrictive nature of the BIA-gene rated 
charters is not required by the s tatute, and 
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some tribes have adopted new charters for 
their Sectio n 17 corporat ions that arc de­
signed to make those entities useful tools 
for tribal business activity. 

Much as a state-chartered corporation's 
articles of incorporation and bylaws spell 
out the corporation's au thorized purposes 
and its method of acting, a Section 17 char­
te r spells out the au thorized purposes of 
the Section 17 corporation; its ability to 
borrow money, to encumber its assets, to 
sue, be sued and to waive its sovereign 
immunity; and how autonomous it is from 
tribal governmental control. When deal­
ing with a Section 17 corporation, it is es­
sential lo review the charter provisions 
and any bylaws of the corporation, to de­
termine any limits on the corporation's 
powers to act, who can act For the corpo­
ratio n, the extent to which corporate ac­
tion must be approved either by tribal 
government or the secretary of the inte­
rior, the extent to which assets of the cor­
poration can be used as collateral to se­
cure corporate obligations, whether the 
corporation enjoys sovereign immunity, 
and the abil ity of the corporation to waive 
sovereign immunity. 

Tribally or State-Chartered Business 
Entities 
ln several cases, tribes have formed cor­
porations or other legal entities organized 
under tribal or state law, rather than Sec­
tion 17 of the IRA, to conduct business 
operations. In these instances, it is neces­
sary to exami ne the charter, bylaws or 
ot her organizational documents of the 
entity in question as well as the state or 
tribal laws, o rdinances or resolutions un­
der which it is organized. 

If the entity is created under tribal law; 
the tribe wi ll probably have enacted a cor­
poration code or similar tribal statute or 
ordinance governing the ability of tribal 
corporations to be formed, the procedures 
to be followed, and the powers and im­
munities of tribal corporations. Tribal law 
may distinguish between tribal corpora­
tions owned by the tribe itself (which then 
serve as vehicles for tribal business activ­
ity) and tribal corporations wholly or par­
tially owned by tribal members. In the case 
of triba lly owned corporations, the corpo­
ration may share in the sovereign immu­
ni ty and other privileges o f the tribe it­
self, the powers of the corporation to sue 
and be sued may be restricted, and the 

t1ibaJ government may exercise some over­
sight and control. In the case of individu­
a lly owned tribal corporatio ns, sovereign 
immunity may not be present, but tribal 
law may specify the forum in which it may 
be sued. Thus, when entering into a busi­
ness transaction with a tribally created 
entity, one must inveslige and review or­
ganizational documents, including autho• 
ri zing resolutions o f all governmental and 
business entities involved, to ensure that 
the entity wi th w hom you are contracti11g 
is properly organized and is acting within 
its power, and that all necessary steps have 
been taken to approve and authorize the 
execution, delive1y and performance of the 
contract by the t ribal entity. 

If the entity is created under state law, 
the general laws of the state apply. A cor­
poration created under state law is a crea­
ture of the s tate, notwithstanding the fact 
that the owners of the corporation may be 
a tribe or tribal members. Thus, as a gen­
eral rule, such a corporation may be sued 
in state court, as may any other state-cre­
ated entity, and judgment may be obtained 
against corporate assets.' However, a few 
courts have extended sovereign immunity 
to tribal not-for-profit corporations formed 
under s ta te law.2 Nonetheless, act ions 
against the corporate owners (in an a t­
tempt to pierce the corporate veil} would 
be subjected to the same defenses those 
owners would have if sued in other situa­
tions. For these reasons (and for tax con­
siderations), tribes and tribal members 
genera lly find the use of state-chartered 
entities less desirable than entit ies created 
under tribal law. 

Reservation or Trust Land 
Title to rese,valion lands is generally held 
by the United States in trust for the tribe. 
Under applicable federal law, such t ribal 
trus t lands generally may not be sold, 
taxed or encumbered. It is possible, w ith 
the approval of the BIA, for a tribe to lease 
tribal trust lands (e.g., to a tribal en ti ty or 
tribal member for business or residential 
purposes or to a non tribal party for busi­
ness purposes) and for the lessee lo grant 
a leasehold mortgage on his leasehold in­
terest; this approach can give a lender the 
right, upon a default, to exercise dom in­
ion and control over the land in question 
for the remaining term of the underlying 
lease. By federal regulation, such leases are 
generally limited to a term of 25 years with 
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the right to gran t one renewal option for 
an additional 25 years. On some reserva­
tions, such leases may have a term of up 
to 99 years. 

Land held in trust for individual I rrdi­
ans, or land held in restricted-fee status 
by individual Indians, cannot be sold, 
mo1tgaged or encumbered without the ap­
proval of the secretary of the in terior. A 
determination of the trust status of par­
ticular lands involves reviewing treaties, 
Acts of Congress, secreta rial proclama­
tions, title records maintained by Lhe Land 
Ti ties and Records Offices of the BlA, and 
other documents. 

Tribes and t1ibaJ members also have 
projects on their fee lands within their 
reservation. Absent exceptional circum­
stances, land use and permitting jurisdic­
tion over those properties and projects faJI 
within the tribe's jurisdiction. ' 

Federal Approval 
Under 25 U.S.C. Section 8 1, no con tract 
w ith any lnd ian tribe that encumbers (for 
a period of seven or more years) lands held 
by the ll nited States in trust for the tribe, 
or lands held by the tribe su bject to a fed­
eral restriction agai nst alienation, is valid 
unless the contract bears the approval of 
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the secretary of the in terior or his desig­
nee. Such approval is usually obtained 
from the di rector of the BIA regional of­
fice having jurisdiction over the reserva­
tion or trust land involved. Violalion of 
the Section 81 approval requirement ren­
ders the contract in question null and void. 

Leases of trust lands, and mortgages of 
the resu lting leasehold estate, require ap­
proval of the secreta1y of the interior u n­
der 25 U.S.C. Section 415 and the related 
regulations separate and apait from Sec­
tion 81. 

Sovereign Immunity 
Indian tribe enjoy sovereign immun ity 
from suit simila r Lo that of the United 
States.4 'Tribes enjoy immunity fro m suits 
on contracts, whether those contracts in­
volve governmentaJ or commercial activi­
ties and whether they were made on or 
off a reservation.''5 

The U.S. Supreme Court has held that 
the sovereign immunity of tribes may be 
waived by Congress. The Court has also 
mled that an Ind ian tr ibe has the power 
to waive its sovereign immunity from suit, 
provided that such waiver is clear, explicit 
and unambiguous.<• To maximize the like­
lihood that a waiver of sovereign immu­
nity will be enforced by the courts, the 
waiver should be lim ited to specific assets 
of the tribe o r tribal ent ity, and those as­
sets should be expressly pledged or made 
available to sa tisfy claims growing out of 
the transaction. 

A tribe that has incorporated under Sec­
tion 17 of the lRA, or has formed a corpo­
ra tion under state or tribal law, has cre­
ated a separate legal enti ty which, under 
app licable authorities, may have broader 
power to sue and be sued. If the enti ty 
involved is w holly owned by the tribe, th e 
tribe's sovereign immuni ty may well ex­
tend to that entity; an examination of the 
tribe's Section 17 charter or other organi­
zational documents and govern ing stat­
utes, ordi nances or resolut ions, as d is­
cussed above, would be necessaiy in or­
der to determine the extent· o f immunity 
and the power to sue and be sued. If the 
entity is individua lly owned, it is unlikely 
tha t it wou ld have sovereign immu nity; 
sovereign immunity is an attrib ute of a 
tribe itself, not of individual tribe mem­
bers. 

ln all cases, a party dealing with a tribaJ 
en tity must identi fy the assets to which it 



wants recourse in the event or a default, 
determine which legal entities have or may 
have control over those assets, and obtain 
e ffective waivers of sovereign immunity 
from a ll such entities, tied specifically to 

the assets so identified. As a part of this 
process, one should conduct appropriate 
inquiries to determine t.hc extent to which 

such assets may have been pledged or set 
aside Lo secure other obligations of the 

tribe. 
It is important to approach th is issue 

with respect, as tribes often regard the as­
sertion of their sovereign immunity as an 
essential fea ture or their sovereign s tatus. 

Court Jurisdiction 
Federal Courts 
Federal courts are courts o r limited juris­
diction. The parties to a contract cannot, 

by agreement, give a fede ral court juris­
diction over a matter ("subject matter ju­
risdiction"). With the exception of certain 
specific jurisdictional grants regarding 

!and (e.g., 25 U.S.C. Sections 345, 346; 28 
U.S.C. Section 1353), civil rights (e.g., 28 
U.S.C. Section 1343) and other matters, 
federal court jurisd iction must be estab­
lished by showing that the case presents a 
federal question (28 U.S.C. Section 1331) 
or is based on the diversity of s tate citi­

zenship (28 U.S.C. Section 1332).7 

An Indian tribe "is 

not a citizen of any state 

and cannot sue or be sued 

in federal court under 

diversity jurisdiction."8 

It is unlikely that most disputes or re­
medial actions arising under bus iness 

transactions with tribes or tribal enULies 
will present a federal question. Therefore, 
that method for obtaining federal court ju­
risdiction would not usually be available. 

Diversity jurisdiction is not avai lable to 
an in-s tate p laintiff, and may not be avail­
able to an out-of-state plaintiff in an ac­
tion involving an Indian t ri be. An Indian 
tribe "is not a citizen of any s tate and can­

not sue or be sued in federal cou1t under 
d iversity jurisdiction."tt Th e same would 

hold true for a tribal enterprise that does 
not have a separate legal existence; a tribe 

Lhal has incorporated u nder Section 17, a 
tr ibally or stale-chartered corporation 
would all be subject to the normal rules 

and would be considered ci tizens of the 
stale of the ir principal place of bus iness.9 

Individual Indians born in the United 

States are U.S. citizens (8 U.S.C. Section 
1401b) and citizens of the stale in which 
they reside (U.S. Constitution, Amend­
ment XIV, Section 1). 

State Court 
Under Williams v. lee, 358 U.S. 217 ( 1959 ), 
s late courts lacksubject-matterjmisdiction 

over suits brought by non-Indians against 
Indians, with respect to matters arising in 
Indian country when such jurisdiction 
would infringe "on the right of reservation 
Indians to make thei r own laws and be 
governed by them." Thus, as a matter of 
federal law, state courts a re without juris­
diction to hear lawsuits brough t by non­
[ ndians against tribes, tribally c reated en­
tities and reservation [ ndians with respect 
to transactions arising on a reservation. 
(This rule should nol bar suits in s tate 
court against slate-chartered entities, even 
if owned by tribes or tribal m embers.) An 
exception to this lack of jurisdiction is 
a pplicable to suits with respect to most 
reservat ions in the slates of Alaska, Cali­
fornia, Minnesota, Nebraska, Oregon and 
Wisconsin, as well as certain Ind ian lands 
in certain o ther slates under Public Law 
280; 28 U.S.C. § 1360.10111 Washington, this 
exception ranges from full state court civil 
jurisdiction over all matters that arise in 
Indian country to no jurisdiction at all, 
depending upon the specif"ic reservation 
involved. Thus, il is essential that one care­
fully review this issue on a tribe-by-tribe 

basis. 
Public Law 280 reads, in relevant part: 

Each of the States lis ted ... shall have 
jurisdiction over civil causes of action 
between Indians or to which Indians 
are part ies which arise in the areas of 
Indian country listed ... to the same 
extent that such State has jurisdict ion 
over other civi l causes of action .... ' ' 

Thus, a state court in a Public Law 280 state 

may exercise civil adjudicatory jurisdiction 
over a matter that arises within Indian 
country to the same extent il would other­

wise have jurisdiction over the same civ il 
action not involving Indians or Indian mat-
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ters. Public Law 280 expressly provides, 
however, that nothing in the statute con­
fers jurisdiction upon state courts "to ad­
judicate, in probate proceedi ngs or other­
wise, the ownership or right to possession 
of[trus tj property or any interest therein." 

ln order to avoid the effect of Williams 
v. Lee, non-Indian parties have tried Lo take 
steps that would bolster the contention 
that the transaction in question did not 
"arise on" the reservation. Those steps (e.g., 
having the contrac t documents signed off 
the reservil tion, delivering the goods in 
q uestion off the reservation) are of ques­
tionable effectiveness. 

Tribal Court 
Many tribes have established tribal courts, 
which may be courts of general or limi ted 
jurisdiction. lf a tribal court has jurisdic­
tion over a case or controversy, federal and 
state courts with jurisdiction will often 
abstain until the tribal-court proceedings 
have concluded. 13 Thus, it is quite li kely 
that if the tribe has an estabbshed, func­
tioning tribal courl', it is the court which 
will have subject-matter jurisdiction over 
any suit 10 en force a reservation-related 
contract, regardless of whether a federal 
court or a state court would have jurisdic­
tio n under Public Law 280. 
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Subject Matter Jurisdiction, Personal 
Jurisdiction and Immunity 
The foregoing discussion addresses only 
the question of w hich court or courts 
would have subject-matter ju ri sd iction 
over a cause of action brought against a 
tribe or a tribal entity to enforce a con­
tract. The fact that a court may have sub­
ject-matter jurisdiction does not mean tha t 
court has personal jurisdiction over the 
tribe or t ribal entity. Personal jurisdiction 
requires an effective waiver of sovereign 
immunity, as discussed earlier. Thus, un­
less the organizational documents of the 
tribal entity waive the immunity of the 
entity at the outset, it is essential that a 
contractual waiver be obtained, even if lim­
ited in scope . 

Contractual Fonun Selection Provisions 
Some non-J ndian parties insist that thei r 
contracts with tribal entities contain waiv­
e rs of tribal-court jurisdiction or agree­
ments to submit disputes to federal or state 
courts. These provisions are unenforceable 
in at least some instances and will almost 
certainly be v iewed as o ffensive by tribes 
w ith functioning court systems. A bal­
anced approach requ ires rev iew of the 
make-up, operatio n, organjzation, powers, 
procedures and historical performance of 
each tribal court to evaluate its suitability 
as a forum for d ispute resolutio n. If the 
non-Indian party is unw illing to submit 
the resolution of disputes to tribal court, 
an ordinance or resolution of the tribal 
government may be necessary lo remove 
the contract at issue from the tribal court's 
jurisdiction; however, the tribal govern­
ment may likely be without power to take 
th.is step, particula ry if the tribaJ court is 
established by the tribe's constitu tion. ln 
addition, this approach must be taken with 
caution, not only because of the resent­
ment that it is likely to generate, but also 
because, if successfu l, it might result in no 
forum having jurisdiction lo decide d is­
pu tes under the contract. Indeed, some 
tribes insist that their contracts contain an 
agreement tha t any d ispute or enforce­
ment action be brought in tribal court. In 
most instances, tribes are unwilling lo sub­
mit their disputes to the jurisdiction of 
state courts, and, as discussed above, fed­
era l courts are often without jurisdiction 
in contract-enforcement actions. Jn prac­
tice, an agreement to subm it lo bind ing 
arbitration is often a mutually agreeable 



a lte rnative to court proceedings, although 
it wm dd still be necessary to resor t to a 
court in order to enforce the agreement to 
a rbit ra te and any resulting arbitration 
award. 

Judgment and Remedies 
The extent Lo which a credi tor (secured or 
u nsecured ) of an lndian t ribe can execute 
aga inst tr ibal prnperty is lim ited by the 
exte n t of the tribe's waiver of sovere ign 
immunity wi th respect to the matter. Sec­
tion 16 of the IRA authorizes an I RA tribe 
to include provisions in its constitution "to 
prevent the sale, disposition, lease, or en­
cumbrance o f tribal lands, interests in 
lands, or o ther tribal assets w ithout the 
consen t of the Tribe." According ly, in or­
der to e nforce a judgment, lien, or right of 

repossession against assets belong ing to 
or in the possession of an IRA tribe, Lhe 
tribe m ust fi rs t have waived its sovereign 
imm Lmity w ith respect to such action, and 
have provided tha t the credi tor may exer­
cise recourse against such assets to the sat­
isfaction of its claim. This same issue is 

present in transactions with a Section 17 
corpora tion ; the extent to which a credi­
to r m ay exe rcise remed ies against corpo­
rate assets is often limited by the terms of 

the Section 17 charter. W ith respect to 
actions against tr ibally created entities, one 
must consult bo th triba l law and th e 
entity's organiza tiona l instruments. 

T he exten t to which part icular rem­
edies may be available to a creditor - in­
clud ing, particularly, the r ight of reposses­
sion of property - is often a ma lter of 
triba l law.'4 Tribal law must be consulted 
and, in some cases, new ordinances or reso­

lutions m ust be d rafted and en acted by 
the tribal governme nt in order lo ensure 

that the des ired remedies a re, in fac t, avail­
able. Ln many instances, legal remedies 
drafted into a contract ecm be given the 

fo rce of law by the adop tion of an o rcli­
nance or reso lution specifica lly affirming 

the enforceability of the con tract in accor­
dance with its terms as a matter of tr ibal 

law. This approach m ay not always be ad­
equate to address ma tters affecting the 
rights of third parties, such as µerfection 
and prio rity of security interests. It may 
be necessary Lo have the tr ibe adopt an 

ord inance, either applying the s tate Uni­
form Commercial Code (UCC) closely µa t­
terned a fter certain provisions o f the UCC, 
address ing these concerns in a way tha t 
w ill establish the perfec tio n, and protect 
the priori ty, of a secured party's secu rity 

in te rest v is-a-vis other claimants of inte r­

ests in or lie ns aga inst the same pro pe ,ty. 
In the end, it is im portan t, upon ente1~ 

ing into t he transactio n, for the parties to 
consider how, and aga inst what assets, re­
cow-se will be available in the event of a 
default, and to ensure that the necessary 
tribal and contractual vehicles for achiev­
ing the desired ends a re in place. 

Goverrung Substantive Law 
Sta te laws gene ra lly are not applicable to 
triba l Ind ians on an Indian reserva tion 
excep t where Cong ress h as expressly p ro­
vided that s tale law shall a pp ly.'5 Publ ic 
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Law 280 (discussed earl ier) is an example 
of such congressional action. It applies 
only in certain jurisdictions, and there is 
considerable uncerta in ty regarding its 
scope even in those jurisd ictions, particu­
la rly as it relates to tribal entities. 

There is no body or general, substan­
tive federa l law similar to the UCC gov­
erning private equipment sales, leasing 
and financing agreements w ith Indian 
tribes. Although contracts 1nigh t be d raft­
ed lo provide that state law governs the 
rights and obligations of the parties, such 
provisions may be unenforceable, partirn­
larly with respect lo remedies agctinst col­
lateral localed on a reservation, and offer 
no protection against third-party claims to 
the collatera l. It is probable that tribal law 
will ultimately be found controll ing, not­
w iths tanding contrary contractual lan­
guage. The prudent course, therefore, is 
to ensure, prior to ente ri ng into a business 
transaction, that tribal legisla tion is in 
force and adequate to protect each party's 
interests as a matter of tribal law. This leg­
islation could take the form of the adop­
tion o f state substan tive law - including 
the UCC - as positive tribal law. Sucl1 law 
can then be specifica lly identified in Lhe 

contract as the governing law, thus elim i­
nating much uncertainty. 

Financing Concerns 
Wit h the recent dramatic increase in in­
come and economic activity o n many In­
dian reservations brough t about, in part, 
by the expansion of Indian gaming, many 
institution aJ lenders are becoming more 
interested in, and knowledgeable about, 
financing l ndian enterprises. Whi le Lhe 
legal complexities are significant, they are 
by no means insurmountable, as evi­
denced by the num ber of casino construc­
tion and expansion projects recently com­
pleted or now underway on reservations 
throughout the country. 

A large potential lend ing marke t exists 
which cOLdd accommodate Lhe fi nancing 
of bus iness ac tivities by tribes and tribal 
entities. The key to success in obtaining 
financing lies, in part, in convincing lend­
ers of Lhe ab il ity of the parties, both In­
dian and non-Indian, to identify and deal 
effectively w ith Lhe legal issues and cir­
cumstances which make business trans­
actions with an l ndian tribe or tri bal en­
tity d iffe rent from off-reservation tra ns­
actions. 
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Conclusion 
The foregoing is only a brief summary o f 
some of the major issues involved in en­
te ri ng into bus iness transactions with 
tribes and tribal ent ities. The author would 
be most in terested in discussing particu­
lar issues, or issues that people have en­
countered that are not d iscussed herein, 
re lating to bus iness transaction s with 
tribes and tribal entities . . ~ 

Rion j. Ramirez is a g raduate of the Univer­
sity of Washi11gton School of La w and an 
e11rollecl member of the Turtle Mountain 
Chippewa Ba11d of Indians. /-le is an associ­
ate at the low firm Dorsey & Whitney LLP 
an.cl practices in the areas of Indian law, 
tribalfi11cmce, business law and gaming law. 
Mr. Ramirez is on the executive board of 
the WSBA Indian Law Section and is a past 
president of the Northwest /11dia11 Bar As­
sociation. 
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The 9th Circuit Approach to 
Applying Federal Law to Indian 
Tribes 
by Jill Conrad 

In the 21st century most attor­
neys run into a question ofln­
dian law at some point, espe­

cially in the Northwest, which in­
cludes 52 federally recognized 
tribes. With the advent and suc­
cess of tribal en terprises, tribes 
have become top employers. For 
example, tribes in Washington 
employ more than 15,000 peo­
ple.1 This expansion in business 
has spilled over to the need for 
more employees, with an increas­
ing number of nontribal employ­
ees. Part of the fallout from this 
success is the scrutiny of tribes 
as employers, as well as the pres­
sures on tribal employers to com-

The 9th Circuit Court 

has adopted a strong view 

of tribal sovereignty 

where a tribal government 

is involved.2 
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pete for qualified employees, to justify em­
ploymenl policies, and to Ii Ligate employ­
ment issues. 

This article discusses employment and 
labor laws, and the treatment by federal 
courts in applying these federal laws Lo 

tribal employers. The 9th Circuit Court has 
adopted a strong view of tribal sovereignty 
where a tribal governmenl is involved.' 
However, it has become clear that Lhe 9th 
Circuit is unwilling to extend the notions 

of tribal sovereignty to tribal commercial 
enterprises w hen it comes to the appl ica­
tion of employee and labor-related federal 
statutes. i 

Discrimination Claims Against Tribes, 
Tribal Businesses and Organizations 
Title VU of the Civil Righ ts Act of 1964 
En acted in 1964, Title VII or the Civi l 
Righ ts Act (Title VIl)+is the most common 
statutory basis for a lawsuit, and was the 

13, Tufallp 
14, Swlnom;,i, 
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'7,Ya1"1ma 
18. Colville 
t9,Sp0Jcane 
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Shoalwat,, 
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fLrst piece of legislation broadly prohibit­
ing discrimination in private-sector em­

ployment. Under Ti tle VIl, an employer 
may not discriminate aga inst a person 
because of the person's race, color, re ligion, 

gender or national origin. An employer 
w ith more than 15 employees for each 
working day in each o f' 20 or more calen­
dar weeks in the current o r preceding cal­

endar year is covered by Title V11. lndian 
tribes are specifica lly excluded from the 
definition of "employer[sl" w ho may not 
discriminate for the above reasons in Title 
Vll.5Title VII states that the term "em­
ployer" does not include" ... the lJnjted 

States, a corporat ion wholly owned hy the 
government of the United States, Indian 
Tribe, or any department or agency of the 

District of Columbia .... "6 

The cases in this area address the defi-
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nilion of employe r in light of the many 
triba l en tities and organizational s lruc­

lures. ln 1998, the 9th Circuit defined a 
tri bal clin ic as an lnclian tribe in Pink v. 
Modoc Indian Health Proiecl.7 An employee 
filed suit against the tribe's cl inic seeking 
damages for violations of Title VII , among 
oth er th ings . The p laintiff's s uit was 
grounded in both federal and s tale laws. 
State laws generally do not apply to Indian 
lribes.8 The clinic is a nonprofit corpora­
tion created and controlled by two tribes. 
The court de termined that since the health 
cl inic operated as an ann of two sovereign 
Lrihes, it could be defined as an Indian tribe. 

There a re also two 10th Circuit deci­

s ions on point. Wardle v. Ute Tribe 9 in­
volved a nonmember police officer who 

brought suit under the lndian Civil Rights 
Acl. '0 T he court hekl that T ille VI I's exemp­
tion of Indian tribes controlled over more 

gene m l prohibitory provisions contai ned 
in other statutes. Th e second case is Dille 
v. Council of Energy Resource Tribes," 
w hich held that a female employee could 
no t bring a sex-discrimination suit under 
Title VI I against an organization com­
posed solely of Ind ian tribes. The court 
reasoned that it was unlikely Congress 
intended to protect individual Indian 
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tribes but nol the collective efforts of the 
tr ibes. 

The key case involving a tribal business 
is Myrick v. Devils Lake Sioux Mnnufactur­
ing Corp., " where the tri be was a majority 
owner of a corporation. Here, the court 
ru led that the co rporation 's attempt to be 
defined as an l ndia.n tribe under Title VII 
was wi thout m erit. In doi11g so, il differ­
entiated EEOC v. The Cherokee Nation,'3 

s tating that the decis ion did not consider 
the "presen t s ituation of no n-tribal reser­

vation employees.'' 14 In Cherokee Nation, 
the action was agai nst the Nation itself. 

In sum, the ques tion of whether Tille 
Vll appl ies to Indian tr ibes as govern­

ments is a n easy one. The more intrigu­
ing ques tion is who fits under that defini­
tion . For now, triba l commercial enter­
prises w iU likely not be seen as Indian 
tribes under the definition of employer in 
T itle VII as is apparen t in Myrick. How­
ever, tr ibal o rganizations operated by 
tribes wi ll likely be classified as Indian 
tribes as in Dille. 

Age Discrimination in Employment Act 
T he Age Discrimination in Em ployment 
Act {ADEA)'5 prohibits discrim ination in 
e mploymen t o n the basis of age. Employ­
ees a nd job applicants are protected un­

der the ADEA if they are age 40 or over. 
The ADEA is s ilent regarding its applica­
tion lo Indian tribes. 

l n 2001, the 9th Circuit decided the 
ADEA's applicability to a tribal housing 
authority in EEOC v. Ku.ruk Tribe Housing 
Authority.'" In Karuk, the Equal Employ­
ment Opportuni ty Commission (EEOC) 
t ried to subpoena information rela ted Lo 
an age-based claim from the housing au­
thority, which refused to comply on the 
grounds that the ADEA did not apply to it. 

The court determined the housing author­
ity was a govern mental a rm of Lhe tribe, 
and, as such, en joyed the tribe's sovereig n 

s tatus. The court e mployed the Tuscaroro 
a pproach that: "General acls of Congress 
a pply to Indians as well as lo all o thers in 
the absence of a clear expression to the 
contrary," as well as the Coeur d'Alene ex­
ceptions (see p. 41 ). The court went on lo 
fi nd that the ADEA clid no t apply to the 

housing authority because the tribal mem­
ber's employment rela tio nship was with 
t he tribe's governmental arm, and there­

fore it touched on "purely internal mat­
ters" related to the tribe's self-governance. 



The court used the legislat ive history 
and purpose of the Native American Hous­
ing Assistance and Self Determination Act 
(NAHASDA) to reach its conclusion. First, 
it found that housing funding "should be 
provided in the manner that recognizes 
the right of Indian selt~<letermination and 
tribal self-governance." Second, it con­
cluded that the housing authority occupied 
a role "quintessential ly related to self-gov­
ernance." Third, the court stated that the 
intramural nature of the dispute was un­
derscored by the fact that the lTibe has an 
established internal process for adjudicat­
ing such matters; and finally, the court 
embraced a more general notion tJ1at tribal 
self-government encompassed a tribe's 
ability to make certain employment deci­
sions wi Lhoul interference fro1n other sov­
ereigns. '7 

For guidance, the cou11 reached back 
seven years to the 8th Circuit case of EEOC 
v. Fond du Lac Heavy Equip. & Constr. Co., 
Inc. ,x Fond du Lac affirms the general prin­
cipal that when the matter involves a tribal 
member and the business is located on the 
reservation, then it is slricLly an internal 
malter. '9 As such, "subjecting such an em­
ployment relationship between the tribal 
member and his tribe to federal control 
and supervision dilutes the sovereignty of 

tJ1e t1ibe.''20The court went on to state that: 
"The consideration of a tribe member's age 
by a tribal employer should be allowed to 
be restricted (or not restricted) by the tribe 
in accordance with its culture and tradi­
tions."" 

Prior to Fond du Lac, the 10Lh Circuit 
addressed Lhe second exception articulated 
in Coeur d 'Alene in tJ1e case of EEOC v. 
Cherokee Nation." As d iscussed brieOy 
earlier, CherokeeNalionalso dealt with the 
ability of the EEOC to issue a subpoena 
on a tribe in an action against a tribal offi­
cial. Relying on Donovan v. Nuvajo Forest 
Products, the court held that the ADEA was 
not applicable to the tribe because its en­
forcement would directly interfere wi th 
the Nation 's treaty-protected right of self-

government.23 Further, it found the ADEA's 
silence was equaJ to aJ1 ambiguity, and 
applied the ruling of Merrion v. Jicarilla 
Apache Tribe: '' 

[!Jr tJ1ere [i s] some ambigui ty ... the 
doubt would benefit the tribe for am­
bigLLilies in federal law have been con­
strued generously in order lo comport 
with ... traditional notions of sover­
e ignty and wilh the federal policy of 
encouraging tribal independence.'' 

As with Tit le V I I, courts have construed 
the ADE/\ to apply to tribal commercial 
enterprises, but they are more reluctant 
to cast aside organizations with some tribal 
government connection. 

Americans with Disabili ties Act 
The Am ericans w ith Disab iliti es Act 
{ADA}' 6 was enacted in 1990. The ADA 
prohibits intentional discrimination in 
employment on the basis of a physical or 
mental impairment. Title llI o f the ADA 
creates a private righ t of action against 
individuals who own, lease or operate 
places of public accommodation, and who 
fai l to comply with the act's accommoda­
tion requirements.27The ADA also requires 
employers lo provide "reasonable accom-
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modation" to othc1wise-qualified disabled 
employees, unless doing so would impose 
an undue hardshi p. 

The 9th Circui t has not yet reached th is 
issue, but the 11th Circuit held that Title 
lll applies lo businesses operated by an 
Indian tribe in the case of Florida Paraple­
gic J\.ss'n, Inc. v. Miccosukee Tribe!ij Th e 

court noted the absence of a tribal exemp­
tion in Title I 11, and therefore found that 
no exceptions were applicable to the pre­
sumption that statutes of general opera­
tion apply to Indian tribes relying on the 
Tusrnrora approach. The court also held 
that the A DA d id not express clear congres­
sional intent to waive tribal sovere ign im-

munity, and that the tribe was therefore 
not amenable to a private cause of action 
under Title I 11. The court went on to note 
that while sovere ign immunity barred p ri­
vate suits under Title Ill, the U.S. attorney 
general could no netheless compel the 
tribe's compliance w ith the statute. 

Statutes of General Applicability 
The Tuscarora Approach 
In 1960, the U.S. Supreme Court made a 
landmark decision regarding what. is com­
monly referred to as "statutes of general 
applicability," or federal acts that do not 
mention Indian tribes one way or another. 
The case was Federal Power Commission 
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v. Tuscarora,'9 and it involved the interpre­
tation of a congressional act allowing the 
Federal Power Commission to issue a li­
cense for a power project on the Niagara 
River, partia lly owned by the Tuscarora 
Indian Nation. This Su preme Court deci­
sion provides the premise tha t "general 
acts of Congress apply to Indians as well 
as to all others in the absence of a clear 
expression to the contrary," or the Tusca­

rora approach. The Tuscarora approach 
has been adopted by many circuits decid­
ing appl icability issues between lndian 
tribes and federal acts. It has often served 
as thecoreoffindingagainstlndian tribes. 

The act, requiring interpretation, was 
a broad general statute and did not men­
tion how lnclian tri bes would be deal t with 
in the case of a licensure. The Nation re­
lied on Elk v. Wilkins,i0 which held tha t: 
"General Acts of Congress did not apply 
to Indians, unless so expressed as to clearly 
man ifest an in tention to include them."-i • 
However, the court disagreed, stating that 
it was well-settled by many decisions of 
the court that a general statute in terms 
applying to all persons includes lndians 
and their property interests.J' In its analy­
sis, the court tmned to an unrelated sec­
tion of the act which stated "tribal .lands 
embraced w ith in Indian reservations," to 
Find that Congress intended the act to ap­
ply lo Indians. In his dissent, Justice Hugo 
Black criticizes the opinion not only as a 
violation of our Nation's long-es tabl ished 
policy of recognizing and preservi ng In­
dian reservations for tribal use, but also 
as a breach of the Tuscarora Treat.y.H 

The Acts of General Applicability 
1 . The Occupational Safety and 
Health Act 
The Occupational Safety and Health Act 
{OSHA)J4 is a statute of general applicabil­
ity designed to "assure so far as possible 
every working man and woman in the 
Nation safe and healthful working condi­
tions and to preser ve our human re­
sources .... "35 Current OSHA regulat ions 
expressly adopt the Tuscarora approach , 
stat ing that: "I t is well settled that under 
statu tes of general appl icabil ity, such as 
!OSHA!, Indians are treated as any other 
person, unless Congress expressly pro­
v ided for special treatment."l1' 

The 9th Circuit had to decide whether 
to embrace the Tuscarora approach in a 
d ispute over the application o f the OSHA 



in the case of Donovan v. Coeur d 'Alene 
Tribal Farm. 17 1 n Coeur d 'A lene, the Occu­
pational Safety and Health Review Com­
mission a ttempted to c ite a bus iness 
owned by the Coeur d'Alene Tribe for al­
leged violations of the act. The court 
looked at how the business operated, not­
ing tha t it sold its p roducts off the re er­
vation to the open mmket and it employed 
a number of no n-Indian workers. The 
court starts w ith the premise that "Indian 
tribes possess only a limited sovereignty 
that is subject to complete defeasance."18 ll 

goes on to adopt the Tuscarora approach 
as the general rule whi le at the same time 
recognizing it as dictum. The court takes 
one step further by announcing exceptions 
to the Tuscarora approach. It holds that a 
statu te of general appl icability will apply 
to tribes unless: 

( 1) the law touches "exclusive rights of 
self-governance in purely intramural 
matte rs"; (2) the application of the law 
to the tribe would "abrogate rights guar­
anteed by Indians' treaties"; or (3) there 
is proof"by legislalive history or some 
o ther means Lhat Congress intended 
[Lhe lawj not to apply to Indians on their 
reservations .... " In any of these three 
s ituations, Congress must expressly 
apply a statute to Indians before we will 
hold that it reaches them-39 

The Coeur d'Alene Tribe argued that 
the application of OSHA regulations in­
terfered with its right of tribal self-govern­
ment. This argument was dismissed by the 
court, which found that acceptance of such 
a premise would exem pt all tribal busi­
nesses. The coutt then na1Towed the first 
exemption to include only "purely iJ1tra­
mural matters such as conditions of triba I 
membership, inheritance rules, and do­
mestic re lations." 10 The court denied the 
applicat io n of the second exception be­
cause the Coeur d 'Alene Tribe did not 
make a treaty with the U.S. government. 

In 199 1, the 9th Circuit was faced again 
w ith the applica tion of OSHA in Dept. of 
Labor v. OSHA Review Comm'n.4 ' Once 
again, Lhe Occupational SaFety and Health 
Review Commission was attempting to 
ap ply OSHA standards to a sawmilJ owned 
and operated by the Confederated Tribes 
of the Warm Springs Reservation. How­
ever, unlike the Coeur d'Alene Tribe, the 
Warm Springs are a treaty tribe, and the 

question was whether that treaty would 
change the analysis. 

l n this case, a tribal sawmill located on 
the reservation processed cut timber for 
sale in inters tate commerce. Employees 
were both Indian and non-Indian, and 
sales were off the reservation. The cou1t 
applied the Coeur d 'Alene exceptio ns to 
determine OSHA's applicability. It found 
the first exception did not apply because 
the actions were not "purely inh·arnura l." 
With regar d to the second exception, the 
court said Lhat whether the treaty-rights 
exception applies depends on two ques­
tions: whether the treaty contains a gen-

era! right to exclude non-Indians from the 
reservation, and, if so, whether such a gen­
e ral right of exclusion is sufficient to bar 
application of the act"? Because it found 
no conflict between the tribe ' r ight of 
exclusion and the entry necessary to en­
force OSHA, tha t exception would not 
apply. Finally, the court did not find any 
legislative history to support the app lica­
tion of the thi rd exception. 

The most recent case involving OSHA 
is Reich v. Mashcmluckel Sand & Gravel. 1' 
A tribally owned and operated construc­
tion business was c ited and fined for 
OSHA violations. The court adopted the 
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Coeur d'Alene exceptions and found that 
OSHA did not affect the tribe's exclusive 
right of self-government in purely intra­
mural matters, and thus it applied lo th is 
tribal construction business. 

ln sum, similar to the antidiscrimina­
tio n cases, federal courts have found that 
OSHA wi ll apply to tribal businesses, re­
gard less of where the business is located. 
Coeur d'Alene, Dept. of Labor and Reich 
each invo lved tribal businesses engaged 
in work that is inherently dangerous, so it 
is not surprising the courts would rule that 
OSHA did not apply. What is not clear is 
whether il would reach the same conclu-

sion for a d iffe rent type of business, orga­
nization or tribal governmental entity. 

2. Fair Labor Standards Act 
The Fair Labor Standards Act {FLSA)H 
authorizes the U.S. secretary of labor lo 
set and enforce standards for minimum 
wages and terms of paym ent for overtime 
work of the nonprofessional labor force, 
p rohibits sex discrimination in compen­
sation, and regulates the employment of 
children. The FLSA makes no mention of 
Indians, and is therefore a statute of gen­
eral applicability. 

There is only one case specifically ad-
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dressing the FLSA, and ii arose in the 7th 
Circuit in 1993. Tn the case of Reich v. Great 
Lakes Indian Fish and Wildlife Commis­
sion,44 the Department of Labor sought to 
enforce a subpoena against the Great Lakes 
Ind ian Fish and W ildlife Commission, 
seeking evidence Lhe commission was vio­
lating the FLSA. In I his instance, the tribal 
organization is a consortium of 13 tribes. 
The organization had employees who 
sometimes worked around the clock in 
excess of 40 hours. The court noted that if 
employed by state or local governments, 
the employees wou ld not be covered by 
theFLSA. 

While the Reich court notes that gen­
eral federal statutes regulating employ­
ment have been applied to Indian agen­
cies, it does not take the Tuscarora ap­
proach or apply the Coeur d'Alene excep­
tions. Instead, it turns to the history of the 
act. The court opines that during 1938, 
Indians were not at the forefront of the 
pol i I ical scene and were therefore prob­
ably overlooked and not mentioned in the 
act. The cow·t also finds that nothing in 
the legislative his tory suggests that Con­
gress though t about "the possible impact 
of the act on Indian rights, customs, or 
practices."45 It then goes on lo recti fy what 
the court construes as an oversight and 
refuses to apply the act, partly as a sym­
bol of comity and partly in recognition of 
sovereignty. However, the court is careful 
to narrow its holding to that of govern­
ment employees who are exercising the 
powers of the tribal government. 

3. Family Medical Leave Act 
The Family Medical Leave Act (FMLA)16 

was passed in 1993. It requires covered 
employers lo grant el igible employees 12 
weeks ofunpaid leave for family and medi­
cal reasons in a g iven 12-month period. 
The statute and its accompanying regula-



tions are technical and complex. Thoug h 
il was passed after the Tuscarora and 
Coeur d'Alene decisions, it docs not men­
tion Indian tribes. To dale, there are no 
court Jecis io ns regarding its applicability 
to tribes. However, the secre tary of labor 
has adopted the 9Lh Circuit's app roach and 
taken the position that the FMLA applies 
to Indian tribes.47 The secre tary slated the 
department's position Lhal "these excep­
tions !Lo the Tuscarora Approach] do not 
apply to the FMLA, consistent w ith the 
reasoning of the 9th Circuit in Donovan v. 
Coeur d' Alene Farm."46 

4. Employee Retirement Income 
Security Act 
The Employee Retirement Income Secu­
rity Act (ER1SA)49 is a federa l sta tute de­
signed to protect retiremen t plans and 
welfare-benefit plans maintained by em­
ployers. ERTSA does no t expressly slate 
that it is applicable to Indian tribes, but 
ERTSA is unique because "governmental 
entities" are generally exempt fron-i ERlSA, 
so employee-benefit p lans maintained by 
triba l governments are likely to come with 
this government a l exemption.50 Tribal 
employers who are not governmental en­
tities or that conta in a significant number 
of nongovernmental employees are un­
likely to come within this exemption. 

A recent ERlSA case, Colville Confed­
erated Tribes v. SomdayY reached a favor­
able result for the tribe. At issue in Somday 
was an am endment to a retirement plan 
approved by the Colville Tribe tha t re­
duced the rate at which employees earned 
a benefit under the retirement plan. The 
tribe argued that its retirement plan was 
a governmental plan and, therefore, ex­
empt from most of ERlSA's restriclions on 
changes Lo benefit accruals.5' 

l n its opinion, the court discussed two 
opinion letters by the Pensio n Benefit 
Guaranty Corporation (PBGC), a Fede ral 
agency that protects benefi ts under de­
fined-benefi t retirem ent plans. One letter 
concluded ERISA did no t apply lo a plan 
because the plan was governmental. The 
second letter concluded that ope rating a 
fac tory was not related to tribal self-gov­
ernance and, therefore, ERISA did apply 
to Lhe plan." ln addition, the court cited 
two earlier opinions Lhat held ERlSA ap­
plicable to Indian tribes : Lumber lnduslry 
Pension Fune/ v. Warm Springs Forest Prod­
uct Jnclustries,'4 where the 9 th Circuit held 

tha t ER.ISA applied lo a pension plan al a 
tribally owned and operated sawmill, and 
Smart v. State Furm Insurance, where the 
court fou nd ER. ISA applied based on the 
broad scope or ER.ISA, and re jected the 
argument tha t the application of ERISA 
would interfe re with the tribe 's right of 
self-governance in intramural mat ters. 

Although not entire ly settled, the fed­
era l guidance to date has found that ER ISA 
is applicable to the employee-benefit plans 
maintained by Indian tribes. The cases an d 
o pinion letters indicate that if an em­
ployee-bene fit plan covers solely tribal 
employees employed in traditional govern­
mental roles, then Lhe em ployee-benefit 

plan may be defined as a "governmental 
plan" and wil l be exempt from mos t 
ERISA requirements. Employee-benefi t 
plans that cover employees in a for-profit 
tribal business probably w ill be subject to 
ER ISA. 

5. National Labor Relations Act 
The National Labor Relations /\ct ( N LRA)5' 

permits employees of businesses to form 
unions and to collectively bargain w ith 
their employers. ALI employers with a t 
leas t $50,000 annual business volume are 
covered by the act. The act clocs not con­
tain language either expressly applying the 
act to Indian tribal governments or ex-
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pressly exempting such governments 
from the act's coverage; however, the act 

does expressly exempt certain governmen­
tal e nlilies.16 

The National Labor Relations Board 

(NLRB), w h ich hears disputes brought 
under the act, has addressed lhe issue of 
whe ther the act applies to Indian tribal 
governments and h as consistently held 
that a tribally owned and operated enter­
prise located on Indian lands is exempt 
un der the act's exemption for government 
entities. l n Robinson v. Confederated 

Tribe,'7 at leasl one court has ruled that the 
N LRA does not apply to lribal govern­
ments. 

Currenlly pending before the NLRB is 
an unfair labor-practice charge issued by 
the California regional d irector aga ins t the 
San Manuel Band of Serrano Missio n In­
dians. The charge involves a claim that the 

tribe selective ly denied access to one la­
bor organization but allowed access by 
another, t hus interfering w ith employees' 
rights to freely and independently seek 
union representalion. Many practit ioners 
in this field are concerned that lhe NLRB 
will determine that il applies to a commer­
cial venture of the tribe, thereby opening 

the door to the unionizalion of tribal en­
terprises, par ticularly the larger, su ccess­
ful tribal gaming operation s. 

Th is decis ion will come again sl the 
backdrop of many other NLRB decisions 
involving tr ibes, tri bal bus inesses and 
lriba l organiza tions. U.S. Dis trict Court for 
the District of New Mexico ruled in the 

case of National Labor Relations Board v. 
Pueblo of San Juan58 tha t des pi le the lack 
of reference to tribes in section 14(b) of 
the NLRA, which allows slates and terri­

tories to prohibit agreemenls requiring 
membership in a labor organiza tion as a 

condition of employment, the San Juan 
Pueblo Indian Tribe could enact such a 
prohibition. This has the eff ecl of trea ting 
tribal governments the sam e as s tales ror 
this purpose. 

fn 19611 the Court of Appeals for the 
Dis trict of Columbia touched on the ap­
plicability of the NLBA in the case of Na­
vajo Tribev. N.L.R.B.,59 when it decided that 
the board had jurisdiction over a privately 
owned p lant on the Navajo Indian Reser­
vation. Similcu-ly, the board has applied ll1e 
NLRA to a joint venture between a tribal 
employer and a nontribal emp loyer on a 

reservation in the case of Devils Lake Sioux 

Manufacturing Corporation.60 Fi nally, in 

Sac & Fox Industries, Ltd./" t he board held 
that the act applies to an en terprise wholly 
owned and operated by a tribe if the en­
terprise is located outside the bounda ries 
of a reservation. 

Conclusion 

Navigating through the many federal acts 
th at govern employment an d labor issues 
is a complex maze for the tribal employer. 
Generally, triba l government employees 
may not be covered by these federal laws, 
but tribal commercial employees are. On 
a practical level, tfos means each tribe m ust 

recognize ll1is distinction and separate ils 
employm ent policies and procedures to re­
flect that difference. Given the present pos­
ture of the U.S. Supreme Court on any 
r nd ian issue, all tribal employers should 

comply with these Federal acts unless there 
is some compelling reason not to. Othe r­
wise, the Supreme Court wi ll get an op­
portun ity to rurther inf"ringe on the sover­
eign rights of tribes and other tribal enti­
ties. 16 

fill Conrad (Nez Perce) is a graduate of the 
University of Idaho Law School and an as­
sociate a t Dorsey & Whitney LLP. Ms. 
Conrad represents 111.clian tribes, and tribal 
corporations and organizations. Her prac­
ticefocu.ses on tribal court litigation includ­
ing employment, enrollment and insurance 
defense. She is a member of the goveming 
council of the Northwest Indian Bar Asso­
ciation. 
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The State of Indian Education 
and New Schools of Thought 
by Melissa Campobasso 

"Indians, indians, indians." She said it without capitalization. She called 
me "indian, indian, indian." And I said, "Yes, I am. I am Indian. Indian, 
I am." 

- Sherman Alexie, "Indian Education," The Lone Ranger and Tonto 

Fistfight in Heaven, 173 ( 1994). 

M 
any conditions for effective learning for Indian students are 
not being met, including culturally appropriate curriculum, 
sufficient recognition of the contributions of Indian culture, 

effective communication between students and teachers, and a wel­
coming atmosphere. Students who are grounded in their culture and 
have culturally appropriate relationships have supportive environ-

The federal government 

established boarding 

and day schools, both 

on and off reservations, 

which "aimed to 

denigrate and devalue 

Indian culture and 

religion and coercively 

assimilate Indian students 

into the dominant 

American society."6 

ments that help them perform academi­
cally. Schools have a role in cult ivating this 
learning environment. 

This article examines the stale of K-12 
education of Indian students in the public 
school , and ways tribal com munities and 
educators can work to improve the situa-
tion. 

Background of Indian Education Law 
Tribal Control 
Before contact with non-Indians, tribes had 
f1.1II and effective authority over the eclu­
calion of their chi ldren. This education did 
not take place in modern-type classrooms. 
Education emphasized learn ing by appli­
cation, imitation, sharing, cooperation and 
etiquette, including an abiding respect for 
elders.' 11 d id not consist of memorization 
of basic information. The duty to transmit 
"an acc.umulated fund of cultur al and so­
cia.l knowledge to the succeeding genera­
tions of a community's members"' was 
p laced in the hands of parents, uncles, 

aunts, elders and peers. Today, tribes rec­
ognize their responsibility for regulating 
e le menta ry and secondary education 
with in their borders. 

Federal Laws 
The U.S. Constitution conferred on the fed­
eral government the righ t to regulate In­
dian commerce and land, and make trea­
ties with tribes, which to this day are sov­
ereign governments with the right to pro­
vide and govern educat-ion. In the 18th cen­
tu1y, the federal governmentl assumed the 
role of educating Indians for several pur­
poses : educating and "civilizing" lndians 
in the ways of Euro-Americans (includ ing 
conversion to Chrislianity and indoctrina­
tion in values of possessive individualism), 
neutralizing resis tance to colonization and 
wes tward expansion, and preparing I nd i­
ans for the su bservien t role non-Indians 
expected them to play in American socie­
ty.4 The policy was to replace Indians' ways 
w ith those of white Americans."5 

The federal government establis hed 
boarding and clay schools, both on and off 
reservations, which "aimed to denigra te 
and devalue lndian culture and religion 
and coercively assimilate Indian students 
into the dominant American societ y."6 This 
was done without any consiclera tion for the 
opin ions of lndians. 

Studies have s hown this policy has 
wreaked tragic and disgracefu l conse­
quences. For example, the 1928 Meriam 
Re port7 and the 1969 Kennedy Report8 

found that I.he federal education policy 
"had disastrous effects on Jnclian children 's 
education, leading to such resul ts as '[aJ 
dis mal record of absenteeism, dropouts, 
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nega tive self~image, low achievement, and, 
u ltimately, academic failure for many l n­
djan children."'9 

There were more problems: "The class­
room becom ing a battleground in which 
children lried lo protect their iden tity; 
schools fa iling to understand, and often 
denigraLing, cullural differences; schools 
blaming the ir own fa ilures on Ind ian stu­
dents; schools fa iling to recognize the im­
portance of the Indian communily."'0 

The reports recommended a vas t in­
crease in runding, which, because of in­
creases in incomes, was expected to more 
than offset reductions in Indian uncmµl oy­
ment and welfare par ticipation rates, and 
other social ills. As far back as 1928, cer­
tain educators cal led for the school experi­
ence 10 be reflective and relevant lo lndian 
studen ts' lives. 

The Report noted the importance of 
teaching Indian geography, his tory, and 
a rts in the schools and of usi ng good 
reading materials thal related lo Indian 
inlerests and contemporary Indian ex­
periences. Elementary schools in par­
ticular were fau lted for their almost 
exclusive focus on learning English, a 
longstand ing key component of govern­
ment assimilation efforts, and fo r the 
antiquated methods that Lhey used in 
teaching the language. The Report rec­
ommended abandoning the standard­
ized curriculum and prescribed Lext­
books, and freeing teachers lo draw 
materials rrom the lives of the Indian 
s tudents themselves.'' 

Desp ite these conclusions, from the 
1930s to the 1970s, policy shifted from fed­
eral schooling to stale public schools w ith­
ou t much weight given the recommemla­
tions. [nstead of addressing the ident ified 
problems, the measures merely focused on 
funneling money lo the public schools." 

The )o h nson-O'Ma lley Act o f 1934 
(JOM) au thorized the U.S. Department o f 
the ln terior to contract with a sla le for the 
education of J ndians in such a s tate. lj To 
assimi la tionists, this shift had many ben­
efits: state schools would meet lndi,ms' 
educationa l needs; i l would cu t federal 
expenses because il was cheaper to pay 
stale school expenses than lo run federal 
schools; Indian s tudents would assimila te 
quicker if they were edueated along with 
non-Indians.'' For many reasons, however, 

public schools have nol met the academic 
needs of Indian students. •s 

Bes ides the )OM act, Congress enacted 
a multilllde of other lndian education laws. 
The l mpacl Aid Act,'" first passed in 1950, 
provided fu nd ing assistance to pu b lic 
school districts tha t had a reduced lax base 
because or the location of federa l insta lla­
tions, now including Ind ian reservations. 
The School Facil ities Construction Act of 
1950, as amended, au thorized federal fund­
ing for the cons truction of schools in dis­
tricts wi th increased enrollment of Indian 
s tudents. '7 The appropriations under these 
acts decl ined over the years or were regu­
larly late. 

Some im provements have been made, 
however. The Indian Ed ucation Act of 
1972 '6 provides grants lo loca l educational 
agencies for sµecial remedial and cultu ral 
enrichment programs, granls for teacher 
tra in ing, and development of a specia l cur­
r iculum. The Indian Self-De termina tion 
and Education Assistance Act of 1975 19 

p rovided authority rur tribes to operate 
federally r unded programs currently op­
e ra ted by the federal government, amend­
ed the JOM act lo requ ire the contractor to 
have plans to address Indian students' aca­
demic needs before conlracting,20 amend­
ed the JOM act to provide that if t he con­
tracting school's school board was not com­
posed of a majority or Indians, Indian par­
ents could elect an Indian parent comm it­
tee to develop, and approve or d isapprove, 
programs to be conducted under the ac t." 

A report in i997 by Lhe U.S. Department 
of Education National Center for Educa­
tion Sta lisl'ics revealed that some improve­
ment had been made in certain areas, but 
many problems s1ill plagued Indian edu­
ca tion in lhe 1990s." 

Washingto n State Laws 
Sections 1 and 2 in Article IX of the Wash-
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ington Constitution es1·ablish and define 
the public school system. Section 1 pro­
vides: "It is the paramount duty of the slale 
to make am ple provision for the educal ion 
of a ll ch ildren residing within its borders, 
w ithout d is tinction or preference on ac­
count or race, color, caste, or sex."2 1 Section 
2 provides: ''The Legislature shall provide 
for a general and un iform system of pub­
lic schools." The state Supreme Court has 
said that the u n iformity requ iremen t 
means 1hat every chi ld sho uld have t he 
same advantages as every other ch ild.24 

The s ta te has enacted basic educat io n 
requirements that apply throughou t the 
state.'5 Common schools must comply with 
the rules and regulations of the s tate board 
of education , including certa in m inimum 
standards.'6 

The bas ic ed ucation act requires instruc­
tion in the "essential academic learn ing 
requirements."27 It allows, however, some 
discretion in the school d istricts. Studen ts 
can receive instruction in "such other sub­
jects and such activi ties as the school dis­
trict shall determine lo be appropriate for 
the education of the school dis trict's s tu­
dents enrolled in such program."'8 

Schoo l boards id e n t i fy a nd o ffe r 
courses.'9 The state board of education may 
p rescribe s tud ies other tha n the bas ic 
courses. io Instruction sha ll be in the En­
glish language; however, teaching students 
in another language is not precluded "when 
such instruction w ill aid the educational 
advancement of lhe s tudent.''J• 

Some local variation of the basic edu­
cation requirements is permittedY School 
dist ricts and schools can seek a waiver from 
basic education-act requi rements where 
necessary to successfully implement "a lo­
cal plan to provide for all students in the 
dis1ric1 an effective education system that 
is designed lo enhance the educational pro­
gram for each student. The local plan may 
include alternative ways to provide effec­
tive educa tiona l progra ms fo r s tuden ts 
who experience d ifficulty w ith the regu­
lar education progra rn."H School distr icts 
also can establish schools or programs with 
special standards, such as required paren­
tal involvemenl. 14 For s tudents who a re 
"academically al risk,"i, school boards may 
conlracl wi th "alternative educational ser­
vice providers"30 lo help them achieve spe­
ci fic learning s tandards. These service pro­
vide rs could include a tribally controlled 
program.17 



Colville girls stand on a bluff overlooking St. Mary's Mission School (Omak, WA, 1959). 
Northwest Museum of Arts & Culture/Eastern Washington State Historical Society, Spokane, WA 

Specific Washington state law on Jn­
dian studies is limited. Most of the provi­
s ions have to do wi th language-study re­
qui rements. "If the essential academic 
learning requirements include a require­
ment of languages other than English, Lhe 
requirement may be met by students re­
ceivi ng instruction in one or more Ameri­
can Indian langu ages."38 A class in sta te 
history may or may not encompass Indian 
studies. "Any course in Wash_i ngton state 
history and government used to ful fi ll high 
school gradual.ion requirements is encour­
aged to in clude i nformat.ion on Lhe cul Lure, 
history, and government of the American 
Indian peoples who were the first inhabit­
ants of the state."39 

Local history and government course­
work that students studying for their teach­
ing degree are requ ired to take must in­
clude an Indian facet. "Any course in Wash­
ington sta le or Pacific Northwest history 
and governmen t used to fulfill this require­
ment shall include information on the cul­
ture, history, and government of the Ameri­
can Indian peoples who were the firs t hu­
man in habitants of the state and the re­
gion."10 

School boards have the duty to deter­
mine policy on instructional materials and 
approve or disapprove those materials;" 
including specifying procedures for these­
lection o r mate rials; establ ishing an in­
structional mate ria ls committee (which 
may include parents at the board's discre-

tion); receiving complaints regarding the 
materials; experimenting wi th materials 
before formal adoption ; and, within the 
li mits of board policy, school administrn­
tors may buy materials to meet deviant 
needs or rapidly changing circumstances.42 

A school board also is responsible for stock­
ing school libraries as it "deem s necessary 
for the proper education of the district's 
students or as otherwise required by law 
or rule or regulation."11 

In sum, under current state law, posi­
tive steps can be taken to make the educa­
tional experience more reflective and rel­
evant lo Indian interests and issues. If ev­
ery child in the sta t·e school sys tem is lo 
have the same advantages as eve1y other 
child, the system shou Id provide more and 
better instruction, programs and training 
on Indian subjects. School districts have 
discretion to tailor subjects to meet the par­
ticular needs of the students. Course in­
st ruction may be in an Indian language 
when it will help the educational advance­
ment of the studen t. Schools can seek ap­
proval of a local p lan lo better suit their 
students, includLng focusing on those stu­
dents who are experie ncing d ifficu lty 
wi th in the curren t structure. Schools can 
also provide educalion on Indian issues. 
Current laws may or may not be amenable 
lo the measures recommended in this ar­
ticle, and ed uca to rs should cons ide r 
whether to seek legislative or regulato,y 
change. 

Jurisdiction Over Educa.tion Today 
Legal authority over public schools located 
off Indian reservations is with the slate. 
Authority over public schools on reserva­
tions may also reside with the state because 
school districts are pol itical enti ties of the 
state, and federal law has sanctioned the 
on-reservation location. In addition, legal 
precedent may favor state jurisdiction.44 

Jurisdiction over Indian students, however, 
may be concurrent in both the t ribe and 
the state.45 

Rather than debating jurisdiction, states 
and tribes can best serve students by col­
laboration, keep ing in mind tha t students 
are the concern of both jurisdictions. 

The Present State of the Education 
of Indian Students 

In 1993-94, about 491,936 lndian students 
were enrolled in elementary and second­
ary schools in the United States:16 About 
187,365 (38 percent) of these Indian stu­
dents wereemolled in approximately 1,244 
public schools with 25 percent or more 
Indian students, and 4 1,911(n ine percent) 
of these students were enrolled in 170 BIA/ 
tribal schools. The remaining 262,660 In­
dian students (53 percent) in public schools 
were sca ttered across 79 ,500 public 
schools. This means about 91 percent of 
Indian students attended public schools47 

and were a significant proportion of the 
student body in nearly half of the schools 
they a ttended.48 

There are 29 federal ly recognized In­
dian tribes in Washington.49 Ind ians are 2-7 
percent, or 158,940, of the state population 
of 5,894, i 21.so 

Avai lable data reveal tha t tribal s tu­
dents suffer from d isproportionately low 
achievement scores, gradua tion rates, edu­
cational attainment levels and attendance 
rates, and high dropout rates.5 ' This edu­
cational dearth hurts tribal communities 
and society at large. 

T he one-size-fits-all teaching method­
ologies do not work for all students, espe­
cially Jndian students. The mainstream 
culture, w hich constructed the public edu­
cation system, is incongruent and conflicts 
with tribal culture.5' Because of cultural dif­
ferences, Indian students in the public 
schools are alienated by the system itself. 
Thus, the public school system, as it rep­
resents and imposes the mai nst ream cul­
ture, impedes the schooling of Indian stu­
dents. 
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Achievement Levels Low 
Every day in public schools, Indian stu­
dents are exposed to alien learning styles 
through the use of non-Indian language, 
examples, illustrations and text materials,51 

and usually have a non-Indian teacher. 
Because of cultural incongruency in the 
school environment, many Indian students 
are reluctant to actively participate in class­
room activity, and this reluctance hurts 
their academic achievement. They have a 
d ifficult time interacting wi th their teach­
ers or actively engaging in class activity,54 

which hinders their learning.55 These and 
other communication differences between 
students and teachers may bias teachers' 
perceptions of their students and lower 
their expectations of student academic 
performance.56 All of this negatively affects 
student achievement. 

Attendance and Dropout Rates 
Indian stu dents drop out of school at 
higher rates (35.5 percent) than students 
from other groups in America.57 Parents 
and communities should look at all con­
tributing factors to this problem. Schools, 
especially, should examine themselves to 
determine school-related causes of drop­
outs, and to find solutions. Students have 
cited several problems :" ... failure or inabil­
ity to get along with teachers, dislike of 
school, inabi lity to get along w ith other 
students, boredom, fee lings of not belong­
ing, and suspension."58 

These problems may manifest in nega­
tive experiences: "[Wjhen there is a cultural 
incongruity between the school and the 
student, miscommunication and confron­
tation often occur among students, teach­
ers, and families, resulting in hostility, alien­
ation, and eventual dropping ou t."59 Often, 
school administrators view Indians in a 
negative way, and students feel this atti­
tude. These factors contribute lo Indian 
s tude nts' feeling unwelcome, and ulti­
mately avoiding the situation entirely. 

No Voice 

Historically, Indian families and commu­
nities have not been a part of the educa­
tion process, Indians rarely having served 
on school boards.60 Indian studies are 
taught only in some schools on a limited 
basis. Schools lack material recognizing 
Indian culture, history and languages, and 
often the curriculum is derogatory toward 
Indians.'" Tribal languages are not offered 

consistently, and there is a lack of tra ined 
or certified Indian language teachers. To 
summarize, the J ndian voice is missing in 
the schools. 

Goals and Measures 
Reversing th is dismal state of lndian edu­
cation requires educational reconstructing. 
Some of the measures described below are 
thought to be effective approaches for im­
proving academic and other educational 
results for students, empowering them to 
develop to thei r fullest potential. 

Indian Community Influence 
Indian families and communities can help 
select texts and determine other learning 
tools and instructional techn ique in the 
public schools. Indian educators should 
also participate in the production of texts, 
ensuring that the Indian community, and 
most importantly its children, w ill have a 
sense of ownership and a resulting accep­
tance of the education system in the pub­
lic schools.62 

Tribal Education Laws 
Tribes have primary responsibili ty for en­
suring an appropriate education for tl1eir 
children, and a paramount interest in their 
well-being. About 80 tribes have education 
departmen ts tl1at perform functions such 
as implementing tribal education law and 
policy; administering education programs, 
developing education repmt s; and commu­
nicating with local school boards, parents, 
and state and federal education depart­
rnents.63 There are several federal laws 
authorizing di rect funding for tribal edu­
cation departments.64 

Tribes can enact relevant laws and make 
agreements with local school districts. For 
example, in 1991, the Rosebud Sioux Tribe 
enacted an education code and established 
an education deparlTnent.65 The code regu-
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!ates all school and education programs -
federal, state and tribal - on the Rosebud 
Reservation.66 Areas addressed are Indian 
language instruction, curriculum, teacher 
and school administrator qualification and 
retention, education standards, community 
and parental involvement, tribal social-ser­
vice programs, tribal student-tracking sys­
tems, truancy intervention, and statistical 
reporting. The tribe also provides teacher 
recerti fication courses at its tribal college. 
The tribal code applies tribal law as well 
as South Dakota law to school boards, and 
reports on compliance of local schools with 
curriculum.67 The tribe has cul tivated rela­
tionships with the local districts to imple­
ment these provisions. The depar tment 
and code have demonstrated a posi tive 
impact on Indian education by improving 
attendance, decreasing dropou t ra tes, and 
increasing community involvement.66 

States and tribes should actively work 
together to find solutions, and may want 
to formalize this in wri tten agreements. 
"Given the fact that so many Indian stu­
dents today attend public schools, more 
cooperative and reciprocal agreements 
be tween tribes and school districts need 
to be developed and implemented.''l,9 The 
law may dictate or guide, in some cases, 
the process by whid1 tribes and states work 
together;7° schools and tribes will need to 
examine federal requirements. 

If tribal communities are ul timately dis­
satisfied w ith attempts at improvements, 
they may consider other avenues sucl1 as 
making an agreement for public-school 
students to be educated by a tribal school,7' 
seeking restructuring of school districts, 
seeking to operate as a school district or 
school board,7'establishing charter schools, 
o r operating their own schools. 

Develop and Use Indian-Studies 
Curriculum and Teaching Methods 
Many stud ies conclude that students per­
form better w hen the studies reflect their 
culture. "This growing body of research 
suggests that better learning occurs when 
teachers transform their educational prac­
tices and the curriculum reflects the home 
culture from w hich children come."7'1 A 
culturally relevant curriculum contributes 
to studen t performance, engagement in the 
classroom, self-validation, and acceptance 
of public-school paradigm. Cultural con­
gruence in curriculum is a necessary con­
dition of academ ic success. 



Although the curricul um must meel 
state requirements, Lhis does not preclude 
a cultura!Jy appropriate curriculum. Indian 
communities and parents, a well as edu­
cators, want Indian children to succeed 
academically, Lo understand certain main­
stream values embedded in the school sys­
tem, and be prepared for life after school­
ing. AL the same time, they want these stu­
dents to be exposed to their own cultural 
values and knowledge while at school. 
They want sufficient recognition of the 
contributions Lhat their home cultures 
bring to the world. "Minority children need 
to be able to internalize both their own 
culture and that of the school."74 

l.ndian parents and communities arc 
critical Lil curriculum development. Aside 
from compiling research on Ind ians that 
has already been done, 11011-lndian educa­
tors may not know how to best distill in­
formation from a tribal community.75 Com­
munjty members can fulfill this role. 

Extreme gaps exist in the educational 
record. The content of the materials should 
include, at appropriate levels, education on 
history, prehisto,y, life ways, laws, climate, 
politics and government; understanding 
and uses of the physical environment of 
the local tribes; and the relationship be­
tween tribes, states and federal govern­
ment . The lessons should include cultural 
topics where appropriate-76 

Along w ith efforts in Indian homes and 
communities, schools can help ensure lan­
guage survival. The formal public-educa­
tion system helped nearly, if not com­
pletely, to annirulate the use of Indian lan­
guages. Because of this past role, the sys­
Lem should now devote ample resources 
to restoring them. "Because schools played 
such a powerful role in the decl ine of Na­
tive languages, it is reasonable to expect 
they can play a powerful role in restoring 
languages."n 

The state board of education is work­
ing with a group of tribal educators on de­
veloping rules for state teacher certifica­
tion of Indian language teachers.78 These 
teachers possess rich cultural backgrounds. 
Many t ribes have already developed exten­
sive cuJTiculum, which can be used by new 
state-certified language teachers in the 
public schools. This is a positive example 
of cooperation between the sta le and tribes. 

Innovative teacl1ing methods should be 
used. One example, teaching mathematics 
terms and concepts in English and in the 

Indian tongue, helps children better under­
stand the subjecl.79 Educators can also in­
volve students in community events, such 
as exposure to tribal-court proceedings, 
tribal government meetings on specific 
issues, and tribal detention facilities.80 

A culturally relevant curriculum will 
enhance the course requirements of pub­
lic schools, and will give "a challenging, 
relevant, thought provoki ng, and most 
importantly resµonsive education for Na­
tive children in American schools."81 

Teacher-Student Relationships 
The relationship a student has with his 
teacher is probably the most crucial in Lhe 
academic process. Teachers generally 
choose how to present materials and how 
to in teract with the ir students. They have 
their own biases, and these inform how 
they perceive their students. 

Teachers of Indian students, s tudies sug­
gest, effectively serve their students with 
"cultu rally responsive pedagogical reper­
toire" or "culturally relevant teaching.''&2 

They should have an understanding of the 
histmy, culture and contributions of tribes, 
especially local tribes. Innovative models 
exist for the professional development of 
teachers. Educators, parents and tribes, as 
well, can create innovative trairung pro­
gram s to strengthen the professional com­
petency of teachers.~3 Some Indian stu­
dents may be "under intense peer pressure 
not to learn or use their tribal language."84 

Teachers can provide encouragement in 
learning Indian languages and other sub­
jects. ''Teachers can encourage the preser­
vation and maintenance of Ame1ican In­
dian languages by modeling and encour­
aging the ir use in schools.''85 

When the situation arises, teachers also 
need Lo understand the social and health 
services that are avai lable within local com­
munities. Tribal governments have a re­
sponsibility to educate local schools in the 
tribal services available to lndfan youth 
and their fam ilies. 

More Indian Teachers 
There a re not enough Indian teachers to 
serve as role models and share the cul tural 
background. Only 15 percent of teachers 
in high-Indian-enrollment schools and less 
than one percent of teachers in low-lndfan­
en rollment schools are Indian,86 and 70 
percent of rugh-Indian-enrollment schools 
and five percent oflow-lnd ian-enrollmenl 

schools have at least one Indian teacher.8
7 

Indian teachers, who share the cultural 
background not provided by teachers of 
other eth nicities, serve as positi ve role 
models and have an insight into programs 
specifically designed for Indian student . 

Though important to all schools, it is 
vita l that all schools serving a high per­
centage of lndian studen ts increase the 
number of American Indian and Alaska 
Native administrators and teachers who 
arc t ribally enrolled. The presence of 
Native people in school leadership po­
s itions brings m uch-needed posi tive 
role modeling and training in how to 
design µrograms for Native stuclents.08 

States and districts should actively educate, 
recruit and hire Indian teachers to fulfil l 
this need. 

Conclusion 

With the implementation of these m ea­
sures, once again lndian students and com­
munities will feel a sense of ownership, 
belonging, and familiarity w ith their les­
sons. Tribal education departments and 
codes, agreements between tribes and 
schools, and concrete measures to provide 
a culturally relevant curricu lum for Indian 
students have been shown Lo work. The 
state, tribes and society have a great inter­
est in successful educational systems. Put­
ting the nece sary resources behind this 
interest will decrease costs in other social 
areas. It is Llme for these juri dictions lo 
pull together to achieve Lh is end. Z:ii 

Melissa T Campobasso is an attorney for 
the Colville Confederated Tribes, of which 
she is on enrolled member. She gmcluoted 
from the University of Coloroclo School of 
Low in 2000. 
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The Board's Work 

Seattle, September 1 2- 1 3 

by Judith Berrett 
Director of Member and 
Community Relations 

The board a pproved two by law 
changes - both related to 13OG 
eleclions. Feeling that the 20-signa­

Lu re requirement on governor petitions 
may, on occasion, be an impediment Lo run­
ning for the board, the governors voted to 
eliminate this requirement. The o ther 
change permits governors to vote by se­
cret ballot when electing governors (gov­
ernors elect the replacement when a va­
cancy on the board occurs). 

The board interviewed 12 candidates 
for at-large governor to replace Dave Sav­
age, w ho now serves as president-elect. 
After public-session interviews, comments 
and questions from governors and liaisons, 
and executive-session discussion and vot­
ing, President Dale Carlisle announced the 
e lection of Fawn Sharp as the new gover­
nor at large. Ms. Sharp serves as lead coLm­
sel for the Quinau lt Indian Nation. 

ferry Boyd, of the Court Rules and Pro­
cedures Commill.ee, presented several rules 
for consideration. Following a fair amount 
of discussion by board members and liai­
sons, the board, acting against the recom­
mendation of the Court Rules Committee, 
unanimously voted to recommend to the 
Supreme Court the adoption of CrR 4.2 and 
CrRALJ 4.2. These two proposed rules 
would standardize guilty-plea tatemen t . 
The board also unanimously voted recom­
mendation of proposed rule CrR 4.7, which 
would allow release of redacted discovery 
materials to defendants. There followed a 
discussion of proposed ER 412, concern-

ing extending the ina<lmissibility of evi­
<lence of prior sexual conduct unless ruled 
relevant by a judge (essentially adopting 
Federal Rule of Evidence 4 12 as to civi l 
cases). The proposal originated with the 
Civil Rights Conm1ittee. Michael Subit and 
Maria Fox, co-chairs of the Civil Righ ts 
Comrnittee, and Gayle Ban-y, representing 
Washington Women Lawyers, spoke in 
favor of the proposed rule. The Court Rules 
Comm ittee, however, did not recommend 
the change, stating tha t ER 403 grants re­
lief through seeking a judicial ruling on 
the admissibi lity of this type or evidence. 
After noting the difficulty when faced w ith 
opposing recommendations rrom two 
committees, the board voted to submit the 
proposed rule to the Supreme Court. 

Back on the board's agenda after 16 
months was consideration o r a change to 
RPC 1.8(e) that would allow humanitarian 
loans 10 clients under certain limited con­
ditions. Eric Dickman, d1air of the WSTLA 
Maritime Section, and John Merriam, a 
maritime practitioner~ spoke about the des­
perate needs of some of their clients for 
funds to cover emergency living expenses. 
Mike Pontarolo, representing the RPC 
Commitlee, spoke about the comm ittee's 
unanimous opposition to the change, stat­
ing that attorneys are permitted to give 
gifts to needy clients under th e current 
rules, and that introducing a lawyer's fi­
nancial interest into the attorney-cl ient 
relalionsh.ip would pose many ethical di­
lemmas. The board was sympathetic to the 
plight of clients in need, but was concerned 
that allowing lawyers to loan money to 
their clients would "open up a Pandora' 
box," and that lawyers' professionalism, 
e thics and integrity were potentially at 
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Extent and Nature of Circulation Preceding 12 Months to Filing Date 

Total Number of Copies (net press ru n) ............................... 23,8o2 ............................................. 24,034 
Paid/ Requested ........................................................................... 15,927 ............................................. 23,889 
Paid In-County Su bscription ..................................................... 7,732 ........................................................ 0 
Sales Through Dealers and Carriers, 
Street Vendors, Counter Sale , and Other 
Non-USPS Paid Dislrib11tion ............................................................. o ........................................................ 0 

Other Classes Mailed Through t·he USPS ...................................... o ........................................................ 0 

Total Paid a nd/or Requested Circulation .............................. 23,659 ............................................. 23,889 
Free DisLribuLion by MaU ................................................................. 65 ..................................................... 70 
Free Dis tribution Outside the Mail .................................................. o ........................................................ 0 

Total Free Dis tribution ...................................................................... 30 ..................................................... 30 
Total Distribution ....................................................................... 23,754 ............................................. 23,989 
Copies not Distributed ...................................................................... 48 ..................................................... 45 
T o tal ............................................................................................... 23,802 ............................................. 24,034 
Percent Paid and/or Requested Circulation ............................... 100 ................................................... 100 

stake, since loaning money 10 cl ients could 
possibly resttlt in lawyers' "buying cases." 
The board also pointed out that there are 
services available that lawyers could rec­
ommend 10 the ir clients in need,and many 
other ways to helµ clients apart from loan­
ing money. A motion recommending a 
change to RPC 1.8(e) to allow humanitar­
ian loans to clients was defeated by a vote 
of two in favor, 10 opposed, and one ab­
staining. 

WSBA Director of Legislative Affairs 
Gail Stone alerted the board that the 2003 
Legislat1.1re is llkelyto face a revenue short­
fall of at least $2 billion as it writes a bud­
get for the 2003-2005 biennium - an even 
greater shortfall than the $1.2-plus bi llion 
last year. The WSBA's legislative priority 
continue to be funding for the courts and 
civil legal services. Later this fall , the Su­
preme Court's Task Force on Civil Equal 
Justice Funding w ill be making recommen­
dations for future funding mechanisms. 

Wilda Heard, vice-chair of the Lawyers' 
Fund for Client Protection Committee, pre­
sented the comm ittee's annual report and 
recommendat ions. Last year, the board 
(who a re the fund 's trustees) and the Su­
preme Court approved increasing the maxi­
mum fund payment cap from $30,000 to 
$50,000 per application, and increasing the 
committee's authority to approve pay­
ments without trustee review from $3,000 
to S 10,000. When these changes were ap­
proved, the trustees asked that in one year 
the committee review the fiscal impact of 
these changes, as well as whether they cre­
ated any inequities for appl icants. The com­
millee unanimously recommended that 
the current $50,000 per applica tion cap and 
committee authorityof$10,ooo be contin­
ued, and the board unanimously approved 
permanent adoption of these limits. 

Former WSBA President Jan Eric Pe­
terson reported on the activities of the 
Proud to Be a Lawyer Task Force. Accom­
plishments include "Legally Speaking" on 
KJNG TV and Northwest Cable News; "You 
Have Righ ts : Lawyers Protect Them" radio 
and a irport campaign; "Proud Lo Be a Law­
yer" features on the WSBA Web site and 
in Bar News; developmen t of the "Truths 
about Lawyers" pamphlet; and the local­
hero program. All have become institution­
alized. Upon Mr. Peterson's recommenda­
tion, the board vo ted to sunset the task 
force. / ..:i 
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Protectin~ 
those who 
represent 
others. 

. you rolling f i•rm's ice on your 

future? 
Chances are, you've taken some steps to 

protect your practice from the financial 

devastation a lawsuit can bring. But have you 
done enough? 

Don't bet on it. These days, even the most 

careful attorneys can be sued for malpractice. 

The Washington State Bar-sponsored 

Professional Liability Program can help. Our 

team of insurance professionals has designed a 

professional liability insurance policy to meet 

the needs of your practice. 

E,l/4 • The Washington Sta te Bar Association is 
pleased to announce three new health plan 

options now available to WSBA m embers 

and your staff. Each p lan offers ch oice of 

coverage and competitive group rates­

which fit both your needs and your budget. 

Don't gamble with your firm's future. 
Call today for FREE INFORNIATION on 

the Professional Liability Program and 
new health plan options. 

Pamela Blake- 1-800-552-7200, ext. 7802 
or 

John Chandler-1-800-552-7200, ext. 7804 

Sponsored by: Administered by: 

• . 
M A RSH 
Affiohy Croup Suvit ~• 
a s ervlcr of Sciibury & Sm1tt1 

WSBA Marsh Advantage America 



Web Site Links from lawyer Directory 
A link to your Web si te can be added lo your directory list­
ing, so current and potential clients can find out more about 
you and yom practice at the click of a button. 

The fee is $75 annualJy ($50 if you sign up July 1 or later). 
If your firm has seven or more lawyers, you'll save through 
our s pecial pricing structure. Special pricing is also available 
for those who work for nonµrofil or government agencies. 
For more information and sig n-up instructions, see www. 
wsba.org/di rectory/addli n k. 

Usury Rate 
The average coupon equivalent yield from the first auction 
of 26-week treasury bilJs in October 2002 is 1.562 percent. 
The m aximum allowable interest rate for November is there­
fore 12 percent. Compilations of the average coupon equiva­
lent yields from past auctions of 26-week treasury bills and 
past maximum interest rates for June 1988-June 1999 appear 
on page 53 of the June 1999 Bar News. Information from 
January 1987 to date is on the WSBA Web site at www.wsba. 
org/barnews/usuryrate.html. 

New Discipline Rules Adopted 

On September 5, the Supreme Cou rt adopted the Rules for 
Enforcement of Lawyer Conduct (ELC), replacing the Rules 
for Lawyer Discipline. The rule cha nges include related 
amendments to the Rules of Professional Conduct and the 
Admission to Practice Rules. The changes were effective upon 
publication (the October 1 advance sheet of Washington Re­
ports). The changes, published for comment in April, were 
developed by the Discipline 2000 Tas k force and were rec­
ommended by the Board of Governors. A link to the new 
rules is available on the WSBA Web site at www.wsba.org/ 
rules, and cross-reference tables between the old and new 
rules are avai lable a t www.wsba.org/2oo1 /cl2k/ report.htm. 

BOG Meetings 
December 6-7 - Everett 
January 17-18 - Olympia 
February 6 - Seattle 

With the exception of a one-hour executive session the morn­
ing of the first clay, BOG meetings are open, and all WSBA 
members are welcome to attend. RSVPs are appreciated but 
not required. Please contact Lisa KauzLoric at 206-733-5944 
or lisak@wsba.org. The comple te BOG schedule is available 
on the WSBA Web site at www.wsba.org/bog/schedule.htm. 

Proud to Be a Lawyer Task Force Receives National 
Recognition 

The Proud to Be a Lawyer Task Force received the National 
Association of Bar Executives (NABE) "Luminary Award" for 
excellence in public relatio ns. The award was announced al 
the NABE Communications Section Conference held in Al­
exandria, Virginia, in Septem ber. Director of Member and 
Community Relations Judy Berrett accepted the award on 
the task force 's behalf. 

The task force was created by 2000-2001 WSBA President 

Jan Eric Peterson with the d ual goals of instilling pride in 
W SBA members, and increasing the public's understanding 
o f the law and lawyers. Members of the task force are Jan 
Eric Peterson (chai r), Bill Bailey, Tom Campbell, Carl Carlson, 
Mary Fairhurst, Jay Flynn, Rand y Gordon, Steve Henderson, 
Juliet Jones, Don Logerwell, Hany McCarthy, Mike McKasy, 
Sal Mungia, Sonia Rodriguez, Ron Ward; 11011-lawyer mem­
bers Pan Schwab and Mary Elizabeth Stritmatter; and WSBA 
staff members Judy Berrett and AIJison Parker. 

LOMAP on the Road - Smart Strategies for 
Improving Efficiency 
WSBA's Law Office Management Assis tance Program 
(LOMAP) has kicked off its annual traveling seminar series. 
Topics include case-management software and cl ient man­
agement, plus a segment about transitions in lawyers' careers. 
The course offers 4.0 credits, including 2.0 ethics credits. Cost 
is $69. For more information, please see www.lomap.org or 
contact the WSBA Service Center a t 800-945-WSBA or 206-
44 3-WSBA. Reference event code LOM 1102. "LO MAP on the 
Road" w ill visit: 

November 5 - Vancouver, WA, Phoenix lnn Vancouver 
November 6 - Ocean Shores, Qui nault Beach Re ort 
November 7 - Olympia, Phoenix Inn Olympia 

Information Updates 
Now is the ideal time to make sure the WSBA has your cor'­
rect contact information in its database. You can check by 
going to the on line lawyer directory at http://pro.wsba.org. If 
any of your contact in fo rmatio n has changed, please noti fy 
the WSBA Service Center as soon as possible. You may con­
tact us by e-mailing queslions@wsba.org, faxing the change 
to 206-727-8319, or calling 800-945-WSBA or 206-443-WSBA. 

Department of Licensing Online 

The Deµartm ent of Licensing (DOL) has implemented a sys­
tem that allows drivers to schedule DUI heaiings on line. Per­
sons with a valid Washington driver's license and credit card 
may fill out a form at http://www.dol.wa.gov/ds/hrnginfo.htm 
and submit it to the DOL. A hearing will be scheduled in two 
to fou r weeks. 

Third-Party Liability Information 

If your cl ient is involved in a personal-injury case and has 
received or is receiving medical-assistance payments for his 
medical care, you are required to contact the Department of 
Social and Health Setvices (DSHS). RCW 43.208 .060 places 
a lien for the reimbursement of the medical bills that have 
been paid by public assistance agai nst any settlement of judg­
ment your client receives fro m a th ird party responsible for 
your cl ient's injuries. Before settl ing your clien t's claim with 
the third party or thei r insurance company, please contact 
the COB Casualty Unit of DSHS al 800-562-6136 or COB Ca­
sualty Unit, PO Box 45561, Olympia, WA 98504-5561. Fail­
ure to pay any lien imposed by the department may subject 
you to personal liability for funds improperly distributed 
(RCW 43.208.070). 
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Community Justice Center Opens in Central District 
Residenls of Seattle's Central District now have access to free 
legal advice and information through the new Community 
Justice Center, a project of lhe Access to Justice l nstilule at 
Seattle University School of Law. The center is open Tues­
days from 4:30 p.rn. to 6:30 p.m. int.he CaLholic Comm unity 
Services building al 100-23rd Ave. S. (at Yesler Way). Each 
week, local lawyers provide educationc1l presentations on le­
gal issues. Following the present:a t ions, anyone desiring fu r­
ther assistance is interviewed by Seallle University law stu­
dents and is given an appointment to meet with a lawyer the 
fo llowing week. Four more Community Justice Centers are 
planned for low-income neighborhoods in King and Pierce 
counties. For more information, contact Eric Walter at 206-
296-61 14. 

2001 -2002 Committee Reports 
Alternative Dispute Resolution 
Additional law arbitrators were added to the A DR panel, and 
a training seminar is scheduled later this yea r. The commit­
tee will continue to recruit and train arbitrators, as well as 
publicize the Fee Arbi tration Program. 

Character and Fitness 
The committee considered all petitions for reinstatement and 
all applicants for admission that were referred by the W SBA 
executive director. It prepared wrillen find ings rega rding the 
fitness of each applicant and petitioner considered by Lhe 
committee, and provided written recommendations for ac­
tion to the Board of Governors for consideration by the Wash­
ington Stale Supreme Court. Formal hearings were conducted 
for seven individuals. Members considered the character and 
fitness of six bar-exam applicants and one petitioner for rein­
statement. 

Civil Rights 
The committee spent significant Lime reviewing proposed 
slate legislation and federal regulations regarding "an ti-ter­
rorism" matlers and advis ing the BOG about them. A civil­
rights brochure was developed, and several thousand copies 
will be produced and distribu ted to the general public. ln an 
effort Lo diversify the committee, outreach to minority bar 
associations and individual lawyers of color was conducted. 

Court Improvement 
The committee initiated efforts w ith the Board for Judicial 
Administration and the Administrative Office of the Courts 
to add members of the judiciary to the committee, and began 
its consideration of the Walsh Commission/judicial indepen­
dence group of recommendations that the committee had 
previously identified as priorities. However, upon announce­
ment of the BOG's decision to sunset the committee, its ef­
forts turned to preparing a Final report and developing final 
recommendations. The committee monitored and supported 
the King County Bar Association's Services to the Public 
Workgroup, c1ddressing the judiciary, puhlic education, legis­
lation and pro bono services. 

Diversity 
The committee worked to increase diversity wi lhin the WSl3A 
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and on the BOG, revita lize communication between the Mi­
nority Bar Coali tion and the commillee, and increase the 
WSBA's vis ibility with stakeholders in the legal community 
and the community at large. The committee participated in 
the wlh Annual Law and Diversity Program a l Western 
Washington University, a minority job fair, and the WYLD 
Pre-law Student Leadership Conference in Yakima. 

Editorial Advisory Board 
The goals of the EAB this year were lo help ensure the timely 
production of Bar News, and to provide ideas to stnff and the 
edi tor to enhance the quality and readership of the maga­
zine. The EAB adopted a policy whereby authors w ill assign 
copyrigh t of their articles to Bar News. Anolher policy was 
adopted stal ing that Bar News will not publish articles by 
authors involved in pending litiga tion. 

Electronic Communications (EC2) 
T he commitlee hosted a debate regarding the utility of uni­
versal case citation in the state's case law between a repre­
sentative of the Supreme Coml's Reporter of Decisions Of~ 
fice and a representative of the UW law libra1y. The commit­
tee submitted a resolution to the BOG urging them to peti­
tion the Supreme Court to advocate a change in the slate's 
method of case citation from the tradi tional volume-and-page­
reference method to a universal (media-neutral) formal. 

Law Clerks 
Th.is commitlee is responsible for running the WSBA Law 
Clerk Program, w hich includes supervising law clerks enrolled 
in the program. In the fu ture, the com mil tee w ill explore the 
possibility of including law-clerk graduates in the WSBA reci­
procity agreement. 

Law Examiners 
The committee's main task is to prepare and grade the besl 
bar examination possible, and streamline the bar-exam train­
ing, preparation and grading process. The comm ittee contin­
ues Lo maintain its goal of having a full exam in its "question 
bank," w hicl1 serves as an excellent train ing tool for new ex­
aminers and provides a reserve of approved questions when 
the need arises. The committee hosted Jackie Mullenger, di­
rector of bar admissions for the Nova Scotia Barristers' Soci­
ety, which has patterned its exam process after Washington's. 

Legal Assistants 
One or the committee's goals for the year was to participate 
in the selection process of Practice of Law Board (PoLB) mem­
bers. The committee presented comments to the PoLB lmple-­
mentalion Committee on selection criteria. As a result of the 
committee's focus on education, a presen ta tion was created 
for Seattle Univers ity law students to learn about paralegal 
u tiliza tion. 

Legal Services to the Armed Forces 
The committee was instrumental in the passage of an amend­
ment to APR 8(g), a llowing JAG officers a limited licen se to 
represen l indigent members of the mil ita ry in civilian comts. 
In September, JAG officers had the opportunity lo attend a 
two-day CLE Lo learn how to comply with t.he amendment. 
The committee also pa rticipated in Operation Enduring 



LAMP, an ABA-sponsored program for military personnel. 
In Lhe next year, the commi ttee will consider sponsoring an 
amendment to the RCWs for a rent-termination clause in 
leases for personnel receiving military orders. 

LOMAP 
Services available from the WSBA Law Office Management 
Assistance Program (LO MAP) include phone and on-s ite con­
sultations, s tatewide seminars (including an annual "road­
show"), speaking engagements, a lending library, a software 
laboratory, and the Lawyer-to-Lawyer program. The commit­
tee identifies, pursues and publicizes programs for deliver­
ing law office management services to WSBA members. Com­
mittee member worked on updating the LOMAP manual, 
Up and Running, to include additional information about 
marketing, technology and how to close a practice. 

MCLE Board 
The general goal of the board is to assure compliance of MCLE 
regulations by WSBA n,embers. In part, Lha t involves inter­
preting the regulations iJ1 light of individual situations that 
are brought to the board's attention. The board may also make 
recommendations lo the BOG regarding changes to MCLE 
regula tions. During the last year, the board began developing 
guidelines lhal WSBA-MCLE staff could use in making deci­
sions in response to routme requests by WSBA members. 

Professional ism 
The committee focused on disseminating the Creed of Pro­
fessionalism (adopted by the WSBA Board of Governors in 
2001 ). Working w ith local bar associa tio ns, good progress 
was made on the goal of having Creed of Professionalism 
plagues in all Washington courtrooms (46 percent of county 
ba rs have participated or have definite plans to do so). The 
committee a lso presented the highly successful CLE seminar 
"Ethics, Professionalism and Civility: The Hard Questions." 
Subcommittees focused on lawyers, the judiciary, law schools 
and citizens. 

Pro Bono and Legal Aid 
The committee continues to work to implement the Volun­
teer Attorney Legal Services Action Plan adopted by the BOG 
in 1994. After significant process by the Corporate Counsel 
subcommittee in es tablishing th e infras tructure for a 
videophone project, the project has been put o n hold because 
of insufficient participation by corporate counsel. As a re­
sult, the subcommittee will focus on how to encourage the 
development of a pro bona culture in corporate law depart­
ments. The committee proposed an amendment to RPC 6.1 
that includes voluntary reporting of pro bona hours. 

2001 -2002 Section Reports 

Administrative Law 
The section produced three newsletters and hired a law stu­
dent to serve as assistant editor. Membership was increased 
by eight percent, growing from 255 to 275. The ection hosted 
two CLEs, "Insider Tips for Effective Advocacy During Agency 
Rulemakmg," and "Evidence" w iLh the Honorable Dean Mor­
gan. The allocation of$3,ooo to help fund a legal-needs study 
o f Washington residents was approved by the section. A sub-

committee of the board of trustees revised Lhe section by­
laws. The section raised $1,:325 in revenues 1hrough ils con­
tinued publication of the section deskhook. 

Antitrust, Conswner Protection and Unfair Business 
Practices 
The section presented its annual CLE, and com pleted work 
on the update of the consent-decree index. Progress is being 
made on creating a list serve. The section w ill continue the ir 
work on creating an electronic version of Lhe ir newsle tter. 

Business Law 
The section issued a joint report on the proposed Uniform 
Money Services Act; voted to oppose amendments to the Non­
Profit Corporation Act proposed by the Association of Real­
tors; proposed amend ments Lo Lhe Washington Business 
Corporations Act (WBCA) authorizing electronic notices and 
olher communications; proposed amendments to the WBCA, 
the Washing ton Limited Partnership Act, and the WashiJ1g­
ton Limited Liability Company Act revising the definition of 
"person"; provided input regarding amendments to the Wash­
ington Securities Act proposed by the Washington Securi­
i-ies Division; formed a subcommittee to review proposed 
revisions to Articles 1 and 2 of the Uniform Com mercial Code; 
sent a representative to the August ABA Annual Meeting; 
o rganized pro bona efforts among business lawyers; and d is­
tributed a CLE-needs assessment survey to many WSBA 
members. 

Construction Law 
The section 's midyear CLE focusing on construct io n litiga­
tion was one of the best-a ttended conslrucLion CLEs presented 
in years. Three successful forum meetings were also held this 
year. The speakers included Justice Philip TaJmadge; Lee Evey, 
program director for "Operation Phoenix;" and three attor­
neys general. Section members are enjoying the ir newly cre­
ated lis t serve. Two newsletters were produced. 

Dispute Resolution 
Section accomplish ments include development of a draft 
brochure on dispute-resolution alternatives submitted to the 
Board for Judicial Administrat io n (BJA) for review; hosting 
an ABA Section of Dispute Resolution Conference in Seattle; 
remodeling the section Web site and directory of ADR ser­
vice providers to permit o nline u pdating by sectio n officers 
and providers; endorsing the proposed Revised Uniform Ar­
bitration and Uniform Mediation acts; and sponsoring three 
law-student summer clerkships in ADR organizations. 

Elder Law 
ln September 2001, a grant program was established to pro­
vide access to legal services for Washington's senior residen ts 
by providing support to organizations throughout the state 
offering legal assistance to sen iors with limited resources. A 
total of $10,000 has been awarded to five senior-services or­
ganizations. The program has received national recognition, 
induding a feature article in the ABA Bulletin. An annual 
meeti ng, CLE, and multi-d isciplinary symposiums are offered 
1hroughout the year. The section w ill continue their ongoing 
collabora tive efforts w ith the King Coun ty Bar Associat ion 
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Elder Law & Guardianship Section and the Washington Chapter 
of NA ELA (Nat ional Association of Elder Law Attorneys) on 
shared activities and monthly elder law forums. 

Family Law 
The section e njoyed a renewed commitment to increasing mem­
bership- now at a little over 1,000 members. The 2002 annual 
m eeting and CLE seminar were held in June in Wenatchee. The 
section also created a list serve for its members. The Skills Train­
ing Workshop CLE was presented in Apri l, focusing on provid­
ing affordable training to attorneys new to fami ly law. 

Indian Law 
The section presented the fu ll-day CLE, "Indian Resources and 
Aut·horities in 2002 - Challenges and Opportunities for Indian 
Country," in May; published a newsle tte r; awarded lwo scholar­
ships to Indian tribal members attending Washington law sd1ools; 
ass is ted in presenting train ing on l ndian law issues at the Access 
to Justice Conference in Yakima; and posted substantial Indian 
law materials on the section's Web pages. 

International Practice 
The section hosted a year-long program of mentoring for fo reign 
lawyers (LLM candidates in the UW School's Asian Law Program); 
ga the red contributions from more than 30 section members for 
inclusion in the Doing Business in Washington State - Guide.for 
Foreign Business and Investment handbook, which will be pub­
lished this year; awarded a scholarship to a Gonzaga Law School 
student in mem ory of former section chair Rob Huneke; pub­
lished a newsletter; and con tinued lo hold bimonthly members' 
forums. 

Labor and Employment Law 
The first annual meeting an<l CLE were held on October 19 at 
Seattle University School of Law. Program topics included recent 
developments in state and federal law, trial technique, contract 
arbitration and ethics. 

Law Practice Management & Technology 
The section presented its annual "W inning Strategies" CLE semi­
nar and co-sponsored the Law Office Management Expo and 
Technology Institute. Three newsubcommittees were formed Lo 
focus on education, communication and membership, and mar­
ketin g and participation. The section publishes a quarterly news­
letter and sponsors sem i-monthly "brown bag" luncheon semi­

nars. 

Senior Lawyers 
The section held its annual seminar and meeting; considered 
adding an annual additional mini-semina r; considered possible 
joint participation with the ABA Senior Lawyers Division; and 
published Life Begins. 

Taxation 
The section's goals a re to improve its page on the WSBA Web 
site; creale ]isl serves for section members and committees; im­
prove communication with section members regarding legisla­
tive developments; and revive the international tax committee. 
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Galendar 

ANTITRUST 

Antitrust Section Annual Meeting & CLE 
November 1 - Seattle. CLE credits TBD. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

CREDITOR/DEBTOR 

How to Create , Perfect, Foreclose and Defend Liens 
December 6 - Spokane; December 13 - Seallle. CLE credits TBD. By 
WSBA-CLE; 800-945-WSBA or 206-443-WSBA. 

Employee Benefits/Employee Handbooks 
December 4 - Seattle. CLE credi ts TBD. By W SBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

ADA/FMLA 
December 12 - Seattle. CLE credits TBD. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

ESTATE PLANNING 

47th Annual Estate Planning Seminar 
November 14-15 - Seattle. 15.5 CLE credi ts, including .75 ethics. By 
WSBA-CLE; 800-945-WSBA or 206-443-WSFIA. 

RPPT Estate Planning 
December 11 - Seattle; December 12 - Mmml Vernon. CLE cred its 
TBD. By WSBA-CLE; 800-945-WSBA or 206-443-WSBA. 

ETHICS 

The Curse of the Virtuous Lawyer 
November 6 - Seaule. CLE credits TBD. Ky WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

The Mystery of the Virtuous Lawyer 
November 7 - Seattle. CLE credits TBD. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

Tele-CLE: Ethics Issues for Estate Planners 
November 7 - telephone. CLE credi ts TBD. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

Successful Ethical Marketing 
November 12 - voice/data conference. 1.5 ethics credi ts. By WSTLA; 
206-464-101 I. 

1.oth Annual Professional Responsibility Institute 
November 16 - Seallle. 7 CLE credits pending. By UW-CLE; 800-
CLE-UNIV. 

Tele-CLE: The Son of Halibut Klutz 
November 21 - telephone. CLE credits TBD. By WSBA-CLE; 800-
945-WSBA or 206-443-WSBA. 



Tele-CLE: Ethics and Technology in 
the Office 
November 26 - te lephone. CLE credits T BD. 
By WSB/\-CLE; 800-945-WSBA or 206-443-
WSBA. 

Ethical Dilemmas 
December 3 - Seattle. CLE credits TBD. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Tele-CLE: Ethics for Family Law 
December 5 - telephone. CLE credits TBD. 
By WSBA-CLE; 800-94s-WSBA or 206-443-
W SBA. 

Tele-CLE: Pozner & Dodd: Litigation 
Ethics 
December 12 - telephone. CLE credits TBD. 
By WSHA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Ethics Triple Play (a.m and p.m. 
sessions) 
December 18 - Seattle. 4 ethics credits (a.m.); 
3.5 ethics credits {p.m.). By WSTLA; 206-464-
1011. 

Tele-CLE: Negotiation Strategies: 
Ethics (with M. Latz) 
December 18 - telephone. CLE credits TBD. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

GENERAL PRACTICE 

Defense Upgrade 12.02 

December 6 - Seattle. 6.75 CLE credits, in­
cluding 1 ethics. By WACDL; 206-623- 1302. 

Best of CLE 
December 10 - Seattle. CLE credits TBD. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Last Chance Video Roundup 
December 16, 17, 19, 23 - Seattle. CLE cred­
its TBD. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA. 

LABOR & EMPLOYMENT LAW 

Employee Benefits (a.m.)/ Employee 
Handbooks (p.m.) 
December 6- Spokane. CLE credi ts TBD. By 
WSBA-CLE; 800-945-WSB/\ or 206-443-
WSBA. 

LAW OFFICE MANAGEMENT 

LOMAP on the Road 
November 5 - Vancouver; November 6 -
Ocean Shores; November 7 - Olympia. 4 
CLE credits, including 2 eLhics. By WSBA­
LOMAP; 800-945-WSBA or 206-443-WSBA. 

LAND USE 

Advanced Training for the 
Experienced Land-Use Lawyer 
December 11 - Seattle. CLE credits TBD. By 
UW-CLE; 800-CLE-UNIV. 

Professionals 

APPEALS 

Michael T. Schein 
and 

Douglas W. Ahrens 
a re available for referral, 

consultatio n or association on 
all issues relating to a ppeals and 

the a ppella te process. 

REED, LONGYEAR, MALNATI, 
AHRENS & STRICKLAND PS 

801 Second Ave., Ste. 1415 
Seattle, WA 98104 

206-624-6271 
mschein@reedlongyearlaw.com 

INTERNATIONAL 
BUSINESS 

Maggy Bailly 
is available for consultation, 

works hops, contract, association, 
or referral in international 

business transactions . 

206-726-1645 
E-mail: maggybailly@hotmail.com 

LITIGATION 

Pozner & Dodd: Liller Cross-Exam 
November 22 - Seattle. CLE credi ts TBD. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Trial Sta.rs 
December 5 - Seattle. 6.25 CLE credits, in­
cluding .5 ethics. By WSTLA; 206-464-1011. 

REAL ESTATE 

Financially Distressed Real-Property 
Issues 
November 7 - Spokane; November 8 - Se­
attle. CLE credit~ TBD. By WSBA-CLE; 800-
945-WSBA or 206-443-WSBA. 

Real Estate Conference 
December 5 - Seattle. CLE credits TBD. By 
WSBA-C LE; 800-945-WSBA or 206-443-
WSBA. 

WATER 

Water Law 
November 21-22 - SeaTac. CLE credits TBD. 
By WSBA-CLE; 80D-945-WSBA o r 206-443-
WSBA. 

APPEALS 

Charles K. Wiggins 
and 

Kenneth W. Masters 
We handle o r assist 

on all types of c ivil appeals in 
state and federal courts, 

from consulting with trial 
counsel to post-mandate 

proceedings. 

WIGGINS LAW OFFICES PLLC 
241 Madison Ave. N. 

Bainbridge Island, WA 98110 
206-780-5033 

www.appeal-law.com 

PROBATE 
TRUSTS 

EST ATE PLANNING 
GUARDIANSHIP 

Mary Anne Vance, 
co-author of the chapters on 

estate planning and probate in 
Bu tterworth's Washington Civil 
Practice Deskbook, is available 
for referra ls of matters , both 
contested and noncontested. 

THE LAW OFFICE OF 
MARY ANNE VANCE PS 
900 Fourth Ave., Ste. 1111 

Seattle, WA 98164 
206-682-2333 

E-mail: maryanne@vancelaw.com 
www.vancelaw.com 

APPEALS OF THE 
SECOND KIND 

Bill Bishin 

Cases that s hould win, 
but may lose, in the absence 
of analysis and a rticulation 

of a s pecial kind. 

LAW OFFICES OF 
WILLIAM R. BISHIN PS 
1111 Third Ave., Ste. 1865 

Seattle, WA 98101 
206-682-1584 

E-mail: bbishin@SpecialAppeals.com 
•Nww.SpecialAppeals.com 
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DISCIPLINARY 
INVESTIGATION 

AND PROCEEDINGS 

Patrick C. Sheldon, 
former member of the 

Washington State Bar Association 
Disciplinary Board, is now 

accept ing referrals for attorney 
disciplinary investigations 

and p roceedings. 

FAIN SHELDON ANDERSON & 
VANDERHOEF PLLC 

Wells Fargo Center 
999 Third Ave., Ste. 3610 

Seattle, WA 98104 
206-749·2371 

E-mail: patrick@fsav.com 

APPEAI.S 

Philip A. Talmadge 
Former justice, 

Washington State Supreme Court; 
fellow, American Academy of 

Appellate Lawyers 

Cleveland Stockmeyer 
Former law clerk, 

Washington State Supreme Court 

Anne Watson 
Former law clerk, 

Washington State Supreme Court 

Available for consultation 
or referral on state and federal 

briefs and arguments. 

TALMADGE & STOCKMEYER PLLC 
18010 Southcenter Parkway 

Tukwila, WA 98188-4630 
206-574-6661 

Fax: 206-575-1397 

APPEALS 

Margaret K. Dore 

Counsel for appellant in landmark 
child custody case, Lawrence v. 

Lawrence (Wn. App. 2001) 

Former law clerk to the 
Washington State Supreme Court 

and the Washington State 
Court of Appeals 

Passed CPA exam in 1982 

206-624-9400 
206-907-9066 

www.margaretdore.com 
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INSURANCE 

Richard Gemson, 
former adjunct professor of 

law at UPS and former in-house 
counsel for North Pacific 

Insurance Co., is 
available for consultation, 
association or referral in 

matters involving all types of 
insurance coverage. 

1001 Fourth Ave., Ste. 3278 
Seattle, WA 98154 

206-467-7075 
Fax: 206-342-9650 

MEDICAL OR DENTAL 
MALPRACTICE 

John J. Greaney 
is available for consulta tion 

and referral of plaintiffs' claims 
of medical or dental malpractice 

against health-care 
providers and hospitals. 

BELLEVUE 
425-451-1202 

E-mail: john@greaneylaw.com 

LABOR AND 
EMPLOYMENT LAW 

William B. Knowles 
is available for consultation , 
referral and association in 

cases involving employment 
discrimination, wrongful 
termination, wage claims, 

unemployment compensation and 
federal employee EEOC or Merit 

System Protection Board appeals . 

206-441-78 16 

INTELLECTUAL PROPERTY 
TRANSFERS 

Maggy Bailly 
is available for cons ultation, 

workshops, contract, associa tion , 
or referral in IP transfer 

agreements (licensing, ass ignment, 
donations, teaming). 

206-726-1645 
E-mail: maggybailly@hotmail.com 

ETHICS & LA WYER 
DISCIPLINE 

25 Years' Experience 

Leland G. Ripley, 
former WSBA chief d iscip linary 
counsel (1987-94), represents 

and advises lawyers in all 
aspects of legal ethics and 

lawyer discipline. 

866-890-3525 
E-mail: leland.ripley@veri zon.net 

REAL EST ATE and 
TITLE INSURANCE 

Betty J. Schall 
is available for consultation, 
association or contract work 

in complex real property 
transactions, closings and 

title insurance issues. 

E-mail: bettyjschall@qwest.net 

JOSHUA FOREMAN 

announces his 
availability for consultation, 

associa tion or referrals. 
Practice emphasizing 

representation of fathers in 
child custody fights. 

4500 Ninth Ave. NE, Ste. 300 
Seattle, WA 98105-4762 

206-623-6750 
Fax: 206-633-6049 

E-mail: DadsLawyer@aol.com 

APPEALS 

James E. Lobsenz 
handles both civil and criminal 

appeals in state and federal 
courts. He has argued over 25 
cases in the Washington State 

Supreme Court, including 
Washington State v. Stein, 144 

Wn.2d 236, 27 P.3d 184 (2001). 

CARNEY BADLEY 
SPELLMAN PS 

700 Fifth Ave., Ste. 5800 
Seattle, WA 98104 

206-6 22 -8020 
E-mail: lobsenz@carneylaw.com 



A1+r:1ouncements 

Allorney Sherri M. Anderson 

is pleased to announce the opening of 

her new law firm: 

Law Offices of 

SHERRIM.ANDERSON,PLLC 

Ms. Anderson's practice will con ti nue to focus 
on family-law matters involving complex 

financial and parenting issues. 

1411 Fourth Avenue, Suite 1405 

Seat1le, Washington 98101 

Tele phone: 206-254-1234 

sherria@smalaw.biz 

RosE H EALTH 
LAW GROUP, PLLC 

is proud to announce 

Gail D. Sausser 
has joined the firm as an associate attorney. 

Gail joins us from the Was hingto n, D.C., 
office of Vinson & Elkins, LLP. She received her J.D. 

magna cum Laude from American University, 
Washington College of Law; and currently serves as 

chair of the Healthcare financial Management 
Association 's National H !PAA Task force. 

She will con ti nue her practice counseling health­
care providers on the p rivacy and security of hea lth 

information under HlPAA, and the application 
of health law to E-health companies. 

RosE H EALTH LAw GROUP, PLLC 
P.O. Box 13110 

18311 Bothell-Everett Highway, Suite 250 
Mill Creek, Washington 98082- 1110 

Telephone: 425-806-8292 
Fax: 425-806-0013 

ga il@ rosehealthlaw.com 

Mark D. Olson and Leslie J. Olson 

are p leased to announce the formation of 

OLSON & OLSON, PLLC 

Mark Olson 's practice 

emphasizes family law litigation and appeals, 

and mediation services. 

Leslie Olson's practice 

emphasizes civil and criminal appellate law, 

employment compliance and litigation, 

and family law. 

Westlake Center 

1601 Fifth Avenue, Sui Le 2200 

Seaule, Washington 9810 1-1 65 1 

Tele phone: 206-625-0085 

Fax: 206-625-0176 

Law Office of 

J. MARK WEISS, PS 
Attorneys and Counselors at Law 

is pleased to announce that 

Kathleen L. Royer 
has joined the firm as an associate. 

The fi rm emphasizes: 
Fam ily Law· Adoptions · Appeals 

Civil Litiga tion · Alte rnative Dispute Resolution 

Suite 1920, IBM Building 

1200 Fifth Avenue 

Seattle, Washington 98101 

Telephone: 206 6'J.2-6707 

www.ma rk-weiss.com 
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Classifieds 

FOR SALE 

Law-firm dissolution -for sublease or pur­
chase: High-qua lity Ricoh Afico 450 digital 
printer/copier/fax/scanner wi th excellent 
service contract. Sends/receives faxes; makes 
double-sided copies; prints from the com­
puter; collates, staples and three-hole punch­
es. Great for newsletters. Counts number of 
copies for each client for billing. Reliable and 
very cost-effective for family law or litiga· 
tion practice. Our cost to lease is $621 per 
month for 10,000 copies; expi res 7/22/05. 
Take over lease payments, purchase outright 
for balance of loan, or make us an offer. Call 
Joan or Matt at 425-462-9394, or Bi ll at 425-
637-3094. 

Small-town practice for sale: Small-town 
attorney is rel iring. Office is in roomy house 
built in 1895. Sale includes building, office 
furnishings and equipme nt (multiline 
phones, copier, fax, etc.) Praclice is active 
with an opportunity for referral of substan-
1 ial client base. Ready-made opportunity for 
the right person. Respond to PO Box 5804, 
Bellingham, WA 98227. 

SPACE AVAILABLE 

Downtown Seattle office-sharing: $150 per 
month. Also, full -lime offices ava ilable on 
32nd fl, 1001 Fourth Avenue Plaza. Close to 
courts. Furnished/unfurnished suites; short­
term/ long-term lease. Receptionist, legal 
word processing, telephone answering, fax, 
law library, legal messenger and other ser­
vices. 206-624-9 188. 

Five downtown Seattle offices, un ob­
structed view of Elliott Bay, Olympics and 
city. Suite 3310, 1000 2nd Ave. Full ameni­
ties, reception, telephone, fax, computer net­
work, high-speed Internet, photocopier, mail­
room. Approximately 14x16. Contact Lamie 
Colman, 206-621-0600. 

For sublease: One office with two-attorney 
practice in Woodinville. Client reception, 
kitchen, conference room, parking included. 
DSL/fax/ phone system/copier available. Con­
venient access lo l-405 and J-522. Possible 
contract/overflow/referrals. Contact Peter W. 
Goddu, 42s-466-6602 or pgoddu@langlieand 
godclu.com. 

Reflected water view in downtown Seattle 
high-rise. Congenial and professional attor­
neys have two to fou r offices available for 
subtenants. First month free with year or 
more lease. Receplionis l,high-speecl Internet 
access, and other amenities available. 206-
382-2600. 

Downtown Everett office-sharing: Office 
avai lable in congenia l four-attorney suite in 
the Frontier Bank Bui lding. Office is loca ted 

one block from the courthouse in downtown 
Evere tt. Amenities avai lable: secretarial 
space, telephone, fax, photocopy machine, 
kitchen facilities, conference room and ga­
rage parking. Contact Mark Obon at 4:.!5· 
388-55 16 or Rod Moody at 425-259-5656. 

Mercer Island view office: View of lake and 
park; excellent easy-access location. Seeking 
compatible attorney for shared amenities 
including clerical space, copier, fax, legal 
support services. Call 206-275-0770. 

Sweeping, unobstructed view of Mt. Rainier 
(Wells Fargo Bu ilding, 41st fl.): Elegant law 
office near courthouse. Reasonable rates in­
clude receptionist, basic messenger service, 
mail delivery, fax, two conference rooms, law 
li brary, rully equipped kitchen. For more 
information, p lease call Diane at 206-624-
94oo. 

Renton: Office-sharing available. In prime 
location off Highway 167, for one o r two 
attorneys and staff Poss ible hire of shared 
associate. Call Gary 0. Olson al 42s-251-9313. 

Dowi1tow11 Seattle: Two blocks from new 
federal courthouse. View office space, 550 
sq. ft., and one office of 209 sq. ft. All utili­
ties furnished except telephone and janito­
rial. Complete kitchen and conference room 
available on shared basis. Storage avai lable 
by month or term of lease. Free parking ev­
ery other month, one car only. Contact 
Sharice at 206-467-9777 or mrkcorporation 
@qwest.com. 

To Pucr A CLASSJFIED AD: 

Skagit County: Two 13x13 attorney offices 
available. Sh are with established attorney. 
Referrals. Attractive remodeled older house 
with character! Walk to courthouse. Ample 
Free parking. Rent negotiable and reason­
able. Base ren t includes reception, confer­
ence room, ki tchen, support-staff space. Ne­
gotiable to use the following (or use your 
own): fax witl1 dedicated line, copier, phone 
system, ABC/LMI, s torage areas for closed 
files and more. 360-336-3400, marymc@ 
ficlalgo.net. 

For sublease: Two spacious offices in small 
su ite on the 22nd 0oor at 1111 3rd Ave., 
Seattle, one with full western exposure, one 
with northern exposure (ideal for paralegal 
or support staff) . Reception and other ameni­
ties provided. Contact A.lien Bentley at 206-
343-9391 ore-mail abentley@concentric.net. 

POSITIONS AVAILABLE 

Raugus t and Halm, a small Spokane law 
firm, needs one or two associates to practice 
in the areas of personal injury, family law, 
bankruptcy, immigration, and/or criminal 
defense. Experience preferred but nol re­
qui red. Ethics arc a piiority. Send resume 
and cover letter to Dale Raugust; Raugus t 
and Hahn PLLC; 606 S. Pines Rd., Spokane, 
WA 99206. 

Jnsurance-defense attorney: Forsberg & 
Umlauf PS, a med ium-sized downtown Se­
attle law firm, seeks a lawyer with a mini­
mum of four years' experience to work in 
our civil defense and insurance-coverage liti­
gat ion practice. Excellent writing abili ty, aca­
demic credentials and client-relationship 
ski lls are required. Send resume and writ­
ing samples lo 900 4th Ave., Ste. 1700, Se­
attle, WA 98164. 

Associate attorney: Premier 17-allorney law 
firm seeking quality associate with at least 
two years' experience in meclical malprac­
tice defense litigation or insurance coverage. 

Rates: WSBA members: $40/first 25 words; $0.50 each additional word. Non-members: 
$50/firsl 25 words; $ 1 each additional word. Blind-box number service: $12 (responses 
will be forwarded). Advance payment required; we regret that we are unable to bill for 
classified ads. Payment may be made by check (payable to WSBA), MasterCard or Visa. 

Deadline: Text and payment must be received (not postmarked) by the first clay of 
each month for the issue following, e.g., December 1 for t he January issue. No cancella­
tions after deadline. Mail to: WSBA Bar News Classifieds, 210 1 Fourth Ave., Ste. 400, 
Seattle, WA 98121-2330. 

Qualifying experience for positions available: Stale and federal law allow mini­
mum, but prohibit maximum, qualjfying experience. No ranges (e.g., "5-10 years"). 

Questions? Please contact Amy O'Donnell at 206-727-8213 or amyo@wsba.org. 
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CandidaLes must have sLrong academic back­
ground and superior research, writing and 
oral advocacy skills. Only candidates with 
al least lwo years' medical malpractice or 
insurance coverage/opinion drafting expe­
rience will be considered. Reed McClure is a 
dynamic law firm offeringcompetilive sala­
ries, benefits and a congenial work environ­
ment. Visil our Web s ite al hup://www. 
rmlaw.com. Send resume, cover teller and 
writing sample in confidence to Firm Ad­
min islralor; Two Union Square, 601 Union 
St., Ste. 4901, Seattle, WA 98101-3920; ore­
mail same to hr@rmlaw.com or fax to 206-
223-0152. 

Small creditors' rights: Bankruptcy/collec­
tion law firm seeks associate allorney. Send 
resume and salary requirements Lo WSBA 
Bar News Box 624, 2101 4th Ave., Ste. 400, 
Seaule, WA 98121-2330. 

Linville Clausen & Linton PLLC: A down­
town Seattle firm is seeking an attorney with 
a minimum of three years' liLigaLion experi­
ence with an emphasis on construction. We 
are a growing law firm wanting to add an­
other attorney who can handle all aspects 
or civil litigalion including discovery, depo­
si tions, arbitralions and trials. Excellent oral 
and written advocacy skills necessary. We 
offer a very competitive salary and benefits, 
as well as a friendly, supportive work envi­
ronment. Please send cover letter and 
resume to Christine Jones; 800 5th Ave., Ste. 
3850, Seattle, WA 98104. 

Wanted: Partner with established law prac­
tice. Estate/business/tax transact ions. Call or 
e-mail in confidence 206-623-6440 or dlyons 
@ lyonslawoffices.com. 

Immedia te opening for an experienced li ti­
gation associate: This well-regarded local 
fi rm focusing on real estate seeks a candi­
date with a minimum of two years' experi­
ence, and the ability lo handle a heavy 
caseload. Must have exceptional verbal and 
written communication skills, excellent aca­
demic credentia ls, a nd be a member in good 
standing or the WSB/\. Please send resume, 
academic record and writing samples to 
WSBA Bar News Rox 622, 21014th Ave., Ste. 
400, Seattle, WA 98121-2330. 

Riddell Williams is seeking a senior Jabor 
and employment associate: We prefer a 
minimum of four years' experience in both 
litigalion and counseling. Candidates musl 
have outstanding academic credentials, ex­
cellent wrillen and oral communication 
skills, first-chair litigation experience, as well 
as a desire to work on litigat ion as a sub­
stantial portion of their practice, and the 
ability and desire to assume responsibi lity 

in a growing and diverse labor and employ­
men l practice. Please send cover teller and 
resume to Claudia Moshuk, Director of Hu­
man Resources; 1001 4th Ave., Si-e. 4500. 
Seallle, WA 98154; or e-mail cmoshuk@ 
riddellwilliams.corn. We are an equal oppor­
tunity employer committed lo employing a 
diverse workforce. 

Hanis Greaney Goodloe & Zorn seek attor­
neys with established practices lo join newly 
formed medium-sized law firm. New class­
A office building, less than one mile from 
RJC. A minimum of four years· experience 
preferred. Musl be active member of the 
WSBA. Desired practice areas include 
debtor/creditor, family law, real estate, estate 
planning, immigration and employment. 
Contact Mike Hanis at 425-25 1-9313 or 
mmhanis@aol.com. 

Litigation attorney: Seeking insurance-de­
fense litigation attorney for medium-sized 
downtown Portland, OR, law firm. A mini­
mum of two year's experience preferred. We 
are looking for an attorney for our SW Wash­
ington practice group. Come lo Portland­
we have less rain, less traffic, more opportu­
nities. WSBA membership required, Oregon 
bar membership a plus. Competitive salary 
and benefits, team-oriented atmosphere. If 
you are looking lo change your venue to 
Portland, please send cover letter and resume 
lo Managing Partner; Smith Freed & Eber­
hard PC; 1001 SW 5th Ave., Ste. 1700, Po11-
lancl, OR 97204. Visi t our Web si te al hup:// 
www.smithfrced.com. 

Associate attorney : Medium sized general­
praclice firm in Vancouver is seeking an as­
sociate attorney. Applicants must have a 
strong general-practice backgrow1d. Appli­
can ls with both litiga tion and transactional 
experience preferred. Computer experience 
necessary. Applicant will be expected lo par­
ti.cipatc in the firm's ongoing networking 
efforts. Full benefits and compelilive com­
pensaLion package. For more information on 
Marsh & Higgins PC, see our Web site at 
http://www.marsh-higgins.com. Please send 
your cover lener and resume to Marsh & 
Higgins; PO Box 54, Vancouver, WA 98666; 
or dana_gardner@ marsh-h iggi ns.com. 

Get a li fe: Our view or Seattle is okay ... but 
opportw1ity and quality of life, both profes­
sional and personal, are excellent in scenic 
low-cost-of-living Kitsap County. Our well­
established general practice law firm, 
founded in t916, wants to bring aboard an­
other capable and motivated attorney for 
corporate, com mercial and lransacl ional 
business law and civil litigation. Keogh re­
tirement plan. Sala1y $38-50K depending on 
experience. Send resume Lo Attorney Re-

cruilment; Shiers, Chrey, Cox, DiGiovanni & 
Zak LLP; 600 Kitsap SL, Ste. 202, Port Or­
chard, WA 98366. 

Minzel and Associates, Inc. is a temporary 
and permanent placement agency for law­
yers and paralegals. We are looking for qual­
ity lawyers and paralegals who are willing 
to work on a contract and/or permanent 
basis for law firms, corporations, solo prac­
lilioners and government agencies. If you 
are interested, please call 206-328-5100 ore­
mail mai l@ minzel.com for an inte1view. 

Portland: Medium-sized insurance defense 
firm seeks associate with a minimum of 
three years' experience preferred for civil liti­
gation work. Oregon Bar membership re­
quired and WSBA membership preferred. 
Send cover letter and resume to Charles D. 
Harms; Mitchell Lang & Smith; 101 SW 
Main SL, Ste. 2000, Portland, OR 97204. No 
telephone inquiries. 

Quality attorneys sought to fill high-end 
permanent and conlracl posit ions in law 
firms and companies throughout Washing­
ton. Contact Legal Ease, LLC by phone 425-
822-1157; fax 425-889-2775; e-mail legalease 
@legalease.com; or visi t us on lhe Web al 
h tt-p://www.legalease.com. 

Houser Mar tin Morris has been retained 
by a public-trade fores t-products company 
to add a senior labor and employment attor­
ney lo its legal department. Primary focus 
of responsibility will be lo work with clients 
in rendering labor advice, and advice on la­
bor-agreement contract issues, as well as 
preparing and presenLing the company's 
case in labor arbitration h earings, including 
the preparation and submission of post-hear­
ing briefs. This attorney will also be respon­
sible for backing up the senior labor and 
employment counsel in advising clients re­
garding slalulory employment issues; FMLA 
issues under state and federal law; WARN 
issues; and representation of the company 
in EEOC mauers. The ideal candidate will 
be a seasoned professional with al least six 
years' legal experience, strong interpersonal 
skills, and actual experience in one or more 
of the above areas. Experience with NLRB 
or AG's office a plus. Send resume and cover 
letter to Victoria Harris at vharris@houser. 
com. 

Indian law attorney: Seattle and Washing­
ton, D.C.-based law firm with a national prac­
tice represent ing Indian tribal governments 
and Alaska Native entities (http://www.msaj. 
com) seeks an associate allorney for ils Se­
attle office. Al least one year sophisticated 
Jndian law and litigation experience in fed­
eral and tribal courts required. Top academic 
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credentials and excellent writing ski lls arc 
expected. Candidates should have familiar­
ity with the departments of justice and inte­
rior. Abil ity and desire lo expand the firm's 
practice through contacts in Indian country 
preferred. Native Americans are encouraged 
Lo apply. Please contact Ann Bernheisel; 
Morisset, Schlosser, Homer, Jozwiak & 
McGaw; 801 2nd Ave., Ste. 11151 Seattle, WA 
98104; or a.bemheisel@ msaj.com. 

Medium-sized Tacoma area law firm is 
seeking an attorney with excellent academic 
credentials who wishes to practice law in a 
nontraditional manner. No bi!Jable hours; 
no court schedules or timelines; casual at­
mosphere and dress. This is a unique op­
portunity for the lawyer who is seeking a 
diversion from the conventional practice of 
law. Salary is negotiable; full-benefit pack­
age. A minimum two years' experience in 
Washington is preferred. Fax resume Lo V. 
Edling, Human Resources, 253-922-2802. 

LitigaLion attorney: Karr TuLLle Campbell 
seeks an associate with al least three years' 
experience in commercial litigation. Insur­
ance coverage experience a plus. Candidates 
must have superior academic credentials and 
excellent writing and communication skills. 
Current WSBA membership required. Quali­
fied individuals should submit a cover let-

Speak Out! 
Wanted: Lawyers to 
volunteer to speak to 
schools & community 
groups on a variety 

of topics. 

For more information, 
call Amy O'Donnell 

at the WSBA 
Speakers Bureau 

206-727-8213 

Ler, resume outlining thei r qualifications, and 
a writing sample to Carol Anne Nitsche, Di­
rector of Human Resou rces; Karr Tu llle 
Campbell; 1201 3rd Ave., Ste. 2900, Sea Ille, 
WA 98101. Competitive salary, DOE; com­
prehensive benefits. All inquiries con fiden­
tial. 

Well-established Social Security disability 
law firm in Everett seeks fou rth attorney lo 
represent claimants at federal administrative 
hearings. Candidates should be experienced 
in Social Security disability or related areas 
of law, and interact well with cljents. Excel­
lent salary, benefits, and long-term opportu­
nity for motivated individual. Send cover 
leuer and resume to Hiring Partner; 3410 
Broadway, Everett, WA 98201; or e-mail 
johnc@rafalaw.com. 

SERVICES 

Lwnp-sums cash paid for remaining pay­
men ts on seller-financed real es tate notes 
and contracts, business notes, s lruclured 
seL Llemenls, annuities, inheritances in pro­
bate, lottery winnings. Since 1992. Cascade 
Funding, 800-476-9644; h1tp://www.cascade 
funding.com. 

Fast cash for seller carry-back real estate 
or business notes, divorce liens, structured 
settlement an nuities, and other cash flows. 
We appraise notes. 31 years' experience. 
Lany or Lorelei Stevens (father/daughter 
team). Wall Street Brokers, Inc., 800-423-
211 4 or 206-448-1160. Free amortizations. 

Forensic docwnent examiner: Trained by 
Secret Service/U.S. Postal Crime Lab exam­
iners. Court-qualified. Curren tly tile exam­
iner for the Eugene Police Dept. Only civil 
cases accepted. Jim Green, 541-485-0832. 

Have CD Brief, LLC put your appellate brief 
on CD-ROM. Submit your appellate br iefs 
on CD-ROM witll hyperlinks to Lhe cases and 
the record, as suggested by the Washington 
Supreme Court. Contact us for more infor­
mation or a free demo. 206-909-1762; http:// 
www.cdbrief.com. 

Minzel and Associates, Inc. is a temporary 
and permanent placement agency for law­
yers and paralegals. We provide highly quali­
fied attorneys and paralegals on a contract 
and/or permanent basis to law firms, corpo­
rations, solo practitioners and government 
agencies. For more information, please call 
us al 206-328-5100 or e-mai l mai l@ minzel. 
com. 

Subscribe to Public Lands Law News, the 
biweekly federal public-lands update. Fed­
eral register listings, slalules and congres­
sional update; federal case law. Don't miss 
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an issue! One year $175, six months $100. 
To order: 253-226-8084 ; e-mail mountain 
sound@hoLmai l.com; PO Box 1734, Tacoma, 
WA 98401. MC/Visa or checks accepted. 

Plaintiffs' attorneys: Venture capital now 
avai lable to cover your costs in contingent­
fee cases. Professional; confidentia l. Repay­
ment contingent on recovery. $25,000 Lu 
$5,000,000. SK Litigation Funding Corp., 
360-690-11 82; e-ma il liligationfond@aol. 
com. 

Oregon accident? Unable to sell le the case? 
Associate an experienced Oregon trial attor­
ney to litigate the case and share the fee (pro­
portionate to services). OTLA member; ref­
erences avai lable; see Martindale, AV-rated. 
Zach Zabinsky, 503-223-8517. 

Attorneys available for contract work and 
referrals : Two-attorney firm available for 
contract work and referrals in tl1e areas of 
bankruptcy, employment law, immigration 
law, and other areas of civil and criminal law. 
We will handle your overflow work. Visit 
our Web site at http://www.arcala-law.com 
for a comprehensive list of our areas of prac­
tice. We are experienced in each of the prac­
tice areas mentioned. Hourly rates for con­
tract work and fees for referra ls are nego­
tiable. Please contact us a l 206-545-2998. 

Contract attorney: Experienced, accom­
plished trial and appellate attorney available; 
20-plus years' experience. Litigation and 
writing emphasized. References; reasonable 
rates. M. Scott Dutton, 206-324-2306; fax 206-
324-0435. 

WILL SEARCH 

Seeking will of Hannah Elizabeth Lloyd of 
Snohomish drafted approximately 10 years 
ago in Seattle. Please contact George 
Treperinas, 206-224-8053, at Karr Tuttle 
Campbell. 

MISCELLANEOUS 

Vacation rentals in France and Italy. For 
photos and de tails, visi t Web si te http:// 
www.lawofficeofkenlawson.com, e-mail 
kelaw@lawofficeoflcenlawson.com, phone 
206-632-1085, fax 206-632-1086. Law Office 
of Ken Lawson, representing owners of his­
toric properties. 

Book now for Christmas/ New Years al 
Beaumar is Cottage (www.bctravel.comfbeau­
maris.html). Two-bedroom ocean front home 
on southwest coast of Vancouver Island. 
Special stormy-season rates: $US900/2wks 
or $US480/wk. Toll-free: 1-866-646-8111; e­
mail: beaumaris@islandnet.com. 



2002 Reprint 
Revised Code of 

Washington 
Includes a complimentary RCW CD 

Call us today toll-free: 1-866-650-6369 
[In Olympia, call 352-5769] 

We'll gladly take your Visa/Mastercard order over 
the phone ... or fax this form to: 360-357- 7219 

If you prefer to pay by check, mail your order to: 
Office of the Code Reviser, Orders Dept, 
PO Box 40552, Olympia WA 98504 

Coming in November 
2002 CDs 

$226.
80 

[$210.'
0 

plus 8% sales tax] 

RCW current through 2002 legislative session - WAC current through July 24, 2002 
Court Decisions current through: l 46 Wn. 2d 23 7 page 260 & 11 0 Wn.App. 91 2 page 91 9 

$21 0.00 
CD edition 

RCW/WAC $100.00 
RCW/Court Decisions $ l 00.00 

= RCW/WAC/Court Decisions$ 150.00 

8% sa les tax ;::I ==:::::I 
Total Enclosed J J 

~~~ 

f i rst Name Last 

Company Fl/Suite/ Deportment 

Address Bldg/Apt 

City St Zip 

Phone Fox: 

Month Year 

[IJDJ 
Expiration Dote 

Card number 

I I I I 1 1 I I I 1 1 I I I 1 1 I I I I 

Name of Cord Holder [required for a ll charge orders) 

Make checks payable to the Office of the Code Reviser 

'l'ax & shipping informa tion: 

You are not required to pay soles tax if : 
1 . Your o rder is being sent out of state 
2 . You are a federal agency. 

Sales lax is 8% of total amount 

No shipping or handling charges 



Resources from West get you to what matters quickly - easily. From 

headnotes that let you efficiently scan cases, to on line page numbers 

that show you where you are in a document. Because what really 

matters is getting the results you need and getting on with the rest 

of your day. Differences that matter. 

Click or call www.westgroup.com 1-800-762-5272 

THOMSON 

VVEST 

West - part ofThomson si 1996, 
O 2002 West Group Trademarks shown are used under lkense. W-106265n-02 bringing information solutions to the legal com ity. 




