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What do you risk to save a few dollars on
your malpractice insurance?

We're entering turbulent economic times. What was booming
yesterday could bust tomorrow.

Does your insurance company have the resources to weather a
downturn? To protect their bottom line amidst financial pressures,
many insurance companies resort to severe policy restrictions or
even discontinue insuring professionals.

At HALL-CONWAY-JACKSON, INC. every policy is underwritten
by GE's Westport Insurance Corporation. Westport has the
financial rating of AAA from Standard & Poor's and A++ from
A.M. Best. There's no higher ratings.

With Westport, no matter what tomorrow brings, you're protected.

Hall-Conway-Jackson is the exclusive Program Administrator for
Westport in Washington.
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For a Quote or to Learn More Contact:
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PLEASE WELCOME
OUR NEWEST
RESOLUTION

EXPERT

Hon. Richard P. Guy (Ret.)

Former Chief Justice of the Washington State Supreme Court

In order for JAMS to continue to provide our clients with expert
dispute resolution services, it is only natural that we add the most
respected and experienced neutrals to our team. To this end,

we are happy to announce that one of Washington's most highly
regarded jurists, the Hon. Richard P. Guy (Ret.), has joined our
team and is available to help you solve your most complex and
Important cases.

A former corporate counsel and private practitioner, Justice Guy
also served as a trial court judge before being appointed to the
State Supreme Court. He is widely recognized for his leadership,
wisdom, experience and sensibility — characteristics that qualify
him to resolve the most complex cases. His vast background
includes areas such as technology, genetics, labor and employment,
commercial, banking, bankruptcy, and appellate issues.

For inquiries or to schedule an appointment, please call 206-622-5267.

ol:amsl@®

THE RESOLUTION EXPERTS

600 UNIVERSITY STREET « SUITE 1910 « SEATTLE, WA 98101 * 206-622-5267 » www.jamsadr.com
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Meet the Northwest’s newest peace-keeping force.

The Nediators &.Arbitrators Panel at
Gordon Thomas, [loneywell Nalanca Peterson & Daheim suc

Armed with over 50 years of negotiating experience, our power-packed
Mediators & Arbitrators Panel (MAP) will put an end to lengthy and costly
litigation. We offer professional, confidential dispute resolution in your metropolis

or ours. Put MAP to work for you.

MAP members: Albert Malanca, Thomas Greenan, Donald Thompson, Dale Carlisle.

Elizabeth Martin, Jim Waldo, Mark Honeywell and Joe Gordon Jr.
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Maranca, PETERSONY [/& DAHEIM ...
o~
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1201 Pacific Avenue Suite 2200 Tacoma Washington 98401 (253) 572-5050 1 (800) 240-5051
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425-451-1995
www.DUI defense.com
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Former Assistant Attorney General and King
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Association of Criminal Defense Lawyers: Instructor,
NW College for DUI Defense; Graduate, National
College for DUI Defense; Recipient, Connelly Award
for Excellence in Trial Advocacy

Jeffrey Veitch

Previously a criminal defense lawyer with the
prestigious Pennsylvania firm of Shapira. Hutzelman:
Former Prosecutor, City of Seattle: Member,
‘Washington Association of Criminal Defense
Lawyers: Extensive jury trial experience

there is no case

Steve Hayne

Past President, Washington Association of
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Co-author, Defending DUI's in Washington:
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Praise for Peterson

Editor:

On November 15, in his hometown of
Pasco, WSBA President Jan Eric Peterson
presented the keynote address to the an-
nual legislative conference of the Wash-
ington State Association of Counties
(WSAC). The WSAC is a nonprofit as-
sociation for the elected county commis-
sioners, executives and council members
of Washington’s 39 counties.

WSAC members want to publicly
thank Mr. Peterson for his remarks and
his reminders that public servants —
whether lawyers, bureaucrats or elected
officials — do valuable work of which they
(we) should be proud. We congratulate
the WSBA on its choice of leadership for
the new millennium.

We also thank Mr. Peterson and the
WSBA for their support of access to jus-
tice programs and civil legal services.
Counties, as providers of indigent defense
in criminal cases and child dependency
cases, recognize the importance of qual-
ity legal services for all citizens. While
county budgeting constraints can involve
some difficult decisions on this matter, we
fully support the principles of access and
look forward to working with the Bar As-
sociation to ensure “equal justice for all.”

Mike Shelton

President

Wishington State Association of Counties
Olympia

8th Circuit Ruling Revisited

Editor:

You used a prominent, highlighted, col-
umn-long box to take a backhanded slap
at the decision of the appellate court in
Duwyer v. Kislak, ___ Wn. App.___, 13
P3d 240 (2000), last month (January Bar
News, p. 7). You implied that the court
imposed sanctions for citation of unpub-
lished authority despite the lawyer’s prin-
cipled discussion of the constitutional
grounds permitting such citation.

[ am the appellate lawyer representing
the class of homeowners who prevailed
in that Consumer Protection Act (CPA)
case. Let me suggest a bit more investiga-
tion be done before making such accusa-
tons. I'd like to outline what really hap-
pened here.

It is inaccurate to say that the court

sanctioned opposing counsel “after first
calling the Court’s attention to the 8th
Circuit decision holding them [no-cita-
tion rules| unconstitutional.” In fact, af-
ter I filed the opening brief— which was
based solely on published authority — the
mortgage lender filed a response relying
almost exclusively on unpublished, out-
ofjurisdiction, trial court decisions for its
CPA argument. Those trial courts typi-
cally have rules barring citation of such
unpublished authority.

That response brief then cited an un-
published decision from the Washington

Al

§'\&-EASE

Est. Feb. 13, 1996

Court of Appeals, and criticized me for
failing to call it to the panel’s attention.
The brief’s exact words were, “The Dwy-
ers do not cite this Court’s recent deci-
sion in Cain v. Source One Mortgage Servs.
Corp ... which affirmed summary judg-
ment in favor of the mortgage servicer
on identical claims ....” Response, pp. 21-
22,

That response made no argument
about the unconstitutionality of RAP
10.4(h), which bars citation of such un-
published decisions. That response did not
cite the Anastasoff ! case, though you im-

www.legalease.com
(Positions Available Updated Frequen

Lynda J. Jonas, Esq. — Placement Diregte
615 Market Street, Suite B, Kirkland, Waglii
425-822-1157 » 425-889-2775 fax s
legalease@legalease com, Www. legalease com

/
Lo L5

VALUATIONS

APPRAISERS AND VALUATION CONSUL

Call for references and qualifications

TANTS
Adrien E. Gamache, Ph. D., President

* Valuations of Businesses & Intellectual Property
* Family Limited Partnership and LLC Interests

» Experienced Litigation Support

(425) 688-1700 « (425) 450-9990 FAX

Private Valuations, Inc.
1412 — 112th Avenue NE.
Suite 200

Bellevue, Washington
98004

FEBRUARY 2001

« Washington State Bar News 7



e
ONLINE CLE

Classroom Quality. Desktop Convenience.

www.education.pro2net.com/wsba

Go online with the WSBA and earn your CLE credits anytime, anywhere. We've teamed up
with Pro2Net to deliver our audio CLE courses on the Internet. It's never been easier or more
convenient to get “just-in-time” CLE credits or gain insights on expanding your practice and
enhancing your career. Log on or call (888) 522-7762 today and see the future of CLE.

@CIF Pro/!Net.




ply they did. In fact, thar response is dated
Dec. 20, 1999, and the Anastasoff case was
decided in 2000. (Further, Anastasoff has
now been vacated.)

The first mention of the propriety or
impropriety of citing those unpublished
cases was in my reply. I'm sure that if you
had had the opportunity to see that reply;
you would know that the respondent was
made aware of the court rules of various
jurisdictions (including our own) barring
citation of unpublished decisions.

Anastasoff was cited for the first time
by respondent’s attorney at argument. It
was in response to Judge Baker's statement
to him, at the beginning ofargument, that
he had made the error of citing unpub-
lished authority in violation of Washing-
ton’s court rule in his briefand should not
repeat that error in argument. Despite this
direct warning, no further briefing on
publication or citation occurred.

In fact, the sanction that ensued was
not for relying almost exclusively on un-
published out-of-jurisdiction trial court
decisions. Instead, the appellate court took
the more restrained course of imposing a
minimal sanction for citing the unpub-
lished Washington decision — something
clearly barred by our longstanding rule.

Your highlighted alert concluded with
a call for Washington Supreme Court re-
view “to gain a definitive ruling on this
issue.” Certainly, RAP 10.4(h), a Supreme
Court rule, and Division I's decision are
“definitive” now.

I don’t mean to diminish the impor-
tance of the debate about publication, and
how it impacts both judicial accountabil-
ity and the development of the law. But
your decision to call for Supreme Court
review in this pending case, at the expense
of my clients, is inappropriate. This case
does not satisfy the prerequisites to review
because it presents no real constitutional
issue: in Washinggon, the Legislature has
specifically enacted a statute (RCW
2.06.040) barring courts from publishing
decisions lacking precedential value. Thus,
any purported constitutional conflict with
the legislative branch is absent here, and
there is certainly no conflict with any ju-
dicial decision that counts.

The policy debate can continue else-
where. T am glad that it continues in this
magazine. | just want this part of the de-

bate to be based on an accurate under-
standing of the facts.
Thank you.
Sheryl Gordon McCloud
Seattle
1 Anastasoff v. United Startes, 223 F3d 898 (8ch
Cir. 2000), vacated, _ E3d __, 2000 WL
1863092 (8ch Cir. 2000).

Bar News appreciates Ms. McCloud’s in-
sight into this issue. The information we
receive is limited to the Court’s published
opinion, which was quoted at some
length. We believe that the Bar is served

by a lively public debate over the avail-
ability and use of “unpublished” opinions.
(See, Bar News, 54:12, Dec. 2000, p. 28).
We also believe that this is an issue that
deserves review by our highest courts. We
take no position on the merits of any par-
ticular case. — Fd.

BOG Diversity Position Opposed
Editor:

[ was thrilled to read that the Board of
Governors has decided to add a “diver-
sity” position to the board for minority
artorneys. Finally, a position just for us

| Minnzelf& Associates

Did you know that we also do

permanent placement?

Let us help.

3229 Eastlake Avenue East, Seattle, Washington 98102

Phon

206-328-5100 + Fax: 206-328-5600

www.Minzel.com * mail@Minzel.com

PAID ADVERTISEMENT

Rancho Santa Margarita,

Free Report Shows
How To Get More

marketing system he developed

Lawyers
Clients

phone will ring and new
business will be on the line.”

CA.— Why do some lawyers
get rich while others struggle to
pay their bills?

The answer, according to
California lawyer David M.
Ward, has nothing to do with
talent, education, hard work, or
even luck.

“The lawyers who make
the big money are not
necessarily better lawyers,”
Ward says. “They have simply
learned how to market their
services.”

A  successful sole
practitioner who once struggled
to attract clients, Ward credits
his turnaround to a referral

SiX years ago.

“l went from dead broke
and drowning in debt to
earning $300,000 a year,
practically overnight.”

Ward says that while most
lawyers depend on referrals,
not one in 100 has a referral
system. “Without a system,
referrals are unpredictable. You
may get new business this
month, you may not,” he says.

A referral system, however,
can bring in a steady stream of
new clients, month after month,
year after year, he says.

“It feels great to come to the
office every day knowing the

Ward, who has taught his
referral system to over 2,500
lawyers worldwide, has written
a new report, “How To Get
More Clients In A Month
Than You Now Get All
Year!” The report shows how
any lawyer can use this system
to get more clients and increase
their income.

Washington lawyers can get
a FREE copy of this report by
calling 1-800-562-4627 (a 24-
hour free recorded message), or
by visiting Ward’s web site at
http://www.davidward.com
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minority members of the WSBA. I'm ap-
plying for the female, Norwegian-Ameri-
can, small-town Eastern Washington na-
tive, arthritic, conservative Republican,
gun owning, low-rise suburban office, sole
practitioner, gender-bias family law re-
form anti-elitist activist/rabble-rouser seat
on the board. Where do I send my appli-
cation?
Lisa D. Scott
Bellevue

Civility in Bar News, Please

Editor:

Unless required by zealous advocacy and
well supported by facts, for a lawyer to
call a woman a prostitute is generally con-
sidered ungentlemanly — or uncivil, if
you prefer. The same goes for claiming
that a man has committed the crime of
hiring a prostitute. And to call a fellow
attorney either a perjurer or a coward for
not suing her employer for sexual harass-
ment is likewise ungentle, to say the least.
Yet Bar News printed just such accusa-
tions in its December 2000 Letters sec-
tion (p. 7).

It is ironic that these cheap shots ap-
peared in a letter ostensibly discussing the
reputation of the legal profession. For Bar
News to print near-libel does nothing to
solve the problem, nor to improve under-
standing of the problem.

Bar News is not a public forum re-
quired to print everything it gets. Like

commercial periodicals, it may require
that even its most contentious content be
phrased with decorum. Now thar Bar
News letters go to the Internet, it is dou-
bly important that the WSBA nor spend
member dues providing a vanity press for
hate mail.

I urge the editors to require civility in
all they print. Most contributors make
strong points without calumny; those who
lack the skill should seek a more suitable
venue, and perhaps a more suitable pro-
fession.

R. Edwin Winn
Mercer Island

Proud to Be a Trial Lawyer
Editor:
I don't know Mr. Ley. (Lerters, Decem-
ber 2000 Bar News, p. 9.) 1 don’t know
what he has been doing in life for the past
30 years. I dont dispute his absolute right
to have an opinion and an equally pre-
cious right to voice it. However, I do know
what I have been doing for 30 years, and
I do know how much T disagree with Mr.
Ley’s comments regarding contingent fees.
First, his implication that anyone who
doesn’t produce or create a “thing” in life
causes higher taxes, regulations and social
destruction is ridiculous. “The world ac-
cording to Mr. Ley,” in other words,
doesn’t need lawyers, doctors, clergymen,
bartenders, cab drivers, waiters, musicians,
artists, writers, poets, public servants, etc.,

206.749.9460

Your Complete
Legal Staffing Provider

The Affiliates specializes in the full-time and temporary placement
of lawyers, law clerks and other legal support professionals.
The Affiliates ensures that our Account Executives have
significant prior experience within law firms and corporate legal
departments. Our experience guarantees you will be presented with
legal professionals who are precisely matched to your staffing needs.

601 Union Street, Suite 4300
Seattle, WA 98101

www.affiliates.com

Aldliliates

@© The Affiliates EQE
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because they provide services and not
“bricks, cars or shirts”!

Mr. Ley's belief that there is no legimare
and historical need for checks and balances
on those who do make those cars, toys,
bricks, ships and chemicals is proof that
he has been sleepwalking those 30 years.

His assertion that somehow lawyer
contingent fees have dramaric or even
measurable effects on taxes or insurance
premiums is fiction and patently false!
There does not exist even one credible
study that supports that nonsense.

Recoveries do not come from the tooth
fairy, Mr. Ley; by the way, there is no tooth
fairy! Sorry! However, there are industries,
corporations and entities that produce
“things” for unimaginable profit that in-
discriminately kill and maim those who
supply those “profits.”

[ am a litigator; I am not a hero. T am,
however, incredibly proud to do whar |
do. Not forgetting the countless hours of
pro bono work freely provided by my col-
leagues — save the wealthy, how else
would a child burned beyond recognition
or a father crippled for life or the mother
vegetablized by, at best, negligent produc-
ers of things and worst, intentionally de-
humanized by the theory of “acceprable
losses,” possibly afford to be co mpensated
for terrible wrongs but for the willingness
of my colleagues to risk thousands of
hours, tens of thousands of dollars of their
own to champion the cause(s) for those
less fortunate or incapable to do so on their
own?

The legislators make the laws; the
jucidiary enforces those laws. Mr. Ley is
mixed up, ill-informed and sleepwalking,
Yo! Wake up!

Joseph [. Ganz
Seattle

Readers are invited to submit letters of rea-
sonable length to the editor via e-mail at
comm@uwsba.org, by fax (206-727-8319) or
mail. Due date is the 10th of the month for
the second issue following, e.g., February 10
Jor publication in the April issue. Letters to
Bar News will be published, unless the writer
specifically asks us to withhold publication.
The editor reserves the right to edit letters as

deemed appropriate.






An organization is only as strong as its people. And by that measure, we feel that Alaska Airlines is one
of the strongest. Every member of our team is dedicated to improving the lives of those with whom we
come into contact. Customers and employees alike. We call it the Alaska Spirit. And while it may not
entirely qualify as a soul, it does represent our continued efforts to try.

Alaska Airlines is looking for two Attorneys to join its nine-lawyer in-house legal department.

Commercial/Litigation Attorney
Requires three to five years’ experience, strong writing skills and excellent academic
credentials. The position will handle a diverse mix of practice areas, including litigation,
intellectual property, contracts, and general business advice.

Regulatory Attorney
Requires a minimum of five years’ regulatory and aviation experience. The position will
act as the primary legal resource for all Department of Transportation and Federal Aviation
Administration regulatory compliance matters.

You must be client-oriented and excited at the prospect of working in a small firm environment within a
challenging and visible industry. We offer an outstanding compensation package that includes 401(k), 4
weeks of paid time-off, exciting domestic and international travel benefits, a pleasant nicotine-free work
environment, and much more.

Please e-mail your resume in Microsoft Word format with salary requirements to corporatejobs@alaskaair.com;
fax: (206) 431-7038; mail: Alaska Airlines, PO Box 68900, SEAHE-ATB, Seattle, WA 98168.
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1-877-226 1306 Job Hot Lme

://jobs. alaskaalr com
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t the marking of nearly 42 years as a lawyer and
nearly 32 years as a judge, | want to take this oppor-
tunity to share some thoughts with you about be-
ing a lawyer.

I grew up with lawyers. My dad, my grandfather and an

Address to the

Federal Bar Association

by The Honorable Robert J. Bryan

Guest Columnist

Our profession has always been under some atrack —
usually from those who are ignorant of what we do and how
we do it — but some attacks come from within our profes-
sion as well as from the outside. In a January 2000 article in
Bar News, an author made the statement that “the defining
feature of the legal profession to-

uncle were all lawyers in Bremerton.

They spent their lives helping oth-
ers — helping to solve family prob- '
lems, dealing with the problems of
death, helping people who found
themselves in trouble with the law, e
helping with property and business -'

transactions, and advising businesses Pl
to direct them toward success. They
also spent time in court trying cases

day is obsession with money.” 1
strenuously disagree. Certainly, a
few lawyers put money over their
clients” interests, but they are darn
few. To them I say they are in the
wrong work, and should find a way
outside of the practice of law to en-
gage in a business where they can
seek profit without trying to dis-

of all kinds that did not lend them-

selves to settlement. T learned from them thac lawyers are
problem solvers, using the law and common sense to resolve
disputes, both in court and out.

The lawyers in my family helped our government to run.
They served as prosecutors, city attorneys, legislators and
judges. They were always involved in community affairs and
politics. Pro bono work was always part of their practices.
They held the respect of their fellow citizens. I now know
that they were typical lawyers in the way they led their lives.
From an early age, I wanted to be like the lawyers in my
family, and I never wavered from that desire. In 1959 1
reached thar goal, and I've been proud to be a lawyer these
41 years since.

[ learned a great deal from my father. He said that a law-
ver is one skilled in the law, while an attorney is one who
represents another. In that sense, a judge may stop being an
attorney, but hopefully, never stops being a lawyer.

[ learned that judges are lawyers practicing in a specific
area of law — judicial dispute resolution — and that while
judges hold a special place in our legal system, that doesn’t
make them better or smarter than the lawyers who present
issues in court. Dad said that judges and attorneys are part-
ners as lawyers in the search of justice.

I also learned that the practice of law is a profession, not
just a business, and that the hallmark of a profession is that
service to clients comes first. Dad said the clients come first,
ahead of profit.

guise themselves as professionals.

The December 2000 issue of Bar News more accurately
speaks of the legal profession. It has article after article trum-
peting successes of our profession and urging all of us to be
better and even more professional lawyers. In that issue, Bill
Bailey complimented Glenn Phillips of Woodinville for the
way he conducted himself as opposing counsel in a case.
WSBA President Jan Eric Peterson exhibited his pride in
our profession in his column. WSBA Execurive Director Jan
Michels wrote of liberty and justice for all through the rule
of law, and wrote of improving access to justice for all of our
citizens.

In the same issue of Bar News, Disciplinary Board citizen
member Kimberly Goetz wrote of the professional attitude
of the lawyer members of that board, and David Hall re-
minded us that we “are not just lawyers, but moral leaders,”
and “not just judges of cases, but healers of people.” He urged
us to continue to chase the dream of justice and equality for
all. WSBA Chief Disciplinary Counsel Barrie Alchoff re-
minded us that “one of the greatest pleasures in practicing
law is helping a client know justice, especially where the law-
yer does so withour any compensation.” And Barrie told us
of pro bono activities ongoing throughout the state.

In that issue was also the good news of new members of
our profession who passed the bar exam, and the bad news
of members disciplined because they did not meet the high
standards of our profession. The December issue of Bar News
reaffirmed my pride in being a lawyer.
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Also reaffirming my pride are the re-
cent events surrounding the presidential
election. When we as a people have a prob-
lem, where do we turn if it is a problem
not easy of solution? We turn to lawyers,
and the lawyers turn to courts, and the
public accepts the decisions made. Thart
is as it should be in a free country.

I received a letter from Bill Bender yes-
terday. He served as a mediator in a pris-
oner case — without fee — and reported
that the case was pursued by pro bono
counsel and the University of Washing-
ton Law School Clinic “with complete
dedication and in the highest tradition of
the bar.” Bill said the assistant attorney
general also approached the case “with the
dedication and imagination necessary to
craft a just settlement.”

My pride in our profession is reaf-
firmed daily as highly skilled and profes-
sional lawyers submit work to my court
and appear in my court. The daily court
wars are fought honestly and profession-
ally for the benefit of the clients. The cli-
ents — winners and losers alike
to know justice,

learn

These are not unusual examples of the
work lawyers do. Most work to solve prob-
lems in the most just, speedy and inex-
pensive way available. Most lawyers con-
tribute time and money to better our pro-
fession, our communities and our nation.
Most lawyers understand that their daily
worl is part of the fabric of American free-
dom, and that they are the guardians of
freedom and of the rights of Americans.

As the world becomes smaller and
more complex, the need for lawyers will
grow. Individuals will continue to need
our help, as will businesses and govern-
ments and our nation. We lawyers will
meet the challenges of the future. I am so
proud to be a lawyer.

A final comment: old federal judges are
like old soldiers. They never die, but just
fade away. I'm here to tell you thar al-
though I've reached senior status, I'm not
ready to start fading yet. Being a lawyer is
too much fun to stop.

Thank you, members of the bar, for
the daily work you do serving your cli-
ents, and thank you for making our world
better by the work you do as lawyers. #2

The Honorable Robert J. Bryan is a judge on
the U.S. District Court for the Western Dis-
trict of Washington.



Segregation as a
Constitutionally Protected Right:
The Legacy of Washington Supreme Court Justice Joseph A. Mallery

by Michael C. Subit
Guest Columnist

This month, we are pleased to include an article by Michael C.
Subit, a member of the WSBA Civil Rights Committee. The
views expressed herein are those of the author and not necessarily
those of the WSBA or the committee. In honor of Black History
Month, the committee sponsors publication of this article as part
of a continuing series for the purpose of educating the public
about the law and the legal system. — Ed.

n June 28, 2000, the U.S. Supreme Court ruled by

a 5-4 margin that the First Amendment precludes

New Jersey from applying to the Boy Scouts its laws
prohibiting discrimination on the basis of sexual
orientation.' Chief Justice Rehnquist wrote the majority opin-
ion, joined by Justices O’Connor, Kennedy, Scalia and Tho-
mas. Justice Stevens dissented along with Justices Souter,
Ginsburg and Breyer. The conflict between what the major-
ity saw as the “freedom not to associate” and the dissent
described as a “free pass out of antidiscrimination laws” is
not a new one. Forty years ago, this same debate played out
in the Washington Supreme Court. In 2000, the issue was
sexual orientation. In 1960, it was race.

Forty years ago, there was no federal Civil Rights Act pre-
venting race discrimination. At that time, even the Wash-
ington Law Against Discrimination (WLAD) did not con-
tain an explicit civil remedy. In Browning v. Slenderella Sys-
tems of Seattle)* the plaintiff, whom the Court described as
“colored and the wife of a dental surgeon,” had made an
appointment by telephone for a courtesy “reducing treat-
ment.” When she arrived for her appointment, the business
establishment refused to serve her because of her race. In a
landmark decision, the Washington Supreme Courc held 6-
3 that there was an implied right of action to redress racial
discrimination in places of public accommeodation.”

Justice Joseph A. Mallery,* joined by Justice Richard B.
Orr, authored a dissent that can only be described today as
notorious. Justice Mallery declared that the majority had
“stricken down the constitutional right of all privaze indi-
viduals of every race to choose with whom they will deal and
associate in their private affairs.” After railing against the
Warren Court’s elimination of the “separate but equal doc-
trine” in public institutions, the dissent proclaimed that the
“right of discrimination in private businesses is a constitu-
tional one.” According to Justice Mallery, the issue was

whether any “person, whether white, black, red, or yellow,
has any right whatever to compel another to do business
with him in his private affairs.”” In the name of constitution-
ally protected “free choice,” the dissenters also defended the
right of whites to create segregared residential neighbor-
hoods.® They contended that the “right of exclusiveness” was
“essential to freedom.™

Justices Mallery and Ortr argued that the majority’s deci-
sion violated the 13th Amendment to the U.S. Constiru-
tion (which had eliminated slavery) by requiring white busi-
ness owners to open their stores to black customers. They
concluded that the majority had reached the “opposite ex-
treme” of the Dred Scott decision by “subjecting white people
to ‘involuntary servitude’ to Negroes.”"

One year later, in Price v. Evergreen Cemetery Co. of
Seattle,"! Justice Mallery reiterated his view that racial segre-
gation enjoys constitutional protection as freedom of asso-
ciation. At issue was a recently enacted state law prohibirting
racial segregation in private cemeteries. Justice Ott, writing
fora majority of six, struck down the provision on the ground
that it was enacted as part of legislation that violated the
state constitution’ single-subject requirement.'* In a concur-
ring opinion, Justice Mallery declared that:

This case demonstrates that the Negro desegregation pro-
gram is not limited to public affairs. The right of white
people to enjoy a choice of associates in their private lives
is marked for extinction by the N.A.A.C.P. Compulsory
total togetherness of Negroes and whites is to be achieved
by judicial decrees in a series of Negro court actions.
Browning v. Slenderella Systems of Seattle, 54 Wash. 440,
341 P2d 859, was the opening gun of the campaign.”

Justice Mallery again argued that antidiscrimination laws
placed at risk the constitutional right to freedom of associa-
tion:

[Those] who have relied on the white restriction in ques-
tion have acquired a right to the association of their own
race exclusively. It is this specific right of segregation which
this particular case in a series was brought to elimi-
nate. ... This lawsuit is bur an incident, the second of a
series, in the over-all Negro crusade to judicially deprive
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white people of their rights to choose
their associates in their private affairs."*

He claimed that the true goal of the
civil rights movement was the creation of
“special privileges for the Negro in private
affairs.”™

Justice Mallery recounted thar, during
his re-election campaign in 1960, che
NAACP had urged voters to defeat him
based on the segregationist views expressed
in his dissent in Browning. He charged
that the “N.A.A.C.P. administers massive
retaliation upon judges for opinions that
do not advance the Negro cause.”'°He
then predicted:

A victorious crusade of the N.A.A.C.I.
for the special privilege of Negroes to
intrude upon white people in their
private affairs can only be won at the
expense of the traditional freedom of
personal association which has always
characterized the free world. ... From
time immemorial the scope and extent
of an individual’s choice in his private
affairs has been the Anglo-Saxon mea-
sure of his liberties. No individual right
has been more cherished than the right
to choose one’s associates. ... Experi-
ence has shown that an aggressive mi-
nority can frequently exact special
privileges from an indifferent major-
ity. It may be that the realization of the
Negro dream of compulsory total to-
getherness is just around the corner."”

The following year, the Washington
Supreme Court invalidated an amend-
ment to the WLAD prohibiting discrimi-
nation in the sale of publicly assisted hous-
ing. In O'Meara v. Washington State Board
Against Discrimination,' a plurality of
three justices found the new law violated
the federal Equal Protection Clause be-
cause it banned discrimination only in
publicly assisted housing. Four dissenters
would have sustained the law. In a con-
curring opinion, Justice Mallery, again
joined by Justice Ote, characterized the
state antidiscrimination statute as an im-
permissible intrusion on the freedom of
private association: “[I]f a white man re-
fuses to sell his home to a Negro, his con-
stitutional right not to be disturbed in his
private affairs shields him from coercion
on the part of the Negro.”" He described
the Washingron State Board Against Dis-



crimination “as a flying squadron to be
called anywhere to bargain on behalf of
any disgruntled Negro who has com-
plained against a white man.™ In Justice
Mallery’s view, the state antidiscrimina-
tion law anticipated the “voluntary writ-
ten surrender of the white man’s private
constitutional rights.”' Two months af-
ter authoring this concurrence, Justice
Mallery retired from the Washington Su-
preme Court. He lived until 1982.

Over the past 40 years, society has ren-
dered a condemnatory judgment on ra-
cial segregation. Today, no Supreme Court
justice in this or any other jurisdiction
would dare to make the arguments pro-
pounded by Justice Mallery and his sup-
porters. Society’s current struggle with the
issue of equality and sexual orientation is
at a stage reminiscent of the fight over ra-
cial integration circa 1960. Forty years
ago, in Price and in O’Meara, the Wash-
ington Supreme Court held that the state
Legislature had gone too far in prohibit-
ing discrimination against a group hated
by certain segments of the community.
In Dale, the U.S. Supreme Court reached
the same result. Dissenting, Justice Stevens
charged the majority with homophaobia
and drew an explicit analogy to racial
prejudice.” Forty years from now, we will
see whether history views the U.S. Su-
preme Court’s recent recognition of a con-
stitutional right to exclude on the basis of
sexual orientation any differently from
earlier decisions upholding racial segrega-
tion. #

Michael Subit is an attorney at Frank Rosen
Freed Roberts LLP in Seattle, where he repre-
sents plaintiffs in employment cases. He is a
graduate of Yale University and Stanford Law
School, and was a judicial law clerk to the

Hon. Stephen Reinhardt of the U.S. Court of

Appeals for the 9th Cireuit.

NOTES

1 Boy Scouts of America v. Dale, 530 U.S. —,
120 S. Cr. 2446 (2000).

2 54 Wn.2d 440, 341 22d 839 (1959).

3 54 Wn.2d ac 4406.

4 Justice Mallery was appointed to the Court in
November 1942. According to Charles Sheldon’s
The Washington High Bench (1992), Justice Mallery
was a Winlock, Washington, native who attended
Reed College and the University of Washingron
Law School. He had served as an assistant U.S.
attorney and a judge on the municipal and supe-
rior courts in Tacoma.

5 Id. at 452-453 (emphasis in original).

6 Id. at 454.

7 Id. at 453 (emphasis in original).

8 Id. ar 455.

9 /d.

10 /4. at 456-57. In Dred Scotr v, Sandford; 19
How. 393, 15 L.Ed. 691 (U.S. 1857), the U.S.
Supreme Court held that black slaves could not
be citizens of the United Stares.

11 57 Wn.2d 352, 357 P2d 702 (1960).

12 Const. art. II, sec. 19. The bill at issue was
entitled “an act related to the regulation of cem-
eteries.” Among its other provisions, it provided
for a cemetery fund and a cemetery administra-
tive board. The majority essentially held chat “cem-
eteries” and “civil rights” were two subjects. 57
Wn.2d at 354, Three justices dissented.

13 Id. at 355 (emphasis in original).

14 Id. at 355-56.

15 Id. at 356 (emphasis in original).

16 Id.

17 Id. at 357-58.

18 58 Wn.2d 793, 365 P2d 1 (1961). Current
Washington Supreme Court Justice Charles Z.
Smith was among the lawyers who parricipated
in rthe case.

19 58 Wn.2d ar 806.

20 Jd. at 805.

21 /d.

22 120 8. Cr. at 2477-78.

Selected Readings:

Parting the Waters: America in the King
Years, 1954-63 by Taylor Branch
(paperback — November 1989)

Pillar of Fire: America in the King Years,
1963-65 by Taylor Branch
(paperback — January 1999)

The Black New Yorkers: The
Schomburg Illustrated Chronology
by Howard Dodson, et al.

(hardcover — Ocrober 1999)

Africana: The Encyclopedia of the
African and African American
Experience by Kwame Anthony Appiah
and Henry Louis Gates, Jr. (editors)
(hardcover — November 1999)

My Soul Is a Witness: A Chronology

of the Civil Rights Era, 1954-1965

by Bettye Collier-Thomas and V.I? Franklin
(hardcover — January 2000)

Hidden Witness: African American
Images from the Dawn of Photography
to the Civil War

by Jackie Napolean Wilson

(hardcover — January 2000)

The New York Public Library African
American Desk Reference (hardcover)

The Face of Our Past: Images of

Black Women from Colonial America to
the Present by Kathleen Thompson
(editor), et al (hardcover — June 2000)

BREAKING NEWS

Ninth Circuit Says IOLTA a
“Taking”

The 9th Circuit held that Wash-
ington’s Interest on Lawyers Trust
Accounts (IOLTA) program con-
stitutes a “taking” of clients’ in-
terest by the state. In a decision
filed on January 10, Hon. Andrew
J. Kleinfeld wrote: “...[W]e con-
clude that plaintiffs are entitled to
relief on their Fifth Amendment
claim,” asserting that the [OLTA
program constitutes a taking
without just compensation.

However, the Court was clear-
ly sympathetic to the underlying
purpose of the program. “IOLTA
programs spread rapidly because
they were an exceedingly intelli-
gent idea.”

The IOLTA program was es-
tablished by the Supreme Court
and codified in the Rules of Pro-
fessional Conduct in 1984. The
program, similar to ones in most
other states, pools interest from
lawyers™ trust accounts and uses
the proceeds to fund the Legal
Foundation of Washington. The
LEW in turn funds legal pro-
grams and services for low-in-
come cirizens of the state.

The Court noted that a major
issue in this case is what actually
constitutes “just compensation.”
The defendants (Washington Su-
preme Courtand the Legal Foun-
dation of Washington) had ar-
gued that “the Fifth Amendment
... affords no remedy because the
‘just compensation’ is zero.”

The Courrt sent the case back
to the district court, stating “...
[J]ust compensation for the tak-
ings may be less than the amount
of interest taken, or nothing, de-
pending on the circumstances, so
determining the remedy requires
a remand.”

Bar News will follow up on this
important case in next month’s

issue. — £,
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The Dreaded Words
otice of a grievance can be the most unwelcome piece
of correspondence you receive from your bar asso-
ciation. It conjures up visceral reactions, like those
to a bad report card. The first place most of us look when we
open Bar News is the Disciplinary Notices section. We fear
the possibility of seeing the name of someone we know.

In town meetngs we hear how disruptive and embar-
rassing it is to have a grievance pending. We want quick
resolution, hopefully a dismissal. We want investigators and
disciplinary counsel who understand the exigencies of our
particular area of practice. We want to be kept informed
each step of the way. And we all want bad lawyers out of the
practice. We agree on the goals of the discipline system.

How do cases get assigned to disciplinary counsel?

Discipline cases are handled by 16 lawyers, some of whom
work part time. All have at least eight years’ legal practice
experience, many have significantly more, and several have
more than 20 years” experience. The WSBA strives to bal-
ance staff by practice area, size of practice, experience, and
geographic area of practice. It is common for disciplinary
counsel to consult one another to ensure that adequate scope
and experience are applied to each case. The WSBA seems
unable to attract many lawyers with rural practice experi-
ence, and attracts more than a balanced share of lawyers

with government experience. The salary range for disciplin-
ary counsel is $50,000 to $75,000.

What happens in the process?

¢ Written grievance is received and preliminary assessment
is made.

* Ifnotdismissed, grievance is referred for assignment and
investigation.

* If not dismissed, recommendation is made to a review
committee, a subset of Disciplinary Board members (mat-
ter becomes public).

* If not dismissed, grievance is set for a hearing.

* Hearing officer hears case and enters findings.

* Sanction may be imposed.

* Grievant or WSBA may appeal.

* Costsare paid, and lawyer usually returns to active status.

* Occasionally, conditions are imposed.

“A Grievance Has Been
Filed Against You...”

by Jan Michels
WSBA Executive Dirvector

What are the odds?

Of the 5,000 complaint calls to the WSBA Office of Disci-
plinary Counsel annually, over 60 percent are resolved by
consumer affairs personnel intervention concerning file
ownership and client contact misunderstandings. For the
remaining 2,000, a formal grievance is filed and investigated.
About 85 percent of these 2,000 are dismissed, and another
six percent have deferrals or miscellaneous closing actions.
That leaves about 150 lawyers facing formal disciplinary
action. With an active membership of over 20,000 lawyers,
only .75 percent of Washington lawyers are found to have
acted unethically each year.

What is the most common professional misconduct?
Though anyone can file a grievance against a lawyer, 53 per-
cent of grievances are filed by current or former clients, and
another 31 percent by opposing parties, other counsel, or
the WSBA (after being alerted by others), with various oth-
ers filing the remaining 16 percent.

Family law and criminal law each constitute 25 percent
of grievances. The next largest proportion is the 12 percent
related to tort cases. Over half of the grievances are due to
“performance,” including such things as delays, failure to
communicate, missed dates, bad judgment calls, and incom-
petence. In equal proportions (at about five to 10 percent
each) are allegations of interfering with justice, personal be-
haviors, fees and overdrafts, and violation of duties to client.

What should I do in response to a notice that o
grievance bas been filed?

Responding promptly and cooperating with disciplinary
counsel’s requests for information speeds up the process.

Board of Governors’ Role
The role of the BOG is “oversight of the discipline system.”
The executive director is responsible for the administration
of the discipline system and its staff. Neither the board mem-
bers nor the executive director have any role in the resolu-
tion of any particular case.

Prevention Programs
Wed rather prevent than discipline. Our prevention pro-
grams include:
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s Rules of Professional Conduct Com-
mittee which issues ethics opinions;

* 70-plus seminars and articles annually;

* Many formal CLE programs;

* Telephone ethics line for discussion of
prospective conduct;

* Law Office Management Assistance
Program for consultation about trust
fund management, billing, staffing and
other business matters; and

* Lawyers Assistance Program for issues
related to addiction or mental health
problems.

Havinga responsible, accountable, timely
and fair regularory system is WSBA Strate-
gic Goal No. 6. We meet this goal by re-
sponding to grievances within our estab-
lished timelines three months for 90
percent of grievances, six months for an-
other 8 percent, and only a few very com-
plex cases deferred beyond that. As of
December 31, 2000 the WSBA mert these

timelines for all investigations.

WSBA Challenges

To continue to meet our timelines and to

complete the public process for all cases

ordered to hearing, the WSBA faces some
challenges. Remedies are being discussed
by a special Discipline 2000 Task Force,
whose recommendations are expected this
spring. Discipline 2000 is working with
the process of discipline in the Rules for

Lawyer Discipline, not dealing with the

Rules for Professional Conduct themselves.
Some challenges include:

* Recruiting and retaining experienced
disciplinary counsel;

* Securing well-qualified, trained hear-
ing officers so that rulings are consis-
rent;

* A considerable time commitment by
Disciplinary Board members; and

* Recovering costs — the discipline sys-
tem consumes about 40 percent of li-
cense fees; cost recovery from sanc-
tioned lawyers covers less than five per-
cent of these costs.

Our goal statement sets an ambitious
standard thar we intend to meetr. Disci-
pline system improvements are constant,
and with the recommendarions of the Dis-
cipline 2000 Task Foree, we expect many
procedural improvements. For more in-
formation abour the task force, see the
WSBA Web site at www. wsba.org/odc/
d2000. #
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Yours, Mine, Ours?

Property Interests of Unmarried

Couples by Patricia Novotny

Since 1984, unmarried couples in Washington have enjoyed access to the courts
for equitable distribution of property acquired by the parties during their rela-
tionship, thanks to the meretricious relationship doctrine' first recognized in
Marriage of Lindsey.” Refined in 1995 by the Washington Supreme Court in
Connell v. Francisco,’ this equitable doctrine applies to couples who are in stable,
marital-like relationships, cohabiting with knowledge that a lawful marriage
between them does not exist. At separation, and presumably at death,* the par-
ties to such relationships are entitled to a just and equitable distribution of
property acquired during the relationship that would be community property if
the parties had been married. The doctrine does not extend to the myriad other
benefits and privileges that attend marriage, but is limited to property that would
be community property. While this equitable doctrine could hardly be described
as a precision tool, it has been the only tool available to growing numbers of

unmarried couples.

n two recent cases, the Supreme Court
confirmed the continued vitality of the

22

During the pendency
of Pennington, a more
specific question was
raised by another Division
Il case. In Vasquez v.
Hawthorne,'' the court held
that “marital-like” means
marriageable, putting the
doctrine off limits to
same-sex couples (as well
as to minors, close
relatives and the already
married).'?

Connell rule.’ In consolidated cases
from Divisions I and II of the Court of
Appeals, Chesterfield v. Nash® and Pen-
nington v. Pennington,’ the Supreme Court
approved the Connell definition of mer-
etricious relationship as “marital-like,”
while also reiterating that “marital-like”
does not mean “marital.”® Rather, five fac-
tors which “are neither exclusive nor hy-
pertechnical,” but “helpful,” broadly out-
line the evidence relevant to determining
whether a meretricious relationship exists:
continuous cohabitation, duration of the
relationship, purpose of the relationship,
pooling of resources and services for joint
projects, and the intent of the parties.’
Whether a relationship may properly be
characterized as a meretricious relation-
ship depends upon the facts of each case.

The court in Pennington also clarified

Washington State Bar News « FEBRUARY 2001

Connell’s three-prong analysis for applica-
tion of the doctrine. First, the court un-
dertakes to determine whether a meretri-
cious relationship existed. Upon finding
thart it did, the trial court “evaluates the
interest each party has in the property ac-
quired during the relationship.” Finally,
the court “makes a just and equitable dis-
tribution of such property,” guided by the
principles that apply in marital dissolu-
tion cases.'” While the facts in neither Pen-
nington nor Chesterfield satistied the defi-
nitional prong, the definition itselfand the
analysis first fully articulated in Connell
remain unchanged.

During the pendency of Pennington, a
more specific question was raised by an-
other Division I case. In Vasquez v. Haw-
thorne," the court held that “marital-like”
means marriageable, putting the doctrine
off limits to same-sex couples (as well as
to minors, close relatives and the already
married)."> The court reasoned thar since
Washington public policy forbids same-
sex couples to marry, it likewise excludes
them from the benefits of the meretricious
relationship doctrine, The Supreme Court
accepted review and will hear argument
on February 13, 2001. Vasguez raises di-
rectly the question whether and to what
extent a court-created equitable doctrine
is constrained by legislative policy state-
ments on marriage.

The state, in both local and national
forms of government, has long expressed
its bias that intimate relacionships be
formed within the state-approved institu-
tion of marriage. To this end, the state
defines who may be married and the pro-
cedure for becoming married.” Those
who satisfy these prerequisites gain access
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to a system that regulates properry distri-
bution and familial bonds.

Those who do not marry, including
those who cannot marry, nevertheless ac-
cumulate both property and family. For-
merly, children of such unions, described
as “illegitimate,” endured both legal and
societal burdens.' The refusal to accord
legal rights to children born out of wed-
lock furchered public policy by “the dis-
couragement of illicit commerce between
the sexes, and the fostering of marriage
and the sustaining of the interests of the
family created by lawful marriage.”"” Now
the legal taint of such births has been all
bur eradicated, and parentage statutes pro-
vide for treatment of such children simi-
lar to that provided the children of mar-
riage. As regards property accumulations,
however, unmarried couples are largely on
their own.

When unmarried couples cannot agree
on property division at dissolution of the
relacionship, or when one party to the
couple dies leaving unclear property own-
ership, the couples or the survivors bring
their troubles to the courts. How they will
fare depends a lot on the state in which
they find themselves.

istorically, some courts, demon-
H strating moral disapproval simi-
lar to that found in legislative en-
actments and society generally, refused to
enforce even written agreements between
the parties to a sexually intimare but un-
married relationship.'® Other courts, of-
ten driven by equitable concerns, recog-
nized long-term sexual unions created
without statutory compliance as com-
mon-law marriages. Proponents of this
doctrine viewed such marriages as valid
private contracts (formed per verba de prae-
sentt, by present words of assent) deserv-
ing of judicial enforcement. Their posi-
tion was animated in part by broader ten-
sions regarding state intrusion into pri-
vate realms and formed against a back-
drop of a nation of commingled cultures
developing across a vast continent.
Opponents saw common-law marriage
as a threat to the sanctity of marriage and
an abdication of state control over inti-
mate relationships.'” To no small extent,
the debate about common-law marriage
exposed substantial variations in commu-
nity norms regarding marriage, including
variations attributable to class, culture,
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race and religious differences. However,
the most salient difference was sex. Not
surprisingly, most common-law marriage
cases “were claims for the material sup-
port of women left, by death or desertion,
without male partners to provide for
them.”"® After all, for most of this nation’s
history, the status of women has been in-
ferior to that of men. In particular, by
operation of law and custom, women en-
joyed few choices but to marry; yer, in
marriage, their rights and freedoms were
substantially curtailed."” Common-law
marriage, according to one commentator,
was a mechanism for dealing with female

poverty, shifting the burden for depen-
dent women from the state to private
(male) actors.™

The debate over common-law mar-
riage occupied the better part of the 19th
century and concluded with widespread
rejection of the doctrine. Washington
counted itself among the states rejecting
the doctrine in favor of an exclusive staru-
tory mechanism for marriage formarion.”
However, Washington courts continued
to construct creative solutions to amelio-
rate some of the harsh results that ensued,
such as presuming the existence of a law-
ful, statutory marriage from the appear-
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ance of marriage (i.e., from solemnization
and cohabiration).”

Despite state preference for and regu-
lation of marriage, people continued to
mate outside the prescribed system and
continued to bring their disagreements to
the courts. Perhaps the best-known case
involving a property dispute berween the
parties to an unmarried intimarte relation-
ship is the California case, Marvin v.
Marvin® In Marvin, the California court
said it would enforce express contracts
between unmarried bur intimate cohabi-
tants except to the extent the contract was
founded on consideration of meretricious
sexual services. If there was no express
contract, the court would look at conduct
to see if there was an implied contract.
The court also approved the use of quan-
tum meruit (i.e., quasi-contract and un-
just enrichment) or trust doctrines where
appropriate.

laims such as that advanced in

Marvin are made on a services-ren-

dered theory. Interestingly, the
claim often secks recovery for perform-
ing tasks that in a marriage would be per-
formed gratuitously. Because public policy
forbade, and still forbids, payment for
sexual services, recovery is allowed only
to the degree the contract for other ser-
vices can be severed from the sexual ser-
vices.”* Thus, married women for most
of our history could not be compensated
for their domestic labor, even if specifi-
cally contracted, because they were obli-
gated by law to perform those services for
free.” At the same time, unmarried wom-
en in sexual relationships generally could
not be compensated for their labor be-
cause the illicit sexual aspect of the rela-
tionship tainted all other aspects.

Various states, including most commu-
nity property states, have adopred the
Marvin approach in whole or in parts.®
Some states, rejecting the trust and quan-
tum meruit theories, permit recovery only
on the basis of oral or written express con-
tracts,”” while others require written con-
tracts.”

Some fewer states have rejected all
theories of recovery by unmarried intimate
cohabitants on the grounds that they con-
travene the public policy expressed by the
states’ marriage statutes.” In Mississippi,
for example, the court relied in part on
the state’s criminal prohibition against



However, the court’s
hesitation ... to contravene
legislative policy against
same:-sex marriage logically
extends to an argument
against the meretricious
relationship doctrine
altogether, since marriage
law can be viewed as
disapproving
non-marital intimacies

of any kind.3?'

non-marital cohabitation to reject claims
by an unmarried intimate cohabitant.”
This minority viewpoint resonates with
Division II’s refusal in Vasguez to apply
the mererricious relationship doctrine to
same-sex couples because they are forbid-
den by statute from marrying. However,
the court’s hesitation there to contravene
legislative policy against same-sex marriage
logically extends to an argument against
the meretricious relationship doctrine al-
together, since marriage law can be viewed
as disapproving non-marital intimacies of
any kind.” In fact, the selective attention
Division I1 pays to legislative pronounce-
ments on same-sex marriage raises obvi-
ous constitutional concerns.

The fact that the Mississippi-type ap-
proach represents a minority viewpoint
may be attributable to simple demograph-
ics. Non-marital cohabitation has in-
creased dramarically in recent decades,
such that “marriage decreasingly indexes
the significant transitions normatively as-
sociated with it: sexual reladonships, a
shared household, and often even child-
bearing are likely to have occurred before
marriage.” Indeed, between 1970 and
1994, the nation experienced a sevenfold
increase in heterosexual unmarried-couple
households (from 523,000 to 3.7 mil-
lion).* Another study shows an increase
in unmarried partner households from
439,000 in 1960 to 4.2 million in 19987
Dara suggest that about 30 percent of
these households are headed by same-sex
couples.”” Not only have the raw num-
bers trended upward, the ascent is dra-

matic: berween 1990 and 1994, cohabi-
tation among opposite-sex couples in-
creased at a rate of 28 percent (compared
to a rate of four percent for same-sex
households).*®

hese facts are likely to elicit differ-

ent remedial responses from dif-

ferent people. To some, the num-
bers announce loudly the need to defend
and protect marriage as the preferred so-
cial building-block of the nation, a re-
sponse exemplified by state and federal
Defense of Marriage Acts. According to
this view, those who do not or cannot
comply with legislative requisites for the
formation of sexually intimate relation-
ships will not enjoy recognition of those
relationships in any legal setting, however
limited. Others will find in the increased
incidence of intimate but unmarried co-
habitation the need for flexible, practical
solutions to the disputes and difficulties
that inevitably arise and find their way into
the courts. Indeed, Justice Finley long ago
argued on behalf of such equitable relief
that the court had a duty to use its equi-
table power “to meet and provide real so-
lutions for the real problems of real

37

people.™

Two decades ago, in reaction to the re-
ality of marital-like cohabitation, the
Washington Supreme Court fashioned a
Marvin-like response unique among the
states. In Lindsey, the court overturned
what had become known as the Creasman
presumption, after the 1948 case which
declared that title presumptively reflected
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the intended ownership interests in the
property of unmarried cohabitants, absent
evidence of some contrary intent.*® Read-
ers of Creasman today find significant the
fact that the petitioner rejected by the
court in thart case was a black man who
had been involved sexually and economi-
cally with a white woman, whose death
left him, the untitled partner, with noth-
ing. Indeed, the Washington meretricious
relationship cases, like those nationally,
tend to reflect wider social inequities, par-
ticularly, though not exclusively, related
to gender. So pronounced were these
power imbalances that they prompted one
justice to call for the rejection of the

Creasman presumption on the grounds
that it “often operares to the great advan-
tage of the cunning and the shrewd, who
wind up with possession of the property,
or title to it in their names, at the end of a
so-called meretricious relationship.”™
Indeed, in Vasgues, echoes of tradi-
tional sex-role specialization can be heard.
Schwerzler, the deceased partner, con-
trolled all of the finances and promised
the financially unsophisticated Vasquez
that he “would never want for anything
and would be set for life.” For whatever
reason, no such arrangements were made,
leaving Vasquez— at age 61, after 28 years
of financial interdependency and employ-
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ment in the couple’s business, illiterate,
unable to drive, and with no independent
income or property — with nothing,

While inequities related to sex and to
race may have diminished over the past
half-century, inequities in these particu-
lars and in general persist. Morcover,
people persist in forming intimate rela-
tionships with apparently even less regard
for legislative preferences than their pre-
decessors. While the Supreme Court has
made clear in Pennington that the mer-
etricious relationship doctrine is alive and
well, and that the Washington courts re-
main available to those who choose not
to marry, the court must now answer
whether to exclude from such equitable
relief those whom the Legislature has de-
clared cannot marry. #

Patricia Novotny, a Seattle attorney, practices
appellate law in state and federal courss. In
addition 1o her practice, Ms. Novotny teaches
at the University of Washington Women Stuel-
ies Department and School of Law. She rep-
resents the Northwest Women’s Law Center as
amicus curiae in the Vasquez case. The au-
thor gratefully acknowledges the research as-
sistance of Tamara Watts and Lior Strabelevitz
of Preston Gates & Ellis LLD

NOTES

1 The word “meretricious” derives from the Latin
meretricious, meaning of prostitutes, which itself
is derived from merre, meaning to earn money.
The American Heritage® Dictionary of the En-
glish Language: Fourth Edition, 2000 (electronic
version). Today, the word may mean “attracting
artention in a vulgar manner,” or, for purposes of
this discussion, “of or relating to prostitures or
prostitution.” /. Despite recognition that the term
is “offensive, demeaning, and sexist[,]” the Wash-
ington Supreme Court has reluctantly retained it
for lack of a better one. Peffley-Warner v. Bowen,
113 Wn.2d 243,246 n. 5,778 P.2d 1022 (1989).
“Non-marital cohabitation” might serve, since co-
habit implies a sexual reladonship. The American
Heritage® Dictionary of the English Language:
Fourth Edition, 2000 (electronic version) (Co-
habit: “To live together in a sexual relationship,
especially when not legally married”).

2 Marriage of Lindsey, 101 Wn.2d 299, 304, 678
P2d 328 (1984).

3 Connell v. Francisco, 127 Wn.2d 339, 898 P2d
831 (1995).

4 See Peffley-Warner v. Bowen, 113 Wn.2d 243,
253, 778 P2d 1022 (1989) (“The division of
property following terminadion of an unmarried
cohabiting relationship is based on equity, con-
tract or trust, and not on inheritance.”).

5 In re Marriage of Pennington, — P.2d 5




2000 WL 1862689 (Wash. Dec 21, 2000).

6 Chesterfield v. Nash, 96 Wash. App. 103, 978
P2d 551 (1999).

7 Pennington v. Pennington, 93 Wash. App. 913,
971 P2d 98 (1999).

8 Pennington, citing Connell, 127 Wn.2d at 346.
9 /d.

10 /d.

11 Vasquez v. Hawthorne, 99 Wash. App. 363,
994 P.2d 240 (2000).

12 See RCW 26.04.020.

13 Who the state deems marriageable changes over
time. In the Middle Ages, for example, consan-
guinity rules that prohibited marriage between
those related by bload to the fourth degree ex-
panded in the 9th century to prohibit marriage
berween those related to the seventh degree, then
changed again in 1215 back to the fourth degree.
Richard Burtsell, The Catholic Encyclopedia,
Volume TV (Online Edition, 1999: www.
newadvent.org/cathen). Moreover, the degrees
were different for some non-European races. /d.
In colonial and revolutionary America, slaves were
prohibited from marrying, presumably to protect
the slaveowner’s ability to buy and sell free of any
consideration ro family ties. As late as 1967, 15
states still prohibited interracial (i.e., white plus
“colored”) couples from marrying. (Most statutes
did not restrain members of nenwhite races from
intermarrying.) The purpose of these statutes, as
described by the Virginia Supreme Court, was “to
preserve the racial integrity of its citizens,” and to
prevent “the corruption of blood,” “a mongrel
breed of citizens,” and “the obliteration of racial
pride,” a purpose the U. S. Supreme Court inter-
preted as “an endorsement of the doctrine of White
Supremacy.” Loving v. Virginia, 388 U.S. 1, 8, 87
S. Cr. 1817, 1967 U.S. Lexis 1082, 18 L. Ed. 2d
1010 (1967) (internal citations omitted).

14 See Pitzer v. Union Bank of California, 141
Wn.2d 539, 542 n.1, 9 P3d 805 (2000) (“We
recognize that the term illegitimate child is an of
fensive holdover from an era in which society was
much less sensitive to the rights of children born
our of wedlock.”).

15 Wallace v. Rappleye, 103 11l 229, 247 (1882).
16 See, e.g., Wallace v. Rappleye, 103 I1l. 229, 249
(1882) (“An agreement in consideration of future
illicit cohabitation between the parties is void, and
past cohabitation does not form an adequate con-
sideration for a promise not under seal. Chitty on
Contracts, 734; 1 Story’s Eq. Jur. sec. 296.7).

17 See Dubler, Note, Governing Through Contract:
Common Law Marriage in the Nineteenth Century,
107 Yale L. ]. 1885, 1886 (1998).

18 /d., at 1887.

19 See Norma Basch, /n the Eyes of the Law (1982),
17, 19-20, 22-23.

20 Dubler, at 1915-1918.

21 See In Re McLaughlins Estate, 4 Wash. 370,
30 P 651 (1892).

22 See, e.g., Summerville v. Summerville, 31 Wash.
411, 72 P 84 (1903) (where husband seeks to
abandon wife, court presumes all the statutory reg-
uisites preceded the couple’s marriage ceremony,
which, along with cohabitation gives rise to pre-
sumption of lawful marriage); McDonald v.

White, 46 Wash. 334, 89 I 891 (1907) (in prop-
erty dispute between husband and wife’s blood
relatives, following death of wife, marriage pre-
sumed from ceremony and cohabitation where
evidence fails to show whether or nor a license
was obtained).

23 Marvin v. Marvin, 18 Cal.3d 660, 134
Cal.Rprr. 815, 557 P2d 106 (1976).

24 Compare Jones v. Daly, 122 Cal.App.3d 500,
176 Cal.Rptr. 130 (1981) with Whorton v.
Dillingham, 202 Cal.App.3d 447, 248 Cal Rptr.
405 (1988); see also Anno: Recovery for services
rendered by persons living in apparent relation of
husband and wife withour express agreement for
compensation, 94 A.L.R.3d 552.

25 See, e.g., Graham v, Graham, 33 ESupp. 936
(E.D. Mich. 1940).

26 See, e.g., Watts v. Watts, 137 Wis.2d 506, 405
N.W.2d 303 (1987); Carroll v. Lee, 148 Ariz. 10,
712 P2d 923 (1986); Hay v. Hay, 100 Nev. 196,
678 P2d 672 (1984); Dominguez v. Cruz, 95
N.M. 1,617 P2d 1322 (1980); Carlson v. Olson,
256 N.W.2d 249 (Minn. 1977); Kozlowski v.
Kozlowski, 80 N.J. 378, 403 A.2d 902 (1979).
27 See, e.g., Morone v. Morone, 50 N.Y.2d 481,
429 N.Y.5.2d 592, 413 N.E.2d 1154 (1980).
28 See, e.g., Minn. Stat. Ann. § 513.075.

29 See, e.g., Hewitt v. Hewitr, 77 111.2d 49, 31
Ill.Dec. 827,394 N.E.2d 1204 (1979); Carnes v.
Sheldon, 109 Mich. App. 204, 311 N.W.2d 747
(1981).

30 Davis v. Davis, 643 Se.2d 931, 935 (Miss.,
1994) (“[TThe legislature has neither condoned
cohabitation nor extended the rights enjoyed by
married individuals to those who merely cohabit.
To the contrary, pursuant to Miss. Code Ann. §97-
29-1 (1972), cohabitation remains a crime against
public morals and decency ...").

31 Precisely this reasoning motivated the Illinois
court in Hewitr, supra.

32 Bumpass and Sweet, National Estimates of Co-
habitation, 26 Demography 615 (1989), in
Brinig, et al, Family Law in Action (Anderson,
1999), ar 85.

33 U.S. Dept. of Commerce, Bureau of the Cen-
sus, Marital Status and Living Arrangements:
March 1994 (Current Pop. Rep. P-20-484, Feb-
ruary 1996).

34 Marissa J. Holob, Note, Respecting Comimir-
ment: A Proposal to Prevent Legal Barriers from
Obstructing the Effectuaiion of Intestate Goals, 85
Cornell L. Rev. 1492 (2000).

35 See Mary Fellows et. al, Committed Pariners
and Inberitance: An Empirical Study, 16 LAW &
INEQ. 1, 3 n.6 (1998).

36 Id.

37 Humpbhries v. Riveland et al., 67 Wn.2d 376,
398, 407 P2d 967 (1965) (Finley, J. dissenting).
38 Creasman v. Boyle, 31 Wn.2d 345, 196 P2d
835 (1948).

39 Wesr v. Knowles, 50 Wn.2d 311, 316, 311
P2d 689, 693 (1957) (Finley, ]., dissenting).
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Alaska Airlines Flight 261 Update
The Causal Mystery is About to Be Solved

On January 31, 2000, Alaska Airlines

Flight 261 crashed into the ocean off
Southern California, killing all 88 per-

sons aboard. Author Robert Hedrick prac-

tices and teaches aviation law in Seattle,

and represents several of the victims fami-

lies. Last December, the National Trans-

portation Safety Board held a hearing in

Washington, D.C., to establish the facts

surrounding the crash. The facts and prob-

able cause for the crash, as established by
the NTSB, may play a critical role in the
litigation over this event pending before a
multidistrict litigation judge in U.S. Dis-
trict Court in San Francisco. Hedrick at-

tended the hearing and reports here on

the detailed and highly technical evidence
presented at the hearing, which explains
why the frantic effort of the flight crew to
control their aircraft was ultimately un-

successfil.

This article represents the views and opin-
tons of the author — Ed.

he Narional Transportation Safety

Board (NTSB) is the federal

agency responsible for investigat-
ing aviation accidents. Although the
agency has no rulemaking authority, it
wields significant influence because of its
mandate to determine the facts and prob-
able cause of aviation disasters. Immedi-
ately after Flight 261 crashed, the NTSB
sent its “go team” to the scene, and as-
signed board member John Hammer-
schmidt to lead the investigation.

NTSB investigative units for aircraft
operations/human performance; air traf-
fic control; witnesses; structures; systems/
powerplants; and maintenance records
were assigned to the case. There were also
groups formed to investigate the flight
data recorder, cockpir voice recorder, air-
craft performance, and lubricating grease.
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by Robert F. Hedrick

In addition, the Federal Aviation Admin-
istration (FAA), Alaska Airlines, The
Boeing Company, Pratt & Whitney En-
gines, the Air Line Pilots Association, the
Aircraft Mechanics Fraternal Association,
the Association of Flight Attendants, and
the Nartional Air Traffic Controllers As-
sociation were invited to participate in the
investigation, and to provide outside tech-
nical assistance.

In major air disasters a public hearing

is held to create a full record of the facts,
circumstances and condirions of the acci-
dent. Such hearings are not adversarial,
bur are fact-finding proceedings. In this
case, hundreds of exhibits were submit-
ted and many witnesses were examined
by NTSB technical staff, board members,
and other parties to the investigation.
Later this year, after all post-hearing test
resules are in, the NTSB will issue ics final
accident report containing its factual de-
terminations and probable cause findings.
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The report does not allocate fault to the
culpable parties, but sets out the relevant
factors that likely caused the accident.

Brief History of the Flight

The crew for Flight 261 arrived in Puerto
Vallarta, Mexico, on January 30, 2000,
the day before the accident. The crew who
had Hlown the MD-83 south to Puerto
Vallarta (the next day) did not report any
significant problems. The aircraft departed
Puerto Vallarta at 1:37 p.m. PST, with one
scheduled stop in San Francisco, and a
final destination of Seartle.

The flight data recorder indicarted that
the autopilot was engaged during climb-
out, but was turned off 13 minutes later.
At 3:46 p.m., the autopilot was re-engaged
for three minutes, disengaged for 20 sec-
onds, and then re-engaged.

At 3:49 p.m., the crew contacted Alas-
ka Airlines dispatch and maintenance con-
wrol in Seattle to discuss a problem with
the horizontal stabilizer, which they
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John Liotine determined that the jackscrew needed to be replaced.
However, three days later another mechanic overruled that decision
based on a re-check of the end-play clearance.



thought was jammed, and to consider
diverting to Los Angeles. After an ex-
tended discussion, the crew decided o
land at Los Angeles.

At 4:09 p.m., as the aircraft was at
30,000 feer over the Pacific Ocean (west
of L.A. and east of Santa Caralina Island),
the autopilot was turned off. At that mo-
ment, two faint thumps are heard on the
cockpit voice recorder (CVR), and the
pitch trim position moved 2.4 degrees,
nose down, over the next two seconds. This
was the first recorded stabilizer movement
since climb-ourt from Puerto Vallarta.

At4:10 p.m., the crew reported: “Cen-
ter, Alaska 261, we are, uh, in a dive here
... yeah, we're out of 26,000 feet, we're in
a vertical dive ... not a dive yet, but
twenty-three seven request, uh ... yeah
we've got it back under control there.” At
this moment, a second voice from the
background disagrees, “No, we dont.”
The aircraft descended for two minutes,
reaching a maximum speed of 353 knots.
Speed brakes were deployed, and the el-
evator was used to pull the aircraft out of
the dive. Once level, leading edge slats and
trailing edge flaps were deployed on the
wings, but were retracted 20 seconds later.

The flight stabilized at 24,000 feet. The
crew reduced airspeed and began to
troubleshoot the problem. At 4:12 p.m.,
they told Alaskas Los Angeles mainte-
nance base that they thought they had a
runaway trim. According to an Alaska me-
chanic, the crew stated: “We are in a worse
situation than we were ... I'm afraid to
try it again to see if we can get it to go in
the other direction.”

At the same time the crew told the
passengers: “We have a flight-control
problem up front here. We're working it.
That’s Los Angeles off to the right there.
That’s where we're intending to go. I'd an-
ticipate us parking there in abour 20 to
30 minutes.”

At 4:15 p.m., the crew reported to Los
Angeles Air Traffic Control: “We have a
jammed stabilizer and we're maintaining
altitude with difficulty; uh, but uh, we can
maintain alticude we think. ... I need to,
uh, get down about 10, change my con-
figuration, make sure I can control the
jet, and I'd like to do that out here over
the bay. ...” The controller read the L.A.
altimeter setting, and the crew acknowl-
edged: “Thank you.” This was the last ra-
dio call from Flight 261.

This post-accident photo shows threads stripped from the acme nut wound around
the jackscrew.

By 4:18 p.m., the flight had descended
to 18,000 feet. At 4:19:35 p.m., holding
an airspeed of 270 knots (about 300
mph), the flaps started to deploy. At that
time, an extremely loud noise is heard on
the CVR. The aircraft then rapidly
pitched nose down with a pitch rate of
nearly 25 degrees per second. The G-
forces reached negative three Gs within
three seconds. After six seconds, the air-
craft reached 80 degrees nose down and
then rolled over, flying upside down.

The pilots struggled for control. They
applied forces to the rudders, ailerons and
elevator. They deployed the speed brakes,
but nothing worked. The aircraft dove
nearly straight down for three miles at a
high rate of speed, impacting the ocean
at 4:20:57 p.m.

The crash occurred in the Channel Is-
lands National Marine Sanctuary, off
Point Loma, California, 2.7 miles from
Anacapa Island. The debris and wreckage
sank in 700 feet of water, spreading out
on the ocean bottom across an area the
size of a football field. Approximately 90
percent of the wreckage was recovered.

On February 8, 2000, most of the hori-
zontal jackscrew assembly was recovered.
Even on sight of the untrained eye, the
jackscrew appeared to have failed, as
threads torn from the acme nut wrapped
around the screw as if they had been torn
clean from the nut.

Technical Evidence Presented at the
NTSB Hearing

The Horizontal Stabilizer

The horizontal stabilizer is the fixed hori-
zontal surface on the tail of an airplane.
On the MD-83 it is on top of the tail.
The stabilizer is 40 feet long and moves
up and down in flight, allowing the pilot
to set the trim of the aircraft in either nose
up, nose down or level attitude. The hori-
zontal stabilizer is normally a long-term
control, which is set and left alone for ex-
tended periods of flight. The elevaror is
the moveable (hinged) control surface lo-
cated at the trailing edge of the horizon-
tal stabilizer. Tt is operated by the pilot’s
yoke control, and allows immediate
changes in flight trim (up/down) attitude.
With a proper trim setting the aircraft can
fly at any normal atticude without undue
forces on the pilot controls.

On MD-83 aircraft, the horizontal sta-
bilizer is operated by one threaded shaft
called a “jackscrew.” It is two feet long and
attached to the forward edge of the stabi-
lizer. Two electric motors (primary and
secondary) rotate the shaft, which is lo-
cated directly below the motors. The jack-
screw rotates through a stationary acme
nut that is attached to the vertical stabi-
lizer. Jackscrew rotation causes the entire
assembly to move up and down. Since the
nut is fixed to the vertical stabilizer, rota-
tion of the screw moves the forward edge
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of the horizontal stabilizer up and down,
which helps control aircraft picch in flight.
Horizontal stabilizer trim is set by the pi-
lot or operated through the autopilot.

Jackscrew Design and Operation

The type of jackscrew assembly involved
in the accident was originally designed by
Douglas Aircraft in 1965 for the DC-9. It
weighs 100 pounds, is two inches in di-
ameter, and costs $60,000. The accident

jackscrew was supplied to McDonnell
Douglas on June 28, 1990 by the Peacock

The jackscrew hasa maximum up-and-
down limit, and a two-part failsafe system.
First, the electric motors (primary and sec-
ondary) that turn the screw have a built-
in electrical shutoff. Second, there are me-
chanical stops at the upper and lower lim-
its, which are set to stop the screw from
rotating when the acme nut meets the me-
chanical end stops (the secondary backup).
The electrical shutoff stops just short of
the mechanical stops. If the electrical
shutoft fails, the mechanical stops are sup-
posed to prevent further travel. The oper-

Company of Norwalk, California. Boeing
took over McDonnell Douglas in 1997.

ating mechanism (including the motors)
is located at the top of the assembly, and
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the screw is located below it.

The maximum movement limits for
the electrical shut-off are 2.2 degrees up
stop (which moves the horizontal stabi-
lizer up, causing the aircraft nose to go
down) and 3.1 degrees down stop. The
mechanical stops are set at 2.6 degrees up
and 3.6 degrees down. Importantly, even
if the horizontal stabilizer is stuck at any
of these maximum limits, aircraft pitch
can still be controlled by the elevator.
However, if these maximums are exceeded,
at a certain point (depending on various
aerodynamic factors) the elevator will no
longer be able to counter the forces of the
horizontal stabilizer, and the aircraft will
not be able to maintain level flight.

In light of the sensitivity in trim
changes, the electric motors on the jack-
screw assembly have a trim rate of one-
third degree per second when operated by
the primary electric motor, and one-tenth
degree per second when operated by the
alternate motor. Primary pitch during
flight is controlled by the elevators, not
the horizontal stabilizer.

The screw part of the assembly is a ti-
tanium core (quill) torque tube with a
double-threaded outer layer of hardened
steel. The two independent threads that
wind the screw are supposed to be redun-
dant design, with one winding backing
up the other.

A washer and a nur, screwed directly

Horizontal
Stabilizer

Spar Attach



into the torque tube, are at the bottom
and top of the screw. Attached to the screw
on the inside of the nuts are the mechani-
cal stops that prevent the screw from ro-
tating beyond the maximum limits. The
stops were not designed to handle direct
vertical loads in the unlikely event that
the acme nut becomes stripped.

The load is carried primarily on the
torque tube and is transferred through the
acme nut assembly, which is stationary
and attached to the vertical stabilizer. The
nut is eight inches long and pivots to ac-
commodate the slight rotation of the jack-
screw assembly as it moves up and down.
The acme nut is made of aluminum
bronze, which is a softer metal than the
hardened steel on the jackscrew. As such,
the acme nut will wear before the jack-
screw, allowing the less expensive acme nut
to be replaced once wear limits are
reached. There is a single grease zerk fit-
ting on the acme nut for injecting lubri-
cating grease into threads contained in the
nut. A four-by-six-inch access panel is lo-
cated in the vertcal stabilizer, which is
used for inspection and maintenance of
the jackscrew.

When the jackscrew was found, threads
stripped from the acme nut were wrapped
around it. At the N'TSB hearing, the jack-
screw design was challenged fora number
of reasons. There does not appear to be a
redundancy (backup) in the event the jack-
screw threads are stripped. The dual thread
design is not redundant when threads are
stripped (by lack of lubrication) because
all the threads will strip. Larger aircraft,
such as the DC-8, DC-10 and MD-11,
have two jackscrew assemblies operating
the horizonral stabilizer. If there is a com-
plete failure of one jackscrew, the other
will take the load. It appears that the me-
chanical end stop/nut and bolt located at
the bottom of the jackscrew severed off.
In other words, the torque tube fractured.
In order for the aircraft to pitch down ata
rate of 25 degrees per second (going into
the last dive), the horizontal stabilizer
would have likely rotated up 22 degrees
(or more), which is at least 10 times the
maximum design limit. Though disputed
by Boeing, it was suggested that the me-
chanical end stop broke off in flight and
not when the aircraft hir the water. This
might explain the loud noise right before
the dive, and the horizontal stabilizer de-
flection well beyond its normal limits.

Jackscrew Maintenance

Like most moving mechanical parts, the
jackscrew assembly has to be maintained
or itwill eventually fail. The acme nut and
jackscrew must have adequate lubrication
in order to operate propetly. In addition,
jackscrew wear must be periodically
checked to ensure it is within safe limits.

Lubrication
There are two main lubricating issues:
lubricating intervals, and the type of lu-
bricating grease used.

Originally the DC-9 jackscrew was to
be lubricated every 600 to 900 flight

mE( 0
AV

hours. Over time, lubrication intervals
were increased, but varied from airline to
airline because of “demonstrated reliabil-
ity.” For example, at the time of the acci-
dent, Alaska had the longest interval be-
tween jackscrew lubrications. Alaska and
US Airways checked the jackscrew and
lubricated every 2,500 flight hours. At that
same time the interval was 500 hours at
Airborne Express, 600 hours at Scandi-
navian Airlines (SAS), 900 hours at
American Airlines, and 1,000 hours at
Hawaiian Airlines.

After the accident, the FAA ordered in-
spection of all jackscrews on the DC-9/
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MD-80 series aircraft. Alaska had rhe most
reported problems — six, of which five
failed the acme nut wear test. Airborne
Express and American did not report any
problems. However, Hawaiian Airlines
had three aircraft (out of 15) that reported
problems. The FAA issued an Airworthi-
ness Directive mandating that the jack-
screws be checked for lubrication every
650 hours.

Mobil 28 was the lubricating grease
used throughout the U.S. on the jackscrew
(and flight controls, doors and landing
gear) on the DC-9 and MD-80 series air-
craft. In 1995, based on Boeing specifica-
tions, Aeroshell 33 was developed. The ad-

What problem

can we solve
for you today?

vantage of Aeroshell 33 was that it per-
formed better and had stronger corrosion
protection for steel surfaces, which would
increase part life.

Boeing had “no technical objection” to
Alaska changing from Mobil 28 to Aero-
shell 33 on MD-80 series aircraft. But
Alaska was the only major U.S. airline that
used Aeroshell 33 to lubricate jackscrews
in its fleet. The transfer from Mobil 28 to
Aeroshell 33 was accepted by the FAA as
a “routine change,” and considered insig-
nificant. In December 1997, Alaska be-
gan replacing Mobil 28 with Aeroshell 33.

The procedure for changing lubricant
was to remove all Mobil 28, add Aeroshell
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33, run the system to spread the Aeroshell
33, remove all lubricant again, and then
lubricate a second time with Aeroshell,
and run the system. Mobil 28 and Aero-
shell 33 are considered incompatible, and
produce an inferior product when mixed
together. In May 1999, Boeing suggested
that aircraft operators avoid mixing the
two greases and remove all old grease from
their systems.

Testing at the U.S. Naval Laboratory
determined that the grease on the Flight
261 jackscrew was “contaminated” be-
cause it contained both Mobil 28 and
Aeroshell 33. It could not be determined
what percentage of each grease was in the
test sample. The sample did contain alu-
minum bronze particles that were from
the stripped threads of the acme nut. Fur-
ther tests are being performed to deter-
mine whether or not Aeroshell 33 causes
aluminum bronze (the acme nut mate-
rial) to corrode.

It was also determined that the zerk
fitting on the acme nut was clogged, and
had to be cleared with a flat punch. (A
zerk fitting allows lubricant to be injected
into a closed system under pressure with-
out leaking out. The zerk fitting has a ball
shape on the outside that is gripped by
the nozzle of a grease gun pushed into it.
The grease flows to the threads through a
one-way valve. When grease is seen flow-
ing out of both ends of the acme nut, the
nut is considered to be lubricated. When
the grease gun is removed, the valve in
the Zerk fitting closes and prevents grease
from leaking out and debris from getting
in.) The acme nut contained eight inches
of threads which would not have been lu-
bricated if the fitting was clogged at the
time of the last lubrication before the ac-
cident. In addition, Alaska may not have
followed its own internal steps for approv-
ing the change from Mobil 28 to Acroshell
33,

End-Play Checks

When originally certified by the FAA, the
jackscrew assembly could be used as long
as it passed the end-play test. The test
measures the clearance between the
threads of the screw and the threads of
the nut, and reflects the amount of wear.
If the clearance was more than .040 of an
inch, the assembly had to be replaced.
According to Boeing, when the clearance
is at the .040 limit, the unitshould handle



10 times the anticipated structural load.
Even when the clearance is doubled to
0.080, it should hold five times the load.
In cruise flight at 300 knots and proper
trim, the load is 4,000 pounds.
Originally, wear checks were required
every 3,600 hours; this was eventually in-
creased. McDonnell Douglas required the
jackscrews to be inspected for wear every
30 months or 7,200 flight hours, which-
ever came first. In 1996, Alaska convinced
the FAA to increase those inspections by
removing the flight-hour requirement,
leaving only the 30-month inspection, no
matter how many hours were flown.
The airplane that crashed was sched-
uled for inspection two months after the
accident. At the time of the accident, the
aireraft had logged 8,884 hours since the
last inspection in September 1997. Dur-
ing the inspection at Alaska’s Oakland re-
pair facility, lead mechanic John Liotine
performed the end-play check and deter-
mined that the play was .040 inch, the
maximum limit. Technically, replacement
was required if play is more than .040,
but Liotine wanted the jackscrew replaced
because it was showing a lot of wear re-
lated to the age of the aircraft. A few days
later Liotine was overruled by a supervi-
sor, who tested the jackscrew and deter-
mined that it was within its normal lim-
its. Liotine was never told thar his deci-

LEFT: The threads of the acme nut
stripped, allowing the jackscrew
(and horizontal stabilizer) to move
up and down, without pilot control,

more parts for the aircraft. Liotine believed
that replacing the jackscrew would have
delayed release of the aircraft.

Had the 7,200-hour interval been in
effect at Alaska, the jackscrew on Flight
261 would have undergone an end-play
check 1,684 hours before the accident.
After the accident, the FAAs airworthi-
ness directive decreased the wear-check
interval to every 2,000 hours.

Concern was also raised about the ac-
curacy of the measuring instrument, which
was apparently made by Alaska, and not
subject to mandatory calibration. A related
issue exists regarding the possibility chat
grease on the jackscrew could cause inac-
curate test results. Alaska now requires the
jackscrew assembly to be wiped clean be-
fore wear tests are performed.

Prior to the accident, an internal com-
puter alerted Alaska of potential wear
problems with the jackscrew. In 1999,
Alaska commenced computer tracking of
the jackscrew end-play test results. In June
of that year, a jackscrew failed the test
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sion had been reversed. Sixteen months
before the crash, Liotine told federal in-
vestigators that maintenance records were
being falsified at Alaska. It is not known
if Alaska had a replacement jackscrew as-
sembly available art the time (as the air-
craft was due to return to service), raising
speculation about the word “panic” writ-
ten in a log entry about efforts o obtain
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during heavy maintenance. Five months
later, another jackscrew failed the test, and
a third was checked and later replaced.
Three days after the accident, company
software generated statistical analysis of
maintenance that triggered an alert to the
jackscrew problem. At the time of the ac-
cident, Alaska was not tracking wear rates
of individual jackscrews.

FAA Oversight

The Federal Aviation Agency (FAA) is the
primary rulemaking and oversight author-
ity for airlines and the aircraft industry.
The FAA approved the jackscrew assem-
bly design and was responsible for over-

seeing maintenance practices at Alaska
Airlines.

With regard to aircraft design, the car-
dinal safery rule (which is also in the Fed-
eral Aviation Regulations (FARs)) is that
no single failure of a critical aircraft part
should cause a crash. Heavier aircraft have
two jackscrew assemblies that operate the
horizontal stabilizer, and back up each
other. On the DC-9 and MD-80 series
aircraft, there is only one jackscrew assem-
bly. The alleged redundant design is (1)
the dual thread screw winding, and (2) the
mechanical end stops. The FAA approved
this system.

Concerns were raised at the hearing
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about the FAA’s approval of the design,
which did not appear to have adequate
redundancy in the event that the threads
stripped. Nevertheless, the FAA believed
that the design met the relevant design
regulations ac the time.

With regard to aircraft maintenance,
the FAA has a Maintenance Review Board
(MRB), which outlines the minimum
scheduled inspection program for specific
aircraft. The MRB recommends certain
maintenance practices, however those rec-
ommendations are not mandatory.

Pursuant to the FARs, each airline es-
tablishes its own maintenance program
(consistent with the manufacturer’s rec-
ommendations), and that program is re-
viewed and accepted by the designated
FAA principal maintenance inspector
(PMI). PMIs establish close working re-
lationships with air carriers, and are al-
lowed considerable discretion in review-
ing and approving maintenance practices
and procedures. That is why the practices
vary from carrier to carrier. If a carrier
demonstrates reliability, it can request that
the PMI modify the maintenance sched-
ule, usually to lengthen the intervals for
inspection, lubrication and overhaul,
which saves the carrier money.

The PMI approved the changes at
Alaska involving the increased lubrication
interval, the increased end-play check in-
terval, and the change of lubrication from
Mobil 28 to Aeroshell 33. Some of these
decisions will probably be criticized in the
NTSB’s report. It was also suggested that
the FAA was lax in its oversight of Alaska
maintenance, and that the FAA failed to
discover or take action on maintenance
items before the accident.

Conclusion

There is no doubt that failure of the jack-
screw caused Flight 261 to crash. One
might consider the failure a product de-
fect, but the story of human error begins
more than 35 years before the accident. A
complex series of mistakes, including er-
rors in design, maintenance, testing and
government oversight, all likely contrib-
uted to the eventual failure of the hori-
zontal stabilizer system, resulting in the
loss of 88 lives. Despite the intense inves-
tigation of the N'TSB, we will never know
to what extent each element contributed
to the disaster. #
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Is It Against the Law to Be a Jerk?

by Paul Buchanan

ith more and more em-
ployers highly sensitized
to recognize and re-

spond to classic forms of sexual ha-
rassment, and with all but the
most Neanderthal of employers
responsive to clear incidents of ra-
cial or religious discrimination, the
often less obvious, but sometimes
highly pernicious, general “worlk-
place jerk” frequently goes unno-
ticed. Yet the workplace jerk may
pose more of a threat to the em-
ployer than the instantly recogniz-
able lecherous sexual harasser or
the obvious racist. Even if the
workplace jerk does not fire any-
one or take any other adverse em-
ployment action, and even if the
workplace jerk makes no overt
sexual, racial or other discrimina-
tory comments, his or her actions
may give rise to “hostile work en-
vironment” liability if an employee
can credibly claim that the jerk’s
abusive behavior was motivated by
some protected characteristic of
the employee.

The law governing what is
termed “hostile work environment” harassment has become so
expansive that the safest course for employers is to maintain a
vigilant stance against the workplace jerk. Because the true equal-
opportunity jerk usually is breaking no law, proving that the
offending employee doled out abuse without discrimination may
be a difficult and awkward task for an employer. Employers who
fail to discipline aggressively and weed out (or at least train and
reform) the boor, the bully, the power-monger, and even the
petson who simply lacks basic interpersonal skills may find them-
selves vulnerable to expensive and difficult employment law-
suits as disgruntled employees ascribe some unlawful motiva-
tion to the abusive conduct. And, of course, eliminating such
negative forces from the workplace also yields numerous other
benefits in the way of productivity and morale.

It is well known that Title VII of the Civil Rights Act of 1964
— the source of harassment law — makes no mention of sexual
or any other form of harassment. Rather, the law provides that
“[i]t shall be an unlawful employment practice for an employer. ..
to discriminate against any individual with respect to his com-
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Another challenge facing employers under
this increasingly expansive application
of harassment law is recognizing when the
company may be “on notice” that discriminatory
harassment is occurring and that the
company should be taking action.

pensation, terms, conditions, or
privileges of employment, because
of such individual’s race, color, re-
ligion, sex or national origin.”
42 U.5.C.§2000e-2(2)(1) (1994).
In 1986, however, the U.S. Su-
preme Court made clear that
sexual harassment that is “suffi-
ciently severe or pervasive ‘to alter
the conditions of [the victim’s] em-
ployment and create an abusive
working environment”” violates
Title VII. Meritor Sav. Bank, FSB
v. Vinson, 477 U.S. 57, 106 S. Ct.
2399, 91 L. Ed. 2d 49 (1986)
(brackets in original) (quoting
Henson v. City of Dundee, 682 F2d
897, 904 (11¢h Cir. 1982)).

Two companion decisions is-
sued by the U.S. Supreme Court
in 1998 furcher spotlighted the is-
sue of employers’ responses to tra-
ditional forms of sexual harass-
ment. Burlington Industries, Inc. v.
Ellerth, 524 U.S. 742, 118 §. Cr.
2257, 141 L. Ed. 2d 633 (1998);
Faragher v. City of Boca Raton, 524
U 775; 118 §: Ct. 2275, T4l
L. Ed. 2d 662 (1998). These cases
established that employers who can show they have “exercised
reasonable care to prevent and correct promptly any sexually
harassing behavior” may be rewarded with an affirmative de-
fense that may cut off liability or damages. The Court’s rulings
in these cases have helped to galvanize what already was a cot-
tage industry of lawyers and human resources consultants per-
forming sexual harassment training, revising sexual harassment
policies, ete. There is no doubrt that employers are well advised
to undertake such efforrs.

But with all the artention focused on sexual harassment, other
forms of potential harassment liability have received far less ar-
tention. While some employers now recognize that the prohibi-
tion on sexual harassment extends to harassment based on race,
color, religion, national origin, and even to age and disabilicy
(which are covered by statutes other than Title V1I), few em-
ployers comprehend that, as the 6th Circuit recently explained,
“[a]ny unequal treatment of an employee that would not occur
but for the employee’s gender [or other protected characreristic]
may, if sufficiently severe or pervasive. . ., constitute a hostile en-



vironment in violation of Title VIL.” Wi/-
liams v. General Motors Corp., 187 E3d
553, 565 (6th Cir. 1999).

That is to say, discriminatory harass-
ment need not be explicidy linked to sex,
gender, race, or other protected character-
istics; rather, it can be simply bad conduct
that is alleged to be motivated by some
protected characteristic. While the plain-
tiff may face problems of proof on the is-
sue of whether the harassing conduct was
motivated by a discriminatory animus or
whether it was sufficiently severe or per-
vasive, a lawsuit can, of course, exacr an
enormous price before those issues are
decided; and if the issues survive summary
judgment and are to be decided by a jury,
the “equal opportunity harassment” de-
fense may be particularly unpalatable.

In an important 1998
U.S. Supreme Court decision on
sexual harassment, Justice Scalia,
writing for a unanimous court,
addressed the concern that Title VI
was being transformed “into a
general civility code for the
American workplace.”

[n the U. S. District Court for the Dis-
trict of Oregon, a judge ruled in an un-
published 1997 decision that two female
plaintiffs stated a viable hostile work en-
vironment claim under Title VII based
on their claims that their male manager
repeatedly yelled at them, waved his arms
in a threatening manner, and pounded his
fists on the table in apparent agitation over
their failure to fill out purchase orders
correctly. Vantulden v. Tactica Corp., (No.
96-1647-MA). The court in thar case
ruled thar to assert viable claims of gen-
der harassment the plaintiffs had to show
“(1) that they were subjected to abusive
physical or verbal conduct because of their
gender; (2) that other similarly sicuated
male employees were not so treated; (3)
that the conduct was unwelcome; and (4)
that the conduct was sufficiently severe
or pervasive so as to alter the conditions
of employment.” The result in char case
was a lengthy jury trial in which the em-
ployer, a struggling new high-technology
company, ultimately prevailed on the ha-
rassment claims, but incurred an enor-
mous cost and distraction that ultimately
contributed to the company’s demise.

Some courts have recognized that a
gender harassment claim thart involves no
overt sexual harassment calls for a “more
fact intensive analysis ... to determine if
the conduct was motivated by gender.”
Spain v. Gallegos, 26 F.3d 439, 447 (3rd
Cir. 1994). It is on the requirement of
demonstrating discriminatory motive that
many of the meritless cases ultimately
founder. See, e.g., Rand v. Windall, 1996
WL 183043 (N.D. Cal. 1996) (dismiss-
ing plaintift’s hostile work environment
complaint which alleged “lictle more than
[a description of] the stresses of being in
a managerial position and her general per-
ception that it was because of sex”). How-
ever, this search for gender animus or other
impermissible animus on the part of the
alleged harasser is fraught with possibili-
ties for abuse. For example, in the unpub-
lished case from the District of Oregon
noted above, the plaintiffs sought discov-
ery concerning whether the alleged ha-
rasser had ever attended any adult enter-
tainment shows while on business trips,
and whether he had ever hita woman, on
the theory that such evidence could show
a general animus against women. While
the court reined in these efforts somewhat
and sought to keep the inquiries limited
to the workplace, the possibilities for this
kind of intrusive inquiry into legally im-
permissible mortivations has troubling
ramifications.

nother challenge facing employ-

ers under this increasingly expan-

sive application of harassment law
is recognizing when the company may be
“on notice” that discriminatory harass-
ment is occurring and that the company
should be taking action. Two 9th Circuit
decisions issued last summer — one in-
volving obviously objectionable sexual
conduct, and the other involving more
routine unpleasant interactions — help
illustrate the point that it is sometimes the
less obvious form of discriminatory ha-
rassment that goes unattended and there-
fore leads to liability. In Brooks v. City of
San Mateoa, 2000 WL 1568680 (9ch Cir.
2000), the plaintiff, a 911 operator, al-
leged that her co-worker forcibly touched
her stomach and subsequently placed his
hand inside her shirt and fondled her
breasts while she was handling a call. Fol-
lowing the plaintiff’s complaint to her
employer, the employer swiftly responded
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with an investigation and termination of
the employee (who later served jail time
for the sexual assault). Notwithstanding
the clearly reprehensible sexual workplace
conduct, the 9th Circuit upheld the trial
court’s grant of summary judgment for
the employer on the plaintiff’s sexual ha-
rassment claim, finding that the conduct
was not sufficiently severe or pervasive to
alter the conditions of employment.

In Fielderv. UAL Corp., No. 98-35511,
2000 WL 914140 (9¢h Cir. July 10,
2000), a decision handed down the very
next month, the 9th Circuit determined
that the plaintiff could assert a viable hos-
tile work-environment claim based, in

substantial part, on her claim that her co-
workers were unfriendly, ostracized her,
and failed to provide normal assistance
because she had previously complained of
sexual harassment. In examining the se-
ries of incidents that formed the basis for
the plaintiff’s claim, the court noted that
“Im]ost instances of hostile environments
are not capable of facile identification.
‘(Mnstead, the day-to-day harassment [is]
particularly significant, both as a legal and
practical matter, in its cumulative effect.”
Id. at 7 (citation omirred; second brack-
ets in original).

Taken together, these two recent cases
indicate that employers are well served by
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responding as seriously to generalized
complaints of unfair or abusive treatment
as they do to the obvious sexual harass-
ment scenario. Indeed, the differing re-
sults in the Fielder and Brooks cases are
almost entirely a function of the employ-
ers differing responses. In Brooks, the
employer recognized the obvious sexually
inappropriate conduct, vigorously re-
sponded — and was freed of any liability.
In Fielder, the employer either failed to
recognize the less obvious discriminatory
conduct or failed to respond to the con-
duct, thereby paving the way to further
legal exposure.

n an important 1998 U.S. Supreme

Court decision on sexual harassment,

Justice Scalia, writing for a unanimous
court, addressed the concern that Tide VII
was being transformed “into a general ci-
vility code for the American workplace.”
Oncale v. Sundowner Offshore Services, Inc.,
523 U.S. 75,118 S. Ct. 998, 1000, 140
L. Ed. 2d 201 (1998). Justice Scalia re-
emphasized that the critical inquiry in a
sexual harassment case is whether the con-
duct occurred “because of sex.” He em-
phasized as well that the objective sever-
ity of the conduct is measured in part by
reference to the context in which the con-
duct occurred and concluded, somewhat
optimistically: “[Clommon sense, and ap-
propriate sensitivity to social context, will
enable courts and juries to distinguish be-
tween simple teasing or roughhousing ...
and conduct which [a] reasonable person
in plaintift’s position would find severely
hostile or abusive.” 118 S. Ct. at 1000.

However, in order to avoid finding
themselves in the unenviable position of
having juries or judges in hostile work-en-
vironment cases apply their own versions
of common sense to what may, at the time,
have seemed like routine outbursts or dis-
plays of excess, employers must be asser-
tive in the first instance in dealing with
abusive behavior of all kinds from employ-
ees, especially from employees in supervi-
sory positions. The alternative may be for
the employer to face the kind of schoolyard
justice meted out by jurors who may be
all too happy to give the workplace jerk
his or her comeuppance. #

Paul Buchanan is a partner in the Portland,
Oregon, office of Stoel Rives. He is chair
of the firm’s Labor & Employment Group.



Cross-examination Strategies

by Jeff Tolman

¥ ross-examination is one of the sexi-
est, most written abourt aspects of
— trial practice. Attorneys, young
and old alike, pride themselves in being
good cross-examiners. The wonderfully
entertaining San Francisco lawyer Jim
Brosnahan tells the story of an English
witness who, after being cross-examined,
rides his horse to Scotland and kills him-
self. “That,” Brosnahan says, “is effective
cross-examination.” Examination of an
opponents expert is a pivotal pointin any
trial. Trials have become more and more
a thermometer of a lawyer’s ability to ex-
amine her opponent’s expert, and prepare
her expert for a barrage of pointed ques-
tions from opposing counsel.

Wartching my opponent cross-examine
the treating physician in an injury case
recently, I saw again the common themes
thatappear in the interrogation of experts.
Themes I had told my doctor to expect.
Themes that, hopefully, would keep her
away from the hemlock counter.

1. You could not possibly recall
anything about this case

This strategy is primarily used during ex-
amination of busy doctors to show that
they have so little contact with their pa-
tients they could not possibly recall the
details of the interaction.

“Doctor, how many padents do you
see in an average day?”

“How many appointments did you
have on May 3rd when you saw Mr.
Blevins?”

“How much actual time, on the aver-
age, do you spend with a patient?”

“Do you know how much time you
spent in your examination of Mr. Blev-
ins?”

“Was there anything remarkable about
Mr. Blevins  examination that would cause
you to remember it specifically today?”

“Do you recall what Mr. Blevins was
wearing?”

- .'Q.,.f"‘\ i
TR m gy
: 1T "‘i =
=N
“Doctor; aside from your notes, what
do you recall about the seven-minute exam
you performed on Mr. Blevins 18 months
ago, during a day you saw 23 other pa-

tients?”

2. You really know nothing about this
kind of medicine

This area of cross-examination dissects the
case into minute parts, atlempting to show
that the doctor is, at best, a willing ama-
teur in this area, notan expert who should
be believed.

“Doctor, describe your medical practice.”

7
-

“What portion of your practice deals
with persons injured in car wrecks?”

“Doctor, of the 15 percent of your
practice dealing with persons injured in
car wrecks, what portion relates to bald-
ing 46-year-old males, weighing 155 to
165, blue eyes, born in Wyoming?”

3. Your opinion is based on invalid
information

Inquiry in this area attempts to show that
the expert is basing her entire testimony
on second-hand information — that her

opinion is only as good as the unsubstan-
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tiated, uninvestigated, raken-on-its-face
data from someone else.

“Docror, you were not in the ER when
Mr. Blevins came in, were you?”

“You did not see Mr. Blevins, or hear
his complaints?”

“You did not examine Mr. Blevins in
the ER, did you?”

“You have no first-hand knowledge of
what M. Blevins told the admitting nurse,
do you?”

“You cannot know how accurately the
ER notes actually reflect what was said by
Mr. Blevins, can you?”

“Doctor, what independent investiga-

tion have you done to confirm the infor-
mation in the ER notes?”

“Doctor, your testimony is only as
good as the information you received, isn't
ie?”

“And, Doctor, you have no idea how
accurate that information is, do you?”

4. Your opinion is based on insufficient
mnformation

Good defense attorneys often go into the
information a doctor would have in a per-
fect world, as if the injured person should
have had an exam immediately prior to
the drunk driver smashing his car. This
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attempts to show that the doctor is opin-
ing based on incomplete information,
therefore her testimony should be dis-
counted.

“Doctor, have you reviewed the plain-
tiff’s birth records to determine if Mr.
Blevins had a predisposition to back and
neck problems?”

“Doctor, it would be helpful, would it
not, to have reviewed any prior x-rays of
M. Blevins before making any opinion?”

“Doctor, have you acquired, before
forming the opinion you give today, any
medical reports on the plaintff prior to
this collision?”

“Do you know, aside from what Mr.
Blevins told you, whether he has had prior,
similar complaints?”

5. Is it your testimony thar ...7

This watch-what-you-say, the-perjury-
police-are-nearby approach can work on
a timid witness. [ have seen it tried to
mischaracterize the testimony.

“Doctor, is it your testimony that Mr.
Blevins is a lying hypochondriac who is ac-
tually better off as a result of the collision?”

Advocates also use this carve-it-in-stone
method to draw distinctions between
what the records reflect and what the phy-
sician would expect.

“Doctor, is it your testimony that Mr.
Blevins' recovery was faster than you
would have anticipated from the com-
plaints he had in the ER?”

“Doctor, is it your testimony thata per-
son with Mr. Blevins’ injuries would nor-
mally have been screaming much louder
from the pain than the records reflect?”

Usually, though, the restatement is sim-
ply to establish the doctor’s testimony for
the jury, and for their expert to respond
to.

“Doctor, is it your testimony that there
are no objective findings to support Mr.
Blevins' complaints of neck pain?”

6. Do you have an explanation for ...7
“Do you have any explanation for” ques-
tions give the impression that there is no
more of a reason for the plaintiff’s com-
plaints than for why people fall in love.
Just the question “do you have an expla-
nadon for?” implies the ending: “I can’
think of one.” It implies that the idea
makes so little sense that the defense at-
torney seeks any explanadion.

“Doctor, do you have an explanation



for the plaintiff not telling his dentist, two
weeks later, about his collision?”

“Doctor, do you have an explanation
for the plaintiff waiting 72 hours — 4,320
minutes — after his release from the ER
to see his doctor?”

“Doctor, do you have an explanation
for the plaindff missing his May 3rd ap-
pointment with his doctor?”

7. Open-ended questions

With certain expert witnesses, a good de-
fense attorney will throw slow pitch after
slow pitch, waiting for the witnesss ego
to come to the forefront, showing the
witness to be an over-educated, egocen-
tric buffoon.

“Doctor, what makes you think Mr.
Blevins was injured at all when there are
no objective findings?”

Answer: “As a physician | have seen
thousands of cases like this — perhaps
millions. As an astute student of human
nature in general, and my patients spe-
cifically, I can ascertain, in seconds, those
persons who are injured and not. Mr.
Blevins was injured. Through my gradu-
ation as Summa Cum Laude at the Uni-
versity of Professional Snobbery, through
my Magna Cum Laude graduation from
the Medical School at Insurance U.,
through my residency at Sacred Claim
Hospital, and my years of practice in this
community; [ can tell!”

The Antidote

A lawyer must prepare the expert witness
to tell what she knows, and understand
the jury will give the testimony whatever
weight they feel is appropriate. It is not
the expert’s job to surmise or guess. In any
human contact there will be strong and
weak points. Just tell, as the oath says, your
understanding of “the truth, the whole
truth, and nothing but the truth.”

Go over the defense strategies and re-
mind your witness that nothing the ex-
pert says will convince the opposing law-
yer one iota. The lawyer is there as an ad-
vocate, Not a juror.

Assure the expert that she can't get it
right. There is always a counter-move and
defense, no matter what the testimony,
no matter who the expert is.

Remind your witness that he knows
more about what occurred than the at-
torney examining him. Don’t back down.
In my example, certainly having more

information or being at the ER would
have been nice. The patient’s examination
findings, though, justify the diagnosis.
Stick to it.

Emphasize that the defense usually
gains through a free-flowing dialogue. An
expert’s job, while testifying, is to listen to
a question and answer it. The attorney’s
job is to put the questions and answers
together into a story.

Finally, a good witness will not get
stuck on the details. Whether the patient
coughed three or four times during the
exam is a lot less important than the jury
finding an expert credible. An expert

should just tell what he knows, and ad-
mit what he doesn’t. There will be a lot of
both in any cross-examination.
Cross-examination is also one of the
most painful aspects of a trial. There have
been times after my expert has been suc-
cessfully cross-examined that 1 have been
tempted to drive my car to Canada and
kill myself. To cause a lawyer such grief,
now, thatis effective cross-examination. #o

Jeff Tolman, a lawyer and the part-time mu-
nicipal cowrt judge in Poulsbo, is still a true
believer in the profession of law after 22 years
of practice.
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The WSBA Lawyer Services Department:

Serving Members’ Needs

by Zella Ozretich - Lawyer Services Coordinator

he WSBA Lawyer Services Depart-
ment (LaSD) is made up of the Law-
" yers Assistance Program (LAP), the
Law OFF ice Management A‘ssmtanm Program
(LOMAP), the P[oi:es:;lonal Responsibility/
Ethics Program (PRP), and the Alternative
Dispute Resolution Program (ADR). The
LaSD exists to serve WSBA members and the
public. Our focus is prevention, and our goal
is to make all WSBA members aware of our
services, so they will know where to turn when
assistance is needed.

The Lawyer Services Department is headed
by Barbara Harper (M.A., CMHC, CMFT),
who is also a LAP therapist. Barbara super-
vises all LaSD programs and staff, acts as the
liaison to several WSBA committees, and
works directly with the WSBA executive di-
rector and department directors. She also
counsels clients and makes presentations on
LAP-related topics, both locally and nation-
ally, several rimes a year.

Barbara Harper is assisted by Lawyer Ser-
vices Coordinator Zella Ozretich, who works
closely with Barbara on departmental and
committee projects, edits department news-
letters, organizes meetings including the LaSD
yearly conference, and provides support in the
LAP office.

To contact Barbara or Zella, please call 206-
727-8268.

The Lawyers’ Assistance Program (LAP)

The Lawyers Assistance Program offers WSBA
members confidential assistance with emo-
tional, drug, alcohol, family, health, and other
personal problems. Services include assess-
ment, referral, short-term or long-term coun-
seling, group and individual therapy, as well
as treatment follow-up and training. The LAP
professional staff is qualified to idendify, as-
sess, treat and refer lawyers needing assistance.
Lawyers who seek LAP services often self-re-
fer by calling our office; others are referred by
concerned third parties. Initial consultations
are provided at no charge, and fees for con-
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tinuing therapy are based on a sliding-fee scale.
No lawyer is turned away for lack of ability to
pay; and all LAP services and contacts are kept
confidential.

In addition to our professional staff, the
extended staff includes LAP-trained peer
counselors — lawyers who are available to
support their colleagues through difficult
times. Other LAP services include a lending
library of books and newsletters on topics in-
cluding mental health, law pracrice, substance
abuse, and other health issues. Materials may
be checked out from the LAP office.

Rebecca Nerison (Ph.D.) is a full-time LAP
staff counselor. Rebecca conducts ongoing
therapy with lawyers seeking assistance, and
provides career consultations and information
to telephone and e-mail inquiries. She also of-
fers educational presentations and training to
lawyers on mental health topics. To contact
Rebecea, please call her at 206-727-8269, or
call the general LAP number, 206-727-8268.

Jean Johnson (MSW, CSW) is a part-time
LAP staff counselor. Jean provides psychologi-
cal services to lawyers including assessment and
referral, individual therapy, and crisis manage-
ment. Jean and LAP counselors are involved
in regular professional consultations, provid-
ing information and referrals, and making con-
tact with peer counselors to assist wich par-
ticular cases when appropriate. If you would
like to make an appointment with Jean, please
call the general LAP number, 206-727-8268.

Mike Hoff recendy joined the LAP staff

as a part-time counselor specializing in alco-
hol and substance addictions. One of the origi-
nal founders of the LAP program, Mike en-
riches the LAP staff by offering the insight he
has gained through his years as a lawyer in
recovery and as a LAP peer counselor. Mike
offers individual counseling, group presenta-
tions, information and referrals, and also pro-
vides the LAP with a liaison to the recovery
community. To contact Mike, please call him
at 206-733-5988, or call the general LAP
number, 206-727-8268.

Zella Ozretich

Rebecca Nerison

Jean Johnson




The Law Office Management Assistance
Program (LOMAP)

The Law Office Management Assistance Pro-
gram (LOMAP) offers lawyers, especially those

in solo or small firm practice, a wide range of

services. These services include general “pre-
vention maintenance” reviews; consultation on
specific problems, office systems or procedures;
reference materials for office and practice setup;
and referral to consultants and vendors suit-
able to the attorney’s specific practice needs.
The program is designed to be low cost, so
fees for in-person consultations are based on a
sliding fee scale. The LOMAP also offers a
lending library of books and articles on law
office management topics which can be refer-
enced by phone, in person or through the
WSBA Web site (www.wsba.org/lasd/lomap).

Peter Roberts is the LOMATP advisor. Pete
consults with members abourt law office man-
agement concerns, makes presentations on law
office management-related topics, and acts as
liaison to the LOMAP Committee. If you have
a question or would like to set up a consulta-
tion or presentation with Pete, please call him
at 206-727-8237.

The Professional Responsibility/Ethics
Program (PRP)

This program provides informarion and assis-
tance in the following areas: ethics assistance,
in which a WSBA lawyer assists callers in re-
solving ethical dilemmas; Informal Opinions,
which are issued by the RPC Committee in
response to written ethical inquiries from law-
yers; Formal Opinions, which are ethical opin-
ions approved by the Board of Governors; and
Rules of Professional Conduct, which are the
rules for ethical conduct promulgated by the
Washington Supreme Court. There is no
charge for the services of the PRP program.

Chris Sutton, professional responsibility
counsel, manages the PRP. Chris answers eth-
ics calls and e-mail inquiries by analyzing fac-
tual situations and discussing applicable eth-
ics rules. He also acts as the liaison to the RPC
and ADR Committees, supervises the ADR
Program, and gives presentations and semi-
nars to lawyers on ethical maceers. If you would
like to speak with Chris about an ethical is-
sue, please call the ethics line at 206-727-8284.

The Alternative Dispute Resolution
Program (ADR)

The goal of the ADR program is to provide a
relatively quick, efficient and inexpensive al-
ternative to court for parties seeking dispute
resolution. The program has two components:
fee arbitration, to settle disputes about the fair
and reasonable value of legal services through
binding arbitration; and mediation, to help
resolve all types of disputes berween lawyers,
and between lawyers and other individuals
through a designated mediator. Participation
in either program is voluntary, and the fee for
participating in an arbitration or mediation is
$50 for each involved party.

Talia Clever, the ADR coordinator, admin-
isters the ADR program, responds to phone
and mail inquiries from members and the
public, contacts arbitrators and mediators,
organizes meetings, and assists and supports
the funcrions of the ADR Commirtree, as well
as the professional responsibility counsel. For
more information on the ADR program or
how to become an arbitrator or mediator,
please call Talia at 206-733-5923.

All four programs of the Lawyer Services
Department work together when necessary to
serve members’ needs. If you or someone you

know could benefit from our services, or if

you have any questions, please call us. £

The WSBA Lawyer Services Department offers these four programs:
The Lawyers’ Assistance Program (LAP): 206-727-8268

Confidental assistance for lawyers with emotional, drug/alcohol or other personal problems.

The Law Office Management Assistance Program (LOMAP): 206-727-8237

Offers consultation and information to help solo and small-firm practitioners deliver

legal services of the highest quality.

The Professional Responsibility/Ethics Program: 206-727-8284
Lawyers can call a WSBA lawyer for assistance in resolving ethical dilemmas.

The Alternative Dispute Resolution Program (ADR): 206-733-5923

Offers two low-cost methods of resolving disputes: voluntary fee arbitration and mediation.
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Honor and Awards
The Board of Trustees of the
Legal Foundation of Washing-
ton has elected the following
officers: president, Honorable
Cynthia Imbrogno; vice-presi-
dent, Katrin E. Frank; trea-
surer, Jeanne J. Dawes; and sec-
retary, John R. Kephart. Vic-
tor H. Laraand David A. Leen
were appointed to the board.
The following officers and
trustees were clected to serve the Federal
Bar Association for the coming year: presi-
dent, Michele A. Gammer; vice-presi-
dent, James A. Smith, Jr.; treasurer, Scott
E. Collins; secretary, Steve Y. Koh; and
trustees, Laura J. Buckland, John S.
Congalton, Sheryl Gordon McCloud,
James M. Shaker and Kevin D. Swan.

Among lawyers selected by their peers

for inclusion in the 2001-2002 edition of

The Best Lawyers in America are the fol-
lowing who are with the firm of Miller
Nash LLP: Joyce M. Bernheim, Dean D.
DeChaine, Jeffrey C. Thede and Robert
J. Walerius.

The following lawyers with Lane
Powell Spears Lubersky LLP were selected
for inclusion in The Best Lawyers in
America: Charles R. Ekberg, D. Wayne
Gittinger, Robert E. Maloney, Jr.,
Michael E. Morgan, James L. Robart and
Reed P. Schifferman.

The following lawyers with the Seattle
firm of Foster Pepper & Shefelman PLLC
were selected for inclusion in 7he Best
Lawyers in America: Bradley J. Berg, Jack
J. Cullen, Robert J. Diercks, Dwight J.
Drake, Gary E. Fluhrer, Camden M.
Hall, Willard Hatch, Dillon E. Jackson,
Richard E. Keefe, Patrick E Kennedy,
Judith M. Runstad and Lee R. Voorhees.

The Northwest Justice Project has re-
ceived an award of $292,000 pursuant to
the Violence Against Women Act to
implement a new project that will increase
free legal services for immigrant women
in King County. The project will have two
lawyers representing low-income and lim-
ited English-speaking, domestic-violence
victims.

Movers and Shakers
The Honorable Richard P. Guy has
joined the Seattle office of JAMS, follow-
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Cynthia Imbrogno

ing his retirement from the
Washington Supreme Court.
He will be one of 200 neutrals
participating in arbitration and
mediation.

The Washington State At-
torney General’s Office has ap-
pointed the following assistant
attorneys general: Mark Ander-
son, Sarah Bendersky, Jim
Brusselback, Ted Callow,
Allison Croft, Rachael Del-
Villar, Amy Estes, Rusty Fallis, AnnaLisa
Gellerman, Donna Hamilton, Bourtai

Hargrove, Beth Holmes, Lisa Hornfeck,

s

\

Panl V. McCarthy

Minaksi Bhatt

Nels Johnson, Sam Jordan, Damian
King, John Level, Andrea LeWinter,
Robert Lundgaard, Barbara Markham,
Margaret McLean, Mona McPhee, Jean
Meyn, Shelley Mortinson, John Nichol-
son, Kenneth Orcutt, Joe Panesko, Lisa

Petersen, Carole Ressler, ElShon Rich-
mond, Happy Rons, Alexandra Smith,
Christopher Swanson, Michael Tribble,
Bruce Turcott, Steve Vinyard, Judith
Warner, Josh Whited, Sonia Wolfman,
Melissa Wood and Mark Yamashita.
Richard A. Staeheli has become of
counsel with the law firm of Paine,
Hamblen, Coffin, Brooke & Miller LLP
in Spokane. His practice emphasizes es-
tate planning and IRS, death and gift tax
administration. Christina B. Edmundson
has joined the firm as an associate focus-
ing on estate planning and trust and pro-
bate administration. J. Michael Keyes has

Erik D. Price

Daniel E Johnson

joined the firm as an associate with an
emphasis on intellectual property. Sok-
Khieng Lim joins the firm as an associ-
ate. Her practice emphasizes commercial
and complex litigation. Andrew J.
Mitchell joins the firm as an associate with

iN MEMORIAM

John Hume Chapman, a member of the WSBA for 40 years, died October
24,2000 at the age of 67. A graduate of Harvard Law School, Mr. Chapman
practiced business and commercial law. For over 20 years, he was a board
member and supporter of the Northwest Center for the Retarded.

Retired Walla Walla County Superior Court Judge James B. Mitchell died
October 27, 2000 at the age of 71. Former co-workers remember him fondly
as a man who loved a good joke. Judge Mitchell was in private practice from
1960 to 1976. During that time, he also served as the Walla Walla city atror-
ney and a U.S. court commissioner. He was elected to the Walla Walla County
Superior Court in 1976, and retired from the bench in 1989.

Theodore Francis (Ted) Zelasko, 75, died of a heart arrack on November
2, 2000. A graduate of the University of Washington School of Law, Mr.
Zelasko, the son of an Aberdeen lawyer, practiced law in Aberdeen for 42
years. He was an active member of the Grays Harbor County Bar Associa-
tion, Elks Club, VFW, Knights of Columbus and Lions Club. For 18 years
he served on the board of directors of the Grays Harbor Housing Authority.
He also served on the board of trustees for the Aberdeen-based Anchor Sav-
ings Bank.




an emphasis in
commercial litiga-
tion, as well as en-
vironmental, na-
tural resources, In-
dian and water law.
Darrin L. Murph-
ey (member of the
Idaho State Bar) has
also joined the firm
as an associate. His
practice emphasis is

Tad H. Shimazu

Holly Benton Gabe Galanda

in commercial transactions, real
estate and business law.

Minaksi Bhatt and Paul V.
McCarthy have been elected
partners in the Seattle office of
Lane Powell Spears Lubersky
LLE Ms. Bhatt focuses on in-
tellectual property and antitrust
litigation. Mr. McCarthy con-
centrates on real estate, com-
mercial transactions and bank-
ing law. Erik D. Price has joined the firm’s
Olympia office as an associate. He focuses
on civil liigation, administrative and en-
vironmental law.

John S. Cullen, Aaron Dean and
Petrea Knudsen Reilly have joined the
Seattle office of Bullivant Houser Bailey
PC. As a member of the business practice
group, Mr. Cullen focuses on business
transactions, taxation issues and inrellec-
tual property issues. An associate, Mr.
Dean is a member of the insurance prac-
tice group. Ms. Reilly is also a member of
the firm’s insurance practice group and
concentrates on litigation.

Michael J. Crisera, Daniel E Johnson,
Robin G. McPherson, Maureen Mit-
chell and Jamie Walker have joined Short
Cressman & Burgess as associates. Mr.
Crisera concentrates on employment law
and general litigation. Mr. Johnson fo-
cuses on employment, civil rights and con-
sumer protection law, providing employ-
ment law, litigation and counseling ser-
vices. Ms. McPherson practices general
litigation and environmental law. Ms.
Mitchell focuses on employment, envi-
ronmental and insurance law, as well as
general litigation. Ms. Walker’s practice
emphasizes litigation, construction law
and real estate. She is a member of the
California Bar.

J. Bradley Buckhalter, Stone Grissom,

Michael J. Thorner

Jason Schauer and Timothy
Scott have joined the Tacoma
firm of Gorden Thomas
Honeywell as associates.

Tad H. Shimazu has joined
Williams, Kastner & Gibbs
PLLC as of counsel. His prac-
tice emphasizes environmental
law and licigation. Holly Ben-
ton, Gabe Galanda, Ryan
Moore and Khanh Tran have
joined the firm as associates. Ms. Benton
focuses on employment law, family law
and general litigation. Mr. Galanda con-
centrates on general civil litigation; labor,
employment, and Indian law. Mr. Moore's
practice includes appeals, municipal law,
commercial litigation, and real estate and
land use. Mr. Tran focuses on commer-
cial and civil litigation.

Charmaine Clark has joined the liti-

gation group at the Seartle firm of

Skellenger Bender. Peter Offenbecher has
also joined the firm, focusing on commer-
cial litigation, criminal defense and disci-
plinary cases.

Michael J. Thorner has joined the
Yakima firm of Thorner, Kennedy &
Gano PS as an associate.

Jill C. Yen has joined the Seattle office

Khanh Tran

Ryan Moore

of Karr Tuttle Campbell as an associate in
the business and finance department’s cor-
porate finance practice group.

Foster Pepper & Shefelman PLLC has
added Diana L. Dietrich, Laurie D.
Heinz, Hunington Sachs, Nancy V.
Stephens and Michelle M. Carmody to
the firm’s Seattle office. Ms. Dietrich, a
member, concentrates on anticrust and
trade regulations. Ms. Heinz joined the
firm as of counsel, and focuses on the com-
mercialization of developing technologies
and the licensing of patent rights, trade
secrets, copyrights and trade regulations.
Mr. Sachs joined the firm as of counsel,
focusing on emerging growth companies,
and corporate, securities, intellectual prop-
erty and entertainment law. Ms. Stephens,
who is of counsel, concentrates on trade-
mark matters. Ms. Carmody focuses on
creditors’ rights and bankruprey. She
joined the firm as an associate.

A special counsel and three new asso-
ciates have joined the Seattle office of
Heller Ehrman White & McAuliffe LLDP,
Anne R. Voegtlen joined the firm as spe-
cial counsel in the business practice group.
Gillian R. Apfel, Matthew A. Carvalho
and Michael Dion are associates in the
litigation department. #3

Are You a Lawyer Looking for a Job?

Let the WSBA jobline and online job listings
help you. Information is only a phone call (or a mouse
click) away! It's easy. It's efficient. It's available 24
hours a day. It's free.

o=
[

206-727-8261/www.wsha.org

.
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Washington Rule of Professional Conduct 1.8(e)(1)

Should Be Amended to Permit Repayment of Litigation Costs
Advanced by an Attorney to Be Contingent upon Recovery

by Mark Johnson

Opinions expressed herein are the State  Allows “repayment State  Allows “repayment
author’s and are not official or un- contingent on the contingent on the
official WSBA positions. outcome of the matter” outcome of the matter”
Washington Rule of Professional Conduct AK YES MO YES
1.8, denominated Conflict of Interest; AL YES MS YES
Pl’Oh.lblth Transactions; Current Client, AR YES MT VES
provides thar a lawyer:
AZ NO NC NO
(e) Shall not, while representing a cli- CA YES ND YES
ent in connection with contemplated cO* NO NE NO
or pending litigation, advance or guar- *The following language is added: NH YES
antee financial assistance to his or her A lawyer may forego reimbursement " —_—
client, except that: of some or all of the expenses of J -
(1) A lawyer may advance or guaran- litigadion if it is or becomes apparent NM NO
tee the expenses of litigation, includ- that the client is unable to pay such NV YES
ing court costs, expenses of investiga- expenses without suffering substan- NY NO
tion, expenses of medical examination, tial financial hardship. ol NO
and costs of obraining and presenting CT YES
evidence, provided the client remains ul- DC NO OK YES
timately liable for such expenses ... (em- £ - OR* NO
phasis added)." L it “Includes the following language:
FL YES ulcimarely liable for such expenses to
As required, our firm’s contingent fee GA YES the extent of the client’s ability to pay.
contract contains a provision advising cli- HI VES PA YES
ents that they must remain ultimarely re- ) RI YES
sponsible for repayment of costs. See IA NO =
Walthew, Warner, Keefe, Arron, Costello & 1D YES 5C YES
Thompson v. State Dept. of Revenue, 103 IL YES SD NO
Wn.2d 183, 691 P2d 559 (1984) [n al- IN YES TN* NO
most every circumstance in which 1 d'is— s VES *Proposed rule change changes it to
cuss the terms of our fee agreement with - L YES. Comment period ends 4/30/01.
anew client, the client has only one ques- KY YES TX YES
tion regarding the contract — a question LA YES
that pertains to their exposure to costs. | MA YES - s
advise my clients that Washington law re- MD VES VA NO
quires that they remain ultimately respon- VT YES
sible for payment of litigation expenses. ME* YES WA NO
However, L also tell them that I have never “The RPC does not specify, bur i
pursued a client for costs, and that I have Ethical Opinion 1.53 approves, o YE§
no intention of pursuing them for costs if MI NO WV YES
the case does not result in a recovery, al- MN YES WY YES

though under the existing ethical rules I
must reserve the right to do so.
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The rule is intended to prevent a con-
flict of interest by barring an attorney from
acquiring a proprietary interest in a client’s
cause of action. See RPC 1.8(a). Instead,
the rule creates a conflict between the con-
tingent fee lawyer’s obligation to adhere
to the Rules of Professional Conduct and
the lawyer’s consideration of, and empa-
thy for, the client’s circumstances, a con-
flice that is unwarranted given the reali-
ties of modern practice, in which

only “to the extent of the client’s ability to
pay.” Similarly, Colorado adds language
prescribing: “A lawyer may forego reim-
bursement of some or all of the expenses
of litigation if it is or becomes apparent
that the client is unable to pay such ex-
penses without suffering substantial finan-
cial hardship.” Tennessee has also recently
proposed changes which will permit the
contingent repayment of litigation costs.

bears burden of clarifying his intent re-
garding payment of service providers in
furtherance of licigation); Urban Court Re-
porting, Inc. v. David, 158 A.D.2d 401
(N.Y. A.D. 1 Dept. 1990) (attorney held
personally liable unless he expressly dis-
claims such responsibility); Monick v.
Melnicoff, 144 A.2d 381 (D.C.App. 1958)
(holding the same).

Washington's RPC 1.8 (e)(1) should be

amended to permit the repay-

few seriously injured contingent
fee clients have a realistic pros-
pect of supporting the litigation.

In 1983 the American Bar As-
sociation replaced the Model
Code with newer modern rules
of professional conduct. Taking
into account modern litigation

The reality is that contingent fee lawyers
are required by their clients’ circumstances
to advance costs and to accept the risks of

non-repayment of those costs in order to

give the less advantaged of our society

equal access to the courthouse.

ment of litigation costs contin-
gent upon a recovery. The RPCs
should reflect the reality of the
practice. The reality is that con-
tingent fee lawyers are required
by their clients’ circumstances to
advance costs and to accepr the
risks of non-repayment of those

practices, Model Rule 1.8 (e)(1)
was amended to eliminate the prior ver-
sion of the rule’s requirement that the cli-
ent remain ultimately liable for litigation
expenses; it embraced the reality of the
modern practice of law as follows:

(e) A lawyer shall not provide finan-
cial assistance to a client in connection
with pending or contemplated litiga-
tion, except that:

(1) a lawyer may advance court costs
and expenses of litigation, the repay-
ment of which may be contingent on
the outcome of the matter.

Washington did not adopt the ABA’s
1983 version of this rule, bur instead re-
turned to prior rule, fearing that the ABAs
approach would give an unfair advantage
to those lawyers who could afford to ad-
vance costs and expenses, and that a law-
yer who advances such costs might incur
Washington excise tax liability on the ad-
vanced amounts.’

Set forth at left is a survey of the rule
in the 50 states and the District of Co-
lumbia with regard to whether the juris-
diction permits contingent repayment of
litigation costs.

Washington, therefore, is one of 14
states, with the District of Columbia mak-
inga 15th jurisdiction, which has accepted
the current Model Rule 1.8(e)(1), and
which prohibits contingent repayment of
litigation costs. Oregon tempers its provi-
sion by requiring a client to repay expenses

While Washington’s version of the
RPC 1.8(e)(1) requires that the client re-
main ultimately liable for all litigation
costs advanced by a law firm, Washing-
ton and a number of other jurisdictions
that adhere to the “client responsible” rule
still hold the attorney liable for advance-
ments made to finance litigation unless
the attorney expressly disclaims responsi-
bility. In Copp v. Breskin, 56 Wash. App.
229, 782 P2d 1104 (1989), a law firm
that retained an expert witness on behalf
of its client was found to be liable for the
experts fee after the client refused to pay
the bill. The expert witness established that
he relied on a local custom where experts
look to the attorney or law firm for pay-
ment of their fees. In agreeing with the
witness's position, the Copp court stated
that “[t]he statement that litigation costs
were being paid and were to be paid by
the client [as enumerated in Washington's
RPC 1.8(e)(1)] does not address the situ-
ation when the client is unwilling or un-
able to pay ... [and] [p]utting the burden
on the attorney [to make an express dis-
claimer] promotes public trust and con-
fidence in the legal profession.” Id. at 234.

The court continued: “The service pro-
vider reasonably expects that the attorney
will be responsible, as surety or guarantor
of the client’s performance, RPC 1.8(¢),
and any contrary expectation of the at-
torney is unreasonable, if not fraudulent.”
Id. at 233-34. See also Sommer v. French,
684 N.E.2d 739 (Ohio 1996) (attorney

costs in order to give the less
advantaged of our society equal access to
the courthouse. Also, the reality is thar if
the litigation is not successful, the clients
will not be able to pay to provide care for
a child, parent, spouse or themselves,
much less repay litigation costs that can
total hundreds of thousands of dollars.

While simultaneously advising clients
that they are responsible for litigation
costs, and assuring them that we have no
intention of pursuing them for the costs,
the rule creates an atmosphere of dishon-
esty;, an unnecessary ethical tension be-
tween an attorney’s obligation to adhere
to the RPCs and his consideration of his
clients’ interests. This is not supportive of
the modern realities of the honorable prac-
tice of representing the disadvantaged in
the context of a merit-based compensa-
tion system. £

Mark Johnson practices in Seattle with the
Sfirm of Johnson Flora PLLC and represents
plaintiffs in medical and legal malpractice
cases. M. Johnson extends bis appreciation to
Anna Johansson, a third-year law student at
the University of Washington, for her assis-
tance in authoring this article, and to Barrie
Althoff for bis constructive editing.

NOTES

1 Washington’s Rules of Professional Conduct
became effective Sept. 1, 1985.

2 See Barrie Althoff, “Gifts and Loans to or from
Clients,” Washington State Bar News, December
1998, p. 42 at 46 for a discussion of Washingron's
adoption of this rule.
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These notices of imposition of disciplinary
sanctions and actions are published pursu-
antto Rule 11.2(c)(4) of the Supreme Courts
Rudes for Lawyer Discipline, and pursuant
to the February 18, 1995 policy statement
of the WSBA Board of Governors.

For a complete copy of any disciplinary
decision, call the Washington State Disci-
plinary Board at 206-733-5926, leaving
the case name and your address.

Suspended

Bruce Brunton (WSBA No. 1866, admit-
ted 1965), of Bainbridge Island, has been
suspended for five months, censured, and
ordered to pay restitution following a
stipulation approved by the Supreme
Court on May 5, 2000. The discipline is
based upon his entering a business trans-
action and conflict of interesc with a cli-
ent, and failure to adequately communi-
cate with another client.

Matter 1: Mr. Brunton and his wife
assisted Mrs. H, a personal friend, for sev-
eral years. Mr. Brunton also assisted Mrs.
H with legal matters. In the 1980s, Mr.
Brunton drafted Mrs. H’s will. In 1984,
she requested that Mr. Brunton act as ex-
ecutor of her estate, and that he drafr a
Durable Power of Attorney naming him-
self as her attorney-in-fact if she became
disabled. Mr. Brunton drafted these docu-
ments and Mrs. H executed them.

In 1989, Mr. Brunton referred Mrs.
H to another lawyer to change her will.
Although Mr. Brunton shared office space
with the other lawyer, they were not asso-
ciated. The other lawyer discussed with
M. Brunton potential conflices that could
exist because Mr. Brunton drafted Mrs.
H'’s earlier will and was named as execu-
tor. Additionally, the client now named
Mr. Brunton as a residual beneficiary to
one-third of her estate.

In June 1991, Mrs. H asked Mr. Brun-
ton to draft a new will for her. She re-
quested that Mr. Brunton remain a re-
sidual beneficiary, but he refused. At Mis.
H’s request, Mr. Brunton removed him-
self as a beneficiary, but included his wife
asa residuary beneficiary of the same one-
third of Mrs. H's estate. In July 1991, a
bank trust officer wrote to Mr. Brunton
abour the conflicts related to his partici-
pation in drafting a will that provided for
a gift to his wife.

In 1991, Mr. Brunton again drafted a
will for Mrs. H. He referred her to an-
other lawyer to review the will because he
was concerned about the conflict created
by his wife being a beneficiary. The other
lawyer read the will to Ms. H and she
agreed that the will reflected her desire to
give Mr. Brunton’s wife a substantial gift.
In June 1993, after meeting with bank
employees, Mrs. H requested that Mr.
Brunton reduce the size of the general
bequests in her will. Mr. Brunton assumed
that these changes were made to reflect
the size of the anticipated estate, but he
did not know the exact size of her estare.
Mrs. H died on January 4, 1997. Mr.
Brunton administered her estate as the
executor and as the attorney for the ex-
ecutor, He charged the $2,728.22 admin-
istrative expenses against the general be-
quests and the residuary pro rata. This
provided a benefit of $909.40 to Ms.
Brunton.

In 1990, Mrs. H told Mr. Brunton that
she would like to sell her home to him.,
M. Brunton paid for two appraisals. The
firsc stated the property was worth
$93,000; the second, $110,000. Mr.
Brunton showed both appraisals to Mrs.
H. Mr. Brunton then purchased the house
for less than the appraised value. The pur-
chase and sale documents indicated that
Mr. Brunton was a beneficiary under Mrs.
H’s will, and that the additional $40,000
that could have been added to the pur-
chase price was agreed to be a reduction
in his portion of her estate. Mr. Brunton
also paid the closing costs in the sale, even
though they are usually paid by the seller.
M. Brunton fully paid the purchase price
in March 1994, including a 10 percent
interest rate. There is no indication that
Mr. Brunton pressured Mis. H to sell her
house to him. He did not, however, ad-
vise her to seck independent advice abour
the documents he drafted or the conflicts
of interest created by selling her house to
him.

Matter 2: From 1981 through May
1997, Mr. Brunton leased office space to
Mr. R. Mr. Brunton and Mr. and Mrs. R
were long-time friends. In the 1980s, Mr.
Brunton drafted a will and durable power
of attorney for Mr. and Mis. R. In late
1997 or early 1998, both Mr. and Mrs. R
experienced health problems and asked
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Mzt Brunton to become more involved
in their affairs. Mr. R asked Mr. Brunton
to add his signature to the Rs’ bank ac-
count so that Mr. Brunton could pay the
Rs' bills. The form prepared by the bank
teller made Mr. Brunton a co-signer and
indicated the account was joint with right
of survivorship. Neither Mr. Brunton nor
the Rs realized that Mr. Brunton received
an ownership interest in the account.

In April 1988, Mr. Brunton started to
pay the Rs’ bills and pick up their bank
statements. Mr. Brunton provided services
to Mr. R regarding medical insurance,
home refinancing, medical bills and home
caregivers, and met with Mr. R’s accoun-
tant. Mr. Brunton did not explain his bill-
ing rate or procedure to Mr. R. He also
did not keep track of all of his time. Be-
tween March 30 and July 10, 1998, Mr.
Brunton billed Mr. R $4,330.50. None
of the bills reflect a breakdown for the
amount of time spent or for an hourly
rate charged. On June 5, 1998, Mr.
Brunton issued two checks to himself
from Mr. and Mrs. R’s account totaling
$1,972, significandly depleting the avail-
able funds in the account.

Mirs. R died on June 11, 1998. Mr.
Brunton paid himself for his remaining
bills after Mrs. R’s death. This left $174.59
in the Rs’ account. Mr. R’s caregiver told
Mzt. Rabout the checks Mr. Brunton had
written to himself. Mr. R told the caregiver
that Mr. Brunton did not have authority
to pay himself from the checking account.
On July 20, 1998, Mr. Brunton returned
all of the money he had disbursed to him-
self to the Rs’ checking account.

Mr. Brunton’s conduct violated RPC
1.8(a), prohibiting entering a business
transaction with a client, unless the trans-
action and terms on which the lawyer ac-
quires the interest are fair and reasonable
to the client, and are fully disclosed and
transmitted in writing to the client in a
manner which can be reasonably under-
stood by the client, the client is given a
reasonable opportunity to seek the advice
of independent counsel, and the client
consents; RPC 1.8(c), prohibiting lawyers
from preparing an instrument giving the
lawyer or a person related to the lawyer,
as a parent, child, sibling or spouse, any
substantial gift from a client, including a
testamentary gift, except where the client



is related to the donee; RPC 1.7(b), pro-
hibiting lawyers from representing a cli-
ent if the representation will be materi-
ally limited by the lawyer’s responsibili-
ties to another client or to a third person,
or by the lawyer’s own interests, unless the
lawyer reasonably believes the represen-
tation will not be adversely affected and
the client consents in writing after a full
disclosure; RPC 1.3, requiring lawyers to
diligently represent a client; RPC 1.4, re-
quiring lawyers to keep clients reasonably
informed about the status of their mat-
ters; and 1.5(b), requiring lawyers to ex-
plain fee agreements to new clients.

Jonathan Burke represented the Bar As-
sociation. David Swartling represented
Mr. Brunton.

Reprimand

Arthur H. Boelter (WSBA No. 9213, ad-
mitted 1979), of Seattle, has been ordered
to receive a reprimand, pursuant to a
stipulation approved by the Disciplinary
Board on January 12, 2000. The disci-
pline is based upon his failure to main-
tain a trust account with interest payable
to the Legal Foundation of Washington,
depositing funds belonging to the lawyer
in the trust account, and failure to main-
tain complete records of client funds.

In March 1996, the Bar Association
auditor issued a report regarding a ran-
dom audit of Mr. Boelter's trust account.
The auditor found that the pooled client
trust account was not an interest-bearing
account, all client funds were not main-
tained in the trust account, and that credit
card fees and other bank charges against
the trust account were not being reim-
bursed by Mr. Boelter's firm. The firm did
not reconcile its client records to the bank
statements. After working with the firm
and accounting for accumulated charges,
$3,570 remained unidentified. The firm
maintained two pooled trust accounts,
and the two accounts were frequently con-
fused. Money deposited into one account
was disbursed from the other. Addition-
ally, the firm deposited earned fees and
non-legal business money into the trust
accounts.

In 1998, the WSBA auditor re-exam-
ined Mr. Boetler’s trust account records.
The auditor found that Mr. Boelter had

opened an interest-bearing trust account

in May 1996, but had not paid $1,646,
the estimated amount of the lost interest,
to the Legal Foundation of Washingron.
Mr. Boelter also reimbursed his trust ac-
count for the credit card charges and other
bank fees. The auditor found an accumu-
lation of small errors in the trust account.
Mr. Boelter did not reconcile his records
to his bank statements on a monthly ba-
sis.

Mr. Boelter's conduct violated RPC
1.14(c)(1), requiring lawyers to maintain
interest-bearing trust accounts and pay the
interest to the Legal Foundation of Wash-
ingron; RPC 1.14(a), requiring lawyers
to deposit client funds into a trust account;
and RPC 1.14(b), requiring lawyers to
maintain complete records of client funds.

Linda B. Eide represented the Bar As-
sociation. Kurt Bulmer represented Mr.
Boelter.

Censured

Alan Seago (WSBA No. 22574, admit-
ted 1993), of Tacoma, has received two
censures pursuant to a stipulation ap-
proved by the Disciplinary Board on Janu-
ary 12, 2000. This discipline is based on
M. Seagoss failure to diligently represent
and keep accurate trust account records
for one client, and failure to diligenly rep-
resent another client.

Matter I: In July 1995, Mr. Seago
agreed to represent a client in a dissolu-
tion action. The written fee agreement
provided for an hourly fee. The client
signed a written settlemenrt agreement
with the opposing party and wanted to
finalize the dissolution as quickly as pos-
sible. The settlement agreement included
a $24,500 payment to Mr. Seago’s client;
$10,000 of this amount was to come from
a second mortgage on the home. The
client’s ex-husband was not able to ob-
rain the second mortgage and did not pay
the agreed $10,000. Without consulting
his client, Mr. Seago agreed to changes in
the already signed settlement agreement.
The changes included omitting the
$24,500 judgment from the judgment
summary, although retaining the obliga-
tion to pay that amount, and obligating
his client to pay the shipping costs for her
personal property.

In May 1997, Mr. Seago received a
$14,314 check in partial paymenr of the

client’s settlement. After depositing this
check into his trust account, Mr. Seago
disbursed $4,020 to himself for fees and
costs and $10,294 to his client. Although
Mr. Seago’s trust account records were not
complete, the parties agreed that he failed
to credic the client with $1,005 in pay-
ments she made. Mr. Seago did not re-
spond to the clients inquiries regarding
this disbursement.

Matter 2: Tn 1995, Mr. Seago repre-
sented a client in a criminal matter. The
client pleaded guilty on three felony
counts and was sentenced to 67-89
months to be served concurrently with
another charge. Another lawyer (lawyer
B) represented the client on the other
charge.

In January 1997, the client actempred
unsuccessfully to contact Mr. Seago be-
cause the client believed that his sentence
had been calculated incorrectly. The cli-
ent contacted lawyer B, who then wrote
to Mr. Seago indicating thart the clients
offender score may have been incorrect.
M. Seago did contact the client, bur did
not advise the client what action to take,
or take any steps himself to change the
sentence. Lawyer B then filed a motion
requesting that the court correct the sen-
tence. Although lawyer B’s motion re-
quested that Mr. Seago appear at the hear-
ing, as he remained attorney of record, he
did not appear. The court reduced the
client’s time served by 13 months.

M. Seago's conduct violated RPC 1.4,
requiring lawyers to keep clients reason-
ably informed about the status of their
cases; RPC 1.3, requiring lawyers to dili-
gently represent their clients; and RPC
1.14(b), requiring lawyers to maintain
complete records of client funds and prop-
erty, and to prompdy pay the funds to
the client upon request.

Christine Gray represented the Bar As-

sociation. Mr. Seago represented himself.

Censured

Michael G. Sandona (WSBA No. 8983,
admitted 1979), of King County, has re-
ceived two censures following a stipula-
tion approved by the Disciplinary Board
on November 29, 1999. This discipline
is based on his failure to diligently repre-
sent and adequately communicate with

several clients during 1996 and 1997.
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In 1996 and 1997, Mr. Sandona was
employed by the Brouner and Associates
law firm. The following clients retained
Brouner and Associates (the firm) to rep-
resent them, and Mr. Sandona was as-
signed to their cases.

Matter 1: In May 1996, a client re-
tained the firm to represent him in a resi-
dential placement and child support mat-
ter. On October 3, 1996, the court ruled
on several issues, including residential
placement. Mr. Sandona mert with the
client prior to filing the orders with the
court. The client asked Mr. Sandona to
file the orders so that the case could con-
tinue. Mr. Sandona did not file the or-
ders and did not return his client’s phone
calls. In December 1996, the client re-
tained another lawyer.

Matter 2: In April 1996, a client re-
tained the firm to represent him in a dis-
solution action. Mr. Sandona was assigned
to this case in late November 1996. On
December 18, 1996, Mr. Sandona failed
to appear at a temporary child support
hearing; the court lowered the amount of
child support the client received. The firm
received notice of the hearing the day be-
fore the case was transferred to Mr. San-
dona. Mr. Sandona indicated that the
prior lawyer in his firm did not inform
him of the hearing date. Also, the client
was not informed of the hearing darte. In
December 1996 and January 1997, Mr.
Sandona failed to answer telephone calls
from his client. Also in January 1997, the
CASA (court-appointed special advocare)
investigator attempted to reach Mr. San-
dona by phone to set up a settlement con-
ference. Mr. Sandona did not return the
investigator’s calls. On January 30, 1997,
Mr. Sandona withdrew from the case.

Matter 3: In August 1996, a client re-
tained the firm to represent him in an ac-
tion for modification of a parenting plan
and child support. In October 1996, Mr.
Sandona and opposing counsel reached an
impasse in choosing a guardian ad litem.
Although the client requested thar the case
move forward quickly, Mr. Sandona
waited approximately nine weeks before
asking the court to resolve this issue. In
January 1997, Mr. Sandona failed to
timely confirm a court hearing, causing a
several-week delay in the case. In late 1996
and early 1997, the client was not able to

reach Mr. Sandona by telephone. On
March 10, 1997, Mr. Sandona withdrew
from the case.

Matter 4: In November 1996, a client
retained the firm to represent her in a dis-
solution and child residential placement
matter. Mr. Sandona failed to timely re-
spond to the dissolution petition. On De-
cember 11, 1996, Mr. Sandona failed to
appear for a hearing on temporary orders.
The court postponed the hearing until the
next day. This hearing also involved a re-
quest for protection orders. Mr. Sandona
submitted only his client’s uncorroborated
affidavit. Mr. Sandona withdrew from this
representation on December 23, 1996.

Matter 5: In January 1997, a client re-
tained the firm to represent her in a dis-
solution matter, Due to a miscommuni-
cation with another lawyer in the firm,
Mr. Sandona failed to appear on Febru-
ary 14, 1997 for a hearing on a restrain-
ing order, but he did appear on February
21, 1997, the date he believed the hear-
ing was scheduled. When he discovered
his mistake, he took no corrective action.
Mr. Sandona did not file an answer on
behalf of his client until two weeks after a
motion for default had been filed. In May
1997, the client retained new counsel.

Matter 6: In April 1997, a client re-
tained the firm to represent him in a dis-
solution and residential placement case.
On May 6, 1997, Mr. Sandona filed a
summons and petition for dissolution for
the client. On June 11, 1997, Mr.
Sandona failed to appear at a hearing for
a temporary parenting plan. The client did
appear at the hearing and informed the
court that he wished to represent himself.

Matter 7: In February 1997, a client
retained the firm to represent her in a child
support matter. Mr. Sandona filed a peri-
tion for child support modification based
on a substantial change in childcare ex-
penses. However, when the expected
change in childcare expenses did not oc-
cur, Mr. Sandona agreed to a dismissal of
the action. Mr. Sandona did not provide
his client with a copy of the order of dis-
missal or communicate adequately with
her about this order.

Mr. Sandona’s conduct violated RPC
1.3, requiring lawyers to diligently repre-
sent their clients; and RPC 1.4, requiring
lawyers to keep clients reasonably in-
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formed about the status of their cases and
to promptly comply with reasonable re-
quests for information.

Christine Gray represented the Bar As-
sociation. Mr. Sandona represented him-
self.

Admonished

Terry R. Nealey (WSBA No. 5756, ad-
mitted 1974), of Dayton, has been ad-
monished pursuant to a stipulation ap-
proved by the Disciplinary Board on July
11, 2000. The admonition is based upon
his ex parte contact with a judge regard-
ing an order.

On June 6, 1997, a wife obtained a
restraining order prohibiting her ex-hus-
band and his father from entering her
property, including her driveway. The or-
der also scheduled a hearing on this mat-
ter for June 9, 1997. Mr. Nealey repre-
sented the father. On June 9, 1997, prior
to the hearing, Mr. Nealey telephoned the
judge, requesting that the restraining or-
der be modified to allow access to the
driveway, so the father could access his
farm. The judge agreed to modify the or-
der and entered a new order that day. Mr.
Nealey did not notify the opposing party
of his conversation with the judge.

Mr. Nealey’s conduct in contacting a
judge ex parte when not permitted by law
violated RPC 3.5(b).

Christine Gray represented the Bar As-
sociation. Mr. Nealey represented himself.

Admonished

Steven A. Crumb (WSBA No. 6396, ad-
mitted 1975), of Spokane, has been ad-
monished pursuant to a stipulation ap-
proved by the Disciplinary Board on Sep-
tember 17, 1999. The admonition is
based upon his failure to diligently repre-
sent a client and failure to keep the client
reasonably informed about the status of
her case.

In 1996, Mr. Crumb represented a cli-
ent whose employment had been termi-
nated with five weeks remaining on her
contract. The client filed an EEOC com-
plaint, because she believed her employ-
ment had been terminated because of a
perceived disability. The client discussed
the EEOC proceedings with Mr. Crumb,
and believed that he agreed to represent
her in that proceeding. Mr. Crumb be-



lieved that he agreed only to monitor the
EEOC proceedings. Mr. Crumb did not
enter a fee agreement with the client and
she did not pay any fees. Mr, Crumb wrote
alerrer to the EEOC investigator indicat-
ing that he had been retained to investi-
gate the client’s termination from her
employment.

Berween May 1996 and August 1998,
the EEOC investigator and the client at-
tempted to contact Mr. Crumb by letter
and telephone. The client spoke with Mr.
Crumb once during this period and
learned only that her case was pending,
In August 1998, the EEOC dismissed the
clients claim. Mr. Crumb wrote the cli-
ent a letter advising her of her right ro file
a lawsuit and indicating chat his firm was
not interested in representing her in this
suit.

Mr. Crumb’s conduct violated RPC
1.3, requiring lawyers to diligently repre-
sent their clients; and RPC 1.4, requiring
lawyers to keep their clients reasonably in-
formed of the status of their cases and
promptly comply with reasonable requests
for information.

Jeffrey Julius represented the Bar As-
sociation. Mr. Crumb represented him-

self.

Admonished

Richard K. Clyne (WSBA No. 21556, ad-
mitted 1993), of Seattle, has been admon-
ished pursuant to an order of a review
committee of the Disciplinary Board. The
admonition is based upon his failure to
diligently represent and communicate
with a client, and his failure to protect
the client’s interest upon withdrawal.

In September 1997, Mr. Clyne agreed
to represent the husband in a dissolution
action. The client lived ourt of state and
trial was initially set for January 23, 1998.
In October 1997, Mr. Clyne wrote op-
posing counsel that he did not want to
continue the trial date and anticipated
sending a settlement proposal in the next
two weeks. Mr. Clyne did not send a
settlement proposal, and the client file did
not contain documentation of sertlement
discussions. The trial date was continued.
Mr. Clyne returned interrogatories with
blanks and incomplete answers, causing
opposing counsel to file a motion to com-
pel answers.

On January 27, 1999, Mr. Clyne filed
a notice to withdraw. The client file does
not indicate that this pleading was sent to
the client. The notice to withdraw indi-
cated that trial was set for May 13, 1999.
M. Clyne spoke with the client on May
3, indicating thar the client’s file was in
archives. The next day, Mr. Clyne told the
client to find another lawyer if he was dis-
puting the dissolution. The client called
M. Clyne on May 13 to find out how
the trial went. Mr. Clyne did not return
his call.

Mr. Clyne’s conduct violated RPC 1.3,
requiring lawyers to diligently represent
their clients; RPC 1.4, requiring lawyers
to keep clients informed of the status of
their cases and to promptly comply with
reasonable requests for information; and
RPC 1.15, requiring lawyers to protect
their clients’ interests when withdrawing
from representation.

Linda B. Eide represented the Bar As-
sociation. Mr. Clyne represented himself.

Admonished

Gerald L. Casey (WSBA No. 2587, ad-
mitted 1963), of Port Orchard, has been
admonished pursuant to a stipulation ap-
proved by the Disciplinary Board on
March 10, 2000. The admonition is based
upon his removal of disputed client funds
from his trust account.

In 1992, Mr. Casey represented a cli-
ent in the appeal of the denial of two De-
partment of Labor and Industries claims.
Atthe time he pursued the medical claims,
Mr. Casey knew the client was receiving
unemployment benefits. His fee agree-
ment indicated that he would receive 33
percent of any gross recovery. He success-
fully obrained L&T medical coverage for
the client’s injuries and time-loss payments
for the same time period that the client
collected unemployment benefits.

[n March 1993, Mr. Casey received a
check from L&I, which notified the De-
partment of Employment Security of the
time-loss payments. The client indicated
that she asked Mr. Casey to return the
time-loss portion of the check to L&I. Mr.
Casey negotiated with L&I because time-
loss payments are tax-exempt, while un-
employment compensation payments are
taxable.

In September 1993, Mr. Casey re-

ceived a copy of a notice from the Em-
ployment Security Department that it
would garnish the client’s wages. Mr.
Casey then deposited the check into his
trust account, and in October wrote Em-
ployment Security agreeing to return the
time loss if they would compromise the
amount due. In November 1993, Em-
ployment Security issued a warrant to the
Kitsap County Clerk to enter a judgment
against the client for overpayment.

In January 1994, Employment Secu-
rity issued a notice and order to withhold
and deliver to Mr. Casey in the amount
of $3,981.52, plus interest. In February
1994, Mr. Casey sent Employment Se-
curity $2,534.89, the amount of the judg-
ment less his attorney’s fees. Mr. Casey
knew that the client did not believe that
he was entitled to attorney’s fees for this
part of the representation. Eventually, the
client paid the remaining amount of the
Employment Security judgment by a
month-ly deduction from her unemploy-
ment entitlement.

Mr. Casey’s conduct violated RPC
1.14(a)(2), prohibiting lawyers from with-
drawing disputed funds from their trust
accounts.

Leslie Allen represented the Bar Asso-
ciation. Kurt Bulmer represented Mr.

Casey.

Admonished

Matthew J. Bean (WSBA No. 23221, ad-
mitted 1993), of Seattle, has been admon-
ished pursuant to a stipulation approved
by the Disciplinary Board on September
17, 1999. The admonition is based upon
his making a false statement to an admin-
istrative law judge.

In 1995, Mr. Bean represented a cli-
ent in a review of an administrarive law
judge’s (AL]) decision to deny unemploy-
ment benefits. The client’s case had been
remanded for a second hearing o obrtain
testimony from a witness who refused to
testify at the first hearing. The ALJ sub-
poenaed the witness to the second hear-
ing and the witness again did not appear.
Following the second hearing, the client’s
benefits were reinstated. During the sec-
ond hearing, the AL] asked Mr. Bean if
he had contacted the witness, and Mr.
Bean told the ALJ that he had not. In fact,

Mr. Bean had contacted the witness and

FEBRUARY 2001 + Washington State Bar News 53



knew that the testimony would not be
helpful ro his client. At the time the ALJ
asked the question, Mr. Bean was con-
cerned abour disclosing his client’s secrets
and confidences in his answer. The client’s
employer filed a petition to review the
ALJ’s decision to reinstate benefits, alleg-
ing that Mr. Bean had suggested that the
witness not attend the hearing. Mr. Bean
indicated that he told the witness that the
subpoena was only enforceable by a su-
perior court. Mr. Bean agreed that his re-
marks could have been interpreted as a
suggestion that the witness notattend the
hearing.

Mr. Bean’s conduct violated RPC
3.3(a)(1), prohibiting lawyers from mak-
ing false statements of material fact or law
to a tribunal.

C. Elizabeth Williams represented the
Bar Association. Leland Ripley repre-
sented M:;. Bean.

NON-DISCIPLINARY NOTICE

Interim Suspension

Jonathan T. Zackey (WSBA No. 21657,
admitred 1992), of Seattle, was ordered
suspended from the practice of law pend-
ing the outcome of disciplinary proceed-

ings by Supreme Court order entered
March 20, 2000. #

Speak Out!

Wanted: Lawyers to
volunteer to speak to
schools and community
groups on a variety
of topics.

For information,
call Amy O'Donnell
at the WSBA
Speakers Bureau:
206-727-8213
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Opportunities for Service

Applications for Appointment to the Legislative Committee

Application deadline: March 15, 2001

The WSBA Legislative Committee is secking new members. The committee meets
once in October and once in November, usually for a full day. Depending on work
load, the committee may also meet in December and January. The committee deals
with proposals for legislation that relate to the improvement of justice. It also re-
views proposed legislation of interest to the Bar and the judiciary, and makes rec-
ommendations to the Board of Governors on positions to be taken by the WSBA.
Additionally, the committee maintains liaisons with sections and other commirttees
to coordinate the legislative activities of the WSBA.

Those interested in being considered for an appointment to this commitree should
submit a letter of interest and résumé to the Office of the Executive Director, WSBA,
2101 Fourth Ave., Fourth Fl., Seattle, WA 98121-2330, or e-mail ced@wsba.org.

Applicants should include the following information in their submissions:

* Name

o Office address

* Nature of practice (including years in practice, size of firm, and areas of expertise)
* Experience in legislative process

* Experience in state and local bar activities

* Reason for interest in Legislative Committee

For more information, contact John Fattorini or Gail Stone at 360-943-9977, or e-
mail legis@wsba.org,

2001 Notice of Board of Governors Election
Petition deadline: March 15, 2001

Four positions — those representing the 2nd, 4th, 7th-Central and 9th Congres-
sional Districts on the WSBA Board of Governors will be up for election this year.
These positions are currently held by James Deno (2nd District), Stephen Osborne
(4¢h District), Lindsay Thompson (7th District; the position up for election is 7th-
Central*), and Daryl Graves (9th District).

The WSBA Bylaws provide that any member in good standing, except a mem-
ber previously elected to the Board of Governors, may be nominated for the office
of governor from the congressional district in which such member is entitled to
vote. Nominations are made by filing a petition signed by at least 20 active mem-
bers of the WSBA entitled to vote in thar district. All active out-of-state WSBA
members are now eligible to vote in the district of the address of their agent within
Washington for the purpose of receiving service of process as required by APR 5(e),
or, if specifically designated to the executive director, within the district of their
primary Washington pracrice.

Nominating petitions are available from the Office of the Executive Director,
WSBA, 2101 Fourth Ave., Fourth Fl, Seattle, WA 98121-2330; 206-727-8244, or
e-mail oed@wsba.org, The Board of Governors determines the official dares of the
election. Ballots are usually mailed around the first of June and counted approxi-
mately the first of July.

Note: The May issue of Bar News will include a section carrying biographical
statements of 100 words or less from all the nominated candidates. Those state-
ments should accompany the nominating petitions.

*Per a bylaw change, the 7th Congressional District has been subdivided into
three sub-districts: East, Central and West. These sub-districts are distinguished by
ZIP codes and each has one elected governor. For the coming year, the Central sub-
district (ZIP codes are 98101, 98102, 98103, 98104, 98108, 98109, 98112, 98134,
98168) will elect a new governor.



WSBA Presidential Search
Application deadline: May 15, 2001

The Board of Governors of the WSBA is seeking applicants
to serve as president of WSBA for 2002-2003. Pursuant to
Article IV(A)(2) of the WSBA Bylaws, the president’s pri-
mary place of business must be in King County. The mem-
ber selected to be president will have an opportunity to pro-
vide a significant contribution to the legal profession.

Applications will be accepted through May 15, 2001, and
should be limited to a current résumé, a concise application
letter stating interest and qualifications, and no less than five
or more than 10 selected references. Endorsement letters
received by May 31, 2001 will be considered by the Presi-
dential Search Committee and the Board of Governors.
Applications and endorsement letters should be sent to the
Oftice of the Executive Director, WSBA, 2101 Fourth Ave.,
Fourth Fl., Seattle, WA 98121-2330.

Confidential interviews with the Presidential Search Com-
mittee will be conducted May 16-31, 2001 ar the WSBA
office. Direct contact with the governors is also encouraged.
All candidates will have an interview with the full Board of
Governors in open session at the June meeting. Selecrion of
the president will be made by the board following the inter-
views.

Although prior experience on the Board of Governors
may be helptul, there is no requirement that one must have
been a member of the Board of Governors or had previous
experience in Bar activities. The candidate must be willing
to devote a substantial number of hours to WSBA affairs
and be capable of being a positive representative for the legal
profession. The position is unpaid. Some expenses, such as
WSBA-related travel, are reimbursed.

The commitment begins in June 2001 following selec-
tion. A one-year term as president-elect will begin at the
annual business meeting in September 2001. The president-
clect is expected to attend the two-day board meetings held
every five to six wecks, as well as numerous subcommittee,
section, regional, national and local meetings. At the annual
business meeting in September 2002, the president-elect will
assume the position as president. During his or her service,
the president-clect and president will also be required to meet
with members of the Bar, courts, media, public and legal
interest groups, as well as be involved in the Bar’s legislative
activities. Appropriate time will need to be devoted to com-
munication by letter, e-mail and telephone in connection
with these responsibilities.

The duties and responsibilities of the president are set
forth in the WSBA Bylaws. For more detailed examples,
please see the WSBA Web site (www.wsba.org/bylaws).

Presidential Search Committee: Victoria L. Vreeland,
Chair; Dale L. Carlisle; Daryl L. Graves; Lucy Isaki; Jan Eric
Peterson; Lindsay T. Thompson.

Volunteer Opportunities

Law Week

Under the leadership of Seattle lawyer Ron Bemis, the
WSBA Law Week 2001 Committee is actively recruit-
ing volunteer lawyers and judges to participate in Law
Week during the week of May 1. The program is de-
signed to increase students’ understanding of the im-
portant role the law plays in their lives. Last year, over
12,000 Washington students and nearly 500 lawyers
and judges participated in the program. For more in-
formation or to volunteer, visit the Law Week Web
site at www.lawweek.org, or call Lisa KauzLoric at 206-

733-5944.

Court Appointed Special Advocates Needed
King County Superior Court is looking for volunteers
to train as Court Appointed Special Advocates (CASA)
to represent children involved in custody and visita-
tion disputes. Volunteers will receive extensive train-
ing and supervision, and will conduct interviews, write
reports, and testify in hearings or trials on behalf of
children. Orientation training is scheduled on a regu-
lar basis. Volunteers do not have to be lawyers. For
more information and an application packet, call 206-
296-9320.

YMCA Seeks Volunteers judges for Mock Trial
Competition

The YMCA Mock Trial State Finals are March 24-25,
2001 at the Thurston County Courthouse in Olym-
pia. Volunteer lawyers and judges are needed to score
and comment on student case analysis, trial techniques
and composure. Shifts are Saturday from 3:30 p.m. to
6:00 p.m., and Sunday from 8:30 a.m. to 11:00 a.m.
To volunteer, please call Jason Leggett at 360-534-0155
or e-mail yandg@olywa.net by February 28.

Court Rule Amendments

Please be advised that proposed amendments to the Wash-
ingron Rules of Court were published for comment in the
Supreme Court Advance Sheets dated January 9, 2001 (142
Wn.2d, No. 4). They were also published in the Washing-
ton Register and are available online at htep://www.courts.
wa.gov or www.wsba.org. Comments are due by April 30,
2001, and should be directed to the Clerk of the Supreme
Court, PO Box 40929, Olympia, WA 98504-0929. E-mail
comments, not to exceed 1,500 words, may be directed to
Lisa.Bausch@courts.wa.gov.

PROUD TO BE A LAWYER: Start your day off with an inspirational story or quote! The WSBA Web site
(www.wsba.org) features a new “Proud to Be a Lawyer” item each day. Please help us gather stories

about your fellow members of the Bar, or share your favorite quote. Contact Allison Parker at

allisonp@wsba.org or 206-733-5932.
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Use Resources to Your Advantage

Would you like your name and/or firm listed under your
area of practice in the yellow pages of the Spring 2001 WSBA
Resources annual directory?

Resources is used by thousands of lawyers, and the yellow
pages are a valuable one-stop resource for all your legal ser-
vice needs. Find consultants, paralegals, contracr attorneys,
business appraisers and more.

The cost for a listing, which may include the firm name,
individual’s name, address, phone, fax, e-mail and Web sire,
is $35. A roll-free number may be listed in addition to a
general number.

To reserve your yellow page listing in the 2001-2002 Re-
sources directory, complete this form, enclose a $35 check
payable to the WSBA, and mail by February 28 tor

Washington State Bar Association
Resources Yellow Pages

2101 Fourth Ave., Fourth Fl.
Seattle, WA 98121-2330

Tfyou wish to be listed under more than one category; the
cost is $35 for each listing. For more information, contact
Allison Parker at 206-733-5932 or allisonp@wsba.org.
Firm/Individual’s Name
Address
City/State/Zip
Phone/Fax
E-mail
Website
Category

Resources on Sale for Half Price
The 2000-2001 Resources membership directory is now on
sale for half-price.

$8.69 — WSBA members in-state

$8.00 — WSBA members out-of-state
$18.46 — non-WSBA members in-state
$17.00 — non-WSBA members out-of-state

To order a copy of Resources, call the
WSBA Service Center at 800-945-
WSBA or 206-443-WSBA, or mail a
request to WSBA Order Processing,
2101 Fourth Ave., Fourth FL., Seattle,
WA 98121-2330. Payment may be
made by check (payable to WSBA),
MasterCard or Visa, and must ac- :
company your order. |

Goldmark Award Luncheon

The Legal Foundation of Washington will host the 15th
Annual Goldmark Award Luncheon on Friday, February 23,
2001 ar the Washington State Convention & Trade Center
from noon to 1:30 p.m. The Legal Foundation isa not-for-
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profit organization which has provided over $51,000,000
for legal services to the poor since 1985.

Kenneth A. MacDonald of MacDonald Hoague & Bayless
will receive the Goldmark Award for Distinguished Service
in recognition of his exceptional leadership and tireless life-
long efforts to expand access to our justice system. The Hon-
orable Robert E Utter, retired Chief Justice of the Washing-
ton State Supreme Court, will give the keynote address.

The Goldmark Award honors the memory of Charles A.
Goldmark, Seattle attorney, community leader, and ardent
supporter of access to justice. Mr. Goldmark was the Legal
Foundation’s president at the time of the tragic assault in
1985 that led to his death.

Show your support for access to justice by purchasing an
individual ticket to the luncheon or accepting one of the other
donation opportunities. Please contact Dee Thierry at 206-
626-2536, ext. 10, or e-mail dtheories@legalfoundation.org.

Upcoming BOG Meetings
The Board of Governors meeting schedule follows:

Feb. 9-10  Inn at Gig Harbor, Gig Harbor
April 6-7  LaConner Country Inn, LaConner
May 4-5  Coeur d’Alene Resort, Coeur d’Alene, ID

With the exception of a one-hour executive session
the morning of the first day, BOG meetings are open,
and all WSBA members are welcome to attend. RSVPs
are appreciated, but not required. Please contact Lisa
KauzLoric at 206-733-5944 or e-mail oed@wsba.org.

Usury Rate

The average coupon equivalent yield from the first auction
of 26-week treasury bills in January 2000 is 5.586 percent.
The maximum allowable interest rate for February is there-
fore 12 percent. Compilations of the average coupon equiva-
lent yields from past auctions of 26-week treasury bills and
past maximum interest rates for June 1988-June 1999 ap-
pear on page 53 of the June 1999 Bar News. Information
from January 1987 to date appears at www.wsba.org/
barnews/.

Western States Bar Conference

The 53rd Annual Western States Bar Conference will be
held on the island of Hawaii, March 7-10, 2001 at the
Outrigger Waikoloa Beach. Keynote speaker Toby Brown of
the Utah State Bar will speak on “Staying Relevant: the
Internet and the Practice of Law.” Bar leaders and volunteers
from 17 western states and the ABA will gather to discuss
how the legal profession might deal with technology chal-
lenges in the future. Social activities will include a golf tour-
nament and a traditional Hawaiian luau and sunset cruise.

For more information, contact Dana Weatherby or Diane
Minnich of the Idaho Bar Association at 208-334-4500 or
dminnich@isb.state.id.us. Visit the Idaho Bar Web site at
http://www.state.id.us/isb for more information about the
conference. CLE credit is anticipated.



Nominations Sought

ABA Seeks Award Nominations

Nominations for the Livingston Hall Juvenile Justice
Award are now being accepted by the American Bar
Association (ABA). Nominees should be active mem-
bers of the bar of the highest court in any state, should
devore a significant portion of their professional activ-
ity to advocacy on behalf of children, and should dem-
onstrate commitment to representing their juvenile
clients with the highest degree of skill and profession-
alism. Nominations must be made on the official form
available from the ABA, and are due by March 31,
2001. For more information and nomination forms,
e-mail Sadie Rosenthal at RosenthS@staff.abanet.org.

WYLD Seeks Award Nominations

The WYLD is accepting nominations for the Thomas
Neville Pro Bono Award, Outstanding Young Lawyer
of the Year, and the Professionalism Award. Nomina-
tions are also being accepted for Qutstanding YLD
Affiliate or Organization for recognition of public ser-
vice and/or member service programs. Nomination
letters should include the nominator's name, address,
and daytime phone number, and the nominee’s résumé
or list of accomplishments. Nominations must be re-
ceived by February 15, 2001, and should be mailed to
Sherri L. Jefferson, WYLD President-elect, Stoel Rives,
600 University St., Ste. 3600, Seattle, WA 98101.

Law Office EXPO, Management and Technology Institute
The WSBA and the Association of Legal Administrators
Puget Sound Chapter will present the 2001 Law Office
EXPO, Management and Technology Institute as part of
Super CLE Day on March 2, 2001. Registrants will receive
free admission to the Law Office EXPO Exhibic Hall.

The Institute features 19 sessions, a day-long technology
track, the opportunity to earn up to 4.5 ethics credits, and
more than 50 exhibitors with information abour law firm-
oriented products and services.

For more information or to request a program brochure,
contact the WSBA Service Center at 800-945-WSBA, 206-
443-\WSBA, or e-mail questions@wsba.org. Information is
also available on the WSBA Web site at www.wsba.org/cle/
2001 /lomi.hem.

WestCoast Hotels Contribute to LAW Fund

WestCoast Hotels, the WSBA and Legal Aid for Washing-
ton (LAW) Fund have created a parmership to raise funds
for low-income legal services. Through the end of 2001,
WestCoast Hotels will make donations to LAW Fund, based
on the number of nights that anyone associated with the
WSBA stays at any of the 47 Washington WestCoast Ho-
tels. By simply asking for the WSBA rate, guests will receive
areduced room rate, and LAW Fund will receive $5 for each
night’s stay. Contact WestCoast Hotels at 800-325-4000.

MCLE Changes

The Supreme Court has approved changes to APR Rule
11, effective January 1, 2001, which will screamline Man-
datory Continuing Legal Education (MCLE) program
CLE reporting, The main changes are that the WSBA
will track your credits, and sponsors of CLE acrivities
will report attendance directly to the WSBA.

MCLE Requirements

The MCLE credit requirements will remain the same:

* 45 total credits for the three-year reporting period: 39
general and six (6) ethics.

= A maximum of 15 credits can be from audio/video
programs.

Changes in Reporting

* Each sponsor will report your attendance at approved
CLE courses to WSBA. It will be your responsibility
to sign the attendance roster at every approved CLE
acrivity.

* You will be able to view your CLE attendance record
online. To ensure privacy, you will have a confidential
password.

* You will receive a report of your artendance records
twice a year.

* You will be able to apply online for approval of CLE
activities.

* You will be able to view approved CLE courses online,
searching by date, title, sponser or location.

* You will receive a report and affidavit at the end of
your reporting period to verify the courses you at-
tended. The signed affidavit must be returned to the
WSBA.

Changes in Rules and Regulations

* Pro bono credits — limited approval under specific pa-
rameters.

¢ In-house seminars — relaxed parameters for approval.

* Tracking system for reporting attendance.

¢ Substance-abuse training — will be approved for eth-
ics credits.

* Mealtime presentations — may now be accredited if a
presentation is given during the meal.

¢ Judging law school competitions —no credit available.

Phasing in the New System

* Group 1 (reports for 1999, 2000 and 2001 by Janu-
ary 31, 2002) — you must submit attendance for 1999
and 2000. Accendance for 2001 will be reported by
the CLE sponsors.

* Group 2 (reports for years 2000, 2001 and 2002 by
January 31, 2003) — you must submit atrendance for
2000. Attendance for 2001 and 2002 will be reported
by the CLE sponsors.

* Group 3 (reports for years 2001, 2002 and 2003 by
January 31, 2004) —all actendance will be reported by
the CLE sponsor.

The full text of the APR 11 regulations may be viewed
online at http://www.courts.wa.gov/rules/state/apr/
ngS.D(t.
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FoOSTER PEPPER & KingmAN PEABODY
SHEFELMAN PLLC P1ERSON & FITZHARRIS, PS

takes pride in announcing that
ATTORNEYS AT Law

Rebecca S. Ringer

We are pleased to has become a shareholder in the firm and
will continue her practice in the defense of
medical negligence claims and other
complex litigation

announce the expansion of our
Litigation and Construction Practice Groups
with the addition of:

and that
W. Gregory Guedel Craig D. Blackmon
Associate has joined the firm as an associate.
. The firm continues its practice of dispute
Peter R. Jerdee® resolution in the areas of complex insurance;
Associate commercial, construction, and intellectual

property litigation; employment matters; real
estate; environmental and land use.

www.foster.com w
Kineman, PeaBopy, PiersoN & FITZHARRIS, PS

505 Madison Street, Suite 300
i ; ¢ 7 ; Seattle, Washington 98104
H te wactice in New York and aetle]
Admitted to practice in New York and Minnesota Telephone: 206-622-1264 » Fax: 206-292-2961

www.kpf-law.com

The Law Office of
SHULKIN HUTTON INC'J PS The Washington State Bar

1s pleased to announce A.SSOCiatiOIl

The Honorable Richard P. Guy is pleased to offer advertising services
Of Councel

in the Announcements section

For over 11 years, of Bar New.s.
the Honorable Richard Guy served as
justice on the Washington State Supreme Court,

serving as chief justice for two years.

At Shulkin Hutton, Richard Guy will provide
consultation for matters in the areas of domestic
and international insolvencies and

business reorganization. For more information,

Qi Blirriog . #% please contact Jack Young,
i s

425 Pike Street Advertising Manager, Bar Newy,
Suite 610
Seattle, Washington 98101-4078 at 206-727-8260 or

Telephone: 206-623-3515

Fax: 206-682-9289 jacky@wsba.org.
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14th Annual Northwest Bankruptcy
Institute

March 30-31 — Seattle. 10.5 CLE credits, in-
cluding 1 ethics pending. By Creditor-Debtor
Sections of Washington State and Oregon State
Bars; 800-452-8260, ext. 413

Corporate Governance — Responsibility
and Liability of Officers and Directors
February 9 — Seattle. 7 CLE credis, including
.5 ethics. By WSBA and National Practice In-
stitute; 800-328-4444.

21st Annual Northwest Securities Institute
February 23-24 — Seatde. 10.25 CLE credirs,
including 1.25 ethics esdmared. By WSBA-CLE
and Business Law Section, Oregon State Bar
Securities Section, CLE Society of British Co-
lumbia, and SEC State-Federal Securities Con-
ference; 800-945-WSBA or 206-443-WSBA.

Cross-Border Venture Transactions

March 9 — Seatde. 7.25 CLE credits, including
.5 ethics. By WSBA-CLE; 800-945-WSBA or
206-443-\WSBA.

Negotiation Strategies for Business and
Transactional Lawyers (with Martin E. Latz)
(morning)

March 15 — Seattle. 3 CLE credits pending, By
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

| y of the mmlth for placement in

CIVIL RIGHTS

Section 1983 Civil Rights Cases in Oregon
March 9 — Portland. 6 CLE credits pending,
By Oregon State Bar Association; 503-684-
7413,

COMPUTER SKILLS

Computer Camp for Counselors'™
February 14 — Seartle (basic — morning; inter-
mediate — afternoon); February 15 — Seattle (ad-
vanced — morning; PowerPoint —afternoon). 4
CLE credits per session estimated. By WSBA-
CLE; 800-945-WSBA or 206-443-WSBA.

Using the Internet for Legal Research

(with Leigh Webber)

February 23 — Pordand. 6 CLE credits pend-
ing. By Qregon State Bar Association; 503-684-
7413,

—

NEW PARTNERS

An Introduction to Cyberlawyering: Firm
Web sites, Niche Publishing, and other
Internet Opportunities for Attorneys
March 2 — Portland. CLE credits TBD. By Phi
Delea Phi, Oregon Law Institute, Briefsmart,
com, Qregon Law Journal; 503-293-4309.

CRIMINAL LAW

Forensic Criminal Evidence

March 29 — Seattle. 6 CLE credits estimated.
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

ELDER LAW

Annual Inter-County Guardian Ad Litem
Workshop Forum

March 15 — Spokane. CLE eredits TBA. By
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

EMPLOYMENT LAW

Employment Law Briefing

February 24-March 3 — Breckenridge, CO.
CLE credits TBD. By National Employment
Law Institute; 303-861-5600.

8th Annual Employment Law Institute
March 2 —Seattle. 6.75 CLE credits, including
.75 ethics. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

MILLER NASH IS PLEASED

~ fo announce our ~

FOR 2001

Jac fice areas

Gy T

Practice aréds

Daniel A Troan ~Seat

i BUSINESS, INTELLECTUAL PROPERTY,
. INTERNATIONAL LAW, LITIGATION,
PRODUCTS LIABILITY, SECURITIES
LITIGATION, TAXATION

Armsirong ~ Partland Office

EMPLOYEE BENEFITS, LABOR AND
EMPLOYMENT, LITIGATION

tle Qffice

b Sewsan A Stahilfeld ~Seottle Office
| practice areds -
LABOR AND EMPLOYMENT

David G Tristal ~ Parctlend Office

| praclice areas

AFFORDABLE HOUSING. BANKING, BUSINESS,
# INTELLECTUAL PROPERTY, INTERNATIONAL
i LAW, REAL ESTATE LAW, TELECOM, UTILITIES
| & REGULATION -EMERGING BUSINESS,
TECHNOLOGY & E-COMMERCE

MILLER I INASHuw»

ATT ORNETYS AT L AW

~ Fiking Gare of Northwest CBrestrress™

206.622.8484 « WWW.MILLERNASH.COM
SEATTLE

VANCOUVER

PORTEAND
e
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ENVIRONMENTAL LAW

Who'll Stop the Rain? The Science and
Law of Stormwater, Wetlands and
Groundwater

February 2 — Seartle. 7.25 CLE credits, includ-
ing .75 ethics. By WSBA-CLE and Environ-
mental and Land Use Law Section; 800-945-
WSBA or 206-443-WSBA.

ESTATE PLANNING

Understanding Business Entities in the
Estate Planning Arena (morning) plus

Trust & Estate Litigation and Alternatives
(afternoon)

February 15 — Spokane; February 16 — Seartle,
7.5 CLE credits, including up to 1 ethics esti-
mated (full day). By WSBA-CLE and Real
Property, Probate & Trust Section; 800-945-
WSBA or 206-443-WSBA.

Crunching Numbers in Estate Planning
and Probate Cases 8th Annual Legal
Assistants’ Workshop

February 16 — Portland. 6.5 CLE credits, in-
cluding .5 ethics pending. By Oregon Srare Bar
Association; 503-684-7413.

Estate Planning for Small to Medium-
Sized Estates

March 2 —Seattle. 7.75 CLE credits, including
1 ethics estimated. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA.

The Lawyer’s Guide to Effective Legal
Writing

February 13 — Seattle; March 7 — Seatde. 6.75
CLE credits pending. By WSBA-CLE; 800-
945-WSBA or 206-443-\WSBA.

Discovery: Where There’s Smoke, There’s
Fire

February 15 — Seatde. 6.25 CLE credits, in-
cluding .5 ethics. By WSTLA; 206-464-1011.
Police Misconduct Law and Litigation
February 16— Qakland, CA. CLE credits TBD,
By the National Police Accountability Project
of the National Lawyers Guild and the Ella
Baker Center for Human Righes; 212-614-
6432.

National Lawyers Association Educational
Conference

February 17 — Orlando, FL. CLE credits TBD.
By National Lawyers Association; 800-471-
2994.

Time Management

March 1 — Spokane; March 2 — Seattle. 7 CLE
credits estimated. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA.

Keys to Practice Development

March 12-14 — Seartle. 18 CLE credits esti-
mated. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

INTELLECTUAL PROPERTY

6th Annual Intellectual Property Institute
March 30 — Seattle. 6 CLE credits estimated.
By WSBA-CLE and Intellectual Property Sec-
tion; 800-945-WSBA or 206-443-WSBA.

LAW PRACTICE MANAGEMENT

Law Office EXPO, Management &
Technology Institute

March 2 — Seartle. 6.5 CLE credits, including
up to 4.5 ethics pending. By WSBA-CLE,
WSBA Law Practice Management & Technol-
ogy Section, and Association of Legal Admin-
istrators Puget Sound Chaprer; 800-945-WSBA
or 206-443-WSBA.

LITIGATION

Demonstration of a Neck/Back Injury Trial
February 2 — Seattle. 6 CLE credits. By
WSTLA; 206-464-1011.

Pretrial Preparation — The Essential
Foundation for Success in the Courtroom
February 8 — Tacoma; February 9 — Seacde. 7
CLE credits, including 1.5 ethics. By WSBA-
CLE and Washingron Young Lawyers Division;

800-945-WSBA or 206-443-WSBA.

8th Annual Litigation Institute

(with Charles Becton and Monroe Freedman)
March 2-3 — Stevenson. 6.5 CLE credits, in-
cluding 1.5 ethics pending. By Oregon State
Bar Association; 503-684-7413.

Litigators Negotiation Strategies

(with Martin E. Latz) (afternoon)

March 15 - Seaule. 3 CLE credits. By WSBA-
CLE; 800-945-WSBA or 206-443-WSBA.

Evidence for the Trial Lawyer

(with Professor Faust Rossi)

March 23 - Portland. 6.5 CLE credits, includ-
ing .5 ethics pending, By Oregon State Bar As-
sociation; 503-684-7413.

REAL ESTATE

Drafting Real Estate Documents that
Work: Condominiums (morning) and
Commercial Projects (afternoon)

February 1 — Seattle. 6.25 CLE credits, includ-
ing .75 ethics (full day). By WSBA-CLE; 800-
945-WSBA or 206-443-WSBA.

Real Estate Financing: The Forms &
Formulas for Successful Transactions
March 8 — Spokane; March 9 — Seatde. 7 CLE
credits estimared. By WSBA-CLE and Real
Property, Probate & Trust Section; 800-945-
WSBA or 206-443-WSBA.

TAX LAW

Tax Considerations in Mergers &
Acquisitions

March 8-9 — Miami Beach, FL. CLE credits
TBD. By University of Miami School of Law;
305-284-6276.
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Professionals.......

For information about advertising
in the Professionals section of Bar
News, please call Amy O’Donnell

at 206-727-8213 or e-mail
amyo@wsba.org.

LABOR AND
EMPLOYMENT LAW

William B. Knowles

is available for consultation,
referral and association in

cases involving employment |
discrimination, wrongful |
termination, wage claims,
unemployment compensation, |
and federal employee EEOC or

Merit System Protection

Board appeals.

206-441-7816

CALIFORNIA
JUDGMENT COLLECTION & |
COMMERCIAL LITIGATION |

BRIAN H. KRIKORIAN
Krikorian & Krikorian

Over 14 years’ experience
in CA. Available for association or
contract in employment actions,
attorney fee and
judgment collection, and all
business-related litigation
in CA and WA.

999 Third Avenue, Suite 3210
206-621-0099
bhkrik@hhklaw.com

LEGAL MALPRACTICE
and
DISCIPLINARY ISSUES

Joseph ]. Ganz
is available for consultation,
referral and association in cases
of legal malpractice (both plaintiff
and defense) as well as defense of
lawyer disciplinary and/or
grievance issues.

2101 Fourth Avenue, Suite 2100 |
Seattle, WA 98121 |
206-448-2100 |
jganzesg@aol.com |



JOSHUA FOREMAN

announces his
availability for consultation,
association or referrals.
Practice emphasizing
representation of fathers in
child custody fights.

600 First Avenue, Suite 307
Seattle, WA 98104
206-623-6750
fax: 206-623-6751
e-mail: DadsLawyer@aol.com

ETHICS & LAWYER
DISCIPLINE

Leland G. Ripley,
former Chief Disciplinary
Counsel (1987-94), is available
for consulation or
representation regarding all
aspects of professional
responsibility or
discipline defense.

206-781-8737

MEDIATION

Thomas R. Bjorgen,
former chair of the Environmental
and Land Use Law Section of the
WSBA, is available to mediate
disputes involving land use or
environmental law.

BJORGEN BAUER, PLLC
1235 Fourth Avenue E.
Suite 200
Olympia, WA 98506
360-754-1976
fax: 360-943-4427
e-mail: trb@cco.net

Referrals, Associations
and Consultations in

IMMIGRATION LAW
MATTERS

Robert H. Gibbs
(21 years’ experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
206-682-1080

CONSTRUCTION SITE
INJURIES

William S. Bailey,

1991 WSTLA Trial Lawyer of the
Year, is available for association
or referral ofconstruction site
injury cases.

FURY BAILEY
1300 Seattle Tower
1218 Third Avenue

Seattle, WA 98101-3021
| 206-292-1700 or
| 800-732-5298

PROBATE &
GUARDIANSHIP

Mary Anne Vance,
co-author of the chapters on
Estate Planning and Probate in
Butterworth’s Washington Civil
Practice Deskbook, is available
for association, consultation
or referral of probate
and guardianship cases, both
contested and noncontested.

THE LAW OFFICE OF
MARY ANNE VANCE, PS
1111 Union Bank of California Ctr.
Seattle, Washington 98164
206-682-2333
fax: 206-682-2382
e-mail: maryanne@vancelaw.com
www.vancelaw.com

INSURANCE

Richard Gemson,
former adjunct professor of
law at UPS and former in-house
counsel for North Pacific
Insurance Co., is
available for consultation,
association or referral in
matters involving all types of
insurance coverage.

1001 Fourth Avenue, Suite 3278
Seattle, WA 98154
206-467-7075
fax: 206-342-9650

APPEALS

Margaret K. Dore
Former law clerk to
Washington State Supreme Court
and Washington State
Court of Appeals

Passed CPA exam in 1982
Special interest in appeals
regarding family law, probate
and real estate

206-624-9400 / 206-907-9066
www.margaretdore.com

FIBROMYALGIA

Steve Krafchick
is available for association or
referral in lawsuits that include
a diagnosis of fibromyalgia,
especially related to motor
vehicle collisions or denial of
long-term private disability
insurance. Steve is experienced
in this complex diagnosis, and
has provided counsel on
fibromyalgia lawsuits
nationwide.

KRAFCHICK LAW FIRM
2701 First Avenue, Suite 340
Seattle, WA 98121
206-374-7370
www.krafchick.com

CHILD ABUSE

Steve Paul Moen
is available for assistance
and referral of civil and criminal
cases involving child abuse,
delayed recall and mental
health counseling.

SHAFER, MOEN & BRYAN, PS
Hoge Building, Seattle
206-624-7460

APPEALS

Michael T. Schein
and
Douglas W. Ahrens
are available for referral,
consultation or association on
all issues relating to appeals and
the appellate process.

MALTMAN, REED, AHRENS
& MALNATI, PS
1415 Norton Building
Seattle, WA 98104
206-624-6271
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ashmgton Law practices for sale. Gcneral/
Redmond: probate, etc; Peninsula/West Se-
attle: estate planning. For information: Louis
M. Millman, Coldwell Banker Commercial,
Bain Associates, 425-519-8003 or mobile 425-
591-4530; fax 425-646-5979.

Sweepmg, unabstmcted view of Olymplcs
and Elliott Bay (Wells Fargo Building, 41st
floor): Elegant law office near courthouse. Rea-
sonable rates include receptionist, basic mes-
senger scrvice, mail delivery, fax, two confer-
ence rooms, law library, fully equipped kitchen.
For more information, please call Barbara at

206-624-9400.

For sublease: Two partner-sized offices; recep-
tion services provided; class-A building, down-
town Seattle; high floor; west side. Available
now. Contact Emily Coward at 206-343-9391;
emilycoward@hotmail.com.

Bright, spacious office in the heart of down-
town Seattle. Logan Building. All services and
amenities. Perfect for solo. $804/month. Call
David Roth at 206-447-8665.

Four new offices with secretary stations. Near
U-Village. Two large conference rooms. Phone
system in and network ready. 206-522-7633.

Downtown Kirkland — Professional offices:
Lease space by month. Common area faciliies/
equipment available. Administrative services,
receptionist, phone operator, paralegal, book-
keeping, more. 425-828-2100.

University (Laurelhurst): Executive office plus
clerical space available. Share amenities includ-
ing receptionist, library and conference rooms
with attorneys, CPA and consultancs. Great
location, pleasant environment. Joint market-
ing and referral opportunities possible. Please
contact Carol at 206-523-6470.

Mouterey—Seattlc - patentf'llcensmgIIP lit.
Want a unique opportunity? We are a growing
six-attorney, AV-rated intellectual property firm
based in beauriful Monterey in northern Cali-
fornia, with a small Seattle office. We seek an
attorney/patent agent with two years or more
experience in patent prosecution, intellectual
property litigation and/or licensing. An ability
and willingness to do a mix of the above, and
technical background in the electrical, compurer
science and/or telecommunications arts and
admission to patent bar are especially desirable.
You must have a keen intellect and alert sense
of humor. Our opening is available in Seattle,
with the option to move to our own world-
class resort area surrounded by stunning beauty.

- Box Nﬁﬁiberz_ﬁfﬁt’: _
: WSBA__Bar News Box
 Bar News Classifieds o
2101 Fourth Avenue, Fourth Floor
Seattle, WA 98’1121 2330 i

Posmtms av:ulable are also

posted by telephone at
. 206-727-8261
'ar_lc_l o_nl_i'pe at w_vww.w'sba.org e

Fax résumé to Karen Rachelle ar 831-649-8835
or e-mail krachelle@lgpatlaw.com.

Established firm seeks two associate attor-
neys. At least two years experience. Salary
DOE, plus benefits. Résumé to: Tario and As-
sociates PS, 119 N. Commercial St., Ste. 1000,
Bellingham, WA 98225,

The Dalles, Oregon, firm seeking associate
attorney for general practice. Prefer attorney
licensed in Oregon and Washington, or recent
or soon-to-be graduate willing to take bar ex-
ams. Send cover letter and résumé to: Chatles
K. Toole; Dunn, Toole and Carter LLP; 112
W. 4th St., The Dalles, OR 97058.

Patent Attorneys: Columbia IP Law Group
LLC, a newly founded intellectual property law
firm, is secking patent attorneys at all experi-
ence levels for its Lake Oswego, OR, and
Kirkland, WA, offices. Enjoy ground-floor op-
portunities to help shape and build a law firm
of the 2 Lst century, and work with some of the
most exciring startups in the Northwest, while
earning nationally competitive salaries and bo-
nuses, as well as participating in the firm’s gen-
erous profit-sharing program. Candidates must
either be admitted to or qualified to be admit-
ted to the Patent and a state bar. Candidates
with electrical engineering or computer science
background preferred. Please forward your
résumé in confidence ro: Judy Hromyko, 4900
SW Meadows Rd., Ste. 109, Lake Oswego, OR
97035; e-mail judy_hromyko@kciplg.com. To
learn more abour us, visit our interim Web site
at heep:/fwww.ciplg.com.

To PrACE A CLASSIFIED AD:

Nine person AV-rated Seattle law firm seek-
ing parter-level attorney with at least five years
expetience in business, labor law, antitrust, se-
curities or estate planning. Submit résumé to:
W. E. Skidmore; Aiken, St. Louis and Siljeg;
801 2nd Ave., Ste. 1200, Seattle, WA 98104.

Patent attorney: Blakely Sokoloff Taylor and
Zafman LLP, an intellectual property law firm,
is seeking patent attorneys for their rapidly ex-
panding suburban offices in Lake Oswego, OR,
and Kirkland, WA. Earn nationally competi-
tive salaries and work with top-tier local and
Silicon Valley high-technology clients while
enjoying the benefits of living in the Pacific
Northwest. Seeking candidates with back-
grounds in electrical engineering, computer sci-
ence, and communications technologies. Can-
didates should be registered to practice before
the U.S. Patent and Trademark Office and ad-
mitted to a state bar. Please forward your résumé
in confidence to: Chun Ng, Blakely Sokoloff
Taylor and Zafman LLE 3230 Carillon Point,
Bldg. 3000, Kirkland, WA 98033-7354; e-mail
chun_ng@bstz.com; phone 425-827-8600; fax
425-827-5644.

Director for Industry Agreements at the Uni-
versity of Washington. Challenging manage-
ment and supervisory position available for a
commercial contracts attorney with interests and
abilities in sponsored research, intellectual prop-
erty, and technology transfer who would like to
apply his/her skills at a leading research univer-
sity. For details, see htep://www.washingron.
edu/admin/employment/2000archive/07-
2000archive/P7063.html. (Administrative/
Management, Ref. P7063.)

Had enough of insurance defense? Small but
busy downtown Seattle firm looking for attor-
ney with at least one year’s experience, who is
ready to handle cases involving construction
defects, construction liens and conrraces/collec-
tions. Contact dmvonbeck@levy-law.com.

McKinley and Irvin PS, a seven-attorney firm,
seeks an associate attorney with minimum three

Rates: WSBA members: $40/first 25 words; $0.50 each additional word. Non-members:
$50/first 25 words; $1 each additional word. Blind-box number service: $12 (responses will
be forwarded). Advance payment required; we regret that we are unable to bill for classified

ads. Payment may be made by

check (payable to WSBA), MasterCard or Visa.

Deadline: Text and payment must be received (not postmarked) by the 1st day of each
month for the issue following, e.g., March 1 for the April issue. No cancellations after
deadline. Mail to: WSBA Bar News Classifieds, 2101 Fourth Ave., Fourth Fl., Seattle, WA

98121-2330.

Qualifying experience for positions available: State and federal law allow minimum, but
prohibit maximum, qualifying experience. No ranges (e.g., “5-10 years”).
Questions? Please contact Amy O’'Donnell at 206-727-8213 or amyo@wsba.org,
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years’ general commercial licigation experience,
and competency in business-related transac-
tional work. Areas of practice include business,
bankruptcy, real estate, employment and fam-
ily law. Excellent oral and written advocacy skills
necessary. We offer a competitive salary and
benefits, as well as a friendly, supportive work
environment. Please send résumé, writing
sample and references to: M&I, 33801 15t Way
S., Ste. 281, Federal Way, WA 98003. Visit our
Web site at hop://www.mckinleyirvin.com.

Nationally known and respected plaintiffs
class-action law firm involved in some of the
highest profile cases in the country (e.g., Nazi
slave labor, Texaco race diserimination, vicamin
price-fixing, Microsoft and Boeing discrimina-
tion cases, Fen Phen class litigation, Swiss bank
Holocaust litigation, Weyerhaeuser and L-P
hardboard siding cases, Immunex and other
stock fraud cases, etc.) seeks litigation partner
to assist managing its Seattle office. Submir let-
ter and résumé to: Steven J. Toll, Esq; Cohen,
Milstein, Hausfeld and Toll PLLC; 999 3rd
Ave., Ste. 3600, Seattle, WA 98104 or e-mail
stoll@cmht.com.

Litigation associate: Downtown litigation firm
with regional practice involving professional li-
ability defense, complex litigation, coverage and
general liability defense seeks litigation associ-
ate with at least three years' experience for its
Seartle office. Good working environment and
interesting cases. Strong academic credentials
required. Send résumé to: WSBA Bar News Box
609, 2101 4th Ave., 4th Fl., Seactle, WA 98121.

Associate attorney needed for small, friendly
insurance defense firm with major insurance
company clients. The ideal candidate will have
strong research, writing and communication
skills; the ability to work independently; and a
background in lirigation. Send résumé, cover
letter and writing sample to: Hiring Coordina-
tor, 2201 Gth Ave., Ste. 1201, Seattle, WA
98121; fax 206-463-2030.

Prominent AV-rated downtown Bellevue
patent firm secks EE/CS/physics patent asso-
ciates with ar least three years’ prosecution ex-
perience, and lateral partners wich at least six
vears prosecution experience. Serve Fortune
500 and startup companies in a friendly, small-
firm environment with the oppertunity to par-
ticipate in the growth of a top-notch patent firm.
Compensation DOE. Send résumé to: Graybeal
Jackson Haley LLP, 155 108th Ave. NE, Ste.
350, Bellevue, WA 98004-5901; fax 425-455-
5575; e-mail query@graybeal.com.
Litigation attorney: Insurance defense firm,
Greenlake area, seeks an associate with at least
two years’ litigation experience. Self-motivation
a must, including excellent writing and com-
munication skills. Please send résumé, writing
sample and references to: Hiring Partner,

Alexander and Associates, 4800 Aurora Ave. N.,
Seatde, WA 98103.

Large Seattle law firm seeks senior tax attor-
ney with a minimum of 10 years” experience.
Experience preferably includes business entity
formation, mergers and acquisitions, private fi-
nancing, international business transactions,
commercial agreements, and federal and state
taxation issues. LLM in taxation also preferred.
Send cover letter and résumé to: Mr. Len Roden,
Recruiting Coordinator, Lane Powell Spears
Lubersky LLD 1420 5th Ave., Ste. 4100, Se-
atcle, WA 98101-2338 or e-mail rodenl@
lanepowell.com.

The Office of the Island County Prosecut-
ing Attorney has an opening for a full-time civil
deputy prosecuting attorney. Applications are
sought from attorneys with experience in county
or municipal civil practice, especially in the area
of land use planning and growth management.
Litgation experience is also required. Starting
salary is $3,723.39 per month and base salary
after six months is $4,009.81. Call 360-679-
7372 for application packet. Membership in
the WSBA and a valid Washington state driver’s
license is required. A résumé and a legal writ-
ing sample are also required. This position will
remain open until filled. EOE.

Talented attorneys needed to expand estab-
lished Seattle law firm. Mid-sized Seattle firm
with 40-plus-year history in diverse practice
areas is looking for a few talented and experi-
enced attorneys to support and expand its es-
tablished practice areas, which include general
business, employment, environmental, family,
immigration, litigation and marine affairs. Top-
notch candidates in any practice area are en-
couraged to apply: In particular, firm seeks ex-
perienced business transactional and cax attor-
neys to assume and expand existing business
practice. Planned rerirements from the firm will
create openings and opportunities for attorneys
having superior skills in business planning, con-
tracts, real estate and/or taxation, and who wish
to expand their existing practice. LLM in taxa-
tion or CPA preferable, bur not required. Com-
petitive candidates will be current WSBA mem-
bers, have an existing client base, and excellent
practice skills. Send résumé ro: Ms. Fran Bar-
row, 1001 4ch Ave., Ste. 3600, Seattle, WA
98154.

Biggs and Young, staff counsel for the St. Paul
Insurance Group, secks a licigation artorney
for its Seartle office. Must be a WSBA member.
Candidares should have at least three years in-
surance defense experience including rrial ex-
perience, excellent communication and inter-
personal skills, and strong computer skills. St.
Paul is a nationally prominent commercial lines
and construction insurance carrier. Qualified
individuals should submit a cover letter, résumé

outlining their qualifications, and a writing
sample to Andrew Biggs, 720 3rd Ave., Ste.
1510, Seattle, WA 98104. St. Paul is an equal
opportunity employer.

Law Offices of Luce, Lombino and Riggio
PS is secking an artorney with experience in
the handling of L&I matters and workers’ com-
pensation claims. Salary DOQ, plus benefits.
Please fax or mail résumé to: Hiring Partner;
Luce, Lombino and Riggio PS; 4505 Pacific
Hwy. E, Ste. A., Tacoma, WA 98424-2638;
253-922-2802.

Litigation attorney: Helsell Fetterman secks a
litigarion associate with at least two years expe-
rience in tial practice. Experience in insurance
defense and medical malpractice litigarion is
preferred. We are looking for someone who can
step in and immediately contribute in the areas
of depositions, drafting and arguing motions,
and assisting in all aspects of trial preparation.
We offer a compertitive salary and benefirs, as
well as a friendly, supportive team culture. Please
fax cover letter and résumé in confidence o
Susan Alford, 206-340-0902 or e-mail salford @
helsell.com. Visit our Web site at heep://www,
helsell.com. Helsell Fetterman LLE Ste. 1500,
1325 4th Ave., Seattle, WA 98101.

Hillis Clark Martin and Peterson PS is tak-
ing applications for an associate position in its
business and corporate group. Applicants should
have at least two years’ experience in one or more
of the following areas: securities, mergers and
acquisitions, intellectual property, high-tech
transactions, emerging growth companies, and
ongoing corporate counseling. Applicants
should also have excellent academic records,
creative and practical problem-solving abilities,
and superior communication and interpersonal
skills. Please send résumé ro: Eileen J. Kraabel,
Recruiting Administrator, Hillis Clark Martin
and Peterson, PS, 1221 2nd Ave., Ste. 500, Se-
attle, WA 98101-2925.

Get a life: Our view of Seattle is okay, but op-
portunity and quality of life, both professional
and personal, are excellent in scenic, low-cost-
ofliving Kitsap County. Our well-established,
general practice law frm, founded in 1916,
wants to bring aboard another capable and
motivated attorney for civil litigation and busi-
ness law. Keogh retirement plan. Salary $38-
50K depending on experience. Attorney Re-
cruitment; Shiers, Chrey, Cox, Caulkins,
DiGiovanni and Zak LLP; 600 Kitsap St., Ste.
202, Port Orchard, WA 98366.

Law Offices of Luce, Lombino and Riggio
PS is secking an experienced actorney for its
domestic relations department. Salary DOQ,
plus benefits. Please fax or mail résumé ro: Hir-
ing Partner; Luce, Lombino, Riggio PS; 4505
Pacific Hwy. E., Ste. A, Tacoma, WA 98424-
2638; 253-922-2802.
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Opportunity for registered patent attorney
to acquire departing partner’s share of an ongo-
ing IP law practice in Boise, ID. Ideal situation
for patent attorney with some existing clien-
tele. Korfanta and Holland PC, PO Box 1840,
Boise, ID 83701, Inquiries via e-mail at jholland
@micron.net.

Minzel and Associates, Inc. isa temporary and
permanent placement agency for lawyers and
paralegals. We are looking for quality lawyers
and paralegals who are willing to work on a
contract and/or permanent basis for law firms,
corporations, solo practitioners and government
agencies. If you are interested, please call 206-
328-5100 or e-mail mail@Minzel.com for an
interview.

Partnership opportunity: Thriving general
practice firm on Whidbey Island secks attorney
experienced in real estate, business, estare plan-
ning and post-death administration practice.
Existing clientele and case load. Candidates
should be dedicated to superior client service
and possess an excellent academic background,
polished writing and interpersonal skills. Colle-
gial atmosphere. Compensation based upon pro-
ductivity. High quality of life in a relaxed, beau-
tiful environment. Send résumé and writing
sample to: Hawkins and Hansen PLLC, 275 SE
Cabot Dr., Ste. A-9, Oak Harbor, WA 98277,

Staff attorney, tribal legal office: Secking at-
torney to provide civil legal services for low-
income members of the Colville Confederated
Tribes. Qualifications: WSBA member or abil-
ity to become member reciprocally. Atcorney
salary scale DOE. Indian preference will be
applied. Obtain application from Personnel,
Colville Confederated Tribes, PO Box 150,
Nespelem, WA 99155. For further information
call 509-634-2842.

WILL SEARC :
Will sought for Ray H. Schmidt: Probably
Kirkland, King or Snohomish County. Please
contact the Law Office of Ken Christensen, 600
1st Ave., Ste. 424, Seartle, WA 98104.
Seeking information regarding the will of
Pamela E. Thuirer of Seattle and North Bend,

WA. Please contact Larry C. Leonardson ac 425-
486-0707 or lleonardson@msn.com.

Complex litigation? We can co-counsel or pay
contingent referral for complex litigation, includ-
ing constitutional law, civil rights, employment
law, commercial litigation, personal injury and
worlkers compensation. We have successfully liti-
gated in the U.S. Supreme Court and in federal
and state trial and appellate courts in several
Western states. AV-rated law firm practicing in
Oregon and Washington. Call Willner Wren Hill
& U'Ren, LLP; 800-333-0328 or 503-228-4000.

Oregon accident? Unable to settle the case?
Associate an experienced Oregon trial attorney
to litigate the case and share the fee. OTLA
member; references available; see Martindale,

AV-rated. Zach Zabinsky, 503-223-8517.

Minzel and Associates, Inc. is a temporary and
permanent placement agency for lawyers and
paralegals. We provide highly qualified atcor-
neys and paralegals on a contract and/or per-
manent basis to law firms, corporations, solo
practitioners and government agencies. For
more information, please call us at 206-328-
5100 or e-mail us at mail@Minzel.com.

Experienced appellate attorney. Twenty years
state and federal experience, civil and criminal.
Former deputy prosecutor. Superb writer. Rob-
ert A. Weppner. Phone 206-728-9332; e-mail
raw_law@earthlink.net.

Mediation/arbitration of employment dis-
putes. Attorney with 18 years’ experience in all
aspects of employment law, including extensive
EEO and erial practice for national client base
representing both employers and claimants.
Member American Arbitration Panel of Arbi-
trators, Listed “Best Lawyers in America.” Avail-
able to mediare/arbitrate employment disputes
throughout the West and Northwest. Contact
G.M. Shrager, 830 Highland Dr., Whirefish,
MT 59937; 406-862-8501 or e-mail gshrager@
aboutmontana.net.

Securities arbitration/mediation: Retired in-
dustry insider with extensive knowledge of in-
vestments, securities sales practices, broker/
dealer compliance, and operations procedures
provides arbitration/mediation-consulting ser-

vices. Contact John Hellyer, 360-563-9446.

Contract attorney at your service! [ perform
legal research and writing, and organize trial
documents for Washington lawyers. Many sat-
isfied clients. Elizabeth Dash Bottman, 206-
526-5677; e-mail bjelizabeth@qwest.net.

Contract attorney: experienced, accomplished
wrial and appellate attorney available. Over 15
years' experience. Litigation and writing em-
phasized. References; reasonable rates. M. Scott
Durtton, 206-324-23006; fax 206-324-0435.

California litigation/collection: California
attorney ready to assist you in your California
needs: domesticating judgments, jurisdictional
challenges, collections, depositions, litigation.
Rick Schroeder, 818-879-1943.

Kauai vacation rental: Luxury home in Prince-
ville on Kauai’s north shore. 45 holes of cham-
pionship golf. For photos and rates, see htep://
www.kauaibalihai.com or contact Arizona at-

torney owner at steveryan@azis.com.

Cash now vs. payments over time. We pur-
chase all types of debt instruments including
real estate nores, business notes, structured
settlements, lottery winnings and inheritances
in probate. Please contact us regarding the cur-
rent cash value of your receivable. Wes-Com
Funding, 800-929-1108; Sam Barker, Esq.,
president; heep://www.webuynotes.com.

Lump sums cash paid for remaining payments
on seller-financed real estate notes and contracts,
business notes, structured settlements, annuities,
inheritances in probate, lottery winnings. Since
1992. Cascade Funding, 800-476-9644; hetp://

www.cascadefunding.com.

Mugs and Mousepads

white.

98121-2330.

Mugs

Quantity
Mousepads
Quantity @ $5 each =
Shipping and handling:

Total:

@ $S CﬂCl’l =

Name

Mugs and mousepads featuring the distinetive Celebration 2000 logo are now
for sale. Mousepads show the logo in full color, while the mugs are in black and

To place your order, please send this order form with your check (payable to
WSBA) to WSBA, Order Processing, 2101 Fourth Ave., Fourth FL, Seartle, WA

$1.50

CELEBRATION

¢ T 3
T2 CHAMPION JUSTICE

Address

City/State/Zip

Note: Prices include sales tax.
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B you rolling

JIce on your ﬁl‘ m,s
future?

hances are, you've taken some steps

to protect your practice from the
financial devastation a lawsuit can bring.
But have you done enough?

Don't bet on it. These days, even the
most careful attorneys can be sued for
malpractice.

The Washington State Bar-sponsored
Professional Liability Program can help.
Our team of insurance professionals has
designed a professional liability
insurance policy to meet the needs of
your practice.

Don’t gamble with your firm’s future.
Call today for FREE
INFORMATION.

represent

or
John Chandler - 1-800-552-7200, ext. 7804

others.

Underwritten by: Sponsored hy: Administered by:

American National N SEABURY & SMITH

Fire Insurance Company £




WESTLAW DELIVERS: CONTENT o CUSTOMIZATION o CONSISTENT PRIC

When choosing
an online resource,

content closes
the deal.

Westlaw
delivers.

“In my practice, 'm constantly surprised by
the variety of information that I need to

build a case. I require access to all types

of information - not just cases and statutes.
Sometimes, it’s news or corporate information.
Occasionally, public records. Often, it’s an
obscure article that just happens to land
foursquare on my issue.

With over 14,000 searchable databases, | can

depend on Westlaw" for answers. West Group
attorney-editors enhance the information to

(5 Computing

v

make it truly ‘user friendly.” And West Group
technology and helpful reference attorneys help
me find those answers fast.

For quality and quantity of content,
Westlaw delivers.”

To contact your local West Group rep,
phone 1-800-762-5272, fax 1-800-291-9378,
or e-mail at washington@westgroup.com.

When you call, please provide OFFER NUMBER 098287.

Westlaw: 2

AWARDS

2000 WINNER

Onfine tegal Research

® 2000 Wes! Group

The trademarks shown within are used under license

WES

E

GROUP

297766/9.00
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New U.S. lf)rﬁmigratlon Law Provides for Reumbn of Famllles

On December 15, 2000, the U.S. Congress passed a new U.S. Immigration Law entitied “Legal Immigration and Family Equity Act of 2000 (LIFE Act)”,
the Title Xl of H. R. 5548, enacted by reference in H. R. 4942 and H. R. 4577, H. Rep. 106-1003, which makes it possible for families to be reunited in
United States and pursue their Applications for Immigrant Visas, as well as to seek relief for Adjustment of Status to Permanent Resident/s under Section 245 (j).

NEW “K” VISA/S FOR
SPOUSES OF U.S.
CITIZENS AWAITING
IMMIGRANT VISA/S

In view of the severe back-logs by INS to process Visa
Petitions for family members, the new law has created relief for
the spouses of U. S. citizens whao are living outside of the United
States and waiting for the approval of an Immigrant Visa Petition

The minor children of the spouses who are seeking 1o accom-
pany the parent are also provided this new relief,

The new law shall expand the eligibility for a "K" Visa and
allows the spouse of a US citizen to enter the United States and
obtain Work Authorization while waiting for the Visa Petition to be
approved by INS.

Expanding Fiancé(e)'s
Temporary “K” Visas

The new law expands the “K" Visa (which presently allows
Fiance(e)'s of U.S. citizens to enter the United States for the pur-
poses of getting married) to be made available to spouses of
U.S. citizens and their minor children who are already married
and are waiting outside of the United States for the approval of
their Farms 1-130 Alien Relative Visa Petitions. The minor chil-
dren of these spouses who accompany the spouse can be
included in the Visa Petition, The spouses and minor children of
U 8. citizens must meet the following criteria in order to qualify;

1. A Form |-130 Allen Relative Visa Petition must have

President Clinton signed/enacted this law on December 21, 2000.

been previously filed by the U. S.
citizen spouse. The new law requires
that the U. S. citizen spouse must
file the Form |-130 Alien Relative Visa
Petition before a "K" Visa can be issued
10 Mis or her spouse by the American
Consulate overseas. The "K" Visa will
allow the spouse and miner children ta
be admitted into the United States and
wait for the approval of Form [-130
Alien Relative Visa Petition.
2, The “K" Visa recipient must be
outside of the United States. The new law
only allows the “K" Visa to be
issued by a U. S. Consular Officer outside of
the United States. A spouse who is already in
the United States in an unlawful status, shall
not be able to “adjust status™ to a "K” Visa

3. The “K” Visa Petition (Form I-130), must be
filed In the United States by the U. 8. citizen
Spouse.

4, The spouse and minor accompanying child/children
must have a valid non-immigrant “K" Visa to enter
into the United States. In those cases where the mar-
riage by an alien spouse fo a U. S. citizen spouse
occurred outside the United States, the “K" Visa
recipient must have a valid non-immigrant *K" Visa
issued by the U. S. Consulate in the country where
the marriage occurred

The new law applies to current and future applicants as well.
The new “K" Visa status is available both to individuals who have
currently pending Forms |-130 Allen Relative Visa Petitions and
future applicants, as well as Employment Autharization. The cur-
rent law provides that “K™ Visa holders are permitied to work in
the United States and they shall receive their "work permits”
stamped into their passport/s by U.S. Immigration Officers upon
arrival at the U. S. Ports of Entry.

NEW “V” VISA FOR
SPOUSES AND MINOR
CHILDREN OF PERMA-
NENT RESIDENTS

In view of the severe and long-waiting backlogs on the avall-
ability of Immigrant Visas for families of Permanent Residents,
the new U. S. Immigration Law: provides a new remedy for the
spouses and minor children of Permanent Residents

As spouses and minor children of Permanent Residents are
deemed to be “intending immigrants”, there has been no way for
these individuals to legally come 1o the United States, even for a
short visit. The new “V" Visa naw allaws family members and

Brochures on New Immigration Laws

As you are aware, there is widespread confusion

undocumented aliens.

1996 imposed new penalties for undocumented
immigrants who have been in the U.S. without status
for 180 days since April 1, 1997, After September 27,
1887 undocumented immigrants who have been in
the U.S. since April 1, 1997 are penalized by being
barred from re-entering the U.S. for three years. The
bar is triggered when the immigrant leaves the U.S.
and tries to re-enter the U.S.

Those who remained in the U.S. for mare than 12
months are barred from re-entering into the U.S. for
10 years. Congress enacted the extension of a pro-

and panic regarding the new immigration law and
the April 30, 2001 deadline under Section 245(i) for

Background on the Issue: The immigration law of

vision of law (Section 245(j)) which allowed undocu-
mented immigrants who are otherwise eligible for an
immigrant visa, to go through the adjustment
process in the U.S,, instead of at a U.S. Consulate in
their home country. The extension of Section 245(i)
allows undocumented Immigrants who are in the
process of becoming permanent residents to avoid
the three or ten-year bar, because they will not have
to leave the United States and re-enter the United
States.

The extension of Section 245(i) will expire on April
30, 2001,

The new brochures are avallable at the
Law Offices of Dan P Danilov, located at Suite
2303, One Union Square, in Seattle, WA 98101-3192
Telephone: 206/624-6868. FAX: 206/624-0812.

grants them legal status with Work Authorization in the
United States

The new "V" Visa allows the spouses and minor children of
Lawful Permanent Residents (the Family 2 classification) who
have been waiting for more than three years for an Immigrant
Visa to be admitted into the United States and be granted Work
Authorization. The spouse or child of the Permanent Resident
must meet the following qualifications:

1. A Form 1-130 Alien Relative Visa Petition must have
been filed with INS by the Permanent Resident spouse
on or before the date of the enactment of the new law.
The Form 1-130 Alien Relative Visa Petition must have
been pending with the INS for three (3) years or more,
or if the Visa Pefition was approved, the spouse
or minr child must have been waiting at least three (3)
years for their “turn” on the Immigrant Visa Waiting
List.

[

Grounds of
Inadmissibility Waived
for Adjustment of Status

The new law provides that the spouses and minor children of
Permanent Residents who have been in an unauthorized status
in the United States will not be prevented from obtaining a *v"
Visa and Section 212 (a) (9) (b) shall not apply.

The new law aiso allows for the spouses and minor children
of Permanent Residents who are already in the United States to
apply for “"Adjustment of Status® to the new “V" Visa
Clagsification even though they may be illegally in the United
States and Section 212 (a) (6) (A), (7). and (9) (B) shall not
apply

Accardingly, the reinstatement of Section 245 (1) will make it
possinle for “V" Visa Holders to adjust their status to Permanent
Residents.

SECTION 245 (i)
EXTENDED UNTIL
APRIL 30, 2001

Under the new immigration law, Section 245()) has been
extended from January 14, 1998 until April 30, 2001

This section of the law which was "grandfathered” until
January 14, 1998 and now extended until April 30, 2001, pro-
vides the opportunity for the Adjustment of Status to a
Permanent Resident by any alien in the United States for whom
an Immigrant Visa Petition (Form I-130, Form [-140 or Form |-
360), or Labor Certification is filed before April 30, 2001.

At the same time, any applications which were filed after
January 14, 1998 and before April 30, 2001, shall make it pos-
sible for the applicant/s to adjust his/her status to a Permanent
Resident in the United States, provided that the applicant is
physically present in the United States on the date of the enact-
ment of the new law.

The applicants shall be entitled to receive Employment
Autherization and process their applications at the U.S.
Immigration Service in the location where they resida. It will not
be necessary for the applicant/s to travel overseas to apply for
an Immigrant Visa atan American Consulate under the new law.

The three-year and ten-year Bars from receiving a Visa shall
not apply to applicants who are Adjusting their Status to
Permanent Residents in the United States as such Bars apply
only for Visa Applicant/s at overseas American Consulates.
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SECTION 245(i) ADJUSTMENT OF STATUS AND
GROUNDS OF INADMISSIBILITY

Questions and Answers

1 » What are the new bars fo admission relating to unlawlul
presence, and how. will they apply to people who marry U.S.

citizens?

A.' 1. The law of 1896 know as IIRAIRA has new 3 and 10-year
bars o admission for those who have been unlawfully present in the
U.S. The bar is triggered by the person’s departure from the United
States after having been unlawfully present for a certain period of
time. and generally applies when the person either files an application
far a visa o come back to the U.S., or when the person seeks admis-
slon at a U.5. Port of Entry.

2. Those who have a prior period of Unlawful presence of more
than 180 days but less than 1 year and left on their own before they
were put in removal proceedings will be subject o the 3-year bar. The
bar is counted 3 years from the date of their departure from the LS.

3. Those who had a prior period of unlawful presence of 1 year
or mare will be subject to the 10-year bar. The bar is counted 10
years. from the date of departure or remaoval from the U.S.

4. Al illegal aliens, including those who marry U.S. citizens, are
subject to the bars of inadmissibility. Most spouses of U S. citizens,
however, will not be affected by the new unfawful presence grounds
This is because many spouses of U.S. citizens, except for those who
entered the U.S, uniawfully, can apply for adjustment of status in the
UU.S., even il they have violated their status. Thie law has exceptions for
them that do not require them to apply for their immigrant visas abroad.
Since they don'l have to leave, the bar won't apply in most
cases,unfess they had been unlawfully present in the U.S. on & prior
occasion (bul afer 4/1/97), The law also has an exception that does
not require them to apply for adjustment of status under Section 245(i)

5. Dther persons besides immediate relatives (spouses, parents
and children of U.S. citizens) of U.S. citizens who are eligible for
immigrant visas based on an avaifable visa number, but who arrived
without inspection or who violated their status can apply for adjust-
ment of status under Section 245(i) by paying a penalty of §1,000
\When Section 245(i) sunsets on April 30, 2001 they will be found
inadmissible, it they have bean unlawfully. present in the U.S. for
more than 180 days betore leaving the U.S

2 « Are there anv waivers for those found inadmissible under
the unlawful presence grounds?

A.' 1. Yes,Waivers are available to those who can show that their
U.S. citizen or LPR spouse or parent would suffer exireme hardship
if they were denied admission to the U.S. These waivers generally
apply to those persons who seek to immigrate permanently.

Waivers are also available for those who seek admission to the
U.5. on'a temporary basis.

The discretion is broad, so there are no specific requirements in
the law as there are for those immigrating permanently,

However, the consular officer issuing the visa could, in the exer-
¢ise of discretion, nevertheiess deny the visa because of, for exam-
ple, prior violations

2. The law also has exceptions that don't count certain periods of
time spent in the U.S. as unlawful. These exceptions cover:

a. All periods ef time while the applicant was under 18;

b. All periods of time while the applicant was protected
under the benefits granted by the family unity program

¢. All imes while a bona fide asylum application was
pending, so long as the applicant did not work without
authorization; and

d. Certain battered spouses and children whe can show
there was a substantial cennection either between their
untawful entry or their status violation and the abuse.

3. In'agdition to the exceptions. the [aw has certain tolling provisions

Under these tolling provisions, the person’s unlawiul presence is
“talled” or suspended for up to 120 days. They are:

(1) Those with pending applications to extend their temporary

stay..and

{2) Those with pending applications to change from ong tempo-

rary visa category (o another.

The law specified two specilic groups in these tolling provisions,
In arder for the tolling to apply, however, the person must have filed
the application on time (i.e. before his or her stay expired) and must
nat have worked without permission from INS either before the appli-
cation was filed ar while it was pending.

3- How can an afien apolv for a waiver of the unlawful
presence grounds of inadmissibility?

A1 applicants 2broac:
a. Generally speaking, when a person is apﬁlying for

a visa at a US. consular post abroad, the waiver
application is filed with the consular post consider-
ing that visa apglication. The consular post for-
wards the waiver application to the overseas INS
office in the jurisdiction. INS then notifies the con-
sular post of its decision. If INS approves the waiv-
er application, the consular office can issue the
visa if the person is not inadmissible on' any other
grounds (or has a waiver for those other grounds)
2. Applicants in the U.S.

Generally speaking, when the person is applying for adjust-
ment of status in the U.S., the waiver appiication is filed with the INS
office considering the adjustment of status application, or application
is made to an Immigration Judge in immigration court proceedings.

4 » What is Section 245(i) adjusiment of stalus?

A: 1. section 245() of the Immigration and Nationality Act
allows certain persons who are eligible for an immigrant visa but
who are unlawiully in the United States to remain and adjust sta-
tus in the United States upon payment of a §1,000 sur charge
rather than return home to apply at the U.S. Consulate:

2. This provision is currently scheduled to terminate on April
30, 2001.

3. If this statutory provision is not extended, INS will process
those Section 245(i) applications which were praperly filed on or
before April 30, 2001

4. After that date, these individuals must obtain their immigrant
visas overseas at the appropriate L.S. Consulate Offices.

5- Who can apply for Section 245(i) adjusiment of status?

A.' 1, Narmally, to apply for adjustment of status under Section
245, the person must show that he or she was lawfully admitted
or paroled, maintained status while in the United States, and did
niot wark without authorization at any time

2. Section 245(i) allows those persons who do nat mest these
requirements, either bscause they entered uniawfully, worked
without permission, or their status expired, to apply for adjustment
of status by paying an additional penalty of $1.000.

3. Immediate relatives, however. (spouses, parents and chil-
dren of U.S. citizens who entered the U.S. lawfully but who have
not maintained their status are excepted, which means they are
allowed to apply for adjustment of status and remain in the United
States, without having to apply under Section 245(i) or pay the
penalty.of $1,000.

6- How daes INS feel about extending Section 245(i) - Has
ihe agency made its position on this issue known fo Congress?

A NS and the Administration would like to see the Saction
245(j) provision extended and has urged Congress 10 de so.

7. What happens il Section 245(i) is nol extended?

A.'l, If this statutory provision is not extended. INS will process
only those Section 245(i) applications which were properly filed
before April 30, 2001

2, Any.such applicants who file after that date must obtain their
immigrant visas averseas at the appropriate U.S.Consulate office.
When they apply for the visa at the Consular post, they will be sub-
ject to the new grounds of inadmissibility refating to unlawiul pres-
ence, if they were uniawfully in the U.S. for more than 180 days
ar 12 months.

3. Qualified applicants must apply by April 30, 2001 in order 1o
be censiderad under the current Section 245()) provision. INS
encourages eligible applicarts to apply as early as possible in
order to avoid long lines which may form at INS District Dffices as
April 30, 2001 approaches.

8 » If Section 245(i) sunsels. does INS have anv discrelion fo
conlinue accepling any lurther adjusiment of status applications?

A no. 1 section 245(i) is not extended, the law will not permit
INS to accept any adjustment of status applications from appli-
cants who entered unlawfully, worked without authonzation, or
whao have otherwise violated their status.

2. Moreover, the law does not give INS any independent dis-
cretion o accept such adjustment of status applications if Section
245(1) sunsets.

9- Are there alternatives to Section 245(i) for an unlawfully

present alien filing for adjusiment of status?

A.' The only alternative is departure from the United States and
satisfaction of the reguired period of absence, then regntening with
aimmigrant visa issued by a LS. consular officer.

1 0. Should aliens who may be subjec! to the bars fo
admission marry a United States Citizen (USC) and apply for

Section 245(i) adjustment of status before it expires to pre-
serve their abiiity to adjust stalus in the United Stales?

A.' 1. As a spouse of a USC, except for those who entered with-
out inspection, an alien can apply for adjustment of status in the
United States at any time on the basis of a bona fide marriage.

2. However, when an alien enters inta a marriage for the pur-
pose of procuring immigration benefits. the alien has committed
marriage fraud. In committing marriage fraud, the alien is perpet-
ually bareed from lawful permanent residence, as well as from
obtaining a non-immigrant visa.

3. In addition, in committing marriage fraud, both ihe alien and
USC spouse are liable to criminal prosecution under a variety of
federal statutes. These offenses include:

a. Knowingly making any false statement under oath with
respect to @ material fact in any application, affidavit, or
other document required by the immigration laws or regu-
lations (18 U.S.C 1546):

b. Perjury (18 L.S.C. 1821},
0. False statements to a federal agancy (18 U.S.C. 1001), and

d. Conspiracy to commit an offense against a federal agency
(18 U.8.C. 371).

1 1 » How many people have applied for Section 245(i)
adjustment in the past? Is there an estimale as fo how many
people are cumently efigible fo apply for Section 245(j) adjustment of

status before if expires lo preserve their ability fo adjust sfa-
lus in the United States?

A + 1. Approximately 345,000 individuals applied for FY95 & FY 96,

2. There are no estimates of how many individuals-are eligibie
{0 apply for adjustment of status under Section 245(i) now.

1 2- Section 245(i) generated revenues for the INS. How

much has been generaled, and what will INS do if the provi-
sion is nof exlended and these revenues are lost?

A.'W Section 245(i) revenue for FY 1936 = §147.5 million

2. Projected Saction 245(i) revenue for FY 1997 = §214.5 mil-
lion (885.4 million for the Examinations Fee account; $129.1 mil-
lian for the Detention account.). (Per Debra Rodgers, ext. 67711,
Budget Office.)

1 3- What will INS do without this revenue?

A.’Tms will affect the detention program. The law requires that
maost of the revenues collected under Section 245(i) be allocated
to the Immigration Detention Aecount. It is anticipated the rev-
enues will help fund 1.136 detention beds

1 4 w» Because Canadian citizens are nol required to have a
travel document lo enter the United States, how will they be
subject fo the ground of inadmissibilify?

A.'1 Canadian citizens do nat need travel documents to enter the
United States. All they need is to establish that they are Canadian
citizens. Unless admitted under @ different classification,
Canadian citizens are considered visitors for pleasure and allowed
a six-month length of stay.

2 Any time beyond that six-month stay would be considered
unauthorized stay,

3. The INS will be able to track Canadians’ length of stay with-
in the United States when INS establishes departure and arrival
regords for every alien entering the United States, as mandated by
the new immigration faw.

1 5- The new ground of inadmissibility anly affects those
iltegal residenis wha leave the country and Iry lo re-enter

(Section 212(a)(9). Whal kind of a message is seni when the
law basically says if you're here illegally, you won't be affect-
ed as long as you don’t leave.

A.' If a person is in the United States lllegally. they are subject to
removal, just as before. The law now imposes greater penalties
on those who have remaingd illegally in the U.S., depart, and then
attempt to re-enter in lawlul status. This provision was apparent-
ly enacted as an inducement for those who expect 1o qualify for
legal immigration in the future o avoid sigmificant periods of
untawful presence. to avoid jeopardizing future benefits.

The 1986 immigration law known as:[IRAIRA is a comprehen-
sive siratagy 1o crack down on illegal immigration at the borders
and in the interior, Not anly will lllegal aliens be affected when they
cross the border, but under the IIRAIRA law, they will have a hard-
gr time getting jobs and benefits

1 6. How will INS know if someane fhas been unlawiully
present long enough to be inadmissible?

A.' 1. Departing aliens are required to notify INS of their departure.
2. In aadition. the INS maintains various data-bases that track
the departure and arrival of aliens, by checking passports.
3. These systems will assist the INS in determining whether
an alien has ‘overstayed” previously in the United States or
whether a previous entry was the result of lawful admission

1 7. I an alien has an approved Form 1-130 or Form I-140,
or Form 1-360 Immigrant Visa Petition with an available visa
number and has applied for Section 245(i) adjustment before
Aoril 30. 2001 what happens if he/she leaves the counfry and
Irigs to refurn before the applicalion is adjudicated?

A.' Generally, if an alien needs to make a briel trip abroad while
an adjustment application is pending, the alien should request
advance parole from the INS. It advance parole is granted; the
applicant may return to the United States to resume the adjust-

ment of status-application

1 8- Will local INS offices be equipped fo handle/accepl a
surge of Section 245(i) applicants between now and April 30,

Continued on next page.
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THE EXTENSION OF SECTION 245(i) RELIEF FOR ADJUSTMENT
OF STATUS TO PERMANENT RESIDENCE IN U.S.

Questions and Answers

1 w  What is the new relief under Section 245(i)?

Az e Legal Immigration and Family Equity Act of 2000 (LIFE
Act) extends Section 245(1) by replacing the cld eligibility cutoff
date (January 14, 1998, the “grandfather” date) with the new date
of Aprll 30, 2001. This means that efigible peaple have until April
30, 2001 to fiie an Immigrant Petition or Labor Certification
Application to be eligible to adjust their status in the United States.
IMPORTANT NOTE:

1. The LIFE Act added a new “physical presence” requirement
which means that people need to prove that they were
actually in the U, 8. on the date of enactment of the new
|aw on December 21, 2000, in-order to be eligible to qual-
ity under Section 245(i).

2. Under the changes made by the LIFE Act, Section 245(i)
will be available for any bensficiary of a bona fide
Immigrant Visa Petition (a Form |-130, 1-140, ar |-360) or
Application for Labor Certification that is filed on or before
April 30, 2001

3. Beneficiaries of Immigrant Petitions or Labor Certifications
that are filed after the old deadline of January 14; 1998, but
before the new deadline of April 30. 2001, will be required
to prove that they were physically present in the. United
States on December 21, 2000, the date that the new dead-
line became law,

All qualified applicants will be “grandfathered-in" under Section
245(1), even i they don't actually apply for adjustment of status to
Permanent Resident by filing Form 1-485 with INS until after the
April 30, 2001 deadiing; as long as a bona fide Immigrant Petition
or Labor Certification application was filed before that date.

2. Who benefits from the new Section 245(i) law:

A.' A person who is eligible for permanent residence based on a
family refationship or job offer, and who wishes 1o adjust status to
permanent residence without leaving the U.S., could benefit from
these provisions. Without Section 245(), most persens who
sntered the U.S. without inspection, averstayed an admission,
acted in violation of the terms of their status, worked without
authorization, entered as a crewman, or were admitted in transit
without a visa would not have been eligible to adjust status in the
us

If @ person is eligible for permanent residence, but not eligible
for adjustment of status, that person might still obtain permanent
residence by leaving the U.S, and completing the process for an
immigrant visa at a U.S. Consulate abroad, However, If that indi-
vidual had been unlawfully present in the U.S. for mare than 180
days, or 12 months. he or she would be barred from reentering
the U.S. for at least 3 years, and perhaps as long as 10 years

Under Section 245{l) an eligible applicant can remain in the
U.S. ta obtain permanent residenice through adiustment of status
and thus never trigger these entry bars. (Once permanent resi-
dence is obtained, these entry bars na leng apply).

Thus, it is'very important thal persons who would be subject
10 the bars should not leave the U.S. at all until the adjustment
of status process is completed.

Note that an immediate relative: (Spouse, child, or parent of
.S citizen) who was inspected and admitted upon entry into
the U.5. ean adjust status without applying under Section
245(1).

3. What does the new “physical presence requirement”
mean — how does an applicant comply with this new law.

A.' Under the new law, beneficiaries of an Immigrant Visa
Petition, (Form 1-130, Form |-140 or Form 1-360), or Labor
Gertification that is filed after the old deadline of January 14,
1998, but before the new deadiine of April 30, 2001, will be
requirad ta proye that they were physically present in the United
Sates on the date that the LIFE Act was signed into law on
December 21, 2000.

& Joint Memorandum from Senators Kennedy (D-MA) and
Abranam (R-MI) clarify some of the provisions of the new law
by emphasizing that the functions. of the “physical presence
requirement” is to make sure that the renewed avallability of
Section 245(i) does not encourage anyone 1o illegally enter the
United States In order to apply.

The Memarandum also states “It may be difficuit foran indi-
vidual physically present on the day of the gnactment of the new
law to establish his or her presence on that precise date to qual-
ity for Section 245(1). The Imm|grat‘ron and Naturalization
Service (INS) should therefare be flexible in the types of evi-
dence It will acceptto establish physical presence on the day of
enactment. For example, the kind of evidence of physical pres-
ence INS ordinanly accepts demonstrating that the applicant
has been physically present during a reasonable period preced-
ing that date. accompanied by an affidavit or declaration that the
person was present on the date itself, should ordinarily suffice.

Immigration iawyers are working with the White House and
the INS to develop clear standards and guidelines that will
accomplish this goal.

4. .What is the new reliel under Section 245(1)7 How does

@ person fife an application under the new Section 245(i)?

A.' Any person who will need Section 245(i) relief to adjust
status to a Permanent Resident must ensure that the qualifying
Forms |-130, 1-140;, |-360, or Labor Certification Application are
filed with the-appiicable government agency on or before April
30, 2001

Thase who choose, and are eligible to file their Visa Petition
{Form 1-130 and Application for Adjustment of Status to
Permanent Resident (Form-1-485)) at the same time must sub-
mit the Application for Adjustment of Status to Permanent
Resident under Section 245(1) on Form |-485A, along with the
Form 1-130 Visa Petition and the applicable fees

Since the law simply replaces: the old January 14. 1998
deadline with a new Apnl 30, 2001 deadline, immigration
lawyers. are urging INS 1o adopt similar policies ta those

announced to meet the o'd deadline. namely that skeletal appli-
cations should be accepted. |mmigration lawyers will be
working with the INS to try to achieve a fair, effective and effi-
cient implementation

5- Why is April 36, 2001 “the" importan! dale?

A.' In order to qually under Section 245(j) for relief, appli-
cants must prove that a bana fide Immigrant Visa Petition or
Labor Certification application was filed on their behalf on or
before April 30, 2001. Therefore, any person who will need
Section 245(1) reiief in order to adjust status to a permanent
resident must file their Forms -130, 1-140, 1-360, or Labor
Certification Application on or befare April 30, 2001. Any per-
son whose pelitions are filed after that date will not be eligible
for Section 245(]) and will be required to process an immi-
arant visa application at a US. Consulate abroad, thereby
subjecting the applicant to the 3/10 year bars from admission
into the.U.S

6 » How much is the filing fee and when is it necessary fo
pay the fee?

A The section 245(i) fee is still $1,000, and is in addtion to
any other filing fees levied by the INS. The $1,000 fee Is paid
at the time of filing the Form |-485A Application for Adjustment
of Status to Permanent Resident (Supplemental Form) which is
submitted along with the standard Application for Adjustment
of Status an Form 1-485

There are some circumstances in which the Immigration
Visa Petition (Form 1-130) and the Adjustment of Status
Application for Permanent Resident (Form 1-485) can, at the
applicant's option be filed at the same time: immediate rela-
tives of United States citizens may fite the Form |-130 Visa
Petition and Form 1-485 Application for Permanent Resident
concurrently, and INS has indicated that it plans to soon allow
Forms 1-140 Visa Petitions and Forms -485 also to be filed
concurrently.

However. in most cases, the Adjustment of Status
Application, {Form |-485), is not filed until after the Immigrant
Visa Petition (Form 1-130) has been approved, and in many
employment-based cases until after both the Labor
Certification and Immigrant Visa Petition (Form 1-140) have
each been approved. Thus, in many cases, the fee will not
have to be paid before the Aprii 30, 2001 deadline.

7. Does the new law under Section 245(i) provisions pro-

vide a person with employment authorization, protection from
deportation, or travel permission?

A.' Section 245(Nonly allows people who illegally entered the
United States or -are not eligible for adjustment of status under
Section 245(c) to apply for adjustment of status to a perma-
nent resident In the United States if they are otherwise eligible
for adjustment, It offers no other protections or rights
However, in the past the INS has granted employment autho-
rizations.

Continued on from previous page
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A.'h-ns issue Is in the process of evaluation at this time. INS Wil
make the 2ppropriale accommodations and deploy resources as nec-
essary fo handle the expected increase in applications between now
and April 30. 2001

1 9- What happens if a legal permanent resident has applied
long ago for citizenship but is caught in the backlog, and his/her

illegal alien spouse Ts waiting on thal to apply for adjustment of
stalus?

A.'An application for adjustment of status can be filed only whan an
immigrant visa number becomes available. So in this case the spouse
must wait until the Immigrant Petition has been approved and the pri-
ority date assigned o' that petition has been reached before the
adjustment application may be filed

It Section 245()) is extended again, the alien will be abfe to apply
for adjustment of status when a visa number becomes available.

However, if Section 245(i) Is no longer in effect when the visa
number becomes available, the alien may be admitted to the .S, on
special new “K” Visa. For complete information see report on new
K Visas

20. Will INS immediately go after people who are illégal in
the U.S. beginaing April 30, 2001 fo enforce the law?

A.' 1, The prior law — the lllegal Immigration Reform and Immigrant

Responsibiiity Act of 1898 (IIRAIRA) — imposed tougher penalties
on those who attempt to re-enter after having been in the country
uniawlully, but it does not change INS’s enforcement priorities, which
have been focused on the remaoval of criminal aliens.

2. INS will not conduct any mass deportations.

3. However, any person who is in the United States illegally is sub-
ject to removal at any time; just as before.

Section 245(1) Extended |
to April 30, 2001 !

WASHINGTON — The Congress has
granted a reprieve to hundreds of thousands
of worried illegal immigrants, approving & 4-
month extension of a controversial provision
that allows many immigrants to remain in the
United States while they seek permanent
resident status. ‘

The provision mitigates a tough rule in the
immigration law that presents large numbers
of people residing here illegally with a
wrenching choice: leave the country indefi-
nitely, often abandening jobs and families, in
hopes of eveniually becoming legal immi-
grants, or stay on and risk a furtive future as
perpetual illegal residents.

With the temporary extension of Section
245(i) to April 30, 2001, eligible illegal resi-
dents can pay a fine of $1,000 and remain in
the United States while seeking to become
legal residents.
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ADJUSTMENT OF STATUS TO PERMANENT RESIDENT FOR CERTAIN LATE

LEGALIZATION CLASS MEMBERS IS NOW AUTHORIZED

States, the LIFE Act prevents the deportation of the spouses
and minor children of a person who is applying for late legal-

Who Is Ellglble for The New Law Shall Grant ization under the new law. Also cansistent with prior laws
Adjustment Of Status tO the Following Reﬁef: these family members are eligible for work authorization,

: ibilty for Relief: To o s
Permanent Resident: 1. Eligible applicants will apply directly for permanent res- i ;23:&2{ r?g Gre;]e isD: e

Ident status, rather than for temporary resident status.

The new law makes some modifications to the provisions of 1. The spouse or unmarried child of a person who s efigi-

the 1986 Amnesty Law (Section 2454) and makes it possitile for 2. The INS s required to establish a process under which i

only those peupleywhu vEtere part of ce)rtain class acli%n lawsuits an alien who has become eligible to apply for adjust- il e e L
against the INS for their improper handling of the 1988 Amnesty ment of status o a Permanent Resident as a result of PRGN o i, e S iV St i LIFE A
program by INS. the new law and who is not physically present in the 2. Entered the United States before December 1, 1998 and

United States to apply for such adjustment from out-

side af the United States resided in the United States on that date

1. In order to qualily for Adjustment of Status to Permanent

Resident, an applicant must prove that she/he filed a writ-
3. Has not been convicted of a telony or three or more mis-

ten claim, before October 1, 2000, for class membership 3. Applicants who submit a prima facie application under
in €SS v. Meese, LULAC v. Reno, or INS v. Zambrano the new law are entitled to a stay of deportation, work demeanors in the United Stales, has not assisted in the
(three of the various class action lawsuits filed against the authorization, and permission to travel while their persecution of any person (on account of race, religion,
INS for improperly handling the 1986 Amnesty program). application is pending. nationality, political apinion or membership in a particu-
2. Entered the United States before January 1, 1982 and 4. The limitation on judicial review under lIRAIRA (Section lar social group), or is otherwise not a danger to the
resided continuously in the United States in an unlawful 377) will not apply to applicants under the new law and community in the United States.
status through May 4, 1988. they will be entitied to the same review allowed by the
3. Was continuously physically present in the United States 1986 laws

?eggaign(lgﬁe?ﬂc?s?;n;azrigﬁolcii? :E;Ldmfc'gnaiﬂ;‘ﬁ:[;: 5 Newly legalized persons will not be disqualified from

" f receiving certain public welfare assistance. (Under the : x
“,Jm 4 “””'”9 m .cuntnnungs physical presence): original Section 245A applicants were disqualified REIIEf Avallable Under
4. Files an Application of Adjustment of Status to Permanent from certain assistance for 5 years after their applica-
Resident with the INS within one year of the date on which tion was filed). However, they may stil be subject 10 the New Law:
the INS Issues final requlations to implement the new law. restrictions based on the 1996 Welfare Reform Law
The INS is required to issue the new regulations within 120 ) : ) Eliaib i i b feiGdom 8 i
days after enactment of the “LIFE” Act on December 21, 2000. 6. The confidentiality provisions of Section 245A (that igible applicants will be protected from deportation for
5. Has notbeen convicted of any felony or three or more mis- genqra\ly prevent mg information submitted on I‘hg vioiations of their status in the United ;rams. but will continue
demeanors, has nat assisted in the persecution of any per- application from being used for any purposes em—,pf lur be depurlgble for other grounds of deportation, including
son (on account of race, religion, nationality, political opin- criminal prosecution) will continue to apply. except that criminal activity

fon or membership in a particular social group), and is information submitted by an applicant under the new

registerad or registering under the Military Selective law may be used in proceedings to rescind an adjust- [El'?mlf applz;antj :“g gf tenmled S BT
Service Act (if required to do so under that Act) ment of status. autnorization In e Unitea otates

B. Is not inadmissible to the United States as an immigrant It the applicant for the benefits under the late legalization
INS may ({for hqmanitanan purposes, to assure family provisions of the LIFE Act is applying from outside of the
unity, or when it Is in the public interest) waive any of the Protecti()n from Deportaﬁon United States, the INS is required to establish a process by
g;?sungfugfoitr;ggg:;ssf&lﬂﬂf;cgerﬂt”%usseagsgaégguéuc?ggg ¥ . which eligible spouses and children may be paroled into the
grounds. In addtion, the INS may grant a walver of the and Work Authorization are United States in order to obtain the benefits under the new law.
grounds of inadmissibility related to aliens seeking admis- 1
sion after previous removal and aliens present in the U.S AUthonzed f()r SDOUSCS and
after previous immigration violations Children Of Late Legalizati()n

7. Is able to pass the naturalization exam (relating to an . . &
understanding of basic civics and the ability to speak, read Apphcarlts Certain Waivers and
and write ordinary English), or show that they are satis- P . ﬂ‘
factorily pursuing a course of study (recognized by the INS Consistent with laws passed in 1990 to protect the family rotections from
to achieve such an understanding of English and civics). of legalization applicants who were already in the United

Deportation Now Available

2 for Applicants
QUICK SUMMARY - Adjustment of Status Under NACARA

Under Section 245(i) and HRIFA Laws

1 ) = : T leaves the U.S. to go to A Ganstilar\isa Appointment, he ; Grounds of \nadm|:s,sm\m¥ - Certain waivers m applications
» What is the “re-opening" of Section 245(i) until April will be subject to the “fen-year bar” which requires for adjustment of staius for Permanent Residence under

30, 20017 Jorge to stay out of the U.S. for ten years! NA_CARA_and HRIFA‘ ;_Jrovide for INS to waive certain grounds
of inadmissibility refating to {he re-entry after a previous order
g . AL . ’ A of deportation or removal (212(a){2)(A)) and (C).
A: This new law will allow beneficiaries of visa peti- A (SRGRHENANand |
tions filed and received by the INS before April 30, 2001 Protection from reinstatement of Prior Orders of Deportation
to immigrate into the U.S. through adjustment of status If Carmen is a U.S. citizen and her boyfriend, Ricardo or Removal shall not be Reinstated: In applications for
and therefore avoid the 3/10 year bars. who entered the U.S, unlawiully three years ago from Adjustment of Status for Permanent Residence, for

the Philippines, have been fiving with each ofher for Suspension of Departation, or for Cancellation-of Removal as
2- Why is Section 245(i) so impartant? sometime, then; ! provided by NACARA or HRIFA, the INS shall ot rainstate pre-
In deEE to take gd;_anrz:jge 'olfnme tSection %‘g’(') vious orders of removal or deportation in order to prevent

1 . ] reopening Carmen and Ricardo will have to marry if they ol : et s A AT e
A: i Mariais 2 US. citizen and her brother Jorge has  jave each other, and then Carmen can prepare and file a IEE AceREIurT o e ey 2 R eh

been living in the U.S. since he entered unlawfully three Form |-130 Alien Relative Visa Petition for Ricardo with apply)

years ago, but Maria has delayed filing a Visa Petition INS where they live. Motions to Reopen Procedures Allowed: NACARA and
begause of the long waiting period in this category, itis Those who find out about the new law close to the HRIFA applicants who become eligible to apply for adjustment
urgent that Maria ﬂE§ a Fourth-Preference Visa F’Et!t_{ﬂn deadline, or otherwise wait until the last minute, may of status to Permanent Resident, Suspension of Deportation,
for Jorge before Aprl 30, 2001, If she files the Patition  protact themselves by fiing a Form 1-130 Alien Relative or Canceliation of Removal arising from the changes In the
before Aprl 30, 2001 deading, Jorge will eventually be Visa Petition only by the peitioner spouse. This, how- LIFE Act will be able to file one Mation to Reopen any exclu-

able to immigrate to the United States through adjust- ever, will not be as beneficial for Ricardo as filing the full
ment of status and will not suffer the ten-year bar. If Form I-485 Adjustment Application by the allen spouse,
Maria does not file the Visa Petition before April 30,  which will make it possible for Ricardo to get employ- e . T
2001, Jorge will not be able to immigrate to the U.S.  ment authorization and legal permission to remain in the gt “This, IRl G 06 RGER SR 519 itithslenkls
while he is in the U.S. The prablem is that as soon as he United States. ing any tme and numerlcal limitations otherwise imposed
under the Immigration and Nationality Act heretofore.

sion, deportation, or removal proceedings in order to apply for
an adjustment of status to Permanent Resident under the new
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