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Letters 

Bar News has received an ove rwhelming 
respo nse to the article "Washington Re­
jec ts ' Friend ly Parent' Presum p tio n in 
Chi ld Custody Cases" pubLshe<l in August 
(p. 32). Here, Lhe authors respond. 

What l s the Friendly Parent Concept? 
The letter from a ttorney Doug Becker does 
not agree with our s ta tement "under the 
friendly µaren l concept, primary custody 
is awarded to the pare nt most likely to 
fos ter the chi ld 's re lationship w ith the 
other parent." (Octobe r Bar News, p. 7, i!4). 
The sta tement is, however, accura te per 
case law and published cornl1lentary. Sec, 
e.g., In Re Marriage of Lawrence, 105 , Wn. 
App. 683, 687, 20 P.3d 792 (2001) and Joa n 
Zorza, "Protec ting Ch ild ren in Cus tody 
Disputes When One Paren t Abuses the 
Other," Clearinghouse Review, Vol. 29, No. 
12, April 1996, p. 1122. 

Mr. Becker a lso s tates: "[a [ friendly par­
ent is one who does no t make u nfou nded 
allegations about the othe r parent, does 
not withhold access w ithout basis, and is 
coopera tive when appropria te." He sta tes 
that when making the friendly pa rent de­
te rm ina tion , courts look to w he the r these 
behaviors a re "well-founded or at least in 
good fai th." (lei.) . 

These fac to rs can be part of a friendly 
pa rent analys is. Rather than focus on the 
child 's need s, the court's inqu iry shi ft to 
the marital dispute, e.g., which parent was 
uncoope rat ive w hen; were the parents' 
actio ns toward each other in good fai th or 
bad (friend ly or u n fr iendly) . The chi ld 
custody d ispute morphs in to a d ispute 
about marital conduct. The interests o f the 
ch ild become secondary. 

The Friendly Parent Concept in Practice 
The le tter From Doug Martin provides an 
in te resting example (p. 10, ,i 1). He s tates : 
"The rea l Ca tch 22 is the father who faces 
the typica l 'every other weekend' sched­
ule during the interim proceedings. If he 
fights to see his child(ren ), he is engaged 
in the abusive use of con fl ict or fou nd to 
be in transigent and loses. If he doesn 't 
fight to see h is child for more than this, 
he has abandoned the child and loses." Mr. 
Martin states that he knows o f one fathe r 
"w ho was found intransigent and fined 
$25,000 for simply go ing to tria l wi th the 
posirion of 'near equal,' o r in the alterna-

live, 'fa ther majority re idential parent."' 
Mr. Martin s ta tes tha t there "wasn' t even 
a h int o f .191" (the fat he r had d early not 
engaged in behavior that would justi fy a 
restriction under RCW 26.09.1 91). 

restriction. Cf. RCW 26.09. 191(3)(e); Mar­
riage of Wicklund, 84 Wn. App. 763, 770, 
932 P.2el 652 ( 1996); a nd Marriage of 
Littlejielcl, 133 Wn.2d 39, 55, 940 P.2d 136 

( 1997). 
Given that Mr. Martin has fairly pre­

sented the facts, what he describes is an 
appl ication of Lhe fr iendly paren t concept. 
T he fa ther lost the case sim ply because he 
was uncooperative with the mo the r's po­
sition , i.e., he asserted tha t he should be 
designated primary parent. The example 
does not demonstrate an "abusive use of 
conn ict" because there was no basis for a 

A fundamental danger or the fr iend ly 
parent concept is that it results in 11<] hoc 
decis ion m aking. Ra ther than apply an 
objective and uniform standard, the judge 
applies his or he r own values w ith regard 
to gender ro les, litiga tio n co nduct, and 
parenting in genera l. Mr. Mart in im plies 
that th is is w hat occu rred in his example. 
The tria l court d id no t see the father's ad-
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Only $25 

Per Credit Hour 

Convenient, Accredited, Quality CLE on the Internet since 1998 
Go to: www.taecan.com 

All WSTLA, KCBA & WLI courses are accredited in Washington for self study c redit. 
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vocacy as "paternal concern," but as un­
friendly conduct. 

Friendly parent legis la tion has been 
rejected by ou r Legislature nearly every 
session since 1982. Lawrence, 105 Wn. 
App. at 687. It has also been rejected by 
our appellate courts. Id. Washington 
should hold its course of nearly 20 years. 
A friendly parent factor is not in the in ter­
est of children. 

Margaret K. Dore 
J. Mark Weiss 

Seattle 

"Friendly Parent" Concept Not the 

Answer 
Editor: 
This letter is in response to the article by 
Margaret Dore and J. Mark Weiss criticiz­
ing the "fr iendly parent" criteria as a fac­
tor for residential placement (child cus­
tody). 

The no tion of requiring divorcing 
spouses Lo support each other's relation­
ship with their children is superficially 
appealing. In practice, the "friendly par­
ent" determination is both subjective and 
speculative. Parenting eva.lua lors inter­
view the contend ing paren ts and third 
parties in private w ithout procedura l safe­
guards, and receive communications from 
the parents and their counsel which are 
kept from the olher side. 

The friendly parent bias o f the evalua­
tors stimulates the interviewees to report 
"unfriendly" incidents. The evaluators re­
serve to themselves the determjnation of 
the credibility of the persons interviewed. 
Conducted in this secre t fashion, these 
parenting"investigations" resemble inqui­
sitions - lacking due process and com­
pletely at odds w ith our judicial traditions 
and values. 

In making the friencUy parent determ i­
natio n, many evaluators integrate person­
ality profile testing such as the MMPI in to 
their inves tigat ions. Profi le testing em­
ploys actuarial assumptions and probabili­
ties as its "diagnostic" m ethod. While the 
publishers of such tests caution that the 
results are "probabi listic" and therefore not 
predictive of fu ture behavior, the evalua­
tors employ the results to predict which 
parent will be more fr iendly. Th is is a 
prime example of"junk science." 

The inves tigations themselves encour-

age aJienatir1g, "unfriendly" conduct. T he 
parents know that whomever manages lo 
convince the evaluator oF the other par­
ent's unrriendliness gets the w inning rec­
ommendation. This motivates exaggera­
tion , d is tortio n and outright lying. The 
evaluators self-righteously claim that thei r 
cl inical experie nce enables them to see 
th rough th is conAicting "dirt," and to pre­
dict the friend lier parent with certainty. 
This is the ultimate of hubris. 

The article's observation tha t applica­
tio n of the friendly parent criteria need­
lessly aggravates an already difficult con-

flict and tends toward solutions which are 
bad for children is accurate. With ils pub­
lication, Bar News does a great service to 
children and their fa milies. 

Editor: 

Michael S. Pecherer 
Walnul Creek, CA 

I am w riting in support of the assessment 
done by Ms. Dore and Mr. Weiss in their 
recen t Bar News article regarding the so­
called "fr iendly parent" concept. In my 
practice, I a lmos t exclusively represen t 
su rvivors of domestic violence, or parents 

We Find Missing Heirs A Better Way!SM 

NEVER 
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NEVER 

NEVER 
NEVER 

When you need to locate heirs 
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Bases fees upon a percentage of the Estate or the 
missing heir's portion 
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missing heir 
Puts you at risk related to your fiduciary responsibility 

OTHER 
SEARCH FIRMS 

Regularly 

Usually 

Potentially 

Starts a search without your knowledge or authorization Possibly 

Offers two contradictory fee recovery systems Constantly 

Whether you decide the fee should be charged to the Estate or to the missing heir 's 
portion, our fees are ALWAYS reasonable and non-percentage based. We offer worldwide 
service, have a 97% success rate, and our results are guaranteed ... or no charge! 

[if" Always Better for the H eirs and Better for You"' 
It's your call. ■J!l!~!"!N!ll!■r,N:::r:::ER:::-N--N":::-,o---N_N._7 

:::: GENEALOGICAL l • 800. ONE. CALL®(663 •2255) ~,~ SEARCH NC 
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whose children have been abused by tlte 
o the r parent. The idea Lhal I may some­
day soon hc1ve Lo Ii l igale these cases in a 
world where Lhe "friendly parent" has an 
advantage is frightening lo say Lhe least. 

Judges look al cases as a whole. There 
is no existing wr1y in which DV cases are 
ri ltered out, and then examined differently 
than cases wi thout domestic-violence aJ­
legaLions. Although I would, and have, ar­
gued I ha t judges should look to the . 191 
factors firs t, and only if they do not exist 
- then move on to the best-interest fac­
tors in section .187 of the statute, I don't 
think this always happens in practice. 

In the proposed '' friendly parent" legi -
latio n fro m last session, I saw no practical 
guidelines that would empower judges Lo 
look to see if domestic violence exists first, 
and only then move on to look at the other 
fac tors, including that of who has been the 
so-called "friendlier" parent. l was also ap­
pa lled at the fact that the version of Lhe 
bi ll that had the support of the WSBA 
Family Law Section would unweigh t the 
"primary caretake r" prong of the s ta tute. 
Why is Lhe section w illing to lend its sup­
port Lo essentially u ndo the entire parent­
ing act w ithout ensuring that a full and 

''The Dynamic Seven" 

open debale Lakes place about it firs t? 
Cases are not litiga ted in pa rcels o r by 

issue. To those who ins is l that domes I ic 
violence or abuse allegations are made 
lightl y, or are useful as a way lo gel a leg 
up in a parenting dispute and the refore 
would be relevant to note in 1he assess­
ment of whethe r a parent was "friendly," l 
ask if you have actually tried to gel a .1 91 
li mitation in a fina l paren ting plan re­
cently? In my experience, such re!>trictions 
are difficult 10 obtain at trial, even in the 
face of phys ical documentat ion of abuse 
and injury. 

And what abou t the process by w hich 
a court would do that firs t look to deter­
mine w hether t he case has credib le DV al­
legations, and therefore should be ex­
empted from the friendly parent factor (if 
such an exemption existed in lhe legisla­
tion)? At trial, I have had judges decl ine 
to make a find ingof a his tory of do mestic 
violence and yet orde r the opposing party 
into ba llerer's treatment, indicating that 
the court believed there was some cred­
ible evidence that the opposing party ac­
tually abused my client. Even when the 
court takes a close a nd careful look a l do­
mes tic-violence allegations, it does not a l-

ways sec fi t to make a DV finding or issue 
a . 191 res triction, even when other facets 
of its decision indicate that the evidence 
of DV was credible. 

l shudder Lo th ink about the process of 
p roving which parent was "friendly" and 
w hich was not. We a lready put neighbors, 
teachers and friends on the s tand to tes­
ti fy to their personal observations about 
our c lie nts' and the oppos ing parties' 
parenting skills. Should we now put them 
on to tes tify to how Jane disparaged her 
husband in a conversation while at the 
PTA meeting, or how Ma rcus was rea lly 
at home during the ti me he sa id he 
couldn 't trade visitation days because of a 
work-re lated obligation, a nd the refore 
could have traded the days? How does that 
help children? How docs it he lp the court 
make a more informed decision about 
where chi ldren should live and what lime 
they should spend with their parents? 

Family law litigatio n d em ands that 
people open thei r most private lives and 
le t in the court , pare nting evaluators, 
guardians ad !item, family law faci litators, 
mental health practitioners and attorneys 
to take a look around. Parents are expected 
to expose their mos l personal expe riences 

Left to right: George Finkle, former King County Superior Court Judge; Rosselle Pekelis, former King County, Court of Appeals & 
Supreme Court Judge; Charles S. Burdell, Jr., former King County Superior Court Judge; Jack Rosenow, formerly of Rosenow, 
Johnson and Graffe; Terrence A. Carroll, former King County Superior Court Judge; JoAnne L. Tompkins, former Washington Court 
of Appeals Commissioner. And, welcome to our newest member . . . Larry A. Jordan, former King County Superior Court Judge. 

JDR offers: Judicial Dispute Resolution 
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• 13 comfortably-appointed mediation rooms Seattle, WA 98101 
• JDR Arbitration Rules 206-223-1669 
• Confidential, creative and timely arbitration and mediation solutions fax: 206-223-0450 
• Other services including special master, hearing officer, mock trial and appellate consultation www.jdrllc.com 
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and choices to strangers du ring litiga tion 
- a nd now we appa re ntly migh t de ma nd 
that paren ts appea r "friendly" w h ile u n 
der th is scru liny, a l r isk of los ing fu lure 
time with the ir child re n. 

Do we, asa Bar, rea lly wa n I lhe cou rl Lo 
get involved in such posu1ring no nsen -e ·) 

Is ii importa nl Lo ch ildren for judges Lo 
have a ma ndate placing value on the pe r­

cept ion o f someone's cooperation wi th the 
o the r pare nt at a time w hen the fa mily is 
b reak ing apart a nd every person involved 
is unde r tremendous s tress? l s it more 

importan t to p lace a prem iu m on supe rfi­
cia l frie nd liness than to ensure tha t al l al­
lc,gaLio ns tha t a pa rent is a n unsafe care­

take r a rc fully exam ined? l , For Lhe sake 
of my cl ients a nd the courts, hope ow- col­
lective a nswer to these questions is no. 

Editor: 

Jennie Laird 
Sent/le, WA 

This le tter is in respo nse to the anicle by 
Margaret Dore and ). Mark We iss. J am 
the ed ito r of Domestic Violence Report, a 
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per iodical w ith offices in New York a nd 
New Jersey, and wi th an advisory board 

of 29 indiv iduals who are located in 16 
s ta tes. Dom estic Violence Report has ove r 
15,000 reade rs th roughout the United 
Sta les, Ca nada and other countries. I ls d is­
tribution is roughly 40 percent to do mes­
Lie v iole nce program s, 40 pe rcent to aca­
demjc ins titu tions, and the remainder to 
m edical and m e ntal hea lth personnel, 
courts, police a nd prosecutors. Domestic 
Violence Report is com m itted to ending 
domestic vio lence a nd protecting child ren. 
To this end, Washington's rejection of the 
friendly parent concept is we lcome news. 

O n the surface, friend ly parent provi­
s io ns, requiring cons ide ration of w hich 

paren t is more likely lo provide "freque nt 
a nd conti nui ng contact," are appealing. In 
practice, and w hethe r as a factor or pre­
sumption, tJ1ey make it far more likely that 
a violent, abusive or neglectful pare nt w ill 
be awa rded fu ll cus tody of a child. For 
child ren of victims of domestic vio lence, 
they provide a da ngerous a nd absurd tes t 
for cus tody. 

Indeed, frie nd ly pa rent p rovi io ns 
make it a ll bu t impossible for a mo ther to 
raise legiti mate issues which place he r 
child at risk (e.g., if" the father has a su b­
sta nce abuse proble m , is sexua ll y abusing 
the chi ld, drives recklessly, or is not ap­
propria tely watching tJ1e child). 

The art icle by Ms. Dore and Mr. We iss 

is a valuable contribut ion to the emerging 
commen tary o n this importan t subject. 
Hopefully thei r article wi ll inspi re o the r 
s ta tes to Fo llow Was h ing ton 's lead to 
clea rly re ject the friend ly pa ren t concept. 
This is a n im portant s tep to the p rotec­
tion o f wome n and ch ildren inc ident to 

divorce, pa ternity a nd cus tody cases. 

Editor: 

Joan Zorzn 
New York, NY 

1 could n't agree more s trongly w ith Ma r­

ga ret Dare's a11icle. "Friendly parent" is a 
mis no mer for substitu ting a p rocess that 
focuses on how d ivorcing parents trea t 
each o ther fo r o ne that is ch ild-centered. 
The curre nt sta tu tes were adopted a fter 
much thought and input f rom child-ca re 

experts. They look at who has been the 
primary care taker for the ch ild. This pro­
cess is child-cen tered, factual, and m uch 



less subject to manipulation by the par­
ent who can affonJ the bes t a ttorney and 
the most money o n litiga tio n. 

If parenb who are currently losing"cus­
tody'' battles are unhappy with that out­
come, they might consider changing their 
behavior and becoming more intimately 
involved in their children's lives before 
their marriage breaks up. That would be a 
much better solution than creating more 
fractious litiga tion, which we all know is 
one of the worst things that can happen 
to a child of divorcing parents. 

Editor: 

Patricia H. Wagner 
Seattle 

J have viewed with interest the discussion 
and comments on the fr iendly paren t con­
cept. As a practitioner who does some fam­
ily law o n occasion, I have observed the 
behavior patterns described in the"friend­
ly parent" article by Margaret Dore and ). 
Mark Weiss. lt has been my observation 
that the friendly parent crite ria can be 
manipulated, and most often increases 
connict among parents already given Lo 
manipulative and hostile behavior. 

The true tragedy in this situation is the 
ch ild o r children involved. Individuals 
engaging in this behavior do not have the 
best in terest of the child as the underly­
ing reason for such behavior. This puts the 
child and the courts at a disadvantage. The 
child becomes a pawn in an adult conHict. 
The court must discern whether the par­
ents' behavior actually represents a true 
and loving parental interest (as a lways 
advanced), or the request is a subtle a t­
tempt to use the legal system to hurt an 
ex-spouse (or soon to be ex-spouse). It is a 
d ifficult task even with the assistance of 
fa mily court services, counselors and eval­
uators. 

The friendly parent concept tends to 
increase litiga tion between parents on an 
emotional level that is not healthy for the 
adul ts, or in the best interest o f the ch ild. 
The Legislature's decision to reject the con­
cept in Washington puts children's needs 
fi rs t and removes a tool tJ1at can be used 
by immature adults to hurt each other 
without regard to ilie impact o n the chil­
dren involved. 

L. Yvonne Paramore 
Seaule 

Editor: 
l read wi th in terest "Washington Rejects 
'Friendly Pare nt' Presumption in Child 
Custody Cases" in the August Bar News. 
The issue of the use of the "friendly par­
ent" is a matter of great controversy in the 
fa mily law bar. Repeated attempts to 
implement a "friendly parent" presump­
tion have been rejected by the Legislature. 
l agree in large µart with the views ex­
pressed by Ms. Dore and Mr. Weiss, and [ 
agree that ilie adoption of this concept 
burdens the judges w ith the application 
of a concept which is largely unprovable. 

What is so difficult about "friendly par­
ent" is iliat tJ1e concept seems so t ranspar­
ently "good" that al firs t glance you can­
not imag ine why one would not support 
it. Unfortunately and perhaps surprisingly, 
the concept cannot be implemenled in 
practice wi thout creating a litigation tool 
for parents acling in bad faith w ho are 
seeking to create conflict. 

The proponents or the friendly parent 
presumption have never clari fied how a 
court is to make Lhis determination. Be­
fore the Lawrence case, I saw th is concept 
used by the court or by a psychologist to 
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PAID ADVERTISEMENT 

Free Report Shows Lawyers 
How To Get More Clients 

Rancho Santa Margarita, 
CA.- Why do some lawyers 
get rich while others struggle to 
pay their bills? 

The answer, according to 
California lawyer David M. 
Ward, has nothing to do with 
talent, education, hard work, or 
even luck. 

"The lawyers who make 
the big money are not 
necessarily better lawyers," 
Ward says. "They have simply 
learned how to market their 
services." 

A s u ccessful so l e 
practitioner who once struggled 
to attract clients, Ward credits 
his turnaround to a referral 

marketing system he developed 
six years ago. 

"I went from dead broke 
and drowning in debt to 
earning $300,000 a year, 
practically overnight." 

Ward says that while most 
lawyers depend on referrals, 
not one in I 00 has a referral 
system. "Without a system, 
referrals are unpredictable. You 
may get new business this 
month, you may not," he says. 

A referral system, however, 
can bring in a steady stream of 
new clients, month after month, 
year after year, be says. 

" It feels great to come to the 
office every day knowing the 

phone will ring and new 
business will be on the line." 

Ward, who has taught his 
referral system to over 2,500 
lawyers worldwide, has written 
a new report, "How To Get 
More Clients In A Month 
Than You Now Get All 
Year!" The report shows how 
any lawyer can use this system 
to get more clients and increase 
their income. 

Washington lawyers can get 
a FREE copy of this report by 
calling 1-800-562-4627 (a 24-

hour free recorded message), or 
by visiting Ward's web site at 
http://www.davidward.com 
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criticize a parent's conduct immediately 
prior to o r during the actual custody liti­
gation. 

This is a t best a tragic misuse o f the 
frienuly µarent concept. If implemented 
without clarificat ion, the friendly pc1ren1 
concept would be at odds with a parent's 
implieu duty to provide the cou ,1 with the 
information required under both RCW 
2(i.09. 19 1 and RCW 26.09.187. The court 
must place ce11ain restrictions on a par­
ent who is found by the court to engage 
in conduct such as "physical, sexual, or a 

pattern of emotional abuse of a child" or a 
"history of domestic violence." See RCW 
26.09.191. The court cannot engage in th is 
analysis if a paren t is d iscouraged from 
coming forward to aJlege that the inappro· 
priate conduct occurred. 

Let's look at how the court would ordi­
narily obtain evidence, for instance, of a 
parent's domestic-violence history. In or­
der for a court to engage in this analysis, 
the abused party, or a µa renl seeking to 
protect an abused chilu, must present the 
evidence to the court. In custody litigat ion, 
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thi s evidence could appear in many forms, 
but typically a parent would submit a dec­
la ration for a hearing to adopt a tempo­
ra ry parenting plan along wi th any other 
adm issib le evidence (e.g., pictures). He o r 
she would likely be interviewed hy a fo­
rensic psychologist or a guardian ad I item, 
and finally present testimony a t a trial or 
evidentiary hearing. 

Under the friendly paren t concept, the 
parent bringing forth evidence of the other 
parent's past "bad" behavior would be sub­
ject to criticism as the"un friendly paren t" 
rrom the moment the firs t declaration is 
fil ed. The other parent will naturally re· 
spo nd by accus ing the firs t parent of 
manufacturing the a llegation for the pur­
pose of influencing the custody litiga tio n. 
This strategy is used Lo muddy the waters 
so that it is more difficult for the fact-fi nder 
to determ ine by a preponderance of the 
evidence that the alleged conduct has oc­
curred. 

As it is, many victims of domestic vio­
lence are arraid to come forward because 
they fear retal iation by the other parent. I 
have beard many clients te ll me that the 
o nly reason they are leaving an abusive 
o r battering relatio nship is that they want 
to protect their ch ild ren. These c lients, 
faced with the prospect of being attacked 
as the "unfriendly parent," may never leave 
these relationsh ips, and as a resu lt, those 
children will remain at risk. Alternatively, 
the clients w ho find themselves in custody 
litigation will not come forward w ith the 
relevant evidence, and the court will never 
be in a positio n to protect that parent or 
his/her children. 

J have heard proponents of the concept 
argue in response that the solu tion to this 
problem is to require the court to apply 
the concept only in circumstances where 
there is no fi nd ing of domestic violence 
under RCW26.09.191. This proposal ig­
nores the practical realities of the litiga­
tion system where each side takes an 
adversarial posi tion and the court hears 
a ll evidence in one proceeding. A parent 
defending against an allegation or domes­
tic v iolence will inevi tably come into court 
wield ing the friendly paren t concept as a 
sword. In my experience, judges are reluc­
tant to fi nd that a parent has a histo,y of 
domes tic violence, in part because of the 
significant consequences el forth in the 



statute (i .e., ma ndatory res trictions on de­
cision-making authority, d ispute resolu­
tion, and limi tations on residential time). 

T he most effective use of a fr ie ndly par­
ent strategy is its use in opposition to a 
request for a finding o f domestic violence 
or other behavior wh ich would subject a 
parent to restrictions u nder RCW 26.09. 
191, regard less of how the fr ie ndly pare nt 
concept is codi fied in the s tatute. 

Moreover, many cl ients arc faced w ith 
the practical realities imposed by a li m­
ited li tiga tion budget. A cl ient with a le­
g itimate domestic violence history may be 
unable to afford to go Lo tria l to request 
the finding of domestic-violence from the 
court:. [f that clien t chooses Lo sellle with­

out such a finding in an agreed parenting 
pla n (a likely inevi table consequence of 
sen ling), then the other parent can use the 
fr ie mlly parent conccµt as a tool to lay the 
foundation fo r a post-decree modificatio n 
action by creat ing c ircumstances where 
the abused parent looks unfriend ly a f'l er 

th e dec ree has been entered. 
For ins tance, the manipulative µarc nt 

would engage in a pattern of telephon ic 
harassment and then a llege that the o ther 
parent was unfriendly because that par­
e nt re fused Lo a nswer the te lephone when 
the parent "called to d iscuss the cl1i ldren." 
The manipulative parent would agree lo 
swap weekends w ith the other parent, and 
then call Lh e police Lo document that visi­

ta tion has bee n with held during his/her 
weekend. Then, when the manipula tive 
pare n t seeks primary res idential care vic1 

a petition for modifica tion, the other par­
ent is at an inherent disadvantage because 
the modification s tatute disfavors the con­
s ideration o f predecree facts, and tha t 
pare nt's abili ty to ra ise the domestic-vio­
lence his tory from before the decree may 
have been compromised. 

In sum, l suggest tha t Lhe friend ly pa1·­

ent concept cannot be applied to behav­
ior w h ich occu rs in the context of the cus­
tody litigation, and as a practical matter, l 
see no way to determine who is the more 
frie ndly or unfriendly parent without cre­
ating these u nintended consequences. Pro­
ponents of the fr iendly paren t concep t 
have done a good job of raising a troubli ng 
issue: How can the adversar ial court sys­
tem encourage paren ts lo be cooperative 
for the be nefit of their chi ldre n? linfortu-

nately, the friend ly parent concept is not 
the answer. 

David S. Law 
Seal/le 

Reliance on Nunn Misplaced 

Editor: 
Twas appellate counsel for the mother in 
the Custody of Nunn case that was "ex­
plained" in an art icle in the Augus t Bar 

News. I had a h ard time recogniz ing the 
case after the authors fi nished cramming 
il in to their "fr iendly parent" paradigm. 
You would never know from their descrip­

tion that Nunn was a third-pa rty cus tody 
case, applying for different standards than 
those used in establishing a parenting plan 
for d ivorcing parents. Characterizing Nunn 
as a "fr iendly parent" case is s tretch ing 
th ings, to say the least. 

There should be nothing ex traord inary 

or wrong with a court considering which 
parent w ill faci litate contact w ithi n a fam­
ily in deciding a res ident ia l plan for the 
ch ild ren of d ivorc ing parents. Unfortu­
na te ly, fa lse and exaggerated claims of 
"abuse" a nd other misconduct are made 
every day in our courts in o rder to gain 
unfair adva ntage in parenting disputes, 
wi th little regard to the long-term conse­

quences Lo the family. 
A paren t's abusive use of the court sys­

Lem in this manner can and should be con­
sidered in making pa_renting-plan d eci­
s ions. Ye t il is just as oflen the pare ni- who 
challenges m is leading claims of miscon­
duct who is excoriated as an advocate o f 

the"friendly parent" concept. Hostili ty a nd 
connict between µarenl s is ra rely in a 
child 's best interes ts. None of the cases 
cited in the a rticle proh ibits considera tion 
of a parent's hos tile a ttitude toward the 

o ther parent. 
l sugges t tha t we a ll try to decide w ha t 

cases mean by looking a t what the judges 

wrote. The appe!Jate court in Nunn held 
that a parent could no t be fou nd to be 
unfit, and custody of her child awarded to 
a th ird party, simply because t he paren t 
res is ted untrue allegations. Re liance on 
Nunn to support the aulhors' agenda of 
eradicating use of the so-called "fr iendly 
parent" concept is m isplaced. 

Calherine W Smith 
Seullle 
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Needs-based Awards Unreliable 

Editor: 
While impressed by the research in 
Coreen R. Ferencz's article "Child Support 
and Wealthy Parents: How Much ls Too 
Much?" (August Bar News, p. 22), I cannot 
agree with final conclusions lo place the 
burden upon the presumably less wealthy 
parent to itemize the "needs" of the chil­
dren to receive support commensurate 
with a wealthy pare nt's abi lity lo pay. 
What an additional boon such a privilege 
would be for the wealthy that now they 

don 't even have to pay child support as a 
percen tage of their income like the rest of 
us "Muggles,"' but may even pay far less if 
they can prove by virtue of their stingi­
ness that their children need less. 

Ms. Ferencz's argument seems to be 
that support awards which exceed the ac­
tual needs of the child are not child sup­
port, but either 1) an unfair windfall to 
the custodial child via distribution of a part 
of the obligor's estate, or 2) unfairly de­
prive the noncus todial parent of the right 
to take part in d iscretionary spending de-
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cisions for the child. In Fact, noncus todial 
parents can make all the discretionary 
spending decisions they want Lo during 
their reside ntial time with Lhe ch ild. A 
child is most likely to emulate the parent 
they respect most, whether Lhat person is 
a miser or a spendthrih. I don 't see how 
requiring a parent to List their child 's ac­
tual needs, which may include a large 
mortgage, security system, entertainment 
center, etc., a ll of which may be argued are 
paid lo keep the child in the same living 
standard established by the parents, wi ll 
feel less like a panial distribution of the 
wealthy obligor's estate. 

Ms. Ferencz concedes that a rule based 
upon the actual needs of the child will lead 
to some inconsistency and unpredictabi­
lity in cases with each side itemizing the 
child's needs, but she believes it will bring 
decis ions closer to the true purpose of child 
support, which she reasons will benefit 
both parents and the child. 

But the ensuing litigation would likely 
result in the greates t windfall for family 
law attorneys. We attorneys could pu t in 
our two cents about how and where to 
spend the most money on one 's children 
to increase child-suppo11 awards. I'm sure 
there would be a plethora of cases which 
tried to disti nguish "actual" needs with 
"basic" needs of a child. The court file 
would be loaded with receipts offered by 
the custodial and noncustodial parents 
and the rest of us looky loos could see 
where the rich spend their money. But the 
bottom line is that all this litigation would 
likely only hurt both parents and children. 

Predictability and stability in family 
law are to be cherished. Even with the 
ma ndatory child-support schedules in 
place, divorcing parents still manage lo 
fi nd all kinds of issues to argue. In those 
cases where income is not disputed, the 
mandatory sd1edules make a nice starting 
point from which parties have been forced 
for the most parl to agree. It is also a simple 
fact that the more contentious two pa11ies 
are, the worse divorce can be for the chil­
dren. This fact cuts across all economic 
lines. Children of rich parents suffer no 
more or less than children of poor parents 
over the splitting of their fam ilies. 

W bj le I agree wi th Ms. Ferencz that 
there is hopelessly little guidance in Wash­
ington for courts to set supp011 for couples 



with net incomes which exceed $7,000 per 
month, r would skip the laundry list of 
need-based supporl in favor of either en­
couragingthe Legislature Lo adopt a higher 
threshold level and increase chi ld-support 
amounts along the same slightly decl in­
ing percentage curve as the current sched­
ules (as in the state of New Jersey), or sim­
ply encourage lhe courts lo set a strict pcr­
cenLage formula based upon nel income 
and number of children (as in states like 
New York). 

Although need-based awards sound 
logical and reasonable, they are loo con­
tentious, too unpredictable, and too unre­
liable to support. 

Emily f. Tsai 
Des Moines 

1. For those language purists, the term 
"Muggle" comes from J.K. Rawlings' Harry 
Potter and the Sorcerer's Stone, and actu­
ally means those people who do not pos­
sess magical powers or powers of wiz­
ardry. Used here, it is a metaphor for par­
ents who do not earn a combined monthly 
net income above $7,000. 

Praise for Editor 
Editor: 
You are doing a greal job as the editor. 
Keep it up. 

Llewelyn C. Pritchard 
Seattle 

Readers are inv iLed to submit letters 
of reasonable length to the editor via 
e-mail at comm@wsba.org, by fax 
(206-727-8319), or mail. Due date is 
the 10th of the month for the sec­
ond issue following, e.g., November 
10 for publication in the January is­
sue. Letters to Bar News will usually 
be published, unless the writer spe­
cifically asks us to withhold publi­
cation. The editor reserves the right 
to edit letters as deemed appropri­
ate. 

Child Abuse Cases 

-I work on them every day. 
Child abuse litigation is tough. But it's 
a little less tough if you do it daily. 

For six years I have been committed to 
providing superior representation in 
child abuse cases. 

David S. Marshall 
206.382.0000 

T SONGAS LITIGATION CONSULTING'Nc. 
STRATEGIC PARTNERS IN TRI A L PREPARATIO N 

Case St.r.uegy 

Wilness 
Prcpar.uion 

•• :o ◊ 
• • Focus; Group 

Research 

~ 
~ 

Community 
Aniwdc Survey 

Ca.,;c Evalua1ion 

Complete Tt-ial Consulting Services for the 
Northwest's Leading Law Firms 

Strategy·Research-Graphics i 
Litigation 
Graphics 

M ock Trial 
Rcsc:irch 

~&~~&~ 
~~&~~~ 

Jury Selection 

Po~1-Tri:il 
Juror lmcrvicw!> 

CLE Programs 

Call for the latest in courtroom technology or contact: elizabeth@rsongas.com 

Telephone: 503/225-0321 Toll Free: 888/452-801 9 Fax: 503/ 225-0382 
222 SW Columbia Street, Suite 1650, Portland, Oregon 9720] 

info@tsongas.com www.tsongas.com 
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Offieial 200 I 

Washington 
Administrative Code 

Call us today toll free at: 
1-866-650-6369 

We'll gladly take your credit card order over 
the phone. 

Or fax this form to: 360-586-6480 

If you prefer to pay by check, send your order 
to: Office of the Code Reviser, Order Dept, 

PO Box 40552, Olympia WA 98504 

Method of Payment: 

_J Check for total amount enclosed. 

Make checks payable to the Office of the Code Reviser 

Ship __ set of WAC to: 

First Name Last 

Company Fl/Suite/ Department 

Address Bldg/Apt 

City St Zip 

Daytime Phone email address 

Month Year 

_J Visa 
Card number _J Moster Cord 

l I 7 [ l l 
Expiration Dote 

1 r [ □ I I I I 11 I I I J LI I 11 
Signature [required for a ll cha rge orders] 

Tax & s hipping tu.formation: 

Soles tax is 8% of total amount 

You are not required to pay sales tax if: 
l. Your order is being sent out of state 
2. You are a federal agency. 

No shipping or handling charges 



The WSBA: 
Your Bar Association 

I l is nol possible to wrilc th is column w ithout commenting 
o n the na tional tragedy of September 11 and the Un ited 
Sla tes' response. As Americans, we tend to take our safety, 

freedom and rights for granted. These events have provided a 
stark reminder of the high cost o f these inheri ted rights. 

The ABA repo rts that an est imated 14,000 lawyers occu­
pying space in the World Trade Cente r buildings have been 
d isplaced. Consider lhal this number is mo re than half tha t 
of lhe WSBA membership. As lawyers we wi ll respo nd, both 
in ternally and externally, by attempting to balance the resto­
ra tion of our security and safety with protecting the free­
doms and rights we enjoy. 

Although undoubtedly there wi ll be some erosion of our 
freedoms, we must recognize this need for balance. Because 
we support and maintain the rule o f law inherent in our soci­
ety, our jud icia l system will a llow us lo ma intain a balance 
between increasi ng our individual secu ri ty and preserving 
the principles tha t have se1ved our country for more than 
200 years. 

Member Involvement 

In the year ahead, we expect to have increased interest from 
mem bers who want to become involved in Bar activities. We 
very much invi te and welcome your parlicipal ion. There a re 
still openings on many committees - simply contact your 
d istrict governor if you're in terested (see page 5 for a !isling 
of all governors). If you 're nol al ready a member of a section, 
I encourage you Lo thin k about membershi p; it's a wonder­
ful way to meet o ther lawyers in your a rea of practice, and 
keep up to date aboul issues and events. You can fi nd infor­
mat ion about the WSBA's 23 sections on the WSBA Web sile 
at www.wsba.org/sect ions, or you may contact WSBA Sec­
lions Liaison Ton i Doane at ton id@wsba.org or 206-727-8293. 

Many peop le con nect with colleagues and fr iends by par­
ticipating in specialty and local bar associations. There's a 
lis t of these organizations and con tact informatio n on the 
WSBA Web site at www.wsba.org/guide. Because ofour state's 
civil eq ual justice funding crisis, we are in cri tical need o f 
volunteers lo provide pro hono service. I encourage you lo 
help the less fortu na te members of our com munities. See the 
WSBA Web site a l www.wsba.org/a tj/support.html, or con­
tact Sharlene Steele a t sharlene@wsba.org or 206-727-8262. 

by Dale L. Carlisle 
WSBA President 

WSBA Publications 

A new WSBA Membership Guide, which includes informa­
tion aboul numerous me mber services and Bar programs, is 
d istributed to all new members, and other members may rind 
it useful, too. For a copy, go lo the WSBA Web site at www. 
wsba.org/membership-guide. 1[ you don' t have Internet ac­
cess, you may request a copy by contacting the WSBA Ser­
vice Center a t 800-945-WSBA or 206-443-WSBA. 

Also new is a pa mphlet titled 8-MythsTrulhs about Law­
yers, wh ich helps d is pel some of those a ll-too-common 
misperceptions about lawyers and o ur legal sys tem. Sec page 
58 for deta ils about ordering the pamphlets. 

Most of you a rc already aware of Resources, the member­
sh_ip d irectory which the Bar Associatio n dislribules an nually 
at a very modest cosl lo members. The directory assists you 
in fi nding lawyers th roughout the state, and includes other 
useful information such as ethics opinions, W SBA bylaws, 
the Rules of Professio nal Conduct, MCLE in formation, a stale 
and federal court directory, and much more. 

License Fees 

License fees are now fi xed by the Supreme Court for the next 
two years. Th is is usually done in t hree-year cycles, and 2001 
was the fi rst year o r the current cycle. The WSBA, like other 
businesses, has a general group or expenses w hich ar e rela­
tively fixed, wi th increases based o n various components of 
the cosl of living. We also have var iable factors, including the 
size of our staff The Bar has a number of r unctions, the pri­
mary one of which is discipl ine, tha t use member license 
fees for the ir opera tion. Others - mos t notably WSBA-CLE 
- are fu lly selr-support ing, and no mem ber license fees are 
used. We plan to address, over the next year, our long-term 
license-Fee structu re (in an effort to keep it less than cost-of­
living increases), ns well as ways to continue to fund and 
provide se1v ices thal our members w ish to have avai lable. 

The financial o peration of the Bar Associatio n is reported 
in an audited annual financial report, which wi ll be presented 
to the Board of Governors in early January. This information 
wi ll be posted lo the WSBA Web site at www.wsba.org/fi­
nnnces. The Board of Governors remains co mmitted lo be­
ing financially responsible in operating the Association and 
in budgeting fo r expend iture of members' license fees. !l'.1J 
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NOW SHIPPING! 

Revised Code 
0 1 Washington 

200 I Supplement $ 4 0 • 0 0 p lus 8% sales tax 
Price includes the 2001 RCW cd* 

Call us today toll free at: 1-866-650-6369 

We' ll gladly take your credit card order over 
the phone. 

Or fax this form to: 360-586-6480 

If you prefer to pay by check, send your order 
to: Office of the Code Reviser, Order Dept, 

PO Box 40552 , Olympia WA 98504 
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Month Year 

_J Visa [_J Check fo r total amount enclosed. 

Make checks payable to the Office of the Code Reviser C ard number _J Master Card 
I Tirn 

Expiration Do te 
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First Name Last 

Company Fl/ Suite/ Department 
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Daytime Phone email address 
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Signature [required for all charge orders] 

Ta x & s hipping Information: 

Sa les tax is 8% o f total a mount 

You are not required to pay sales tax if: 
l. Your order is being sent out of state 
2. You are a federal agency. 

N o shipping or handling cha rges 



This mon. th, Spokane lawyer Carl Hueber writes 
about appreciating each moment, coping with 
unbearable loss, and looking forward with hope 

to Thanksgivings to come. 

When he received the 2001 WSBA President's 
Award at the recent WSBA awards dinner, 
Randy Gordon - Bellevue lawyer, profes­
sor and frequent Bar News contributor 
- mused on what it means to be a 
country that was li terally invented by 
lawyers. As we grapple with our 

Carl Hueber writes: I spent most 
of my youth perfecting my skills as an 
underachiever. My folks were con­
cerned l would never make it through 
high school, and started putting money 
away to buy me a gas sta tion. 

Someone changed my direction. Her 
name was Kellie Craigen. She had red hair 
and Irish blood. We met in high school, 
dated through college, and were married 
shorLly after graduation. l had always dreamed 
of being a lawyer; Kellie helped me realize J could 
reach my goal. With her support, I made it through law school. 
We often talked of her one-half interest in my degree. 

We both built our careers. Despite the occasional warning 
to not use "that lawyer voice," she was proud of my profes­
sion. She didn't think lawyer jokes were funny. Kellie was at 
her best with our home Fi lled with friends, most of them 
lawyers. 

In 1995, life was as good as it could get. We celebrated our 
20th anniversary and 20th college reunion Lhe same monlh. 
Kellie was pregnant: with our second child, and we had fig­
ured out how to pay our bills while she took a few years off. 
We also learned that she had malignant melanoma. She de­
layed treatment until our son was born. Christopher was nine 
months old when we lost her. 

My world was turned upside down. J learned a lot about 
life and myself during this time: 

Two Cents' Worth 
by Mark A. Panitch 

Bar News Editor 

collective identity as lawyers, Randy gives us some es­
sential perspective on who we are. 

Both pieces were written before September I I , but 
both seem particularly poignant and appropriate now. 

In the aftermath of the September 11th trag­
edy, as we look for personal s trength for 
ourselves and political strength for our 
country, these essays offer two essen­
tials - hope and perspective. 

The staff of Rar News wishes our 
members and their fami lies a happy 
and healthy Thanksgiving. 

· Fami ly is not lim ited to blood relat ives. 
· It is hard to find a masculine-looking 
diaper bag, and most restaurants only 
have a diaper-changing station in the 

women's restroom. 
· Luck and devine intervention have every­

thing to do with finding a good nanny. 
I was fortunate to have partners who gave 

me all the support and time I needed. 
Sometimes, a judge will call an attorney to the bench 

just to ask how he is doing. 
Parents should not have to bury their children. 
Sometimes, court staff will ca ll to sec if you need a con­

tinuance. 
· You need your kids as much as they need you. 
· Time really does heal all wounds, but it doesn't do much 
for the scarring. 

In my younger years, I had an occasional fantasy: I am at 
a large gathering in my honor - perhaps an investiture, 
awards dinner or retirement party. At the podium, I am elo­
quently speaking of how none of th.is would have been pos­
sible without Kellie. J never got to live my fantasy; cancer got 
in Lhe way. I regret that I never took the Lime to publicly 
thank her - w1til now. 

As you sit at your Thanksgiving table, take a look around. 
Is there someone there who was responsible for your becom­
ing a lawyer? IL might be a good time to say thanks. 
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Randy Gordon writes: My thanks to 
President Jan Eric Peterson for th is award 
and his leadership. Ordinarily, my heart 
would be brimming over w ith happiness 
at receiving th_is award. But with the tragic 
events and loss of life of this week, I arn 
hea ,·tsick. My heart is broken. 

I have s truggled to find words to sha re. 
IL occLLrrcd to me that the re a re two types 
or durability: that or concrete and steel, 
slow to form, and d ifficult , but as we have 
seen, not impossible to break; and tha t or 
flowers - f rag ile, evanescent, yet resi I ien t 
and enduring. America has both types or 
durability. There is p lenty or concrete and 
steel. But the idea or America is not based 
on concre te a nd s teel, and cannot be 
touched , even by acts as savage as those 
or September 11. 

I have often said that the idea o r 
America was invented by lawyers. T his 
would not be m uch or an overstatement 
were we only to consider that 31 of the 55 
members of the Consti tut ional Conven­
tion were lawyers. But, in addition, law­
yers ca n also claim John Adams, tha t co­
lossus of independence; Thomas Jefferson, 
the author of the Declaration of Indepen­
dence; James Maclison, the father of the 
Consti tu tion ; Abraham Lincoln and bo th 
the Union and Confederacy secre taries of 

Whenever constitutional 

rights arising under that raft 

of legal technicalities called 

the "Bill of Rights" are 

attacked, it is lawyers who 

defend them. 

war, Edwin Stanton and Judah Benjamin ; 
roughly half the presiden ts; John Marshall 
and the just ices of the Supreme Co11rl; 
most of the Senate; and currently, about a 
third of the House or Representa tives. 
Whenever cons titutiona l rights a ris ing 
under that rart of legal technicalities called 
the "Bill o f Rights" a re attacked, it is law­
yers who defend them. These rights are 
not self-executing. Ye t, as Senator Dow 
Constantine tells us, only nine out of 147 
Washing ton legislators are lawyers. We 
can do be tter. 

Ceneas, the emissary from King Pyr­
rhus lo the Roman Sena te, was asked upon 
his return w hat the Senate was like. He 
replied that it was a n "assemblage or 
king ." I va lue this award from my col­
leagues in the Bar as being received rrom 
an "assemblage of kings." 

We lawyers have nearly forgotten otLr­
selves. And that is how my effort to un-

clertake the tug of war over lawyers' pub­
lic image began: lo he lp us remember our­
:;elves. It was somewhat like the story of 
the man standing outside the gates of 
Sodom holding a sign saying: "Repent." He 
was approacl1ed and told: "These people 
won't change. You 're wasting your lime." 
The man replied: "l do not hold the sign 
to change them, but to keep myself from 
be ing changed ." 

Imagine going to plumbing school for 
three years and being told a ll about pipes 
and joints and welds and fixtures, b u t 
never bei ng told about water. They call this 
law school. for we teach about law and 
statutes and rules, but do no t teach the fu n­
damental fact that just as plumbing is a 
water-delivery system, law is a just ice-de­
livery ~ys tem. And where does the justice 
come from 7 It comes from the hearts and 
conscience of lawyers, from that touch­
s tone o f individual conscience mentioned 
in our Rules of Professional Conduc t. 

So now you understand w hy it is that l 
believe that those who a ttack lawyers are 
attacking the water supply, poisoning the 
rese1v oir, attacking the justice-delivery sys­
tem - why it is I am proud to accept this 
President's Award for my work on behalf 
of our profession, and why I am proud to 
be a lawyer. :-'"ll 

Meet the ~orthwest's newest peace-keepingforce . 

Alben 
Malanca Joe 

Gordon Jr. 
Dale 

Carlisle 

Elizabeth 
Manin 
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Donald 

Thomas Thompson Jim 
Greenan Waldo 

'Ihe Mediators <jfirbitrators (_fanel at 
Gordon 'IhomasJioneywell M alanca (_feterson <j <Daheim LLP 

Armed with over 50 years of negotiating experience, our power-packed Mediators & 
Arbitrators Panel (MAP) will put an end to lengthy and costly litigation. We offer professional, 

confidential dispute resolution in your metropolis or ours. Put MAP to work for you. 

Go1moi,. 
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1201 PACIFIC AVENUE SUITE 2200 TACOMA WASHINGTON 98401 ( 25!) 572- 5050 1 (800) 240-505 1 
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Thanking the 
2000-01 Bar-Year Team 

0 ctober 1 is the WSBA "new year." I don't wan I lo say 
goodbye to the past year withou t a pause Lo no tice 
and thank our 2000-01 har-year team. WSBA gover­

nance is tha t of strong board/weak president. (This in no 
way reflects on the individual presi­
de nts, but rather is the model o f 
governance that has been adopted.) 
The board th rives o n the support, 
ideas and prodding of its many team 
members in committees, sections, 
specialty and local bars, and special 
task forces and study grouµs. Some 
special mentions a re needed. 

The 12-member Discipli ne 2000 Joint Task Force led by 
justice Charles Johnson and Dick Manning revamped and 
improved the Rules for Lawyer Discipline (RLD), and is rec­
ommending that the RLDs be renamed the Rules for Enforce­
ment of Lawyer Conduct (ELC). Thank you, Discipline 2000. 

King County Bar Association President Fred Noland 
µrompted a review o f Washington 's drug laws and trea tment 
options. Thanks, Freel. 

Bonnie Glen and Ray Gonzales, working with the WSBA 
Committee for Diversity, the minority bar associat io ns, and 
the minority bar coali tion, steered the BOG toward more rep­
resen ta tive governance as 16 at-large volunteer aµpJicants 
offered their suµ port for d iversi fying the board. Thanks to 
Bonnie, Ray, the WSBA Committee for Diversity, and minor­
ity bar Leadership. 

The 18 volw1teers on the President 's Initiative Task Force 
implemented lhe"Proud lo Be a Lawyer" feature on t.he WSBA 
Web site (www.wsba.org/proud), revived the lawyer-to-law­
yer (mentorship) program, acknowledged local he roes, de­
veloped the lawyer -Mytlr.; Truths brochure (see p.58), and 
launched "Legally Speaking," the twice-a-week legal special 
broadcast on KI NG-5 TV. Thanks, Jan Eric Peterson and all 
your friends and colleagues on the President's Initiative Task 
Force. 

Wayne Blair remained steadfast as a Bar leader in repre­
sen ting the best o f the WSBA in the massive court-im prove­
ment initiative - Project 2001. Thanks again, Wayne, and 
thanks, Kirk Johns. 

The WSBA Electronic Communica tio ns Committee 's 
(EC2) consistent energy devoted to technology brought a 

by Jan Michels 
WSBA Executive Director 

breakthrough towardgettingcase lawonline (coming in early 
2002). Thanks, all. 

The Future of the Profession Study Group, after a year of 
v igorous debate, brought mult ijurisdictiona l practice reforms 

to the board, and nixed mul tid isci­
plinary practice. Thanks, Tom Fain 
and the Future of the Profession 
Study Group for your tenacity. 

And, like maintaining plumbing 
a nd wiring in yo u r house, the 
hardwork ing Court Rules & Proce­
dures Committee, Law Examiners 
Commi ttee, Characte r & Fitness 

Committee, and the Lawyers ' Fund for Client Protection Com­
mittee held their focus on improving the µractice oflaw, qual­
ity of new lawyers, and µubl ic appreciation of lawyers. 
Thanks, Dave Savage, Frank Slak, David Boerner, Tom 
Dreiling and your respective comrnittee members. 

The 14-member Discipl inary Board su rvived the heaviest. 
caseload in ils history as the remnants of the investiga tion 
back.Jog hit the pub lic p roceed ings phase. Thanks, Stephen 
C. Smith and your capable board. 

Thanks, Supreme Court, for working w ith the WSBA on 
how lo deal w ith the non lawyer practice of law. 

And applause to Judge ''Chip" Small, Michele Jones, and 
the Access to Justice Board for an eventfu l and proactive 
year. On behalf o f those needing access to justice, w ith spe­
cial no te about the energy and e nthus iasm of Don Horowitz 
to assure technology does not become a barrie r, our sincere 
thanks. 

Thanks to Judge Marlin /\.ppelwick and Judith Billings, 
who, along with the Public Legal Education Council and count­
less volunteers in and beyond the legal community, promoted 
a significant citizen awareness of our dcrnocralic and justice 
concepts. 

And thanks, Harry McCarthy and the WSBA Profession­
alism Committee, for the new Creed of Professionalism. 

And last, thanks to the WSBA staj]l Without your capable 
support and follow-through, even the best ideas could floun­
der. 

With the help and support of members and Bar leaders we 
had a great 2000-01 year. Happy 2001-02 new year! ~ 
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Title VII: 
The Washington Law Against 

Discrimination in the Shadow 
of Federal Law 

W
ho is a supervisor? What is a 
"tangible" employment action? 
What must an employer do to 

exercise reasonable care? What is prompt 
a nd corrective remedia l action? When is 
an employee's fa ilure to report harassment 
unreasonable? What actions are on ac­
count of sex o r gender?These are some of 
the central issues at the forefront of sexual 
harassment litigation today. In the process 
of addressing these questions, Washing­
ton courts have recently tended to fo llow 
the federal lead. 

Within the category of gender discrimi­
na tion, federal and state courts have iden­
tified two types of sexual harassment in 
the e mployment context : quid pro quo 
and hostile work environment. Broadly 
speaki ng, quid pro quo means an em­
ployer, in the person of a supervisor o r 
higher-level manager, offers the employee 
a job benefit or threatens a job detrime nt 
in exchange for sexual favors; hostile work 
environment means that harassment on 
account o f sex or gender is so severe o r 
pervasive that it alters the terms and con­
d itions of employment and creates an abu­
sive work env ironment. 

Over the past three years, courts at the 
sta te and federal levels have re fined a nd 
modified their analysis of claims of sexual 
harassment. The United States Supreme 
Court, federal and state courts have more 
clearly defined the test for employer liabil­
ity and have continued to re fine when 
harassme nl is "on account of gender," 
thereby bringing conducl w ithin the pur­
view of the laws against d iscriminalion. 

Federal Law 

In 1998, the U.S. Supre me Court changed 
the landscape of employer liability analy-

by Katrin E. Frank 

s is for sexual harassment in two impor­
tan t cases interpreting Title Vll, 42 U.S.C. 
_ 2oooe. Under this new analysis, an em­
ployer is preswned liable for sexual harass­
ment by a supervisory employee who has 
im mediate or successively higher author­
ity over the victimized person. Faragher v. 
City of Boca Raton, 524 U.S. 775, 118 S. Ct. 
2275, 141 L. Ed. 2d 662 (1998); Burlington 
Indus., lnc.v. Ellerth, 524 U.S.742,118 S. Ct. 
2257, 141 L. Ed. 2d 633 (1998). 

If the supervisor took a tangible employ­
ment act ion, the employer is vicariously li­
able for the conduct and may not overcome 
the presumption of liabi lity. If there was 
no tangible employment action, the em-­
player may overcome the presumption 
th rough proof that a) the employer exer­
cised reasonable care to prevent and 
promptly correct any sexually harass ing 
behavior; and b) the employee umeason­
ably failed to take advantage of any pre­
vent ive o r corrective opportu nities pro­
vided by the employer or to otherwise avoid 
harm. Faragher at 807. At all times, the 
burden of proof as to each element of the 
affirmative defense rests with the employer. 
EEOC Guidance on Vica rious Employer 
Liability for Unlawful Harassment by Super-­
visors, [6/18/99] Employment Discrimina­
tion Report Vol. 12, No. 25 (BNA) (rune 23, 
1999) (hereafter "EEOC Guidance"). 

Washington Law Before Faragher 
& Ellerth 

Washing ton courts have relied on the 
unique language of the Washington Law 
Aga inst Di scrimination (WLAD), RCW 
49.60, to in some instances provide broad­
er protections to victims of discrimination, 
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including sexual harassment, than are 
available unde r federal law. Glasgow v. 
Georgia-Pacific Corp, 103 Wn.2d 40 1,404, 
693 P.2d 708 (1985); M artini v. Boeing Co., 
137 Wn.2d 357, 971 P.2d 45 (1999). How­
ever, where the Wash.ington courts have 
not articulated a principled basis for a 
more expansive and independent analy­
sis of RCW 49.60, state courts look to fed­
eral law interpreting Tille VI I, 42 U.S.C. 
_2oooe fo r gu ida nce. Henningsen v. 
Worldcom, lnc.,102 W n. App. 828,842, 9 
P.3d 948 (2000). Recenlly, two divisions of 
the Washington Court of Appeals have 
adop ted, in part, the federal employer Ii-­
abili ty jurisprudence as recently arlicu-­
lated in Faragher, supra, and Ellerth, su­
pra. W hether the Washi ngton Supreme 
Court will follow suit remains to be seen. 
ln 1985, interp re ting RCW 49.60, the 
Washington Supreme Court recognized a 
claim for sexual harassment in the form 
of a hostile work environment. Glasgow v. 
Georgia-Pacific, 103 Wn.2d 401 , 693 P.2d 



708 ( 1985). In Glasgow, over the course of 
several years, female employees com­
plained lo the plant manager that a co­
worker used "abusive language around 
female employees," that he had "touched 
or fondled" one of the plaintiffs, and acted 
in an intimidating way to female employ­
ees. No corrective or disciplinary action 
was taken. rd. Other employees had simi­
lar problems, and at least one of them com­
plained to the plant manager, "who did 
nothing." Id. at 403. The Supreme Court 
affirmed the trial court fi nding that the 
emp loyees were subj ect to uninvited 
sexual harassment by a co-worker "with 
the actual knowledge of two supervism-y 
personnel who undertook no reasonably 
prompt and adequate remedial measures 
to al leviate the resulting hostile ,md intimi­
dating work environment...." Id. at 404. 

place is suffic iently severe and persis­
ten t ... is a question to be determined 
with regard to the totality of the circum­
stances. Id. al 406-07. 

4. The harassment is imputed lo the em­
ployer: Where an owner, manager, pa1t­
ner or corporate officer personally par­
ticipates in the harassment, this ele­
ment is met by such proof. To hold an 
employer responsible for the discrimi­
natory work environment created by a 
plaintiff's supervisor(s) or co-worker(s), 
the employee must show that the em­
ployer (a) authorized, knew or should 
have known of the harassment, and 
(b) failed to take reasonably prom pt 
and adequate corrective action. This 
may be shown by proving (a) that com­
plaints were made to the employer 
through higher managerial or supervi-

ability law too has evolved, Glasgow seems 
to have become even less authoritative 
than it once was. 

Who Is a Supervisor? 

An employer is liable for the sexual mis­
conduct of a supervisor because the su­
pervisor is aided by the authority delegated 
from the employer to employee to engage 
in the un lawful conduct. Faragher, 118 
S. Ct. at 2290; Ellerth, 118 S. Ct. at 2269. 
The EEOC, the agency authorized by Con­
gress to develop regulations to implement 
Ti tle VII, defines "supervisor" as a person 
who, without regard to job ti tle, (a) "has 
authori ty to undertake or recommend tan­
gible employment decisions affecting the 
employee; or (b) ... has authority lo direct 
the employee's daily work activities." EEOC 
Guidance Part Ill.A. Even if a supervisor 

Within the category of gender discrimination, federal and 
state courts have identified two types of sexual harassment in the employment context: 

quid pro quo and hostile work environment. 

The Court held that "sexual harassment 
as a working condition unfairly handicaps 
an employee against whom it is directed 
in his or her work performance and as 
such is a barrier to sexual equality in the 
workplace." id. at 404. The court then set 
out the four elements of a claim for hos­
tile work environment: 

1. The harassment was unwelcome, Glas­
gow at 406. 

2. That the harassment was because of 
sex, i.e., would the employee have been 
singled out and caused to suffer the ha­
rassment if the employee had been of 
a different sex? This statutory criterion 
requires that the gender of the plain­
tiff employee be the motivat ing factor 
for the unlawful discrimination. id. at 
406. 

3. The harassment affected the terms or 
conditions of employment: Casual, iso­
lated, or trivial manifestations of a dis­
criminatory environment do not affect 
the terms or conditions of employment 
to a sufficiently significant degree to 
violate the law. The harassment must 
be sufficien tly pervasive so as to alter 
t·he conditions of employment and cre­
ate an abusive working environment. 
Whether the harassment a l the work-

sory personnel or by proving such a 
pervasiveness of sexual harassment at 
the workplace as to create an inference 
or the employer's knowledge or con­
structive knowledge of it and (b) that 
the employer's remedial action was not 
of such a nature as to have been rea­
sonably calculated to end the harass­
ment. Id. at 407. 

Glasgow was for many years the base-
1 ine as Washington coutts reviewed claims 
of sexual harassment, hostile work envi­
ronment. However, the fourth element of 
Lhe Glasgow test, which defines when the 
employer is liable for the conduct, has been 
difficult for courts to interpret and apply, 
because there has been no clear statutory 
or judicial definition of the term "man­
ager.''There was no answer as to how high 
a level a manager had Lo be to impute li­
ability to the employer. As a result, even 
before Faragher and Ellerth, the Washing­
ton Supreme Court began to move from a 
status test to a more duties-related analy­
sis to evaluate employer liability for mana­
gerial and supervisory sexual misconduct. 
See, e.g., King v. Riveland, 125 Wn.2d 500, 
507,886 P.2d 160,165 (1994)';DeWaterv. 
State of Washington, 130 Wn.2d 128,921 
P.2d 1059 (1996). As federal employer li-

does not have actual authority over Lhe 
emp loyee, "if the employee reasonably 
believed tha t the harasser had such power 
because ' the chains of command are un­
clear,' o r the supervisor had 'broad del­
egated powers,' that individual would be 
considered a supervisor for purposes of 
Title VII." EEOC Guidance Part 111.B. See 
also Durham Life Ins. Co. v. Evans, 166 F.3d 
139, 154-55 (3dCir. 1999) (individual who 
is one of several who can take adverse 
employment action against the plaintiff 
is a supervisor for purposes of Title VII). 

Washi ngton courts are beginning to 
adopt a similar analys is. In a recent Wash­
ington case, the Court or Appeals Divi­
sion 111 chose not to use supervisory sta­
tus to impute liabi lity to th e employer for 
Lhe acts of a supe1visor because th e alleged 
harasser was not the plaintiff's direct su­
pervisor. Francom v. Costco Wholesale 

Corp., 98Wn. App.845,849,991 P.2d n 82, 
1184 (2000). 

Hathaway was the warehouse's front­
end manager and not the plaintiff's d irect 
supervisor, although she was required to 
work with him on occasion. Id. al 849. 
Ms. Francom reported incidents of sexual 
harassment by Hathaway to her direct 
supervisor, the pharmacy manager, and t:o 
warehouse ass istant managers, who re-
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ported it to the wc1rehouse manager. id. at 
849. The court refused lo fi nd Costco li­
able For the conduct of the harasser be­
cause of his status as a supervisor "because 
t here is no evidence [he] was 'a supervisor 
w ith immediate authority' over Ms. Fran­

com." I d. al 853 n+ 
The Court of Appeals Divis ion l also en­

gaged in an analys is o f employer liability 
for hos tile work environment. Rejecting 
the "labels" test articulated in Glasgow, the 
court adopted a "duties" test to analyze 
w hether an employer would be liable for 
super visory misconduct. The court fo­
cused o n whether the position of supervi-

sor a ided the harasser to obtain sexual fa­
vors, and whether his position a ided him 
in con troll ing o r trying to cont rol the con­
duct of the em ployee. Henningsen, 102 

Wn. App. 839-4. 
The Court of Appeals Divis ion 11 I also 

adopted Federal jurisprudence, holding, 
"laJn employer is subject to vicarious li­
ability lo a victimized em ployee for an 
actionable hostile environment c reated by 
a supervisor w ith immediate (or succes­
sively hig he r) authority over the em­
ployee." Sangster v. Albertson 's, lnc.,99 

Wn. App. 156, 164, 991 P.2d 674 (2000), 
quo ting Ellerth, 118 S. Ct. al 2261. 
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Thus, if the harassment is actionable 
and the harasse r has supervisory author­
ity over the victim, the presumption is that 
the employer is vica1i ously liable for the 
harassment. This µresumption may be 
overcome only if the alleged harassment 
has not resulted in a tangible employment 
actio n and then only if the employer can 
prove both elements of the affirmative 
defense. Sangster at 165. 

However, the rule remains that if Lhe 
harasser is at a high level - president, 
partner or corporate officer - he or she 
need not be in the supervisory chain to 
impute liability to the employer. Farag her, 

118 S. Ct. 2284; Ellerth, 118 S. Ct. a t 2267; 
see a lso EEOC Guidance Part VI.A and B; 
Francom v. Costco al 854. The Francom 
court observed that the language in Glas­

gow"clearly distinguishecl between on the 
one hand, the class of person so closely 
connected to the corporate management 
that their actions automatically may be im­
puted to the employer, and on the other 
hand, the employees, supervisors, and co­
workers w ho e action. alone may not be 
imputed to the employer." Francom v. 

Costco, al 853-54. 
Acknowledging thal the case law does 

not "reveal any easy formula," the courl en­
gaged in a lengthy review of Washington 
cases which address whether management 
status in and of itself imputes liability lo 
the employer. id. at 854. After exhausting 
that analysis, the coml turned to "fami liar 
agency principles," citing federal and sta te 
cases which affirm that the pri nciple "is 
limited to the high echelons or an employ­
er's officers." lei. a l 855. Hathaway, as 
merely a mid-level manager, was not act­
ing as Costco's alter ego, ergo, no em ployer 
liabil ity under thal analysis. Id. al 856. 

What Is a Tangible Employment 
Action? 
With the Faragher and Ellerth decisions, 
definition of"tangible employm ent action" 
has become an important focus of seX1Jal­
harassment litigation. A tangible employ­
me n L action co ns ti tutes a s igni fi ca nt 
change in em ployment status. Ellerth, 11 8 
S. Ct. at 2270; Faragher, 11 8 S. Ct. at 2284; 
EEOC Guidance Part IV.B. Faragher recog­
nized Lhat a tangible employment action 
can be a job benefi t or a job detrimen t. 
Faragher, 118 S. CL. al 2284; see also EEOC 
Gu idance Part JVB. According to the 
EEOC, a tangible employmen t action can 



include hiring and firi ng, promotion and 
fai lure to promo le, demotio n, undesirable 
reassignment, a decision causing a signifi­
cant change in benefits, compensatio n 
decisions, and work ass ig nments. EEOC 
Guidance Part IV.B. See a lso Molnar v. 
Booth, 224 F.3d 593 (7th Cir. 2000) (harass­
ment made il difficull or impossible for 
plain li ff to do her job and harasser gave 
plaintiff a negative performance evalua­
tion causing denial of teaching certificate); 
see a lso Kohler v. Inter-Tel Technologies, 244 
F.3d 1167 (9th Cir. 2001). 

A disciplinary action which is part of a 
program of discipline is a langible employ­
ment action because it brings the em­
ployee closer to discharge. Taking act ion 
which inhibits an indiv idual's ability to 
have opportunities for promotion is a tan-

quently over the course of the next sev­
eral years lhat she"owed" him for the pro­
motion. The Court of Appeals he ld that 
the re had been a tangible employment 
act ion, the promotion. Id. at 841. Apply­
ing the Faragher and Ellerth test, the court 
imputed liability to Worldcom, because 
there was a tangible em ployment action; 
lhe manager had used h is authori ty over 
Henningsen to obtain sex. Because there 
was a tangible employment action, the 
employer was precluded from rais ing an 
affirmal ive defense to liability. 

Practitione rs should be careful not lo 
confuse the terms "adverse employment 
action " and "tangible employment action." 
The term "adverse act ion" appears in many 
sexual harassment cases, most often in the 
con text of claims of retal iation. To bring a 

An adverse employment action is adverse 

treatment reasonably likely to deter employees from 

engaging in protected activity. 

gible employmen t action. See Durham 
Life Ins Co. vEvans, 166 F.3d 139, 152-53 
(3d Cir. 1999) (assigning duties wi th se­
vere negative impact on earnings and de­
priving an individual of a priva te o ffice 
and secretary are tangible employment 
actions); B,yson v. Chicago Stale Univer­

sity, 96 F.2d 912-17 (7th Cir. 1996) (depriv­
ing the person of the opportunity to have 
assignments w hich wou ld lead to promo­
tion is a tangibleem ploymenl action sim i­
lar lo depriving a person of the job itsel0; 
but see Flaherty v. Gas Research institute, 

31 F.3d 451,457 (7th Cir. 1994) (changing 
reporting relationship to a former subor­
d ina te w hich did not affect salary benefiLs 
or level of responsibility is not a tangible 
employment action). 

Division l of the Washington Court of 
Appeals adopted the Faragher and Ellerth 
tangible employment-action analysis lo 
analyze employer liability for the sexual 
harassment of an employee by a mid-level 
manager. Henningsen v. Worldcom, inc., 
102 Wn. App. 828, 9 P.3d 948 (2000). 
Ms. Henningsen had sought a promotion 
and her manager refused her request, say­
ing she was not qualified. After he con­
vinced her to sleep w ith him, he promoted 
her. He continued to seek sexual favors 
after the promo ti on and to ld her fre-

claim of retalia tion for a complaint of 
sexual ha rassment, a p laintiff must prove 
an "adverse employment actio n." See, e.g., 
Trent v. Valley Electric /Issac. Jnc.,41 F.3d 
524, 526 (9 th Ci r. 1994). An adverse em­
ployment action is adverse treatment rea­
sonably like ly to de ter employees from 
engaging in protected act ivity. Ray v. 
Henderson,217 F.3d 1234, 1242-43 (9th Cir. 
2000); see also Fielder v. UAL Corp, 218 
F.3d 973 (9th Cir 2000) (em ployer liable 
for co-worker reta liat ion w hich r ises to 
level of adve rse e mployment action). 
While it may be clear that a discharge o r 
demotion is a tangible employment action 
and ,m adverse one as weJI, many actions 
may be adverse for purposes of making a 
prima facie case of retaliation, but do not 
rise to the level of a tangible employment 
action for purposes of impulalion of liabil­
ity to an employer. 

As mentionec.l above, the Martini d eci­
sio n recognized that the language of the 
Washington Law Against Discrimination 
may provide greate r protections to vic­
tims of d iscrim ination th an does federal 
law. With this in mind, the Wash ington 
cou rts have lhe opportuni ty to give a 
broader meaning to the term "tangible em­
ployment action" than have the fede ral 
courts. 
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When Is Harassment on Account of 

Sex or Gender? 
The United Slates Supreme Court has held 
that same-gender harassment can be a vio­
lation o r Ti tle VII. Oncale v. Sun.downer 
Offshore Services, Inc, 523 U.S. 75, 79, 118 

S. Ct. 998, 140 L. Ed. 2d 201 ( 1998). As part 
of its analysis, the Court held that the of­
fensive conduct need not be motivated by 
sexual desire lo be a violation of Ti tle Vl I. 

The 9th Circuit recently add ressed 
whether harassment of an effeminate man 
fel l within the protection of Title V IL. 

Nichols v. Azteca Rest. En terp. lr1c.,2 5 6 F. 3d 
864 (9th Cir. 2cx:n). Nichols worked as a 

host at Azteca, a restaurant chain. He al­
leged he was verbally harassed by male 
co-workers and a supervisor because he 
was effeminate and did not meet their 
views of a male stereotype. Azteca de­
fended on a number of grounds, one of 
which was that the harassment was not 
"because or sex."The 9th Circuit disagTeed, 
comparing Mr. Nichols' situation to that 
or the plaintiff in Price-Waterhouse v. 
Hopkins, 490 U.S. 228, 109 S. Ct. 1775, 104 
L. Ed. 2d 268 (1989). In Price-Waterhouse, 
the court held that the defendant violated 
Ti tle Vll when the plaintiff was denied 
partnership in an accounting firm because 
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she did not meel a female stereotype. Simi­
larly, the 9th Circuit found that Nichols 
was harassed because he did not meet a 
male stereotype, i.e., he did not act as a 
man "should" act. Following the Price­
Wnterhouse ru le that bars discrimination 
based on sex stereotypes, the court found 
that Nichols endured harassment "on ac­
count of sex." Washington law, too, re­
quires that the plaintiff prove the hostile 
conduct was o n account o f sex. See 
Glasgow at 406; Herried v. Pierce City Pub­
lic Transport, 90 Wn. App. 468, 474-75, 957 
P.2d 767 ( 1998) (hostile, intimidating con­
duct towards everyone with no sexual con­
tent to acts or words does not violate RCW 
49.60); Kahn v. Salerno, 90 Wn. App. 110, 

951 P.2d 32 1 (1998) (question of fact if 
word "b itch" and other words were "be­
cause of sex"). 

More recently, Division Ill analyzed the 
term "because of gender" in Sangster v. 
Alberlson.'s, inc, supra. Ms. Sangster sued 
Albertson 's because of sexual harassment 
by a mid-level manager. The conduct in­
cluded comments to plaintiff abou t her sex 
li fe and wearing of tighter and/or shorter 
shorts; tell ing her she looked great in a 
bathing sui t; calling her"honey,""sweetie" 
and "little girl"; and making sexually sug­
gestive and demeaning remarks. He told 
her she should date older men and join 
his mile-high club. He also made numer­
ous statements and sexually charged com­
ments at staff meetings, such as, "Damn, 
that makes my tilties hard"; "Try it, il will 
make your pecker stand out." Snngsler, 99 
Wn. App. at 158, 159. 

According to the colll-t, several of the 
comments Ms. Sangster listed d id not f ul­
fi ll Lhe element of"because of her gender," 
because the comments were made to a 
group of males and females, were not di­
rected to her, and were not motivated by 
her sex. lei. at 161-62. Nevertheless, the 
court acknowledged that a number of the 
comments directed lo her, such as telling 
her to wear shorts a s ize smaller, asking 
her to try on a dress in front of h im, ask­
ing about her sex life, and tell ing her she 
should join h is mile-high club, were inap­
propriate comments about her sex li fe. The 
court also fou nd that comments involv­
ing her dating older men, and calling her 
"honey,""sweetie" and "little girl" were defi­
nitely based on her gender. 'The sexual 
nature of these incidents suppo11s a rea­
sonable inference that the co nduct oc-



curred because she was female." Id. Be­
cause of those remarks, Ms. Sangster met 
Lhe "because of gender" element of her 
prima facie case. 

If There Is No Tangible Employment 

Action 
To prevail o n a claim of sexual harassment 
when the harassment is by co-workers or 
a supervisor who does not have immedi­
ate or successively higher authority over 
the plaintiff, a plain ti ff must show he or 
she was subject to a hostile environment. 
The plaintiff must present evidence the 
workplace was "both objectively ,u1d sub­
jectively offensive." Azteca, 254 F.3d a t 871. 
The plaintiff must show that a reasonable 
person would find Lhe environmen t hos­
tile or abusive, and that he or she did so 
perceive il. Id. al 871-82. And, the conduct 
musl be "because or sex." Id. at 872. 

Whether an environmenl is so hosti le 
or abusive as lo violate Title VII requires 
an analysis of all the ci rcumslances, includ­
ing Lhe frequency of the conducl, ils se­
veriLy, how phys ica lly threa tening or hu­
miliating it is, and whether it interferes 
wi th an employee·s wo rk. Azteca, 256 F.3cl 
at 872, citing Harris v. Forklift Sys., inc., 510 
U.S. 17, 23, l 14 S. Ct. 367, 126 L. Ed. 2d 
295 (1993). In Azteca, the harassment, 
name-calling and abuse occurred at least 
weekly and often several times a clay for 
almost four years. The court found that a 
reasonable man would have found the 
"sustained campaign of taunls ... designed 
Lo humiliate and anger him sufficiently 
severe and pervasive to alter the te rms and 
conditions of his employment." id. a t 873. 
Mr. Nichols' complaints to the restaurant 
manager and Lo Azteca's HR director about 
the exlent and nature of the verbal abuse 
showed he perceived h is workplace to be 
hos tile. id. He was there fore able to show 
an objective and subjective hostile work 
environment. Id. at 873. 

The Washington courts conlinue Lo use 
Lhe s ta nd ard set by Glasgow to assess 
whether conduct creates a hostile environ­
ment Washington cases also look a t the 
totali ty of the circumstances Lo assess 
whether sexual harassment creates a hos­
tile environment for purposes ofWLAD. 
See Glasgow, 103 Wn.2d at 406; Sangster 
at 162-63. The courl will consider the fre­
quency, severi ly, whether the conduct was 
physically Lhreatening or humiliating or a 
mere offensive utterance, and whelher ii 
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unreasonably in terfe red wiLh the employ­
ee's work performance. Sangster at 162, 
quoting Harris v. Forklift Sys., inc., 510 U.S. 
al 22. "Casual, isol,:ll"ed or trivial manifes­
tations of a discrim inatory environment 
do nol affect the terms and conditions of 
employment to a suliicien Lly significant 
degree lo viola te the law." Francom at 857-
58. "Isolated incidents (unless extremely 
serious) will not amount to d iscriminatory 
changes in 'te rms and conditions of em­
ployment."' Sangster at 162-63, quoting 
Faragher, 118 S. Ct. at 2283. 

"So long as Lhe environment would rea­
sonably be perceived and is perceived as 
hostile or abusive," the conduct need not 

be so severe as to be psychologically inju­
rious. Fmncom at 858. In its analysis of 
whether Cosico had constructive or actual 
knowledge of the harassment, the Fran­

com court reviewed the pervasiveness of 
some of the conduct a t issue and whether 
it rose to the level of a hosti le environment. 
The repmied conduct included inappro­
pria te touching of one person at an off­
work party; a complaint by a female man­
ager tha t she was uncomfortable working 
with the harasser; and a complain t by a 
third woman of inappropriate sexual com­
ments by the harasser. Frnncom at 857. The 
court d id not consider the "incidents Lo 
demonstrate the existence of a pervasive 
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abusive working environment." Id. at 858. 
As a result, reports of such conduct did 
no t put Costco on notice of a hostile envi­
ronment. 

In Sangster, the plainti ff complained of 
continuous verbal sexual harassment over 
a period of years. See discus ion, supra. 
The court found that she presented suffi­
cient evidence to create an issue of fact 
"becau e reasonable persons could reach 
d ifferent conclusions as to whether Lhe 
harassment altered the conditions of em­
ployment." id. 

Employer Liability and Affirmative 
Defenses 

When there i no tangible employmen t 
action, the employer may raise a defense 
to a claim of sexual harassment by proof 
that (a) it has exercised reaso nable care to 
prevent and promptly correct sexually 
harass ing behavior; and (b) the employee 
unreasonably failed to take advantage of 
any preventive or corrective opportunities 
provided by Lheemployer.Faragherat 807. 
To prove its affirmative defense, the em­
ployer must show that it has a policy 
against sexual harassment; that the policy 
has been circulated to all employees; that 
employees, includi ng managers, have re­
ceived training about the policy; and that 
the policy explains what conduct is cov­
ered, how to complain about offensive 
conduct, and assures protections from re­
ta liation. See generally, EEOC Guidance 
Part VC. See also Kohler v. Inter-Tel Tech­

nologies, 244 F.3d 1167 (9th Cir. 2001); 
Montero v. AGCO Corp, 192 F.3d 856 (9th 
Cir. 1999). The existence of a policy will 
assist employers to meet the first prong 
of the affirmative defense, but is not suf­
ficient in and of itself the policy it is not 
en forced . Hurley v. J\tlantic City Police 

Deparlmenl, 174 F.3d 95 (3d Cir. 1999). 
Assuming success on the fi rst prong of 

the affirmative defense, the employer 
must also show tha t the plaint iff employee 
unreasonably failed to take advantage of 
the opportunities offered to avoid or stop 
the harassment. See Kohler, supra. In this 
context , Lhe employer must show that it 
has an effective policy LhaL employees are 
aware of, and that when an employee 
makes a complaint there is a prompt in ­
vestigation; prompt, corrective and reme­
diaJ act ion; and no retaliation or further 
harrassmcnL agains t the compla ining 
employee. 



To overcome the employer's affirma­
tive defenses, the plaintiff may argue that 
he or she did nol know of l.he harassment 
policy; did not receive training; that indi­
viduals wbo made complain ls were retali­
ated against, frozen out, forced to quit, in­
voluntarily trans ferred, or were treated in 
other ways that chilled co m pla ints by 
other employees, causing them to fear 
making a claim of harassment (see discus­
sion, supra, re retaliation); and/or that the 
corrective action was not prompt enough 
and/or effective enough lo meet the twin 
goals of stopping the current harassment 
and de terring future harassment. / \zteca, 

256 F.3d al 875-76. 
Even where there is a policy in place, 

an employer is liable for sexual harass­
ment by supervisors or co-workers if the 
employer has actual or constructive notice 
of the conduct and fails to "take adequate 
remedial measures in order to avoid liabi l­
ity." Azteca. 256 F.3d a t 875, 877. Such 
measures must include remed ies that "c1re 
reasonably calculated lo end the harass­
ment and deter future harassmenl." Id. at 
875. The court will look at the reasonable­
ness o f the remedy lo evaluate whether it 
" 1) stopjs] harassment by the person who 
engaged in the harassment, and 2) per­
suades potential harassers to refrain from 
unlawful conduct." Azteca at 875. "When 
an employer u ndertakes no remedy or 
where the remedy does not end the cur­
rent harassment and de ter future harass­
ment, liability attaches for both the past 
harassment and any future harassment." 
id. a t 875-76. 

In Azteca, the court found that the em­
ployer made no effort to investigate Nich­
ols' complaints, did not discuss allegations 
w ith alleged perpetrators, d id not demand 
that the unwelcome conduct stop, and did 
not threaten more serious discipline if the 
harassment continued. Azleca al 876. In 
effect, "by conditioning its response on 
Nichols' reports o f further harassme nt, 
Azteca placed virtually all its remedial bur­
den on the victimized employee." Azteca 
at 876. Azteca failed to take prompt cor­
rective remedial act ion once on notice of 
the harassment and was therefore liable 
for the conduct. Washing ton courts follow 
a simila r analys is. See Glasgow at 103 
Wn.2d 401. See also Francom v. Costco, 

supra, 98 Wash. App. 845. 
In Francom, the pla intiff was dissatis­

fied that the discipline imposed by the em-
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p loyer was not severe enough. Costco had 
transferred the harasser to a new work site 
several months after the reported harass­
ment. However, the delay occurred be­
cause the harasser was on disability leave. 
The court re jected Ms. Francom's com­
plaint that Lhe company was liable for the 
conduct because the discipline was de­
layed . Rather, the courl he ld that Costco's 
corrective ac tion "was reasonable and ad­
equate as a matter of law," even though it 
was delayed. Id. at 856-57. "Costco was re­
quired to take only such action as would 
be reasonably like ly to prevent further 
harassment," lei. at 857. According to the 

squarely on Lhe employer : 

If' the company fai ls to esLabli sh a 
c lea rly marked, access ible, and ad­
equate channel for complaints, judicial 
inquiry wi ll have to turn to who in the 
company the complainant reasonably 
believed was authorized to receive and 
forward (or respond to) a compla in t of 
harassment. 

Francom at 860. The standard is wheth­
e r Lhe employee made a complaint or 
b rought informaLion Lo the allention of 
someone who, either through bis or her 

To obtain punitive damages a plaintiff 

must prove that the employer acted with malice or with 

reckless indifference to a plaintiff's federally 

protected rights. 

cou rt , that the harass ing conduct was 
never repeated after the plaintiff 's com­
plaints demonstrates the discip line was 
reasonable and adequate. Id. 

When Does Reporting Sexual 
Harassment Put the Employer on 

Notice? 
The Francom court adopted Lhe Faragher 
and Ellerth approach to employer liabili ty 
and employer affirmative defenses. Fran­
com v. Costco, supra. Ms. Francom re­
ported her own complain ls of harassment 
Lo her immediate s upervisor. He was 
aware of a similar problem another em­
ployee had with the same alleged harasser, 
but took no action lo prevent further ha­
rassment. Francom at 858. Re jecting some 
of the federal cases cited by defendants 
holding that harassment mus l be reporled 
to somebody at a sufficiently high level, 
the court adopted a "more logical approach 
to when an employer has knowledge of 
the harassment." Id. at 859. 

The information musl either (1) come 
to the attention of someone who (a) has 
under the terms of h is employm ent, (b) is 
reasonably believed lo have, or (c) is rea­
sonably charged by law with having a duty 
to pass on the information to someone 
within the company who has Lhe power 
to do something about it ; or (2) come to 
the attention of such someone. Id. (cita­
tion omitted). The cou rt put the onus 

du lies or s ta ture in the company, could do 
something about the complaint or refer it 
to somebody who could do something 
about it. Id. at 86o. 

The court held tha t Ms. Francom had 
appropriately reported to her supervisor, 
as authorized by the handbook. Id. at 861. 
This report gave Costco "constructive" 
knowledge of Mr. Hathaway's conduct in 
July 1993. Id. Because his conduct conlin­
ued un til October 1993, a fact-finder could 
conclude that Costco failed to take reason­
ably prompt corrective action. Id . 

l n Sangster, Albertson's had a polic.y 
prohib iLing sexual harassmen t. Ms. Sang­
ste r did not follow that policy precisely by 
timely report ing the harassment by the 
store director. Instead, after two years o f 
harassment she decided to step down from 
her deli service manager position, and only 
Lhen d id she report Lhe harassment. Id. at 
166. The court refused to follow the fourth 
element of the Glasgow test to impute li­
ability to Albertson 's for the manager 's 
conduct. Rather, the Sangster court found 
Glasgow was not controlling because 
Glasgow did not a tlempt to articulate de­
fenses an employer could raise to liability 
or the effect of the failure to use an anti­
harassment policy. Id. al 166-67. Neverthe­
less, because plaintiff's claims were rein ­
stated, as a result of the appeal and the 
case remanded for Lrial, the court declined 
to conclude whether Albertson's would be 
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able to successfully meet its burden on the 
affirmative defenses. Id. al 167. 

Why Consider State and Federal 

Claims? 
Different Lypes a nd amounts of damages 
are available under rederal and stale law.2 
A plaintiff may recover past and future 
wage-loss and compensatory damages, 
including emotional-distress damages, 
under both federal and stale law, and may 
bring state and federal claims al the same 
time. A prevailing plaintiff is also entitled 
to recover costs and attorney's fees. RCW 
49.60.030; 42 U.S.C._ :wooe-5(g)(2)(B)(i); 42 
U.S.C._ 1988. The types of damages recov­
erable w1der RCW 49.60. 180(3) are not 
lim ited by the statu tory scheme, only by 
proximate cause. RCW 49.6o.030(2); Mar­
tini v. Boeing Co, 137 W 11.2d 371,357 971 
P.2d 45 ( 1999). A plaintiff may also obtain 
injunctive rel ief under both statutes. 

Tn addi tion Lo wage-loss and compen­
satory damages, Title Vil provides for pu­
nit ive damages. 42 U.S.C._ 1981a (amend­
ed 1991). To obtain punitive damages a 
plain tiff must prove that the employer 
acted with mal ice o r with reckless indif­
ference to a plaintiff's federally protected 
rights. Kolstad v. ADA, 527 U.S. 526, 536, 
119 S. Ct. 2118, 144 L. Ed. 2d 494 (1999). 
The amount of puni tive damages a plain­
tiff may recover is capped, depending on 
the s ize of the e mployer. 42 U.S.C. 
_198ia(b)(3). These damages include fu­
ture pecuniary losses, emotional pain, suf­
feri ng, inconvenience, mental anguish, 
loss of enjoyment of life, and otl1er non­
pecuniary losses. Front pay is not an ele­
ment of compensatory damages. Pollard 
V. El. du Joni de Nemoirs & Co.'-u:s._, 
121 S. Ct. 1946, 1949, 150 L. Ed. 2d 62 
(2001). 

As federal law has evolved, recen t 
Washington Court of Appeals' decis ions 
have looked to and rel ied on the recent 
analys is of Title Vll lo interpret RCW 
49.60. As a result, lawyers mus l continue 
to keep informed of developmen ts on the 
federal level, al least un til the Washing­
ton State Supreme Court once again rec­
ognizes the d ifference between sta te and 
federal statutes, and reasserts an indepen­
dent analysis of the Washinglon Law 
Against Discrimination. J6 

Katrin Frank praclices employment, dis­
crimination, civil rights and immigration 
law at MacDonald Hogue Bayless. She is 
vice president of the board of the Legal 
Foundation of Washington. 

With tlw11ks to Kwame /\moateng, Marine/ de 
Jesus and Mnry Klein for their invahwble assis­

tance. 

NOTES 
1. Under Washington law, the definition of"em­
ployer" includes any person acting in Lhe in­
terests of the employer. RCW 49.60.040. Based 
on this language, the Washington Supreme 
Court has recently held that an individual act-
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ing in the interes ts uf an emµloyer 111ay be sub­
ject to individual liability for acts of harass­
ment and c..liscrimination. See Brown v. Scoll 
Paper Worldwide Cu., 143 Wn.2d 349, 20 P.3d 
(2000). l:lecau e federal law defincs"employer·• 
differently, 42 U.S.C._20ooe, most federal 
courts have held an individual employee will 
nol be personally liable for violat ions of 
Title Vil. 
2. To ensure availabi l ity of a claim under T i tle 
VI I , in Washington a plain Liff must file a com­
plaint with the EEOC within 300 days of the 
discriminatory act. While a claim may include 
conduct beyond the 300-clay period, it is best 
to file a comµJaint with the EEOC as soon as 
practical after an act or acts of discrimination 
or retaliation. 
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Amicus Curiae Briefs 
in Washington 

by Greg Overstreet 

The loch Ness Monster 

As a Washington attorney you 
probably know that "amicus 
curiae" is Latin for "friend of 
the court." You a lso know that 
an amicus brief is a pleading 
filed by a nonparty to aid a 
court in an important, prece­
dent-setting decision. Other 
than that, an amicus brief is 
like the loch Ness monster -
you've heard of it, but probably 
have never really seen one. 

This article aims to change 
that by familiarizing you with 
these increasingly common 
pleadings, and revealing tl1e 
diverse set of Washington 
attorneys who are now sup­
porting their clients - and 
their causes - with these 
briefs. 

This article has three parts. 
The first anaJyzes the role of 
an1icus briefs. The second part 
presents the "strange bedfel­
lows" illustration and analyzes 
how amicus briefs perform the 
important function of allowing 
citizens to ethicaJly communi­
cate with their elected judges. 
The t11ird part describes the 
nuts and bolts of Washington 
amicus curiae briefs. 
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Role of Amicus Briefs: It's OK to Advocate 
Arnicus briefs have evolved over time. They began under Roman law and 
became fully enmeshed into English common law.' Back then, legal schol­
ars or scientific experts on a wpic wrote amicus briefs, informi ng the 
court about a unique or unusually d ifficult legal topic. They were usually 
objective and not intended to support one party; an amicus was truly a 
"fr iend of the court," not of o ne party.>Today this is s till half true. Amicus 
briefs are generally writ ten by legal experts (or people who Lhink they are) 
aml are intended to inform the court 
about a co1nplicated a rea of law and the 
ramifications of its ruling. However, in 
contrast to the old days, modern amicus 
briefs almost a lways advocate for a pai~ 
ticular policy outcome. "No longer n 
mere fr iend oFthe court, the amicus has 
become a lobbyist, an advoca te, and 
most recently, the vindicator of the po­
li tically powerless."·1 

Just because modern amicus brie fs 
advocate for a particular policy outcome 
does not mean that amici have com­
pletely abandoned their traditional ro le. 
[t is s till true that the "function of an 
amicus curiae is to call the court's atten­
tion to law or facts or circumstances in 
a matter before it that may otherwise 
escape its consideration."4 The only 
thing that has changed is that amicus 

amicus curiae: 
n . Latin for 
"friend of the 
court," a party or 
an organization 
interested in 
an issue which 
files a brief or 
participates in 
the argument in 
a case in which 
that party or 
organization is 
not one of the 
litigants. 

briefs now almost always advocate for changing (or preserving) the law to 
cany ou t the amicus's public-policy objectives. 

While it is perfectly appropriate for an amicus brief to advocate for a 
particular public-policy ob jective, the amicus must never forget to pro­
vide an insightful and accurate legal analysis to the court. As fu1t.her de­
scribed, this article a rgues that an arn.icus, in exchange for the ralher ex­
traordinary privi lege of par ticipating in someone else's case and getting a 
chance 10 affect the law, has a special duty to provide cogent and helpful 
legal briefing that truly assists the court. Am icus brie fs failing to do so are 
a waste of judges' valuab le time. "The courts welcome rational brie fing by 
an informed person or group, but may reject a shr ill o r exaggerated brief 
that generates more heat than light."s 



Those seeking to affect public policy go where 

the action is - the courts. The amicus brief is how they get there. 

Where the Action Is: The Increasing 
Use of Amicus Briefs 

The number of amicus briefs has sharply 
increased in the past few decades.1' In the 
Washjngton Stale Supreme Court, a sur­
vey of the number of amicus briefs from 
1960 Lo 2000 shows a s harp and steady 
increase: in 1960, 6.5 percent of publishe<l 
opinions lis t an amicus; by 2000, the fig­
ure was 27 perce11t.7 The increase in the 
use of amicus briefs mirrors the swell of 
the policy ques tions presented Lo the 
courts beginning in the 196os. With courts 
increasingly deciding the laws that gov­
ern almost every aspect of our lives, amici 
increasingly want Lo shape those decisions. 
Those seeking to affect public policy go 
where the action is - the courts. The 
amicus brief is how they get there. 

Strange Bedfellows: Example of an 
Amicus Brief in Washington 
The following example of how public­
policy groups use amicus briefs is illustra­
tive - and very interesting. What issue 
brings together the ACLU and the Bu ild­
ing Industry Associa tion of Washington? 
What could unite the media and a "con­
servative" think-tank like the Evergreen 
Freedom Foundation? These diverse 
groups (and the Washington Association 
of Real tors and Washington State Farm 
Bureau) recently filed a joint arnicus brief8 

This brief, dubbed the "strange bedfellows" 
amicus, illustrates how modern amicus 
briefs work in Washington - and why 
they are a good thing. But before <lescrib­
ing more about the "strange bedrellows" 
amicus brief, some background on an 
elected judiciary is necessary to put the 
matter in context. 

In Washington, judges are elec ted. 
However, judges arc not regular elected 
officials; the Code of)udicial Conduct pre­
vents judges from campaigning like, well, 
poli ticians. Under the code, judges cannot 
have ex parte contacts with li tigants, and 
generally cannot publicly state their posi­
tions on policy issues that will likely come 
before their court. Because they feel they 
should not converse abou t many impor­
tant issues, judges report feeling some­
what isolated from the rest of the legal and 
public-policy world .9 

Amicus briefs are the perfect method 
for judges to ethically hear from the people 
they serve (or at least from the groups rep­
resenting t·hem). Amicus briefs are an ethi­
cal method of communicating because 
they are the exact opposite of the kind of 
contact prohibited by the Code of Judicial 
Conduct, such as one party lobbying a 
judge over cocktails. J\micus briefs are 
wTitten legal arguments, supported by ci­
tation to authority, which can be answered 
by the parties - exactly how judges 
should decide cases. 

Unlike legislative bodies, where lobby­
ing through personal visits and other 
communications is appropriate, direct 
communications wi th members of ja j 
court in an effort to influence Lhe out­
come of litigation is inappropriate. 
However, the long tradition of accept­
ing jamicus briefs by courts] is an hon­
orable one, used by organizations on 
bo1.h sides of con troversial debates lo 
present cogently their views or addi­
tional facts which may be important 
for consideration of the case. '0 

An important function of amicus briefa 
is to show a court who cares about an is­
sue, which is where we return to the 
"strange bedfellows" amicus brief. Sup­
po e you are a judge looking at an issue 
such as whether the Public Records Act 
allows a person s uing a government 
agency to simultaneously ob Lain i nforma­
tion from a records request instead of ex­
clusively from formal discovc,-y in the 
underlying case. '' 

Through an amicus brief, the Washing­
ton State Supreme Court learned that the 
amazingly dive rse groups forming the 
"strange bedfellows" coalition all relied on 
these during-li tigat ion, public-records re­
quests to obtain important informat·ion. 
In its am icus brief, the coal ition spelled 
out exactly how preserving during-litiga­
tion, public-records requests were pivotal 
in, among other things, reversing a death­
penalty sentence and exposing I he larg­
est violation of campaign-reporting laws 
on record. Without amicus briefs, none of 
this information could have been pre­
sented Lo the Court. The Court probably 

appreciated hearing from a diverse cross­
section of those Lhey serve and valued a 
cogent description of exactly how the case 
would affect tile day-to-day activities of 
many citizens. 

Pro Bono Opportunities: An Amicus 
Brief Saves the Water-Heater "Criminal" 
Another positive aspect o f amicus briefs 
is that they can be used as a powerful pro 
bono tool. Attorneys often find it difficult 
Lo undertake an en ti.re pro bona case from 
pretrial to appeal ; however, an amicus 
brief is much less time-consuming than a 
complete case - and may well achieve 
the same positive result. 

For example, in a case T worked on I 
wanted to he lp a small-business person 
who was the only per on in a city ever 
charged with the crime of inst,1lling a wa­

ter heater without a permit, even though 
hundreds of others had installed them 
without permits. Even after belatedly ob­
tairung the permit, the small-business per­
son was charged (by a specia l prosecutor, 
no less) after he wrote a le tter to the edi­
tor criticizing the city for its never-before­
enforcecl pe rmit requirement. Unfortu­
nately, I could not devote the time to take 
on the en ti re case, and it was pending in a 
court al the oppos ite end of the s tate. 

An am.icus brief saved the clay. I was 
able to spend a day or two, and brief the 
issue of procedural equal protection, the 
obscure doctrine protecting a person who 
exercises a First Amendment right by c,iti­
cizing a law and then is the o nly person 
charged with violating it. The small-busi­
ness person could not have afforded the 
cost of this briefing, which would have 
greatly exceeded the amount of the prob­
able fi ne he was facing. The water-hea ter 
defendant was acquitted based on the 
amicus brier. Without the abili1y to file the 
brief, a pro bono opportunity lo protect 
constitutional righ ts would have been lost. 

While the waler-heater amicus was 
filed in a municipal court, filing amicus 
briefs in precedent-selling appellate courts 
provides another pro bono benefit. An am­
icus brief on an important issue can help 
permanently change (or preserve) the law 
that appl ies to all of us, thereby benefit­
ing thousands in the pro bona cl icnt"s po-
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In Washington, the Rules of Appellate Procedure 

govern amicus briefs, at least in the Court of Appeals and Supreme Court. 

sit ion, not just lhe single pro bo no cl ient. 
Because they help create precedent that 
goes for on years, amicus briefs give a tre­
mendous bang for I.he pro bona buck. 

The Nuts and Bolts of Amicus Briefs 
in Washington 
We turn now from the themy of amicus 
briefs to practical information on how to 
file one. " In Washingto n, the Rules of Ap­
pe llate Procedure govern am icus briefs, at 

least in the Courl of Appeals and Supreme 
Court (more on ihal later). The most im­
portant requirement for an amicus brief 
in Washington is thal il "would assist the 
appellate court."'3 Before filing an amicus 
brief, the amicus "must review the plead­
ings on file and avoid repetition of mat­
ters in other briefs."'4 This is crucial; judges 
despise am icus briefs thal merely repeat 
the a rguments made by the parties or 
other amici. 
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An amicus need not have standing as 
a p,u-1.y. •~ An amicus brief must address the 
issues raised by the paities, although on 
very rare occasions a court will address 
an important issue ra ised only by an ami­
cus.'6 A potential amicus must file a mo­
tion requesting leave lo fi le an amicus 
brief.'7 Mos t arnici simultaneous ly fi le 
their motion for leave w ith the am icus 
brie f. •HThe courL and the parties must re­
ceive the amicus brief not less than 30 days 
before the da te sel for oral a rgument. '9 

Timely amicus briefs a re almost always 
accepted by the courts. 

The parties have the right to answer the 
amicus brief.' 0 An amicus has no right Lo 
oral argumen t, bul can request the party 
Lo yielJ some of its a rgument Lime. Or, in 
cases in which the amicus has a great deal 
lo say or ils a rgument does no t squarely 
support one o f the parties, an amicus can 
move for argument lime of its own. ,, An 
amicus, Like a parly, may file a statement 
of addi tional authorities." An amicus is nol 
en Lilied to court-awarded attorney's fees.2·1 

Amicus Briefs: Not Just in Appellate 
Courts Anymore 

The Rules of Appe llate Procedure (RAP) 
governing amicus briefs only apply to the 
state Supre me Court and Court of Ap­
peals.24 W hat about fi ling an amicus brief 
in a superio r, district or municipal court 
or an administrative tribunal? No court 
ru le or regulation governs amicus briefs 
in Washington trial courts and agencies, 
but these bodies seem to routinely allow 
1.hem.2

' In my experience, every superior 
courl, municipal court and administra tive 
tribunal has accepted an amicus brief p re­
sented to it. The implied basis for a lower 
cour t to al low amic us b r iefs is the 
tribunal's inherent power to conduct its 
affairs. Since no ru les govern lower-court 
amicus briefs, these courts and agencies 
should look Lo the RA Ps for guidance on 
deadlines, content and other requirements. 

Citing to the Record: Washington 
Amici Cannot Make It Up as They Go 

A somewhat controversial p rovision of 
Washington's Rules of Appellate Procedure 
requires an amicus to ci te Lo the record lo 
su pport its fac tual con lenlions.26 The re-



quiremenl is controversial because many 
think an amicus should have the almost 
unlimited leeway to describe the broader 
public-policy picture confronling the court. 
Many other courts, including the lJ.S. Su­
preme Court, allow an amicus to at Lach al­
most any kind of inlormalion toils brief.'7 

Although no court rule directly addresses 
it, an amicus brief in a Washington court 
could allach information admissible under 
the doctrine of judicial notice.'8 

Washington's requirement that an am­
icus cite lo the record is not as restrictive 
as it sounds. Most public-policy arguments 
can be made without adding facts Lo the 
case - after a ll, if the public policy impli­
cated by the case is so broad, it should not 
depend on the specific facts of the case at 
hand. Furthermore, as a practical matter, 
an amicus has very broad latitude to as­
sert matters not always in the record. ff 
an amicus abuses this latitude by attach­
ing factual materials outside the record, 
the judge reading it is perfectly Free to dis­
regard the information. And the party on 
the other side is free to move to strike it.'9 

Conclusion 
UnJike the Loch Ness Monster, amicus 
briefs have evolved. Now they are a pow­
erful tool for those - on both sides of an 
important public-policy issue - who seek 
to affect the law. Arnicus briefs help courts 
undersland a complicated issue and, by 
describing the ramifications of the case on 
everyday citizens, broaden the scope of the 
court's analysis. 

Mr. Overstreet has wrillen numerous am­
icus briefs and serves on WSBA's Amirns 
Curiae Brief Commillee. He is of counsel 
in the Olympia office of Perkins Coie LLP, 
where he practices regulatory litigation. His 
e-mail address is overg@ perkinscoie. com. 

NOTES 
1. Michae l K. Lowman, Comment, The Litigat­
ing /\micus Curine : When Does the Party Begin 
After the Friends Leave?, 41 Am. U. L. Rev. 124 3, 
1243-44, 1111. 4 &5, and 1247-56 (1992). 
2. Id., at 1244, 11-5-
3. id., at 1245 {fool notes omitted). 
4. 4 Am. )ur. 2d, Amicus Curiae§ 6 (citations 
omitlcd). 
5. Mark 1-1. Adams, "Amicus Curiae on Appeal," 
41 Washington State Bar News 7 (luly 1987), at 
34 !hereinafter "Adarns"J. 
6. See generally Joseph D. Kearney & Thomas 
W. Merrill, The Influence of Amicus Curiae Briefs 
011 the Supreme Court, 148 U. Pa. L. Rev. 743 
(2000) (describing increas ing use of arnicus 

briefs in lhc U.S. Supreme Court). 
7. The following figures show the s le;itly in­
creases- 1960: 6.5 percent; 1970: 7-7 percent; 
1980: 16 percent; 1990: 22 percent; 2000: 27 
percent. 
8. The autho r of 1his article was 1he primary 
author of thc"strangc bedfellows" amicus brief. 
9. See e.g., Charles H. Sheldon, /I Century ofj11dg­
i11g: A Political f-listory of the Washington Su­
preme Court (1989) {describing many judges' 
feelings of isolation from outs ide the legal com­
munity). 
10. Kathryn Kolbert, The Webster /\micus Cu­
riae Briefs: Perspectives on I he Abo,1 ion Con I ro­
versy and the Role of the Supreme Court, 15 Arn. 
). L. & Med. 153, 155 (.1989). 
11. The case was O'Connor v. OSI-IS, 143 Wn.2d 
895, 25 P.3d 426(2001). 
12. For a ge neral book on am icus briefs, see 
Reagan W. Simpson, The Amicus Brief: /-low to 
Write It und Use It Effectively ( 1998). See also 
Adams, supra, note 5. 
13. RAP 10.6(a). 
14. RAP 10.3(e). 
15. "A person may be granted leave to appear 
as Amicus Curiae where he or she has no righ t 
to inte rvene and participa te as a formal pa rty 
in the s uit." 4 Am. Jur. 2d, Amicus Curiae § 5 
(citations omitted). Even when an amicus has 
s ta nding to intervene as a party, amicus status 
is often the preferred method of presenting the 
amicus's concerns to the cou,1. See id. One of 
the advantages of being a mere amicus is that 
the judgment in the case does not bind an a m­
icus, whereas a judg ment would bind a party 
who intervened. 
, 6. Noble Manor Co. v. Pierce Collllly, 133 
Wn.2d 269, 272, n.1, 943 P.2d 1278 ( 1997). 
17. RAP 10.1 (e) & 10.6. The required compo­
nents of an amicus brief a re laid out in RAP 
10.3(e). lnle restingly, an appellate court can re­
quest a pe rson to file an amicus brief if it thinks 
ii needs additional information . RAP 10.6(c). 
This is extremely rare. ll probably re nects 1he 
old role of an amicus : a scholar opining on a 
complicated issue lo a id the court, not one of 
the parties. 
18. Since a lmost all molio ns and briefs arc filed 
simultaneously, the following analys is of briefs 
includes the motions accompanying them. 
19. RAP 10 .2((). Whal if there is no oral a rg u­
ment? An appellate cou rt can dispense with oral 
argument. RAP 11.6. The SuJJrcme Cow·t almos t 
never does so, while the Courl of Appeals will 
do so only rarely, in the most clear-cul cases. IL 
is unclear when an amicus brief is clue if a court 
dispenses w ith oral a rgume nt. However, even 
when it decli nes lo hear oral argument, an ap­
pellate court will inform the parties of the dale 
the pane l will consider the case; this wou ld 
probably be a substitute dale fo r oral argument 
and therefore should govern the due date of lhe 
amicus brief. 
20. RAP 10.1 (e). The time to answer an am icus 
brief is extremely short: Five days afte r receipt 
of the brief. RAP 10.6(d}. l n addition to answer­
ing the amicus brie f, a party can object lo the 
filing of an amicus brief. Id. 
2 l. RAP 11.2(b). The party supported by the 
amicus will often agree to yie ld some of its time. 
Oral a rgume nt by an a micus is unco mmon but 

nol unheard of, al leasl in the SuJJrcme Court. 
22. RAP 10.8. A statement of additional authori­
ties is a notification lo the court, in between 
the briefing deadline and lhe decis ion, that a 
new case or statu te affects the outcome of the 
case. 
23. 4 Am. Jur. 2d, Amicus Curiae §11 (citalions 
omitted). 
24. RAP L 1 (a). 
25. No local ru les lor superior, district or mu­
nicipal cour1s addresses amicus brie fs. However, 
at leas t one administrative tribunal, the Growth 
Manageme111 Hearings Board, expliciLly allows 
amicus briefs. WAC 242 02-280 (2001) . 
26. RAP 10.3(e) (incorporating by reference RAP 
10.3(a), which requires citation lo the record). 
27. See U.S. Supreme Ct. R. 37. See generally 
Moore's Federal Practice, ch. 537 (discussing U.S. 
Supreme Ct. R. 37); id., ch. 329 {discussing Fed. 
R. App. P. 29). 
28. ER 201 (governing"adjudicalive facts"). Even 
wi 1hout ER 20 1, a court can take judicial notice 
of"legis lative" facts. For a discu;sio11 of"adjudi­
calivc"and "leg islative" facts, see Karl B. Tegland, 
Courtroom f-landbook of Washington Evidence, 
al 191-93 (2001). See Stale v. CPC Fairfax Hos­
pital, 129 W11.2d 4 39, 4 53-54, 918 P.2d 497 
(1996) (rejecting motion to s trike appendices 
to amicus brief because they contained '' legisla­
tive facts"). See generally Wyman v. Wyman, 
94 W 11.2cl 99, 102-03, 6 15 P.2d 452 (1980) (de­
scribing judicial notice of legislative facts); State 
v.Balzer, 91 Wn. App. 44, 58, 954 P.2d 931 (1998) 
(same); Tegland, 5 Washi11glo11 Practice§ 201. 17 
(41h Ed. 1999) (sa me). 
29. RAP 10.6(d). 
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Welcollle to the 

New WSBA Governors 
by Allison L. Parker 

Robert M. Boggs, 4th District 
Mr. Boggs began his Jaw career as a deputy prosecu­
tor in Ephrata. Since 1982 he has practiced with the 
Yakima firm Lyon, Weigand and Gustafson, where 
he is now a shareholder and primarily represents 
Central Washington school districts. Mr. Boggs is a 
member of the Washington Council of School 
Attorneys, Washington Defense Trial Lawyers 
Association, Washington State Trial Lawyers 
Association, Yakima County Bar Association, and 
John Gavin American Inns of Court. 

Carl J. Carlson, 7th-Central District 
Mr. Carlson practices commercial litigation with the 
Seattle firm Carlson & Fabish. His WSBA service 
includes working as a fee arbitrator and a special 
disciplinary counsel, and serving on the Rules of 
Professional Conduct Committee and the Pres ident's 
Initiative Task Force. Mr. Carlson also serves as a 
cooperating attorney with the Northwest Women's 
Law Center, and is on the board of directors of the 
Resource Center for the Handicapped. He recently 
completed a three-year term on the King County Bar 
Association board of trustees. 

Bryce H. Dille, 9th District 
A partner in the firm Campbell, Dille, Barnett, Smith 
and Wiley, Mr. Dille has engaged in general practice 
in Puyallup since 1968. He has been act ively 
involved in local and state bar activities, including 
serving as WSBA special district counsel, and as a 
member of the W SBA CLE and Legislative commit­
tees. He recently completed a three-year term on the 
WSBA Disciplinary Board. Mr. Dille served as 
president of the Puyallup Valley Chamber of 
Commerce and the Puyallup Valley Daffodil Festival. 
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Zulema Hinojos-Fall, At-large 
Ms. Hinojos-Fall is an administrative law judge for 
the Equal Employment Opportunity Commission. 
She was born in Mexico, moved to the U.S. at age 10, 

and has traveled, lived and worked extensively i.n 
Europe and Asia. Committed to public service, she 
has been on the boards of Children's Al liance and the 
Northwest Women's Law Center, and has volun­
teered with Leadership Tomorrow, the YWCA Young 
Women's Leadership Institute, and the University of 
Washington Professional Men tor Program. 

Jon E. Ostlund, 2nd District 
Mr. Ostlund has practiced law in Bellingham since 
.1974. For the last 19 years, he has been the Whatcom 
County public defender. Mr. Ostlund is a board 
member for the Washington Defenders Association 
and the Washington Association of Criminal Defense 
Lawyers. He served two terms on the Washington 
State Sentencing Guidelines Commission and has 
been actively involved in legislative matters on 
beh1df of criminal defense lawyers. He is currently a 
member of the Whatcom County Law and Justice 
Commission and the Whatcom County Commission 
Against Domestic Violence. 

David W. Savage, At-large 
Mr. Savage is a shareholder and president of the 
Pullman firm Irwin, Myklebust, Savage & Brown, 
which he joined in 1973. He .is a member and 
immediate past chair of the WSBA Court Rules 
Committee, and serves as a hearing officer for the 
WSBA Disciplinary Board. In 1995, Washington 
Governor Mike Lowry appointed him to the Walsh 
Commission to study and recommend procedures for 
judicial election reform. Locally, Mr. Savage is active 
in the Pullman United Way, Pu I.Iman High School 
Mentor Program, and the Pullman Chamber of 
Commerce. 
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Changing Venue·~"·----------------
Correction: The Octo ber issue o f Bar 

News incorrectly stated that Roger A. Felice 
has been selected to serve as presiJent­
elect of the Washingto n State Trial Law­
yers Association (WSTLA). Further, Steven 
G. Toole was identified as the new presi­
dent of WSTLA . In fact, Mr. Felice is the 
current W STLA president, and Mr. Toole 
is president-elect. Bar News apologizes for 
these errors. 

Honors and Awards 
Washington Defense Trial Lawyers pre­
sented Michael H. Runyan with the Jack 
P. Scholfield Outstanding Achievement 
Award in recognition of his outstanding 
loyalty, leadership, commitment and sup­
port for the goals and objectives of the civil 
defense trial bar. Mr. Rw1yan is a partne r 
and co-chai r of the commercial litigation 
department in the Seattle office of Lane 
Powell Spears Lubersky LLP. 

Donald S. Cohen has been honored as 
Ci tizen of the Year 
by the City of Mer­
cer Island. He was 
recogn ized for his 
service as a 10-year 
member of the city's 
planning commis­
sion, including five 
years as chair. Mr. 
Cohen works in the 
Seattle office of Gor­
don, Thomas, Honeywell, Malanca, Peter­
son & Daheim PLLC. 

Sohee Ahn has been elected secre ta ry, 
and Elizabeth C. Chambers has jo ined the 
board of directo rs or the King County 
Sexual Assault Resource Center. 

Barry M. Kaplan, a pa rtne r with 
Perkins Coie, has joined the board of d i­
rectors of Legal Aid for Washington (LAW) 
Fund. 

The Bainbridge Island Kiwanis Club 
has ho nored Lawrence R. Mills as 
Bainbridge Citizen of the Year. He was cho­
sen for his charitable work cmd fundrais­
ing on beha lf of several Bainbridge Island 
causes. Mr. Mills is a pa ,-tner in the Seattle 
firm Mills Meyers Swartling. 

King County Superior Court Judge 
Donald D. Haley and Seattle lawyer 
Payton Smith have been e lected fellows 
of the American Bar Foundation, in rec­
ognition of outstanding dedication lo the 

welfare of the ir communities and Lo the 
highest principles of the legal profess ion. 

Nine lawyers in the Seattle office of 
Cozen O'Corrnor were named "Superlaw­
yers" by Washington Law & Politics maga­
zine. They are Richard f. Allen, William 
L. Black, J.C. Ditzler, Curt E.H. Feig, John 
A. Granger, Thomas M. Jones, Jodi A. 
McDougall, Christopher W. Nicoll and 
Timothy J. Tompkins. 

The Spokane County Bar Associa tio n 
Volunteer Lawyers Program honored the 
following lawyers for outstand ing p ro 

bo na serv ice: Mary P. Chavez, J. Steve 
Jolley, Paul L. Kirkpatrick, Ian Ledlin, 
William T. Mableson, Edith M. Martinez, 
Linda D. O'Dell, Kevin D. O'Rourke and 
Juliana C. Repp. 

Movers and Shakers 

Michae l J. Bayley and Vicky L Higby 
have joined the Spokane office of Paine, 
Hamblen, Coffin, Brooke & Mille r LLP as 
associa tes. Mr. 13ayley's practice emp ha­
siz es estate planning, trust and p roba te 
administration, and es tate taxa tion. Ms. 
Higby practices general litigation. 

R. Alan Burnett has joined the Seatt le 
office o f Lane Powell Spears Lubersky LLP 
as an associa te focusing on a ircraft finance. 
J. Duncan Findlay has jo ined the firm as 
a partner. He concentrates on the business 
operations of design profess ionals, empha­
siz ing loss prevention practices, fi nancial 
operatio ns, and conl'racting for the design 
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of large p rojects. 
Robert C. Hahn has been named pa rt­

ner in the Spokane firm now known as 
Raugust & Hahn PLLC. He practices in the 
areas of bankrup tcy, personal injury and 
immigration. 

frank Abramonte has become a part­
ner in the Seattle fi rm Seed LP. Law Group. 
He is a member of the fi rm's electrical en­
gineering group, and his practice em pha­
sizes domeslic and foreign patent prosecu­
tion in e lectrical, software and electrome­
chanical eng ineering. 

Laura Kleisle, David A. Larson, Susan 
E. Lehr and Darryl V. Wareham have 
joined the Seattle office of Willi ams, 
Kastner & Gibbs PLLC. Ms. Kleisle, an as­
sociate, focuses on construction lj tigat io n 
including design professional malpractice 
a nd cons truc tion-defect d isputes. Mr. 
Larson is of cou nsel Lo the fi rm, and em­
phasizes the litigation and mediation of 
construction defect, persona l injury, and 
insurance coverage issues. Ms. Lehr is also 
of counsel, and she represen ts clients in 
the areas of securities, business transac­
tions, tax, corporate and real es tate law. Mr. 
Wareham is an associa te focus ing on land 
use, environmental and water law. 

Kevin W. Mickey has jo ined Etter, 
McMahon, Lamberson & Clary PC in Spo­
kane as an associa te. His practice includes 
civ il litigation, small-estate planning, and 
credi tor representa Lio n in bankruptcy. 

Robert King and Jean C. Seidler have 



joined Ryan, Swan­
son & Cleveland as 
associa tes in the 
Seattle firm's Litiga­
tion group. Mr. 
King focu ses on 
commercial litiga­
tion, and Ms. Seid­
ler focuses on em­
ployment litigaLion. 

Wendy L. Rocke has joined Preston 
Gates & Ellis as an associate in Lhe Seattle 
office. She is developing a practice in trnsts 
and estates. 

Paul R. Willett has joined Sho rt 
Cressman & Burgess in Seattle. He is o f 
counsel, and is a member of the firm 's 
bus iness and taxation p ractice section 
where he concentrates on estate plann ing, 
probate and trust administration, and gen­
e ral business representation. 

L John Jani has been appointed Seattle 
regional administrator For Lhe U.S. Env i­
ronmental Protection Agency. He super­
vises the enforcement of a ir, waler and 
pollution cleanup laws in Washington, 
Oregon, Idaho and Alaska. 

Wendy J. Batchelor has joined the Se­
attle office of Fos ter Pepper Schefelman 
as of counsel. Ms. Batchelor Focuses on in­
te llectual property, including copyright, 
trademarks, data protection and privacy, 
licensing issues, and inte rnatio nal joint 
ven tures. Brian D. DeSoto, Kol W. Med­
ina, Alice M. Ostdiek , and Ramsey E. 
Ramerman have joined the firm as asso­
ciates. Mr. DeSoto focuses on creditors' 
rights and bankruptcy. Mr. Medina con­
centrates on real estate, land use and es­
tate planning. Ms. Ostdiek's pracLice fo­
cuses on municipal law and public finai1ce. 
Mr. Ramerman practices commercia l liti­
ga tion. 

In Memoriam 

Pierre Gianni, o f 13ellevuc, died August 25 
at age 53. He was a partner with his w ife, 
Monica Gianni, in T he Gianni Law Firm 
PLLC. He prev iously worked as an inter­
na tional Lax and legal consultant for the 
U.S. government, CPA finns in the U.S. and 
Africa, and a major law firm am.I interna­
tional corporation in Paris. A native of 
Corsica, France, Mr. Gian n_i received de­
grees in law and political science from the 
University of Aix--en-Provence in France. 

He also received an LL.M. in taxation from 
the University of Washington. 

Ellensburg lawyer David A. Pitts d ied 
August 3 at age 60. Tn addition lo practic­
ing law, Mr. Pi tts taught political science 
at Centra l Washington Univers ity, worked 
as a campaign manager and speech writer 
for Don Bonker and Booth Gardner, and 
served as a reseai·ch analyst for Congress­
man 13rock Adams. He served on the Cen­
tral Washing ton University board of trust­
ees for seven years, and on the Department 
of f isheries' Salmon Advisory Council for 
three years. Memorials may be made to 
APOYO ( 1 11 Peavine Road, Ellensburg, 
WA 98926) or Ducks Unlimited (1 Water-

fowl Way, Memph is, TN 38120). 
Lifelong Oak Harbor resident and de­

voted Husky football fan Theodore D. 
(Ted) Zylstra died September 12 at age 
67. He practiced law on W hidbey Island 
from 1957 U11til his retirement last year 
from Zylstra, Beeksma & Walle r. Mr. 
Zylstra served on the WSBA Board oFGov­
ernors from 1983 to 1986, and was a mem­
ber of the America n Bar Association, 
American Trial Lawyers Association, and 
Is land County Bar Association. He a lso 
served as president of Lhe North Whidbey 
Chamber of Commerce, Oak Harbor Jay­
cees, Oak Harbor Rotary Club, and Oak 
Harbor Navy League . .t:ii 

MacDonald, Hoague & Bayless 
Protecting and Advancing the Rights of 

Immigrants for Nearly 50 Years 
1500 Hoge Building• 705 2nd Avenue• Seattle, WA 98104-1745 
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Seated: Lourdes Fuentes, Kay Frank, Frank Retro.an. 
Standing: Felicia Gittleman, Ester Greenfield, Dan Smith, Kevin Lederman, 

Kristen Kussmann, Julia Devin, Bob Free, Bonnie Stern Wasser. 
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Ethics & the Law-~--------------~ 

Washington's Lawyer Discipline System 
by Barrie Althoff • WSBA Chief Disciplinary Counsel 

Opinions exµressed herein are the 
author's and are not official or un­
official WSl3A positions. 

T h is article describes the organiza­
tion and operation of the Wash­
ington lawyer discipline system. 

A previous article described what hap­
pened in that system during the year 2000. 
See, Barrie Al thoff, "Lawyer Discip line: 
2000 Summary Re port ," Washington State 
Bar News (May 200 1, p. 44). A subsequent 
article wi ll explain how disciplina ry sanc­

tions are determined anti imposed. 

Authority and Purpose 
The Washington State Su preme 
Court has exclus ive jurisd ic tion 
with in Washington for the admin­
istra tio n of the lawyer discipline 

system governing Washington law­
yers. Pursuant to its Rules for Law­
yer Discipline, the Supreme Court 
has delegated the administration 

and operat ion of that system to Lhe 
Was hington Sta le Bar Associat ion (the 
Bar), a lthough it has reserved to itself' Lhe 
ultimate authority to suspe nd or disbar 
lawyers from the µractice of law. W ith a 
few except ions, lawyers practicing law in 
Washington must be members of the Bar 
and arc thus subject to the Rules for Law­

yer Discipline. 
The m ission o f the Bar is to promote 

jus tice and to serve its members and the 
µu blic. One of the ways it does this is by 
admin istering and operating the lawyer 
discipline system on behalf of the Wash­
ington State Supreme Court. This system 
provides a forum and procedures whe reby 
complaints about a lawyer's conduct can 
be fairly and ob jectively investigated and, 

where appropriate, prosecuted through a 
public heari ng. 

The lawyer discipline system protects 
the public by holding lawyers accountable 

for Lheir eth ical m isconduct. The system 
is complementary to, and not a substilule 
for, any civi l right or action that a con­

sumer might have aga inst a lawyer, and 
any crim inal cause of action tha t might 
accrue because of the lawyer's conduct. 

Aside from the discip line system, the 
Supreme Court and the Bar also protect 
and ass is t the public th rough the Bc1 r's 
o pera tion o f a volunta ry fee-arbitration 

program and a mediation program to re­
solve disputes between lawyers and oth­
e rs. Various other programs ex is t to help 
lawyers better serve their clients by main­
tc1ining the ir professiona l competence, by 
managing their p ractices, and by dealing 
wi th problems that a rise in the ir lives. 

Structure and Funding 

Although the Washington State Supreme 
Court has delega ted the responsibil ity for 
oper;iting the lawyer d iscipline system to 
the Bar, the Court supervises and re tains 
aulhority over Lhal system. The Bar fu l­
fills its duty Lo oversee and operate the 
system through various hoards, commit­

tees and s taff. 
The Bar's Board of Governors (mostly 

elected by the members of the Bar), to­

gether with its presiden t (elected by the 
Board of Governors), su pervise and over­
see the general functioning of other par­
ticipan ts in the system, provide resources 

to operate the system, and appoint and 
remove certa in s taff and volunteers in the 

lawyer d iscipline system. 
The supervision and oversight respon­

sibilities for t he lawyer discipline system 

are fulfilled largely through the Discipline 
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Committee of the Board of Governors, 
through the Bar's executive di rector, and 
through pe riodic reports from and mee t­
ings with o the rs involved in the discipline 
system. Neither Lhe Board of Governors 
nor the executive d irector are involved in 

individual adjudicative decis ions. 
The Board of Governors funds the law­

yer di cipline system through Bar mem­
bers' annual licensing fees, about 50 per­
cen t of which are app lied to the costs o f 
that system. The 1999-2000 fiscal-year ex­
penditure of $3,122,472 for lawyer disci­
pl ine and trus t-account audi ts was thus 

pc1 id for solely by lawyer member of the 
Bar, without the application of any public 
tax revenues or other public funds. The 

2000-2001 fi scal-year budget for 
lawyer discipl ine and trust-account 
aud its is $3,186,747. In addit ion, 
the Bar operates a client security 
fu nd, funded by annual assess­

ments on each lawyer, w hich 
makes gifts (approximately $2081000 
in 2001) to clien t applicants who 
have been damaged by thei r law-

yers' dishonesty or fai lure to µroperly ac­
count for money or prope1ty en trusted to 
them. 

Separation of Investigative/ 
Prosecutorial and Adjudicative 
Functions 
Although the lawyer discipline system is 

operated within the Bar, and although the 
Bar's executive director, under the direc­
tion of the Bar's Board of Governors, em­
ploys all Bar s taff; the Bar has clearly sepa­

rated the investiga tive and prosccutorial 
functions from the ad jud icative !'unctions. 

Investigative a nd Prosecutorial Func­
tiom. T he Bar's Office of Disciplinary 
Counsel (ODC) receives, investigates and 
prosecutes allegations of ethical miscon­
duct ("grievances'') by Washington lawyers 

to determine whether the alleged miscon­
d11ct should have an impact on the lawyer's 



license lo practice law. In effect, the ODC 
is the s tatewide complain! bureau and 
prosecutor for ethical complaints agains l 
Washington lawyers. 

The ODC is headed by the director or 
lawyer discipline/chief disciplinary coun­
sel. Reporting to 1he director are the asso­
ciate directo r of lawyer discipline, whose 
primary responsibility is lo oversee case 
management of investigations and pros­
ecu Lions; fou r managing disciplina ry 

counsPl, w ho carry active caseloads and 
oversee the intake team and the three in­
vestigation/prosecution team s; and 13 dis­
ciplinary counsel (several of· whom work 
on a part-time basis), three investiga to rs, 
four paralegal~, two legal assista nts, fou r 
secretaries, a file clerk and a docket assis­

tant. 
Disciplinary cou nsel are som e times 

assis ted in the ir investigat ions by "specia l 
dis trict counsel," volunteer lawyers ap­

pointed by the Bar's Board o f Governors 
with authori ty to investigate, but not pros­
ecute, cases. Special district counsel are 
ass igned by the chief disciplinary counsel 
lo assist disci plinary counsel on individual 

cases as needed. In certain cases, often 
those involvi ng possi ble conflicts of inter­
es t, the Bar's executive director may ap­
point a non s taff lawyer as a "special disci­
plirnuycounsel" wi th the authority Lo bolh 
inves tigate and prosecute specific cases. 

In receiving grievances aboul lawyers, 
the ODC's role is 1hal of a n impartial in­

vestigator. At the ame Lime, il seeks lo 
educate consumers and lawyers on the 
ethical duties of lawyers and, where pos­
s ible, Lo resolve informa lly possible dis­

agreem ents as lo those duties. The ODC's 
Consumer Affairs team regularly meets 
with potential g rievants, both by telephone 
and in person, before g rievances a re filed, 
lo expla in the jurisclic tion o f the ODC, 
w hat the potential grievanl can reasonably 
and rea listically expect from filing a griev­
a nce, a nd 1he extent of a lawyer's el.hical 
duty. T he expectation is tha t this w ill both 
heller educate the public as to Lhe lawyer 
discip li ne system and reduce Lhe number 
of grievances being filed. 

The ODC maintains an active informal 

mediation program Lo deal wi th ve1y com­
mon and frequen t (a) d is p111es over w ho 

owns and has a right lo possession of the 
file created a nd maintained by a lawyer 

w hen representing a client, a nd (b) 
noncomniunication problems between a 
lawye r and a cl ient. If these informal me­
diations are unsuccessfu l, the clients or ex­
clients often file formal disciplinary griev­
a nces aga in st the lawyers, especially if the 
conduct has been repeated. The informal 
hand ling of these matters hy the ODC has 

resulted in fewer formal grievances heing 
filed in these areas. 

File disputes often arise w hen a dissat­
isfied client seeks a new lawyer but has 

not paid the former lawyer. The fonner 

lawyer then seeks Lo be paid by not deli v­
ering lhe file needed by the new lawyer. 
When the ODC is contaeled in this situa­

tion, rather than o pe n ing a gr ievance 
agai ns t the lawyer in custody of the file, a 
paralegal from the ODC wi ll usually 

promptly contact the cl ient a nd lawyer(s) 
(by fax and/or 1.e le phone) to determi ne the 
facts, make available Lo them the relevant 

ethical rules, and suggesl solutions on how 
lo resolve the d ispute in a manner sa tis­
fac toiy to all persons. Noncommunicalion 
problems usua lly are resolved by a si mple 
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leller or telephone ca ll to the lawyer from 
Lhe ODC. 

The Consumer Affairs learn of the ODC 
annually handles nearly 10,000 telephone 
calls and numerous in-person meetings, 
and provides thousands of information 
sheets on law-practice areas and grievance 
proceclw-es. learn members typically lis­
ten to a grievance, suggest possible ways 
to resolve the problem informally,expla in 
the Bc1r's d isciplinary jurisdiction and 
grievance procedures (and, if applicable, 
the Bar's voluntary fee-arbitration and 

mediation programs), and suggest other 
resources or services that may be helpful 
in resolving the matter. In some cases a 
grievant may at that time file a grieva nce. 
If the grievant is unable to complete t·he 
grievance form because of disabi li ty or 
language problems, the staff a ttempts to 
provide reasonable assistance to the per­
son or to refer the person to other re­
sources where assistance may be found. 

The ODC also operates an active law­
yer discipline prevention program by 
speaking annually at more than 70 con-
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tinu ing legal educatio n and other pro­
grams, and writing and publishing vari­
ous articles relating to lawyer e thics, dis­
cipl ine and professionalism. 

Adjudicative Functions. The final ad­
judicative authority in the lawyer disci­
pline system is the Washington Stale Su­
preme Court Other persons and enti ties 
involved as adjudicators in the system in­
clude the Discipl inary Board, the review 
committees Lhat make up Lhat board, hear­
ing officers, and Bar s taff w ho support 
these entities. 

The Discipl inary Board is made up of 
14 members - 10 lawyers appointed by 
the Bar's Board of Governors, and four 
nonlawyers appointed by the Washington 
State Supreme Court. Two of the lawyers 
serve as chair and vice-chai r, respectively, 
of the Disciplinary Board ; the other 12 

members break into fow-groups w ith each 
group comprising a review commillee, 
each consisting of two lawyers and one 
non lawyer. 

The four three-person review commit­
tees serve as ga tekeepers to public disci­
pl inary hearings in the lawyer discipl ine 
system - first, to consider appeals by 
grievants of grievances dismissed by dis­
c iplinary counsel, and second, lo consider 
recommendations by d isciplinary counsel 
for public hearings of lawyer d iscipline 
matters. 

The Discipl inary Board itself serves 
primarily as an appellate court in the law­
yer discipline sys tem, hearing appeals of 
hearing-officer dec isio ns, reviewing all 
hearing-officer recommendations for sus­
pensio n or disbarment, and approving or 
disapproving all proposed stipulations to 
discipline in lieu of publ ic disciplinary 
hearings. 

The Discipl inary Board also monitors 
the performance of the volun teer hearing 
officers who act as tr ial court judges in the 
lawyer d iscip line system. Hearing officers 
hear evidence and argument, enter find­
ings of fact and conclus ions of law, and 
make recommendations to the Discip li n­
ary Hoard for disposition o f the matter. 
Hearing officers a re appointed by the 
Board of Governors, and are Lhen assigned 
to speci fic cases by t he chair of the Disci­
plinary Board. The Discipl inary Board is 
assisted by Bar staff (independent from 
Lhe staff that supports the ODC), includ-



ing an ass is lanl general counsel and a clerk 
to the Disciplinary Board. 

Handling of Grievances, 
Investigations and Prosecutions 
Grievances. Grievances arise in all areas 
of law, but most frequently in Family and 
criminal law cases, personal injury cases, 
real properly and lrust/esta te cases, and 
litigation cases. They range from simple 
noncommunication or improper w ith­
holding of a client file from a clienl, lo 
seiious rnisconducl such as lheft of client 
funds, materia l m isrepresentalions to cli­

ents or courts, or sexual or physical as­
saults. 

Because the disciplinary system exis ts 
for the proteclion of Lhe public and to as­

sure the integrity of the Bar, the system is 
s tructured to encourage anyone believing 
a lawyer has e ngaged in uneth ical conduct 
to communicate that belie f to the Bar. 
Thus, anyone may be a grievant. Grievants 
are most frequently clients, former clients, 
judges, opposing parties, opposing coun­
sel, otherwise concerned members of the 
public, or the Bar itself There is no require­
ment that the g rievant have any legal 
"standing," nor are there any filing fees or 
statutes of limitation for filing a grievance. 

Grievances must b e written. When a 
grievance is rece ived, it is analyzed to de­
termi ne whelher i L shou Id be investigated, 
re ferred to a more appropriate forum , or 
dismissed. A copy of the grievance is usu­
ally sent (stamped "confidential" on the 
enve lope) to the lawyer for response to 
disciplinary counsel. Some grievan ces 
which d isciplinary counsel believe do not 
require a lawye r 's response, however, a re 

dismissed immedia tely, with a copy of the 
grievance and the dismissal le tter sent to 
the lawyer simply for the lawyer 's infor­

mation. For example, grievances alleg ing 
misconduct by a lawyer which, even if the 
facts were as alleged would not be an ethi­
cal violation, are usually d ismissed in LJ1is 

manne r. 
Other grievances may be more appro­

priate for referral. For example, fee d is­
putes are gen eral ly referred to the Bar's 
voluntary fee-arbitration program, while 
d isputes between lawyers and other pro­
fessionals are often referred to the Bar's 
voluntaJy mediation program. Although 
the Washington lawyer discipli na ry sys-

tern has concwTent jurisdiction with the 

Washington Commission on judicial Con­
duct over a lleged e thical violations by 
Washington lawyers who are judges, sub­

missions to the ODC alleging such mis­
conduct are generally not opened as griev­
ances, but are ins tead initia lly referred lo 
the commission for prima1y considera­

tion. 

This deferral is pursuant to policies enun­
ciated by the Bar's Board of Governors and 

the Wash ing ton State Supreme Cour t. De­
ferral prevents Bar resources from being 
used to invest iga1e private disputes and 
assures that the ODC's actions do not im­
pede other civil or criminal investigations. 

Grievances alleging ineffective assis­
tance o f counsel in criminal proceedings 
a re, like other grievances, each considered 

individually, but most are dismissed un­
less the re has been a judicial finding of 
impropriety. Upon such a finding, the al­
legations will generally be investiga ted to 

If a grievance raises Lhc same or sub­
s tan Lially the same issues being considered 
in other civil or criminal litigation, the 
ODCwiJI usual lydeferactingon thegriev­
ance until the other litiga tion is resolved. 

Don't let an appeal 
catch you off balance. 

Whether you ' re thinking about appealing or 
you' re forced to defend an appeal, the wrong 
move may be costly. John Mele has the 
experience to analyze the merits of any appeal 
and to handle an appeal at any stage. He has 
appeared before all levels of federal and state 
appe llate courts, is available for consultation, 
briefing and argument, and will consider a 
va riety of fee an an gements. 

JOHNP.MELE 
LAW Y ERS 

RYAN. SWANSON & CLEVELAND. P LL C 

1201 Third Avenue, Suite 3400 
Seattle, WA 98 101 -3034 

Te lephone (206) 464-4224 / Facsimile (206) 583-0359 
www.ryanlaw.com I E-mail: mele@ryanlaw.com 

WASHINGTON DEFENSE TRIAL LAWYERS 

~ Defense Lawyer s Fight:ing For Just:ic e Ln C ivil Court:s 

• 800 c ; v iJ det"en se nltorney m e n1bers statewide 

.. Substantive secLio n s inc l uding: E n 1pl oyrn e nt, Produ c ts. 
Worke rs· Con1pc nsnLion . Ins uran ce. Community S e rvice, 
Professio naJ LiabiJity and E thi cs. Con s truc tio n 

• Co,nmillccs inc l uding: An1icu s~ Legi slative~ N ew L~wycr. 
Tec hno logy. Seminar 

• D efense News· fe atur i n g subslanti v c <.trtic lcs o n c urre nt case 
law and v erd ic t s. 

• L e gislative representuLion f o r issues that i 1npac t defen se 
al"toraeys a nd Lhe rig hts of aJl people and org ani7-a.Lions 
who are s u ed in cour t. 

• W e b p.::tge :.,t w , vw.wdtl .org offeriJ"l~ ... n "lC.1nbc r o n·1y ~· arc ,,. 
sen1in ar information a n d monthly htig nLi o n c a se r evi ews. 

• Ten seminars ann ually h e ld in Seattle. Vanc ouver. Yakima. 
Spokane. Whistle r and Phoe n ix. 

• Free lunc hlin,e C L E program s fo r N e w Lawye r s, prac ticed 
7 yea.rs o r less. 

NOVEMBER 2 001 • Washington State Bar News 45 



<letermine whether the conduct in ques­
tion rises to the level of ethical m iscon­
duct which should subject the lawyer to 
discipline. 

Investigations. If iL is determined that 
investigation of a grievance is warranted, 
the grievance is assigned to a disciplinary 
counsel for inves tigation. With certa in 
exceptions, the Supreme Court's Rules for 
Lawyer Discipline require that Bar s ta ff 
and agents, but not grievanls or the law­
yer against whom the grievance is fi led, 
main tain the confidentiality of disciplin­
ar y in ves tigatio ns. Thu s, while 
grievants and respo ndents gener-
aJly may freely and publicly d iscuss 
a grievance, the Bar genera lly may 
not comment on o r even acknowl-
edge the existence of a grievance 
until it becomes public in formation 
pursuan t to the Rules for Lawyer 
Discipli ne. 

Following investigation, a griev-
a nce may be d is missed , recom­
mended for µubli c hearing, or negotiated 
for resolution by stipula tion wi th a respon­
dent lawyer. 

If disciplina ry counsel determines to 
d ism iss a grievance, counsel does so by a 
lette r addressed to the grievant and the 
respondent lawyer which summarizes the 
grievance, ident ifies the alleged e thical is­
sues, and analyzes the grievant's allega­
tions under the Rules of Professional Con­
d uct and Rules for Lawyer Discipline. A 
grievant may request a review committee 
to review the proprie ty of the dism issa l. 
Upon such a request, disciplinary coun­
sel, regardless of any belie f or lack of be­
lief in the merit o f the grievance, has only 
two choices: e ithe r re-open the investiga­
tion or submit the request for review lo a 
review committee. If disciplinary counsel 
<locs not re-open the investigation, it must 
send the request for review to a review 
committee even if disciplinary counsel 
continues to believe the grievance should 
be dis missed. 

If disciplinar y counsel de term ines not 
to d ismiss a grievance, d isciplinary coun­
sel so advises the grievant and the respon­
dent lawyer by letler. The lei ter summa­
rizes the grievance, iden tifies the alleged 
e thical issues, analyzes the lawyer's a lleged 
miscond uc t, and provides a s ummary 
ana lys is of the estimated likely range of 

sanctio n if the a lleged misconduct were 
proven. The lette r and any responses to it 
fro m Lhe grievant or the respondent law­
yer a re then tra nsm itted as an investiga­
tion report to a review committee. A con­
fidential investigation by the ODC gener­
ally becomes public information when an 
investigation report recommend ing that 
a public hearing be held or tha t an admo­
nition be issued is transm itted 10 a review 
committee. 

Review Committees. All submissions to 
a review committee are entirely by docu-

ment presenta tion with no oral presenta­
tio ns made by d isciplina ry counsel, re­
s pondent, grievant or their counsel. 

A review comrnillee has several options 
as to reports submitted to it by disciplin­
a ry counsel and as to dismissed grievances 
appealed to it by grievan ls. The commit­
tee can ( 1) d is miss the grievance outright, 
(2) d ismiss the grievance w ith a confiden­
tial nonpublic"advisory letter" advising the 
lawyer on how to improve his or he r prac­
tice to adhe re more clearly to the e thical 
requi rements, (3) issue a p ublic admoni­
tio n to the lawyer, or (4) order the matte r 
to a publ ic hearing. 

If a review committee dismisses a griev­
ance, or rejects a grievant's appeal of dis­
ciplinary counsel's d ismissal of the griev­
ance, the grievant n1ay appeal the decision 
lo the chairofthc Disciplinary Board, who 
may in turn re fer the matte r to the Disci­
plinary Board. The cha ir's (or board's) de­
cision on whe ther o r not to dismiss the 
grievance is fina l. 

Prosecutions. If n rev iew comrnittee 
orders a public disciplinary hearing to be 
he ld on whether a lawyer's conduct con­
stitu tes an e thical viola tio n, the ODC then 
d rafts a formal compla int w hich is some­
what like a civi l complaint in itia ting a pri­
vate lawsuit or a crimina l charg ing docu­
ment specifyi ng the viola tions a lleged. If 
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multiple grievances against a lawyer are 
ordered to a hearing, they are usually con­
solidated into a single forma l complaint 
and a single hearing. The formal complaint 
is then fi led w ith the Disciplinary Board, 
and all fu rthe r proceedings arc generally 
public. After the formal complaint is filed, 
the lawyer responds to the complain t, dis­
covery may be conducted, and a public 
hearing is held in a manner somewhat 
s imilar to an admin istrative proceeding. 

The filing of the formal complaint for­
mally commences the public disciplina ty 

proceed ings. The parties to the dis­
ciplinary proceeding are the Bar 
(th rough the ODC) and the respon­
den t lawyer agains t whom the 
grievance was fi led. Grievants are 
not part ies to the disciplinary pro-
ceeding, but instead may serve as 
wi tnesses in a manner somewhat 
simi lar to a witness in a criminal 
proceeding. 

Disciplinary hearings (othe r than 
those related to a lawyer's possible disabil­
ity) are open to the publ ic. Al the hearing, 
the hearing officer hears evidence and a r­
gument, enters findings o f fac t and con­
clusions of law, and makes a recommen­
dation to the Disciplinary Board fo r dis­
m issal or for imposition of a disciplinary 
action. 

Disciplinary Actions/Sanctions/Stipu­
LatiorLS. Disciplinary"actions" include both 
d iscipl imny "sanctions" (each of which re­
sults in a permanent p ublic disciplinary 
record) and admonitions (which result in 
a temporary public d iscipl inary record 
genera lly re tained for only three to fi ve 
years). An admoni tio n is a d isciplina1y 
"action" (but not a disciplinary "sanction") 
issued lo a lawyer for misconduct involv­
ing inatte ntion, neglect, or lack of com pe­
tence in handling a matter. 

Disci plina ry sanctions are, in order of 
increasi ng severity, censures, reprimands, 
suspensions and disbarments. A censure 
is a public written statement that describes 
the m isconduct and censures the lawyer 
for the misconduct. /\ reprimand involves 
a simila r publ ic written s tatement, but in 
addition, the s tatement is personally read 
a loud to the lawyer in a nonpublic por­
tion of a meeting of the Bar's Board of 
Governors. A suspension from the prac­
tice of law may be for any pe riod of Lime 



not to exceed two years, and rnay inch1de 
conditio ns Lo be fulfi lled by the lawyer. A 
disbc1rment revokes the lawyer 's license to 
practice law, wilh a d isba rred lawyer not 
being ab le to seek re-admission to the Bar 
sooner than five years afte r being dis­
ba rred. Only the Supreme Courl may or­
der a lawyer suspended or disbarred. 

I[ a hearing officer recommends an 
admonition, censure or reprirnand, and 
the recommendation is not appealed, the 
action is final. Decisions of hearing offic­
ers may be appealed to the Discipl inary 
Hoard. All hearing o fficer recommenda­
tions for suspens ion or disbarment of a 
lawyer are automatically reviewed by the 
Discipl inary Board and by Lhe Supreme 
Court. 

The Bar's Disciplinary Bmu-d reviews 
a ll recommendations by hearing officers 
for suspension and disbarment, and all 
s tipula tions to disciplinary act ion . It also 
serves as the appellate court for hearing 
appeals from the decis ions of lawyer d is­
cipline system hearing officers. If the Dis­
cipl inary Board deter mines a lawyer 
should be suspended o r d isbarred, the 
dete rmination is automatically reviewed 
by the Washington State Supreme Court; 

the Court may also, in its discretion, re-­
view other actions of Lhe Disciplina ry 
Board. 

As an alternative lo a public disciplin­
a ry hearing, a respo nden l lawyer may 
agree with disciplinary counsel Lo imposi­
tion of a speci f"ic disciplinary sanction or 
actio n. These agreements or s tipulat ions 
are then submitted to the Discip linary 
Board for approval, and, if approved, then 
become public. Ir the s tipulation involves 
ei ther suspension or disbarment, the stipu­
lation goes to the Washington Sup reme 
Court for its considera tion and imposition 
of an appropria te order. The Court may, 
in its discretion, approve Lhe s tip ulation 
or take s uch o ther action as it deems ap­
propriate, including imposing a di fferent 
sanctio n or d ism issing the case. If the Dis­
ciplinary Board does not approve a s tipu­
lation, t he s tipulation remains confiden­
tial, and the matter e ither then proceeds 
to a public hearing or a new stipulation is 
negotia ted. 

Another ahernative to formal discipline 
may be available if the alleged misconduct 
is "less serious m isconduct,'' that is, con­
duct no l involving misappropria tion of 
client money, d ishonesty, fraud, deceit or 

m isrepresenta tion; or serious inju1y Lo cli­
ents or conduct of the same type for which 
the lawyer has been previously disciplined. 
T he ODC may d iverl such a case out of 
the formal discipline system into various 
alternatives. For this to happen, the law­
yer must acLnit lo the misconduct and sign 
a contract Lo do certain things outside the 
formal discipline system to address the 
misconduct. For example, the agreement 
may require t he lawyer to agree Lo imple­
ment better office procedures, agree to 
arbitrate or mediate fee or other dispu tes, 
obta in counseling or l real men l, take edu­
cat ional courses, or make resli lution for 
injuries the lawyer has caused. If the law­
yer satis fies the d iversion contract, the dis­
ciplinary grievance is dismissed; if the law­
yer does not satisfy the contract, the griev­
ance is reinstated. 

Occasionally, a lawyer with a pend ing 
disciplinary inves tiga tion or proceeding 
will seek to resign from Lhe Bar rather Lhan 
go through the disciplinary process. Un­
der the Bar's bylaws, such a lawyer may 
re ign only with the consen t of the Bar's 
Board of Governors. If the disciplina1y in­
vestigation or proceedings involve serious 
ethical misconduct, only very rarely wi ll 
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Lhat consent be given. Instead, the lawyer's 
option is to stipulate to Lhe misconduct or 
complete the d isciplinary process. 

Proposals for Change 
If) early 2000, the Washington State Su­
preme Court and the Bar's Board of Gov­
ernors jointly appointed the Discipline 
2000 Task Force, composed of individuals 
with very extensive knowledge and expe­
rience in lawyer discipline. The fu ll task 
force met 13 times,and its committees met 
more than 70 ti mes, w ith all meetings 
open to the public. The 
task force focused on im­
proving the effectiveness, 
fa irness and efficiency of 
the procedures wi thin the 
existing structure, since it 
believed that t he structure 
of Washington 's lawyer 
discip line sys te m was 
sou nd and appropriate 
w ithout need for major 
structura l change. Thus, 
subs tantia lly a ll the de­
scription given above of 
Wash ington's lawyer d iscipl ine system 
would remain unchanged. 

The Discipline 2000Task Force submi t­
ted its report in July 2001 to the Bar's Board 
of Governors, which voted at its Septem­
ber 2001 meeting to adopt most of the task 
force's recommendations and s ubmit 
them to the Supreme Court for possible 
rule adoption. Under normal Court ru le­
making procedures, the Court will likely 
publish the suggested rules for comment 
in January 2002. If the Court adopts them, 
they would likely become effective Sep­
tember 1 , 2002. 

Among the task force's recommended 
changes adopted by the board for submis­
sion to the Court are the fol lowing: (a) 
appoint a chief henring officer and pay the 
appointee a small stipend; (b) authorize 
hearing officers Lo approve st ipulations 
not involving suspension or d isbarment 
ra ther than requiring those stipulations to 
be submitted to the Disciplinary Board; 
(c) subject heaii ng officers to conduct stan­
dards modeled after the state judiciaJ stan­
dards; (d) perm it certain dispositive mo­
tions and require schedul ing orders to 
keep cases moving timely; (e) do more to 
recover discipline costs, including updat-

ing the amounts of cost assessed agains t 
lawyers receiving discipline and having 
final unpaid cost orders resu lt in entry of 
a judgment; (~ modify sanctions to be 
consis tent with the ABA Standards for 
Imposing Lawyer Sanctions by eliminat­
ing Lhe sanction of"censure" and increas­
ing the maximum suspension period from 
two years to three years; (g) permit, under 
very narrow circumstances, a lawyer fac­
ing discipli ne to permanently resign (the 
lawyer mus t admit the m isconduct, ar­
range for res li tution and costs, and will 

be considered disbarred); 
(h ) clarify the ru les for dis­
ability proceedings and 
provide for limited guard­
ianships in superior court; 
(i) modify hearing and ap­
pellate procedures to con­
form more closely wi th 
civil, administrative and 
appellate pract ice; (j) clari­
fy the lawyer's duty to co­
operate in discipl inary in­
vestigations as to the waiv­
ers requi red and the effect 

of aHorney/cl ien t privilege; (k) provide re­
spondents more efficient means o f seek­
ing review of their matters in the system; 
and (I) rewrite, re-organize, clarify and re­
name the existing Rules fo r Lawyer Disci­
p line (with a suggested new name of 
"Rules for Enforcement of Lawyer Con­
duct"). 

The most important task-force recom­
mendation tha t was not adopted by the 
Board of Governors was the unanimous 
recommendation to reduce the number of 
d isciplinary hearing officers to no more 
than 10, and to pay them a small stipend. 
The goal sought hy the recommendation 
was to create a small cadre of hearing of~ 
ficers who, by frequently handling lawyer 
disciplinary proceedings, would develop 
extensive knowledge and experience in, 
and fam il iarity with , lawyer disciplinary 
issues and procedures. The board's prin­
cipal stated reasons for re jecting the rec­
ommendation were budgetary concerns 
and unce11ainty that payment of a st ipend 
would, in fact, attract the caliber of law­
yers sought as hearing officers. The board 
concluded, however, that in the fu ture it 
may want to reconsider the recommenda­
tion. fl~, 
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Disciµlinary Notices 

These notices of imposition of disciplinary 
sanctions and actions are published pur­
suant to Rule 11 .2(c)(4) of the Supreme 
Court's Rules for Lawyer Discipline, and 
pursuant lo the February 18, 1995 policy 
statement of the WSBA Board of Governors. 

For a complete copy of any disciplinary 
decision, call the Washington Slate Disci­
plinary Board at 206-733-5926, leaving the 
case name and your address. 

Correction: In the September and 
October issues of Bar News (pps. 52 
and 49), C. Alan Grider was iden ti­
fied as C. Allen Grider. We apologize 
for the error. 

Disbarred 
Thomas A. Rutter 11 (WSBA No. 21627, 
admi tted 1992), of Bremerton, has been 
disbarred by order of the Supreme Court 
effective March 12, 2001, followi ng a stipu­
la tion. The d iscipline is based upon his 
agreement tha t the Office of Disciplinary 
Counsel could prove tha t he signed a 
judge's name to orders without authoriza­
tion, and testified falsely a t a deposi tion. 

In July 1998, Mr. Rutter agreed to rep­
resent a cl ient in a Nevada lawsuit. The 
client's ex-wife was cla iming the cl ient 
owed $15,000 in underpaid chi ld support. 
In July and August, Mr. Rutter told the cli­
ent that he would get the suit transferred 
from Nevada Lo Washington. The client 
paid Mr. Rutte r $11750 in fees during the 
representation. In August, the client was 
served with an order to appear nnd show 
cause, requi ring him to appear in Nevada 
on September 15, 1998. The client imme­
diately del ivered this order to Mr. Rutter, 
w ho told the client that he had a friend in 
Nevada who would take care of the hear­
ing. Although the client agreed that the 
fr iend could appear for him, Mr. Rutter 
never contacted the friend and no one ap­
peared at the hearing. Mr. Rutter did not 
file any pleadings prior Lo the hearing. 

In Nevada, judge Fondi found the cli­
ent in contempt and sentenced him to jail, 
but suspended the sentence on the condi­
tion that he immediately increase his sup­
port payments to $250 per month and pay 
the arrearage. The client received the or­
der by mail and asked Mr. Rutter why his 
friend had not appeared. Mr. Rutter told 
the cl ient tha t his fr iend had gotten the 



wrong judge. Mr. Rutter also told the cl i­
ent he would f"ile a motion to reconsider 
the decision. In February 1999, Mr. Rutter 
told the clien t he had scheduled a confer­
ence call wilh the judge lo d iscuss the re­
consideration motion. On the day of the 
conference call, Mr. Rutter told the client 
that the judge was not available and would 
take the matter under advisement. In fact, 
Mr. Rutter had nut scheduled a conference 
call w ith the judge. 

In early 1999, Mr. Rutter c rea ted an 
undated "order for telephonic hearing," 
wh ich has an original ink signature simi­
lar to Judge Fondi 's. ln April 1999, Mr. Rut­
ter told h is client he had received an order 
reversing the original decision and ruling 
in the client's favor. Jn fact, there was no 
such order. The cl ient 's wife picked up 
what she believed was a copy of the "or­
der" - bearing a signature similar to Judge 
Fondi's - from Mr. Ru tter 's o ffice. W hen 
the client contacted the clerk 's office in 
Nevada and asked them to fax the original 
order, they told the client they did not have 
an order in the court file. Mr. Rutter filed a 
motion for reconsideration on May 28, 
1999. The motion and declaration are dated 
January 24, 1999 and bear the cl ient's sig­
nature ; however, the client did not sign 
these documents. The client obtained h is 
original file from Mr. Rutter on June 9, 
1999 and d iscovered the original "order for 
telephonic hearing" and "or<ler on hearing" 
in his file. 

In his August 9, 1999 deposition, Mr. 
Rutter testified falsely that he had contact­
ed h is Nevada fr iend about the client's case, 
and that he had not signed Judge fondi's 
name on the two orders or his client's name 
on the motion and declaration. 

Mr. Rutter 's conduct viola ted RPCs 
8.4(b), prohibiting committing a criminal 
act that reflects adversely on the lawyer's 
honesty, tru tworthiness or fitness as a law­
yer in other respects; 8-4(c), prohibiting 
conduct involving dishonesty, fraud, deceit 
o r misrepresentation ; and 8.4(d), prohib­
iting conduct prejudicial to the adminis­
tration of justice. 

Kevin M. Bank represented the Bar As­
socia tion. Mr. Rutter represented himself'. 

Disbarred 
Danie l S. Wilner (WS BA No. 21690, ad­
mitted 1992), of Bel fair, has been disbarred 

by or<ler of the Supreme Court effective 
January 30, 20011 following a default hear­
ing. The discipline is based upon his fail­
ing to dil igently represent and adequately 
communicate with several clients, charg­
ing un reasonable fees, and engaging in 
conduct demon Lrating unfitness to prac­
tice law from 1995 through 1999. 

Malter 1 : On November 23, 1994, Mr. 
Wilner agreed to represent a client in a fee 
dispute wi th an architect. The client paid 
Mr. Wilner $250 pursuant Lo a written fee 
agreement. Mr. Willier told the client that 
he would wri te a demand letter to the ar­
chitect and that the cl ient could review tl1e 
letter before Mr. Wilner sent it. On Decem­
ber 6, the cl ient called Mr. Wilner because 
he hall not received a copy of the demand 
letter. Mr. Wilner told the client that Mr. 
W ilner's wife had a copy of the le ller at 
home and that she would bring it lo the 
office. On December 13, tl1e client received 
a fax of the demand letter, which was dated 

December 8, 1994- On January 2 1, 1995, 
Mr. Wilner told the client that he was not 
sure whether the le tter had been mai led 
to the archi tect. In Janua,y 1996, the cl ient's 
case went to arbitration, where the cl ient 
attempted Lo introduce the demand letter. 
The arbitrator refused to admit the letter 
because the architect and his lawyer both 
stated that they had never received it. On 
February 3, the client retained new coun­
sel and requested that Mr. Wilner return 
his fees. On Februa,y 141 1996, Mr. Wilner 
returned the client ' $250. 

Matter 2: On December 16, 1994, Mr. 
Wilner agreed Lo represent a clien t in a 
claim against Mason County. The cl ient 
alleged that the county had taken fill from 
the client's land without adequate compen­
sation. On February 23, 1995, the client 
paid Mr. Wilner $500 as requi red in the 
wri tten fee agreement. The client wa not 
able to contact Mr. Wilner about his case 
from January 1995 through March 1996. 
On October 24, 1997, the client terminated 
Mr. Wilner's services and requested a re­
fund. Mr. Wilner did little, if any, work on 
the client's case and did not refund any of 
the fees. 

Matter 3 : On October 2, 1995, Mr. 
Wilner agreed to represent a client in a 
Chapter 7 bankruptcy. The client paid Mr. 
W ilner $700 as required by the written fee 
agreement. Mr. Wilner did not file the 

client's bankruptcy petition, and the client 
was nut able to contact Mr. Wilner. 

On March 26, 1996, Mr. Wilner also 
agreed to reµresent the client in a marriage 
dissolution set fur trial on Aµril 2, 1996. 
Mr. Wilner agreed to handle the case for 
$2,000 if it did not go to trial and $4,000 if 
it went to trial. The client paid a $6,000 
advance fee deposit. On March 31, tl1e par­
ties agreed to a settlement and the clien t 
asked Mr. W ilner to refund $4,000 of the 
advance fee <leposit. Mr. Wilner di<l not 
refund any of the client's payment. 

Matter 4: On October 2, 1995, Mr. 
Wilner agreed to represent two clients in 
a breach of-contract claim regarding a 
house the cl ients owned. In January 1996, 
Mr. Wilner prepared a summons and com­
plaint, and in August he told the clients 
the complaint had been filed and that the 
Litle company had contacted him about a 
possible settlement. In fact, the clients later 
discovered that as of Augus t 1995, Mr. 
Wilner had not filed the complaint. Mr. 
Wilner did retu rn $1,000 to the clients. 

Matter 5 : On February 11, 1996, Mr. 
Wilner agreed to represent a client in a 
property-damage dispute. The client was 
not able to contact Mr. Wilner between 
February and October 1996. Mr. Wilner did 
not complete any work on the client's case. 
On March 12, 19971 Mr. Wilner retu rned 
the clien t's documents along wi th four 
post-dated checks of $265 each as fee re­
imbw·semenl plus interes l. The client was 
able Lo cash the first check, tl1e second was 
retu rned for insufficient funds, and the last 
two were not negotiable because the ac­
count was closed. Mr. Wilner did not re­
place the checks. 

Matter 6: On October 1 , , 996, Mr. 
Wilner agreed Lo draft wills, a community ­
property agreement, and a power of attor­
ney for a husband and wife. The clients 
paid Mr. Wilner $550 as stated in the w rit­
ten fee agreement, believing that the power 
or a t torney and community-prope rty 
agreement would be completed within two 
weeks. On November 18, the clients re­
quested that Mr. Wilner re turn their exist­
ing wi ll and fee. On December 2, 1996, the 
clients filed a small-claim s-court action 
against Mr. Wilner. Two days prior to tl1e 
scheduled court hearing, Mr. Wilner deliv­
ered the clients' documents and money to 
their home. 
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Matter 7: On November 12, 1996, Mr. 
W ilner agreed to represent a clien t in a 

Chapler 7 bankru ptcy. The client pa id Mr. 
Wilner $750 as requireu by the written fee 
agreement. M r. Wi ln e r fi led the bank­

ruptcy pel ition on February 28, 1997. He 
did not attend an April 22, 1997 meeting 
of creditors. On May 101 the client received 
not ice that her case had been dismisseu. 

She scheduled an appointment wi th Mr. 
Wilner, but when she arrived she was in­
formed he was not avai lable. On Novem­
ber 20, 1997, the cl ient fi leu a small-cla ims 
action aga ins t Mr. Wilner for the fees shf' 
paiu him and for addi tional charges from 
another lawyer. Three day:; prior to 1he 
small-cla ims hearing, Mr. Wilner paid the 

clienl $ 1,064-
Matter 8: On Ja nua ry 9, 1997, Mr. 

Wilner agreed to represe nt a cl ient in a 
Chaµter 7 bankruµtcy. The client paid M r. 

Wilner $725 as s tated in the w ritten fee 
agreement. Between Janua ry anu mid­
April 1997, Mr. Wi lner to ld the clie nl that 
the case was progress ing and thal he would 
no tify the cl ient of the court date. By mid­
April , Mr. Wil ner s top ped return ing the 
cl ient's calls. Mr. Wilner d id not file the 
client's bankruptcy petition. 111 late May 
1997, the cl ie nt r·equested that Mr. Wi lner 
return his retaine r. Mr. W ilner promised 
10 return the client's money, bu t as of the 
dale of 1he hearing, had no t done so. 

M atter 9: In July 19971 Mr. Wilne r 
agreed lo represen t a c lient who was 
named as the defendant in a fraud lawsuit 
filed in the superior court of San Bernar­
uino, California. The client paid Mr. Wilner 
$ 1,500 as an advance fee deposit. fn Au­
gust 1997, Mr. W ilner filed a no ticeof ap­
pear<1nce in the law!;uit, even though he 
was no t adrniueu to practice in Cali forn ia. 
Opposing counsel notified Mr. W ilner thal 
California d id 1101 use notices of appeilf­
ance a nd tha t the clocumenl had no effecl. 
Mr. Wilner fi led no other documents a nd 
the court entered a de faul t order aga ins t 
Mr. W ilner's clie nt; however, Mr. Wilner 

d id not keep the cl ie nt informed or these 
orders. The cl ien t terminated Mr. W ilner's 
serv ices on Apri l 6, 1998 and reques ted a 
return o r the $3,200 she had paid in fees. 
On Apri l 7, 1998, Mr. Wilne r wrote lo the 
client that he would return her money i[ 
he had not comple ted her case by April 

30, 1998. Mr. Wilne r look no action lo va-

cate the default orders, did no t complete 
the client's case, and did no t return her 
funds. 

Matler 10: On February 25, 1998, Mr. 
Wilner agreed to represent a client in a 

quiet-title action. On March 5, 1998, the 
client paid the $1,500 nonrefunda ble re­
tainer as required by the w rit ten fee ag ree­
ment. Be tween March 1998 and Septem­

ber 1999, Mr. W ilner canceled several ap­
pointments w ith 1he client, failed lo rel urn 
the client's phone calls, and did no work 
on the client's case even though he had 

promised lo do so. On November 3, 1999, 
lhe cl ient lerminaled Mr. Wilner's services. 
Mr. Wilner refunded $150 and promised 
to return the remaining $1,350, bu t had 

no t done so al the lime of the hearing. 
Matter 11: On September 2 1, 1998, Mr. 

W ilner agreed to represent a clie nt in a 
Chapter 7 bankruptcy. The client paid Mr. 
Wilner $725. The client's mortgage com­
pany had advised him thal a bankruptcy 
filing would slop 1he foreclosure action on 
his home. Mr. W ilne r d id not file the 

cl ient's bankruptcy petition until June 41 

1999. On /\ugust 9, the m ortgage compa ny 
filed a motion for adequate protection, al­
lowing ii to co111inuc with the sale of the 
clie nt 's home. Mr. W ilner did not inform 

1he cl ient of the motion o r file ii response. 
The court g ran led the mo lion, and the 
mortgage company solu the clie nt's home 
on September 17, 1999. 

ln February 1999, the client's social se­
curity benefit s we re di scontinued . In 

March 1999, he reta ined Mr. Wilner for 
$200 lo represent him on t his matter. In 
Aµ ril 1999, the clie nt p<1id Mr. Wilner ad­
d itional fees for a w ill and power of al tor­
ney. Mr. W ilner did 1101 work on <1 ny of 
1hese ma tte rs, a nd ns of the date of the 
hearing h <1u no l re tu rned 1he cl ien l's 
money. 

Matter 12: On Novembe r 3, 1998, Mr. 
Wi lner agreed to represen l a client rega rd­
ing wetlands and zoning ma ilers. On No­

vember 5, 1998, the client paid the $ 1,500 
advance lee de posit req ui red in the w ri t­
ten fee agreement, but Mr. Wilner did not 
deposit the client's funds in to his trus t ac­
count. Mr. W ilner filed a notice o f appear­

a nce on February 23, 1999 and then failed 
lo appear for two scheduled court appear­
ances. The cl ien t was not able to contact 

Mr. W ilner between Fe brua ry a nd July 
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1999 and was not aware thilt Mr. W ilner 

had relocated his practice. On July 30, 1999, 
Mr. Wilner sent the cl ient th ree $500 
checks as reimbursement for the ad vance 
fee ueposi l. The checks were post-elated, 
one each week, begi nning w ith August 6, 
1999. The first two checks cleared the bank, 
but the third was returned for insufficient 
funds. The client retained new counsel on 

fu ly 30, 1999. As of the elate of the hear­
ing, the clie nt had not received the re rna in­

ing $500. 
Matter 13 : 0 n November 11 , 1998, Mr. 

Wilner agreed to represent a couple in a 
dispute with their huilcling conlractor. On 
November 13, the clients paid Mr. W ilner 
$1,500. Subsequently, the cl ients called and 

wrote Mr. W ilner, but were no t able to con­
tact him. On /\pril 28, 1999, the clients ter­
minated Mr. W ilner's services and asked 
t ha t their p aym en t be refunded. Mr. 
Wilner's wife left a m e sage for the clients 
ind icating 1hat Mr. Wi lner had moved his 
office and apolog izi ng fo r his lack o r· re­

sponse to the ir calls. In August 1999, Mr. 
Wilner to ld the cl ients he would re fund 
their money, but as of the ela te of the hear­
ing had not done so. 

Mr. W ilner'sconduct violated RPCs 1.3, 
requi ring lawyers to d il igen tly represent 
the ir clients; 1.41 requ iring lawyers to 
promptly respond lo clients' reasonable 
reques ts for information about the s tatus 
of their cases; 1.5(a), req uiring lawyers' fees 
to be reasonable; 1.14(a), requ iring lawyers 
to place client fu nds into an interest-bear­
ing trus t account; and RLD 1. 1 (p), prohib­
iting conduct demonstrating un fitness to 
practice law. 

C. Elizabeth Willi<1ms represented the 
Bar Association. Mr. W ilner represented 
himself. The hearing officer was Mark A. 

W heeler. 

Suspended 
Gerald G. Burke (WSBA No. 17773,<1umit­
ted 1988), of Tacoma, was suspended for 
30 clays by order of the Suprem e Cou1t 
effective June 12, 2001, follow ing a hear­

ing. Mr. Burke was reins tated on Ju ly 12, 
200 1. The d iscipline was baseu on his fail­
ure to diligen tly represen t and communi­

cate with three clients between 1993 and 
1 ~95· 

Matter 1 : l n September 1993, Mr. 
Burke agreed lo represent a cl ient in n pn-



ternity action. In April 1994, the court en­
tered a summary judgm e nt of patern ity 
and set child support at $699 per month, 

reserving the issues of back support and 
vis itation. On July 14, 1994, the arbitrator 
sche<luled the back support a rbitration for 
Septembe r 8. On July 18, Mr. Burke wrote 
a letter to the arbitrato r indica ting he had 
a scheduling co nflict with the arbitration 

da te. The arbitrator responded with a lter­
nate dates, and sugges ted that M r. Burke 
reach a s tipulation for a new date, or file a 
molion lo reschedule. Although opposing 

counsel noti fied Mr. Burke that some or 
the arbilra tor's suggested da tes were ac­
ceptable to her, Mr. Burke did no t reach a 
s tipulation o r file a motion to reschedule. 

On August 8, 1994, Mr. Burke wrote the 
client that he would w ithdraw from the 
case if the client did no t make a $ 1,500 
payment by August 15. Mr. Burke knew 
that the cl ient, w ho had been on a payment 

pla n for several months, could no t make 
this payment. On August 12, Mr. Burke 
filed and served a notice of withdrawal that 

would take effect on Augus t 28, 1994. Dur­
ing a discu ssion with the client about the 
withdrawal, Mr. Burke told him tha t he 
believed some o f the mother 's tes timony 
over the cl ient's. The client then agreed that 
Mr. Burke should not continue to repre­
sent him. 

The prehearing stateme nt in the a rbi­

tration was clue August 25, 1994. Mr. Burke 
did no t file o r se rve a prehearing state ment 
or reques t an extensio n of time. On Au­
gust 16, the opposing party objected to Mr. 
Burke's w ithd rawal, indicating tha t s he 
would agree to continue the arbitra tion. 
Mr. Burke then filed a motion to w ithd raw. 
On September 1 , 1994, the arbi trator w rote 
to Mr. Burke that he was the lawyer on the 
case until he scheduled a fo rmal hearing 
and had been gran led leave to w ithdraw. 
The arbitn to r s tated that she would con­

tinue with the a rbitration on the orig inal 
date if Mr. Burke d id not schedule a hear­
ing on either a motion to w ithdraw or a 
motion to con tinue. Mr. Burke did not 
schedule eithe r motion. On the day prio r 
to the a rbitra tion, Mr. Burke filed a nd 
served a second m otion to withdraw, ask­
ing in the alternative for a continuance. He 
d id not no te 1his motion. On the same day, 
a nothe r lawyer contacted the arbitrato r 
and the mother's lawyer requesting a con-

tinuance for Mr. Burke' client. The arbi­
trator g ranted the continuance. The new 
lawyer resolved the back support iss11e 
w ithout arbitr,ition. 

Mr. Burke's conduct vio la ted RPCs 1. 1, 

requi ring lawyers to competently repre­
sent cl ients; 1.3, requiring lawyers to di li­

genlly represe nt clients; 1.4, requir ing law­
yers to keep clients reasonably informed 
of the s tatus o r their matters; 1.7, prohibit· 
ing lawyers from representing a client if 
1he representation will be directly adverse 
to another client o r li m ited by the lawyer's 
own interests; a nd 1. 15, requiring lawyers 
to reasonably protect clients' inte rests upon 
w ithdrawal from their ma ilers. 

Matter 2: In 1994, Mr. Burke repre­
sen ted a clie nt w ho was in jured w hile 
worki ng as a g roundskeeper for a self-in­

sured employer. The injury occurred on the 
premises of a metals business not owned 
by the employer. Prio r to 1994, the em· 
ployer paid Mr. Burke's client 530,438. On 
Augus t 2, 1994, the employer pa id the cli­
e nt a no ther $ 10,260. Revised Code or 
Washington (RCW) 5 1.24.0(,0 et seq states 
that amounts pt1id by Lhe employer become 
a lien against a ny recovery from the th ird 
party (the metals business). 

On March 4, 1994, the emp loyer asked 
Mr. Burke in w riting whether the cl ient had 
elected to pursue the third-party claim him• 
self, and explt1 ined that the s tatute gave the 
employer a lien on any recovery. On March 
7, Mr. Burke reques ted tha t the e mployer 
send him an eleclion form. O n March 20, 
Mr. Burke ma iled the s igned election fu rm 
to the employer, indicating the emp loyee 
would pursue the third-party claim. The 
form acknowledged tha t the cl ient w<1s re­

quired by sta tute to no ti fy the e mployer 
prio r to any settlem ent and tha t the cl ient 
knew the employer was ent itled to recover 
the amounts a lready pa id. 

On June 20, 1994, Mr. Burke settled the 
third-party clai m for $ 4 (1,000, b ut Mr. 
Burke d id not no ti fy the e mployer that he 
w<1s settl ing the cla im. The s ta tute s tates 
that the settlemen t ca n be considered void 
if n ot approved by the employer. Mr. Burke 

disbursed the settleme nt funds without an 
o rder from the Departme nt o r Labor and 
Industries (L&I), w hich is also required by 

the s tt1tu te. Mr. Burke w ithheld $15,459 
from the se ttlement lo pay for the clien t's 
medical expe n~es. 

On August 24, 1994, the e m ployer sent 
Mr. Burke a le tte r ask ing if his cl ien t in­
te nded to pursue the third-party cla im. On 

A11gust 31, M r. Burke responded that he 
had settled the claim. The employer, who 
re tained counsel to protect its rights in the 
settle ment, asked M r. Burke to provide in· 
formation about the cl ient's injury, so it 
could de termine whether to approve the 

seu le ment after the fact o r void the settle· 
menl. On January 17, t995, the employer 
asked L&l Lo enforce its lien in the amount 
of $22,868. Mr. Burke responded to both 
the employer a nd l &I tha t the problem 
arose because he had not been no ti fied of 
the employer's lien rights or se nt a n elec• 
t ion form. He to ld the em ployer that the 

remaining settlement amount was $15,459. 
On February 16, 1995, Mr. Burke agreed 

to pay $22,868 to the employer. Mr. Burke 

paid the employer $15,459, leaving the cli­
ent responsible for paying the remaining 
$7,500. Mr. Burke did n ot expla in to h is 
client that his owi1 interest in retaining his 
fee conflicted with bis decis ion to have the 

cl ient pay the additional $7,500 owed o n 
the lien. 

In August 1995, the e mployer se nt the 
cl ient a warran t for the amount of the lien . 

W hen Mr. Burke received a copy of the 
warran t, he wrote a le tter to the em ployer 
indicating the client's agreement to make 
payments on the amount due. Mr. Burke 
did no t advise the client that the warrant 
would become a lien on his home. During 
a refinance in June 1997. the cl ient learned 
of the lien and paid tJ1e amount owed . In 

Augu t 1997, th e Bar Association suggested 
that M r. Burke repay $7,500 to the client, 
ind icating that th is amount would be con­
s idered in mi tigation of the san ction rec­
ommendation. Mr. Bu rke repaid the cl ient 
after the clien t s igned a three-page decla· 
ration sta ting that the clie nt to ld Mr. Burke 
tha t the employer waived the lien. The cl i­
ent, w ho stated that he could no t read all 
of the decla ration, tes tified at his deposi· 
tion tha t he had 1101 told Mr. Burke tha t 
the employer waived the lien. 

Matter 3 : On April 13, 1995, Mr. Burke 
agreed to represent a mothe r in motions 
for re imburseme nt of he r child 's medical 
expe nses, co ntr ibutio n For fu ture orth­
odontia, and an increase in monthly child 

support. On June 27, 1995, Mr. Burke fi led 
a motion a nd arranged for service on the 
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father. On September 14, t995, Mr. Burke 
and the fathe r's lawyer agreed to set ch ild 
support at $396 pe r month; however, the 
client did not receive a copy of the letter 
memorializ ing this agreement. 

Mr. Burke d rafted an order setting child 
support at $379 per month, obtained h is 
client 's signature, and sen t the order to 
opposing counsel, w ho noticed the lower 
child-support amount, an d brought it Lo 
Mr. Burke's atLention. Mr. Burke entered 
the order with the court, and mailed a copy 
of the worksheets and order lo the dienl. 
W hen the client saw Lhe worksheets, she 
made an appointment with Mr. Burke to 
discuss works heel e rrors. During this meet­
ing, Mr. Burke did not notice the lower 
chi ld-support amount. W hen Mr. Burke 
corrected the errors, the child-support 
amount was adjusted to $400 per month. 
Mr. H11 rke sent the corrected worksheet to 
opposing counsel, asking her to revise the 
order. Opposing cou nsel's associate re­
sponded that Mr. Burke should prepare Lhe 
corrected order and send i I to her. 

ln October 1995, Mr. Burke prepared 
corrected worksheets and an order setting 
child support at $396 and had them signed 
by his clienl. Mr. Burke did not send the 
amended order lo opposing counsel or file 
it with the court. On November 9, the cli­
ent went to Mr. Burke's office because she 
had not heard anything about the co1Tected 
order. The client discovered that neither 
the court fi le nor the Office of Support 
Enforcement fi le contained the $396 order. 
In January 1996, she fi led a grievance wi th 

Washington State Bar News 
Extent and Nature of Circulation 

the Bar Association. A few days later, Mr. 
Burke filed a notice of withdrawal in the 
client's case. He did not provide a copy of 
the notice of withdrawal to the cl ient. 

The cliei1L also requested that Mr. Burke 
seek reimbursemenL of out-of-pocket medi­
cal expenses. Mr. Burke did discuss this 
issue informally with opposing counsel. 
The father did not object Lo the request and 
asked for documentation of the actual ex­
penses, which Mr. Burke sent. Oppos ing 
counsel then asked what portion of the 
expenses had been re imbursed by insur­
ance. The cl ient told Mr. Burke Lhal Lhe 
insurance company had sent the rei m­
bursement checks to the father, who was 
the policyholde1~ and he had cashed the 
checks and kept the funds. Mr. Burke did 
not convey th is information to opposing 
counsel or take any other steps to resolve 
th is issue. 

Joy McLean and Maria Regimbal rep­
resented the Bar Associa tion. Mr. Burke 
represen ted himself. The hearing officer 
was Kenyon E. Luce. 

Suspended 
Terry L. DeClow (WSBA No. 13357, ad­
mitted 1983), of Spokane, has been sus­
pended for one year by order of the Su­
preme Court e ffective May 3 1 , 2001 , fol­
lowing a default hearing. The discipline is 
based on his fai lure to di ligently represen t 
and communicate with a client in 1998 and 
1999, fai lure to comply w ith a court order, 
and fa ilure to cooperate with the discipli n­
a1y investigation. 

Average No. Copies 
Each Issue During 

Preceding 12 
Months 

Actual No. Copies 
of Single Issue 

Published Nearest 
to Filing Date 

Total Number of Copies (net press run) .................. 23,050 ........................................ 23,700 
Paid/Requested .............................................................. 10,616 ........ ................................ 11 ,696 
Paid In-County Subscription ...................................... 10,462 ........................................ 11 ,612 
Sales Tlu·ough Dea lers and Carriers, 
Street Vendors, Counter Sales, and Other 
Non-USPS Pa id Distribution ................................................. o .................................................. o 
Other Classes Mailed Through the USPS .......................... 0 ................. ......... ...................... .. o 
Total Paid and/or Requested Circulation .... ............. 21,180 ...... ....... ........................... 23,398 
Free DisLributioD by Mail ............................. ....................... 65 ............................................... 70 
Free Distribution Outside the Mail ................................... 30 ............................................... 30 
Tota l Free Distribut ion ......................................................... 95 ............................................. 100 
Total Disti-ibution ..... ..................................................... 21,275 ........................................ 23,498 
Copies not Distributed ... .................................................... 300 ................................... ......... . 450 
Total .......... ........... ........... .................................................. 21,575 ........................................ 23,948 
Percent Paid and/or Requested Circulation ............... 100% ............................................. 100 

52 Washington State Bar News• NOVEMBER 2001 

In 1995, Mr. DeGlow agreed to repre­
sent ac.l ienl in jured inan au tomobile acci­
dent. l n 1997, the client believed be had 
completed h is medica l treatment and 
asked Mr. DeGlow to move forward on his 
case. Mr. DeGlow filed a complaint for 
damages in May 1998. Between June 1998 
and April 1999, the parties exchanged in­
terrogatories. Mr. DeGlow d id not return 
the client's phone ca lls in April and early 
May 1999. On May 5, t he client left a mes­
sage ind icating that if he did not hear from 
Mr. DeClow by May 7, he would assume 
that Mr. DeGlow was no longer interested 
in representing him. Mr. DeGlow left the 
client a message, but d id not take any ac­
tion on the case. 

On June 1 , 1999, Lhe client terminated 
Mr. DeGlow's services and requested that 
his fi le and an accounling of Mr. DeGlow's 
bills be sent to him. Mr. DeGlow did not 
respond to the client's request. l n July 1999, 
t he cl ient retained new counsel. Mr. 
DeGlow sent a partia l copy of the client's 
file lo new counsel, but it did not include a 
summons, complaint or interrogatories. 
Mr. DeGlow a lso failed to sign the w ith­
drawal and substitution-of-counsel form 
provided by new counsel. On September 
17, 1999, the court issued an order requ ir­
ing Mr. DeGlow to "immediately release all 
materials in his possession or provide 
documentation that he had no furt her 
records," and assessed sanctions. As of the 
hearing date, Mr. DeGlow had not com­
plied wi th the court order or paid the sanc­
tions. Mr. DeGlow also fai led to comply 
with d isciplinary counsel's requests for 
information, avoided service of a depos i­
tion subpoena, and fa iled to appear for his 
deposition. 

Mr. DeGlow's conduct violated RPCs 1. 3 
and 3.2, requiring lawyers lo diligently rep­
resent the ir clien ts; 1.4, requiring lawyers 
to keep cl ients reasonably informed aboul 
the status of their matters; 1.15(d), requir­
ing lawyers to take reasonable steps to pro­
tect clients' in terests upon withdrawal; 3-4, 
prohibiting lawyers from knowingly dis­
obeying obligations under the rules of a tr i­
bunal; and RLD 2.8, requiring lawyers to 
cooperate with d iscipli na ry investigations. 

Sachia Stonefeld represented the Bar 
Association. Mr. DeGlow represented him­
self. The hearing officer was William H. 
Nielsen . . 16J 



2001 WSBA 
Award Recipients 

The Board of Govemors takes great pleasure in 
honoring the following individuuls who ure this year's recipients of the 
Washington State Bur Association Awards. 

1 Award of Merit John McKay (left}; award presented by M. Way,w Rlair 
2 Award of Merit Rick Nagel (right); award present<'d by An11asara 

Purrell and Michat>I Lnok 
3 Angelo Petruss Award for Lawyers in Public Service - Narda D. Pie rce 

(left); award presented by Attorney General Christine 0. Gregni re 
4 Outstanding Judge Award Honorable Daniel J. Berschauer (rentl'r); 

award pre,ented by Stephen j. HendPrson (left) and Chief justin, Gerry L. 

Ak•xander 
5 Pro Bono Award - Team Child ; Charlotte Ca%ady (center) <1ml Kl'nneth 

Odza accepting the award µresPnted by Lucy h aki 
6 Courageous Award Steven J. Tucker ; Na ncy lsserlis accepting the 

award on his bPhalf; prPsentecl by Richard C. Eyrna1111 
7 Professionalism Award - Francois X. Forgette (right); award p re,ented 

by Stephen T. Osborne 
8 Affirmative Action Award Rafael A. Gonzales (right); awarci presrmted 

by james E. Deno 
9 Affirmative Action Award - Washington Young Lawyers Divis ion ; Shen i 

L. jeffcrson and rhomas P. Quinlan (right); award presented by Da,yl L. Graves 
10 Excellence in Legal Journalism Award - Robert C. Pittman (lt>ft ); dward 

presentPcl by Lindsay T. Thompson 
11 President's Award - Ra11dolph L Gordon (right); awart.! presen tt'd by 

Jan Eric Peterson 
12 Lifetime Service Award Joseph H. Gordon Sr. (<enter); award presenlf•d 

by Dale L. Carlisle anci Victoria L. Vreeland 
13 Equal Justice Coalition's Champion of Justice Award - Se11ator Dow 

Constantine (righ t); pre,entPd by M. Waym· Bla ir 

Special Recognition Awards were presented to Dean Rolanci L. Hjorth, who 
recently re tired from the University of Washington School of Law, and John S. 
Fattorini, the W SBA's director of legislative affairs, who will reLi rc at the end 
of the year. 
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Honoring the WSB& 
50-Year Members 

The Washington State Bar Association proudly congratulates its 60 members who are celebrating 50 years of 
membership in the Bar and service to the public this year. 

Jolm Alexander Bishop, Bremerton 

Paul Frank Bonnell, Burien 

J. Kenneth Brody, Portland, OR 

Jolm Gray Carroll, Richland 

Blythe B. Caw, Othello 

Donald James Clark, Pasco 

Frank Joseph Conway, Seall'le 

Clyde Raymond Cory, Bellevue 

Richard J. Dolack, Tacoma 

Leo J. Driscoll, Spokane 

James D. Dubuar, Sealtle 

Donald K. Fleck, Seattle 

Donald Deforest Fleming, Bellevue 

Stua1-t Charles French, Everett 

Roger Kell Garrison, Sunnyside 

Carroll D. Gray, Spokane 

James Russell Gregg, Vancouver 

). A. Hamm, Longview 

William C. Harrison, Spokane 

William A. Helsell, Seattle 

William E. He1messey, Spokane 
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Henry Isaacson, New York, NY 

Rober t A. Jacques, Tacoma 

Frank Hayes Johnson, Spokane 

Zane .B. Johnson, Auburn 

Levy S. Johnston, Mountlake Terrace 

Ralph Burto n Kenison, Moses Lake 

Jack Schuyler Kurtz, Bellingham 
Irwin Carl Landerholm, Vancouver 

foAnn R. Locke, Seattle 

Priscilla Townsend Long, 

Mercer Island 

Carl Louis Loy, Yakima 

Albert Robert Malanca, Tacoma 

Emmett E. Mclnnis, Seattle 

Ronald E. McKinstry, Seattle 

Rodman Bertley Miller, Seattle 

Robert Dale Morrow, Poulsbo 

Allan L Overland, Tacoma 

John David Owens, Ann Arbor; Ml 

Vernon R. Pearson, Gig Harbor 

Arthur E. Piehler, Seattle 

Arnold Bruce Robbins, Seattle 

Kermit M. Rudolf, Spokane 

Aldo A. Samboni, Seattle 

Richard Irving Sampson, Seattle 

Leonard Alson Sawyer, Puyallup 

Don Sheahan, Rosalia 

Robert Wynan Skidmm·e, Lakewood 

Horton Smith, Seattle 

Fran k Wilson Soderling, Shoreline 

Richard Cam pbell Solibakke, 
Arlington, VA 

Paul David Solomon, Lacey 

Wi.lliam Lester Stephens, Olympia 

Robert Harold Stevenson, Seatlle 

Will iam A. Stiles, Sedro Woolley 

James Donald Sullivan, Seattle 

WilJiam John Van Natter, Bothell 

Walter Edward White, Tumwater 

David E. W illia ms, Richland 

Clement Frank Yuse, Spokane 



Opportunities for Service 

Northwest Justice Project Board of Directors 

Application deadline: November 15, 2001 

The WSBA Board of Governors is accepting lette rs of inter­
est from members interested in serving a three-year term on 
the Northwest justice Project board of d irectors (two posi­
Lions). A written expression of interest is also required for 
any incumbents seeking re-appointment. The three-year term 
will commence on January 1, 2002. 

The Northwest Justice Project is a not-for-profi t organiza­
tion which receives funding through the federal Legal Ser­
v ices Corporation lo provide civil legal services lo low-income 
people. Board members must have a demonstrated interest 
in and knowledge of the delivery of high-quality civil legal 
services to the poor. Furthe r information about responsibili­
ties is available by e-mailing mac@ nwjuslice.org. Please sub­
mit letters of interest and resume!> to the WSBA, Office of 
the Executive Director, 2101 Fourth Ave., Fourth Fl., Seattle, 
WA 9 8 121-2330, or e-mail oed@ wsba.org. 

Legal Foundation of Washington Board of Trustees 

Application deadline: November 15, 200 1 

The WSBA Board of Governors is accepting le tters of in ler­
e I from members interested in serv ing on the Legal Foun­
dation of Washington board of trus tees. T here is one pai1ial 
term (January 1-December 31, 2002), which will complete the 
term of a res igning member. 

The Legal Foundation of Washing ton is a private, not-for­
prorit o rganization that µromotes equal justice for low-in­
come people through Lhe administration of IOLTA and other 
fu nds. Trus tees should have a demons trated commitmen t to 
and knowledge of the need for legal services and how these 
services are µrovided in Washington. Further information 
about trustee responsibilities is available by e-mailing bcclark 
@ legalfoundation.org. Please submit letters of interest and 
resumes to the WSBA, Office of the Executive Director, 2 to1 

Fourth Ave., Fowth Fl., Seall le, WA 98 12 1-2 330, or e-mail 
oed @wsba.org. 

Opportunities for Nonlawyers 

The WSBA Character and Fitness Committee, Disciplinary 
Board, l awyers' Fund ror Client Protection Committee, and 
State Board of Continuing Legal Education a.II include non­
lawyer citizen members. The WSBA is always interested in 
member re fe rrals of nonlawyers to these important commit­
tees and boards. Members may suggest individual tu the ir 
governor, or in terested pe rsons may submit le tters of appli­
ca tion to the WSBA, Office uf the Executive Director, 2 101 

Fourth Ave., Fourth Fl., Seatt le, WA 98121-2 330, or e-mail 
oed@wsba.org. Service on these boards is voluntary. Mem­
bers are reimbursed for travel and related expenses; meet­
ings are gene rally held a t the WSBA office in Seattle; all ap­
pointments are f'or Lhree-year terms. 

Character and Fitness Committee: Conducts hearings on 
Bar applications where there is a signi ficant question as to 

the applica nt's moral character. Hearings typically involve 
review of crirninnl his tories, record uf academic discipline 
(cheating and plagiarism ), and previous Har discipline (for 
lawyer applicants). In addition, the committee cons iders pe­
titions for reinstatement after di~barmenl. The commillee 
general ly meets two to four Limes a year on Saturdays. 

Disciplinary Board: Reviews all recommendations for sus­
pension or di barrnen t and is generally responsible for law­
yer discipline. The board meets six times a year for full-day 
meetings. Ln addition, board members serve on three-person 
review committees which meet three Lo fom times per year 
for full-day meetings to review invest igation report and re­
quests for reconsideratio n of grievances dismissed by the 
Office of Disciplinary Counsel. 

Lawyers' Fund for Client Protection Committee: Consid­
ers applications for reimbursem ent for the dishonest taking 
of funds or property by lawyers. The committee meets quar­
terly for half-day meetings. 

State Board of Continuing Legal Education: Re ponsible 
for the accreditation of approved continuing legal education 
programs, and for enforcing required compliance by WSBA 
members. The board meets five to seven Limes per year for 
full-day mee tings. 

Non lawyer citizen participation on these boards and com­
millees enhances the W SBA's mission and credibility as a 
self~regulating agency. Citizen m embers consistently report 
that the experience is extremely interesting and enlighten­
ing, and enhances their understanding and appreciation of 
lawyers a nd the legal profession. 

Bench-Bar-Press Committee of Washington 

Application deadline: December 31, 2001 

The Board of Governors of the WSBA is accepting letters of 
interest from members interested in serving a three-year term 
on the Bench-Har-Press Committee of Washington (two posi­
tions). A written expression of interest is also required for 
any incumbent seeking re-appointment. The three-year term 
wi ll commence on February 1, 2002. 

The committee wa~ formed in 1963 to foster better under­
standing and working re lationships between, judges, lawyers 
and journalis ts. Its mission is lo seek lo accommodate, as 
much as possible, the tension between Lhc constitutional val­
ues of free press and l"air trial through educational events 
and rela tionship-building. The committee is chaired by the 
chief justice of the Washi ngton State Supreme Court and 
includes representatives from the legal profession, jud iciary, 
law enforcement and news media. The committee meets as a 
whole once o r twice each year. Subcommittees of volunt·eers 
are organized on an ad hoc bas is to plan and execute even ts. 
Further information about member responsibilities is ava il­
able by e-mail ing wendy.ferrell@courts.wa.gov. 

Please submit letters of interest and resumes to the WSBA, 
Office of the Executive DirecL01~ 2 10 1 Fourth Ave., Fourth Fl., 
Seattle, WI\ 9 8 121-2330, or e-mail oed@wsba.org. 
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License Fee Payment and MCLE Reporting 

Licensing Packets 
Licensing packets, which include license fee, trusl account 
and MCLE reporting (C-2 Compliance Affidavit) forms, w ill 
be mailed in early December. If you have not received your 
licensing packet by the first week in January 2002, please call 
the WSBA Service Center at 800-945-WSBA or 206-443-
WSBA, or e-mai I ques tions@wsba.org to request a duplicate. 

Address Changes 
Now is the ideal Lime to check that the WSBA has your cor­
rect address in its database. You can check by going to the 
on line lawyer directory on the WSBA Web site at www.wsba. 
org/directory. If your address has changed, please notify the 
WS BA Service Center as soon as possible by e-mailing 
questions@wsba.org or fax ing the change to 206-727-8319. 

MCLE Reporting - Group 1. 

Active WSBA members who are in Reporting Group 1 (ac­
tive members admitted through 1975; or in 1991, 1994, 1997 
or 2000*) will report CLE credi ts for activities undertaken in 
1999, 2000 and 2001. 

*Newly Admitted Members 
Newly admitted members are exempt from reporting CLE 
credits during their year of admission and the followi ng cal­
endar year. Thus, if you were admitted in 2000 you wil l not 
report th is reporting period even though you are in Group 1. 

You will first report at the end of 2004. {New admittees may 
earn CLE credits, however, starting from their admission date, 
and those credits may be applied toward their first reporting 
period.) 

CLE Compliance 
H you are in Reporting Group 1, please do the following to 
meet your CLE requirements: 

1) Complete approved CLE credits totaling at least 39 gen­
eral and six ethics fo r the threC::-year period ( 1999 through 
2001); 

2) Submit these credits and a ttendance to the WSBA either 
through the sponsor or directly to Lhe WSBA; 

3) Sign the C-2 Compliance Affidavit certifying attendance 
of the listed courses; and 

4) Send t he C-2 Compliance Affidavit to the WSBA by Feb-
ruary 1, 2002. 

Reporting Forms 
Your C-2 Compliance Affidavit contains all courses and cred­
its to your record for 2001 CLE activities submitted by spon­
sors. Please review it carefully and make any necessary 
changes or additions to this credit informatio n. If you have 
CLE credits for activites in 2001 thal were not earned through 
live courses, you must enler this information. You must a lso 
enter course/credit information for activ ities undertaken in 
1999 and 2000. You must then sign, under penalty of perju ry, 
tha t the credit information you submit is true and correct. 

The New MCLE Credit-Tracking System 
Jn Lhe near future, through a confidential password you wi ll 
be able to go to your individual record in Lhe MCLE database 
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and make changes Lo your personal information, add ap­
proved CLE activities, apply for course approval, and make 
corrections Lo your credit amounts. 

Sponsor Attendance Reports 
Remember that although sponsors are now responsible for 
reporting credits from live sem inars, each indiv idual attor­
ney attending such seminars is responsible for informing the 
sponsor o f the amount earned for that seminar. If you do nol 
allend the entire seminar, please inform the sponsor, so the 
sponsor can sub mit the correct number of CLE credits you 
earned. 

GR 22 Takes Effect in King County Superior Court 
Pursuant to GR22, fan1ily law cases (any case filed under RCW 
chapters 26.09, 26.10, 26.12, 26. 18, 26.2 -i , 26.23, 26.26, 26.27, 
26.50 and 26.52) will be required to submi t a completed Con­
fidential Information Form {CIF) at the Lime of the initial 
filing. The CIF and Confidential Financial SmLrce Documents 
cover sheet a re ava ilable at no charge a t Lhe King County 
Superior Court Clerk's office Web site (http://www.metrokc. 
govfkcsc), in the clerk's office, or on the Washington State 
Courts'Web si te (http://www.courts.wa.gov). Other fam ily law 
forms are available al the Washington State Courts' Web site, 
o r may be purchased from the clerk's office. 

Legal Help for Victims 
ABA Pres ident Robert Hirs hon has called upon 
America's lawyers to unite during this d ifficult time. 
Lawyers are working with the ABA to provide legal 
services to victims of the recent disasters. Areas of help 
include legal assistance for victims, military personnel, 
and lawyers whose practices were affected; and ABA 
programs that can provide legal information or refer­
ra ls and informa tion on how lawyers can volunteer to 
help or make a donation. More information is avail­
able a t http://www.abanet.org. 

ALl·ABA Invites Rawle Award Nominations 
The American Law l nstitute-American Bar Association Com­
mittee o n Continuing Professional Education {ALI-ABA) is 
accepting nominations for the 2002 Francis Rawle Award 
for outstanding contributions to the field of post-admission 
legal education. The award com mittee will review all nomi­
nat ions for evidence of exceptional service in post-admission 
legal education, including publications, lectures and Lhe cre­
ation or administration of programs. Nominations are due 
by March 1 , 2002, and should be mailed to Rawle Award Com­
mittee, ALT-ABA, 4025 Chestnu t St ., Philadelphia, PA 19104. 
For more information, contact Donna Maropis at 800-253-
6397, ext. 1 612. 

Usury Rate 
The average coupon equivalent yield from the first auction 
of 26-week treasury bills in October 2001 is 2-384 percent. 
The maximum allowable interest rate for November is there­
fore 12 percent. Cornpilations of the average coupon equiva-



lent yields fro m past auctions of 26-week treasury bills and 
past maximum interest rates for June 1988-June 1999 appear 
on page 53 of the June 1999 Bar News. l.nformation from 
January 1987 to date appears al www.wsba.org/barnews/ 
usuryra te.html. 

Lawyer Directory Enhancement 
The lawyer directory on the WSBA Web site just got better! 
A link to your Web site can now be included in the WSBA 
online directory, so people can go directly from your direc­
tory listing to your Web site. This wil l be a significant benefit 
to you and those seeking information! 

The regular fee for this service will be $75 annually ($50 
if you s ig n up July 1 or la ter). But if you sign up before De­
cember 31, 2001, you'll pay Lhe charter-member fee of just 
$50, which will cover your listing through December 31, 2002. 

For more information and a sign-up form, see the WSBA 
Web site a t www.wsba.org/directory/ addlink. 

Upcoming BOG Meetings 

November 30-December 1, 2001 - Tacoma 
January 18-19, 2002 - Olympia 
April 5-6, 2002 - Walla Walla 

W ith the exception of a one-hour executive session the morn­
ing of the fi rst day, BOG meetings are open, and all WSBA 
members are welcome to attend. RSVPs are appreciated, but 
not requi red. Please contact Lori Lee a t 206-727-8244 or 
loril@wsba.org. 

Court Rules and Procedures Committee Meeting 
When it reconvenes later this fall, the Court Rules and Proce­
dures Committee is scheduled to review the Criminal Rules 
for Superior Court (CrR) and for Courts of Limited Jurisdic­
tion (CrRLJ). Please send any uggestions for rule changes lo 
the Supreme Court or Washington, Temple of Justice, PO Box 
40929, Olympia, WA 9850+-0929. 

Resolution Regarding the Events of September 11, 2001 

New WYLD Trustees 
Congratulations to the following new members or the WYLD 
board of trustees: 

Matt Andersen, of Walstead, Mertschi ng, Husemoen, 
Donaldson & Barlow in Vancouver, was unopposed in the 
Southwest District. 
Aaron Dean, from Bullivant Houser Bailey in Seal Lie, won 
the King County District race against two other candidates 
with 70 out of 160 votes. 
Adam Torem ,ofthe Office of Administrative Hearings in 
Olympia, was unopposed in the Pierce County District. 

for information regarding th e 2002-2005 WYLD trustee elec­
tions or the 2002-03 WYLD pres ident-elect elections, please 
visit www.wsba.org/wylcl.htm. 

Law Week 

Law Week 2002 is an exciting opportunity for lawyers and 
judges lo bring public legal education into the classroom. Each 
year, Law Week provides an enriching experience to youth 
th rough positive in teractions w ith lawyers and judges. Law 
Week will Lake place the week of May 1, 2002. To learn more 
about the p rogram or to partic ipate, p lease visit www. 
lawweek.org or contact Lisa KauzLoric at 206-733-5944. 

WestCoast Hotels Contribute to LAW Fund 

WcstCoast l:-lotels, the WSBA and Legal Aid for Washington 
(LAW) Fund have created a partnership to raise funds for 
low-income lega l serv ices. Throug h the end of 2001 , 
WestCoast Hotels will make donations to LAW Fund, based 
on the number or nights tha t anyone associated with the 
WSBA stays a t any or the 47 Washington WestCoast Hotels. 
By simply asking for the WSBA rate, guests w ill receive a 
reduced room rate, and LAW Fund w ill receive $5 for each 
night's stay. Contact WestCoast Hotels at 800-325-4000. 

Whereas the tragic events of September 11, 2001 have taken and will continue to exact an incalculable toll on the 
people of our communities, our state, our nation and the world; 

Whereas the legal profession in our constitutional democracy shoulders the primary and unique responsibility to 
represent those wislcing to resolve a dispute w hile ensuring the equal application of the laws, the protection of 
longstanding cherished and fundam ental values upon which the nation rests; 

Whereas we, as members of the Whatcom Coun ty Bar Association, provide civi l, criminal and governmental repre­
sentation to all citizens o r Whatcom County; 

Now, therefore, be it resolved the members or the Whatcom County Bar Association: 
Express our deep and collective sorrow Lo all who have lost loved ones, family members, colleagues, neighbors and 

friends in the a ttacks of September 11, 2001; 
Reaffirm our dedication to our nation's founding principles - justice, fairness, clue process of law, and respect for 

the dign ity of each individual; and 
Urge members of our community to join with us in recognizing that these founding principles do not include 

targeting or hanujng others in the aftermath of these tragic events solely because or their race, ethnicity, gender, p lace 
of birth, national origin or religion. 

David A. Nelson, President 
Whatcom County Bar Association 
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Announcements 

WILLIAM L. E. D USSAULT, PS 
is pleased to announce that 

Yevgeny (Jack) Berner, 
Barbara Byram 

and 

Susan Spuller 
have jo ined t he firm as associates. 

With this sign ifican t exµa nsion of ou r firm 
we w ill now be ava ilable to handle referrals in the 
areas of personal injury and se ttlemen t consulting; 

special-needs tru sts ; complex e lder law issue · ; 
guardiansh ip, wi lls and trusts ; specia l education ; 
social sec11rity/disability law; probates and ADA. 

WI LLIAM L £. DUSSAU LT, PS 

ATI"ORNEYS AT LAW 
219 E. Ga ler St reel 

Seattle, Washington 98 102 
Telephone: 206-324-4300 

Fax: 206-324-3106 
E-mai l: bus@d ussaul1law.com 

www.dussuu ltl aw.con1 

8 Myfhs Truths About Lawyers 

Help us stamp out some of those myths about lawyers! 
The new 8 Mytfrs Truths About Lawyers brochure, de­
veloped by the President's lni tiative Task Force, is now 
ava ilable for purchase. Think about displaying the bro-

chures in your reception area, or enclos­
ing them w ith you r invoices. The bro­
chure tackles the fo llowing myths: 
• The United States has more lawyers 
than any other country. 
• Lawyers are selfish and greedy. 
• Lawyers stir up litigation for their 
own personal profit. 
• Huge punitive damage awards are 
frequent and on the rise. 
• The McDonald's verdict shows how 
foolish juries are. 
· Lawyers who defend criminals are 
just promoting crime. 
• When there's cm accident, law­
yers are among the first on the 
scene, soliciting business. 

The cost is $35 per 100 (price includes sh ipping and 
handling). 
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E K LUND ROCKEY 

STRATTON, PS 

is pleased to announce that 

James T. Derrig, Esq. 
has been named a shareholder of the Cirm . 

EK LU ND R OCKEY STRATI"ON, PS 

1011 We, tern Avenue, Suite 807 

Seall ie, Washington 98104-1083 

Telephone: 206-223-1688 

Fax: 206-223-0946 

Yes! I would like lo order __ packets @ $35 per packet ( 100) 

$ _ _ 

If in Washington, please add WA state sales tax @8.8% $ __ _ 
Total $ __ _ 

0 check enclosed (payable to WSBA) 

0 MasterCard O Visa 

No. _______________ Exp. date ___ _ 

Name as it appears on card _____ _______ _ _ 

Signature ____________________ _ 

Please send to: 

Washington State Bar Association 
2101 Fourth Avenue, Fourth Floor, Seattle, WA 98n 1-2330 

MasterCard and Visa orders may a lso be placed over the phone by call­

ing the WSBA Service Center al 800-945-WSBA or 206-443-WSBA. 

Name ___________________ _ 

Add ress ___ _ ______________ _ 

City _________ Stale __ ZIP _____ _ 

WSBA office use only: 1-59202-210 

date---- chcck no. ------ ~mounl--- -



The lawyers and staff at 

ELLIS, LI & MCKINSTRY PLLC 

con gra lu lat e 

the ir me ntor and friend 

Ronald E. McK.instry 
for 50 years of serv ice. 

THE NATHANSON GROUP 
PLLC 

Atto r neys a l. L aw 

i pleased to a nnounce 

the re localion o f its offices as of 

October 1, 2001 to: 

1520 Fourth Avenue 

Sixth Floor 

Seattl e, Washington 98 10 1 

Telephone : 206-623-6239 

Fax: 206-623-1738 

www.nathanson grou p.com 

The fi rm con linues its practice in the a reas o f 

health care, corporate, real es tate and fina nce. 

Rand i S. Nathanson, James L Spencer, 

Amy W. Mabone, Bonnie L. Peterson 

C--alendar: 

ARTS & ENTERTAINMENT LAW 

Music Without Borders - A Panel Discussion of the Internet 
and File Swapping, ORM and Music Copyright Issues 
November 16 - Seattle. 2 CLE credits pending. By Washington Law­
yers for !he Arts; 206-328-7053. 

Beyond Creation - How an Intellectual Property Audit Can 
Help You Figure Out if You Own What You Think You Own 
December 13- Seallle. 2 CLE credi ts pending. By Washington Law­
yers for the Arts; 206-328-7053. 

CONSTRUCTION LAW 

Constru ction Law 
November 5-6- Boise. 8 CLE credit , includ ing 1 ethics. By The Semi­
nar Group; 800-574-4852. 

EMPLOYMENT LAW 

Employment Law Conference 
November 8-9 - Chicago; November 15-16 - San Francisco; Novem­
ber 29-30 - New Orleans; December 6-7 - Washington, D.C. CLE 
credits TBD. By National Employment Law l ns lit11 te; 303-861-5600. 

P.-ivacy in the New Millennium 
November 28 - Seatlle. 7 CLE credits, including 1 e lh ics. By WSBA­
CLE; 800-945-WSBA or 206-+1-3-WSBA. 

Sexual Harassment and Discrimination Issues 
December 14 - Seattle. 7 CLE credils. By WSBA-CLE; 8Q0-945-WSBA 
or 206-.+43-WSBA. 

ESTATE PLANNING 

46th Annual Estate Planning Semfoar 
November 5-6 - Seattle. 15.25 CLE credits, including 1-5 eLl1ics. By 
WSBA-CLE; 800-945-WSBA or 206-443-WSBA. 

Estate Planning for Entrepreneurs 
December 5 - Seanle; December 14 - Spokane. 3 CLE credi ts. By 
WSBA-CLE; 800-<145-WSBA or 206-443-WSBA. 

ETHICS 

Ethics for Real Estate Lawyers - TeleCLE 
November 7 - TcleCLE. 1.5 CLE credi ts. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

Ethical Dilemmas 
November 7 - Spokane; Novem ber 14 - Yakima. 3 CLE credits. By 
WSBA-CLE; 800-945-WSBA or 206-443-WSBA. 

The Ballad of Halibut Klutz - TeleCLE 
November 14 - TeleCLE. 1.5 CLE credits. By WSBA-CLE; 800-945-
WSBA or 206-4+3-WSBA. 

Ethics from the Inside Out 
November 16 - Bellevue. 6.5 ethics credits pending. By East Ki ng 
County Bar Association and King County Bar As~ociation; 206-310-
2578. 
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Ethics for Litigators - TeleCLE 
November 28- TeleCLE. 1.5 CLE credits. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Ethics Play 
November 28-29 - Seattle. 3 CLE credits each 
day. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA. 

Ethical Communication Workshop 
November 29 - Seattle. 6.5 CLE cred its. By 
WSBA-CLE; 800-945-W SBA o r 206-443-
W SBA. 

Domestic Violence 
November 6 - Seattle; November 20 - Kent. 
1.25 CLE credits pending. By Uniried Fam­
ily Court; 206-205-2674. 

GENERAL 

Legal Writing 
November 7 - Seatt le. 6.75 CLE cred its. By 
WSBA-CLE; 800-945-WSBA o r 206-443-
WSBA. 

Computer Camp for Counselors 
November 27-28 - Seattle. 4 CLE credits. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Corporate Cow1sel Institute 
November 29 - Bellevue. 7 CLE c redits. By 
W SBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Improving Appellate Practice 
November 30 - Ke nt. 5.75 credits, including 
2 ethics pe nding. By Washington Courts 
Historical Society; 253-804-2782 

Tort Law Update 
Novem ber 30 - Seallle. 6.5 CLE credits, in­
cluding 2 e thics pending. By WSTLA; 206-
464-1011.. 

LAW OFFICE MANAGEMENT 

The Efficient Law Office: Systems That 
Increase Productivity 
November 16 - Seattle. 6.25 CLE c redits. By 
WSTLA; 206-464-1011. 

Litigation with Pozner and Dodd 
December 7 - Seallle. 7 CLE credi ts. By 
WSBA-CLE; 800-945-WSBA or 206-443-
W SBA. 

Real Estate Conference 
November 30 - Seattle. 7.25 CLE cred its. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

RPPT Workouts 
November 1 1 - Seattle. CLE credits TBA. By 
WSBA-CLE; 800-945-WSBJ\ or 206-443-
WSBA. 
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Rr-gfessior:ial 5------,,--------=---_, 

For information 

about advertising in 

the Professionals 

section of 

Bar News, please call 

Jack Young 

at 206-727-8260 

or e-mail 

jacky@wsba.org. 

MEDICAL MALPRACTICE 

Sidney S. Royer 
Kristin Houser 

Corrie J. Yackulic 
are available for association o r 
referral on medical malpractice 

lawsui ts, including failure to 
diagnose, surgical malpractice, 

medication errors and 
psychiatric malpractice cases. 

SCHROETER GOLDMARK & BENDER 
810 Third Avenue, Suite 500 

Seattle, WA 98104 
206-622-8000 

www.schroeter-goldmark.com 

APPEALS 

Charles K. Wiggins 
& 

Kenneth W. Masters 

We handle or assis t on all types 
of civil appeals in the state and 
federal courts, from consulting 

with trial counsel to post­
Mandate proceedings. 

WIGGINS LAW OFFICES, PLLC 
241 Madison Avenue N. 

Bainbridge Island, WA 98110 
206-780-5033 

www.appeaJ-law.com 

APPEALS 

James E. Lobsenz 
handles both civil and criminal 

appeals in state and federal 
courts. He has argued over 25 

cases in the Washington Supreme 
Court, including Washington 

State Physicians v. Fisons, 
122 Wn.2d 299, 

858 P.2d 1054 (1993). 

CARNEY, BADLEY, SMITH 
& SPELLMAN, PS 

701 Fifth Avenue, Sui te 2200 
Seattle, WA 98104 

206-622-8020 
E-mail: lobsenz@carneylaw.com 

MEDIATION and 
ARBITRATION 

John A. Granger 
is avai lable for alternative 

dispute resolution serv ices in 
complex actions involving 

insurance d isputes, including 
bad faith; products liabi li ty; 

and commercial, fire and 
construction litigation. 

Will travel at actual cost. 

COZEN O'CONNOR 
1201 Third Avenue, Suite 5200 

Seattle, WA 98101 
206-224 -1298 

E-mail: jgranger@cozen.com 

PROBATE 
TRUSTS 

EST ATE PLANNING 
GUARDIANSHIP 

Mary Anne Vance, 
co-author of the chapters on 

es tate p lanning and probate in 
Butterworth's Washington Civil 
Practice Deskbook, is available 
for referrals of matters, both 
contested and noncontested. 

THE LAW OFFICE OF 
MARY ANNE VANCE, PS 

900 Fourth Avenue, Suite 1111 
Seattle, WA 98164 

206-682-2333 
E-mail: maryanne@vancelaw.com 

www.vancelaw.com 



PHEN-FEN LITIGATION 

Bradford D. Myler 
is available for consultation 

and referral of plaintiffs' claims 
of product liability for 

Phen-Fen use against health 
care providers and drug 

manufacturers. 

MYLER LAW OFFICES 
l -800·955-4 776 

E-ma il : bmyler@qwest.net 

LABOR AND 
EMPLOYMENT LAW 

William B. Knowles 
is available for consultation, 
referral and association in 

cases involving employment 
d iscrimination, wrongful 
termination, wage claims, 

unemployment compensation and 
federal employee EEOC or Merit 

System Protection Board appeals. 

206-441-7816 

APPEALS 

Michael T. Schein 
and 

Douglas W. Ahrens 
are available for referral, 

consultation, or association on 
all issues relating to appeals 

and the appellate process. 

MALT MAN, REED, AHRENS 
& MALNATI, PS 

1415 Norton Building 
Seattle, Washington 98104 

2 06-6 2 4 -6 2 71 

JOSHUA FOREMAN 

announces his 
availability for consultation, 

association or referrals. 
Practice emphasizing 

representa tion of fathers in 
child custody fights . 

4500 Ninth Avenue NE, Suite 300 
Seattle, WA 98105-4762 

20 6-623-6 750 
Fax: 206-633-6049 

E-mail : DadsLawyer@aol.com 

REAL EST ATE and 
TITLE INSURANCE 

Betty J. Schall 
is available for consultation; 
association; or contract work 

in complex real property 
transactions, closings and 

title insurance issues. 

206-524-2657 
E-mail: bettyschall@uswest.net 

ETHICS & LAWYER 
DISCIPLINE 

Leland G. Ripley, 
former WSBA chief 

disciplinary counsel (1987-94), 
is available for consulation 
or representation regarding 
all aspects of professional 

responsibili ty or 
discipline defense. 

206-781-8 737 

MEDICAL or DENT AL 
MALPRACTICE 

John J. Greaney 
is available for consultation 

and referral of plaintiffs' claims 
of med ical or dental malpractice 

against healthcare providers 
and hospitals. 

BELLEVUE 
425-4 5 1-1202 

E-mail: jgreaney@qwest.net 

LEGAL MALPRACTICE 
and 

DISCIPLINARY ISSUES 

Joseph J. Ganz 
is available for consultation, 

referral and association in cases 
of legal malpractice (both plaintiff 
and defense), as well as defense 

of lawyer d isciplinary and/ or 
grievance issues. 

2 101 Fourth Avenue, Suite 2100 
Seattle, WA 98121 

206-448-2 100 
E-mail: jganzesq@aol.com 

CALIFORNIA 
JUDGMENT COLLECTION & 
COMMERCIAL LITIGATION 

BRIAN H. KRIKORIAN 
Krikor ian & Krikorian 

Over 14 years' experience 
in CA. Available for association or 
contract in employment actions, 

attorney fee and judgment 
collection, and all business­

rela ted litigation in CA and WA. 

999 Third Avenue, Suite 321 
Seattle, WA 98104 

2 06 -62 1-0099 
E-mail : bhkrik@bhklaw.com 

APPEALS 

TALMADGE & STOCKMEYER 
PLLC 

Philip A. Talmadge 
Former j ustice, 

Washington Supreme Court; 
fellow, American Academy of 

Appellate Lawyers 

Cleveland Stockmeyer 
Former law clerk, 

Washington Supreme Court 

Available for consulta tion 
or referral on state and federal 

briefs and arguments. 

18010 Southcenter Parkway 
Tukwila, WA 98188-4630 

2 06-574 -6661 
Fax: 206-5 75-1397 

APPEALS 

Margaret K. Dore 

Counsel for appellant in landmark 
child custody case, Lawrence v. 

Lawrence (Wn. App. 2001) 

Former law clerk to the 
Washington State Supreme Court 

and the Washington State 
Court of Appeals 

Passed CPA exam in 1982 

2 0 6 -624-9400 
206-907-9066 

www.margaretdore.com 
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Classifieds 

~ SPACE AVAILABLE 

Downtown Redmond: New ground-floor 
office with private access and support-staff 
sta tion ava ilable. Two blocks rro m court­
house/City Hall. Shared conrcrence, law Ii 
brary, kitchen, reception, lax, copier ; lrec 
covered parking. 425-885-4066 o r julin@ 
j1.1lin-m cbridelaw.com. 

Mercer Island view office: Class-A building; 
excellent easy access location. Share ameni­
ties including clerical sparf, copier and rax 
with one other allorney and CPA. Call jim at 

206-275-0770. 

Fully furnished downtown Seallle o ffice 
space and adjacent secre tarial and paralegal 
spaces avai lable ror sublet. Class-A, e legantly 
appoinlfd space. Sub tenant' rent incl11des 
reception service, callee service, kitchenette, 
mail delivery, use of excellent law librc11y and 
two cunrerence rooms, janitorial, and all nec­
essary amen ities. O ther services al cost : 
copier, r ax, tclephone/voice-mai I, postage and 
parking. For additional details, call Brenda 
at 206-624 1933. 

Downtown Seattle : View office µlus staff 
space in a mall su ite a t 520 Pike, 15th lloor. 
Includes reception isl, storage, copier, fax, 
phones, kitchenette, conference room with 
small library, and DSL; wired for network. 
Parking available. Reasonable offers co ns id­
ered. Call David at 206-622-2573. 

Two beautiful new offices w iLh secre tary 
s tations. UW area. Includes two large con­
rerence rooms, copier, fax, kitchen a nd 
shower. Phone system in and network ready. 
Air-condiLioncd. 206-522-7633. 

Business office space available: Convenient 
location a l 2 120 Sta te St. NE in Olympia. 
Perfect professional and business office ror 
both nedgling and growing e nte rpr ises. 
Small economical office and suites available; 
$275 and u p. Perks: large recepLio n area, 
conference room, complete law library, ad­
equate parking, and access Lo copier and fax. 
Fu ll-time receµ Lionist available for add itional 
charge. Call David Bateman at 360-786-0601. 

Downtown Seattle office-sharing : S200 per 
month. Also, fu ll-t ime offices available on 
32nd noor, 1001 Fourth Avenue Plaza. Close 
to courts. Furnished/ unfurnished s11ites, 
sho11-term/Jong-term lease. Recept ion isl, le­
gal word processing, telephone answering, 
fax, law libra1y, legal messenger and other 
services. 206-6249188. 

His toric Pio neer Squa re - o n carefree Oc­
cidental Mall : Four w indow (operable) of­
l°ice!> in law firm'!, elegant cus tom-designed 

pentl1011se suite include wrap-around deck 
with views. Lease as a group or individually. 
Secreta rial sta ti o ns, library, conrere nce 
rooms, kitchen/ break room, reception, 
µhone/ fax/copy/ postage, word processing, 
DS L, computer network, Internet access. 
Walk to courthouse, ferry, trans it center, sta­
diums, great rest,111ranls. Sole practitioners 
welcome. llp Lo 3,200 sciuare feet additional 
pace available on lower lloor. Call Joe Cor­

nell, 206-357 2021 or hjc@ space-solutions . 
com. 

POSITIONS AVAILABLE 

Opportunity for association and acquisi­
Li.on of suburban general-pract ice firm. 
Well-established two-person firm with estate 
pla nning, probate, commercial, real esLate 
and family law pracl ice eeks one or two gen­
era l practice lawyers fo r orderly transfer o f 
firm over five-month period. Terms nego~ 
liable. Contact je rry Tullle at 425-392- 1220. 

Marten Brown Inc., a firm specializi ng in 
enviro nmental law, is seeking a sen ior liti­
ga tion a ttorney in practice for a l least 12 
years, with "first-chair" experience, and Lhe 
proven ability to manage cases and a team. 
Environmental experience is prererred bu t 
1101 essential. Th is is an excellent opportu­
nity for a motivated person to join the 
Northwest's leadingenvironmenta.l law firm. 
We require outstanding academic and pro-

To PLACE A CLASSIFI.ED AD: 

fossional credentials, excellenL oral and writ­
Len communica tion skills, and a commit­
ment lo client service. Please send resume 
to: Robert G. Stevens, Chief Executive, Mar­
ten Brown Inc., 1191 2nd Ave., Ste. 2200, Se­
allle, WA 98101 ; e-mail rstevens@ m arten 
brown.com. 

Litigation: to-attorney firm in downtown 
Seallle (AV-rated) is seeking a rull-time as­
sociate wi th a minimum or two years' expe­
rience, and a contract attorney skilled in le­
ga l research and writing. The fi rm 's practice 
is high-level commercia l and white-collar 
criminal lit igat ion, largely in federal court. 
We enjoy what we do; value a respectful 
work environment; and want an energetic, 
well-rounded allorney to share our p ractice. 
For more information regarding our firm, 
please see our Web s ite at http://wvvw. 
yarmuth.com. !'lease send resume and cover 
leller Lo: Richa rd Yarmuth; Yannuth Wils­
don Calfo PLLC; 120 1 3rd Ave., Ste. 3080, 
Seaule, WA 98101. 

Seeking a medical malpractice plaintiffs' 
attorney: We need a talented individual with 
team experience. Send resume with salary 
requirements and a writing sample to: Keith 
S. Douglass & Associates; Ann: Patrick Fan­
nin, 1321 W. Broadway, Spokane, WA 99202; 
pfannin@ ksdlaw.com. 

Associa te allorney: Busy downtown Seattle 
firm with real estate, bankruptcy and collec­
tions practice seeks an associate a llorney. We 
prefer someone with experience in evictions 
and/or lit igation involving real estate lend­
ers and other credit gran ters, etc. Foreclo­
su re and title insurance background is also 
desirable. We have a rriendly and teamwork­
oriented work environn1ent, and our com­
pensation is competitive. Please resµond to: 
Hiring ParlnN; Bishop, Lynch & While PS; 
720 Olive Way, Ste. 1301, Seattle, WA 98101; 

Rates: WSBA members: $40/firsr 25 words; $0.50 each additional word. Non-members: 
$50/first 25 words; $1 eacl1 additional word. Bl ind-box number service: $12 (responses 
will be forwarded). Advance payment required; we regret t hat we are unable to bill for 
classified ads. Paymenc may be made by check (payable co WSBA), MasrerCard or Visa. 

Deadline: Text and paymen t must be received (not postmarked) by tl1e first day of 
each month for the issue following, e.g., December 1 for the January issue. No cancella­
tion~ after deadline. Mail to: WSBA Bar News Classifieds, 2101 Fourtl1 Ave., Fourth 
Fl., Seallle , WA 98 121-2330. 

Qualifying experience for positions available: Sta te and federal law a llow mini­
mum, but prohibit maximum, qual ifying experience. No ranges (e.g., "5-10 years"). 

Questions? Please contact Amy O'Donnel.l at 206-727-8213 or amyo@wsba.org. 
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adm in@b ishoplynchwhilc.com (Word for­
mal only, p lease). 

Safeco (Sea ttle) personal injury tr iaJ atto r­
ney: We are seeking a personal injury trial 
attorney with a l least seven years' insurance 
defense experience, and minimum of two 
tria ls to verdict in the last two years. Candi­
da te must have expertise in complex medi­
cal damage analysis. Position requires excel­
lent supervisory, mentoring and coaching 
skills on teamed cases, as well as ability to 
work independently on cases. Candidate 
must be an excellent relationship-builder 
wil h claims s laff, attorney~. nonattorney 
staff a nd clients. Excel lent organizational 
skills are needed. Position requires effective 
use of Microsofl Office Suite products and 
ability to quickly learn o ther automation 
tooL currently used in the office. We are 
seeking an en thus iastic, creative problem­
solver with a positive atti tude who thrives 
in a dyna mic office env ironment. Qualified 
candidate must currently be admitted to 
practice in Washington. Please send cover 
letter and resume (e-mail only) to bobsto@ 
safeco.com by Nov. 21, 2001. 

Sma ll Ta coma firm looking for experi­
enced fam ily law attorney to practice pri­
maril y in Pie rce, but also in south King 
County. Sala ry DOE, plus benefits. Fax 
resume and cover le tter with sa lary require­
ments to 253-471-7778. 

The Seattle Office of Reinisch, We ier & 
Mackenz ie PC is seeking a full-time associ­
ate at torney lo represent employers in work­
ers' compensation matters. At least one year's 
workers' compensation and/or general liti­
gation preferred. Please send cover le tte r, 
resume and writing ample to Michael Weier 
via fax al 206-622-5902, or e-mail michaclw 
@ reinischweicrlaw.com. 

Ma ke a d ifference, tap in to the future of 
wireless, and find time lo explore a li fe of 
you r own. AT&T W irele s is currently seek­
ing the following profe sio nal in Redmond: 
cor porate counsel; o pportunit y # 0 1-
0005428-AD. This lawyer will work with the 
legal team which supports new consumer 
products; and offer development and imple­
mentation, customer care, direct marketing 
a nd marketing communicatiom. The attor­
ney wi ll be re ponsible for working with the 
inte rnal client organiza tio ns through all 
stages of the development ,md implcrnen ta­
lio n of new offers to e11s11re tha t clients com­
ply with appropriate laws, niles and regula 
lions. Also respon ible for reviewing mar 

keting materials created to support the of­
fer, . JD and s late Bar license in good stand­
ing. Minimum two years' relevant experi­
ence in law firm or corporate legal dcpilrl­
rnent. Ab ili ty to deal w ith nume rous com­
plex and umelatccl issues; excellent verbal 
and written communication skills; s trong in­
terpersonal skills; working knowledge of 
and competence with online research tools 
and word processing; proven ab ili ty to func­
tion with a minimum of administrative sup­
port; working and efficient k nowledge of 
Word, voice-mail and e-mail systems; com­
munications, tedrnology, consumer and/or 
credit law backgrou nd_ We offer competi ­
tive compensation and a n out landing ben­
efits package, including an employee wire­
less phone and airt ime, and an employee 
stock-purchase plan ! To apply for th is posi­
tion, please indicate opportunity number on 
your resume. E-mail text to jamic.dodge@ 
attws.com, or mail on white paper using 
plain fonts to: AT&T Wireless, PO Box 97073, 
Redmond, WA 98073-9773. For more infor­
mation o n this o pportunity o r lo apply 
online, please visit our Web site at http:// 
www.attwirele s.com/ jobs. We are an equal 
opportunity employer. 

Ad minis tra tive appeals judge, State of 
Washington Environmental Heari ngs Of­
fice, Lacey, WA. Salary range: $70,000 to 
$78,000. Contact Robert Jensen, director ; 
robertj@ eho.wa.gov. 

Less stress? General practice firm in coasta l 
border town of Bla ine, WA, looking for at­
torney to work 011 salary o r percentage ba­
s i . Experience p referred, but less important 
than commitment lo quality representation 
of clients from wonderfully diverse social 
and cultu ral backgrounds. (We're o nly 20 

minutes from Bellingham and 35 minutes 
rrom Vancouver, B.C.) Our modest office has 
view of Drayton Ha rbor, the Peace Ard1 and 
White Rock, B.C. WiU also con k ie r office­
share ilrrangement with specialized attorney. 
Please forward resume and writing amµle 
to: Law Office ol Roger L. Ellingson PS, PO 
Box 1258, Bla ine, WA 98234- 1258; fax 36o 

332-6677-

Small lP and commercia l litigation fi rm 
in downtown Seattle seeks one to four law­
yers with partner-level prac tices. We a re a 
collegial, well-organized and forward-look­
i ng firm with excrlle>nt resources, an u1111s11 
ally inte re!>ting prac tice, and elegantly fu r­
nished space!, in a class-A bui lding. Send 
inquiries, wh ich wi ll be kept strictly confi­
dential, lo PO Box 1297, Seattle , WA 98111. 

Sm yt h & Mason PLLC seeks an associate 
with a mini111urn of two years' litigation ex­
perience. Excellent academic qualifications 
required, commen urate wi th other firm 
members. Send resu 111e to: 701 Fifth Ave., 
Ste. 7100, Seattle, WA 98104, Attn: L. Pe tor­
ak; e-mail li11dap@smythlaw.co111. 

Associa te a ttorney: Busy Seattle firm prac­
ticing fa mily law seeks associa te allorney. 
Applicant must have a desire lo work di­
rectly w ith cl ients, at least two years' li tiga­
tion experie nce, and computer lite racy. Our 
work envi ronment is friendly and our com­
pensation competitive. Plea e send resume 
and cover leller to: Hiring Attorney, Gold­
berg & Jo nes PLLC, 2200 6th Ave., Ste. 1200, 
Seattle, WA 98109. 

Join tl1e world's larges t law fi rm, the Army 
JAG Cor ps! The Army Reserve needs a "few 
good lawyer!," to erve as judge advoca te o f­
ficer in Seat t le, Spokane, Tacoma and 
Vancouver. Become part of a 225-year tradi­
tion or providing legal coun el to command­
ers a nd sold ier . One weekend a month and 
1wo weeks a year provide supplemental in­
come, low-co!,[ life insurance and dental ben­
efits, commissary and exchange privileges, 
a defined-benefit retirement plan, trave l 
opportunities, continu ing legal education, 
and personal and professional developmen t. 
Prior milita1y service is preferred bu t not 
required. Idaho a nd Oregon a ttorneys and 
law students are welcome lo apply. Visit our 
Web !,i le at http:// www.jagcnel.army.mil. 
Send cover let ter and resume to: Com ­
mander, 70th Regional Support Command, 
Attn: AFRC-CWA-JA (Staff Judge Advocate), 
4570Texas Way W., Fort Lawton, WA 98 199-
5000. 

Lit iga tion associa te : AV-rated bo11tique liti­
gation fi rm in downtown Seattle is seeking 
an associate with a mini m111n of lhree years' 
experience who is anxious to assume case­
management responsibil ities. Slrong wri t­
ing, oral advocacy, and a11c1lytical skill s arc 
es. rntial. An interest in or experience with 
cons truction disputes is desirable. The posi­
tion ib available i111mcdia1ely. Send resume 
and cover le tt er to: Ke n Yalowitz, 1191 2nd 
Ave., Ste. 2110, Seattle WA 98101. 

Safeco is one of th e most respected, diver­
siried financial services cornpan ie in Amer­
ica. Our fa mily o f companies provides an­
nuities, asse t m anagement, property and 
casualty insurance, life insurance, retirement 
services and ~urcty bonds. Counsel: If you 
are an individual wi th a t least three years' 
life and health insurance law and employee-
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benefits experience, you r talents are needed 
to provide legal advice to Safeco Life's group 
insurance department. You will advise on 
employee benefi ts and legal aspects of the 
department's unde1wriling, claims and ad­
ministrative practices. Other duties include 
dra.fLing and advising o n insuran ce contracts, 
agency contracts and licensing, and assist­
ing the leg,11 departmen t's vice president and 
associate general cou nsel. A successfu l can­
didate w ill possess a law degree, and be li­
censed to practice law in Washington. You 
must be a team player who is technologi­
call y adept with the Internet, MS Office and 
electronic research; able lo work wi th a 
broad range of internal clients; and possess 
excellent writing and communicatio n skills. 
E-m ail your resume to hrli fe@safeco.com 
and include HAR/Atty. in the subject li ne. 
You can also contact Safeco through our Web 
si te al http://www.safeco.com/ jobs or send 
your resume to : Safeco Life & Investments, 
Attn: HAR, 5069 154th Pl. NE, Redmond, 
WA 98052; fax 425-376-5737. As a Safeco 
employee, you will enjoy benefits including 
heal th/dental/li fe in surance, re ti rem ent 
plans and 401 (k), training and development, 
college tuition assistance, work/life resources 
and more. We a re an equal opportuni ty 
employer committed to employing a diverse 
workforce. Jobline 800-753-5330. 

Attorney - corporate legal: Safeco Corpo­
ra tion is seeking an experienced corporate 
attorney to join its in-house legal staff. Can­
didate should have aminimurnof five years' 
experience in general corporate law, execu­
ti ve compensation issues, ERISA and em­
ployee-benefit plans. We require excellent 
academic credentials and references, strong 
analytical skills, as well as excellent ora l and 
written communication skills. WSBA mem­
bership preferred. Salary dependent upon 
quali fications. Please submit a cover le tter 
and resume outl ining qua li fications to: 
Safeco Human Resources, T-17, /\tt11: JS, 
Safeco Plaza, Seattle, WA 98185; fax 206-92s-
0165, e-mail jensha@safeco.com. Safeco is 
an equal opportunity em ployer comm itted 
lo employing a diverse work force. 

Quality attorneys sought to fill high-end 
permanent and contract posit ions in law 
firms and companies th roughout Washing­
ton. Contact Legal Ease, LLC by phone 425-
822-1157, fax 425-889-2775, e-mail legalease 
@legalease.com, or visi t us o n the Web at 
http://www.legalease.com. 

Minzel and Associates, lac. is a temporary 
and permanent placement agency for law­
yers and paralegals. We are looking for qual­
ity lawyers ,L11d paralegals w ho are wi lling 
to work on a contract and/o r permanent 
basis for law firms, corpora tions, solo prac­
titioners and government agencies. Ir you 
are interested, please call 206-328-5 LOO ore­
mail mail@M inzel.com for an interview. 

Gordon, Thomas, Honeywell, Malanca, 
Pe terson & Daheim LLP is actively and ag­
gressively expanding our business and real 
estate/land use practices in our Tacoma and 
Seattle offices. Tax, ERJSA, securities and 
banking experience preferred. Send resume 
to: Executive Director, 1201 Pacific Ave., Ste. 
2200, Tacoma, WA 98402; or e-mail thoml@ 
gth-law.com. 

SERVICES 

Experienced Central Washington litigation 
attorney: Available for con tract or parH i me 
legal services in civil and/or crimi na l law. 
Will consider fu ll time under the right c ir­
cumstances. Wi ll negotiate compensation. 

Call 509-949-3694. 

Min.zel a nd Associates, lnc. is a tempo rary 
and permanent placement agency for law­
yers ,md paralegals. We provide h ighly quali­
fied a ttorneys and paralegals o n a contract 
and/or permanent basis to law firms, corpo­
rations, solo practitioners and government 
agencies. For more information, please ca ll 
us at 206-328-5100 or e-mail mail@Minzel. 
com. 

Con tract attorney a t your service! I perform 
legal research and writing, and organize trial 
documents for Washington lawyers. Many 
satis fied clien ts. Elizabeth Dash Bollman, 
206-526-5677; e-mail bjelizabeth@qwesl. 
ne t. 

Have CD Brief, LLC wi ll put your appellate 
brief on CD-ROM. Submit your appellate 
briefs on CD-ROM with hyperlinks lo the 
cases and the reco rd, as suggested by the 
Washington Supreme Court. Contact us for 
more in formation or a free demo. 206-232-
4002; h ttp://www.cdbrief.com. 

Fine jewelry appraisals since 1979. The 
Northwest's leading independe nt gemolo­
g ical laboratory. lnsurance, esta tes, dissolu­
tions, bankruptcies. Expert testimony, audit 
reviews. Northwest Gemo logical Laboratory, 

425-455-0985. 

Cash now vs. payments over time: We pu1~ 
chase a ll types of debt instruments includ­
ing rea l estate notes, business notes, struc­
tured settlements, lottery winnings and in-

64 Washin gton State Bar News• NOVEMBER 2001 

heritances in p robate. Please contact us re­
garding the current cash value of you r re­
ceivable. Wes-Com Funding, 800-929-1108; 
Sam Barker Esq., president ; http ://www. 
webuynotes.com . 

California litigation/collection: Cali fornia 
a ttorney ready lo assist you in your Califor­
nia needs: domes ticating judgments, juris­
dictional challenges, collections, deposit ions, 
litigation. Rick Schroeder, 8 18-879-1943. 

Experienced appellate a ttorney: 20 years ' 
state and federal experience, civi l and crimi­
nal. Former deputy prosecutor. Superb 
writer. Robert A. Weppner. Telephone 206-
728-9332; e-mail raw_ law@earthlink.net. 

Forensic document examiner: Trained by 
Secre t Se1vice/U.S. Postal Crime Lau exam­
iners. Court-qualified. Cu rrently the exam­
iner fo r the Eugene Police Dept. Only civil 
cases accepted. Jim Green, 541-485-0832. 

Complex litigation? We can co-counsel or 
pay contingen t referral for complex liLiga­
tion including constitutional law,civil rights, 
employment law, commercial litigation, per­
sonal injury and workers' compensation. We 
have successfull y litigated in the U.S. Su­
preme Court, and in federal and state trial 
and appellate courts in severa l Western 
s la tes. AV-rated law firm practic ing in Or­
egon and Wash ington. Call W illner Wren 

Hill & U'Ren, LLP; 800-333-0328 or 503-228-
4000. 

Oregon accident? Unable to settle the case? 
Associate an experienced Oregon Lrial a ttor­
ney to litigate the case and share the fee. 
OT LA me mber ; r eferences available; see 
Martindale, AV-rated. Zach Zabinsky, 503-

223-8517. 

Asset search es/people located: Licensed in­
vestigat ion s. Postjudgment, prelitigation, 
confiden tial and reliable. PAL, Professional 
Asset Locators, 800-537-6900; fax 800-206-
6096; e-mail pal@ inte llex.com ; http://www. 
4 pal.com. 

Ml~CELLANEOUS-

Escape to Oregon's magnificent northern 
coast: Beautifu lly designed beach house on 
hillside in scenic village of Oceanside. Pan­
oramic view - five blocks to beach. Three 
bedrooms, th ree baths, four decks, gourmet 
kitchen, master suite includes king bed and 
spa tub w ith view. Crabbing in nea rby 
Netarts Bay. 75 m iles from Portland; four­
and-a-half-hour drive from Seallle. $250 
weekend, $500 week, $60 weekday. Ca ll 
Michael a t 503-478-1280. 
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Pacific Northwesc Bank has a fast approach co 
che setup and disbursement of lOLTA and 
Client Trust Accounts. We hm·c custom 
revolving credit l ines with subledgers that 
al low you to segregate and track costs 
associated with major cases. In add ition. we 
pro,·ide the convenience of a courier sen·ice 
and mosL importantly. ,w undersrand how to 
help bring a little nrder to your accounts. 
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• Pacific 
Northwest 
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Please' call c>r slop by your lo(al Pacific Northwest Bank. 
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potential clients. 

38,000,000 page views a month. 

120,000 links from other sites. 

2,000,000 unique users a month. 

Is your Washington practice ready for Findlaw? 

West Group, your trusted legal information 

partner for over 100 years, can put you there 

with these FindLaw services: 

• West Legal Directory- Profile - Your firm's 

resume, front and center before the largest 

number of the most qualified seekers of 

legal services 

• Sponsorship and Directory TopSpot'" Listing -

Your firm in the top visibility position before 

potential clients who are looking specifically 

for the legal services you offer in their 

geographic area 

• West FirmSite·· - Your firm's custom website 

- designed, built, hosted, promoted by West 

Group - and integrated with the FindLaw.com 

marketing machine 

Trust West Group to handle all of your 

professional online needs. 

To contact your Washington West Group 

representative, phone (800) 762-5272 

or e-mail Washington@westgroup.com 

www.findlaw.com 
The world's most widely used /aw-related Web site. 
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