


Hunting Down 
Case Law 

When it comes to tracking down legal 
precedent, good instincts will take you only 
so far. What you really need is a legal research 
tool that retrieves the information you want, and 
puts it into a context that's relevant to your case. 

With CD Law's new Annotated Revised Code 
of Washington , you'll find everything you're 
looking for right under your nose. 

Our ARCW puts you hot on the trail by 
bringing the statutes you need to the top of 
the heap. Best of all, each includes a summar y 
of relevant case law which interprets the statute 
for you and applies it to real life situations. 

Just Got 
Easier. 

Need to hunt in other areas? 

To help you in your pursuit, we've recently 
extended our services to include: Federal Court 
Decisions, including Ninth Circuit Court of 
Appeals; The Shepard's® Citation Service; The 
United States Code Service; U.S. Supreme Court 
Reports, Lawyers ' Edition, and other extremely 
useful databases. 

To get more information or a FREE trial, call 
(206) 623-1688. For easy, efficient legal research, 
we're an attorney's best friend. 
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Do You Know Why Washington Lawyers 
Choose Hall-Conway-Jackson, Inc. for 

Professional Liability Insurance? 

A variety of limits of liability available, up to $20 million for qualifying firms. 

Multiple Extended Reporting Period options, including unlimited. Also free death or disability extended 
reporting periods. 

Full prior acts coverage for qualifying firms/lawyers. 

Coverage provided for lawyers acting in the capacity of an Arbitrator, Mediator or Notary Public. 

Court reimbursement expenses of $500 per day, up to $5,000 maximum per claim for attendance at a 
trial at Westport's request. The deductible is waived for this provision. 

Reimbursement up to $7,500 per policy period for expenses incurred as a result of disciplinary 
proceedings. The deductible is also waived for this provision . 

Claims made and reported form with a free 60 day mini-trial. 

Qualifying firms may elect to have limited claims expenses paid in addition to the limit of liability. 

Coregis' professional insurance programs are now part of Westport Insurance Corporation (a GE 
Services Company) , rated A++ by A.M. Best and AAA by Standard 
and Poor's - their highest rating. 

We welcome broker inquiries. Ask your broker to contact us. 

For additional information, call Kate Dougherty at: 

HALL-CONWAY-JACKSON, 
INSURANCE BROKERS/ 
PROGRAM ADMINISTRATORS 
Formerly Quinan-Pickering, Inc. 
Insuring Washington Lawyers Since 1960 

INC. 9709 Third Ave. N.E., Ste. 502 
P.O. Box 75978 
Seattle, Washington 98125 
E-mail: kdougherty@hallcj.com 
Tel (206) 527-2444 
Fax (206) 525-4280 
(800) 877-8024 

• ___ JM_estport 
Westport Insurance Corporation 

A GE Capital Services Company 
Incorporating Coregis Lawyer Programs 

www.westportins.com 



Get Washington state and federal dockets 
instantly with CourtLink on Westlaw. 

With CourtLink on Westlaw~ 
you can track Washington stat e and 
federal cases from start to finish. 

Perform background checks. 
Discover the litigation history of legal 
opponents or prospective clients. 
Determine case status. All from the 
comfort of your office. 

Long wajts and tedious paper 
searches become a thing of the past. 

Just click and all of these court­
houses come to you: 

~ Washjngton State Supreme 
Court; Court of Appeals; 
Superior, Dist rict and 
Municipal Courts; and 
Appellate Courts Person File 

~ 80 U.S. District Courts 

~ 9 circwts of the U.S. 
Court of Appeals 

~ 70 Bankruptcy Courts 

~ various state and county comts 

Westlaw. 
I N F O R M A T I O N O N Y O U R T E R M S". 

CourtLink dockets on Westlaw let you 
search by party name or case number 
and complete docket information 
can be printed, e-mailed or faxed. 

It couldn't be easier. 

FREE COURTLINK USER GUIDE 

Call 1-800-757-WEST, ext. 66027 
for your free copy of Accessing 
CourtLink Dockets on Westlaw, and a 
full listing of included courts, or to 
request a free t raining session. 

A 

~ Bancroft.Whitney • Clark Baordman Callaghan • lawyers Cooperative Publishing • Westlaw® • West Publishing 
.. 
WEST 
GROUP The lrodemorks shown within ore used under license. 
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SCHWABE, WILLIAMSON & WYATT 
ATTORNEYS @ LAW 

www.schwabe.com 

We Are Pleased To Announce 
Our New Shareholders 

Timothy F. Haslach 
Mr. Haslach practices business & 
corporate law, and has developed a 
national reputation in the formation and 
representation of trade associations in the 
computer hardware and software industry. 

Raymond S. Kindley 
Mr. Kindley has developed a reputation 
in the Northwest as an expert in energy 
and utilities law and natural resource law. 

Darien S. Loiselle 
Mr. Loiselle divides his practice between 
construction litigation and admiralty and 
maritime law. 

Vincent T. Lombardi 
Mr. Lombardi, in our Seattle office, 
focuses his practice in the areas of labor 
and employment law and litigation, and 
commercial and business litigation. 

Steve C. Morasch 
Mr. Morasch represents developers and 
landowners in land use issues and the 
permitting process. 

Alex I. Poust 
Mr. Poust focuses his practice on 
general business, commercial litigation, 
and creditor's rights in bankruptcy. 

Recently Joining The Firm 
James S. Davis, Willamette University College of Law, 1998 

Becky A. Johnson, Northwestern School of Law, Lewis & Clark College, 1999 

Douglas A. Kusyk, Stanford Law School, 1999 

Vivian Me-Hae Lee, University of Washington School of Law, LL.M in Taxation, 1999; 
University of Oregon School of Law, 1993 

Laura Maffei, Northwestern School of Law, Lewis & Clark College, 1999 

Keith E. Parker, Southern Methodist University School of Law, 1999 

Michelle E. Pickett, Willamette University College of Law, 1999 

Kristine M. Pizzuti, Villanova University School of Law, 1995 

Katrina L. Reinhardt, University of Virginia School of Law, 1999 

Nathan A. Sykes, University of Oregon School of Law, 1995 

Thomas M. Tongue, University of Oregon School of Law, 1999 

Jennifer E. Yruegas, Northwestern School of Law, Lewis & Clark College, 1999 



THE MISSION OF 
THE WASHINGTON STATE 
BAR AssoCIATION IS TO 

PROMOTE JUSTICE AND SERVE 
lrs MEMBERS AND 

THE P UBLIC. 

Published by 

WASHINGTON STATE 

BAR AsSOClATION 

2101 Fourth Avenuc 
Fourth Floor 

Seattle, WA 98 121-2330 

M. Janice Michels 
Executive D irector 

Judith M. Berrett 
Director of Communications 

© 1999 by 
\Xfashingron Scare Bar Association 

Printed by Valeo Graphics 

All editorial material, including 
editorial comment, appearing herein 
represents rhe views of rhe respective 

authors and does nor necessarily carry rhe 
endorsement of the Association or 

the Board of Governors. 
Likewise, rhe publ ication of any 

advertisement is not to be construed as 
an endorsement of the product or service 

offered unless it is specifkally stated 
in the ad rhat there is such approval 

o r endorsement. 

Washington Stnte Bar News 
(ISSN 886-5213) is published month ly 

by rhe Washingron State Bar 
Association, 2 10 I Fourth Avenue, 

Fourth Floor, Seattle, WA 98121-2330, 
and mailed period icals postage paid in 

Seattle, WA. $10.51 ofa regular 
member's dues is used for a one-year 

subscription. The annual subscription 
rare for inactive members is $15. 
Nonmember subscription rate is 
$24 a year. Washingron residents 

add 8 .6% sales tax. 

POSTMASTER: Send changes of address to: 
WASHINGTON STA11'. B AR Nr,ws 

210 I Fourth Avenue, Fourth Floor 
Seattle, WA 98121-2330 

Primed on recycled paper 

Display: Contact Jack Young at 206-727-8260 or jacky@wsba.org. 

Announcements: For WSBA members only. Contact Jack Young at 206-727-8260 
or jacky@wsba.org. 

Classifieds: Advance payment requi red. Please see classified pages for rates and 
submission guidelines. 

Professionals: T he boxed ads preceding classifieds; for WSB.A members only. 
Cost: $40/inch; advance payment required. 
Contact Amy O'Donnell at 206-727-8213 or amyo@wsba.org. 
Deadlin e: Copy must be received (not postmarked) by the first of each month for the 
issue following. No cancellations will be accepted after the deadline. Please submit ryped 
copy with check payment (to WSBA) ro: 

Bar News, 2101 Fourth Avenue, Fourth Floor, Searde, WA 98121-2330. 
No phone orders, please. 

WSBA BOARD OF GOVERNORS 

Richard C. Eymann, President 

Jan Eric Peterson, President-elect 
Walter R . Krueger, First District 
James E. Deno, Second District 
Stephen J. H enderson, Third D istrict 
Stephen T . Osborne, Fourth District 
John T. Powers, Jr., Fifth District 

Dale L. Carlisle, Sixth District 
Lindsay T. Thompson, Seventh District 
Jenny A. Durkan, Seventh District-EttSt 
Vicroria L. Vreeland, Eighth District 
Daryl L. Graves, Ninth District 
J. Richard Manning, King County 

EDITORIAL ADVISORY BOARD 

James Dickmeyer, Chair 

John A ll ison, Fifth District 
Walter Barron, Seventh District-East 
Danshera Cords, Ninth D istrict 
Judith Endejan, Third District 
H arold Federow, First District 
William Flynn, Fourth District 
Geoffrey H ymans, Sixth District 
Jerry Kimball , Seventh District-Central 
Karena Kirkendoll , Sixth District 
Paula Linlewood, King County 

Eric Nordlof, Eighth District 
Melissa O'Lough lin Whire, King County 
T homas Oldfield, Sixth District 
Erin Overbey, Seventh District-East 
Jonathan Rascoff, Fifth Dist1·ict 
Stephen C. Smirh, First District 
Michael Vaughn, Third District 
Chrisropher Wells, Seventh D istrict-Centml 
Andrew Wender, Second District 
Lara Zimmerman, Seventh District-Ceutml 

WSBA CONTACTS 

WSBA SERVICE CENTER 
800-945-WSB.A I 206-443-WSBA I questions@wsba.org 
• Address changes 
• Current WSBA CLE seminars and CLE products (ir!forrnation or seminar registration) 
• MCLE credits and course accredicacion 
• Licensing 
• Office of Discipli nary Counsel (complaints about lawyers) 
• Order placemem for all WSBA products (inquiries abour pending orders 206-733-59 18) 

WSBA f ax 206-727-8320 

Website & Bar News online www.wsba.org 

Admissions 206-727-8209 

Ethics line (for lawyers onry) 206-727-8284 

Jobline (recording) 206-727-8261 

Lawyer Services (for lawyers only) 206-727-8268 
• Volunta ry fee arbitration 
• Med iation 
• Lawyers' Assistance Program 
• L,w Office Management Assistance Program 

JANUARY 2000 • Washington State Bar News 5 



Official 
Washington Administrative Code 

Ship To: 

Address 

City 

Current 1999 Edition [12 volumes] 

will include 
the 2000 Supplement [2 volumes] 

8399.6G 
s 370 + 8 % sales tax 

State agencies and out-of state subscribers 
are not required to pay sales tax 

PREPAYMENT REQUIRED 

Make checks payable to: Office of the Code Reviser 
Send to: PO Box 40552 Olympia, WA 98504 

State agencies and out-of state subscribers are not required to pay sales tax 

Price to include the 2000 supplement 

I am enclosing $ _ _ Send me _ sets to the address below. 

Attn: 

Mail Stop ____ _ 

--------- - - - -- St __ Zip 



Stopping the Hacker Can Be Enough 

Editor: 
I am responding to Mr. Apgood's column, 
T he Greyhaired Cyberpunk, in the No­
vember 1999 issue of Bar News [p. 44). 
Mr. Apgood neglects co mention that, ac 
lease ac the federal level, the decision not 
to prosecute might be made for reasons 
other than not understanding the subject 
matter. As just one example, che data or 
system the hacker was accessing, or che 
technology used co identify the hacker, 
may have been highly enough classified 
char the government was not willing co 
expose the information in a courtroom. 
For an investigation to be justified, the 
result need not always be a criminal con­
viction but can simply be co stop the 
hacker. 

Martin H Sinclair 
Black Eagle, MT 

Bar President Should Be Less 
Partisan 
Editor: 
I was surprised by Richard Eymann's 
"President's Corner" article in the Octo­
ber issue of Bar News. As the new Presi­
dent of the Washington State Bar Asso­
ciation, I expected Mr. Eymann to be 
more inclusive. I certainly expected he 
would be less partisan than when he was 
president of the Wasnington Srace Trial 
Lawyers Association. I am disappointed 
on both expectations. 

Just as M r. Eymann laments how we 
lawyers endure the "humiliation of the dis­
tortio n, unfair accusation and unwar­
ranted attacks" from "pea-brain mentali­
ties who brainwash listeners inro think­
ing chat all lawyers are bad," Mr. Eymann's 
own stereotypes and ad hominem attacks 
reflect an egually insensitive and mislead­
ing view - a view beneath the dignity of 
his office. 

For example, Mr. Eymann praises law­
yers who "courageously represent both un­
popular and popular parties in all types of 
court cases." Great! That's admirable and 
passionate advocacy for our profession. 

Bue then, Mr. Eymann excoriates his 
fellow lawyers who practice law in che 
property and casualty insurance industry 
and accuses a majority of the insurance 
companies of acting to "pollute the jury 
pool" and "pollute justice itself" 

Insurance protects individuals and fa­
cilitates commerce, yer Mr. Eymann seems 
unwilling to recognize that. Some insur­
ance claims are made to defraud insur­
ance companies and their policyholders, 
yec M r. Eymann seems unwilling to rec­
ognize that. Defending against fraud is a 
legitimate part of our justice system, yet 
Mr. Eymann seems unwilling to recog­
nize that. 

By discounting or ignoring faces like 
these, it is Mr. Eymann himself who 
makes "truth a victim." 

Obscuring truth should not be the role 

of che WSBA President. Unforcunacely, 
Mr. Eymann's statements do not reflect 
the "extremely high ethical standards" he 
admonishes us as colleagues to practice. 

Mr. Eymann says we lawyers should 
"hit a home run for our profession" be­
cause we should have "respect for ourselves 
and for all lawyers who zealously repre­
sent the needs of their clients." 

Thar's what lawyers do when defend­
ing against fraudulent insurance claims, 
M r. Eymann. T hey zealously represent 
their clients. So, next time you "seep up 
co the place," please bring a healthy serv-

~ 

j 
Contract e3 Permanent 
Attorneyd e3 Paralegau 

Ouality candidates, outstanding 
customer service and reasonable rates ~ 

~ -

~-E_A_S_E_L-.L.C. 
are our top priorities! 

Sati.:,facti.on Guaranteed 

Est. Feb. 13, 1996 

Lynda J. Jonas, Esq.-Placement D irector 
615 Market Street, Suite B • Kirkland, Washington 98033 

425-822-1157 • 425-889-2775 fax 
legalease@legalease.com 
http://www.legalease.com 

Private o/a{uations, Inc. 
1000 Secom{ .9!venue 
Suite 3450 
Seatt{e, Washington 
98104-1022 

APPRAISERS AN O VAlUATION CONSULTANTS 

Adrien E. Gamache, Ph. D., President 

• Valuations of Businesses & Intellectual Property 

• Family Limited Partnership and LLC Interests 

• Experienced Litigation Support 

Call for references and qualifications 

(206) 621-8488 • (206) 682-1874 FAX 
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ing of respect for allyom colleagues! That's 
what the Washington Scace Bar Associa­
tion has always been for! 

}times W Ruddy 
Seattle 

Nullification is Power to Say "No" 

Editor: 
l am writing to correct two rypographical 
errors un intentionally inserted by Bar 
News staff into my last letter, "Jury Nulli­
fication Debate Continues" [Bar News, 

Judicial Dispute Resolution is 
delighted to announce Judge George 
Finkle as its newest panel member. 

During his ten years on the King 

County Superior Court bench, Judge 
Finkle served as Chief Civil Judge 
and presided over State v. American 
Tobacco (a lead case in the national 
tobacco litigation). He has 
conducted mediations in a broad 
range of civil cases . 

Judge Finkle joins Judicial Dispute 

Resolution' s distinguished panel of 
mediators and arbitrators who have 
successfully resolved thousands of 

disputes in all areas of civil law. 
Judicial Dispute Resolu tion panelists 
are dedicated to providing efficient 
and effective private resolution of 
civil disputes. 

November 1999, p. 12) . These corrections 
are necessa1y for clarity. 

The correct cite for the landmark ex­
clusiomuy rule case of Boyd v. U.S. is l l 6 
U .S. 616 (1886) . The case was decided 
in 1886, not 1 186 as printed in Em· News. 

The third paragraph of my previous 
letter, which lists the nullification powers 
of various el ices, should have read, "pros­
ecutors have vast powers of prosecutor 
nullification to refrain from charging a 
defendant under es tabl ished laws (see 

Panelists: 
Bock left to right 
The Honorable Charles S. Burdel l, Jr. 
Former King County Superior Court 
Judge 

The Honorable JoAnne L. Tompkins 
Former Washington Stole Court of 
Appeals Commissioner 

The Honorable T erroce A. Carroll 
Former King County Superior Court 
Judge 

Front left to right 
The Honorable George Finkle 
Former King County Superior Court 
Judge 

The Honorable Rosselle Pekelis 
Former Washington State Trial & 
Appellate Court Judge 

Jock Rosenow 
Formerly of Rosenow, Johnson & 
Graffe (not pictured) 

Judicial Dispute Resolution 
141 l Fourth Avenue, Suite 2000, Seattle, WA 98101 

(206) 223-1669 
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RCW 9.94A.440)" and not "vast powers 
of prosecutor laws" as prin red in Bar News. 

It is curious to hear prosecutors make 
objections against jury nullification, con­
sidering that prosecutors enjoy far greater 
powers of nullification than any juror. 
Nullification is simply the power to say 
"no." A juror has power over one case 
which he shares with 1 J od1ers. A pros­
ecutor has Lmshared power over hundreds 
of cases. 

Even aside from RCW 9.94A.440, 
prosecutors, especially the elected ones, 
have an unrestricted and unreviewable 
power to enforce some laws and ignore 
och ers. Laws against cruelry ro animals, 
commonly violated by corporations, uni­
versiry research departments and medical 
schools, are rarely enforced by prosecu­
tors. See any PETA (People For Ethical 
Tream1ent of Animals) magazine for docu­
mentation. Bur prosecutors ferociously 
and unrelemingly persecute recrearional 
drug users, and even persecute suffering 
medical patients and dieir caregivers. See 
any newspaper for documentation. 

Law is not some self-executing perfec­
tion that dtops down out of heaven. Law 
is political. Ir is made by men , and inter­
preted and enforced by men, for die ben­
efit of some and die detriment of odiers. 
Law is a weapon used by the more pow­
erful - die police, prosecutors and poli­
ticians - against die less powerfLJ , d1e 
rest of us. 

Only by sharing power over the law as 
widely as possible, and chat includes shar­
ing power over the law with trial jurors, 
can we hope co achieve justice. 

Tom Stahl 
Ellensbu,g 

California DUI Standards Lower 
Longer 
Editor: 
I read wid, imerest rhe article by Ken 
Fornabai, " Defending the Sober Driver" 
[Bar News, January 1999). In California, 
die sea.re legislacme lowered die per se stan­
dard from . lO co .08 on January 1, 1990. 
So it has been 10 years char th is lower stan­
dard has been in place in the Stare of Cali­
fornia. 

Twill concede that Mr. Fornaba.i is cor­
rect iliac d1e new lower standard has raised 
some troubling issues at trial and h as re-



sulted in confusion on the pare of juries. 
However, in sociecy-ac-large no such con­
fusion reigns. In the last 10 years, people 
in California have become accustomed to 
the new lower standard, and have changed 
their behavior accordingly. 

Teenagers applying for drivers' licenses 
in California have been for years keenly 
aware of che .08 standard, and many of 
them scrupulously avoid alcohol alco­
gether. Similarly, young people in their 20s 
and 30s have adjusted their habits to in­
clude the raking of mass u-ansic when they 
are out celebrating and parrying. Many 
people bring a "designated driver" on their 
outings, and chis driver does not partake 
in alcohol while at a restaurant or parry, 
and therefore can drive his group home 
in safety. Still ochers have taken to walk­
ing home, particularly in summer when 
the weather permits. 

Hosts at private parties and get-to­
gethers in California are getting smarter, 
too. They offer coffee or plain water ac 
the end of the evening, and encourage 
guests to sic for an hour, sober up, and 
watch lace night TV before driving home. 
Many hoses insist that obviously intoxi­
cated parcygoers sleep over. They offer 
beds, sofas and sleeping bags co guests. 

Some hocelkeepers in California offer 
free taxis home or discounted hotel room 
races to celebrants ac wedding receptions 
or other galas raking place at hotel ball­
rooms. 

So Mr. Fornabai is correct that a low 
per se standard poses an array of new prob­
lems in the courtroom, bur in California 
the law does have the intended effect of 
changing society's perceptions of what 
constitutes responsible behavio r. 

Legislators pass laws with the goal of 
changing the behavior of ordinary people. 
The .08 law in Washington will prove to 
be a good law if it has an impact upon 
how people use alcohol and what choices 
people make in connection with char use. 

Thomas M Nickel 
San Diego, CA 

Public Funding of Lawyers Bad 
Editor: 
I object to Len Schroecer's argument char 
ra,xpayer-funded lav-1yers shouJd be pro­
vided for all civil litigation. 

Lawyers and everyone else tend co be 

loyal to the person who pays chem, more 
than to the person supposedly served. As 
an example, I think that Columbia Legal 
Services, funded (improperly) by the Su­
preme Court through IOLTA, is nor likely 
to challenge the authority of the Supreme 
Court too aggressively. No lawyer paid by 
a court will aggressively challenge the au­
thority of the court. 

The same is rrue if the lawyer is paid 
by the legislacw-e or the executive; the law­
yer will nor challenge the authority of the 
legislature or executive. 

But lawyers do only cwo things: they 

ask the court to take money from people, 
or they defend against ir. (They similarly 
ask the court to rake liberty from people.) 
Often, iris government lawyers asking the 
court to rake money or liberty from some­
one. Tort lawyers ask the court co order 
the defendant to give the money of rhe 
defendant (who is usually the raxpayer or 
the public) to them and their d iem. De­
fending against all chis is what lawyers do. 
It is important to have energetic, enthusi­
astic and motivated lawyers co defend 
against all th is, and this means lawyers nor 
paid by political enricies. I think the con-

Minzel & Associates 
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PAID ADVERTISEMENT 

FREE Report Reveals ... 

Why Some Washington Lawyers 
Get Rich ... While Others Struggle 
To Earn A Living 
TRA BUCO, CA - Why do some lawyers make a fonune 
while others struggle just IO gel by? The answer, according 
to California lawyer David Ward, has nmhing lo do with 
talent, education , hard work, or even luck. "The lawyers 
who make the big money are not necessarily better 
lawyers," Ward says. "They have simply learned how to 
market their services.·• 

Ward, a successfu l sole prac1itione r who once 
struggled m a1tract clients, credits his turnaround 10 a little­
known marke1ing method he stumbled across six years 
ago. He tried it and almost immediately attracted a large 
number of referrals. " I went from dead broke and drowning 
in debt to earning $300,000 a year, practically overnight." 

Ward points out that although most lawyers get the 
bulk of their business through referrals. no1 one in 100 
has a referral system , which, he maintains. can increase 
referrals by as much as I 000%. "Without a system, 
referrals are unpredictable. You may get new business this 
month, you may not."' he says. 

A referral system. by contrast, can bring in a 
s teady stream of new clients, month after month, year 
after year. " ii feels grea1 10 come to the office every 
day knowing 1be phone is going 10 ring and new 
business will be on the l ine." Ward says. 

Ward, who has iaught his referral system to 
lawyers throughout 1he U.S. , says 1ha1 most lawyers' 
marke1ing "is somewhere between atrocious and non­
existent." As a result. he says. a lawyer who uses a 
few simple marketing techniques can stand out from 
the compe1i1ion. "When 1ha1 happens, getting clients 
is easy:· 

Ward has written a repon entitled, "How To Get 
More Clients In A Month Than You Now Get A ll 
Year!" which reveals how any lawyer can use Lhis 
marketing system 10 get more c lients and increase 
their income. For a FREE copy. call l-800-562-4627 
for a 24-hour FREE recorded message. 
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stiwtion comemplates this lawyer func­
tion, because it specifical ly refers to the 
right of counsel to defend against che 
power of state and court, and to the right 
to a jury, which implies the right to a law­
yer to defend civil actions. The jury as a 
representarive of the public is a further 
bulwark against execurive and judicial gov­
ern men r. Bu t, I have to admit I have 
found no support for d1is role of lawyers 
either in the Federalise papers or in the 
D eclaration of Independence. 

Gerry Spence, in his book "H ow to 

Argue and Win Every Time," talks abour 
how the lawyer's vitali ty and beliefs show 
through to the jury even if his grammar is 
bad, his sentences are d istorred, and his 
voice is cracki_ng. He is right. A lawyer 
should care about the cl ient, bm the law­
yer will care primarily about her personal 
concerns and her financial wel l-being, i.e., 
job, if she is paid by someone else. That 
someone else is necessarily a governmen­
tal agency or delegate which always has 
irs own institu tional ideology, its own 
desire to survive and its own desire to in-

rrrrrr r rrrrrr 
iTJ r~,- re:: rrr ~J j f ff ,I [! rfHJ 

ABA Secrion of Litigation 

(11[! jJf J' /iii\ , 
1,IIJ Jll 1. 

I 
I 

SECTIO\ OF LITICXl'IO\ 
1\nwric·an Bur ,\:,,~o(· inl ion 

look for complete program and registration information on the Section of Litigation 
Website www.abanet.org/litigation or contact the Section of litigation at 312.988.s714. 
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2000 Annual Meeting 

April 5th-8th 

Seattle Sheraton Hotel 

Seattle. Washington 

Speakers Include 
William H. Neukom, Senior 
Vice-President of law and 
Corporate Affairs, Microsoft 

Robert F. Kennedy Jr., Chiel 
Prosecutor for Hudson 
Riverkeepers and Senior 
Allorney for the Natural 
Resources Defense Council 

Program Topics Include 
• How to Win the Jury 

of the 2151 Century 
• Class Actions: The End 

Game · How to Bring 
a Class Action to a 
Successful Conclusion 

• Internet Workshop: 
learn lo Use It or lose 
a Potential Advantage 

• Trade Secrets Clash 
with Employee Mobility: 
Non-Compete Agreements 
and Inevitable Disclosure 
Doctrine and the 
Resultant litigation. 

• Law Firm Competition in 
the New Millennium: The 
Provision of legal Research 
and legal Manpower by 
Non-Traditional Providers 

• Ethics and Professionalism 
Related to the Civil Depo­
sition and Expert Witnesses. 

• And much, much more. 

crease its power. T herefore every lawyer 
who works for a public agency such as 
Columbia will owe her allegiance nor to 
rhe client bur to her employer and ro her 
employer's ideology, desire for power and 
desire to survive. Columbia, as a matter 
offacr, seems ro reflect chis, d irecting most 
ofirs attention to welfare enrirlemenc and 
political cases, al l congruent with Col­
umbia's political views. 

Public funding oflawyers is a bad way 
to operate a system of justice. M r. Schroe­
ter mighr talk about the helpless litigant, 
the person who cannot rake care of her­
self. This is really an argument about wel­
fare, a huge topic, bur there are a few 
points that I think bear O D chis. The avail­
ability of welfare sw-ely encow-ages people 
to rely OD ir and not prepare for rimes of 
need, and dus is nor good. Specifically, 
the avai lability of welfare d iscourages 
people from learning job skills in school, 
so they can protect d1emselves in rhe fu­
ture, and it discourages pa.rents from en­
comaging cheir children co learn in school, 
so their children will survive and prosper. 
Also, welfare is based on taxes. A rax which 
helps one person forces another imo pov­
erty, and it encoLLtages people to be tax 
evaders. This is not good. Each lirde tax 
adds to all d1e other lirde raxes to make a 
bw·den which hw-rs everyone. 

The claim for free legal services is dif­
ferent in different contexts. Some legal 
imeresrs are different from ochers. When 
people seek somed1ing such as a dissolu­
tion, it is a benefit, or a change of starus, 
which is no differenr from any other ben­
efit, and so the case saying a parry has a 
right to a free divorce filing fee, which is a 
user fee, is wrong. This is quire different 
from being the party char another pa.rry is 
crying to rake something - money or lib­
erty- from. 

D ivorce, where each parry tries to rake 
something from the oth er: rhe besr case 
for public paid civil lawyers. W hat is best 
in divorces? Judges are elected and the vot­
ing public cares abour a fair verdict if there 
is a disparity between lawyers and unrep­
resented parties. Most judges do tty to ac­
commodate unrepresented parties, partly 
because they have to answer to the elec­
torate. A person who goes to school will 
be better able to represent herself in court, 
so here again is che inducement to go to 
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school and learn. In general, people have 
far better survival skills than Mr. Schroeter 
gives chem credjc for. In many cases, there 
is an estate which can be used for fees, as 
long as chis opcion is not regulated om of 
existence by the WSBA. Also, most people 
have the abi lity to consult a lawyer even if 
they cannot hfre one for court. Also, the 
executive btand1 can intervene in divorces 
and participate as needed to protect eco­
nomic and child welfare interests, and in 
face, years ago, the prosecutor was a scacu­
to1y parry to all divorces. 

These are all amelioratives, my word , 
to che demand for publidy supported law­
yers, and yet there is potemial for things 
to go wrong when a pro se opposes an 
attorney. On the other hand, there is a 
pocencial for things to go wrong when the 
lawyer for the impoverished wife answers 
to two masters, a political employer and 
a client. The Bar, by the way, mal,es it 
harder to be loyal to the client by pro­
moting a list of politically correct posi­
tions which lawyers oppose on penalty of 
possible wsbarment. Tc is wfficult to be 

For 70 years, the American Arbitration Association has 
received the highest marks for arbitration. But what many 
people don't realize is that we receive the same high marks 
for our mediation services. 

At the AAA, we recognize that people want to do business 
- not argue about it. However, if conflicts arise, we will 
assist you in resolving even the most complicated disputes. 
Our trained and experienced mediators have the expertise to 
help you get past the conflict and back to business. 

For more information about our mediation services, call 
our Northwest regional office at 1 (800) 559-3222 or visit 
our Web site at www.adr.org. 

@ AmericanArbitrationAssociation 
Disjntl e R esolution Servi ces Worldwid e 
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loyal to the client in the enchusiascic way 
I have described above if the cl ienc is noc 
only policically incorrect in the eyes of the 
WSBA, but also in che eyes of the lawyer's 
employer. 

One could ask che impossible about 
dissolution: whac the quality of justice in 
d ivorce was like in the days before Ever­
green Legal Services and what it was like 
during their regency? T he answer co chat 
question would cell us whether chere 
should be any kind of Evergreen Legal 
Services at all. 

There is always a sort of moral tone to 

the call for more publicly paid legal ser­
vices. I chink chis is wrong. After all, pub­
licly paid lawyers make a living ac some­
one else's expense. There is no marker sys­
tem to prove chac they provide service 
worch their tab, and there is no mecha­
nism co prevent chem from using their 
position to promote their personal agen­
das. The Bar should reject chis attempt to 

dimi1u sh the legal profession. 
RogerB. Ley 

Seattle 

Readers are invited to submit letters of rea­
sonable length to the editor. They should be 
typed on letterhead, signed and, if possible, 
also provided on disk in any conventional 
fo17nat. Letters may also be sent via e-mail 
to comm@wsba.org. Due date is the 10th 
of the monthfar the second issue following. 
The editor reserves the right to select excerpts 
for publication or edit them as may be ap­
propriate. Signatures in excess of three names 
will be printed only in exceptional circum­
stances, at the sole discretion of the editor. 

Speak Out! ! 
Wanted: Lawyers 

to volunteer to speak to 
schools & community groups 

on a variety of topics. 

For more information, 
call Amy O'Donnell at the 
WSBA Speakers Bureau: 

206-727-8213 



"I Hope You'I I Come Back" 

I got my hair cut recently. Not a big deal; not really even 
many hairs to chop off Barbers don't lie awake at night 
wondering how they'll handle the chore if I stroll into 

their shop. Like many aspects of my life, chis is not much of 

a challenge. 
As curtingwhac's left of my locks 

is simple, there are ch ree or four dif­
ferent local barbers I go to. Most 
recently I went to Saral1, a pleasant 
lady and a good barber. As always, 
she did a nice job on what hair I 
still have. As I paid her, Sarah said, 
"Bye," and I left - a short-haired, 

satisfied customer. 
On my way back to the office, it 

struck me that Sarah never "closed the deal." If she had sim­
ply said, "I hope you'll come back in a few weeks and see me 
again ," or "Come on back next time," to lee me know she 
wanted my business, she would always cue my hair. The 
reason I shop around is because neither she, nor any of the 
ocher barbers in town, seems vety enthused about having 
me as a regular customer. 

So I took a look at how I treat my clients. Do I let chem 
know chat I appreciate their business, that I want to be their 
only lawyer, and chat I don't want chem to shop around? 

My self-assessment wasn't what I'd hoped for. Though I 
always strive to be cordial and professional, too often I as­
sume good work will, by itself, assure a client's return. Per­
haps chat was true in the old days when lawyers were revered 
and ic was a seller's market. In the present buyer's market, 
consumers (like me with my hai rcuts) want something more. 
We want to be thanked, appreciated, romanced a little and 
asked to return. Good service and these expressions w ill al­
most always get a client or a long-haired customer back. 

In response, I decided to make a special effort to get my 
clients to retw-n. Each client was greeted with an enchusias-

by Jeff Tolman 
Guest Editor 

tic handshake and welcome. My staff and I decided to cake 
an extra minute to talk to clients in the office. We had lami­
nated cards made for cl ients' estate planning documents: 
"My Original Will, Di recrive to Physician and Durable Power 

of Attorney are at Tolman Kirk." I 
made sure to thank my clients after 
each appointment. I let new clients 
know there are a lot of fine lawyers 
around, chat I appreciate their busi­
ness, and chat I want to be their law­
yer - their only lawyer - forever. 

As I thought about appreciation 
of customers, I recalled my first 
doctor's appointment in Poulsbo, a 
routine visit. At the end of my 

exan1, the doctor asked, "Do you have any questions?" 
"Yes," I responded, "What is your home telephone num­

ber?" 
"WHAT?" the doctor asked. 
"Your home telephone number. If I'Li cruse you with my 

health, I certainly would expect you to crust me with yow­
home phone number." 

"You're kidding." 
"Not at all," I replied. "ff you won't give it to me, I'll find 

a doctor who will." 
Begrudgingly, he gave me the nwnber and has been my 

doctor ever since. I have never called him at home. H e had 
shown me chat he was willing to make some effort to keep 
my business. That's al l I needed to know. 

A client came in for a will today. Not a big deal - not 
many assets to distribute. I had nor lain awake lase night 
wondering how to handle the case. When she left, I thanked 
her and lee her know I appreciate having her business and 
want her to see me if she has furure legal needs. Next cirne, 
maybe I'll ask if she knows a good barber. t6 
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The RCW current through the 1999 Special Session 

Wn.2d Supreme Court Decisions 
Volumes 1 -138 pg 318 (1939 - June, 1999) 
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Prepayment is Required 
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$100 D RCW with Court Decisions 

$100 □ RCW/WAC 
$150 D RCW /WAC with Court Decisions 

Please add 8% sales tax 
on in-state orders 
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Mark your choice and return this form 
along with your check to: 

Office of the Code Reviser 
PO Box 40552 
Olympia, WA 98504-0552 
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Criminal Lawyers: 
You Have to Love Them! 

I had lunch the other day with one of my long-rime col­
leagues who ofren frequen rs state district courrs and whose 
practice involves a large amount of criminal defense work. 

My friend is one of rhar wonderful breed of lawyers who 
devote themselves ro protecting the rights of chose who run 
afoul of the government. I was sur­
prised ro learn chat approximately 
40 percent of his cases, in one form 
or another, involve the charge of 
"driving while license suspended 
(DWLS), th ird degree." H e cold me 
rhis specific area of criminal defense 
work has seen a 10-fold increase in 
the past tlu·ee years. He went on at 
length about the injustice of this 
charge, which includes the suspen­
sion of a person's driver's license if 
outstanding speeding tickets are not paid wi trun 30 days. I 
also learned th.is new twist. Any car driven by a person with 
a suspended license can be impounded up to 90 days, even 
if the actual car owner did nor know that tl,e person driving 
did not have a val id driver's license. H e cold me, "Yeah, Dick, 
my [expletive deleted] car was impoLmded last week!" and 
continued on. 

"Recently, I had a client who didn't have any money, bur 
he offered, and I agreed, to lee him work on my truck ro pay 
his fee. H e owns a repair shop down the street and employs 
many mechanics, and I didn't think much about it. Plus, 
my old Ford truck needed a li ttle work. Well, he called me 
one morning a couple of days after I dropped off the truck. 
O ne of his employees was test-driving the truck afrer the 
repairs were made and was pulled over for having a taillight 
out. As it happens, this mechanic had an unpaid speeding 
ticker - you only gee 30 days ro pay chose rickets now -
and his license was suspended in the 'third degree.' Appar­
ently, unbeknownst co my client, his mechanic had failed to 
pay a previous speeding ticket. My truck was impounded! 
Well, gall darn it, Dick, I figured I'd go down to the rowing 
ya.rd and cell chem I didn't know anyrrung about it and gee 
my truck back. After all, it was not my faLJr the mechanic 
has had some problems with chis OWLS law. Boy, was I in 
for a shock! It turns our char according ro this law, unless I 
am married ro chis n'er-do-well or unless I am a bank, the 
current law has no provision for getting my truck back." H e 

by Richard C. Eymann 
WSBA President 

then unloaded his "true" feelings about the matter. "I cell 
you, I don't know what's going on in Olympia, for crying 
out loud! They've forgotten about tl1e Constitution. T hey've 
forgotten char before they rake a person's property, there must 
be due process and some kind of reasonableness in the law. 

In their zeal to catch people who 
haven't paid their speeding tickets 
in 30 days, they've completely lost 
tl1eir minds." 

I took my friend's comments 
witl1 a grain of salr and assured 
him it couldn't be char bad. In 

any event, he'd have his truck back 
in rime for next year's elk season. I 
was certain the legislature could 
nor have sec up a scheme wi thout 

safeguards for all chose concerned, even knowledgeable crimi­
nal defense attorneys. But, I looked up RCW 46.55 and 
saw chat he was right; the law does not have any provision 
for people caught in chis situation. I also found our chat 
impounding was implemented ro save the government the 
cost of jail rime. T he ironic rwist is its financial impact on 
innocent people. 

In addition, my attorney friend told me of a siruarion 
where a young Russian immigrant came ro him and rold 
rum he had purchased his dream car, a used Cadil lac, for 
$22,000, and had it fully insured. While out of town, he 
loaned ir ro his uncle, who had assured him he had a driver's 
license. Apparently, chis Lmcle deceived the young man. Al­
though the uncle showed him a license which indicated chat 
everything was fine, he was really a third-degree OWLS. 
The young man said that afrer rhe uncle was pulled over, h is 
dream car had been rowed and would be impounded fo r 90 
days. H e was also told char he must pay, in advance, ha.If of 
the total amount of the impound storage fees and row 
charges, which amounted to approximately $2,200, in or­
der ro save his car from being sold at auction. My friend cells 
me that the veh icle may be redeemed only by the registered 
owner, the legal owner, a person autl1orized in writing by 
the registered owner, the vehicle insurance compa.oy, o r by 
someone who has purchased che verucle with proof of pm­
chase (RCW 46.55.120(l)(a)). H e went on to say, "T he 
kicker is chat rhe person has ro pay all of the cowing and 
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storage fees that would accrue within che 
impound period in order co redeem che 
vehicle. The penalty, even for chose who 
are guilty of not paying a speeding ticket, 
is ridiculously severe." 

At che end oflunch, my buddy got up, 
slammed down what was lefi: of his cof­
fee, and declared, "This law has a pro­
found economic impact, not only on che 
targeted drivers, but on their families, 
ocher drivers in the household and often 
on innocent people like me." He added, 
'Tm not coo worried about it for myself. 
I enjoy the benefits of being an attorney 
and l really can't complain when I'm a 
victim of the system. But, can you give 
me a lift? Ir will be a couple of weeks be­
fore I can get my truck back, and I need 
to be at che district court for eight misde­
meanor cases at 1:30." 

Driving back from che courthouse, I 
thought about my friend's criminal law 
career. Being any type of criminal lawyer 
these days, prosecutor or defender, has got 
to be extremely hectic and very demand­
ing of time and mind. Those who mal<e a 
career in this area are, indeed, a very spe­
cial breed. H andlingchehunclredsofcases 
they face at any one time is a feat easily 
ignored by not only civil attorneys, but 
the public as wel l. I know many of chese 
dedicated men and women often work 
for free (clients cannot pay), wh.iJe pros­
ecutors and public defenders work many 
hours beyond what their salary provides 
in compensation. The next time you tall< 
to one of your criminal law compatriots, 
ask chem how it's going and let chem know 
how appreciative you are of their gift to 
our profession and to society. Who knows, 
he or she may also need a life to che court­
house. rtn 

Next monch: Proposal adding two mem­
bers co our WSBA Board of Governors 
and Celebration 2000 update. 

The WSBA Lawyer Services Depart­
ment offers these programs: 

The Lawyers' Assistance Program (LAP) 
206-727-8268 
The Law Office Management Assistance 
Program (LOMAP) - 206-727-8237 
The Professional Responsibiliry/Etbics 
Program - 206-727-8219 
Tbe Alternative Dispute Resolution 
Program (ADR)- 206-733-5923 



CHANGE: It's Not a Choice 

0 nly a person who sees die fucure can seize it. That 
was the theme of a two-day futurist conference that 
WSBA President Richard Eymann and I attended. 

The speakers were world-renowned portenders of the fu­
ture: Tom Peters, Gary Humel, Roberta Katz, Malinda Brow 
(Lotus General Counsel) and Barrie 
Melancon (CEO of rhe American 
Institute of Certified Public Ac­
countants). There were proli fic 
notes, nocebooks, books and swn­
maries prepared by the speakers and 
attendees; most w ill soon be avail­
able on the Web (www. futurelaw. 
com). 

T he problem, as I see it, is the 
same problem the futuris ts talked 
about- too miuh information. The 
dilemma: how to sort it into "what is relevant to me today" 
and "what should I know and do, right here and right now"? 
The challenge: ro accommodate and cope widi the swiftly 
changing norms of d1is new information age. Following is 
my best effort co relate the content of the presentations. 

NEW NORM: No Command, Intelligence, Argument, 
Rationalization, Logic, Pka or Prayer Can Stop 
this Change 
The change from d1e indusu-ial age co die information age is 
as tumultuous as was d1e change in the 19d1 centu1y from 
die agrarian age ro the industrial age. We are less than half 
way into the massive social and economic changes that pro­
duce d1e shifting base of how we work and live. We are be­
coming a knowledge-based world. Everyone with a com­
puter and an Internet co1111ection has access ro all che raw 
knowledge that used to be the market base of an educated 
elite. Databases, spreadsheets, decision grids, step-through 
"how-co" programs and websites are making it easy for con­
sumers to help diemselves to services and advice. Many ser­
vices iliac used to be inrelleccual capital for doctors, lawyers 
and accouncancs have become commodities accessible or pur­
chasable wid10uc professional inte1vencion. T he concept is 
called commodification. 
... So NOW WHAT?! 

Reinvenc law pracc.ice to be consumer driven. Package ser­
vices around the commodity of fo rms packages, do-it-your-

by Jan Michels 
WSBA Executive Director 

self wills, Internet divorce kits and instruction kits. Add the 
value ofinnovation andjudgrnent to commodities. 

NEW NORM: Taknt, Nimble Thinking, Creativity and 
Innovation are the Market Values of the Future 

Incumbency and hisrory are no 
longer impo rtant; heritage is no 
longer destiny. The marker is go­
ing to those who innovate new 
ways ro get d1e consumer what d1ey 
want. Cottage industries in infor­
mation brokering, funneling and 
packaging are hot. "Scare decisis" 
is a dangerous enemy of adaptabil­
ity ro die future. The "client envi­
ronment" is very different from 
firm and law school dynam ics and 

education. A serious problem is that the law profession does 
not attract or retain die creative innovator. 
... So NOW WHAT?! 
Become a novelty addict. Find ways co include, in strategic 
thinking, w ide swaths of diverse groups in age, cu.lrme, goals 
and points of view. Don't discount foreign ideas. Adapt to 

new marker pressures rather d1an resist them. 

NEW NORM: The Internet is Ruh 
Unique and new types of relationships, both social and eco­
nomic, exist on die Net. The Internet removes the need for 
a third party between che consumer and service, whether 
the service is advice, purchasing, information brokering or 
referral. T he Internet has also created a habit of immediacy; 
it has opened che public to the expectation iliac they have a 
right to al l die information they desire - and ic should be 
free! Th is has demystified d1e law, medicine and other p ro­
fessional knowledge bases. L,wyers who have banked on die 
mystique of die law and have seen their roles as cornering 
certain information will find memselves without cheir unique 
edge and iden city. 
... So NOW WHAT?! 
Get ro understand the reEgion/philosophy/economjcs/cul­
cure of che Internet. Nodiing beats getting ouc there! Listen 
to 20-year-olds who have grown up with these new norms; 
talk about their expectations and se1v ice needs. Ennunciace 
die real value which lawyers represent. 
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NEW NORM: Flex-time, Flex-place 
and Virtual Firms Will Meet Consumer 
Demands 
Fucw-e viabiJiry will require adaprabili ry, 
ditching the concepts that clienrs must 
come co the lawyer, thar hours measure 
vaJue, char a rrad icionaJ day meers con­
sumer demands, and thar consumers will 
wait for services. 
... So NOW WHAT?! 

La..,vyers muse move coward "24 x 7" (24 
hours a day, seven days a week) presence 
and availability. T hey muse develop a sense 
of urgency co their practice, add excite­
ment and spirit co thei r customer relations 
and marketing techniques. 

NEW NORM: Looking Backward, 
Circling the ITTigon; Protectionistic or 
Monopolistic Thinking Will Put Otlm·s 
into the D river's Seat for the Future of 
the Practice of Law 
Consumer demand wiU drive whar the 
furw-e oflaw practice looks like. Consum­
ers are done with mystique, monopolies, 
patronization and rigid forms of service 
delivery. They will cake their business co 
those la...vyers and firms char ask them, 
"H ow can I help you solve th.is problem?" 
and offer, "H ere are possible cools; lee's 
see what fies," and "Here is how you can 
save yourself some money," or "H ere is a 
place to gee ocher information." 
.. . So NOW WHAT?! 

Define what la...vyers do co procecr righrs 

and resolve dispures. Be clear and simple 
abour how diar can be done. UnbuncUe 
cocaJ represenration inro componenr pans. 
Be flexible and forthcoming about what 
consumers can do themselves and what 
vaJue a la...vyer can add. Avoid giving the 
impression char "only a reaJ la...vyer can 
do rhac," or "just lee me handle ic; you 
don't need to understand or parricipare. " 

NEW NORM: Consumers Will Become 
Their Own Middle Person and Drive 
the Market Directly 
Consumers are developing the Internet 
habits of finding d1eir own information, 
cuscomjzi.ng their produce requests, and 
choosing from a vase array of places ro do 
business. They are skipping car deaJers, 
bookstores, libraries and professionaJ of­
fices in favor of direct source i nformarion 
and produces. They don't wane or need 
"relationships" with service or producr 
vendors unless the relarionsh ip with a 
person adds vaJue to rhe produce. 
... So NOW WHAT?! 
Reinvent how legal services are offered. 
Package rhem; customize chem; offer 
bw1dJes, options and choices to consum­
ers for flar races. Encourage consumers to 
participate in raiJoring a legal package mat 
will meer mei1 needs at me lowest pos­
sible cost. 

Can we, together, seize the fature before 
rhe furw-e norms seize the profession? t?:n 
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Mo 
THE YOUNG LAWYER'S CONUNDRUM 

C 
ourses on legal ethics are among the least popular 

courses in the law school curriculum, even less popu­

lar than courses on taxation. Nothing makes a law 

student's eyes glaze over as quickly as the phrase "legal ethics." 

There are many reasons for this, but the most important is 

probably that law students do not think they will become un­

ethical lawyers. Students think of unethical lawyers as the 

sleaze balls who chase ambulances ( think Danny De Vito in 

The Rainmaker), run insurance scams (think Bill Murray in 

Wild Things), or destroy evidence (think Al Pacino's crew in 

The Devil's Advocate). Students have a hard time identifying 

with these lawyers. When students think of life after gradua­

tion, they see themselves sitting on the 27th floor of some 

skyscraper in a freshly pressed dark suit doing sophisticated 

legal work for sophisticated clients. Students imagine that such 

lawyers do not have to worry about ethics. 

by Patrick J. Schiltz 
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In fact, as I rel! the students 1 reach, 
they will probably begin to practice law 
unerh ically in at least some respect within 
cbeir first year o r cwo in p ractice. T his 
happens to most young lawyers. le hap­
pened to me, and ic wi ll happen to my 
scud en cs, unless they do something about 
it. 

Lee's fo·st be clear on whac 1 mean by 
practicing law unethical ly. l mean three 
things. First, a lawyer has to comply with 
che formal disciplinary rules - in most 
scares, che Model Rules of Professional 
Conduct. T his is necessary, bur far from 
sufficient. Com plying with the formal 
rules will not make an arrorney an ecbical 
lawyer, any more than com plying wich 

criminal law will make him an ethical 
person. 

Second, a lawyer muse act ethically in 
his work, even when he isn't required to 

do so by any rule. To a substan tial extent, 
formal disciplinaiy rules have lost touch 
with o rdinary moral inscicucions. To prac­
tice law ech_ically, an artorney muse prac­
tice law consiscendy wid1 chose insciru­
cions. For the mosc pare, chis is not com­
plicated. Trear ochers as you wish to be 
treated. Be honest and fa_ir. Show respect 
and compassion. Keep promises. Being 
an ethical lawyer is not much di fferent 
from being an ethical doctor o r ma_i l car­
rier or gas scation accendanc. 

Th ird, a lawyer muse live an ed1ical 



life outside of work. Many successful law­
yers ignore this poinr. So do many law 
professors who, when writing about legal 
ethics, rend co focus solely on the lawyer 
at work. Bue being admitted co the bar 
does not absolve a lawyer of his responsi­
bilities outside of work - co his family, 
fri ends, community and, ifhe is a person 
of faith , ro his god. To practice law ethi­
cally, he must meet those responsibilities, 
which means he muse live a balanced life. 

l e is hard co practice law ethically. 
Complying with the formal rules is the 
easy pare. The rules are not ve1y specific 
and rhey don't demand very much. Act­
ing as an ethical lawyer in the broader, 
non-formalistic sense is far more difficult. 
Most of a lawyer's working life is £lied 
with the mundane. It is unlikely chat one 
of his clients will drop a smoking gun on 
his desk, or ask him ro deliver a briefcase 
full of unmarked bills, or invite him co 
have wild, passionate sex. These things 
happen co lawyers only in John Grisham 
novels. The typical lawyer's life is filled 
with the kind of things chat drove John 
Grisham co wri te novels: dictating letters, 
talking on the phone, drafting memo­
randa, performing "due d i1gence," proof­
reading conu·acts, negociati ng settlements 
and filling ouc rimesheets. Because a 
lawyer's li fe is filled witl1 the mundane, 
whether he practices law ethically depends 
not upon how he resolves the one or two 
ethical delimmas he will confront d uring 
his entire career, but upon the hundreds 
of licde things he does. When a lawyer is 
on the phone negotiating a deal, or when 
he is at his computer drafting a brief, or 
when he is fi ll ing our his rimesheec at the 
end of the day, he is not going co have 
time ro reflect on each of his actio ns. He 
is going co have co ace aLnost instinctively. 

What chis means is that an attorney 
will not and cannot practice law eth_icalJy 
unless acting ethically is habitual for him. 
H e has co be in the habit of being ho nest. 
H e has robe in the habit of being fair. H e 
has co be in che habit of being compas­
sionate. These quali t ies have to be deeply 
ingrained in h.irn, so chat he can't turn 
them on and off Acting honorably is not 
somechi ng he has co decide to do, so char 
when he is at work he will au romatically 
apply the same values in the workplace 
char he appl.ies outside of work. 

H ere's d1e problem, though: A young 
person who begins practicing law today 

Most of a lawyer's 
working life is filled 

with the mundane. It is 
unlikely that one of his 

clients will drop a 
smoking gun on his 
desk, or ask him to 

deliver a briefcase full 
of unmarked bills, or 

invite him to have wild, 
passionate sex. 

will find himself immersed in a culture 
d1at is hostile to rhe values with which he 
was raised (unless he was raised to be ra­
paciously greedy), for che de6ning feature 
of che legal profession today is obsession 
with money. Now, almost all lawyers work 
for money. Bur there seems co be wide­
spread agreement that something has 
changed in the past decade or two. 

M any commentators have lamented 
the increasing commercialization of the 
legal profession, but few have captured 
the extent of chis affliction. Perhaps that 
is because it almost defies description. 
How can one explain why so many ac­
torneys lead absolutely miserable lives so 
thac they can earn very, very large salaries 
instead of jusc very large salaries? Young 
lawyers find themselves under tremen­
dous pressure to act in ways d1ar make 
money for cheir firms, their clients and 
themselves. 

T he pressure is usually not direct. 
No one cakes a young lawyer aside 
and says, "Jane, we here at Smith 

& Jones are obsessed with money. From 
chis point forward the most important 
thing in your life has co be billing hours 
and ge nerating business. Family and 
friends and honesty and fairness are okay 
in moderation, but don't let d1em inter­
fere wid1 ma.king money." No one cells a 
young attorney, as one lawyer mid another 
in a Charles Addam s cartoon , "I admire 
your honesty and integri ty, Wilson, but I 
have no room for mem in my firm." In­
stead, d1e culture pressures young lawyers 
in more subtle ways to replace their val­
ues with the system's values. 

H ere is an example of what I mean: 

During his first mo nrl1 working at a law 
firm, a young associate will be invited by 
some senior partner co a barbecue at his 
home. This "barbecue" will bear abso­
lucely no relationship co what d1e asso­
ciate's father used to do on a Weber grill 
in their driveway. The associate will drive 
up to the senio r partner's home in his 
rusted Escort and park at d1e end of a 
long line of Mercedes Benzs, BMWs and 
spore utility veh.icles. The house will be 
enormous. The lawn wiU look like a put­
ting green, and be bordered by perfectly 
manicured trees and flowers. H e wiU walk 
through the rooms, each of which wiU be 
decorated with expensive carpet and ex­
pensive wallpaper and expensive ant.iques. 
As he enters rl1e partner's immacLJarely 
landcaped backyard, he will be offered 
pate or mi11iacure quiche or shrimp and 
be given a drink of the most expensive 
brand of whatever liquor he likes. In the 
corner of d1e yard, a caterer will be grill­
ing swordfish. In another corner will stand 
the senior partner, sipping a glass of white 
wine, holding cow-c with a worshipful 
group of junior partners ,md senior asso­
ciates. After a couple of hours, the associ­
ate will walk out the front door, slightly 
tipsy from the free liquor, and say to him­
sel f; "This is the life." 

In chis and a thousand other ways, 
yow1g lawyers absorb law firm culture­
a cLJtme of long homs of roil inside the 
office and short hours of conspicuous con­
sum pcion outside the office. They work 
among lawyers who talk about money 
constantly and who are inrensely curious 
about how much money other lawyers 
are making. Any lawyer who wanes to get 
some sense of this should leave his tax re­
turn on che photocopier glass sornerime. 
(Ar least one hapless lawyer seems to do 
chis every spring ac most fu-ms.) Every law­
yer in the firm will know how much 
money che lawyer made last year in about 
15 minutes, and every lawyer who joins 
the firm during the next quarcer-century 
will hear d1e story of the lawyer's tax re­
mrn. 

Twenty years ago, talking about in­
come and clients and fees jusc wasn't done, 
even within the huge Wall Street law 
firms. Today, it sometimes seems that law­
yers talk of little else. Just about every is­
sue of the National Law Journal or the 
American lawyer includes ac leasr one ar­
ticle about how much money some law-
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yer somewhere is making. A couple of 
times a year, these journals publish ex­
tensive surveys of lawyers' incomes, fo­
cusing in particular on the incomes of 
associates and partners in big firms. These 
surveys are pored over by lawyers with che 
intensity of kids poring over the statistics 
of their favorite baseball players. 

L-iw fo-m culture also reflects the many 
ways in which lawyers who are winnjng 
the game broadcast their success. A first­
year male associate will buy his suits off 
rhe rack at a department store. A couple 
of years later, he'll be at Brooks Brothers. 
A Few years after chat, a salesp erson will 

come co his office with cape measures and 
fabric swatches in hand. Similar oscenca­
cious progress wiJI be demonstrated w ich 
regard to eve1ything from watches co cell 
phones co running shoes co child-care ar­
rangements co private social clubs. When 
lawyers speak with envy or admiration 
about other lawyers, chey do not men­
tion a lawyer's devotion co family or pub­
lic service, or a lawyer's innate sense of 
fairness, or even a lawyer's skilJ ar trying 
cases or closing deals, nearly as much as 
chey mention a lawyer's billable hours, 
stable of clients or annual income. 

Ir is very difficult for a young lawyer 
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immersed in this culture day after day co 
maincain the values he had as a law stu­
dent. Slowly, almost imperceptibly, young 
lawyers change. They begin to admire 
things they did nor admire before, be 
ashamed of tbjngs chey were nor ashamed 
of before, find it impossible co live w ich­
o ut things they Jjved without before. 
Somewhere, somehow, a lawyer changes 
from a person who gees incense pleasure 
from bei ng able to buy his first car stereo 
co a person rusappoi n ted with a $100,000 
bonus. 

A s the values of an attorney change, 
so coo does his ability to practice 
law echically. The process I have 

described wi lJ obviously push a lawyer 
away from pracicing law ethically in rhe 
broadest sense - char is, in the sense of 
leading a balanced Life and meeting non­
work-relaced responsibilities. When work 
becomes all-consuming, ic consumes all. 
If a lawyer is working all the time, he can­
not meet ocher responsibilities char require 
any appreciable commicmenr of rime or 
energy. T his much is obvious. Absorbing 
che values of law firm culture, however, 
will also push a lawyer away from prac­
ticing law ethically in the narrower sense 
of being honest, fair and compassionate. 
In the highly competi tive, money-ob­
sessed world oflaw firm practice, most of 
the incen rives push lawyers to stretch erru­
cal concerns to che limit. 

Of course, unechical lawyers do nor 
stare our being unethical. They start out 
just as my scudems do, as perfeccly de­
cent young men or women who have ev­
ery intention of practicing law ethically. 
And unethical lawyers do nor become 
unecl1ical overnight, bur a little bit at a 
rime. T hey do nor become w1etbjcal by 
shredding incrimi nating dornments or 
bribing jurors. They become unethical 
just as my srudenrs are likely co - by 
cutting a corner here, by screeching rhe 
rruch a bir there. 

For cl1e typical young attorney, acting 
unechjcally stares with his cimesheers. O ne 
day, nor too long after he starts practic­
ing law, he will sir down ar the end of a 
long, tiring day and h e just won't have 
much to show for his efforts in terms of 
billable hours. Ir will be near rhe end of 
the month. H e will know that al1 of the 
partners will be looking ar his momhly 
rime report in a few days, so what he'l.l do 



Unethical lawyers do not 
start out being unethical. 
They start out just as my 
students do, as perfectly 

decent young men or 
women who have every 

intention of practicing law 
ethically. And unethical 
lawyers do not become 

unethical overnight, but a 
little bit at a time. 

is pad his timesheer just a bit. Maybe h e'll 
bill a diem for 90 minutes for a task that 
really cook him only GO minutes to per­
form. He will, however, repeatedly prom­
ise himself that he will repay the client at 
che first opportunity by doing 30 min­
mes of work for the client for "free." In 
this way, he'll be "borrowing," not "steal­
ing." 

Then whac will happen is that it will 
become easier for the young lawyer to take 
these little loans against foture work. And 
arrer a wh ile, he will stop paying back 
these little loans. He will convince him­
self chat, although he billed for 90 min­
utes and spent only 60 minutes on the 
project, he did such good work that his 
client should pay a bic more for i t. Arrer 
all, his billing rate is awfully low, and his 
clienr is awfully rich. 

And then he will pad more and more. 
Every two-minute telephone conversation 
will go dow n on his cimesheet as 10 min­
utes, evety three-hour research project will 
go down with an extra quarter-hour or 
so, He w ill continue to rationalize his dis­
honesty ro himself in various ways until 
one day he stops doing even chat. And, 
before long - it won't cake him much 
more than three or four years - h e will 
be stealing from his clients almost every 
day, and he won't even notice it. 

And jusc as easily, che young lawyer 
will ,tlso become a liar. A deadline wiU 
com e up one day, and for reasons chat are 
entirely his fault, he won't be able to meet 
ic. So he will call his senior partner or his 
d iem and make up a white lie about why 
he missed rhe deadline. And then he will 
gee busy, and a partner wiU ask whether 
he proofread a lengthy prospecrus and he 

will say yes, even though he didn't. And 
then he will be drafting a brief and he 
w ill guote language from a Supreme 
Court opinion even though. he will know 
char, when read in conrext, the language 
does not remotely suggest what he is im­
plying it suggests. And then, in prepar­
ing a client to answer a difficult question 
that will likely be asked, he will create an 
answer char wilJ be "legally accurate" but 
that will mislead his opponent. And then 
he will be reading through a big box of 
his client's documents, a box that has not 
been opened in 20 years, and he will find 
a document rhar wouJd hurt his dienc's 
case. Because no one knows it exists, he 
will simply "forger" to produce ir to his 
opponent. 

A her a couple of years of chis, the 
young lawyer won't even notice 
chat he is lying and cheatin g and 

stealing every day that he practices law. 
None of these things will seem like a big 
deal individually - an extra 15 minutes 
added tO a timesbeet here, a little white 
lie to cover a missed deadline there. But 
after a while, the young lawyer's entire 
frame of reference will change. She will 
sril1 be making dozens of quick, instinc­
tive decisions every day. But those deci­
sions, instead of reflecting the notions of 
right and wrong by which sh e conducts 
her personal life, wiJI instead reflect the 
sec of values by which she wiU conduct 
her profession;.i life, a set of values chat 
embodies nor what's right or wrong, but 
what is profitable, and what she can get 
away with. The system will have suc­
ceeded in replacing her values with the 
system's values, and the system wiU be 
profiring as a result. 

How can a young lawyer avoid chis 
face? T he most important thing, 1 tell my 
students, is ro avoid getting sucked into 
the game. Don't let money become the 
most importa.nt th ing in your life. Don't 
fall into the trap of measuring your worth 
as an attorney, or as a human being, by 
how much money you make. If a lawyer 
lets his law firm or clients define success 
for him, cl1ey will define it in a way that 
is in their interests, not his. It is impor­
tant for chem that bis primary motiva­
tion be making money and that no mat­
ter how much money he makes, his pri­
mary motivation conrinues co be mak­
ing money. If he ends up as an unhappy 
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or unethical atcomey, money will mosr 
likely be at the root of his problem. 

Young lawyers need co w1derstand thar 
they cannot win the gan1e. If a young law­
yer falls into the trap of measuring his 
worth by money, he will always feel inad­
equate. T here will always be a firm pay­
ing more co its associates than his firm. 
There will always be a firm with higher 
per-partner profits than his firm. There 
will always be a lawyer at his fi.rm making 
more money than he does. No matter 
how hard he works, he wi ll never be able 
co win rhe game. H e will run faster, bur 
there will always be a runner al1ead ofh.im, 
,md the finish line will never quite com e 

into view. Thar is why the game will make 
his clients and partners so rich, and make 
him so unhappy. 

When we were children, mosr of us 
were cold by our parents and grandpar­
ents chat money does not buy happiness. 
They were right. Even sciencisrs now say 
they were right. In pan , they were right 
because much of what derermines wheth­
er we will be happy is outside our con­
trol. We cannot control our genetic 
makeup, upon which happiness seems in 
part co depend (according co recent stud­
ies). Nor can we control many of the 
events in life char, for better or for worse, 
will affect our subjective well-being. For 
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example, we can't con rrol whecl1er we will 
be permanently injured in a car accident 
or whether our spouses will perish at a 
young age. Bur cl1e main reason our par­
ents or grandparents were right about 
money nor buying happiness is because 
. ) 

1rs true. 

R esearch has shown char w ith the 
exception of those living in pov­
erty, people a re a lmost always 

wrong in thinking that more money will 
make them happier. Once people are able 
co afford cl1e necessities of life, material 
wealth matters surprisingly Li ttle. When 
people experience a rise in income, rhey 
quickly adjust their desires and expecra­
cions accordingly, and conclude, once 
again, that more money will bring rhem 
happiness. Thus, when more mon ey 
means more work, money nor only fails 
ro buy happiness, bur ir actually buys 
unhappiness. 

Law students and young lawyers, par­
ticularly chose who have enjoyed aca­
demic success at tl1e best schools, have to 
get their priorities sa-aigh r. It saddens me 
char the objects of envy and admiration 
of so many of my students today are not 
lawyers like Thurgood Marsha ll or 
Charles Hamilto n Houston - lawyers 
who sacrificed much personal gain ro do 
much public good - but rather the 
nameless, faceless attorneys who populate 
giant law firms, grinding our thousands 
upon thousands of billable hours, often 
toward no end other than getting rich and 
determining whether one huge corpora­
tion will have to write our a check roan­
other huge corporarion. 

Law swdenrs and young lawyers have 
to stop seeing workaholism as a badge of 
honor. They have to srop talking with 
admiration about lawyers who bill 2,500 
hours per year. Arrorneys whose lives are 
consumed with work, who devote end­
less how·s to making themselves and their 
clients wealcl1y ar the expense of just about 
everything else in cl1eir lives, are not he­
roes. And that is true whether the law­
yers are workal1olic becuase they truly 
enjoy their work, because they crave 
wealth, or because they are terribly inse­
cure. Ar besr, tl1ese attorneys are people 
with quesrionable priorities. At worse, 
cl1ey are immoral. There are certainly bet­
ter lawyers after which ro pattern one's 
professional life. 



Law students and young lawyers muse 
consider the costs, as well as the benefi ts, 
of private practice. The benefits of big­
firm life - the h igh salaries, the p lush 
offices, the conspicuous consumption -
are paraded before young lawyers and are 
easy to understand. Any law student can 
divide $90,000 by 12, subtract 40 per­
cent fo r federal and state taxes, and fan­
tasize about how he wilJ spend $4,500 a 
m onth. By contrast, the costs of big-fum 
life are not paraded before young lawyers 
and are not fully appreciated until a law­
yer actuaUy works at a large firm. But the 
costs are just as real as the benefits. 

I cell my students that when they are 
at that barbeque at the senior partner's 
house, instead of wistfulJy celling them­
selves, "Th is is the life," they should ask 
the senior partner some questions. (I'm 
speaking figuratively here. My students 
probably shouldn't actually ask these ques­
tions aloud.) Ask that senior partner how 
often he sees the gigantic house in which 
he lives, how often he's actuaUy sat on that 
antique settee in that expensively deco­
rated living room . Then ask him when 
was the last time he read a good book , or 
watched television, or cook a walk, or sat 
on his porch, or cooked a meal, or went 
fishing, or did volunteer work, or went 
to church, or did anything that was not 
in some way related to work. 

T hat is the best advice I can give my 
students. Right now, while they are still 
in law school, they need to mal<e the com­
mitm ent not just in their heads, but in 
their hearts, that although th ey are will­
ing to work hard and they would W<e to 
make a comfortable living, they are not 
going to let money dominate their lives 
co the exclusion of alJ else. And they must 
not simply strucrure their lives around this 
negative; they should embrace a positive. 
T hey must believe in something, care 
about something, so that when the cul­
ture of greed p resses in on them from all 
sides, there will be something inside of 
them pushing back. T hey must make the 
decision now that they will be the ones 
who define success for themselves - not 
their classmates, not law firms, not cl i­
ents of law firms, not the National Law 
Journal. T hey wiJI be happier, healthier 
and more ethical attorneys as a result. 

I know of what I speak. I had my p ick 
of high-paying, big-city, big-firm jobs in 
1987 as I was completing a clerkship with 

Suprem eCourrJusticeAnconin Scalia. In 
fact, many big firms were supplementing 
their usual astronomical salaries with spe­
cial bonuses fo r Supreme Court clerks. I 
decided co cum down the big money and 
return home to Minnesota, where I joined 
a large firm with a reputation for treating 
people well. Within a couple of years, I 
was m arried and our first child was on 
the way. 

I had every intention of leading a bal­
anced life. And by New York or Wash­
ington standards, I suppose I did. By 

anyone else's stan dards, I did not. I 

worked three or four nigh ts and one or 
two weekend days every week. When I 
was preparing for a trial or arbitration or 
appellate argument, I worked almost 
around the clock. I put hundreds of hours 
into business development, and, within 
three years or so, had created a self-sus­
taining practice. I traveled constantly. 
What I remember most about the times 
my children first talked or walked or went 
to the potty was the hotel room in which 
I was sitting when my wife told me about 
the event over the phone. I was in Seattle 
when my grandmother died. I was in 
Pittsburgh when the worst snowstorm of 
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the century crapped my family in our 
house for two days. I was in Williamsburg 
when my wife learned chat our thjrd child, 
with whom she was four months preg­
nant, had Down Syndrome. I failed mis­
erably in my resolve to lead a balanced 
life, and neither my family nor I will ever 
be able to get back what we lost as a re­
sult. 

My students may be able to do berter 
than I did, but I woulcL1't count on it. 
No matter how pure a young lawyer's in­
tentions, no matter how firm hjs resolve, 
when he goes to work at a firm, the cul-

ture will seep in. I grew up in a lower­
middle-class neighborhood. I literally 
never m et anyone who could be charac­
terized as wealthy. I almost never talked 
about money or thought about money. 
Thar al l changed when I started practic­
ing law, despite my best intentions. 
Slowly, imperceptibly, the things I cared 
about and the way I thought about och­
ers and the way l thought about myself 
changed . I got sucked into playing the 
game, and even today, four years after 
leaving the big firm, 1 stilJ fmd myself 
playing the game at rimes. 
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Fortunately, though, I have learned 
chat it is never coo lace ro change, even 
when you've failed as much as I have. In 
1994, my firm won a judgment for more 
than five billion dollars. We partners all 
knew chat, if and when we collected chat 
judgment, even the smallesr partner's 
share would be a few hund1·ed thousand 
dollars. Mose of the partners would be­
come millionaires. Because my wife and 
I would both be partners, we would en­
joy two slices of chis enormous p ie. Ac 
about the same cime of the verdict, my 
wife and I were beginning co feel rhat 
somewhere along the line we had lost our 
way. We were constantly feel ing gui.l cy 
about the hardships we were imposing on 
each ocher and on our children. The life 
we were leading was not the life we had 
envisioned. We had strayed from the val­
ues with which we were raised. In 1995, 
we decided co leave rhe firm and the 
money behind, so char we coLJd accept 
appoinanencs co cl1e Notre D ame faculty. 
We decided co give up a con of money in 
remrn for work chat was more enjoyable 
and less stressful, and for more tim e with 
each ocher and our children. We decided 
all of chis was more important than 
money, even lots of money. 

I don't claim that we made an enor­
mous sacrifice. We did give up a lot of 
money, bur we still gee paid well, and we 
have great jobs. Nor do I claim char we 
have stopped playing the gan1e - char 
we have no regrets, chat we never look 
back, char we don't care about money any 
more. None of chat would be true. Liv­
ing a balanced life and defining success 
for yourself are lifelong srruggles, and they 
don't end once you leave a big law firm. 
The one ch i.ng I can promise my smdencs 
is char as we rediscover every day, they are 
struggles well worth undertaking. r6 

Printed with permission from rhe Vanderbilt Law 

Review and Norre Dame Magazine. 

Patrick J. Schiltz is associate professor of law 
at Notre Dame law Slhool. The preceding is 
adapted from "On Being a Happy, Healthy, 
and Ethical member of an Unhappy, Un­
healthy and Unethical Profession, "published 
in the May 1999 Vanderbilt Law Review, 
and "Witness for the Prosecution, "published 
in the Autumn 1999 issue of Notre Dame 
Magazine. 



Major Criminal Law Decisions 
of the United States Supreme Court's 
1998-99 Term: Part II 

by Craig Hemmens and Rolando V. del Carmen 

7r bis article continues a s~1rvcy of United States Sup1~~mc Cour~ 

cases handed down dunng the ]998-99 term (the first part of 

tbe survey was published in the December l 999 Rar Ne:ws.) 

More than one third (27) of the Wlitten opinions handed down by the 

high court dealt with criminal procedure issues. As usual. several cases 

involved the interpretation of federal statutes. including the recently en­

acted cmjacking statute and the Federal Death Penalty Act. The Court 

issued several major decisions intelJ)reting the reach of the Fourth Amend­

ment. These included the expectation of p1ivacy in a home. an anti-gang 

loiteting ordinance, and several issues aiising from traffic stops. 

Following is a continuation of the summary of significant criminal 

justice-related decisions, arranged alphabetically by subject. The case 

history, rationale of the Court and the vote totals are included. 

Liability Under Section 1983 
Conn v. Gabbert 
67 USLW 4222 (1999) 
Gabbert was a criminal defense accorney 
representing the ex-girlfriend of a man 
charged with murder. Prosecutors had 
reason to believe Gabbert had in his pos­
session a letter written by the murder de­
fendant to his ex-girlfriend, asking her co 
testify falsely at his upcoming trial. T he 
prosecutors obtained a search warrant for 
Gabbert and executed it upon him as he 
was accompanying his client to the grand 
jury investigating her ex-boyfriend. 
Gabbert's client testified before the grand 
jury without the benefit of Gabberc's 
counsel, and Gabbert did not request chat 
his client's testimony be delayed. The 
search turned up portions of the letter the 
prosecutors were seeking. Gabbert subse­
quently filed a Section 1983 action, al­
leging chat the handling of the search vio-

laced his Fourteenth Amendment right to 
practice his profession without unreason­
able governmental interference. H e also 
alleged chat the search violated his client's 
right to consult with an attorney. The dis­
trict court granted summaiy judgment for 
che prosecutors on the ground chat they 
possessed qualified immunity. The N incl1 
Circuit reversed, holding chat the pros­
ecucors were nor entitled to qualified im­
munity because their intent was to pre­
vent Gabbert from consulting with his 
client, and char such action was unrea­
sonable. 

The Supreme Court unanimously re­
versed the decision of the Ninth C ircuit 
and held char the prosecutors' actions did 
not constitute a constitutional violation. 
Chief Justice Rehnquisc's opinion for the 
Court held char while the 14th Amend­
ment does create a general right to choose 
a profession, chat right is not absolute, but 

instead subject co reasonable governmen­
tal regulation. The prosecutors' actions did 
not deprive Gabbert of his liberty interest 
in practicing law. The "brief incerruption" 
of the search was reasonable. The Court 
also dismissed Gabbert's claim chat cl1e 
search violated his cl ient's rights, noting 
chat he lacked scanding co raise the issue. 
The proper basis for a challenge to che 
maimer of execution of the search wai·­
ranr is the Fourth Amendment, not the 
Fourteenth Amendment. Addicionally, 
the Cow-t noted chat it has never held chat 
a grand jury witness has a constitutional 
right to consult with an attorney present 
outside the jury room, but declined to 
decide chis issue. Many jurisdictions al­
low counsel to be present outside the 
grand jury room; chis opinion may invite 
challenges to chat practice. 9-0 decision. 

Raddle v. Garrison 
67 USLW 4029 (1998) 
Haddle cooperated with federal law-en­
forcement agents in an investigation of 
his employer for Medicare fraud. After 
being named as a potential witness in the 
criminal trial, he was fired by his employer. 
Haddle brought suic under 42 U.S.C. 
1985, which prohibits conspiracies to 

deter or intimidate witnesses. H e alleged 
he was fired in retaliation for his coopera­
tion with the federal investigation, and 
chat his firing was an attempt to intimi­
date him and influence his trial testimony. 
His employer soughc dismissal of the suit 
on the ground chat Haddle had failed to 
state a claim for relief, as cl1e statute re­
quired chat the complaint state an injury 
to person or property. The Eleventh Cir­
cuit upheld the dismissal of the lawsuit. 

The Supreme Court, in a unanimous 
opinion authored by Chief Justice Rehn-
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quist, held that interference with employ­
ment was sufficient to srate a claim for 
relief, even though the employmem was 
"at-will" and not a constitutionally pro­
tected property right. He noted that the 
purpose of the statute was to prevem wit­
ness intimidation and harassmem, and 
that limiting claims to injury to person 
and property unduly limited the clear in­
tent of the statute. 9-0 decision. 

fo Wilson, a team of federal and local law-enforcement officers permitted 
a local newspaper reporter and photographer to accompany them as they 

executed an arrest warrant for a fugiti·ve at the home qf his parents. 

West Covina, Califonzia v. Perkins 
67 USLW 4058 (1999) 
Police officers acting pmsuant to a search 
warrant for evidence in a murder case 
seized personal property from the home 
of Perkins, who was nor home at the time 
of the search. In accordance with depart­
ment procedure, the police left behind a 
notice that the search had taken place and 
a list of the items taken. The officers did 
not leave the search warrant number (it 
was under seal) or any information about 
how ro reacquire the seized evidence. 
Perkins contacted the police depanmenr, 
where he was informed that he would have 
to obtain a court order authorizing the 
return of the property. Perkins did not 
obtain the order, instead filing a 42 U.S.C. 
1983 suit in federal court claiming that 
his due process rights were violated be-

cause the police failed to provide him with 
information on how to obtain his seized 
property. The disu-ict court dismissed the 
suit, buc the N imh Circuit reinstated on 
the due process issue, holding that the city 
had an obligation ro inform Perkins how 
ro obtain his property. No other circuit 
had a similar requirement. 

In a unani1nous decision penned by 
Justice Kennedy, the Supreme Court re­
versed the Ninth Circuit and held that 
the due process clause does not require 
police agencies to provide property own­
ers with instructions on how to go about 
seeking the return of legally seized prop­
erty. Rather, the agency need only pro­
vide fair procedmes for obtaining the 
property and notice that the property has 
been seized, both done in chis case. Due 
process requires notice that irems have 
been seized, so the owner will know who 
is responsible for the loss of property. Due 
process does nor require, however, that the 
property owner be informed about how 
to get the property back. J usrices Thomas 
and Scalia concmred in the judgment, but 
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added that they believe due process does 
not require even the giving of notice. In­
stead, they asserted the proper basis for 
determining the propriety of the police 
officers' actions was under the Fourth 
Amendmem reasonableness clause. 9-0 
decision. 

Wilson v. Layne and Hanlon v. Berger 
67 USLW 4322, 4329 (1999) 
These rwo cases dealt with the issue of 
whether police violate the Fourth Amend­
ment when they allow media representa­
tives ro accompany them while they ex­
ecute a warrant at a person's residence. In 
Wilson, a team of federal and local law­
enforcement officers permitted a local 
newspaper reporter and phorographer ro 
accompany them as they executed an ar­
rest warrant for a fugitive at d1e home of 
his parents. The group entered the house 
in the early morning bm did not find rhe 
fugitive. Instead, they found his parents, 
still in bed and rather scantily clad. The 
news crew photographed the activity bur 
never used the pictures. The parents filed 

there is no case 
that can't be won. " 

Tony Savage 

defense 



a Section 1983 action (against the scare 
police) and a Bivens action (against the 
federal officers), alleging the law enforce­
m ent officers vio lated their Fourth 
Amendment rights by allowing the news 
media co witness the warrant execution. 
The Fourth Circuit held the officers were 
immw1e from liabili ty. Tn Hanlon, a tele­
vision news crew accompanied federal 
agents executing a search warrant at the 
ranch of a man suspected of poisoning 
eagles. H e filed a Bivens claim, and the 
N inth Circuit held that the police were 
liable, as no reasonable officer would have 
thought it appropriate to allow the news 
media to enter a private residence with 
them. 

T he Supreme Court, via ChiefJustice 
Rehnquist, held that the Fourth Amend­
ment does nor permi t police co bring 
along the press or any third parry who is 
not a law enforcement officer, unless char 
person can a.id in the execurion of the war­
rant. The reasonableness requirement of 
the amendment requires char police ac­
tions in executing warrants be related to 
the objecrives of rhe authorized intrusion. 
The majority opinion stressed the sanc­
tity of the home and discounted the po­
lice argument char media ride-alongs serve 
an important public-relations function 
and help to discourage police misconduct. 
These law-enforcement interests did nor 
override the right of privacy enjoyed by 
homeowners. The Court was careful to 
note chat when third parties can aid in 
the execurion of a warrant, as when the 
third parry can identify property ro be 
seized, that person may accompany the 
officers into a residence. The Court did 
not address the common police practice 
of allowing third person ride-alongs in 
public areas. Finally, while the Court held 
that the Fourth Amendment prohibits 
media ride-alongs in these cases, ir also 
held that rhe police were not liable in 
Wilson or Hanlon, as the rule prohibiring 
ride-alongs was nor "clearly established" 
at the time the warranrs were executed . 

L1 dissenr, Justice Srevens agreed with 
the majori ry chat the Fourth Amendment 
barred such media ride-alongs, but dis­
agreed with the majori ty char the police 
were immune from liabili ty due to a lack 
of awareness of the appropriare conduct. 
H e argued char the rule was clearly estab­
lished at the time of the raids, and char 
the officers were therefore not entitled to 

qualified immunity. 8-1 decision in Wil­
son; per curia.m decision in Hanlon. 

Prison Law 
Martin v. Hadfr 
67 USLW (1999) 
The Prison Lirigatio n Reform Act 
(PLRA), passed by Congress in 1995, 
contains a number of provisions limiting 
rhe ability of inmare plaintiffs to file law­
suirs. One provision of the PLRA limired 
the hourly rare for attorneys' fees for post­
judgment monitoring services to $ 112.50 
per hour. The plaintiffs in chis case had 
contracted, prior co the enactment of the 
PLRA, to perform such services at $150 

an hour. The arcorneys performed work 
both before and after the passage of the 
PLRA. They argued that they were en­
titled to compensation at rhe higher rare, 
as they had signed the contract before the 
PLRA was enacted. The Sixth Circuit 
Court of Appeals held that application of 
the PLRA's cap on attorneys' fees was in­
valid because it would have an impermis­
sible retroactive effect; ocl1er federal courrs 
had held otherwise. 

The Supreme Court reversed the Sixth 
Circuit. The majoriryopinion, written by 
Justice O 'Connor, held char the PLRA 
could limit attorneys' fees fo r work per­
formed after irs enactment, even though 
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the work had been previously contracted 
at a higher rate. The majority refused, 
however, co limit fees for work done prior 
co the enacrmenr of the stature. Justice 
Ginsburg dissented, arguing char permit­
ting a limitation on fees after a contract 
had been signed interfered with the ex­
pectations of rh.e lawyers, who could nor 
ethically abandon the case and were thus 
forced co work for less than they had con­
u·acted for. 7-2 decision. 

Search and Seizure Law 
Florida v. White 
67 USLW 4311 (1999) 
Police officers observed White use his au­
tomobile co deliver cocaine, bur they did 
not arrest him. Several monrhs lacer, 
White was arrested at his workplace on 
charges unrelated to the drug transactions. 
The police seized his automobile from the 
parking lot where he worked, saying that 
it was an asset subject co forfeiture. This 
claim was nor based on the crime for 
which he was arrested bur on their prior 
observations. The police then conducted 
an inventory of the vehicle and found 
cocaine. White was subsequently charged 
and convicted on drug charges, based on 
the cocaine found during the inventory 
search. On appeal, White argued char the 
seizure and subsequent inventory search 
of his car violated the Fourth Amend­
ment. Prior case law clearly established 
chat police may search a car witl10ut a 
warrant when they have probable cause 
ro believe the car contains contraband. 
White asserted that in his case the police 
lacked probable cause co believe the car 
contained contraband; instead the police 
merely believed the car itself was contra­
band. The Florida State Supreme Court 
held chat the search was invalid because 
the police lacked an exigent circumstance 
co search the car. 

In an opinion written by Justice Tho­
mas, the U.S. Supreme Court reversed the 
state court. The majority opinion relied 
heavily on early American admiralty law 
as the basis for its holding chat the police 
do nor have to obtain a warrant before 
seizing an automobile from a public place, 
so long as rhey have probable cause to 

believe rhe car is forfei cable as contraband 
under the asset forfeiture laws. The ma­
jority refused co distinguish between prob­
able cause to believe a car contains con­
traband and probable cause to believe the 

car is contraband. The dissent, by Justice 
Stevens, argued char the exigency so of­
ten present in vehicle searches was not 
present here because the conduce creat­
ing probable cause to believe the car was 
forfeirable contraband occurred several 
months prior co the actual seizure of the 
car. 7-2 decision. 

Knowles v. Iowa 
67 USLW 4027 (1998) 
An Iowa police officer stopped Knowles 
for speeding. After issuing a speeding 
ticket, rhe officer ordered Knowles our of 
tl1e car and searched it, finding marijuana. 
Knowles was then charged and convicted 
of drug possession. The officer searched 
the car under the authority of rwo stare 
statutes: one which authorized police to 
either arrest or issue a citation for traffic 
offenses, and one which authorized po­
lice to conduce a "search incident to ar­
rest" even in chose siruarions where the 
officer chose not to actually rake a person 
into custody buc instead merely issue a 
traffic citation. The trial court and scare 
supreme court upheld the search on the 
ground char a search incident co arrest is 
appropriate in any situation where an of­
ficer is authorized to arrest, even if an ar­
rest does not actually rake place. 

The U.S. Supreme Court, in a unani­
mous opinion authored by ChiefJustice 
Rehnquist, struck down the Iowa law as 
violative of the Fourth Amendment. T he 
Court acknowledged that the "search in­
cident" was a continuing exception to the 
rule requiring a warrant, buc noted char 
the exception was created for rwo reasons: 
(1) co protect officers from a potentially 
armed person about to be taken into cus­
tody; and (2) to preserve evidence for later 
use at trial. Neither of these rwo justifica­
tions existed in chis case. First, Knowles 
was nor in custody. Second, ir was un­
likely that the search could rum up any 
evidence of speeding, the offense char 
Knowles was charged with when the 
search commenced. The court did not 
decide whether the search incident ratio­
nale would extend to situations where a 
state eliminated citations altogether and 
mandated custodial arrests for minor traf­
fic offenses. Also unanswered was the is­
sue of whether the court might extend the 
search incident exception to other situa­
tions where there is only the issuance of a 
citation (such as offenses more serious 



chan a traffic offense, where a stronger case 
can be made chat the person might be a 
danger ro the officer). The context and 
face-specific language of the opinion leaves 
these issues unsesolved. 9-0 decision. 

Mary/,and v. Dyson 
67 USLW 3770 (1999) 
Maryland police received a tip from a re­
liable informant d1ar Dyson would be re­
turning co Maryland in an automobile 
containing drugs. The officers did nor 
obtain a search warrant, bur instead waited 
13 how·s fo r Dyson co drive by, stopped 
the car and searched it, finding cocaine. 
On appeal d1e state appellate court ruled 
that while me police dearly had probable 
cause to search che car, the search was 
unconscirutional because rhe police offic­
ers lacked an exigent circumstance jusri­
f)1ing rheir failure to obtain a warrant. 

The U.S. Supreme Court reversed in 
a brief per curiam opinion without ben­
eftc of briefing or oral argument. The 
majority reiterated chat police may search 
a car wirhour a warrant, so long as they 
have probable cause. The nature of the 
car creates an automatic exigency excus­
ing the failure to obtain a warrant, even 
when mere is time co obtain the warram. 
Justices Stevens and Breyer d issented only 
&om the summaiy nature of the decision, 
nor on the merits. 9-0 decision. 

Minnesota v. Carter 
67 USLW 4017 (1998) 
An anonymous info rmant notified an 
Eagan, Minnesota, police officer that he 
had jusr observed people in an apartment 
bagging cocaine. Following up on the tip, 
the officer walked to the window of the 
aparcmencand looked in. The blinds were 
closed, but che officer was able co see 
through a gap between the blinds, and 
observed two men and a woman, in fact, 
bagging cocaine. While the police were 
still in the process of obtaining a search 
warrant, the men left the apartment and 
drove away. The police stopped and ar­
rested chem and rhen returned co rhe 
aparrmenr and arrested the woman. A 
search of the car and apamnenc revealed 
cocaine. At rrial d1e men sought to have 
the cocaine found in cheir car and me 
apartment suppressed as the fruit of an 
unlawful seizure. T hey argued char the 
police officer who peered mrough the win­
dow violated rhe Fourth Amendment, as 

they had a reasonable expeccarion of pri­
vacy while i11 the apartment. The woman 
was renting che apanmenr, while me two 
men were there visiting from Chicago for 
the admitted. sole purpose of packaging 
che cocaine. The trial court and scare ap­
pellate court upheld che search , but me 
Minnesota Supreme Courr reversed, hold­
ing that the Fourth Amendment applied 
to guests engaged in a "common task" 
with their host. 

The U.S. Supreme Court, in an opin­
ion by C hief Justice Rehnquist, reversed 
the state court and upheld the constitu­
tionality of the police officer's actions in 

this case. According to the majority, the 
Fourth Amendment simply did not ap­
ply, as the officer's conduct did not con­
stitute a search for Fourth Amendment 
purposes. In previous cases the Court has 
stressed that rhe Fourth Amendment ap­
plies nor simply to places or things, bur 
also when there exists a "reasonable ex­
pectation of privacy." In a prior case, 
(Rakas v. Illinois, 439 US 128 (1978)), 
che Court held that merely being present 
on rhe premises does not automatically 
create standing to assert a Fourd1 Amend­
ment violation. In another case (Minne­
sota v. Olson, 495 US 91 (1990)), the 
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Court held char an overnight guest had 
an expectation of privacy. The Court dis­
tinguished Olson on the ground that the 
defendants in this case were not overnjghc 
guests, bur merely short-term guests. J us­
rice Scalia, joined by Justice Thomas, rook 
a broader view - chat the Fourth Amend­
ment offers no p rotection co guests of any 
kind . H e argued the Court should aban­
don the "expectation of privacy" analysis 
and interpret the Fourth Amendment in 
light of the law at the time of its passage. 
Justice Kenn edy provided the crucial fifth 
vote, but added a concurrence limiting 
somewhat the effect of the m ajority opin­
ion. ln his view, social guests have a rea­
sonable expectation of privacy, but com­
mercial guests (such as these defendants) 
did nor. In dissent, Justice Ginsburg ar­
gued that the m ajority's view of the Fourth 
Amendment was overly restrictive and 
chat protection should extend to any 
guests, as they are there at che invitation 
of the homeowner. 6-3 decision. 

Wyoming v. Houghton 
67 USLW 4225 (1 999) 
A Wyoming Highway Patro l officer 
stopped a car for speeding. While speak­
ing with the driver, he noticed a syringe 
in the driver's shire pocket, which the 
driver admitted using co inject drugs. 
Having p robable cause co believe there 
were drugs in the car, rhe officer ordered 
the driver and his two female passengers 
(aU of whom were sirring in the front seat) 
out of che car and conducted a search of 
che passenger compartment. O n the back 
sear of the car was a purse containing 
methamphecamine. One of the passen­
gers, Houghton, admitted it belonged co 
her. She was arrested and co nvicted of 
felony drug possession. On appeal, she 
argued char the drugs in her purse should 
have been excluded from evidence as the 
product of an iUegal search. She acknowl­
edged che officer had p robable cause ro 
search the car for drugs, but did not have 
probable cause co search inside her purse, 
as it belonged co her, a passenger not sus­
pected of crimjnal activity at the time the 
search cook place. The Wyoming Supreme 
Court reversed, holding char when an of­
ficer has notice chat a container within a 
car does not belong co rhe person sus­
pected of criminal activity, the officer may 
nor search the container. 

The U. S. Supreme Court disagreed 



In pre'Oio11s cases the Gou.rt has stressed that the Fourth 
Amendment appl'ies not s imply to places o r tfri11gs, but also whe11 there 

exists a " reasonable expectation of prfoacy. " 

and upheld rhe search of Houghron's 
purse. Wriring for rhe majority, Justice 
Scalia deterrnined char the long line of 
cases regarding search of vehicles sup­
porred the application of a bright-line ruJe: 
once a driver's conduce gives the police 
probable cause to believe there may be 
contraband in the car, the police may 
search the car w ithout a warrant, and the 
scope of the search exrends to all contain­
ers within the car chat are capable of hold­
ing the contraband. This even includes 
the search of the purse in chis case, al­
though it was no doubt obvious ro the 
officer before he opened it rhar the pmse 
did not belong to the male driver bur ro 
one of his female companions. Adopting 
a "passenger properry" exceprion or the 
"notice" rarionale of the stare court would 
impair effective law enforcement. While 
such a brighr-line rule clearly affecred the 
privacy inceresrs of passengers, Scalia as­
serred that such inceresrs were generally 
weak, as che passengers had no reason­
able expecracion of privacy when riding 
in a car belonging to another and being 
driven on the public highways. 

Justice Stevens dissemed and argued 
rhar police should be required ro esrab­
lish probable cause before searching be­
longings which clearly belong to passen­
gers rather than ro the driver of a vehicle. 
He suggesred char che majority's rarionale 
would permir such absurd resulrs as the 
warran cless search of a ra.xi passenger's 
briefcase if there was probable cause co 
believe the driver had contraband in rhe 
raxi. 6-3 decision. 

Self-Incrimination 
Mitchell v. United States 
67 USLW 4230 (1999) 
M irchell pleaded guilty ro charges relared 
ro a drug disrriburion conspiracy, reserv­
ing her right ro contest the drug quanrity, 
an imporranc factor in determining the 
length of her prison sentence. The judge 
accepted h er guilry plea after advising her 
of the rights she was waiving, including 
the right ro remain silent "at trial." At the 
sentencing hearing, the prosecution pre­
sented evidence regarding the extent of 
the defendant's participation in the co-

caine distribution scheme. The defendant 
elected not ro testify. The trial judge, re­
lying in part on the defendant's refusal co 
contradict the testimony of her co-con­
spirarors, determined that the defendant's 
offense involved an amount of cocaine 
chat made her eligible for a 10-year man­
datory-minimum sentence. Mitcl1ell ap­
pealed her sentence, bur the Third Cir­
cuir upheld it, holding rhar the guilty plea 
consritured a waiver of her righr co remain 
silem at rhe sentencing hearing, and that 
ir was therefore appropriare for the trial 
judge co use her failure to testify against 
her. This ruling was in conflict with sev­
eral ocher circuits. 

In an opinion penned by Justice 
Kennedy, the U.S. Supreme Court dis­
agreed with the Third Circuit. The ma­
jority acknowledged chat the general rule 
is that a witness may not, in a single pro­
ceeding, voluntarily tesrify about a mat­
ter and then assen the privilege against 
self-incrimination during cross-exanuna­
cion. This is known as the "stop and go" 
n J e. T hus the defendant could have been 
cross-examined at her plea hearing. The 
defendant retained her privilege against 
self-incrimination at her sentencing hear­
in g because it is pare of the criminal case 
and whar she says there can be used against 
her. The majoriry also refused co permit 
the drawing of adverse inferences from her 
refusal to testify. A similar ban exists re­
garding trial testimony, and the majority 
asserted chat the same logic applied to tes­
timony at sentencing hearings. The dis­
sent by Justice Scalia cook issue with the 
majority's w1willingness ro allow the trial 
judge co draw adverse inferences from the 
defendant's silence. Scalia suggested char 
the majoriry was improperly extending the 
rationale of a prior case ( Griffin v. Cali­
fornia, 380 U.S. 609 (1965)).JusticeTho­
mas also dissented, going beyond Scalia's 
argwnem and suggesting chat the Court 
reconsider Griffin. 

Summary 
T h e Supreme Comt's 1999 term was 
marked by some significant decisions in­
volving criminal law. As in pa.st rerms, sev­
eral cases involved the interpretation of 
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federal criminal scarnces. These cases ap­
pear co be increasing i.n number, perhaps 
as a result of Congress criminalizing addi­
rional activity. Several decisions involved 
traffic stops. Of note is a continued de­
cline in the number of decisions involv­
ing the imposition of the death penalty. 

In most cases, the Court continued irs 
record of upholding law-enforcement 
authority. T here is litrle reaso n ro think 
chis trend is about to change. Several cases 
have already been accepted for consider­
ation d uring the 1999 term chat p resent 
the Court with the opportun ity co fur­
ther expand che authority oflaw enforce­
ment officers. These include a case involv-

ing whether a perso n's sudden and un­
provoked fligh t from police in a high­
crime area creates reasonable suspicion to 
jusri fy a Teny stop (Illinois v. Wardlaw), 
and a case focusing on whether an officer 
may extend a traffic stop to ask tmrelaced 
guestions about criminal activity (Potts v. 
United States) . Another decision chat will 
likely be reviewed by che Co urt is US. v. 
Dickerson, 166 F.3d 667 (1999). In this 
case, the Fourd1. C ircuit reinsrnted the 
voluntariness t est for the admissibili ty of 
c ust od ial statem e nts, holding t hat 
Miranda warnings are not constitution­
ally required in federal courts. The deci­
sion is based on a rather obscure statu re, 
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l 8 U .S.C. 3501 , passed by Congress in 
J 968 as parr of the Omni bus Crime Con­
trol and Safe Streers Acc. Decisions in these 
cases could have a substantial impact on 
the administration of just.ice. 

Many of the decisions were narrow or 
withou t a d ear majo ri ty. Ochers featw:ed 
a bare majori ty of five. This reflects che 
clear ideological divisio ns on rhe courc. 
Conservatives are no r win ni ng all rhe 
battles over law-enforcement au thority: 
the Chicago gang o rdinance was struck 
down and Iowa's accernpt to expand the 
search incident exception was refused. T he 
language in boch decisions, however, left 
many unanswered q uestions. 

Justices Kennedy and O 'Connor are at 
the ideological center of the cow·t and have 
emerged as the key votes in many cases. 
Justice Scalia remains the most acerbic and 
iconoclastic m ember, wh ile Justice Stevens 
is often a lone liberal holdout, especially 
in criminal cases. Indications are that Jus­
t ice Thomas has stepped o ut of Scalia's 
shadow. Since 199 l , they have agreed in 
about 90 percenr of all cases, with Tho­
mas often just sign ing 011 to Scal ia's opin­
ion. T his has changed, however, since Jus­
tice T homas is writing more opinions and 
establishing his own identity. 

Given the narrow margin in so many 
cases, the 2000 presidencial election is 
likely to have a major impact on the com­
position of the Supreme Court. Several jus­
tices are reported to be con templating re­
tirement. President C linton thus far has 
appo inted two just ices (Ginsburg and 
Breyer); his successor will likely be pre­
senced with more opportunities chan char 
to shape che composition o f the Courr. !!v 

Craig Hemmens i.s assistant professor of crimi­
nal justice administration at Boise State Uni­
versity in Boise, Idaho. He has a JD. fivm 
North Carolina Central University School of 
Law and a Ph.D. in criminal justice .from 
Sam Houston State University. He has pub­
lished more than 60 articles on a variety of 
criminal justice topics. 

Rolando V del Carmen is professor of crimi­
nal justice at the College of Criminaljustice, 
Sam Houston State UniversitJ; in Huntsville, 
Texas. He has several !aw degrees and has writ­
ten numerous books and articles on a variety 
of Legal topics. The fifth edition zof his best­
selling textboole, C riminal Procedure {West 
Publishing), is at press. 



by Leonard W. Schroeter 

This article conti11ues a survey of access-to-justice ju­
risp1·udence i11 Washington state. The first installment 
appeared in the November 1999 issue of Bar News. 

T he second Carter v. University of Washington 
case1 followed a remand factual determination 
by the trial court char the three requirements 

imposed by the court in Carter I (of incugency, good 
faith and probable merit) were met. Now Carter was 
before the Supreme Court for the order waiving all 
costs of his appeal. ln the meantime, however, Justice 
Finley died and was replaced by Justice Dolliver, who 
delivered the opinion for the Court in Carter II Career's 
motion was denied, finding chat the criteria of"prob­
able merit or lack of frivolity" was nor met. 1n the view 
of Justice Dolliver, the appellant had "very licde or prac­
tically no chance of prevailing on the merits." 

Four months after Carter II, the Washington State 
Supreme Court decided Housing Auth. of King County 
v. Saylors,2 taking the opportunity co overrule its his­
toric Carter I opinion reached 18 months earlier. This 
was an appeal by a tenant from a judgment in favor of 
the Municipal Housing Authority in an unlawful de­
tainer action. The tenant had moved for an order of 
indigency and for the expenditure of public fw1ds to 
pay the costs of prosecuting the appeal. The shift in 
Court personnel seemed co mimic the Burger Court's 
anti-poverty virus, which now had reached the cham­
bers in Olympia. 

Ms. Saylors conceded char she was given a hearing 
on the question of good cause for eviction required by 
law, was given statutory notice co vacate, and did not 
deny that there was in face good cause for eviction. le 
was, therefore, nor unreasonable co conclude that no 
consrimrionally cognizable injustice had been done. 
For chat reason, Justices Utter and Horowitz concurred 
in che resuJrs, with Justice Horowitz au choring an opin­
ion char may well be the most balanced and compre­
hensive analysis of the constitutional jurisprudence of 
poverty and justice authored by our Court. Ir eloquendy 
stated the jurisprudence of our constitution and re­
mains an instructive rexr for chose concerned with ac­
cess ro justice. 

Because the opinion was a concurrence in the re­
sult, it has been generally ignored, to rhe detriment of 
legal understa.ncung and public interest. The Court's 

opinion sought co demonstrate rhe error of Carter I, 
claiming that ic was "without foundation in law and 
contrary co public policy." The basis for the Court's 
opinion was char right to counsel was not available to 
litigants making claims in "the field of economics and 
social welfare." The majority reasoned that there could 
nor be a fundamental right involved if the indigent 
person was seeking co secure justice in fields such as 
employment, housing or welfare rights. The majority 
denied chat there were equal protection issues or stare 
public policy considerations arising from being poor, 
conclucung chat this was a legislative question rather 
than one for courts. 

J usrice Horowi rz's opinion is not only scholarly and 
buttressed by historical and bibliographical references, 
but its powerful reasoning is as trenchant and persua­
sive today as it was a quarter of a century ago. His 
opinion demonstrated chat ic was the "state whose duty 
ic was to provide for the peaceful settlement of cus­
pures in a manner conformable to justice under law. " 
Justice Horowitz explained: 

Carter charred a new course that wouJd better 
protect an indigenr's right of court access to pursue 
a civil claim of probable merit. le substituted for d1e 
notion of court cuscretion to permit court access on 
appeal, the principle that the state was constitution­
ally required to grant court access 'to all regardless of 
economic status.' ... The right of court access for 
purposes of appeal was pare of the general right of 
court access. Construing article 1, sections 4 and 12 
of our state constitution, it held an indigent's access 
to the courts is itself a fundamental interest or right 
properly protected by law; that the legitimacy of 
legislative classification abridging the right of court 
access was to be determined under article 1, section 
12, so char only a compelling state interest would 
justify any such abridgement; that 'classifications 
based on wealth are indeed dubious'; and that there 
is not 'a compelling state interest chat justifies 
opening che gates of the judicial system to the 
affluent but closing them to the poor.' 

... The right of court access in a civil case was 
itself a fundamental right and the right did nor 
depend on its subject matter. 

(continued on page 38) 
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by Brian McCoy 

I nm intrigued by the subject of constitutional /,aw and 
was fascinated with Mi: Schroeter's m·tide in the Sep­
tember Bar News. This article is intended as a response 
thereto and a discussion of the broader question of the 
role of government in a democratic society. 

To restate M r. Schroecer's thesis: the right to cow1-
sel is a "fundamental righc" derived from the 
basic purpose and function of government to 

preserve che principles of "due process of law" and 
"equal protection of the law." Ergo, the government 
should provide lawyers for all indigent civil litigants at 
public expense. ln supporr of chis thesis, Mr. Schroeter 
first cites a 1395 English law which called for the ap­
pointment of coLmsel to represent the poor "which shall 
do their duties without any rewards." Thus, the En­
glish common law cited was really just a precursor to 

our present pro bono system, not a precedent for gov­
ernment-paid lawyers. Secondly, Mr. Schroeter points 
to several European nations which have enacted laws 
providing for "free attorneys co indigent persons." In 
my mind, however, chat's almost reason enough in it­
self for us not to do it in America .. We separated our­
selves from Europe a long time ago for good reason, 
and we should closely scrutinize any invitation to imi­
tate the institutions of European nations prone to em­
brace socialist methods for solving problems. Indeed, 
Mr. Schroeter's statement chat "access to justice" via 
free lawyers is not a "welfare program" belies the face 
chat chat's exactly what ic is. 

We in America sec up a political system based on 
democracy and an economic system based on capital­
ism. Individual freedom and accountability are the 
hallmarks of tl1eAmerican way and have produced the 
most powerful and wealth iest nation in the history of 
mankind. With good reason, we look askance at any 
government program designed to "enhance" the rights 
of i cs ci cizens, because we know chat government by i cs 
very nature represents raw power - a ravenous beast 
that can tllrn on us at any moment. Thus, the federal 
and state consciwcions, which clarify two very impor­
tant concepts: (1) government is not the source of our 
rights, as chose rights are inherent in om very existence 
as human beings, and (2) government, as om appointed 
trustee charged wi th safeguarding certain righ ts, is 
granted expressly limited powers. 
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Thus the question: what rights do we consider so 
fi.m damencal as to justify granting government special 
powers co enforce? The federal conscicucion articulates 
three: li fe, liberty and property. All ocher "rights" are 
appendages chereco and serve co give form and shape 
co chose fundamental rights. Article I, Secrion 2 of the 
Washington Scace Constitution arriculaces the same 
three basic rights (though there are other "righcs" sec 
forth in the Scace Conscicucion's Declaration ofRighrs) . 
Bur even in the case of chose fundamental rights and 
ocher ancillary rights such as due process and equal 
protection, they are embodied in the constitution solely 
as a reminder of the limitations on the power of gov­
ernment ro i11terfere with tl1ose rights, not as a man­
date for government to enforce chose rights as between 
private contestants. So what is the government's con­
stitutional role in the resolution of disputes between 
individual citizens? In ocher words, co what extent 
should cl1e government constitutionally exercise its 
power and dedicate its resomces to the resolmion of 
purely private dispmes among its citizens? 

C urrendy in Washington state, the government 
provides a free forum (except for the filing fee, 
which can be waived), a jury in cases at law (as 

opposed co cases which are equitable in narme), a means 
for compelling the attendan ce of witnesses, a record of 
d1e proceedings, and representation by an attorney in 
all civil cases where confinement (loss oflife or liberty) 
is a possibility; See Tetro v. Tetro, 86 Wn.2d 252, 544 
P.2d 17 (1975). The Washingron Stace Supreme Court 
has also held cl1at there is a constitutional right to coun­
sel at public expense for indigent parents in depen­
dency proceedings, but again, char is designed co pro-

We separated ourselves from 
Europe a long time ago for good 

reason, and we should closely 
scrutinize any invitation to imitate 

the institutions of European nations 
prone to embrace socialist 

methods for solving problems. 



tect the individual against the power of 
the government co terminate the parent/ 
child relationship. See In Re Myricks, 85 
Wn.2d 252, 533 P2d 841(1975) . 

Where an alleged property interest is 
threatened by a private parry, rather than 
the government, the question of whether 
an indigent litigant bas a right co counsel 
at public expense has been answered in 
the negative by our state's Supreme Court. 
In In Re Grove, 127 Wn.2d 22 1, 891 P.2d 
1252 (1995), the Come held, in the con­
text of a worker's compensation claim, char 
where "che in reresr at srake is only a finan­
cial one, the right which is threatened is 
nor considered 'fundamental' in a consri­
rurional sense." C iting UnitedStatesv. Kras, 
409 U.S. 434, 93 S.Cr. 63 1 (1973) . See 
also Housing Authority v. Saykm, 87 W n.2d 
732 at 740-4 1 (l 976) (no constitutional 
right co appeal and thus no right co cow,­
sel on appeal in civil cases generally). T he 
Comr went on to hold char even though 
the government may waive filing fees and 
other costs for the benefir of incugencs, 
"this does not mean char a stare acts Lu1-
fairly because it does nor provide counsel 
and public fonding at every stage of every 
lawsuit." In Re Grove, 121 Wn.2d at 239. 

The Grove Court also dealt with two 
ocher consolidated cases involving pub­
licly fw1ded cow1sel (one involving ter­
mination of parental rights in a depen­
dency proceeding and the other involv­
ing commitment ofa person accused un­
der the Sexually Violent Predator Act). 
In both cases, the Court held char the in­
digent litigants were entitled to attorneys 
at public expense, but the come reached 
irs conclusion based on rwo separate stat­
ures providing for rhe appointment of 
counsel for indigents, and thus cud nor 
reach the issue of whether they had a con­
sti tucio nal right ro counsel. In In Re 
Afyricksand Tetro, cited above, where the 
Court previously held chat in such civ il 
actions where "fundamental rights" were 
threatened by the government, incugent 
litigants do have a constitu tional right to 
counsel. 

Does government have a consrirutiona.l 
obligation co provide free anorneys co 
indigents in alJ civil cases involving purely 
private dispmes over "property" interests? 
I would suggest char the government al­
ready does enough to provide representa­
tion for incugents without setting up an­
other welfare program co serve the dual 

purpose of providing full employment fo r 
lawyers. Our jucucia.l system is already so 
over-taxed (no pun intended) that pro­
viding free lawyers for anyone claiming 
to be "indigent" in every civil dispute char 
might arise would completely overwhelm 
our system of justice and lead to utter 
collapse. (As it is, we're almost there in 
Pierce County.) The real question is 
whether we consider private cuspu res over 
money (property disputes) so fundamen­
tal in nature as to impose upon govern­
ment the obligation co provide free repre­
semation to those who cannot otherwise 
afford co fight over it. It is an interesting 
irony-give people the money (through 
free lawyers) to fight over something they 
cudn'r have in tl1e first place. Is chat how 
we cake care of incugems? Or would tl1e 
money be better spent educating and 
training them in the skiUs necessa.1y to 
compete and succeed in a capitalistic 
economy? I for one am not prepared to 
appoint government in loco pa.rentis to 
resolve, at absolutely no charge, every dis­
pute over property char might arise be­
tween private parties. Indeed, many prob­
lems go away by themselves because 
they'[e "not worth fighting over." There 
is a certain social utilitarianism associated 
wicb having to pay to fighr. 

W hat, if anything, can or should 
be done to assis[ indigent civil 
litiganrs with "access to justice"? 

Severa.I possibilities emerge. The Bar, regu­
lated primarily by the State Supreme 
Court, could institute a pro 60110 program 
requiring some participation by all attor­
neys in the incerest of communi ty service. 
Maybe some CLE boms could be satis­
fied by providing pro 60110 services. 

Secondly, i11 tl1e interest of fairness, 
where a litigant is prose due to indigence, 
the court could treat the matter as a "sma.lJ 
claims" case by referring it to an arbitra­
tor and requiring both sides to present 
their case pro se. 

A third possibility might be some sort 
of "loser pay" arrangement similar co that 
embodied in RCW 4.84.250 and CR 68. 
Such an approach requires the liciganrs to 
scrutinize che merits of their case and pro­
vides a means of shifting the cost of liti­
gation for the benefit of the prevailing 
parry; if char parry happens to be indi­
gem, it would thus provide a means of 
defraying the cost of an attorney. 

A fourth possibil ity might be to airer 
the cw-rem rigidly adversarial approach co 
justice. Courts oflaw with a.II their proce­
dmal and evidentiary rules and interpre­
tations have almost become arenas of 
sophistry and theatrics, where justice is a 
casual ty rather than an achievement. If 
judges were specialists in certain aspects 
of the law, what would be so difficult 
a.bout having parries to a controversy sim­
ply cell their side of the story to the judge 
who would then render a decision in ac­
cordance with the law? All courts would 
then essentially become "people's courts." 

Finally, there is always the possibil ity 
of insurance - a privately funded pro­
gran1 providing for representation in those 
cases where an otherwise incugenc litigan.c 
could not afford retained counsel. Ideally, 
that is the theory behind insurance, co 
spread the risk and provide for backup in 
case of emergency. 

In summary, the fundamental rights 
a.rticu.la.ted in our federal and state con­
stitutions are intended as limitations on 
the power of government to imerfe[e with 
those rights, not as a mandate for govern­
ment to enforce those rights as between 
private litigaim. Nevertheless, in the case 
of certai11 civil cusputes involving poten­
tial loss of life or liberty enforceable by 
the government, publicly funded repre­
sentation is provided. In other types of 
civil disputes involving only property in­
terests berween private parties, however, 
the governmem has cuscharged its obli­
gation to safeguard its citizens' "funda­
mental rights" by provicung a free tribu­
nal to bear and resolve such disputes. 
There are plenty of o ther ways co help 
indigenc persons have their day in court 
without America taking another step to­
ward socialism and provicung govern­
ment-paid lawyers for "indigents" in a.II 
civil cases. «:n 

Brian L. McCoy, a I 979 graduate of the 
University of Puget Sound School of Law, has 
a private practice in PuJaliup. His areas of 
emphasis are personal injury, malpractice, 
insurance and civil litigation. A former Green 
Beret, Mr. McCoy is the WSTLA Pierce 
County Roundtable Chairman and is listed 
in Whos Who in.American law. He serves on 
the Bethel Schoof District Task Force Com­
mittee on AIDS and is on the Board of Di­
rectors for the East Pierce County Chamber 
of Commerce. 
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Schroeter: continued .ft-om page 35 

... [nhe civil courts of the United 
Scares and each of the States belong to 
the people of this country and that no 
person can be denied access to those 
courts, either for a trial or an appeal, 
because he cannot pay a fee, finance a 
bond, risk a penalty, or afford to hire an 
attorney .... I believe there can be no 
doubt chat this cow1cry can afford to 
provide court costs and lawyers co 
Americans who are now barred by 
their poverty from resort to the law for 
resolution of their disputes. This court, 
in construing our own state constitu­
tion, may, bur is not required, to follow 
the federal interpretations or corre­
sponding provisions of che federal con­
stitution. A state does not lack power to 
protect its people in a manner more 
protective of their rights under its state 
constitution than is permitted by the 
federal cases cited in construing the 
Fourteenth Amendment. The Supreme 
Court of the United States has recog­
nized rhat it has no right to review a 
state court's interpretation of its own 
constitution . ... State courts have in­
terpreted their own constitutions dif­
ferently in a manner more protective of 
individual's rights than the interpreta­
tions of the Supreme Court of the 
United States of corresponding provi­
sions of the federal constitution. 

T he decimation of Carter by Say/,ors 
in 1976 resulted in a dismal pall 
on Washington Stace's jurispru­

dence. Inappropriate application of 
United Stares Supreme Court holdings, 
which ignored the mandate of access to 
justice jurisprudence, was compounded 
by utilization of the uncomforrable crite­
ria for decisionmaking found in Mathews 
v. Eldridge.3There, the Court enunciated 
the tests "co determine when due process 
requires certain procedural safeguards," for 
example, right co counsel. The balancing 
tests, in and of themselves, are a rejection 
of fundamentality. 

Consequently, there were few Wash­
ington appellate coutT decisions in almost 
a quarter of a century. The fundamental 
character of access co justice was also un­
fommacely eroded by Washington courts 
during the lean years following Saywrs, as 
evidenced by In re Giordano4 and Ford 
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Motor Co. v. Barrett.5 Buc]ohn 
Doe v. Blood Center6 was an 
interesting case because ic rec­
ognized the relationship of 
the discovery process in civil 
actions as closely connected 
to meaningful access to 
courts. To Justice Brachten­
bach, the discovery process 
was essential in an action 
seeking damages for negli-

Inappropriate application of United 
States Supreme Court holdings, 

which ignored the mandate of access 
to justice jurisprudence, was com· 

pounded by utilization of the uncom­
fortable criteria for decisionmaking 

found in Mathews v. Eldridge.3 

gence from a blood center. The Court 
stared: 

Plaintiff has a right of access to the 
courts.7 In this civil case chat right of 
access includes the right of discovery 
authorized by the civil rules .... Our 
conscitu cion mandates chat "[j] uscice 
in all cases sh al! beadminisceredopenly, 
and without unnecessary delay." Const. 
arr. I,§ 10. Thar justice which is to be 
administered openly is not an abstract 
theory of constitutional law, but rather 
is the bedrock foundation upon which 
rest all the people's rights and obliga­
tions. In the course of administering 
justice the courts protect chose righ ts 
and enforce chose obligations. Indeed, 
the very first enactment of our state 
constitution is the declaration char gov­
ernments are established to protect 
and maintain individual rights. Const. 
a.rt. 1, § l. Const. a.rt. 1, §§ 1-31 cata­
log chose fundamental rights of our 
citizens. T he drafters of our constitu­
tion placedsuch greacirnporcanceupon 
rights rhat mey provided: "A frequent 
recurrence to fundamental principles 
is essential to the security of individual 
right and the perpetuiryoffree govern­
ment." Const. arr. 1, § 32. It is impor­
tant to note that our consideration 
here is of the right of access. 

The Court's opinion cited Carter and 
ignored Saywrs, except to state, "Unfor­
ttmacely, the court did not explore the ra­
tionale for its conclusion." 

The current status of our Washington 
State Supreme Court's right to counsel ju­
risprudence is best reflected by the care­
fully crafted opinion in In re Dependency 
of Grove.8 lt reflects the consensus mus­
tered four years ago by Justice Guy, now 
Washington's ChiefJustice. The questions 
reviewed here were seen as important and 
troubling. The Court consolidated three 

cases to "begin the process of clarifying 
the standard to be applied in determin­
ing when an indigent litigant's civil ap­
peal will be funded by me state of Wash­
ington." Justice Guy initia.Uy stated, "This 
court has not published an opinion in chis 
area since 1977." On its facts, Grove does 
not involve the right to counsel at any 
stage of justice system processes, but is lim­
ited to appeals. Furthermore, it only con­
cerns itself with documented indigency 
and appellate costs and expenses, not pay­
ment to counsel. Lastly, the question is 
limited co funding by the state of Wash­
ington - the people. 

The Grove case included juvenile court 
dependency action appeals, a petition un­
der the Sexually Violent Predator Act 
(which requires evaluations as a part of 
me statutory proceeding), and review of 
a jury verdict resulting in me termination 
of workers' compensation benefits. All 
parties were indigent. Each asked for 
counsel to be appointed to represent tl1em 
at public expense. Justice Guy began: 

Increasingly the cost of civil litigation 
weighs against easy access to our courcs. 
T he question of who pays for the effi­
cient use of the appellate system is a 
difficulcone. Where fundamental con­
stitutional rights are not mreatened, 
the answer to this properly belongs 
with me legislature ... . Because public 
resources are limited and the number 
of indigent criminal cases is high, the 
State is forced to prioritize chose cases 
in which me public will be required to 
fund civil appeals. (Emphasis in origi­
nal.) 

T he Court acknowledged mat it is its 
duty to resolve issues involving fundamen­
tal constitutional rights. It is outside me 
power of the legislature. T herefore, the fis­
cal issues a.Uocated to legislative judgment 
cannot be relevant considerations in ju-



cucial decisionmaking. The Come recog­
nized a builr-in conAicr for the judicial 
branch , as they muse look co the legisla­
rme for funding their own operations and 
salaries. 

In two of the three cases, where the 
parties had sracutory righrs to counsel ar 
"all srages of a proceecung," the legislature 
had already determined the right included 
representation through an appeal. The 
Washington State Supreme Courr rhere­
fore held indigenr civil litigants have a 
righr to counsel on appeal at all stages of 
the proceeding. The Courr also held chat 
civiJ liriganrs need not prove a constitu­
tional righr to appear ar public expense, 
nor demonsrrare probable merits of their 
claim to appeal at public expense. Issues 
of coses, filing fees and other expenses a.re 
covered by the policy of "effective legal 
representation." Thus: 

The right to counsel without a corre­
sponding righr to present a record to 
the reviewing court is an empty right. 
The legislature's inrenr ... would be 
thwarted were we co hold that the 
scarurory right to counsel on appeal did 
not include the instruments necessary 
co permit effective presentarion of rhe 
issues ... . Effecrive legal represenration 
conremplaces the public payment of 
expenses and fees necessary to provide 
an adequare record and ro present the 
appeal. 

The question char was not answered 
was wherher these rights, which exist be­
cause they flow from the fundamental 
right of access to justice, would have pro­
vided a remedy if they had nor been imple­
mented by legislative action. What if the 
legislature had ignored chis problem? 
What if there were no statutes or rules on 
the subject? T he problem would be the 
same. The issue for the Court is much 
easier in a scare where rhe legislature is 
responsible and accepts their duties ro 
protect incuvidual rights. Bue what if they 
don't? ls there no constirutional right with­
out legislative blessing? Is ir nor essenrial 
char courts provide remedies iflegislatmes 
don't provide irnplememacion? 

Justice Guy seated that these issues 
were "governed by" In re Welfare oflewis.9 

There, an incugenc minor charged with 
committing a crime sought co appeal an 
o rder of the juvenile court declining ju-

risd icrion. H e claimed a conscicurional 
righr co appoint counsel and expendirure 
of public funds for rhe purpose of appeal. 
Justice Utter, for the Come, held char rhe 
petitioner has char constitutional righr and 
thus directed the encry of an order pro­
vicung appointed counsel and the expen­
diture of public funds co facilitate appel­
lare review. Justice Utter scared: 

Equal protecrion requires rhe scare to 
provide appoinred counsel for appeal 
and a right of appeal at public expense 
in those classes of cases in which in­
digents areemirled to appointed coun­
sel at trial level and right of appeal is 
provided. This principle was devel­
oped in criminal cases, but it applies ro 
other disputes involving matters of such 
a fi.mdamencal nature as co require 
appoimments of counsel ar the trial 
level, such as juvenile de! inq uency pro­
ceecun gs, and proceedings concerning 
possible permanent deprivation of pa­
rentaJ rights. 

The Washington State Supreme Court, 
in irs ruungs in in re Grove, protecred the 
fundan1emal right of meaningful access 
to justice in many ways that exceeded the 
rulings of the United Scares Supreme 
Court. In pare, this is because of irs own 
ruJes and the greater righrs sensitivity of 
our legislature as compared co Congress. 
Yet the Washington State Supreme Court 
is still much coo fearful of the legislature, 
and too intimidated by the United Scares 
Supreme Court and the political rational­
izations chat rhey have imposed on 
straightforward fundamental rights char 
should not be in controversy at the end 
of the twentieth century. 

Recent cases have been reporred in our 
Court of Appeals and the Washjngton 
Scace Supreme Court dealing with right 
to cow1sel and access to justice. In each 
of chem, the jurisprudentiaJ confusions 
arising from more than a q uarcer of a cen­
tury of incernecine judiciaJ struggle over 
basic rights jurisprudence has marred these 
decisions. None appear to clearly recog­
nize char the essentiaJ character of the fi.111-
damenral right of access to justice is that 
the right bearer must (if chose righcs are 
to be meaningful) be able to have, in all 
stages of the justice system, the oppom1-
niry to be heard, to be able to presenr his 
case, 10 to be able ro secure a remedy, 11 and 

to not be disabled by his poverty from 
full and meaningfi.J participation. Gen­
erally, rl1is right exists, whatever the sub­
ject matter of the lawsuit is, whether it be 
criminaJ, civil or hybrid, as some often 
are. Clearly, if rl1e cause being advanced 
is civil rights or civil liberties, this by itself 
may mal<e the constitucionaJ deprivations 
more paJpable and more clearly facilitate 
the assistance of the Court because i c more 
easi ly understands familiar, concrete con­
stitutional violations. Bue in mosr of the 
cases, it is the denial of the access that is 
the violation of right, whatever other con­
stimtional handle we choose to apply to 

the Lmderlying issues involved. 

T here has been a fai lure by attor­
neys to advocate, and judges to 

enunciate, rl1e carefully reasoned 
jurisprudential basis for judicial imple­
mentation of meaningfal access co justice. 
Ir may well be that in some situations, 
justice can be secured by a parry acting 
pro se, although these must be few and 
far between . In some situations, there are 
mecl1anisms apart from court-appointed 
COLmsel or government-paid counsel that 
wiU stiU make it possible for meaningfuJ 
access co be secured by indigent parties. 
Certai nly, there are mealll1gful solutions 
and approaches in existence such as the 
legaJ services programs, rl1e contingent fee 
system, court-awarded or statutorily 
awarded attorneys' fees, effective pro 60110 

assistance and a hose of other legaJ reforms 
rl1at wiJJ not necessarily place the burden 
of justice curectly upon the taxpayer. Bue 
whatever else is true, as commentators and 
courts have said for much of this century, 
equal justice under the law is coo precious 
to nor be a major priority of society and 
an obligation of government and its citi­
zens. 

Conclusion 
Unhappily, the fundamenraJ right of ac­
cess to j uscice is still wrestling for public 
and judicial legitimacy, although it has 
been declared in the Magna Carta, En­
gl ish conscicutionalism , the American 
Scriptures, explicitly or implicitly in all of 
our constitutions, and often clearly in our 
courthouses, which proclaim their exist­
ence for the purpose of "EquaJ Justice 
U nder Law." 

Our nation and ow- justice system have 
survived Dred Scott, Plessey v. Ferguson, 
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cruet, poimcat, arrogam JUillCJat aecis1ons, 
of which Saylors was one. No constitu­
tional case is ever settled which involves 
human freedom and decency, w1til it is 
decided in accordance wicli our "Ameri­
can Scriptures." 

The Washington State Constitution 
incorporates these "fimdaniental princi­
ples."12 Because we believe that a frequent 
recurrence to "fundamental principles is 
essential to thesecurityofindividual rights 
and the perpetuity of free government," 
in the next few moncl1s we will bring cur­
rent an analysis of rhe most recent access 
to justice decisions of the highest courts 
of our scare and nation. f6i 

Leonard W. Schroeter is Of Counsel to the 
Seattle/Hoquiam law firm of Stritmatter 
Kessler Whelan Withey. He can be reached at 
schroeter@skww.com. His series of articles on 
the jurisp1-udence of access to justice can be 
found at the Washington State Bar Associa­
tion website at www.wsba.org 
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search base, and produced in multiple appellate 
briefs an extraord inary impetus for preserving right 
to a remedy and access to justice, generally. 
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ticle I, Section 32. 

40 Washington Stace Bar News • JANUARY 2000 

Taking a Bold Step 
Fo1Ward into a 

New Age of Ludditism 
by Rob Apgood • roba@sidlon.com 

Well, the world didn't end. As we 
face the 21st century with 
bright-eyed optimism, I'd like 

to take me first installment in a new era 
to offer a thought on how we might ben­
efit from a slightly different look at how 
we consider the use of technology in the 
days to come. 

I confess that I really don't like com­
puters (and ['m not all mat crazy about 
TV remote controls, either). Symptom­
atic of a society that has become fast-for­
ward, call-forward, e-mail-forward, caller­
ID-checking-ro-decide- i f-I ' ll-answer, 
pushing-the-desired-floor-button simul­
taneously with me elevator-door-close­
button (which I have always suspected 
doesn't do anything no matter how many 
times you push it), we seem to be rushing 
entropically into the embrace of the 
"hows" and "whats" of technology at the 
expense of the "whys" ... and that makes 
me just a little sad. 

I'm not saying that technology is bad. 
I'm not even implying it. Technology has 
been extremely useful to me and will con­
tinue to be so. Having used technology 
for so many years and having watched it 
evolve, I rarely fmd an i1movation chat 
dazzles me. Computers are merely tools. 
They allow us co find information at 
speeds that make m e mind boggle. Oh 
yeah, mey're good for games, too. Bur I 
find it very tedious to see the technology 
being used just because it's there and not 
necessarily because it's needed, or because 
we find it more convenient to rely on the 
results of a computational process at the 
expense of rolling a problem around in 
our minds and considering it from dif-

ferent angles and viewpoints, (essentially 
at the expense of using our minds). More­
over, because information is so readily 
available, i r seems that some folks are los­
ing their abilities to view that informa­
tion with a critical eye. Clearly, me only 
printed word char is co be taken at face 
value is mine. 

Norbert Weiner had this to say regard­
ing The Human Use of the Human M ind 
in 1950: 

Any machine constructed for the pur­
pose of making decisions, if it does not 
possess the power oflearning, will be 
completely literal-minded. Woe co us 
if we let it decide our conduct, unless 
we have previously examined the laws 
of its action, and know fully that its 
conduct will be carried out on prin­
ciples acceptable to us! On cl1e other 
hand, the machine ... which can learn 
and can make decisions on the basis of 
its learning, will in no way be obliged 
to make such decisions as we should 
have made, or will be acceptable to us. 
For cl1e man who is not aware of this, 
to throw the problem of his responsi­
bili ty on the machine, whether it can 
learn or not, is to cast his responsibility 
to the winds, and to find it coming 
back seated on the whirlwind. 

I have spoken of machines, but not 
only of machineshavi ng brains ofbrass 
and chews of iron. When human at­
oms are kni t into an organization in 
which they are used, nor in their full 
rightas responsiblehuman beings, bur 
as cogs and levers and rods, it matters 
little that meir raw material is flesh and 



blood. What is used as an element in a 
machine, is in fact an element in a 
machine. Whether we entrust our de­
cisions to machines of metal, or to 
chose machines of Aesh and blood 
which are bureaus, and vast laborato­
ries and armies and corporations, we 
shall never receive the right answers to 
our questions wuess we ask rhe right 
questions ... 

Wei.I, maybe it's nor char I dislike com­
puters so much. Maybe it's just chat I'm 
not too keen on how chey tend to be 
abused. We've revved ourselves up to such 
a pace chat we seem to be forgetting the 
vety essence of why we do what we do. 
We're forgetting the mean ing of commit­
ments to friends and families, simply be­
cause "we just don't h ave che rime" or be­
cause the goal of the pursuit is being con­
fused with che ancillary fiscal aspects of 
the pursuit. Perhaps the beginning of the 

new millennium is a great time to reas­
sess our real goals. H aving done so, hope­
h.tl.ly the exponemialJy increasing pace of 
our professional liveswil.l be tempered by 
a renewed, clear view of whac we hold 
mosc important. Bue, don't stop co chink, 
and chen forget to scare again, as our lives 
wi l.l increase in pace. 

R esearchers at Cavendish Labora­
tory in Cambridge, UK (in true 
Luddite fashion) have resurrected 

a technology chat has always "warmed" 
my heart: the vacuum tube! More accu­
rately, chey have created a prototype 
"nanocriode," or vacuum-based electronic 
switch. The millions of transistors in 
today's silicon chips are basically tr.iode 
switches. Vacuum □-iodes have a distinct 
ed ge over transisto rs in several areas: 
vacuum rubes can support higher cur­
rents, their electrons □-ave! faster, and their 
performance isn't significantly affected by 

temperature changes. The bottom line is 
cl1-at an estimated 10 billion of cl1ese de­
vices could be manufactured on a "plat­
form" about die size of a dime, having 
che computing power of approximately 
one mill ion of today's h igh-end laptops. 
Where can I buy that stock??? 

Similarly, an Israeli company is dem­
ons□-ating applications of a technology 
they call fluorescent multilayer, or FM. A 
prototype FMD-ROM disk can store 140 
gigabytes (roughly 30 times as much as a 
D VD and over 200 times as much as a 
CD-ROM). A ClearCard, about the size 
of a credit card, can store 10 GB, or2500 
times as much as a standard smartcard. 
(Embedded in cl1e plastic of a smarccard 
are electronics capable of memory and 
processing.) Storing data in multiple lay­
ers brings about these stunning capaci­
ties. The company says cl1ey are working 
w ith 20-layer technology in cl1e lab and 
see no practical upper limit. They have 
fJed over 70 patents for the technology 
and hope to have FM storage devices and 
media on the market wicl1in a year. Of 
greatest significance is their ability to 
achieve one gigabyte per second reads. 

T hese are only cwo examples of the 
technologies we will see in the very near 
future: the "whats" and "hows." W hy we 
use cl1em is a question we should con­
rinually ask ourselves. While che phenom­
enal growth of information requires cl1e 
use of quick access tools, we need to re­
main vigilanc in our efforts not to be lulled 
inro a false sense of securi ty. Being able to 
access enormous ai110LLnts of information 
in mere seconds tends to lead us away 
from acquiring knowledge char is inher­
ent in reading and pondering. 

H ave a great moncl1 and a great new 
year! Next moncl1, I'll pack away my soap­
box and we'll take a look at the effects of 
what will likely become one of the more 
controversial decisions in recent years. :tii 

After spending 25 years in software engineer­
ing and development, Rob Apgood suffered a 
mid-Life crisis that seriously ajfected his judg­
rnent. As a result, he relinquished his pocket­
protector, acquired a la.w degree, and, when 
not out riding on his Harley, can be found 
most days flt the Law offices of Siderius 
Lonergan indulging in Latent Luddite ten­
dencies. 
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GhaA§JiR§ Vet1ues 

Honors and Awards 

Charles Bates has been elected Chai rman 
of che C ivil Service Commission of 
Bellevue, Washington. Bares has served as 
a Bellevue Civil Service Commissioner 
since 1997 and is Director of Human Re­
sources for All & Grand Auto Supply, Inc. 

The Young Lawyers Division of the 
WSBA walked away with two national 
awards at recent American Bar Associa­
tion meetings: the "LawTalk" program 
rook rhird place for o utstanding service 
programs and De Novo won second place 
(for rhe second year) for best newspaper. 

Thumbs Up! 
To the Foundation for Washington Scare 
Courts, an organization established jointly 
by the Washi11gron Defense 'foal LTwyers 
and the Washington Srare Trial Lawyers 
Association, for the gift of three nerwork 
printers to the King County Superior 
Co urc. Foundarion President Mary 
Spillane described the gift as a first 
step in bridging the gap left by 
shrinking budgets and increasing 
caseloads. 

Movers arid Shakers 

Paul E. Brain and John E. Oswald 
have attained Of Counsel status at 
the Seattle firm of Shorr Cressman 
& Burgess PLLC. Brain's practice is 
concencraced in the areas of securi­
ties, real estate and shareholder/partner­
ship disputes. Oswald joins rhe firm's real 
estate practice group, practicing in the ar­
eas of complex real estate business trans­
actions, financing, development, private 
placements and environmen tal law. 
Michael J. Layton, new associate at the 
firm, has a business and litigation prac­
tice encompassing che areas of business, 
corporate, real esrace and securities, and 
e-commerce. 

New parcners at Perkins Coie LLP in 
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Seattle include Maurice J. Pirio and 
Christopher Daley-Watson. Pirio's 
practice focuses on software-related 
and e-commerce parem matters. Simi­
larly, Daley-Watson's practice empha­
sizes eleccrical, software, Internee and 
decrronic commerce-related pa.rems. 
Also joining the firm as Of Counsel 
are Steven D. la\\,Tenz, Paul T. Parker 
and Robert G. Woolston. Lawrenz 
handles computer software patent mat­
ters; Parker's practice emphasizes me­
chanical patents, semiconductor device 
fabrication parents and trademark mar-

ters; and Woolston focuses his practice on 
mechanical parent prosecution. Ocher 
new arrivals at the firm include associates 
John M. Wechkin and James A. D. 
White. Wechkin is a mechanical patent 
prosecutor, while White's practice empha­
sizes software and Incernet-relared patent 
prosecution. 

Carolyn Ladd has joined the Labor and 
Employment Department in che Office 
of General Counsel arThe Boeing Com­
pany in Seattle, where she provides ad­
vice and manages litigation involving em­
ployment discrimination and family leave 
issues. 

Heller Ehrman White & McAuliffe in 
Seattle has announced that James 
Donohue has joined che firm as a share­
holder in the I~rellecrual Property Liriga­
cion Group. Donohue has significant ex-

perience in copyright, trade secret and 
parenr lirigacion, and is a past chair of che 
WSBA's Intellectual Property Secrion. 

Marsha M. Jenkins has rejoined the 
Vancouver firm of Greenen & 
Greenen PLLC, with a trial prac­
tice including personal injury, real 
estate and business matters. 

The Barran Liebman LLP firm 
in Porrland has added Maryann 
Yelnosky-Smith as a partner. She 
will represent Oregon and Wash­
ington healthcare providers in em­
ployment litigation. 

Adding co rhe blend at Srai·bucks 
Coffee Company are new directors and 
corporate counsel Lucy Helm and Vollie 
Scott. Helm will focus on litigation, and 
Scott will concentrate on commercial 
practice. 

Patricia]. Parks has joined Karr Tuttle 
Campbell as Special Counsel. Parks brings 
to the firm over 25 years' experience in 

employee benefits work including ESOPs. 
Craig Blackmon and James Owen 

have begun work as civil litigation associ­
ates ar Lee Smarr Cook Martin & 
Patterson P.S. lnc. in Seattle. 

Betts, Parrerson & Mines P.S. new as­
sociate Robert E. Matthews will practice 
in the consrrucrion litigation and employ­
ment pracuce areas. 

Associating with rhe firm of Hillis 
Clai-k Marrin & Peterson are D. Chris­
tian (Chris) Addicott (in real estate and 



+he Board's Work 
by Sherrie Bennett 

Gov ernors Set Legislative Agenda 
Meeting in Sea Tac December 3-4, 1999, 
the Board of Governors heard the rec­
ommendations of the Legislative Com­
mittee and various section representa­
tives, and set the following initial agenda 
for the upcoming legislative session: 

UCC Revisions 

The WSBA will sponsor a proposed ma­
jor overhaul and expansion of Uniform 
Commercial Code Article 9, designed co 
reflect technological advances (such as 
electronic commerce) and advances in 
commercial finance (such as asset securi­
cization). The proposed revised article also 
fills in a number of gaps, addressing is­
sues not resolved by the 1972 version of 
the stature and on which courts have dif­
fered. The proposed revision would also 
screamline the filing system, using a sim­
plified national form of financing state­
ment which need not be signed by the 
debtor. Electronic filing would also be 
permitted. The proposal would upgrade 
computer systems for the D epartment of 
Licensing co accept electronic filings and 
co be able co respond co information re-

Changing Venues: 
continued from page 42 

commercial litigation) and Michelle S. 
Chang (in real estate and business mat­
ters). 

Sarah Elyse Haushild has joined Lane 
Powell Spears Lubersky in Seattle. She 
concentrates her practice in torts an d in­
smance litigacion. New associate William 
W. Lin focuses his practice in secmiries, 
corporate and business law. 

Ross Ann Clark-Childs is now associ­
ated with the law office of John Cooney 
& Associates in Spokane. 

Stacey L. Romberg, formerly an attor­
ney with W illiams & Williams, P.S.C., an­
nounces tl1e opening of her new law of­
fice in Seattle. M s. Romberg represents 
clients in the areas of estate planning, pro­
bate and the incorporation of small busi­
nesses. In addition, Ms. Romberg assists 
other attorneys as a contract attorney, pri­
marily in licigation. 

quests within two business days as speci­
fied by Article 9. 

Limited Liability Company, Limited 
Partnership and General Partnership 
Act Amendments 
The WSBA will sponsor proposed revi­
sions of the limited liability company and 
limited partnership acts resulring from 
changes in IRS tax t"LUes. T he proposed 
legislation woLJd make explicit current 
statutory authority for single-member 
LLCs and clarify the rules for dissociation 
of an LLC from a general partnership. 

Mandatory Arbitration Offer of 

Compromise 
The WSBA will support legislacion relat­
ing co offers of compromise in appeals of 
mandatory arbitration decisions. In ics 
present form, the bill would increase the 
caps on mandarnry arbitration (from 
$15,000 to $25,000 statewide and from 
$35,000 to $50,000 in c0Lu1cies where the 
bench approves the higher limit), and al­
low the non-appealing parry co offer a 
compromise of a mandatory arbitration 
award and to recover costs and reason­
able attorney's fees if the appealing party 
does not better the offer on appeal. The 

The Coeur d 'Alene, Idaho, firm of 
Glen Walker &Associates has added new 
associate Susan K Servick, who will pro­
vide general legal services with an empha­
sis o n fam ily law and criminal defense 
matters. 

New associates at Everett's Anderson 
Hunter P.S. include Patrick F. Hussey, 
practicing in the bankruptcy area, and 
Megan 0. Masonholder, a litigator. 

Williams Kastner & Gibbs PLLC has 
announced the addition of four new as­
sociates. Jared Black is a transaccional and 
corporate lawyer with an emphasis in se­
curities, tax and Internet law. Christopher 
Dahl will focus on commercial litigation 
in addition co maricime and business mat­
ters. Geoffi.-ey Hymans' practice will em­
phasize land use matters and intellectual 
property li tigation. Angelique Davis 
Robertson will concentrate her practice 
in the area of employment counseling and 
lit igation. 

bill defines che phrase "costs and reason­
able attorney's fees" co mean coses and fees 
provided by statute as well as expert wit­
ness expenses related co testimony. 

Electronic Proxies and Notice for 
Non-Profit Corporations 
The WSBA will sponsor a bill amend ing 
the Nonprofit M iscellaneous and Mutual 
Corporation Act ro authorize electronic 
notice as well as electronic communica­
tion of proxies in connection with meet­
ings of non-profit corporations. 

Estate and Gift Tax Amendments 
The WSBA will sponsor an1endmenrs co 
RCW 83.l 10 (the Washington Estate Tax 
Appo rtionment Stature) relating co new 
IRC Section 2057 (the deduction for 
Qualified Family-Owned Business Inter­
ests) and eliminating references co the now 
repealed federal retirement account excise 
tax. There will also be a proposed amend­
ment co RCW 11.02.005 (Defuutions 
and Use ofTerms), adding a new section 
deeming references in documents to the 
now repealed IRC Section 2033A to re­
fer co its successor statute IRC Section 
2057. Additionally, proposed amend-

(continued on next page) 

In Memoriam 

John Boespflug, Jr. passed away O ctober 
7, 1999 at age 55. H e was a former chair­
man of the Bellevue Art Museum board 
and of the Bellevue Human Services 
Commission, and a former trustee of the 
Children's Home Society of Washington. 

Renton attorney John Dobson passed 
away October 11, 1999at age91. Former 
C ity Attorney for Ren ton, he played 
Renton C ity League baseball, and served 
as a member or officer of Rencon's H is­
torical Society, Chamber of Commerce, 
Elks Club and Lions Club. 

Thomas H . MacBride passed away 
October 20, 1999 at age 87. He was for­
merly a senior partner in the firm of 
Macbride, Sax & Maclver, and a mem­
ber of rhe Overlake Golf and Country 
Club and St. Thomas Episcopal Church. 

Donald Vincent Murphy of Yalcima 
passed away September 26, 1999 at age 
86. H e was a senior claims manager for 
Allstate Insurance for 35 years. Jtn 
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mems co RCW 11.86.05 1 (When Righr 
ro Disclaim is Barred) would protecr 
against the inadvertent waiver of the righr 
to disclaim JTROS accounts and similar 
assets when rhe disclaimanr has a p revi­
ously acquired part ownership imerest in 
che asset to be disclaimed. 

Exemption of Administrative 
Tribunals From Attorneys' Fees 
Liability 
The W SBA will support a bill exempting 
acLninistrative tribunals from liabil ity for 
attorneys' fees and costs. 
Presenters to che Board on the various leg­
islative proposals included Keith Baldwin, 
Joel Bodansky, Kit Carlson, John Ca.1y, 
John Factorini, Peter Harris, Judge Will­
iam A. Harrison, Jean Holcomb, Dan 
Hungate, Michael Longyear, Alan Mont­
gome1y, Dan Ritter, and Gail Stone. 

Law Week 2000 Project 
Russ Speidel reported to the Board on the 
"lawyer and Judge in Every School" event 
planned for May 8-12, 2000. T he goal is 
to reach tens of thousands of school chil­
cL·en in grades one through l 2 during char 

week. Lawyers imeresced in getting in­
volved may e-mail LawWeek@wsba.org 
or e,.,J I 206-727-8270. 

Definition of the Practice of Law 
The WSBA's definition of the "practice 
of law" has been forwa.1·ded ro che state 
Supreme CoUJt for review. Questio ns to 

be sorted om by the Supreme Court in­
clude whether limi ted practice exceptions 
wi ll be made, and if so, whether the 
WSBA o r the Supreme Court will be re­
sponsible for implemencacion and en­
forcernenr. A defining moment i.n the dis­
cussion ca.1ne when Judge Paul Bastine 
voiced his concern that the WSBA may 
be "hoisting ourselves on our own petard" 
by creating expectations among lawyers 
and ochers char defi ning che practice of 
law will solve the underlying problems. 
He urged the Board ro "put meat o n the 
bones" of the defini tion by finding ways 
ro implemem ir. The Board voted ro re­
call the committee drafting the definition 
back into service ro advise the Supreme 
Court o n che underlying issues and de­
velop a.11 implementation plan as soon as 
possible, after hea.1·ing from all che stake­
holders. 

WSBA Service Center ... 
at Your Service! 

Communicating with the WSBA has 
never been easier! The Service Center can 

help you with status changes, licensing fees, 
course accreditation, requests for forms, 

seminar registrations, CLE credits, section 
membership, publications, address changes, 

status certificates, events, dates and 
deadlines .. . and much more! 

800-94 5-WSBA / 206-44 3-WSBA 
q ues tions@wsba.org 
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Discipline Update 
The Board is seeking input from the scare 
Supreme Court regarding an overhaul of 
the Rules for L-iwyer Discipline and has 
authorized a D isci pline 2000 Task Force. 
Members of the Task Force w ill include 
Governors Man ning and H enderson, 
Ba rrie Althoff, P ro fessor T ho m as 
Andrews, Randy Bei tel, Kurr Bulmer, 
Don Curra.11, Bob Ford ,Joy McLea.11, Lee 
Ripley, Julie Shankland a nd C h arlie 
Wiggins. 

Unofficial Fiscal Year Results 
on Target 
Governor Krueger reported o n the final 
Lmaudited fiscal year 1999 results, which 
show the WSBA fi nished the budget year 
on target, with $8,000 more in the cof­
fers than anricipaced. CLE seminar and 
product sales were lower chan projected, 
bur the Lawyers' Fund for C lient Protec­
tion ended the year with $79,000 to add 
tO its reserves, and Bar News had a very 
productive advertising revenue year. 

Long-Range Communications 
Implementation 
Governor Thompson reported o n efforts 
ro enJ1ance comm unication with mem­
bers through informational "road shows," 
brochures, assess ing what services need co 
be added, targeting new lav,,yers and law 
students, Young L-iwyers Division sup­
port, and co ntinuing to upg rade th e 
WSBA website and Bar News. 

Appointments 
The Board appointed Michelle Gonzalez 
and Margaret Smith ro the Northwest 
Justice Project Board. 

John W. Phil lips is tbe new Board 
member for the Legal Foundation of 
Washington . 

Timothy Bradbu1y was added ro the 
Ethics Adviso1y Committee. 

Shannon Ski.n ner was appoi need by the 
Board to the CLE Committee. 

Governor H enderson was designated 
as the Board representative to attend a 
multista te Admissio n Study G roup to 

consider joint admissions requirements 
o r procedures with Oregon, ldal10 and 
Utah. :t:n 



For more information: 
In Seattle contact Pamela Blake at 1-800-366-7411 
or John Chandler at 1-800-552-7200, ext. 7804 
In Spokane contact Jacque Young at 1-509-358-3919 



- EthiGS & tn&baw 

Ethical Considerations for Lawyers and Judges 
When Dealing with Unrepresented Persons 

by Barrie Althoff • WSBA Disciplinary Counsel 

Opinions expressed herein are 
the author's and are not official or 
unofficial WSBA positions. 

L awyers and judges dealing with per­
sons who a1·e noc represented by 
counsel, or whose representation is 

a li.rnited representation, must sat-
isfy various ethical standards in 
those dealings. This arcide ex-
plores those srandards, asks many 
questions, answers some of them, 
and provides some guidance on 

that most unrepresented persons would 
gladly give up if they could afford co re­
tain legal cow1sel. 

If a person has rhe right of self-repre­
sencacion in the legal system, does that 
system then have a duty to make rhat right 
a meaningful right? At the same rime, the 
right of self-representation also necessar-

Is the "system" obligated to 
structure itself in such a way as to be 

understandable by the average 
person? If it does not do so (or, even 

dealing with unrepresenced per-
sons. 

Introduction and 
Background 

if it does), is it required to provide to 
the self-represented person some sort 

of assistance or help? 

Natural persons have a right to represenc 
themselves in a trial courr. The Supreme 
Cow-t recognized this right in criminal 
cases as "a basic right of free people." 
Farettav. California,422 U.S. 806 (1975). 
In the civil context, the concept of a right 
to self-representation is often thought of 
as part of the greater concept of access ro 
justice through access to the courts. 
Wherher the right of self-represenrarion 
in a trial court also consricurionally ex­
tends to the right of a convicted defen­
dant to represent himself or herself on 
appeal is presently pending before the 
U.S. Supreme Court. Martinez v. Court 
of Appeal of California (Dkr. 98-7809). 

While self-representation is a right, it 
is also a heavy burden for persons exercis­
ing this right. As our legal system tries to 
meet competing demands and needs of 
an increasingly complex society, the sys­
tem itselfbecomes increasingly complex. 
Exercising the right ro self-representation 
often becomes perilous to the self-repre­
sented person, a challenge ro other par­
ricipants in the system, and a strain on 
rhe systern's limited resources. It is a right 
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ily includes the righr to be a fool, where a 
self-represented party insists on self-rep­
resentation even though legal assistance 
or counsel is available, and the self-repre­
sentation works to the detrimenr of the 
self-represenred person. See J uscice 
Blackmun's dissent in Faretta v. Califor­
nia, 422 U.S. 806, 852. That criminal 
law case makes it clear that a person who 
elects to represent himself or herself can­
not thereafter complain that che poor 
quality of his or her own self-representa­
tion amounted to denial of the effective 
assistance of counsel. But, should it make 
a difference whether the "right" of self­
representation is being exercised because 
of the personal preferences of the indi­
vidual as opposed to economic necessity? 

Is the "system" obligated to structure 
itself in such a way as to be understand­
able by rhe average person? If it does nor 
do so (or, even if it does), is it required to 
provide ro the self-represented person 
some sort of assistance or help? If it is, 
must that assistance be in che form of a 
lawyer, or can it be some person with lesser 
expertise in the law? Or, does access to a 

computer, a book, or a law library suf­
fice? ln the criminal law context, the clear 
answer has long been that some assistance 
is required. Of course, a defendanc has 
no right co personal instruction by the 
judge on courtroom procedures, nor is 
the judge required or permitted ro act as 
the defendant's attorney. See McKaskfe v. 

Wz'gg-ins, 465 U.S. 168, 183-4 
(1984). 

Is the civil legal system so 
complex that self -representation 
cannot be meai1ingful without 
assistance? If ic is, should every 
self-represented person be pro­
vided legal assistance, or even le­
gal counsel? Are there certain 
fundamental civil rights for 
which, when they are endan-

gered, the legal system must provide as­
sistance if it is to retain any sense of le­
gitimacy? Imponanr articles by Leonard 
W Schroeter in the Washington State Bar 
News explore these and related issues of 
access to civil justice. See "The Funda­
mental Right to Access to Justice: The 
Hisrorical Antecedents (May 1999, p.32); 
"The Declaration oflndependence: The 
Precursor of Equal Justice Under Law" 
Quly 1999, p. 39); "The Duty of the Ju­
diciary co Ensure Access to Justice" (Au­
gust 1999, p.32); "Attorney Representa­
tion: An Essential Right or Not?" (Sep­
tember 1999, p. 3 1); "The Right to 

Counsel as Developed in the United 
States Supreme Court" (October 1999, 
p. 30); and, "Obstacles to Civil Gideon: 
The Washington State Experience'' (No­
vember 1999, p. 29 wd this issue, p. 35) . 
See also various leners tO the editor in the 
Bar News responding co those articles and 
concesring certain o f their premises. 

On a more prosaic level, even though 
lawyers and judges may often complain 
about one another, dealing with unrep­
resented persons usually leads both law-



yers and judges co more greacly appreci­
ate, if not cherish, each ocher. This is not 
d isrespect for Lhe unrepresenred person , 
bur rather a practical appreciacion of cl1e 
facr cliat lawyers generally make more ef­
ficient use of limited judicial resources 
d1an do unrepresented persons. While 
judges and lawyers clearly recognjze cliat 
justice, nor efficiency, is the goal of our 
legal system, juscice often cannot be ac­
complished without efficiem use of lim­
ited resources. A judge or lawyer dealing 
wich an unrepresented person wiJI almost 
certainly spend far more time chan if that 
person were represented by a lawyer. For 
the judge, this means his or her docket 
will likely be delayed and less productive, 
and clius justice will be delayed for oclier 
liciganrs. fr also means rhe issues of che 
case will likely be more poorly argued, 
and thus place a greater burden on cl1e 
judge to assure that justice is done. For 
clie lawyer, ic means che additional rime 
required for the representation will inevi­
tably result in a higher bill for his or her 
client, (who may well become dissatisfied 
because of me increased coses) and less 
rime to represent oclier clients. Furd1er, 
both the lawyer and the client may fear 
that clie court will go easy on, and require 
less of, clie unrepresented person, thereby 
giving che unrepresenced person an Llll­

fai r advantage in me lirigacion. 
An excellem source for furcl1er back­

ground i nformarion on dealing wicl1 u.n­
represemed persons is Meeting the Chal­
lenge of Pro Se Litigation - A Report and 
Guidebook for judges and Managers 
(American Judicamre Society/ State Jus­
tice Insrirure, 1998) by Jona Go ld­
schmidt, Barry Mahoney, Harvey 
Solomon and Joan Green. 

The Rules of Professional Conduct 
as to Dealing with Unrepresented 
Persons 

RPC 4.3: Dealing with the 
Unrepresented Pei-son 
T he RPC mosc direcrly applicable to a 
lawyer dealing with w1represented per­
sons scares: 

In deal ing on behalf of a client with a 
person who is nor represented by coun­
sel, a lawyer shall not state or imply 
d1ac the lawyer is disinceresced. When 

che lawyer knows or reasonably should 
know chat che w1represented person 
misunderstands che lawyer's role in clie 
matter, the lawyer shall make reason­
able efforts co correct che misunder­
standing. 

The ruJe refers to "persons," not "par­
ties." le is clrns nor restricted merely ro a 
lawyer's dealings wid1 an unrepresemed 
person in licigacion, but applies also to all 
dealjngs by clie lawyer with an unrepre­
seoced person, wheclier in litigation, trans­
accions, negotiations or whatever. Under 
the rule, che lawyer muse make clear char 
he or she is nor a disimeresced or neutral 
person, but rather serves as an advocate 
for his or her clienr. If cl1e lawyer knows 
or should know rhe w1represenced per­
son does not w1dersrand clie lawyer's role, 
die la·wyer muse rry to correct that mis­
understanru ng. 

The rule seeks in effect to puc cl1e un­
represeoced person on clear notice chat 
d1e lawyer is an opponenr and cliereby 
lessen che possibility of overreaching by a 
lawyer since cl1e lawyer will often have, 
by educarion, training and practice, 
knowledge and skjlls nor posessed by rhe 
unrepresenred person and w ill cliereby 
Likely be in a superior posicion. Thus, d1e 
lawyer may nor imply that he or she is 
n eurral or is lookjng after the interests of 
borh the d iem and cl1e unrepresenced 
person, or mac the unrepresem ed person 
should noc hesitate ro speak freely, since 
such statements could d isarm the unrep­
resented person, leading to an unwar­
ranced advanrage for cl1e lawyer's clienc. 

The applicacion of RPC 4.3 will vary 
depenrung on d1e sophiscicacion, knowl­
edge, skills and training of clie unrepre­
sen red person. For example, a lawyer deal­
ing with an uneducated manual laborer 
about fan1iJy law matters will more likely 
need to cake greater care under rhis rule 
clian will a lawyer dealing wicl1 a sophis­
cicared business executive over a commer­
cial lease. 

RPC 4.3 does not prohibit a lav,yer 
from negociacing a a-ansaccion and pre­
paring docLU11ents on behalf of his or her 
clienr for signamre by the unrepresented 
person. AJmough RPC 4.3 does not ex­
plicitly prohibit a lawyer from giving le­
gal advice to a non-diem (a prohibicion 

cl1ac was included i.n clie prior ethics code), 
Commenr 1 ro Ru le 4.3 of rhe ABA 
Model Rules of Professional Cond uce 
states mac a lawyer should nor give legal 
advice to cl1e um epresemed person (oclier 
man recommending mat cl1e person seek 
legal advice). See ABA Annotated Model 
Rules of Professior111/ Conduct (Thjrd Edi­
cion, 1996), Rule 4.3, Commenr 1, page 
409. Other aurhorities, however, suggest 
d1at a lawyer is nor prohjbiced from mak­
ing truthful scatemems of che law co an 
unrepresented parry. See, for example, 
WT Grant v. Haines, 531 F.2d 671 (2d 
C ir. 1976). Thus, if asked, a lawyer may 
trmhfully advise an unrepresented person, 
for exam ple, chat documenrs must be 
signed and filed to be effective. See Re­
statement of the Law Third - Restatement 
of the law Governing Lawyers (Tencacive 
Draft No. 8, March 21 , 1997), Secrion 
163, Comment D , llluscracion 1, pages 
281-2 . The lawyer may, perhaps more 
safely, respond ro chat person mac he or 
she cannot provide cliac person any legal 
advice. If clie lawyer provides false infor­
mation, the lawyer is liable and subject 
to ruscipline for mose false scatemencs. See 
RPC 4.1 and RPC 8.4, ruscussed below. 

The submission by a lawyer of docu­
ments for signature co an llllrepresenced 
person should not of itself constitute clie 
provision of legal advice ro mac person, 
almough it would probably be safer for 
tl,e lawyer to have me lav,ryer's client sub­
mi c me documents to clie unrepresented 
person. If the lawyer does so rurecdy, how­
ever, clie lawyer shOLLld cake care co make 
dear cliac rhe lawyer is not disinterested 
and is not represem ing the llllrepresenced 
person. For example, a lawyer handJing a 
house fmanci.ng for a bank may send cl1e 
docwn encs to me buyer for signature, bur 
should make clear mac be or she repre­
sencs rhe bank and nor m e buyer and 
should nor advise me buyer whed1er or 
not co sign the docwnents. The lawyer 
should, however, be able (if true) to cell 
clie buyer chat cl1e financing will nor be 
consummated if the documents are not 
signed. See ABA Annotated Model Rules 
of Professional Conduct (Third Edirion, 
1996), pp. 410-412. 

Conduct of Lawyer's Sta.If 
RPC 8.4(a) prohibits a lawyer from do-
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ing indirectly what he or she cannor do 
direcdy. RPC 8.4(a) states that "it is pro­
fessional misconduct for a lawyer to: (a) 
violate or attempt to violate d1e rules of 
professional conduct, knowingly assist or 
induce another to do so, or do so mrough 
the acts of anoth er." Further, RPC 5. 1, 
RPC 5.2 and RPC 5.3 require a lawyer 
to be responsible fo r d1e professional con­
duct of subordinate persons, including a 
lawyer's staff. Thus, the lawyer 
muse cake care that these other 
persons, for whose conduct d1e 
lawyer has any responsibility, do 
not, when deal ing with an un­
represented person, give me un­
represented person me 1rusim-
pression that mey or d1e lawyer 
are disinterested. 

False Statements Prohibited 
Several other RPCs, while nor specificaUy 
addressing die lawyer dealing with unrep­
resented persons, also have particular im­
portan ce to such a lawyer. RPC 4. 1 re­
quires a lawyer in the course of represent­
ing a client to not knowingly "make a false 
statement of material fact or law to a third 
person" or "fail to disclose a material fact 
to a mird person when disclosure is nec­
essary to avoid assisting a criminal or 
fraudu lent ace by a cl ient .... " Clearly, a 
lawyer or me lawyer's staff cannot lie to 
an unrepresented person any more mai1 
they may do so to anyone else. Bur do 
RPC 4.1 and 4.3 taken together suggest 
mat a lav,yer dealing wim an unrep re­
sented person may not rely on verbal or 
linguistic technicali ties or niceties of d1e 
type which might arguably be acceptable 
when dealing wich anomer lawyer? 

Who is Pro Se? What About 
Unbundled Legal Services? 
W ho is an unrepresented person ? Some­
times it is hard co know whether a self­
proclaimed pro se person is in fact un­
represented or whether there ai·e undis­
closed lawyers assisting me person. T he 
self-proclaimed pro se, for example, may 
be receiving some, but limited, assistance 
from a lawyer, and me uncertainty of me 
extent of rhe assistaiice can be trouble­
some for both the opposing lawyer a11d 
for a judge. For exan1ple, a self-proclaimed 
prose may be receiving coaching in pro-

cedural matters, or d1·afcing or writing as­
sistance in pleadings from a lawyer. Is d1ar 
person t ruly an unrepresented perso n? 
The question is not purely academ ic since 
practical consequences foUow from dif­
fering responses. 

If d1e self-proclaimed pro se is in face 
being represented by cotmsel, lawyers will 
be concerned about violating RPC 4 .2, 
which prohibits mem from communicat-

If a judge passively allows a 
prose to jeopardize his or her claim 

or defense by significant errors, 
the unrepresented party may not in 

fact receive either a meaningful 
hearing or due process. 

ing about rhe subject of me representa­
tion wim a pai·cy me lawyer knows co be 
represented by anomer pai·cy unless me 
lawyer has the consent of the omer law­
yer to do so (or d1ey ai·e othe1wise autho­
rized by law co do so). If the unrepresented 
person proclaims himself or herself a pro 
se, is d1at sufficient for rhe lawyer to freely 
COl11l11LU1icate directly wim mat person 
wirhout regard to RPC 4 .2? Where a pro 
se acknowledges rhar he or she is receiv­
ing coaching or drafting assistance from 
anomer lawyer, and me oppos.ing lawyer 
knows another lawyer is involved, how 
freely can rhe opposing lawyer deal wi th 
d1e pro se? Where an opposing lawyer 
knows or suspects mat a self-proclaimed 
pro se is in fact being assisted by anod1er 
lawyer, me opposinglawyerwotud be wise 
to confirm, and to document char con­
firmatio n with the pro se's lawyer, mar 
me pro se's lawyer has no objection to the 
opposing lawyer contacting the pro se. For 
a discussion of some opportunities and 
dangers offered by such limited legal rep­
resentation (sometimes referred co as "dis­
crete cask representation" or "unbundled 
legal services"), see Barrie Althoff, "Li m­
iting the Scope of Your Representation: 
W hen Your C lient Wai1ts, or Can Afford, 
Only a Part of You" [Bar News, J tu1e 
1997, p. 45], and BarrieAld1off, "Limit­
ing the Scope of Your Representatio n: 
Questions of Cost, Candor & Disclosure" 
[Bar News, July 1997, p. 33]. 

Subsequent to chose rwo articles, the 
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Colorado Supreme Court adopted, on 
June 17, l999, amendments co Rule 1.2 
(scope of representation), Ru.le 4.2 (com­
m unication with person represented by 
counsel) , and Ru.le 4.3 (dealing wim rep­
resented parry) of th e Colorado Rules of 
Professional Conduct, and Ru.le 11 of me 
Colorado Rules of C ivil ProcedLLre, which 
cogemer speci£cally permit unbundled 
legal services. The rules permir a lawyer 

co limit the scope of the repre­
senrarion with d i enc consent and 
to provide limited representation 
to an otherwise pro se person 
pursuai1t co Civil Ru.le 11, which 
in turn requires chat pleadings 
drafted with rhe assistance of 
counsel identify the counsel a11d 
contain a certification (which .is 
nor required where a lawyer as-

sists a pro se client complete pre-primed 
forms issued by the court). Thus, the new 
Colorado rules permit u nbundled legal 
services to be performed, bur not anony­
mously, and any p leadings drafted by me 
lawyer are noc "ghost-written," since the 
assisting lawyer's identity must be speci­
fied on the pleadings. The Colorado court 
also added a comment co its Ru.le 4.3 co 
make cleai· that a pro se party co whom 
limited d rafting representation is provided 
under C ivil Ru.le 11 is considered co be 
an w1represented party for pm poses of 
Rule 4.3, wuess the opposing parry knows 
in fact mac the pro se is represented by 
counsel m ore generally. 

In response co those changes, the 
United States District Court for me Dis­
trict of Colorado renewed its opposition 
to unbundled legal services and specifi­
cally rejected, by Administrative Order 
1999-6, dated June 30, 1999, the Colo­
rado Supreme Court's changes for prac­
tice in che Colo rado Federal District 
Court as nor being consistent wim the 
District Court's view of Federal C ivil Ru.le 
11 or "with rhe view of d1e judges of chis 
collft concerning the ethical responsibil­
ity of members of me bar of this court." 
Thar court has previously opposed un­
bundled legal services and especially 
"ghost-writing." See johmon v. Board of 
County Commissioners, 868 F. Su pp. 1226 
(D. Colo. 1994), alf'd on other grow1ds, 
85 F.3d 489 (10th C ir. 1996). 

Where a pro se says nothing co op-



posing counsel abou c receiving assiscance 
from anothe r lav,ryer, buc che lawyer 
"knows" o r "reasonably should know" 
chat the otherwise unsophiscicaced pro se 
cotJd not possibly have drafced the plead­
ings or made ch.e legal argwnents wich­
ouc having received legal assiscance, is the 
lawyer then put on notice of such repre­
sentation? If he or sh e is, is there any ob­
ligation to inquire of the pro se? O r, is it 
sufficient merely to rely on che pro se's 
declaration of not being represented ? 

Judges will likewise be concerned over 
whether a self-proclaimed unrepresented 
person is in face receiving legal counsel. 
To sacisfy the litigant's right to due pro­
cess and access to the courts, a judge muse 
assure a fair and meaningful hearing for 
the litigant. If a judge passively allows a 
pro se to jeopardize his or her claim or 
defense by significant errors, the unrep­
resented party may not in face receive ei­
ther a meaningful hearing or due process. 
On the ocher hand, if a judge assists the 
unrepresented party, the opposing party 
and that party's lawyer may well feel chey 
h ave been denied a fair and impartial 
hearing since the judge has assisted che 
pro se against ch em. This will be espe­
cially true where the self-proclaimed pro 
se is in fact receiving undisclosed legal 
assistance. 

Undisclosed drafcing by a lawyer of 
pleadings for a self-proclaimed prose liti­
gant (a p ractice sometimes referred to as 
ghost-writing) raises particular concerns 
for judges. While Haines v. Kerner, 404 
U.S. 519 (1972) holds chat a prose's com­
plaint must be held to a less suingenr stan­
dard than che formal pleadings ch·afced 
by lawyers, it is unclear whether chat re­
duced standard also applies to documems 
other than pleadings, and whether it ap­
plies in other than federal courts. It seems 
clear, h owever, thac wh ere a self-pro­
claimed pro se submits pleadings osten­
sibly prepared by himself or herself, but 
which in fact were prepared by legal coun­
sel, those pleadings sh ould be held to the 
same standard as pleadings cL·afced by a 
lawyer, and thus the self-proclaimed pro 
se should noc benefit from the reduced 
standard. 

D oes a judge have an obligation ro in­
quire of each pro se whecher he or she 
received drafcing or coaching ass iscance? 

Some judges believe the undisclosed ren­
dition of assiscance by a lawyer is a vio.la­
tion by char lawyer of RPC 3.3, which 
requires lav,ryers to be candid with the 
cow·c. Prose litigants may, by analogy, be 
expected to comply with the same ethi­
cal standards as lawyers, even though 
chose provisions do not on their face ap­
ply to non-lawyers. If a prose litiganc fails 
to disclose the role of the ghostwri ting or 
coaching lawyer, can the pro se be sanc­
tioned by the court for a lack of candor? 
Can the ghost-writing/coaching lawyer be 
sanctioned by the court even though the 
lawyer has not cechnica.lly "appeared" be­
fo re the coun? Suppose the lawyer directs 
the pro se to disclose the lawyer's role in 
drafting pleadings or coaching the prose, 
and the pro se agrees to do so, but in fact 
does not do so? May o r must the draft­
ing/coaching lawyer disclose his or her 
role, or would that disclosure be a breach 
of the lawyer's duty under RPC 1.6 to 
mainrain the client's confidences and se­
crets? 

W hile a judge may be tempted to sanc­
tion a pro se submitting allegedly self-pre­
pared pleadings co a come by disregard­
ing or expunging the pleadings, there is 
some non-Washington aurhority char a 
self-proclaimed prose's pleadings fou nd 
to have in face been cL·afted by a previ­
ously undisclosed nonlawyer may not be 
disregarded or expunged, nor may the 
court prohibit such fi lings. See Tennessee 
A ttorney General Opinion94-JOJ, 1994 
WL 509446 (September 9, 1994); and 
Opinion 94-46 of the Com mittee on 
Standards of Conduce Governing Judges, 
Sixth Judicial Circui t, Florida (December 
16, 1994) at Imp:/ /circuit6.co. pinellas. 
fl. us/ sixch/OCSCG JI 11 i nec4/96-46.h. 

Some courts also tal<e the position that 
undisclosed ghosc-wricing is a violation 
ofRLJ e 11 of the scare or federal Rules of 
C ivil Procedure, which require thac ev­
e1y pleading be signed by the actorney of 
record or, where there is no attorney, by 
the pro se person. (See cites in two Althoff 
articles cited above.) While it would seem 
chat to these courts a pleadi ng signed by 
a drafcing lawyer on behalf of the self­
proclaimed pro se should be acceptable, 
chis conclusion may be questionable given 
the position (cited above) of the U.S. Dis­
crier Court for the D istrict of Colorado 

rejecting the Colorado Sup reme Court's 
rules perm itting unbundled legal services. 
Such a lawyer-signed pleading may also 
raise ch e issue of whether chat signing con­
sricuces an appearance in the litigation of 
the drafting lawyer, and ifi c does, whether 
it thereby limits the abil ity of the lawyer 
and his or her cl ient under RPC J .2 to 
agree to a limited scope ofrepresenration, 
as the come may seek to impose greater 
responsibilities on the lawyer than the law­
yer and the clienc have agreed to. T he 
Colorado Supreme Court rules seek to 

resolve these issues. In Washington, there 
is no authority on the issue. 

Some Concerns of Judges Under the 
Code of Judicial Conduct 
In deal ing with unrepresented persons, 
judges may be concerned thac if they pro­
vide any assistance to the unrepresented 
person they may violace their own fun­
damental d uty to provide a fair hearing 
to the lit igants, to maintain complete im­
partial icy, and to maintain control over 
theis own docker of cases. Unfortunacely, 
Washington's Code of Judicial Conduct, 
and the comments thereto, provide only 
very general guidance and are silent as co 
the special problems that a.rise when deal­
ing with unrepresenced parries. 

Impartiality and Fairness 
The judge's duty of impartiality is refer­
enced several times in Washington's Code 
of Judicial Conduce. Canon 2, entitled 
"Judges Should Avoid Impropriety and 
the Appearance of Impropriety in All 
T heir Activities," provides: "(A) Judges 
should . .. act ac all rimes in a manner 
chat promotes public confiden ce in the 
incegricy and impanialicy of th e judiciary:" 
Cano n 3, encicled "Judges Shall Perform 
cl1e Duties ofTheir Office Lnparcially and 
D iligently," states (in pare (A)(3)): "Judges 
shmJd be pacient, dignified, and cource­
ous."Theofficial comment to that canon 
notes: "The duty co hear a.II proceedings 
fairly and with patience is not inconsis­
tent with the duty co d ispose promptly 
of the business of the court. Courts can 
be efficient and businesslike while being 
patiem and deliberate." Canon 3(A)(6) 
reinforces chis by provid ing: "Judges 
should dispose prompcly of the business 
of d1e courc." 
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Canon 3 goes on co provide: 

(A)(4) Judges should accord co every 
person who is legally interested in a 
proceeding, or chat person's lawyer, 
full right co be heard according co law, 
and, except as authorized by law, nei­
ther initiate nor consider ex pane or 
other communicacions concerning a 
pending or impending proceeding ... ; 
(5) Judges shall perform judi-
cial duties without bias or 
prejudice. 

The co mment to Canon 
3(A)(5) scares: ''A judge must 
perform judicial duties impar­
tially and fairly. A judge who 
manifests bias on any basis in a 
proceeding impairs the fairness 
of rhe proceeding and brings che 
judiciary into disrepure." To safe-
guard impanialiry, judges must also rake 
care that their staff and other officers of 
the courr also maintain that same free­
dom from bias and prejudice. 

The Court of Appeals commented in 
Statev. Ladenburg, 67Wn.App. 749, 754-
5 (Div. II, 1992) : "Under the appearance 
offairness doctrine, a judicial proceedin g 
is val id only if a reasonably prudent and 
disinterested observer would conclude 
that all parties obtained a fair, impartial, 
and neutral hearing." A recw-ring prob­
lem for a judge dealing with wuepre­
sented persons is that if the w1represented 
person is co receive a fair hear ing, the per­
son may need assistance. In this context 
the rest of impartiali ty and fai rness is not 
merely whether the judge assisted an un­
represented parry, but rather whether that 
assistance would lead a "reasonably p ru­
dent and disinterested observer" co con­
clude that all parries had nor had a fair, 
impartial, neutral hearing." The judge's 
role is neither ro so assist an unrepresented 
parry as co equalize the resources of che 
lit igants nor to oversee a travesty of jus­
tice. Bue ic is difficult for a judge co know 
where between the Scylla of seeking a level 
playing field and the C harybdis of pre­
siding over a litigation massacre the judge 
may safely sail. 

If there is no one else to provide assis­
tance co the unrepresented person, che 
judge or the judge's staff may need co do 

so, and the more assistance given, rhe 
more likely the opposing parries will be 
deprived or feel deprived of themselves 
receiving a fair and impartial hearing. 
While rhe judge and the judge's staff 
dearly cannot provide the unrepresented 
parry with legal advice or advise as co 
courtroom racrics (since Canon 5(F) of 
che Code of Judicial Conduct expressly 
prohibits judges from practicing law), that 

While court staff such as courthouse 
facilitators may lessen the need for the 

judges themselves to directly assist 
unrepresented persons, the distinction 

between providing prohibited "legal 
advice" and possibly permissible "legal 

information" is perilously fine and 
fraught with adverse consequences. 

advice is sometimes th e very advice the 
unrepresented party needs if she or he is 
to receive a fair hearing. Although rhe 
prohibition on judges practicing law does 
not apply co pan-time judges (see Code 
of Judicial Conduct-Application of rhe 
Code of Jud icial Conduct (A)(])(ii) and 
Washington State [JudiciaLJ Ethics Advi­
sory Opinions 94-4 and-96-8), in the con­
text ofa judicial proceeding, the part-time 
judge is subject to rhe same restrictions 
as a full-rime judge in assisting an unrep­
resented party. While court staff such as 
courthouse facili tators may lessen the 
need for the judges themselves to directly 
assist unrepresented persons, the distinc­
tion between providing prohibited "le­
gal advice" and possibly permissible "le­
gal information" is perilously fine and 
fraught with adverse consequences. 

Prompt Disposal of Cases 
A judge has a duty to dispose of cases 
prompdy. The judge may find difficulty 
in doing so when dealing with an unrep­
resented person because the person's Ltn­

familiarity wid1 appropriate procedures 
will often cause repeated and significant 
delays in proceedings. Should a judge, 
remembering d1e aphorism that "justice 
delayed is justice denied," allow delays in 
a pro se case which will effectively delay 
justice for ocher cases on his or her docker? 
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A Sliver of Guidance 
Little guidance is available co judges on 
how co meectheirduryofimparrialiryand 
yet assure a pro se li tigant of his or her 
right ro a fair hearing. Advisory Opinion 
1-97 of rhe Indiana Commission on Ju­
d icial Qualifications (http:/ /www.srare. 
in. us/judic iary/ adm i n/j ud icial / 1-97. 
hcn1l) is one of the very few opinions thar 
explores this issue. l t concludes thac a 

judge's ethical obligation ro treat 
all litigants fairly obligates the 
judge co ensure that a prose liri­
ganc in a non-adversarial setting 
is nor den ied the relief sought 
only on the basis of a minor or 
easily established deficiency in the 
liriganr's presentation or plead­
ings. Ir stares: 

Neutrali ty and impartial ity are 
virtues which are essential to the 

integrity of the judiciary. Perhaps be­
cause those virtues so often are ex­
tolled, it appears to the Commission 
chat, from time to cime, judges who 
have before them prose li rigants whose 
pleadings or presentations are defi­
cient in some minor way, sometimes 
rake an unnecessarily strict approach 
to those deficiencies, turn the litigants 
away on chose grounds, and, in the 
name of strict neurraliry, violate od,er 
sections of the Code ofJ udicial Con­
duct. 

Fairness, courtesy, and efficiency 
also are halJmarks of an honorable 
judicial system ... . [Indiana citat ions 
omitted.] T he Commission members 
believe diar in presiding in a case w ith 
a pro se litigant in a non-adversarial 
setting, where the litigant h as failed in 
some minor o r technical way, oron an 
unconrroverred or easily established 
issue, rosubmir every point technically 
required or which would be required 
from an attorney, che judge violates 
the Code by refusing co make any 
effort to help chat litigant along, in­
stead choosing to deny the litigant's 
request or relief. For example, if a pro 
se litigant seeking a name change pays 
the required fees, submits proof of 
publication, establishes tl1e basis fo r 
che request, bur inadvertently or for 
lack of experience does nor state an 



element which che judge requires, such 
as rhat the name change is not sought 
for a fraudulent purpose, the judge 
should make thar simple inquiry dur­
ing rhe liciganr's presenration co rhe 
court rather than simply deny rhe pe­
tition on that bas is alone. Neither rhe 
interests of the court nor of rhe litigant 
are served by rejecting che petition on 
d,e basis of chis type of deficiency. 
Similarly, for example, a married couple 
seeking a divorce, each acting pro se, 
wich no contest or issues in dispute, 
might unknowingly omir from dieir 
pleadings dieir county of residence. A 
judge should mal<e inquiry of the par­
ries ro establish rhis elem em of their 
petition, and proceed appropriarely, 
racher than deny d1e petition and ex­
cuse die parties from die courtroom 
on rhe basis of their omission. 

The Commission stresses d,e obvi­
ous here char a judge in no way has an 
obligation co carer to a disrespectful or 
unprepared pro se litigant, or to make 
any effort on behalf of any citizen 
which might put anod, er ar a disad­
vantage. Of course, norma.l.ly a judge 
should no t "rry a case" for a liciganr 
who iswholly fa.ilingtoaccomplish the 
rask. However, on che occasion where 
a citizen has d1e sirnplesr kind of mar­
ter ro bring before rhe court, wid, no 
adversarial context, and no indicarion 
of any untoward motive or disrespect 
for d,e court, the judge h as a duty and 
aresponsibili ry ro not simply turn that 
citizen away on d1e basis of a minor 
failure ro establish every perrinent de­
tail. 

Florida also wresded wid1 d,is issue. 
The Committee on Standards of Con­
ducr Governing Judges of die Florida 
Sixd, C ircuit concluded in Opinion 93-8 
(1 993) d,ac a judge could provide pro se 
litigants with appropriate forms. Bur d1c 
Commirtee was divided as co whether ir 
would be the prohibited practice of law 
for a judge to distribute a four-page bro­
chure entitled "Family Law Division, Pro 
Se Pointers" which contained a checklist 
of 12 documents, two pages of explana­
tions of forms and procedures, and a re­
quest d1ac rhe pro se sign and dace d,e 
brochme and return it ro the judicial as-

sistanc for review shordy before a final 
hearing. (Available at http://circui r6. 
co. pineUas. fl. us/ sixd1/ O CSCG J / niner3/ 
93-08.hrm.l.) The Committee's doubrs as 
to che permissibility of assisrance to pro 
se liriganrs may subsequently have been 
resolved, however, since by Administra­
tive Otder No. PA/PI-CIR-99-34 (Apri l 
29, 1999), the Florida Sixth Circuit es­
tablished a Family Law Self-Help Center 
ro be operared under the auspices of the 
courc co assist self-represented li riganrs 
fili ng family law actions. See hccp:// 
c ircui t6. co . pi ne l las/ fl. us/ s ixch/aos/ 
subjectao/familycw/ap99%2O 34.doc. 
hm,). 

In a cone somewhat sin1ilar ro tl,e ear­
lier Florida opinion, the New Mexico Ad­
visory Committee on che Code of Judi­
cial Conduct in its judicial Advisory Opin­
ion 93-3 Qune 8, 1993) concluded char a 
judge could n or echically develop forms 
for litigants in d,e judge's court since do­
ing so would constimre the practice of 
law and would engender doubts as to die 
judge's impartiality. The auchor believes 
char contrary to chis opinion and che ear­
lier Florida opinion, tl,e clear nationwide 
trend will be for courts, perhaps through 
their administrators, ro provide more, 
radier d,an less, forms and assistan ce co 
w1represented parties. 

Conclusion 
T he persona.I mission statem ent of every 
lawyer should be, as it is of the Washing­
ton Seate Bar Association, to promote j us­
rice and to serve che public and che legal 
profession . The Preamble to che RPCs 
reminds us chat "justice is based upon tl,e 
rule of law grounded in respecr for tl,e 
dignity of cbe individual and the capac­
ity through reason for enlightened self­
govemment." Lawyers and judges live d1is 
belief by respecting tl,e d ignity of die un­
represented persons wid, whom d1ey deal, 
by treating them wid, deference and pa­
rience, by assisci ng them where they ethi­
cally may, and by respecting cheirattempts 
co exercise d,eir abili ry ro govern d1eir own 
affairs th rough d1eir own self-representa­
tion. :6 

Disciµlina~y NGtiG:es 

These notices of imposition of disciplina,y 
sanctions and actions are published pursu­
ant to Rule J l.2(c)(4)oftheSupremeCourtJ· 
Rules fin· Lawyer Discipline, and pursuant 
to the February 18, 1995 policy statement 
of the WSBA Board of Governors. 

For a complete copy of any disciplinary 
decision, call the Washington State Disci­
plina,y Board at 206-727-8252, Leaving 
the case name and your address. 

Suspended 
Arthur Boelter (WSBANo. 9213, admit­
red 1979), of Seattle, has been suspended 
for six months following a hearing. T he 
suspension became effective October 12, 
1999, by order of che Supreme Court. The 
Com e also ordered Mr. Boelter co pay res­
rirurion. The discipline was based on his 
direarening ro disclose a client's confi­
dences in a suit ro collect fees, falsely claim­
ing that he had tape-recorded a conversa­
tion wid1 his client, and charging exces­
sive and unreasonable fees. For additional 
information, see Discipline of Boelter, 139 
Wn.2d. 81 ( 1999) . 

In August J 990, a client revealed ro 
Mr. Boelter confidential information re­
garding assets concealed from che IRS. 
When che client disputed Mr. Boelcer's 
$ 1,824.33 fee, Boelter wrote, "If we are 
not paid in full by Ocrober 15, 1991 , we 
will fi le sui t for rhe fees. You should un­
derstand rhar if we are forced to file suit, 
you forego the attorney-client privilege 
and I would be forced co reveal d1at you 
lied on your statements ro the IRS ... . 
T his would entail disclosure of the tapes 
of our conversations about your hidden 
assets. There is a fed era.I stature, 18 U.S. C. 
§1 001 , which provides for up to one year 
in jail for such perj ury. The choice is 
yours." In a lacer speed memo, M r. Boelcer 
added, "I would suggest d1ar you liqui­
date one of die undisclosed ar tworks you 
have and pay us by November 25, 1991." 
In 1992, Mr. Boelrer's firm fJed suit in a 
county district court co collect tl1e fees. 
Dw·ing rhis lirigarion, M r. Boelter signed 
an affidavit staring chat he had rape-re­
corded the cl ient, but d1at che rape had 
been eid,er erased or descroyed. ln his later 
response to the WSBA, Mr. Boelter stared 
d,ac he had not cape-recorded his client 
and his letter referred to dictation rapes. 
Mr. Boelter did nor memion che affidavit 
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in his response. If Mr. Boelter had charged 
the cl ient amounts consisrent with rhe 
"Terms of Engagement" pamphlet given 
to the client, the bill would have been 
$ 186.48, instead of $ 1,824.33 . Mr. 
Boelter charged the client interest for sev­
eral months whiJe che $800 advance fee 
deposit sat in the crust account. Addition­
ally, M r. Boel ter added some monthly 
charges co the account chat were not ex­
plained co rhe cl ient. 

M r. Boelter's conduct violated RPC 
8.4(c), prohibiting lawyers from engag­
ing in cond uce involving d isho nesty, 
fraud, deceit or misrepresentation by 1) 
sending the leners co the client falsely srac­
ing chat a tape recording existed; 2) falsely 
stating that Boelter woLJd be forced co 
reveal client confidences; and 3) signing 
an affidavit scaring that a tape recordi ng 
existed, buc had been destroyed, when a 
rape recording had not been made. By 
adding unauthorized charges co the client's 
bill and failing co apply rhe advance fee 
deposit ro avoid interest charges ro the 

Lawyers' Fund for 
Client Protection 
T he l awyers' Fund for Client Protec­
tion Commictee meets quarterly co re­
view applications for gifts from che Fund. 
The Committee is amhorized co make 
gifts co qualified applicants of up co 
$3,000. On applications for more than 
$3,000, the Comrnirree makes recom­
mendations to che Board of Governors, 
who are che Fund's Trustees. Ac their 
meeting on November 12, 1999, rhe 
Committee took che following action: 

Irving Leroy Dane (WSBA No. 
6587, Vancouver) - T he Committee 
recommends payment of $30,000 and 
$ 10,494, respectively, to two cl ients in 
separate personal injury actions. In the 
Erse, an insurer paid $50,000, which the 
client endorsed to Dane for deposit in 
trust. Dane misappropriated thedienr's 
fimds, including using $25,000 for his 
house payment. T he other involved a 
sertlernenr payment of$22,872 in a per­
sonal injury action, which Dane did nor 
disclose co tl1e cl ient. He misappropri­
ated $10,494. 
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cl ienc, M r. Bod rer's conduce also violated 
RPC 1.5, requiring lawyers' fees co be rea­
sonable. 

Kure Bulmer represemed Mr. Boelter. 
Linda Eide represenred the Bar Associa­
tion. T he hearing offi cer was Fred R. 
Burre1w orth. 

Reprimand 

Sam K. Eck (WSBA No. 13 111 , adm it­
ted 1969), of Bellevue, has been ordered 
co receive a reprimand following a hear­
ing. The d iscipli ne is based upon his fai l­
ure ro avoid con Aicrs of interest. 

M r. Eck drafted several estate-planning 
documents fo r a husband and wife, in­
cluding a Fa m ily Trust. M r. Eck also 
formed a limited liabil ity company for the 
cl ients. O ver approximately fou r years, 
Mr. Eck d rafted several amendments co 
these docwnents. ln 1996, tl1e couple's 
relationship deteriorated co the point char 
tl1e husband wanted co disinherit the wife. 
During chis [ime, and without disclosing 
the con A ice of interest co the parties, M r. 

William R. Hebeler (WSBA No. 14373, 
Lynnwood; deceased) - Two applications 
approved. One recommends payment of 
$6,500 co immigration cl ients seeking resi­
dent alien visas. After his clients paid the 
fee, Hebeler abandoned the case, moved 
our of state, and did not return che un­
earned fee. In the ocher case, the client paid 
$500 to prepare an application for citizen­
ship. H ebeler failed to prepare the applica­
tion or perform any service to earn the fee. 

Melinda Monet (WSBA No. 25676, Se­
attle; suspended) - (The Committee ap­
proved 28 applications from former clients 
of Monet's during 1999.) Two applications 
were approved. O ne for $380 which had 
been paid co prepare and file a marriage 
d issolution; no service of value was per­
formed, and fees were nor recw-ned. T he 
second application was fo r $ 175 paid to 
Moner as a bankruptcy filing fee char she 
appropriated to her own use. 

Jerold R. Weidenkopf (WSBA No. 
12438, Tacoma; disbarred)-Approved pay­
ment of$450 to a cl ient who paid Weiden­
kopf for representation in a parenting plan 
proceeding. His only actions on behalf of 
che clienr were to file a notice of appearance 

Eck made changes to the estate planning 
documents which were potential ly decri­
men cal co tl1e wife. Mr. Eck also d rafted a 
gifrof$50,000 from the husband co him­
sel f. Mr. Eck strongly suggested co tl1e cli­
ent that he obtain independent legal ad­
vice prior to executing che gift ro Mr. Eck, 
which che client did. 

M r. Eck's conduce violated RPC 1.7, 
proh ibi ting lawyers from represenring cl i­
cncs whose interests are d irectly adverse, 
unless tl1e lawyer reasonably believes tl1ar 
the represencarion wiJJ nor adversely af­
fect the lawyer's relationship wich rhe cli­
ents and each client consents in writing, 
after foll disclosure. Mr. Eck's conduce also 
violated RPC l.8(c), prohibiting lawyers 
from preparing an inscmmenr givi ng the 
lawyer a substantial gift from the cl ient, 
including a cestan1entary gift, except when 
the lawyer is related to the donee. 

Leland Ripley represented M r. Eck. 
Linda Eide represented the Bar Asso­
ciation . The hearing officer was Ron 
Bland. 2:i1 

and subsequently a notice of withdrawal. 
He performed no services of value and 
failed to return the unearned fee. 

The Comm ittee also denied seven 
applications as fee disputes, rwo as mal­
practice, two because there was no evi­
dence ofa dishonest taking offunds, and 
one as moot, since resticucion had been 
made. Commirree members deferred ac­
tion on one for fu rther invescigacion. 

In other business, the Committee re­
viewed the refusal of an applicant who 
was previously given $23,560 from che 
Fw1d co repay tl1at an1ount pursuant co 
a subrogation agreement entered into 
with the Fund as a condition of pay­
mem. The applicant received a $90,000 
settlement from the lawyer's insurer. T he 
applicant is a lawyer in another juris­
diction, and tl1e Committee voted co 
recommend to tl1e Board of Governors 
that a disciplinary grievance be filed 
againsr the former applicant. fln 

The Committee chair is Seattle attorney 
Barbara Selberg. WSBA General Counsel 
Robert Welden is staff liaison to the 
Committee. 



Opportunities for Service 

WSBA Presidential Selection 
The Board of Governors of the Washington State Bar Associa­
tion is seeking applicants to serve as WSBA President for 2001-
2002. Pursuant to Article IV(A)(2) of the WSBA bylaws, the 
President's primary place of business is that area west of the 
Cascade mountain range generally known as western Wash­
ington, but ourside of King County. 

Applications for 2001-2002 President of the WSBA will 
be accepted through May 15, 2000, and should be limited to 
a current resume, a concise application letter and selected ref­
erences. Endorsement letters received by May 31, 2000 will 
be considered by the Selection Committee and rhe Board of 
Governors. Applications and endorsement letters should be 
sent to the WSBA Executive Director, 2101 Fourth Avenue, 
Fourrh Floor, Seattle, WA 98121-2330. 

Interviews will be conducred May 16-31 , 2000 at the 
WSBA office. In addition to the interview in May before the 
Selection Committee, 6nalisrs will be invited back ro the June 
Board of Governors meeting for an interview before the full 
Board of Governors in open session. Applicants are discour­
aged from conducting active can1paigns for this office. 

The Washi ngron State Bar Association member selected ro 
be President will have an opporruniry to provide a significant 
contribution ro the legal profession. 

While prior experience on the WSBA's Board of Gover­
nors may be helpful, there is no requirement co have been a 
member of the Board of Governors or to have had previous 
experience in Bar activities. The candidate must be willing to 
devote a subscancial number of hours to WSBA affiw-s and be 
capable of being a positive representative for the legal profes­
sion. The position is unpaid. Some expenses, such as WSBA­
related travel, are reimbursed. 

LAW WEEK 2000: 

A Lawyer and judge in Every School Seeking Local Organizers 
Committee Chair Russ Speidel is leading an energetic team of 
40-plus people in promoting Law Week 2000,A Lawyer and Judge 
in Every School, scheduled for the week of May 8-12, 2000. 
Dming chat week, hundreds of lawyers and judges throughout 
the state will celebrate and promo re public legal education, reach­
ing thousands of students in grades one through 12. 

The Law Week 2000 Commirtee is recruiting local Law Week 
organizers from coun ty and specialty bar groups to match lawyers 
and judges with local schools. lf you would like ro serve as an 
organizer, e-mail L,wWeek@wsba.org o r call 206-727-8270. 

The Committee is preparing a Law Week website which will con­
tain ready-to-use lesson plans, presentation tips, and links to public 
legal education resources around the srate and the country. The sire 
(in-progress) may be found at www.wsba.org/lawweek/defaulr.han. 

Lawyers Helping Hungry Children Needs You! 
Since 1991, Lawyers Helping Hungry Children (a 501 (c)(3) non­
profit corporation) , a volunteer o rganization of members of the le­
gal community and ocher concerned citizens, has raised money to 

provide thousands of meals to young children through several local 
organizations. The group is seeking enthusiastic, talented people to 
volunteer their rime ro help end childhood hunger in our area. 

For more information, contact Steve Parkinson ar Marren & 
Brown, 206-292-6300. 

The commim1enc begins in June 2000. The term as Presi­
dent-elect will begin at the Annual Business Meeting in Sep­
tember 2000, and the rerm as President wi ll begin at the Sep­
tember 2001 Annual Business Meeting. The candidate will be 
expected to attend two-day board meetings every six weeks, as 
well as attend numerous subcommittee, section, regional, na­
tional and local meetings. During his or her service, rhe candi­
date will also be required ro meet with members of the Bar, 
the courrs, the media, and public and legal interest groups, as 
well as be involved in the Ba.r's legislative activities. Appropri­
ate rime will need to be devoted to communication by letter, 
electronic mail and telephone in connection with these re­
sponsibilities. 

P residential Selection Committee: 

}. Richa,d Manning, Chai,~ Dmyl L. Graves; Stephen J Henderson 

Appellate Court Vacancies 
The WSBA Judicial Recommendation Committee is currently 
accepting applications from attorneys and judges seeking con­
sideration for appoinanent to fill potential appellate-court va­
cancies. The Committee will interview interested candidates 
ar irs March 24, 2000 meeting. 

The Committee's recommendations will be reviewed by 
the WSBA Boa.rd of Governors and tl1en referred to the Gov­
ern.or for review when appoinrmenrs are made to fill vacancies 
on the Washington Courr of Appeals and Supreme Court. 

If you are interested in scheduling an interview, please con­
tact the WSBA ar 2101 Fourth Avenue, 4t11 Floor, Seattle, 
WA 981 21-2330, phone 206-727-8227, ro obtain a question­
naire. Please specify whether you need the questionnaire de­
signed for a judge or an attorney. T he deadline for receipt of 
questionnaires by the WSBA is 5 p.m., February 25, 2000. 

WSBA Staff Milestones 
The WSBA has many dedicated sraff members, and each January 
and July we'll be recognizing chose who have reached significant 
milestones. But first, we have a little catching up to do. We're 
listing the names of all rhose who have reached d1e five-year mark 
o r higher as of January 2000. Congramlations ro the fol.lowing 
staff members who have a combined total of324 years of service! 

23 years 11 years 6 years 
Shirley Naccarato Randy Beitel Par Hafford 

20 years 10 years Lorraine Maust 
Ken Barclay Betl1el Webb Mike Saelee 

John Facrorini Jean McElroy 5 years 

18 years 9 years Barrie Althoff 
Bob Welden Mary Barnes Joan Fairbanks 
John Redenbaugh Pac Dieken Joy McLean 
Cindy Jacques Margaret Morgan 

15 years 
Maria Regimbal 

14 years 
Sreve Rosen 

12 yea.rs 
Barbara Harper 
Mid1ele Kramer 
Sharlene Steele 

8 years 
Cathy Newton 

Sheri Borgford 
Sonia Pagonakis 

Sheny Johnson 
Carey White 

Marry Porter 
Jacki Browning 
Jack Yow1g 
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Senior Lawyers Section 
For those of you who are not already members of the Senior 
Lawyers Section (lawyers "55 and counting"), consider joining 
chis enthusiastic group by signing up now. ln the words ofCh:iir­
man Fred Frederickson, "We have the best ri me of any section in 
rheAssociarion. Our longtime friends and compatriots at the Bar 
have much to offer each ocher." The annual section seminar will 
be held Friday, April 14, 2000 (please note: chis is differenr than 
the usual August seminar date) . 

The Section's quarterly publication, Life Begins, is geared to­
ward active senior lawyers. Section members are encouraged to 
submit articles of general inrerest and on legal issues. 

If you are interested in becoming a member, please complete 
the form below, send a check for $20 payable to the Washington 
Scare Bar Association, and mail with the form to: 

Sheri Borgford, Senior Lawyers Section 
Washington State Bar Association 
2101 FourthAvenue, Fourth Floor 
Seattle, WA 98121-2330 

Dues cover October 1, 1999 through September 30, 2000. 
Your cancelled check is acknowledgment of membership. 

r-----------------7 
Please check one: 
0 I am an active member of the WSBA. 

0 l am not a member of the W SBA. 
Name ___ _______ ________ _ 

Address-----------------­

C ity/Scare/Zip- - ------------­

Phone No.--------- --------
E-mail address _______________ _ 

State Bar Membership No. ____ ______ _ 

Office use only: 
Date - --- Check No. ----Total $ __ _ L _ _ _______________ J 

Notice of Public Meeting 
Year 2000 quarterly meetings of the Board of Directors of North­
west Justice Project, a 501 (c)(3) not-for-profit organization which 
provides civil legal services to eligible low-income cl ients, will be 
held on the fo llowing dares: 

January 22, 2000; April 29, 2000; July 8, 2000; Oct. 14, 2000 

T he Northwest Justice Project, which maintains nine offices 
throughout Washington state, is the currenr recipient of federal 
funding made available through the Legal Services Corporation. 
These public meetings generally commence at 9:30 a.m. While 
chey are usually held in Seartle for cost-economy reasons, and to 

accommodate board-member travel, specific meeting sites may 
vary from meeting to meeting based on space availabiliry or ocher 
program pw-poses. AJJ meetings are open, except that limited por­
tions may be closed pw-suant to a vote of a majority of the Board 
of Directors, to hold an executive session. In such sessions, the 
board reviews, considers, and in some cases, votes upon matters 
related to: 1) lirigarion to which the program is or may become a 
parry or 2) inrernal personnel, operational, investigative and sen­
sitive labor-relations matters. Any such closed sessions will be au­
thorized by pertinent laws and regulations and will be duly noted, 
in summary form, in open session and corresponding minu tes. 
Closed sessions will also be formally certified by the progran1's 
Executive Direcror or General Counsel as authorized. A copy of 
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the certification will be main tained for public inspection at tl1e 
program's main office located at 40 I Second Ave. S., See. 407, 
Seattle, WA 98 l 04, and will be otherwise available upon request. 

For specific meeting site information, please call Lisa Giuffre 
at 206-464-l 5 19 or roll-free at 888-201- l O 12. 

Coldmark Award Luncheon 
The Legal Foundation ofWashington will celebrate its l5tl1 An­
niversary on February 25, 2000. T he Legal Foundation is a not­
fo r-profir organization which has provided over $45,000,000 for 
legal services to the poor since 1985. Grego1y R. Dallaire will 
receive the Goldmark Award for Distinguished Service. Mr. 
Da!Jai re, Managing Director of Garvey, Schubert & Barer of Se­
accle, was founding Direcror of Evergreen Legal Services, recog­
nized as one of the most successful and effective legal services 
programs in the country prior to irs evolution inro Columbia 
Legal Services. 

The Gold mark Award honors the memory of C harles A. 
Goldm:irk, Seattle attorney, community leader, and ardent sup­
porter of access to justice. Mr. Goldmark served as the Legal 
Foundation's president at the time ofh.is deatl1 in 1986. The 14tl1 
annual Goldrnark Award Lw1cheon will be Friday, February 25, 
2000 at the Washington Scare Convention & Trade Center from 
12:00 p.m. - 1 :30 p.m. The luncheon is open and the public is 
invited to attend. 

Show your support for access to justice by purchasing an indi­
vidual ticker to tl1e luncheon or accepting one of the other dona­
tion opportunities. Please clip our and return rhe coupon below 
with your check payable to the Legal Foundation ofWashingron. 

Legal Foundation of Washington • February 25, 2000 
Goldmark Awards Lw1eheon 

0 Yes, I would like to honor the work of legal services by 
attending the lundieon. I will bring _ _ _ additional 
guests. ($30/person enclosed). 

0 My firm would like to be an Equal Justice Supporter 
($325 enclosed). Four members of our firm will attend 
and six seats will be donated. (A charitable contribu­
tion of$205 will help cover luncheon expenses.) 

0 I would like to be a Gold.mark Donor ($100 enclosed). 
Two lunches will be provided and a charitable contri­
bution of $40 will help cover lw1cheon expenses. 

0 No, I cannot attend rhe lw1cbeon, bur J would like to 
support che luncheon with a donation of$ ___ . 

Names (s): ______ ________ _ 

Make checks payable to: Legal Foundation of Washington, 
500 Union Street, Suire 545, Seattle, WA 98101 

USURY RATE 
The average coupon equivalent yield from the first auction of 
26-week treasury bills in December 1999 is 5.525 percent. 
The maximum allowable interest rate for January is therefore 
12 percent. Compilations of the average coupon equivalent 
yields from past auctions of 26-week treasury bills and past 
maximum interest rates for January 1989 - June 1999 appear 
on page 53 of the June 1999 Bllr News. Information from 
January 1987 to date appears on the \VSBA website at http:// 
www.wsba.org/barnews/usuryrate.html. 
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Hiell'.'man Wai.elk.ell'.', Attoll'.'niey at Law 
is plea ed to announce we have changed 

our firm's name to: 

E MPLOYEE L EGAL AovOCATJES 
Our new name reflects our growth and the 

expansion of our primary practice: 
Federal and State Trial Work for employees. 

We are al o pleased to annoLmce 
D. Jill H awkins has joined the firm. 

Employee Legal Advocates continues the firm's 
commitment to excellence in client representation 

and legal professionalism. 
Find us on the web at: www.employ-law.com. 

Herman Wacker will continue to be 
available for me liation and arbitration of labor 

and employment disputes. 
Find him on the web at: www.employ-adr.com. 

217 Pine Street, Suite 620 
Seattle, Washington 98101 

206-46 7-5090 
Fax 206-467-5095 

www.cmploy-law.com 

LATHlROJP, WINBAUlBlR, HARRlBL, 
& SLOTHOWlElR, L.L.P. 

is pleased to announce that 

J ai.mes T. Demui.son, Jr. 

has jo ined the firm. 

Mr. Denison is a gradua te of 
Seattle University School of Law and was 

a deputy prosecuting attorney for Kittitas County 
for three years. Mr. Denison's practice wi ll 

include criminal defense, corporate 
and family law. 

With the addition of Mr. Denison, 
the firm has enhanced its abili ty to provide 

quality legal services to our clients. 

Post Office Box I 088 
201 West Seventh Avenue 

Ellensburg, WA 98926 
509-925-6916 Phone 

509-962-8093 Fax 

ELIZABlBTH D. STlBJPHlBNSON 

is pleased to announce the opening of her office. 

Bel levue Place 
800 Bellevue Way N .E. 

Su ite 400 
Be llev ue, Washington 98004 

Telephone 425-462-4052 
Facsim ile 425-462-5638 
seattledefense@aol .com 

Ms. Stephenson, formerly associated 

with the City of Bellevue as a criminal prosecutor, 
will focus her practice prima rily in the 

area of crimina l defense. 

MONTGOMlBlRY P URDUJE 
BLANKJ[N§lf-HJP & A USTIN JPLLC 

Attorneys/Seattle 

takes pleasure in a1rnounc ing 
the growth of our firm with. the addition of: 

Knger C. IBmodkiman 
Associate 

a nd 

Kriisitiaumai. L. JFai.nis 
Associate 

October 1999 

58th Floor, Bank of America Tower 
701 Fifth Avenue 

Seattle, Wash ington 98104-7096 
Telephone: 206-682-7090 

Fax: 206-625-9534 
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Anno1..1nGements 

SMYTH & M ASON, PJLJLC 
announces its formation effect ive 

NOVEMBER 1, 1999 

The firm will continue the practice concentrations 
of its principals in the areas of commercia l litigat ion, 
including public works construction, complex civil 

lit igation and class actions, employment law, 
and catastroph ic personal injury. 

The Fi rm 's principals are 

Jeffrey A. Smy1th 
and 

Ch:rii.§1tl(J)phe:r C. M .ai.sl(J)n 
The Firm is also pleased to announce the association of 

Shanum\ta M. Knii.bb 
Ms. Knibb is a 1997 graduate of the University 

of Washi ngton School of Law, where she was elected 
to the ORDER OF THE COIF and served as a managing 

editor of the Washington Law Review. 

71 st Floor, Bank of America Tower 
701 Fifth Avenue 

Seattle, Washington 98104 
206-62 1-7 lOO 

www.smychlaw.com 

TRUNKENBOLZ & ROHR PLLc 

is pleased to announce that 

C.ai.:ry P. D :riiskeU 
has become a partner of the firm. 

T he new name of the finn is 

TRUNKENBOLZ I ROHR I DRISKELL PLLC 

and will continue to emphasize 
legal issues concerning: 

Real Estate 
Business 

Litigation 
Estate Planning 

in our Washington office at: 

1 2 704 East Nora 
Spokane, Wa h ington 99216 

509-928-4 100 
trdvalley@dmi.net 
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The Lawyers of 

STOKES LAWRENCE, P.S. 

are pleased to announce that 

LORAL. BROWN 
has become a S ha reholder 

and 

RHJB lE. ZXNNJBCKJER 

DJBNKSJB A. BANASZJBW§KlI 
are now associated with the firm. 

800 Fifth Avenue • Suite 4000 

Seattle, Wash ington 98104-3179 

Telephone: 206-626-6000 

The 

Wa§lbiington State Bair A§§ocfatfon 

is pleased to offer 

advertising services in the 

Announcements section of Bar News. 

For more in format ion, 

please contact 

Jack You lilg 
Advert ising Manager, Bar News 

at 206-727-8260 

or 

e-mail: jacky@wsba.org 
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Calendar 

ESTATE PLANNING 

E.state Planning for Small- to Medium­
Sized E.states 
February 17 - Seattle; Februa ry 24 - Mr. 
Vernon. 7.5 C LE credits. By WSBA-CLE; 800-
945-WSBA or 206-443-WSBA. 

FAMILY LAW 

Family Law 2000: Spousal Support 
January 28 - Portland. 6 CLE credits pending 
(incl. 1 ethics). By O regon Stare Bar; 503-684-

74 13 . 

Family Law Tax Issues 
February 25 - Sea ttle. 6.5 C LE credits pend­
ing. By W SBA-CLE; 800-94 5-WSBA or 206-
443-W SBA. 

Professional Mediation Skills Training 
January7-9, 22-23 - Seartle. CLEcredirsTBA. 
By UW-CLE; 206-543-0059. 

Chapter 13: Entering the New Millenniwn 
January 13 - Seattle. 6. 75 C LE credits. By 
W SBA-CLE; 800-945-W SBA or 206-443-
W SBA. 

Fee-Based Electronic Resources 
January 17-Scarde. CLEcredirsTBA. By UW­
CLE; 206-543-0059. 

Bridging the Gap 
January 22 - Seacde. 6 .5 CLE credits pending. 
By King Coun ty Bar Association; 206-340-

2578. 

Interactive Negotiation with Professor 
Martin E. Latz and Dr. Judith M. Wolf 
January 27 - Portland. 7 CLE credfrs pending 
(incl. 1.5 ethics). By O regon State Bar; 503-
684-74 13. 

Trial Tactics 
February 18 - Vancouver. 4 CLE credits pend­
ing. By Washington Defense Trial Lawyers; 206-

521-6559. 

Americans with Disabilities Act/ 
Discrimination 
February 24 - Seattle. 7 CL E credits pending. 
By W SBA-CLE; 800-945-W SBA or 206-443-
W SBA. 

Covenants Not to Compete in Washington 
February 12 - Seattl e. 4 CLE c red its. By 
Lorman; 7 15-833-3940. 

REAL ESTATE 

Debtor/Creditor Issues in Real Estate 
February 2 - Portland. CL E credi ts TBA. By 

O regon Scare Bar; 503-684-74 13. 

Commercial Leasing 
February I 0- Spokane; February I I - Seattle. 
CLE credits TBA. By W SBA-CLE; 800-945-
WSBA or 206-443-WSBA. 

INSURANCE LAW 

22nd Annual Insurance Law Seminar 
January 20- Spokane; January 21 - Seaule. 6 
C LE credirs pending. By WSTLA; 206-464-

10 ll. 

RESEARCH 

Computer Camp for Counselors™: Basic 
Hands-On Workshop for Using the 
Internet in Your Practice (morning session) 
January26 - Seartle. 4 CLE credits. By WSBA­
C LE; 800-945-WSBA o r 206-443-WSBA. 
~Discount available if registering fo r more chan 

one workshop. 

Computer Camp for Counselors™: Legal 
Research Over the Internet (afternoon 
session) 
January 26 -Searrlc. 4 C LE credits. By WSBA­
C LE; 800-945-W SBA o r 206-443-\X/SBA. 
~oiscounr available if regisrering fo r more tlian 
one workshop. 

Computer Camp for Counselors TM: 

Advanced Net Use for Lawyers and 
Paralegals. 
January 27 - Seattle. 4 CLE credits. By WSBA­
C LE; 800-945-W SBA or 206-443-WSBA. 
' Discount available if registering fo r more than 
one workshop. 

Using the Internet for Legal Research with 
Leigh Webber 
February 11 - Portland. C LE credits T BA. By 

Oregon Scare Bar; 503-684-741 3. 

Y2K 

Daniel E. Zimberoff 
is available for referral, 

consultation or association on 
matters related to Y2K litigation. 

12 1 S Fourth Avenue, Suite 1 700 
Seattle, WA 98161-1 007 

206-623-4100 
zimberof@wscd.com 

Professionals 

PROBATE& 
GUARDIANSHIP 

Mary Anne Vance, 
co-author of the chapters on 

Estate Planning and Probate in 
Butterworth's Washington Civil 
Practice Deskbook, is available 
for association, consu ltation 

or referral of probate 
and guardianship cases, both 
contested and noncontested. 

THE LAW OFFICE OF 
MARY ANNE VANCE, P.S. 

1 11 I Union Bank of California Ctr. 
Seattle, Washington 98 164 

206-682-2333 
fax: 206-682-2382 

e -mail: maryanne@vancelaw.com 
www.vancelaw.com 

LABOR AND 
EMPLOYMENT LAW 

William B. Knowles 
is available for consultation, 

referral and association in cases 
involving employment 

discrimination, wrongful 
termination, wage claims, 

unemployment compensation 
and federal employee EEOC or 

Merit System Protection 
Board appeals. 

206-441 -7816 

APPEALS 

"A discourse on argument 
on an appeal would come with 

superior force from the judge who 
is in his judicial person the target 

and trier of the argument ... 
Supposing fishes had the gift 

of speech, who would listen to 
a fisherman's weary discourse 

on fly-casting ... if the fish 
himself could be induced to give 
his views on the most effective 

methods of approach?" 
- John W. Davis 

CHARLES K. WIGGINS 
Former Judge, Court of Appeals 

206-780-5033 
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CHILD ABUSE 

Steve Paul Moen 
is available for assistance 

and referral of civil and criminal 
cases involving child abuse, 
delayed recall and mental 

health counseling. 

SHAFER, MOEN & BRYAN, P.S. 
Hoge Building, Seattle 

206-624-7460 

CONSTRUCTION SITE 
INJURIES 

William S. Bailey, 
199 l WSTLA Trial Lawyer of the 
Year, is avai lable for association 

or referral ofconstruction site 
injury cases. 

FURY BAILEY 
l 300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 9810 1-3021 
206-292-1 700 or 

800-732-5298 

CALIF/WA DUAL-LICENSED 

Michael A. Aronoff 
Aronoff & McGoran P .S. 

Available for referrals, 
consultation or association on 

California matters. 
Heavy family law background. 

20 years' experience in California. 

253-874-0189 
fax 253-874-8005 

APPEALS 

Douglass A. North 
and 

Michael T. Schein 
are available for referral , 

consultation or association on 
all issues relating to appeals and 

the appellate process. 

MAL TMAN, REED, NORTH, 
AHRENS & MALNATI, P.S. 

141 5 Norton Building 
Seattle, Washington 981 04 

206-624-6271 

58 Washing ton State Bar News •JANUARY 2000 

EMPLOYMENT LAW 

Ricardo A. Guarnera 
is available for representation, 

consu ltation, referral and 
association in cases involving: 

employment discrimination 
(Title VII), wrongful termination , 

EEOC, federal employee, 
Merit System Protection Board 

appeals (MSPB), Age Discrimination 
in Employment Act (ADEA), 

Americans with Disabilities Act 
(ADA), privacy, unfair labor 
practices, background and 

conduct investigations. 

The Law Offices of 
Ricardo A. Guarnera, P.S. 

905 Hoge Building 
705 Second Avenue 
Seattle, WA 98 1 04 

206-381 -1292 
fax: 206-622-9190 

Website: Guarnero.com 
E-mail: rguarnero@aol.com 

INSURANCE 

Richard Gemson, 

former adjunct professor of 
law at UPS and former in-house 

counsel for North Pacific 
Insurance Co., is 

available for consultation, 
association or referral in 

matters involving all types of 
insurance coverage. 

506 Second Ave., Suite 161 3 
Seattle, WA 981 0 4 

206-467-7075 
fax 206-467-0101 

ETHICS & LAWYER 
DISCIPLINE 

Leland G. Ripley, 
former Chief Disciplinary 

Counsel ( l 987-94), is available 
for consulation or 

representation regarding all 
aspects of professional 

responsibility or discipline 
defense. 

206-781-8737 

Gl-a..ss-ifie-Gls-----

FOR SALE 

Practices available: Shoreline and South King 
Counry; other prospeccive praccices. Call for lat• 
est listing. For confidential information, Louis M. 
Millman, CPA, Coldwell Banker Commercial, 
425-453-6800; fax 425-646-5979; 800-459-
8660; e-mail lm millman@msn.com. 

$59.95: 1999 WA Srare C hild-Support Work­
sheets and Financial Declaracion com purer pro­
gram. Program calculares wages, FICA, taxes 
(schedule A, head of household, daycare cred it, 
earned-income credits, ecc.), imputes income, resi­
dential-care credit and Arvey (split cusrody) allo­
cation. 1999 update $17.95. Call L'lw Office of 
Frederick L. Hetter 253-759-6853. 

Law practice for sale: successful, long-term pro­
bate, guardianship and estate planning firm. Broad 
client base. Very good income, locared in Shore­
line (North King Counry, IO miles from down­
town Searcle). P lease respond to: WSBA Bar News 
Box 591, 2 10 1 4th Ave., 4th Fl., Seacrle, WA 
9812 1-2330. 

Complete Washington Reports: Appellant and 
Supreme Courr. Current advance sheers. Excel­
lenc condition! $2,500. Call Debbie at 206-269-
3490, exr. 1 19. 

For Sale: up-ro-date library materials including: 
Couch o n Insurance; Wash ington Reports; 
RCWA; Shepherd's; Jury Verd icrs and Norrhwest 
Personal lnju1y Litigation/Washington Arbitration 
Reports. AU reasonable offers considered. Call 
Gary Luloff ar Wagner & Luloff 509-248-50 I 0. 

SPACE AVAILABLE 

Downtown Seattle - Pacific Building: o ffice 
space wicl1 view on 2 1st floor for third artorney in 
cl1ree-attorney suite; includes secretarial space. Rea­
sonable rare includes conference room and law 
library. Copier and fax arc extra. Separate tele­
phone line available. Call Step hen ar 206-292-
9953. 

Sweeping, unobstructed view of Olympics and 
Elliott Bay (First lnrerscare Building, 4 1 st Floor): 
eleganr law office near courthouse. Reasonable 
rares include receptionist, basic messenger service, 
mail delivery, fax, rwo conference rooms, law li­
brary, fully equipped kitchen. For mo re informa­
tion, please call AnnaMarie 206-624-9400. 

Downtown office space available: one view or: 
fice available, including one secretarial space, re­
ceprionisr services and use of conference room. 
Please conract Jill at 206-623-0229. 

Hoge Building (2nd & Cherry, Seatrle): space 
for one or two lawyers and support staff in four­
lawyer suite wi th libra ry, fux, ere. 206-624-7460. 

Pioneer Square/Maynard Building: well ­
equipped economical law office for one acrorney; 
includes reception ist, conference room library, fax, 
copier, kitchenette. Congenial office sharing. Ask 
for Steve or Dale 206-447-1 560. 

Unjversity area (Laurelhurst): professional of­
fice suite. Share amenities wirh senior-level pro­
fessionals - arrorney, C PA, insu rance and 
eldercare professionals. NE 45rh, grear location, 
acrractive, pleasant environment. Optional joint 



marketing oppormniries. Escate planning or el­
der law arrorney preferred. Space available Decem­
ber 1. Please contact Carol ar 206-523-6470. 

Ballard: office space available in long-established 
Ballard law office; secretarial space and/or share 
secretary; library, fax, copier, parking; close ro 
banks and posr office. Call 206-783-4 100. 

Bellevue: newer. professional office space, five­
office building, shared common areas, waiting 
room, full kitchen, vaulted ceilings, skylighrs, 
many windows, gardens. Excellem location near 
Overlake Hospi ta.I. $600-1 ,200, call Jamie 425-
637-8755. 

Downtown Seattle office-sharing: $ 175 per 
momh. Also, full-rime offices available on 32nd 
floor, I 00 I Fourth Avenue Plaza . Close ro courts. 
Furnished/ unfurnished suites, short-term/ long­
term lease. Receptionist, legal word processing, 
telephone answeri11g, fax, law library, legal mes­
senger and other services. 206-624-9 188. 

Downtown Seattle office space: Bank of Cali­
fornia Building, rwo offices available: large office 
with southern view ($1 I 50), large secrerarial of­
fice available ($350). lndudes conference rooms, 
library, reccprionisr, voice mail, kitchen. Available 
now. 206-623-5221. 

Several offices available: prestigious Lynnwood 
office. (Windows open!) Overlooks lake. Services 
available. Affordable presemation packages. Re­
ferrals possible. Must have E&O. James 425-774-
0233. 

POSITIONS AVAILABLE 

Schweitzer Eng ineering Laboratories, Inc. 
(SEL) leads the electric power system protection 
industry in technology, service and value. We seek 
professional, non-smoking, mericulous individu­
als for our technical team. General Corporate 
Counsel: advise management on a broad range of 
corporate legal issues, including contract and em­
ployment law. Requires J .D. with abiliry ro pass 
Washington State Bar exam wirhin two years; at 
least five years' experience in corporate business 
law; the willingness to assume leadership role and 
responsibility for legal matters in a fasr-growing 
company producing sophisticated technical prod­
ucts. Experience with international business law 
is preferred. Applications are available on our 
website at w,vw.selinc.com; by calling 509-332-
1890; or at Schweitzer Engineering Laboratories, 
2270 N.E. Hopkins Come, Pullman, WA 99 163. 
SEL 24-hour jobline 509-334-4940. EEO/AA 
Employer. 

Davis Wright Tremaine LLP has a position avail­
able in its Seattle office for a lawyer with at least 

four years' experience handling federal income tax 
planning and transactional tax matrers. Excellent 
academic credentials required. Please send resume 
and academic transcripts ro: Debbie Barker, Davis 
Wright Tremaine LLP, I SO I 4th Ave., See. 2600, 
Seattle, WA 98 IO I. 

Wheeler and Associates: small, busy firm actively 
seeking enthusiasric team player with excellem 
people skills for associate position. Must possess 
some litigation experience (both jury and non­
jury), analytical and writing skills with a mini­
mum of two years' experience. Areas or law in­
clude real estate, business, construction, environ­
mental and potential for implementing employ­
ment law practice. Applicant must be self-moti­
vated and able to work independently. Salary ne­
gotiable. Preferred stare dare: late January 2000. 
Send resume, writing samples and letter ofimro­
duction to: l 212Jefferson Sr. S.E., Ste.201, Olym­
pia, WA 98501 or e-mail wheelerlaw@olywa.net. 

Mr. Vernon firm seeks associate attorney to fill 
new position. At least two years' experience pre­
ferred. General practice. Salary DOE plus ben­
efirs. Send resume ro: Tario & Associares, 4 13 
Somb 1st Sr., Mr. Vernon, WA 98273. 

Quality attorneys sought to fill high-end perma­
nem and contract positions in law firms and com­
panies throughout Washington. Contact Legal 
Ease, LLC by phone/425-822-1157, f.'\)( 425-889-
2775, or e-mail legalease@legalease.com. 

D .R. Jolrnson Lumber Company, an Oregon­
based forest products group has an opportunity 
for in-house corporate counsel. This position re­
ports directly ro the president. T he legal work in­
volves a broad range including labor, imurance, 
environmental, health, safety, contracts, taxes, liti­
gation and ocher issues a typical small business 
faces. The D.R. Johnson Lumber Company is a 
robust fo resr products firm with various locations 
in Eastern and Western Oregon and is headq uar­
tered in Riddle, Oregon. Experience in a business 
environment is preferred. Send resume and cover 

letter to: Micl1ael C hrisrian, D.R. Joh nson Lum­
ber Company, PO Box 66, Riddle, O R 97469. 

Well-established Spokane firm looking for an 
associate with the desire and ability ro work in a 
trial practice law firm. Position is with supervis­
ing attorney whose practice focuses on plaintiff's 
personal injury with substantial injuries. Salary is 
negotiable. Send r6ume and writing sample ro: 
WSBA Bar News Box 589, 210 1 4 rh Ave., 4th 
Fl. , Seattle, WA 98 12 1-2330. 

Minzel and Associates is a temporary placement 
agency for lawyers and paralegals. We are looking 
for quality lawyers and paralegals who are willing 
ro work on a contract basis for law firms, corpora­
tions, solo praccitioners ,me! governmem agencies. 
If you are interested, please call 206-328-5 100 for 
an interview. 

Litigation/negotiation attorney for personal in­
jury law 6rm: Canclidare must have jury trial ex­
perience and minimum of two years' civil litiga­
tion experience. Strong communicarion, imerper­
sonal and writing skills required. M edical back­
ground a plus. Salary commensurate with experi­
ence. Must be currem member ofWSBA. Fax or 
mail resume ro: Arthur Dustin Miller, 1220 Main 
Sc., Ste. 355, Vancouver, WA 98660; fax 360-694-
5919. 

Tax Director, Total Renal Care, Inc.: Under­
graduate degree in business and/or accouncing and 
either a Masters degree in taxation or a law degree 
with an emphasis in tax. CPA desirable. Other 
requirements include corporate taxation in fed­
eral and multi-scare matters, merger and acquisi­
tion as well as tax provision experience. Some in­
ternational experience background in both pri­
vate industry and public accounting is preferred. 
Responsible for the management of an in-house 
tax sraff consisting of 1 O+ people. (TR C's tax de­
partmem is a fast-paced and high-growth envi­
ron ment. T he ability for the Tax D irector to in­
rerfuce effectively with the accounting department 
is critical.) Position based in Tacoma, WA, requir­
ing up ro 50 percent travel, including regular trips 
ro TRC's Torrance, CA corporate headquarters. 
Fax resume to: 253-779-0500, arm: HR. 

Small Spokane AV rated business firm seeks as­
sociace/arcorney for business, estate planning, tax 
and probate practice. The firm offers a competi­
tive compensacion package and prefers C PN law­
ycr and/or LLM tax and two years' experience. 
Forward law school transcript, references and 
resume to: WSBA Bar News Box 590, 2101 4th 
Ave., 4th Fl. , Seattle, WA 98121-2330. 

CGU/Nortl1 Pacific Insurance Company seeks 
part-rime (29 hours/week) attorney with at least 
rluee years' lirigarion experience fo r its Borhell, 
WA office. Insurance defense experience preferred. 
Please send resume to: Steven L. Abel, Abel & 

Rates: WSBA membm: $40/first 25 words; $0.50 each additional 
word . Non-members: $50/first 25 words; $1 each additional word. 
Blind-box number service: $12 (responses will be forwarded). C heck 
paymenc (co WSBA) must accompany order. We regret char we are 
unable ro bill for classified ads or accept payment by credit card. 

the l st day of each month for the issue following, e.g., February I for 
March issue. No c:tncellations after deadline. Mail to: WSBA Bar News 
Classifieds, 2101 Fourth Ave., Fourth F l., Seattle, WA 98121-2330. 

Qualifying experience for positions availalble: State and federal law 
allow minimum, but prohibir maximum, q ualifying experience. No 
ranges (e.g., "5-10 years"). 

Deadline: Text and payment m ust be received (nor postmarked) by Questions? 206-727-8213; comro@wsba.org. 
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Biggs, 3330 Monte Villa Pkwy., Ste. 200, Borhell, 
WA 98021-8972. 

Hagens Berman, a firm wirh a national reputa­
tion for representing plaintiffs in class action and 
complex lirigarion, is seeking an associate wirh a 
minimum of rwo years' experience. Excellcnr sal­
ary and benefits. Send resume and cover lerrer to: 
H uman Resources, 1301 5rh Ave., Sre. 2929, Se­
attle, WA 98 1 OJ; fax 206-623-0594. For more 
information regarding our firm, please visit our 
website ar ,vww.hagcns-berman.com 

Senior attorney in Spokane, WA concentrating 
on probate, real estate and family law, looking 
forward to retirement after 50 years. See.kjng ex­
perienced attorney to buy our and take over prac­
tice. ASAJ~ Contact Maurice Cooper 509-467-
5685 or 509-236-3602. 

Attorney - Tacoma, WA: Signature Bail Bonds 
is pan of Emergency Financial Services, Inc., a 
holding company char develops and markers fi­
nancial products and services tO clients in emer­
gency situations. The company began operations 
in California in 1986 and has grown through ac­
quisition and organically to have operations in 22 
subsidiaries in l O stares. T he company is currently 
the nation's largest provider of su rety bail bonds 
to rhe retail marker, issuing in excess of 52,000 
bonds annually. The company is expected to gen­
erate $30 million in revenue in 1999 and has over 
300 employees. This position is located in our 
Tacoma, WA office and will support the bail bond 
and fugitive recovery operation in WA by han­
dling collection and foreclosure actions to recover 
monies expended on courc ordered forfeirures; ad­
vising departments regarding avoidance of legal 
liabiliry; defending a variery of claims and law­
suits fi led against rhe agency; preparing, updating 
and maintaining corpora re and employment docu­
ments for the agency; fi ling bail motions to pre­
serve agency's rights and to avoid entry of judg­
ments against the agency. Please fax resume with 
salary requirement or salary history co: 5 L0-742-
0875; e-mail dorieb@bailbonds.com; or mail to 
EFS, PMB #387,40087 Mission Blvd., Fremont, 
CA 94539, Arm: Corp HR. 

Small South King County family law firm seeks 
associate, willing to train. Strong people skills and 
de~ire to li tigate required. Salary flexib le and DOE. 
Please fax resume ro: 206-575-1744. 

Associate position: Grear Falls, MT firm seeks 
associare attorney interested in litigation practice. 
Prefer ar least cwo years' experience. Muse be ad­
mitted ro practice in Montana. Salary depends on 
experience. Send resume and writing sample to: 
Stephanie Reinhardt, PO Box 2227, Great Falls, 
MT, 59403. 

SERVICES 

Free referrals: Legal Club of America seeks attor­
neys to receive new clienrs. Must be licensed and 
maintain professional liability insurance. T here is 
no cost to participate, however, attorneys must 
follow a ruscounted fee schedule. All law areas 
needed. Nor an insurance program. Call 800-305-
6816; e-mai l carmen@legalclub.com or visi t 
hnp:/www.legalclub.com for more information. 
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Your senior clients can wipe out debts and stop 
monthly payments wirh a U.S. govern ment­
backed reverse mortgage from Seattle Mortgage. 
800-233-460 l. 

Billing software/conl:lict checker for attorneys 
- Y2K ready. Free functional demo programs: 
www.seabill.com or 800-684-3002. 

Contract attorney at your service! I perform le­
gal research and writing for Washington lawyers. 
Located near UW L1w Library. Will draft trial 
briefs and motions, review and organize docu­
ments, help with tria l preparation. Elizabeth Dash 
Botrman 206-526-5777; e-mail lizbortman@ 
sprintmail. com. 

Oregon accident? Unable to settle rhe case? As­
sociate an experienced Oregon trial artorney to 
litigate the case and share rhe fee. OT LA mem­
ber; references available; sec Martindale, AV-rared. 
Zach Zabinsky 503-223-85 17. 

C-tlifomia Litigation/collection: California arror­
ncy ready to assist you in your California needs: 
domesticating judgments, jurisdictional chal­
lenges, collections, depositions, li tigation. Rick 
Schroeder 818-879- 1943. 

Was your cLient injured or arrested in Las Ve­
gas? Craig P. Kenny & Associares, a law firm com­
mitted to the cl ient, practices primarily in the ar­
eas of personal injury, workers' compensation, 
medical malpractice and criminal defense. The 
firm consisrs of five attorneys with over 30 years' 
combined experience. Call Craig toll-free ar 888-
275-3369 or e-mail cpknassocs@aol.com. 

Minzel and Associates is a rernporary placemenr 
agency for lawyers and paralegals. We provide 
highly qualified attorneys and paralegals on a con­
tract basis to law fi rms, corporations, solo practi­
tioners and government agencies. Jeff Minzel, who 
worked at Davis Wright Tremaine for a number 
of years, carefulJy screens all attorneys and parale­
gals. H ighlights of d1e screening process include a 
personal interview, a derailed review of che 
applicant's legal and non-legal work experience, a 
review of the applicant's educational background, 
an evaluation of the applicant's legal skills, refer­
ence checks, a review for bar complaints and mal­
practice suits, and verification of good-standing 
status. These lawyers and paralegals can help you 
enhance profits, control costs, manage growth, in­
crease flex:ibil iry, improve client service and increase 
career satisfaction. For more in formation, please 
call us at 206-328-5 100 or e-mail us at m-and-a 
@msn.com. 

Contract attorney: experienced, accomplished 
trial and appellate attorney available. Fifteen-plus 
years' experience. Lirigarion and writing empha­
sized. References; reasonable rares. M. Scott 
Durton 206-324-2306; fax 206-324-0435. 

Complex litigation? We can co-counsel or pay 
contingent referral for complex lirigation, includ­
ing consti tutional law, civil rights, employment 
law, commercial litigation, personal inju1y and 
workers' compensation. We have successfully liti­
gated in che U.S. Supreme Cow-c and in federal 
and stare trial and appellate courts in several west­
ern states. AV-rated law firm practicing in Oregon 

and Washington. Cal l Willner Wren Hill & 
U'Ren, LLP, 800-333-0328 or 503-228-4000. 

Skip tracing-locator: Need to locate someone? 
Guaranteed locate or no charge/no minimum fee 
for basic locate. Over 95 percent successful. Na­
rionwide. Confidential. Verify USA. 888-2-
VERIFY. 

Natalie Hunter, Attorney: available for criminal 
defense referrals, court appearances and contract 
work. From $50/hour. Scarrle/King Counry. Call 
206-405-379 1; fax 206-405-3802; nhany@ 
uswest. net. 

Dear Oregon and Washington colleagues: For 
the past 18 monchs I have been working almost 
full-rime as a trial attorney for the 6,500 share­
holders ofBenj. Franklin Federal Savings and Loan 
in rhe billion-dollar lawsuit against rhe United 
Scares for the wrongful seizureofBenj. The trial is 
now cornplere and I an1 optimistic abour the forth­
coming decision. The time has come to resume 
my regular practice. I would welcome opportuni­
ties ro try, co-counsel, or consult on complex liti­
gation matters. Don W illner, Portland, O regon, 
503-228-4000; Klickitat Counry, Washington, 
509-395-2000. 

Legal Research Solutions 800-627-8047. Re­
search, court-ready trial and appellate briefs, sum­
mations oflaw, drafting of pleadings, motions and 
discovery. All areas oflaw and all jurisdictions avail­
able. Stare and federal. Nerwork includes attor­
neys wirh many years of practical experience. Ar­
eas of emphasis a.re also available, including rax, 
environmental, insurance, among ochers. Flat fee 
or hourly rares available. Seven days per week. 
Rush/long-rerm projects welcome. Fast turn­
around. MasterCard/Visa accepted. 

MISCELLANEOUS 

Cash now vs. payments overtime. We purchase 
all rypes of debt instruments including real-estate 
nores, business notes, srrucmred serdemcnrs, lot­
tery winnings and inheritances in probate. Please 
contact us regarding the current cash value of your 
receivable. Wes-Com Funding 800-929-1 108, 
Sam Barker, Esq., Presiden r; http://www. 
webuynotes.com. 

New attorney seeks retired attorney or judge to 
mentor him in the areas of family law and per­
sonal injury for current cases. Will compensate 
for time. Please send your resume to: WSBA Bar 
News Box 588, 2 101 4th Ave., 4ch Fl., Seattle, 
WA 98121-2330. 

France/Italy: representing owners of authentic, 
historic vacation ren tal properties in France 
(Provence and Burgundy) and lraly (Tuscany, 
Umbira and Rome) . Properties from $700 to 
$50,000 per week. L1w Office of Ken Lawson, 
206-632-1085; fax 206-632-1086; website Imp: 
/ /www.lawofficcofkenlawson.com;e-mai I kclaw@ 
lawofficeofkenlawson.com. 

Lump sums cash paid for remaining payments 
on seller-financed real esrare notes and conrracrs, 
business notes, structured serdements, annui ties, 
inheritances in probate, lottery winnings. Since 
1992. Cascade Funding 800-476-9644; http:// 
www.cascadefunding.com. 
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Kysar, Anne 
(w/Catherine Chaney) 
The Becc.1 Bill: ls the C ure Worse 
Than the Disease? 
APR p19 

Larson, Gary 
Smoke Meets High-Tech: The 
Wiring ofWashingron's Tobacco 
Case 
MAR p22 

Lawless, Greg 
Improve Your Accounts Receivable 
W ith a "Name the Moose (Elk) 
Head" Comest 
APR pl3 

Loeffier, Evan 
C amping and the Law 
AUG pl9 
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London, J. Tare 
(w/Kad1leen Hopkins) 
Diversity in the Practice of Law 
D EC p43 

McCarthy, Robert}. 
Narive Justice: A Look at Tribal 
Court Jurisdiction in Washington 
Scare 
AUG p38 

Michels, Jan 
Cascading Aspects of Professional 
Conduct and Public Prorecrion 
NOVpl9 

Electronic Court Records: A Dream 
or a Possibiliry? 
J UL p21 

Happy New Year! 
OCTpl9 

Implementing rhe Vision 
SEP p17 

"Just the Facrs, Ma'am" 
MARpl 7 

Lawyering in the 2 1st Century: 
Skating to Where the Puck Will Be 
APR pl7 

Listening, Really Listening 
AUG p23 

Relevance 
FEB pl9 

A Salute ro rhe Washingron Young 
Lawyers Division 
MAYp2l 

Where Three Key WSBA Issues 
Converge 
JAN pl3 

www.wsba.org 
J UN p17 

Miller, Kathleen A. 
(w/Janice E. Reha & Hank Fields) 
Challenging the American Dream: A 
Rapidly C hanging Workforce 
Dictates Another Look at Tradi­
tional Property Serdemems in 
Divorce Cases 
JAN p22 

Mosner, Zachary 
Real E.~rare Excise Tax Exemptions 
and 11 U.S.C.§1146 
FEB p30 

Nagle, James E 
T he Memoirs of Seu Oles: A Review 
of On Behalf of My Clients 
APR p32 

Nations, Veronica 
Fee Arbitration Services Offered 
Through the Alrcrnarive Dispute 
Resolution Program 
AUG p48 

Nerison, Rebecca 
The Depressing Nature of the Law: 
Is Law Hazardous to Your Health? 
JUN p38 

Ozretich, Zella 
(w!Bnrbam Harpe,) 
ABA Commission on Lawyer 
Assistance Programs: 12th An nual 
National Workshop 
JULp46 

(w!Marty Poue,) 
Getting the Small Law Office Up 
and Running 
!-"EB p42 

Make a New Year's Resolut ion to 

Plan for Reri rem en r 
JAN p3 1 

Peterson, Jan Eric 
(111/jeff Beifiglio) 
Supreme Court Considers MCLE 
Changes 
DEC p5 1 

Potter, Marty 
(w!Ze/ln Ozrerich) 
Gerring the Small Law Office Up 
and Running 
FEB p42 

Lawyers' Asisrance Program's Second 
Annual Statewide Conference 
MARp39 

Top Ten L,w Office M anagement 
Tips 
OCTp42 

Raby, Joyce 
Pro Bono Programs Go High-Tedi 
MAYp27 

Reha, Janice E. 
(w/ Kathleen A. Miller & Hank 
Fields) 
Challenging che American Dream: 
A Rapidly Changing Workforce 
Dictates Another Look at Tradi­
tional Properry Scrrlemenrs in 
Divorce Cases 
JAN p22 

Reister, Steven A. 
Or. Strangelaw or How I Learned tO 

Love the Berg 
SEP pl 9 

Schroeter, Leonard W. 
Artorney Representation : An 
Essenrial Righ t or Nor? 
SEP p3 l 

T he Declaration of Independence: 
T he Precursor of Equal Justice 
Under Law 
JUL p39 

T he Oury of the Judiciary ro Ensure 
Access ro Justice 
AUG p32 

T he Fundan1enral Right to Access to 

Justice: T he Hisrorical Antecedents 
MAY p32 

T he Jurisprudence of 
Professional ism 
JUN p44 

Obstacles ro Civil G ideon: The 
Washington Srare Experience 
NOV p29 

T he Righr ro Counsel as Developed 
in the United Scares Supreme Courr 
OCT p30 

Shaub, Joseph 
A Client's Perspective on "Legal 
Divorce" 
APR p27 
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Sinclair, Jaclyn R. 
Denial: Ir's Noc a River in Egypc .. . 
NOVp46 

Skeen, David 
Proving Pre-Trial Prejudice in a 
Criminal Case 
J UL p26 

Spaulding, Thomas E 
A Lawyer's Day ar rhe Unircd Srates 
Supreme Courr 
AUG p43 

Stone, Gail 
External Trends Affecting the 
Practice of Law in Washingron Srare: 
State Legislative Impacts 
NOVp37 

Sutton, Cl1ristopher 
Mediation Services Offered Through 
the Alrernarive Dispure Resolurion 
Program 
MAYp40 

Szamhelan, Timothy 
(w/ Pamela Cairns) 
External Trends Affecting the 
Practice of Law in Washingron Srare: 
Multidisciplinary Practice 
NOVp35 

Talmadge, Philip 
Alrernare Dispute Resolurion Comes 
of Age in Washington 
JUlp23 

On the Supreme Court 
MARp33 

Thompson, Lindsay 
T Came, [ Saw, I Read and Read and 
Read: Whar We've Learned in rhe 
Long-Range Planning Process 
AUG p27 

Practical Treatise is Exceptional 
Value 
JULP43 
Tolman, Jeff 
T he River Will Tell You All You 
Need co Know 
NOVp15 

T here Were So M any Red Flags, I 
Couldn't Shur My Door 
JUN pl3 

Tolman L,w Library (Nor) 
OCTpl 5 

We're All in T his Togcd1er 
SEP pl 3 

Veit, Christine 
"Raising the Bar" Survey Results 
AUG p25 

Warner, Daniel 
Gun Control 101: The Legal 
Underpinnings 
SEP p37 

Washington State Attomey 
General's Office 
Implementing Jnitiarive 200: The 
l nirial Issues 
FEB p21 

Welden, Robert D. 
Defining rhe Practice of law 
D EC p 19 

Winn, Randy 
External Trends Affecting the 
Pracrice of Law in Washingcon Scare: 
Issue-Sporting in Technology and 
Law Practice 2000-2005 
NOV p41 

Yu, Mary 
(w!Kaki A. Dimock and Shannon 
Anderson) 
T he Becca Bill: The Resr of rhe 
Srory 
JUN p32 

Zwerin, Steve 
Deftly Handling rhe Deaf (or 
Otherwise Disabled) Clienr 
NOVp27 

BY SUBJECT 
Americans with 
Disabilities Act 
The Increasing Irrelevance of rhe 
Americans wich Disabilities Act for 
Employment D iscrimination Claims 
in Washingron 
NOVp23 

Deftly Handling the Deaf (or 
Orherwise D isabled) Clienr 
NOVp27 

Alternative Dispute 
Resolution 
Mediarion Services Offered Through 
the Alrernarive Dispute R~olution 
Program 
MAY P40 
Alternate D ispure Resolution Comes 
of Age in Washington 
JUL p23 

Fee Arbirrarion Services Offered 
Through the Alternative Dispute 
Resolution Program 
AUG p48 

Access to Justice 
The Dury of rhe Judiciary ro Ensure 
Access to Justice 
AUG p32 

The Declaration of Independence: 
The Precursor of Equal Jusrice 
Under Law 
J UL p39 

The Jurisprudence of Professional-
1Sm 

J UN p44 

Positive Approaches ro 2 1 sr Cenrury 
Access ro J usrice 
MAYp22 

Pro Bono Progr:1ms Go High-Tech 
MAYp27 

The Fundan1enral Righr ro Access ro 
Jusrice: The H isrorical Anteccdenrs 
MAYp32 

A Vision: Equal Jusrice for All. H ow 
Do We Ger There? 
MAYpl9 

law Fund 1998 Report 
MAY-lnsert 

Obstacles ro C ivil Gideon: The 
Washi ngton Srare Experience 
NOV p29 



Awards 
Washington Srare Bar Associarion 
1999 
Awards Presentation 
OCT p38 

Bar News 
I 998 Index 

JAN p61 

The Board's Work 
JAN p35: Ti·ust and Estates Dispute 
Resolution Ace; Estate and Gift Tax 
Revisions; "Employee Benefir Plan" 
Expansion; Am endment of RCW 
6.1 3-Homescead Exemptions; 
Modification of Parenting Plans; 
Removal of Nonprofit Corporate 
Directors by Judicial Proceeding; 
Expansion of Equal Access to Jusrice 
Act; Supreme Court Update; H IV/ 
AIDS Sample Employment Policy 
for Washington Legal Employers; 
Celebrarion 2000 Slated; Amicus 
C uriae Brief Pol icy Considered; Ltw 
Office Managemenr Assistance 
Progrnm Manual; \lv'SBA Receives 
$65,000 Grant; Appoinanenrs; 
Budget and Audit Committee 
Charter Approved; MCLE lmple­
menration Committee, Civil 
Immunity for Bar Examiners 

FEB p45: Gearing Up rhe Legisla­
tive Machinery; Guide.lines for 
Mediation Program Approved; 
Criminal Law and lnreLieccual and 
Ind usuial Property Section Dues 
Increase; Long-Range Strategic 
Planning; RPC Commirtee 
Recommendations for Formal 
O pinion Regardi ng Outside Audit 
of Attorney Billing; Consumer 
Protection Committee Report; 
Access to Justice Report; LASER 
Project Report; Future Governmenr 
Ltwyers Section; lnrernacional 
Section Bylaw Changes Proposed; 
Personnel Committee Report; 
"Celebration 2000" Plans Conrinue. 

MAR p41 : Board Adopts Formal 
Opinion Regarding Outside 
Auditing of Attorney Bills; Legisla­
tive Update; Internacional Civil 
Righ ts Resolution; Appointmenrs; 
Celebration 2000 Plans Conrinue; 
Seattle University Law School 
Report; Young Ltwycrs D ivision 
Presenrat ions; Hotline Standards 
Proposed; ABA MulriDisciplinary 
Practice Report; Expense Policies 
Expanded 

MAY p43: Legal Advice I-Iodine 
Standards Adopred; No Position 
Taken on Mandatory Pro Bono 
Experience Requirement for Bar 
Applicants; Defin ing the Practice of 
Law Committee Looking for Help; 
O pportunities for Minorities Com­
mittee Renamed; Miscellaneous 
Board Matters; ADR Standing 
Committee Report; Survey 
Tabularion and Town Mecring 
Conrinue; Technology Topic of 

Western States Bar Conference; 
Court Rules Commircce Report: 
L1wyers' Fund for Clienr Protection 

JUN p46: Lawyer Discipline 
Progress Reviewed; Ltwyers' 
Assisrancc Program Updare; Long­
Range Strategic Planning Reaches 
Across Scare; \Vcbsicc Demonstra­
tion; Appointments; Gonzaga Ltw 
School Updare; American Bar 
Association Report 

AUG p52: Jan Eric Peterson: Court 
Rules and Procedures Commirtee 
Report; 'Tis the Season to Be 
Appointing; Formal Ecl1ic Opinjon 
53 Withdrawn; Professional Liability 
Insurance Shopping Expcdirion; 
L.1wyers' Fund for Client Protecrion 
Assessmenr Increase; General 
Reserve larger Redefined 

SEPT p47: License Fee Increases 
Ahead; Defining the Practice of 
Law; WSBA Membership License 
Fee Change for 2000; Public Legal 
Education Workgroup Report: 
Legislative Committee Appoim­
menrs; Proposed Court Rule 
Changes; Allstate Meets rhe Con­
sumer Protection Committee; ABA 
Mulci-Disciplinary Practice Rcporr 

OCT p44: Defining Momenrs; 
Definition of the Practice of L~w; 
Long-Range Strategic Planning 
Goals Approved; MCLE Implemen­
tation Conui1ittee Guidel ines; 
Insurance Underwri ting Negotia­
tions Conrinue; Legislative 
Committee Appoinrmencs; Legal 
Foundation Predicting Income 
Downrurn; Lawyers' Fund for Client 
Protection Annual Report; BARPAC 
on the Move; Keller Deductions for 
Fiscal Year 2000 

D EC p52: Guardian Ad Licem 
(GAL) Proposed Rules to Go to 
Supreme Court; Long-Range 
Strategic Planning Goal " Point 
Governors" Selected; Way Paved for 
Electronic Meetings; Reciprocity 
Becomes a Practical Reality; 
Appoincmems Galore; Young 
Lawyer's GAAP Program Funded 

Board of Governors 
We eccl a Few Good Men. Folks? 
L,wycrs? People? 
FEB pl? 

Sec Dick Run, Watch Dick Go: The 
Wiring of O ur New Bar Presidem 
O CT p20 

Welcome to rhc WSBA's Four New 
Governors 
O CTp22 

Book Reviews 
On Behalf of My Clie111s 
APR p32 

Closed Chambm 
FEB p38 

l reatise is Exceptional Value 
J UL p43 

Celebration 2000 
A "Bar Convenrion" in 2000) Yes -
Bigger, Better an<l Different! 
JUN p37 

Some Big Thanks, My Goals and 
Celebration 2000 
NO V pl ? 

Changing Venues 
JAN p38; FEB p47; MAR p43; 
APR p40 ; MAY p45; JUN p42; 
J UL p48; AUG p49; SEPT p45; 
O CT p43; N OV P' f7; DEC p50 

Civil Rights 
Attorney Representation: An 
Esscncial Right or Not? 
SE P p3 1 

Criminal law 
Major Criminal Law Decisions of 
the United Sraces Supreme Courr's 
1998-1999 Term 
DEC p21 

Defending the Sober Driver: The 
New .08 Alcohol Srandard 
JAN p15 

Proving Pre-Trial Prejudice in a 
Criminal Case 
JULp26 

Contract law 
Dr. Srrangelaw or How I Learned to 
Love the Berg 
SEP p 19 

Courts 
The Becca Bill: Is the Cure Worse 
Than the Disease? 
APR pl9 

T he Becca Bill : The Rest of rhe 
Story 
JUN p32 

Building Public Trust and 
Confidence in the Justice Sysrem 
J UL pl9 

A Lawyer's Day at cl1e United States 
Supreme Court 
AUG p43 

Let's Discuss the Supreme Court -
Everyone Else Has 
JAN pl I 

King County's Memal Health 
Courr: An Innovat ive Approach fo r 
CoordinaringJustice Services 
J UN pl 9 

Reforming Scace Supreme Court 
Elections 
MARp29 

On the Supreme Court 
MARp33 

Strained ro the Breaking Point: T he 
Current State ofWashingron State's 
Civil Equal Justice Delivery System 
MAYp28 

The Right to Counsel as Developed 
in the United States Supreme Courr 
O CT p30 

Definition of the Practice 
of Law 
Defining the Pracricc of Ltw 
D EC pl9 

Disciplinary Notices 
Admonitions 
Ackerman, Gary MAY p52 
Baechler, Charles MAY p52 
Berry, C. Nelson 111 DEC p54 
Cooper, R. Maurice AUG p54 
Cossey, Robert R. MAY p53 
Downing, Stephan AUG p55 
Forbes, Terry 0. MAY p53 
G ibson, John E. MAY p53 
Kelly, Hugh J. OCr p53 
Libey, GaryAUG p54 
Lundahl, Karen MAY p52 
Mandich, Robert JAN p49 
Olsen, Marvin MAY p52 
Rockwell, Gregory JAJ'-1 p48 
Schmidt, Kenneth MAY p52 
Sharp, Roger AUG p55 
Ucevsky, David MAY p53 

Censured 
Bolin, Eugene N. JUN p52 
Eichhorn, Christopher FEB p52 
Gibbs, Kristina SEP p54 
Greenlee, A. Graham APR p52 
Harcb, W illard JAN p47 
Moskowicz, Keith DEC p54 
Noble, Lorinda MAR p53 
Seiley, Patrick SEP p54 

Disbarments 
Aaby, John D. MAY p50 
Arkinson, John B. MAR p50 
Balloun, Roland 0 . Foster JUL p54 
Basarab, Richard A. MAR p50 
BroU11er, Dennis FEB p5 I 
Dollinger, Robert APR p47 
Huddlesron, John C. JUL p55 
Murray, Sally J. MAR p52 
Tippin, Courrney Lisa JUN p52 
Weidenkipf, Jerold NOV p50 

Reprimands 
Atherton, Richard Dorn JAN p47 
Fawley, Cacl1crine L. DEC p54 
Jones, Michael E. JUN p53 
Neil, Gerald OV p5 I 
Ritchie, Craig AUG p54 

Suspensions 
Barm, Sharon MAY p50 
Benson,) . Marvin JUN p52 
Carucci, RodericAUG p 54 
Cockrum, David W. MAY p5 I 
Eich horn, Christopher FEB p52 
Haskell, Stephen C. JAN p47 
Holland, Michael NOV p50 
Lincoln, Robert J. APR p47 
Sd1armach, Gregory APR p50 
Wheaton, ThereseAJ>RIT, p51 

Dissolution 
A Clienr's Perspective on "Legal 
Divorce" 
APRp27 

Challenging the American Dream: A 
Rapidly Changing Workforce 
Diccates Another Look ar Tradi­
rional Propcrry Settlements in 
Divorce Cases 
JAN p22 

JANUARY 2000 • Washington State Bar News 63 



Ethics 
Ethical Problems in Document 
Production 
Al'R p43 

T he Practical and Ethical Consider­
ations oflntcrner Adverrising: 
Lawyer Advertising on rhe Internet 
DEC p32 

Billing Ethics 
FEB p48 

The Preamble to the Rules of 
Professional Conducr: An lmportanr 
Gui<le to Professionalism 
JAN p32 

The Ethics of lnciviliry 
JUL pSO 

Lawyer Discipline: 1998 Summary 
Reporr 
JUN p49 

Discovery Practices a.nd Problems 
MARp45 

Ethical Obligation ro Provide Pro 
Bono Service 
MAYp47 

Losing or Damaging rhe License ro 
Practice Law 
OCTp48 

.Reporting Professional Misconduct 
SEP p49 

Cun Control 
Gun Control IO I: The Legal 
Underpinnings 
SEP p37 

Indian Law 
Narive Justice: A Look ar Tribal 
Coun Jurisdicrion in Washingron 
State 
AUG p38 

Initiative 200 
Implementing lni tiarive 200: The 
Jnirial Issues 
FEB p21 

Interim Suspensions 
(11011-disciplinttry) 
Bearry, Barbara j. JAN p49 
Balloun, Roland 0. Foster MAYp53 
Everard, Scott A. MAY p53 
Harken, GrancjUL p55 
Knedlik, Will NOVp52 
Moner, Melinda FEB p52 
Murray, Sally J. JAN p49 
Seidlit-,, Kelly M. MAY p53 
Tasker, Michael K DEC p54 
Watkins, Terry P. MAR p53 
Watkins, Terry P. MAY p53 
Weidenkipf.Jerold R. MAY p53 

Lawyers' Fund for Client 
Protection 
T he Lawyers' Fund for Clicnr 
Prorection Committee 
APRp52 

l~1wyers' Fund for Clienr Prorection 
Annual Report 
OCTp46 

Law Practice Management 
The Lw,yer as Hero: A Pride of 
Lions, a justice of L1wyers 
J UN p24 

External Trends Affecting the 
Practice of Law in Washingron Srate: 
Multidisciplinary Practice 
NOY p35 

Lawyer Services 
Beyond the Words: Understanding 
What Your Client is Really Saying 
Makes for Successful Lawyering 
APR p37 

Fee Arbitrarion Services Offered 
Through the Alternarivc Dispute 
Resolution Program 
AUG p48 

The Verdier 
DEC p48 

Lawyers in Trouble: You Can Help 
DEC p .1 7 

Getting the Small L1w Office Up 
and Running 
FEB p42 

Make a New Yc,u's Resolution ro 
Plan for Reriremen r 
JAN p3 1 

ABA Commission on l~1wyer 
Assistance Programs: J 2rh Annual 
National Workshop 
JUL p46 

The Depressing Nature of the Law: 
ls Law Hazardous co Your Health? 
J UN p38 

Lawyers' Assistance Program's 2nd 
Annual Statewide Conference 
MARp39 

Mediarion Services Offered Through 
the Alternative Dispute Resolution 
Program 
MAYp40 

Denial: Ir's Nor a River in Egypr. .. 
NOYp46 

Top Ten Law Office Management 
Tips 
OCTp42 

Modern- Day Scress: Our Survival 
Mechanism Gone Awry 
SEP p4 1 

Legislature 
Legislative I ews FEB p45 
New Legislation of r merest ro 
Atrorneys: Highlights 
J ULp31 

External Ti-ends Affecting chc 
Practice of Lw, in Washington Stare: 
Seate Legislative Impacts 
NOVp37 

Long-Range Strategic 
Planning 
" Raising rhe Bar" Survey Results 
AUG p25 

I Came, l Saw, I Read and Read and 
Read: What We've Learned in the 
Long-Range Planning Process 
AUG p27 

Results of Statewide Town Meetings 
Synthesized 
AUG p29 
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External Trends Affecting rhe 
Practice ofL'lw in Washingron Srate: 
Mulridisciplinacy Practice 
NOVp35 

Srare Legislative Impacts 
NOYp37 

Issue Sporting in Technology and 
Law Practice 2000-2005 
NOVp4! 

D iversity in the Practice of Law 
DECp43 

Raising the Bar - Planning for the 
Furure 
AUG p2 1 

Implemencing the Vision 
SEP pl 7 

MCLE 
Supreme Court Considers MCLE 
C hanges 
DEC p51 

Notices 
Celebration 2000 
J UN p37 

Average Coupon Equivalenr Yields 
from the Auction of26-week 
' li-easury Bills: l 989 ro Dace 
J UN p53 

Proposed Revisions to RPCs I .8(g) 
and (h) 
MAYp4 1 

Pro Bono 
Pro Bono Programs G o High-Tech 
MAYp27 

Professionalism 
The Lawyer as Hero: A Pride of 
Lions, a j uscice of L1wyers 
J UN p24 

Professionalism and 
C ivility: Are We Making Any 
Progress: 
JUN pl5 

The Jurisprudence of Professional­
ism 
J UN p44 

Tax 
Real Estate 1ax Exem prion and 
11 U.S.C.§ 1146 
FEB p30 

Technology 
E-Mail: Privacy i.n che Workplace 
APR p34 

Electronic Evidence: Durability of 
Records and rhe Preservation ofTree 
AUG p46 

T he Practical and 
Ethical Considerations of lncernet 
Advertising: Online Lawyer 
Direcrories 
DEC p30 

The Pracrical and Ethical Consider­
acions of lnrernet Advertising: 
Lawyer Advertising on the Internee 
DEC p32 

Its the End of the World as We 
Know It (and I Feel Fine ... ) 
DECp46 

Libel Law Hi ts the Nee 
FEB p36 

The Greyhaired Cyberpunk 
JAN p29 

The Electronic Communicarion and 
Privacy J\cr of 1986: And a Closer 
Look at rhe ABA Opinion on 
Unencrypted E-mail 
JU L p44 

Electronic Court Records: A Dream 
or a Possibility? 
J UL p21 

Co11fidcnrial Communications, 
Encryption and Other Secret Stuff 
J UN p40 

www.wsba.org 

J UN pl7 

Smoke Meets High-Tech: The 
Wi ring ofWashingron's Tobacco 
Case 
MAR p22 

CyberPorn Law is Born 
MARp34 

E-mail: Privacy in the Legal 
Workpbcc 
MAYp37 

External Trends Affecting the 
Practice ofl.1w in Washingron State: 
Issue-Sporting in l cchnology and 
Law Practice 2000-2005 
NOVp4 1 

The Oifficulry of Prosecuting High­
"[ecl, Crimes 
NOV p44 

lssue-Spocring in Technology and 
Law Pracricc 2000-2005 
NOV p41 

Extensible Markup Language: A 
Persisranr Universal Encoding 
Sd1eme 
OCT p40 

WSBA 
1999-2000 Committee and Secrion 
C hairs 
OCTp23 

A Tribute co WSBA's 50-Year 
Members 
OCTp37 

Washington State Bar Associarion 
1999 Awards Presentarion 
O CT p38 

Annual Committee Reports 
OCT p55 

Section Annual Reporrs 
SEPT p56 

WSBA 1999 Annual Report 
SEPT-Insert 

Y2K 
The Y2K Act: Notification Tricks 
and Tips 
OCTp24 

Young Lawyers Division 
A Salute ro rhc Washington Young 
L1wycrs Division 
May p21 
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Difference of opinion. 
536 Minn. 361 ~ORTH WESTERN REPORTER. 2d SERIES 

Eleanor Loul, BOOM, Reapondt.nL 

Rollat1d Oavld BOOM, Appellant. 

No. C2-S3-1956. 

Court of Appeals or Minnet<1ta. 

April 23, 1~85. 

J 

367 NORTH Wl::STERN REPORTER. 2d SERIES 

Elt anor Louts 800)1, Retpondt nl, 

Roll•nd Du·ld BOOM, Appellant. 

No. CZ-&s-195'. 

Court oJ Appeals of lilinnaot&. 

April ZS, 198$. 

Review Dtnitd Junt 27, 1985. 
Case synopsis~ 

lJpon motion or wife, appul by hua­
blnd from • j\ldrmtnt t cttrtd in a maz-. 
riagt disloluUOll procttditle was dismb.aed. 
HusbtM l)Wtioned for reinstatement of 
appeal. Tbt Court of Appwl, Pet.tr S. 
Popovich. J., deni«i the petition, and hu1• 

►KcyCi tc 
warning llags 

appear on Lhc cases 
in West.law 

band petitioi>ed ro, further mitw. Tht 
Supttme Court, Coyne, J., 361 N.W.2d 34, 
reversed &nd remanded. Upon Hm&nd, lht 
Districl Court, Travene County, Bruce N. 
Reuther, J ., divid.d lM p1,M1' prop,e:rtJ, 
Awn-I wu taken. The Court or Appeala, 
Sed&'Wk, J,, held th:ac 0) di$proportion-
1te award of marital property to hlllband 
WU jtultlf~ when IS Yet.I'll lapt,ed be-
tween ,ervice of 1ummo111 and eornpla.int 
and marriart dluolotion and property wu 
acquired ,o~ly by husband during that pe, 
riod, and (2) trial court may amffi! ha 
judpant any bme be.Core appeal time on -> Key Numbers ~iud..,..,.xp;,,,.. 

' Alfinnod. 
link cases on 

J. Dl•orc~ -:.SU3) 

same point prope~ta7.~ ::;:.~~m;t~~ 
l3 )'f'an b.paed bttween servke or sum­
mon, and eompla.int aJMJ tht inarna&• dit­
tolution a.ad the prope:rty w.. ~uittd 
aoklr by husband durinc that pmod. 

t. JGCfrment ~H1 

< Trial court O'llf amend it.a jud(l'Ot.Qt 
a.ay time bt-Cor. appeal time on Jwamtnt 

Index Lo where expl,ff. '8 M.S.A.. Rules ci..Proc .. Rula 
. . d . d •2.<>z 69.03. 

pomL I!, ISCUSSC s. Dim« ••um, 2) 

in opinion nbitc~modi~:t:x~':eS:~ 
art product of miltake or !rau.d; howC\-er, 

this dca. not pmlode trial court Crom r.­
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amendmenL pursuant. to rule. '8 M.S.A .. 
RulH Ci•.Proc., Rule 62.02. 
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tht aiimmons allCi complaint acd the. dis» 
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by the bu.band during that Ptriod. 
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NIERENGARTEN. JJ, 

OPlNION 

S.EOGWICK., Judit· 

Appella.nl Rolland Boom sod respond@nt 
Elunor Boom both ehallene-e the trial 
court's dmston of property. Rolland sl&o 
allta"BI the trial e.ourt, t1'1"fd: {I) lo •mend­
Jn;: It.I judCffi4!'nt df!Cl"tt wi~t any (ind· 
inp. uplanaUon or juati(JCation; •od (2) 
award.Ing Eleanor at.tome)' fcu. We a!· 

r""" 

FACl'S 
Appellant Rotland and relpoodent Elel,· 

nor Boom were married in 19bl. ThtJ 

OPINION 

SEDGWICK. Judge. 

Appellant Rolla.nd Boom and rupondf:nt 
Eleanor Doom bot!! ehaDtnre Ule trial • 
court's divition of propl!rty. Rolland also 
alleges the trial co\lrt ffl'Cd: (1) In amend· 
ing its jud.,ment det1tt without any find­
ings, expta.natlon or justmcauon: and 00 
awarding Elnnor •ttorocl• ('6. We a!• 
ram. 

FACTS 
A~llanl Rolland and rtt:poodent Elea· 

nor Boom wer-e married in 1951. Ther 

OTHERS 

Opinion wiLh 
cit.al ions verified, 
rrrors corrected and 
parallel cites added 
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