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When it comes to tracking down legal
precedent, good instincts will take you only
so far. What you really need is a legal research
tool that retrieves the information you want, and
puts it into a context that’s relevant to your case.

With CD Law’s new Annotated Revised Code
of Washington, you'll find everything you're
looking for right under your nose.

Our ARCW puts you hot on the trail by
bringing the statutes you need to the top of
the heap. Best of all, each includes a summary
of relevant case law which interprets the statute
for you and applies it to real life situations.

CD LAW

Your search is over

(206) 623-1688 -

Internet:

Hunting Down

Case Law
Just Got
Easier.

Need to hunt in other areas?

To help you in your pursuit, we've recently
extended our services (o include: Federal Court
Decisions, including Ninth Circuit Court of
Appeals; The Shepard’s” Citation Service; The
United States Code Service; U.S. Supreme Court
Reports, Lawyers’ Edition, and other extremely
useful databases.

To get more information or a FREE trial, call
(206) 623-1688. For easy, efficient legal research,
we're an attorney’s best friend.

w
LEXIS-NEXIS

www.cdlaw.com




Do You Know Why Washington Lawyers
Choose Hall-Conway-Jackson, Inc. for
Professional Liability Insurance?

VARV gl e i gl ieReid =16 lisd available, up to $20 million for qualifying firms.

I R = e = K =Tololaiilel ==lielell options, including unlimited. Also free death or disability extended
reporting periods.
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(0ol =Ir=1o =N e (o) (e [le BieIMEVAEIE] acting in the capacity of an Arbitrator, Mediator or Notary Public.
(Ol g=) gl Vel R=rde =g of $500 per day, up to $5,000 maximum per claim for attendance at a

trial at Westport's request. The deductible is waived for this provision.

'_Reimbursement up'to $7,-50_O' per policy period for expenses incurred as a result of disciplinary
proceedings. The deductible is also waived for this provision.

Claims made and reported form QiGERIGCER R EVRulIRETR
@DE sl Ril SR uEVA=Cled to have limited claims expenses paid in addition to the limit of liability.

(OFe]=To Il ol ol (= e EIN TNz aler=d programs are now part of Westport Insurance Corporation (a GE
Services Company), rated A++ by A.M. Best and AAA by Standard
and Poor's - their highest rating.

We welcome 'br:o__k_ér inq_uiries. Ask your broker to contact us.

For additional information, call Kate Dougherty at:

HALL-CONWAY-JACKSON, INC.  2%ThigAve NE. Ste. 502 Westport

INSURANCE BROKERS/ Seatle, Washington 98125 West .
it : port Insurance Corporation

PROGRAM ADMINISTRATORS Tl 508 S paga e com A GE Capital Services Company

Formerly Quinan-Pickering, Inc. Fax (206) 525-4280 Incorporating Coregis Lawyer Programs
Insuring Washington Lawyers Since 1960 (800) 877-8024 www.westportins.com




i lawyer heaven,
even associates dont have to Shepardize;
and three billable hours is a very long day.

In Washington, West Group is changing how lawyers acquire
research tools. Our representatives will do whatever it takes to
make West Group an integral part of your legal practice- such
as helping you upgrade to KeyCite®.

Objective research proves KeyCite finds more citations

than other citators. In a recent independent survey, KeyCite
located 57% more.* Why? Because KeyCite's comprehensive
approach blankets every case in the National Reporter System®,
more than one million unreported cases, 600 law reviews,
thousands of ALR" articles and other leading treatises.

“Whatever it takes” also means that each and every West Group
product. service and promotional package - including Westlaw”,
WestlawPRO™ and westlaw.com™~is on the table. Talk to your
West Group rep to find out about the latest deals.

The trademarks used here are the trademarks of their respecive owners.
West Group trademarks are used herein under license. Offer valid only in U.S.

© 1999 West Group:  2:9841-3/699 | 737292

BancroftWhitney « Clark Boardman Callaghan
Lawyers Cooperative Publishing « Westlaw ™ « West Publishing

Mly walt for your rewar 12

For example, current CD Law/Lexis customers will have the
opportunity of a lifetime to maximize their resources with FREE
West Group products. Current West Group customers will have
a wide range of attractive choices that were unthinkable only a
few months ago.

So act now. Unlike lawyer heaven, these deals are not eternal.

CONTACT YOUR LOCAL WEST GROUP REP
TO LEARN THE EXCITING DETAILS.

CALL 1-800-762-5272, FAX 1-800-291-9378
or E-MAIL us af: washington@westgroup.com
When you call, please provide OFFER NUMBER 737292.

* NOTE: All data taken from “KeyCite and Shepard's— Coverage
and Currency of Citations to Recent Cases: A Comparative
Study” by Fred R, Shapiro, published in Legal Information Alert,
Volume 17, No. 4, April: 1998. For a FREE copy of this study,
call 1-800-762-5272 today!
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To broaden your wvision.

Introducing the FOCUS"™ feature. A unique research tool now available through
the SHEPARD'S® Citations Service, and only available on LEXIS®-NEXIS®.

The SHEPARD'S Citations Service remains

unsurpassed in case validation. With the addition of ®

the exclusive FOCUS feature, SHEPARD'S also gives p)

you unsurpassed capabilities to broaden your research. epdr S
You can hone in on citing references by fact patterns or

points of law without the limits imposed by headnote
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Now Available for Lease
Former Nordstrom Executive O
in Downtown Seattle

Handsome office space suiting boutique law
firms. Built-out offices, conference rooms,
admimistrative and reception areas.

&

1ces

Two Opportunities:

e Fourth Avenue and Pike Street in the historic

Seaboard Building. 7,700 rentable square feet.
12 offices, one board room and one conference room.

Ready for immediate occupancy.

e Fifth Avenue and Pike Street in the 1501 Fifth
Avenue Building (above the southern portion of the
former Nordstrom store). 12,300 rentable square feet.

14 offices and one conference room.

For Leasing Information:
¢ LLou Pepper, Jr., 206-340-9897
e E-mail: pep@pinest.com

* Pine Street Development L.L.C.,
developer and owner of Pacific Place

BRF 65 53 RRR BER
REEREE EXERNEARR N

Fifth Avenue elevation of the renovated former Nordstrom store. TR T T

Also Available for Lease:

Additional Class A office space in the renovated former

Nordstrom store. Up to 25,000 square feet contiguous. PINE STREET

‘lall ceilings. Large windows. Above new retail at street- DEVELOPMENT LLC.

520 Pike Tower, Suite 2200
Seattle, Washington 98101
Tel 206.340.9897

level. Unique space in a great neighborhood.




Lawyer Jokes Absorhing

Societal Venom

Editor:

What's black and brown and looks good
on a lawyer? A Doberman. What do you
have when you've got 10,000 lawyers at
the bottom of the ocean? A good start.
What’s the difference berween a dead law-
yer in the road and a dead skunk in the
road? There are skid marks in front of the
skunk.

In his article on lawyer-bashing [“The
Lawyer as Hero: A Pride of Lions, a Jus-
tice of Lawyers,” Bar News, June 1999, p.
24], Randolph Gordon points out that
lawyer jokes, if directed at ethnic or reli-
gious groups, would be considered highly
offensive. Thats certainly true. What I
find fascinating, however, is that many
lawyer jokes seem to have started out as
ethnic or religious slurs.

On many occasions, I've heard a law-
ver joke, like the ones above, that is fa-
miliar because [ first heard it in elemen-
tary school as a racist taunt — with the
target, of course, being African Americans
rather than lawyers. And I don't need to
tell you what word replaced “lawyers.”

Strangely enough, I think this move-
ment toward targeting lawyers may be a
sign of progress. Lawyers are a minority
— at least outside Washington, D.C. —
but they aren’t an oppressed, discrete, or
insular ethnic or religious minority. As a
result, they seem to have “absorbed” these
taunts as our society has become (perhaps)
a lictle less racist and close-minded and
(certainly) a little less openly racist and
close-minded.

When I identify myself as an attorney,
and then hear the inevitable lawyer joke,
[ try to concentrate on the fact that 'm
absorbing some of the societal venom that
used to be directed at religious and ethnic
minorities. That’s noet much comfort, to
be sure, but at least it’s an optimistic ap-
proach.

Meanwhile, I'm slowly building up a
collection of jokes about real estate agents.

Douglas M. Garrou
Richmond, Virginia

%&

Level of Professional Civility is
Disappointing

Editor:

I have been reading the recent articles on
professionalism and civility. Allow me to
share the following with others, so law-
yers who may have experienced similar
problems will see they are not alone.
Hopefully, those engaging in such rude-
ness will re-think their behavior.

I have been practicing law for four
years. The first year I practiced I worked
in an Olympia law firm, a very good firm
i ‘5‘*@2 e

I O e
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Contract e> Permanen,t

Attorneys e5 Paralegals

Quality candidates, outstanding
customer service and reasonable rates
are our top priorities!

Lynda J. Jonas, Esq.—Placement Director
615 Market Street, Suite B * Kirkland, Washington 98033
425-822-1157 . 425-889-2775 fax

legalease@legalease.com

with respected and professional partners.
I was working in the area [ had dreamed
of practicing in — labor law. One of my
first cases involved a wage claim by a
former Oak Harbor employee. The op-
posing counsel was well-known and had
many years of experience. | eagerly inves-
tigated the case, filed the complaint and
waited for an answer. Twenty days passed
— no answer. | went to my supervising
partner for advice. “Call and remind op-
posing counsel.” [ called his office, no less
than three times, and never received a re-

SElE ”w&@-'w
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Sattsfaction Guaranteed

http://www.legalease.com %
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¥ Ashford

billable hours protection.

Professional liability and bonds available.

McAloon

Independent Insurance
Brokers since 1922

Featuring KemperLaw™ Underwritten by Kemper Insurance Companies.

KemperLaw™ is a businessowners policy designed specifically for law firms including

Call for a Consultation Today!

Roberts ¥

3815 - 100th St SW., Suite 47
P.0O. Box 99968

Lakewood. ¥ A 98499
(233) 38 1-1300 or (800) 362-7935
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turn call. More time passed. [ again went
to the partner for advice. “Call again and
tell him you will have to move for default
if you don't get an answer.” I called again,
and still no return phone call. After 30
days I was rold to set it for defaultand see
if that generated an answer. I was also told
that this lawyer was notorious for doing
things only when he had to. I set the mat-
ter for default in the correct county, which
was an hour’s drive from Olympia. The
macter was set on a Monday. On Friday
at 4:30 p.m. [ received a call from an as-
sociate in the firm asking if I would delay
the proceeding. I did so for one week. The
following Friday I again received a call
asking for another delay. I said, “No, by
the time I get to court it will have been
42 days since I filed the complaint. If I
don’t have the answer before I leave on
Monday, I'm going to court.”

Needless to say, I did not get an an-
swer before I left Olympia. The opposing
counsel filed an answer by fax at 9 a.m.
while I was standing in court obtaining
the default judgment. Being the ethical,
nice person that [ am, I kept checking in
the Clerk’s office to see if the answer had

been filed by fax. I even checked after 1
got the judgment. When I checked again
after court, the filed answer was there.
Being new to the practice of law, I wasnt
sure how to proceed. It never occurred to
me to go back and talk to the judge. This
was, alter all, my first cime in court. I drove
back to my office and asked my supervis-
ing partner what to do. [ was told, “Well,
there are two ways to handle it, but the
outcome will be the same. The court will
set aside the default because they don't like
them. So, you can either agree to set it
aside or make the opposing counsel move
to have itsetaside.” Since it seemed point-
less to go back to court, an hour away, 1
was prepared to agree to have it set aside.
[ then received a phone call from the op-
posing counsel, who immediately burst
into a tirade. He called me sneaky and
unethical, implying I had gone behind his
back to get the judgment. He told me if 1
continued to practice this way my repu-
tation as a lawyer would be mud. He even
swore at me. Then after all this yelling he
calmly asked if I would agree to set aside
the default. I simply replied, “No.” He
didn't deserve the courtesy, since he was

HAYNE,
Fox 4 Bowman

www.DUI defense.com
425-451-1995

“Hayne, Fox & Bowman earned its
reputation as the state s top DUI defense firm
the hard way — by starting with the premise
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showing none to me.

I tiled an affidavit with my reply to his
motion, explaining the unreturned phone
calls, the last minute request for delay, and
my discovery of the filed answer after I
obrtained the judgment. We went to court,
where this attorney implied to the judge
that I had been unethical. He used my
honesty against me and implied that I
knew about the answer and got the judg-
ment anyway. [ was stunned, shocked and
speechless. The judge asked me why I
hadn't come back into court with my dis-
covery. Speechless, I didn't know how to
tell him I was new, didn’t know how to
proceed, needed advice, and had never
been in court before. I could not believe
that I had followed all the rules, been hon-
est, and was being called on the carpet.
The judgment was set aside. I drove back
to Olympia determined to quit the prac-
tice of law. I was disappointed that a sys-
tem of rules didn't follow its own rules. 1
was disillusioned that a fellow attorney
could be so despicable.

I didnt quit. T garnered much from
my first legal experience — all of it bad. 1
learned that honesty is not always re-

there is no case

that can’t be won.’
Tony Savage

9

defense




warded in the law, and that there are law-
yers who are lazy and shift the blame for
their inadequacies to others. I discovered
that lawyers who should be mentoring
and teaching young lawyers sometimes fail
in that area.

Now, four years later, | have met many
attorneys like my first opposing counsel.
I have had my integrity called into ques-
tion by attorneys who think they some-
how gain the upper hand when they ma-
lign opposing counsel. It no longer shocks
or stuns me. It just disappoints. The law
is a system of rules designed to bring or-
der, civility and justice to a society. When
lawyers sink to unprofessional behavior
and when they yell at opposing counsel,
they denigrate the system which I hold in
high esteem. I refuse to allow myself to
sink so low. I will continue to zealously
advocate for my clients in my own nice,
honest way. I disagree that civility codes
are an effort by some to squelch the voice
of the different. Civility and profession-
alism don' recognize class. These concepts
do not belong to the rich and privileged.
They belong to every person on the
planet. All people deserve to be treared
with respect and dignity. Do we need a
code? I don't think so. Be civil and pro-
fessional even when faced with conduct
that shocks and stuns. T will wear off on
those around you. In the end, legal cases
are won or lost on the merits, not on who
yells the loudest. And, in case you are cu-
rious, my client eventually prevailed and
[ never raised my voice.

Christine L. Zackula
Spokane

Jury Nullification Consequences

Are Enormous

Editor:

Tom Stahl’s recent letter to the editor [Bar
News, July 1999, p.12] advocating the
principle of jury nullification raises inter-
esting questions. That principle allows
juries to decide the law as well as the facts.
It is most often cited in support of nulli-
fying unpopular laws, and certainly in a
few isolated but notable cases, nullifying
juries have altered the course of our
nation’s history, perhaps for the better.
However, in other cases, juries governed
by passion or prejudice have repudiated

the law in convicting innocent defendants
because of their religion, skin color or
ethnicity. Jury nullification, once un-
leashed, will be hard to keep on the path
of righteousness.

To be intellectually honest, if we em-
brace jury nullification we must do so
without qualification. The consequences
of that choice are enormous. Imagine a
criminal justice system in which, as Mr.
Stahl suggests, juries were truly allowed
greater latitude “to hear all of the evi-
dence.” Confessions and evidence seized

in violation of our constitutional rights
would be routinely admitted at trial. The
exclusionary rule would lose most, if not
all, of its ameliorative effect. Is that what
Mr. Stahl and other advocates of jury
nullification envision?

As a prosecutor, | have reservations
about the sweep of the exclusionary rule
as applied in our courts today, but I am
not yet ready for the courts to abdicate
their role in determining the law in favor
of piecemeal interpretation of the consti-
tution by juries in individual cases. The

WHY HIRE A CONTRACT LAWYER OR PARALEGAL?

¢ Enhanced Profits
e Cost Control

¢ Betier Hiring Decisions

¢ Reduced Recruitment Costs

¢ Immediate Response to Fluctuations in Demand

e Better Client Service

e Increased Career Satisfaction

Phone: 206.328.5100 = Fax: 206.328.5600 ¢ E-Mail: M-and-A@msn.com

9 Fastlake Avenue E

st. Seattle, Washington 98102

ESTATE PLANNING ATTORNEY

National Estate Planning Corporation

Seeks solo practitioner looking to expand
practice and generate significant
additional income.

Will provide clients, systems and
procedures plus technical support.

Please fax resume to:
Martin Arnoldini, Esq.
(714) 444-4535
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MacDonald, Hoague & Bayless

Heidi H. Borson
Andrea Brenneke
Melton L. Crawford

Katrin E. Frank
Harold H. Green
Kenneth A. MacDonald

The Employment Group includes 6 of the 19 attorneys at the firm.
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child testimony.
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Special witnesses
mean special
challenges for
lawyers.
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e Child interviews and depositions

¢ Child competency hearings

¢ Child hearsay hearings
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procedures for child testimony at trial

Available for Consultation,
Association, or Referral.
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law derives much of its force (and accep-
tance) through its devotion to precedence
and consistency. Jury nullification is the
antithesis of those virtues. It is the mis-
guided elevation of “popular justice”
above settled principles of law, evolved in
a variety of contexts over the generations
by our elected representatives and learned
jurists, entrusted by the people with the
solemn responsibility of establishing the
rules by which we live and judge the con-
ducr of others. Jury nullification can only
work to undermine confidence in our sys-
tem of justice.

The rule of law and jury nullification
arc inherently incompatible. To choose
one is to forsake the other. I vote for the
rule of law, warts and all.

William H. Redkey, Jr.
Seattle

Readers are invited to submit leiters of reasonable
length to the editor. They should be typed on let-
terhead, signed and, if possible, also provided on
disk in any conventional format. Letters inay also
be sent via e-mail to comm@uwsba.org. Due date
is the 10th of the month for the second issue fol-
lowing. The editor reserves the right to select ex-
cerpts for publication or edit them as may be ap-
propriate. Signatures in excess of three names will
be printed only in exceptional circrmstances, at
the sole discretion of the editor.

Join your colleagues
at the

Annual WSBA
Awards Dinner
and Business
Meeting

Thursday,
September 9, 1999

Reservation form
on page 44.
Award winners listed
on page 58.
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hen one of my best friends was dying of lung can-

W cer, | asked him what he had learned about life as

its door began to close. He didn’ hesitate in say-

ing, “Throughout our lives we are told that we are all in this

(life) together. Right now; I feel like we are all in this alone.”

I have thought a lot about what he said. How it fits or
doesn’t fit in my life. How it fits or

We’re All in This Together

by Jeff Tolman
Guest Editor

As much as | know this is true, many others don't. And
this is, from my view, a great benchmark of how one feels
about practicing law. Some lawyers don't pal around with
other lawyers or have a support group of colleagues. They
make mistakes or arguments before the court that a mentor
or friend could help them avoid. They forge ahead, doing

their best, without the benefit of

doesn’t fit in my profession.

When I opened my law practice,
I felt I was totally alone. I assumed
that every other lawyer understood
how to keep his overhead down and
successfully work with clients, and
always knew the answer to his cli-
ents’ questions. My clients (whom T
feared would stump me with their

The more | spoke with my
colleagues, the more | realized
that we attorneys had more

similarities than not. We were
in the law business, with all
its good and bad, ups and
_downs — together.

any group experience or wisdom.
Alone.

My belief that I am part of a
community gives me strength, con-
fidence and optimism. Help is al-
ways available if [ need it. Those of
my colleagues who believe each of
us is alone in the profession are
more frequently dissatisfied and at

straightforward legal questions) and
my colleagues (whom I thought could never be stcumped by
any legal question) were almost perceived as enemies. I be-
lieved 1 had somehow been chosen to be the only lawyer
struggling with such issues. The dunce. Alone.

Then I got to know other practitioners. Shocking to me,
I discovered they were dealing with the same issues. Some of
their clients were happy with their services and some were
not. Like me, they had huge accounts receivable. Some even
asked for my input about issues, The more I spoke with my
colleagues, the more I realized that we attorneys had more
similarities than not. We were in the law business, with all its
good and bad, ups and downs — together.

That feeling has been ratified daily in my practice. Very
frequently I call a lawyer to bounce a question off him, or
one calls me. I have dropped my practice to help colleagues
in need, as they have done for me. When I went to Trial
Lawyers' College for a month, the lawyers in my office (and
many others) took excellent care of my clients. Recently, two
local lawyers had surgery. I, and many other attorneys, called
and offered to assist with their practices during the recovery.
It seemed natural. We are, when all is said and done, all in
this life — and profession — together.

risk for burning out. The practice
of law is a terribly hard business to bear alone. Those who
feel part of a bigger group survive; many excel. The journey
is at least palatable with company.

team concept with clients. We go forward (usually,

anyway) together. I see them at the store, the baseball
field and the mall. My duty is to help them feel that they are
not fighting a major issue in their life alone.

The rewards of working together stretch throughour a
lawyer’s life. My son, Chris, has a delightful girlfriend. Our
office has represented her great-grandparents, both of her
grandparents and her parents. In many ways, she has been a
part of my family (and I, hers) for decades.

Perhaps at the dusk of my life, or my practice, 1 will be-
lieve the words of my friend. Not now, though. There are
too many lawyers to help and from whom to get help; too
many clients to work with; too many adventures to have
with my family; and too much life to live with others.
Together. #

I aw, at least the kind of law I practice, also gives me the
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For my last Bar News article as your President, I have se-
lected several topics for discussion.

Definition of the Practice of Law
Since February 1998, a blue-ribbon committee appointed
by the Board of Governors has been working diligently to
draft a working definition of the practice of law. The Com-
mittee, chaired by former Governor

Miscellaneous Subjects

and Onward!

by M. Wayne Blair
WSBA President

authorized to practice law in some circumstances, how would

they be regulated?

American Bar Association Report on
Multidisciplinary Practice

As you know, Washington Rule of Professional Conduct
5.4(a) provides that (subject to very narrow exceptions) a
lawyer or law firm cannot share le-

Steve Crossland, and which includes
several former members of the
Board of Governors, two retired
Supreme Court justices, a retired
superior court judge, and a number
of practicing lawyers, has just issued
its final report. The Committee went
about its work very deliberately and
with careful attention to process. In

As a part "of the long-range
~_planning process, | believe we
_need to adopt an overarching

_ strategy — one that protects the
public, and at the same time is
__in the best interests of
: _consumers.

gal fees with a nonlawyer.

The ABA initially drafted the
Model Rules of Professional Re-
sponsibility, including 5.4(a) which
Washington incorporated into its
rules. A special commission of the
ABA studying the concept of mul-
tidisciplinary practice for a year
recently issued its final report.

that process, many of you com-
mented on a preliminary draft of the definition, and revi-
sions were made based on these comments. The definition,
which includes exclusions, is published on page 47 of this
issue of Bar News.

As with all efforts addressing this subject, the proposed
definition is controversial. The Committee adopted a prac-
tical approach and did not simply draft a definition to pro-
tect lawyers.

The Governors are currently discussing the proposed defi-
nition and are considering potential action. The Commit-
tee has recommended to the Board of Governors that the
proposed definition be sent to the Supreme Court with a
recommendation that it be adopted as a court rule.

What happens next? If the Board recommends the pro-
posed rule to the Supreme Court, will the Court act on it?
Should a rule, if adopted, then be used as a basis to seek
legislation that would provide that the practice of law by
persons who are unlicensed or unauthorized under this rule
constitutes a per se violation of the Consumer Protection
Act? As a part of the long-range planning process, I believe
we need to adopt an overarching strategy — one that pro-
tects the public, and at the same time is in the best interests
of consumers. Lawyers are educated in the law, undergo con-
tinual training, operate under a code of ethics, and are sub-
ject to discipline for their transgressions. If nonlawyers are

Among other recommendations,
the report proposed that a lawyer be permitted to share legal
fees with a nonlawyer, subject to certain safeguards which
prevent erosion of the core values of the legal profession.
The commission cited independence of professional judg-
ment, protection of confidential client information, and
avoidance of conflicts of interest as core values that exist to
protect the public and are essential to preserving lawyer-
client relationships.

At its July 30 meeting, the Board of Governors received
an oral report from Tom Fitzpatrick, a Washington lawyer
and a member of the ABA Board of Governors. Tom ad-
vised the WSBA Board that, in his view, this issue of multi-
disciplinary practice is the most significant issue to come
before the ABA in the last 50 years. If approved by the ABA
and by each of the rule-making authorities in each of the
states, i.e., by the WSBA Board of Governors and by the
Washington State Supreme Court, the practice of law will
undergo significant changes. For example, one might see
lawyers and accountants practicing together, a firm selling
both estate-planning services and life insurance, ora plaintiff’s
personal injury lawyer and a chiropractor practicing together.

As | write this article, the final report is before the ABA
House of Delegates for debate, discussion and possible ac-
tion at its meeting on August 9 and 10. I anticipate that the
issue will be debated, but a vote will likely be deferred until
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the ABA’s February 2000 Mid-year Meet-
ing in Dallas. The WSBA Board voted to
instruct its ABA delegation to vore, after
debate on the issue, to defer any action
on the proposal until the February meet-
ing. We will keep you advised as this is-
sue develops further. The WSBA will con-

vene a forum for local discussion.

Proposed RPC 8.4 (g) and (h)

Setting Minimum Standards Relating
to Certain Discriminatory Acts,
Including Sexual Orientation, and
Probhibiting Conduct Manifesting Bias
in Representing a Client

Proposed rule 8.4 (g) was recommended
to the Supreme Court by the Board in
1995, only to have the Supreme Court
take no action. A slightly revised form of
RPC 8.4 (g) and new section RPC 8.4
(h), recommended by the RPC Commit-
tee to address problems faced by women
and minorities in the legal profession,
were sent to the Court in November
1998.

About two weeks before the end of the
comment period (June 30, 1999), the
Supreme Court received an anonymous
letter from the Washington Advocates for
Constitutional Legal Expression, also
known as “WACLE,” strenuously oppos-
ing the proposed changes to RPC 8.4 (g)
and the addition of RPC 8.4 (h). The let-
ter criticized the rule changes as vague,
overly broad and politically correct. The
letter was sent to most lawyers in the state,
urging them to express their opposition
to these proposed rule changes to the Su-
preme Court. Within a few days, 975 of
you responded to the Court. Substantially
all your comments were in opposition to
the proposed rule changes.

The group has since voluntarily iden-
tified itself. According to Poulsbo lawyer
Jim Johnson, a leader of the group, the
anonymity of the letter was due more to
miscommunication than an effort to hide
identity.

Upon my receipt of the letter, I re-
quested Justice Charles Johnson, Chair
of the Supreme Court Rules Committee,
not to act on the proposed changes until
the Board of Governors had an opportu-
nity to respond to this letter. Justice
Johnson advised me that the Rules Com-
mittee would not act before its meeting
on September 2.

At the Board of Governors Meeting
on July 29, the issue before the Board was
how to respond to the WACLE letter.
Representatives of WACLE (Jim Johnson
of Poulsbo and others) were present. At
the meeting, the Board was asked to re-
consider its recommendation to the Su-
preme Court to adopt such rules. The dis-
cussion that followed, with approximately
30 people observing, was both hearten-
ing and gut-wrenching.

The discussion was heartening because
it reminded me of what is great about our
profession: lawyers being their most ar-
ticulate in strenuous debate over difficult
issues about which they feel strongly. The
discussion was gut-wrenching as mem-
bers of the Board, listening to the debate
and debating among themselves, tried to
determine the proper course of action.

It is important for lawyers to under-
stand that the Board of Governors is a
diverse group. Most of the Board mem-
bers these days come from small firms
throughout the state. Although not eth-
nically diverse, the Board otherwise re-
flects lawyers of different genders, ages,
practice experiences and political persua-
sions. The Board is an able group of law-
yers working hard to represent their con-
stituents, and at the same time acting in
the public interest. The Board did not
lightly consider its initial recommenda-
tion to the Supreme Court in October.
The Board also recognizes that the pro-
posal is controversial, and that there are
well-meaning people on all sides of the
issue who feel quite strongly: After debate,
the Board declined on a vote of eight to
one to reconsider its proposal to the Su-
preme Court. The Board is preparing its
response to the Court in support of the
rule.

I pass this along to you to emphasize
that the kind of information WACLE
submitted at the last minute should have
been made available much earlier in the
process for adequate debate and discus-
sion. The debate at this meeting, from
the standpoint of the Governors, was dif-
ficult because of the issues raised at the
last minute, and because of the strongly
held views on all sides of the issue.

Communication with Members
The discussion regarding RPC 8.4 raised

a broader issue — and that is communi-
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cation between the Board of Governors
and WSBA members. The Board would
have preferred to have this kind of dis-
cussion months ago, when it was initially
considering the matter. How do we, as a
Board, better communicate with mem-
bers, so that we assure the proper kind of
debate as the Board formulates a position
on a contentious issue?

Our primary means of communicat-
ing with the membership is through Bar
News and the WSBA website (www.
wsba.org). Both of these issues were timely
raised in Bar News and on the website,
and the response, up until now, has been
mostly silence. Both the Board of Gover-
nors and the membership need to work
together to improve communication on
these contentious issues.

Best Wishes to President-elect
Richard Eymann

I am highly honored to have served as
the 108th President of the Washington
State Bar Association. It has been an in-
credibly rewarding personal experience.
I have thoroughly enjoyed my year.
Thank you.

[ know that Dick Eymann of Spokane
is ready, able and eager to assume the po-
sition as the 109th WSBA President. Dick
has served this past year as President-elect,
and brings to the position of President
vast experience as a highly successful trial
lawyer and active community volunteer.
Best wishes, Dick!

Many thanks to retiring Governors
Terry Lee of Vancouver, Marijean
Moschetto of Bellevue, Don Powell of
Tacoma, and Mary Alice Theiler of Se-
attle. Your experience and insight will be
missed.

Welcome to the incoming Governors,
Dale Carlisle of Tacoma, Jenny Durkan
of Seattle, Stephen Henderson of Olym-
pia, and Vicky Vreeland of Seattle and the
Eastside. While the decisions you must
make may not always be easy or clear-cut,
you will find serving on the Board chal-
lenging and professionally rewarding.

Finally, I want to express my appre-
ciation to Executive Director Jan Michels
for her support, advice and friendship
over the years, to her assistant, Lori Lee,
as well as to the WSBA directors and the
entire WSBA staff for their assistance
during this past year. Onward! #»




build a better mousetrap... it takes packaging, mar-

keting, sales and continuous market testing to achieve
and maintain real success. In the WSBA 1998-1999 year,
the Bar leaders built, from member input, trend analysis and
consideration of our mission to promote justice, a vision —
a shared dream for the “raised” Bar of the future. In the Au-
gust issue of Bar News, you read about what you, our mem-
bers, told us. Now the strategic goals have been articulated
and described. Statements describing how the WSBA will
look when we achieve these goals have been developed and
are on our website (www.wsba.org). You can find the 11
strategic goals on page 58 of this issue of Bar News.

These steps are a beginning — a launch, but what now?
The movie “Field of Dreams” brought the slogan, now fully
colloquialized: “If you build it, they will come.” In WSBA
parlance, this translates to: “We will build the dream — will
members join us?”

You’ve all heard the homily — it’s not enough to just

The Dream, The Core Values

The dream is a Bar that members find relevant, that takes its
regulatory function seriously as @ member and public service,
that champions the good that lawyers do, that works for
universal access to representation, and that advocates inde-
pendence of the judicial branch. It's where members turn for
questions, help or collegiality. It shepherds new lawyers into
the profession and advocates for the best the profession can
be. It watches out for members’ interests. Even members
with litdle interest in the organized Bar are offered some-
thing for the license fees they pay.

The Goal and OQutcome Statements

From the dream and the core values that make it real, the
Board of Governors has developed 11 goal statements to
guide the coming years. Without an implementation plan,
though, the grand WSBA plan for a “raised” Bar is at risk for

languishing on a shelf.

Implementation!

I have experience with implementing change, mobilizing
energy to action, leading, confronting challenges and achiev-
ing success. To borrow some of the relevant and true clichés,
“the song must get sung” (over and over and over), “the talk

Implementing the Vision

by Jan Michels
WSBA Executive Director

must be walked” (by many), and “change is not for the short-
winded.” All these clichés are true, and more. Moving the
WSBA toward its vision will take significant focus and ef-
fort. What we need to do is:

1. Use a Symbol

To give the new vision a symbol we've updated our WSBA
logo. This symbolizes that were an enhanced, service-ori-
ented and more vital Bar. We hope everyone will associate
this new symbol with the “raised” Bar.

2. Promote the Plan

To keep the vision in front of the Board, staff, Bar leaders
and members, we will post it, advertise it, report on it, talk
about it, and tie initiatives and actions to it. We want every-
one to hold the vision of where we are heading and partici-
pate in forming the “field of dreams.”

3. Establish Accountability

Another essential implementation action is accountability
to the plan. We will support Bar leaders and staff who dem-
onstrate commitment to this enhanced Bar, review programs
and functions in light of the new goals, and reward with
thanks and acknowledgment those who help us reach our
goals. We will constantly ask ourselves how we are doing on
our goals.

4. Use Discipline

The practice of law is a disciplined practice. We must apply
the same self-control, deliberateness and advocacy to the
Long-Range Strategic Plan that we would apply to a clients
interests. The direction of the plan and the outcomes to which
it commits need to be honored and respected over “programs
du jour” or distracting ephemera. Sometimes actually trim-
ming and thinning (like in agriculture) non-strategic pro-
grams is good for the overall health of the harvest. It's the
plan that needs our full support, and we will need to say no
to idiosyncratic wishes.

5. Develop an Implementation Plan

A plan needs concrete strategies and objectives. Each of the
11 goals needs to be broken down into definitive steps, with
assigned volunteers and staff resources allocated and timelines
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Ethics, Professionalism and Civility:

The Hard Questions

WSBA Professionalism Committee Chair Edward E. Wolfe
and members of the Committee invite you to spend an

enlightening and exciting morning with a top-notch panel

of Washington lawyers and judges, while you earn 3.0
ethics credits!

Our distinguished panelists, led by skilled and experi-
enced facilitators, will discuss a number of hypothetical

fact patterns — raising issues of proper ethical conduct as
well as how attorneys relate to each other professionally.

The seminar will be held:

Friday, September 24,1999 1 9 o
9:00 a.m. to 12:00 noon 2 - -O §
Emerald One Ballroom 2 thl'cs \S

Cavanaugh’s on Fifth Avenue L-C'r edjl‘s J,',
1415 Fifth Avenue, Seattle )

Facilitators Peter R. Jarvis and Bradley F. Tellam are
frequent writers and speakers on legal ethics issues.
They know how to ask “the hard questions,” and their
lively and engaging style brings rave reviews time after
time!

Joining Mr. Jarvis and Mr. Tellam will be an outstanding
panel of notable Washington attorneys and judges:

* Well-known criminal defense attorney John Henry
Browne

¢ Chair of the WSBA Character & Fitness Committee
J. Donald Curran

* WSBA President-elect Richard C. Eymann

e Chair of Foster Pepper & Sheffelman PLLC’s Business
Practice Group Allen D. Israel

¢ Chair of the WSBA Family Law Section Patricia L. Morgan

e United States District Judge for the Western District of
Washington Judge Thomas S. Zilly

To register, please call the WSBA Service Center at
800-945-WSBA or 206-443-WSBA. You may also register at
the door.

The registration fee is $75.
The seminar has been approved for 3.0 ethics credits.

TS e = — - - = e —
=5 — i i i 0 [
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the basis for budgeting, reporting and ac-
countability. Without an implementation
plan, we'll never be sure we're reaching our
goals. Starting with the input from the
information-gathering exercise, and add-
ing staft input, the Board will develop a
detailed implementation plan this month.

6. Live It

We must all understand that the 1999
Long-Range Strategic Plan is not simply
goal statements and new programs. It is
really a new way of life for the WSBA. It’s
a beacon around which to orient our en-
ergy, and it is a commitment to continue
listening. The Plan is dynamic; we will
keep itin front of us every step of the way,
modifying and updating it as we go.

7. Budget to It

Any one long-range plan has little chance
of survival without it being built into an
annual process that includes budgeting,
staffing and resource allocations. The
planning and updaring process must be
respected by each board and officer over
the coming years.

8. Institutionalize Planning
To keep our focus and to assure continu-
ity, the planning process must relate to

the core of how the WSBA operates. A
designated group needs to “own” it and
watch out for it. There has to be a sys-
tematic system for passing the baton,
board to board. We must adopt a formal
mechanism for reporting on progress or
suggesting updates or modifications. A
long-range plan is not complete without
these institutional mechanisms.

So Here We Go!

We have 11 goal statements and have de-
fined the outcome that describes our idea
of the Bar we want. As we break each goal
down into action steps and assign these
steps to volunteer bars, sections, commit-
tees and staff, we commit to regular re-
porting and ongoing planning. These 11
goals and our progress on them will be
kept in front of us, through my column
and a page on the WSBA website dedi-
cated to the Long-Range Plan. Please stay
in touch with these plans for your Bar.




Dr. Strangelaw
? How | Learned to Love the Berg

by Steven A. Reisler

When the Washington Supreme Court decided Berg . Hudesman' in 1990,

it dropped a bomb on the legal community. No longer could contracts be

read in black and white, groaned the business lawyers; no longer could

contracts be confined to their four corners, moaned the civil litigators; no

longer could courts grant summary judgments in contract disputes, in-

toned the trial judges.’

ow, 10 years later, we know that
the Berg bombshell left only a
broad, shallow crater, and its fall-
out was harmless. In some ways, Berg
cleared the way for a more intelligent ap-
proach to contract law. Rather than have
us hew literally to the two-dimensional
words of a contract, Berg held that a third
dimension, the intent of the parties mak-
ing the contract, was the starting point for
interpreting the parties’ agreement.” No
one will argue that this is bad. It makes
perfect sense. The evil inherent in the Berg
approach, say its critics, is that it made the
enforcement of contracts more difficulc,
less certain and more time-consuming,
Not entirely true. The evil inherent in
Bergwas that it stated very straightforward
principles of law in a not very straightfor-
ward way. It used many words, sometimes
obscurely expressed, to describe a sensible
approach to contract interpretation.” Here,
in wallet-sized version, is the essence of Berg:

= The construction of a contrace (thar is,
its legal consequences) is an issue of law;

= The interpretation of a contract is the
ascertainment of its meaning;

= The meaning of a contract depends on
what the parties intended it to mean;

= [xtrinsic evidence is always admissible
to determine the context of a contract,
regardless of whether the contract is
ambiguous;

= If a contract is fully integrated, extrin-

sic evidence can be used to understand
or explain the context of the agreement
and what the parties intended. Bur ex-
trinsic evidence cannot be used to add
or subtract language in the agreement;

= [fa contract is not fully integrated, ex-
trinsic evidence can be used to prove
additional terms, provided that the ad-
ditional rerms are not inconsistent with
and do not diminish the written terms
of the contract;

= Unilateral and unexpressed intentions
mean nothing in understanding the in-
tentions of the contract;

= Reasonableness and justice trump blind
and illogical adherence to mere words.

The saw heard since Berg was decided
is that no one will ever again win a sum-
mary judgment on a litigated contracr.
This has not proven true: since Berg, trial
judges can, do and should grant summary
judgment motions in contract disputes in
appropriate circumstances. A survey of
recent cases in particular areas of law helps
to illuminate how courts deal with Berg-
like situations.’

Insurance Contracts

The basic principles of interpreting insur-
ance contracts did not change after Berg.
These principles include:

1. Ambiguities in an insurance contract
are construed against the insurer;

2. Insurance contracts are construed as if
read by an ordinary insurance pur-
chaser;

3. Exclusions from insurance coverage will
be strictly construed and nor read be-
yond their clear meaning;

4, If an insurance contract, or an exclu-
sion, can have different reasonable
meanings, the courts will favor the
meaning that most favors the insured;

5. An insurance clause isambiguous if, on
its face, it can have two different, rea-
sonable interpretations;

6. The courts will enforce insurance con-
tracts that are clear and unambiguous
and they will not creare ambiguiry
where there truly is none.

The “super-rule” imposed on all of
these rules, however, is that they merely
aid in determining the intention of the
parties to a contract of insurance. And, as
with all contracts, no strict interpretation
of the insurance agreement should prevail
over reason, nor cause a contorted or
forced resolution.®

Thus, in Lynott v. National Union Fire
Ins. Co., 123 Wn.2d 678 (1994), a ma-
jority of the Washingron Supreme Court
found a key provision in a directors’ and
officers’ liability policy to be ambiguous.
Central to the decision was the context in
which the insurance policy was pur-
chased.” Months later, in Key Tronic Cor-
poration v. Aetna, 124 Wn.2d 618 (1994),
the Supreme Court, on direct review, re-
versed summary judgment for the insur-
ers on the basis of an ambiguous pollu-
tion exclusion. It was an issue of fact, a
majority of the Court concluded tha, in
reality, the insurer had to satisfactorily re-
solve. “If there is no extrinsic evidence of-
fered to resolve the ambiguity in the pol-
lution exclusion, or if extrinsic evidence
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which is offered does not clarify the con-
tract, then the ambiguity will be resolved
against the insurer.”™

Likewise, in Clayton v. Grange Insur-
ance Assn., 74 Wn.App. 875 (Div. 3
1994), the appellate court reversed sum-
mary judgment in favor of the insurer
where the insured claimed UIM benefits
for injuries sustained while operating his
tractor on the shoulder of the road. The
court found the insurance policy’s lack of
any definition for the term “motor ve-
hicle” ambiguous, and the case was sent
back to the trial court for a factual deter-
mination of what the parties intended by
that undefined term in the insurance con-
tract.”

Nevertheless, in U.S. Life v. Williams,
129 Wn.2d 565 (1996), the Supreme
Court affirmed summary judgment for
the insurer in a case where a husband and
wife had purchased insurance to continue
payments on their new van should the in-
sured die or become disabled before the
vehicle had been paid off. Only the hus-
band was identified as an insured, and
premiums for only one insured were
charged. Nevertheless, the certificate of
insurance itself had double Xs in the boxes
next to the types of insurance coverage
purchased by the insured. When Mrs.
Williams became disabled, however, she
demanded that the insurance policy pay
off the new van because, she contended,
extrinsic evidence would show that the
double Xs meant both she and her hus-
band were intended to be insured under
the policy. The Supreme Court could not
countenance this argument, however, be-
cause to do so might lead to a rewriting
of the plain language of the insurance cer-
tificate itself.'” Unlike Clayton and Lynott,
supra, the language of the insurance con-
tract itself was not ambiguous, only the
extrinsic evidence surrounding the con-
tract.

Similarly, in Daley v. Allstate Ins. Co.,
135 Wn.2d 777 (1998), the Supreme
Court reinstated summary judgment in
favor of the insurer because plaintiff could
not, under his automobile UIM policy,
recover for emotional damages unrelated
to personal physical injury. The Court
found that the language of the pertinent
clause was not ambiguous on its face, so
there was nothing to resolve at trial."!

The counterpoint to this series of cases

is Reynolds v. Farmers Ins. Co., 90 Wn.App.
880 (Div. 3 1998), in which the court
reversed the trial judge’s summary judg-
ment in favor of the insured and ordered
judgment for the insurer. In Reynolds, the
insured’s automobile accident was clearly
covered under the terms of the reinstate-
ment declaration defining when coverage
began. Although the insurer complained
that the clear language of the policy was
simply a mistake, the insured wanted to
prevent the admission of any extrinsic evi-
dence which might rewrite that clear lan-
guage. The appellate court held that
whereas extrinsic evidence would not or-
dinarily be admissible to contradict,
modify or add to a clearly worded con-
tract of insurance, extrinsic evidence
would be admissible to show that there
had been an accident or mistake.'* Be-
cause the intent of the parties in this par-
ticular case, as evidenced by the context
and circumstances, was that there should
be no insurance coverage, there would be
no insurance coverage.

- of C App. 5.
2 1997) the husband and Wit hod ons
tered into a community property and sur-
vivorship agreement. Later, the wife left
her husband, cut him out of her will and
filed for divorce. The day after filing for
divorce, Mrs. Catto died. Norwithstand-
ing the protestations of Mrs. Catto’s heirs,
the surviving husband received the bulk
of her estate pursuant to the community
property and survivorship agreement en-
tered into during their marriage. The
Court of Appeals affirmed even though
the decedent had changed her will and
had filed for divorce.
The Court applied these principles:

1. The same rules of construction apply
to community property agreements as
to any other contracts;

2. When reviewing a community prop-
erty agreement, the objective is to un-
derstand and implement the parties’ bi-
lateral intent;

3. “Intent” can be established directly or
by “inference”;

4. Whether established directly or by in-
ference, “intent” can only be derived
from its objective manifestations; and

5. Objective manifestations of “intent”
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can be read either in the written agree-
ment itself, or in the context of the
agreement."”

The community property and survi-
vorship agreement in this case lacked a tet-
mination clause, perhaps because the par-
ties deliberately omitted it ... or perhaps
because someone neglectfully forgot to put
in that standard language. Regardless, the
appellate court agreed with the trial judge
that the agreement itself did not provide
for termination in the event the marriage
failed, and nothing about the context of
the agreement when it was formed sug-
gested any different intent. Although Mrs.
Catto clearly intended to divorce her hus-
band and effectively cut him out of her
will, the expression of “intent” was not part
of the context when the original agreement
was put together. Thus, the winner was
the estranged husband, not the decedent’s
heirs."*

In Estate of Lindsay, 91 Wn.App. 944
(Div. 3 1998), two people married and
signed reciprocal wills. Almost four years
later, they split and signed a separation
agreement relinquishing any claim to each
other’s property from the date of their sepa-
ration. Following that, the couple’s rela-
tionship was schizophrenic — sometimes
they lived together, sometimes not. At one
point, however, the husband executed a
new, handwritten will and simultaneously
revoked his prior will. After separation, the
wife had also executed a new will curting
out her husband. After the husband died
in a motorcycle accident, his spouse peti-
tioned to admit “Will Numero Uno” to
probate. In the alternative, she demanded
an award in lieu of homestead under RCW
11.52.020.

The Court affirmed the trial judge who
gave nothing to the surviving spouse. The
second, handwritten will was admitted to
probate, and she was also denied an award
under the statute in lieu of a homestead
allowance. In examining the written sepa-
ration agreement of the couple, the Court
concluded that it clearly reflected their
intent to give up inheritance rights that
would usually apply to legal spouses. This
was the clear intent expressed in the writ-
ten separation agreement, and it was the
surrounding circumstances, including the
subsequent acts of the parties, thar rein-
forced that intent.”
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Employment Law

In Hall v. Custorn Craft Fixtures, Inc., 87
Wn.App. 1 (Div. 2 1997), the former offi-
cer of a company sued his former employer
for compensation and bonuses he con-
tended were due under a written employ-
ment agreement. Adhering to the “four
corners’ of the written employment agree-
ment which, in the trial court’s words,
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contained “not even a hint” of any con-
trary intent, the trial court summarily dis-
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surrounding circumstances that suggested
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contract, and reversed the summary judg-
ment.'° Thus, when examining an employ-
ment agreement, the courts will examine
not only the written agreement itself, but
also “the circumstances leading up to and
surrounding the writing.”"’

Consider, however, Miller v. Arctic
Alaska, 133 Wn.2d. 250 (1997). A sea-
man on an Alaskan crab-processing boat
was injured when, in separate events, a
door smacked his knee, a 500 Ib. crab cage
struck his back, and boiling water seared
his buttocks (all this on one voyage of the
good ship Westward Wind!). The injured
seaman sued for breach of contract, negli-
gence, and under the Jones Act, for main-
tenance and cure, punitive damages and
attorneys fees. At the close of trial, the wrial
judge dismissed the breach of contract
claims, among others, leaving only negli-
gence for the jury. The jury found 50 per-
cent contributory negligence, and awarded
the net miserly award of $687. The Court
of Appeals reversed based on an ER 904
error (an issue worth studying in itself).
The Supreme Court, however, reversed
again and reinstated the jury verdict."

The issue of contract law revolved
around the seaman’s written employment
agreement. Federal law required the mari-
time employer and its employee to set
forth in writing the length and pay of the
job. Although the seaman wanted the trial
court to consider extrinsic evidence about
his understanding of the employment
agreement, the Supreme Court nixed the
idea."” Citing general Berg principles, the
Washington Supreme Court explained
that extrinsic evidence could not be used
to alter the written terms of an agreement.
More interestingly, however, the Supreme
Court also wrote that:

We do not believe where federal law
requires the maritime employer and
seaman to agree in writing on the
length and terms of employment we
will permit variation of the terms of the
agreement by parole evidence.

In Syputa v. Druck, Inc., 90 Wn.App.
638 (Div. 1 1998), the Court considered
a contract for commissioned sales in the
aerospace industry. The employer paid
commissions on orders placed during the
term of employment, but refused to pay
commissions or orders placed after the date




of termination. The plaintiff sales repre-
sentative’s claims based on contract were
denied by the trial court on summary
judgment, and the appellate court af-
firmed. The Court was unwilling to ad-
mit parole evidence that the parties agreed
to additional terms because, under stan-
dard Berg analysis, the parties could nor,
with parole evidence, import into a writ-
ten contract words or intentions not con-
tained within it.*!

The Syputa Court did, however, resus-
citate the sales representative’s claims for
post-termination commissions under the
procuring cause doctrine. As the Court ex-
plained, you generally can terminate a sales
agent at will, but you cannot terminate
an agents right to compensation if the
agent caused a sale. “In the absence of a
contractual provision specifying otherwise,
the procuring cause doctrine acts as a gap-
filler.”*? Thus, the Court tipped its hat to
Berg, but still found a way to permit fac-
tual consideration of compensation be-
yond the scope of the written employment
agreement.

Landlord Tenant Law

A landlord-tenant case worth reviewing is
Pacific N.W. Group A v. Pizza Blends, 90
Wn.App: 273 (Div. 1 1998). The Court
of Appeals reversed summary judgment
in favor of the landlord in a commercial
tenancy. Although the written lease agree-
ment of the parties clearly prohibited oral
modifications, the Court pointed out that
“no-oral-modification clauses have consis-
tently been deemed unenforceable in this
state.” “A paradox of the common law is
that a contract clause prohibiting oral
modifications is essentially unenforceable
because the clause itself is subject to oral
modification.” Thus, the Appellate
Court reversed summary judgment in fa-
vor of the landlord and remanded to the
trial court the factual question of whether
there was an oral lease modification agreed
to by the parties.”

Family Law

In re Marriage of Sievers, 78 Wn.App. 287
(Div. 1 1995) is a rags-to-riches-to-rags
story involving the dissolution of a couple
who made millions in the adult “1-900”
telephone business. In nine years of mar-
riage, the couple’s fortunes went from
“nada’ to about $10 million. Husband and

wife entered into a property settlement
agreement that, ultimately, allocated
money and stock. Tax liabilities were to
follow the distributed assets and, accord-
ingly, be shared.*® In a roughly hewn late-
night settlement memorandum, the par-
ties set forth, somewhat inarticulately; their
intentions regarding tax liabilities. Thus
everyone was happy — until the [RS came
calling, seeking about two million dollars
in unpaid raxes!

The ex-husband had written a detailed
memorandum to his accountant describ-
ing his anxiety about the tax liabilities. In

the memorandum, the ex-husband told
his accountant he sought accounting ad-
vice that would saddle his ex-wife with a
disproportionate share of the federal in-
come-rtax burden. Nevertheless, the ex-
husband wrote his accountant, “I hope the
advice is that we can accept this [language
in the property settlement agreement] as
written so we don't have to discuss this,
and draw their attention to a problem that
they have not focused on.”

The ex-wife testified that her under-
standing of the property settlement agree-
ment was that there was no problem to
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focus on in the first place; taxes were to be
shared and tax liabilities were to follow the
assets.” In other words, just like the old
gypsy curse, the ex-husband got exactly
what he wished for. The trial court con-
cluded that the parties both agreed in their
understandings that the property settle-
ment agreement meant exactly what it
said: the ex-wife thought there was no tax
problem to focus on, the ex-husband knew
she had not focused on the tax problem,
and, as written, the agreement said exactly
what both parties thought it said. This is
one of those contract situations where it
does not pay to leave some ambiguous lan-
guage in a contract provision that you
know the other party simply has not con-
sidered. The Court of Appeals, in a com-
plicated mixed-bag decision on various
issues, ultimately found there was no need
to allow the ex-husband to introduce ex-
trinsic evidence about the divorcing
couple’s actual intentions in executing the
property settlement agreement. There re-
ally had been a meeting of the minds; the
plain language of their agreement proved
it. Thus, no extrinsic evidence was neces-

sary or permitted.” Compare this with the

insurance cases previously discussed.

In re Marriage of Sievers was cited in In
re Marriage of Boisen, 87 Wn.App. 912
(Div. 2, 1997). Once again, the divorced
parties disputed the meaning of their sepa-
ration agreement (and its tax ramifica-
tions). Once again, the Court tried to as-
certain their intent by examining the ob-
jective manifestations of their intent in the
written agreement itself, and by examin-
ing the context of the agreement.’* Al-
though one party thought the unintended
tax consequence of the property settlement
agreement was so grossly unfair that the
agreement had to be reformed, the Court
of Appeals declined to do so. It focused
not on the current situation of the par-
ties, but on both of their subjective beliefs
abour whar the language of the agreement
meant in the first place. The parties ini-
tially had agreed, and the language of the
agreement supported their subjective un-
derstandings at the time they signed it. By
split decision, the Court of Appeals af-
firmed the trial court’s judgment because
it was based on fundamental fairness as
well as the intent of the parties.”

In re Marriage of Monaghan, 78
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Wn.App. 918 (Div. 2 1995) was a case
involvinga dentist and his wife. The Court
of Appeals reversed the judgment of the
Superior Court. At issue was the wifes
right to part of the proceeds from the post-
dissolution sale of her husband’s dental
practice in the context of their decree of
dissolution. The Court of Appeals held
that the trial court’s finding of facts was
insufficient to explain its ultimate conclu-
sion.”> More interestingly, however, the
Court of Appeals cited the wife’s Berg ar-
gument that the trial court had mistak-
enly failed to interprer the sale of the den-
tal practice as a whole, rather than simply
consider the transaction documents them-
selves.*® The issue revolved around the
valuation of a closely held business, the
value ascribed to goodwill, and whether a
covenant not to compete was a business
asset. These were all “big picture” and con-
textual issues which the Appellate Court
held the trial court needed to consider
before it could decide whether the spouse
was entitled to an award of money from
the sale of the dental practice.** The un-
mistakable Berg theme of the Appellate
Court decision was that fairness and com-
mon sense had to prevail over a literal in-
terpretation of a contract.

In re Marriage of Schweitzer, 132 Wn.2d
318 (1997) is a family law case that laps at
estate planning issues. The disputants mar-
ried but kept their separate assets separate.
Prior to Mr. Schweitzer embarking on a
major vacation, he and his wife sauntered
over to their local business-supply store,
purchased and signed a standard-form
community property agreement.” This
was a three-pronged agreement that, ac-
cording to both parties, they intended
would provide for Mrs. Schweitzer in the
event of Mr. Schweitzer dying during his
vacation. Mrs. Schweitzer, however, also
testified that the first prong of the com-
munity property agreement was intended
to be permanent, i.e., if her husband died
on his travels, all their separate property
would still be unquestionably converted
to community property.”® “Gadzooks!” ex-
claimed Mr. Schweitzer (or something
similar, I am sure), because he did not re-
call having even read the community prop-
erty agreement in the first place! .

The trial court found the community
property agreement was really an estate
planning document and did not express



the intent of both parties to permanently
convert separate property into community
property. Both the Court of Appeals and
the Supreme Court disagreed with the trial
court, however. The factual record showed
that, although their long-term intentions
might have differed, they both agreed that
the agreement served to convert their sepa-
rate property into cOmmunity property.
Beyond that, however, the Supreme Court
would not go. The essential and initial
paragraph of the boilerplate three-pronged
community property agreement converted
separate property into community prop-
erty. The parties had never revoked that
paragraph. Although Mr. Schweitzer trot-
ted out Berg to show what his intent was
not, the Court would not allow extrinsic
evidence to delete the clear written terms
of the agreement.”” There had been no
fraud and no mutual mistake, and there
could be no sympathy for a man who had
freely signed what he had not read. There-
fore, the Court also refused to void the
agreement.”

In the arena efreal estate law, contract cases
decided in the last five years generally ad-
here to the Berg principles described above
— with some twists. One twist pertains to
restrictive covenants. Two cases involving
restrictive covenants reported in 1994 were
Shafer v. Board of Trustees, 76 Wn.App.
267 (Div. 1 1994), and Thorstad v. Fed-
eral Way Water & Sewer, 73 Wn.App. 638
(Div. 1 1994). In both cases, the Court of
Appeals cited liberally to Berg and used
Berg-like analysis to ascertain the inten-
tions of the affected parties.

In Shafer, the Courtaffirmed summary
judgment for a non-profit corporation
which had developed a residential com-
munity on Whidbey Island. The two
themes in Shafer were that: (1) extrinsic
evidence was always admissible to under-
stand the context of a restrictive covenant,
even if the language of the covenant was
not ambiguous; and 2) unambiguous lan-
guage in a restrictive covenant will be en-
forced as written, unless its terms are un-
clear or susceptible to more than one rea-
sonable meaning, 76 Wn.App. at 275.%

Likewise, in Thorstad, the Court ac-
cepted extrinsic evidence of the contract-
ing parties’ intent, both before and after
the execution of their agreement, as an

aid in understanding whether an other-
wise buildable lot was burdened by a de-
cades-old covenant that prohibited con-
struction. In counterpoint to the panel
which had decided Shafer, however, the
Thorstad Court focused less on the cov-
enant and more on the real-estate trans-
action itself. Partly reversing and partly
affirming the trial court, the Court of
Appeals found that the contracting par-
ties themselves had never even considered
the restrictive covenant when they did
their deal, and the covenant itself was not
recorded until after the transaction, nor

-
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was it ever executed.”’

By 1997, however, the Court of Ap-
peals’ analysis of restrictive covenants had
become a blunter instrument. Thus, in
Ackerman v. Sudden Valley Community
Association, 89 Wn.App. 156 (Div. 1
1997), the Court wrote that the interpre-
tation of a restrictive covenant is a ques-
tion of law, and clear, unambiguous lan-
guage in a restrictive covenant will be in-
terpreted exactly as it reads. Hollis v.
Garwall, Inc., 86 Wn.App. 220 (Div. 3
1997) gave the nail an additional whack
when it cited Mountain Park Home Own-
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ers Association, Ine. v. Tydings, 125 Wn.2d
337, 344 (1994), for the proposition that
“[a] court must construe restrictive cov-
enants by discerning the intent of the par-
ties as evidenced by clear and unambigu-
ous language in the document.” To drive
the message home, the Hollis Court wrote;

The applicability of the context rule an-
nounced in Berg to the interpretation
of restrictive covenants is impliedly
rejected by Mountain Park Home
Ouwners Assn, Inc. v. Tydings, 125 Wn.2d
at 344: “A court must construe restric-
tive covenants by discerning the intent

of the parties as evidenced by clear and
unambiguous language in the docu-
ment.... Only in the case of ambiguity
will the court look beyond the docu-
ment to ascertain intent from surround-
ing circumstances.” 87 Wn.App. at
225. [emphasis added]

To the practitioner, it is unclear whether
the law pertaining to restrictive covenants
has evolved back to where it was before
Berg, whether Berg never really changed
anything in the first place, or whether
sloppy language in certain reported cases
has created an opportunity for others to
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try to turn back the clock. The wise prac-
titioner knows, however, that while juris-
prudential questions are best left for law-
school professors, the most recent state-
ment of the law is the one that will carry
the weight with your trial judge.

In some real-estate contract cases, the
Berg rules have become very streamlined.
Thus in State v. Brown, 92 Wn.App. 586
(Div. 2 1998), the Court of Appeals af-
firmed summary judgment in favor of
the state in a drug forfeiture of 20 acres of
land used for marijuana agribusiness.”
Stripped of citations, the Court wrote:

In construing a written contract, basic
principles require that (1) the intent of
the parties controls; (2) the court as-
certains the intent from reading the
contract as a whole; and (3) a court will
not read an ambiguity into a contract
that is otherwise clear and unambigu-
ous. Interpretation of an unambiguous
contract is a macter of law. If a contract
is unambiguous, summary judgment
is proper even if the parties dispute the
legal effect of a certain provision.**

Paradoxically, even though a contract
may be unambiguous, a court may still
grant summary judgment for the wrong
party. A case in point is Meyer v. Consum-
ers Choice, Inc., 89 Wn.App. 876 (Div. 1
1998). The issue was whether $25,000
deposited by a buyer of a Bellingham site
for a prospective supermarket was “earnest
money.” How this sum was characterized
was relevant because, relative to the land’s
purchase price, the true earnest money
either did, or did not, exceed five percent
of the sales price. This, in turn, was rel-
evant because, under RCW 64.04.005,
forfeiture of the earnest money was the
exclusive remedy for breach of the real-
estate purchase and sale agreement if the
earnest money did not exceed five percent
of the purchase price.

The trial court found the contract lan-
guage was unambiguous — only $10,000,
not $25,000, was the earnest money
amount. Therefore, the earnest money was
less than five percent of the purchase price,
and the would-be buyer’s lawsuit for spe-
cific performance and for damages was
dismissed on summary judgment.* The
Court of Appeals, on the other hand, ex-
amined the exact same purchase and sale




agreement, also found the issue of the ear-
nest money amount unambiguous, but
held that it totaled $25,000, not $10,000.
Therefore, the earnest money exceeded five
percent of the purchase price and summary
judgment should have entered for the
buyer.*

There is yet another wrinkle in real es-
tate contract law that is worth noting. In
Olson v. Trippel, 77 Wn.App. 545 (Div. 2
1995), the Court of Appeals reversed the
erial judge’s grant of summary judgment
in favor of defendants and granted sum-
mary judgment to plaintiffs. The case con-
cerned a written easement agreement that
predated the current owners of the appur-
tenant properties. Defendants builta fence
to block the easement across their prop-
erty; and plaintiffs sued to maintainitina
quiet title action. The parties both relied
on the recorded documents, but the de-
fendants also introduced, and persuaded
the judge to rely upon, four affidavits con-
cerning their intentions in acquiring their
property.® The affidavits were all extrinsic
to the public record, and all related to
events predating the plaintiffs’ acquisition
of their property. Although the trial judge
held that “evidence of the intent of the
parties is always admissible,™ the Court
of Appeals threw out the affidavits alro-
gether. The Court wrote:

Assuming without holding that the
context rule may be applied in a dis-
pute between an original grantor and
an original grantee of real estate, it can-
not be applied in a dispute between an
original party and a subsequent pur-
chaser who is not under a duty of in-
quiry. To hold otherwise would be to
require that a subsequent purchaser in-
vestigate not only the chain of title, but
also the “context” within which each
conveyance in the chain was executed.
That would be an impractical burden,
perhaps an impossible one, and would
virtually destroy the utility of the real-
estate recording system.*’

In granting summary judgment to the
plaintiffs, the Court of Appeals stated its
holding unequivocally: “[W]e hold thatin
adispute involving a subsequent purchaser
of real estate, as opposed to a dispute be-
tween the original grantor and grantee, the
inquiry rule displaces the context rule.”*

Business

Washington courts apply Berg analyses to
general and special types of business-re-
lated lawsuits. Thus, in Confederated Tribes
. Johnson, 135 Wn.2d 734 (1998), the
Washington Supreme Court recited the
standard Berg touchstones in the context
of a suit to prevent public disclosure of
information relating to tribal-state gam-
bling compacts. As in so many previous
cases before it, however, the Supreme
Court affirmed the principle that no ex-
trinsic evidence (and, specifically, not an
after-the-fact declaration of “intent”)

should be considered if: (1) the extrinsic
evidence tended to change the meaning
of what was written; and (2) that the
meaning of the agreement was apparent
in itself.”

Nevertheless, a lawyer is cautioned to
carefully define terms in a business agree-
ment that one ordinarily takes for granted.
Otherwise, a loosely defined or undefined
term can become the proverbial hole big
enough to drive a truck through. A case in
point is Chatterton v. Business Valuation Re-
search, Inc., 90 Wn.App. 150 (Div. 3
1998), a quirky lictle case in which a mi-
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nority shareholder of a closely held busi-
ness sued a mutually agreed-upon business
evaluator (as well as the minority share-
holder’s own business from which he was
retiring) in order to upset the buy-out price
established by the business evaluator.
The key issue was the meaning of the
word “value,” as used in the parties’ agree-
ment for the business valuation by a third

party. The court found the word “value”
was undefined and “inherently ambigu-
ous.” It could mean, for example, “fair
value, intrinsic value, market value, fair
market value, true value, liquidation value,
earnings value and actual value.”° Thus,
the Appellate Court upheld the trial court’s
consideration of the “circumstances sur-
rounding the formation of the agreement,”
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and held thar the business evaluator was
wrong to conclude that the business’s fair
market value was its liquidation value.”
Rather, the Court agreed that the circum-
stantial evidence showed the parties in-
tended that the business be valued as a
going concern a 100 percent gain to
the retiring minority shareholder.”

In another lawsuit berween “friends,”
DeBenedictis v. Hagen, 77 Wn.App. 284
(Div. 2 1995), the Appellate Court af-
firmed the trial court’s decision not to
award any fee to a collection agency hired
by the one friend to “motivate” his debror
buddy to make good on the balance of his
$45,000 debt. The lender had signed a
form agreement with Vito DeBenedictis,
proprietor of the collection agency. When
the lender ultimarely settled up directly
with his old friend and paid no collection
fee to Mr. DeBenedictis, he sued for his
35 percent commission.

The debt collector contended that the
written agreement between his company
and the lender proved without question
that the lender had sold the claim to him.
The lender, on the other hand, contended
that he had only entered into a principal-
agent relationship that he terminated prior
to settling with the debtor.

The courts looked beyond the mere
language of the collection agreement and
examined the context in which it came
about. That context, in combination with
the language of the agreement itself, caused
the Appellate Court to agree with the trial
judge that the litigants’ relationship was
an assignment for collection, rather than
a complete sale of a claim.>

Indeed, the Washington Supreme
Court has held that “[i]nterpretation of a
contract provision is a question of law only
when (1) the interpretation does not de-
pend on the use of extrinsic evidence, or
(2) only one reasonable inference can be
drawn from the extrinsic evidence.” Zan-
ner Electric Cooperative v. Puget Sound
Power & Light, 128 Wn.2d 656, 674
(1996) (summary judgment reversed in
contract dispute regarding which udility
had the right to provide electric power to
a large industrial customer straddling their
service boundaries).

Another corollary to the Berg rule
sometimes surfaces in business-contract
liigation: the parties are presumed to con-
tract in the context of existing law. In State




v. Farmers Union Grain Co., 80 Wn.App.
287 (Div. 3 1996), the Court affirmed a
100 percent condemnation award in fa-
vor of the owner of a WASHDOT-con-
demned building, and denied a tenant’s
claims to a portion of the condemnation
proceeds. At issue was the meaning of a
condemnation clause contained in the lease
between the owner and the tenant.

The Court not only examined the fac-
tual context of the lease and the parties’
testimony about what they thought they
were trying to accomplish, but also con-
sidered the existing statutes and rules of
law that pertain to judicial condemna-
tion.”® This is consistent with what che
Washingron Supreme Court wrote in 1996
in the lanner Electric Cooperative case:
“Contractual language also must be inter-
preted in light of existing statutes and rules
oflaw.” Tanner Electric Cooperative v. Puget
Sound Power & Light, 128 Wn.2d 650,
674 (1996), citing 3 Arthur L. Corbin,
Conrracts § 551, ar 198 (1960). This is
not so much another rule of contract in-
terpretation as a rule of common sense.
No matter how unambiguous the conerace,
and no matter what the intentions of the
contracting parties, the courts will not en-
force an illegal contract or one that makes
no sense in the context of legal precedent.

Comclasion > = - b
This susvey of contract cases should not
lead you to the conclusion that the legacy
of Berg v. Hudesman was chaos and anar-
chy in contract law. Where it should lead
you is to the realization that our Washing-
ton courts are not always bound by the
written language of contracts to give effect
to absurd or unfair consequences. This is
bad if you want to gain from a literal, ab-
surd and unfair result, but good for the
general principles of whar the legal system
should do.

On the other hand, the Berg legacy has
also limited the extent to which courts may
throw out wholesale carefully crafted and
clear contract language. If there is any
theme which permeates all of these cases,
it is that the courts will not permit an
equally absurd and unfair result to occur
by admirtting extrinsic evidence that con-
cocts ambiguities.

Ultimately, Berg and its progeny are
mere tools that lawyers and judges can use
to do better justice in contract law than

could be done by a more rigid, black-and-
white, four-corners-of-the-document rule
of analysis. Though we live in an age of
technology and precision, the Berg ap-
proach to contract analysis reaffirms that
contracts are agreements between people,
not machines. The human insight of a
judge into the context of an agreement and
the intent of the parties may be the most
just, if not the most efficient, method of
resolving contractual disputes. #

Steven A. Reisler is a senior meniber of the
Seartle law firm Ogden Murphy Wallace,

PLLC where he practices contract and com-
mercial litigation. He was Bar News editor
from 1981 to 1985, served on the WSBA
Board of Gavernars fram 1985 to 1988, and
was a member, and later chair, of the Wash-
ington Commission on Judicial Conduct.

NOTES

1 115 Wn.2d 657 (1990).

2 In fact, Berg did not creare the context rule in Wash-
ington. It merely harmonized the prior confusion in the
cases which sometimes cited the “four corners” of a con-
tract as the courts’ divining rod and somerimes cited the
“context rule.”

3 115 Win.2d at 663, quoting Corbin, The Interpreta-
tlon of Words and the Parole Evidence Rule, 50 Carnell
L.Q. lal, 162 (1964-65).
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4 For an overview of Washington cases discussing Berg,

see Contract Litigation Post Berg v. Hudesinan, Did Your

Black & White Contract Tirn a Lighter Shade of Pale by
Steven A. Reisler, published in two parts in Bar News,
June and July 1994.

5 This survey is not intended to cover every reported
case of contract litigation. It begins roughly where the
1994 survey left off. See foornote 3, above.

6 See, generally, Ciry of Bremerron v. Harbor Ins. Co.,
92 Wn.App. 17, 21-22 (Div. 2 1998).

7 Id. ar 689-90. Although the dissenters in Lynott con-
tended thar the directors and officers insurance policy
was clear and unambiguous as written, the fact that the
nine Justices of the Supreme Court could not even agree
among themselves what the pertinent language meant,
must mean ipso facto that it truly was ambiguous. 123
Wn.2d ar 698.

8 Id. ar 630.

9 Id. ar 878-79.

10 1d. ar 570-71.

11 14 ac 784.

12 Ief, at 884-85.

13 Id. at 528-529.

14 Id. at 529.

15 Id. at 951.

16 fd, at 9-10.

17 Id. ax 8.

18 /. at 269.

19 Id. at 267.

20 /7d. This begs the question: Is the context rule of
contract interpretation out of context when the con-
tract is subject ro federal mandates? Or does this excep-
tion apply to any contract that must be in writing, such
as contracts for real estate subject to the statute of frauds?
Compare Jones v. Best, 134 Wn.2d 232 (1998), in
which the Washington Supreme Court reversed the
Court of Appeals and reinstated summary judgment
for plaintiff in a real estate commission dispute. Jones
turned on an analysis of an attempted, bur unsuccess-
ful modification of a valid contract, i.e., there must be
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mutual assent to modify a contract. /. ar 240. The

dictum, though, was more interesting:
Having decided there was no modification of the
original, written contract, we need not determine
the outcome of this case under the Statute of Frauds.
We note only thar contracts for the sale of land are
required to be in writing, as are agreements autho-
rizing agens to sell or purchase real estate for a com-
mission. [t is well settled that subsequent oral agree-
ments to modify such contracts can run afoul of
the Statute of Frauds if not performed. We do not
reach this issue because there was no agreement,
oral or otherwise, to modify the valid written con-
tract. . ar 241.

21 Id. at 644-45.

22 Id. at 645-46.

23 Id. ar 281.

24 Id. av 277-78.

25 Id. ar 280-82.

26 Id. at 293.

27 Id. at 295.

28 Id. at 295-96.

29 Id. at 303-304.

30 [fd. ac 920. At issue was whether the former wife

could collect reimbursement from her ex-husband for

his share of the hundreds of thousands of dollars it cost

to give their kids a college education.

31 Jd at 921.

32 Id. at 925.

33 ld. at 924.

34 Id. ar 926-929.

35 This is the perfect “do-it-yourself brain surgery” story

to tell your clients who ask why they should pay you to

prepare a standard legal document thar they can buy

fDr a fC‘V bHCkS ata bu()k.ﬁul‘t‘.

36 Id. at 322-323.

37 Id. ar 326-327.

38 Id. at 327-328.

39 The essential subplot of the case was thar restrictive

covenants could be applied to everyone who, know-

ingly or unknowingly, had bought into the community’s

b}ulﬂws and p]at restrictions; and, furthermore, that

more stringent covenants could, through authorized pro-

cesses, later be imposed even on those who did not want

or know abourt them.

40 Id. at 6G43-644.

41 Criminal law aficionados will love this twisty litdle

bar-exam-like case that interweaves contract law,

Oregon’s civil RICO law, Washington’s Criminal Profi-

teering Act, the Uniform Controlled Substances Actand

I'(‘Rl cstare lﬂ\v.

42 Id. ar 594.

43 Id. at 879-880.

44 Id.

45 Id. at 549.

46 Id. at 550.

47 Id. at 553.

48 Id.

49 Id, at 752.

50 Id. ar 156.

51 Id. at 156.

52 Id. at 156-157.

53 Id. at 286-287. This was not the only factual dis-

pute. The lender testified how he told the collector thar

hC was a Ff:lflld DF Ihc dt:b[or, Elnd [hﬂ[ hﬁ‘ dld not want

undue pressure brought to bear. The collector, on the

other hand, testified that the lender “was hoping that

[DeBenedictis] was gonna jack the man up [sic.],” and

that he was told, “I don't care what you do to that

man...whatever you want to do, whatever way you want

to do it, just get me my money.”

54 Id. at 292-293. The court did believe that the col-

lector could have pursued a claim in quantum meruit

for his contingent services rendered up to the time of

theallegedly wrongful discharge of his agency. The court

pointed out, however, that the collector had failed ro

introduce evidence to support a claim for the reason-

able value of his services.

55 Id. at 292-293.




Attorney Representation.:
An Essential Right or Not?

What is the Standard for Civilized
Nations?

n June 27, 1999, at the Access to

Justice Annual Conference in

Wenatchee, Washington, there
was a workshop program on “Civil Gid-
eon: If Not, Why Not?”' The keynote
speaker was the Hon. Earl Johnson, Jr,
Justice of the Court of Appeals of the State
of California, Los Angeles.” He stated that:

Some propositions are so elemental
and some developments so long over-
due that once implemented most
Americans wonder how democratic
society could have functioned any
other way. Women's suffrage, the elimi-
nation of de jure racial discrimination
and the right to counsel for indigent
felony defendants are among these
phenomena.?

In this article we discuss another fun-
damental right, as yet unrealized, which
in retrospect probably will appear self-evi-
dent and pre-ordained. That is the right
to counsel, or more accurately, the right
to appropriate representation in civil cases.
At some point, Americans will look back
and ask how concepts like “due process,”
“equal protection of the law;,” and “equal
justice under law” were anything but hol-
low phrases while our society sll woler-
ated the denial of counsel to low-income
civil litigants.

This seemingly unarguable right to
counsel was first introduced in Commeon
Law more than three centuries before the
United States Constitution was adopted
and almost four centuries before the Wash-
ington State Constitution came into ex-
istence. In 1495, during the reign of Henry
VII, the King signed a law which read,
translated from ancient English into cur-
rent vernacular:

Leonard W. Schroeter

After the said writ of writs be returned,

. the justices ... shall assign to the
same poor person or persons, counsel
learned by their discretions, which shall
give their counsels nothing taking for
the same, and in likewise the same jus-
tices shall appoint an attorney and at-
torneys for the same poor person and
persons ... which shall do their duties

without any rewards.

This right did not apply in criminal
cases, butapplied in civil cases in the com-
mon-law courts for centuries and was ex-
tended to equity courts as well. In present-
day England, the right to counsel in civil
cases is even broader and lawyers are fully
compensated out of government funds for
the services they provide. In 1851, France
enacted legal aid providing free attorneys
to indigent persons. Germany followed in
1877; Norway, 1915; Sweden, 1919; and
thereafter, Denmark, Belgium, The Neth-
erlands, and virtually all of northern Eu-
rope passed such laws to provide counsel
for indigents, and to provide for public
responsibility for their representation. In
central and southern Europe, Austria had
the right to counsel in civil cases begin-
ning in 1895. Spain had such a statutory
right since at least 1855, and Portugal since
1899. Italy created the right in 1865, and
in virtually all countries, there was public

responsibility.

major international body, the
Committee of Ministers of the
Council of Europe, in 1978 de-

clared that: “A right to necessary legal aid”
and the “right of access to justice and to a
fair hearing” constitute “an essential fea-
ture of any democratic society.” In 1979,
the European Convention on the Protec-
tion of Human Rights and Fundamental
Freedoms established a minimal level of
basic human rights thar signatory Euro-
pean nations were expected to maintain.
The Convention is interpreted by the Eu-
ropean Court of Human Rights, contain-
ing justices drawn from member states. In
1979, in a case called Airey v. Ireland, an
indigent Irish woman complained that she
had been denied a lawyer to litigate her
judicial separation case. The Court held
for her and granted a financial award to
pay for a lawyer. This led to Ireland ex-
panding its legal-aid program to comply
with the standards of the European court.
Justice Johnson wondered: “[S]ince the
right to counsel in civil cases is now deemed
‘a fundamental human right by most of
western civilization, how much more is
required before it becomes an essential in-
gredient of due process in this country?™
Another panelist at the Wenatchee Con-
ference was the Hon. Richard B. Sanders,
Justice of the Washington State Supreme
Court, who spoke on “Access to Justice: A
Noble Principle in Beggar’s Rags.” Justice
Sanders in his presentation and paper

asked:

If it is a legitimate role of the govern-
ment to build courthouses and hire
judges, is it not only a difference in de-
gree, not kind, to assure litigants ad-
equate representation so they may prop-
erly present their case when they go to
court? Indeed, is not legal representa-
tion a practical necessity that those
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knowledgeable in the law would have
to admit: That the man who represents
himself has a fool for a client?

So the first point is this: Access to
justice is no more a welfare program
than maintaining a court system is a
welfare program. Maintenance of a civil
court Systeln ES SO CIOSE' to th(’ core PU]'-
pose of government that it justifies gov-
ernance even when all other justifica-
tions fail.

But I suggest the availability of legal
representation is not itself the driving

o
principle which serves as its own justi-

fication. Rather it is simply an applica-
tion of a more basic principle we call
access to justice. I would define this to
mean the legal right of every individual
to have his or her grievance determined
on the merits by an independent judi-
clary. But if we are to be principled in
the defense of this principle, we must
identify, and confront, barriers to ac-
cess beyond those represented by pov-
erty or indigence. After all, what good
is even a retained attorney by your side
if the doors to the courthouse are locked
against you?
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... [I]f we are truly to access justice,
we must facilitate that access in a just
way. We must recognize that the civil
justice system is a core function of gov-
ernment, which is not only available to
all, but the responsibility of #// to main-
tain. [factorney fees for indigent crimi-
nal defendants and judicial salaries are
properly borne by the taxpayers as a
whole, it is equally appropriate of all of
society;, not just the unfortunate few
who happen to be involved in the judi-
cial system, to make sure the doors of
the courthouse remain open in form
and substance.

... In conclusion, let us then defend
access to justice in the manner this great
principle should become accustomed.
Lerus promore it fairly and consistently
across the board, recognizing that its
origin is not the welfare state but rather
the state of affairs which exists when
the government fulfills its basic pur-
pose. To secure our lives, our liberty,
our property, and our private pursuit
of happiness in the civil context. As this
is a public benefit, it is equally a public
responsibility to be shared by us all, not
to be shouldered by the few.

Why is the United States a Human
Rights Laggard?

araphrasing a common witticism:

“Great ideas have many parents.

Failures have none.” The parentage
of the “civil gideon” idea is murky. It clearly
connotes the right to be represented by
legal counsel in civil actions, but all of us
know that this is not implemented in real
life in the United States. Nor is there any
general consensus that the existence of the
“right” has found wide acceptance in
American politics and judicial politics. As
a lawyer for almost half a century, it has
seemed to me intuitively that it is a no-
brainer. The opportunities for meaning-
ful access to the civil justice system are
largely dependent upon legal representa-
tion, and the likelihood of a just result is
hugely increased by competent represen-
tation. For this reason, and because as a
nation we are constitutionally committed
to meaningful access to equal justice un-
der law, the creation of the Legal Service
Corporation (LSC), and the acceptance by
government to provide legal services for
some poor, was simply the overdue recog-




nition of the responsibility of the first duty
of government— protection of the people.

Bur times have changed. So have the
political bodies of government, including
the U.S. Supreme Court. The pursuit of
justice of the Warren Court was followed
by the unsettling years of the Burger Court
and then the sometimes frightening con-
strictions of the Rehnquist Court. Politi-
cal attacks upon the LSC, and the grow-
ing disparity between rich and poor even-
tuated in the present access to justice move-
ment.

But the language of Americas found-
ing constitutional document, the Decla-
ration of Independence, must be the be-
ginning of our inquiry. 1. “We hold these
Truths to be self-evident” (fundamentalicy
— natural law); 2. “that all Men are cre-
ated equal” (equality principle); 3. “that
they are endowed by their Creator with
certain unalienable Rights” (human rights
cannot be taken away); 4. “that among
these are Life, Liberty and the Pursuit of
Happiness” (the triad of fundamental
rights); 5. “that to secure these Rights, Gov-
ernments are instituted among men” (posi-
tive duty of government to protect the
people’s rights); 6. “deriving their just Pow-
ers from the Consent of the Governees”
(the people are sovereign; their consent is
required — democracy).’

The United States Constitution and its
Bill of Rights speak of justice, due process
of law, equal protection, equal protection
of the law, privileges and immunities of
citizenship, and other terms construed to
mean right of counsel. Right of counsel
explicitly is found only in the Sixth
Amendment, but since a basic principle
of the federal constitution was that civil
justice was to be done in the states, it was
understandable that these provisions were
not included. The founders felt thar the
principles were covered by terms such as
privileges and immunities of citizenship
and the Ninth Amendment, which states:
“the enumeration in the Constitution of
certain rights shall not be construed to
deny or disparage others retained by the
people.” The subsequently added Four-
teenth Amendment forbids the states from
making or enforcing any laws which shall
abridge the privileges and immunities of
citizens: “nor shall any state deprive any
person of life, liberty or property without
due process of law; nor deny to any per-

son within its jurisdiction the equal pro-
tection of the laws.” State constitutions
without exception provided for right to
counsel, and much of the backwardness
of clarifying the meaning of that right has
arisen from a conscious lacuna between
federal and state power and a duty to en-
force rights which it inherited at the birth

What understanding should we have
as to the role of right to counsel within
the meaning of rule of law, due process of
law, equal protection of the law, and our
other cherished constitutional precepts in
this century? It is useful to see what the
perceptions of those learned in the subject
matter have said, in a past well beyond the

of this nation. memories of any of us today.
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n 1921, Reginald Heber Smith, who
modestly described himself as “of the
Boston bar,” republished a book en-
titled Justice and the Poor: A Study of the

Present Denial of Justice to the Poor and of

the Agencies Making More Equal Their Po-
sition Before the Law, with Particular Ref-
erence to Legal Aid Work in the United
States.® Smith was a renowned attorney,
an established scholar, a national leader of
the bar, and a proponent of justice. In a
foreword to the first edition in 1919, Elihu
Root (1845-1937), distinguished lawyer,
diplomat, United States Senator, Secretary
of State, and President of the Carnegie
Foundation,wrote:

No one, however, doubts that it is the
proper function of government to se-
cure justice. In a broad sense, that is
the chief thing for which government
is organized. Nor can anyone question
that the highest obligation of govern-
ment is to secure justice for those who,
because they are poor, and weak, and
friendless, find it hard to maintain their
own rights. This book shows that we
have not been performing that duty
very satisfactorily, and that we ought
to bestir ourselves to do better ....We

have been slow to appreciate the
changes of conditions which to so great
an extent have put justice beyond the
reach of the poor.

Smith had begun his pioneer work in
the study and formation of “Legal Aid
Societies” before World War I, writing to
call the American Bar Association’s atten-
tion to these problems. His last chaprer,
“A More Equal Administration of Justice,”
noted that the right to legal counsel has
been implemented in other countries with
success, and then stated:

We can end the existing denial of jus-
tice to the poor if we can secure an ad-
ministration of justice which shall be
accessible to every person no matter
how humble, and which shall be ad-
justed so carefully to the needs of the
present day world that it cannot be dis-
located, or the evenness of its opera-
tion be disturbed, by the fact of pov-
erty.... In the existing machinery of
justice, there are three defects, which
in their practical results destroy the im-
partiality of the administration of jus-
tice and thereby make impossible that
absolute equality before the law which
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the ideal of democracy demands, which
our form of government was designed
to secure, and which itis trying to guar-
antee through a fair and sound substan-
tve law.”

With respect to the right to legal coun-
sel, Smith urged “that the machinery of
justice can be operated only through at-
torneys,” and since

attorneys must be paid for their ser-
vices, and that the poor are unable to
pay for such services, this is the great,
the inherent and fundamental difficulty
— inherent because our legal institu-
tions were framed with the intentdion
that trained advocates should be em-
ployed, and fundamental in the sense
that no amount of reorganization or
simplification, short of a complete over-
turn of the whole structure, can entirely
remove the necessity for the attorney.®

n this last sentence, written more than

80 years ago, Smith noted that his plea

for justice for the poor contains “our
best immediate hope for a realization of
our ideal of such an equal administration
of the laws that denial of justice on ac-
count of poverty shall forever be made im-
possible in America.”

Smith, and others who valued our heri-
tage, understood that no United States
Supreme Court decision in the 196 years
since Marbury v. Madison, 5 US. 137
(1803), has altered its understanding of
the constitutional duries of our judiciary.
It is far more than a judicial decision, de-
spite its simple factual context. It is a con-
stitutional document, essential and man-
datory, prescribing constitutional judicial
duties. It tells us that our courts must be
guided by English constitutionalism “from
whence we derive many of the principles
of our political institutions,” as well as
from the conscitution and laws of the
United States. Our courts inherited the
Common Law and equity and the pow-
ers that flow from that. It reminds us that
James Madison, as Secretary of Stare, “is a
high officer, but is not above law. It is not
consistent with the policy of our political
institutions, or the manners of the citizens
of the United States, that any ministerial
officer having public duties to perform,
should be above the compulsion of law in




the exercise of those durties.” It reminds us
that those who exercise judicial power
“should be independent.” It tells us that
withholding of Marbury’s commission
was an act “not warranted by law, but vio-
lative of a vested legal right.” Justice
Marshall then proclaims what for almost
200 years has been the most basic consti-
tutional description of the fundamental
right to access to justice:

Ifhe has a right, and that right has been
violated, do the laws of his country af-
ford him a remedy? The very essence of
civil liberty certainly consists in the right
of every individual to claim the protec-
tion of the laws, whenever he receives
an injury. One of the first duties of gov-
ernment is to afford that protection....
In the 3d vol. of his Commentaries, p.
23, Blackstone states two cases in which
a remedy is afforded by mere operation
of law. “In all other cases,” he says, “itis
a general and indisputable rule, that
where there is a legal right there is also
a legal remedy by suit or action at law
whenever that right is invaded.” ... It
is a sertled and invariable principle in
the laws of England that every right,
when withheld, must have a remedy,
and every injury its proper redress. The
government of the United States has
been emphatically termed a govern-
ment of laws and not of men. It will
certainly cease to deserve this high ap-
pelladion, if the laws furnish no remedy
for the violation of a vested legal right.

But Marbury v. Madison is best known
for its enunciaton of another central prin-
ciple of our jurisprudence — judicial re-
view. This flows from the constitutionally
mandated judicial power. It is an essential
principle of the separation of powers. It
helps preserve for us and our posterity,
protection from the political pandering of
the moment, and the policy passions and
prejudices of those who know not, or dis-
regard, our fundamental constitutional
principles. It is worth reading and re-read-
ing. Justice Marshall, at the close of his
historic opinion, reminds those who have
the solemn duty of exercising judicial
power, what their oath of office is:

[ do solemnly swear that I will adminis-
ter justice without respect to persons,

and do equal right to the poor and to the
rich; and that [ will faichfully and im-
partially discharge all the duties incum-
bent on me as according to the best of
my abilites and understanding, agree-
ably to the constitution, and laws of
the United States.

Perhaps he intended that lawyers and

judges who followed him would refresh
their sense of responsibility by knowing
their heritage.

In the two hundred years since Marbury
v. Madison, the United States Supreme
Court has seriously lost its mooring as it
relates to the fundamentality of access to
justice; the essentiality of right to counsel;
the certainty of equal protection under law;
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and the responsibility and duties of the
judiciary to implement individual rights.
The Court has affirmed and reaffirmed
its jurisprudence, often in thetoric racher
than in meaningful action. Ye, the obvi-
ous fact is rthat justice often remains tos-
tured, and individual rights, particularly
of the poor and oppressed, have been sadly
ignored and abused."

Next month we will review the scrange
and tortuous jurisprudence of the right to
counsel in civil cases, analyzing why we,
almost alone in civilized industrial societ-
ies, still fail ro provide justice for the poor. #
NOTES
1 This was the Fourth Annual event, conducted by the
Washington State Access ta Justice Board, in coordina-

tion with the Washington State Bar Association and
the Washington State Supreme Court. These confer-
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ences are arcended by judges, bar leaders, and thase
interested in working in access to justice activity. Each
conference has included a workshop by the Jurispru-
dence Commitree of the AT] Board. Each of the work-
shops has had as a basis for its discussion a paper dis-
tributed to participants and written by the author of
this paper who is the chair of the committee, This year's
94-page paper can be procured from Joan Fairbanks at
the Washington Srate Bar Association, or from the au-
thor. This asticle secks to introduce the reader to the
issues invalved but for further and mare detailed un-
derstanding of the questions, the conference paper, its
cited authorities, and papers and articles of other par-
ticipants can be consulted.

2 Justice Johnson was the chair of the working group
that led to the creation of the California AT] Commis-
sion and a member of it since its inception. He was a
Director of the Legal Service Program, Professor of Law
ar the Uniyersity of Southern California, appellate Jaw-
yer, and author of 16 books and some 40 articles.
Among them are “The Case for Legally Enforceable
nghl w0 Representation in Civil Cases for Indigent
Litiganes,” 11 Lov. LA, L. Rev. 249 (March 19781
and “The Right ro Counsel in Civil Cases: An Interna-
tional Perspective,” 19 Loy. LA, L. Rev. 341 (1983).
3 See Johnson, ibid,, 19 Lov. LA, L. Rev. 341 ar 445-
ff.

4 Justice Johnson’s speech at the AT] Conference cov-
ered much of this material. A videocassette of it is avail-
able from the Washington State Bar Association or from
TYW. Details can be found in both the “Right to Coun-
sel in Civil Cases,” 19 Loy, LA, L. Rev. 341,

5 “Declaracion of Independence,” Washingron State
Bar News, July 1999.

6 Published for the Carnegie Foundation for the Ad-
vancement of Teaching by Charles Scribner’s Sons (New
York 1921).

7 Smith, at 240.

8 Smith, at 241.

9 See Schroeter, “Civil Gideon: If Not, \Vhy Notz,”
pp: 10-91, for discussion of some of rthe reasons and
the cirations of those relevant cases.
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_ byDaniel Warner

Gun Control

Gun control becomes a matter of intense public interest
every time there is another terrible mass shooting. We
hear about gun control, but the frequent debate is not of
immediate importance to most people, and probably
most lawyers do not understand the basic issues and fun-
damental federal and state laws regarding gun control.
This article, which discusses the basic issues and law, is
not intended to take a position on gun control or fully
expound on this complex issue.

The Federal Constitutional Underpinnings

Part of the gun-control debate centers around the Second Amend-
ment to the U.S. Constitution, which provides: “A well regulated
militia, being necessary for the security of a free state, the right of
the people to keep and bear arms shall not be infringed.”

Some people reading this amendment focus primarily on the
first phrase. They believe that the amendment, alone or in con-
junction with the rest of the Bill of Rights, gives people a right to
have firearms only if they are associated with a well regulated mili-
tiz; these are the “collectivists.” Others — the “individualists” (or
personal possessionists) — focus on the latter part of the amend-
ment, asserting that the framers would not have used words simi-
lar to those used to grant individual guarantees in other amend-
ments in the Bill of Rights (such as the First Amendment’s right
of the “people” to “peaceably assemble,” and the Fourth
Amendments “right of the people to be secure”), if they had re-
ally meant to grant only a collective right to possess firearms.

In the 1939 case of United States v. Miller,' the Supreme Court
affirmed a conviction under the National Firearms Act of 1934
when the defendant carried a sawed-off shotgun across state lines.
The Court reasoned that a sawed-off shotgun was no part of
ordinary military equipment, nor could its use contribute to the
common defense. In deciding the defendant had no right to keep
a weapon that could not be part of any militia’s ordinance, the
Courr certainly implied that people do have the right to possess
appropriate weapons which could be used as part of a militia.

A major difficulty, however, is that there are no militias today.
Militias were the mainstay of early colonial defense because the
Anglo-Americans disdained a standing army and because Britain
could not support one overseas; the colonies had to provide for
their own defense. Massachusetts, for example, adopted this law
in 1648:

The Legal
Underpinnings

[The militia commander] is hereby enjoined once every year
at least, and oftener upon needful occasion ... to put every
captain and officer of their companies in their places, and o
instruct them in their duties according to the rules of military
discipline, and to exercise [the militia] according to his best
skill and abilities as if he were to lead them forth against an
enemy.”

In the Uniform Militia Act of 1792, Congress gave the old
colonial/state militia the only federal direction it was to have for
the next 111 years. It provided that all able-bodied white males of
the state should be enrolled in the militia under state control and
provide themselves with a “good musket or firelock.™

The state militias deteriorated during the early 19th century,
and many states entirely abolished any compulsory militia system
berween 1831 and 1856. In 1903, the Dick Act (named after its
sponsor, Ohio Congressman Charles Dick) took what was left of
the militia and changed it into “two classes — the organized mi-
litia, to be known as the National Guard ... and the remainder to
be known as the Reserve Militia.” The Dick Act states: “organiza-
tion, armament and discipline of the organized militia ... shall be
the same as ... prescribed for the Regular and Volunteer Armies.™
With the enactment of the National Defense Act of 1916, the
National Guard was federalized as a component of the United
States Army. Today, the President drafts the Guard for federal
service and they “... stand discharged from the militia and shall
be subject to such laws and regulations for the government of the
Army of the United States.” The militia of the United States con-
sists of all able-bodied [males and females] who are members of
the National Guard.™

Federal Regulation
Whether the Second Amendment gives people the right to per-
sonal possession of non-military firearms is certainly debatable. It
does seem that the amendment deals with “well organized mili-
tias,” though what to make of it, given that there are no longer
any militias, is a point to ponder. At any rate, a number of federal
laws have conditioned and regulated firearms possession, and there
has been no broadly successful attack on the right of the federal
government to do that.

The Nartional Firearms Act of 1934 (NFA), mentioned above
in connection with the Miller case, was adopted in response to

Prohibition-era gangsterism ( a la The Untouchables). The NFA
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established strict registration requirements
and prohibitions on the interstate transfer
of fully automatic firearms (such as ma-
chine guns) and on short-barreled shot-
guns and rifles. It required anyone pur-
chasing one of these weapons to submit
to an application process that included fin-
gerprinting, a photograph, a four- to six-
month waiting period and background
check, and a $200 transfer tax. The law
was not retroactive, but it did require those
who already owned affected firearms to
register their arms within 60 days of en-
actment.’

The next federal foray into gun control
came with the Omnibus Crime Control
and Safe Streets Act of 1968 (the Gun Con-
trol Act).® This law was adopted following
the assassinations of John and Robert
Kennedy, and Martin Luther King, Jr. It
was intended to keep firearms out of the
hands of those deemed unfit to possess
them for reasons of age, criminal back-
ground or incompetency (unlawful users
of narcotics and mental incompetents), and
to assist state law-enforcement authorities
in combating increasing crime rates. It pro-
vided a more rigorous licensing system for
firearms than the 1934 Act had, and un-
like that act, it regulated handguns, tight-
ening control over the shipment and sale
of destructive devices.” The Gun Control
Act also established federal control over all
persons in the business of importing,
manufacturing or dealing in firearms, and
it required licensing of and reporting by
such persons. Finally, it channeled inter-
state commerce in firearms through feder-
ally licensed businesses, generally confin-
ing firearms transactions by nonlicensees
to their states of residence, prohibiting the
importation of semi-automatic weapons
into the United States. The Supreme Court
validated this Act in 1980."

In 1993, Congress adopted the Brady
Handgun Violence Prevention Act'' in re-
sponse to the attempted assassination of
President Reagan. The Brady Act imposed
a five-business-day waiting period (for
states that did not have one) before allow-
ing the purchase of a handgun, and looked
toward the eventual establishment of a na-
tional instant criminal point-of-purchase
background check system. In 1997, in
Printz v. United States,"” the U.S. Supreme
Court ruled that the Brady Acts obliga-
tions to conduct background checks on
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prospective handgun purchasers and to
accept completed handgun-applicant
statements from firearms dealers imposed
unconstitutional obligations on state of-
ficers to execute federal laws.

The Violent Crime Control and Law
Enforcement Act of 1994" responded to
the 1989 school-yard killings of five chil-
dren by a Stockton, California drifter who
used a Chinese-made AK-47 semi-auto-
matic weapon. The Act contained provi-
sions for hiring 100,000 new police offic-
ers, building more jails, and promoting
innovative incarceration programs (such
as “boot camp”). The Act also provided
money to states to develop crime-preven-
tion programs, similar to those established
in the 1960s and 1970s, to focus on the
root causes of crime. The most incendiary
part of the Act (sponsored by Senator
Diane Feinstein) was its ban on “assault
weapons.” The ban prohibited the sale or
possession of 19 specific semi-automatic
assault weapons, copycat guns and large-
capacity ammunition-feeding devices.
Semi-automatic guns, which fire one bul-
let or round every time the trigger is
pressed, automatically load the bullet for
the next shot. As long as the trigger is de-
pressed, automatic weapons (machine
guns) continue to spray bullets. They have
generally been illegal since 1934.

Overall, federal law prohibits people
who are not eligible to possess, reccive or
transport firearms (children, incompe-
tents, fugitives, illegal aliens, etc.) and regu-
lates dealers, requiring that they fill out
paperwork, including information about
purchasers and guns sold. Federal law also
restricts interstate sales of guns or mail-
order purchase by individuals (antique fire-
arms are exempt from regulation) and pro-
hibits semi-automatic weapons sales. Ship-
ping or mailing of guns is also restricted,
and manufacture or sale of armor-pierc-
ingammunition is illegal. Authority to ad-
minister and enforce these laws rests with
the Secretary of the Treasury. The Secre-
tary has delegated responsibility of enforc-
ing the law to the Bureau of Alcohol, To-
bacco and Firearms (ATF) and to the
United States Customs Service for over-
seeing exportation restrictions.

Washington State Gun Control
Regardless of how the Second Amendment
to the U.S. Constitution is interpreted, it




restricts the federal government from in-
terfering with some aspects of gun owner-
ship. The U.S. Supreme Court has never,
however, incorporated the Second Amend-
ment against any state." The states could,
in theory, have absolute control of guns.
The Washington State Constitution ad-
dresses gun ownership in Article 1, Sec-
tion 24 of the state Constitution:

The right of the individual citizen to
bear arms in defense of himself, or the
state, shall not be impaired, but noth-
ing in this section shall be construed as
authorizing individuals or corporations
to organize, maintain, or employ an
armed body of men.

The main body of Washington state
gun-control law is at RCW 9.41. Like the
federal law, state law operates on three lev-
els: it regulates commercial sales, restrices
possession to competent people, and pro-
hibits possession of some kinds of firearms.
The law restricts convicts' possession of
firearms, limits the carrying of a concealed
weapon to those with permits (exceptina
person’s home or business), restricts carry-
ing guns in motor vehicles (not including
law-enforcement personnel and hobby-
ists), regulates the issuing of licenses to
carry pistols or concealed weapons (requir-
ing application to the sheriff or police, giv-
ing name, address, description and finger-
prints), and provides that the sheriff issue
the four-year permit within 30 days, un-
less the applicant is disqualified (minors,
or those who are insane or drunk). Wash-
ington law regulates commercial sales of
pistols to licensed persons and provides a
five-day waiting period, but no one con-
victed of a crime of violence or any person
who has an outstanding arrest warrant may
be sold a gun. The law allows for confisca-
tion of guns from people who violate the
state gun-control law, and requires licens-
ing and regulation of dealers. Addition-
ally, it prohibits the possession of machine
guns (with some exceptions for law-en-
forcement officials) and carrying guns in
certain places (schools, jails, courtrooms,
bars, mental-health facilities). The act also
preempts local regulation. RCW 77.16
(hunting laws) prohibits carrying loaded
shotguns or rifles in cars and shooting
across roads. (This is not a complete sum-
mary of the law.)

Efficacy of Gun-Control Laws

If the purpose of the Second Amendment
is to allow the citizenry to defend itself
against an oppressive federal government
(which seems to be part of what the
Amendment was, or is, about), then dis-
allowing people possession of such fire-
power as would be necessary to confront
an armed federal force undermines the
Amendment. But allowing people to pos-
sess machine guns and other weapons as
would be needed to deal with the regular
Army seems highly inconsistent with good
social policy and a shocking admission that
ours is, at least potentially, a lawless soci-
ety. The Second Amendment does make
mention of a “well-regulated militia,” but
there is no militia anymore. Some people
have faith thar our government will not
— like the German government in the
1930s or the Yugoslav government in the
1990s — oppress us. They believe that we
have a strong rule of law and must work
to create a decent society where guns are
not part of the culture. Others have no
such faith in government. History does not
say they are wrong, and the arguments
abour the Second Amendment continue.

No one argues that criminals, incom-
petents and unsupervised children should
be denied access to firearms, nor thar those
who commit crimes with guns should be
punished. No one denies that ours is a vio-
lent society, and that guns contribute to
some of the violence. Whether controlling
access to guns or addressing the circum-
stances which cause gun violence is the
proper way to deal with the problem is
much debarted.

The debate rages with statistics. Some
people look at the staristics generated from
gun-control laws and say that many acts
of violence have been prevented by, for
example, the background-check require-
ment in the Brady Bill. Statistics back up
that claim, and it seems reasonable. Oth-
ers say that if you force law-abiding folks
to surrender their firearms, then only
criminals will have guns, and crime will
increase because criminals are more likely
to assault unarmed victims, a claim sup-
ported by statistics. Stating that allowing
citizens to carry concealed handguns re-
duces violent crimes makes some sense."”
At an individual level, for one person to
carry a gun is reasonable, but at the collec-
tive level it causes social disaster. Gun-con-
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trol advocates cite statistics demonstrating
that in other developed countries there is
much less lethal violence than in the

LAW OFFICES OF
DANP, DANILOV

United States
IMMIGRATION LAWS
. VISA SERVICES -

SUITE 2303 - ONE UNION SQUARE
SEATTLE, WASHINGTON 9101-3192 USA.
TEL: (206) 624-6868 FAX: (206) 624-0812

United States, mostly attributable to the
availability of guns. Gun-control oppo-
nents cite statistics to demonstrate that if
only more people in the United States had
guns, there would be less gun violence.
Gun-control advocates cite statistics show-
ing that most Americans favor gun con-
trol, but opponents note that most Ameri-
cans don't know which gun-control laws
are in effect, nor do they have any consis-
tent sense of what “gun control” ought to
be. Assault weapons, say gun-control ad-
vocates, serve no useful social purpose. Not
so, say their opponents; the guns “are . . .
useful for hunting and recreational pur-
poses.” ' Moreover, they state, only very fe
few guns used in crimes are assault weap-
ons.

Gun-control opponents insist that gun
control is not crime control, and that, fun-
damentally, gun possession is necessary for
the maintenance of the liberties that make
the United States the freest and most dy-
namic society in the world; only with guns
can the weak protect themselves against
the abusive strong. Gun-control propo-
nents, insisting that U.S. gun-control laws
are too lax and feebly enforced, believe gun
control is a requirement for any civilized
society. What do you think? #

Daniel Warner is an associate professor of
business law at the College of Business at
Western Wmhingtan Unviversity. He is the
author of a college textbook titled The Legal
Environment of Business and is a periodic
contributor to Bar News.

NOTES

1 307 U.S. 174 (1939).

2 The Laws and Liberties of Massachusetss, 41-42 (Max
Ferrand, ed., 1929).

3 Laws of the United Stares 1789-1857, at 619 (Frederick
C. Brightly ed.).

4 32 Star 196 (1903).

5 39 Stat 134 (1916).

6 10 U.S.C. Section 311 (1993).

7 48 Star 1237 (1934).

8 18 U.S.C. Chaprer 44.

9 18 U.S.C. Section 922(h).

10 Lewis v. U.S., 445 U.S., 55 (1980) (the issue was the
legitimacy of Lewis' conviction, not the legitimacy of
the act in view of the Second Amendment). In 1995, the
Supreme Court invalidated another federal gun-concrol
law, holding that Congress had no constiturional author-
ity to ban guns from school zones absent any showing
that interstate commerce was affected. The Gun Free
School Zones Act is no longer law.

11 18 U.S.C.A. Section 922 (1993).

12 521 U.S. 898 (1997).

13 Pub. L. No. 103-322, 5§ 170101, 108 Stat 1796, 2038 (1994).
14 Ser Vietnamese Fisherman’s Ass'n v. Knights of the
Ku Klux Klan, 543 E Supp. 198, 216 (5.D. Tex. 1982)
(preventing the Klan from (:Unducting private milir;lry
training camps); and other materials cited by Kevin A.
Fox and Nuran Christine Shah, Natural Born Killers: The
Assault Weapons Ban, 10 St. John's J. Legal Comment.
123 (1994), note 52.

15 See, e.g., John R. Lott, Jr., More Guns, Less Crime,
19 (1998).

16 Kristine R. DeMay, Vialent Crime Control and the
Law Eif{@arﬂmt’uﬁﬁlrt of 1994, 16 Hamline J. Public Law
and Policy 199 (1994), text accompanying note 147.
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Modern-Day Stress:
Our Survival Mechanism Gone Awry

by Jean L. Johnson

Clinical Social Worker, WSBA Lawyers’ Assistance Program

udy sat at her desk feeling completely
exhausted. She had been working on

a case fraught with complicated is-
sues. There was a lot at stake for her
client, and opposing counsel was particu-
larly exasperating due to a contentious
style that included the creation of mean-
ingless obstacles as a primary strategy.

Judy’s sleep had suffered for weeks;

basic definition of stress is “a cognitive,
emotional and physiological response to
alife demand.” Those cognitive and emo-
tional aspects of the definition suggest that
individual perceptions of stress are sub-
jective. The stress response, however, also
triggers a series of significant, identifiable
physiological changes which, in the face

midable threat to our physical and emo-
tional well-being? Modern life dishes up
avastarray of complex situations, and our
hardwired capability has created an anxi-
ety state that is often out of proportion
and out of place in the circumstance, like
Judy’s response to her difficult case and
contentious opponent. Repeated bouts of
anxiety triggering high levels of

she constantly felta constriction in
her chestand had a churning stom-
ach. Inidally her focus on the case
had been sufficient. In fact, at times
the work unfolded at an acceler-
ated pace because the adrenaline
was flowing, but unfortunately this

~ Colossal surges froip_the‘ adrenal
- glands and the mobilization of other
__hormones cause increases in heart rate,

"._bloo:d pfeéé_uré,’--blo_od sugar, muscle

; tens_ion and brain activity.

stress are related to situations that
we actually can live with, not ones
that pose actual danger of the sa-
ber-toothed-tiger variety that we
need to fight with or flee from.
Many circumstances and
events in our lives are, by them-

feeling didn't last. After a while,
mental confusion took hold as a constant
demon, and she was barely able to slog
through the day. Now, just thinking about
the trial date caused her heart to audibly
pound. How was she going to carry this
out with a reasonable degree of profession-
alism? More importantly, how could she
continue practicing as an attorney when
this pattern was becoming the norm? Judy
was experiencing a generalized sense of fear
and felt that many facets of her life were
spinning out of control. Her circumstance
illustrates how the elegantly designed life-
saving stress response can convert into the
dreaded sustained stress response that in-
evitably wreaks physical and emotional

havoc.

What Is Stress?

Stress has become that ubiquitous term
for our response to the enormity of life’s
experience, specifically the inevitability of
life’s disappointments, sorrows, tragedies
and all those little things that go wrong.
Any concept that encompasses such a vast
scope of human experience is unquestion-
ably complex, yet the essence of stress can
be described in very simple terms. One

of real danger, maximize one’s chances for
survival. Colossal surges from the adrenal
glands and the mobilization of other hor-
mones cause increases in heart rate, blood
pressure, blood sugar, muscle tension and
brain activity. Digestion ceases and periph-
eral blood vessels constrict. The body is
braced for an emergency with enhanced
strength and alertness.

Stress Response Turned Against Us
The stress response can be a lifesaver if
there is an immediate, physical threat that
must be faced. If, however, this stress re-
sponse is frequently tripped and becomes
established as a chronic hyper-alert state,
its protective purpose is turned upside
down. In fact, medical research provides
compelling evidence of a strong relation-
ship between chronic stress and certain
illnesses, specifically heart disease, hyper-
tension, depression and compromised
immune response. Immune suppression
is particularly problematic, as it leaves one
vulnerable to a vast array of diseases and
physical malfunction.

How does this life-saving reaction para-
doxically transmute into a potentially for-

selves, neutral. They are infused
with specific meaning as a result of our
learned perceptions and interpretations.
Society’s master teachers, usually our pri-
mary caregivers, lay the groundwork when
we are children, and the prevailing cul-
ture continues to shape and define our
reality as we become adults. Over time
our stress responses happen automatically
and unconsciously, as though they are part
of our very fiber. What accounts for the
variability among individuals as to what
is stress-provoking is the idiosyncratic sen-
sitization process each person is exposed
to. In other words, what each of us expe-
riences and learns shapes our perceptions
and interpretations of situations and
events. These are very powerful influences
in our lives, yet we may be totally oblivi-
ous to the often distorted lens through
which we view our perceptions.

The legal profession is particularly sus-
ceptible to stress because of unrealistic per-
formance demands, the inherent adver-
sarial nature of law, and seemingly end-
less deadlines. Add to that unreasonably
high expectations, established and rein-
forced by one’s incessant internal messages
and insidious cultural influences. These
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powerful stresses come in the guise of
thoughts and beliefs such as:

» Making mistakes is terrible.

= It is essential to be loved by everyone.

= [ must always be competent.

= Every problem has a perfect solution.

= [fothers criticize me, | must have done
something wrong.

= [ can't change the way I think.

» [ must rarely show weakness or cry.

= Strong people do not ask for help.

= Everything is within my control.

s Other people should see things the
same way | do.

= The world ought to be fair.

In a profession that provides the per-
ceived possibility of an enviable level of
prestige and status, along with the poten-
tial for lucrative income, one’s self worth
and intrinsic value are constantly on the
line. Humans are a unique species among
the animal kingdom in that we have the

SHORT
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capacity for self-awareness. The judgment
of others, as well as our own judgment
(whether in the form of criticism or ap-
proval), can smother our spirit. Criticism
inflicts the obvious wounds, but the need
for approval leaves us no resting place and
fosters relentless striving. Even as we re-
ceive approval we're fearful of its with-
drawal, so we spend our lives pursuing it.
So much time and energy is squandered
on maintaining this elusive high approval
rating that we lose our direction and, in
the process, our sense of who we are.

We live in a society of unprecedented
wealth. We are well-fed, sheltered and
educated. Yet, ironically, our sense of self
worth and what is satisfying eludes us as
never before. This is not on the mind of
the lion battling for dominance, nor the
rabbit scurrying from becoming some
other beast’s prey. We are an anomaly
among living creatures as we desperately
try to protect ourselves and survive both
physically and psychologically, as even a
mild criticism of one’s performance can
be responded to as though it were a mor-
tal attack, a threat to oné’s very survival.
There is an instinctive inclination to elimi-
nate the stress. Some favorite coping
mechanisms that can temporarily allevi-
ate stress are, however, disastrous in the
long run. They provide only temporary
refuge, escape or release, and at consider-
able personal cost.

Ineffective Ways of Coping with Stress
= Alcohol and Drug Use. Misuse and
abuse of substances is a serious problem
for many members of the legal commu-
nity, often leading to the destruction of
careers in the absence of timely interven-
tion.

= Uncontrolled Anger. Anger, used ap-
propriately, can be activating and effec-
tive. Excessive, unconfined anger is physi-
ologically damaging, besmirching to one’s
professional reputation, and devastating
to relationships.

s Work Addiction. Dont use your pro-
fession as a means of avoiding the exami-
nation of life’s problems. Work addiction
is rampant within the legal profession and
takes its toll, as the unexamined issues
inevitably come back to haunt us in some
inescapable fashion.




Effective Ways of Coping with

Stress

= Take honest inventory of all that you
ingest, and then make healthy selections.
Dramatically increase vegetables, fruits
and whole grains in your diet, and mini-
mize sugars. You are what you eat, and
foods have very specific effects on body
chemistry.

= Determine your sleep requirements
and try to maintain a consistent sleep
schedule. Research shows that the major-
ity of Americans are sleep-deprived, which
can affect work performance and emo-
tional equilibrium.

= Incorporate physical exercise into your
life. If you're not accustomed to regular
exercise, select something easy to begin
with, like walking; it can be done just
about anywhere, in just about any kind
of weather, with or withour a compan-
ion. It can be slow or vigorous, depend-
ing on conditioning or mood.

= Examine those expectations that are
riding roughshod on your life. If there’s a
whiff of perfectionism or intolerance for
frailties, flaws and mistakes, know it for
what it is — irrational thinking. Reset
standards so they accommodate your hu-
manness and are reality-based.

How to Eliminate Some Stress

= Look at your professional and personal
environments. Remove the clutter. Iden-
tify what you find to be aesthetically pleas-
ing, and set up an organizational plan that
makes sense to you. Make efforts to cre-
ate physical spaces that reflect those pref-
erences.

» Scrutinize your attitudes and values
and become more attuned to how you in-
terpret life events. How do they influence
your choices and responses? Our culture
does not contribute to our feeling good
about ourselves. If we're not productive
or accomplishing something “significant,”
feelings of failure seep in. Reassess the be-
liefs governing your life. Changes one
might make that “fly in the face” of our
cultural norms may, in fact, provide im-
mense relief by opening our minds and
broadening our perspectives.

= Allow time for planning, yet realize
much is out of one’s control. Stress and
dissarisfaction occur if we have deter-

mined that our happiness and content-
ment can be experienced only when life
provides us with specific outcomes. We
have then given over the control of our
well-being to external, often random
forces.

= Learn how to comfortably and respect-
fully say “no.”

= Become attuned to your natural
rthythm and pace. You will experience a
sense of personal control, be less fatigued
and resentful, be more efficient, and gen-

erally feel more authentic and “in sync”
with who you are.

= Learn how to accommodate people
who upset you. Know they are hurting
(were the nastiest when we feel threat-
ened). Muster up compassion, maintain
your dignity, and keep contact to a mini-
mum. If it is someone in your personal
life, ask what keeps you in that relation-
ship. If it is not possible to eliminate the
relationship, how can you be healthier
within it?
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= Reduce disturbing, anxiety-producing
input and stimulation. American society
is barraged with seemingly limitless, in-
discriminate information and visual im-
ages. Become your own editor and “de-
lete” those sources of stress-provoking
material.

s Learn the art of relaxation. Look into

meditation, yoga, catnaps, short walks.

= Talk out your problems with a trusted
friend or professional. Talking can nor-
malize a situation that can take on fright-
ening proportions if not verbalized.

* Establish a support network of caring
people. It can, but does not need to, in-
clude family; it can be just one significant

Don’t let an appeal
catch you off balance.

variety of fee arrangements.

Whether you’re thinking about appealing or
you’re forced to defend an appeal, the wrong
move may be costly. John Mele has the
experience to analyze the merits of any appeal
and to handle an appeal at any stage. He has
appeared before all levels of federal and state
appellate courts, is available for consultation,
briefing and argument, and will consider a

JOHN P. MELE

LAWYERS

RYAN, SWANSON & CLEVELAND, PLLC
1201 Third Avenue, Suite 3400
Seattle, WA 98101-3034
Telephone (206) 464-4224 / Facsimile (206) 583-0359

www.ryanlaw.com / E-mail: mele@ryanlaw.com

You Are Cordially Invited to Attend
The Washington State Bar Association

Thursday
September 9, 1999
-

Emerald Ballroom

Cavanaugh’s on
Fifth Avenue
Seattle

person, Initially, it may be a professional
who is trustworthy.

sive life of minimal stress. The
good news is that it is within anyone’s ca-
pability to make changes and to bring
about some attitudinal shifts so that life
can actually be experienced in a different
and expanded way. It takes time, effort,
patience, and a suspension of firmly held
beliefs as to just when and how this pro-
cess will unfold. There may be dramatic
epiphanies or “light bulb” realizations, but
more often there is subtle movement and
gradual shifting. It is about bringing grace,
a sense of balance, and humor to the un-
expected, difficult and strange times. Just
toying with the idea of cultivating appre-
ciation for ambiguity, mystery and the
complexity of human life takes us off the
hook of trying to control, explain, change
and judge. Having allowed some room
to be really present with oneself and with
OLthS, our miraCUJDUS sStress rf.'SpOllSE can
operate as it should, working for us in-
stead of against us.

he truth is there is no magic wand,
no sure-fire formula for that elu-
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Changing Venues

Honors and Awards

East Gartes Ministries International, a
Washington nonprofit organization active
in China, has appointed Seattle lawyer
David J. Dove to serve a two-year term as
Chairman of the Board. He is a real es-
tate attorney with Ryan, Swanson &
Cleveland, PLLC.

James L. Austin, Jr. and Floyd L.
Newland of Karr Tuttle Campbell in Se-
artle have been appointed members of the
Board of Governors of the newly formed
Bar Association of America and the Com-
monwealth of Independent States. The
association is the first and only nonprofit
organization devoted to bringing mem-
bers of the legal profession in the United
States and Canada together with their
counterparts in the former Soviet Union.

James Luce of Vancouver, an attorney
with the Bonneville Power Administra-
tion, has been named to a four-year term
on the Columbia River Gorge Commis-
sion. The 13-member panel was created
to oversee the Columbia Gorge National
Scenic Area.

Thumbs Up to...o

Lawyers Helping Hungry Children, an
all-volunteer organization of lawyers who
raise money from the legal community
to help fund childhood hunger programs
in Washington. This year’s fundraising
breakfast will be held on October 12th
from 7:30-8:30 a.m at the Sheraton Ho-
tel & Towers in downtown Seattle. For
more information, call 206-292-5858.

Movers and Shakers

Al Van Kampen has announced the open-
ing of Van Kampen & Associates in Se-
attle. The new law firm focuses on intel-
lectual property, antitrust and health care
law.

Cindy Fein Strauss has been named
as the first-ever vice president for legal ser-
vices at Swedish Medical Center in Se-
attle. She will be responsible for address-
ing all legal issues related to Swedish, ei-
ther directly or by coordinating legal ser-
vices through outside law firms.

Traci A. Sammeth has been promorted
to Of Counsel in Perkins Coie LLP’s Se-
attle office. Sammeth focuses her practice
on antitrust and trade regulation, consti-

tutional law, corporate and commercial
litigation, and intellectual property.

Five new associates have joined Preston
Gates & Ellis LLP in Seattle. Robert J.
Drzielak practices commercial litigation in
federal and state court. John R. Knapp,
Jr. represents and advises debtors, Chap-
ter 11 trustees, liquidating trustees, land-
lords, major secured creditors and banks.
Ben Orndorff focuses his practice on tax
issues covering corporate tax,
estates and gift tax, and partner-
ship tax. Maja Chaffe works on
a variety of legal issues, includ-
ing toxic tort, employment, in-
surance coverage and environ-
mental litigation. Anthony R.
Miles is developing a practice in
the firm’s business department,
with a particular emphasis on
health care law.

Eric H. Matson is the new
Senior Vice President-World-
wide Alliances and General
Counsel of HaloSource Corporation in
Seattle.

Steven D. Jensen has joined Lane
Powell Spears Lubersky LLP, in the Se-
artle office, as an associate. He concen-
trates his practice in tortlitigation, ERISA
litigation and employment law.

Shawn Carter Lilley is now General

Cmd Fein Strauss

Counsel of Lone Star North-
west in Seattle.

Richard C. Martin is a new
associarte at Leggert & Kramm.
A former Boeing engineer, his
practice emphasizes intellectual
property, labor law and crimi-
nal defense.

The Tacoma firm of Davies
Pearson, PC hasannounced the
addition of new associate Mark
B. Anderson.

In Memoriam

Frank S. Hallett passed away June 1 at
the age of 84. The former deputy pros-
ecuting attorney also served as the City
Arttorney for Castle Rock.

John S. Hutson, a member of the
Clark County Bar Association and Wash-
ingron State Trial Lawyers Association,
passed away June 18 at his home in
Vancouver. He was 45.

Steven D, Jensen

Douglas Smith, of Everett, passed away
in June art the age of 70. He was perhaps
best known as a former advisor to Presi-
dent Gerald Ford and for his frequent po-
litical aspirations (U.S. Senate 1988, U.S.
House of Representatives 1990, Snohomish
County Executive 1991 and 1995, and
State Supreme Court 1996 and 1998). #o

LEGAL FOUNDATION OF WASHINGTON NOTICE OF PUBLIC MEETING

The trustees of the Legal Foundation of Washington will meet on
September 9, 1999, at the Foundation office, 500 Union Street, Suite 545,

Seattle, YWA.The public may appear in order to comment on the Foundation’s
activities between 8:30-9:00 a.m. This opportunity is made pursuant to
Article |, Section |.7 of the Bylaws of the Legal Foundation of Washington.
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by Sherrie Bennett

License Fee Increases Ahead

The July 30-31 meeting of the Board of
Governors in Port Ludlow found the gov-
ernors wrestling with ways to soften the
blow of an inevitable fee increase for the
members. Having previously digested the
news that an increase was necessary, the
Board stepped up to bat and designed a
phase-in process to increase license fees
over the next three years. This incremen-
tal program will also be accompanied by
an investigation into potential alternative
payment arrangements (such as paying by
credit card).

Prodded by the necessity of keeping the
WSBA reserve fund at the optimal eight
percent, the Board approved increases over
the next three years (5ee chart below).

The Board also approved an increase
of $3 per year to the Lawyers’ Fund for
Client Protection assessment, raising the
annual fee from $10 to $13 for each
WSBA member.

The Board approved the final version
of the 1999-2000 fiscal year budget.

Defining the Practice of Law

After struggling with the definition of what
it means to “practice law” for at least 60
years (according to records kept by the Bar
Association), the Committee to Define the
Practice of Law presented a working defi-
nition to the Board. Committee members
Steve Crossland, Zanetta Fontes, Peter
Ehrlichman, Jim Andersen and Peter Har-
ris unveiled the following definitive pro-
posal to the Board:

Percent of Increase

“Definition of the Practice of Law

(a) General Definition: The practice of law
is the application of legal principles and
judgment with regard to the circumstances
or objectives of another entity or person(s)
which require the knowledge and skill of
a person trained in the law. This includes
but is not limited to:

1) Giving advice or counsel to others as
to their legal rights or the legal rights or
responsibilities of others for fees or other
consideration.

2) Selection, drafting, or completion of
legal documents or agreements which af-
fect the legal rights of an entity or person(s).

3) Representation of another entity or
person(s) in a court, or in a formal admin-
istrative adjudicative proceeding or other
formal dispute resolution process or in an
administrative adjudicative proceeding in
which legal pleadings are filed or a record
is established as the basis for judicial review.

4) Negotiation of legal rights or respon-
sibilities on behalf of another entity or per-
son(s).

b) Exceptions and Exclusions: Wheth-
er or not they constitute the practice of
law, the following are permitted:

1) Practicing law authorized by a limited
license to practice pursuant to Admission
to Practice Rule 8 (special admission for:
a particular purpose or action; indigent
representation; educational purposes;
emeritus membership; house counsel), 9
(legal interns), 12 (limited practice for clos-
ing officers), or 14 (limited practice for
foreign law consultants).

2) Serving asa courthouse facilitator pur-
suant to court rule.

8%

3) Acting as a lay representative autho-
rized by administrative agencies or tribu-
nals.

4) Serving in a neutral capacity as a me-
diator, arbitrator, conciliator or facilitator,

5) Participating in labor negotiations, ar-
bitrations or conciliations arising under
collective bargaining rights or agreements.
6) Providing assistance to another to
complete a form provided by a court for
protection under chapters 10.14 (harass-
ment) or 26.50 (domestic violence) RCW
when no fee is charged to do so.

7) Acting as a legislative lobbyist.

8) Sale of legal forms in any format.

9) Activities which are preempted by
Federal law.

10) Such other activities that the Supreme
Court has determined by published opin-
ion do not constitute the unlicensed or
unauthorized practice of law.

(¢) Nonlawyer Assistants: Nothing in
this rule shall affect the ability of nonlaw-
yer assistants to act under the supervision
of a lawyer in compliance with Rule 5.3
of the Rules of Professional Conduct.

(d) General Information: Nothing in
this rule shall affect the ability of a person
or entity to provide information of a gen-
eral nature about the law and legal proce-
dures to members of the public.

(e) Governmental Agencies: Nothing in
this rule shall affect the ability of a gov-
ernmental agency to carry out responsi-
bilides provided by law.

() Professional Standards: Nothing in
this rule shall be taken to define or affect
standards for civil liability or professional
responsibility.”

- WSBA Membership License Fee Change for 2000*

8%

Active: Yrs. 6 and over ** | 17,939 $290 $25 $315 | $448,475 $26 $341 $914,889 $27 $368 | $1,404,265
Active: Yrs 4 and 5 1,561 $238 $19 $257 $29,721 $21 $278 $61,821 $22 $300 $96,488
Active: Yrs 2 and 3 1,566 $145 $12 $157 $18,166 $13 $169 $37,784 $14 $183 $58,973
Year Admitted*: spring 400 $68 $22 $90 $8,800 $7 $97 $11,680 $8 $105 $14,790
Year Admitted*: fall 600 $38 $12 $50 $7,200 $4 $54 $9,600 $4 $58 $12,192
Inactive and Emeritus 3,262 %51 $49 $100 | $159,838 $8 $108 $185,934 $9 $117 $214,118
Total 25,328 $672,200 $1,221,708 $1,800,826
Amount needed to maintain 8% general fund reserve $1,000,000 $1,300,000 $1,800,000

Increase inactive and new admittee fees substantially in 2001 because they are low. Other increases are about 8% per year. Achieves 8% general fund target by 2003.
*Assumes no additional license fee change for 2000. **Includes all House Counsel. Note: Since license fees are collected for the calendar year, enly three-fourths
of the increases benefit that fiscal year. This has not been factored into these numbers. Partially offsetting this is the fact that membership increases every year,
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www.jurisco.com
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online for your convenience.
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Lawyers Surety Service

Peter Ehrlichman explained to the
Board that the Committee was most con-
cerned with striking a balance between pro-
tecting those doing a good job of servic-
ing the public versus those doing an abys-
mal job of servicing the public. Steve
Crossland told the Board that the Com-
mittee’s focus was not one of protection-
ism, but of consumerism, looking toward
the goal of protecting the public in setting
a bright line standard. He also emphasized
that the Committee envisioned a continu-
ing ad hoc committee to advise as specific
issues arise, as the definition is a “living
and breathing rule,” designed to be adapt-
able to change as needed.

After much discussion, the Board de-
cided to table the matter until the Sep-
tember 9th meeting in Seattle. The Com-
mittee invites comments prior to that
meeting, which can be addressed to Steve
Crossland by e-mail, srcrozz@aol.com, or

phone, 509-782-4418.

Public Legal Education Workgroup
Report

Judge Marlin Appelwick and Judith Bill-
ings presented the Public Legal Educarion
Workgroup report to the Board. The
Board approved the report in concept and
approved the addition of one full-time-
equivalent employee position at the
WSBA. Governors Theiler and Powers
emphasized the special importance of edu-
cating children as to the “underpinnings
of democracy,” and underlined the neces-
sity of looking toward long-term benefits.

Legislative Committee

Appointments

The Board appointed Klaus Snyder,
Kathleen Coghlan, Vernon Harkins,
Daniel Glenn, Harold Federow, Paula
Littlewood, Todd Ungerecht and Laurie
Connelly to the Legislative Committee.
Remaining appointments to the commit-
tee will be made by President-elect Rich-
ard Eymann, to reflect a mix of practice
areas, diversity, geographic locations, age,
experience and other factors.

Proposed Court Rule Changes

The Board adopted a new change to
CR40(f) regarding disqualification of pre-
assigned judges, to be forwarded to the
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state Supreme Court for consideration.
The new proposal reads: “Any right un-
der RCW 4.12.050 to seek disqualifica-
tion of a preassigned judge will be deemed
waived unless, in addition to the limita-
tions in the stature, the motion and affi-
davit are filed with the court no later than
chirty days prior to trial before a preas-
signed judge. For purposes of this rule,
‘trial” includes any review of or appeal from
an administrative body. If a case is reas-
signed to a different judge less than forty
days prior to trial, a party may then move
for a change of judge within ten days of
such reassignment, unless the moving
party has previously made such a motion.”

The Board also considered proposed
new Guardian Ad Litem Rules, which can
be reviewed at www.wsba.org/c/crc/home.
htm. The Board is expected to take action
on these proposed rules at the September
9th meeting. Please let the governor of
your district know what you think.

Allstate Meets the Consumer
Protection Committee

Regional counsel for Allstate Insurance
met with the Board regarding a complaint
from the Consumer Protection Commit-
tee that Allstate was providing a “Quality
Service Pledge” and a “Do I Need an At-
torney” brochure to claim victims that may
violate the Consumer Protection Act.
Committee chair Peter Harris urged the
Board to write to Insurance Commissioner
Deborah Senn advising of a possible con-
sumer protection violation as well as an
unauthorized practice of law violation. The
Board referred the matter back to the Con-
sumer Protection Committee to meet with
Allstate representatives and anyone else
who wants to be heard on the issue.

ABA Multi-Disciplinary Practice
Report

Tom Fitzpatrick presented an ABA pro-
posal to change the rules regarding shar-
ing fees with and being in business with
nonlawyers. The proposed rules stress thar
there must still be undivided loyalty ro cli-
ents, absolute confidentiality and indepen-
dent judgment of the involved lawyer. The
Board instructed Washington ABA del-
egates to seek a continuance of the ABA
vote until the mid-year ABA meeting. #




Reporting Professional Misconduct

-t and are notcﬁ dor
 unoffcil WSBA poitins.

ew of us like reporting someone

F else’s misconduct. Whether it is
called reporting, informing, squeal-

ing, snitching, racting, tattling or whistle-
blowing, it reminds us of primary-school
days and sibling squabbles. It is simply not
something you did, especially if you
wanted to remain “friends” with someone.
The legacy of the past and reality of

the present lives in each of us and

by Barrie Althoff
WSBA Chief Disciplinary Counsel

The Rules

Washington lawyers are governed by the
Supreme Court’s Rules of Professional
Conduct (RPCs). RPC 8.3, captioned
“Reporting Professional Misconduct,”
governs a lawyer’s duty to report miscon-
duct. It states:

(a) A lawyer having knowledge thatan-
other lawyer has committed a violation
of the Rules of Professional Conduct
that raises a substantial question as to
that lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects,

3(C) of Washington’s Code of Judicial
Conduct states that when judges have ac-
tual knowledge of another judge’s or of a
lawyer’s misconduct which raises a sub-
stantial question as to their fitness for of-
fice (judges) or as a lawyer (lawyers), they
“should take or initiate appropriate cor-
rective action, which may include inform-
ing the appropriate authority.”

Aspirational, Not Mandatory Duty

RPC 8.3 states that a lawyer having
knowledge that another lawyer ora judge
has violated applicable ethical rules
“should” inform the appropriate

forms our judgment. We are in-
clined not to report the offender
because we want to give the of-
fender the benefit of the doubt, be-
cause we may prefer not to publi-
cize misconduct in our profession,

. ps because of thls mlxed Iega
' of the past and reality of

there are many questlons about

lawyer s duty to report mlsconduct.

professional authority. The RPCs
use the word “shall” to require a
lawyer to engage in specified con-
duct or face discipline for failing
to do so, but use the word
“should” to exhort a lawyer to en-

because reporting the offender may
make it difficult or impossible thereafter
to deal with the offender, and because we
don’t want to get involved. We may also
forgive or discount misconduct since we
ourselves may have erred or fear we may
do so. Who are we to throw the first stone?
The necessity of exposing ethical mis-
conduct, however, has long been recog-
nized by the profession. Canon 29 of the
American Bar Associations Canons of Pro-
fessional Ethics, adopted by the ABA in
Seattle on August 27, 1908, directed that
“lawyers should expose without fear or
favor before the proper tribunals corrupt
or dishonest conduct in the profession.”
Washington long ago adopted that direc-
tive." Although the former canons have
been superseded, current ethical rules still
echo this directive. And yer we still hesi-
tate to do so and rationalize not doing so.
Perhaps because of this mixed legacy of
the past and reality of the present, there
are many questions about a lawyer’s duty
to report misconduct. This article looks
at and answers some of those questions.

should promptly inform the appropri-
ate professional authority.

(b) A lawyer having knowledge that a
judge has committed a violation of ap-
plicable rules of judicial conduct that
raises a substantial question as to the
judge’s fitness for office should
promptly inform the appropriate au-
thority.

(¢) This rule does not require disclo-
sure of informartion otherwise pro-

tected by Rule 1.6.

Thus, RPC 8.3 requires and limits re-
porting of another lawyer’s misconduct to
(1) a known violation, (2) of the Rules of
Professional Conduct, (3) that raises “a
substantial question” as to that lawyer’s
“honesty, trustworthiness or fitness as a
lawyer in other respects,” but only if (4)
disclosure of the misconduct is not pro-
hibited by RPC 1.6. Each of these factors
is further discussed in this article.

Judges, as lawyers, are subject to RPC
8.3%s duty to report. In addition, Canon
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gage in specified conduct for
which there is no sanction if not done.
Thus, Washing-ton’s RPC 8.3 urges a law-
yer to report misconduct, but if the law-
yer does not, the lawyer will not be disci-
plined. Even though not subject to disci-
pline for not reporting misconduct, dur-
ing 1998, lawyers filed 125 (six percent),
and judges 56 (three percent), of the 1,976
written reports of misconduct filed with
the WSBA Office of Disciplinary Coun-
sel.

In adopting RPC 8.3 as aspirational,
Washington rejected the mandatory re-
porting required by Rule 8.3 of the Ameri-
can Bar Association Model Rules of Pro-
fessional Conduct (applicable in most
states), upon which Washington’s RPCs
are generally based. The WSBA Special
Task Force appointed to review the Model
RPCs observed in its 1984 report that
some of its members felt that the manda-
tory rule would not in fact be followed
by attorneys and would thus “place an
honorable attorney in a difficult position
because he or she would be violating an
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ethical rule.” Other members of the Task
Force felt the rule made an important
policy statement and provided protection
to an attorney who complied with the rule.
The Task Force ultimately rejected
mandatory reporting based also on its con-
cern that “a mandatory rule would inhibit
the usefulness of alcohol and drug abuse
committees, which operate successfully
because of the confidentiality of the situ-
ation. This [ABA] rule appeared to require
such committees to report violations to
the disciplinary agency.” In 1987, the
Washington Supreme Court adopted Rule
12.17 of the Rules for Lawyer Discipline
which makes privileged confidential com-
munications between a lawyer and staff
or a peer counselor of a lawyer-assistance
program. Since there is now specific pro-
tection for such communications, part of
the stated rationale for rejecting manda-
tory reporting no longer remains. There
has been no action since that amendment,
however, to make reporting mandatory.

Client Confidences/Secrets Must

Not Be Disclosed

Both Washington's aspirational reporting
and the Model Rules” mandatory report-
ing recognize that a lawyer’s duty to main-
tain client confidences and secrets is a core
value of the profession and thus must su-
persede any duty to report misconduct.
Washington's RPC 8.3 recognizes this pri-
macy by specifically cautioning that the
rule does not require disclosure of client
confidences or secrets protected by RPC
1.6. Thus, if a lawyer’s knowledge of an-
other lawyer’s or a judge’s misconduct
arises from a client’s confidences or secrets,
a lawyer may not disclose that miscon-
duct unless the client gives his or her in-
formed consent or unless otherwise per-
mitted by RPC 1.6. Similarly, RPC 8.3
does not permit a lawyer to disclose an-
other lawyer’s misconduct when the law-
yer learns of that misconduct in the course
of representing the other lawyer as to that
misconduct, since that communication is
governed by the usual attorney/client
privilege. Nor, as discussed above, does
RPC 8.3 require a lawyer acting as a peer
counselor in the WSBA Lawyers” Assis-
tance Program to report misconduct com-
municated to him or her in that capacity,

since RLD 12.17 protects that commu-
nication.

Comment 2 to ABA Model RPC 8.3,
not adopted by Washington, states that
“a lawyer should encourage a client to
consent to disclosure where prosecution
would not substantially prejudice the
client’s interests.” Since disciplinary au-
thorities protect primarily the public in-
terest, they may not be able to directly
benefit the client. Thus, the client may
have little desire to permit disclosure or
become involved in a lawyer disciplinary
proceeding. Further, disclosure and con-
sequent discipline may remove the
lawyer’s ability to earn an income from
the practice of law and ability to pay the
client damages or settlement amounts.

Under RPC 8.3, where the client’s in-
terest in confidentiality and the public’s
interest in disclosure conflict, the client’s
interest prevails and the lawyer is prohib-
ited from reporting the confidential in-
formation unless the client gives his or
her informed consent. For example, Ari-
zona State Bar Committee on Rules of Pro-
Jessional Conduct Opinion 90-13 (1990),
under a mandatory reporting rule, opines
thata lawyer must respect his client’s privi-
leged and confidential communication
when the client advised she did not want
reported to any disciplinary or law-en-
forcement authority that she was raped
and impregnated by her former lawyer.
The new lawyer had no duty to report
the misconduct. Similarly, in 7 re Ethics
Advisory Panel Opinion No. 92-1, 627
A.2d 317 (1993), the Rhode Island Su-
preme Court upheld the duty of confi-
dentiality over mandatory reporting
where a lawyer learned through his rep-
resentation that his predecessor had em-
bezzled and repaid client funds where the
client directed the successor not to report
the embezzlement to disciplinary authori-
ties. Similarly, Kansas Bar Association Eth-
ics Advisory Services Committee Opinion
94-13 (January 1995) opined that if the
spouse client consented to the disclosure,
two partners learning of a third partner’s
sexual relationship with a client (whose
spouse was also represented by the same
third partner) may have a duty to report
the conflict of interest to disciplinary au-
thorities.
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Reasons to Report Even if Reporting
is Not Mandatory

If a Washington lawyer will not be disci-
plined in Washington for not reporting
misconduct, why should the lawyer re-
port misconduct or read the rest of this
article?

Washington lawyers regulate them-
selves through a discipline system admin-
istered by the Washington State Bar As-
sociation. The legal profession and that
system are accountable to the public. For
the profession and self-regulation to sur-
vive and have credibility, lawyers must
themselves adhere to ethical requirements,
demand that others do so, and actively
assure that the system works. When law-
yers turn a blind eye to known miscon-
duct, the public has little reason to trust
the profession or to permit self-regulation.
[flawyers do not act against unethical law-
yers, those lawyers will continue to harm
the public and the profession. What may
appear to a reporting lawyer to be an iso-
lated case of misconduct may; in fact, be
awidespread pattern of misconduct which
would likely only appear to a centralized
disciplinary authority.

With many lawyers engaged in multi-
jurisdictional practices, offending lawyers
may be harming clients and the profes-
sion in many jurisdictions, and reporting
lawyers may be subject to many different
reporting requirements, some of which are
likely mandatory since most other juris-
dictions mandate reporting professional
misconduct. Even though a Washington
lawyer may not be obligated to report
misconduct under Washingtons RPC 8.3,
if the lawyer is admitted elsewhere, even
on a limited pro hac vice basis, the lawyer
will be subject to other jurisdictions re-
porting requirements. If a lawyer is ad-
mitted in Washington and, for example,
Illinois (which mandates reporting), and
knows of another lawyers misconduct,
must the first lawyer report the miscon-
duct? To Washington or to Illinois, or to
both? Does it matter where the miscon-
duct occurred or where the other lawyer
is admitted? (See discussion on page 52
to whom to report misconduct.)

The leading case on requiring a lawyer
to report another lawyer’s misconduct is

In re Himmel, 533 N.E.2d 790 (Ill.,



1988), wherein an Illinois lawyer was sus-
pended from practice for failing to report
the unprivileged information (a more
narrow standard than Washinggon’s “con-
fidences and secrets”) that his client’s prior
lawyer had converted client funds. Instead
of reporting the misconduct, the lawyer
negotiated a settlement on behalf of his
client whereby his client agreed not to ini-
tiate any criminal, civil or disciplinary

Self-Reporting Generally Not Required
Since RPC 8.3 uses the phrase “knowl-
edge that another lawyer has committed a
violation of the Rules of Professional Con-
duct,” the rule generally does not require
a lawyer to self-report his or her own di-
rect ethical misconduct, although self-re-
porting may mitigate any disciplinary
sanction imposed for such misconduct.”

RPC 8.3 should similarly be interpreted

judge, the only misconduct subject to re-
porting is a violation of “applicable rules
of judicial conduct that raises a substan-
tial question as to a judge’s fitness for of-
fice.”

To be reportable, the known miscon-
duct must raise a “substantial” question.
The terminology section of the RPCs de-
fines “substantial” as “denoting a material
matter of clear and weighty importance.”

action against the first lawyer. The
court’s decision, the first reported
case of a lawyer being disciplined
solely for failure to report known
misconduct of another lawyer, has
been criticized on a number of

To be reportable, the known misconduct
must raise a “substantial” question.
The terminology section of the RPCs defines

“substantial” as “denoting a material matter

of clear and weighty importance.”

Comment 3 to the ABA's Model
RPCs states that the term “sub-
stantial” refers to the “seriousness
of the possible offense and not the
quantum of evidence of which the
lawyer is aware.” Thus, a lawyer’s

grounds, but has also served as a

wakeup call to the profession.*

Knowledge Required,

Not Suspicion

The RPC 8.3 obligation to report mis-
conduct only applies to a lawyer “having
knowledge” of the violation. The termi-
nology section of the RPCs defines knowl-
edge as “actual knowledge of the fact in
question. A person’s knowledge may be
inferred from circumstances.” Thus, mere
belief, suspicion or rumor of another
lawyer’s misconduct does not trigger the
duty to disclose. South Carolina Bar Eth-
ics Advisory Committee Opinion 95-13
(1995) opines that a lawyer having only
secondhand knowledge of alleged miscon-
duct does not have the requisite “knowl-
edge” required to have to report that mis-
conduct. The South Carolina court also
concluded that a lawyer’s duty o report
misconduct remains even if the lawyer’s
client or another lawyer has also reported
the misconduct.

Authorities differ on whether the
“knowledge” must be objective or subjec-
tive. Compare, for example, Attorney U.
v. Mississippi Bar, 678 So.2d 963 (Miss.
1996) with Rhode Island Supreme Court
Ethics Advisory Opinion 95-40. The Mis-
sissippi case, adopting an objective stan-
dard, held that a lawyer is not obligated
to report misconduct unless the lawyer has
supporting evidence whereby a reasonable
lawyer under the circumstances would
form a firm opinion that the conduct in
question had occurred and was of the re-

portable type.

to not require a judge (nearly all of whom
are also lawyers) to report his or her own
ethical misconduct as a judge.

Alawyer is required to report his or her
own misconduct, however, when apply-
ing for admission to another jurisdiction,
since RPC 8.1 requires that a lawyer be
candid and provide full disclosure in con-
nection with bar admission applications.
And, subject to a lawyer’s constitutional
right not to incriminate himself or her-
self, a lawyer may be obligated to report
misconduct of another lawyer even though
the first lawyer may have imputed liabil-
ity as a partner or supervising lawyer un-
der RPC 5.1 for that other lawyers mis-
conduct. For example, Connecticut Bar
Association Committee on Professional Eth-
ics Informal Opinion 89-2 opines that a
lawyer must report his former partner’s
missing a filing deadline and making mis-
representations to a client even though by
doing so he might himself have imputed
responsibility for that conduct under RPC
5.1(c)(2).

Only Serious RPC Misconduct to Be
Reported

RPC 8.3 limits reporting to a known vio-
lation “of the Rules of Professional Con-
duct” that raises “a substantial question”
as to that lawyer’s “honesty, trustworthi-
ness or fitness as a lawyer in other respects.”
Other misconduct for which a lawyer
might be sanctioned (for example, viola-
tions of RLD 1.1), but which is not a vio-
lation of the RPCs, is not subject to re-
porting under RPC 8.3. Similarly, as to a

minor neglect of a case, or minor

failure to communicate, or an isolated act
of low-level malpractice are likely not mis-
conduct of the type that should be re-
ported. Texas State Bar Professional Ethics
Committee Opinion 523 (1997), for ex-
ample, opines that an associate has no duty
to report known negligent advice of an-
other associate in the firm. Minois State
Bar Association Advisory Opinion on Pro-
[fessional Conduct No. 90-36 opines that a
lawyer is not required to report another
lawyer for sending a letter threatening
criminal and civil charges against the first
lawyer’s clients even if that conduct would
be prohibited by Illinois ethics rules, be-
cause the conduct does not raise a sub-
stantial question of the type envisioned
by Illinois’s reporting rule.

RPC 8.3’s standard of reportable mis-
conduct relating to a lawyer’s “honesty”
or “trustworthiness” likely includes such
misconduct as misappropriation of client
or other funds, theft, forgery, bribery, kick-
backs and lack of candor. It is less clear
what RPC 8.3s standard of misconduct
relating to “fitness as a lawyer in other re-
spects” is intended to cover. Conceivably,
it could include substantially all other se-
rious RPC violations.

Threats to Report Misconduct

Although there is no direct Washington
authority, ABA Formal Opinion 94-383
(July 5, 1994) opines that in a civil case a
lawyer should not threaten to report
known misconduct in order to gain an
advantage because the lawyer already has
a duty to report the misconduct, and that
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such threats would also be improper if the
misconduct was not related to the civil
suit, if the possible charges were not well-
founded in law or fact, or if the threat
had no substantial purpose other than to
embarrass, delay or burden another per-
son. It would appear that a threat of dis-
ciplinary action, unless in fact justified by
the circumstances of the case, might in
some cases constitute criminal extortion,
itself the basis for disciplinary action.

Settlement Agreements Purporting
to Preclude Reporting

A lawyer accused of misconduct might
seek to condition settlement with a client
on the clients agreement not to report the
misconduct to disciplinary authorities.
Although Washington does not have any
authority on point, such a bar on report-
ing may well be unenforceable against the
client as against public policy. If a lawyer’s
client has agreed not to report miscon-
duct, however, the client’s new lawyer is
not free to report that conduct unless the
client gives his or her informed consent
to such disclosure.”

To Whom to Report Misconduct

RPC 8.3 states that misconduct should
be reported to “the appropriate profes-
sional authority.” For misconduct by a
lawyer admitted to Washington, the ap-
propriate professional authority is the
Office of Disciplinary Counsel, Washing-
ton State Bar Association, 2101 Fourth
Ave., Fourth Fl., Seattle, WA 98121-
2330. For judicial misconduct by a Wash-
ington judge, the appropriate professional
authority is the Washington Commission
on Judicial Conduct, PO. Box 1817,
Olympia, WA 98507.

If the misconduct occurs other than
in Washington, or the reporting or offend-
ing lawyer or judge is admitted to prac-
tice in other jurisdictions, the “appropri-
ate professional authority” may also in-
clude the disciplinary agencies of other
jurisdictions. Hlinois State Bar Association
Committee on Professional Ethics Opinion
94-23 (1995) opines that under Illinois’s
mandatory reporting rule, an Illinois law-
yer who, as a corporate director, learned
that the company’s president and counsel
(both lawyers licensed only in New York)

had engaged in what was for the opinion
assumed to be dishonest acts must report
the two to the Illinois disciplinary author-
ity and also “should” report them to the
New York disciplinary authority.

Merely reporting misconduct to the cli-
ent, or being assured such report is made,
does not satisfy a lawyer’s duty to report
misconduct. For example, in District of
Columbia Bar Legal Ethics Committee
Opinion 270 (1997), a lawyer admitted
to his contract lawyer that he had repeat-
edly deceived a client into believing that
he sent aggressive letters as demanded by
his client. In fact, the lawyer wrote the
letters and provided copies to his client,
but never sent them to the addressee. The
contract lawyer asked the lawyer to ad-
vise the client of the deception, which he
did. The opinion opined that the contract
lawyer was still obligated to report the mis-
conduct to disciplinary authorities.

If a lawyer who has engaged in known
misconduct is believed to have emotional,
substance-abuse, or other personal prob-
lems, a reporting lawyer may also want,
but is not obliged, to inform the WSBA
Lawyers' Assistance Program, which may
be able to help the lawyer confront and
deal with those problems. While Com-
ment 3 to the ABA Model RPCs (not
adopted by Washington) states that a “re-
port should be made to the bar disciplin-
ary agency unless some other agency, such
as a peer review agency, is more appropri-
ate in the circumstances,” it is clear that
informing such a program alone does not
satisfy a lawyer’s duty to report the mis-
conduct to the lawyer disciplinary author-
ity, since the disciplinary authority’s man-
date to hold the lawyer accountable for,
and protect the public from, misconduct
cannot be accomplished if the misconduct
is not known to it.

A lawyer does not satisfy the duty to
report misconduct to the appropriate au-
thority, however, merely by reporting it
to a lawyer assistance program. For ex-
ample, Utah Ethics Opinion 98-12 (De-
cember 4, 1998) opines that a lawyer does
not satisfy Utah’s mandatory reporting
duty by merely reporting to a voluntary
lawyer assistance program his knowledge
of a lawyer’s illegal use or possession of
controlled substances unless the program
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has (which Washington’s Lawyers’ Assis-
tance Program does not) “some measure
of authority or official advisory role in the
Bar’slawyer-discipline function.” Similarly,
West Virginia Committee on Legal Ethics
Opinion 92-04 (undated) opines that a
lawyer who reports to a lawyer assistance
program an alcoholic lawyer who had mis-
appropriated client funds must also report
the lawyer to the disciplinary authority.
Knowledge of another lawyer’s misconduct
gained through participation in such a pro-
gram is, however, generally confidential
under RLD 12.17 and should not be re-

ported to disciplinary authorities.

When to Report Misconduct
Washington’s RPC 8.3 states that a law-
yer knowing misconduct should “prompt-
ly” inform the appropriate professional
authority: ABA Model RPC 8.3, on which
Washington’s RPC 8.3 is based, does not
use the term “promptly.” U.S. v. Cantor,
897 ESupp. 110 (S.D.N.Y,, 1995) sug-
gests that reporting be within a reason-
able time under the particular circum-
stances of the case. More helpfully, ABA
Formal Opinion 94-383 (1994) suggests
that misconduct of the type envisioned
by RPC 8.3 should be reported promptly
and not be used as a bargaining chip in a
civil case, while less serious misconduct
not covered by RPC 8.3, or not within
the jurisdiction of the trial court, should
instead not be reported until the conclu-
sion of the civil action.

The author generally recommends that
misconduct sanctionable by a court, un-
less truly egregious in nature and likely to
threaten imminent and serious harm to
other clients or the public if not reported,
not be reported to the WSBA undil the
conclusion of the civil or criminal pro-
ceeding. This attempts to reconcile com-
peting interests and the reality that disci-
plinary authorities generally will defer tak-
ing action until other proceedings are con-
cluded, so as not to interfere with, become
a party to, or be used for leverage or dis-
covery advantages by the other parties in
the underlying litigation.”

Consequences of Reporting or
Being Reported
If a lawyer’s misconduct is reported, both




the reporting lawyer and the reported law-
yer are likely concerned about the conse-
quences of the reporting. The reporting
lawyer may be concerned about retalia-
tion. RLD 12.11(b) provides that com-
munications to the disciplinary authority
“are absolutely privileged, and no lawsuit
predicated thereon may be instituted
against any grievant, witness or other per-
son providing information.” The reported

SRS S

N.E.2d 105 (NY, 1992), a law firm asso-
ciate engaged in reportable misconduct
while representing another associate. The
second associate reported the misconduct
to the firm and asked the firm to report it
to disciplinary authorities. When the firm
declined, the second associate reported the
misconduct but afterwards withdrew his
complaint. Later, the firm reported the
misconduct. Still later, the second associ-

tionships both within the firm and with
clients, citing among other authorities,
Holman v. Coie, 11 Wn.App. 195, 522
P2d 515 (1974); a law firm did not breach
fiduciary duty for expelling two partners
because of contentious behavior during
meetings and because one, a state sena-
tor, made speech offensive to a major cli-
ent. The Texas court concluded that the
firm did not owe the expelled partner a

lawyer may be uncertain what to
do. RLD 2.8 generally requires thac
the reported lawyer must cooper-
ate with the disciplinary authority’s
investigation into the alleged mis-
conduct, and that failure to coop-

: _' if the reporting lawyer is a public

. employee, Washington’s whistle-blower

~ statute (RCW 42.40) and various federal
‘ statutes givé. the employee some
protection against retaliation.

duty not to expel her for report-
ing suspected over-billing by an-
other partner, but that the firm
had breached its partnership
agreement in the manner it had
expelled the partner.

erate is, of itself, misconduct. ABA
Formal Opinion 94-384 (July 5, 1994)
opines, however, that a lawyer against
whom a disciplinary complaint has been
filed by an opposing counsel in an ongo-
ing matter is neither required nor permit-
ted on that account alone to withdraw
from the representation. Otherwise, of
course, merely filing a grievance would
disqualify opposing counsel.

If the reporting lawyer is a public em-
ployee, Washington’s whistle-blower stat-
ute (RCW 42.40) and various federal stat-
utes give the employee some protection
against retaliation.® The statutes do not,
however, authorize the lawyer to disclose
client confidences or secrets. In ULS. ex
rel. Doe v. X Corp., 862 E Supp. 1502,
1507 (E.D. VA. 1994), an in-house coun-
sel unsuccessfully claimed whistleblower
protection after being fired for using con-
fidential client information to try to prove
his former client violated federal law. More
recendy, Douglas v. DynMcDermott Petro-
lewm Operations Co., 144 E3d 364 (5th
Cir. 1998) held that disclosure by an in-
house lawyer of confidential employer in-
formation violated Louisiana’s RPCs and
that she was thus not protected by federal
law from being fired for the disclosure.

Where the reporting lawyer is not a
public employee, or is a partner instead of
an employee, interesting questions arise.
For an overview of some issues, see Cynthia
Gendry, “Comment: Ethics — An Attor-
ney’s Duty to Report the Professional Mis-
conduct of Co-Workers,” 18 Southern [I-
linois University Law Review 603 (1994).

In Wieder v. Skala, 80 N.Y.2d 628, 609

ate was fired, allegedly for insisting that
the firm report the other associate’s mis-
conduct. The New York Court of Appeals
held that a lawyer’s duty to report mis-
conduct to the appropriate disciplinary
authority is a term implied in law in ev-
ery employment contract between a law
firm and an employed lawyer and that an
employed lawyer fired for insisting that
the firm report misconduct of one of its
lawyers could bring a breach of contract
action against the firm. In Kelly v. Hunton
& Williams, 1999 WL 408416 (U.S.D.C.,
E.D.N.Y,, 6/17/99), the Court applied
Wieder to an unadmitted law firm associ-
ate (law clerk).

In Bohatch v. Butler € Binion, 41 Tex.
Sup.Ct. 308, 977 S.W.2d 543 (1998), a
partner believed another partner over-
billed clients, and internally reported it
to the firm’s managers, who investigated
and discussed it with the client (who stated
it was satisfied with the bills as reason-
able). It is unclear from the opinion
whether the matter was ever reported to
disciplinary authorities. The managers
told the reporting partner that the inves-
tigation did not support her allegations.
She was also told she should begin seek-
ing other employment, with various rep-
resentations allegedly being made to her
about interim continuation of her part-
ner benefits. Ultimately, the benefits were
discontinued, she sued the firm for breach
of fiduciary duty and of partnership agree-
ment, and the firm expelled her from the
partnership. The court observed thata law
firm can expel a partner to protect rela-

Employed Lawyers
An employed (or “subordinate”) lawyer
is likely to feel torn between the RPC
5.2(a) admonition that the lawyer is
bound by the RPCs notwithstanding that
the lawyer acted at the direction of an-
other person, and the RPC 5.2(b) safe
harbor that a subordinate lawyer does not
violate the RPCs if that lawyer acts in ac-
cordance with a supervisory lawyer’s “rea-
sonable resolution of an arguable ques-
tion of professional duty.” The dilemma
is in determining what in a particular case
is “reasonable” and what is “arguable.”
An employed lawyer may want, or be
required by the employer, to first report
to the employer known misconduct of an-
other lawyer (whether or not an em-
ployee). Model RPC 1.13, relating to an
organization as a client, although not
adopted by Washington, may give some
guidance to a lawyer who learns of mis-
conduct by another organization em-
ployee. If the other lawyer works within
the same organization, such initial inter-
nal reporting permits the employer to
learn of and remedy the misconduct, miti-
gate damages, report it to liability insur-
ers or risk managers, and formally report
it to the disciplinary authority. While the
employer may also decide under RLD 8.3
that the questioned conduct need not be
reported, the employer may not prohibit
the employee from reporting the miscon-
duct to the disciplinary authority (sub-
ject to the employee’s duty not to disclose
client confidences or secrets). Thus, WSBA
RPC Committee Informal Opinion #1858
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(May 14, 1999) (not approved by the
WSBA Board of Governors or reflecting
an official WSBA position, but reflecting
that committee’s opinion), opines that an
elected prosecutor’s direction to a deputy
prosecutor not to report, under the dep-
uty’s own name, known misconduct to
the disciplinary authority violates RPC
8.3 (duty to report) and RPC 5.2(a) (re-
sponsibilities of subordinate attorney). If
the employer is the lawyer whose conduct
the employee believes should be reported,
however, public policy would likely not
support any purported organizational
duty to first report the misconduct to the
employer.

Conclusion

Reporting another lawyer’s serious mis-
conduct to disciplinary authorities is an
important, if unpleasant, duty of every
lawyer. Lawyers do not comply with the
RPCs merely because they can be disci-
plined for not doing so; they do so be-
cause they are ethical and want to serve
their clients and the public well. Even
though lawyers cannot be disciplined in
Washington for not reporting miscon-
duct, they should do so when permitred
as part of their obligation to the public
and to the profession. When they do so,
we, as a profession, prove to the public
and to ourselves that we take our professed
ethics seriously and that we are worthy of
being entrusted to regulate ourselves. If
we fail to do so, we forfeit that trust and
have no right to self-regulation or the re-
spect of the public. #

NOTES

1 WA Session Laws, 1917, Section 20.

2 See, for example, authorities collected at ABA Cen-
ter for Professional Responsibility, Annotated Model
Rules of Professional Conduct, Third Edition (1996),
pp. 554-555.

3 Standard 9.32(c), ABA Standards for Imposing
Lawyer Sanctions.

4 For a thoughtful analysis of the difficult comper-
ing interests of clients and of the disciplinary system
as they relate to such settlementagreements, see Irwin
Miller, Breaking the Written Code of Silence in Legal
Malpractice Settlements, 6 Georgerown Journal of
Legal Exhics, 187 (1992).

5 See, for example, In re Discipline of Gillingham,
126 Wn.2d 624, 896 P2d 656 (1995), footnote 3,
and WSBA Board of Governors’ policies of May 17
and July 19, 1991.

6 See Roger Cramton, The Lawyer as Whistleblower:
Confidentiality and the Government Lawyer,
5 Georgetown Journal of Legal Ethics 291 (1991).
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These notices of imposition of disciplinary
sanctions and actions are published pursu-
ant to Rule 11.2(c)(4) of the Supreme
Courts Rules for Lawyer Discipline, and
pursuant to the February 18, 1995 policy
statement of the WSBA Board of Governors.

For a complete copy of any disciplinary
decision, call the Washington State Disci-
plinary Board at 206-727-8252, leaving
the case name and your address.

Correction

The Craig R. Ritchie (WSBA No. 4818)
discipline notice published in the August
1999 Bar News contains incorrect Rules
of Professional conduct violations. Mr.
Ritchie’s conduct violated RPC 8.4(d),
prohibiting conduct prejudicial to the ad-
ministration of justice, and RPC 3.5(b),
prohibiting ex parte contact with the tri-
bunal. The references in the original no-
tice to RPC 1.1, RPC 8.4(c), and to con-
duct involving falsifying evidence or coun-
seling or assisting a witness to testify falsely
are incorrect.

Censured

Kiristina Gibbs (WSBA No. 5361, admit-
ted 1973), of Spokane, has been censured
pursuant to a stipulation approved by the
Disciplinary Board on May 21, 1999. The
discipline is based on her failure to prop-
erly disburse third-party funds.

Ms. Gibbs represented clients who
owned and operated a construction busi-
ness. The clients asked Ms. Gibbs to rep-
resent them in a Chapter 13 bankruprey
proceeding because they were having
trouble financing ongoing projects. The
clients then received a $100,000 loan
from a doctor to finish work on a resi-
dential project. Ms. Gibbs prepared a
promissory note and deed of trust in fa-
vor of the doctor, which her clients signed.
Just prior to closing, the title company
suggested that Ms. Gibbs ask the doctor
to release a portion of his security interest
to pay other outstanding lien-holders. The
sale was in jeopardy of failing if it did not
close on time. Ms. Gibbs estimated the
amount of outstanding liens on the
projectat $10,000, and the doctor agreed
to waive this portion of his security. Ms.
Gibbs used $6,376 of the doctor’s money

to pay outstanding liens on the project.
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Instead of returning the remaining $3,624
to the doctor, Ms. Gibbs disbursed $620
to the clients for “punch list” items and
family living expenses, $81 to another
creditor, and $2,923 to the bankruptcy
trustee to make payments to the clients’
creditors. Ms. Gibbs believed that the
bankruptcy would fail if she did not make
these payments to the trustee. By making
these payments, an unrelated project in
which the doctor had also invested ulti-
mately succeeded. Consequently, the pay-
ments to the bankruptey trustee may have
indirectly benefited the doctor. The doc-
tor retained counsel and requested an ac-
counting. Ms. Gibbs promptly provided
an accurate accounting. Ms. Gibbs agreed
to repay the $3,624 to the doctor. By fail-
ing to return the doctor’s $3,624 to him,
Ms. Gibbs’ conduct violated RPC 8.4(c),
prohibiting engaging in conduct involv-
ing dishonesty, fraud, deceit or misrepre-
sentation.

Jonathan Burke represented the Bar As-
sociation. J. Donald Curran represented

Ms. Gibbs.

Patrick Stiley (WSBA No. 0679, admit-
ted 1971), of Spokane, has been censured
pursuant to a stipulation approved by the
Disciplinary Board on May 21, 1999.
Mr. Stiley represented a husband and
wife. Both suffered separate workplace in-
juries and received benefits from the De-
partment of Labor and Industries. Several
years later, the clients pled guilty to felony
charges. The Department of Labor and
Industries issued an order suspending the
clients’ benefits during the time they
served their sentences. Mr. Stiley appealed
this order to the Industrial Insurance Ap-
peals Board (Board). The Industrial Ap-
peals Judge issued a scheduling order with
deadlines for submitting factual stipula-
tions and briefing. Mr. Stiley failed to file
the required pleadings prior to the ordered
deadlines. The Judge granted Mr. Stiley
additional time to file his pleadings. Mr.
Stiley submitted a factual stipulation two
days after the continued date and did not
submit a brief. The Department of Labor
and Industries filed a motion to dismiss
the clients’ appeal. Mr. Sdley did not file
a response to the motion to dismiss. Dur-
ing this time period, Mr. Stiley was repre-




senting other clients in out-of-county and
out-of-state proceedings. Mr. Stiley sent
two legal interns to the dismissal hearing
to inform the Judge that he could not at-
tend, because he was representing another
client in a federal court criminal proceed-
ing. The Judge entered a proposed order
dismissing the clients’ appeal, citing the
“unexcused failure of Mr. Stiley to present
evidence ac the time set for hearing and
for otherwise failing to comply with the
pre-hearing order.” The Board denied Mr.
Stiley’s petition for review of this order. The
Superior Court affirmed the Board’s deci-
sion. By failing to timely file a brief sup-
porting his clients’ claims, Mr. Stiley’s con-
duct violated Rules of Professional Con-
ducr 1.3, requiring a lawyer to exercise rea-
sonable diligence and promptness in rep-
resenting a client.

Jonathan Burke represented the Bar
Association. Mr. Stiley represented him-
self. #o

Notice of Hearing on Petition
for Reinstatement

A petition for reinstatement after res-
ignation with discipline pending has
been filed on behalf of Anton ]J.
Miller, who resigned effective May
15, 1987. Miller practiced in Pierce
County, Washington.

Hearing on Miller’s petition will
be conducted before the Characrer
and Fitness Committee on Saturday,
October 9, 1999. On or before the
date of the hearing, anyone wishing
to do so may file with the Character
and Fitness Committee a written
statement for or against reinstate-
ment, setting forth factual matters
showing thar the petitioner does or
does not meet the requirements of
RLD 9.6(a). Except by its leave, no
person other than the petitioner or
petitioner’s counsel shall be heard
orally by the Character and Fitness
Committee. Statements should be
submitted to Robert D. Welden,
General Counsel, Washington State
Bar Association, 2101 Fourth Av-
enue, 4th Floor, Seattle, WA 98121-
2330.

This notice is published pursu-
ant to RLD 9.5(a) and WSBA By-
laws Art. II(G)(3)(c).

Update Published to WSBA's Washington Community Property Deskbook

Get the latest developments in Washington community property law and analysis of
their impact from the experts who teach it at Washington’s three law schools. The
update to the Washington Community Property deskbook has just been completed by
Thomas R. Andrews, Professor of Law at the University of Washington Law School;
William C. Oltman, Professor of Law at Seattle University School of Law; and Gary
C. Randall, Professor Emeritus of Law at Gonzaga University School of Law. The
378-page cumulative supplement interleafs with the original deskbook, previously
supplemented in 1997, to create an 800-page treatise.

The update features coverage of new developments, including: unmarried co-
habitants and “pseudo-community property”; new family allowance provisions added
by Chapter 11.54 RCW;; federal preemption (particularly under ERISA); treatment
of disability-insurance benefits; conflict-of-laws issues in characterization of marital
property (when one spouse abandons the other and takes up a new domicile and a
new spouse without divorcing the first one); and liability of step-parents for non-
custodial children.

The Supplement is priced at an affordable $75, plus tax and shipping. The cost of
the 800-page deskbook and supplement set has been reduced from $150 to $110,
plus tax and shipping. You can save an additional 10 percent if you sign up to auto-
matically receive and be invoiced for additional updates and new editions. To pur-
chase the book or for further information, call the WSBA Service Center at 800-
945-WSBA or 206-443-WSBA.

Volunteer Attorney Speaks on Estate Planning

When asked why he volunteers for the WSBA Speakers Bureau, attorney John A.
Rorem of Gig Harbor said, “I'm here because [ love to speak on the law.” Rorem did
just that on July 20, when he gave a presentation on “Simplifying Estate Planning”
to Weyerhaeuser Forestry Research Company employees in Centralia.

Rorem spent an hour with the employees, many of whom are nearing retirement
age, during their monthly staff meeting. His presentation focused on how particular
types of estate-planning documents can be used, explaining the pros and cons of
each. Rorem used stories from his own experiences as examples to aid in the employ-
ces understanding,

Weyerhaeuser Company event organizer Gary Ritchie said: “Rorem is a delight-
ful and entertaining speaker!” The Weyerhaeuser employees were appreciative of the
service offered by the WSBA and will request a speaker again in the future as the
need arises.

The WSBA Speakers Bureau is a public-education service provided by lawyers
who volunteer their time and expertise to help citizens understand how the legal
system works and how laws affect their lives. Lawyers speak to civic, professional and
school groups on over 100 topics, in addition to offering guidance in mock-trial
programs. You can help make a difference in other people’s lives by supporting the
WSBA Speakers Bureau. If you have ideas or questions or would like to join the
Speakers Bureau, please contact the Speakers Bureau Coordinator, Amy O’Donnell,
at 206-727-8213 or e-mail amyo@wsba.org.

Thurston County Young Lawyers Fundraiser

The Thurston County Young Lawyers Association will host its second annual
fundraising dinner and silent auction Saturday, September 25, 1999. Proceeds from
the event will be used to provide a college scholarship to a Thurston County high-
school senior interested in pursuing a legal career. The 1998 silent auction resulted
in the award of a $1,000 scholarship to a student from Capital High School.

The public is invited to attend this event, to be held at Ramblin’ Jack’s Restaurant
(banquer room) in Olympia. Tickets are $20 per person and can be purchased in
advance or at the door. The silent auction will begin promptly at 6:30 p.m.

The Thurston County Young Lawyers Association is a nonprofit erganization
whose membership consists of Thurston County lawyers in their first five years of
practice and/or those under 36 years of age. The Association provides programs and
services of special interest to its members and to the Thurston County community.

For tickets or information, please contact Christy Todd at 360-455-9595.
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Section Annual Reports

Excerpted from the Sections’ recently submitted Annual Re-
ports. Look for the WSBA Committee Annual Reports in the
October FYI.

Alternative Dispute Resolution

The Section’s 8th Annual Northwest ADR Conference, jointy
sponsored with the University of Washington Law Foundation,
drew record attendance. Easy access to the Section’s ADR Di-
rectory is now available through the Section’s page on the WSBA
website. The Court Rules and Legislation Committee consid-
ered a number of matters; study and comment were prepared
on: (1) the Trust and Estate Dispute Resolution Act (TEDRA),
(2) a proposed statute to authorize mediation in guardianship
proceedings, and (3) the WSBA's proposed rule defining the
practice of law. The Section continued its outreach efforts, fo-
cusing especially on the law-school community and practitio-
ners who live and work outside the greater Seattle area.

Antitrust, Consumer Protection and Unfair Business Practices
The Section reports that its annual seminar, held in November,
was well received and financially successful, with uniformly ex-
cellent presentations. In June, revised Section by-laws were
adopted. The Section is well underway toward the publication
of 2 new revision of its handbook on state antirrust and con-
sumer protection law.

Business Law

The Section sponsored two major CLEs: the Northwest Securi-
ties Institute and the Mid-year Meeting. The Securities Com-
mittee continued its informal “Meet the Securities Regulators”
program, and the Partnership Committee co-hosted with the
WSBA a seminar on the new Revised Uniform Partnership Act.
The Section’s Ad Hoc Committee on Legal Opinions published
its report on opinion letter practices in Washington. The Com-
mittee on Conflicts of Interest in Business Law is working on an
updated version of its Conflicts of Interest in Business Transactions
deskbook, while the Corporate Act Revision Committee has
begun a project to assemble and publish the comments pre-
pared by the Committee over the last 10 years in connection
with RCW 23B (the Business Corporation Act). The Law of
Commerce in Cyberspace Committee commented on proposed
changes to Washington's Digital Signatures Act, and during the
upcoming year anticipates an active agenda including consider-
ation of two proposed uniform acts — the Uniform Computer
Information Transactions Act and the Uniform Electronic Trans-
actions Act.

Corporate Law Department

The Section sponsored a Corporate Counsel Institute, a one-
day program designed to educate and update corporate lawyers
on key current issues. The Section continued its successful pro-
gram of quarterly dinners, as well as informal luncheon and
breakfast CLE round-table sessions. The Section also published
an updated directory of corporate counsel in Washington and a
quarterly newsletter, Corporate Counsel.

Creditor/Debtor

Together with the Oregon State Bar, the Section sponsored the
11th annual Northwest Bankruptey Institute, bringing over 200
people to Seattle for the seminar. The Section has been active in
editing materials and in providing financial support for various
community legal-services organizations. The Section remains
the only institution with a statewide membership involved in
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the creditor/debtor law field, and as such, itis routinely requested
to comment on the administration of the courts and the imple-
mentation of various court rules. For the second consecutive
year, the Section, through its chair, participated in the annual
conference of Washington bankruptey judges.

Criminal Law

The Section hosted two seminars — an ethics seminar (the
Section’s third), and a seminar focused on sentencing. Both were
well attended, had outstanding faculty, and included law stu-
dents. The Section also co-sponsored the annual Criminal Jus-
tice Institute with the WSBA-CLE. Section Chair David Skeen
served as moderator, and several members of the Executive Board
and Section were speakers. The Section’s web page continued to
grow.

Elder Law

This was a busy year legislatively, as the Section was involved in
reviewing draft recommendations of the Washington Health
Care Association concerning code directive surrogate decisions.
A dialogue was created with the Washington Health Care Asso-
ciation, the Department of Social and Health Services, the At-
torney General’s Office, and the King County Bar Association
Elder Law Section concerning the policies. The Section sup-
ported House Bill 1525, which proposed that mediation and
alternative dispute resolution be available by court order in guard-
ianship cases under appropriate circumstances in post-appoint-
ment dispurtes. Senate Bill 5447 attached to House Bill 1525
was unanimously opposed by the Section for its attempts to
treat RCW 11.88 guardians ad litem the same as RCW 26.09
guardians ad litem under one broad umbrella. The Elder Law
Consumer Information pamphlet was completed and is now
available in printed formatand on the WSBA website. The Sec-
tion sponsored a CLE dtled Elder Law Update and Other Ar-
eas, held in Seartle and Spokane.

Family Law

The Section’s Executive Committee devoted the majority of its
meeting time to the review of proposed legisladon. With the
addition of the Section’s Legislative Coordinator, the views of
Section members are being heard in the Legislature, where House
and Senate members now look to the Section for counsel on
issues such as relocation, third-party access to children, and
parenting plans. The Section takes pride in the enactment of
Chapter 174 of the Laws of 1999, which deals with the modifi-
cation of parenting plans. In conjunction with its Mid-year
Meeting, the Section presented awards to King County Supe-
rior Court Judge Deborah Fleck (Jurist of the Year), Martha
Cohen and the King County Superior Court Office of Inter-
preters Services (Professional of the Year), and Bellevue attorney
and WSBA Governor Marijean Moschetto (Attorney of the Year).

Health Law

The Section continues to provide educational services to its
members through mini CLE seminars. These short (1-1/2 hour)
presentations focus on late-breaking issues in health law. Topics
covered ranged from compliance with the federal Emergency
Medical Treatment and Active Labor Act to legal issues affect-
ing health-care provider Y2K compliance efforts. The Section’s
newsletter provides a forum for Section activities and more thor-
ough exposition of recent legal developments.

Law Practice Management and Technology
The Section worked with WSBA-CLE to sponsor the first an-




nual “New Lawyer” CLE presentation aimed at solo practitio-
ners with less than three years’ experience. The Section has con-
tinued to have a presence on the Law Office Management As-
sistance Program (LOMAP) steering committee, currently fo-
cusing on promoting the awareness of this service to WSBA
members. The Section’s brown-bag lunches have continued;
topics have been as diverse as “Marketing for the Law Office”
and “Motivating Associates.” Members are kept informed
through a quarterly newsletter and an e-mail discussion group.

Public Procurement and Private Construction

The Section focuses on statutes regulations and cases that relate
or pertain to the field of public procurement and private con-
struction contracts. The Section sponsored a CLE titled “Keep-
ing Current,” with Secretary of Transportation Sid Morrison as
the luncheon speaker. The Section’s tradition of forum meet-
ings was continued — these small, informal, after-work gather-
ings keep members abreast of timely topics of interest, and pro-
vide the opportunity for professional networking and the ex-
change of information, experience and ideas.

Real Property, Probate and Trust

The Section continued its involvement in legislative matters,
reviewing and commenting upon numerous proposed bills. 1999
saw the passage of the Trust and Estate Dispute Resolution Act
(TEDRA), a bill drafted and sponsored by the Section. The
Section presented several successful CLE seminars in conjunc-
tion with WSBA-CLE, and conducted its annual 2-1/2 day
mid-year meeting and conference. The Section distributed to
its members a CD-ROM containing all state statutory and ad-
ministrative code materials most closely associated with a real
property or trust and estates practice, continued publication of
its quarterly newsletter, and established pages on the WSBA
website.

Senior Lawyers

Membership in the Section is now 150 members strong. A news-
letter focusing on post-law-practice activities is produced quar-
terly. The Section’s Second Annual Meeting, an all-day event,
was held in August. The Annual Meeting gave attendees the
opportunity to meet and socialize with fellow members, while
its educational programs provided attendees with CLE credits.

We regret that reports from the following sections were not re-
ceived in time for publication: Administrative Law, Environ-
mental and Land Use, General Practice, Indian Law, Intellec-
tual Property, Internadonal Practice, Litigation Law, Taxation
Law, and World Peace Through Law.

Mandatory Continuing Legal Education (MCLE) Reporting
(Group 2 - Reporting January 2000)
Every active lawyer is required to file a report only every third
year, but must report a minimum of 45 credic hours earned dur-
ing that three-year period. This year, Group 2 (defined below) is
required to report 45 CLE credits, including 6 ethics credits.
All active members are divided into three reporting groups
based upon year of admission:

Group 1: Admitted through 1975 and in 1991, 1994 or 1997*
Group 2: Admitted 1976 through 1983 and in 1992, 1995 or 1998*
Group 3: Admitted 1984 through 1990 and in 1993, 1996 or 1999~

*New admittees are exempt; see “Newly Admitted Members.”

Group 1 will be required to report 45 credits, including 6 ethics
credits by February 1, 2002.

Group 2 will be required to report 45 credits, including 6 ethics
credits, by February 1, 2000.
Group 3 will be required to report 45 credits, including 6 ethics
credits, by February 1, 2001.

If you need to file a compliance report, the form should be in
your licensing packet. If you need a form, call the WSBA Ser-
vice Center at 800-945-WSBA or 206-443-WSBA, or e-mail
questions@wsba.org.

Carry-over CLE Credits

Any carry-over credits from your last reporting period must be
claimed in the next reporting period. After deducting 45 credits
for the current reporting cycle, you may carry over a maximum
of 15 credit hours toward the next three-year reporting period,
of which 5 may be audio/video (A/V) credits, and 2 may be
ethics credits. Additional ethics carry-over credits may be con-
verted to general credits.

Late CLE Filing

All active members who are not in compliance by December 31
of the final year of a reporting period must pay a late filing fee of
$150 for the first reporting period of noncompliance. The late
filing fee increases by $300 for each consecutive reporting pe-
riod of noncompliance.

Newly Admitted Members

Newly admitted members are exempt from reporting CLE credits
during their year of admission and the following calendar year.
However, credits may be earned during this period, starting from
date of admission, and these credits may be applied toward their
first reporting period.

MCLE Comity for Active WSBA Members in Oregon,
Idaho or Utah

An active member of the WSBA whose principal office is in
Oregon, Idaho or Utah may meet his or her mandatory CLE
requirements by either (a) complying with Washington’s CLE
requirement, or (b) providing proof of current compliance with
the CLE requirements of Oregon, Idaho or Utah.

Group 2 members who do not need to comply with the CLE
requirements for 1997-1999 are:

a. Members admitted to practice, as new admittees in Wash-
ington, in 1998 and 1999.

b. Members who have been specially exempred from the 1997-
1999 requirement by the Washington State Board of Con-
tinuing Legal Education.

c. Inactive, Judicial and Honorary members.

If you have questions or if we may be of assistance, please call
the WSBA Service Center at 800-945-WSBA or 206-443-
WSBA, or e-mail questions@wsba.org. You can also find an-
swers to frequently asked questions on the WSBA website
(www.wsba.org).

SEPTEMBER 1999 - Washington State Bar News




Supreme Court Ethics Advisory Committee

This is 2 seven-member committee consisting of five judges, a rep-
resentative of WSBA and the Administrator of OAC, established
by GR 10. The committee’s function is to provide judicial ethics
advisory opinions to the judges on the Code of Judicial Conduct.
They meet three to five times a year in Seattle. The WSBA repre-

1999 WSBA Award Winners

The Washington State Bar Association Board of Governors
takes great pleasure in announcing the winners of the 1999
awards. They will be honored at the Awards Dinner, Thurs-
day, September 9 at Cavanaugh's on Fifth Avenue in Seattle.
To make your reservation, please see the form on page 44.

Award of Merit Douglas Lawrence
President’s Award Fred Diamondstone
Professionalism Award Jane Seymour
Angelo Petruss Award for

Lawyers in Public Service ~ Joseph Montecucco
Outstanding Judge Hon. William Knebes
Pro Bono Award Susan Daniel
Courageous Award Faye von Wrangel
Affirmative Action Award Williams, Kastner & Gibbs

Raising the Bar - Planning for the Future

During the last year, we have endeavored to “Raise the Bar” and plan
for the future of the WSBA. We sought member input in a variety of
ways, including statewide Town Meetings and a written survey. The
Long-Range Strategic Planning Committee developed a list of 234
issues, and from that list 11 strategic goals emerged. While these
goals have not yet been approved by the Board of Governors, we are
hopeful that they will be adopted at the Seprember 10 meeting. The
goals are listed below, in not any particular order of significance.

Strategic Goals with New Focus

1. The WSBA will continue to provide and improve services and
benefits to members statewide in response to their needs and desires.
2. The WSBA will conduct a public legal education program to
broaden public knowledge about the law and the role of lawyers
within the legal system.

3. The WSBA will improve the professional development of new
lawyers.

4. The WSBA will promote civility and professionalism in the prac-
tice of law.

5. The WSBA will address member concerns about external influ-
ences and market pressures that impact the delivery of legal and law-
related services, such as the unlicensed practice of law and
multidisciplinary practice.

Continuing Strategic Goals

6. The WSBA's regulatory services will be responsible, accountable,
timely and fair.

7. The WSBA will continue to support and provide leadership for
programs and initiatives that benefit access to justice.

8. The WSBA will be a leader in using and promoting technology
for the benefit of its members, the courts and the bar.

9. The WSBA will support the independence of the judiciary and
appropriate court reform.

10. The WSBA will continue to promote diversity and equality in
the courts, the legal profession and the bar.

11. The WSBA will be fiscally responsible.
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sentative is nominated by the Board and appointed by the Supreme
Court. The two-year term will commence November 1, 1999,

IFyou are interested in serving, please submit your letter of in-
terest and résumé to the WSBA Executive Director, 2101 Fourth
Ave., Fourth EL, Seattle, WA 98121-2330 or e-mail oed@wsba.org
by September 30, 1999.

WSBA Honored with Harrison Tweed Award

A delegation of nearly 20 Washingtonians attended the August 6th
luncheon at the American Bar Association Annual Meeting in At-
lanta, where the WSBA received the prestigious Harrison Tweed

Award. This annual award is given jointly by the American Bar Asso-
ciation Standing Committee on Legal Aid and Indigent Defendants
(SCLAID) and the National Legal Aid and Defender Association
(NLADA). The plaque reads:

I recognition of the outstanding leadership and commitment dem-
onstrated through its contributions to planning and implementing a
comprehenstve, integrated statewide system for providing civil legal
services for the poor, rendering for its community a vital public service
to the credit of the legal profession. And helping to make real the
American ideal of Equal Justice for Al

WSBA President M. Wayne Blair and Executive Director M. Janice
Michels accepted the award. President Blair, Chief Justice Richard
Guy and Access to Justice Board Chair-elect Michele Jones made a
presentation about WSBA’ contributions at a separate meeting of
the SCLAID Commuittee. The WSBA was nominated for the Harrison
Tiveed Award by the Washington State Access to Justice Board.

Washington State Bar Deskbooks Now on the Internet
The WSBA, in partnership with Loislaw.com, Inc., is pleased to an-
nounce the availability of its CLE books on the Internet. You can
preview these online publications, plus the other 50,000,000 pages
of state and federal law published by Loislaw, for 10 days, free of
charge, through their website at www.loislaw. com.

The first WSBA deskbooks, with latest supplements, to be avail-
able are:

Real Property (8 volumes); the Motor Vehicle Deskbook series (3
volumes), Civil Procedure, Appellate Practice, Alternate Dispute Resolu-
tion Deskbook: Arbitration and Mediation in Washington, Family Law,
Washington Life Insurance Trust, and Commercial Law. Other deskbooks
and CLE course marerials will be added in the near future.

Loislaw’s extremely easy-to-use search engine enables you to search
WSBA deskbooks quickly and efficiently. Citations in WSBA desk-
books are hyperlinked to the statutes and cases cited, so you can easily
see the original text of the case or statute. For further information
about the deskbooks or to try the program on a free wial basis, call
Loislaw ar 800-364-2512 or access their website at www.loislaw. com.




PREG O’DONNELL & GILLETT pric

is pleased to announce the addition of

Tyler M. Johnson
Associate
formerly with the Attorney General's Office and
The Law Office of Tyler M. Johnson

Lort O Tool
Associate
formerly with King County Housing Authority
Aaron Dean

Associate
formerly with Lee Smart Cook Martin & Patterson

and

Jeffrey W. Daley
Associate
formerly with Hartford Insurance Company

The Financial Center
1215 Fourth Avenue » Suite 920
Seattle, WA 98161-1008
Telephone 206-287-1775
Facsimile 206-287-9113

Insurance Defense » Product Liability « Real Estate Disputes
Title Insurance » School District Liability
Construction Deficiencies » Maritime « Employment Law

KELLER ROHRBACK e

is pleased to announce that

Frederick W. Stc]hltone:]piﬂlihnl
formerly of Bogle & Gates

has become a partner of the firm.

Mr. Schoepflin

will continue to practice in the areas of:

Bankruptcy
Creditor/Debtor
Real Estate
Litgation
Agriculture

1201 Third Avenue
Suite 3200
Seattle, WA 98101-3052
206-623-1900

BoNAPARTE, ELLIOTT, OSTRANDER & PRESTON, P.C.

is pleased to announce that
Karen Wetherell Davis
has joined our firm as Of Counsel

Ms. Davis, formerly with Koler, Fitzsimmons & Wetherell in Seattle, will continue her
intellectual property, entertainment, new technologies, Internet, and media practice in both Seattle
and Portland. Ms. Davis is currently Chair of the Intellectual Property Section of the
Washington State Bar, and she is a graduate of Stanford Law School.

We are also pleased to announce the
OPENING OF OUR SEATTLE OFFICE

The firm provides a wide range of legal services, including trials, appeals, business
and corporate advice, intellectual property, mergers and acquisitions, real property, taxation,
and estate and wealth transfer planning.

621 S.W. Morrison Street, Suite 400

Portland, Oregon 97205
Office: 503-224-7112
Fax: 503-224-7819

attorneys@beo-law.com

707 E. Harrison Street
Seattle, Washington 98102
Office: 206-325-2171
Fax: 206-325-3269
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Handling Cases Under the Consumer
Protection Act - Video Replay with Live
Moderator

September 15 — Pullman. 6 CLE credits (indl. .5
ethics) pending. By WSBA-CLE 800-945-WSBA
or 206-443-WSBA.

How Bankruptcy Law Can Affect Your
Clients (Bankruptcy 101)

September 23 — Seattle. 6.75 CLE credits. By
WSBA-CLE 800-945-WSBA or 206-443-WSBA.

CONSTRUCTION LAW

Construction Law
September 9-10 — Seardle. 13.5 CLE credits. By
Law Seminars International 206-463-4400.

Sixth Annual Washington Criminal Justice
Institute

September 22-23 — Bellevue. 11 CLE credits (incl.
1.5 ethics). By WSBA-CLE and Criminal Law
Section in cooperation with various professional
associations, 800-945-WSBA or 206-443-WSBA.

i EMPLOYMENT LAW

Employee Privacy Rights in the WA Workplace
September 28 — Seattle; September 29 — Spokane.
6.5 CLE credits. By NBI 715-835-8525.

; ESTATE PLANNING

Estate Planning for the Small to Medium-
Sized Estate: Video Replay with Live Moderator
September 14 — Olympia. 7.25 CLE credits pend-
ing, By WSBA-CLE 800-945-WSBA or 206-443-
WSBA.

Ethics, Professionalism and Civility:

The Hard Questions

Seprember 24 — Seattle. 3 CLE ethics credits. By
WSBA Professionalism Committee 800-945-
WSBA or 206-443-WSBA.

% " FAMILY LAW

Community Property: A Problem-Solving
Workshop (morning); An Introduction to
TEDRA Trusts and Estates Dispute
Resolution Act (afternoon)

September 15 —Seatde. 3 CLE credits (morning);
3.25 CLE credits (afternoon). By WSBA-CLE and
Real Property, Probate & Trust Section 800-945-
WSBA ar 206-443-WSBA.

Financial Issues in Dissolution Cases
September 23 — Portland. 3.5 CLE credits pend-
ing. By Oregon State Bar 503-684-7412.

GENERAL
Successful Judgment Collections in WA
September 15 — Seattle. 6.5 CLE credits (incl. 1
ethics). By NBI 715-835-8525.
Government Contracts in WA
September 15 — Seartle. 6.5 CLE credits. By
Lorman 715-833-3940,

Salmon Listings

September 16-17 — Seartle. 11.25 CLE credits.
By Law Seminars International 206-463-4400.
Domestic Violence in the New Millennium

September 17 —Seatcle. 6 CLE credits. By Seattle
Forensic Institute 206-322-6605.

This information is submitted by providers.
Please check with providers to verify

approved CLE credits. To announce a
seminar, please send information to:

WSBA. Bar News Calendar
2101 Fourth Avenue, Fourth Floor
Seattle, WA 98121-2330
Fax 206-727-8320
e-mail: comm@wsba.org

Information must be received by the

Ist day of the month for placement in the
Foﬂuwing_ month’s calendar.

Winning Strategies for the Successful

Private Practitioner®

September 17 — Seattle. 6.75 CLE credits (incl.
3.25 ethics). By WSBA-CLE 800-945-WSBA or
206-443-WSBA. *For 1996-1999 bar admirtees.

WA Underinsured Motorist Law

September 21 — Seattle. 6.5 CLE credis (incl. 1
ethics). By NBI 715-835-8525.

Domestic Partnerships

September 23 — Portland. 3 CLE credits pend-
ing. By Oregon State Bar 503-684-7412.

Killer Cross-Examination

September 24 — Portland. 6 CLE credits pend-
ing. By Oregon State Bar 503-684-7412.
School Law Issues in WA

September 24 — Seattle. 6.5 CLE credits (incl. .5
ethics). By NBI 715-835-8525.

Women of WSTLA Annual Retreat
September 30-October 1 — Kirkland. CLE cred-
its TBA. By WSTLA 206-464-1011.

Winning Brain Injury Cases:

Legal and Medical Issues

September 16-18 — Phoenix. CLE credits TBA.
By Brain Injury Association 703-236-6000,
ext.104 or www.biausa.org.

Planning for Your Client’s Long-Term Care
September 30 — Portland. 6.5 CLE credits pend-
ing. By Oregon State Bar 503-684-7412.

: INDIAN LAW
1999 Indian Law Symposium
September 17-18 — Seatte. 12.25 CLE credits.
By UW-CLE 800-CLE-UNIV or 206-543-0059.

o . INSURANCE LAW

Insurance Law Basics

September 29 — Seattle. CLE credits TBA. By
WSTLA 206-464-1011.

i INTERNET RESEARCH

Internet Legal Research: Basic Power Search-
ing (morning); Tax Research (afternoon)
September 1, 14 — Seattle. 3.5 CLE credits. By
UW-CLE 206-543-0059.

Internet Legal Research: Basic Power Searching
September 8, 15, 21 — Seattle. 3.5 CLE credits.
By UW-CLE 206-543-0059.

Internet Legal Research: Basic Power Search-
ing (morning); Environmental Law (afternoon)
September 9 — Seattle, 3.5 CLE credits. By UW-
CLE 206-543-0059.

Y2ZK

Doing Business in the U.S. and Canada:
Structuring for Y2K

Seprember 24 — Seatde. 7 CLE credits. By Lorman
715-833-3940.
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LABOR AND
EMPLOYMENT LAW

William B. Knowles is
available for consultation, referral
and association in cases involving

employment discrimination,
wrongful termination,
wage claims, unemployment
compensation and federal
employee EEOC or Merit System
Protection Board appeals.

206-441-7816

CHILD ABUSE

Steve Paul Moen
is available for assistance
and referral of civil and criminal
cases involving child abuse,
delayed recall and mental
health counseling.

SHAFER, MOEN & BRYAN, P.S.
Hoge Building, Seattle
206-624-7460

Referrals, Associations
and Consultations in

IMMIGRATION LAW
MATTERS

Robert H. Gibbs
(19 years’ experience)

1111 - 3rd Avenue = Suite 1210
Seattle, Washington 98101
206-682-1080

APPEALS

“A discourse on argument
on an appeal would come with
superior force from the judge who
is in his judicial person the target
and trier of the argument . . .
Supposing fishes had the gift
of speech, who would listen to
a fisherman’s weary discourse
on fly-casting . . . if the fish
himself could be induced to give
his views on the most effective
methods of approach?”
— John W. Davis

CHARLES K. WIGGINS
Former Judge, Court of Appeals
206-780-5033




ETHICS & LAWYER
DISCIPLINE

Leland G. Ripley,
former Chief Disciplinary
Counsel (1987-94) is available
for consulation, or
representation regarding all
aspects of professional
responsibility or discipline
defense.

206-781-8737

INSURANCE

Richard Gemson

former adjunct professor of
law at UPS and former in-house
counsel for North Pacific
Insurance Co., is
available for consultation,
association or referral in
matters involving all types of
insurance coverage.

506 Second Ave., Suite 1613
Seattle, WA 98104
206-467-7075
fax 206-467-0101

BURN INJURIES

William S. Bailey,

1991 WSTLA Trial Lawyer of the

Year, is available for association

or referral of fire, explosion and
burn injury cases.

FURY BAILEY
1300 Seattle Tower
1218 Third Avenue

Seattle, WA 98101-3021
206-292-1700 or
800-732-5298

Y2K

Daniel E. Zimberoff is
available for referral, consulta-
tion or association on matters

related to Y2K litigation.

1215 Fourth Avenue, Suite 1700
Seattle, WA 98161-1007
206-623-4100
zimberof@wscd.com

APPELLATE CONSULTANT

Heather Houston
Offering an appellate perspective
on every phase of your case.
Sixteen years' experience
evaluating, briefing and arguing
appeals. Former law clerk to
Justice Robert F. Utter, Ret.

GIBBS HOUSTON PAUW
1111 Third Avenue #1210
Seattle, WA 98101
206-682-1080

VIETNAM AND KOREA
CONSULTING

For consultation concerning
investments in Vietnam and Korea.

Call Sang I. Chae at
253-945-7220

MEDICAL NEGLIGENCE &
PRODUCT LIABILITY

Chemnick, Moen & Greenstreet
is available for referral or
association in plaintiff's medical
negligence and product
liability claims.

The firm's staff includes a
nurse-attorney, a physician-
attorney and two nurse-
paralegals. Patricia K. Greenstreet
and Eugene M. Moen are past
chairpersons of WSTLA's
Medical Negligence Section.
Paul W. Chemnick organized
WSTLA's Product Liability
Section and served as
its first chairperson.

CHEMNICK, MOEN &
GREENSTREET
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
206-443-8600

MEDICAL OR DENTAL
MALPRACTICE

John J. Greaney
is available for consultation
and referral of plaintiffs’ claims
of medical or dental malpractice
against healthcare providers
and hospitals.

425-451-1202 = Bellevue
e-mail: jgreaney@nwlink.com

APPEALS

Douglass A. North announces
his availability for referral,
consultation or association

on appellate arguments
and briefs.

Douglass A. North

MALTMAN, REED, NORTH,
AHRENS & MALNATI, P.S.

1415 Norton Building
Seattle, Washington 98104
206-624-6271

CALIF/WA DUAL-LICENSED

Michael A. Aronoff
Aronoff & McGoran P.S.

Available for referrals,
consultation or association on
California matters.
Heavy family law background.

20 years’ experience in California.

253-874-0189
fax 253-874-8005

PROBATE &
GUARDIANSHIP

Mary Anne Vance,
co-author of the chapters on
Estate Planning and Probate in
Butterworth’s Washington Civil
Practice Deskbook, is available
for association, consultation
or referral of probate
and guardianship cases, both
contested and noncontested.

THE LAW OFFICE OF
MARY ANNE VANCE, P.S.
1111 Union Bank of California Ctr.
Seattle, Washington 98164
206-682-2333
fax: 206-682-2382
e-mail: maryanne@vancelaw.com
www.vancelaw.com
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$59.95: 1999 WA State Child-Support Work-
sheers and Financial Declaration computer pro-
gram. Program calculares wages, FICA, raxes
(schedule A, head of household, daycare credir,
earned-income credits, etc.), imputes income, resi-
dential-care credit, and Arvey (split custody) al-
location. 1999 update $17.95. Call Law Office
of Frederick L. Hetter 253-759-G853.

RCWs: complete set in excellent condition. Cur-
rent as of July 1, 1999. Asking $600. Call 360-
379-2510, ask for David.

Current Washington Reports and Wn.2d with
advance sheets, $3,350; current Wn.App. with
advance sheets, $1,250; Washington Digest,
$1,000; RCWAs (not all currenr), $600 or best
offer; other publications and miscellaneous office

furniture, price negotiable. 360-629-4593.

William S. Hein Co.: more than 70 years later,
still your #1 source for buying/selling law books.
50-70% savings on major sets, international law,
rare/antiquarian law. Appraisal services available.
800-496-4346; fax 716-883-5595. Website:
www.wshein/used-books.

North Seattle and South King County prac-
tices available, Serving buyers and sellers for con-
fidential representation and consultation. Louis
M. Millman, CPA, WA. RE Associate of Harper
Bond, Inc., 425-688-0231; fax 425-688-8390; e-

mail Immillman@msn.com.

SPACE AVAILABLE = ;

Sweeping, unobstructed view of Olympics and
Elliote Bay (First Interstate Building, 41st Floor):
elegant law office near courthouse. Reasonable
rates include receptionist, basic messenger service,
mail delivery, fax, two conference rooms, law li-
brary, fully equipped kitchen. For more informa-
tion, please call AnnaMarie 206-624-9400.

First Interstate Center, 32nd floor: view
attorney’s offices. Completely equipped law of-
fice, including receptionist, conference room, li-
brary, kitchen. Secrerarial stadion available. Call
Harris, Mericle,Wakayama and Mason at 206-
621-1818.

Seattle Business Center (Mercer St.): spacious
professional offices for one-to-two attorneys/staﬂf
Oprional legal secretary, word-processing, Library,
conference rooms, wairing area. Copier, fax, mes-
senger, free parking, more. Contact Jim Klauser

206-285-4445.

Reply to WSBA Bar News
Box Numbers at:

WSBA Bar News Box
Bar News Classifieds
2101 Fourth Avenue, Fourth Floor
Seattle, WA 98121-2330

Positions available are also
posted by telephone at:
206-727-8261

and online at www,wsba.org

Downtown Seattle office space: Bank of Cali-
fornia building, choice of extra-large corner of-
fice with western and northern views ($1,350),
or medium-sized office with western view ($900).
Includes conference rooms, library, receptionist,
voice-mail, kitchen. Available now. 206-623-5221.

Downtown Seattle: AV-rated law firm, full-floor
tenancy, in Tivo Union Square, has a professional
office withourt secretarial station. Includes recep-
tionist, conference rooms, library, kitchen, copier,
fax and word processing. Conract Sonya Baker ar
206-654-2410.

Downtown Seattle office-sharing: $175 per
month. Also, full-time offices available on 32nd
floor, 1001 Fourth Avenue Plaza. Close to courts.
Furnished/unfurnished suites, short-term/long-
term lease. Receptionist, legal word-processing,
telephone-answering, fax, law library, legal mes-
senger and other services. 206-624-9188.

Downtown Bellevue, Skyline Tower, one-to-three
offices, minimum two-year lease. Includes: recep-
tionist, fax, copier, kitchen facilities, conference
room, secretarial space, storage area. Call Diane

425-688-1159.

Executive office space for attorney or CPA, com-
plete with conference room, fax, copy equipment
and accounting services available. New high-level
office locared in Denny Regrade (Seattle). Call
206-467-9777.

Laurelhurst (Seattle): professional office-sharing
arrangement. Share amenities with elder law at-
torney; CPA, insurance and eldercare profession-
als. NE 45th, grear location — pleasant environ-
ment. Estate planning attorney or elder law grear
fit. Space available September 1, 1999. Please con-
tact Carol at 206-523-6470.

Southend office space available in prime loca-
tion serving Tukwila, Renton and Kent. Five-at-
torney office suite; amenities including fax, copy,
parking. Support stafl available. Quick access to
1-5, 1-405 and 167. Five minutes to RJC, 15 min-

utes to Seartle. Call Sam ar 206-930-0022.

7th & Columbia (Seattle) ground floor office
space for lease. 3,200 sq. ft. with up to 1,500 sq.
ft. on 2nd floor. Close to courthouses. Brick build-
ing with four floors renovated in 1986. $20-23
gross, parking available. 206-654-5520.

Hoge Building (2nd & Cherry, Seattle). Space
for one or two lawyers and suppore staff in four-
lawyer suite with library, fax, etc. 206-624-7460.

Ballard: office space available in long-established
Ballard law office; secretarial space and/or share
secretary; library, fax, copier, parking; close o
banks and post office. Call Jon M. Jonsson 206-
783-4100.

Queen Anne Square: share space in professional
building. Room for secretary and file storage. Law
library, fax, copier, conference room, parking, tele-
phone service. Reasonable. 206-2828-1210.

_ POSITIONS AVAILABLE

County attorney: a successful real estate/estate
planning practice needs an associate who is ready/
willing/able to be mentored and grow into the
practice. Tremendous opportunity in every way.
Will train/teach you everything you need to know,
including running a law practice with grear finan-
cial rewards while having a life. Stress getting o
you in the big city? No traffic to fight on the way
to work on the beautiful Olympic Peninsula. This
is not an escape opportunity for experienced at-
torneys. This is a once-in-a-lifetime opportunity
for the right person. E-mail your résumé and let-
ter of introduction to wlin@olypen.com.

Business associate: dynamic, collegial Pacific
Northwest law firm in Portland, OR, seeks mid-
level associare with at least two years of general
business/corporate finance/transactional practice
experience. Applicants must have a strong back-
ground in business/corporate law and business
transactions, including excellent writing and ana-
lytical skills. Superior academic credentials and a
commitment to excellence required. Position of-
fers opportunity for a challenging practice in a
friendly working environment. Reply in confi-
dence ro: John San Fellipo, Garvey, Schuberr &
Barer, 121 SW Morrison, 11th Fl, Portland, OR
97204.

Ryan, Swanson & Cleveland, PLLC is secking
a tax attorney to join our strategic business plan-
ning, finance and transactions group. An LLM in
taxation or CPA degree a plus. Applicants should
send cover letter and résumé to: Mary Blazek,
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Recruiting Manager, Ryan, Swanson & Cleveland,
PLLC, 1201 3rd Ave., Ste. 3400, Seattle, WA
98101-3034; blazek@ryanlaw.com. For informa-
ton about our firm, visit our website at www.
ryanlaw.com.

Director/attorney: Legal Services, Nespelem,
WA. Secking an attorney to provide civil legal ser-
vices for low-income members of the Colville
Confederated Tribes. Work includes direcring the
day-to-day operation of the office, supervising and
assisting attorney and paralegal in routine legal
work and counseling on impact litigation, legal
research, evaluation of cases, preparation and liti-
gation of a variety of civil cases. Requires: mem-
bership of any state bar association, preferably the
WSBA; ar least three years’ litigation experience;
a working concept of the basics of Indian law; at
least one year's legal office management or super-
visory experience preferred. Must pass the Tribal
Court Bar within two months of employment.
Salary depending on experience. Indian prefer-
ence will be given. Open until filled. Reply to:
Colville Confederated Tribes, Legal Office, PO
Box 150, Nespelem, WA 99155, 509-634-2405.

Quality attorneys sought ro fill high-end perma-
nentand contract positons in law firms and com-
panies throughour Washington. Conract Legal
Ease, LLC by phone 425-822-1157; fax 425-889-
2775; or e-mail legalease@legalease.com.

International legal reform: The American Bar
Association Central and East European Law Ini-
tiative (CEELI) seeks experienced artorneys to
work on criminal, environmental, commercial
and/or civil law reform projects in Central and
Eastern Europe and the former Soviet Union.
Support includes all housing, transportation and
living expenses. Call 800-982-3354 for an appli-
cation.

Kamisar Legal Search, Inc.: Gordon Kamisar,
President & CEO of Kamisar Legal Search, is a
Seattle attorney who recruits and places associ-
ates, partners and contract attorneys on behalf of
corporations and law firms throughout Washing-
ton state, nationwide and internationally. He is a
Duke Law School graduate and a member of the
Washington State Bar Association. Direct all con-
fidential inquiries to: Gordon Kamisar, Esq., Presi-
dent & CEQ, Kamisar Legal Search, Inc., 1509
Queen Anne Ave. N., Ste. 298, Seattle, WA
98109. Phone 425-392-1969; fax 425-557-0080;
e-mail: gkamisar@sprynet.com. See partial job list-
ings at our website: heep://www.seattlesearch.com.

Primus Knowledge Solutions, a Seartle-based
software company is looking for a Corporate
Counsel to manage a broad range of corporate
legal work, including securities, mergers & acqui-
sitions, corporate finance, technology licensing
and business development. Extensive experience
with corporate sccurities law a requirement. Quali-
fied candidates should also possess excellent con-
tract drafting and negotiation skills, The position
will report to the company’s Chief Financial Of-
ficer and will be responsible for managing one
paralegal. Qualified candidates will have an out-
standing academic background, a minimum of
six years’ experience as a securities or corporate

attorney at a top law firm and/or as a member of
a corporate legal department (preferably in an
Internet start-up environment), demonstrared
business judgment, and be a current member of
the WSBA. Interested candidates should e-mail
their résumés to tidwell@primus.com or call
Ayesha Tidwell at 206-834-8491. Primus is a
leader in web-based problem resolution and
knowledge-management software, providing so-
lutions that enable businesses to deliver superior
customer service and support to maintain com-
petitive advantage in the e-business marketplace.
Successful companies worldwide use Primus®
SolutionSeries™ software and services to create,
capture, reuse and share up-to-the-minure knowl-
edge that can be easily accessed to solve problems,
answer questions or find options for customers
on the spor.

Davis Wright Tremaine enjoys a national leasing
practice, particularly in the retail and telecommu-
nication industries. Our Seattle office, which is
the hub of our leasing practice, desires to hire one
or more leasing lawyers with a minimum of three
years' experience in reviewing and negotiating
leases. Tenant leasing, especially in the reil, of-
fice and telecommunications contexts, is preferred.
Candidates should be motivated, possess excellent
negotiating and communication skills, and have
strong substantive and client-relations skills. Please
fax responses to: Leasing Practice Chair at 206-
628-7699. Responses may be mailed to: Leasing
Practice Chair, Davis Wright Tremaine, 1501 4th
Ave., Ste. 2600, Seattle, WA 98101-1688.
Litigation attorney: Lasher, Holzapfel, Sperry &
Ebberson, a 23-attorney, AV-rated law firm, is seek-
ing an associate with at least two years’ commer-
cial litigation experience. Candidates should pos-
sess excellent oral, writing and research skills. Cur-
rent WSBA membership and basic computer lit-
eracy are strongly preferred. Competitive salary
and benefits. Friendly, supportive workplace. Send
résumé and writing samples to: Personnel, 2600
Two Union Square, 601 Union St., Seattle, WA
98101.

Associate — civil litigator. Small Seartle office of
medium-sized West Coasrt firm secks associate with
minimum two years litigation experience. Firm
practice areas include maritime, health-care secu-
rities, banking and employment law. For more
information about the firm and its practice areas,
see website at hrep://www.kyl.com. Comperitive
salary DOE. Send résumé, writing sample, refer-
ences to: Philip Lempriere, Keesal, Young & Lo-
gan, 1301 5th Ave., Ste.1515, Seattle, WA 98101.
No phone calls, faxes or e-mails please.

Make history as a judge advocate officer in the
Army Reserve. Send résumé to: Commander, 70th
RSC, Awn: AFRC-CWA-JA (Staff Judge Advo-
cate), 4575 36th Ave. W., Fort Lawton, WA
98199-5000. Check our website at hrep://
www.jagenet.army.mil/recruic.nsf or call 206-281-
3070 for more information.

The Tacoma office of Williams, Kastner &
Gibbs PLLC, is secking an associate with a mini-
mum of three years’ litigation experience. Appli-
cants should be motivated, hard-working individu-

als with a strong academic background, excellent
communication and organizational skills, and have
astrong desire ro do trial work. Please send résumé
to: Parti Christiansen, Recruiting Administrator,
Williams, Kastner & Gibbs PLLC, PO Box
21926, Seattle, WA 98111-2928.

Excellent opportunity. Spokane AV-rated bou-
tique insurance defense firm seeks associate arror-
ney. Salary DOE. Health insurance, profit-shar-
ing plan, and generous incentive bonus included.
All inquiries will be kept confidendal. Send résumé
to Bar News Box 381, 2101 Fourth Avenue.,
Fourth Floor, Seattle, WA 98121-2330.

Mills Meyers Swartling, an 11-lawyer firm, seeks
two associates, one for civil litigation and one for
business and commercial work. Each should have
a strong academic record and excellent skills. Ac
least two years experience in a law firm is pre-
ferred. We offer an interesting practice mix and a
collegial environment. Salary and benefits are com-
petitive. Please send a letter, résumé and reference
list to: Daniel R. Laurence, Mills Meyers Swartling,
1000 2nd Ave., 30th F., Seattle, WA 98104-1064;
fax 206-386-7343.

Attorney: there is one opening with the Yakima
County Department of Assigned Counsel. This
position will work primarily with Juvenile Court
dependency, truancy, youth-at-risk and child-in-
need cases. May be assigned to different areas of
responsibility including: misdemeanor, juvenile,
civil or felony representation. Graduation from
an accredited law school and admission to the
WSBA is required. Apply immediately. This con-
tinuous recruitment may close at any time. For
further informarion and application forms, con-
tact Yakima County Human Resources Depart-
ment, Room 412, Courthouse, Yakima, WA
98901; 509-574-2220.

Ater Wynne LLP, a Northwest regional law firm,
is seeking experienced attorneys to serve our
emerging growth business clients in the Seattle
area. If you or a group of you are interested in
stepping into, or merging your practices with, a
fast-growing, high-end, Pacific Northwest-hased
practice involving corporate formation and fi-
nance, mergers and acquisitions, securities, and
intellectual property work for fast-moving high-
tech and telecom companies, we are interested in
talking. Experience in representing technology-
based, venture-backed companies is a must. Send
your cover letter and résumé in confidence to
Managing Shareholder, Ater Wynne LLE Two
Union Square, 601 Union Street, Suite 5450, Se-
attle, WA 98101-2327, or by email to phh@
aterwynne.com. Ater Wynne LLP is an Equal
Opportunity Employer.

South-end office space available in prime loca-
tion serving Tukwila, Renton and Kent. Five-at-
torney office suite, amenities include fax, copy.
parking. Support staff available. Quick access to
[-9, [-405 and 167. Five minutes to RJC, fifreen
minutes to Seattle. Call Sam 206-930-0022.

Commercial litigation defense: AV-rated firm
in Seattle seeks associate with ar least two years’
experience. Practice emphasizes commercial liti-
gation (primarily defense), including professional
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liabiliry and insurance coverage. Send résumé and
writing sample to: WSBA Bar News Box 582, 2101
Fourth Avenue., Fourth Floor., Seattle, WA 98121-
2330.

Real estate, land use and environmental law firm
seeks experienced litigator for personal injury, land
use and environmental litigation. Send résumé and
writing sample to: Executive Director, Mark A.
Erikson, Attorney ac Law, PLLC, 1111 Main Sc.,
Ste. 402, Vancouver, WA 98660,

Inslee, Best, Doczie & Ryder, PS, a well-estab-
lished, mid-sized downtown Bellevue law firm
seeks associate attorney with minimum two years’
experience, preferably in one or more of the areas
of licigation, real estate, municipal and general busi-
ness/corporate. Candidates must have good ana-
Iytical, drafting and interpersonal skills, and evi-
dence of strong academic performance. All re-
sponses will be treated confidentially. Please send
résumé, list of professional references and law
school transcript to: Hiring Coordinator, Inslee,
Best, Doezie & Ryder, PS, PO Box C-920016,
Bellevue, WA 98009.

Attorney: AV-rated Seattle insurance defense firm
seeks associate with minimum two years' experi-
ence as judicial clerk or in practice. All responses
confidential. Submit résumé and references to:
Hiring Partner, Johnson Martens Christie Andrews
& Skinner, 701 Sth Ave., Ste. 7400, Seattle, WA
98104.

The Tacoma office of Vandeberg Johnson &
Gandara, a 30-attorney firm with an emphasis on
commercial law, seeks a senior associate or share-
holder-level lateral hire with commercial office or
litigation experience. Established client base pre-
ferred. Salary negotiable depending on qualifica-
tions. Please respond with cover letter and résumé
addressed to: Hiring Coordinator, Vandeberg
Johnson & Gandara, PO Box 1315, Tacoma, WA
98401-1315. All responses will be treated as strictly
confidential.

Small downtown Seattle AV-rated litigation firm
seeks attorney with at least three years of experi-
ence, confidence in all aspects of trial practice and
excellent writing and oral skills. Must be willing to
rravel. Salary competitive/DOE. Send résumé and
derailed description of litigation skills and experi-
ence to: WSBA Bar News Box 583, 2101 Fourth
Ave., Fourth FL, Seactle, WA 98121-2330.

WSBA-CLE sceks a person to assist in the de-
sign and production of our seminars, This posi-
tion requires a law-school degree, ability to be
organized and meet deadlines, prior experience
in event/project planning and good people skills
to work with our faculty and other staff mem-
bers. Prior experience as a practicing attorney, a
CLE-seminar faculty member and compurer lit-
eracy preferred. Please send résumé to: Human
Resources Manager, Washington State Bar Asso-
ciation, 2101 Fourth Avenue, Fourth Floor, Se-
attle, WA 98121-2330 or e-mail tomr@wsba. org.

WSBA-CLE seeks a program coordinator to
administer our continuing legal education semi-
nars. Responsibilities include registrations, semi-
nar site logistics, event planning, tracking finan-

cial information, and addressing the needs of our
registrants and volunteer faculty. Must be able
to work independently. High-school degree,
computer literacy in Excel and Word, willing-
ness to work flexible hours, some lifting, and
good communicarion skills are required. Prior
event-planning or customer-service experience
and demonstrated use of initiative are preferred.
Please send résumé to: Human Resources Man-
ager, Washington State Bar Association, 2101
Fourth Ave., Fourth Floor, Seartle, WA 98121-
2330 or e-mail tomr@wsba.org,

: - WILL SEARCH L

Howard W. Pierce: anyone who prepared a will
for Howard W. Pierce of Westport, WA, please
contact his daughter ar 253-857-5063.

 SERVICES =

Was your client injured or arrested in Las Ve-
gas? Craig P Kenny & Associates, alaw firm com-
mitted to the client, pracrices primarily in the ar-
eas of personal injury, workers’ compensation,
medical malpractice and criminal defense. The firm
consists of five attorneys with over 30 years of com-
bined experience. Call Craig toll-free at 888-275-

3369 or e-mail cpknassoc@aol.com.

Contract attorney at your service! | perform le-
gal research and writing for Washington lawyers,
using UMW law library and compurer-assisted re-
search, Will draft trial briefs and mortions, review
documents, help with trial preparation. Elizabeth
Dash Bottman 206-526-577; e-mail lizbottman
@sprintmail.com.

Serving you: process serving $25 per serve. Pur-
chase 10 services and the 11th is free of charge.
Serving Kitsap, Clallam, Jefferson and Mason
counties. Ask about other specials. Donna 360-
697-4270.

Oregon accident? Unable to settle the case? Asso-
ciate an experienced Oregon trial attorney to lid-
gate the case and share the fee. OTLA member;
references available; see Martindale, AV-rated. Zach
Zabinsky 503-223-8517.

California litigation/collection: California attor-
ney ready to assist you in your California needs:
domesticating judgments, jurisdictional challenges,
collections, depositions, litigation. Rick Schroeder

818-879-1943.

Independent jewelry appraiser: portable gem
laboratory to resolve estate, probate or divoree valu-
ations. Nine years experience. In your office or
your client’s home. Available as expert witness. John
Vivian, GG, NJA, Washington Gemological Labo-
ratory. 306-459-1441.

Court appearances in downtown Seattle. Over
150 appearances to date. Minor court appearances
from $75. Office/library contract work from $35/
hour. Law Offices of Daniel M. Jaffe. 206-386-
5596.

Strictly research and writing: cight-plus years
doing just that for the largest law firm in eastern
Washingron. Quick turnaround, fixed-fee or rea-
sonable “cast side” rates — you decide. Special rates
for contingent fee cases. References available upon
request. Contact Simon R. Collins by telephone
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888-711-9366; fax 888-711-9364; or e-mail

s.enterprises@worldnet. art.net.

Forensic document examiner: trained by Secret
Service/US Postal Crime Lab examiners. Court-
qualified. Currentdly the examiner for the Eugene
Police Dept. Only civil cases accepred. Jim Green
541-485-0832.

Fraser, Robinson, Speir, Atorney Outsource, can
save you time and money by completing your le-
gal research and writing projects. Our attorneys
have assisted local and our-of-state practitioners at
all levels of litigation, drafting internal memoranda;
pleadings; arbitration, trial, and appellate briefs;
and financial declarations. Available evenings and
weekends; rush jobs accepted. Very reasonable

rates. Phone 253-564-3669; fax 253-564-3552.

. MISCELLANEOUS

Cash now vs. payments over time. We purchase
all types of debr instruments including real-estate
notes, business notes, structured settlements, lot-
tery winnings and inheritances in probate. Please
contact us regarding the current cash value of your
receivable. Wes-Com Funding 800-929-1108, Sam
Barker, Esq., President, hetp:/fwww.webuynotes.
com,

Bajillions: always available, for guaranteed cash
flows of the most usual, and unusual types. You
know, DOTs, RECs, structureds, annuities, lottos,
PFCs, CRDPs, business notes. “We're conservative,
but we're slow.” Actually, not that slow, and per-
haps not always that conservative, but we get the
job done right; plus, better paper equals berter
pricing. We've done this forever. Sfoss@halcyon.
com. Skip Foss et al 800-637-3677.

Lump sums cash paid for remaining payments
on seller-financed real estate notes and contracts,
business notes, structured settlements, annuities,
inheritances in probate, lotrery winnings. Since
1992. Cascade Funding 800-476-9644; hup://

www.cascadefunding.com.

http://www.juriscom.org: Juriscom is the fastest
and easiest way to stay on top of all the latest case
law developments. Juriscom now publishes Wash-
ington e-case, an electronic case opinion service
geared to Washington lawyers, which delivers di-
rectly to your e-mail address each business week-
day morning concise and comprehensive summa-
ries, arranged by subject matter, of all cases that
have been uploaded the previous day by Wash-
ington state and federal courts. E-cases summa-
ries are designed to save you the time and expense
of reading page after page of lengthy opinions,
Juriscom also sends you the exacr web address for
each case, where you can read and download the
complete text opinion if desired. For examples, a
free trial subscription, and price options, e-mail
Washington@juriscom.org, or visit our website:
http://www.juriscom.org,

General practice firm wanted to provide services
to members of Legal Service Plan. Guaranteed
compensation based upon number of plan mem-
bers serviced by participating firm. Opportunity
for high volume of business. Please send firm bi-
ography to Plan Administrator, PO Box 40235,
Denver, CO 80204.
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of Governors

Left to right, back row:
Stephen T. Osborne, District 4
Daryl L. Graves, District 9
James E. Deno, District 2
Lindsay T. Thompson, District 7
Terrance J. Lee, District 3
Richard C. Eymann, President-elect
Walter R. Krueger, District 1
John T. Powers, District 5

Left to right, front row:
Donald N. Powell, District 6
Mary Alice Theiler, King County
M. Wayne Blair, President
Marijean E. Moschetto, District 8
J. Richard Manning, King County

Standing Committee Chairs

Amicus Curiae Brief
Character and Fitness Board
Civil Rights

Consumer Protection
Continuing Legal Education
Corrections

Court Improvement

Court Rules and Procedures
Disciplinary Board
Committee for Diversity
Editorial Advisory Board
Electronic Communications
Interprofessional

Judicial Recommendation
Law Clerk

Law Examiners

Law Office Management

Assistance Program

Lawyers’ Assistance
Program

Lawyers’ Fund for
Client Protection
Legal Assistants

Legal Services to the
Armed Forces

Legislative

Mandatory CLE Board
Pro Bono and Legal Aid
Professionalism

Resolutions

Rules of Professional
Conduct

Donnelly Wilburn

Donald Curran

Susan Berry and Glen Prior
Peter Harris

Gloria Nagler

Charles Dold

Deborah Cochelin

Fred Diamondstone
Charles Wiggins

Michael Salazar and Bonnie Terada
John (Tap) Menard

Walter Krueger

Paul Delay

Dennis Seinfeld

Andrew Brassington

Frank Slak

Lewis H. Zieske, Jr.

Elliott Johnson

Barbara Selberg
Joy Smucker

William Gregory Guedel
John Cary

Scott Bergstedt
Francisco Rodriguez
Edward Wolfe

John Riley

Nicholas Wagner

Section Chairs

Administrative Law

Alternate Dispute Resolution
Business Law

Consumer Protection, Antitrust &
Unfair Business Practices
Corporate Law Department
Creditor-Debtor

Criminal Law

Elder Law

Environmental & Land Use Law
Family Law

General Practice

Health Law

Indian Law

Intellectual Property
International Practice

Law Practice Management

& Technology

Litigation

Public Procurement & Private
Construction

Real Property Probate & Trust
Senior Lawyers

Taxation Law

World Peace Through Law

Young Lawyers Division

Kimberly A. Hughes
Phillip E. Cutler

Douglas L. Batey

John C. Guadnola
Meridith L. Lehr
[an Ledlin

David Skeen
Jeanne Marie Clavere
Tom Bjorgen
Patricia L. Morgan
Jessica Dimitrov
David Robbins
Debra O’ Gara
Marshall J. Nelson
Michael Herbst

David F. Hedger
Michael E. de Grasse

John P. Ahlers
John M. Riley III
Philip DeTurk
Wendy S. Pearson
James Hardman

Patrick A. Palace (President)

The mission of the Washington State Bar Association is to promote justice and serve its members and the public.



President’s

Reloor.tl\ll Wayne Blair

The year has passed quickly. My immediate predecessor, Mary Fairhurst,
said it best (as she usually does): “Serving as President means long
hours and short months.” Truer words were never said. The year has
been eventful, challenging, and for me personally, very rewarding. I
have traveled; 1 have listened; and 1 have learned. My wife, Anne Blair,
has a favorite saying above her desk from Natasha Josefwitz: “The
person to the left of me knows more than I do, I can learn. The person
to right of me knows less than I do, I can teach. I need both for me to
be."

Vision

Important values guiding me this year as president are: open and ac-
cessible ¢ inclusive — in which all members are fairly and equally
treated * progressive * service oriented, responsive to your needs as a
lawyer, relevant to your practice * good value for the money * a leader,
a statewide voice for lawyers, a champion of justice » financially stable
« well-run and managed * responsible, accountable, timely and fair in
its regulation of lawyers to protect the public.

Long-Range Planning

The focus of the Board of Governors this year has been on the role of
the WSBA as a professional association of more than 24,000 lawyers,
rather than on its role as a regulator of this state’s lawyers. At the be-
ginning of my term as President, the Board authorized the WSBA to
engage in long-range planning. Much has been written in Bar News
about “Raising the Bar, Planning for the Future.”

Following membership surveys, 12 town meetings, an internal assess-
ment with WSBA staff, and interviews with the Governors, we com-
piled a list of 240 issues. Over 1,000 of you responded to the request
for input. This list of issues was revised, combined and reorganized
into 22 strategic goals, plus numerous short-term and administrative
matters. Following several all-day meetings of the Long-Range Strate-
gic Planning Committee and the Board of Goyernors, we prioritized
this list of goals to 11. which are listed here in no particular order of
significance.

Strategic Goals with New Focus

1. The WSBA will continue to provide and improve services and ben-
efits to members statewide in response to their needs and desires.

2. The WSBA will conduct a public legal education program to
broaden public knowledge about the law and the role of lawyers
within the legal system.

3. The WSBA will improve the professional development of new law-
YErs.

4. The WSBA will promote civility and professionalism in the prac-
tice of law.

5. The WSBA will address member concerns about external influ-

ences and market pressures that impact the delivery of legal and
law-related services, such as the unlicensed practice of law and
multidisciplinary practice.

Continuing Strategic Goals

6. The WSBA's regulatory services will be responsible, accountable,
timely, and fair.
7.  The WSBA will continue to support and provide leadership for

programs and initiatives that benefit access to justice.

8. The WSBA will be a leader in using and promoting technology
for the benefit of its members. the courts, and the bar.

9. The WSBA will support the independence of the judiciary and
appropriate court reform.

10. The WSBA will continue to promote diversity and equality in the
courts, the legal profession, and the bar.

11. The WSBA will be fiscally responsible.

While these new and continuing strategic initiatives have not yet been
approved by the Board of Governors, 1 am hopeful that they will be
adopted at its September 10 meeting.

Definition of the Practice of Law

In my President’s Column in this September issue of Bar News, I dis-
cussed the great work of the Committee to draft a working definition of
the practice of law. Their carefully written and thoughtful final report
has just been issued to the Board of Governors. Many thanks to Chair
Steve Crossland and members of the committee: Justice James A.
Andersen, Jr. (Ret.), Justice Keith M. Callow (Ret.), James E. Deno,
Peter S. Ehrlichman, Peter J. Harris, Zanetta L. Fontes, Peter R. Jarvis,
Howard H. Marshack, Judge James A. Noe, Jr. (Ret.), Narda D. Pierce,
Steven B. Tubbs, Darren C. Walker, Lish Whitson, and staff liaison
Robert D. Welden, WSBA General Counsel.

Access to Justice

The Board of Governors finally approved a set of standards for tele-
lawyer services, as advocated by Susan Daniel and many others from
the access to justice community. While the version adopted by the Board
is much different than that initially proposed several years earlier, i.e.,
that the Board own and operate a tele-lawyer service, the standards,
nonetheless, should be helpful by providing minimum acceptable stan-
dards for those who operate telephone services linking a lawyer with a
person needing legal information and advice. I would like to extend our
thanks to Susan Daniel for her unwavering leadership on this issue.

One of the primary focuses of the Board of Governors during the legis-
lative session was an all-out effort to secure $10 million dollars in new
funding from the state for Columbia Legal Services and other legal
services providers. Unfortunately, the legislation did not pass. None-
theless, much was learned about legislative advocacy, and we will try
again. The WSBA appreciates the support of the Supreme Court and
the Board for Judicial Administration in this advocacy effort.

Congratulations to the WSBA as recipient of the Harrison Tweed Award
from the American Bar Association. This award, one of the ABA's most
prestigious, recognizes the extraordinary achievements of bar associa-
tions that develop or significantly expand projects or programs to in-
crease access 1o civil legal services to poor persons or criminal defense
services to indigents. This award was presented at the ABA annual
meeting in August and recognizes the WSBA's long-term commitment
and leadership, in close partnership with the Access to Justice Board,
the Northwest Justice Project, Columbia Legal Services and many oth-
ers. in planning and implementing an integrated. comprehensive state-
wide system for providing civil legal services for the poor.




Celebration 2000

Under the leadership of President-elect Richard Eymann, the Board of
Governors approved holding its first state bar convention since 1992
— but a traditional convention it will not be. Celebration 2000 will be
held in conjunction with the Fall Judicial Conference, the Access to
Justice Conference, and the Bar Leaders Conference. Bringing all these
major constituents together for the first time promises an exciting and
educational event. Mark your calendars for September 13-16, 2000 in
Spokane.

Public Legal Education Workgroup

The Public Legal Education Workgroup, a statewide workgroup with
broad representation, was convened in November 1998 by Governor
Gary Locke, Attorney General Christine Gregoire, the Washington State
Bar Association and the Access to Justice Board to develop and imple-
ment a statewide plan for public legal education in Washington. Judge
Marlin Appelwick, Court of Appeals, and Judith Billings, former Su-
perintendent of Public Instruction, served as co-chairs. The Workgroup
of nearly 60 people included judges, lawyers, educators and citizens. A
final report has just been issued and was approved in concept at the
July meeting of the Board. The plan will be a significant first step in re-
introducing legal education into the public schools and the community.

WSBA Annual Award Winners

The Board of Governors, at its Annual Meeting the evening of Septem-
ber 9, will present the following awards: Award of Merit, Douglas
Lawrence; President’s Award, Fred Diamondstone; Award of Profes-
sionalism, Jane Seymour; Angelo Petruss Award for Lawyers in Public
Service, Joseph Montecucco; Outstanding Judge, Hon, William Knebes;
Pro Bono Award, Susan Daniel; Courageous Award, Faye von Wrangel.
and the Affirmative Action Award, the law firm of Williams, Kastner &
Gibbs. Congratulations to all of you! You make us proud to be lawyers.

WSBA Service Center At Your Service

The WSBA Service Center is up and operating. For information about
licensing, CLE, sections, the Young Lawyers Division, publication or-
ders, address changes. status certificates, requests for brochures, gen-
eral information and much more, call 800-945-WSBA or 206-443-
WSBA, or e-mail questions @wsba.org.

Implementation of Work of the MCLE Task Force

The work of the MCLE Implementation Task Force continues. Although
still not officially approved by the Court, we anticipate that the new
rules with regard to reporting and receiving CLE credit will take effect
in some form this fall. These rules expand the number of courses in
which credit will be given, expand the subject matter of such courses,
and significantly change the reporting of these courses, because pro-
viders will be required to report those who attend CLEs, and the WSBA
will track accumulated credits. Also, the new rules will allow five or
more lawyers, in a proper setting, to take a CLE course and receive
credit.

WSBA Rules Committee, and Changes to GR 9, the Rule
Making Procedures

It was a very busy year for the WSBA Rules Committee and its chair,
Fred Diamondstone. This year the Supreme Court Rules Committee
and the WSBA Rules Committee made significant effort to work to-
gether more closely than in the past. The result was an active meeting
schedule with a full agenda. Fred Diamondstone spent considerable
time before the Board this year discussing proposed rules. Thanks also
to Steve Rosen for his strong staff support.

After considerable study and debate, the WSBA Rules Commitiee,
working closely with several of the Justices, proposed significant revi-
sions to GR 9. The proposed revisions open the rule-making process

and formally incorporate a role for the Superior Court Judges Associa-
tion and the District and Municipal Court Judges Association. The Board
of Governors approved the changes and has recommended them to the
Supreme Court for adoption.

Legislative Advocacy, Work of Legislative Committee
and Reconfiguration of the Legislative Committee
Many thanks to John Fattorini, Gail Stone, John Cary and the work of
the sections for another successful year in the legislature. Out of the 10
bills that the WSBA sponsored, nine passed. The other is under study
by the Governor’s office. Of course, we supported many other bills
and opposed others. Some of these passed and others did not. With the
exception of the issue of funding on legal services, our efforts were
very successful (despite the *49/49” makeup of the House).

During the last couple of meetings of the Board of Governors, it ap-
proved a reconfiguration of the Legislative Committee, based on rec-
ommendations of John Cary, John Fattorini and Gail Stone. The Com-
mittee will be approved annually by the Board as a whole. Approxi-
mately 11 members of the Committee will be highly experienced in
legislative matters and be exempt from the three-year term limitation
requirement. Each Board member will then appoint or reappoint one
representative from their district. Guided by the objective of making
the Committee diverse and representative, the President-elect will ap-
point the remaining 11 members, subject to Board approval.

Law Office Management Assistance Program (LOMAP)
The Board of Governors authorized a new standing committee, the
Law Office Management Assistance Program Committee, to assist and
advise the LOMAP Program operating within the Lawyer Services De-
partment. The Committee is chaired by Lewis H. Zieske, Jr. With the
assistance of WSBA staff, the LOMAP Committee has written a manual
to assist solo practitioners and small firms in the management of their
offices. The Committee and Bar staff also are traveling around the state
conducting seminars on law office management. Call Marty Potter at
206-727-8237 or 800-945-WSBA for more information.

Alternate Dispute Resolution (ADR) Committee

Also this year, the Board of Governors authorized the formation of a
new standing committee charged with using alternative dispute resolu-
tion mechanisms to resolve fee disputes on a voluntary basis and some
eligible discipline matters. The ADR Committee, chaired by Stew
Cogan, will be working closely with WSBA staff.

Workgroup on Multi-State Admissions

The Board of Governors recently received a letter from the President
of the Oregon State Bar Association suggesting a workgroup of repre-
sentatives from the states of Oregon, Washington, Idaho and Utah to
study the idea of multi-state admissions of lawyers. Such cooperation
among these four states arises from their cooperation several years ago
regarding mutual approval of CLE credits. If the idea is approved, a
lawyer admitted in Oregon, for example, would also be authorized to
practice in the other three states. The Board of Governors authorized
participation in the workgroup, with the understanding that there is no
commitment to endorse the concept and that the parties must agree
how the workgroup would proceed. The idea of four representatives
from each state (one each from the Board of Governors, the Supreme
Court. the Committee of Bar Examiners and Bar staff) is under discus-
S101.

Thank you for the opportunity to have served as your President. T ap-
preciate your support and the many kind comments received during
the year.



Executive
Director's Report

1999 was the year of creating a new vision for the WSBA. It
was a year to watch and listen to members and trends in the
profession. It was an intense year of meetings and discussions
among Bar leaders to validate what we were hearing and to
see what the WSBA should do toward our mission of promoting
Jjustice and serving our members and the public. We decided
we will “Raise the Bar” to higher standards. The raised
standards will be faster discipline, easier MCLE tracking, more
and faster electronic communication, more direct member
services, and a vigorous campaign to educate and inform the
public about the rule of law and the beneficial public work of
lawyers. In this new Bar we will take on “practice-of-law”™
issues, and we will look for new ways to achieve equal access
to justice. We will advocate for the independence of the judicial

Financiapenisnts

The WSBA had another strong year of financial performance,
supporting our goals to be a financially strong institution; to
be accountable to our members and the public; and to use our
resources wisely in ways that accomplish our mission. For
fiscal year 1998 (October 1, 1997 through September 30,
1998), net income exceeded the amount budgeted, enabling
us to maintain a sound reserve for future years, as recom-
mended by our auditors. We received an ungualified opinion
on our financial statements from our auditors.

Financial Achievements

Net income of $426,726 exceeded the budgeted target. About
$200,000 of this amount was added to the general fund re-
serve. At year end. the general fund reserve was 15.6% of
total operating expenses.

branch and needed court reform. We will maximize and
leverage the thousands of hours members volunteer to the
WSBA to promote these issues in this enhanced Bar.

The horizon we've been scanning is in focus. It’s an enhanced
WSBA —responsive, timely, there-for-members, collegial, and
ambitious in our goals. In the enhanced Bar, we support
committees, sections, and local and specialty bar associations
in choosing their focus and defining their partnership roles
with the WSBA. We're diverse, inclusive and cooperative.
There is a huge amount of work to be done, and we welcome
this chance to make a real difference together, to our profession,
the courts and the public.

CLE programs and products produced a profit, which was
carried forward in the CLE fund balance for use for CLE
activities in the future. Providing CLE opportunities for mem-
bers is self-funded by seminar registration fees, sales of
deskbooks, etc. No member license fees are used to support
CLE activities.

The bar’s 22 sections ended the fiscal year with a combined
net profit of $78,000. Sections are a voluntary activity for
WSBA members and are fully self-supporting through sec-
tion dues and fees for products or services. No member li-
cense fees are used for section activities, and all net income
from sections is carried forward in each section’s fund bal-
ance for use by that section in future years.




The revenue chart shows the percentage of revenues collected from various sources.

Percentage of 1998 Revenues Collected
from Various Sources

Licensing fees s

CLE seminars and products  24%

—Bar exam and admissions 7%

Bar News and Resources 5%
Sections - operations 4%
| Interest income 2%

Lawyers Fund for Client Protection 2% | Other 3%
Mandatory CLE 1%

The expenses chart shows the percentage of total expenses used for each regulatory activity and member service
we perform. Regulatory activities, such as discipline and fee arbitration, random audits of trust accounts, manda-
tory continuing legal education administration, licensing of members, administration of the office and leadership
activities, are funded by member license fees. The chart identifies major programs that are entirely or substantially
self-funded, including CLE seminars and products, Bar News and the Resources directory, the bar exam and
admissions, and section activities.

Percentage of 1998 Expenses Used by Activity
(*activity is self-funded)

Discipline and fee arbitration  25%
CLE seminars and products® 24%

- Bar News and Resources® 7%
Lawyers Fund for Client Protection 2%
Lawyers’ Assistance Program 2%
Legislative program 2% —

Access to Justice 2% — — Bar exam and admissions* 6%

Mandatory CLE 1% : 1
SRl 3 Sections - operations® 3%

1%

Young Lawyers Division
Other programs 7%
Administrative and leadership functions  18%

The statements of activities on page 5 list revenues and expenses by program.

A complete copy of the audited financial statements and auditor’s report is on the WSBA website (www.wsba.org),
can be mailed to you upon request (e-mail patd @wsba.org or phone 206-727-8241), or can be picked up at the
WSBA Annual Meeting.




statements

Unrestricted

Licensing fees

Access to Justice

Administration

Bar examination and admissions

Audits (random and for cause)

Bar News

Continuing Legal Education -
publications

Continuing Legal Education -
seminars

Communications

Court rules

Discipline

Fee arbitration

Computer bulletin board service

Lawyers™ Assistance Program

Lawyers practice assistance program

Leadership

Legislative

Local bar support

Mandatory continuing legal
education

Membership records

Resources directory

Sections - administration

Sections - operations

Young Lawyers Division

Other
Total Unrestricted

Restricted
Lawyers’ Fund for Client

Protection

Total

 Seattle, WA 981212330

Fax: 206-72

 Website: wwstbwrg

Year ended September 30. 1998 Year ended September 30. 1997
Revenues Revenues
over (under) over (under)

Revenues Expenses  expenses Revenues Expenses expenses
$5407.586 $ - $5407,586 $4,582.147 $ = $ 4,582,147
14,500 245,562 (231.062) 16.000 169,675 (153.675)
250,678  1.044.,664 (793.986) 205,075 920,050 (714.975)
751.114 589,996 161,118 737,224 561.033 176,191
- 138,490 (138,490) - 107,700 (107,700)
400,973 615,967 (214,994) 391,096 621,751 (230.655)
699,555 608,931 90,624 780,481 717,892 62.589
1,785,725 1,743,604 42,121 1.863.769 1,721,166 142,603
11,377 161.118 (149,741) 12,887 153.633 (140,746)
- 20.464 (20,464) - 19,893 (19,893)
53,874 2425,663 (2,371,789) 48,188 2,175,145 (2,126.957)
4,200 33.427 (29.227) 5,850 23.898 (18,048)
7,730 66,257 (58.527) 17,245 33,970 (16,725)
16.759 245,209 (228.450) 20,280 241,778 221.,498)
- 173,827 (173,827) - = .
2,776 391,532 (388.756) 182 267.401 (267.219)
- 176.838 (176,838) - 172,629 (172.629)
1,082 14,033 (12:951) 1,127 14.568 (13,441)
153,082 133,497 19,585 190,172 150,063 40.109
42.695 396,871 (354.,176) 36,426 428.680 (392,254)
122,255 67,645 54,610 135.410 68.592 66,818
142,229 131,652 10.577 131,505 110,839 20,666
432,252 353,494 78.758 406,985 363,674 43311
39.969 137.806 (97.837) 35.547 117,385 (81,838)
= 12,694 (12.694) - 6,958 (6,958)
10.340.411  9.929.241 411,170  9,617.596 9,168,373 449,223
223.192 207.636 15.556 218.708 295,739 (77.031)
$10.563.603 $10.136.877  $426.726 $9.836.304 $9.464.112 $372.192

enter: sm-945 wssmzomzﬁwsm -
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The WSBA Service Center handles close to 4,000 calls per month. The Service
Center plays an important role in helping to fulfill the mission of the WSBA:
*...[to] serve its members and the public,” and welcomes the opportunity to be
of assistance. Call 800-945-WSBA or 206-443-WSBA, or c-mail
questions@wsba.org.

More than 400 members participated in Town Meetings. a key part of the WSBA's
“Raising the Bar” long-range strategic planning process. Meetings were held in
Bellevue, Bellingham; Everett, Kennewick, Olympia, Seattle, Spokane, Tacoma,
Vancouver and Wenatchee, and at the Washington Young Lawyers Division
meeting in Skamania.

More than 35.000 low-income residents of our state benefited from assistance
from more than 4.000 attorneys volunteering through pro bono programs. { This
number does not include lawyers providing free or reduced-fee services outside
organized programs.)

Washington state has 37 legal service programs, including pro bono programs,
specialized legal service programs, Northwest Justice Project and Columbia Legal
Services. Three hundred sixty-five (365) volunteer atiorneys serve on pro bono
and legal services boards.

Seventy (70) attorneys serve on the Access to Justice Board and its committees.

In 1999, 13 attorneys participated in the new Emeritus Program, which creates
a limited license status for attorneys otherwise retired from the practice of law.
The program’s goal is to encourage pro bono participation by experienced
attorneys and judges who want to make a significant contribution to access to
justice-related efforts.

At the 1999 Annual ABA Meeting, the WSBA was presented with the prestigious
Harrison Tweed Award for achievement in preserving and increasing access Lo
legal services for the poor.

The Education Committee of the Access to Justice Board formed a Public Legal
Education Workgroup to develop, oversee and coordinate a law-related
education vision for Washington state. In November 1998, this group was
convened by the Governor, Attorney General. WSBA. and Access to Justice
Board. Of the more than 55 workgroup participants, 29 are WSBA members.

Nearly 700 members participate in WSBA committees, boards and panels.

The Board of Governors appointed 64 members to serve on boards, committees,
commissions and task forces of outside organizations.

This year, WSBA-CLE produced 115 educational events for 8,500 participants
utilizing 900 volunteer members as program chairs and faculty. Programs were
presented in Port Hadlock, Olympia, Mount Vernon, Vancouver, Stevenson,
Tacoma. Spokane. Wenatchee, Yakima, Sea-Tac, Kelso, Walla Walla, Chelan
and Seattle. Several new CLE innovations were introduced: the Tele-CLE ™
series for ethics courses by practice area, via an interactive telephone format; a
focused course specifically for newer admittees; and WSBA's Computer Camp
for Counselors™, focusing on e-mail and Internet skills. WSBA-CLE also
introduced the Automated Update Service, which keeps all participating deskbook
subscribers current with new supplements. Additionally, the WSBA. in
partnership with Loislaw.com, Inc.. announced the availability of its CLE books
on the Internet and on CD-ROM.

The Lawyers’ Assistance Program (LLAP) offers confidential assistance with
emotional, drug, alcohol, family, health and other personal problems. Services
include assessment, referral, short-term or long-term counseling. group and
individual therapy, as well as treatment follow-up and training. From July 1998
through June 1999, LAP had 2,216 contacts with Washington lawyers. LAP has
110 peer counselors throughout the state: 90 attorneys were helped through peer
counseling. LAP’s annual statewide conference, held at Lake Chelan, included
seminars on helping styles. diversity. bankruptcy. and leading a balanced life.

The Law Office Management Assistance Program (LOMAP) offers lawyers
a wide range of services, including general “prevention maintenance” reviews:
consultation on specific problems. office systems or procedures; reference
materials for office and practice setup: and referral to consultants and vendors.
From July 1998 through June 1999, LOMAP made contact with nearly 1.900
Washington lawyers. In July and August 1999, LOMAP representatives toured
Eastern Washington, presenting half-day “Law Office Check-up™ programs in

Colville, Goldendale, Moses Lake, Okanogan, Pullman. Richland, Spokane.
Walla Walla, Wenatchee and Yakima.

The Alternative Dispute Resolution Program (ADR) includes Voluntary Fee
Arbitration and Mediation. From July 1998 through June 1999, the ADR program
averaged nearly 90 contacts per month with lawyers and others seeking assistance
in resolving disputes.

The Professional Responsibility Program provides information and assistance
in: 1) Ethics Assistance — a WSBA lawyer assists callers in resolving ethical
dilemmas: 2) Informal Opinions — issued by the RPC Cominittee responding to
written ethical inquiries from lawyers: 3) Formal Opinions and Published Informal
Opinions — ethical opinions issued by the Board of Governors; and 4) Rules of
Professional Conduct — rules for ethical conduct promulgated by the Washington
State Supreme Court. The Ethics Line took calls from an average of nearly 240
lawyers per month from July 1998 through June 1999.

The members of the Lawyer Services Department made 16 presentations from
October 1998 through June 1999. These presentations were made to specialty
and county bar associations in Aberdeen, Auburn, Bellevue, Bellingham, Ephrata,
Everett, Lake Chelan, Olympia, Port Orchard, Seattle. Snogqualmie. Tacoma,
Vancouver and Wenatchee.

During this fiscal year, over 1,400 applicants sat for the Bar Exam. Of the §97
applicants who took the summer 1998 exam, 610 were eligible for admission
into the Bar. Of the winter’s 539 applicants. 418 passed. The combined pass rate
for the two exams was 72%.

The Washington State Bar Examination is the 13th largest bar exam in the country
and is the only bar exam that still uses, exclusively, practicing members of its
bar to write and grade questions, The WSBA's dedicated Committee of Law
Examiners prepares and grades two bar exams each year.

WSBA membership continues to grow. As of July 1. 1999, there were 21,141
Active members, 3,192 Inactive members, and 626 Judicial members. This
compares to 20,716 Active, 2,941 Inactive, and 607 Judicial members as of July
1, 1998.

There are currently approximately 860 individuals participating in the WSBA's
Rule 9 Legal Intern Program. An intern license is good for two years.

There are more than 60 county and specialty bar associations in the state.

Significant efforts to enhance the WSBA website (www.wsba.org) have resulted
in a record amount of information being available online. The website is updated
weekly — with new additions highlighted in the “Featured This Week™ section.
The authoritative database of lawyers licensed to practice in Washington, updated
daily, is available through the website.

During the year, listserv service was inaugurated, facilitating communication
among WSBA member groups such as committees and sections. These listservs
are group e-mails centrally maintained by the WSBA.

To promote public confidence and protection of the public, the WSBA administers
the Lawyers’ Fund for Client Protection, which makes discretionary gifts to
at least partially compensate clients who have been victims of attorney
misappropriation. The Supreme Court assesses each lawyer $10 for the Fund
each year. During fiscal year 1998, the Lawyers’ Fund for Client Protection
approved gifts from the fund totaling $193,000. These involved 22 applications
concerning 11 lawyers.

The WSBA has 14.850 members participating in its 22 sections.

During calendar year 1998, the Office of Disciplinary Counsel (ODC) managed
a very active prosecutions and investigations caseload. Although Washington's
lawyers continued serving the public very well, with fewer than 1/2 of 1% being
sanctioned or subject to disciplinary action, last year 15 lawyers were disbarred,
11 were suspended from practice for disciplinary reasons, seven were reprimanded
(one lawyer twice), and eight were censured. Twenty-four (24) lawyers were
formally admonished. Eleven (11) were suspended from practice on an interim
basis (not a disciplinary sanction) pending disciplinary proceedings. The ODC
continued its active preventative discipline program by presenting more than 70
programs around the state, and by writing numerous ethics articles for Bar News
and other publications.




