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Hunting Down 
Case Law 

When it comes to tracking down legal 
precedent, good instincts will take you only 
so far. What you really need is a legal research 
tool that retrieves the information you want, and 
puts it into a context that's relevant to your case. 

With CD Law's new Annotated Revised Code 
of Washington, you'll find everything you're 
looking for 1ight under your nose. 

Our ARCW puts you hot on the trail by 
b1inging the statutes you need to the top of 
the heap. Best of all, each includes a summary 
of relevant case law which interprets the statute 
for you and applies it to real life situations. 

Just Got 
Easier. 

Need to hunt in other areas? 

To help you in your pursuit, we've recently 
extended our services to include: Federal Court 
Decisions, including Ninth Circuit Court of 
Appeals; The Shepard's~· Citation Service; The 
United States Code Service; U.S. Supreme Court 
Reports, Lawyers' Edition, and other extremely 
useful databases. 

To get more information or a FREE t:Jial, call 
(206) 623-1688. For easy, efficient legal research, 
we're an attorney's best friend. 
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Do You Know Why Washington Lawyers 
Choose Hall-Conway-Jackson, Inc. for 

Professional Liability Insurance? 

A variety of limits of liability available, up to $20 million for qualifying firms. 

Multiple Extended Reporting Period options, including unlimited. Also free death or disability extended 
reporting periods. 

Full prior acts coverage for qualifying firms/lawyers. 

Coverage provided for lawyers acting in the capacity of an Arbitrator, Mediator or Notary Public. 

Court reimbursement expenses of $500 per day, up to $5,000 maximum per claim for attendance at a 
trial at Westport's request. The deductible is waived for this provision. 

Reimbursement up to $7,500 per policy period for expenses incurred as a result of disciplinary 
proceedings. The deductible is also waived for this provision. 

Claims made and reported form with a free 60 day mini-tail. 

Qualifying firms may elect to have limited claims expenses paid in addition to the limit of liability. 

Coregis' professional insurance programs are now part of Westport Insurance Corporation (a GE 
Services Company) , rated A++ by A.M. Best and AAA by Standard 
and Poor's - their highest rating. 

We welcome broker inquiries. Ask your broker to contact us. 

For additional information, call Kate Dougherty at: 

HALL-CONWAY-JACKSON, 
INSURANCE BROKERS/ 
PROGRAM ADMINISTRATORS 
Formerly Quinan-Pickering , Inc. 
Insuring Washington Lawyers Since 1960 

INC. 9709 Third Ave. N.E., Ste. 502 
P.O. Box 75978 
Seattle. Washington 98125 
E-mail: kdougherty@hallcj.com 
Tel (206) 527-2444 
Fax (206) 525-4280 
(800) 877-8024 

• ___ fM_estport 
Westport Insurance Corporation 

A GE Capital Services Company 
Incorporating Coregis Lawyer Programs 

www.westportins.com 



In lavry-er heaven, 
even associates don't have to Shepardize: 

and three billable hours is a very long day. 

vVhy wait for your reward? 
In Washington, West Group is changing how lawyers acquire 
research tools. Our representatives will do whatever it takes to 
make West Group an integral part of your legal practice- such 
as helping you upgrade to KeyCite". 

Objective research proves KeyCite finds more citations 
than other citators. In a recent independent survey, KeyCite 
located 57% more." Why7 Because KeyCite's comprehensive 
approach blankets every case in the National Reporter System". 
more than one mil lion unreported cases, 600 law reviews, 
thousands of ALR" articles and other leading treatises. 

"Whatever it takes" also means that each and eve1y West Group 
product, service and promotional package - including Westlaw", 
WestlawPRO'" and westlaw.com·· - is on the table. Talk to your 
West Group rep to find out about the latest deals. 

For example, current CD Law/Lexis customers will have the 
oppo1tunity of a lifetime to maximize their resources with FREE 
West Group products. Current West Group customers will have 
a wide range of attractive choices that were unthinkable only a 
few months ago. 

So act now. Unlike lawyer heaven, these deals are not eternal. 

CONTAcr YOUR LOCAL WEST GROUP REP 
TO LEARN THE EXCITING DOAILS. 

CALL 1-800-762-5272, FAX 1-800-291-9378 
or E-MAIL us at: washington@westgroup.com 

When you coll, pleose provide OFFER NUMBER 737292. 

.... • NOTE: All data taken from "KeyCile and Shepard's- Coverage 
and Currency ofCitalions Lo Recent Cases: A Comparative 
Study" by Fred R. Shapiro. published in legal lnformalion Alert . 
Volume 17. No. 4. April.1998. For a FREEcopyoflhisstudy. 
call J-800-762-5272 today! • The b"odemarb u~ here ore the tmdemorln of fheir respccfivo owne,s. 

We~ Group rrodemoriu ere used herein under hceme Offer vol1d onfy' in U.S 
© 1999W..1 Gr0<1p 2-9841.J/6-99 ! 737292 ! 

Boncroh-Whitney • Clark Boardman Callaghan 

Lov,ryers Cooperative Publishing • Westlow " • West Publishing 
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To broaden your vision. 
Introducing the FOCUS"' feature. A unique research tool now available through 
the SHEPARD'S® Citations Service, and only available on LEXIS®-NEXIS®. 

Shepard§ 
The SHEPARD'S Citations Service remains 
unsurpassed in case validation. With the addition of 
the exclusive FOCUS feature, SHEPARD'S also gives 
you unsurpassed capabilities to broaden your research. 
You can hone in on citing references by fact patterns or 
points of law without the limits imposed by headnote 
searching alone. 

Confidence. Every time. 

The Next Generation 
Exclusively from 

To find our more, call us at 1.800.543.6862 or visit 
our web site at www.lexis.com. 

LEXIS Publishing'~ 
LEXIS-NEXIS , MART INDALE-HUBBELL 
MATTHEW BENDER , MICHIE • SHEPARD"S 

@_ A member of the: Rc!!:d Elsevier pk group 

I.EX1S. NEXIS and LEXOTE lnd .\1.mmdalt-l--tubhell a1t rrgi,tet<'d Trademark5 o( Reft'.I Elstvirr l)ropernrs Inc., ustd under license. LEXIS rubhshini 1s a 1r:1dcnwk of Ketd Fl5C'uer 
Propemrs ln..:., med under license. F0O1S. MICHIE and 1he INF0R~IATI0N A KRAY logo uc rudem:trh of Rttd □st",1er Propcmrs Inc .. USC'd under l1cm~. )HFPJ\R0'" i, ;a rqµm..-ed 
1radt'mJ.rk of 51-il.PARO't; CompJnv. Auto-Ci1c 1, a n.-g" tcn-d tm<lrmark or RttJ Fl,;cvier llll.:, ~1anhcw Bcndtr is ,1 rrgiscrred tr.1denmk ()f Gl.S. I~. O 1999, I FXI •NF..XIS. l Jirnion o( 

Reed Else\.1er Inc. All rights rc<,l'n·ed. I ffttm·c d.11e 06101199. IAL1879A I 



THE MISSION OF 

THE WASHINGTON SrATE 

BAR AsSOCIATION IS TO 

PROMOTE JUSTICE AND SERVE 
ITS MEMBERS AND 

THE PUBLIC. 

Published by 
W ASHINGTON STATE 

B AR AssOClA TION 

2101 Fourth Avenue 
Fourth Floor 

Seattle, WA 98 12 1-2 330 

M. Jan ice M ichels 
Executive Director 

Judith M . Berrett 
D irector of Communications 

© i.999 by 
Washington $rare Bar Associarion 

Primed by Valeo Graphics 

All ed itorial marerial, including 
ed itorial commenr, appearing herein 
represents the views of the respective 

authors and does not necessarily carry the 
endorsemenr of die Association o r 

rhe Board of Governo rs. 
Likewise, the publicarion of any 

adverrisemenr is nor 1·0 be consrrued as 
an endorscmenr of the product or service 

offered unless it is specifically stated 
in the ad that there is such approval 

o r endorsement. 

Washington Stnte Bar News 
(JSSN 886-52 13) is published monmly 

by the Washington State Bar 
Association, 2 10 I Fourth Avenue, 

Fourd1 Floor, Searde, WA 9812 1-2330, 
and mailed period icals posrage paid in 

Seatrle, WA. $ 12.67 ofa regular 
member's dues is used for a one-year 

subscription. T he annual subscription 
rare for inactive members is $15. 
Nonmember subscriprion rare is 
$24 a year. Washington residents 

add 8.6% sales tax. 

P OSTMASTER.: Send changes of address ro: 
W ASHINGTON STATE BAR N EWS 

210 1 Fourth Avenue, Fourth Floor 
Seattle, WA 9812 1-2330 

Pri nred on recycled paper 

ADVERTISING 

Display: ComaccJack Young at 206-727-8260 or jacky@wsba.org. 

Announcements: For W SBA members only. Concacr Jack Young at 206-727-8260 
or jacky@wsba.org. 

Classifieds: Advance payment required. Please see classified pages for rares and 
submission guidelines. 

Professionals: The boxed ads preceding classifieds; for WSBA members only. 
Cost: $40/ inch; advance payment required. 
Contact Amy O 'Donnell at 206-727-8213 or amyo@wsba.org. 
D eadline: Copy must be received (not postmarked) by the first of each month for d1e 
issue following. No cancellations will be accepted after d1e deadline. Please submit typed 
copy with check payment (to W SBA) ro: 

Bar News, 2101 Fourth Avenue, Fourth Floor, Seacde, WA 98 121-2330. 
No phone o rders, please. 

WSBA BOARD OF GOVERNORS ------~-- - - -

M. Wayne Blai r, President 

Richard C. Eyman.n, Presideut-elect 
W alter Krueger, First Dist,·ict 
Jam es E. Deno, Second District 
Srephen J . H enderson, Third Disti·ict 
Stephen T. Osborne, Fourth Disti·ict 
John T. Powers, J r., Fifth D isti·ict 

Donald N. Powell, Sixth Disti·ict 
Lindsay T. Thompson, Seve1Zth Di.m·ict 
Mari jean E. Moscherro, Eighth D istrict 
Daryl L. G raves, Ninth Disti·ict 
J. Richard Manning, Ki11g Cormty 
Mary Alice T heiler, King Co,m ty 

EDITORIAL ADVISORY BOARD 

T ap Menard , Chair 

Bruce C lark, Sixth Disti·ict 
Suza n Clark, Thi,-d D isti·ict 
J ames Dickmeyer, Seventh D isti·ict 

J en ny D urkan, Seventh Disti·ict 
J essica Eaves, Seve1Zth Disti·ict 
Judith Endejan, Seventh Dish·ict 
Geoff H ymans, Sixth D istrict 
Peter Karad emos, Fifth Disti·ict 
Je rry Kimball, Seventh District 

Constance Lind, Seventh D istrict 
Evan Loeffler, Seventh D isti·ict 
Eric Nordlof, Eighth District 
Thomas O ld field, Sixth District 
Erin Overbey, Seventh Disti·ict 
M ilt Smirh, First D ish·ict 
Steve Smith , First District 
Andrew Wender, Second D istrict 
Lara Zimmerman n, Seventh D isti·ict 

WSBA CONTACTS 

WSBA SERVICE CENTER 
800-945-W SBA I 206-443-WSBA I questions@wsba.org 
• Address changes 
• C w-rem WSBA CLE seminars and C LE p roduces (inf01mation or seminar registmti.on) 
• MC LE credits and course accreditation 
• Licensing 
• O ffice of D isciplinary Counsel (complaints about lawyers) 
• Order placement for all WSBA products (inquiries about pending orders 206-733-5918) 

WSBA fax 206-727-8320 

Website & Bar News on line www.wsba.org 

Admissions 206-727-8209 

Ethics line (for lawyers only) 206-727-8284 

Jobline (recording) 206-727-8261 

Lawyer Services (for lawyers only) 206-727 -8268 
• Volumary fee arbitration 
• Mediation 
• L'lwyers' Assistance Program 
• Law O ffice Management Assistance Program 

SEPTEMBER 1999 • Washington State Bar News S 



Now Available for Lease 
Fonner N ordstrotn Executive Offices 
in Downtown Seattle 

Seaboard Building, Fourth Avenue and P ike S treet 

••• ir. ar .. 1ar,'il 
n , wn,, r 

Fifth Avenue elevation of the renovated f ormer N ordstrom store. 

A lso Available f or Lease: 

Handsome office space suiting boutique law 
finns. Built-out offices, conference rooms, 
administrative and reception areas. 

Two Opportunities: 

• F ourth Ave nue and P ike S treet in the hisroric 

Seaboard Bu ilding. 7,700 re ntable sq uare feet. 

12 offices, one board room and one conference room. 

Read y for imm ediate occ upancy. 

• Fift h Avenue and P ike Stre et in t he 1501 Fifth 

Ave nue Buildi ng (above the so uthern po rtion of the 

forme r ordstrom score). 12,300 rentable sq uare fee t. 

14 offices and one confe re nce room. 

For Leasing Information: 
• Lou Pepper, Jr. , 206-340-9897 
• E-mail: pcp@pinesc.com 

• P ine Street D evelopme nt L.L.C., 
develope r and owner of Pacific Place 

t 

Rendering by Bill Hook. 

Add it io nal C lass A office space in the renovate d fo rme r 

ordscrom store . U p co 25,000 sq uare fee t con tiguo us. 

1 a ll ceilings. L arge windows. Above ne w re tail at screec­

level. U nique space in a grea t n e ig hbo rhood. 

P INE S T REET 
D EVELOPMENT L.L.C. 
520 Pike Tower, Suite 2200 

Seattle, Washington 98101 

Tel 206.340.9897 
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Lawyer Jokes Absorbing 

Societal Venom 
Editor: 
W hat's black and brown and looks good 
on a lawyer? A Doberman. What do you 
have when you've got 10,000 lawyers at 
the bottom of the ocean? A good start. 
What's the difference between a dead law­
yer in the road and a dead shmk in the 
road? There are skid marks in ji-ont of the 
skunk. 

In his article on lawyer-bashing ["The 
Lawyer as H ero: A Pride of Lions, a Jus­
tice ofLawyers," Bar News, June 1999, p. 
24], Randolph Gordon poims our that 
lawyer jokes, if directed at ethnic or rel i­
gious groups, wouJd be considered highly 
offensive. T har's certainly true. What I 
find fascinating, however, is that many 
lawyer jokes seem ro have started out as 
ethnic or religious slurs. 

O n many occasions, I've heard a law­
yer joke, like the ones above, that is fa­
miliar because I first heard it in elemen­
tary school as a racist taunt - with the 
target, of course, being African Americans 
rather than lawyers. And I don't need ro 
rel! you what word replaced "lawyers." 

Strangely enough, I chink this move­
menr toward targeting lawyers may be a 
sign of progress. Lawyers are a minority 
- at least outside Washington, D.C. -
but they aren't an oppressed, discrete, or 
insuJar ethnic or religious mjnority. As a 
result, they seem to have "absorbed" these 
taunts as our society has become (perhaps) 
a little less racist and dose-minded and 
(cerrajnly) a little less openly racist and 
dose-minded. 

When I identify myself as an attorney, 
and then hear the inevitable lawyer joke, 
I rry ro concentrate on the fact that I'm 
absorbing some of rhe societal venom thar 
used robe directed ar religious and ethnic 
minorities. T har's not much comfort, ro 
be sure, bur at least it's an optimistic ap­
proach. 

Meanwhile, I'm slowly building up a 
coUecrion of jokes about real estate agents. 

DouglAs M. Garrou 
Richmond, Virginia 

Level of Professional Civility is 
Disappointing 

with respected and professional partners. 
I was working in the area I had dreamed 
of practicing in - labor law. One of my 
first cases involved a wage claim by a 
former Oak H arbor employee. The op­
posing counsel was well-known and had 
many years of experience. I eagerly inves­
tigated the case, filed the complajnr and 
wajred for an answer. Twenty days passed 
- no answer. I went to my supervising 
partner for advice. "Call and remind op­
posing counsel." I called his office, no less 
than three times, and never received a re-

Editor: 
1 have been reading cl1e recent articles on 
professionalism and civili ty. Allow me to 

share the following with others, so law­
yers who may have experienced similar 
problems will see they are nor alone. 
HopefuJly, d1ose engaging in such rude­
ness will re-think their behavior. 

I have been practicing law for four 
years. The first year I practiced I worked 
in an O lympia law firm, a very good firm 

~ 

j 
Contract d Permanent 
Attorneyd d Paralegau 

w 
~ ' 

~-E-A_S_E_L-.L.C. 

Quality candidates, outstanding 
customer service a nd reasonable rates 
are our top priorities! 

Sati..t/action Guaranteeo 

Est. Feb. 13, 1996 

Lynda J. J onas, Esq.- Placement Director 
615 Market Street, Suite B • Kirkland, Washington 98033 

425-822-1157 . 425-889-2775 fax 
legalease@legalease.com 

http://www.legalease.com 

• Ashford 
McAloon 

Independent Insurance 
Brokers since 1922 

Roberts • 

Featuring Kemperlaw5"1 Underwritten by Kemper Insurance Companies. 

Kemperlaw5"1 is a businessowners policy designed specifically for law firms including 
billable hours protection. 

Professional liability and bonds available. 

Call for a Consultation Today! 

.\SI:- - IOlllh St. S\\. 'Ulll' .t \ 
P.O. Bo, ')'l'lhS 

I .lkl'\\Ofld. \\ \ ')S.t')') 
(.!:'iJ) :'iS 1- 1 :'-1111 01 (SOO) :'-h.! -~,).\;-
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rum call. More time passed. I again went 
to the parmer for advice. "Call again and 
tell him you will have to move for default 
if you don't get an answer." I called again, 
and still no return phone call. After 30 
days J was told to set it for default and see 
i F that generated an answer. ] was also told 
char chis lawyer was notorious for doing 
things only when he had to. I set the mat­
ter for default in rhe correct coun ry, which 
was an hour's drive from Olym pia. The 
matter was set on a Monday. O n Friday 
ar 4:30 p.m. I received a call from an as­
sociate in the firm asking ifl would delay 
the proceeding. I did so for one week. The 
following Friday ] again received a call 
asking for another delay. I said, "No, by 
the rime I get to court it will have been 
42 days since I filed the complaint. If I 
don't have the answer before I leave on 
Monday, I'm going to court." 

Needless to say, l did not gee an an­
swer before I left Olympia. The opposing 
coLmsel filed an answer by fax ar 9 a. m. 
while I was standing in court obtaining 
the default judgment. Being the ethical, 
nice person char I am , I kept checking in 
d1e C lerk's office ro see if rhe answer had 

been filed by fax. I even checked after I 
got the judgment. When J checked again 
after court, the fi led answer was d1ere. 
Being new ro the practice of law, I wasn't 
sure how ro proceed. le never occurred to 

me ro go back and ralk ro the judge. This 
was, after all, my fi rst rime in court. I drove 
back ro my office and asked my supervis­
ing partner what to do. I was told, "Well, 
there are two ways to handle ir, bur the 
outcome will be the san1e. T he court will 
sec aside the default because d1ey don't like 
chem. So, you can either agree to sec it 
aside o r make the opposing counsel move 
to have it sec aside." Since it seemed point­
less to go back to court, an hour away, I 
was prepared to agree to have it set aside. 
l then received a phone call from the op­
posing counsel, who immediately burst 
imo a t irade. He called me sneaky and 
unethical, implying I had gone behind his 
back to get the judgment. H e told me ifl 
continued to practice chis way my repu­
tation as a lawyer would be mud. He even 
swore at me. T hen after all d1is yelling he 
calmly asked if I would agree ro set aside 
che default. I simply replied, "No." He 
didn't deserve the courtesy, since he was 

"Hayne, Fox & Bowman earned its 
reputation as the states top DUI defense firm 

the hard way - by starting with the premise 

HAYNE, 
Fox~BowMAN 
www.DUIdefense.com 
425-451-1995 
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showing none to me. 
I filed an affidavit wirh my reply to his 

motion, explaining d1e unreturned phone 
calls, d1e last minute request for delay, and 
my discovery of the filed answer after I 
obtained the judgment. We went to court, 
where this attorney implied to the judge 
chat I had been unethical. H e used my 
honesty against me and implied that I 
knew about the answer an d got the judg­
ment anyway. I was stunned, shocked and 
speechless. The judge asked me why I 
hadn't come back into court with my dis­
cove1y. Speechless, I didn't know how to 
cell him I was new, didn't know how to 

proceed, needed advice, and had never 
been in court before. I could not believe 
chat I had foUowed all the rules, been hon­
est, and was being called on d1e carpet. 
The judgment was sec as ide. I drnve back 
to O lympia determined to quit d1e prac­
tice of law. I was disappointed d1at a sys­
tem of rules didn't follow its own rules. I 
was disillusioned d1at a fellow attorney 
could be so despicable. 

l didn't qufr. I garnered much from 
my fu-st legal experience - all of it bad. I 
learned th at honesty is not always re-

there is no case 
that can't be won. " 

Tony Savage 

defense 



warded in the law, and that there are law­
yers who are lazy and shift the blame for 
thei r inadequacies co others. I discovered 
that lawyers who should be mentoring 
and teaching young lawyers sometimes fail 
in that area. 

Now, fomyears later, I have met many 
attorneys like my first opposing counsel. 
I have had my integri ty called into ques­
tion by auorneys who think rhey some­
how gain the upper hand when they ma­
lign opposing cou.nsel. Ir no longer shocks 
or stuns me. It just cusappoinrs. The law 
is a sysrem of rules designed co bring or­
der, civ ility and justice co a society. When 
lawyers sink co unprofessional behavior 
and wh en they yell ar opposing counsel, 
they denigrate the system which l hold in 
high esteem. I refuse to aJlow myself co 
sink so low. 1 will cominue to zeaJously 
advocate for my clients in my own nice, 
honest way. l cusagree chat civility codes 
are an effort by some to squelch the voice 
of the cufferent. Civility and profession­
alism don't recognize class. These concepts 
do not belong co the rich and privileged. 
They belong to every person on the 
planec. All people deserve co be created 
with respect and digni ty. Do we need a 
code? I don't think so. Be civil and pro­
fessionaJ even when faced with conduct 
that shocks and stuns. Ir will wear off on 
those around you. In the end, legal cases 
are won or lost on the merits, not on who 
yells the loudest. And, in case you are cu­
rious, my diem evenruaJly prevailed and 
I never raised my voice. 

Christine L. Zickula 
Spokane 

Jury Nullification Consequences 
Are Enormous 

Editor: 
Tom Stahl's recenr lerrer co the editor [Bar 
News, July 1999, p.12] advocating the 
principle of jury nullification raises inter­
esting questions. That principle aJlows 
juries to decide the law as well as the facts. 
lt is most often cited in support of nulli­
fying unpopular laws, and certainly in a 
few isolated but notable cases, nullifying 
juries have aJtered rhe course of our 
nation's history, perhaps for the better. 
However, in other cases, juries governed 
by passion or prejudice have repudiated 

the law in convicting innocent defendants 
because of their rel igion, skin color or 
ethnicity. Jury nullification, once un­
leashed, will be hard co keep on the path 
of righteousness. 

To be intellectually honest, if we em­
brace jury nullification we must do so 
wi thout quaJification. The consequences 
of that choice are enormous. Imagine a 
criminaJ justice system in which, as Mr. 
StaJ1I suggests, juries were truly aJJowed 
greater latitude "to hear alL of the evi­
dence." Confessions and evidence seized 

in violation of our consrirutionaJ rights 
would be routinely admitted at triaJ. The 
exclusionary rule would lose most, if not 
all, of its ameliorative effect. Is that what 
Mr. Stahl and other advocates of jury 
nullification envision? 

As a prosecutor, I have reservations 
about the sweep of the exclusionary rule 
as applied in our courts today, but lam 
not yet ready for the courts to abdicate 
their role in determining the law in favor 
of piecemeal interpretation of the consti­
tution by juries in individual cases. T he 

ESTATE PLANNING ATTORNEY 

National Estate Planning Corporation 

Seeks solo practitioner looking to expand 
practice and generate significant 

additional income. 

Will provide clients, systems and 
procedures plus technical support. 

Please fax resume to: 
Martin Arnoldini, Esq. 

(714) 444-4535 
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Employment Law 

MacDonald, Hoague & Bayless 

Heidi H. Borson 
Andrea Brenneke 
Melton L. Crawford 

Katrin E. Frank 
Harold H. Green 
Kenneth A. MacDonald 

The Employment Group inc ludes 6 of the 19 attorneys at the firm. 

(206)622-1604 • 1500 Hoge Bldg.• 705 2nd Ave• Seattle, WA 98104-1745 

Special witnesses 
Inean special 
challenges for 
lawyers. 
David S. Marshall focuses on 
child abuse cases and others 
involving: 
• Child interviews and depositions 

• Child competency hearings 
• Child hearsay hearings 

• CCTV and other special statutory 
procedures for child testimony at trial 

Available for Consultation, 
Association, or Referral. 

206. 382.0000 dmarshall@childtestimony.com 
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law derives much of its force (and accep­
tance) through its devotion to precedence 
and consistency. Jury nullification is the 
antithesis of chose virtues. It is the mis­
guided elevation of "popular justice" 
above settled principles oflaw, evolved in 
a variery of contexts over the generations 
by our elected representatives and learned 
jurists, entrusted by the people with the 
solemn responsibiliry of establishing the 
rules by which we live and judge the con­
duce of ochers. Jrny nullification can only 
work co undermine confidence in om sys­
tem of justice. 

The rule of law and ju1y nullification 
are inherently incompatible. To choose 
one is to forsake che ocher. I vote for the 
rule o f law, wares and all. 

William H Redkey, j,: 
Seattle 

Readers are invited to submit letters of reasonable 
length to the edito1: They should be typed on let­
terhead, signed and, if possible, also provided on 
disk in any conventional format. Letters may also 
be sent via e-mail to comm@wsba.org. Due date 
is the I 0th of the month for the second issue fol­
lowing. The editor reserves the right to select ex­
cerpts for publication or edit them as may be ap­
propriate. Signatures in excess of three names will 
be printed only in exceptional circumstances, at 
the sole discretion of the edito1: 

Join your colleagues 
at the 

Annual WSBA 
Awards Dinner 
and Business 

Meeting 
• 

Thursday, 
September 9, 1999 

Reservation form 
on Rage 44. 

Award winners listed 
on page 58. 



0· 

ssional Liability In , 
ion's Small Firm Expert. Solo Practitioners and Small Law 

n and get it from Mainstreetc. Mos\ small firmsare-actually,I 
nd should be paying lower premiums. Now you can make on 
y features and price. We immediately qualify your firm.and p .. . '\. ~ . 

OFESSIONAL LIABILITY INSURANCE, IS . 

800- 63· . . , ~ . .,,• .. . .. ~ 

TREJ:T INSUR~t,IQ•: . . , 
Third· Avenue, Suite 5~0, ~ ttre 
" t ~ ·) , 



Official 
WMhington Administrative Code 

' 

Make checks payable to: Office of the Code Reviser 
Send to: PO Box 40552 Olympia, WA 98504 

l1f:r) ~~ [§' t18) :r:&>\~rr.A1Vr1 ~· µm ~,· 9 : · f':< (l¥1 ([~31 fJ Fl Fl ® ~ t r'i'i ~ u ~\ _} oo··· Lt-'e ci LIVL3 i&~ LJ~,1 w :.;:J ~ ... , ~ '-~--•• -J& ~'..-::./ w LJ _, t~ ~/ 

Please send _ sets of the 1997 WAC, including the 1998 Supplement at a cost of $388.80 ($360 + 8% tax) per set. 
Price to include the 1998 supplement 

I would like _ subscriptions to the 1998 Washington State Register at $210.60 ($195 + 8% tax) per subscription. 

Ship To: 

Address 

City 

State agencies and out-of state subscribers are not required to pay sales tax 

Attn: 

Mail Stop - - ---

---- ----------- St __ Zip 



We're All in This Together 

W hen one of my best friends was dying oflung can­
cer, I asked him what he had learned about life as 
irs door began ro close. He cudn't hesirare in say­

ing, "Throughout our lives we are told that we are all in this 
(life) together. Right now, I feel like we are all in this alone." 

I have thought a lot abom what he said. How it fits or 
doesn't fit in my li fe. How ir firs or 
doesn't fit in my profession. 

When I opened my law practice, 
I felt I was totally alone. I assumed 
that every other lawyer understood 
how to keep his overhead down and 
successfully work with clients, and 
always knew the answer to his cli­
ents' questions. My clients (whom I 
feared would stump me with their 
straightforward legal questions) and 
my colleagues (whom I thought could never be stumped by 
any legal question) were almost perceived as enemies. I be­
lieved I had somehow been chosen to be the only lawyer 
struggling with such issues. The dunce. Alone. 

Then I got to know other practitioners. Shocking to me, 
I cuscovered they were dealing with the same issues. Some of 
their clients were happy with their services and some were 
not. Like me, they had huge accounts receivable. Some even 
asked for my input about issues. The more I spoke with my 
colleagues, the more I realized that we attorneys had more 
similarities than not. We were in the law business, with all its 
good and bad, ups and downs - together. 

That feeling has been ratified daily in my practice. Very 
frequently I call a lawyer to bounce a question off him, or 
one calls me. I have dropped my practice to help colleagues 
in need, as they have done for me. When I went to Trial 
Lawyers' College for a month, the lawyers in my office (and 
many others) cook excellent care of my clients. Recently, two 
local lawyers had surgery. I, and many other attorneys, called 
and offered to assist with their practices during the recovery. 
It seemed natural. We are, when all is said and done, all in 
this life - and profession - together. 

by Jeff Tolman 
Guest Editor 

As much as I know this is true, many others don't. And 
this is, from my view, a great benchmark of how one feels 
about practicing law. Some lawyers don't pal around with 
other lawyers or have a support group of colleagues. They 
make mistakes or arguments before the court that a mentor 
or friend could help them avoid. T hey forge ahead, doing 

their best, without the benefi t of 
any group experience or wisdom. 
AJone. 

My belief that I am part of a 
community gives me strength, con­
fidence and optimism. Help is al­
ways available if! need it. Those of 
my colleagues who believe each of 
us is alone in tl1e profession are 
more frequently dissatisfied and at 
risk for burning om. The practice 

of law is a terribly hard business to bear alone. Those who 
feel part of a bigger group survive; many excel. The journey 
is at least palatable with company. 

L aw, ar least the kind oflaw I practice, also gives me the 
team concept with clients. We go forward (usually, 
anyway) togemer. I see them at the store, the baseball 

field and the mall. My duty is to help them feel chat they are 
not fighting a major issue in their life alone. 

The rewards of working together screech throughout a 
lawyer's life. My son, C hris, has a delightful girlfriend. Our 
office has represented her great-grandparents, both of her 
grandparents and her parents. 1n many ways, she has been a 
part of my family (and I, hers) for decades. 

Perhaps at the dusk of my life, or my practice, I will be­
lieve the words of my friend. Not now, though. There are 
too many lawyers to help and from whom to gee help; too 
many clients to work with; too many adventures to have 
with my family; and too much life to live w ith others. 
Together. {{:Ji 
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Miscellaneous Subjects 
and Onward! 

For my last Bar News anicle as your President, I have se­
lected several topics for discussion. 

Definition of the Practice of Law 
Since February I 998, a blue-ribbon committee appointed 
by the Board of Governors has been working diligently to 
draft a working definition of the practice oflaw. The Com­
mittee, chaired by former Governor 
Steve Crossland, and which includes 
several former m embers of the 
Board of Governors, two retired 
Supreme Court justices, a retired 
superior court judge, and a number 
of practicing lawyers, has just issued 
its final report. The Committee went 
about its work very deliberately and 
with careful attention to process. In 
that process, many of you com­
mented on a preliminary draft of the definition, and revi­
sions were made based on these comments. T he defini tion, 
which includes exclusions, is published on page 47 of this 
issue of Bar News. 

As with all efforts addressing chis subject, the proposed 
definition is controversial. The Committee adopted a prac­
tical approach and did not simply draft a definition to pro­
tect lawyers. 

The Governors are currently discussing the proposed defi­
nition and are considering potential action. The Commit­
tee has recommended to the Board of Governors that the 
proposed definition be sent to the Supreme Court with a 
recommendation that it be adopted as a court rule. 

What happens next? If the Board recommends the pro­
posed rule to the Supreme Court, will the Court act on it? 
Should a rule, if adopted, then be used as a basis to seek 
legislation that would provide chat the practice of law by 
persons who are unlicensed or unauthorized under chis rule 
constitutes a per se violation of the Consumer Protection 
Act? As a part of tl1e long-range planning process, l believe 
we need to adopt an overarching strategy - one chat pro­
tects the public, and at the same time is in the best interests 
of consumers. Lawyers are educated in the law, undergo con­
ci n ual training, operate w1der a code of ethics, and are sub­
ject to discipline for their transgressions. Tf no nlawyers are 

by M. Wayne Blair 
WSBA President 

authorized to practice law in some circumstances, how would 
they be regulated? 

American Bar Association Report on 
Multidisciplinary Practice 
As you know, Washington Rule of Professional Conduct 
5.4(a) provides char (subject to very narrow exceptions) a 

lawyer or law firm cannot share le­
gal fees with a non lawyer. 

The ABA initially drafted the 
Model Rules of Professional Re­
sponsibility, including 5.4(a) which 
Washington incorporated into its 
rules. A special commission of the 
ABA studying the concept of mul­
tidisciplinary practice for a year 
recently issued its final report. 
Among other recommendations, 

the report proposed that a lawyer be permitted to share legal 
fees with a nonlawyer, subject co certain safeguards which 
prevent erosion of the core values of the legal profession. 
The commission cited independence of professional judg­
ment, protection of confidential client information, and 
avoidance of confucts of interest as core values char exist co 
protect the public and are essential co preserving lawyer­
client relationships. 

Ar its July 30 meeting, the Board of Governors received 
an oral report from Tom Fitzpatrick, a Washington lawyer 
and a member of the ABA Board of Governors. Tom ad­
vised the WSBA Board that, in his view, this issue of multi­
disciplinary practice is the most significant issue to come 
before the ABA in the last 50 years. If approved by the ABA 
and by each of the rule-making authorities in each of the 
states, i.e., by the WSBA Board of Governors and by the 
Washington State Supreme Court, the practice of law will 
undergo significant changes. For example, one might see 
lawyers and accountants practicing together, a firm selling 
both estate-planning services and life insurance, or a plaintiff's 
personal injury lawyer and a chiropractor practicing together. 

As l write chis article, the final report is before the ABA 
House of Delegates for debate, discussion and possible ac­
tion at its meeting on August 9 and 10. I anticipate that the 
issue will be debated, bur a vote will likely be deferred until 
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theABA's February 2000 Mid-year Meet­
ing in Dallas. The WSBA Board voted to 

instruct its ABA delegation co vote, after 
debate on the issue, to defer any action 
on the proposal until the Februa1y meet­
ing. We will keep you advised as this is­
sue develops further. The WSBA will con­
vene a forwn for local discussion. 

Proposed RPC 8.4 (g) and (h) 
Setting Minimum Standards Relating 
to Certain Discriminatory Acts, 
Including Sexual Orientation, and 
Prohibiting Conduct Manifesting Bias 
in Representing a Client 
Proposed rule 8.4 (g) was recommended 
to the Supreme Court by the Board in 
1995, only to have the Supreme Court 
take no action. A slightly revised form of 
RPC 8.4 (g) and new section RPC 8.4 
(h), recommended by the RPC Commit­
tee co address problems faced by women 
and minorities in the legal profession, 
were sent to the Court in November 
1998. 

About two weeks before the end of the 
comment period Qune 30, 1999), the 
Supreme Court received an anonymous 
letter from the Washington Advocates for 
Conscicucional Legal Expression, also 
known as "WACLE," strenuously oppos­
ing the proposed changes co RPC 8.4 (g) 
and tl1e additio n ofRPC 8.4 (h). The let­
ter criticized the rule changes as vague, 
overly broad and politically correct. T he 
letter was sent to most lawyers in the state, 
urging them to express tl1eir opposition 
co these proposed rule changes to the Su­
preme Court. Witl1in a few days, 975 of 
you responded to the Court. Substantially 
all your comments were in opposition co 
the proposed rule changes. 

The group has since voluntarily iden­
tified itself According to Poulsbo lawyer 
Jim Johnson, a leader of the group, the 
anonymity of the letter was due more co 
miscommunication than an effort co hide 
identity. 

Upon my receipt of the letter, I re­
quested Justice Charles Johnson, Chair 
of the Supreme Court Rules Committee, 
not co ace on the proposed changes until 
the Board of Governors had an opportu­
nity to respo nd to this letter. Justice 
Johnson advised me that the Rules Com­
mittee would not act before its meeting 
on September 2. 

At the Board of Governors' Meeting 
on July 29, the issue before the Board was 
how to respond to the WACLE Jetter. 
Representatives of WAC LE Qim Johnson 
of Poulsbo and others) were present. At 
tl1e meeting, the Board was asked to re­
consider its recommendation to the Su­
preme Court to adopt such rules. T he dis­
cussion that followed, with approximately 
30 people observing, was both hearten­
ing and gut-wrenching. 

The discussion was heartening because 
it reminded m e of what is great about our 
profession: lawyers being their most ar­
ticulate in strenuous debate over difficult 
issues about which they feel strongly. The 
discussion was gut-wrenching as mem­
bers of the Board, listening to the debate 
and debating among themselves, tried co 
determine the proper course of action. 

It is important for lawyers to under­
stand that the Board of Governors is a 
diverse group. Most of the Board mem­
bers these days com e from small firms 
throughout the state. Altl1ough not eth­
nically diverse, the Board otherwise re­
flects lawyers of different genders, ages, 
practice experiences and political persua­
sions. The Board is an able group oflaw­
yers working hard to represent their con­
stituents, and at the same time acting in 
the public interest. The Board did not 
lightly consider its initial recommenda­
tion to the Supreme Court in October. 
The Board also recognizes chat the pro­
posal is controversial, and tl1at there are 
well-meaning people on all sides of tl1e 
issue who feel quite strongly. After debate, 
the Board declined on a vote of eight to 
one to reconsider its proposal to the Su­
preme Court. The Board is preparing its 
response to the Court in support of tl1e 
rule. 

I pass chis along to you co emphasize 
that the kind of information WACLE 
submitted at tl1e last minute should have 
been made avai lable much earlier in the 
process for adequate debate and discus­
sion. The debate at this meeting, from 
the standpoint of the Governors, was dif­
ficult because of tl1e issues raised at the 
last minute, and because of the strongly 
held views on all sides of the issue. 

Communication with Members 

T he discussion regarding RPC 8.4 raised 
a broader issue - and that is communi-
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cation between the Board of Governors 
and WSBA members. The Board would 
have preferred co have this kind of dis­
cussion months ago, when it was initially 
considering tl1e matter. How do we, as a 
Board, better communicate with mem­
bers, so that we assure the proper kind of 
debate as the Board formulates a position 
on a contentious issue? 

Our primaiy means of communicat­
ing with the membership is through Bar 
News and the WSBA website (www. 
wsba.org). Boch of these issues were timely 
raised in Bar News and on tl1e website, 
ai1d the response, up until now, has been 
mostly silence. Both the Board of Gover­
nors ai1d the membership need to work 
together to improve communication on 
these contentious issues. 

Best Wishes to President-elect 
Richard Eymann 

I am highly honored to have served as 
tl1e 108th President of the Washington 
State Bar Association. It has been an in­
credibly rewarding personal experience. 
I have thoroughly enjoyed my year. 
Thank you. 

I know chat Dick Eymann of Spokane 
is ready, able and eager to assume the po­
sition as the 109th WSBA President. Dick 
has served this past year as President-elect, 
and brings to the position of President 
vast experience as a highly successful trial 
lawyer and active community volunteer. 
Best wishes, Dick! 

Many tl1anks to retiring Governors 
Terry Lee of Vancouver, Marijean 
Moschetto of Bellevue, Don Powell of 
Tacoma, and Mary Alice Theiler of Se­
attle. Your experience and insight will be 
missed. 

Welcome co the incom ing Governors, 
Dale Carlisle of Tacoma, Jenny Durkan 
of Seattle, Stephen H enderson of O lym­
pia, and Vicky Vreeland of Seattle wd the 
Eascside. While the decisions you must 
make may not always be easy or clear-cut, 
you will find serving on the Board chal­
lenging and professionally rewai·ding. 

Finally, I want co express my appre­
ciation to Executive DirectorJw Michels 
for her support, advice and friendship 
over the years, to her assistai1t, Lori Lee, 
as well as to the WSBA directors and the 
entire WSBA staff for their ass istance 
during chis past year. Onward! r6i 



Implementing the Vision 

You've all heard the homily- it's not enough to just 
build a better mousetrap . .. it rakes packaging, mar­
keting, sales and continuous market resting to achieve 

and maintain real success. In the WSBA 1998-1999 year, 
the Bar leaders built, from member input, trend analysis and 
consideration of our mission to promote justice, a vision -
a shared dream for the "raised" Bar of the future. In the Au­
gust issue of Bar News, you read about what you, our mem­
bers, told us. Now the strategic goals have been articulated 
and described. Statements describing how the WSBA will 
look when we achieve these goals have been developed and 
are on our website (www.wsba.org). You can find the 11 
strategic goals on page 58 of chis issue of Bar News. 

These seeps are a beginning - a launch, bur what now? 
The movie "Field of Dreams" brought the slogan, now fully 
colloquialized: "If you build it, they will come." In WSBA 
parlance, this translates to: "We will build the dream - will 
members join us?" 

The Dream, The Core Values 
The dream is a Bar that members find relevant, char cakes its 
regulatory function seriously as a member and public service, 
that champions the good that lawyers do, char works for 
universal access to representation, and char advocates inde­
pendence of the judicial branch. It's where members cum for 
questions, help or collegiality. Ir shepherds new lawyers into 
the profession and advocates for the best the profession can 
be. It watches out for members' interests. Even members 
with lictle interest in the organized Bar are offered some­
thing for the license fees they pay. 

The Goal and Outcome Statements 
From the dream and the core values that make it real, the 
Board of Governors has developed 11 goal statements to 
guide the coming years. Without an implementation plan, 
though, the grand WSBA plan for a "raised" Bar is at risk for 
langu.ishing on a shelf 

Implementation! 
I have experience with implementing change, mobilizing 
energy to action, leading, confronting challenges and achiev­
ing success. To borrow some of the relevant and true cliches, 
"the song muse gee sung" (over and over and over), "the calk 

by Jan Michels 
WSBA Executive Director 

must be walked" (by many), and "change is not for the short­
winded." All these cliches are true, and more. Moving the 
WSBA toward irs vision will take significant focus and ef­
fort. What we need to do is: 

1. Use a Symbol 
To give the new vision a symbol we've updated our WSBA 
logo. This symbolizes that we're an enhanced, service-ori­
ented and more vital Bar. We hope everyone will associate 
this new symbol with the "raised" Bar. 

2. Promote the Plan 
To keep the vision in front of the Board, staff, Bar leaders 
and members, we will post it, advertise it, report on it, talk 
about it, and tie initiatives and actions to it. We want every­
one to hold the vision of where we are heading and partici­
pate in forming the "field of dreams." 

3. Establish Accountability 
Another essential implementation action is accountability 
to the plan. We will support Bar leaders and staff who dem­
onstrate commitment co chis enhanced Bar, review programs 
and functions in light of the new goals, and reward with 
thanks and acknowledgment those who help us reach our 
goals. We will constantly ask ourselves how we are doing on 
our goals. 

4. Use Discipline 
The practice oflaw is a disciplined practice. We must apply 
the same self-control, deliberateness and advocacy to the 
Long-Range Strategic Plan that we would apply to a client's 
interests. T he direction of the plan and the outcomes to which 
it commits need to be honored and respected over "programs 
du jour" or distracting ephemera. Sometimes actually trim­
ming and thinning (like in agriculture) non-strategic pro­
grams is good for the overall health of the harvest. It's the 
plan that needs our full support, and we will need to say no 
to idiosyncratic wishes. 

5. Develop an Implementation Plan 
A plan needs concrete strategies and objectives. Each of the 
11 goals needs to be broken down into definitive seeps, with 
assigned volunteers and staff resources allocated and timelines 
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Ethics, Professionalism and Civility: 
The Hard Questions 

WSBA Professionalism Committee Chair Edward E. Wolfe 
and members of the Committee invite you to spend an 
enlightening and exciting morning with a top-notch panel 
of Washington lawyers and judges, while you earn 3.0 
ethics credits! 

Our distinguished panelists, led by skilled and experi­
enced facilitators , will discuss a number of hypothetical 
fact patterns - raising issues of proper ethical conduct as 
well as how attorneys relate to each other professionally. 

The seminar will be held: 

Friday, September 24, 1999 
9:00 a. m. to 12:00 noon 
Emerald One Ballroom 
Cavanaugh 's on Fifth Avenue 
1415 Fifth Avenue, Seattle 

Facilitators Peter R. Jarvis and Bradley F. Tellam are 
frequent writers and speakers on legal ethics issues. 
They know how to ask "the hard questions," and their 
lively and engaging style brings rave reviews time after 
time! 

Joining Mr. Jarvis and Mr. Tellam will be an outstanding 
panel of notable Washington attorneys and judges: 

• Well-known criminal defense attorney John Henry 
Browne 

• Chair of the WSBA Character & Fitness Committee 
J. Donald Curran 

• WSBA President-elect Richard C. Eymann 
• Chair of Foster Pepper & Sheffelman PLLC's Business 

Practice Group Allen D. Israel 
• Chair of the WSBA Family Law Section Patricia L. Morgan 
• United States District Judge for the Western District of 

Washington Judge Thomas S. Zilly 

To register, please call the WSBA Service Center at 
800-945-WSBA or 206-443-WSBA. You may also register at 
the door. 

The registration fee is $75. 

The seminar has been approved for 3.0 ethics credits. 
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set. This implemenrarion plan becomes 
the basis for budgeting, reportin g and ac­
countabili ty. Without an implementation 
plan, we'll never be sure we're reaching our 
goals. Starting with the input from the 
information-gathering exercise, and add­
ing staff input, rhe Board will develop a 
detailed implementat ion plan chis month. 

6. Live It 
We muse all understand char the 1999 
Long-Range Strategic Plan is not simply 
goal statements and new program s. le is 
really a new way oflife for the WSBA. It's 
a beacon around which to orient our en­
ergy, and it is a commitment co continue 
listening. The Plan is dynamic; we will 
keep it in from of us every step of the way, 
modifying and updating it as we go. 

7. Budget to It 
Any one long-range plan h as little chance 
of survival without it being built into an 
annual process chat includes budgeting, 
staffing and resource allocations. T he 
planning and updating process must be 
respected by each board and officer over 
the corning years. 

8. Institutionalize Planning 
To keep our focus and to assure continu­
ity, the planning process muse rela te co 
tl1e core of how the WSBA operates. A 
designated group needs co "own" it and 
watch our for it . There has to be a sys­
tematic system for passing the baton, 
board to board. We muse adopt a formal 
mechanjsm for reporting on progress o r 
suggesting updates or m odifications. A 
long-range plan is not complete without 
these institutional mechanisms. 

So Here We Go! 

We have 11 goal statements and have de­
fined the outcome that describes our idea 
of the Bar we want. As we break each goal 
down into action steps and assign these 
steps to volu.nteer bars, sections, commit­
tees and staff, we commit to regular re­
porting and ongoing planning. These 11 
goals and our progress on them will be 
kept in from of us, through m y column 
and a page on the WSBA website dedi­
cated to the Long-Range Plan. Please stay 
in couch with these plans for your Bar. r!:ii 



Dr. Strangelaw 
'f How I Learned to Love the Berg 

by Steven A. Reisler 

When the Washington Supreme Court decided Berg v. Hudesman1 in 1990, 

it dropped a bomb on the legal community. No longer could contracts be 

read in black and white, groaned the business lawyers; no longer could 

contracts be confined to th.eir four corners, moaned the civil litigators; no 

longer could couns grant summary judgments in contract disputes, in­

toned the trial judges.2 

N ow, 10 yea.rs later, we know char 
the Berg bombshelJ left only a 
broad, shallow crater, and its fall­

out was harmless. In some ways, Berg 
cleared the way for a more intelligent ap­
proach to contract law. Rather than have 
us hew literally to the two-dimensional 
words of a contract, Berg held char a third 
dimension, the intent of the parties mak­
ing the contract, was the starting point for 
interpreting the parties' agreement.3 No 
one will argue char this is bad. Ir makes 
perfect sense. The evil inherent in the Berg 
approach , say its cri tics, is rhar it made the 
enforcement of contracts more difficult, 
less certain and m ore time-consuming. 

Nor entirely true. The evil inherent in 
Bergwas char it seated very straightforward 
principles oflaw in a not very straightfor­
ward way. It used many words, sometimes 
obscurely expressed, to describe a sensible 
approach to contract incerprecation.4 H ere, 
in waller-sized version, is the essence of Berg. 

• The construction of a contract (char is, 
irs legal consequences) is an issue oflaw; 

• The interpretation of a contract is the 
ascertainment of its meaning; 

• The meaning of a contract depends on 
what the parties intended ic to mean; 

• Extrinsic evidence is always admissible 
to determine the context of a contract, 
regardless of whether che contract is 
ambiguous; 

• If a contract is fully integrated, extrin-

sic evidence can be used to understand 
or explain the context of the agreement 
and what the parries intended. But ex­
trinsic evidence cannot be used to add 
or subtract language in the agreement; 

• ff a contract is not fully incegraced, ex­
trinsic evidence can be used to prove 
additional terms, provided that che ad­
ditional terms are nor inconsistent with 
and do not diminish the written terms 
of che contract; 

• Unilateral and unexpressed intentions 
mean nothing in understanding the in­
tentions of the contract; 

• Reasonableness and justice trump blind 
and illogical adherence to mere words. 

The saw heard since Berg was decided 
is that no one will ever again win a sum­
mary judgmenr on a litigated contract. 
This has not proven true: since Berg, trial 
judges can, do and should grant summary 
judgment motions in conrracc disputes in 
appropriate circumstances. A survey of 
recent cases in particular areas oflaw helps 
to illuminate how courcs deal with Berg­
like siruations.5 

Insurance Contracts 
The basic principles of interpreting insur­
ance contracts did nor change after Berg. 
T hese principles include: 

1. Ambiguities in an insurance conrracr 
are construed against the insmer; 

2. Insurance contracts are construed as if 
read by an ordinary insurance pur­
chaser; 

3. Exclusions from insurance coverage wil.l 
be striccly construed and not read be­
yond their clear meaning; 

4. If an insurance contract, or an exclu­
sion , can have d ifferent reasonable 
meanings, rhe courts will favor the 
meaning char most favors the insured; 

5. An insurance clause is ambiguous if, on 
its face, it can have two different, rea­
sonable interpretations; 

6. T he courts will enforce insurance con­
tracts cl1ac are clear and unambiguous 
and they wi ll not create ambiguity 
where there truly is none. 

The "super- rule" im posed on a.II of 
cl1ese rules, however, is char they merely 
aid in determining the intention of the 
parties co a contract of insurance. And, as 
w ith all contracts, no strict interpretation 
of che insurance agreement should prevail 
over reason, nor cause a conrorred or 
forced resolution.6 

T h us, in Lynott v. National Union Fire 
Im. Co., 123 W n.2d 678 (1994), a ma­
jori ty of rhe Washington Supreme Court 
fo L111d a key provision in a directors' and 
officers' liability policy co be ambiguous. 
Central to the decision was che context in 
which the insurance policy was pur­
chased.7 Months later, in Key Tronic Cor­
poration v. Aetna, 124Wn.2d618 (1994), 
the Supreme Court, on di rect review, re­
versed summary judgment for the .insur­
ers on cl1e basis of an ambiguous pollu­
tion exclusion. It was an issue of fact, a 
majority of the Court concluded chat, in 
reality, rhe insurer had ro satisfactorily re­
solve. "If there is no extrinsic evidence of­
fered to resolve the ambiguity in the pol­
lution exclusion, or if extrinsic evidence 
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which is offered does nor clarify che con­
tract, then the ambiguity will be resolved 
again st the insurer."8 

Likewise, in C/,ayton v. Grange Insur­
ance Ass'n., 74 Wn.App. 875 (Div. 3 
1994), the appellate court reversed sum­
mary judgment in favor of the insurer 
where the insured claimed UIM benefits 
for injuries sustained while operating his 
tractor on the shoulder of the road. The 
court found che insurance policy's lack of 
any definition for the term "motor ve­
hicle'' ambiguous, and the case was sent 
back to the trial court for a factual deter­
mination of what the parties intended by 
that undefined term in the insurance con­
tracr.9 

Nevertheless, in US. Lift v. Williams, 
129 Wn.2d 565 (1996), the Supreme 
Court affirmed summary judgment for 
the insurer in a case where a husband and 
wife had purchased insurance to continue 
payments on their new van should the in­
sured die or become disabled before the 
vehicle had been paid off. Only the hus­
band was identified as an insured, and 
premiums for only one insured were 
charged. Nevertheless, the certificate of 
insurance itselfhaddoubleXs in the boxes 
next to the types of insurance coverage 
purchased by the insured. When Mrs. 
Williams became disabled, however, she 
demanded that the insurance policy pay 
off the new van because, she contended, 
extrinsic evidence would show that the 
double Xs meant both she and her hus­
band were intended to be insured under 
the policy. The Supreme Court could not 
cow1cenance this argument, however, be­
cause to do so might lead co a rewriting 
of the plain language of the insurance cer­
tificate icsel( 10 U nlike Clayton and Lynott, 
supra, the language of the insurance con­
tract itself was not ambiguous, only rhe 
extrinsic evidence surrounding the con­
tract. 

Similarly, in Daley v. Allstate Ins. Co., 
135 Wn.2d 777 (1998), the Supreme 
Court reinstated summary judgment in 
favor of the insurer because plaintiff could 
nor, w1der his automobile U1M policy, 
recover for emotional damages unrelated 
to personal physical injury. T he Court 
found that the language of the pertinent 
clause was not ambiguous on its face, so 
there was nothing to resolve ar rrial. 11 

The coun cerpoint co this series of cases 

is Reynoldsv. Farmers Ins. Co., 90 Wn.App. 
880 (Div. 3 1998), in which the court 
reversed the trial judge's summa1y judg­
ment in favor of the insured and ordered 
judgment for the insurer. In Reynolds, the 
insured's automobile accident was clearly 
covered under the terms of the reinstate­
ment declaration defining when coverage 
began. Although the insurer complained 
that the clear language of the policy was 
simply a mistake, the insured wanted to 
prevent the admission of any extrinsic evi­
dence which might rewrite that clear lan­
guage. The appellate court held char 
whereas extrinsic evidence would not or­
dinarily be admissible to contradict, 
modify or add co a clearly worded con­
tract of insurance, extrinsic evidence 
would be admissible to show char there 
had been an accident or mistake. 12 Be­
cause rhe intent of the parries in this par­
ticular case, as evidenced by the context 
and circum stances, was that there should 
be no insurance coverage, there would be 
no insurance coverage. 

Wills and Trusts 
ln Estate of Catto, 88 Wn.App. 522 (Div. 
2 1997), the husband and wife had en­
tered into a commwuty pro perry and sur­
vivorship agreement. Later, the wife left 
her husband, cut him our of her will and 
filed for divorce. T he day after filing for 
divorce, Mrs. Carco died. Notwithstand­
ing the protestations of Mrs. Catro's heirs, 
the surviving husband received the bulk 
of her estate pursuant ro the community 
property and survivorship agreement en­
tered into during their marriage. T he 
Court of Appeals affirmed even though 
the decedent had changed her will and 
had fJed for divorce. 

T he Court applied these principles: 

1. The same rules of construction apply 
to community property agreemencs as 
co any ocher contracts; 

2. When reviewing a community prop­
erty agreement, the objective is to un­
derstand and implement the parties' bi­
lateral intent; 

3. "Intent" can be established directly or 
by "inference"; 

4. Whether established directly or by in­
ference, "intent" can only be derived 
from its objective martifesrations; and 

5. O bjective manifestations of "intent" 

can be read either in the written agree­
ment itself, or in rhe context of the 
agreement. 13 

The community property and survi­
vorship agreement in this case lacked a ter­
mination clause, perhaps because the par­
ties deliberately omitted it ... or perhaps 
because someone negleccfully forgot co put 
in char standard language. Regardless, the 
appellate court agreed with the rrial judge 
that the agreement itself did nor provide 
for termination in the event the marriage 
failed, and nothing about the context of 
the agreement when it was formed sug­
gested any different intent. Although Mrs. 
Catto clearly intended to divorce her hus­
band and effectively cut him out of her 
will, the expression of"intenc" was not pare 
of the context when the original agreement 
was put together. T hus, the winner was 
the estranged husband, not the decedent's 
heirs. 14 

In Estate of Lindsay, 91 W nApp. 944 
(Div. 3 1998), two people married and 
signed reciprocal wills. Almost four years 
later, they split and signed a separation 
agreement relinquishing any claim co each 
other's property from the dace of their sepa­
ration. Following that, the couple's rela­
tionship was schizophrenic - sometimes 
they lived together, sometimes nor. Ac one 
point, however, the husband executed a 
new, handwritten will and simultaneously 
revoked his prior will Afcer separation, the 
wife had also executed a new will cutting 
out her husband. Afcer the husband died 
in a motorcycle accident, his spouse peti­
tioned co admit "Will Numero Uno" to 
probate. In tbe alternative, she demanded 
an award in lieu ofhomesread under RCW 
11.52.020. 

The Court affirmed cl1e trial judge who 
gave no clung co the surviving spouse. The 
second, handwritten will was admitted co 
probate, and she was also denied an award 
under the statute in lieu of a homestead 
allowance. In examining the written sepa­
ration agreement of the couple, che Court 
concluded that it clearly reflected their 
intent to give up inheritance rights that 
would usually apply to legal spouses. This 
was the clear intent expressed in the writ­
ten separation agreement, and it was the 
surrounding circumstances, including the 
subsequent acts of the parties, chat rein­
forced that intent. 15 
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Employment Law 
In Hall v. Custom Craft Fixtures, Inc., 87 
'WnApp. 1 (Div. 2 1997), the former offi­
cer of a company sued his former employer 
for com pensation and bonuses he con­
rended were d ue under a written employ­
menr agreemenr. Adhering ro the "four 
corners" of rhe wri tten employment agree­
ment which, in the rrial court's words, 

contained "nor even a hint" of any con­
trary intent, the trial COLLrr summarily dis­
missed the CEO's complaint against his 
former (and now bankrupt) employer. The 
Court of Appeals, however, looked at cor­
respondence exchanged by the parties, saw 
surrounding circumstances that suggested 
(objectively speaking) rwo competing but 
equally reasonable interpretations of their 

1s not your friend. 
It doesn·t help you win cases, keep your clients or your sanity. 
The Affiliates, on the other hand. can. 
From appellate and bankruptcy to real estate and taxation, TheA)ftliates is your source for 
automated litigation support teams, project allorneys. project teams, paralegals, even case clerks. 
We are experienced legal staffing specialists who speak your language. 
Wben your firm needs exceptional professionals who can keep the confusion at bay, 
call The Affiliates 

(206) 749-9460 TUE~ 
The ltgal St,Hiog c,,,jslal ol Rooert Haff lmematlooal Ir<. 

You 
was 

serious Injury Claims • AV Rated 
Derek Sutton, Rod Nelson, Terry Abeyta , and John Kapuza welcome inquiries for referrals and 

association in matters of serious personal injury, wrongful death, and defective or 
dangerous products. 

~ SM ABEYTA-NELSON P.C. 
~ PERSONAL INJURY LAW 

A Professional Service Corporation 
1102 West Yakima Avenue, Ya kima, WA 98902 

509.575.1588 Fax 509.457.8426 <abeyta@nwinfo.net> 

22 Washington State Bar News• SEPT EMBER 1999 

contract, and reversed the summary judg­
ment. 16Thus, when examining an employ­
ment agreement, the courts will examine 
nor only the written agreement itself, bur 
also "the circumstances leading up to and 
surrounding the wricing."17 

Consider, however, Miller v. Arctic 
Alaska, 133 Wn.2d. 250 (1997). A sea­
man on an Alaskan crab-processing boat 
was injured when, in separate events, a 
door smacked his knee, a 500 lb. crab cage 
struck his back, and boiling water seared 
his buttocks (all this on one voyage of the 
good ship Wesrward W ind!) . The injured 
seaman sued for breach of contracr, negli­
gence, and under the Jones Act, for main­
tenance and cure, punitive damages and 
attorneys' fees. At the dose of trial, the trial 
judge dismissed the breach of contract 
claims, among ochers, leaving only negli­
gence for the jury. T he jury found 50 per­
cent contributory negligence, and awarded 
the nee miserly award of $687. T he Court 
of Appeals reversed based on an ER 904 
error (an issue worth studying in itsdf). 
The Supreme Court, however, reversed 
again and reinstated the jury verdicc. 18 

The issue of contract law revolved 
around the seaman's written employment 
agreement. Federal law required the mari­
rime employer and its employee to sec 
fo rth in writing the length and pay of the 
job. Although the seaman wanted the trial 
court to consider extrinsic evidence about 
his u nderstanding of the employment 
agreement, the Supreme Court nixed the 
idea.19 Citing general Berg principles, the 
Wash ington Supreme Courr explained 
that extrinsic evidence could not be used 
to alter the written terms of an agreement. 
More interesringly, however, the Supreme 
Court also wrote that: 

We do not believe where federal law 
requires the mari time employer and 
seaman ro agree in writing on the 
length and terms of employment we 
w iU permit variation of the terms of the 
agreement by parole evidence.20 

In Syputa v. Druck, Inc., 90 W n.App. 
638 (Div. 1 1998), the Court considered 
a contract for commissioned sales in the 
aerospace industry. T he em ployer paid 
commissions on orders p laced during the 
term of employment, but refused to pay 
commissions or orders placed after the date 



of rerminarion. The plainciff sales repre­
sencacive's claims based on concracr were 
denied by rhe trial courr on summary 
judgment, and che appellate court af­
firmed. The Court was unwilling co ad­
mit parole evidence chat che parries agreed 
co addicional terms because, under sran­
dard Berg analysis, the parties could not, 
with parole evidence, import imo a writ­
ten con trace words or intentions noc con­
rained within ic.21 

The Syputa Court did, however, resus­
ci care the sales represemacive's claims for 
posc-cerminacion commissions under the 
procw-i ng cause doccri ne. As the Court ex­
plained, you generally can term inace a sales 
agent at will, but you cannor rerminare 
an agem's right co compensation if the 
agent caused a sale. "In the absence of a 
con traccual provision specifying oche1wise, 
che procw-ing cause doctrine aces as a gap­
filler. "22 T bus, the Court tipped its hat co 
Berg, but still found a way co permit fac­
rual consideracion of compensation be­
yond the scope of the wri tten employment 
agreement. 

Landlord Tenant Law 
A landlord- tenant case worth reviewing is 
Pacific N W Group A v. Pizza Blends, 90 
W n.App. 273 (Div. 1 1998). The Court 
of Appeals reversed summary judgment 
in favor of the landlord in a commercial 
tenancy. Although the wrirren lease agree­
ment of the parties clearly prohibired oral 
modi£cacions, the Court pointed out chat 
"no-oral-modification clauses have consis­
tently been deemed unenforceable in chis 
state. "23 ''A paradox of the common law is 
that a contract clause prohibiting oral 
modificacions is essentially unenforceable 
because the clause itself is subject co oral 
modification. "24 Thus, rhe Appellate 
C ourt reversed summary judgment in fa­
vor of the landlord and remanded co the 
trial cow-t the factual question of whether 
there was an oral lease modi ficacion agreed 
co by che parcies.25 

Family Law 

in re Marriage of Sievers, 78 WnApp. 287 
(Div. 1 1995) is a rags-co-riches-co-rags 
story involving the dissolution of a couple 
who made millions in the adult "1-900" 
telephone business. In nine years of mar­
riage, the couple's fortunes went from 
"nada" co about $10 million. Husband and 

wife entered into a properry serclement 
agreement rhar, ul rimarely, allocated 
money and srock. Tax liabilicies were ro 
follow rhe disuibuced assets and, accord­
ingly, be shared.26 In a roughly hewn lare­
nighr setclemem memorandum, the par­
ties set forth, somewhat inarticulately, cl1eir 
inrencions regarding tax liabilicies. Thus 
everyone was happy - uncil the IRS can1e 
calling, seeking about two million dollars 
in unpaid taxes! 

The ex-husband had written a detailed 
memorandum co his accounranr describ­
ing his anxiery abour the tax liabilicies. In 

the memorandum, the ex-husband rold 
his accounranr he sought accounting ad­
vice chat would saddle his ex-wife with a 
d isproporcionare share of che federal in­
come-tax burden. Nevertheless, cl1e ex­
husband wrore his accouncanc, "I hope me 
advice is cl1ar we can accept clus [language 
in the properry settlement agreement] as 
wri tten so we don't have to discuss cl1is, 
and draw their attencion to a problem mac 
they have not focused on."27 

The ex-wife cesrified char her w1der­
sranding of the pro perry serclement agree­
ment was that there was no problem co 
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focus on in the first place; taxes were to be 
shared and tax liabili ties were ro follow the 
assets.28 In other words, just like the old 
gypsy curse, the ex-husband got exactly 
what he wished for. The rrial court con­
cluded char the parries both agreed in their 
understandings that the property settle­
ment agreement meant exactly what it 
said: the ex-wife tl10ught there was no tax 
problem to focus on, the ex-husband knew 
she had not focused on the tax problem, 
and, as written, the agreement said exactly 
what both parries thought ir said. This is 
one of those conrract situations where it 
does nor pay to leave some ambiguous lan­
guage in a contract provision that you 
know the o ther parry simply has nor con­
sidered. The Court of Appeals, in a com­
plicated mixed-bag decision on various 
issues, ultimately found there was no need 
ro allow the ex-husband to inrroduce ex­
trinsic evidence about the divorcin g 
couple's actual intentions in executing the 
property settlement agreement. There re­
ally had been a meeting of the minds; the 
plain language of tl1eir agreement proved 
it. Thus, no extrinsic evidence was neces­
sary or perrnitted.29 Compare this with the 

insurance cases previously discussed. 
In re Man·iage of Sievers was cited in In 

re Marriage of Boisen, 87 WnApp. 912 
(Div. 2, 1997) . Once again, the divorced 
parties d isputed the meaning of ilieir sepa­
ration agreement (and its tax ramifica­
tions). Once again, the Court cried to as­
certain ilieir intent by examining ilie ob­
jective manifestations of ilieir intent in ilie 
wrirren agreement itself, and by examin­
ing ilie context of the agreement.30 Al­
though one party iliought ilie unintended 
tax consequence of me property settlement 
agreement was so grossly unfair that tl1e 
agreement had ro be reformed, the Court 
of Appeals declined to do so. Ir focused 
nor on me current situation of ilie par­
ries, bur on both of their subjective beliefs 
about whar the language of the agreement 
meanr in ilie fast place. The parries ini­
tially had agreed, and the language of me 
agreement supported meir subjective Lm­

dersrandings ar me time iliey signed ir. By 
split decision, ilie Court of Appeals af­
fi rmed me trial court's judgment because 
ir was based on fundamental fairness as 
well as me intent of ilie parties.31 

In re Marriage of Monaghan, 78 
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Wn.App. 918 (Div. 2 1995) was a case 
involving a dentist and his wife. T he Courr 
of Appeals reversed me judgmenr of ilie 
Superior Courr. Ar issue was me wife's 
righr to part of me proceeds from the post­
dissolution sale of her husband's dental 
practice in ilie concexr of ilieir decree of 
dissolution. T he Court of Appeals held 
mat che rrial court's finding of faces was 
insufficient to explain its ultimate conclu­
sion.32 More interestingly, however, me 
Court of Appeals cited ilie wife's Berg ar­
gument tl1ar me rrial court had mistak­
enly failed to interpret the sale of me den­
cal practice as a whole, ratl1er rhan simply 
consider the rransaction documents them­
selves. 33 The issue revolved around me 
valuation of a closely held business, me 
value ascribed ro goodwill, and whemer a 
covenant not ro compete was a business 
asset. These were alJ "big picture" and con­
textual issues which me Appellate Court 
held ilie rrial court needed ro consider 
before it could decide wheilier rhe spouse 
was entitled co an award of money from 
ilie sale of me dental pracrice.34 The un­
mistakable Berg tl1eme of ilie Appellate 
Court decision was chac fairness and com­
mon sense had co prevail over a literal in­
cerpreracion of a conrract. 

In re Marriage of Schweitzer, 132 Wn.2d 
318 (1997) is a fam ily law case iliatlaps ar 
esrate planning issues. The disputants mar­
ried but kept ilieir separate assets separare. 
Prior ro Mr. Schweitzer embarking on a 
major vacation, he and his wife sauntered 
over to meir local business-supply store, 
purchased and signed a standard-form 
community property agreemenr.35 This 
was a three-pronged agreemenc chat, ac­
cording to both parries, they intended 
would provide for Mrs. Schweitzer in ilie 
evenc of Mr. Schweitzer dying during hjs 
vacation. Mrs. Schweitzer, however, also 
testified iliac me fuse prong of me com­
munity property agreement was intended 
robe permanent, i.e., if her husband died 
on his travels, alJ meir separate property 
would still be unquestionably converted 
to communi ty properry.36 "Gadzooks!" ex­
claimed Mr. Schweitzer (or someming 
similar, I am sure), because he did not re­
call having even read ilie community prop­
erty agreement in ilie first place! _ 

The trial court found the commun ity 
property agreement was really an estate 
planning document and did nor express 



the intent of both parties to permanently 
convert separate property into community 
property. Boch the Court of Appeals and 
the Supreme Court disagreed with the trial 
court, however. The factual record showed 
char, although their long-term intentions 
might have differed, they botl1 agreed char 
the agreement served to convert their sepa­
rate property into community property. 
Beyond that, however, the Supreme Court 
would not go. The essential and initial 
paragraph of the boilerplate three-pronged 
community property agreement converted 
separate property into community prop­
erty. The parties had never revoked char 
paragraph. Although Mr. Schweitzer trot­
ted out Berg to show what his intent was 
not, rhe Court would nor allow extrinsic 
evidence to delete the clear written terms 
of the agreernenc.37 T here had been no 
fraud and no mutual mistake, and there 
could be no sympathy for a man who had 
freely signed what he had not read. There­
fore, the Court also refused to void the 
agreement. 38 

eal Property 
In the arena of real estate law, contract cases 
decided in the last five years generally ad­
here to the B~ principles described above 
- with some twists. One rwist pertains to 

restrictive covenants. Two cases involving 
restrictive covenants reported in 1994 were 
Shafer v. Board of Trustees, 76 Wn.App. 
267 (Div. 1 1994), and Thorstad v. Fed­
eral Wtiy \¾ter & Sewer, 73 W n.App. 638 
(Div. 1 1994). In both cases, the Court of 
Appeals cited liberally to Berg and used 
Berg-like analysis to ascertain the inten­
tions of the affected parties. 

In Shafer, the Court affirmed summary 
judgment for a non-profit corporation 
which had developed a residential com­
munity on Whidbey Island. T he two 
tl1emes in Shafer were chat: (1) extrinsic 
evidence was always admissible to under­
stand the context of a restrictive covenant, 
even if the language of the covenan t was 
not ambiguous; and 2) unambiguous lan­
guage in a restrictive covenant will be en­
forced as written, unless its terms are un­
clear or susceptible to more than one rea­
sonable meaning. 76 Wn.App. at 275.39 

Likewise, in Thorstad, the Court ac­
cepted extrinsic evidence of the contract­
ing parties' intent, both before and after 
the execution of their agreement, as an 

aid in understanding whether an otl1er­
wise buildable lot was burdened by a de­
cades-old covenant that prohibited con­
struction. In counterpoint to the panel 
which had decided Shafer, however, the 
Thorstad Court focused less on tl1e cov­
enant and more on the real-estate trans­
action itsel£ Partly reversing and partly 
affirming the trial court, the Court of 
Appeals found that the contracting par­
ties themselves had never even considered 
the restrictive covenant when they did 
their deal, and the covenant itself was not 
recorded until after the transaction , nor 

was it ever execuced.~0 

By 1997, however, the Court of Ap­
peals' analysis of restrictive covenants had 
become a blunter instrument. Thus, in 
Ackerman v. Sudden Valley Community 
Association, 89 Wn.App. 156 (Div. 1 
1997), tl1e Court wrote that the in terpre­
tation of a restrictive covenant is a ques­
tion of law, and clear, unambiguous lan­
guage in a restrictive covenant will be in­
terpreted exactly as it reads. Hollis v. 
Garwall Inc., 86 Wn.App. 220 (D iv. 3 
1997) gave the nail an additional whack 
when it cited Mountain Park Home Own-
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ers Association, Inc. v. 1ydings, 125 Wn.2d 
337, 344 (1994), for the proposition chat 
"[a] court must construe restrictive cov­
enanrs by discerning che intent of the par­
ties as evidenced by clear and unambigu­
ous language in che document." 1o drive 
the message home, the Hollis Courr wrote: 

The applicability of the context rule an­
nounced in Berg co the inrerpretacion 
of resu iccive covenants is impliedly 
rejected by Mountain Park Home 
OwnersAss'n,Jnc. v. Tydings, 125 Wn.2d 
at 344: ''A court muse construe rescric­
cive covenants by discerning the intent 

of che parries as evidenced by clear and 
unambiguous language in the docu­
ment.... Only in the case of ambiguity 
will the court look beyond the docu­
ment to ascertain intem from surround­
ing circumstances." 87 Wn.App. at 
225. [emphasis added] 

To the pracricioner, it is unclear whether 
the law pertaining co rescriccive covenams 
has evolved back to where it was before 
Be,g, whether Berg never really changed 
anything in the first place, or whether 
sloppy language in certain reporred cases 
has created an opporrunity for ochers to 
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Why Some Washington Lawyers 
Get Rich ... While Others Struggle 
To Earn A Living 
TRAB UCO, CA- Why do some lawyers make a fonune 
while others struggle just to get by? The answer, according 
to California lawyer David Ward, has nothing to do with 
ta lenl, education, hard work,or even luck. "The lawyers 
who make the big money arc not necessarily better 
lawyers," Ward says. "They have simply learned how to 
markel their services." 

Ward, a successful sole practitioner who once 
struggled 10 attract clients. credits his turnaround to a little­
known marketing method he stumbled across six years 
ago. He tried it and almost immediately attracted a large 
numbcrof referrals. ·1 went from dead broke and drowning 
in debt to earning $300,000 a year, practically overnight." 

Ward points out thal although most lawyers get the 
bulk of their business through referrals, not one in 100 
has a referral system, which, he maintains, can increase 
referrals by as much as IOOO%. "Without a system, 
refeJTals are unpredictable. You may get new business this 
month, you may not,'" he says. 

A referral system. by contrast, can bring in a 
steady stream of new clients. month after month, year 
after year. " It feels great to come to the office every 
day knowing !he phone is going 10 ring and new 
business will be on the line." Ward says. 

Ward, who has taught his re ferral system to 
lawyers throughout the U.S .• says that most lawyers' 
marketing "is somewhere between atrocious and non• 
existent.'' As a result, he says, a lawyer who uses a 
few simple marketing techniques can stand out from 
the competition. " When that happens, gelling clients 
is easy."' 

Ward has wrin en a repon entitled. "How To Get 
More Clients In A Month Than You Now Get All 
Year!" whic h revea.ls how any lawyer can use this 
marke ting system to get more clients and increase 
their income. For a FREE copy, call 1-800-562-4627 
for a 2 4-hour FREE recorded message. 
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ny to cum back che clock. T he wise prac­
titioner knows, however, chat while juris­
prudential questions are best lefc for law­
school professors, the mosr recent srare­
mem of the law is che one char will cany 
the weight with your u ial judge. 

In some real-estate contract cases, che 
Berg rules have become very sueamlined. 
Thus in State v. Brown, 92 Wn.App. 586 
(Div. 2 1998), the Court of Appeals af­
firmed summary judgmem in favor of 
the state in a drug forfeiture of20 acres of 
land used for marijuana agribusiness.41 

Stripped of citacions, the Court wrote: 

In construing a written contract, basic 
principles require char (1) the intent of 
the parties controls; (2) the court as­
certains the intent from reading the 
conu·acr as a whole; and (3) a cou.rr will 
not read an ambigui ty into a contract 
chat is otherwise clear and unambigu­
ous. Interpretation ofan Lmambiguous 
contract is a matter oflaw. If a contract 
is unambiguous, summary judgment 
is proper even if the parties dispute the 
legal effect of a certain provision.42 

Paradoxically, even though a contract 
may be unambiguous, a court may still 
gran.t summa1y judgmem for che wrong 
party. A case in point is Mryer v. Consum­
ers Choice, Inc., 89 Wn.App. 876 (Div. l 
1998). The issue was whether $25,000 
deposited by a buyer of a Bellingham sire 
for a prospective supermarket was "earnest 
money." H ow chis sum was characterized 
was relevant because, relative to the land's 
purchase price, the true earnest money 
either did, or did not, exceed five percent 
of the sales price. This, in rum, was rel­
evant because, w1der RCW 64.04.005, 
forfeiture of the earnest money was the 
exclusive remedy for breach of the real­
estate purchase and sale agreement if the 
earnest money did not exceed five percem 
of the purchase price. 

The trial court found the contract lan­
guage was unan,biguous - only $10,000, 
not $25,000, was the earnest money 
ainoun t. Therefore, the earnest money was 
less chai, five percent of che purchase price, 
and the would-be buyer's lawsuit for spe­
cific performance and for damages was 
dismissed on summary judgment.43 The 
Court of Appeals, on the other hai1d, ex­
an1ined the exact same pUJchase and sale 



agreement, also found the issue of the ear­
nest money amount unambiguous, bur 
held that it totaled $25,000, not $10,000. 
Therefore, the earnest money exceeded five 
percent of the purchase price and swnmary 
judgment should have entered for the 
buyer.44 

There is yet another wrinkle in real es­
tate contract law chat is worth noting. In 
Olson v. Trippel, 77 Wn.App. 545 (Div. 2 
1995), the Court of Appeals reversed the 
trial judge's grant of summa1y judgment 
in favor of defendants and granted sum­
mary judgment to plaintiffs. The case con­
cerned a written easement agreement char 
predated the current owners of the appm­
tenant properties. Defendants built a fence 
to block the easement across their prop­
erry, and plaintiffs sued to maintain it in a 
quiet tide action. The parries bod1 relied 
on the recorded documents, but the de­
fendants also introduced, and persuaded 
the judge to rely upon, four affidavits con­
cerning d1eir intentions in acquiring their 
properry.45The affidavits were all extrinsic 
to the public record, and all related to 
events predating the plaintiffs' acquisition 
of their properry. Although the trial judge 
held d1at "evidence of the intent of the 
parries is always admissible,"46 the Court 
of Appeals ilirew our the affidavits alto­
gether. The Court wrote: 

Assuming without holding that the 
context rule may be applied in a dis­
pute between an original grantor and 
an original grantee of real estate, it can­
not be applied in a dispute between an 
original parry and a subsequent pur­
chaser who is not under a duty of in­
quiry. To hold otherwise would be to 
require chat a subsequent purchaser in­
vestigate not only the chain of tide, but 
also the "context" within which each 
conveyance in the chain was executed. 
T hat would be an impractical burden, 
perhaps an impossible one, and would 
virtually destroy the ucili ry of the real­
estate recording system.47 

In granting summa1y judgment to the 
plaintiffs, the Court of Appeals stated its 
holding Lmequivocally: "[W]e hold that in 
a dispute involving a subsequen c purchaser 
of real estate, as opposed to a dispute be­
tween the original grantor and grantee, the 
inquiry rule displaces the context rule."48 

Business 
Washington courts apply Berg analyses to 
general and special types of business-re­
lated lawsuits. T hus, in Confederated Tribes 
v. Johmon, 135 W n.2d 734 (1998), the 
Washington Supreme Court recited the 
standard Berg touchstones in the context 
of a suit to prevent public disclosure of 
information relating to tribal-scare gam­
bling compacts. As in so many previous 
cases before it, however, the Supreme 
Court affirmed the principle that no ex­
trinsic evidence (and, specifically, not an 
after-the-fact declaration of "intent") 

should be considered if: (1) the extrinsic 
evidence tended to change the meaning 
of what was written; and (2) that die 
meaning of the agreement was apparent 
in itself 49 

Nevertheless, a lawyer is cautioned to 

carefully define terms in a business agree­
ment that one ordinarily cakes for granted. 
Otherwise, a loosely defined or undefined 
term can become the proverbial hole big 
enough to drive a truck through. A case in 
point is Chatterton v. Business Valuation Re­
search, Inc., 90 W n .App. 150 (Div. 3 
1998), a quirky little case in which a mi-
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noricy shareholder of a closely held busi­
ness sued a m utual ly agreed-upon busi.ness 
evaluator (as well as the minority share­
holder's own business from which he was 
retiring) in order co upset the buy-out price 
established by the business evaluator. 

The key issue was the meaning of the 
word "value," as used in the parties' agree­
ment for the business valuation by a third 

parry. The court found the word "value" 
was u ndefined and "inh erently ambigu­
ous." Ir could mean, for example, "fair 
value, intrinsic value, market value, fair 
market value, m 1e value, liquidation value, 
earnings value and acrual value."50 Thus, 
the Appellate Court upheld the u-ial courr's 
consideration of the "circumstances sur­
rounding the formation of the agreemenc," 
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and held that the business evaluator was 
wrong to conclude that the business's fair 
market value was its liquidacion value.51 

Rather, the Court agreed chat the ci rcum­
stan tial evidence showed the parries in­
tended that the business be valued as a 
going concern - a 100 percen t gain to 

the retiring minori ty shareholder.52 

In another lawsuit between "friends," 
DeBenedictis v. Hagen, 77 W u .App. 284 
(Div. 2 1995), the Appellate Court af­
firmed rhe trial court's decision not to 
award any fee to a collection agency hired 
by the one friend co "motivate" his debtor 
buddy to mal<e good on the balance of his 
$45,000 debt. The lender had signed a 
form agreement with Vito DeBenedictis, 
proprietor of the collection agency. When 
the lender ultimately settled up clirectly 
with his old friend and paid no colleccion 
fee to Mr. D eBenedicris, he sued for his 
35 percent commission. 

The debr collector contended that the 
written agreement between his company 
and the lender proved without question 
chat the lender had sold the claim co him. 
The lender, on the other hand, contended 
chat he had on.ly entered into a principal­
agent relationship that he terminated prior 
co settling with the debtor.53 

The courts looked beyond the mere 
language of the collection agreement and 
examined the concext in which it came 
about. That context, in combination with 
the language of the agreement itself, caused 
the Appellate Court to agree with the trial 
judge tl1at the litigants' relationship was 
an assignment for collection, rather than 
a complete sale of a claim.54 

Indeed, che Washington Supreme 
Court has held that "[i]nterpretation of a 
conuact provision is a question oflaw only 
when (1) the interpretation does not de­
pend on the use of extrinsic evidence, or 
(2) only one reasonable inference can be 
drawn from the exu-insic evidence." Tan­
ner Electric Cooperative v. Puget Sound 
Power & light, 128 Wn.2d 656, 674 
(1996) (swnmary judgment reversed in 
contract dispute regarcli.ng which milicy 
had the right to provide electric power to 
a large indusuial customer straddling their 
service boundaries). 

Another corollary to the Berg ru le 
sometimes surfaces in business-contract 
litigation: tl1e parties are presumed to con­
tract in tl1e context of existing law. In State 



v. Farmers Union Grain Co., 80 Wn.App. 
287 (Div. 3 1996), the Court affo-med a 
l 00 percent condemnacion award in fa­
vor of the owner of a WASHDOT-con­
demned building, and denied a tenant's 
claims to a portion of the condemnation 
proceeds. Ac issue was the meaning of a 
condemnation clause contained in the lease 
between the owner and the tenant. 

The Court not only examined rhe fac­
tual context of the lease and the parties' 
testimony about what they thought they 
were tty ing to accomplish, but also con­
sidered the existing statutes and rules of 
law that pertain to judicial condemna­
tion.55 This is consistem with what the 
Washington Supreme Court wrote in l 996 
in the Tanner Electric Cooperative case: 
"Contractual language also must be inter­
preted in light of existing scacutes and rules 
oflaw." Tanner Electric Cooperative v. Puget 
Srmnd Power & Light, 128 Wn.2d 656, 
674 (1996), citing 3 Arthur L. Corbin, 
Comracts § 551, at 198 (1960). This is 
not so much another rule of contract i11-
cerprecation as a rule of common sense. 
No matter how unambiguous theconuact, 
and no matter what the intentions of the 
contracting parties, the courts will not en­
force an illegal contra.er or one chat makes 
no sense in the comext of legal precedent. 

Conclusion 
T his survey of con tract cases should not 
lead you to the conclusion that the legacy 
of Berg v. Hudesman was chaos and anar­
chy in contract law. Where it should lead 
you is to the realization that our Washing­
ton courcs are not always bound by che 
written language of contracts co give effect 
to absurd or unfair consequences. This is 
bad i.f you want to gain from a literal, ab­
surd and unfair result, bur good for che 
general principles of what the legal system 
should do. 

On the other hand , the Berg legacy has 
also limited the extent to which courts may 
throw our wholesale carefuJly crafted and 
dear conrracr language. If there is any 
theme which permeates all of these cases, 
it is that the courts will not permit an 
equalJy absurd and unfair result ro occur 
by admitting extrinsic evidence chat con­
cocts ambiguities. 

Ultimately, Berg and i ts progeny are 
mere tools char lawyers and judges can use 
m do better jusrice in contract law than 

cot1ld be done by a more rigid, black-and­
wlli.re, four-corners-of-the-document rule 
of analysis. Though we live in an age of 
technology and precision, the Berg ap­
proach co conrracr analysis reaffirms char 
contracts are agreements between people, 
not machines. The human insight of a 
judge into the context of an agreement and 
the intent of the parties may be the most 
just, if not the most efficient, method of 
resolving contractual disputes. ;ts, 
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4 For an overview of Washington cases d iscussing Berg, 
see Ctmtmct Lfrigatio11 Post Be1g v. Hudesmnn, Did Your 
Black & White Commct 1im 1 n Lighter Shade of Pale by 
Steven A. Reislet, published in two parts in Bar News, 
June and July 1994. 
5 T his survey is not intended co cover every reported 
case of contract litigation. It begins roughly where rhe 
1994 survey left off See foomore 3, above. 
6 See, gene rally, C ity of Bremerton v. H arbor Ins. Co., 
92 Wn.App. 17, 2 1-22 (Div. 2 1998). 
7 Id. ar 689-90. Although the dissenters in Lynott con­
tended that ,he directors and offi cers insurance policy 
was clear and unambiguous as written, the fact thar ,he 
nine Justices of the Supreme Court could nor even agree 
among thernsdves what the pertinent language meant, 
must mean ipso facto thar ir rruly was ambiguous. 123 
W n.2d at 698. 
8 Id. ar 630. 
9 Id. a t 878-79. 
10 id. at 570-71. 

I I Id. at 784. 
J 2 Id at 884-85. 
13 Id. at 528-529. 
14 Id at 529. 
15 ld. at 951. 
16 !ti. ar 9- 10. 
17 Id. at 8. 
18 Id. at 269. 
19 Id. at 267. 
20 Id. This begs ,he question: ls the context n Je of 
contract incerpretarion our of conrext when the con~ 
tract is subject co federal mandates' O r does rh is excep­
tion apply co any contract thar must be in writing, such 
as contracts for real estate subject co the starute of frauds? 
Compare Jones v. Best, 134 Wn.2d 232 (1998), in 
which the Washington Supreme Court reversed the 
Court of Appeals and reinstated summary judgment 
for plaintiff in a real estate commission dispute. Jones 
turned on an analysis of an attem pted , but uns uccess­
ful modification of a valid contract, i.e., there must be 
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m utual assent to modify a com racr. Id at 240. T he 
dictum, though, was more interesting: 

Having decided there was no rnodificarion of the 
o riginal, written conrract, we need noc determine 
the ourcome of this case Ltnder the Statute of Frauds. 
We note only tbar contracts fo r the sale ofland are 
required ro be in writing, as are agreements autho­
rizing agents m sell or purchase real esrate for a com· 
m ission. It is well settled that subsequent o ral agree­
ments co modify such contracts can run afoul of 
the Statute ofFrnuds if nor performed. We do not 
reach d1 is issue because there was no agreemem, 
o ral o r otherwise, to mod ify ,he valid written con• 
tract. Id. at 24 1. 

21 Id. at 644-45. 
22 id. at 645-46. 
23 Id. at 281. 
24 Id. at 277-78. 
25 Id. at 280-82. 
26 ld. a, 293. 
27 Id. at 295. 
28 Id. at 295-96. 
29 id. at 303-304. 
30 Id. ar 920. Ar issue was whether the former wife 
co,Jd collect reimbursement from her ex-husband for 
his sha re of the hundreds of thousands of dollars ir cost 
t0 give their kids a college education. 
3 1 Id. at 921. 
32 Id. at 925. 
33 Id. ar 924. 
34 ld. at 926-929. 
35 This is the perfect "do-i,-yourselfbrain surgery" story 
to tell your clien ts who ask why they should pay you to 
prepare a standard legal document d,a, ,hey can buy 
for a few bucks ar a booksrore. 
36 Id. at 322-323. 
37 Id. at 326-327. 
38 Id. at 327-328. 
39 T he essential subplot of the case was that resuictive 
covenants could be applied to everyone who, know­
ingly or unknowingly, had bought into d1c community's 
by-laws and plat restrictions; and, furthermore, rhat 
more stringent covenanrs could, through authorized pro­
cesses, later be imposed even on those who did norwanr 
o r know about them. 
40 Id. ar 643-644 . 
4 1 C riminal law aficionados will love rbis twisty little 
ba r-exam-like case that interweaves conrract law, 
Oregon's civil RICO law, W.1Shingron's C riminal Profi­
,eeringAcr, the Uniform Controlled SubsrancesAct and 
real estate law. 
42 Id at 594. 
43 Id ar 879-880. 
44 Id. 
45 Id. at 549. 
46 Id. at 550. 
47 Id. ar 553. 
48 Id 
49 Id. at 752. 
50 Id. at 156. 
5 1 Id. at 156. 
52 Id at 156-157. 
53 Id at 286-287. T his was nor the only factual d is­
pute. The lende r testified how he cold the collector ,hat 
he was a friend of the debtor, and that he d id nor want 
undue pressure brough, to bear. T he collecmr, o n the 
other hand, testified chat rhe lender "was hoping that 
[D eBenedictis] was gonna jack the man up [sic.]." and 
that he was told, "! don't care what you do m thac 
man ... wharever you wane co do, whatever way you \\~Ult 

co do i,, just ge, me my money." 
54 Id. at 292-293. T he court did believe that the col­
lector could have pursued a claim i11 q11t111tum rnemit 
fo r his contingent services rendered up to the time of 
the allegedly wrongful discharge of his agency. The court 
pointed o ut, howL-ver, that the collector had failed m 
introduce evidence ro support a claim for the reason­
able v,Juc of his services. 
55 id. at 292-293. 
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Attorney Representation: 
An Essential Right or Not? 

What is the Standard for Civilized 
Nations? 

0 nJune 27, 1999, at the Access to 
Justice Annual Conference in 
Wenatchee, Washington, there 

was a workshop program on "Civil Gid­
eon: If Not, Why Not?" 1 The keynote 
speaker was che Hon. Earl Johnson, Jr. , 
J uscice of the Court of Appeals of the State 
of California, Los Angeles.2 He stared that: 

Some propositions are so elemental 
and some developments so long over­
due chat once implemented most 
Americans wonder how democratic 
society could have functioned any 
other way. Women's suffrage, the elimi­
nation of de Jure racial discrimination 
and the right to counsel for indigent 
felony defendants are among these 
phenomena.3 

In this article we discuss another fun­
damental right, as yet unrealized, which 
in retrospect probably will appear self-evi­
dent and pre-ordained. That is the right 
co counsel, or more accmately, the right 
co appropriate representation in civiJ cases. 
At some point, Americans will look back 
and ask how concepts like "due process," 
"equal protection of che law," and "equal 
justice under law" were anything but hol­
low phrases while our society still toler­
ated the denial of counsel co low-income 
civil litigants. 

T his seemingly unarguable right to 
counsel was fi rst introduced in Common 
Law more than three centuries before the 
United States Constitution was adopted 
and almost four centuries before the Wash­
ington Scare Constitution came into ex­
istence. In 1495, during the reign ofH enry 
VU, the King signed a law which read, 
translated from ancient English into cur­
rent vernacular: 

• 
Leonard W. Schroeter 

After the said writ of writs be recmned, 
.. . the justices ... shall assign to the 
same poor person or persons, counsel 
learned by their discretions, which shal l 
give their counsels nothing raking for 
the same, and in likewise the same jus­
tices shall appoint an attorney and at­
torneys for the same poor person and 
persons ... which shall do their duties 
without any rewards. 

T his right did not apply in criminal 
cases, but applied in civiJ cases in the com­
mon-law courts for centuries and was ex­
tended co equity courts as well. In present­
day England, the right to counsel in civil 
cases is even broader and lawyers are fully 
compensated out of government funds for 
the services they provide. In 1851, France 
enacted legal aid providing free attorneys 
co indigent persons. Germany followed in 
1877; No1way, 1915; Sweden, 1919; and 
thereafter, Denmark, Belgium, The Neth­
erlands, and virtually all of northern Eu­
rope passed such laws to provide counsel 
for indigents, and co provide for public 
responsibility for their representation. In 
central and southern Europe, Austria had 
the right co counsel in civil cases begin­
ning in 1895. Spain had such a statutory 
right since at lea.st 1855, and Portugal since 
1899. Italy created the right in 1865, and 
in virtually all councries, there was public 
responsibility. 

A major international body, rhe 
Commirree of Ministers of the 
Council of Europe, in 1978 de­

clared chac: "A right co necessary legal aid" 
and the "right of access to justice and co a 
fair hearing" constitute "an essential fea­
ture of any democratic society." In 1979, 
the European Convention on the Protec­
tion of Human Rights and Fundamental 
Freedoms established a m inimal level of 
basic human rights that signatory Emo­
pean nations were expected co maintain. 
The Convention is interpreted by the Eu­
ropean Court of Human Rights, contain­
ing justices drawn from member states. In 
1979, in a case ca.lJ.ed Airey v. Ireland, an 
indigent Irish woman complained chat she 
had been denied a lawyer co litigate her 
judicial separation case. The Come held 
for her and granted a financial award to 
pay for a lawyer. This led co Ireland ex­
panding its legal-aid program to comply 
with the standards of the European court. 
Justice Johnson wondered: " [S]ince the 
right to counsel in civil cases is now deemed 
'a fundamental human right' by most of 
western civilization, how much more is 
required before it becomes an essential in­
gredient of due process in this country?"4 

Another panelist at the Wenatchee Con­
ference was the Hon. Richard B. Sanders, 
Justice of the Washington Scace Supreme 
Court, who spoke on "Access to Justice: A 
Noble Principle in Beggar's Rags." Justice 
Sanders in his presentation and paper 
asked: 

If it is a legitimate role of the govern­
ment to build courthouses and hire 
judges, is it not only a difference in de­
gree, not kind, co assure litigants ad­
equate representation so they may prop­
erly present their case when they go co 
court? Indeed, is not legal representa­
tion a practical necessity that those 
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knowledgeable in the law would have 
to admir: Thar the man who represents 
himself has a fool for a client? 

So che first point is this: Access to 
justice is no more a welfare program 
than maintaining a court system is a 
welfare program. Maintenance of a civil 
court system is so close to the core pur­
pose of government that ic justifies gov­
ernance even when all ocher justifica­
tions fail. 

Bue I suggest the availability oflegal 
representation is not itself the driving 
principle which serves as its own jusci-

ficacion. Rather it is simply an applica­
tion of a more basic principle we call 
access to justice. I would define chis to 
mean the legal right of every individual 
to have his or her grievance determined 
on the merits by an independent judi­
ciary. But if we are to be principled in 
the defense of chis principle, we must 
identify, and confront, barriers to ac­
cess beyond chose represenred by pov­
erty or indigence. After all, what good 
is even a retained attorney by your side 
if the doors co the courthouse are locked 
against you? 
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... [I] f we are truly to access justice, 
we must facilitate that access in a just 
way. We must recognize char the civil 
justice system is a core function of gov­
ernment, which is not only available to 

all, but the responsibility of all to main­
tain. If attorney fees for indigent crimi­
nal defendants and judicial salaries are 
properly borne by the taxpayers as a 
whole, it is equally appropriate of all of 
society, not just the unfortunate few 
who happen to be involved in the judi­
cial system, to make sure the doors of 
the courthouse remain open in form 
and substance . 

. . . In conclusion, let us then defend 
access to justice in the manner chis great 
principle should become accustomed. 
Lee us promote it fairly and consistently 
across the board, recognizing chat its 
origin is not the welfare state but rather 
the state of affairs which exists when 
che government fulfills its basic pur­
pose. To secure our lives, our liberty, 
our property, and our private pursuit 
of happiness in the civil conrext. As chis 
is a public benefit, it is equally a public 
responsibility co be shared by us all, not 
to be shouldered by the few. 

Why is the United States a Human 
Rights Laggard? 

P araphrasing a common witticism: 
"Great ideas have many parents. 
Failures have none." The parentage 

of the "civil gideon" idea is murky. Ir dearly 
coru1otes cl1e right to be represented by 
legal counsel in civil actions, but all of us 
know chat chis is not implemented in real 
life in the United States. Nor is there any 
general consensus chat the existence of the 
"right" has found wide acceptance in 
American policies and judicial policies. As 
a lawyer for almost half a century, it has 
seemed to me intuitively cl1at it is a no­
brainer. The opportunities for meaning­
ful access to the civil justice system are 
largely dependent upon legal representa­
tion, and the likelihood of a just result is 
hugely increased by competent represen­
tation. For chis reason, and because as a 
nation we are constitutionally committed 
to meaningful access to equal justice Lll1-

der law, the creation of the Legal Service 
Corporation (LSC), and the acceptance by 
government to provide legal services for 
some poor, was simply the overdue recog-



nition of the responsibility of the first duty 
of government- protection of the people. 

Bur times have changed. So have the 
political bodies of government, including 
the U.S. Supreme Court. The pursuit of 
justice of the Warren Court was followed 
by the unsettling years of the Burger Court 
and then the sometimes frightening con­
strictions of the Rehnquist Court. Politi­
cal attacks upon the LSC, and the grow­
ing disparity between rich and poor even­
tuated in the present access to justice move­
ment. 

But the language of America's fow1d­
ing constitutional docwnent, the Decla­
ration of Independence, must be the be­
ginning of our inquiry. 1. "We hold these 
Truths co be self-evident" (fundamentality 
- natural law); 2. "chat all Men are cre­
ated equal" (equality principle); 3. "char 
they are endowed by their Creator with 
certain unalienable Rights" (hwnan rights 
cannot be taken away); 4. "chat among 
these are Life, Liberty and che Pursuit of 
H appiness" (the triad of fundamental 
rights); 5. "that to secure these Rights, Gov­
ernments are instiruted among men" (posi­
tive duty of government to protecr the 
people's rights); 6. "deriving their just Pow­
ers from the Consent of the Governees" 
(the people are sovereign; their consent is 
required - democracy).' 

The United Stares Constitution and its 
Bill of Rights speak of justice, due process 
of law, equal protection, equal protection 
of the law, privileges and immunities of 
citizenship, and other terms construed to 
mean right of counsel. Right of counsel 
explicitly is fo und only in the Sixth 
Amendment, bur since a basic principle 
of the federal constitution was chat civil 
justice was co be done in the stares, it was 
understandable that these provisions were 
nor included. The founders felt char rhe 
principles were covered by terms such as 
privileges and immunities of citizenship 
and the Ninth Amendment, which states: 
"che enumeration in the Constitution of 
certain rights shall not be construed to 
deny or disparage others retai.ned by the 
people." The subsequently added Four­
teenth Amendment forbids the states from 
making or enforcing any laws which shall 
abridge the privileges and immuni.ties of 
citizens: "nor shall any state deprive any 
person oflife, liberty or property without 
due process of law; nor deny to any per-

son within irs jurisdiction the equal pro­
recrion of the laws." State constitutions 
without exception provided for right to 
counsel, and much of the backwardness 
of clarifying tl1e meaning of that right has 
arisen from a conscious lacuna between 
federal and state power and a duty to en­
force rights which ir inherited at the birtl1 
of this nation. 

What understanding should we have 
as to the role of right to counsel within 
the meaning of rule oflaw, d ue process of 
law, equal protection of the law, and OLLI" 

other cherished constitutional precepts in 
this century? Ir is useful to see what the 
perceptions of those learned in the subject 
matter have said, in a past well beyond rhe 
memories of any of us today. 
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I n 192 1, Reginald Heber Smith , who 
modestly described himself as "of the 
Boston bar," republished a book en­

titled Justice and the Poor: A Study of the 
Present Denial of justice to the Poor and of 
the Agencies Making More Equal Their Po­
sition Before the Law, with Particular Ref 
erence to Legal Aid Work in the United 
States.6 Smith was a renowned attorney, 
an established scholar, a national leader of 
the bar, and a proponent of justice. In a 
foreword co the first edition in 1919, Elihu 
Root (1845-1937), distinguished lawyer, 
diplomat, Un.iced Scares Senator, Secrera1y 
of Scace, and President of the Carnegie 
Foundation,wroce: 

No one, however, doubts chat it is the 
proper function of government to se­
cure justice. In a broad sense, that is 
the chief thing for which government 
is organized. Nor can anyone question 
chat the highest obligation of govern­
ment is to secure justice for those who, 
because they are poor, and weal<., and 
friendless, find it hard to maintain their 
own rights. This book shows that we 
have not been performing that ducy 
very satisfactorily, and char we ough t 
to bestir ourselves co do better .... We 

have been slow co appreciate the 
changes of conditions which to so great 
an extent have put justice beyond tl1e 
reach of the poor. 

Smith had begun h is p ioneer work in 
che study and formation of "Legal Aid 
Societies" before World War I, w riting co 
call the American Bar Association's atten­
tion to chese problems. His last chapter, 
''A More Equal Administration ofJusrice," 
noted that the right to legal counsel has 
been implemented in other countries with 
success, and then stated: 

We can end the existing denial of jus­
tice co the poor if we can secure an ad­
ministratio n of justice which shall be 
accessible to every person no m aner 
how humble, and which shall be ad­
justed so carefully to the needs of the 
present day world that it cannot be dis­
located, or the evenness of its opera­
tion be disturbed, by tl1e fact of pov­
erty .. . . In the existing machinery of 
justice, there are three defects, w hich 
in their practical results destroy the im­
partiality of the administration of jus­
tice and thereby make impossible that 
absolute equality before the law which 
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the ideal of democracy demands, which 
our form of government was designed 
to secure, and which i c is aying to guar­
antee through a fair and sound substan­
tive law.7 

W ith respect to the right to legal coun­
sel , Smith urged "char the machinery of 
justice can be operated only th rough ar­
corneys," and since 

atto rneys must be paid for their ser­
vices, and that the poor are unable to 

pay for such services, this is the great, 
rhe inherent and fundamental d ifficulty 
- inherent because our legal institu­
tions were framed with the in temion 
that trained advocates should be em­
ployed, and fundamental in the sense 
that no amount of reorganization or 
simplification, short of a complete over­
turn of the whole structure, can en tirely 
remove the necessity for the anorney.8 

I n this last sentence, written more than 
80 years ago, Smi ch noted that his plea 
for justice for the poor contains "our 

best immediate hope for a real ization of 
our ideal of such an equal administration 
of the laws that denial of justice on ac­
count of poverty shall forever be made im­
possible in America." 

Smith, and others who valued our heri­
tage, understood chat no United States 
Supreme Court decision in the 196 years 
since Marbury v. Madison, 5 U.S. 137 
(1803), has altered its understanding of 
the constitutional duties of our judiciary. 
Ir is far m ore than a judicial decision, de­
spite its simple factual context. It is a con­
stitutional document, essential and man­
datory, prescribing constitutional judicial 
duties. It tells us that our courts must be 
guided by English constitutional ism "from 
whence we derive many of the principles 
of our political institutio ns," as well as 
from the constitution and Jaws of the 
United Stares. Our courts inherited the 
Common Law and equity and rhe pow­
ers that flow from that. It reminds us chat 
James Madison, as Secretary of Stare, "is a 
high officer, bur is not above law. Ir is not 
consistent wi th che policy of our political 
institutions, or the manners o f che citizens 
of the United States, that any ministerial 
officer having public duties to perform, 
should be above the compulsion oflaw in 



the exercise of chose duries." le reminds us 
that those who exercise judicial power 
"should be independent." Ir tells us chat 
withholding of Marbury's commission 
was an act "not warramed by law, but vio­
laci ve of a vested legal righc." Justice 
Marshall then proclaims what for almost 
200 years has been the most basic consci­
rucional descripcion of the fundamental 
right co access co justice: 

Tfhe has a right, and chat right has been 
violated, do the laws of his country af­
ford him a remedy? The very essence of 
civil liberry certainly consists in the right 
of eve1y individual to claim the protec­
tion of the laws, whenever he receives 
an injury. One of the first ducies of gov­
ernment is co afford chat proteccion .... 
In the 3d vol. of his Commentaries, p. 
23, Blackstone scares cwo cases in which 
a remedy is afforded by mere operation 
oflaw. "In all ocher cases," he says, "ic is 
a general and indisputable rule, that 
where there is a legal right there is also 
a legal remedy by suit or action at law 
whenever chat right is invaded." ... le 
is a settled and invariable principle in 
the laws of England char every right, 
when withheld, muse have a remedy, 
and every injury its proper redress. The 
government of the Un.ired States has 
been emphatically termed a govern­
ment of laws and not of men. le will 
certainly cease co deserve chis high ap­
pellacion, if the laws furnish no remedy 
for tl1e violacion of a vested legal right. 

Bue Marbury v. Madison is best known 
for its enunciacion of another central prin­
ciple of our jurisprudence - judicial re­
view. This flows from tl1e conscirutionally 
mandated judicial power. It is an essential 
principle of tl1e separation of powers. It 
helps preserve for us and our posteriry, 
proceccion from the political pandering of 
the moment, and the policy passions and 
prejudices of those who know not, or dis­
regard, our fundamental constitutional 
principles. It is wortl1 reading and re-read­
ing. Juscice Marshall, ac the close of his 
h.iscoric opinion, reminds those who have 
the solemn dury of exercising judicial 
power, what their oath of office is: 

I do solemnly swear cha t I wi ll adminis­
ter justice without respect to persons, 

and do equal right to the poor and to the 
rich; and that I wilJ faithfully and im­
parcially discharge all ilie du cies incum­
bent on me as according to the best of 
my abilities and w1derstanding, agree­
ably to the constitution, and laws of 
the United Stares. 

judges who followed him would refresh 
their sense of responsibiliry by knowing 
cheir heritage. 

In che cwo hundred years since Marbury 
v. Madison, the United States Supreme 
Court has seriously lost its m ooring as it 
relates to tl1e fundamentaliry of access to 

justice; the essencialiry of right to counsel; 
che certainryof equal protection Lmder law; Perhaps he intended char lawyers and 
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and rhe responsibiliry and duties o( the 
judiciary co implement individual rights. 
The Courc has affirmed and reaffirmed 
its jurisprudence, often in rhetoric rather 
than in meaningful action. Yet, the obvi­
ous fact is char justice often remains tor­
tured, and individual rights, particularly 
of the poor and oppressed, have been sadly 
ignored and abused.10 

Next month we will review the strange 
and rorruous jurisprudence of the right co 
counsel in civiJ cases, analyzing why we, 
aJmosr alone in civilized industriaJ societ­
ies, still fail to provide justice for the poor. f6i 

NOTES 
I This was (he Fourth Annu:tl event, conducted by the 
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enccs are atrended by judges, bar leaders, and those 
inreresred in working in access ro justice activicy. Each 
conference has included a workshop by rhe Jurispru­
dence Com m ircec of rhe ATJ Board. Each of rhe work­
shops has had as a basis for irs discussion a paper dis­
tributed to participants and wrirren by rhc aurhor of 
this paper who is the chair of rhc com mi tree. This year's 
94-page paper ca_n be procured from Joan Fairbanks at 
the Washingron State Bar Association, or from die au­
thor. This article seeks to introduce the teadcr to the 
issues involved bur for furthe.r and more detailed un­
derstanding o f the questions, the conference paper, its 
circd authorities, and papers and articles of otl1er par­
ricipants can be consulted. 
2 Jusrice Johnson was the chair of rhe working group 
rhat led ro rhe creation of the California ATJ Commis­
sion and a member of ir since irs inception. He was a 
Direcror of the Legal Service Program, Profe$sor of Law 
ar rhe Universiry of Southern California, appellate law­
yer, an d author of I 6 books and some 40 anicles. 
Among them are "The Case for Legally Enforceable 
Right co Represencarion in Civil C1ses for lndigem 
Litigants," 1 l Loy. LA. L Rev. 249 (March 1978), 
and "The Righr ro Counsel in Civil Cases: An Interna­
tional Perspective," 19 Loy. L.A. L. Rev. 34 I ( 1985). 
3 Seejohnson, ibid, 19 Lav. I .A. L. Rev. 341 at 445-
fT. • 

4 Justice Johnson's speech ar the ATJ Conference cov­
ered much of chis material. A videocassette ofit is avail­
able from rhe \'{'ashingron Srate Bar Association or from 
TVW. Details can be found in both the" Righr to Co,m­
se! in Civil Cases," 19 Loy. L.A. L. Rev. 34 l. 
5 "Dechtracion of [ndcpcndencc," Washington St~te 
Btlr News, July 1999. 
6 Published for the Carnegie Foundation for the Ad­
vancemen t ofTcachi ng by Charles Scribner's Sons (New 
York 1921 ). 
7 Smith, ar 240. 
8 Smirh, ar 24 I. 
9 See Schroeter, "Civil Gideon: If Nor, Why Nor?," 
pp. 10-91 , for discussion of some of rhe reasons and 
the citations of rhose rclevanr cases. 
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Gun 

Gun control becomes a matter of intense public interest 
every time there is another terrible mass shooting. We 
hear about gun control, but the frequent debate is not of 
immediate importance to most people, and probably 
most lawyers do not understand the basic issues and fun­
damental federal and state laws regarding gun control. 
This article, which discusses the basic issues and law, is 
not intended to take a position on gun control or fully 
expound on this complex issue. 

The Federal Constitutional Underpinnings 

Part of rhe gun-control debare cen rers around rhe Second Amend­
menr ro rhe U.S. Consrirution, which provides: "A well regulared 
militia, being necessary for the security of a free stare, the right of 
rhe people ro keep and bear arms shalJ nor be infringed." 

Some people reading rhis amendment focus primarily on the 
firsr phrase. T hey believe that the arnendrnenr, alone or in con­
junction with rhe rest of the Bi.II of Rights, gives people a righ t ro 
have fu·earms only if they are associated with a well regulated mili­
tia; these are the "collectivists." O thers - che " individualises" (or 
personal possessioniscs) - focus on the latter part of rhe amend­
m ent, asserring that rhe framers would not have used words simi­
lar ro rhose used co grant individual guaranrees in other amend­
ments in the Bi.I.I of Righ ts (such as the First Amendment's right 
of the "people" to "peaceably assemble," and the Fourth 
Amendment's "right of the people robe secure"), if they had re­
aily meant ro grant o nly a collective right to possess firearms. 

In rhe 1939 case of United States v. Miller, 1 the Supreme Court 
affirmed a convictio n under rhe National Fi rearms Act of 1934 
when rhe defendant carried a sawed-off shotgun across state lines. 
T he Cow1: reasoned chat a sawed-off shotgun was no part of 
o rdinary mili tary equipment, nor could its use contribute to the 
common defense. In deciding rhe defendanr had no right to keep 
a weapon rhac could not be part of any militia's ordinance, the 
Cow-c cerrain.ly implied that people do have the right ro possess 
appropriate weapons which could be used as part of a militia. 

A major difficulty, however, is rhac there are no militias roday. 
Militias were rhe mainstay of earl.y colonial defense because the 
Anglo-Americans disdained a sranding army and because Britain 
could not support one overseas; rhe colo nies had to provide for 
rhei r own defense. Ma.ssa.chusens, for example, adopted chis law 
in 1648: 

• The Legal 
• Underpinnings 

[The militia commander] is hereby enjoined once every year 
at least, and oftener upon needful occasion . .. ro put every 
captain and officer of their companies in rheir places, and to 

instruct chem in their duties according to the rules of milira.iy 
discipline, and to exercise [the militia] according to his best 
skill and abili ries as if he were to lead rhem forth against an 
enemy.2 

In the Uniform Militia Acr of 1792, Congress gave rhe old 
colonial/stare miliria rhe only federal direction it was to have for 
the next 111 yea.i·s. Ir provided rhar ail able-bodied white males of 
the state should be enrolled in che militia under state conuol and 
provide rhemselves wirh a "good musket or firelock."3 

The sra.ce militias dererio rared during the early 19th century, 
and many scares entirely abolished any compulsoty militia sysrem 
between 1831 and 1856. In 1903, the Dick Ace (named after its 
sponsor, Ohio Congressman Charles Dick) rook what was left of 
rhe militia and changed ir inro "two classes - rhe o rganized mi­
litia, robe known as rhe National Gua.i·d ... a.i1d the remainder to 

be known as the Reserve Militia." The Dick Act stares: "orga.i1iza.­
cion, armament and discipline of the organized militia ... shall be 
rhe same as ... prescribed for the Regular and Volumeer Armies."4 

Wirh rhe enactment of rhe National Defense Act of 1916, the 
Natio nal G uard was federalized as a component of rhe United 
Stares Army. Today, rhe Presidenr drafts the Guard for federal 
service and they" ... stand discharged from the mil itia and shall 
be subject to such laws at1d regulations for rhe governmenr of the 
Army of the United Scates.5 The militia of the United Scares con­
sists of a.II able-bodied [males and females] who a.re members of 
rhe National G uard."6 

Federal Regulation 

Whether the Second Amendment gives people rhe right ro per­
sonal possession of non-miliraiy firearms is certainly debarable. Ir 
does seem that the amendment deals wirh "well organized mili­
tias," rhough what to make of ir, given that there are no longer 
any militias, is a poinr ro ponder. Ar any rate, a number offederal 
laws have conditioned and regulated firearms possession, and there 
has been no broadly successful area.ck on rhe righ r of the federal 
government ro do rha.r. 

T he National Fi rearms Act of 1934 (NFA), mentioned above 
in connection wirh the Miller case, was adopted in response ro 
Prohibition-era ga.i1gsrerism (a la The Untouchables) . T he NFA 
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established strict regisu·ation requirements 
and prohibitions on the interstate transfer 
of fully automatic firearms (such as ma­
chine guns) and on short-barreled shot­
guns and rifles. le required anyone pur­
chasing one of these weapons co submit 
to an application process that included fin­
gerprinting, a photograph, a four- to six.­
month waiting period and background 
check, and a $200 transfer tax. The law 
was not retroactive, but it did require chose 
who already owned affected firearms to 
register their arms within 60 days of en­
accment.7 

The next federal foray into gw1 control 
came with the Omnibus Crime Control 
and Safe Streets Act of 1968 (the Gun Con­
trol Act).8 This law was adopted following 
the assassinations of John and Robert 
Kennedy, and Martin Luther King, Jr. It 
was intended to keep fi rearms out of rhe 
hands of chose deemed unfit to possess 
chem for reasons of age, criminal back­
ground or incompetency (un.lawfi.tl users 
of narcotics and mental incompetents), and 
to assist state law-enforcement authorities 
in combating increasing crime rates. Ir pro­
vided a more rigorous licensing system for 
firearms than che 1934 Act had, and tm­
like char act, it regulated handguns, tight­
ening conrrol over the shipment and sale 
of destructive devices.9 The Gun Control 
Ace also established federal control over all 
persons in the business of importing, 
manufaccuring or dealing iJ1 firearms, and 
it required licensing of and reporting by 
such persons. Finally, it channeled inter­
state commerce in fuearms through feder­
ally .licensed businesses, generally confin­
ing fi rearms transactions by nonlicensees 
to their states of residence, prohibiting the 
importation of semi-automatic weapons 
into the United States. T he Supreme Court 
validated this Act in 1980. 10 

In 1993, Congress adopted the Brady 
Handgw1 Violence Prevention Acc1 1 in re­
sponse to che anempted assassination of 
President Reagan . The Brady Act imposed 
a five-business-day waiting period (for 
stares that did not have one) before allow­
ing the purchase of a handgw1, and looked 
toward che eventual establishment of a na­
tional instant criminal point-of-purchase 
background check system. In 1997, in 
Printzv. UnitedStates, 12 che U.S. Supreme 
Court ruled chat the Brady Ace's obliga­
tions to conduce background checks on 
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prospective handgun purchasers and to 
accept comp leted handgun-applicant 
statements from firearms dealers imposed 
w1constitutional obligations on state of­
ficers co execute federal laws. 

The Violent Crime Control and Law 
Enforcement Ace of 199413 responded to 
th e 1989 school-yard killings of five chil­
dren by a Stockton, California drifter who 
used a Chinese-made AK-47 semi-auto­
matic weapon. The Ace contained provi­
sions for hiring 100,000 new police offic­
ers, building more jails, and promoting 
innovative incarceration programs (such 
as "boot camp"). The Ace also provided 
money co states co develop crime-preven­
tion programs, similar to those established 
in d1e l 960s and 1970s, to focus on the 
roo t causes of crime. T he most incendiary 
part of the Act (sponsored by Senator 
Diane Feinstein) was its ban on "assault 
weapons." T he ban prohibited the sale or 
possession of 19 specific semi-automatic 
assault weapons, copycat guns and large­
capacity ammunition-feeding devices. 
Semi-automatic guns, which fire one bul­
let or rou nd every time the trigger is 
pressed, automatically load the bu.lier for 
the next shot. As long as the trigger is de­
pressed, automatic weapons (machi ne 
guns) continue to spray bullets. They have 
generally been illegal since 1934 . 

Overal l, federal law prohibits people 
who are nor eligible to possess, receive or 
transport firearms (children, incompe­
tents, fugitives, illegal aliens, etc.) and regu­
lates dealers, requiring that they fill out 
paperwork, including information about 
purchasers and gtms sold. Federal law also 
resu·iccs imersrate sales of guns or mail­
order purchase by individuals (antique fire­
arms are exempt from regulation) and pro­
hibits semi-automatic weapons sales. Ship­
ping or mailing of guns is also restricted, 
and manufacture or sale of armor-pierc­
ing ammunition is illegal. Authority to ad­
minister and enforce these laws rests with 
the Secretary of the Treasury. The Secre­
tary has delegated responsibility of enforc­
ing the law to the Bureau of Alcohol, To­
bacco and Firearms (ATF) and to rhe 
United States Customs Service for over­
seeing exportation restrictions. 

Washington State Cun Control 
Regardless of how the Second Amendment 
to che U.S. Constitution is interpreted, it 



restricts the federal government from in­
terfering with some aspects of gun owner­
ship. The U.S. Supreme Court has never, 
however, incorporated the Second Amend­
ment against any srare.1·1 The states could, 
in theory, have absolute comrol of guns. 
The Washington State Constitution ad­
dresses gw1 ownership in Article 1, Sec­
tion 24 of rhe scare Constirurion: 

The right of die individual citizen to 
bear arms in defense of himself, or rhe 
state, shall nor be impaired, but noth­
ing in chis section shall be construed as 
aurhorizi.ng ind ividuals or corporations 
to organize, maintain, or employ an 
armed body of men. 

The main body of Washington stare 
gw1-con rrol law is ar RCW 9. 41. Like die 
federal law, stare law operates on three lev­
els: ir regulates commercial sales, restricts 
possession to competent people, and pro­
hibirs possession of some kinds ofnrearms. 
The law restricts convicts' possession of 
firearms, limirs the carrying of a concealed 
weapon to diose with permits (except in a 
person's home or business), restricts carry­
ing guns in m otor vehicles (nor including 
law-enforcement personnel and hobby­
ists), regulates the issuing of licenses to 
carry pistols or concealed weapons (requir­
ing application to die sheriff or police, giv­
ing name, address, description and finger­
prints), and provides char the sheriff issue 
the four-year permit within 30 days, un­
less d1e applicant is disqualified (minors, 
or chose who are insane or drunk). Wash­
ington law regulates commercial sales of 
pistols ro licensed persons and provides a 
five-day waiting period, bur no one con­
victed of a crime of violence or any person 
who has an oursranding arrest warrant may 
be sold a gun. The law allows for confisca­
tion of guns from people who violate the 
state gun-conu-ol law, and requires licens­
ing and regulation of dealers. Addition­
ally, it prohibi ts rhe possession of machine 
guns (with some exceptions for law-en­
forcemem officials) and carry ing guns in 
certain places (schools, jails, courtrooms, 
bars, mental-health facilities). T he act also 
preempts local regulation. RCW 77.16 
(hunting laws) prohibits cany ing loaded 
shotguns or rifles in cars and shooting 
across roads. (This is nor a complete sw11-
maiy of the law.) 

Efficacy of Gun-Control Laws 

If the purpose of the Second Amendment 
is to allow the ci tizenry to defend itself 
against a.ii oppressive federal government 
(which seems to be pare of what the 
Amendment was, or is, abour), then dis­
allowing people possession of such fire­
power as would be necessary to confront 
an armed federal force undermines the 
Amendment. Bur allowing people to pos­
sess machine gw1s and ocher weapons as 
would be needed to deal with the regular 
Army seems highly inconsistent wi ch good 
social pol icy ai1d a shocking admission d1at 
ours is, at least potentially, a lawless soci­
ety. The Second Amendmenr does make 
mention of a "well-regulated militia," bur 
there is no militia anymore. Som e people 
have fai d1 d1ar our government will not 
- like die German government in rhe 
1930s or die Yugoslav government in the 
1990s- oppress us. They bel ieve chat we 
have a strong rule of law and must work 
to create a decent sociery where guns are 
not part of die culture. Ochers have no 
such faid, in government. History does nor 
say they are wrong, and the arguments 
abour rhe Second Am endment continue. 

No one argues chat criminals, incom­
petents ai1d w1supervised children should 
be denied access to fireai·ms, nor char those 
who commit crimes wid, guns should be 
punished. No one denies rhar ours is a vio­
lent society, and that gw1s contribute to 

some of the violence. Whether conrroUing 
access to guns or addressing the circum­
staiices whicb cause gun violence is the 
proper way to deal with the problem is 
much debated. 

The debate rages with statistics. Some 
people look at rhe sra tistics genera red &om 
gun-conu-ol laws ai1d say chat many acts 
of violence have been prevented by, for 
example, the background-check require­
ment in die Brady Bil l. Srarisrics back up 
char claim, a11d it seems reasonable. Och­
ers say mar if you force law-abiding folks 
ro surrender their firearms, then on ly 
criminals will have gw1s, and crime will 
i_ncrease because criminals are more likely 
to assault unarmed victims, a claim sup­
ported by starisrics. Staring that allowing 
citizens to cai·,y concealed handguns re­
duces violent crimes mal<es some sense.15 

At an individual level, for one person to 

car1y a gun is reasonable, but at the collec­
tive level ir causes social disaster. G un-con-
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trol advocates cite statistics demonstrating 
that in other developed countries there is 
much less lethal violence than in the 

SUTE 2303 · O.\'E L'J/0.\' SQL'ARE 
SHTTLE, \\'.4SHI.\'GTO.\' 98101-3192 L'.S.A. 

TEL: 12061624-6868 FAX: 12061624-0812 

United States, mostly amiburable to the 
availability of guns. Gun-control oppo­
nents cite statistics to demonstrate that if 
only more people in the United States had 
guns, there would be less gun violence. 
Gun-control advocates cite statistics show­
ing that most Americans favor gun con­
trol, but opponents note that most Ameri­
cans don't know which gw1-control laws 
are in effect, nor do they have any consis­
tent sense of what "gun control" ought to 
be. Assault weapons, say gun-control ad­
vocates, serve no useful social purpose. N or 
so, say their opponents; the guns "are ... 
useful for hunting and recreational pur­
poses." 16 Moreover, they state, only very fe 
few guns used in crimes are assault weap­
ons. 

Gun-control opponents insist that gun 
control is nor crime control, and that, fun­
damentally, gun possession is necessary for 
the maintenance of the liberties that make 
d1e United Stares the freest and most dy­
namic society in the world; only with gw1s 
can the weak protect themselves against 
the abusive strong. Gun-control propo­
nents, insisting that U.S. gun-control laws 
are too lax and feebly enforced, believe gun 
control is a requirement for any civilized 
society. What do you think? rb 

Daniel Warner is an associate professor of 
business /,aw at the College of Business at 
Western Washington Unviversity. He is the 
author of a college textbook titled T he Legal 
Environment of Business and is a periodic 
contributor to Bar News. 
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Modern-Day Stress: 
Our Survival Mechanism Gone Awry 

by Jean L. Johnson 
Clinical Social Worker, WSBA Lawyers' Assistance Program 

J udy sac ar her desk feeling completely 
exhausred. She had been working on 
a case fraught with complicated is­

sues. There was a lot at stake for her 
client, and opposing counsel was particu­
larly exasperating due to a contentious 
style chac included the creation of mean­
ingless obscacles as a primary strategy. 
Judy's sleep had suffered for weeks; 
she conscandy felt a constriction in 
her d1esr and had a churning scom­
ach. Inicially her focus on the case 
had been sufficient. In face, at times 
the work unfolded ar an acceler­
ated pace because ilie adrenaline 
was flowing, bur unforrunarely chis 
feeling didn't lase. After a while, 
mental confusion cook hold as a conscan c 
demon, and she was barely able to slog 
tlu·ough rhe day. Now, just thinking about 
tl1e trial dace caused her heart co audibly 
pound. How was she going co carry this 
ouc with a reasonable degree of profession­
alism? More imporrandy, how could she 
continue practicing as an accorney when 
chis pattern was becoming the norm? Judy 
was experiencing a generalized sense off ear 
and felt that many facets of her life were 
spinning our of con u·ol. H er circumstance 
iJlusrrares how ilie elegantly designed life­
saving su·ess response can convert into ilie 
dreaded sustained stress response char in­
evirabl y wreaks physical and emotional 
havoc. 

What Is Stress? 
Stress has become iliac ubiquicous term 
for our response co the enormity of life's 
experience, specifically ilie inevitability of 
life's disappointments, sorrows, tragedies 
and all iliose little rlungs that go wrong. 
Any concept d1at en com passes such a vast 
scope of human experience is unquestion­
ably complex, yer the essence of scress can 
be described in very simple terms. One 

basic definition of srress is "a cognitive, 
emorional and physiological response to 
a life demand." Those cognitive and emo­
tional aspects of the definition suggest char 
individual perceptions of stress are sub­
jective. The stress response, however, also 
triggers a series of significant, identifiable 
physiological changes which , in ilie face 

of real danger, maxim ize one's chances for 
survival Colossal surges from me adrenal 
glands and the mobilization of oilier hor­
mones cause increases in heart rare, blood 
pressure, blood sugar, muscle tension and 
brain activity. Digestion ceases and periph­
eral blood vessels constrict. The body is 
braced for an emergency wiili enhanced 
strength and alermess. 

Stress Response Turned Against Us 

The stress response can be a lifesaver if 
iliere is an immediate, physical d1reat that 
muse be faced . If, however, mis stress re­
sponse is frequently tripped and becomes 
established as a chronic hyper-alert state, 
its protective purpose is turned upside 
down. In fact, medical research provides 
compelling evidence of a strong relation­
ship between chronic stress and certain 
illnesses, specifically heart disease, hyper­
tension, depression and compromised 
immune response. Immune suppression 
is particularly problematic, as it leaves one 
vulnerable to a vast array of diseases and 
physical malfunction. 

H ow does mis life-sa.vi.ng reaction para­
doxically transmute into a potentially for-

midable rhrear co our physical and emo­
tional well-being? Modern life dishes up 
a vast array of complex siruations, and our 
hardwired capability has created an anxi­
ety state iliac is often out of proportion 
and out of place in d1e circumstance, like 
Judy's response co her difficult case and 
contentious opponent. Repeated bouts of 

anxiety triggering high levels of 
stress are related to situations chat 
we actually can live wi ili, nor ones 
mac pose actual danger of me sa­
ber-toothed-tiger variety iliac we 
need to fight with or flee from. 

Many circumstances and 
events in our lives are, by them­
selves, neutral. They are infused 

with specific meaning as a result of our 
learned perceptions and interpretations. 
Society's master teachers, usually our pri­
maiy caregivers, lay the groundwork when 
we are children, and me prevailing cul­
ture continues co shape and define ow· 
reality as we become adults. O ver time 
our stress responses happen aucomatica.lly 
and unconsciously, as mough ilieyare part 
of our very fiber. What accounts for the 
variability among individuals as co what 
is stress-provoking is die idiosyncratic sen­
sitization process ea.ch person is exposed 
co. In o ilier words, what ea.ch of us expe­
riences and learns shapes our percep cions 
and interpretations of situations and 
events. These a.re very powerful influences 
in om lives, yet we may be totally oblivi­
ous to rhe often distorted lens through 
which we view our perceptions. 

The legal profession is particularly sus­
ceptible ro stress because of unrealistic per­
formance demands, me inherent adver­
sarial nature of law, and seemingly end­
less deadlines. Add co d1at unreasonably 
high expectations, established and rein­
forced by one's incessant internal messages 
and insidious cultural influences. These 
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powerful stresses come in the guise of 
thoughts and beliefs such as: 

• Making mistakes is terrible. 
• It is essemial to be loved by everyone. 
• I must always be competent. 
• Eve1y problem has a perfect solution. 
• If others criticize me, I must have done 

something wrong. 
• I can't change the way I think. 
• I muse rarely show weakness or cry. 
• Strong people do nor ask for help. 

• Everyth ing is within my control. 
• Other people should see things the 

same way I do. 
• The world ought to be fair. 

In a profession that provides the per­
ceived possibili ty of an enviable level of 
prestige and sran,s, along with the poten­
tial for lucrative income, one's self worth 
and intrinsic value are constancly on the 
line. Humans are a unique species among 
the animal kingdom in that we have the 

We are pleased to announce the following attorneys recently 
joining the firm as Of Counsel: 

Robert A. Stewart 
Probate, Estate Planning and Probate and Trust Litigation 

Mark S. Nadler 
Environmental, Engineering, Real Estate, Insurance, and 
Construction Law, also a Registered Professional C ivil 
Engineer 

Paul E. Brain 
Commercial Litigation focusing on Real Estate and 
Corporate/Securities Litigation 

John E. Oswald 
Real Estate Development, Financing, Environmental Law, 
and Private Placements 

We also welcome as an associate: 

Michael J. Layton 
Commercial Litigation, Real Estate, Business, and Securities 
Law 

LAW OFFICES 

999 THIRD AVENUE, 30TH FLOOR 

SEATTLE, WASHINGTON 98 104-4088 

FAX: (206) 340-8856 

(206) 682-3333 

4 2 Washington State Bar News• SEPTEMBER 1999 

capacity for self-awareness. The judgment 
of others, as well as our own judgmem 
(whether in the form of criticism or ap­
proval), can smother our spirit. Criticism 
inflicts the obvious wow1ds, but the need 
for approval leaves us no resting place and 
fosters rdemless srriving. Even as we re­
ceive approval we're fearful of its with­
drawal, so we spend our lives pursuing it. 
So much time and energy is squandered 
on maintaining this elusive high approval 
rating that we lose our direction and, in 
the process, our sense of who we are. 

We live in a society of unprecedented 
wealth. We are well-fed, sheltered and 
educated. Yet, ironically, our sense of self 
worth and what is satisfying eludes us as 
never before. T his is not on the mind of 
the lion battling for dominance, nor the 
rabbit scurrying from becoming some 
other beast's prey. We are an anomaly 
among living crearures as we desperately 
try to protect ourselves and survive bocl1 
physically and psychologically, as even a 
mild criticism of one's performance can 
be responded to as though it were a mor­
tal attack, a cl1reat to one's very survival. 
There is an insci.nctive inclination to elimi­
nate the stress. Some favorite coping 
mechanisms that can temporarily allevi­
ate stress are, however, disastrous in the 
long run. T hey provide only temporary 
refuge, escape or release, and at consider­
able personal cost. 

Ineffective Ways of Coping with Stress 

• Alcohol and D rug Use. Misuse and 
abuse of substances is a serious problem 
for many members of the legal commu­
nity, often leading to the destruction of 
careers in the absence of timely interven­
non. 
■ Uncontrolled Anger. Anger, used ap­
propriately, can be activating and effec­
tive. Excessive, unconfined anger is physi­
ologically damaging, besmirching to one's 
professional reputation, and devastating 
to relationships. 
• Work Addiction. Don't use your pro­
fession as a means of avoiding the exami­
nation oflife's problems. Work addiction 
is rampant within the legal profession and 
takes its roll, as the unexamined issues 
inevitably come back ro haum us in some 
inescapable fashion. 



Effective Ways of Coping with 
Stress 

• Take honest inventory of all char you 
ingest, and then make healthy selections. 
Dramatically increase vegetables, fruits 
and whole grains in your diet, and mini­
mize sugars. You are what you eat, and 
foods have very specific effects on body 
chemistry. 
• Determine your sleep requirements 
and cry to maintain a consistent sleep 
schedule. Research shows char the major­
ity of Americans are sleep-deprived, which 
can affect work performance and emo­
tional equilibrium. 
• focorporate physical exercise into your 
life. If you're not accusromed to regular 
exercise, select something easy to begin 
with, like walking; it can be done just 
about anywhere, in just about any kind 
of weather, with or without a compan­
ion. Ir can be slow or vigorous, depend­
ing on conditioning or mood. 
• Examine chose expectations that are 
riding roughshod on your life. If there's a 
whiff of perfectionism or intolerance for 
frailties, flaws and mistakes, know it for 
what it is - inational thinking. Reser 
standards so they accommodate your hu­
manness and are reality-based. 

How to Eliminate Some Stress 
• Look at your professional and personal 
environments. Remove the clutter. Iden­
tify what you find to be aesthetically pleas­
ing, and sec up an organizational plan that 
makes sense to you. Make efforts to cre­
ate physical spaces that reflect chose pref­
erences. 
• Scrutinize your attitudes and values 
and become more attuned to how you in­
terpret life events. How do they influence 
your choices and responses? Our CLJrure 
does not contribute to our feeling good 
about ourselves. If we're not productive 
or accomplishing something "significant," 
feelings offailure seep in. Reassess the be­
liefs governing your life. Changes one 
might make char "fly in the face" of our 
cultural norms may, in fact, provide im­
mense relief by opening our minds and 
broadening our perspectives. 
• Allow tune for planning, yet real ize 
much is our of one's control. Stress and 
dissatisfaction occur if we have deter-

mined that our happiness and content­
ment can be experienced only when life 
provides us with specific outcomes. We 
have then given over the control of our 
well-being co external, often random 
forces. 
• Learn how to comfortably and respect­
folly say "no." 
• Become attuned co your natural 
rhythm and pace. You will experience a 
sense of personal control, be less fatigued 
and resentful, be more efficient, and gen-

erally feel more authentic and "in sync" 
with who you are. 
• Learn how co accommodate people 
who upset you. Know they are hurting 
(we're the nastiest when we feel threat­
ened). Muster up compassion, maintain 
your digni ty, and keep contact to a mini­
mum. If it is someone in your personal 
life, ask what keeps you in chat relation­
ship. If it is not possible co eliminate the 
relationship, how can you be healthier 
within it? 

THE LAW FIRM OF 

DORSEY & WHITNEY LLP 
W ELCOMES ITS NEW LAWYERS 

AND ANNOUNCES T HE RELOCATION OF ITS 

SEATTLE, WASHINGTON OFFICE 

PARTNERS 

C HRISTOPHER J . BARRY 

JOHN F. B OESPFLUG 

M ICHAEL JAY B ROWN 

R ICHARD M . C LINTON 

ERIC E BERHARD 

GEORG£ A. F ERRELL 

NANCY L. G ALLUP 

DAVID R. G OODNIGHT 

JAMES R . HERMSEN 

C URT R OY H INELINE 

BRYCE L. H OLLAND, J R. 

JOHN 0 . HOLLINRAKE 

S COT J . J OHNSTON 

OF COUNSEL 

DAN p HUNGATE 

M ARIANN£ O ' B ARA 

ASSOCIATES/ OTHER ATTORNEYS 

K IMBERLEY R . A NDERSON 

TROY T . B AILEY 

BRIGID C ONYB£AR£ BRITTON 

J AMES 0. CLACK 

CHRISTOPHER L. D OERKSEN 

T ODD S. FAIRCHILD 

GAB£ B . G ARTNER 

REBECCA M. GRANT 

B RIAN G RIMM 

J ANICE H ADLEY 

AMY LYNN J ORDAN 

JOSEPH C. K LEIN 

YANA D . K ouBOURLIS 

RANDAL R . JONES 

R OBERT 0. K APLAN 

K YLE B . L UKINS 

T IMOTHY R . OSBORN 

S £R£NA M. S CHOURUP 

E VAN L. S CHWAB 

R ANDALL R . S TEICHEN 

IRWIN L. TREIGER 

J AMES F. TUN£ 

L YND££ WELLS 

W . S COTT W ERT 

D AVID A. ZAPOLSKY 

G LENN P. R ICKARDS 

P AUL W. S TEERE 

M ATTHEW 0. L ATIMER 

RITA V. L ATS/NOVA 

N ORMAN S. M ILKS 

R ICHARD E. M ITCHELL 

C HRISTOPHER L. M OOR£ 

J ILL A . OLSON 

S AMUEL S . OSBORN£ 

T HOMAS M ICHEAL Ros£ 

M ATTHEW W. R UNKEL 

KENNETH G. S AM 

CHARLES E . SHIGLEY 

D EIRDRE C. THOMAS 

D O R S E Y 
~ 

WHITNEY 

SEATTLE 
U.S. BANK CENTRE 

1420 FIFTH AVENUE SEATTL E, WA 98101 

TEL: (206) 903-8800 FAX: (206) 903-8820 

MINNEAPOLIS • NEW YORK• SEATTLE • LONDON • BRUSSELS • HONG KONG 
VANCOUVE R • DENVER • WASHINGTON , D.C. • ORANGE COUNTY • SALT LAKE CITY 

ANCHORAGE • ROCHESTER • FARGO • BILLINGS • GREAT FALLS • MISSOULA 

SEPTEMBER 1999 • Washington State Bar News 43 



■ Reduce disturbing, anxiety-producing 
input and stimulation. American society 
is barraged with seemingly limitless, in­
discriminate information and visual im­
ages. Become your own editor and "de­
lete" chose sources of stress-provoking 
material. 
■ Learn the arc of relaxation. Look imo 

medjcation, yoga, catnaps, short walks. 
■ Talk out your problems with a crusted 
friend or professional. Talkjng can nor­
malize a situation chat can take on frighc­
erung proportions if not verbalized. 
■ Establish a support network of caring 
people. le can, but does not need to, in­
clude family; it can be just one significant 

Don't let an appeal 
catch you off balance. 

Whether you're thinking about appealing or 
you're forced to defend an appeal, the wrong 
move may be costly. John Mele has the 
experience to analyze the merits of any appeal 
and to handle an appeal at any stage. He has 
appeared before all levels of federal and state 
appellate courts, is available for consultation, 
briefing and argument, and wi ll consider a 
variety of fee arrangements. 

JOHN P.MELE 
LA WY ERS 

RYAN , SWANSON & CLEVELAND. PLLC 

1201 Third Avenue, Suite 3400 
Seattle, WA 98 101-3034 

Telephone (206) 464-4224 / Facsimi le (206) 583-0359 
www.ryanlaw.com I E-mail: mele@ryanlaw.com 

You Are Cordially Invited to Attend 

person. Initially, it may be a professional 
who is trustworthy. 

T he truth is there is no magic wand, 
no sure-fire formula for that elu­
sive life of minimal stress. The 

good news is that it is within anyone's ca­
pability to make changes and co bring 
abouc some artitudinal shifts so that life 
can actually be experienced in a different 
and expanded way. le cakes time, effort, 
patience, and a suspension of fmnly held 
beliefs as co just when and how this pro­
cess will unfold. There may be dramatic 
epiphanies or "light bulb" realizarions, but 
more often there is subtle movement and 
gradual shifting. It is about bringing grace, 
a sense of balance, and humor co the un­
expected, difficult and mange times. Just 
coying with the idea of cultivating appre­
ciation for ambiguity, mystery and the 
complexity of human life cakes us off the 
hook of crying co conuol, explajn, change 
and judge. Having allowed some room 
to be really present with oneself and with 
others, our miraculous stress response can 
operate as it should, working.for us in­
stead of agajnst us. /6i 

Thursday 
September 9, 1999 

The Washington State Bar Association 
Annual Awards Dinner and Business Meeting 

• 
Emerald Ballroom 
Cavanaugh's on 

Fifth Avenue 
Seattle 

• 
Reception 6:00 p.m. 

(no-host bar) 
Dinner /Program 

7:00 p.m. 

Please note the name(s) of those attending and indicate your dinner selection(s) . 

_____________ 0 top sirloin O Northwest salmon O vegetarian 

______________ 0 top sirloin O Northwest salmon O vegetarian 

0 top sirloin O Northwest salmon O vegetarian 

TOTAL ENCLOSED $ _ _ _ 

Cost for the dinner is $45 per person. To make your reservation, please return this form (or a 
photocopy) with your check payable to WSBA. Space is limited, so please make your reserva­
tions early. Reservations and payment must be received no later than September 6, 1999. 
Please send to: 

Washington State Bar Association 
Annual Awards Dinner 
2101 Fourth Avenue, Fourth Floor 
Seattle, WA 98121-2330 

If you are unable to join us for dinner, you are most 
welcome to attend the Annual Business Meeting. 
There is no charge for attending the meeting, and 
reservations are not required. 
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<;haA§Jing 1/e-nl.jes 
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Honors and Awards 
East Gares Ministries International, a 
Washington nonprofit organization active 
in C hina, has appointed Seatde lawyer 
David J. Dove co serve a two-year term as 
C hairman of the Board. H e is a real es­
tate attorney with Ryan, Swanson & 
Cleveland, PLLC. 

James L. Austin, Jr. and Floyd L. 
Newland ofKarrTutde Campbell in Se­
attle have been appointed members of the 
Board of Governors of the newly formed 
Bar Association of America and the Com­
monwealth of Independent States. The 
associacion is the first and only nonprofit 
organization devoted to bringing mem­
bers of the legal profession in the United 
States and Canada together with their 
counterparts in the former Soviet Union. 

James Luce of Vancouver, an attorney 
with the Bonneville Power Administra­
cion, has been named to a four-year term 
on the Columbia River Gorge Commis­
sion. The 13-member panel was created 
to oversee the Columbia Gorge National 
Scenic Area. 

Thumbs Up to . . . 6 
Lawyers Helping Hungry Children, an 
alJ-volw1teer organization oflawyers who 
raise money from rhe legal commw1ity 
to help fu nd childhood hunger programs 
in Washington. T his year's fundraising 
breakfast wiU be held on October 12d, 
from 7:30-8:30 a.m at the Sheraton Ho­
tel & Towers in downtown Seattle. For 
more information, call 206-292-5858 . 

Movers and Shakers 
Al Van Kampen has announced the open­
ing of Van Kampen & Associates in Se­
attle. The new law fu-m focuses on intel­
lectual property, ancitrust and health care 
law. 

Cindy Fein Strauss has been named 
as the first-ever vice president for legal ser­
vices ar Swedish Merucal Center in Se­
attle. She will be responsible for address­
ing all legal issues related to Swedish, ei­
ther rurectly or by coordinating legal ser­
vices through outside law firms. 

Traci A. Sammeth has been promoted 
to Of Counsel in Perkins Coie LLP 's Se­
attle office. Sammeth focuses her practice 
on antitrust and trade regulation, consti-

tutional law, corporate and commercial 
litigation, and intellectual property. 

Five new associates have joined Preston 
Gates & Ellis LLP in Seattle. Robert J. 
Dzielak practices commercial licigation in 
federal and stare court. John R. Knapp, 
Jr. represents and advises debtors, Chap­
ter 11 trustees, liquidacing trustees, land­
lords, major secured crerutors and banks. 
Ben Orndorff focuses his praccice on tax 
issues covering corporate tax, 
estates and gift tax, and parmer­
sh i p tax. Maja Chaffe works on 
a variety of legal issues, includ­
ing toxic tore, employment, in­
surance coverage and environ­
mental lirigacion. Anthony R. 
Miles is developing a praccice in 
the firm's busi11ess department, 
with a parcicular emphasis on 
health care law. 

Eric H. Matson is the new 
Senior V ice President-World­
w id e Alliances and General 
Counsel of HaloSource Corporation m 
Seattle. 

Steven D . Jensen has joined Lane 
Powell Spears Lubersky LLP, in the Se­
attle office, as an associate. He concen­
trates his practice in to rt litigation, ERISA 
licigacion and employment law. 

Shawn Carter Lilley is now General 

Counsel of Lone Star North­
west in Seattle. 

Richard C. Martin is a new 
associate ac Leggett & Kramm. 
A former Boeing engineer, his 
practice emphasizes incellectual 
property, labor law and crimi­
nal defense. 

The Tacoma Fi rm of D avies 
Pearson, PC has announced the 
addicion of new associate Mark 
B. Anderson. 

In Memoriam 

Frank S. Hallett passed away June l at 
the age of 84. The former deputy pros­
ecuting attorney also served as the C ity 
Attorney for Castle Rock. 

John S. Hutson, a member of the 
Clark County Bar Associacion and Wash­
ington Scace Trial Lawyers Association, 
passed away June 18 at his home 111 

Vancouver. H e was 45. 

Douglas Smith, of Everett, passed away 
in Jw1e ac the age of 70. H e was perhaps 
best known as a former advisor co Presi­
dent Gerald Ford and for his frequent po­
licical aspi racions (U.S. Senate 1988, U.S. 
HouseofRepresencatives 1990, Snohomish 
County Executive 199 1 and 1995, and 
State Supreme Court I 996 and 1998). ftn 

LEGAL FOUNDATION OF WASHINGTON NOTICE OF PUBLIC MEETING 

The trustees of the Legal Foundation of Washington will meet on 
Septe mber 9, 1999, at the Foundation office, 500 Union Street, Suite 545, 

Seattle, WA. The public may appear in order to comment on the Foundation's 
activities between 8:30-9:00 a.m. This opportunity is made pursuant to 

Article I, Section 1.7 of the Bylaws of the Legal Foundation of Washington. 
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PROTECTING THOSE 
WHO REPRESENT 

OTHERS 
Your clients place their trust in your ability to represent 

their interests.You need Professional Liability coverage that 

can protect you when that trust is challenged. The 
WSBA-sponsored program gives you that coverage. 

- First Dollar Defense 

- Annual Aggregate Deductible 

- Mutual Choice of Defense Counsel 

Attorneys who attend any WSBA-sponsored 

Continuing Legal Education Seminar are 

eligible for a 5% premium discount on their 

next quotation. (Limit of I 0% per policy, 

per attorney.) 

- Limits up to $10,000,000 

- Various Extended Reporting Period options 

- Part-time or Corporate Policies available 

for qualifying attorneys 

To receive more information 

about the WSBA-sponsored 

Professional Liability Program, 

call Pam Blake at: 

The Washington State Bar Association 

Administered by: 

av, 
KIRKE VAN ORS0EL 
a division of Seabury & Smith, Inc. 

Underwritten by: 

• Reli~!~!.~~~nal 



by Sherrie Bennett 

license Fee Increases Ahead 
The July 30-31 meeting of the Board of 
Governors in Pore Ludlow found the gov­
ernors wrestling wicl1 ways to soften the 
blow of an inevitable fee increase for the 
members. H aving previously digested the 
news that an increase was necessary, the 
Board stepped up to bat and designed a 
phase-in process to increase license fees 
over the next three years. This incremen­
tal program will also be accompanied by 
an investigation into potential alternative 
payment arrangements (such as paying by 
credit card). 

Prodded by the necessity of keeping the 
WSBA reserve fund at the optimal eight 
percent, the Board approved increases over 
the next three years (see chart below). 

The Board also approved an increase 
of $3 per year to the Lawyers' Fund for 
Client Protection assessment, raising the 
annual fee from $ 10 to $ 13 fo r each 
WSBA member. 

The Board approved the fmal version 
of the 1999-2000 fiscal year budget. 

Defining the Practice of Law 
After struggling with the definition of what 
it means to "practice law" for at lease 60 
years (according co records kept by the Bar 
Association), the Committee co Defme the 
Practice of Law presented a working defi­
ni tion to the Board. Committee members 
Sceve Crossland, Zanecra Fontes, Peter 
Ehrlichman, J im Andersen and Peter Har­
ris unveiled the following definitive pro­
posal to the Board: 

"Definition of the Practice of Law 
(a) General Definition: The practice oflaw 
is the application of legal principles and 
judgment with regard to the ci rcumscances 
or objectives of another entity or person(s) 
which require the knowledge and skill of 
a person trained in the law. This includes 
but is not limited co: 
1) Giving advice or counsel to others as 

co their legal righ ts or che legal righ ts or 
responsibilities of ochers for fees or other 
consideration. 
2) Selection, drafting, or completion of 

legal documents o r agreements which af­
fect the legal rights of an entity or person(s). 
3) Represencacion of another entity or 

person(s) in a court, or in a formal admin-
istrative adjudicative proceeding or other 
formal dispute resolution process or in an 
administrative adjudicative proceeding in 
which legal pleadings are filed or a record 
is established as the basis for judicial review. 
4) Negotiation of legal rights or respon-

sibilities on behalf of another entity or per­
son(s). 

b) Exceptions and Exclusions: Wheth­
er or not they constitute the practice of 
law, the following are permitted: 
1) Practicing law authorized by a limited 

license co practice pursuant co Admission 
co Practice Rule 8 (special admission for: 
a particular purpose or action; indigent 
rep resentation; educational purposes; 
emeritus membership; house counsel), 9 
(legal inrerns), 12 (limited practice for clos­
ing officers), or 14 (limited practice for 
foreign law consultants). 
2) Serving as a courthouse facilitator pur­

suant co court rule. 

3) Acting as a lay representative autho­
rized by adminimative agencies or tribu­
nals. 
4) Serving in a neutral capacity as a me­

diator, arbitrator, conciliator or facilitator. 
5) Participating in labor negotiations, ar­

bitrations o r conciliations arising under 
collective bargaining righ rs or agreemen cs. 
6) Providing assistance to another co 

complete a form provided by a court for 
protection under chapters 10.14 (harass­
ment) or 26.50 (domestic violence) RCW 
when no fee is charged co do so. 
7) Acting as a legislative lobbyist. 
8) Sale oflegal forms in any format. 
9) Activities which are preempted by 

Federal law. 
10) Such other activities chat che Supreme 
Court has determined by published opin­
ion do not constitute the unlicensed or 
unauthorized practice of law. 

(c) Nonlawyer Assistants: Nothing in 
this rule shall affect die abi lity of nonlaw­
yer assistants co act under the supervision 
of a lawyer in compliance wicl1 Rule 5.3 
of the Rules of Professional Conduct. 

(d) General Information: Nocl1ing in 
chis rule shall affect the ability of a person 
or entity co provide information of a gen­
eral nature about the law and legal proce­
dures co members of the public. 

(e) Governmenta!Agencies: Nothing in 
this rule shall affect die ability of a gov­
ernmental agency to carry out responsi­
bilities provided by law. 

(j) Professional Standards: Nodiing in 
this rule shall be taken co define or affect 
standards for civil liability or professional 
responsibility." 

WSBA Membership License Fee Change for 2000* 
Percent of Increase 8% 8% 8% 

Number 2000 Increase New Increase in Increase New Increase in Increase New Increase in 
of license in fee In Revenues in fee In Revenues in fee in Revenues 

CatttQO!'Y members fee 2001 2001 in2001 2002 2002 In 2002 ~ 003 _ 2003 ln2003 
Active: Yrs. 6 and over •• 17,939 $290 $25 $315 $448,475 $26 $341 $914,889 $27 $368 $1,404,265 
Active: Yrs 4 and 5 1,561 $238 $19 $257 $29,721 $21 $278 $61,821 $22 $300 $96,488 
Active: Yrs 2 and 3 1,566 $145 $12 $157 $18,166 $13 $169 $37,784 $14 $183 $58,973 
Year Admitted*: spring 400 $68 $22 $90 $8,800 $7 $97 $11 ,680 $8 $105 $14,790 
Year Admitted' : fall 600 $38 $12 $50 $7,200 $4 $54 $9,600 $4 $58 $12,192 
Inactive and Emeritus 3,262 $51 $49 $100 $159,838 $8 $108 $185,934 $9 $117 $214,118 
Total 25,328 $672,200 $1,221,708 $1,800,826 
Amount needed to maintain 8% general fund reserve $1 ,000,000 $1 ,300,000 $1,800,000 

Increase inactive and new admittee fees substantially in 2001 because they are low. Other increases are about 8% per year. Achieves 8% general fund target by 2003. 
' Assumes no additional license fee change for 2000. "'Includes all House Counsel. Note: Since license fees are collected for the calendar year, only three-fourths 
of the increases benefit that fiscal year. This has not been factored into these numbers. Partially offsetting this is the fact that membership increases every year. 
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www.alberty.com 
Your Best Source for LLC Forms 

1!;01 
Purchase individual forms. Buy only what 

you need when you need it. 

,un;h'Ji 
Technically superior forms that can be 

understood by your clients. 

Uht31Mii 
Delivered to you over the Internet, 24 

hours a day, ready to use. 

CML COURT BONDS 
Plaintiffs or Defendants 

Next day delivery any 
where in Washington 

425-558-9373 
(888- 587- 4726) 

All bonds in State and 
Federal Proceedings 

Visit our web site 

www.jurisco.com 
Forms, rates and procedures 
online for your convenience. 

9JURISCO 
Lawyers Surety Service 

Peter Ehrlichman explained to rhe 
Board that the Committee was most con­
cerned with striking a balance between pro­
tecting those doing a good job of servic­
ing the public versus those doing an abys­
mal job of servicing the public. Steve 
Crossland cold the Board that the Com­
rn ittee's focus was not one of protection­
ism, bur of consumerism, looking toward 
the goal of protecting the public in setting 
a bright line standard. He also emphasized 
that the Committee envisioned a continu­
ing ad hoc committee to advise as speci£c 
issues arise, as the definition is a "living 
and breathing rule," designed to be adapt­
able to change as needed. 

After much discussion, the Board de­
cided to table the matter until the Sep­
tember 9th meeting in Seattle. The Com­
mittee invites comments prior to that 
meeting, which can be addressed to Steve 
Crossland by e-mail, srcrozz@aol.com, or 
phone, 509-782-4418. 

Public Legal Education Workgroup 
Report 
Judge Marlin Appelwick and Judith Bill­
ings presented the Public Legal Education 
Workgroup report to the Board. T he 
Board approved the report in concept and 
approved the addition of one full-time­
eq uivalent employee position at th e 
WSBA. Governors Theiler and Powers 
emphasized the special importance of edu­
cating children as co the "underpinnings 
of democracy," and underlined the neces­
sity oflooking toward long-term benefits. 

Legislative Committee 

Appointments 
T he Board appointed Klaus Snyder, 
Kathleen Coghlan, Vernon Harkins, 
Daniel Glenn, Harold Federow, Paula 
Littlewood, Todd Ungerecht and Laurie 
Connelly co the Legislative Committee. 
Remaining appointments to the commit­
tee will be made by President-elect Rich­
ard Eymann, to reflect a mix of practice 
areas, d iversity, geographic locations, age, 
experience and other faccors. 

Proposed Court Rule Changes 

The Board adopted a new change to 

CR40(f) regarding disqualification of pre­
assigned judges, to be forwarded to the 
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state Supreme Court for consideration. 
The new proposal reads: "Any right un­
der RCW 4.12.050 to seek disqualifica­
tion of a preassigned judge will be deemed 
waived unless, in addition co the limita­
tions in the statute, the motion and affi­
davit are filed with the court no later than 
thirty days prior co trial before a preas­
signed judge. For purposes of ch.is rule, 
'trial' includes any review of or appeal from 
an administrative body. If a case is reas­
signed co a different judge less than forty 
days prior co trial, a party may then move 
for a change of judge with.in cen days of 
such reassignment, unless the moving 
parry has previously made such a motion." 

The Board also considered proposed 
new Guardian Ad Litem Rules, which can 
be reviewed at www.wsba.org/ c/ ere/home. 
htm. The Board is expected to rake action 
on these proposed rules at the September 
9th meeting. Please let the governor of 
your district know what you th.ink. 

Allstate Meets the Consumer 
Protection Committee 
Regional counsel for Allstate Insurance 
mer with the Board regarding a complaint 
from the Consumer Protection Commit­
tee that Allstate was providing a "Quality 
Service Pledge" and a "Do I Need an Ac­
corney" brochure to claim victims that may 
viola.re the Consumer Protection Act. 
Committee chair Peter Harris urged the 
Board to write to Insurance Commissioner 
Deborah Senn advising of a possible con­
sumer protection violation as well as an 
unauthorized practice oflawviolation. The 
Board referred the matter back to the Con­
sumer Protection Committee co meet with 
Allstate representatives and anyone else 
who wants to be heard on the issue. 

ABA Multi-Disciplinary Practice 

Report 
Tom Fitzpatrick presented an ABA pro­
posal to change the rules regarding shar­
ing fees with and being in business with 
nonlawyers. The proposed rules stress that 
there rn ust still be undivided loyalty co cli­
ents, absolute confidentiality and indepen­
dent judgment of the involved lawyer. The 
Board instructed Washington ABA del­
egates to seek a continuance of the ABA 
vote until the mid-year ABA meeting. fbi 



Reporting Professional Misconduct 

Opinions expressed herein are 
the author's and are not official or 
unofficial WSBA positions. 

Few of us like reporting someone 
else's miscond uct. Whether it is 
called reporting, informing, squeal­

ing, snitching, ratting, tatcling or whiscle­
blowing, it reminds us of primaiy-school 
days and sibling squabbles. fr is simply not 
something you d id , especially if you 
wanted to remain "friends" with someone. 

T he legacy of the past and reality of 
cl1e present lives in each of us and 
forms our judgment. We are in­
clined not to report the offender 
because we wane to give the of­
fender the benefit of the doubt, be­
cause we may prefer not to publi­
cize misconduct in our profession, 
because reporting me offender may 
make it difficult or impossible thereafter 
to deal with cl1e offender, and because we 
don't wane ro gee involved. W e may also 
forgive or discount misconduct since we 
ourselves may have erred or fear we may 
do so. Who ai·e we co cluow me fust scone? 

T he necessity of exposing ethical mis­
conduct, however, has long been recog­
nized by me p rofession. Canon 29 of me 
American Bar Association's Canons of Pro­
fessional Erhics, adopted by me ABA in 
Seaccle on August 27, 1908, d irected that 
"lawyers should expose wimout fear or 
favor before cl1e proper tribunals corrupt 
or dishonest conduce in the profession." 
Washington long ago adopted mac direc­
tive. I Almough the former canons have 
been superseded, current ethical rules still 
echo mis d irective. And yet we still hesi­
tate co do so and rationalize not doing so. 
Perhaps because of mis mixed legacy of 
che past and reality of cl1e present, mere 
are mai1y questions about a lawyer's duty 
to report m iscond uct. T his article looks 
at and answers some of mose questions. 

by Barrie Althoff 
WSBA Chief Disciplinary Counsel 

The Rules 
Washington lawyers are governed by me 
Supreme Court's Rules of Professional 
Conduct (RPCs). RPC 8.3, captioned 
"Reporting Professional M isconduct," 
governs a lawyer's duty to report miscon­
d uct. It states: 

(a) A lawyer having knowledge elm an­
other lawyer has committed a violation 
of the Rules of Professional Conduct 
cl1ar raises a substantial question as co 
char lawyer's honesty, trustworthiness 
or fitness as a lawyer in omer respects, 

should promptly inform me appropri­
ate professional aumority. 
(b) A lawyer having knowledge that a 
judge has committed a violation of ap­
plicable rules of judicial conduct that 
raises a substantial question as to the 
judge's fitn ess for office should 
promptly inform the appropriate au­
thority. 
(c) T his rule does nor require disclo­
sure of in fo rmation otherwise pro­
tected by Rule 1.6. 

T hus, RPC 8.3 requires and limits re­
porting of another lawyer's misconduct co 
(1) a known violation, (2) of the Rules of 
Professional Conduct, (3) cl1at raises "a 
substantial question" as to chat lawyer's 
"honesty, crusrworminess or fitness as a 
lawyer in other respects," but only if (4) 
disclosme of the misconduct is not pro­
hibited by RPC 1.6. Each of mese factors 
is further d iscussed in mis article. 

Judges, as lawyers, are subject to RPC 
8.3's duty co report. In addition , Canon 

3(C) of Washington's Code of Judicial 
Conduct states mat when judges have ac­
tual knowledge of another judge's or of a 
lawyer's misconduct which raises a sub­
stantial question as co meir fitness for of­
fice (judges) or as a lawyer (lawyers), mey 
"should take or in itiate appropriate cor­
rective action, which may include inform­
ing the appropriate autho rity." 

Aspirational, Not Mandatory Duty 
RPC 8.3 states that a lawyer having 
knowledge that anomer lawyer or a judge 
has violated applicable ethical rules 

"should" inform the appropriate 
professional authority. The RPCs 
use me word "shall" to requi re a 
lawyer to engage in specified con­
d uct or face discipline for failing 
ro do so, bu r use rhe word 
"should" to exhort a lawyer to en­
gage in specified conduct for 

which there is no sanction if not done. 
Thus, Washing-con's RPC 8.3 urges a law­
yer co report misconduct, bur if me law­
yer does not, me lawyer will not be disci­
plined. Even mough not subject co disci­
pline for not reporting misconduct, dur­
ing 1998, lawyers filed 125 (six percent), 
and judges 56 (cluee percent), of me 1,976 
written reports of misconduct filed wim 
the WSBA Office of Disciplinary Coun­
sel. 

In adopting RPC 8.3 as aspirational, 
Washington rejected the mandaco1y re­
porting required by Rule 8.3 of the Ameri­
can Bar Association Model Rules of Pro­
fessional Conduct (applicable in most 
states), upon which Washington's RPCs 
are generally based. The WSBA Special 
Task Force appointed to review the Model 
RPCs observed in its 1984 report that 
some of its members felt mat rhe manda­
tory rule would not in fact be followed 
by attorneys and would thus "place an 
honorable attorney in a d ifficult position 
because he or she would be violating an 
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ethical rule. " Other members of che Task 
Force felt the rule made an important 
policy statement and provided protection 
to an attorney who complied with the rule. 

The Task Force ultimately rejected 
mandatory reporting based also on its con­
cern that "a mandatory rule would inhibit 
the usefulness of alcohol and drug abuse 
committees, which operate successfully 
because of the confidenriality of the situ­
ation. This [ABA] rule appeared co require 
such committees to report violations co 
the disciplinary agency." In 1987, the 
Washington Supreme Court adopted Rule 
12.17 of the Rules for Lawyer Discipline 
which makes privileged confidential com­
munications between a lawyer and staff 
or a peer counselor of a lawyer-assistance 
program. Since there is now specific pro­
tection for such communications, part of 
the stated rationale for rejecting manda­
cory reporting no longer remains. There 
has been no action since that amendment, 
however, co make reporting mandatory. 

Client Confidences/ Secrets Must 

Not Be Disclosed 
Both Washington's aspirational reporting 
and the Model Rules' mandacory report­
ing recognize that a lawyer's duty to main­
tain client confidences and secrets is a core 
value of the profession and thus muse su­
persede any duty co report misconduct. 
Washington's RPC 8.3 recognizes this pri­
macy by specifically cautioning that the 
rule does not require disclosure of client 
confidences or secrets protected by RPC 
1.6. Thus, if a lawyer's knowledge of an­
other lawyer's or a judge's misconduct 
arises from a client's confidences or secrets, 
a lawyer may not disclose chat miscon­
duct unless the client gives his or her in­
formed consent or unless otherwise per­
mitted by RPC 1.6. Similarly, RPC 8.3 
does not permit a lawyer co disclose an­
other lawyer's misconduct when the law­
yer learns of that misconduct in the course 
of representing the other lawyer as ro that 
misconduct, since that communication is 
governed by the usual attorney/client 
privilege. Nor, as discussed above, does 
RPC 8.3 require a lawyer acting as a peer 
counselor in the WSBA Lawyers' Assis­
tance Program to report misconduct com­
municated to him or her in chat capacity, 

si nee RLD 12.17 protects that commu­
nication. 

Comment 2 to AHA Model RPC 8.3, 
not adopted by Washington, states char 
"a lawyer should encourage a client to 
consent to disclosure where prosecution 
would nor substantially prejudice the 
client's interests." Since disciplinary au­
thorities protect primarily the public in­
terest, they may not be able ro directly 
benefit rhe client. T hus, tl1e client may 
have lirrle desire co permit disclosure or 
become involved in a lawyer disciplinary 
proceeding. Furrlier, disclosure and con­
seq u enr discipline may remove the 
lawyer's ability to earn an income from 
the practice of law and ability to pay the 
client damages or settlement amounts. 

Under RPC 8.3, where the client's in­
terest in confidentiality and the public's 
interest in disclosure conflict, the client's 
interest prevails and tl1e lawyer is prohib­
ited from reporting the confidential in­
formation unless the client gives his or 
her informed consent. For example, Ari­
zona State Bar Committee on Rules of Pro­
fessional Conduct Opinion 90-13 (1990), 
w1der a mandatory reponing rule, opines 
that a lawyer must respect his client's privi­
leged and confidential communication 
when the client advised she did not want 
reported to any disciplinaiy or law-en­
forcement authority chat she was raped 
and impregnated by her former lawyer. 
The new lawyer had no duty to report 
the misconduct. Similarly, in In re Ethics 
Advisory Panel Opinion No. 92-1, 627 
A.2d 317 (1993), the Rhode Island Su­
preme Court upheld the d uty of confi­
dencialiry over mandatory reporting 
where a lawyer learned through his rep­
resentation that his predecessor had em­
bezzled and repaid client funds where the 
client directed the successor nor to report 
the embezzlemenc co disciplinary authori­
ties. Si rnilarly, Kamas Bar Association Eth­
ics Advisory Services Committee Opinion 
94-13 Qanuary 1995) opined char if the 
spouse diem consenced to the disclosure, 
two parmers learning of a third partner's 
sexual relationship with a client (whose 
spouse was also represented by the same 
third parmer) may have a duty to report 
the conflict of interest to disciplinary au­
thorities. 
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Reasons to Report Even if Reporting 
is Not Mandatory 

If a Washington lawyer will nor be disci­
plined in Washington for nor reporting 
misconduct, why should the lawyer re­
port misconduct or read the rest of this 
article? 

Washington lawyers regulate them­
selves through a discipline system admin­
istered by the Washington Scare Bar As­
sociation. The legal profession and chat 
system are accountable to the public. For 
the profession and self-regulation ro sur­
vive and have credibility, lawyers m use 
themselves adhere ro erliical requirements, 
demand chat ochers do so, and actively 
assure tl1at the system works. When law­
yers turn a blind eye to known miscon­
duct, the public has little reason co crust 
the profession or to permit self-regulation. 
lflawyers do not act against w1ethical law­
yers, those lawyers will continue to harm 
the public and the profession. What may 
appear to a reporting lawyer to be an iso­
lated case of misconduct may, in fact, be 
a widespread pattern of misconduct which 
would likely only appear to a centralized 
disciplinary authority. 

With many lawyers engaged in mulri­
jurisdictional practices, offending lawyers 
may be harming clients and the profes­
sion in many jurisdictions, and reporting 
lawyers may be subject co many different 
reporting requirements, some of which are 
likely mandatory since most ocher juris­
dictions mandate reporting professional 
misconduct. Even though a Washington 
lawyer may not be obligated to report 
misconduct under Washington's RPC 8.3, 
if the lawyer is admitted elsewhere, even 
on a limited pro hac vice basis, tl1e lawyer 
will be subject to ocher jurisdictions' re­
porting requirements. If a lawyer is ad­
mitted in Washington and, for example, 
Illinois (which mandates reporting), and 
knows of another lawyer's misconduct, 
muse the first lawyer report the miscon­
duct? To Washington or to Illinois, or to 
both? Does it matter where the miscon­
duct occurred or where the other lawyer 
is admitted? (See discussion on page 52 
co whom to report misconduct.) 

The leading case on requiring a lawyer 
to report anotl1er lawyer's misconduct is 
In re Himmel, 533 N.E.2d 790 (Ill. , 



1988), wherein an Illinois lawyer was sus­
pended from practice for failing to report 
the unprivileged informatio n (a more 
narrow standard rhan Washington's "con­
fidences and secrets") that his client's prior 
lawyer had converted client funds. Instead 
of reporti ng rhe misconduct, the lawyer 
negotiated a settlement on behalf of his 
client whereby his client agreed nor to ini­
tiate any criminal, civil o r disciplinary 
acrion against the first lawyer. The 
court's decision, the first reported 
case of a lawyer bei_ng clisciplined 
solely for failure to report known 
misconduct of another lawyer, has 
been criticized on a number of 
grounds, but has also served as a 
wakeup call to the profession.2 

Knowledge Required, 
Not Suspicion 
The RPC 8.3 obligation to report mis­
conduct only applies to a lawyer "having 
knowledge" of rhe violation. The termi­
nology secci.on of rhe RPCs defines knowl­
edge as "acrual knowledge of the fact in 
question. A person's knowledge may be 
inferred from circumstances."Thus, mere 
belief, suspicion or rumor of another 
lawyer's misconduct does not u-igger rhe 
duty to clisclose. South Carolina Bar Eth­
ics Advisory Committee Opinion 95-13 
(1995) opines rhat a lawyer having only 
secondhand knowledge of alleged miscon­
duct does not have rhe requisite "knowl­
edge" required to have to report rhat mis­
conduct. The Sourh Carolina court also 
concluded chat a lawyer's duty to report 
misconduct remains even if rhe lawyer's 
client or another lawyer has also reported 
the misconduct. 

Au thorities d iffer o n whether the 
"knowledge" muse be objective or subjec­
tive. Compare, for example, Attorney U 
v. Mississippi Bar, 678 So.2d 963 (Miss. 
1996) wirh Rhode Island Supreme Court 
Ethics Advisory Opinion 95-40. The Mis­
sissippi case, adopting an objective stan­
dard, held cl1at a lawyer is not obligated 
to report misconduct unless rhe lawyer has 
supporciHg evidence whereby a reasonable 
lawyer under the circumstan ces would 
form a ftrm opinion that rhe conduct in 
question had occurred and was of the re­
portable type. 

Self-Reporting Generally Not Required 

Since RPC 8.3 uses the phrase "knowl­
edge char another lawyer has committed a 
violation of the Rules of Professional Con­
duct," the rule generally does nor require 
a lawyer to self-report his or her own di­
rect ethical misconduct, alrhough self- re­
porting may mi tigate any disciplinary 
sanction imposed for such misconducr.3 

RPC 8.3 should similarly be interpreted 

to not require a judge (nearly all of whom 
are also lawyers) ro report his or her own 
erhical misconduct as a judge. 

A lawyer is required to report his or her 
own misconduct, however, when apply­
ing for admission to ru10rher jw·isdiction, 
since RPC 8. 1 requires that a lawyer be 
candid and provide full disclosure in con­
nection with bar admission applications. 
And, subject to a lawyer's constirutional 
right not to incriminate himself or her­
self, a lawyer may be obligated to report 
misconduct of ru10rher lawyer even though 
rhe fuse lawyer may have impmed liabil­
ity as a partner or supervising lawyer un­
der RPC 5.1 for rhac other lawyer's mis­
conduct. For example, Connecticut Bar 
Association Committee on Professional Eth­
ics Informal Opinion 89-2 opi nes that a 
lawyer must report his former partner's 
missing a filing deadline and making mis­
representations to a client even though by 
doing so be might himself have imputed 
responsibili ty for rhar conduct w1der RPC 
5. l (c)(2). 

Only Serious RPC Misconduct to Be 
Reported 
RPC 8.3 limics reporting to a known vio­
lation "of rhe Rules of Professional Con­
duct" rhat raises "a substru1tial question" 
as to rhar lawyer's "honesty, trusrworrhi­
ness or fitness as a lawyer in other respecrs." 
Ocher misconduct for which a lawyer 
might be sanctioned (for example, viola­
tions ofRLD l. 1), but which is not a vio­
lation of rhe RPCs, is not subject ro re­
porting under RPC 8.3. Similarly, as to a 

judge, the only misconduct subject to re­
porting is a violation of "applicable rLJes 
of judicial conduce that raises a substan­
tial questio n as ro a judge's fitness for of­
fice." 

To be reportable, the known miscon­
duct musr raise a "subscanrial" question. 
The terminology section of rhe RPCs de­
fi-nes "substantial" as "denoting a material 
matter of clear and weighty importance." 

Commem 3 to the ABA's Model 
RPCs states that rhe term "sub­
stanrial" refers to rhe "seriousness 
of the possible offense and not rhe 
quantum of evidence of which the 
lawyer is awru·e." Thus, a lawyer's 
minor neglect of a case, or minor 

failure to communicate, or an isolated act 
oflow-level malpractice are likdy nor mis­
conduct of rhe type that should be re­
ported. Texas State Bar Professional Ethics 
Committee Opinion 523 (1997), for ex­
ample, opines that an associate has no duty 
to report known negligent advice of an­
orher associate in the firm. J!!inois State 
Bar Association Advisory Opinion on Pro­
fessional Conduct No. 90-36 opines cl1ar a 
lawyer is not required to report anocl1er 
lawyer for sending a letter mreatening 
criminal and civil charges against the fost 
lawyer's clients even if rhat conduct would 
be prohibited by Illinois emics rules, be­
cause rhe conduce does nor raise a sub­
stru1rial question of rhe type envisioned 
by Illinois's reporting rule. 

RPC 8.3's standard of reportable mis­
conduct relating to a lawyer's "honesty" 
or "trustworthiness" likely includes such 
misconduct as misappropriation of client 
or ocher funds, tbefi:, forgery, bribery, kick­
backs and lack of candor. It is less clear 
what RPC 8.3's standard of misconduct 
relating to "fitness as a lawyer in ocher re­
spects" is intended to cover. Conceivably, 
it coLJd include substantially all other se­
rious RPC violations. 

Threats to Report Misconduct 

Although there is no direct Washington 
aurhority, ABA Formal Opinion 5}4-383 
Quly 5, 1994) opines ch at in a civil case a 
lawyer should nor threaten to report 
known misconduct in order to gai n an 
advanrage because rhe lawyer already bas 
a dury to report rhe misconduct, and that 
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such threats would also be improper if the 
misconduct was not related co the civil 
suit, if the possible charges were not well­
founded in law or fact, or if the threat 
had no substantial purpose other than to 
embarrass, delay or burden another per­
son. Ir would appear that a threat of dis­
ciplinary action, unless in face justified by 
the circumstances of the case, might in 
some cases constitute criminal extortion, 
itself the basis for disciplinary action. 

Settlement Agreements Purporting 
to Preclude Reporting 

A lawyer accused of misconduct might 
seek to condition settlement with a client 
on the client's agreement not to report the 
misconduct to discipli nary authorities. 
Although Washington does not have any 
authority on point, such a bar on report­
ing may well be unenforceable against tl1e 
client as against public policy. If a lawyer's 
client has agreed not to report miscon­
duct, however, the client's new lawyer is 
not free to report that conduct unless the 
client gives his or her informed consent 
to such disclosure.4 

To Whom to Report Misconduct 
RPC 8.3 states that misconduct should 
be reported to "the appropriate profes­
sional authority." For misconduct by a 
lawyer admitted to Washington, the ap­
propriate professional authority is the 
Office of Disciplinary Counsel, Washing­
ton State Bar Association, 2101 Fourth 
Ave., Fourth Fl., Seatde, WA 98121-
2330. For judicial misconduct bya Wash­
ington judge, the appropriate professional 
authority is tl1e Washington Commission 
on Judicial Conduct, P.O. Box 1817, 
Olympia, WA 98507. 

If the misconduct occurs other than 
in Washington, or the reporting or offend­
ing lawyer or judge is admitted to prac­
tice in other jurisdictions, the "appropri­
ate professional authority" may also in­
clude the disciplinary agencies of other 
jurisdictions. ILiinois State Bar Association 
Committee on Professional Ethics Opinion 
94-23 (1995) opines that under Illinois's 
mandatory reporting rule, an lllinois law­
yer who, as a corporate director, learned 
that the company's president and counsel 
(both lawyers Licensed only in New York) 

had engaged in what was for the opinion 
assumed to be dishonest acts muse report 
the two co the Illinois disciplinary author­
ity and also "should" report them to the 
New York disciplinary authority. 

Merely reporting misconduct to the cli­
ent, or being assured such report is made, 
does not satisfy a lawyer's duty to report 
misconduct. For example, in District of 
Columbia Bar Legal Ethics Committee 
Opinion 270 (1997), a lawyer admined 
to his contract lawyer that he had repeat­
edly deceived a client into believing that 
he sent aggressive letters as demanded by 
his diem. In face, the lawyer wrote the 
letters and provided copies to his client, 
but never sent them co the addressee. The 
conuact lawyer asked the lawyer to ad­
vise the client of tl1e deception, which he 
did. The opinion opined that the contract 
lawyer was still obligated to report the mis­
conduct to d isciplinary authorities. 

If a lawyer who has engaged in known 
misconduct is believed to have emotional, 
substance-abuse, or other personal prob­
lems, a reporting lawyer may also want, 
bur is not obliged, to inform tl1e WSBA 
Lawyers' Assistance Program, which may 
be able to help the lawyer confront and 
deal with those problems. While Com­
ment 3 to the ABA Model RPCs (not 
adopted by Washington) states tl1at a "re­
port should be made to the bar discipl in­
ary agency unless some other agency, such 

. . . 
as a peer review agency, 1s more appropn-
ate in the circwnstances," it is clear that 
informing such a program alone does not 
satisfy a lawyer's duty to report the mis­
conduct to the lawyer disciplinary author­
ity, since the disciplinaiy authority's man­
date to hold the lawyer accountable for, 
and protect the public from, misconduct 
cannot be accomplished if the misconduct 
is not known to it. 

A lawyer does not satisfy the duty co 
report misconduct to the appropriate au­
thority, however, merely by reporting it 
to a lawyer assistance prograin. For ex­
ample, Utah Ethics Opinion 98-12 (De­
cember 4, 1998) opines that a lawyer does 
not satisfy Utah's mandatory reporting 
duty by merely reporting to a voluntary 
lawyer assistance program his knowledge 
of a lawyer's illegal use or possession of 
controlled substances unless the program 
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has (which Washington's Lawyers' Assis­
tance Program does not) "some measure 
of aumority or official advisory role in the 
Bar's lawyer-discipline function." Similarly, 
West Virginia Committee on Legal Ethics 
Opinion 92-04 (undated) opines that a 
lawyer who reports to a lawyer assistance 
program an alcoholic lawyer who had mis­
appropriated client funds must also report 
the lawyer to the disciplinary authority. 
Knowledge of another lawyer's misconduct 
gained through participation in such a pro­
gram is, however, generally confidential 
under RLD 12.17 and should not be re­
ported to disciplinary authorities. 

When to Report Misconduct 
Washington's RPC 8.3 states chat a law­
yer knowing misconduct should "prompt­
ly" inform the appropriate professional 
authority. ABAModel RPC 8.3, on which 
Washington's RPC 8.3 is based, does not 
use the term "promptly." US. v. Cantor, 
897 F.Supp. 110 (S.O.N.Y, 1995) sug­
gests that reporting be within a reason­
able time under the particular circum­
stances of ilie case. More helpfully, ABA 
Formal Opinion 94-383 (1994) suggests 
that misconduct of the type envisioned 
by RPC 8.3 should be reported promptly 
and not be used as a bargaining chip in a 
civil case, while less serious misconduct 
not covered by RPC 8.3, or not within 
the jurisdiction of the trial court, should 
instead not be reported until the conclu­
sion of the civil action. 

The author generally recommends that 
misconduct sanctionable by a court, un­
less uuly egregious in nature and likely to 

threaten imminent and serious harm to 

other clients or the public if not reported, 
not be reported to the WSBA w1ti1 che 
conclusion of the civil or criminal pro­
ceeding. This attempts to reconcile com­
peting interests and the reality that disci­
plinary authorities generally will defer tak­
ing action w1ti1 other proceedings are con­
cluded, so as not co interfere with, become 
a party to, or be used for leverage or dis­
covery advantages by the other parties in 
the underlying litigation .5 

Consequences of Reporting or 
Being Reported 
If a lawyer's misconduct is reported, both 



the reporting lawyer and the reported law­
yer are likely concerned about the conse­
quences of the reporting. The reporting 
lawyer may be concerned about retalia­
tion. RLD 12.1 l(b) provides chat com­
munications to the disciplinary authority 
"are absolutely privileged, and no lawsuit 
predicated the reon may be i_nstiruced 
against any grievant, witness or other per­
son providing information."The reported 
lawyer may be uncertain what to 

do. RLD 2.8 generally requires char 
the reported lawyer must cooper­
ate with the disciplinary authority's 
investigation into the alleged mis­
conduct, and chat failure to coop­
erate is, of itself, misconduct.ABA 
Formal Opinion 94-384 (July 5, 1994) 
opines, however, chat a lawyer against 
whom a disciplinary complaint has been 
filed by an opposing counsel in an ongo­
ing matter is neither required nor permit­
ted on chat account alone to withdraw 
&om the representation. Otherwise, of 
course, merely filing a grievance would 
disqualify opposing counsel. 

If the reporting lawyer is a public em­
ployee, Washington's whistle-blower stat­
ute (RCW 42.40) and various federal stat­
utes give the employee some protection 
against retaliation.6 The statures do nor, 
however, authorize the lawyer to disclose 
client confidences or secrets. In U.S. ex 
rel. Doe v. X Corp., 862 F. Supp. 1502, 
1507 (E.D. VA. 1994), an in-house coun­
sel unsuccessfully claimed whistleblower 
protection after being fired for using con­
fidential client information to try to prove 
his formerclienr violared federal law. More 
recently, Doug/.as v. DynMcDermott Petro­
/,eum Operati.ons Co., 144 F.3d 364 (5th 
Cir. 1998) held chat disclosure by an in­
house lawyer of confiden rial employer in­
formation violated Louisiana's RPCs and 
that she was thus not protected by federal 
law from being fired for the disclosure. 

Where the reporting lawyer is not a 
public employee, or is a parmer i nsread of 
an employee, interesting questions arise. 
For an overview of some issues, see Cynthia 
Gendry, "Comment: Ethics - An Attor­
ney's Duty co Report the Professional Mis­
conduct of Co-Workers," 18 Southern Il­
linois University Law Review 603 ( 1994). 

In Wtederv. Skala, 80N.Y.2d628, 609 

N .E.2d 105 (NY, 1992), a law firm asso­
ciate engaged in reportable misconduct 
while representing another associate. The 
second associate reported the misconduct 
to the firm and asked d1e firm to report it 
to disciplinary authorities. When the firm 
declined, the second associate reported the 
misconduct but afte1wards wid1drew his 
complaint. Lacer, the fom reported the 
misconduct. Scill larer, che second associ-

are was fired, allegedly for insisting chat 
the firm report tl1e ocher associace's mis­
conduct. The New York Court of Appeals 
held chat a lawyer's duty co report mis­
conduct to the appropriate disciplinary 
autl1ority is a term implied in law in ev­
ery employmenr conrracr between a law 
firm a11d an employed lawyer and chat an 
employed lawyer fired for insisting char 
the firm report misconduct of one of its 
lawyers could bring a breach of contract 
action against the firm. In Kelly v. Hunton 
&Wtlliams, 1999WL408416 (U.S.D.C., 
E.O.N.Y., 6/17 /99), the Court applied 
Wiederro an unadmitted law firm associ­
ate (law clerk). 

L, Bohatch v. Butler & Binion, 41 Tex. 
Sup.Ct. 308, 977 S.W2d 543 (1998), a 
partner believed another partner over­
billed clients, and internally reported it 
co the firm's managers, who investigated 
and discussed it with d1e client ( who scared 
it was satisfied with d1e bills as reason­
able). It is unclear from the opinion 
whether the matter was ever reported co 
disciplinary authorities. The managers 
cold the reporting partner that the inves­
tigation did nor support her allegations. 
She was also cold she should begin seek­
ing ocher employment, with various rep­
resentations allegedly being made to her 
about interim conrinuarion of her part­
ner benefits. U ltimately, tl1e benefits were 
discontinued, she sued the firm for breach 
of fiduciary duty and of partnership agree­
ment, and the firm expelled her from the 
partnership. The court observed char a law 
firm can expel a partner co protect rela-

rionships both wid1in the firm and with 
cl ien ts, citing among ocher auchoriries, 
Holman v. Coie, 11 Wn.App. 195, 522 
P.2d 515 (l 974); a law 6cm did nor breach 
fiduciary du ty for expelli ng two partners 
because of conrenrious behavior dming 
meeti11gs and because one, a scare sena­
tor, made speech offensive to a major cli­
ent. The Texas court concluded char tl1e 
firm did nor owe the expelled partner a 

duty not co expel her for report­
ing suspected over-buling by an­
ocher panner, bur chat d1e fi rm 
had breached i cs parcne rsh i p 
agreement in the manner it had 
expelled the partner. 

Employed Lawyers 
An employed (or "subordinate") lawyer 
is likely ro feel torn between the RPC 
5 .2(a) admoni tion chat t he Lawyer is 
bound by d1e RPCs notwithstanding char 
the lawyer acted at the direction of an­
od1er person, and the RPC 5.2(6) safe 
harbor chat a subordinate lawyer does not 
violate d1e RPCs if chat lawyer aces in ac­
cordance with a supervisory lawyer's "rea­
sonable resolution of an arguable ques­
tion of professional duty." T he dilemma 
is in determining what in a particular case 
is "reasonable" and what is "arguable." 

An employed lawyer may wa11t, or be 
required by the employer, to first report 
to the employer known misconduct of an­
o ther lawyer (whether o r not an em­
ployee) . Model RPC 1.1 3, relating to an 
organization as a client, although not 
adopted by Washington, may give some 
guidance to a lawyer who learns of mis­
cond ucr by another organization em­
ployee. If the ocher lawyer works within 
the same organization, such initial inter­
nal reporting permits the employer to 

learn of and remedy the misconduct, miti­
gate damages, report it to liabili ty insur­
ers or risk managers, and formally report 
it to the disciplinary authority. While tl1e 
employer may also decide under RLD 8.3 
that the questioned conduct n eed not be 
reported, th e employer may no t prohibit 
the employee from reporting the miscon­
duct to the disciplinary authority (sub­
ject to the employee's duty not co disclose 
client confidences or secrets). Thus, WSBA 
RPC Committee Informal Opinion # 1858 
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(May 14, 1999) (not approved by the 
W SBA Board of Governors or reflecting 
an official WSBA position, but reflecting 
that committee's opinion), opines chat an 
elected prosecutor's direction to a deputy 
prosecutor not to report, under the dep­
uty's own name, known misconduct to 
the disciplinary authority violates RPC 
8.3 (duty to report) and RPC 5.2(a) (re­
sponsibilities of subordinate attorney). If 
the employer is the lawyer whose conduct 
the employee believes should be reported, 
however, public policy would likely not 
support any purported organizational 
duty to first report the misconduct to the 
employer. 

Conclusion 
Reporting another lawyer's serious mis­
conduct to disciplinary authorities is an 
important, if unpleasant, duty of every 
lawyer. Lawyers do not comply with the 
RPCs merely because th.ey can be disci­
plined for not doing so; they do so be­
cause they are ethical and want to serve 
their clients and the public well. Even 
though lawyers cannot be disciplined in 
Washington for not reporting miscon­
duct, they should do so when permitted 
as part of their obligation to the public 
and to the profession. When they do so, 
we, as a profession, prove co the public 
and co ourselves that we cake our professed 
ethics seriously and that we are worthy of 
being entrusted to regulate ourselves. If 
we fail to do so, we forfeit that trust and 
have no right to self-regulation or the re­
spect of the public. {6J 

NOTES 
I WA Session Laws, 1917, Section 20. 
2 See,farexample, authorities collected at ABA Cen­
ter far Professional Responsibility, Annotated Model 
Rules of Professional Conduct, Third Edition ( 1996), 
pp. 554-555. 
3 Standard 9.32(e), ABA Standards for Imposing 
L1wyer Sanctions. 
4 For a thoughtful analysis of rhe difficult compet­
ing interests of clients and of the disciplinary system 
as they relate to such settlement agreements, see Irwin 
Miller, Breaking the Written Code of Silence in legal 
Malpractice Settlement:s, 6 Georgetown Journal of 
Legal Ethics, 187 (1992). 
5 See, far example, In re Discipline of GiUingham, 
126 Wn.2d 624, 896 E2d 656 (1995), footnote 3, 
and WSBA Board of Governors' policies of May 17 
and July 19, 1991. 
6 See Roger C ram ton, The Lawyer as Whist!eblower: 
Confidentiality and the Government Lawyer, 
5 G eorgetown Journal of Legal Erhics 29 1 ( 199 I). 

These notices of imposition of disciplinary 
sanctions and actions are published pursu­
ant to Rule l 1.2(c)(4) of the Supreme 
Court's Rules for Lawyer Discipline, and 
pursuant to the February 18, 1995 policy 
statement of the WSBA Board of Governors. 

For a complete copy of any disciplinary 
decision, call the Washington State Disci­
plinary Board at 206-727-8252, Leaving 
the case name and your address. 

Correction 
The Craig R. Ritchie (WSBA No. 4818) 
d iscipline notice published in the August 
1999 Bar News contains incorrect Rules 
of Professional conduct violations. Mr. 
Ritchie's conduct violated RPC 8.4(d), 
prohibiting conduce prejudicial to the ad­
ministration of justice, and RPC 3.5(6), 
prohibiting ex parte contact with the tri­
bunal. The references in the original no­
tice to RPC 1.1, RPC 8.4(c), and to con­
duce involving falsifying evidence or cow1-
seling or assisting a witness to testify falsely 
are mcorrecc. 

Censured 
Kristina Gibbs (WSBA No. 5361, admit­
ted 1973), of Spokane, has been censured 
pursuant to a stipulation approved by the 
Disciplinary Board on May 21, 1999. The 
discipline is based on her failure to prop­
erly disburse third-party funds. 

Ms. G ibbs represented clients who 
owned and operated a construction busi­
ness. The clients asked M s. Gibbs ro rep­
resent them in a Chapter 13 bankruptcy 
proceeding because they were having 
trouble fmancing ongoing projects. The 
clients then received a $100,000 loan 
from a doctor to fmish work on a resi­
dential project. Ms. Gibbs prepared a 
promissory note and deed of trust in fa­
vor of the doctor, which her clients signed. 
Just prior to closing, the title company 
suggested that Ms. Gibbs ask the doctor 
to release a portion of his security interest 
to payotheroutstandinglien-holders. The 
sale was in jeopardy of failing ifit djd not 
close on time. M s. Gibbs estimated the 
amount of o u tstanding liens on the 
project ar $10,000, and the doctor agreed 
to waive this portion of his security. Ms. 
G ibbs used $6,376 of the doctor's money 
to pay outstanding liens on the project. 
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Instead of returning the remaining $3,624 
to the doctor, Ms. G ibbs disbursed $620 
co tl1e clients for "punch list" items and 
fan1ily living expenses, $81 to another 
creditor, and $2,923 to the bankruptcy 
trustee to make payments to the clients' 
creditors. Ms. ·G ibbs believed that the 
bankruptcy would fail if she did not make 
these payments to the trustee. By making 
these payments, an unrelated project in 
which the doctor had also invested uJti­
mately succeeded. Consequently, the pay­
ments to the bankruptcy trustee may have 
indirectly beneficed the doctor. The doc­
tor retained counsel and requested an ac­
counting. Ms. Gibbs promptly provided 
an accurate accounting. Ms. Gibbs agreed 
to repay the $3,624 to the doctor. By fail­
ing to return cl1e doctor's $3,624 to him, 
Ms. Gibbs' conduct violated RPC 8.4(c), 
prohibiting engaging in conduct involv­
ing dishonesty, fraud, deceit or misrepre­
sentation. 

Jonatl1an Burke represented the Bar As­
sociation. J. Donald Curran represented 
Ms. Gibbs. 

Patrick Seiley (WSBA No. 0679, admit­
ted 197 1), of Spokane, has been censured 
pursuant to a stipulation approved by che 
Disciplinary Board on May 21, 1999. 

M r. Seiley represented a husband and 
wife. Bocl1 suffered separate workplace in­
juries and received benefits from the De­
partment of Labor and Industries. Several 
years lacer, the clients pied gwlty to felony 
charges. T he D epartment of Labor and 
Industries issued an order suspending the 
clients' benefits during the time they 
served their sentences. Mr. Seiley appealed 
chis order to the Industrial Insurance Ap­
peals Board (Board). The Industrial Ap­
peals Judge issued a scheduling order with 
deadlines for submitting factual stipuJa­
cions and briefing. Mr. Seiley fai led to file 
the required pleadings prior to the ordered 
deadlines. The Judge granted Mr. Seiley 
additional time to file his pleadings. Mr. 
Seiley submitted a factual stipuJacion rwo 
days after cl1e continued dace and did not 
submit a brie( T he Department of Labor 
and Industries filed a motion to dismiss 
the clients' appeal. Mr. Seiley did not file 
a response to the morion to dismiss. Dur­
ing chis time period, Mr. Seiley was repre-



senrjng orher clienrs in our-of-county and 
OU[-of-srare proceerungs. M r. Sriley senc 
rwo legal i.merns ro rhe dismissal heari ng 
ro inform che Judge char he could nor ar­
cend, because he was representing another 
d i.enc in a federal court criminal proceed­
ing. The Judge entered a proposed o rder 
rusmissing the cliems' appeal, c iting the 
"unexcused frulure of Mr. StiJey to present 
evidence at the time sec for hearing and 
for otherwise failing to comply w ith the 
pre-hearing order." The Board denied Mr. 
Stiley's peririon for review of this order. The 
Superior Court affirmed the Board's deci­
sion. By fruli ng to timely file a brief sup­
porting his clients' drums, Mr. Stiley's con­
duct violated Rules of Professional Con­
duct 1.3, requiring a lawyerto exercise rea­
sonable ruligence and promptness in rep­
resenting a client. 

Jonarhan Burke represented the Bar 
Association. Mr. Stiley represented him­
self. ~ 

Notice of Hearing on Petition 
for Reinstatement 

A petition for reinstatement after res­
ignation with ruscip line penrung has 
been filed on behalf of Anton J. 
Miller, who resigned effective May 
15, 1987. Miller practiced in Pierce 
County, Washington. 

H earing on Miller's petition will 
be conducted before the Character 
and Fitness Committee on Saturday, 
October 9, 1999. On or before the 
date of the hearing, anyone wishing 
to d o so may file with the Character 
and Fitness Committee a w ritten 
statement for o r against reinstate­
ment, serti.ng forth factual m atters 
showing that the petitioner does o r 
d oes not meet the reqwremems of 
RLD 9.6(a). Except by its leave, no 
person other than the petitioner or 
petitioner's counsel shalJ be heard 
o rally by the C haracter and Fitness 
Committee. Statements should be 
submitted to Robert D. Welden, 
General Cow1sel, Washjngton State 
Bar Association , 2 101 Fourth Av­
en ue, 4th Floor, Seattle, WA 9812 1-

2330. 
T his notice is published pursu­

ant to RLD 9.5(a) and WSBA By­
laws Art. ll(G)(3)(c). 

Update Published to WSBA's Washington Community Property Deskbook 
Ger the latest developments in Washington communi ty property law and analysis of 
their impacr from the experts who reach it at Washington's three law schools. The 
update ro che 'v?flshingt,on Community Propertydeskbook has just been completed by 
T homas R. Andrews, Professor ofL-iw at the University ofWasrungcon Law School; 
W illiam C. Oltman, Professor ofL1w at Searcle University School ofL1w; and Gary 
C. Randall, Professor Emeri tus of Law at Gonzaga University School of Law. The 
378-page cumulative supplement inrerleafs with the original deskbook, previously 
supplemented in 1997, co create an 800-page treatise. 

The update features coverage of new developments, including: unmarried co­
habitants and "pseudo-community property"; new family allowance provisions added 
by Chapter 11.54 RCW; federal preemption (particularly under ERISA); treatment 
of disability-insurance benefits; conflict-of-laws issues in characterization of marital 
property (when one spouse abandons the other and takes up a new domicile and a 
new spouse withom divorcing the first one); and liability of step-parents for non­
custodial cl1ildren. 

The Supplement is priced at an affordable $75, plus tax and shipping. T he cost of 
the 800-page deskbook and supplement set has been reduced from $150 to $110, 
plus tax and shipping. You can save an additional 10 percent if you sign up ro auro­
matically receive and be invoiced for additional updates and new editions. To pur­
chase the book or for fi.1rth.er information, call the WSBA Service Center at 800-
945-WSBA or 206-443-WSBA. 

Volunteer Attorney Speaks on Estate Planning 
When asked why he volunteers for the WSBA Speakers Bureau, atrorney John A 
Rorem of G ig Harbor sajd, 'Tm here because I love co speak on the law." Rorem rud 
just chat on July 20, when he gave a presentation on "Simplifying Estate Planning" 
to Weyerhaeuser Forestry Research Company employees in Centralia. 

Ro rem spent an hour with the employees, many of whom are nearing retirement 
age, du ring their monthly staff meeting. His presentation focused on how parrjcu.lar 
types of estate-planning documents can be used, explaining the pros and cons of 
each. Rorem used stories from his own experiences as examples ro aid in the employ­
ees' understanding. 

Weyerhaeuser Company event organizer Gary Ritchie said: "Rorem is a delight­
ful and entertaining speaker!" The Weyerhaeuser employees were appreciative of the 
service offered by the WSBA and will request a speaker again in the future as rhe 
need arises. 

The WSBA Speakers Bureau is a public-education service provided by lawyers 
who volunteer thei r rime and expertise co help citizens understand how the legal 
system works and how laws affect their lives. Lawyers speak co civic, professional and 
school groups on over I 00 topics, in addition co offering guidance in mock-trial 
programs. You can help mal<e a difference in ocher people's lives by supporting the 
WSBA Speakers Bureau. If you have ideas or questions or would like co join the 
Speakers Bureau, please con race che Speakers Bureau Coordinator, Amy O'Donnell, 
at 206-727-8213 or e-mrul amyo@wsba.org. 

Thurston County Young Lawyers Fundraiser 
The Thurston Coun ty Young Lawyers Association will host its second annual 
fi..111draisi11g dinner and silent auction Samrday, September 25, I 999. Proceeds from 
the event will be used co provide a college scholarship to a Thurston County high­
school senior interested in pursuing a legal career. The 1998 silenc auction resul ted 
in the award of a $1,000 scholarship co a studenc from Capital H igh School. 

The public is invited co attend chis evenc, to be held at Ramblin' Jack's Restaurnnc 
(banquet room) in O lympia. Tickers are $20 per person and can be purchased in 
advance or at che door. T he silenc auction wi ll begin promptly at 6:30 p.m. 

T he Thurston County Young Lawyers Association is a nonprofit organization 
whose membership consists ofThurscon County lawyers in their firsr five years of 
practice and/or those under 36 years of age. T he Association provides programs and 
services of special incerest ro it~ members and to the Thurston County community. 

For tickets or information, please contact Christy Todd at 360-455-9595. 
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Section Annual Reports 
Excerpced from che Sections' recently submicced Annual Re­
porcs. Look for the WSBA Committee Annual Reports in the 
Occober FYI. 

Alcernative Dispute Resolution 
The Section's 8th Annual Northwesc ADR Conference, jointly 
sponsored with the University ofWashingcon Law Foundation, 
drew record attendance. Easy access ro the Section's ADR Di­
recroty is now available ch rough the Section's page on the WSBA 
website. The Court Rules and Legislacion Commiccee consid­
ered a number of matters; scudy and comment were prepared 
on: (1) the Trust and Escace Dispuce Resolution Act (TEDRA), 
(2) a proposed sratuce co authorize mediation in guardianship 
proceedings, and (3) the WSBA's proposed rule defining che 
practice of law. The Seccion concinued ics outreach efforts , fo­
cusing especially on tl1e law-school community and pracricio­
ners who [jve and work oucside che greacer Seattle area. 

Antitrust, Consumer Protection and Unfrur Business Practices 
T he Section reporcs chac ics annual seminar, held in November, 
was well received and financially successful, wi th uniformly ex­
cellenc presencarions. In June, revised Section by-laws were 
adopced. The Section is well underway coward the publication 
of a new revision of ics handbook on state antitrust and con­
sumer procection law. 

Business Law 
The Section sponsored cwo major CLEs: the Northwest Securi­
ties Inscicure and che Mid-year Meeting. The Securities Com­
m ircee continued its informal "Meet the Securities Regulacors" 
program, and the Partnership Committee co-hosted with the 
WSBA a seminar on the new Revised Uniform Parmership Act. 
T he Seccion's Ad Hoc Committee on Legal Opinions published 
its report on opinion letter practices in Washington. The Com­
mittee on Conflicts oflnterest in Business L-iw is working on an 
updated version of its Conflicts of Interest in Business Transactions 
deskbook, while the Corporate Act Revision Committee has 
begun a project co assemble and publish the comments pre­
pared by the Committee over the last 10 years in connection 
with RCW 23B (the Business Corporation Act). T he Law of 
Commerce in Cyberspace Committee commented on proposed 
changes co Wash ington's Digital Signarures Act, and during tl1e 
upcoming year anticipates an active agenda induding consider­
ation of cwo proposed wuform acts - the Uniform Computer 
Information Transact ions Act and the Uniform Electronic Trans­
actions Act. 

Corporate Law Department 
The Seer.ion sponsored a Corporate Counsel Institute, a one­
day progran1 designed to educate and update corporate lawyers 
on key current issues. The Section continued its successful pro­
gram of quarterly dinners, as well as informal luncheon and 
breakfast C LE round-table sessions. The Seccion also published 
an updated directory of corporare counsel in Washington and a 
quarterly newsletter, Corporate Counsel. 

Creditor/Debtor 
Together with tl1e O regon State Bar, the Section sponsored tl1e 
11th annual Northwest Bankruptcy lnsrirure, bringing over 200 
people co Seattle for the seminar. The Section has been accive in 
edicing materials and in providing financial support for various 
community legal-services organizations. The Seccion remruns 
tl1e only inscirution with a statewide membership involved in 

56 Washington State Bar News • SEPTEMBER 1999 

the credicor/debtor law field, and as such, it is routinely requested 
to comment on tl1e administration of the courcs and the imple­
mentation of various courc rules. For the second consecutive 
year, tl1e Section, through its chair, participated in the annual 
conference of Washington bankruptcy judges. 

Criminal Law 
The Section hosted cwo seminars - an ethics seminar (tl1e 
Section's third), and a seminar focused on sentencing. Botl1 were 
well attended, had ourstanding faculty, and included law sru­
dencs. The Section also co-sponsored che annual Criminal Jus­
tice lnscirure witl1 tl1e WSBA-CLE. Section Chair David Skeen 
served as moderator, and several members of the Execmive Board 
and Section were speakers. The Seccion's web page concinued co 
grow. 

Elder Law 
This was a busy year legislatively, as tl1e Section was involved in 
reviewing draft recommendacions of the Washington H eal th 
Care Association concerning code direccive surrogate decisions. 
A dialogue was created witl1 the Washington Health Care Asso­
ciation, che Department of Social and Health Services, the At­
tomey General's Office, and the King County Bar Association 
Elder Law Section concenung the policies. The Seccion sup­
ported House Bi ll 1525, which proposed that mediation and 
alternative dispute resolution be available by court order in guard­
ians mp cases under appropriate circumstances in posc-appoint­
menc disputes. Senate Bill 5447 attached co House Bill 1525 
was unanimously opposed by the Section for its attempts co 
treat RCW 11.88 guardians ad litem tl1e same as RCW 26.09 
guardians ad lirem under o ne broad umbrella. The Elder Law 
Consumer Information pamphlet was completed and is now 
available in printed format and on the WSBA website. T he Sec­
cion sponsored a CLE citied Elder Law Update and Ocher Ar­
eas, held in Seattle and Spokane. 

Family Law 
The Section's Executive Committee devoted che majo rity ofics 
meetjng rime co the review of proposed legislation. With the 
addition of the Section's Legislative Coordinator, the views of 
Section members are being heard in the Legislature, where House 
and Senate members now look co che Section for counsel on 
issues such as relocation, third-parry access ro children, and 
parenting p lans. The Section rakes pride in the enactment of 
C hapter 174 of the Laws of 1999, whidi deals with the modifi­
cation of parenting plans. ln conjunction with its Mid-year 
Meecing, the Section presented awards co King County Supe­
rior Cow·t Judge Deborali Fleck Ourisc of the Year), Martha 
Cohen and the King Coun ty Superior Court Office of Inter­
preters Services (Professional of the Year), and BeHevue attorney 
and WSBA Governor Marijean Mosd1etto (Attorney of the Year). 

Health Law 
T he Section continues to provide educational services co its 
members through mini CLE seminars. T hese short (l-l/2 hour) 
presentacions focus o n late-breaking issues in health law. Topics 
covered ranged from compliance with the federal Emergency 
Medical Treatmenc and Active Labor Act co legal issues affect­
ing health-care provider Y2K compliance efforts. The Section's 
newslerter provides a forum for Seccion activi ties and more thor­
ough exposicion of recenr legal developments. 

Law Practice Management and Technology 
The Section worked with WSBA-CLE co sponsor the first an-



nual "New Lawyer" C LE presentation aimed ar solo practitio­
ners wirh less than three years' experience. T he Section has con­
tinued co have a presence on che Law Office Management As­
sistance Program (LOMAP) steering committee, currently fo­
cusing on promoting rhe awareness of chis service co WSBA 
members. The Section's b rown-bag lunches have continued; 
topics have been as diverse as "Marketing for tl1e Law Office" 
and "Mo civacing Associates." Members are kept informed 
through a quarterly newsletter and an e-mail discussion group. 

Public Procurement and Private Construction 
The Section focuses on statures regula tions and cases rhar relate 
or pertain ro the field of public procurement and private con­
struction comracrs. The Section sponsored a C LE titled "Keep­
ing Currenr," with Secretary ofTransportation Sid Morrison as 
tl1e lw1cheon speaker. The Section's cradicion of forum meet­
ings was continued - these small, informal, after-work gather­
ings keep members abreast of timely copies of interest, and pro­
vide the opportunity for professional networking and the ex­
change of information, experience and ideas. 

Real Property, Probate and Trust 
The Section continued its involvement in legislative marcers, 
reviewing and commencing upon numerous proposed biUs.1999 
saw the passage of che Trust and £scare Dispute Resolution Acr 
(TEDRA), a bill drafted and sponsored by the Section. The 
Section presented several successful C LE seminars in conjunc­
tion witl1 WSBA-CLE, and conducted its annual 2-1 /2 day 
mid-year meeting and conference. T he Section disa·ibuced co 
its members a C D -ROM conraining all scate starurory and ad­
ministrative code materials most closely associated wim a real 
property or trust and estates practice, continued publication of 
its quarterly newsletter, and establ ished pages on me WSBA 
website. 

Senior Lawyers 
Membership in tl1e Section is now 150 members strong. A news­
letter focusing on pose-law-practice activities is produced quar­
terly. T he Section's Second Annual Meeting, an all-day evenr, 
was held in August. The Annual Meeting gave attendees me 
opportunity ro meet and socialize wim fellow members, while 
ics educational programs provided attendees witl1 C LE credits. 

We regret char reports from che following sections were nor re­
ceived in time for publication: Administrative L1w, Environ­
menral and Land Use, General Practice, Indian Law, lmellec­
rual Property, Internacional Practice, Li tigation Law, Taxation 
Law, and World Peace T hrough Law. 

Mandatory Continuing Legal Education (MCLE) Reporting 
(Group 2 - Reporting January 2000) 
Every active lawyer is required ro file a report only every chi rd 
year, but must report a minimum of 4 5 credit hours earned dLLr­
ing mar three-year period. T his yea1~ Group 2 (defi ned below) is 
required ro report 45 CLE cred its, includ ing 6 ethics credits. 

All active members are divided into three reporting groups 
based upon year of admission: 

Group 1: Admitted through 1975 and in I 991, I 994 or 1997* 
Group 2: Admitted I 976 through 1983 and in 1992, 1995 or 1998* 
Group 3: Admirced 1984 rhrough 1990 and in 1993, 1996 or 1999"' 

~New admirrees are exempr; see "Newly Admirred Members." 

Group 1 will be required co reporc45 credits, including 6 ethics 
cred its by February l , 2002. 

Group 2 will be required co report 45 credits, including 6 ethics 
credits, by February I, 2000. 
Group 3 will be required ro report 45 credits, including 6 ethics 
credits, by February I, 2001. 

If you need to file a compliance report, rhe form should be in 
your licensing packet. If you need a form, call tl1e WSBA Ser­
vice Center at 800-945-W SBA or 206-443-WSBA, or e-mail 
quesrions@wsba.org. 

Carry-over CLE Credits 
Any carry-over credits from your last reporting period muse be 
claimed in the next reporting period. After deducting 45 credits 
for the cmrenr reporting cycle, you may carry over a maximum 
of 15 cred it hours coward the next three-year reporting period, 
of which 5 may be audio/video (N V) credits, and 2 may be 
etl1 ics credits. Additional etl1 ics carry-over cred its may be con­
verted to general credits. 

Late CLE Filing 
All active members who are nor in compliance by December 3 1 
of me fmaJ year of a reporting period musr pay a lace filing fee of 
$ 150 for me first reporting period of noncompliance. The late 
filing fee increases by $300 for each consecutive reporting pe­
riod of noncompliance. 

Newly Admitted Members 
Newly admitted members are exempt from reporting C LE credics 
during tl1eir year of admission and tl1e following calendar year. 
However, cred its may be earned during this period, starting from 
dace ofadmission, and these credits may be applied coward meir 
first reporting period. 

MCLE Comity for Active WSBA Members in Oregon, 
Idaho or Utah 
An active member of me WSBA whose principal office is in 
Oregon, Idaho or Urah may meet his or her mandatOLy C LE 
requirements by either (a) complying wim Washington's CLE 
requirement, or (b) providing proof of current compliance witl1 
the CLE requirements of Oregon, Idaho or Utah. 

Group 2 members who do nor need ro comply with the CLE 
requirements for 1997-1999 are: 

a. Members admitted ro practice, as new adminees in Wash­
ington, in 1998 and 1999. 

b. Members who have been specially exempted from me 1997-
1999 requirement by the Washington Scare Board of Con­
tinuing Legal Education. 

c. Inactive, Judicial and H onorary members. 

lf you have questions or if we may be o f assistance, please call 
tl1e WSBA Service Center ar 800-945-WSBA or 206-443-
W SBA, or e-mail quescions@wsba.org. You can also find an­
swers to frequently asked questions on rhe WSBA website 
(www.wsba.org). 

1 The average coupon equivalenr yield from the 
first auction of 26-week treasury bills in August 1999 is 4.947 
percent. The maximum allowable interest rare for September is 
therefore 12 percent. Compilations of the average coupon 
equivalenr yields from past auctions of 26-week treasury bills 
and past maximum interest rates for January 1989-June 1999 
appear on page 53 of me June 1999 Bar News. Information 
from January 1987 co dace appears ac http://www.wsba.org/ 
barnews/usurycace.html. 
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Opportunity for Service 

Supreme Court Ethics Advisory Committee 
This isa seven-member committee consisting of five judges, a rep­
resentative ofWSBA and the Administrator of OAC, established 
by GR 10. The committee's function is to provide judicial ethics 
advisory opinions to the judges on the Code of Judicial Conduct. 
They meet duee to five times a year in Searcle. The WSBA repre-

1999 WSBA Award Winners 

T he Washington Seate Bar Associacion Board of Governors 
takes great pleasure in announcing the winners of rhc 1999 
awards. T hey will be honored at d1e Awards Dinner, T hurs­
day, September 9 ar Cavanaugh's on Fifth Avenue in Seattle. 
To make your reservation, please see the form on page 44. 

Award of Merit 
President's Award 
Professionalism Award 
Angelo Petruss Award for 

Lawyers in Public Service 
Outstanding Judge 
Pro Bono Award 
Courageous Award 
Affirmative Action Award 

Douglas Lawrence 
Fred Diamondstone 
Jane Seymour 

Joseph Monrecucco 
H on. William Knebes 
Susan D aniel 
Faye von Wrangel 
W illiams, Kasam & Gibbs 

Raising the Bar - Planning for the Future 
D uring the last year, we have endeavored m "Raise the Bail' and plan 
for the fu ture of the WSBA. We sought member inpm in a variety of 
ways, including statewide Town Meeri11gs and a written survey. T he 
Long-Range Srraregic Planning Com mittee developed a list of234 
issues, ru1d from chat list 11 strategic goals emerged. While mese 
goals have not yet been app roved by the Board of Governors, we are 
hopeful that d1ey will be adopted ar the September 10 meeting. T he 
goals are listed below, in not any particulru· order of sign ificance. 

Strategic Goals wim New Focus 
1. The WSBA will continue to provide and improve services and 
benefi ts to members statewide in response to the.ir needs ru1d desires. 
2. The WSBA will conduct a public legal education program to 
broaden public knowledge about the law and the role of lawyers 
with in the legal system. 
3. T he WSBA will improve me professional development of new 
lawyers. 
4. The WSBA will promore civility and professionalism in the prac­
tice of law. 
5. The WSBA will address member concerns about external influ­
ences and marker pressures mar impact me del ivery oflegal and law­
rela ted services, such as the unl icensed p ractice of law and 
multidisciplinary practice. 

Continuing Strategic Goals 
6. T he WSBA's regularory services will be responsible, accountable, 
ri mely and fair. 
7. T he WSBA will continue to support and provide leadership for 
programs and initiarives mat benefit access co justice. 
8 . T he WSBA will be a leader in using and promocing technology 
for the benefi t of its members, che courts and the bar. 
9. The WSBA will support rhe independence of the judiciary and 
appropriate court reform. 
10. T he WSBA will continue to promote d iversity and equality in 
the courts, the legal profession and the bar. 
11. T he WSBA will be fiscally responsible. 
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senrarive is nominated by the Board and appointed by the Supreme 
Court. T he two-year term will commence November l , 1999. 

ff you are interested in serving, please submit your letter of in­
terest and resume to che WSBA Executive Director, 2101 Fourth 
Ave., Fourrh Fl., Searde, WA 98121-2330 or e-mail oed@wsba.org 
by September 30, J 999. 

WSBA Honored with Harrison Tweed Award 

A delegation of nearly 20 WashiJ1groniru1s arrended rhe Augusr 6th 
luncheon at the American Bar Association Annual Meeting in At­
lanta, where d1e WSBA received the presrigious H arrison Tweed 
Award. T his annual award is given join tly by the An1erican Bar Asso­
ciacion Standing Commirree on Legal Aid and Indigent Defendants 
(SCLAID ) and the National Legal Aid and Defender Association 
(NLADA). The plaque reads: 

In recognition of the outstanding leadership and commitment dem­
onstrated through its contributions to planning and irnplementing a 
comprehensive, integmted statewide system far providing civil legal 
services far the poor, renderingfar its community a vital public service 
to the credit of the legal profession. And helping to make real the 
American ideal of Equal justice far All. 

WSBA President M . Wayne Blair and Executive Director M. Jru1ice 
Mid1ds accepted the award. President Blair, Chief Justice Richard 
Guy ru1d Access to Justice Board C hair-elect Mich ele Jones made a 
presentation about WSBA's conrriburions at a separate meeting of 
die SCLAI D Committee. The WSBA was nominated fo r d1e H arrison 
Tweed Award by the Washington Scace Access to Justice Board. 

Washington State Bar Deskbooks Now on the Internet 
T he WSBA, in parmership with Loislaw.com, Inc., is pleased roan­
nounce the availability of irs CLE books on the Internet. You can 
preview d1ese online publications, plus the other 50,000,000 pages 
of stare and federal law published by Loislaw, for 10 days, free of 
charge, th rough their website at wvvw.loislaw. com. 

T he firs t WSBA deskbooks, wirh laresr supplements, to be avail­
able are: 

Real Property (8 volumes); the Motor Vehicle Deskbook series (3 
volumes), Civil Procedure,Appellate Practice, Alternate Dispute Resolu­
tion Deskbook: Arbitration and Mediation in Washington, Family Law, 
Washington Life insurance Tiwt, ru1d Commercial Law. Od1er deskbooks 
ru1d CLE course materials will be added in the near finure. 

Loislaw's extremely easy-co-use search engine enables you co search 
WSBA deskbooks quickly and efficiently. Citations in WSBA desk­
books are hyperlinked to the starmes and cases cited, so you can easily 
see che original text of the case or stature. for further information 
abour the deskbooks or co try d1e program on a free trial basis, call 
Loislaw at 800-364-2512 or access their website at www.loislaw. com. 



Announr.::emeRts.-------------------

JP'JRUEG 0 1lDlONNJEUL & GJ[JLUETT PLLc 

is pleased to announce the addition of 

Tyll1e1r M . Jlolh11rns;io11rn 
Associate 

formerly with the Attomey General's Office and 
The Law Office of Tyler M. Jolmson 

!Lod 0 1Tooll 
Associate 

fonnerly with King County Housing Authority 

A.,,n1roirn IOJ1e.-allnl 
Associate 

formerly with Lee Smart Cook Martin & Patterson 

and 

Associate 
formerly with Hartford Insurance Company 

The Financial Center 
12 15 Fourth Avenue• Suite 920 

Seattle, WA 9816 1-1008 
Telephone 206-287-1775 
Facsimile 206-287-9113 

Insurance Defense • Product Liability • Real Estate Dispute. 
Title Insurance • School District Liability 

Construction Deficiencies • Maritime • Employment Law 

lKlE]LlLlElll ][l(Q)]H[]ll]~)AC]K ILUP' 

is pleased to announce that 

lF1necdlce1ridk ~v., §dhuoep1AUL1rn 
formerly of Bogle & Gates 

ha become a partner of the firm. 

Mr. Schoepflin 
will continue to practice in the areas of: 

Bankruptcy 
Creditor/Debtor 

Real Estate 
Litigation 

Agriculture 

120 l Third Avenue 
Suite 3200 

Seattle, WA 9810 1-3052 
206-623-1 900 

is pleased to announce that 

lKcauneirn "'Vcettlh1ce1nellll lDcalVlL§ 
has joined our firm as Of Counsel 

Ms. Davi , formerly with Kaler, Fitzsimmons & Wetherell in Seattle, will continue her 
inte llectual property, entertainment, new techn ologies, Internet, and media practice in both Seattle 

and Portland. Ms. Davis is curren tly Chair of the lntellectual Property Section of the 
Washington State Bar, and she is a graduate of Stanford Law School. 

We are also pleased to announce the 

OPENING OF OUR SEATTLE OFFICE 

The firm provides a wide range of legal services, including tria ls, appeals, business 
and corporate advice, in tellectual property, mergers and acquisitions, real property, taxation, 

and estate and wealth transfer planning. 

621 S. W. Morrison Street, Suite 400 
Portland, Oregon 97205 
Office: 503-224-7112 
Fax: 503-224-7819 

attorneys@beo-law.com 

707 E. Harrison Street 
Seattle, Washington 98102 

Office: 206-325-2171 
Fax: 206-325-3269 
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~alendar:----- This information is submitted by providers. 
Please check with providers to verify 

approved CLE credits. To announce a 
seminar, please send information to: 

BUSINESS 

Handling Cases Under the Consumer 
Protection Act - Video Replay with Live 
Moderator 
September 15 - Pullman. 6 CLE credits (incl . . 5 
echics) pending. By WSBA-C LE 800-945-WSBA 
or 206-443-WSBA. 

How Bankruptcy Law Can Affect Your 
Clients (Bankruptcy 101) 
September 23 - Seattle. G.75 CLE credits. By 
WSBA-CLE 800-94 5-WSBA or 206-443-WSBA. 

CONSTRUCTION LAW 

Construction Law 
September 9- 10 - Seattle. 13.5 C LE credits. By 
L-tw Seminars l nrernational 206-463-4400. 

CRIMINAL LAW 

Sixth Annual Washington Criminal Justice 
Institute 
September 22-23- Bellevue. 11 CLE credits (incl. 
1.5 ethics) . By WSBA-CLE and Criminal Law 
Section in cooperariOJl wirh various professional 
associations, 800-945-WSBA or 206-443-WSBA. 

EMPLOYMENT LAW 

Employee Privacy llights in the WA Workplace 
September 28 - Seattle; September 29 - Spokane. 
6.5 CLE credi ts. By NBI 7 15-835-8525. 

ESTATE PLANNING 

Estate Planning for the SmalJ to Medium­
Sized Estate: Video Replay with Live Moderator 
September 14-0lympia. 7.25 CLE credits pend­
ing. By WSBA-CLE 800-945-WSBA or206-443-
WSBA. 

ETHICS 

Ethics, Professionalism and Civility: 
The Hard Q uestions 
September 24 - Searrle. 3 CLE ethics credits. By 
WSBA Professionalism Committee 800-945-
WSBA or 206-443-WSBA. 

FAMILY LAW 

Community Property: A Problem-Solving 
Workshop {morning); An Introduction to 
TEDRA Trusts and Estates Dispute 
Resolution Act (afternoon) 
Seprember 15-Seatde. 3 CLE credits (morning); 
3.25 C LE credits (afi:ernoon). By WSBA-C LE and 
Real Property, Probate & Trust Section 800-945-
WSBA or 206-443-WSBA. 

Financial Issues in Dissolution Cases 
September 23 - Portland. 3.5 C LE credits pend­
ing. By Oregon Stare Bar 503-684-7412. 

GENERAL 

Successful Judgment Collections in WA 
September 15 - Seacrle. 6.5 C LE credits (incl. I 
ethics). By NB! 7 15-835-8525. 

Government Contracts in WA 
September 15 - Seattle. 6.5 C LE credits. By 
Lorman 7 15-833-3940. 

Salmon Listings 
September I 6- 17 - Seattle. I 1.25 C LE credits. 
By Law Seminars lnrcmarional 206-463-4400. 

Domestic Violence in the New Millennium 
September 17 - Searde. 6 CLE credits. By Seacde 
Forensic Institute 206-322-6605. 

WSBA Bar News Calendar 
2101 Fourth Avenue, Fourth Floor 

Seattle, WA 98121-2330 
Fax 206-727-8320 

e-mail: comm@wsba.org 

Information must be received by the 
I st day of the month for placement in the 

following month's calendar. 

Winn.ing Strategies for the Successful 
Private Practitioner* 
September 17 - Seatde. 6.75 CLE credits (incl. 
3.25 ethics). By WSBA-CLE 800-945-WSBA or 
206-443-WSBA. 'For 1996-1999 bar admirrees. 

WA Underinsured Motorist Law 
September 2 1 - Searde. 6.5 CLE credits (incl. I 
ethics) . By NB! 7 15-835-8525. 

Domestic Partnerships 
September 23 - Pordand. 3 CLE credits pend­
ing. By Oregon Scare Bar 503-684-7412. 

Killer Cross-Examination 
September 24 - Pordand. 6 C LE credi ts pend­
ing. By Oregon State Bar 503-684-74 12. 

School Law Issues in WA 
September 24 - Seartle. 6.5 CLE credits (incl .. 5 
ethics) . By NBI 715-835-8525. 

Women ofWSTLAAnnual Retreat 
September 30-0ctober I - Kirkland . CLE cred­
its TBA. By WSTLA 206-464-10 l l. 

HEALTH LAW 

W mning Brain Injury Cases: 
Legal and Medical lssues 
September 16-18 - Phoenix. C LE credits T BA. 
By Brain Injury Association 703-236-6000, 
ext. I 04 or www.biausa.org. 

Planning for Your Client's Long-Term Care 
September 30 - Pordand. 6.5 CLE o·edirs pend­
ing. By O regon State Bar 503-684-7412. 

INDIAN LAW 

1999 Indian Law Symposium 
September 17- I 8 - Seattle. 12.25 C LE credits. 
By UW-CLE 800-CLE-UN IVor206-543-0059. 

INSURANCE LAW 

Insurance Law Basics 
September 29 - Seattle. CLE credits TBA. By 
WSTLA 206-464-10 11. 

INTERNET RESEARCH 

Internet Legal Research: Basic Power Search­
ing (morning); Tax Research (afternoon) 
September I, 14 - Searrle. 3.5 CLE credits. By 
UW-CLE 206-543-0059. 

Internet Legal Research: Basic Power Searching 
September 8, 15. 21 - Seattle. 3.5 CLE credits. 
By UW-CLE 206-543-0059. 

Internet Legal Research: Basic Power Search­
ing (morning); Environmental Law (afternoon) 
September 9 - Seattle. 3.5 CLE credits. By UW­
CLE 206-543-0059. 

Doing Business in the U.S. and Canada: 
Structuring for Y2K 
Seprember 24 - Searde. 7 CLE credits. By Lorman 
7 I 5-833-3940. 
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Prefessienals,--

LABOR AND 
EMPLOYMENT LAW 

William B. Knowles is 
available for consultation, referral 
and association in cases involving 

employment discrimination, 
wrongful termination, 

wage claims, unemployment 
compensat ion and federal 

employee EEOC or Merit System 
Protection Board appeals. 

206-441 -7816 

CHILD ABUSE 

Steve Paul Moen 
is available for assistance 

and referral of civil and criminal 
cases involving child abuse, 
delayed recall and mental 

health counseling. 

SHAFER, MOEN & BRYAN, P.S. 
Hoge Building, Seattle 

206·624-7460 

Referrals, Associations 
and Consultations in 

IMMIGRATION LAW 
MATTERS 

Robert H. Gibbs 
( l 9 years' experience) 

I 1 1 I - 3rd Avenue ■ Suite I 21 0 
Seattle, Washington 981 01 

206-682· 1080 

APPEALS 

"A discourse on argument 
on an appeal would come with 

superior force from the judge who 
is in his j ud icial person the target 

and trier of the argument ... 
Supposing fishes had the gift 

of speech, who would listen to 
a fisherman's weary discourse 

on fly-casting ... if the fish 
himself could be induced to give 
his views on the most effective 

methods of approach?" 
- John W. Davis 

CHARLES K. WIGGINS 
Former Judge, Court of Appeals 

206 -780·50 33 



ETHICS & LAWYER 
DISCIPLINE 

Leland G. Ripley, 
former Chief Disciplinary 

Counsel (1987-94) is available 
for consulation, or 

representation regarding all 
aspects of professional 

responsibility or discipline 
defense. 

206-781-8737 

INSURANCE 

Richard Gemson 
former adjunct professor of 

law at UPS and former in-house 
counsel for North Pacific 

Insurance Co., is 
available for consultation, 
association or referral in 

matters involving all types of 
insurance coverage. 

506 Second Ave., Suite 161 3 
Seattle, WA 981 04 

206-467-7075 
fax 206-467-0101 

MEDICAL NEGLIGENCE & 
PRODUCT LIABILITY 

Chemnick, Moen & Greenstreet 
is available for referral or 

association in plaintiffs medical 
negligence and product 

liability claims. 

The firm's staff includes a 
nurse-attorney, a physician­

attorney and two nurse­
paralegals. Patricia K. Greenstreet 

and Eugene M. Moen are past 
chairpersons of WSTLA's 

Med ical Negligence Section . 
Paul W. Chemnick organized 

WSTLA's Product Liability 
Section and served as 
its first chairperson. 

CHEMNICK, MOEN & 
GREENSTREET 

450 Market Place Two 
2001 Western Avenue 

Seattle, WA 98121 
206-443-8600 

BURN INJURIES 

Will iam S. Bailey, 

1991 WSTLA Trial Lawyer of the 
Year, is available for association 
or referral of fire, explosion and 

burn injury cases. 

FURY BAILEY 
l 300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101 -3021 
206-292-1700 or 

800-732-5298 

APPELLATE CONSUL TANT 

Heather Houston 
Offering an appellate perspective 

on every phase of your case. 
Sixteen years' experience 

evaluating, briefing and arguing 
appeals. Former law clerk to 
Justice Robert F. Utter, Ret. 

GIBBS HOUSTON PAUW 
1111 Third Avenue # 12 10 

Seattle, WA 981 0 l 
206-682-1 080 

MEDICAL OR DENTAL 
MALPRACTICE 

John J. Greaney 
is available for consultation 

and referral of plaintiffs' claims 
of medical or dental malpractice 

against healthcare providers 
and hospitals. 

42 5-4 51 -1202 ■ Bellevue 
e-mail: jgreaney@nwlink.com 

CALIF/WA DUAL-LICENSED 

Michael A. Aronoff 
Aronoff & McGoran P.S. 

Available for referrals, 
consultation or association on 

California matters. 
Heavy family law background. 

20 years' experience in California. 

253-874-0189 
fax 253-874-8005 

Y2K 

Daniel E. Zimberoff is 
avai lable for referral, consulta­
tion or association on matters 

related to Y2K litigation. 

121 5 Fourth Avenue, Suite l 700 
Seattle, WA 98161-1007 

206-623-4100 
zimberof@wscd.com 

VIETNAM AND KOREA 
CONSULTING 

For consultation concerning 
investments in Vietnam and Korea. 

Call Sang I. Chae at 
253-945-7220 

APPEALS 

Douglass A. North announces 
his availability for referral , 
consultation or association 

on appellate arguments 
and briefs. 

Douglass A. North 
MAL TMAN, REED, NORTH, 
AHRENS & MALNATI, P.S. 

141 5 Norton Building 
Seattle, Washington 981 04 

206-624-6271 

PROBATE& 
GUARDIANSHIP 

Mary Anne Vance, 
co-author of the chapters on 

Estate Plann ing and Probate in 
Butterworth's Washington Civil 
Practice Deskbook, is available 
for association, consultation 

or referral of probate 
and guardianship cases, both 
contested and noncontested. 

THE LAW OFFICE OF 
MARY ANNE VANCE, P.S. 

I I l I Union Bank of California Ctr. 
Seattle, Washington 981 64 

206-682-2333 
fax: 206-682-2382 

e-mai l: maryanne@vancelaw.com 
www.vancelaw.com 
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Glassiti~Gls----
FOR SALE 

$59.95: 1999 WA Scace C hild-Supporr Work­
sheets and Financial Declaration computer pro­
gram. Program calculates wages, FICA, taxes 
(schedule A, head of household, daycare credit, 
earned-income credits, ere.), imputes income, resi­
dential-care credit, and Arvey (splir cuscody) al­
location. 1999 update $ 17.95. Call Law Office 
of Frederick L. Heeter 253-759-6853. 

RCWs: complete ser in excellent condition. Cur­
rent as of July I , 1999. Asking $600. Call 360-
379-25 10, ask for David. 

Current Washington Reports and Wn.2d with 
advance sheets, $3,350; current Wn.App. with 
advance sheers, $ 1,250; Washington Digest, 
$1,000; RCWAs (not all current), $600 or besr 
offer; other publications and miscellaneous office 
fu rniture, price negotiable. 360-629-4593. 

William S. Hein Co.: more than 70 years lacer, 
still your # I source for buying/selling law books. 
50-70% savings on major sets, international law, 
rare/antiquarian law. Appraisal services available. 
800-496-4346; fax 7 16-883-5595. Website: 
www.wshein/ used-books. 

North Seattle and South King County p rac­
tices availab le. Serving buyers and sellers for con­
fidential represenratio n and consulrarion. Louis 
M. Millman, CPA, WA. RE Associate of H arper 
Bond, Inc., 425-688-0231; fux 425-688-8390; e­
mail lmmillman@msn.com. 

SPACE AVAILABLE 

Sweeping, unobstructed view of Olympics and 
EUiott Bay (Firsr Interstate Building, 4 1 sr Floor): 
elegant law office near courthouse. Reasonable 
rates include receptionist, basic messenger service, 
mail delivery, fax, two conference rooms, law li­
brary, fully equipped kitchen. For more informa­
tion, please call AnnaMarie 206-624-9400. 

First Interstate Center, 32nd floor: view 
arcorney's offices. Completely equipped law of­
fice, including receptionist, conference room, li­
brary, kitchen. Secretarial station available. Call 
Hanis, Mericle,Wakayarna and Mason at 206-
621-1818. 

Seattle Business Center (Mercer St.): spacious 
professional offices fo r one-to-two arcomeys/sraff. 
Optional legal secretary, word-processing. Libra,y, 
conference rooms, waiting area. Copier, f:u, mes­
senger, free parking, more. Contact Jim Klauser 
206-285-4445. 

TO PIACE A CLASSIFIED AD: 

Reply to WSBA Bm· News 
Box Numbers at: 

WSBA Ba,· News Box 
Bar News Classifieds 

2 101 Fourth Avenue, Fourth Floor 
Seattle, WA 98 121-2330 

Positions available are also 
posted by telephone at: 

206-727-8261 

and online at www.wsba.org 

Downtown Seattle office space: Bank of Cali­
fo rnia building, choice of exrra-large corner of­
fice with western and northern views ($ 1,350), 
or med iwn-sized office with western view ($900) . 
Includes conference rooms, library, receptionist, 
voice-mail, kirchen. Available now. 206-623-522 l. 

Downtown Seattle: AV-rated law firm, full-floor 
tenancy, in Two Union Square, has a professional 
office without secretarial station. includes recep­
tionist, conference rooms, library, kitchen, copier, 
fux and word processing. Conract Sonya Baker ar 
206-654-24 l 0. 

Downtown Seattle office-sharing: $ 175 per 
month. Also, fu ll-time offices available on 32nd 
floor, 1001 Fourth Avenue Plaza. C lose to courts. 
Furnished/u nfurnished suites, shorr-cerm/ long­
term lease. Receptionist, legal word-processing, 
telephone-answering, fax, law library, legal mes­
senger and ocher services. 206-624-9 I 88. 

Downtown Bellevue, Sk-yline Tower, one-to-th ree 
offices, minimum two-year lease. Includes: recep­
tionisr, fax, copier, kitchen facilities, conference 
room, secretarial space, storage area. Call D iane 
425-688- 1159. 

Executive office space for attorney or CPA, com­
plete with conference room, fax, copy equipment 
and accounting services available. New high-level 
office located in D enny Regrade (Seattle). Call 
206-467-9777. 

Laurelhurst (Seattle): professional office-sharing 
arrangement. Share amenities with elder law at­
torney, C PA, insurance and eldercare profession­
als. NE 45th, great location - p leasant environ­
ment. Estate planning attorney o r elder law great 
fit. Space available September I, I 999. Pleasecon­
tacr Carol at 206-523-6470. 

Southend office space available in prime loca­
tion serving Tuk·w ila, Renton and Kent. Five-at­
torney office sui te; amenities includ ing fax, copy, 
parking. Supporr staff available. Quick access co 
1-5, 1-405 and 167. Five minutes to RJC, 15 min-

uces co Searrle. Call Sam ar 206-930-0022. 

7tl1 & Columbia (Seattle) ground floor office 
space for lease. 3,200 sq. ft. with up co 1,500 sq. 
ft. on 2nd floor. C lose to courthouses. Brick build­
ing with four floo rs renovated in 1986. $20-23 
gross, parking available. 206-654-5520. 

Hoge Building (2nd & Cherry, Scarde). Space 
for one or two lawyers and support staff in four­
lawyer suite with library, fax, etc. 206-624-7460. 

Ballard: office space available in long-established 
Ballard law office; secretarial space and/or share 
secretary; lib rary, fax, copier, parking; close co 
banks and post office. Call Jon M. Jonsson 206-
783-4100. 

Queen Anne Square: share space in professional 
bui lding. Room for secretary and file storage. Law 
library, f:u, copier, conference room, parking, tele­
phone service. Reasonable. 206-2828-1210. 

POSITIONS AVAILABLE 

County attorney: a successful real estate/estate 
planning practice needs an associate who is ready/ 
willing/able ro be menrored and grow inro the 
practice. Tremendous opportunity in every way. 
Will train/teach you everyrhiJ1gyou need to know, 
includi ng running a law practice with great fo,an­
cial rewards while having a life. Stress getting to 
you in rhe big city? No traffic to fight on the way 
co work on the beautiful Olympic Peninsula. This 
is not an escape opportunity for experienced at­
torneys. This is a once-in-a-lifetime opportunity 
for the right person. E-mail your resume and Jee­
rer of introduction ro wlin@olypen.com. 

Business associate: dynamic, collegial Pacific 
Northwest law fi rm in Portland, OR, seeks mid­
level associate with ar least rwo years of general 
business/corporate finance/transactional practice 
experience. Applicants must have a srrong back­
ground in business/corporate law and business 
transactions, including excellent writing and ana­
lyrical skills. Superior academic credentials and a 
commitment co excellence required. Position of­
fees opportunity for a challenging practice in a 
friendly working environ ment. Reply in confi­
dence co: John San Fellipo, Garvey, Schubert & 
Barer, 121 SW Morrison, 11 ch Fl., Portland, O R 
97204. 

Ryan, Swanson & Cleveland, PLLC is seeking 
a tax attorney ro join our strategic business plan­
ning, finance and transactions group. An LLM in 
taxation or C PA degree a plus. Applicancs should 
send cover letter and resume co: Mary Blazek, 

the 1st day of each month for the issue following, e.g., September 1 for 
October issue. No cancellations after deadline. Mail to: WSBA Bar 
News Classifieds, 2 101 Fourth Ave., Fourth FL, Seattle, WA 98121-2330. 

Rates: WSBA members: $40/first 25 words; $0.50 ea. add'l. word. 
Non-members: $50/firsc 25 words; $ 1 ea. add'I. word. Blind-box num­
ber service: $12 (responses will be forwarded). Check payment (to 
WSBA) must accompany order. We are unable co bill for classified 
ads or accept payment by credit card. 

Qualifying experience for positions available: Scace and federal law 
allow minimum, but prohibit maximum, qualifying experience. No 
ranges (e.g., ''5-10 years"). 

Q uestions? 206-727-82 I 3; comm@wsba.org 

Please Note: Our previous rates will remain in effect for the O ctober 
1999 issue. Deadline: Text and payment must be received (not postmarked) by 
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Recruicing Manager, Ryan, Swanson & Cleveland, 
PLLC, 1201 3 rd Ave., See. 3400, Seacdc, WA 
9810 1-3034; blazek@ryanlaw.com. For informa­
cion abouc our firm, visil our website at www. 
ryanlaw.com. 

D irector/attorney: Legal Services, N espelem, 
WA. Seeking an altorney to provide civil legal ser­
vices for low-income members of the Colville 
Confederated Tribes. Work includes direct ing rhe 
day-to-day operacion of the office, supervising and 
assisting arcorney and paralegal in routine legal 
work and counsel ing on impact litigation, legal 
research, evaluation of cases, preparation and liri­
garion of a variety of civil cases. Requires: mem­
bership ofany state barassociarion, preferably rhe 
WSBA; at least chree years' lirigarion experience: 
a working concept of the basics of Indian law; at 
lease one year's legal office managemenr or super­
visory experience preferred. Muse pass the Tribal 
Courc Bar wichin rwo months of employmenc. 
Salary depending on experience. Indian prefer­
ence will be given. Open uncil filled. Reply to: 
Colville Confederaced Tribes, Legal Office, PO 
Box 150, Nespelem, WA 99155, 509-634-2405. 

Quality attorneys soughc co fill high-end perma­
nent and concract positions in law firms and com­
panies throughout Wash ingcon. Contact Legal 
Ease, LLC by phone 425-822-1 157; Fax 425-889-
2775; or e-mail legalease@legalease.com. 

International legal reform: The American Bar 
Association Central and Ease European Law lni­
ciarive (CEELI) seeks experienced attorneys to 
work on criminal, environmental, commercial 
and/or civil law reform projeccs in Central and 
Eastern Europe and the former Soviet Union. 
Support includes all housing, rransporration and 
living expenses. Call 800-982-3354 for an appli­
cation. 

Kam.isar Legal Search, Inc.: Gordon Kan1jsar, 
President & CEO of Kamisar Legal Searcil, is a 
Seactle accorney who reo·uics and places associ­
ates, parrners and contract attorneys on behalf of 
corporacions and law firms chroughour Washing­
ton state, nationwide and incernacionally. He is a 
Duke L-iw School graduate and a member of che 
Washington Stare Bar Association. Direct all con­
fidential inquiries co: Gordon Kamisar, Esq., Presi­
dent & CEO, Kamisar Legal Search, l nc., 1509 
Queen Anne Ave. N., See. 298, Seattle, \'(/A 
98109. Phonc425-392- l 969; fax 425-557-0080; 
e-mail: gkamisar@spLyner.com. See partial job list­
ings acour websice: hrcp://www.searrlesearch.com. 

Primus Knowledge Solutions, a Seattle-based 
software company is looking fo r a Corporate 
Counsel co manage a broad range of corporate 
legal work, including securities, mergers & acqui­
sitions, corporate finance, cechno logy licensing 
and business developmenc. Extensive experience 
with corporate securities law a requirement. Quali­
fied candidates should also possess excellent con­
tract d rafting and negotiation skills. The positio n 
will reporc co tl1e company's Chief Financial O f­
ficer and will be responsible for managing one 
paralegal. Qualified candidates will have an our­
srandjng academic background, a minimum of 
six years' experience as a secu ricies or corporate 

attorney at a rop law firm and/or as a member of 
a corporate legal department (preferably in an 
ln ternel scart-up enviro nment), demonstrated 
business judgmenc, and be a current member of 
rhe W SBA. Inceresced cand idates should e-mail 
their resumes co tidwel l@primus.com o r call 
Ayesha Tidwell at 206-834-8491 . Primus is a 
leader in web-based problem resolucion and 
knowledge-managemenc sofrware, providing so­
Iucions tl1ar enable businesses co deliver superior 
customer service and support to maintain com­
peticive advantage in che e-business marketplace. 
Successfu l companies worldwide use Primus® 
SolurionSeries ™ software and services to create, 
capcure, reuse and share up-co-the-minuce knowl­
edge that can be easily accessed to solve problems, 
answer quescions or find opcio ns for customers 
on the spoc. 

Davis Wright Tremarne enjoys a nacional leasing 
practice, particularly in che retail and celecommu­
nicarion industries. O ur Seattle office, which is 
che hub ofour leasing practice, desires to hire one 
or more leasing lawyers wirh a minimum of three 
years' experience in reviewing and negotiating 
leases. Tenant leasing, especially in che rerail , of­
fice and telecommunications contexts, is preferred. 
Candidates should be mocivaced, possess excellent 
negotiating and communication skills, and have 
srrongsubscamiveand client-relations skills. Please 
fax responses co: Leasing Practice Chair at 206-
628-7699. Responses may be mailed to: Leasing 
Practice Chair, Davis Wright Tremaine, 150 I 4th 
Ave., Sre. 2600, Searrle, WA 98 IO 1- 1.688. 

Litigation attorney: Lasher, Holzapfel, Sperry & 
Ebberson, a 23-actorney, AV-raced law firm, is seek­
ing an associate wirl1 at least rwo years' commer­
cial litigation experience. Candidates should pos­
sess excellent oral, writing and research skills. Cur­
rem WSBA membership and basic computer lit­
eracy are strongly preferred. Competitive salary 
and benefits. Friendly, supporcivc workplace. Send 
resume and writing samples to: Personnel, 2600 
Two Union Square, 60 I Union Sc., Searcle, WA 
98101. 

Associate - civil litigator. Small Searcle office of 
medium-sized West Coast fi rm seeks associate with 
minimum rwo years' litigation experience. Firm 
practice areas include maritime, health-care secu­
rities, banking and employment law. For more 
information abouc the firm and its pracrice areas, 
sec website ar hrcp://www.kyl.com. Competitive 
salary DOE. Send resume, writing sample, refer­
ences co: Philip Lemprierc, Keesal, Young & Lo­
gan, I 30 I 5th Ave., See. l 5 I 5, Searcle, WA 9810 I. 
No phone calls, faxes or e-mails please. 

Make history as a judge advocate officer in the 
Army Reserve. Send resume co: Commander, 70th 
RSC, Arm: AFRC-CWA-JA (Scaff Judge Advo­
cace), 4575 36ch Ave. W., Fore Lawton, WA 
98 199-5000. C heck our website at hcrp:/ / 
www.jagcner.army.mil/recruic.nsf or call 206-28 1-
3070 for mo re information. 

The Tacoma office o f WiJJiams, Kastner & 
Gibbs PLLC, is seeking an associate with a mini­
mum of chree years' lirigarion experience. Appli­
cams should be motivated, hard-working individu-

als with a stro ng academic background, excellent 
communication and organizational skills, and have 
a strong desire to do trial work. Plea~e send resume 
to: Pa tti Christiansen, Recruiting Administrator, 
Wi lliams, Kastner & G ibbs PLLC, PO Box 
21926, Seattle, WA 981 11 -2928. 

Excellent opportunity. Spokane AV-rared bou­
cique insurance defense firm seeks associate attor­
ney. Salary DOE. Health insurance, profit-shar­
ing plan, and generous incentive bonus included. 
All inquiries will be kept confidential. Send resume 
to Bar News Box 581, 210 I Fourth Avenue. , 
Fourth Floor, Seacrle, WA 98 121-2330. 

Mills Meyers Swarding, an I ! -lawyer firm, seeks 
rwo associaces, one for civil licigacion and one for 
business and commercial work. Eacl1 should have 
a stro ng academic record and excel lent skills. Ac 
least rwo years' experience in a law firm is pre­
ferred. We offer an interesting practice mix and a 
collegial envitonmenr. Salary and benefits are com­
petitive. Please send a Jeerer, resume and reference 
list to: Daniel R. Laurence, Mills Meyers Swarding, 
I 000 2nd Ave., 30th Fl., Seattle, WA 98 l 04-1064; 
fax 206-386-7343. 

Attorney: there is one opening wi th tl1e Yakima 
County Department of Assigned Counsel. T his 
position will work primarily with Juvenile Court 
dependency, truancy, youth-at-risk and cruld-in­
need cases. May be assigned to differenc areas of 
responsibility including: misdemeanor, juvenile, 
civil or felony representation. Graduation from 
an accredited law school and admission co che 
W SBA is required. Apply immediacely. This con­
tinuous recruitmem may close ac any time. For 
forcher information and application forms, con­
tact Yakima County Human Resources Depart­
ment, Room 412, Courthouse, Yakima, WA 
98901; 509-574-2220. 

Ater Wynne LLP, a Northwest regional law firm, 
is seeking experienced attorneys co serve our 
emerging growch business clients in the Searcle 
area. If you or a group of you a re interested in 
stepping into, or merging your practices with, a 
fast-growing, high-end, Pacific N orthwest-based 
practice involving corporate formation and fi­
nance, mergers and acquisitions, securities, and 
imelleccual property work for fas t-moving high­
tech and tclecom companies, we are interested in 
calking. Experience in representing rechnology­
based, venture-backed companies is a must. Send 
your cover letter and resume in confidence to 
Managing Shareholder, Ater Wynne LLP, Two 
Union Square, 601 Union Street, Suire 5450, Se­
attle, WA 98 101 -2327, o r by email to phh@ 
aterwynne.com. Ater Wynne LLP is an Equal 
Opporcunity Employer. 

South-end office space avrulable in prime loca­
tion serving Tukwila, Renton and Kent. Five-at­
torney office suite, amenicies include fax, copy, 
parking. Supporc staff available. Quick access to 
1-5, 1-405 and 167. Five minutes co RJ C, fifteen 
minuces co Seattle. Call Sam 206-930-0022. 

Commercial litigation defense: AV-rared firm 
in Seattle seeks associate with ar least two years' 
experience. Practice emphasizes commercial li ti­
gation (primarily defense), including professional 
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liability and insurance coverage. Send resume and 
wririDgsample ro: WSBA Bar News Box 582, 2101 
Fourth Avenue., Fourth Floor., Searrle, WA 98121-
2330. 

Real estate, land use and environmental law finn 
seeks experienced litigator for persona.I injury, land 
use and environmentaJ lirigarion. Send resume and 
writing sample to: Executive Director, Mark A. 
Erikson, Attorney at Law, PLLC, 1111 Main Sr., 
Sre. 402, Vancouver, WA 98660. 

lnslee, Best, Doezie & Ryder, PS, a well-esrab­
lished , mid-sized downtown Bellevue law firm 
seeks associate anorney with minimum two years' 
experience, preferably in one or more of the areas 
oflitigation, real estate, municipal and general busi­
ness/corporate. Candidates must have good ana­
lytical, drafting and imerpersonal skills, and evi­
dence of strong academic performance. All re­
sponses will be treated confidentially. Please send 
resume, list of professional references and law 
school rranscripr to: Hiri ng Coordinator, fnslee, 
Best, Doezie & Ryder, PS, PO Box C-90016, 
Bellevue, WA 98009. 

Attorney: AV-rated Seattle insurance defense fi rm 
seeks associate wirh minimum two years' experi­
ence as judicial clerk or in practice. AJJ responses 
confidential. Submit resume and references to: 
Hiring Partner,Johnson Martens ChristieAndrev,s 
& Skinner, 701 5th Ave., Sre. 7400, Seattle, WA 
98104. 

The Tacoma office of Vandeberg Johnson & 
Gandara, a 3 0-anorney firm with an emphasis on 
commercial law, seeks a senior associate or share­
holder-level lateral hire wirh commercial office or 
lirigarion experience. Established client base pre­
ferred. Salary negotiable depending on quaJifica­
tions. Please respond wirh cover letter and resume 
addressed ro: Hiring Coordinator, Va ndeberg 
Johnson & Gandara, PO Box 1315, Tacoma, WA 
98401-1315. All responses will be created as strictly 
confidential. 

Small downtown Seattle AV-rated litigation firm 
seeks attorney wirh at leasr th ree years of experi­
ence, confidence in all aspects of trial practice and 
excellent writing and oral skills. Musr be willing to 

travel. Salary comperirive/DOE. Send resume and 
derailed description oflirigation skills and experi­
ence to: WSBA Bar News Box 583, 2 10 I Fourth 
Ave., Fourth Fl., Seattle, WA 98I21-2330. 

WSBA-CLE seeks a person to assist in the d e­
sign and productio n of our seminars. This posi­
tion requires a law-school degree, ability ro be 
organized and meer d eadlines, prior experience 
in event/project plan ning and good people skills 
to work with our facu lty and other staff mem­
bers. Prio r ex perience as a practicing attorney, a 
CLE-seminar faculty member and computer lit­
eracy preferred. Please send resume to: H uman 
Resou rces Manager, Washington State Bar Asso­
ciation, 210 l Fourth Avenue, Fou rth Floor, Se­
attle, WA 98 12 1-2330 ore-mail tomr@wsba.org. 

WSBA-CLE seeks a program coordinator to 
administer our continuing legal education semi­
nars. Responsibil ities include regisrrarions, semi­
nar site logistics, event planning, tracking finan-

cial information, and addressing the needs of our 
registrams and volunteer faculty. Musr be able 
to wo rk independently. High-school d egree, 
computer literacy in Excel and Word, willing­
ness to work flexible hours, some lifting, and 
good communication skills are required. Prior 
event-planning o r customer-service experience 
and demonstrated use of iniriarive are preferred. 
Please send resume ro: Human Resources Man­
ager, Washington Stare Bar Association, 2 10 I 
Fourth Ave., Fourth Floor, Searrle, WA 9812 1-
2330 o r e-mail tomr@wsba.org. 

WILL SEARCH 

Howard W. Pierce: anyone who prepared a will 
for Howard W. Pierce of Westport, WA, please 
contacr his daughter at 253-857-5063. 

SERVICES 

Was your client injured or arrested in Las Ve­
gas? Craig P. Kenny & Associates, a law firm com­
mitted to rhe client, practices primarily in rhe ar­
eas of personal injury, workers' compensation, 
medical malpractice and criminal defense. The firm 
consists of five anorneys with over 30 years of com­
bined experience. Call Craig toll-free ar 888-275-
3369 or e-mail cpknassoc@aol.com. 

Contract attorney at your service! I perform le­
gal research and writi ng for Washington lawyers, 
using UW law library and computer-assisted re­
search. Will draft trial briefs and motions, review 
documents, help wirh trial preparation. Elizabed1 
Dash Botrman 206-526-577; e-mail lizborrman 
@sprinrmail.com. 

Serving you: process serving $25 per serve. Pur­
chase IO services and the 11th is free of charge. 
Serving Kirsap, Clallam, Jefferson and M ason 
counties. Ask about other specials. Donna 360-
697-4270. 

Oregon accident? Unable to settle the case? Asso­
ciate an experienced Oregon trial anorney to liti­
gate the case and share rhe fee. OTLA member; 
references available; see Martindale, AV-rared. Zach 
Zabinsky 503-223-85 17. 

California litigation/collection: Cal ifornia anor­
ney ready to assist you in your California needs: 
domescicatingjudgmencs, jurisdictional challenges, 
collections, depositions, litigation. Rick Sd,roeder 
818-879-1943. 

Independent jewelry appraiser: portable gem 
laboratory to resolve esrare, probate or divorce valu­
ations. Nine years' experience. In your office or 
yourclienr's home. Available as experr witness. John 
Vivian, GG, NJA, Washington GemologicaJ Labo­
ratory. 306-459-I 44 1. 

Court appearances in downtown Seattle. Over 
l 50 appearances to date. Minor court appearances 
from $75. Office/library contract work from $35/ 
hour. Law Offices of Daniel M . Jaffe. 206-386-
5596. 

Strictly research and writing: eighr-plus years 
doing jll5t rhar for rhe largest law firm in eastern 
Washington. Quick turnaround, fixed-fee or rea­
sonable "easr side" rares-you decide. Special rares 
for conringenr fee cases. References available upon 
request. Conracr Simon R. Collins by telephone 
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888-711-9366; fax 888-711-9364; or e-mai l 
s.enterprises@worldner. arr.net. 

Forensic document examiner: trained by Secret 
Service/US Posral Crime Lab examiners. Court­
qua!ified. Currently rhe examiner for the Eugene 
Police Depr. Only civil cases accepted. Jim Green 
54 1-485-0832. 

Fraser, Robinson, Speir, Attorney Outsource, can 
save you time and money by completing your le­
gal research and wriri ng projects. Our attorneys 
have assisted local and our-of-srare practitioners ar 
all levels oflirigarion, drafting inrernal memoranda; 
pleadings; arbitration, trial, and appellate briefs; 
and financial declarations. Available evenings and 
weekends; rush jobs accepred. Very reasonable 
rares. Phone 253-564-3669; fax 253-564-3552. 

MISCELLANEOUS 

Cash now vs. payments over time. We purchase 
all types of debt instruments including real-estate 
nores, business notes, srrucrured serrlemems, lot­
tery winnings and inheritances in probate. Please 
comacr us regarding rhe cu rrent cash value of your 
receivable. Wes-Com Funding 800-929-1 108, Sam 
Barker, Esq., President, h np://www.webuynores. 
com. 

Bajillions: always available, fo r guaranteed cash 
flows of che mosr usual, and unusual types. You 
know, DOT\ RECs, strucrureds, annuities, lottos, 
PFCs, C RPs, business notes. "We're conservative, 
but we're slow." Actually, not that slow, and per­
haps nor always rhar conservative, bur we ger the 
job done righr; plus, berrer paper equals better 
pricing. We've done this fo rever. Sfoss@halcyon. 
com. Skip Foss er al 800-637-3677. 

Lump sums cash paid fo r remain ing payments 
on seller-financed real estate notes and comracrs, 
business notes, srrucrured senlemenrs, annuities, 
inheritances in probate, lottery winnings. Since 
1992. Cascade Funding 800-476-9644; htrp:// 
www.cascadefunding.com. 

http://www.ju.riscom.org: Juriscom is the fasresr 
and easiest way ro sray on top of all rhe latest case 
law developments. Juriscom now publishes Wash­
ington e-case. an electronic case opinion service 
geared to Washington lawyers, which delivers di­
rectly to your e-mail address each business week­
day morning concise and comprehensive summa­
ries, arranged by subject matter, of all cases that 
have been uploaded the previous day by Wash­
ington stare and federal courts. E-cases summa­
ries are designed to save you rhe rime and expense 
of reading page afrer page of lengthy opinions. 
Juriscom also sends you the exact web address fo r 
each case, where you can read and download rhe 
complete text opin ion if desired. For examples, a 
free trial subscription, and price options, e-mail 
Washington@juriscom.org, or visit our website: 
htrp://www.juriscom.org. 

General practice firm wanted to provide services 
to members of Lega.l Service Plan. Guaranteed 
compensation based upon number of plan mem­
bers serviced by participating firm. Oppormnity 
for high volu me of business. Please send firm bi­
ography ro Plan Admin isrraror, PO Box 40235, 
Denver, CO 80204. 
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Left ro righr, back row: Bo a rd of Governors 
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James E. Deno, Dis trict 2 

Lindsay T. Thompson. District 7 

Terrance J. Lee, District 3 
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Walter R. Krueger, District I 

John T. Powers, District 5 

Lefr to right. from row: 
D onald N. Powell, District 6 

Ma1y A lice Theiler, King County 

M. Wayne Blair. Pre ident 

Marijean E. Moschetto. District 8 

J . Richard Manning, King County 

Standing Commit tee Chairs 

Amicus Curiae Brief Donne lly Wilburn 

Character and F itness Board Donald Curran 

Civil Rights 

Consumer Protectio n 

Susan Berry and Glen Prior 

Peter Harris 

ConLinuing L egal Education Gloria Nagler 

Corrections C harles Dold 

Court IrnprovemenL Deborah Cochelin 

Court Rules and Procedures Fred Diamondsto ne 

Disciplinary Board 

Committee fo r Diversity 

Editorial Advisory Board 

Charles Wiggins 

Michael Salazar and Bonnie Terada 

John (Tap) Menard 

Electronic Communications Walte r Krueger 
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Law Office Management 
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Lawyers' Assistance 
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Lawyers' Fund for 
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Legal Services to the 
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Criminal Law 
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Health Law 

Indian Law 
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Litigation 
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Senior Lawyers 

Taxation Law 

World Peace Through Law 
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Kimberly A. Hughes 

Phillip E. Cutler 

Douglas L. Batey 

John C. Guadnola 

Meridith L. Lehr 

Jan Ledlin 

David Skeen 

Jeanne Marie Clavere 

Tom Bjorgen 

Pab·icia L. Morgan 

Jessica Dimitrov 

David Robbins 

Debra O ' Gara 

Marshall J . Nelson 

Michael Herbst 

David F. Hedger 

Michael E. de Grasse 

Joh.n P. Ahlers 

John M . Riley ill 

Philip DeTurk 

Wendy S. Pearson 

James Hardman 

Patrick A. Palace (President) 

The mission of the Washington state Bar Association is to promote justice and serve its members and the public. 



President's 
Repor . Wayne Blair 

The year has passed quickly. My immediate predecessor, Mary Fairhurst, 
said it best (as sbe usually does): '"Serving as President means long 
hours and short months.'' Truer words were never said. The year has 
been eventful, c hallenging, and for me personally, very rewarding. I 
have traveled: I have lis tened: and I have learned. My wife, Anne Blair. 
has a favorite saying above her desk from Natasha .losefwitz: '·The 
person to the left of me knows more than I do, l can learn. The person 
to rigbt of me knows less than T do, I can teach. I need both for me to 
be." 

Vision 
Important values guiding me this year as president are: open and ac­
cessible • inclusive - in which all members are fai rly and equally 
treated • progress ive • service oriented, responsive to your needs as a 
lawyer, re levant to your practice • good value for the money • a leader, 
a statewide voice for lawyers, a champion of justice • financially stable 
• well-run and managed • responsible, accountable, time ly and fair in 
its regulation of lawyers to protect the public. 

Long-Range Planning 
The focus of the Board of Governors this year has been on the role of 
the WSBA as a professioDal association of more than 24.000 lawyers, 
rather than on its role as a regulator of this state's lawyers. At the be­
ginning of my term as President, the Board authorized the WSBA to 
engage in long-range planning. Much has been written in Bar News 
about ·'Raising the Bar, Planning for the Future.'' 

Following membership surveys, J 2 town meetings, an internal assess­
ment with WSBA staff, and interviews with the Governors, we com­
piled a list of 240 issues. O ver 1,000 of you responded to the request 
for input. This list of issues was revised, combined and reorganized 
into 22 stnnegic goals, plus numerous short-term and administrative 
matters. Following several all-day meetings of the Long-Range Strate­
g ic Planning Committee and the Board of Governors, we prioritized 
this list of goals to l L wnich are listed here in no panicular order of 
significance. 

Strategic Goals with New Focus 
I . The WSBA will continue to provide and improve services and ben­

efits to me mbers statewide in response to their needs and desires. 
2. The WSBA will conduct a publ ic lega l education program to 

broaden public kllowledge about the law and the role of lnwyers 
within the legal system. 

3. The WSBA will improve the professional development of new law­
yers. 

4. The WSBA wi ll promote civility and professionalism in the prac­
tice of law. 

5. The WS BA will address member concerns about external influ­
ences and market pressures that impact the del ivery of legal and 
law-re lated services, such as the unlicensed prac tice of law and 
multidisciplinary practice. 

Continuing Strategic Goals 
6. The WSBAs regulatory services will be responsible, accountab le, 

time ly, and fa ir. 
7 . The WSBA will cominue to support and provide leadership for 

programs and in itiatives that benefit access lO justice. 

0 

8. The WSBA will be a leader ill using and promoting technology 
for the benefit of its members, the courts, and the bar. 

9. The WSBA will support Lhe independence of the judic iary and 
appropriate court reform. 

I 0. The WSBA will continue to promote diversity and equal ity in the 
courts, the legal profession. and the bar. 

11. The WSBA wi ll be fiscally responsible. 

Whi le these new and continuing strategic initiatives have not yet been 
approved by the Board of Governors. I am hopeful that they will be 
adopted at its Se ptember IO meeting. 

Definition of the Practice of Law 
Jn my President's Column in this Septembe r issue of Bar News, l dis­
cussed the great work of tbe Committee to draft a working definition of 
the practice of law. The ir carefully written and thoughtful final report 
has just been issued to the Board of Governors. Many thanks to Chair 
Steve Crossland and members of the committee: Justice J ames A. 
Andersen. Jr. (Ret.), Justice Keith M. Callow (Ret.), James E. Deno, 
Peter S. Ehrlichman, Peter J. Harris, Zanetta L. Folltes, Peter R. Jarvis, 
Howard H. Marshack, Judge James A. Noe, Jr. (Ret.), Narda D. Pierce, 
Steven B. Tubbs, Dan-en C. Walker, Lish Whitson, and staff liaison 
Robert D. Welden , WSBA General Counsel. 

Access to Justice 
The Board of Governors finally approved a set of standards for te le­
lawyer services, as advocated by Susan Dan iel and many others from 
the access to justice community. While the version adopted by the Board 
is much d ifferent than that initially proposed several years earl ier, i.e ., 
that the Board own and operate a tele-lawyer service, the s tandards, 
nonetheless, should be he lpful by providing min imum acceptable stan­
dards for those who operate telephone services linking a lawyer with a 
person need ing legal information and advice. l would like to extend our 
thanks to Susan Danie l for her unwavering leadership o n tl1is issue. 

One of the primary focuses of the Board of Governors during the legis­
lative session was an all-out e ffort to secure $10 million dollars in new 
funding from the state for Columbia Legal Services and other legal 
services providers. Unfortunately, the legislation d id not pass. None­
theless. much was learned about legislative advocacy. and we will try 
aga in. The WSBA appreciates Lhe support of the Supreme Court and 
the Board for Judic ial Admin istration in this advocacy e ffort. 

Congratulations to the WSBA as recipient of the Harri son Tweed Award 
from the American Bar Association. This award, one oftheABA's most 
prestigious. recogn izes the extraordinary ach.ievements of bar associa­
tions that develop o r significamly expa nd projects o r programs Lo in­
crease access 10 ci vi i legal services to poor persons or criminal defense 
services to indigents. This award was presented at Lhe ABA a nnual 
meeting in August and recognizes the WSBA's long-term commitment 
and leadership, in close partnership with the Access to Jus tice B oard, 
the Northwest Jus tice Project, Colu mbia Legal Services and many oth­
ers, in planning and implementing an integrated, comprehe nsive s tate­
wide system for providing civil legal services for the poor. 



Celebration 2000 
Under the leadership of President-elect Richard Eymann, the Board of 
Governors approved holding its first state bar convention since 1992 
- but a traditional convention it wi ll not be. Celebration 2000 wiU be 
held in conjunction with the Fall Judicial Conference, the Access to 
Justice Conference, and the Bar Leaders Conference. Bringing all these 
major constituents together for the first time promises an exciting and 
educational event. Mark your calendars for September 13-16, 2000 in 
Spokane. 

Public Legal Education Workgroup 
The Public Legal Education Workgroup, a statewide workgroup with 
broad representation, was convened in November 1998 by Governor 
Gary Locke, Attorney General Christine Gregoire, the Washington State 
Bar Association and the Access to Justice Board to develop and imple­
ment a statewide plan for public legal education in Washington. Judge 
Marlin Appelwick, Court of Appeals, and Judith Billings, former Su­
perintendent of Public Instruction, served as co-chairs. The Workgroup 
of nearly 60 people included judges, lawyers, educators and citizens. A 
final report has just been issued and was approved in concept at the 
July meeting of the Board. The plan will be a significant first tep in re­
introducing legal education into the publ ic schools and the community. 

WSBA Annual Award Winners 
The Board of Governors, at its Annual Meeting the evening of Septem­
ber 9, will present the following awards: Award of Merit, Douglas 
Lawrence; President's Award, Fred Diamondstone; Award of Profes­
sionalism, Jane Seymour; Angelo Petruss Award for Lawyers in Public 
Service, Joseph Montecucco: Outstanding Judge, Hon. William Knebes; 
Pro Bono Award, Susan Daniel: Courageous Award, Faye von Wrangel; 
and the Affirmative Action Award, the law firm of Williams, Kastner & 
Gibbs. Congratu lations to all of you! You make us proud 10 be lawyers. 

WSBA Service Center At Your Service 
The WSBA Service Center is up and operating. For information about 
licensing, CLE, sections, the Young Lawyers Division, publkation or­
ders, address changes. status certificates. requests for brochures, gen­
eral information and much more, ca ll 800-945-WSBA or 206-443-
WSBA, or e-mail questions@wsba.org. 

Implementation of work of the MCLE Task Force 
The work of the MCLE Implementation Task Force continues. Although 
still not officially approved by the Court, we anticipate that the new 
rules with regard to reporting and receiving CLE credit will take effect 
in some forn1 this fall. These rules expand the number of courses in 
wh ich credit will be given, expand the subject matter of such courses, 
and significantly change me reporting of these courses, because pro­
viders will be required to report those who attend CLEs, and the WSBA 
will track accumulated credits. Also, the new rules will a llow five or 
more lawyers, in a proper setting, to take a CLE course and receive 
credit. 

WSBA Rules Committee, and Changes to GR 9, the Rule 
Making Procedures 
Tr was a very busy year for Lhe WSBA Rules Committee and its chair, 
Fred Diamondstone. This year the Supreme Court Rules Committee 
and the WSBA Rules Committee made significant effort 10 work to­
gether more closely man in me past. The result was an active meeti ng 
schedule wim a full agenda. Fred Diamondstone spent considerable 
time before the Boa.rd mis year discussing proposed rules . Thanks also 
to Steve Rosen for his strong staff support. 

After considerable study and debate. the WSBA Rules Committee. 
working closely with several of the Justices, propo ed significant revi­
sions to GR 9. The proposed revisions open me rule-making process 
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and formall y incorporate a role for the Superior Court Judges Associa­
Lion and the District and Municipal Court Judges Association. The Board 
of Governors approved the changes and has recommended them to me 
Supreme Court for adoption. 

Legislative Advocacy, Work of Legislative Committee 
and Reconfiguration of the Legislative Committee 
Many thanks to John Fattorini. Gai I Stone, John Cary and the work of 
the sections for another successful year in the legislature. Out of the I 0 
bills that the WSBA sponsored, nine passed. The other is under study 
by the Governor's office. Of course, we supported many oilier bills 
and opposed others. Some of these passed and omers did not. Wim the 
exception of the issue of funding on legal services, our effons were 
very successful (despite the ·'49/49" makeup of the House). 

During the last couple of meetings of the Board of Governors, it ap­
proved a reconfiguration of me Legislative Committee. based on rec­
ommendations of John Cary, John Fattorini and Gail Stone. The Com­
mittee will be approved annually by the Board as a whole. Approxi­
mately 11 members of the Committee wi ll be highly experienced in 
legislative matters and be exempt from the tl1ree-year term limitation 
requirement. Each Board member will then appoint or reappoint one 
representative from their district. Guided by the objective of making 
the Committee diverse and representative, the President-elect will ap­
point me remaining I I members. subject to Board approval. 

Law Office Management Assistance Program (LOMAP) 
The Board of Governors authorized a new standing committee. tlle 
Law Office Management Assistance Program Committee, to assist and 
advise the LO MAP Program operating wimin me Lawyer Services De­
partment. The Committee is chaired by Lewis H. Zieske, Jr. Wim the 
assistance ofWSBA staff, me LO MAP Committee has written a manual 
to assist solo practitioners and small firms in the management of tlleir 
offices. The Committee and Bar sLaff also are traveling around the state 
conducting seminars on law office management. Call Marty Potter at 
206-727-8237 or 800-945-WSBA for more information. 

Alternate Dispute Resolution (ADR) committee 
Also this year, the Board of Governors authoiized the formation of a 
new standing committee charged with using alternative dispute resolu­
tion mechanisms to resolve fee disputes on a voluntary basis and some 
eligible discipline matters. The ADR Committee, chaired by Stew 
Cogan, will be working closely with WSBA staff. 

workgroup on Multi-State Admissions 
The Board of Governors recently received a letter from the President 
of the Oregon State Bar Association suggesting a workgroup of repre­
sentatives from the states of Oregon, Washington, Idaho and Utah to 
study the idea of multi-state admissions of lawyers. Such cooperation 
among tl1ese four states arises from their cooperation several years ago 
regarding mutual approval of CLE credits. If the idea is approved, a 
lawyer admitted in Oregon, for example, would also be authorized to 
p ractice in the other three states. The Board of Governors authorized 
participation in me workgroup, with the understanding that there is no 
commitment to endorse the concept and mat the parties must agree 
bow the workgroup would proceed. The idea of four representatives 
from each state (one each from the Board of Governors, the Supreme 
Court, the Committee of Bar Examiners and Bar staff) is under discus­
sion. 

Thank you for the opportunity to have served as your President. I ap­
preciate your support and the many kind comments received during 
the year. 



Executive 
Director's 
1999 was the year of creating a new vision for the WSBA. It 
was a year to watch and Listen to members and trends in the 
profession. It was an intense year of meetings and discussions 
among Bar leaders to validate what we were hearing and to 
see what the WSBA shou Id do toward our mjssion of promoting 
justice and serving our members and the public. We decided 
we wi II "Raise the Bar" to higher standards. The raised 
standards wil l be faster discipline, easier MCLE tracking, more 
and faster electronic communication, more direct member 
services, and a vigorous campaign to educate and inform the 
public about the rule of law and the benefic ial public work of 
lawyers. In this new Bar we will take on "practice-of-law" 
issues, and we will look for new ways to achieve equal access 
to justice. We wi 11 advocate for the independence of the judicial 
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branch and needed court reform. We w il l maximize and 
leverage the thousands of hours members volunteer to the 
WSBA to promote these issues in this enhanced Bar. 

The horizon we've been scanning is in focus. It's an enhanced 
WSBA-responsive, timely, there-for-members, collegial, and 
ambitious in our goals. In the enhanced B ar, we support 
comminees, sections, and local and specialty bar associations 
in choosing their focus and defirung their partnership roles 
with the WSBA. We're diverse, inclusive and cooperative. 
There is a huge amount of work to be done, and we welcome 
thjs chance to make a real ilifference together, to our profession, 
the courts and the public. 

Financia ighlights 

The WSBA had another strong year of fi nancial performance, 
supporting our goals to be a financial ly strong institution; to 
be accountable to our members and the public; and to use our 
resources wisely in ways that accomplish our mission. For 
fiscal year 1998 (October I, 1997 th rough September 30, 
I 998), ne t income exceeded the amount budgeted, enabling 
us to maintain a sound reserve for future years, as recom­
mended by our auditors. We received an unqual ified opinion 
on o ur financial statements from our auditors. 

Financial Achievements 
Net income of $426,726 exceeded the budgeted target. About 
$200,000 of this amount was added to the general fund re­
serve. At year end, the general fund reserve was 15.6% of 
total operating expenses. 
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CLE programs and products produced a profit, which was 
carried forward in the CLE fund balance for use for CLE 
activities in the fu ture. Providing CLE opp01tu11ities for mem­
bers is self-funded by seminar registration fees, sales of 
deskbooks, etc. No member license fees are used to support 
CLE activities. 

The bar's 22 sections ended the fiscal year with a combined 
net profit of $78,000. Sections are a voluntary activity for 
WSBA members and are fully self-supporting through sec­
tion dues and fees for products or services. No member li­
cense fees are used for section activities, and al l net income 
from sections is carried forward in each section's fund bal­
ance for use by that section in future years. 



The revenue chart shows the pe rcentage o f revenues collected from various sources. 

Percentage of 1998 Revenues Collected 
from various Sources 

Licensing fees 

CLE seminars and products 24% 

- Bar exam and admissions 7% 

l Sections - opcraiions 4% 

I I j Interest income 2% 

Lawyers Fund for Client Protection 2% Other 3% 

Mandatory CLE I% 

The expenses chart shows the percentage of tota l expenses used for each regulatory activity and member service 
we pe1form. Regulatory acti vities, such as discipline and fee arbitratio n, random audits of trust accounts, manda­
lOry continuing legal education administration, licensing of members, administration of the office and leadership 
activitjes, are funded by member license fees. The char t identifies majo r programs that are entirely or substantially 
self-funded, including CLE seminars and products, Bar News and the Resources directory, the bar exam and 
admissions, and section activities. 

Percentage of 1998 Expenses Used by Activity 
(•activity is self-funded) 

Discipline and fee arbilration 25% 

Lawyers Fund for Clienl Protec1ion 2% 
Lawyers· Assistance Program 2% 

Legislative program 2% 

Access to Justice 2% 

Mandatory CLE I' 

Young Lawyers Division I % 

01hcr progrnms 7% 

CLE seminars and products* 249o 

Bar News and Resources* 7% 

- Bar exam and admissions* 6% 

Sections - operations* 3% 

Adminislnnivc and leadership functions 18% 

The statements of activities o n page 5 list revenues and expenses by program. 

A complete copy o f the audited financial statements and auditor's report is on the W SBA website(www.wsba.org), 
can be mailed to you upon request (e-mail patd@wsba.org or phone 206-727-8241 ), or can be picked up at the 
WSBA Annual Meeting. 
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nts 
Year ended September 30, 1998 Year ended September 30, 1297 

Revenues Revenues 
over (under) over (under) 

Revenues Expenses expenses Revenues Expenses expenses 
Unrestricted 
Licensing fees $ 5,407,586 $ - $ 5,407,586 $4,582,147 $ $4,582, 147 
Access to Justice 14,500 245,562 
Administration 250.678 1.044.664 
Bar examination and admissions 751 ,114 589,996 
Audits (random and for cause) 138,490 
Bar News 400,973 615,967 
Continuing Legal Education -

publications 699,555 608,93 1 
Continuing Legal Education -

seminars 1,785,725 1,743.604 
Communications 11 ,377 16 1, 11 8 
Court rules 20,464 
Discipline 53,874 2,425,663 
Fee arbin·ation 4,200 33.427 
Computer bulletin board service 7.730 66,257 
Lawyers' Assistance Program 16.759 245,209 
Lawyers practice assistance program 173.827 
Leadership 2,776 391.532 
Legislative 176.838 
Local bar support l ,082 14,033 
Mandatory continuing legal 

education 153,082 133,497 
Membership records 42,695 396,87 1 
Resources directory 122,255 67,645 
Sections - administration 142,229 13 ] ,652 
Sections - operations 432,252 353.494 
Young Lawyers Division 39,969 137,806 
Other 12,694 

Total. Unrestricted 10,340,41 l 9,929,241 

Restricted 
Lawyers' Fund for Client 

Protection 223..1 92 207,636 

Total $10,563,603 $ LO, 136,877 

Wasbington State Bar Association 
210 I Fourth Avenue. Fourth Floor 
Seattle, WA 98121-2330 
WSBA Service Center: 800-945-WSBA / 206-443-WSBA 
Fax: 206-727-8320 
Website: www.wsba.org 

(23 1,062) 16,000 169,675 ( 153,675) 
(793,986) 205,075 920,050 (714.975) 
161,118 737,224 561 ,033 176,191 

( 138,490) 107,700 (107.700) 
(2 14,994) 39 1,096 621 ,75 1 (230,655) 

90,624 780,48 1 7 17.892 62,589 

42,121 l.863.769 J.721,166 142,603 
( 149,74 1) 12,887 153,633 ( 140,746) 

(20,464) 19,893 ( 19,893) 
(2,37 1,789) 48,188 2,175,145 (2,126,957) 

(29,227) 5,850 23,898 ( 18,048) 
(58,527) 17 ,245 33,970 (l 6.725) 

(228,450) 20.280 241,778 (221,498) 
( 173,827) 
(388.756) 182 267,40 1 (267,219) 
( 176,838) 172,629 (172,629) 
(12,951) 1,127 14.568 (I 3,441) 

19,585 190,172 150.063 40,109 
(354, l 76) 36,426 428,680 (392,254) 

54,6 10 135.410 68.592 66,818 
10,577 131,505 110,839 20,666 
78,758 406,985 363,674 43,3 11 

(97.837) 35,547 117,385 (8 1,838) 
( 12,694) 6,958 (6,958) 
411,170 9,617,596 9, 168,373 449,223 

15,556 218.708 295 .739 (77.03 1) 

$426,726 $9,836,304 $9,464, 11 2 $372, 192 



The WSBA Service Center handles close to 4.000 calls per month. The Service 
Cenler plays an important role in helping to fu lfill the mission of the WSBA: 
" ... [to] serve its members and 1he public." and welcomes 1he oppommity w be 
of assis1ancc. Call 800-945-WSBA or 206-443-WSBA, or e-mail 
ques1ions@wsba.org. 

More than 400 members paiticipated in Town Meetings. a key pan or 1he WSBA's 
"Raising 1he Bar•· long-range strategic planning process. Mee1ings were held in 
Bellevue. Bellingham. Evereu. Kennewick. Olympia. Seatlle. Spokane. Tacoma. 
Vancouver and Wenatchee, and at the Washington Young Lawyers Division 
meeting in Skamania. 

More than 35,000 low-income residenls of our state benefiled from assistance 
from more than 4.000 attorneys volumeering through pro bono programs. (This 
number does not include lawyers providing free or reduced-fee services outside 
organized programs.) 

Washington s1a1e has 37 legal service programs, including pro bono programs. 
specialized legal service programs .. 01thwes1 Justice Project and Columbia Legal 
Services. Thre<l hundred sixty-five (365) volunteer attorneys serve on pro bono 
and legal services boards. 

Seventy (70) attorneys serve on the Access to JLL~tice Board and it, committees. 

In 1999, 13 anomeys pmticipated in the new Emeritus Program. which creates 
a limited license status for attorneys otherwise retired from the practice of law. 
The program·s goal is to encourage pro bono participation by experienced 
anorneys and judge,s who want to make a significant con1ribu1ion to access 10 
jus1ice-rcla1ed efforts. 

At the 1999 Annual ABA Meeting, the WSBA was presented with the prestigious 
Harrison 1\veed Award for achicvemenl in preserving and increasing access to 
legal services for the poor. 

The Educa1ion Committee of the Access to Justi<.:e Board formed a Public Legal 
Education Workgroup to develop. oversee and coordinate a law-related 
educa1ion vision for Washing1on state. In November 1998. 1his group was 
convened by the Governor. Attorney General. WSBA. and Access to Jus1ice 
Board. or 1he more 1han 55 workgroup participants, 29 are WSBA members. 

Nearly 700 members parlieipate in WSBA committees, boards and panels. 

The Board of Governors appointed 64 members 10 serve on boards, committees, 
commissions and task forces of outside organizations. 

This year, WSBA-CLE produced I 15 educational events for 8.500 participan1s 
utilizing 900 volunteer members as program chairs and facuhy. Programs were 
presented in Pon Hadlock. Olympia, Moun1 Vernon, Vancouver, Stevenson. 
Tacoma. Spokane. Wcna1chce, Yakjma, Sea-Tac, Kelso. Walla Walla, Chelan 
and Seattle. Several new CLE innovations were imrocluced: the Tele-CLE '" 
series for ethics courses by practice area. via an interactive telephone format; a 
focused course specifically fo r newer admiltees; and WSBA's Computer Camp 
for Counselors"', focusing on e-mail and lmernet skill s. WSBA-CLE also 
introduced the Automated Update Service, which keeps aJJ participati ng desk book 
subscribers current wi1h new supplements. Additionally. the WSBA. in 
partnershjp wi1h Loi slaw.com, Inc .. announced the availability of its CLE books 
on 1he lnternel and on CD-ROM. 

The Lawyers' Assistance Program (LAP) offers confidential assistance with 
emotional. drug, alcohol. family, health and other personal problems. Services 
inclucle assessment, referral. short-term or long-term counseling. group and 
individual therapy, as well as tJ"eatment follow-up mid training. From July 1998 
1hrough June 1999. LAP had 2,2 I 6 contacts with Washington lawyers. LAP has 
I IO peer counselors 1hroughou1 the Stale: 90 a1torncys were helped through peer 
counseling. LAP·s annual statewide conference. held at Lake Chelan, included 
semi nars on helping styles, divers ity. bankrup1cy. and leading a balanced life. 

The Law Office Management Assistance Program (LOMA P) offers lawyers 
a wide range or services. including general ·'prevcmion main1cnance" reviews: 
~onsul1ation on specific problems. office systems o r procedures; reference 
material, for office and practice Selllp: and referral 10 consultants and vendors. 
From July 1998 through June 1999. LOMAP made comac1 wi1h nearly 1.900 
Washington lawyers. In July and August 1999. LOMA P representatives loured 
Eastan Washington. prcseming half-day .. Law Office Check-up .. programs in 

Colville. Goldendale, Moses Lake. Okanogan, Pullman. Richland, Spokane, 
Walla Walla, Wenatchee and Yakima. 

The Alternative Dispute Resolution Program (ADR) includes Voluntary Fee 
Arbi1ra1ion and Mediation. From July J 998 through June 1999. 1he ADR program 
averaged nearly 90 contacts per mon1h wi1h lawyers and 01hcrs seeking assistance 
in resolving disputes. 

The Prol'essional Responsibility Program provides information and assistance 
in: I) Ethics Assistance - a WSBA lawyer assists callers in resolving ethical 
dilemmas: 2) lnforn1aJ Opinions - issued by 1he RPC Committee responding 10 
wrilten ethical inquiries from lawyers: 3) Formal Opinions and Published lnformal 
Opinions - ethical opinions issued by the Board of Governors; and 4) Rules of 
Professional Conduct - rules for ethical conduct promulgated by lhe Washington 
State Supreme Court. The Ethics Linc rook calls from an average of nearly 240 
lawyers per month from July 1998 through June 1999. 

The members of the Lawyer Services Department ma<Je 16 presentations from 
October 1998 through June 1999. These presentations were made 10 specialty 
and county bar associations in Aberdeen, Auburn, Bellevue, Bellinghain. Ephrala. 
Evereu. Lake Chelan. Olympia. Port Orchard, Seattle. Snoqualmie. Tacoma, 
Vancouver and Wena1chee. 

During tbis fiscal year. over I ,400 applicants sat for the Har Exam. Of 1he 897 
applicants who took 1he summer I 998 exam. 6 IO were eligible for admiss ion 
into the Bar. Of the winter's 539 applicants. 4 18 passed. The combined pa~s rate 
for the 1wo exams was 72%. 

The Washington Staie Bar Examination is the 13th lai·ges1 bm· exam in lhe coun1ry 
and is lhe only bar exam that still uses, exclusively. practicing members of its 
bar to wri1e and grade questions. The WSBA's dedicated Committee of Law 
Examiners prepares and grade-s two bar exams each year. 

WSBA membership continues to grow. As of July I. 1999, there were 2 I, 14 I 
Active members. 3.192 lnactive members, and 626 Judicial members. This 
compares 1020,716 Active, 2.941 inactive. and 607 Judicial members as of July 
I. 1998. 

There arc currently approximately 860 individuals participa1ing in the WSBA's 
Rule 9 Legal Intern Prog ram. An inlern license is good for two years. 

There are more than 60 county and specialty bar associations in the state. 

Signifi cant efforts to enhance the WSBA wcbsile (www.w ba.org) have resul1ed 
in a record amount of information being available on line. The website is updated 
weekly - wi1h new additions highlighted in the '·Featured This Week'' section. 
The authoritative database of lawyers licensed to practice in Washjugton, updated 
daily, is available 1hrough rhe websi1e. 

During 1he year. listsen · service was inaugurated, faci litating communication 
among WSBA member gro ups such as commi ttees and sections. These listservs 
are group e-mai ls cemrally maintained by 1he WSBA. 

To promo1e public confidence and protec1ion of the public. the WSBA adminis1ers 
the Lawyers' Fund for Client Protection, which makes discretionary gifts lo 
al leas t par1ially compcnsa1e c lienls who have been vict ims of attorney 
misappropria1 ion. The Supreme Court assesses each lawyer $10 for the Fund 
each year. During tiscal year 1998, the Lawyers· Fund for Client Protection 
approved gifts from the fund lotaling $ 193,000. These involved 22 applications 
concerning 11 lawyers. 

The WSBA has 14,850 members participating in its 22 sections. 

During calendar year 1998. the Office of Disciplina ry Counsel (ODC) managed 
a very acti ve prosecutions and investigations caseload. Altho ugh Washing1on·~ 
lawyers continued serving 1he public very well. with fewer 1han 1/2 or I% being 
sanctioned or ~ubjec110 disciplinary action, last year 15 lawyers were disbarred. 
11 were suspended from prac1ice for disciplinary reasons. ;;even were reprimanded 
(one lawyer twice). and e ight were censured. Twe111y-four (24) lawyers were 
formally admonished. Eleven ( 11) were suspcnlleu from practice on an inrerim 
ba,i, (no1 a d isciplinary sanc1ion) pending disciplinary proceedings. The ODC 
continued i1s active prevema1ive discipline program by preseming more 1han 70 
programs around the stale, and by wri1ing numerous ethics m·ticlcs for Bar Ne11·s 
and other publications. 


