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Our competition has been attempting to pull the wool 
over your eyes with recent allegations that tJ1eir citation 
service is superior to SHEPARD'S' on CD Law. But 
let's examine the facts. 

• Compared with their single citing reference, our 
SHEPARD'S service also searches LEXCITP and 
Auto-Cite' . You'll get treatments, jurisdictions and 
heaclnotes from tl1ree resources, instead of one, 
so you'll know exactly where your case stands. 

• Warning flags or signals are only as useful as the data 
fuat support them. Oilier citators can't tell you when 
yow· case has been distinguished, limited, criticized, 
or questioned. Knowing these soft negative treatments 
means you won't get sheared in court. 

She~ 

• Witl1 SHEPARD'S FOCUS~ feature, you can pinpoint 
any law or fact pattern within your citing references 
instantly. With the competition, you must wade through 
key numbers and fuen figure out if they apply to you. 

• SHEPARD'S editors analyze treatments and organize 
citations by jurisdiction within 24-48 hours from receipt 
of opinion. With the competition, you'll get computer­
generated data that measures discussion length -
not impact. 

There you have it. No other service can match the array 
of robust features you get wifu the indus try standard 
SHEPARD'S on CD Law. And that's no bull. 

For more information or your FREE tiial, call (206) 623-1688. 

• LEXIS"· NEXIS" 
Q._A....,..l'lltloknS-..plr'"""' 

Your sea rc/1 is 01Jer. 
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Do You Know Why Washington Lawyers 
Choose Hall-Conway-Jackson, Inc. for 

Professiot1al Liability Insurance? 

A variety of limits of liability available, up to $20 million for qualifying firms. 

Multiple Extended Reporting Period options, including unlimited. Also free death or disability extended 
reporting periods. 

Full prior acts coverage for qualifying firms/lawyers. 

Coverage provided for lawyers acting in the capacity of an Arbitrator, Mediator or Notary Public. 

Court reimbursement expenses of $500 per day, up to $5,000 maximum per claim for attendance at a 
trial at Westport's request. The deductible is waived for this provision. 

Reimbursement up to $7,500 per policy period for expenses incurred as a result of disciplinary 
proceedings. The deductible is also waived for thi s provision. 

Claims made and reported form with a free 60 day mini-trial. 

Qualifying firms may elect to have limited claims expenses paid in addition to the limit of liability. 

Coregis' professional insurance programs are now part of Westport Insurance Corporation (a GE 
Services Company) , rated A++ by A.M. Best and AAA by Standard 
and Poor's - their highest rating. 

We welcome broker inquiries. Ask your broker to contact us. 

For additional information, call Kate Dougherty at: 

HALL-CONWAY-JACKSON, 
INSURANCE BROKERS/ 
PROGRAM ADMINISTRATORS 
Formerly Quinan-Pickering, Inc. 
Insuring Washington Lawyers Since 1960 

INC. 9709 Third Ave. N.E., Ste. 502 
P.O. Box 75978 
Seattle, Washington 98125 
E-mail: kdougherty@hallcj.com 
Tel (206) 527-2444 
Fax (206) 527-4280 
(800) 877-8024 

• ___ IM_estport 
Westport Insurance Corporation 

A GE Capital Services Company 
Incorporating Coregis Lawyer Programs 

www.westportins.com 



The premier citation service is now available on CD Law. 

0 
Stop 

~ l <il ~ 
Home Search Favodes 

Addl'esi 4!) http://db.cdlaw.com/plweb-cgi/fastweb.eKe?getdoc+view1 +decision+830+9++lrade%20secrets%20%20%20%20%20%20%20%20 

PAWS v. UW, 125 Wn.2d 243, 884 P.2d 592 (1994). 

Shepar4_} Shepardize 

CITESEARCH 

One click Shepardizing is now 
available on CD Law Web! 

1994 

[No. 59714-6. En Banc. November 22, 1994.J 
PROGRESSIVE ANIMAL WELFARE SOCIETY, Respondent, v . 

THE UNIVERSITY OF WASHINGTON, Appell4nt. 

[1] Open Government - Pub1ic Disc1osure - Pub1ic Records -
Statutory Provisions - Scope of Diso1osure. The public 
recor~ portion of the public disclosure act (RCW 42.17.250 
to .348) is a strongly worded mandate for broad disclosure of 
public records. 

[2] Open Government - Pub1ic Disc1osure - Judicia1 Review -
Appellate Review - Sunmary Judgment - Unreso1ved Factua1 
Issues . When reviewing a summary judgment entered under the 

"\4A\ 

- l-Search R =---=~------------"===-== 

Joining the LEXIS-NEXIS® family of information companies 
enables us to offer our customers unique enhancements to our 
CD-ROM and Web services, which already provide the most 
current and comprehensive electronic Washington law library 
available. 

(206) 623-1688 ♦ Internet: www.cdlaw.com 
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To broaden your vision. 
Introducing the FOCUSTM feature. A unique research tool now available through 
the SHEPARD'S® Citations Service, and only available on LEXIS®-NEXIS®. 

Shepard§ 
The SHEPARD'S Citations Service remains 
unsurpassed in case validation. With the addition of 
the exclusive FOCUS feature, SHEPARD'S also gives 
you w1surpassed capabilities to broaden your research. 
You can hone in on citing references by fact patterns or 
points of law withom the limits imposed by headnote 
searching alone. 

Confidence. Euery time. 

The Next Generation 
Exclusively f,-01n 

To £ind out more, call us at 1.800.543.6862 or visit 
our web sire at www.lexis.com. 

~ A member of the l{ccd Elsevier pk group 

I FXI~ and NFXIS 3rc registered trademarks of Rrtd El~,·ier Pf(lpcnies Im.·., used unJcr hcemc. Ch~kC1te and rhe !!\"FORMATION ARRA) logo are trademark~ 
of RC<"d Elsevier Prop<rues Inc., used undc-r licrnst. SHEPARD'S 1~ a rcg•~tercd trldemJrk o( SHEPARD'S Comran), 0 1999, LEXIS-~E..XIS. a dmsmn of Reed EhC\'lr.r Inc. 
All nglm rcscm:J. Effoc:11re datt 03/01/99. 
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ADVERTISING 

Display: Contact Jack Young at 206-727-8260 or jacky@wsba.org. 

Announcements: For WSBA members only. Contact Jack Young at 206-727-8260 
or jacky@wsba.org. 

Classifieds: Advance payment required. Please see classified pages for rates and 
submission guidelines. 

Professionals: T he boxed ads preceding classifieds; for WSBA members only. 
Cost: $40/i11ch; advance payment required. 
Contact Amy O 'Donnell at 206-727-8213 or amyo@wsba.org. 
D eadline: Copy muse be received (not postmarked) by the fi rst of each month for the issue 
following. No cancellat.ions will be accepted after the deacUin.e. Please submit typed copy 
with check paymcnr (to WSBA) co: 
Bar News, 2101 Fourth Avenue, Fourrh Floor, Seaccle, WA9812l-2330. 
No phone orders, please. 
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1o buil1 your practice, 
this wont cut 1t anymore. 

104A p.ttorne s 

ExJ)erlenced Representation 
· personal 

f 11..rnerience ll1 
35 Years~ ~r 
Injury Chums 
• Practicing since l?~ 
• free consulumo~, 

no {ecs or ~ost 1\!lill.-
~ 

• A.uto acciden\S, . \ 
construction ,~l~ JO l 
injmies, dclecu,c 
products 

CALL TM£ vo1C£ 
Of £}(PlR1£MC£ 

Ti,ere exists a more effective-and 
far more affordable-place to promote 
yow- expertise. It's the internet. and 
it's here to stay. Consider the raw 
numbers: 57 million people in the U.S. 
alone use the Internet eveiy day, with 
2,000 new users logging on each hour. 

New tools for a new millennium. 
It's time to let West Legal Directory·· 
(WLD) show you how to leverage its 
power into paying clients. 

WLD-located at wld.com-is already 
home to the Internet's most successful 
legal direct0ty. In fact, you probably 
already have a listing there. But our 
experts-the only ones in the world 

demarks shown within are used under license. 
99 West Group 0-9937-0/3-99 19528 441 

(612) 555-5555 

who combine such extensive legal 
AND technical expertise- can help you: 

~ Expand your Usting in to a ful l­
blown Attorney Profile, much like 
a personal web site 

~ Create a FirmSite"'. a web site for 
yow· firm 

~ Develop and place Sponsorships 
-well-placed banner ads 

Better value, greater accountability. 

These options cost a fraction of the 
Lypical yellow pages ad AND you can 
Lrack their performance. Each month 

e 
Ol .. 

I(; 11otilallis "4atu.,,..,, 

you get detailed reports on the number 
of prospects visiting your site. 

And, just ILke yel.low pages users, 
people who visit you online at 
wld.com have a cun-ent, compelling 
need for a lawyer. That's why they're 
there. And why you should be too. 

We have proven, affordable ideas 
to help you grow your practice in t he 
twenty-first century. Talk to one of 
our Internet marketing consultants 
for full details: 1-800-762-5272. 
Or go onJine to wld.com. 

~ 

• WEST 
GROUP 



You Can Provide Pro Bono 
Services Without Joining a Formal 

Organization 
Editor: 
I have read the various articles and exhor­
ta6ons in the May Bar News regarding 
pro bono legal services. Obviously all law­
yers should provide some pro 60110 ser­
vices. So should all physicians and all gro­
cery scores. 

W hat apparenrly is nor obvious co 
some people whose offices are far above 
street level is chat many lawyers need joi.n 
no organization or make any formal at­
tempts i.n order co have the opportunity 
co provide all rhe pro bona services we 
can afford, and then some. People in need 
find us. Once you have provided pro 60110 

legal services co anyone, you will be asked 
to provide cl1em to ocl1ers. 

The same Bar News had a letter from 
Levy Johnston upon h is retirement. Levy 
is an example of what I am talking about. 
Levy was the kind of lawyer who made 
pracricing law enjoyable. H e seemed to 

be more inceresred in solving problems 
man chalking up wins. His telephone 
agreement was worrh more than most 
people's signatures. H e gave away count­
less hours co many people. I doubt chat 
he ever needed co seek out anyone to serve. 
Many people had his home phone num­
ber. If ail of us were half as generous as 
Levy, che Bar Association could close all 
of its formal pro bono programs. 

George R. Landrum 
Seattle 

NATO Bombings Illegal? 
Editor: 
Fifteen dead in Colorado and 21 civilian 
dead in Yugoslavia - so why more me­
dia coverage of Colorado? Is the Colorado 
media blitz. fueled by federal propaganda 
meant co distract us from the ilJegal kill­
ings of women and children in Yugosla­
via by American bombs? Borh seem like 
murder. 

Some argue that NATO air strikes 
which accidentally kill civilians are not the 
same as gunning down teenagers in a 
school because it's war, and because ir is 
legal tmder i.ncernarional law. Bur NATO's 
offensive bombings in non-NATO terri­
tory may be illegal under che NATO 
Treacy, Arc. 5 (1950 referencing U.N. 

Charter, Arc. 51-1 948), which allows only 
defensive force. Yugoslavia is currently 
arguing chis before me U.N. Incernacional 
Court of Justice (ICJ) at The Hague, 
Netherlands (whicl1 has only civil juris­
diction between nations, unlike the 1998 
International Criminal Court (ICC), 
wh ich has criminal, o r war crimes, juris­
diction over individuals). 

The NATO Ti-eacy created a defensive 
organization for use only when another 
member is arcacked. NATO has become 
- without authority - a n offensive 
force/world cop involved in iand outside 

any member scare. NATO's Preamble ref­
erences defending only "tl1e North Atlan­
tic area" wicl1ouc mentioning Southeast 
Europe. 

The U.S. in its press conferences has 
probably violated another international 
law, Article 20 of rhe U.S.-adopced 1966 
U.N. Incernational Covenant on Civil and 
Political Rights, which forbids pro-war 
propaganda by governments. A5 usual, 
u-um is the first casualty of war. Article 3 
of che Geneva Conventions (1864, 1906, 
1929 and 1949) against killing civilians 
in war may also have been violated by the 

~ 

j 
Contract e3 Per,nanent 
Attorneyc1 e3 Paralegal! 

Ouality candidates, outstanding 
customer service and reasonable rates 
are our top priorities! 

w 
~~ ~ -E-A_S_E_L-.L.C. Sat14"actim Guarantceo 

Est. Feb. 13, 1996 

Ly nda J. Jonas, Esq.-Placement Director 
615 N'!arket Str·eet, Suite B • Kirkland, Wash ington 98033 

425-822-J 157 • 425-889-2775 fax 
legalease@legaleasc.com 

http://www. legalease.com 

APPRAISERS ANO VAlUATION CONSUllANTS 

Private '1/a[uations, inc. 
100() Secoruf JI venue 
Suite3450 
Seattfe, 'Wasfi.ington 
98104-1022 

Adrien E. Garnache, Ph. D., President 

• Valuations of Businesses & Intellectual Property 

• Family Limited Partnership and LLC Interests 

• Experienced Litigation Support 

Call for references a11d qualificatio11s 

(206) 621-8488 • (206) 682-1874 FAX 
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Even She Can See You're Paying 
Too Much For Legal Research. 
It's simple. Every electronic legal research service offers the 

very same state and federal law. But only Law Office 

Information Systems, Inc. offers them at a price 

every practitioner can afford. For one flat rate, you 

get unlimited access to the most current and 

accurate cases, statutes and regulations. With no 

downloading charges. No printing fees. No 

surprises. Just the information you need to present 

your case. So make LOIS your primary source for 

legal research - and see how much you save. With our 

30-day money-back guarantee, there's nothing to lose. 

Call us at 800-364-2512, ext. 152. 

L O I S 

Fa st, Acrnrnle, Affordable 
Leg a I R e sen rcb"' 

1-800-364-251 2 
(Ext. 152) 

www.loislaw.com 

···CLE 



U.S. when it bombed civilians and civil­
ian sites in Yugoslavia. 

Bring on the U.N.'s new ICC investi­
gators and focus on the real criminal -
the imperialistic U.S. government chat 
kills Yugoslavian civilians co support a 
bloated mili tary-industrial complex. 
Unfortunately, the U.S. didn't approve the 
ICC treaty last year in Rome, so cechni­
ca11y, the U.S. doesn't come under its ju­
risdiction. T he U.S., China, Libya, Iraq 
and other pariah scares opted out of the 
TCC, citing threats to "sovereignty." What 
these nations are really saying is "we chink 
we're above universal laws prohibiting war 
crimes." 

Regional conflicts should be resolved 
by regional police authorities, not by a 
U.S. World Cop. NATO's Article 12 even 
encourages new and more regional secu­
rity arrangements. Let the European 
Union scan paying for its own defense, 
since U.S. taxpayers have been doing it 
for 50 years. The U.S. should withdraw 
from Kosovo, Europe and NATO, and 
then ratify the ICC. 

Jeff E. Jared 
Kirkland 

Proposed RPC 8.4 Too Vague 

Editor: 
Our ever busy and paternalistic Board of 
Governors (BOG) has once again pro­
posed a sexual orientation amendn1ent co 
RPC 8.4 which the Washington State 
Supreme Court has published for com­
ment. 

Like recently defeated Initiative 677, 
the proposed am endment to RPC 8.4 
would elevate "sexual orien tation," a class 
established by conduct, to the status of 
legally protected classes based upon traits, 
such as sex, race or age. The amendn,ent 
would also prohibit speech which mani­
fests bias toward all protected classes. 
Comments will be accepted by tl,e Clerk 
of meSupremeCourtatP. 0. Box 40929, 
Olympia, Washington 98504-0929 un­
til June 30, 1999. 

The rationale for the amendment is 
chat tl1e current rule is "woefully inad­
equate to stop the behavior we wanted co 
stop because it prohibits only acts of dis­
crimination mat are 'prohibited by law"' 
(D avid M. Horn, Bar News, February 
1997, p. 9). T he examples given of dis-

crimination to be avoided were an attor­
ney referring in court co an other attorney 
as "boy," a judge who observed tl1ac a de­
fendant appeared co be homosexual, and 
tl,e hypomecical of an associate who was 
fired when his firm discovered tl1ac he was 
homosexual. 

The proposed amendn1ent creates an 
RPC vio lation fo r "conduce" which 
"manifests" bias on the basis of "sexual 
orientation." The term "sexual o rienta­
tion" is so vague as to unfairly expose even 
me most open-minded attorney to an 
LU1reasonable risk of sanction. What pre-

cisely does the term mean ? It is not de­
fined. Literally taken, tl1e term is defined 
by me individual who perceives tl1at he 
or she has been wronged. The term has 
no precise meaning, bur en compasses 
whatever orientation the self-perceived 
victim may have fo r sex. Take p rosrim­
tion for instance. Some are apparently 
oriented toward prostitution, male and 
female, vendor and vendee. Would not 
me adoption of me proposed amendn,enc 
create a professional violation for mani­
festing disapproval of or bias against pros­
titution? 

Minzel & Associates 
CONTHACT LAWYEHS AND PARALEGALS 

\\'m· IIIHI·: .\ CO:\TH.\CT L\\\'YEH OH P\H.\LEC\I.? 

• Enharwt•d l'rol'ib 

• Cost Control 

• Bettn I lirinl,:' l>t·c-isions 

• He1hw1·cl B1•t-r11it111rn l Cosls 

• l1111111·1liat1· lksponsr to Fhu·t11ations i11 lkmand 

• Bl'tter Clit•nt St•nit·t• 

• 1111-rt·asecl Cart·t•r Satisfadio11 

Phone: :!06.:l:!ll .. i 100 • Fax: :!06.:l:!l\ .. i60fl • E-.\lail: .\1-ancl- \@msn.mm 
:l:!:!11 Eastlakt• \,1·11111· Ea,t. Seattle. \\ashing'fon 91\10:! 

□ Alhadeff Mediation Services 
Training to Be a Professional Mediator 

Thursday and Friday, August 5th and August 6th, 1999 
Thursday and Friday, Sept. 23rd and Sept. 24th, 1999 
Advanced Training Session: Tuesday, July 20th, 1999 

Effective mediation begins with a vision that genu ine peace or Resolution at the Highest 
Level is a possibility. This two-day program focuses on practical applications of seasoned 
mediation concepts that enable parties to achieve beuer settlements. The advanced training 
sessions consist of three-hour fo llow-up sessions to the intensive course and offer small 
group, free form discussions of the mediation process. The advanced sessions provide 
mediators with a forum where they can receive ongoing feedback and support from fellow 
mediators under Alan's guidance. Opportunities are also provided to discuss challenges 
participants face in particular cases with the goal of increased learning through shared 
experience. Fifteen CLE credits, (l ethics). Please call for further information. 

(206) 281-9950 
Please visit our website at AGC Building, Suite 1006 

www.mediationservices.com 1200 WeSllake Ave. N. 
Seattle, WA 98109 
Fax (206) 281-8924 
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A rLJe which measures bias based upon 
the orienration of the perceived victim is 
unworkable. T here must be an objective 
standard against which ro measure an al­
leged violation. The proponenrs of the 
amendment argue, disingenuously, that 
the meaning of the communication is 
subject ro the reasonable-person test. So 
far so good. The issue, though, is not what 
mean ing is communicated, but what 
communication is prohibited. 

The determination of what commu­
nication is prohibited is not subject ro the 
reasonable-person rest. As a society we no 

•nlh •' ' ' V\\ ,\ ,.....- \ \ ;_s 

" 

longer have a consensus on whether cer­
tain sexual behavior is appropriate. Seattle, 
for instance, has differenr rules from the 
rest of the state. Certainly it is acceptable 
co hold in disdain, to be prejudiced 
against, those who engage in sexual con­
duct which we all as a communi ty still 
hold robe inappropriate. Examples would 
be prostitution, bigamy and polygamy. 
The nJe is apparently meant ro protect 
homosexuals, so why nor just say so? A 
rule which specifically protects homosexu­
als by nam e cannot larer be expanded by 
clever plaintiffs ro protect groups with a 

~ cot--:V\.l~ ,or,: \ 
.,.,,,:. s ·1:"-·,~,.~ ,>, 

not your friend. 
It doesn't help you win cases. keep your clients or your sani ty. 
The Affiliates. on the other hand. can. 
From appellate and bankruptcy to real estate and taxation, The Affiliates is your source for 
automated litigation support teams, project attorneys, project teams. paralegals. even case clerks. 
We are experienced legal staffing specialists who speak your language. 
When your firm needs exceptional professionals who can keep the confusion at bay. 
call The Affiliates ~. A 

1 (206) 749-9460 TIIEdFILIATEfu 
The l.J!oal Staffing OMsi:in ci Albert Half lmemat/Otlll Inc. 
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ADVERTISEMENT 

FREE Report Reveals ... 

Why Some Washington Lawyers 
Get Rich ... While Others Struggle 
To Earn A Living 
TR.AB UCO, CA• Why do some lawyers make a fortu ne 
while others struggle just to get by? The answer, according 
to California lawyer David Ward, has nothing to do with 
talent, education, hard work, or even luck . .. T he lawyers 
who make the big money are not necessari ly better 
lawyers." Ward says. "They have s imply learned how to 
market their services." 

Ward, a successful sole practi tioner who once 
struggled 10 attract clients, credits his turnaround to a little­
known marketing method he stumbled across six years 
ago. He tried it and almost immediately attracted a large 
number of referrals. " I went from dead broke and drowning 
in debt 10 earning $300,000 a year, practically overnight. .. 

Ward points om that although most lawyers get the 
bulk of their business through referrals. not one in I 00 
has a referral system, which, he maintains, can increase 
referrals by as much as I 000%. " Without a system. 
referraJs are unpredictable. You may get new business this 
month, you may not," he says. 
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A referral system. by contrast, can bring in a 
s teady stream of new clients. month after month. year 
after year. "It feels great to come to the office every 
day knowing the phone is going lo ring and new 
business will be on the line.'' Ward says. 

Ward. who has taught his referral system to 
lawyers throughout the U.S., says that most lawyers' 
marketing "is somewhere between atrocious and non­
existent." As a resuh. he says, a lawyer who uses a 
few simple marketing techniques can stand out from 
the competition. "When that happens, getting clients 
is easy." 

Ward has written a report entit led, "How To Get 
More Clients In A Month Than You Now Get A ll 
Year!" which reveals how any lawyer can use this 
marketing system 10 get more c lients and increase 
their income . For a FREE copy. call 1-800-562-4627 
for a 24-hour FR.EE recorded message. 

different orientation. (The issue would 
arise, however, whether all types of homo­
sexual behavior are protected from com­
munications of discrimination or if only 
cercain types of behavior are protected.) 

T he amendment proponents argue 
that existing law, outside ofSeartle, is in ­
adequate ro coerce thei r idea of appropri­
ate behavior (973 P.2d No. 2, Ct.R-8; Bar 
News, February 1997, p. 9). T he Congress 
of the Un iced States, the Washington State 
Legislature and the people of the state have 
seen fit ro nor provide special treatment 
based upon sexual orientation, while Se­
attle has. This fact does not predicate a 
policy argument fo r expandin g such pro­
tection for ethical reasons. In fact, since 
the local laws do not apply ro businesses 
with less than seven employees, they 
showd be viewed as economic in narure, 
not ethical. This is because tl1ere is no logi­
cal basis for exempting any business, no 
marrer how small, from a law which is 
ethical in nature rather than economic. 

T he BOG showd as a policy decision 
avoid regulation of the entrepreneurial 
aspect of the practice of law, which is al­
ready regulated by federal, state and local 
jurisdictions. Expanding the mandate of 
the BOG will further dimact ir from its 
core purpose: regulating the practice of 
law. Indeed, based upon the BOG's dis­
mal performance regwating arrorney dis­
cipline, irs most important function, the 
ABA has recommended that the BOG be 
relieved of that responsibility (927 P.2d 
Proposed Rules LXVII). T he BOG shOLJd 
focus upon and master its existing respon­
sibilities before it seeks to expand its hori­
zons ro include social engineering of the 
business of law. 

So far freedom of speech has been a 
basic tenet of American jurisprudence. 
Our criminal laws govern conduct, not 
speech or thought. Our civil rights laws 
and RPCs govern conduct, nor speech, 
and certainly not chought. The amend­
ment drafters carefwly chose the term 
"conduct." T hey could have used the term 
"act," but that would not address the griev­
ance complained of, verbal disrespect. 
"Conduct" is more broad and more far­
reach ing in its meaning than "acr." One 
could argue that "conduct" should not 
include speech , but read the rule. In the 
legal arena, an attorney conduces himself 
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or herself by articulating a legal positio n. 
T his is only done effectively with words. 
Moreover, two of the examples provided 
by the proponents are oral statements 
made during a court proceeding. T h e 
amendments will, if adopted by che Su­
preme Court, ultimately be interpreted to 
include speecl1. The unfortunate disbarred 
attorney who makes such case law will be 
forced to pursue the freedom of speech 
matter in the federal courts, while unable 
to earn a living, having Jost his or her li­
cense to practice law. 

The stated purpose of the proposed 
amendment is to protect people from the 
degradation of bias in the legal system; in 
a word, disrespect. T his could readily be 
codified imo an amendment which would 
create an RPC violation for being disre­
spectful while engaged in the practice of, 
but not the business of, law. My proposal, 
however, would not achieve the unstated 
goal of the rule's proponents, which is to 
coercively normalize conduct which many 
consider to be inappropriate, or even im­
moral. I know the members of our pro­
fession do not believe chat chis is appro­
priate - the question is, do we have the 
courage to act? For it was Yeats who said, 

"The best lack all conviction, while the 
worst are fulJ of passionate intensity." 
Write to the Supreme Court. 

James Rigby 
Seattle 

Jury Nullification Constitutionally 
Authorized in 24 States 

Editor: 
O n February 8, 1999 the Washington Post 
published a from-page story entitled, "In 
Jury Rooms, a Form of C ivil Protest 
Grows." According to the Post article, ju­
rors are nor always following judges' in­
structions to the letter. 

T he article recounted chat sometimes 
in jury trials, when chose facts wh ich die 
judge chooses to allow into evidence indi­
cate char the defendant broke the law, ju­
rors look at the facts quire differently from 
the way die judge in structed diem ro. The 
jurors do not say, "O n die basis of these 
facts the defendanr is guilry." Instead, die 
jurors say, "On d1e basis of these facts die 
law is wrong," and diey vote to acquit. 

Or, they may vote to acqui t because 
they believe chat d1e law is being unjustly 
applied, or because some government con­
duce in the case has been so egregious mat 

d1ey cannot reward it with a conviction. 
In short, a passion for justice invades rhe 
jury room. T he jurors begin judging the 
law and the government, as well as the 
facts, and mey render their verdict accord­
ing to conscience. T his is called jury nul­
lification . 

Or. Jack Kevorkian, recently convicted, 
was acquitted several times in the past, 
despite his admission of the government's 
facts, of assisting the suicide of terminally 
ill patients who wanted to die. Those ac­
quittals were probably due to jury nullifi­
cation. And Or. Kevorkian might have 
been acquitted again if the trial judge had 
allowed him to presenr his evidence, tes­
timony of the deceased's relatives, to die 
jury. A corollary of jury nullification is 
greater latitude for che jury to hear all of 
che evidence. 

If the practice of jury nullification con­
tinues to grow, it will mean chat in crimi­
nal cases, everyming will be on the cable 
in every case. Whenever a defendant is 
on trial, the government and its laws will 
be on trial also. W ith most criminal laws 
chis will make no difference. But wirh 
controversial laws, like drug prohibition , 
it may make an enormous difference. 

www.DUIdefense.com 

HAYNE, 
Fox~BowMAN 

12 Washington Sta te Bar News • JULY 1999 

425-451-1995 
1621 114th S.E., Suite 210 

Bellevue, W A 9 8004 



The Washington Post cook a dim view 
of this and suggested chat jury nullifica­
tion is an aberration, a kind of w1intended 
and unwanted side-effect of our consti­
tutional system of letting juries decide 
cases. But the Post couldn't be more wrong. 
Far from being an unintended side-effect, 
jury nullification is explicitly authorized 
in the Constitutions of 24 states. 

All Criminal Cases 
The constirutions of Maryland, Indiana, 
Oregon and Georgia currently have pro­
visions guaranteeing tl1e right of jurors co 
"judge" or "determine" the law in "all 
criminal cases." 

hi the trial of a!L criminal cases, the Jury 
shall be the judges of Law, as we!L as of 
fact, except that the Court may pass upon 
the sufficienq of the evidence to sustain 
a conviction. The right of trial by Jury of 
a!L issues of fact in civil proceedings in 
the several Courts of Law in this State, 
where the amount in controversy exceeds 
the sum of five thousand dollars, sha!L be 
inviolably preserved. (Maryland Con­
stitution, Declaration of Rights, Article 
23) 

In a!L criminal cases whatever; the jury 
sha!L have the right to determine the law 
and the facts. (Indiana Constitution, 
Article I, Section 19) 

Excessive bail sha!L not be required, nor 
excessive fines imposed. Cruel and un­
usual punishments sha!L not be inflicted, 
but a!L penalties sha!L be proportioned to 
the offense. In a!L criminal cases what­
ever, the jury sha!L have the right to de­
termine the law, and the facts imder the 
direction of the Court as to the law, and 
the right of new trial, as in civil cases. 
(Oregon Constitution, Article I, Sec­
tion 16) 

The right to trial by jury sha!L remain 
inviolate, except that the court shall ren­
der judgment without the verdict of a jury 
in all civil cases where no issuable de­
fmse is filed and where a jury is not de­
manded in writing by either party. In 
criminal cases, the defendant shall have 
a public and speedy trial by an impar­
tial jury; and the jury shall be judges of 

the law and the facts. (Georgia Consti­
tution, Article I, Section 1, Paragraph 
XI) 

T hese constitutional jury-nullification 
provisions endure despite decades of hos­
tile judicial interpretation. 

Libel Cases 
Twenty otl1er states currently include jury 
nullification provisions in their constitu­
tions under meir sections on freedom of 
speech, specifically with respect to libel 
cases. 

WE FIND MISSING HEIRS 

~ Seff e, h1alJ I -
BETTER BECAUSE. .. 

These provisions, cited below, typically 
state: " ... in all indictments for libel, me 
jury shall have the right to determine me 
law and me facts w1der me direction of 
tl1e court." But New Jersey, New York, 
South Carolina, Utah and Wisconsin omit 
the phrase "under me direction of me 
court." Saum Carolina states: "In al] in­
dictments or prosecutions for libel, the 
trum of tl1e alleged libel may be given in 
evidence, and me jury shall be me judges 
of tl1e law and facts." 

The provisions: Alabama (Article I, 
Section 12), Colorado (Article II, Section 
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1 0), Connecticut (Article First, Section 6), 
Delaware (Article I, Section 5), Kentucky 
(Bill of Rights, Section 9), Maine (Article 
I, Section 4), Mississippi (Article Ill, Sec­
tion 13), Missouri (Article I, Section 8), 
Montana (Article II, Section 7), New Jer­
sey (Article I, Section 6), New York (Ar­
ticle I, Section 8), North Dakota (Article 
1, Section 4), Pennsylvania (Article I, Sec­
tion 7), South Carolina (Article [, Sec­
tion 16), South Dakota (Article VT, Sec­
tion 5), Tennessee (Article I, Section 19), 
Texas (Article 1, Section 8), Utah (Article 

Vernon A. Smith, Partner 
Founder, National College of DU I Defense; 
Member, Washington Foundation for Criminal 
J uslice; Member, Washington & National 
Associations of Criminal Defense L.-1.wyers; 
Lecturer, DU[ defense seminars; NITA graduate 

I, Section 15) , W isconsin (Article I, Sec­
tion 3), Wyoming (Article I, Section 20). 

Delaware, Kentucky, North Dakota, 
Pennsylvania and Texas add the phrase "as 
in other cases."Tennessee adds the phrase 
"as in other criminal cases." These phrases 
suggest char the jury has a right to deter­
mine the law in more than just libel cases. 

. . . and in all indictments far Libel the 
jury shall have a right to determine the 
/,aw and the facts, under the direction of 
the court, as in other criminal cases. (Ten-

Douglas L. Cowan, Partner 
Dean, National College of DUI Defense 
1!)96-1997; Founder, Washington Association 
of Criminal Defense Lawyers; Founder/Past 
President, Washington Foundation for 
Criminal J uslice 

THECOWAN 
L AWFIRM 
425.822.1220 

3805 108th Ave. NE, Suite 204 • Bellevue, Washington 98004 
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nessee Constitution, Article I, Section 
19) 

T he phrase "under the direction of the 
court," omitted by five stares, provides for 
the rrial judge to give directions, like road 
directions, which the jury may or may nor 
choose to fo llow, to assist the jury in its 
deliberations. Our forefathers did not in­
tend by chis phrase for the trial judge to 

infringe in any way upon the sole discre­
tion of the jury in rendering its verdicc. 
Although lacer courts have held otherwise, 
the Tennessee Supreme Court in Nelson 
v. State, 2 Swan 482 (1852), described the 
proper roles of rhe judge and jury as fol­
lows: T he judge is a witness who testifies 
as to what the law is, and the jury is free 
to accept or reject his testimony like any 
other. 

The Maine Constitution affirms these 
roles in its section on libels: 

... and in all indictments far Libels, the 
jury, after having received the direction 
of the court, shall have a right to deter­
mine, at their d iscretion, the I.aw and 
the fact. (Maine Constitution, Article 
I, Section 4 [emphasis added]) 

All Political Power Is Inherent 
in the People 
In addition, 40 state constitutions, like rhe 
Washington State Consticucion in Article 
I, Section 1, declare that "all political 
power is inherent in rhe people," or words 
to similar effect. 

And 34 stare constitutions expow1d on 
the principle of all political power being 
inherent in the people by saying char "the 
people ... have at all rimes ... a right to alter, 
reform, o r abol ish their government in 
such manner as they may think proper," 
or words to similar effect. For example, 
the Pennsylvania Constitution declares: 

AIL power is inherent in the people, and 
all free governments are founded on their 
authority and imtituted far their peace, 
safety and happiness. For the advance­
ment of these ends they have at all times 
an inalienable and indefeasible right to 
alter, re.form or abolish their government 
in such manner as they may think proper. 
(Pennsylvania Constitution, Article [, 
Section 2) 



If the people have all power, and have 
ac all cimes a righc w alter, reform or abol­
ish their government in such manner as 
they may think proper, then they cenainly 
have the right of jury nullification, which 
is tamamount w alcering or reforming 
their government when they come w­
gether on juries w decide cases. 

A single nuUificacion verdict against a 
panicular law may or may not alter o r re­
form the governmenr, buc thousands of 
such verdicts certainly do. Witness the de­
cisive role of jury nullification in establish­
ing freedom of speech and press in the 
American colonies, defeacing die Fugitive 
Slave Act, and ending alcohol prohibition. 

Right of Revolution 
Of special note is the Right of Revolu­
tion in the New Hampshire Constitution: 

Government being instituted far the com­
mon benefit, protection, and securit:;1 of 
the whole community, and not far the 
private interest or emolument of any one 
man, family, or class of men; therefore, 
whenever the ends of government are per­
verted, and public Liberty manifest!J en­
dangered, and aLL other means of redress 
are ineffectual, the people may, and of 
right ought to reform the old, or establish 
a new government. The doctrine of non­
resistance against arbitrary powe1; and 
oppression, is absurd, sktvish, and destruc­
tive of the good and happiness of man­
kind. (New H ampshire Constitution, 
Bill of Rights, Article 10) 

If the people have the ultimate right of 
revolution to proteet their liberties, then 
they certainly also have the lesser included 
and more gentle right of jury nulli fica­
tion ro protect their liberties. 

Ir should also be no ted that New 
H ampshire declares an unalienable Right 
of Conscience: 

Among the natural rights, some are, in 
their very nature unalienable, because no 
equivaknt can be given or received far 
them. Of this kind are the Rights of Con­
science. (New H ampshire Constitution, 
Bill of Rights, Article 4) 

If the right of conscience is unalien­
able, then it cannot be taken away from 

people when they enter the courthouse 
door ro serve on juries. The people have 
an inherent and unalienable right co vote 
their conscience when rendering jury ver­
dicts. 

Ninth and Tendi Amendments 
There is no doubt that jury mJl ification 
was one of the rights and powers that the 
people were exercising in 1791 when the 
Bill of Rights of the Uni red Stares Con­
sriturion was adopted. As legal historian 
Lawrence Friedman has written: 

In American Legal theory: jury power was 
enormous, and subject to few controls. 
There was a maxim of /,aw that the jury 
was judge both of law and of fact in 
criminal cases. This idea was particuktr!J 
strong in the first Revolutionary genera­
tion when memories of royal justice were 
fresh. (A History of American Law 
[Simon & Schuster, 1973] p. 251) 

Jury nullification is d1erefore one of the 
"rights ... rerained by the people" in the 
Nind1 Amendmem. And it is one of the 
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"powers ... reserved ... to the people" in che 
Tenth Amendment. 

Jury nuJlification is decenrralizarion of 
political power. Ir is rhe people's most 
important veto in our consrirurional sys­
tem. T he jury vote is rhe only rime che 
people ever voce on the applicacion of a 
real law in real life. All ocher voces are for 
hypocheticals. 

As Jefferson put it: 

Were I called upon to decide whether the 
people had best be omitted in the Legis­
lative orjudiciary department, I would 
say it is better to leave them out of the 
Legislative. The executi.on of the laws is 
more important than the making of 
them. (Lecrer ro the Abbe Arnoux, 
1789; The Papers of Thomas Jefferson, 
Vol. 15, p. 283, Princeton University 
Press, 1958) 

One wonders why these jury nullifica­
tion provisions are noc given fu.U force and 
effect today with proper jury instructions? 
Perhaps judges, who charge juries to fol­
low the law, do nor follow it themselves 
when they disagree with it. 

Lise Source: Alan W Scheflin, "Jury 
Nullification: T he Right To Say No," 45 
Southern California law Review 168,204 
(1972) [list has been updated to 1999] 

Tolman Article Appreciated 
Editor: 

Tom Stahl 
EtlensbU1g 

Thanks very much for JeffTolman's "Red 
Flags" article in the June issue [p. 13]­
easily the most practical and useful bit of 
advice Bar News has published in many a 
moon. This is the kind of thing chey don't 
reach you in law school - bur ir ought ro 
be required reading for every Bar candidate. 

Robert C Cumbow 
Seattle 

Renders are invited to submit Letter, of reasonable 
Length to the editor. They should be typed on l.et­
terhead, signed and, if possible, also provided on 
disk in any conventional fonnat. Letten may also 
be sent via e-mail to comm@wsba.org. Due date 
is the 10th of the month for the second issue fol­
lowing. The editor reserves the right to select ex­
cerpts for publication or edit them as may be ap­
propriate. Signatures in excess of three names will 
be printed only in exceptional cirrnmstances. at 
the sole discretion of the editor: 



So You Wanna Sue the 
Soccer Bully? 

T c was che kind of weacher even a dje-hard soccer mom 

1 
d reads. T he rain came down si<leways across che field and 
collecced in big puddles, which rhe young players glee­

fully plowed chrough. Ir was so cold thac any feeling in my 
extremicies was a discanc memory. As I conremplaced whecher 
ic would be child abuse to hose down che very muddy chil­
dren before allowing chem back into che car, my 10-year-old 
son annOLmced chat he wanted ro sue 
che player from che other team who 
had pushed, kicked and otherwise 
bullied his way ro victory. Before my 
cold-numbed brain could connect 
wich my mouth, my 12- and nine­
year-olds launched into a sophisti­
cated discourse on why a lawsuit 
against the soccer bully was a bad 
idea. H ow would he prove rus allegations, when all che ocher 
players wouldn't want to gee involved? How had he been dam­
aged? Wouldn't he need co schedule some visits wich a doctor 
to document his mental anguish? And hadn't he been con­
tributorily negligent in mouching off to the bully? As I lis­
tened co the legally accurace analysis more appropriate co a 
law office chan the back seac of a soccer mom's car, I couldn'c 
help wondering if che conversation mighc have taken a differ­
ent turn had che children involved not been che offspring of 
lawyers. 

While most of che time I would like to chink chat being a 
lawyer has a positive effect on my children, I also have days 
when I wonder if chere are harmful effects as well . Are your 
children impacted by your choice of profession? H ere's a liccle 
quiz to find our - examples gleaned from the lawyer parents 
1 know: 

• Does your four-year-old give Miranda warnings to his teddy 
bear when cookies are discovered missing from the jar? 

• D oes your child complain char her First Amendment rights 
have been violaced when you punish her for swearing? 

• Are your children che only kids on che block who leccure 
the ocher bike riders on the dangers of nor wearing bike 
helmets? 

• Do your children always sit in che back sear of your vehicle 
for fear of being suffocated by an expanding airbag? 

• Has your son cold his grandmother thac he wants to be "a 
diem " when he grows up? 

by Sherrie Bennett 
Editor 

• Have you overheard your child explaining to her baseball 
ceammates chat che letters "PLLC " after your fi rm name on 
che ream jerseys stand for "Please Leave Lorsa Cash"? 

• Does your son secretly make fun of h is friend who chj nks a 
core is a little pie? 

• D o your cruldren cl1ink insurance companies are a hotcer 
invescmenc than lncernec scarrups? 

• Do your children refer to your crial 
briefcase as "Mom's big purse" and 
appear horrified when an unini­
tiated person suggests ic might be 
left in cl1e car tem porarily? 

• Does your son complain thac ic's 
not "equitable" for lum to have to 
clean his room when his brocl1er 
doesn't have to? 

• Do your children employ mediation negotiacion techniques 
on you when d iscussing their curfews? 

• Does your child ask "Where's the evidence?" when con­
fronted wich che suggestion that she broke your wife's favor­
ite vase? 

• H ave you overheard your ceenager explainjng the intrica­
cies of search and seizure law to her friends? 

• Do your children analyze in agonizing derail aJJ the alcerna­
cives available co m em in a particular dilemma? 

• Does your son charge his siblings the current scarurory in-
terest race when they borrow money? 

U ndoubcedly, you've had your own experiences in real­
izing cbac your cruJdren pay more accention co whac 
you say and do than mighc be indicated by their non­

response to your questio ns while glued co cheir favorite TV 
show. They really are listening and absorbing your accicudes 
and feelings regard.ing lawyering and how lawyers interact wich 
cl1eir clients and other members of society. Whether cl1ey chink 
lawyer jokes are funny, or a grossly distorted insult ro a noble 
profession , runges on rheir rake on your own perceptions of 
the daily tasks oflaw work. D o you pay attention to what you 
cell your kids abouc how lawyers inceracc wich ocl1ers? Are you 
instilling basic echical values in your offspring, or reinforcing 
cl1e cruch of chose lawyer jokes? Whether or noc you're alert ro 
che fact of your role modeling, your children will learn from 
your accions and words whac it's like to be a lawyer. So what 
do you wane them robe celling your grandchildren? f6 
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T he good news, according to a recent national survey 
funded by the Hearst Corporation, is that 80 per­
cent of Americans believe that "in spite of its prob­

lems, the American justice system is the best in the world." 
The bad news is char respondents to the survey also rated 

their confidence in 17 different institutions in American so­
ciety. They had the most confidence in the U.S. Supreme 
Court, but with only 50 percenr 
showing strong confidence in chis 
institution. Confidence in other fed­
eral courts, in judges, and in the jus­
tice system overall was even lower, 
with only about one-third of the re­
spondents having strong confidence. 
Only 18 percent of respondents 
showed strong confidence in the 
U .S. Congress. O nly 14 percenr indicated strong confidence 
in lawyers. The media fared che worst, with strong confi­
dence from only eight percent of the respondents. 

To measure knowledge of the justice system, survey par­
ticipants answered a series of 17 questions identifying the 
three branches of governmenr, the function of each branch, 
the U.S. Chief Justice, and the accuracy of 10 statements 
pertaining to the function of courts.Not surprisingly, people's 
knowledge of the justice system is uneven. For example, 99 
percent knew one of the basic tenets of our system - that 
anyone accused of a crime has the right to be represented in 
court by a lawyer. However, only 39 percent could identify 
all three branches of government, and 25 percent could not 
identify any branch of government. Overall, only 26 per­
cent of the total sample could be considered highly knowl­
edgeable about the justice system, and most of chose were 
educated white males with higher incomes. 

When survey questions addressed "trust in" rather than 
"knowledge about" the justice system, the results suggested 
an additional reason for "low confidence." A substantial 
number of people believe chat the justice system treats dif­
ferent groups of people unequally. O nly about half of the 
respondents believe that men and women are treated equally. 
Even fewer believe that the treatment is equal among racial 
or ethnic groups, or between wealthy and poor people. 
Women, non-whites, those with lower incomes, and those 
with less education are less likely to agree char people are 
treated equally by the justice system. 

Building Public Trust 
and Confidence 

in the Justice System 
by M. Wayne Blair 

President 

An important point reflected in the survey results is that the 
more a person understands about the justice system the more 
that person trusts the system. 

Issues Affecting Public Trust 

These survey results were discussed at a national symposium 
on Building Public Trust and Confidence in the Justice Sys­

tem, held May 13-15 in Washing­
ton, D.C., sponsored by the Ameri­
can Bar Association, the Conference 
of Chief Justices, the Conference of 
State Court Administrators, and the 
League ofWomen Voters, all in co­
operation with the National Cen­
ter for State Courts. Participants at 
this symposillll1 were provided the 

survey results, and additional information collected in two 
other national symposia: the first symposium discussed the 
history of our system of government with its three indepen­
dent branches, and the place of an independent judiciary 
within that system; the second symposiun1 exan1ined public 
understanding and perceptions of the judicial system. The 
third symposium used the information from the prior two 
symposia to discuss issues affecting public cruse and confi­
dence in the justice system, and to develop strategies to ad­
dress the issues. Each symposium brought together scholars, 
judges, lawyers, court administrators and citizens. Each state 
sent a delegation. 

The Washington state delegation included the Hon. 
Bobbe J. Bridge, Presiding Judge of the King County Supe­
rior Court; Sue Donaldson, President of the Seattle City 
Council; Maiy McQueen, Scace Court Administrator; Wendy 
Ferrell, Public Information Officer from the Office of the 
Administrator for the Courts; and me, as President of the 
WSBA. Also attending from Washington were Hon. Paul 
Beighle, President of the American Judges Association and a 
Judge of the Seattle Municipal Court, and Ragan Powers, a 
member of the ABA Cornmirtee on State Justice Initiatives. 
Liew Pritchard, who is very involved in ABA activities, also 
attended the symposium. 

Through the use of electronic polling, the approxin1arely 
300 participants identified l O critical issues affecting public 
rrust and confidence in me justice system. The four issues 
receiving the highest priority ranking were: 
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1. unequal treatment in the justice sys­
rem (i.e., gender, race, ethnic bias; po­
litical/financial influence; inadequate 
training for judges and court person­
nel); 

2. the h_igh cost of access co the jusrice 
system (i.e., high cost oflegal services; 
high court fees; complex procedures; 
inaccessibilily o f court info rmation; 
lack of affordable al ternatives); 

3. lack of public understanrung in the 
justice system (i.e., poor flow of infor­
mation from courrs co public; lack of 
school, m edia and o cher programs 
which promote U11derscanrung); and 

4. unfaiJ· and inconsistent judicial process 
(i .e., abuses of adversary system; lack 
of control of lawyer behavior; discov­
ery abuse; frivolous suits). 

T h e participants also voted on che 
overarching strategies co address the criti­
cal issues, and identified the four rughesr­
ranking scraregies: 

1. co improve education and training (i.e., 
improve school curricula abouc couns; 
improve internal education programs 
for judges, attorneys an d court staff, 
including bias sensitivity training in 
ethics); 

2 . to make the courrs more inclusive and 
outreaching (i.e., courr-communiry 
collaboration; appoint citizens co court 
advisory committees; create a user­
friendly court environment; more pub­
lic appearnnces by judges); 

3. co improve external commurucation 
(i.e., improve med_ia relations; improve 
dissemination of court information co 
che public and co court users); and 

4. to provide swift, fai r justice (i.e., re­
solve cases with reasonable promptness 
and cost). 

Ac the conclusion of the sympositlm, 
each ind_ividual and each scare delegation 
accepted the responsibili ty of riling the 
cools and the information gained from the 
symposium back co our home states co 
begin a process co address the issues. The 
Washington delegation will be meeting 
over the next few weeks in amici parion of 
developing an action plan. 

Clearly, one of the important compo­
nents of any action plan is the need co 
educate th.e public. Unfortunately, the 
relatively low level of public understand­
ing revealed in che sttrvey about our over­
all system of government was not a sur­
p rise, given the low priority civics educa­
tion has received in our p ublic school sys­
tem over the lase 30 years. 

Public Legal Education 
The Public Legal Education Workgroup, 
an ini tiative of the Access co Justice Board , 
and its Education Committee, chaired by 
lawyer (and former reacher) Mary Wechs­
ler, and the education community (in 
which the W SBA is playing a signi6cam 
role) is an importm1r educational project 
in chis state. Judge Maclin Applewick and 
Judith Billings, the immediate past Su-

---------------------------------. . ---------------------------------
TAKE 

THE 

RIGHT 

TO 

The right to appea l under state and federal laws 
should be carefully considered whenever you 
receive a n adverse decision . John Mele has the 
experience to analyze the merits of a potential 
appeal and to handle any appeal from beginning 

APPEAL 

SERIOUSLY 

to end. He has addressed nearly every civi l issue on 
appeal and has appeared before all levels of federal 
and state appellate courts. Mr. Mele is available for 
consultation, briefing and argument, and will consider 
a variety of fee arrangements. 

JOHN MELE 
RYAN, SWANSON & CLEVELAND, PLLC 

1201 Third Avenue, Ste. 3400, Seattle, WA 98101 
(206) 464-4224 / E-Mail: mele@ryan-law.com 
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perintendenc of Public Instruction, co­
cl1air che Workgroup. Ir includes judges, 
lawyers, educarors and citizens, and has 
as irs goal the design and implementation 
of a p lan of public legal education in 
Washington in order co heighten public 
civic participation. T he plan would in­
clude bo th K-12 education and education 
for the commU11iry at large. The work 
group, composed of nearly 60 individu­
als, has been meeting intensely over the 
lase six months co design tnis plan. The 
plan will be a significant first seep in rein­
troducing legal education inro che public 
schools and rhe community. 

Law Day 2000 

Another seep to educate the public about 
lawyers, judges and rheir role in the jus­
tice system is a po tential WSBA p rogram 
to place a lawyer or a judge in every school 
on Law Day 2000. Russ Speidel, a lawyer 
in Wenatch ee, developed such a plan for 
Law D ay 1 999 for Chelan and Douglas 
Counries. According to Speidel, "the ob­
jective of chis project was co educate stu­
dents about laws, the legal system, and 
our rights and responsibilities as citizens." 
On May 7, the C helan/ Douglas Coun ty 
Bae Association placed nearly 30 lawyers 
and judges, who volunteered their time, 
in more than 60 classrooms in C helan and 
Douglas Counties co reach law-related 
education co app roximately 1,500 el­
ementary, middle- and high-school sru­
denrs. 

WSBA Executive D irector Jan M ich­
els, working with Speidel, the Board of 
Governors and a host of ochers, hopes co 
conduce a similaJ· progran1 statewide. Al­
though the program has not yet been au­
thorized by die Board of Governors, the 
plan wotud be to work with die ocher 58 
local, special ty aJid minori ty bar associa­
tions in chis scare in designing and imple­
menting a sirrular prograJn for Law D ay 
2000. 

T here is much co be done in educat­
ing d1e public about laws, the justice sys­
tem, our righrs and responsibilities as citi­
zens, and the role of lawyers and judges 
in diat system. While the programs de­
scribed above are only small seeps in the 
righ t direction, they are, nonetheless, sig­
nificant as beginning points for increas­
ing the public's knowledge of and crust 
and confidence in our justice system. f!:ii 



Electronic Court Records: 
A Dream or a Possibility? 

V hen I was with the King County C ourts, che 
County Council and Executive were concerned 
about the increasing expense for storage and m i­

crofilming of documents, and wondered whether there was 
a better way co deal with records in the electronic age. It was 
clear chat electronic teclmology had improved greatly and 
would continue co improve, so I proposed an Electronic 
Court Records (ECR) project co tl1e 
County, who were impressed by tl1e 
potential for greater efficiency and 
better service co the justice system. 

By the time I left the courts and 
can1e co the WSBA, it was already 
clear co everyone on the project chat 
the success of ECR is in the hands 
of me people who file: tl1e legal com­
munity. So I'm continuing, from the 
Bar side, to support che project. 
Many lawyers already recognize chat 
new technologies such as e-mail and online research are 
changing the practice oflaw - and chat such basic changes 
are only tl1e rip of the iceberg. To fi le, score and access court 
records electronically as easily as we send e-mail or look at 
the RCWs online is nor only a dream, but a real possibility. 

First, clarifications: There's a difference between "digiciz.ed" 
and "digital" electronic documents. Digitizing is imaging­
taking an electronic "picture" of a paper document for an 
electronic screen. Our goal, on tl1e otlm· hand, is digi.taLdocu­
ments - electronically created using word processing, en­
coded to identify the data within, searchable and hyperlinked 
co citations. Most electronic court-case files and cliem records 
will probably contain a mix of digitized (made from hard 
copy) and digital (word-processed) documents. 

A munber of pilot projects and special situations already 
use electronic records: motion practice in tl1e C ourt of Ap­
peals, Division I; briefs in Washington's Supreme Court; 
imaged files in Chelan County; imaged and digital docu­
ments in class actions (such as me asbestos or tobacco cases). 
This fall, King County will introduce document imaging 
and workflow in a Superior Court of substantial size (about 
7,000 documents are filed there each day), moving coward a 
fully electronic court record. And the state ofUcal1 is scarr­
ing a digital court record for criminal cases. 

These projects variously use imaging, word-processing 

by Jan Michels 
WSBA Executive Director 

files, and/or d igital documents, each using special ized elec­
tronic document capcure sofuvare. So far, however, none 
purports to have electronic fJes as the origi.na4 nor do mey 
have a goal of building predominantly digital court files, avail­
able online for filing and for accessing. This is the goal of che 
ECR project. The following are a few considerations that 
favor me goal and some mac need our attention. 

Court Leadership 

Factors in Our Favor 
The Washington State Digital 
Signature Act RCW Chapter 171 
This statute enables electronic au­
thentication of signed court docu­
ments. By having a digital signature, 
judges and officers of the court can 
file documents and insuumencs with 
tl1eir authentication, unalcerability, 
and non-repudiability assured. 

Under Justice Phil Talmadge's chairmanship, the statewide 
Judicial Information System Committee QISC), which over­
sees tl1e implementation and use of technology in the courts, 
will soon be discussing the conventions and statewide prac­
tices necessa1y to assure usability and compatibility state­
wide. This could constitute a statewide forum for resolving 
questions and promulgating best practices. 

The Emergence o/XML (eXtensibk Markup Language) 
For ECR co be cost-effective for tl1e courts, and co attract tl1e 
fJers of documents and mose who access legal records, key 
data in documents must be "marked up" so the document 
can , as much as possible, be processed by sofuvare rather 
tl1an by reading and re-keying information from it into the 
recipient's data system (SCOMIS or a firm's client fries). 
"Tagging" or "marking up" documents cells mesofuvare whac 
kind of document it is reading, where it goes, and what needs 
to be done with it. On traditional documents, such infor­
mation is positional and idiosyncratic. For example, the first 
name in a civil filing is traditionally the plaintiff (positional), 
but to figure out who fJed it requires imerpreting the name 
of the document (idiosyncratic). With che emergence of 
XML, markup of such features is becoming more robust 
and flexible, meaning chat electronic documents can be pro-
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cessed more inrelligently by software. Staff 
in courts, clerk's offices and law firms can 
automate the data re-entry chores, so tl1ey 
are free ro do mud1 more valuable work 
with information. 

folder getting misfiled, lost or stolen. Nev­
ertlieless, the greatest savings to court 
reco rd-keepers lies in the conversion to 
digital, self-effectuating documents. T he 
court can encourage th_is sort ofdigiral fi l­
ing, bur the tucimate success will depend 
on whetl1er chose fil ing court documents 
will take die uouble to use markup. Since 
XML is something mat can be embed­
ded into "fi ll-in-the-blanks" forms and 
temp laces, rhewrirers of digital docwnenrs 
will have ro be an1enable to using struc­
tured wri ting tools. 

Court Incentives 
Many Washington courts are already 
learning the conveniences of imaged 
documents for processing, storage and 
access. More chan one person can look at 
a file at one rim e; tliey don't have to be in 
the file room to do so; and chey don't have 
to worry abour the document, page or file 

We're Turnin9 a Few Heads. 

John D.Alkire, Esq. 
Perkins Coie LLP 

Thomas J. Brewer, Esq. 
Wickwire, Greene, Crosby, 

Brewer & Seward 

Offices Nationwide 

Here are five more reaions 
for chooiing the 

American Arbitration Association. 

These recognized experti, acknowledged 
by their peers ai the very best, are now 

available to you! 

Look to these ieaioned mediators 
for the balance and leadership 
necessary for the reiolution of 

the most unsettled diiputes. 

Jane M . McCormmach Esq. 

Philip E. Cutler, Esq. 
Cutler & Nylander, P.S. 

for more information about these 
neutrals or other members of the 
AAA's national roster, please call: 

Sheri Raders • Regional Vice President 
I 020 One Union Square 

600 Univeriity St. • Seattle, WA 9810 I 
Phone: (206) 622-6435 

or (800) 559-3222 
fax: (206) 343-5679 

Internet Address: usadrslr@arb.com 

Law Offices of 
Jane McCormmach, P.S. 

Donald L. Logerwell, Esq. 
Garvey Schubert & Barer 

Ame rica n ArbiU'ation Association 
http://www.adr.org 
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Issues Needing Our Attention 

Citation Form 
The Aexible display options of d igital 
documentsconAicrwich maintairring page 
and line numbers. Accordingly, tbe ABA 
and die American Association ofLaw Li­
brarians have endorsed citation to para­
graphs. Some states have adopted this sys­
tem by Supreme Court rnle; others require 
bod1 forms. Washington stare needs to 
decide to cake advantage of digital docu­
ments without destroying proper ci tation. 

Authentication/Certification Levels 
Noc all documents in a court file, where 
cbere are many safeguards and remedies 
for assuring genuine and unaltered docu­
ments, need a full-Aedged digital signa­
mre. Court rules need to address die 
unique circumsrances of digiral records; 
mere is more rhan one way to arrributc a 
writing to irs autlior. 

Practical Q},testions 
The implemenrarion and use by lawyers 
and the public ofXJ\tiL markup software 
will require planning and training. Widely 
used deskcop tools such as Word 2000 are 
being designed with XML included. The 
electronic availability of the official courr 
file documenrs may reduce me law firm's 
need to keep irs own duplicate ser of those 
records. There are likely co be many other 
practical ramificat ions co the online avail­
abil ity of court files chat me Bar will wane 
m srudy witli a view toward developing 
guidelines. 

T he W SBA is stepping up to tl1is 
exciring rechnological challenge. 
In June, we sponsored a demon­

strarion of rhe Chelan County imaging 
system; in rhe fal l, we will hold a series of 
focus groups around the questions of cit­
ing, aurhenricarion and court rules. We 
are making sure char me WSBA's repre­
sem arive to JISC, Virginia Kirk, is well 
equipped witli information ro convey our 
imeresrs and ideas. We believe strongly 
that our members have imporranr inrer­
ests ar stake and advantages co gain from 
the development in Washington of digi­
tal court records. 6J 



by Washington Supreme Court Justice Philip Talmadge 

0 ver the course of my career in rhe 
Washington Stare Legislature and 
on rhe Washington Supreme 

Court, I have had the opportunity to par­
ticipate in the development of Wash­
ington's law on alternate dispute resolu­
tion (ADR). The future of ADR, both 
mediation and arbitration, inside 
and outside the traditional court 
system, is bright in no smalJ part 
because our courts arc increasingly 
focused on criminal matters and 
certain identified civil case priori­
ties, sud1 as child dependency/ ter­
mination of parental rights. Sim­
ply stated, ADR is crucial to the 
present ability of Washington's ju­
diciary to handle its civil caseload. 
Ir is difficult to imagine how our 
courts would function without 
mandatory civil arbitration of 
smaller cases, ADR in the family 
law context, or private ADR for 
civil d isputes. ADR is expeditious and in 
many instances employs simplified evi­
dentiary and discovery rules to facilitate 
d ispute resolution. (These ruJes might well 
be employed in our tradit ional civil jus­
tice system more often.) 

In the near fu ture, ADR will be even 
more important to Washington's judicia1y. 
ADR will soon be used for additional 
matters such as minor criminal cases, and 
nearly all family law cases. Out of the re­
ality of too few judges, too many crimi­
nal cases, speedy trial mandates, and other 
imperatives, I predict our traditional civil 
justice system in the near term will largely 
be handled in AD R. What does this mean 
for Washington law and Washington's citi­
zens? 

Plainly, Washin gton has a rich tradi­
tion of support for ADR upon which to 
build. As early as 1891, our law permit­
ted u·ials by referees.1 Our Arbitration Act, 
now chapter 7. 04 RCW, was fu-st enacted 
in 1943. ln 1979, the Legislature enacted 

mandatory arbitration of smaller civil ac­
tions in superior courr.2 In 1984, as part 
of the Coun Improvement Acr, rhe Leg­
islature created alternative dispure reso-
1 u cio n centers (chapter 7.75 RCW). 
Funding for chose centers was larer cre­
ated by allowing counties to keep a por-

Out of the reality 
of too few judges, too many 
criminal cases, speedy trial 

mandates, and other 
imperatives, I predict our 

traditional civil justice 
system in the near term will 
largely be handled in ADR. 

tion of civil filing fees to support the cen­
ters and expanded trials by referees.3 In 
199 1, the Legislature p rovided for media­
tion confidentiality.4 Ln addition to en­
actment of procedures to support ADR, 
che Legislature provided for application 
of ADR to a wide var iety of specific dis­
putes in numerous scacutory enactments 
over rhe last decade and a halfS 

Complementing legislative support for 
ADR, Washington's court system has 
adopted court rules and decided cases p ro-

viding support for ADR. Indeed, in a 
1994 OAC (Office of the Administrator 
of che Courts) survey, 81 percent ofWash­
ington's judges agreed with the proposi­
tion, "judges should establish mediation/ 
arbitration dispute resolution options." 
The Supreme Court has adopted court 

rules to implement mandatory 
civil arbitration and mandatory 
mediation of medical negligence 
cases.6 Washington courts have, in 
fact, repeatedly upheld arbi rration 
awards and decl ined to perm it 
judicial review of arbitration de­
cisions except under very narrow 
circurnsca.nces.7 

Finally, ADR has substantial 
support in our private Bar and in 
the private sector. The Washing­
ton State Bar Association has a 
very active ADR section. We have 
seen explosive growth of ADR by 
firms, panels and individual attor­

neys in recent yea.rs. IfI read recenc Bar 
News ads correctly, many of the hn-vyers 
with whom I formerly litigated have trans­
formed themselves into mediators/arbicra­
cors. 

T bus, Washingcon has a rich tra­
dition of ADR support, and 
ADR is an ever-increasing part 

of our civil system of dispute resolution. 
Given this significant growth in ADR, 
however, a variety of unaddressed chal­
lenges have emerged, requiring the atten­
tion of the Legislature, the courts, the Bar, 
and the public. In particuJar, two key ques­
tions loom large at present: 

1. H ave we adequarelydescribed the pub­
lic policy of ADR in Washi ngton? 

2. ls ADR sufficiendy fair for all partici­
pants? 

Wid1 respect to the first question, a cur­
sory statutory review reveals no compre-
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hensive definition of the terms mediauon, 
arbitrauon or ADR in the Revised Code 
of Washington. Absence of a definition 
presents practical problems. Do different 
ethical standards apply? Who may do the 
work? 

As to the qualifications for mediators 
and arbitrators under Washington law, in 
some instances (in particular mandatory 
civil arbitration) state law specifies quali­
fications for arbitrators. Can anybody, 
however, be a mediator or arbitrator in 
other settings in Washington? Should we 
allow only attorneys under Washingcon 
law to be mediators and arbitrators? What 
tra.ini11g is necessary for them? 

Associated with these questions is che 
issue of ethical standards for mediators and 
arbitrators. Pia.inly, where lawyers or other 
licensed professionals a.re involved in ar­
bitration, they must subscribe to appro­
priate ethical professional standards, in­
sofar as they exist, involving the proceed­
ing. But if the mediator or arbitrator is 
not a licensed professional, who assures 
the public that appropriate ethical stan­
dards a.re applied in the resolution of dis­
putes? Moreover, should mediators and ar­
bitrators enjoy an immunity from suits 
similar to chat enjoyed by judicial officers 
when deciding cases? 

For example, suppose a mediator me­
diates a dispute between parties to a satis­
factory conclusion on all but one issue. 
Thereafter, the parties ask that mediator 
to resolve the final dispute as an arbitra­
tor. Can the mediator, privy to the posi­
tions of both parties in setdement, ethi­
cally resolve a dispute as an impartial 
decisionma.ker? What facts may the me­
diator/arbitrator ethically use to decide the 
case? 

At present, there is no general standard 
in Washington law as to ADR process 
rules. In particular, should there be basic 
rules of the procedure for mediation and 
arbitration apart from those that apply in 
contexts like mandatory civil arbitration? 
Should the records and the thought pro­
cesses of participants, mediators and arbi­
trators in ADR be confidential? While 
confidentiality is a valuable attribute of 
ADR for som e, I a.m concerned chat the 
continuing development of common law, 
based on stare decisis, will wi cher away wi ch 
the increase in essentially nonappealable 
ADR results. As ADR is conducted, with 
the only result typically being either an 
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award of damages or no award, without 
analysis, who will write the McPherson v. 
Buick cases of d1e future? Wil l our com­
mon law cease developing? Also, to what 
extent does d1e public have a right to know 
about d1e resolution of disputes? 

Finally, d1e relationship of ADR to our 
traditional civil justice system is poorly 
articulated in Washington law. Judges are 
foreclosed, for example, from requiring 
the parties to m ediate chi ld support 
disputes.8 Perhaps state law should more 
carefully delineate when judges themselves 

A subsidy could be 
funded by allowing judges 
to mediate or arbitrate at a 
higher civil filing fee than 
we traditionally charge for 
civil cases, and then using 
the funds to support ADR 
for low-income persons. 

may mediate/arbitrate or may direccly 
order ADR. Indeed , perhaps judges 
should more often invoke ADR in the 
criminal contexc.9 ChiefJustice Guy has 
asked Justice Barbara Madsen to study this 
possibility. 

With respect to fairness, a number of 
questions ai·ise. Particularly in the con­
sumer context, large insrirurions such as 
banks, health-care insurers, home-con­
struction firms, telecommunications 
firms, brokerage houses, and auto dealer­
ships have placed mandatory arbitration 
provisions in meir agreements with con­
sumers. Are mese mandatory mediation/ 
arbitration provisions in consumer con­
tracts sufficiently fair to consumers?10 Due 
process standa1·ds have been advocated by 
a munber of orga11izations in the con­
sumer context. In particular, the Ameri­
can Arbitration Association has developed 
a consumer due process protocol d1at may 
serve as a model for how due process stan­
dards should apply in cl1e consumer con­
text. 

Additionally, the cost of ADR must be 
addressed. The cost of private ADR can 
very often be substantial, running to sev­
eral hundred dollars per hour. ls it fair to 
have a two-tier system of civil justice in 

which those people who have rhe re­
sources can seek out and pay for private 
ADR while all the rest of the people must 
wait, and wait, and wait, for a trial date in 
om traditional civil justice system? Should 
we consider a specific public support or 
subsidy for low-income people to access 
privateADR? A subsidy could be funded 
by allowing judges ro mediate or arbitrate 
at a higher civil fi ling fee man we tradi­
tionally charge for civil cases, a11d then 
using the funds to support ADR for low­
income persons. Plainly, we must avoid 
an unfair two-tier system of justice in 
which me wealthy access ADR while low­
income people are forced co use cl1e tradi­
tional comt struccme for dispute resolu­
tion. 

In conclusion, ADR is part of the fu­
rure of Washington's court system, par­
ticularly our civil justice system. Its very 
success in recent yea.rs, however, requires 
us to carefully consider the challenges 
AD R creates and co take appropriate steps 
in cl1e Legislature, me courts and the Bar 
to address those challenges and to ensure 
our state policy on ADR is clear and fair 
to all citizens ofWashington. f6J 

NOTES 
1 RCW 2.24.060. 
2 Chapter 7.06 RCW. 
3 Chapter 4.48 RCW. 
4 RCW 5.60.070-.072. 
5 See, e.g., RCW 7.06.020(2) (by majority vote o f 
superior court judges, establishment, termination, 
or modification of maintenance or ch.ild support 
payments); RCW 18.130.098(1) (providing for 
ADR to resolve complaints under the Uniform 
Disciplinary Act); RCW 28A. J 93.070 (provid­
ing for ADR of disputes arising from the provi­
sion of education programs for juvenile inmates); 
RCW 39.1 0.070(1)(f) (requiring ADR dauses in 
contracts entered into by a public body utilizing 
the alternative public works comracting proce­
dures); RCW 43.17.330 (requiring ADR for in­
ccragency disputes); RCW 43.330.120 (requiring 
department to provide ADR co resolve growth 
management disputes). 
6 See Superior Court Mandatory Arbitration Rules 
(MAR) and CR 53.4. 
7 See, e.g., Boyd v. Davis, 127 Wn.2d 256, 897 
P.2d 1239 ( 1995) (limited abiliry co disturb arbi­
tration award absent infirm icy on the face of the 
award); Pricev. Farmers Ins. Co., 133 Wn.2d 490, 
946 P.2d 388 (1997); Davidson v. Hensen, 135 
Wn.2d 11 2, 954 P.2d 1327 (1998). 
8 RCW 26.12. 190. 
9 Washington law has permirced fmancial com­
promises co misdemeanors since 188 1. Chapter 
10.22 RCW. 
l 0 See, e.g., "fine Print Erases Consumers' Right 
to Sue," Seattle Times, May 24, 1999, at p. A 10. 
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by David Skeen 

Proving Pre-Trial Prejudice in 
Criminal defense attorneys making pre-trial mer 
lions are often asked by the trial judge to ex­
plain how their client has been ''prejudiced" by 
the actions of the state. While answering the 
judge's question is often difficult, arguing legal 
prejudice is one of the most important pre-trial 
tasks of defense counsel. Even losing a prop­
erly researched and argued argument may 
mean relief on appeal or in another post-con­
viction proceeding. Conversely, an allegation 
of illegal state action without a showing of preju­
dice will likely result in an appellate court find­
ing of harmless error. 1 

hac is "prejudice" as used in che legal concexc of a crimi­
nal case to define pre-crial rights and/or privileges, and 
why is ic imporcam ma defendant? Pre-trial legal preju-

dice may be defined as a detrimenc m a defendant's ability to 
presenc an effective defense as the result of an error of law, or as 
a consequence of state action which deprives the defendanr of a 
constirutional right co life, liberty or property.2 

While the Federal and \X/ash.ington Scare Constirntions do 
not specifically mention the word prejudice in rhe concexc of 
defi ning a defendant's rights, a significam nw11ber of the crimi­
nal ruJes of procedure do mentio n prejudice and have specific 
provisions which, in conjunction wich constitutional standards, 
seek ro prorecc che rights of the accused.3 Some of rhe more im­
portant constirurional provisions and court rules concerning 
prejudice involve the starute of limitations (Arc. I,§§ 10 & 22, 
Washin gton State Constitution and the Sixth Am endment, 
United States Constirmion); preaccusacorial delay (Due Process 
Clause of the Fi~h and Fourteenth Amendments); pre-trial de­
lay (Arc. I,§§ 10 & 22, Washington State Constirntion and the 
Sixth Amendment, United Scates Constitution); joinder and sev­
erance (CrR 4.3, 4.3A and 4.4); speedy trial rights (CrR 3 .3); 
and governmental misconduct (CrR 8.3(6)). The interpretation 
o f these provisions is really the meat of the legal prejudice issue. 

AlJegacions of statutes of limitation violations involve Art. I, 
§§ 10 & 22, Washington State Constitution, and the Sixth 
Amendment, United Scates Constimcion, and permit judicial 
inqui1y imo the reasonableness or the conscicucional ity of delays 
within the applicable charging period. Prosecutors beware: a judge 
will scrutinize why a charge was filed shorcly before the scaruce of 
l imitations expired.4 

In State v. Chavez, the prosecution cook the view chat courcs 
could not review charging decisions prior co the time the statute of 
limitations expired.5 ln rejecting that argument, the court explained: 
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Statutes of/imitations specify the limit beyond which there is an 
irrebuttable presumption that the defendant's right to a fair trial 
is prejudiced. However; whi/.e statutes of limitations continue as 
the primary guaranty against bringing stale charges, they do not 
preclude courts fimn raising a rebuttable presumption of preju­
dice where as here there is a pream:st delay short of the period set 
by the statute of/imitations. Nor do statutes of/imitations auto­
matically excuse unreasonable delay or failure to prosecute at an 
earlier time. Indeed, statutes of/imitations do not preclude judi­
cial inquiry into the reasonableness or constitutionality of delays 
within that period. This conclusion is supported by the court's 
ability to review prearrest delays to determine whether a defendant's 
due process rights have been violated 

The statute of Ii mi cations rule is directly related to che sel­
do m-used concept of "preaccusacorial delay." As a general pro­
positio n, preaccusatorial delay in bringing adult charges does not 
violare a defendant's righ t to speedy trial, but may violate Fifth 
Amendment due-process guarantees and the Fourteenth A mend­
ment. For ad ults, the bar is set even higher co excuse state actions 
with the introduction of the actual prejudice standard. 

In State v. Gee, rhe courr discussed the elements necessary to 
prove char a claim of preaccusatorial delay violates due process 
by explaining that a defendant musr first show the delay caused 
prejudice.6 The court continued its analysis by observing "a mere 
allegation that witnesses are unavai lable or the memories have 
dimmed is insufficient. The defendant must specifically demon­
strate che delay caused actual prejudice to h is defense."7 [empha­
sis added] What the court is saying is that if che state needs tim e 
co investigate, then so be it, even if the cost is the effectiveness of 
the defendant's case. 

Ir is important to remember the court's caveat that "if the 
Stace is able to justify the delay, the court then must balance the 
Stace's interest against the prejudice to the accused in determin­
ing whether due process violations have occurred."8 As the court 
in Gee noted , '\Jtimarely, cl1e rest suggested by the United States 
Supreme Court is whether the action complained of. . . violates 
cl,ose fundamental conceptions of justice which lie at the base of 
oLu· civil and political institutions."9 

hat are chose "fundamental conceptions of justice 
which lie at the base of our civiJ and political instiru­
rions"? We all attempt to answer this question on a 

case-by-case basis, bm any a.rgwnent on prejudice must be more 
specific than general. 

Consider the fate of a defendant who has made a preliminary 
showing of prejudice based on a delay in charging. Having mer 
chis difficult threshold, o ur courts have decided that once a de­
fendant has established the "m inimal prerequisite of prejudice, 
the court must also consider the state's reasons for the delay in 



a Criminal Case 

The Uni red Scares Supreme Court held 
in char case "[A] balancing rest necessar­
ily compels courts to approach speedy trial 
cases on an ad hoc basis. We can do little 
more than identify some of the factors 
which courts should assess in determin­
ing wherher a particular defendant has 
been deprived of his right. Though some 
might express them in different ways, we 
can identi fy four such factors: length of 
delay, the reaso n for the delay, the 
defendant's assertion of his right, and 
prejudice ro the defendant." 92 S.C t. at 
2 192. [emphasis added] 

order to find a due process v iolation. T he 
state must show char the delay was nei­
ther intentional o r negligenr."10 While 
placing some burden on the state, this rule 
may simply mean char the prosecutor in­
forms the judge that law enforcement was 
or is "still .investigating." For chis reason, 
prosecutors rarely lose a motion to dis­
miss based on preaccusacorial delay, as 
there is considerable discret ion in decid­
ing when co charge. 

In Statev. Norby, 122 Wn.2d 258,858 
P2d 210 (1 993), the Washingcon Su­
preme Court scared that "a preaccusatorial 
delay may violate a defendant's right to 
due process under the United Scates C on­
stitution, citing United States v. Lovasco, 
supra. Id. at 262. 

The Norby court explained how its 
three-pan rest adopted from Lovasco may 
be used by the defendant for determin­
ing when a preaccusatorial delay violates 
an individual's right to due process: 

(I) The defendant must show he [or she} 
was prejudiced by the delay; (2) the court 
must consider the reasons far the delay; 
and (3) if the State is able to justify the 
delay, the court must undertake a far­
ther balancing of the State's interest and 
the prejudice to the accused. Lidge, I 11 
Wn.2d at 848, 765 P2d I 292 (quot­
ingSrate v. Alvin, !09Wn.2d602, 604, 
746 P.2d 807 (1987)). Id. 

The Norby court concluded by comment­
ing chat "the 3-part test clearly indicates a 
defendant cannot prevail on a claim of 
preaccusatorial delay unless he or she dem­
onstrates actual prejudice resLilring from 
chis delay. If a defendant demonstrates this 
actual prejudice, the court will then con­
sider the State's reason for the delay and 
balance the Stace's interests against this 
prejudice."11 id. [emphasis added] 

W hat is "actual prejudice" as men­
tioned by the Norby court? In Norby, the 
defendants asserted chat even if they met 
an init ial burden of showing actual preju­
dice, the court could stil l infer prejudice 

from the pre-filing delay alone. T he court 
disagreed, declaring: 

[7]he mere possibility of prejudice is not 
sufficient to meet the burden of showing 
actual prejudice. State v. Ansell, 3 6 
Wn.App. 492, 498-99, 675 I'.2d 614, 
review denied, 1 OJ Wn.2d 1006 
(1984). A mere allegation that witnesses 
are unavailable or that memories have 
dimmed is insufficient; the d~fendant 
'must specifically demonstrate the delay 
caused actual prejudice to his defense. ' 
Statcv. Gee, 52 Wn.App. 357,367, 760 
P.2d 361 (1988) (quoting Sta te v. 
Bernson, 40 Wn.App. 729, 729, 734, 
700 P.2d 758, review denied, 104 
Wn.2d 1016 (1985)), review denied, 
111 Wn.2d 1031 (1989). 122 Wn.2d 
265. 

Norby all but concludes char a defen­
dant will rarely be able to show "actual 
prejudice," but defense counsel should still 
argue the three-pan test from Lovasco and 
specifically cite those facts which consti­
tute prejudice within the context of their 
particular case. Standing before the judge 
and merely stating "my client has been 
prejudiced by the actions of the state" is 
no t sufficient. 

The area of pre-trial delay is a separate 
and distinct concept from preaccusatorial 
delay, or statutes of limitation, and in­
volves a potential violation of a defendant's 
Sixth Amendment rights, Arr. I, §10 & 
22 of the Washington Scare Constitution 
and C rR 3.3 . The fundamental rule in 
deciding whether a defendant's Sixth 
Amendment right to a speedy trial has 
been violated was scared over 25 years ago 
in Barker v. Wingo, 407 U.S. 5 14, 530, 
92 S.C c. 2 182, 33 L.Ed.2d 101 (1972). 

This state, in State v. Wernick, 12 adopted 
the Barker rLUe. In applying the rule to 
actual case faces, the court identified spe­
cific forms of prejudice, which may oc­
cur from pre-trial delay: 

The Barker opinion also delineated three 
fanns of prejudice to the defendant: (I) 
oppressive pretrial incarceration, (2) 
anxiety and concern of the accused, and 
(3) the possible impairment of the de­
fense. This last farm of prejudice is the 
most serious, 'because the inability of a 
defendant adequately to prepare his case 
skews the fairness of the entire system. ' 
Barker, 407 US. at 532, 92 S. Ct. at 
2193. 

T hese three specific forms of preju­
dice form the basis of a claim un­
der rhe Sixth Amendment and 

Arr. I, §§ 10 & 22 of the Washington 
State Constitution, alleging pre-trial de­
lay. Defense counsel should, however, view 
these three factors as non-exclusive and 
also seek to utilize the more generalized 
three-part rest in Barker to articulate ad­
ditional, specific forms of prejudice ap­
plicable to cheir client's case. 

W hat is interesting abour the speedy 
trial rules is the shifting burden of proo£ 
A defendant aUeges he/she has been preju­
diced by the delay in trial. T he court then 
requires the defendant, not rhe state who 
has violated the rule, to offer evidence of 
how the state's errors violate his/her rights. 
If the defendant canno t prove "actual 

As a general proposition, preaccusatorial delay in 
bringing adult charges does not violate a defendant's right 

to speedy trial, but may violate Fifth Amendment 
due process guarantees and the Fourteenth Amendment. 
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prejudice," then the error is deemed harm­
less. 

l n a d ecision wh ich restores hope to 
the hopeless, an interesting subplot to the 
normal rules regarding prerrial p rejudice 
has em erged. In State v. Michielli, 132 
Wn.2d 229, 244, 937 P.2d 587 (1997), 
the cou rt held that, whi le a lace amend-

ment of charges by the scare may nor re­
sult in a violation of the defendant's rights, 
it may constirure the separate violatio n of 
"governmental m ismanagement" which 
warrants dism issal of prosecution in the 
imerests of justice pmsuant to C rR8.3(b), 
citing State v. Blackwell, 120 Wn.2d 822, 
831,845 P.2d 1017 (1993). 
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While governmental m ismanagement 
may not be a novel concep t, what is 
unique about this rule is that the pros­
ecution has the initial burden of explain­
ing why ir delayed action in a case. But 
remember that "CrR 8.3(6) is designed 
to protect against arbi trary action or gov­
ernmental misconduct and not co granr 
courts the authority to subst itute their 
judgm ent for thar of the prosecutor." See 
State v. Starrish, 86 Wn.2d 200, 544 P.2d 
1 (1975). T he rule requires a showing of 
"governmental m isconduct or arbitrary 
action" wh ich materially infringes on the 
defendant's righ t to a fai r t rial. "13So .in 
reality, the bar is so h igh diat only the a·uly 
inefficient prosecutor will suffer an adverse 
ruling of d1e come, and then o nly if the 
complained-of acrion materially infringes 
on the defendant's righ t co a fair trial. 

here have been numerous govern­
mental mismanagement cases de­
c ided in Washington state and it 

is not difficult ro ascertain the parameters 
of di is rule. Defense counsel need to be 
more conscious of all sicuar.ions where gov­
ernmental m ismanagemem may result in 
prejudice co die pre-trial rights of a defen­
dant, as chis is one area which just might 
provide a defendant widi some relief. 

fo consrruing the provisions of CrR 
4.3(a) on joinder of offenses, the Wash­
ington Supreme Court in State v. Robin­
son, characterized this as a "liberal joinder 
rule, vesting the cria.l court with 'consid­
erable d iscretion in marcers such as join­
der of offenses."'14 

The Robi nson court also commenced 
that "[a] lchough joinder should nor be 
used co prejud ice one charged wich a 
crime, or deny him a substantial right, 
State v. Smith, 74 Wn.2d 744, 754-55, 
446 P.2d 571 (1968), the defendantbeai·s 
the heavy burden of demonsrrating chat 
die trial court's denial of severance was an 
abuse of discretion." 15 [emphasis added] 

Mose imporcandy, che Robinson Come 
described how a defendant may be preju­
diced by joinder, declaring rhac: 

(1) he may become embarrassed or con­
founded in presenting separate defenses; 
(2) the jury may use the evidence of one 
of the crimes charged to infer a criminal 
disposition on the part of the defendant 
from which is found his guilt of the other 
crime or crimes charged,· or (3) the jury 



may cumulate the evidence of the vari­
ous crimes charged and find guilt when, 
if considered separatery, it would not so 
find A less tangible, but perhaps equal/,y 
persuasive, element of prejudice may re­
side in a latent feeling of hostility engen­
dered by the chmging of several crimes as 
distinctftom on/,y one. Thus, in any given 
case the court must weigh prejudice to 
the defendant caused by the joinder 
against the obviously important consid­
erations of economy and expedition in 
judicial administration. (citations omit­
ted) Id. at 882. 

Also of considerable interest was rhe 
Court's explanation of the reasons that 
could mitigate prejudice co a defendant: 

(1) the strength of the state's evidence on 
each count, (2) the clarity of defenses to 
eclch count, (3) the court properly in­
structed the jury to consider the evidence 
of each crime, and (4) the admissibility 
of the evidence of the other crimes even if 
they had been tried separately or never 
chaiged orjoined 16 

The rules governing joinder and sev­
erance of defendants are similar to the 
rules in volving counts, bur are governed 
by C rR 4 .3(6) a nd 4.4(c) and were 
adopted for differen r reasons. For instance, 
C rR 4.4(c) was adopted to avoid the con­
stitutional problem in Bruton v. United 
States, 17 of a defendant who was deprived 
of his confrontation rights under the Sixd1 
Amendment when he was incriminated 
by a pre-trial statement of a co-defendant 
who did not take me stand at trial. 

In applying mis principle, rhe Wash­
ington Supreme Court explained in State 
v. Bythrow:18 

In order to support a finding that the trial 
court abused its discretion in denying sev­
erance, the defendant must be able to 
point to specific prejudice. State v. Grisby, 
97 Wn.2d 493,507, 647 P2d 6 (1982), 
cert. denied, 459 US. 1211, 103 S.Ct. 
1205, 75 L.Ed.2d 446 (1983). In Gris­
by, we rejected defendants' argument that 
when mutually antagonistic defenses are 
offered, severance must be granted as a 
matter of law. While we recognized that 
mutually antagonistic defenses may on 
occasion be sufficient to support a mo­
tion for severance, the burden is upon the 

defendant to demonstrate undue preju­
dice resultingftom a joint trial. 

In State v. Canedo-Astorga, the court 
held, in a case involving one defendant 
appearing pro se and the other defendant 
appearing wim counsel, d1at "me defen­
dant has the burden of demonstrating that 
a joint trial was so manifestly prej udicial 

as ro outweigh die concern for judicial 
economy. To meet this burden, rhe de­
fendant must poinr to specific preju­
dice."19 T he court described the poren­
rial difficulties in such a circumstance by 
nonng: 

Although Washington has no cases ana­
/,yzing the effect of one defendant's self 
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representation on another defendants right 
to severance, a number of federal cases hold 
that a trial involving a pro se defendant 
and a represented co-defendant is not 
prejudicial per se and thus does not gener­
ate automatic severance. General/,y, these 
cases hold that severance is required only 
when the moving co-defendant shows that 
a joint trial wiff cause specific prejudice. 20 

The court went on co explain that a de­
fendant demonstrates specific prejudice by 
showing: 

(1) antagonistic defenses conflicting to the 
point of being irreconcilable and muttt­
alfy exclusive; (2) a massive and complex 
quantity of evidence making it almost 
impossible for the jury to separate evidence 
as it related to each defendant when de­
termining each defendant's innocence or 
guilt; (3) a co-defendant's statement in­
culpating the moving defendant; or ( 4) 
gross disparity in the weight of the evi­
dence agaimt the defendants.21 

All of the non-exclusive factors listed 
provide guidance, but each case must be 
reviewed on its own merits. So-called 
Bruton issues may provide a source of re­
lief for defendants, but the courts will be 

balancing the cost of duplicate t rials 
against any alleged prejudice to a defen­
dant. 

In conclusion, "prejudice" is often a 
concept that defense attorneys and their 
clients feel strongly about but have trouble 
articulating and even more trouble prov­
ing. Even those who are neutral about the 
competing interests of the prosecution and 
defense will acknowledge that prejudice 
rules sometimes protect the state when 
they commit errors. In effect, the state con­
cedes it made an error, but argues that the 
weight of the evidence is ove1whelming 
and that the defendant is guilty, and there­
fore the case should not be dismissed. 

The only recourse for defense counsel 
is knowing what prejudice is in a given 
factual situation, which requires hard work 
to fmd facts in support of the argument 
to dismiss. Mere rhetoric that a defendant 
has been prejudiced will never suffice. f6J 

David Skeen practices law in Port Townsend 
and was the 1988-99 Chair of the WSBA 
Criminal law Section. 

NOTES 
1 A recent example of alleging prejudice but failing ro 
prove ir is presented in Stare v. Manin, 137 Wn.2d 
149, Wash 969 l~2d 450 (1999). 
2 ln the Matter of che Personal Restraint of Gary Benn, 
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134 Wn.2d 868, 952 1~2d I JG (1998), the Court 
stated the rule for obtaining relief in a personal re­
straint petition: "To obtain relief in chis personal re­
straint petition, the defendant must show he was ac­
tually and substantially prejudiced richer by a viola­
tion of his conscicutional righ ts or by a fundamental 
error oflaw." [citations omitted] 
3 CrR 1.2 - Purpose and consrrucrion; CrR 2.1 -
The indicrment and the information; CrR 2.3 - Search 
and seizure; CrR 3. I - Righc ro and assignmem of 
lawyer; CrR 3.3 - Time for trial; CrR 3.4 - Presence 
of the defendant; CrR 3.5 - Confession procedure; 
C rR 3.6- Suppression hearings - Duey ofcourc; CrR 
4.1 - Arraignment; CrR 4 .2 - Pleas - \Vritcen Scace­
menr; CrR 4.3 - Joinder of offenses and defendants; 
CrR 4.4 - Severance of offenses and defendants; CrR 
4.7 - Discovery; CrR 4.8 - Subpoenas; CrR 5.1 -
Commencement of actions; CrR 5.2 - Change of 
venue; C rR G. 1 - Trial by jury or by the court; CrR 
6.3 - Selecting the jury; C rR 6.4 - Challenges; CrR 
6.5 - Alcernare jurors; C rR G.G - Jurors' oath ; CrR 
G.7 - Custody of jury; C rR 6.9- View of premises by 
jury; CrR G. 12 - Witnesses; CrR 6.13 - Testimony in 
lieu of witnesses; CrR 6.15 - Instructions and argu­
ment; CrR G. IG - Verdicts and findings; CR CrR 7.1 
- Procedures before sentencing; CR CrR 7.2 - Sen­
tencing; CrR 7.5 - Probation; CrR 7.6 - New trial: 
CrR 7 .8 - Relief from judgment or order; CrR 8.3-
Dismissal; and, CrR 8.7 - Objections. 
4 Stare v. Chavez, 11 1 Wn.2d 548, 560, 761 P.2d 
607 (1988) and United Srares v. Lovasco, 43 1 U.S. 
783, 52 L.Ed.2d 752, 97 S.Cr. 2044, 2048 (1977). 
5 State v. Chavez, I I I Wn.2d ar 560. 
6 See Scare v. Gee, 52 Wn.App. at 366-367, citing 
State v. Calderon, I 02 Wn.2d at 352. 
7 See State v. Gee, 52 Wn.App. at 367. 
8 See State v. Gee, 52 Wn.App. at 367, citing Stare v. 
Calderon, I 02 Wn.2d ar 353, which relied upon 
Lovasco, supnl. 
9 See Starev. Gee, supraac 367, ciiing United States v. 
Lovasco, 43 I U.S. ac 790. 
IO See Stare v. Gee, 52 Wn.App. ar 367, citing State v. 
Calderon, I 02 Wn.2d at 353. 111 nccord. State v. Lidge, 
111 Wn.2d 845, 848, 765 P.2d 1292 ( 1989); State v. 
Alvin, 109 Wn.App. 602, 604; and Scare v. Schiffer!, 
51 Wn.App. 268, 270, and fn 2 ar 271, 753 P.2d 549 
(1988). 
I I Citing United States v. Gonzalez-Sandoval, 894 
F.2d 1043, 1050-51 (9th Cir.1990) (where rhecourr 
did not consider the government's reasons for the 
preaccusacorial delay because che defendant had failed 
ro show actual prejudice). 
12 State v. Wernick, 40 Wn.App. 266, 27 1-272, 698 
P.2d 573 (Div. I, 1985). 
13 See State v. Boldt, 40 Wn.App. 798, 800, 700 (>2d 
1186 ( 1985), ciring State v. Whitney, 96 Wn.2d 578, 
637 P.2d 956 (I 98 I); Stare v. Burri, 87 Wn.2d I 75, 
550 P.2d 507 (I 976); and, Scatev. Starrish, 86 Wn.2d 
200, 544 P.2d I (I 975). 
14 See Scace v. Robinson, 38 Wn.App. 871 , 882, 69 I 
P.2d 213 ( 1985), citing, Scace v. Thompson, 88 Wn.2d 
518,525,564 P.2d 315 (1977). 
15 Stace v. Robinson, 38 Wn.App. ar 881 , citing Smee 
v. Hent1., 32 Wash.App. I 86, I 90,647 P.2d 39 (1982), 
rev'd on other grounds, 99 Wn.2d 538,663 e 2d 476 
(1983). 
16 State v. Robinson, 38 Wn.App. ar 881-82, citing 
State v. Dowell, 16 Wn.App. 583, 585, 557 P.2d 857 
(1976); and State v. Harris, 36 Wn.App. 746, 750, 
677 P.2d 202 (1984). 
I 7 391 U.S. 123, 88 S.Cc. I 620, 20 L.Ed.2d 476 
(1968). 
18 I 14 Wn.2d 7 13,720,790 1'2d 154 (1990). 
19 79 Wn.App. 518,527,903 P.2d 500 ( 1995). 
20 Id. at 527-28. 
21 Id. ac 528. 



D uring the 1999 session 
of the legislature just 
concluded, the Judi­

ciary Committee dealt with a 
vast array of bills affecting the 
Bar, including criminal law, 
family law, traffic and alcohol 
violations, corporations and 
business law, civil law, and 
other court-related issues. 
Despite a 49-49 tie in the House 
of Representatives, the Judi­
ciary Committees in the House 
and Senate were able to enjoy 
a very productive year and 
enact legislation that will 
benefit the justice system of this 
state. We worked well with the 
co-chairs of the House Judiciary 
Committee, Dow Constantine 
and Mike Carrell, and co-chairs 
of the House Criminal Justice 
and Corrections Committee, Ida 
Ballisiotes and Al O'Brien. 

This article focuses on Bar­
related legislation that passed 
this year. The Judiciary Com­
mittee, however, is only one 
of 14 committees in the Senate. 

Depending on one's area of 
expertise or interest, it might 
be beneficial to check the 
legislative website (http.// 
www.leg.wa.gov) for details 
about other bills or to obtain 
more specific information 
about the bills described below. 
In addition, the Judiciary staff 
can be contacted at: 

360-786-7462 

or by writing to: 

P.O. Box 40482 
Olympia, WA 98504-0482 

And, as in past years, a full 
description of all bills that 
passed the 19.99 legislature can 
be obtained by ordering the 
l egislative Report. The Report 
will be available for approxi­
mately $10 ( the price in pre­
vious years) by contacting the 
Bill Room at the address 
above. 

by Senator Mike Heavey 

New Legislation of Interest 
to Attorneys: Highlights 

CRIMINAL LAW 
E2SHB 1006: 
Crimes Related to Drugs or Alcohol 
Prime Sponsor: Representative Ballasiotes 
■ Expands rhe eligibility for rhe Drug 

O ffender Senten cing Alternative pro­
gram and excludes drug offenders from 
the Work Ethic Camp. 

II Allows persons wi th serious drug p rob­
lems to petition the court for intensive 
drug treatment in custody and afi:er they 
are released from custody. 

■ Specifically allows counties to create 
drug courts for offenders with Limited 
records. 

E2SHB 1007: 
Counterfeiting Intellectual Property 
Prime Sponsor: Representative Ballasiotes 
■ Makes it a crime for anyone who, with­

out authorization, produces or sells 
goods with coLLnterfeit trademarks or 
who represents herself/himself as autho­
rized by the company, if it is done for 
financial gain. 

■ Creates a graduated sentencing scheme 
based on the number of prior convic­
tions for counterfeiting, the nw11ber of 
counterfeit items, or the aggregate re­
tail value of the counterfeit items, rang­
ing from a misdemeanor co a class C 
felony. 

II Also creates a new class C felony for 
knowingly manufacturing, producing 
or distributing counterfeit items which 
endanger the health or safery of others. 

HB 1011: 
Harassment and Stalking Using 
Electronic Communications 
Prime Sponsor: Representative Scott 
■ T he starucory defini tion of criminal 

harassment includes a person who, by 
words or conduce, places another per­
son in reasonable feaJ· that the threat 
will be carried our. "Words or conduct" 

includes the sending of an electronic 
com mw11Cation. 

■ The definition of"contact" in criminal 
stalking includes the sending of an elec­
tromc communication. 

■ For the purpose of obtai ning an anti­
harassment protection order due to a 
course of conduct, "course of conduct" 
incl udes the sending of an electron ic 
co mJn un I cation . 

HB 1027: 
Criminal Justice Training Commission 
Prime Sponsor: Representative Scott 
(SB 5038 Senator Goings) 
■ Adds two additional members, front­

line law enforcement officers, to the 
Criminal Justice Training Comm ission. 

EHB 1067: 
Amending Statutory Double Jeopardy 
Provisions 
Prime Sponsor: Representative O'Brien 
■ Allows the state to prosecute a defen­

dant (e.g., for DUI) who has already 
received administrative or non-judicial 
punishment from another sovereign 
(e.g., military). 

ESHB 1131: 
lmpounding Cars of Persons 
Patronizing Prostitutes 
Prime Sponsor: Senator/Representative 
Sheahan (SB 5602 Senator West) 
■ Law enforcement may impound th e 

vehicle of a person arrested for patron­
izing a prosti tute (or juvenile prostitute) 
if the vehicle was used in commirring 
che crime, if the arrested person is the 
owner of che vehicle, and if the person 
has been previously convicted of the 
same crime. 

HB 1142: 
Technical Corrections to Criminal Laws 
Prime Sponsor: Representative Constantine 
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■ Various criminal statutes are revised by 
the Code Reviser to correct technical 
defects. 

SHB 1181: 
Treaanent for Crimes Lwolving 
Domestic Violence 
Prime Sponsor: Representative Edwa1ds 
■ When a respondent is ordered to par­

ticipate in batterers' treatment, it is clari­
fied chat this means a domestic-violence 
perpetrator treatment program ap­
proved by D SH S. 

■ The D epartment's standards for ap­
proval of domestic-violence perpetrator 
treatment programs must include a re­
quirement chat, if the perpetrator or the 
victim has a minor child, treacmenrwill 
include education on the effects of do­
mestic violence on children. 

■ If either the offender or the victim of 
domestic violence has a minor child, the 
court may order the offender to par­
ticipate in an approved domestic-vio­
lence perpetrator treaanent program as 
part of any term of community super­
v1s1on. 

HB 1388: Crimes in Airspace 
Prime Sponsor: Representative Keiser 
■ The cri minal jurisdiction of Washing­

ton state is extended to any crime com­
mitted aboard an ai rplan e, train, boat, 
or other conveyance while that convey­
ance is wid1i11 Washington state if the 
conveyance has to land, dock or stop 
within the state. 

HB 1394: 
Defense of Duress Unavailable for the 
Crime of Homicide by Abuse 
Prime Sponsor: Representative Hurst 
■ The defense of duress is not available 

in prosecutions for homicide by abuse. 

HB 1442: 
Assault on Transit Employees 
Prime Sponsor: Representative Edwards 
(SB 5492 Senator Haugen) 
■ The statute chat mal<es it a felony to 

assault a transit d river who is perform­
ing official duties is expanded to cover 
assaults against transit mechanics, tran­
sit security officers and che immediate 
supervisor of a transit driver, if such 
persons are performing official duties 
at the time of the assault. 
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HB 1544: Sentencing Corrections 
Prime Sponsor: Representative O'Brien 
(SB 5376 Senator Costa) 
■ Makes technical corrections in the sen­

tencing laws to clear up inconsistencies 
as a result of prior amendments with 
unintended consequences. 

■ Ranked felonies chat were previously 
Lmraul<ed on the sentencing grid, seri­
ousness level. 

■ This was requested legislation from che 
Sentencing Guidelines Commission. 

HB 1849: Exceptional Sentences 
Prime Sponsor: Representative Kagi 
■ Allows d1e court to justify giving an ag­

gravated sentence when an adLUt has de­
veloped a relationship with a homeless 
teen for the purposes of victimization. 

SHB 2086: Creating the Crimes of 
Unlawful Discharge of a Laser 
Prime Sponsor: Representative Esser 
■ Ir is a class C felony to knowingly and 

maliciously discharge a laser at: 
- a law-enforcement officer in his/her 
official dmies and create che reasonable 
belief d1at che officer is being targeted 
by a laser-siting device; 
- a law-enforcement officer, airplane pi­
lot, firefighter, or public or private tran­
sit- or school-bus driver and impair d1eir 
ability to deliver services or impair the 
safety of d1eir vehicle. 

■ Iris a gross misdemeanor to knowingly 
and maliciously discharge a laser at: 
- anyone not named in the felony sec­
tion and impair their ability to operate 
a vehicle; 
- anyone named in the felony section, 
causing a substantial risk of impairment; 
- a person to chreacen or intimidate. 
The first offense by a juvenile is a civil 
infraction resulting in a fine of not more 
than $ 100. 

SSB 5134: Foreign Protection Orders 
Prime Sponsor: Senator Wojahn (HE 1160) 
■ A procedure for the filing and enforce­

ment of foreign protection orders is cre­
ated . 

■ The order must be issued by a cou rt of 
another state, United States territory or 
possession, a milita1y rribLmal, or a tribal 
court in a civil or criminal action. 

■ It is a gross misdemeanor for a person 
under restraint to violate che foreign 
protection order or restraining order. 



■ Violarion of a foreign protection order 
is a class C felony Lmder circumstances 
specified in the bill. 

■ The person entitled to protection muse 
divulge other orders between rhe par­
ties, and disputes dealing with cuscody 
of children or visiracion are co be re­
solved judicially. 

■ A peace officer is not co remove a child 
from his or her current placement un­
less a writ of habeas corpus is produced 
or the chiJd wmJd be injured or could 
not be taken inco cuscody ifirwere nec­
essary co first obtain a court order. 

SSB 5234: 
Custodial Sexual Misconduct 
Prime Sponsor: Senator Long (HB 1111) 
■ Creares the new crimes of Custodial 

Sexual Misconduct in d1e First and Sec­
ond Degree. 

■ Makes it illegal for a correctional officer, 
jail guard or other law-enforcement of­
ficer to have intercourse or sexual con­
tact with a prisoner or other person un­
der their custody or under arrest. 

■ First degree requires inrercourse and is 
a class C felony. 

■ Second degree requires sexual contact 
and is a gross misdemeanor. 

■ Consent of the victim is not a defense, 
but sex by forcible compulsion is a de­
fense. 

E2SSB 5421: 
Offender Accountability Act 
Prime Sponsor: Senator Hargrove (HB 1252) 
(Human Services & Conrxtions, Fara Daun) 
■ Creates a single system of supervising 

offenders in the community and ex­
pands number of offenders sentenced 
to con1murnry superv1s1on. 

■ Both d1e Court and the Department 
of Corrections (DOC) can set affirma­
tive conditions of supervision, includ­
mg creaa11enr. 

■ Gives DOC tools to monitor and en­
force conditions and sanction violators. 

■ Requires sex-offender treatment provid­
ers to be certified by the Department 
ofHeald1. 

SSB 5573: lmprovingCriminal History 
Record Dispositions 
Prime Sponsor: Senator Horn (HB 1555) 
■ Allows criminal charges to be dissemi­

nated as non-conviction data in the 
same manner as arrest information. 

SSB 5671: Changing Provisions 
Relating to Anarchy and Sabotage 
Prime Sponsor: Senator Kline 
■ All but two sections of the anarchy and 

sabotage sraruces are repealed. 
■ Two sections of che anarchy and sabo­

tage scarnce are amended to define the 
crimes of assembling to commie crimi­
nal sabotage and committing criminal 
saborage. 

CHILD SUPPORT FAMILY LAW 
ESHB 1514: Modification of a 
Parenting Plan or Custody Order 
Prime Sponsor: Representative Kastama 

■ A courr may order a minor modifica­
tion in the residential schedule of a 
parenting plan when it does nor change 
the primary residence of me child and 
the modification does nor result in more 
than 90 overnighrs per year in coral. 

■ If me non primary residential parent vol­
untarily fails to exercise residential time 
for an extended period, d1e cow·t may 
makeadjusanems to me parenting plan. 

SB 5127: Child Abuse Investigations 
Prime Sponsor: Senator Kohl-Welles 
■ A law-enforcement officer is prohibited 

from participating as an investigator of 
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alleged abuse or neglect concerning a 
d1ild for whom the officer is, or has been, 
a pa.rent, guardian or foster parent. 
The following contains provisions from 
HBJ692. 

■ Various provisions are created to guide 
investigators from DSHS, law-enforce­
ment, prosecution, and local advocacy 
groups who investigate and/ or interview 
child victims of alleged sexual abuse. 
Law-enforcement, prosecution, and 
Child Protective Services workers are 
provided with ongoing specialized train­
ing in interviewing child victims of 
sexual abuse. 

■ The Washington State Institute for Pub­
lic Policy muse convene a work group 
co develop state guidel ines for child 
sexual abuse investigations protocols. 

■ Three pilot projects using different 
med1ods to conduct and preserve inter­
views wid1 alleged child victims of sexual 
abuse are to be established by DSHS. 

ALCOHOL/TRAFFIC 
SHB 1124: DUI Electronic Monitoring 
Prime Sponsor: Representative 
Constantine (SB 5162 Senatvr Goings) 
■ Courts may waive otherwise mandatory 

electronic home monicoring in D UI 
cases if d1e offender has no dwelling or 
phone, or the offender resides outside 
the state, or there is reason to believe 
the offender will violate the terms of 
the monitoring. 

■ Whenever a court waives the monitor­
ing, it must impose an alternative sen­
tence with similar punitive conse­
quences. Alternatives include jail rime, 
work crew or work camp. 

■ If the cotal of jail time and electronic 
monitoring woLJd exceed one year, the 
jail time is co be served first and the 
mo11icoring (or alternative) is co be re­
duced so the combination does nor ex­
ceed one year. 

SHB 1774: Regulating Occupational 
Driver's Licenses 
Prime Spomor: Representative Wolfe 
(SB 5377 Senator Kline) 
■ Persons whose driver's licenses have 

been adminimarively suspended due co 
failure to pay a traffic ticket, violation 
of financial responsibiliry laws, or mul­
tiple infractions within a specified pe­
riod may apply fo r an occupational 
driver's license. 

■ In order to qualify for an occupational 
driver's license a person must be in one 
of the following programs where a 
driver's license is reqLLired: (1) a mem­
ber or an appLcant for an apprentice­
ship program or an on-the-job training 
program; (2) a program char assists per­
sons who a.re on welfare to become 
employed; or (3) undergoing substance­
abuse treatment or participating in a 12-
srep program such as Alcoholics Anony­
mous. 

■ T he Department ofLicencing is prohib­
i red from issw ng an occupational driver's 
license to persons participating in sub­
stance-abuse programs or 12-step pro­
grams who have access to transit services. 

HB 2205: Mandatory Court 
Appearance Following DUI Arrest 
Prime Sponsor: Representative McDonaid 
■ Local comts may waive the requirement 

rhar persons arrested for DUI appear 
within one judicial day following arrest 
if d1ese persons are required co appear 
at rhe earliest practicable day followi ng 
arrest. Each court is co identify, by rule, 
the method for setting the earliest prac­
ticable day. 

SB 5211: Drunk Driver Jurisdiction 
Prime Sponsor: Senator Costa (HB 1200) 
Ill The stamtes char deal generally with 

district and municipal court jurisdiction 
over criminal defendants are made co 
explicidy reflect rhe five-year jurisdic­
tion granted in the 1998 D U I law 
changes and the enforcement of igni­
tion inrerlock orders is exempt from rhe 
jurisdictional time restrictions. 

SB 5301: Traffic Offense Processing 
Prime Sponsor: Senator Heavey 
a Courts are allowed co electronically 

transfer traffic-offense disposition infor­
mation co the DOL. 

■ Requirement char speed and speed-zone 
information be recorded and printed on 
hearing notice forms is removed. 

■ Courts can simultaneously generate and 
issue the failure to appear notice wid1 
the warrant of arrest whenever the per­
son violates his or her written promise 
to appear in court. 

SSB 5304: Relating to Penalties 
Imposed for Violations of the State 
Liquor Code 



Prime Sponsor: Senator Costa (HB 1201) 
■ Keg registration violations and furnish­

ing kegs to minors are gross misdemean­
ors. 

■ Consuming liquor in public is a class 3 
infraction pw1ishable by a fine of up ro 
$50. The violation of selling liquor co a 
minor, RCW 66.44.320, is repealed 
due co the fact it is addressed in another 
section of law which makes a si1nilar 
violation a gross misdemeanor. 

SSB 5399: Changing Provisions 
Relating to Traffic Offenses 
Prime Sponsor: Senator Rossi 
■ Prior DUI-related convictions are nor 

considered when computing the of­
fender score for a current offense of ve­
hirnlar homicide while under the in­
fluence, but a two-year sentence en­
hancement is added for each prior DUI­
relaced offense. 

■ In cases where a person is convicted of 
DUI with a blood alcohol content 
(BAC) of.15 or more, the DUI is the 
person's second or subsequent DUI, or 
the person refused the Breathalyzer test, 
the court must order the person to drive 
only a vehicle equipped with an igni­
tion interlock device. 

■ As a condition of granting a DUI-re­
lated deferred prosecution, the court 
must o rder installation of an inrerlocl< 
device when the DUI involved a BAC 
of .15 or higher, the person refused the 
Breathalyzer rest, or ir is the person's 
second or subsequent DUI. 
The following contains provisions _f-om 
SB5443. 

■ The D epartment of Licensing may 
waive the required $ 100 fee if the per­
son requesting a hearing regarding ad­
ministrative license suspension or revo­
cation is an indigent as defined by law. 

CIVIL LAW 
HB 1199: Defining the Jurisdiction of 
Civil Anriharassment Actions 
Prime Sponsor: Representative Lantz 
(SB 5302 Senator Roach) 
■ A district court must transfer an action 

or proceeding relating co a civil anti­
harassment protection order ro the su­
perior court when the respondent is 
under 18 years of age. 

SHB 1671: Actions Arising O ut of 
Public Works Contracts 

Prime Sponsor: Representative 
Constantine (SB 5764 Senator Heave)~ 

severally liable (nor jointly) for damage 
relating to Y2K problems. 

■ All public works contract dispmes are 
subject co the offer-of-settlement and 
prevailing-party attorney fees law, re­
gardless of the dollar amount of rhe al­
leged damages. 

■ The stare and local agencies are also 
immune from liability for d1e first $100 
of damages per claimant. 
The following contains provisions from 
SB6035. 

■ The current dollar limit of$250,000 is 
deleted from d1e stature. 

■ An individual has an affirmative defense 
in any court action if he or she defaLJ ts 
on a conrract because of a Y2K prob­
lem. EHB 2015: Liability for Y2K Issues 

Prime Sponsor: Representative Radcliff 
(SB 5889 Senator· Kline) 

■ Insurance coverage is rein stated with full 
coverage, with no penalties or interest, 
if a person can demonstrate char pay­
ment was nor made because ofY2K and 

■ Stace and local agencies, plus private and 
public gas and electrical uriliries, are 
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payment is uJ cimarely made in a timely 
fashion. 

■ No interest or penalties if employer can­
noc pay L&I premium because ofa Y2K 
problem and payment is ultimately 
made in a timely fashion. "Employer" 
means only an individual or a business 
entity with 50 or fewer employees. 

■ No interest of penalties if a person can­
not pay real or personal property taxes 
or state excise taxes because of a Y2K 
problem and paym ent is ultimately 
made in a timely fashion. "Person" 
means only an individual o r a business 
entity with 50 or fewer employees. 

■ Person asserti11g the Y2K problem must 
nor be the cause of the problem. 

■ T he biU does not apply to injmies or 
death caused by Y2K. 

SHB 2071: 
Limited Liability Companies Exclusion 
&om Workers' Compensation 
Prime Sponsor: Representati.ve B. 
Chandler (SB 5721 Senator Heavey) 
■ Members and m anagers of limired li­

ability com panies whose positions are 
similar to chose of certain high-level 
partnership or corporation positions are 
excluded from mandato1y industrial in­
surance coverage. 

You 
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SSB 5154: Limiting the Liability of 
Electric Utilities 
Prime Sponsor: Senator Hargrove 
(HB 1230) 
■ Elecuic utilities are granted immun ity 

from liability for damages when their 
workers cur vegetation that has dam­
aged their facil ities, or char poses an 
immjnent hazard or potential threat co 
damage. 

■ T he terms "imminenrhazard" and "po­
tential threat" are defined and these 
conditions must be determined by a 
certified arborisr or qualified fo rester. 

II Provisions regarding notice to landown­
ers is derailed for those situations where 
the vegetation has already come in con­
tact with electric facilities, for those that 
pose an imminent hazard, and for chose 
that present a potential threat. 

SB 5196: 
Resolving Trust and Estate Disputes 
Prime Sponsor: Senatorjohnson 
(HB 1098) 
■ T he Trust and Estate Dispute Resolu­

tion Act (T EDRA) is created to ceimal­
ize all procedures for resolving disputes 
that occur regai·ding trusts and estates. 

■ The common-law doctrine of "virtual 
representation," which aUows a mem­
ber of a class to a11 inheritance (e.g., a 
grandchild) to determine the rights o f 
aU members of the class, is adopted. 

SSB 5197: Making Technical 
Corrections to the Disclaimer Statute 
Prime Sponsor: Senatorjohnson (HB 1138) 
■ A written disclaimer of imeresr in an 

estate does nor have to refer to specific 
statutory language in order to avoid tax 
consequences. 

■ Unless orhe1wise designated with in the 
disclaimer, the m inim um requirements 
of the IRS Tax Code are presumed to 

be mer. 
■ Applies retroactively to all disclaimers 

made after the date of the change in 
the IRS Tax Code. 

SB 5198: Comporting with IRS Tax 
Code Language 
Prime Sponsor: Senatoi'}ohnson (HB 
1159) 
■ Technical correction that deletes the word 

"unified" from the rerm "unified credit" 
as chat term is used in the marital deduc­
tion survivorship sections of the law. 



■ H armonizes srare law wirh rhe termi-
nology of rhe federal rax code. 

SSB 5928: Extending lnummity 
to Those Who Commwucate a 

Complaint to Organizations that 
Regulate the Securities or Futures 
Business 
Prime Sponsor: Senator Prentice (HB 2242) 
■ Provides immunity to persons who 

co1rununicare a complaint or in forma­
tion to any self-regLdatory organization 
thar regulates persons involved in the 
securit ies or futures business and chat 
has been delegated authority by a fed­
eral, stare or local agency. 

DEBTOR CREDITOR 
HB 1233: 
Executing on Homestead Property 
Prime Sponsor: Representative Edmonds 
■ W hen a person attempts to collect on a 

debt by execuring on homestead prop­
erty, the net value of a homestead is cal­
culated at the time the judgmenc is ex­
ecuted. 

■ All liens and encwnbrances are included 
in the calculation except chat of the spe­
cific judgment being executed upon, 
and all encumbrances junior to that 
judgment, are excluded from the cal­
culation . 

■ T he amount of the homestead exemp­
rio n is increased from $30,000 to 

$40,000. 

ESSB 5195: 
Protecting Employee Benefits 
Prime Sponsor: Senator Heavey 
■ Various forms of retirement savings (in­

cluding Roth IRAs, cax-sheltered annu­
ities, ere.) are exempt from legal pro­
cess, such as garnishmenr. 

■ Language is added conforming the ace 
to che numerical changes of the IRS Tax 
Code and to the alternate dispute 
resolution provisions that are required 
with disputes of wills or cruses. 

CORPORATIONS/BUSINESS 
HB 1139: Judicial Removal of a 
Director of a Nonprofit Corporation 
Prime Sponsor: SenatodRepresentative 
Sheahan 
■ In addition to existing mechanisms, 

nonprofit corporations are also autho­
rized to remove a director by filing suit 
. . 
m supenor court. 

■ The court wi ll remove a di1·ector if it 
finds that the d irector engaged in dis­
honest conduce with regard to the non­
profir and chat removal is in the best 
intereSt of the nonprofit. 

SB 5652: Increasing Statutory Limits 
on Appraiser Fees in Eminent Domain 
Proceedings. 
Prime Sponsor: Senator Bauer (HB 1785) 
■ Raises to $750 the current $200 limit 

on reimbursement to landowners for 
an independent appraisal and ocher ex­
penditures in eminem domain pro­
ceedings. 

COURTS 
EHB 1232: Judgment Summaries 
Prime Sponsor: SenatodRepresentative 
Sheahan (SB 5601 Senator Costa) 
■ County clerks are reqLtired to include 

the legal description of any real prop­
erty awarded in a judgment in rhe judg­
ment sum1nary. 

■ Clerks ai·e also required to place a clear 
starement in the judgment summary 
that the Department of Licensing muse 
be notified, as required by the fmancial 
responsibility law, if the judgment pro­
vides for damages from a motor vehicle 
accident. 

EHB 1263: Regulating the Use of 
Official Seals on Court Documents 
Prime Sponsor: SenatodRepresentative 
Sheahan (SB 5582 Senator Heavey) 
■ Seals are no longer required on process 

issued by district and municipal courts. 
■ The Washington Stare Supreme Come 

may determjne by nde which process 
must be stamped with a seal. 

■ Legal process issued by municipal cow-rs 
in cities Lmder400,000 population runs 
throughout the state. 

SHB 1525: Authorizing Mediation in 
Guardianship Proceedings 
Prime Sponsor: Representative Dickerson 
■ Whenever it appears that the incapaci­

tated person or incapacitated person's 
estate could benefit from mediation and 
such mediation would likely resLdt in 
overall reduced coses to rhe estate, the 
court may order the parties subjecr to 
its jmisdiction into mediation. 

■ T he court must establish the terms for 
the mediation and allocate the costs of 
the mediation among the parties a11d 
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the estate of the incapacitated person 
as justice requires. 

SHB 1663: 
Creating a Unified Family Court 
Prime Sponsor: Representative Lambert 
■ The Administrator for the Courts 

(OAC) is directed co conduce a unified 
family court pilot p roject, and the sites 
for the pilot will be established in no 
more than three superior court judicial 
districts with authority for at least five 
judges. 

■ OAC will study the pilot program mea­
suring improvemencs in the judicial 
system's response to family involvement 
in the judicial system. 
The following contains provisions ji-om 
SB5487 

■ The fee for requesting a jury of six in a 
civil trial in superior court is increased 
from $50 to $125 and if the demand is 
for a jury of 12, the fee is increased from 
$100 to $250. 

■ Counties are given the authority to 

impose a fee not co exceed $250 for fil­
ing a request for a trial de novo of an 
arbitration award. 

HJM 4015: 
Immigration Laws and Policies 

Prime Sponsor: Representative Lisk 
■ Asks the federal government and the 

Immigration and Naturalization Se1vice 
co review policies and laws that have al­
lowed the INS much greater power to 

detain and deporr suspected iHegaJ aliens 
and that have curtailed the due process 
rights of all aliens, illegal or legal. 

ESB5036: 
Additional Superior Court Judges 
Prime Sponsor: Senator McCaslin 
(HB 1046) 
■ The nwnber of superior court judges 

in Okanogan County is increased from 
one to two. The number of superior 
court judges in Grant County is in­
creased from two to three. 

■ The new positions cake effect only upon 
approval by the legislative authority in 
each county. The additional judicial 
position in Okanogan County is effec­
tive only if the county agrees to pay the 
expenses of existing judicial positions 
as provided in state law. 

SB 5037: Creating Court of Appeals 
Position for Pierce County 
Prime Sponsor: Senator McCaslin 
(HB 1047) 
■ An additional judicial position is autho-
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rized for Division II of the Court of 
Appeals. The judgeship is added co Di­
vision I, Pierce County. 

SB 5606: 
Discipline and Termination of Judges 
in the Environmental Hearings Office 
Prime Sponsor: Senator Heavey 
(H B 1869) 
■ Judges with th e Environmental Hear­

ings Office can be terminated or disci­
plined only for cause. 

■ Judges who are disciplined or termi­
nated for cause may request a written 
reason for the action. 

■ The written decision may be appealed 
to the superior court of Thurston 
County. 

SSCR 8406: Determining Whether 
the Legislature Should Commence 
Proceedings to Remove Judge Grant 
Anderson &om Office 
Prime Sponsor: Senator Snyder 
■ W ithin two weeks or the release of the 

state Supreme Court's decision on the 
discipline of] udge Grant Anderson, or 
no later than December 10, 1999, the 
House and Senate Committees on Ju­
diciary are to schedule a meeting to re­
view the matter. 

FIREARMS 
SSB 5214: Firearms on School Premises 
Prime Sponsor: Senator McAuliffe 
(Education Committee, William Bridges) 
■ Persons ac lease 12 and not more than 

21 years of age must be detained up to 

72 hours if they have been arrested for 
illegally possessing a firearm on school 
premises. 

■ Except for probable cause and bail, 
courts may not release the persons un­
til they have been examined by the 
county-designated mental healch pro­
fessional (CDMHP) and, if recom­
mended by the CDMHP, a chemical­
dependency specialist. 

■ School officiaJs must search a student's 
locker if they reasonably believe the stu­
d enc is iUegaJJy possessing a firearm on 
campus. ~ 

Senator Mike Heavey is a V<lashington state 
Senator, representing the 34th Legislative 
District ~st Seattle, Burien and 
Vashon fsf,md). 



The Declaration of Independence: 
The Precursor of Equal Justice Under Law 

This month we celebrate 

the birth of our nation, for 

the last time in this millen­

nium. Almost two and a 

quarter centuries ago, "our 

fathers brought forth on 
this continent a new nation, 

conceived in Liberty, and 
dedicated to the proposi­

tion that all men are cre­

ated equal. " 1 

L incoln's Gettysburg Address 
was a renewal and affi rmation 
of our most fundamental con­

scirucional docum enr - the Decla­
ration of Independence. Ir is "alto­
gether fitting and proper" chat we re­
declicare ourselves co the soaring ideas 
and spiri t of the Declaration, which 
remains no t o nly o ur Ame rican 
Scripture, bur a precursor of, and a 
commitment to, rhe Universal Dec­
laration of H uman Rights. 

by Leonard W. Schroeter 

The two decades of the 
American Revolution produced a 

remarkable, perhaps unparalleled 
explosion of political, philosophical 

and constitutional thought and 
writing - state constitutions, 

declarations of rights, the Federalist 
Papers, the Constitution of the 

United States, and the Bill of Rights. 

There is a crisis of rhe legitimacy 
of political democracy in the United 
States, and throughout the world, 
despite, or perhaps because of, a 
m assively changing technology, 
means of production, and commu­
nication and the globalization and 
concentration of corporate power. 
Th_is leads to the obsceni ty of the 
chasm between rich and poor, the 
powerful and powerless, and the ap­
parent triumph of rampant materi­
alism over the ideas and ideals of rule 
of law, freedom, justice and peace. 

But there are counte rvailing 
forces, includ_ing an access to justice 
movement not only in the United 
Scates, but in other countries in our 
interconnected world. Access to jus­
tice is a fundan1ental right and can 
be seen as impEcit in chose Lmalien­
able rights encompassed in the Dec­
laration. The thrust of this review is 
a remmder of the vital conrinuiry of 
constitutional principles - which 
have no beginning and no end -
but continually evolve. For us, in the 
United States, the D eclaration ofin­
dependence is our bir thright, but for 
the Founders, it was a continuation 
and reaffirmation of English consti­
cucionalism and natural law. For 

We hold these Truths to be self evident, that all men are created 
equal that they are endowed by their Creator with certain un­
alienable Rights, that among these are l ife, Liberty, and the 
Pursuit of Happiness - That to secure these Rights, Govern­
ments are instituted among Men, deriving their ju.st Powers .from 
the Consent of the Governed, that whenever any Form of Gov­
ernment becomes destructive of these Ends, it is the Right of the 
People to alter or to abolish it, and to institute new Government, 
laying its Foundation on such Principles, and organizing its Pow­
ers in such Fo1m, as to them shall seem most likely to effect their 
Safety and Happiness.2 

chem, the common law heritage, incorporating che Magna Carta 
and o ther charters of conscirucional rights, was adopted by the 
new nation, just as were the fundamenral philosophic principles 
from Greek and Roman law, and the Enlighrenmenc. 

T he Meaning of Our Constitutional History 

T he rwo decades of the American Revolution produced a re­
markable, perhaps unparalleled explosion of political, philosophi­
cal and constirucional thought and writing - state constitu­
tions, declarations of rights, the Federal ise Papers, the Constitu­
tion of the United Srates, and the Bill of Rights. All of these help 
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us to understand om heritage, including 
its flaws and its compromises. Bur the 
Preamble is worthy of revisiting: 

We the People of the United States, in 
Order to f01m a more perfect Union, es­
tablish Justice, insure domestic Tranquil­
ity. provide for the common defense, pro­
mote the general Welfare, 
and secure the Blessings 
of Liberty to ourselves 
and our Posterity. do or­
dain and establish this 
Constitution for the 
United States of Amer­
ica. 

In his Foreword to the Bicentennial of 
the United States Consrirution, Chief] us­
rice Warren E. Burger wrote: 

The delegates who wrote this Constittt­
tion in Philadelphia in 1787 did not 
invent all the ideas and ideals it em­
braced, but drew on the wisdom of the 
ages to combine the best of the past in a 
conception of government of rule by "We 
the People" with limits on government to 
protect .freedom .... It sought to foLfi.11 the 
promises of the Dec1aration of Indepen­
dence of 1776, which expressed people's 
yearning to be free and to develop the 
talents given them by their Creator. 

The Constirurion in large part estab-
lished the political arrangements of a tri­
parrire Federal government. It was deeply 
flawed by compromises over slavery, re­
gionalism, mindless sex.ism and elitism. 
The Bill of Rights was largely adopted to 

curcail Federal power. Wisely, however, the 
N inth Amendment provided that "the 
enumeration in rhe Constirurion of cer­
tain rights shall nor be construed co deny 
or disparage ochers retained by the 
people." 

D uring the next 75 years, slavery, 
sectionalism, expansion, and the 
industrial revolution preoccupied 

this nation. T he C ivil War and President 
Lincoln profoundly altered the nation's 
consciousness. In Lincoln's constitutional 
views, "the Declaration oflndependence 
was closer to being the founding docu­
menr of the United States than was the 
Constirution. "3 In his Gertysburg Ad­
dress, Lincoln revolutionized the Revolu-
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tion, giving people a new pasr to live with 
that would change their future. He un­
dertook a new founding to correct the 
Founders' imperfections involving their 
declaration char "all men are created 
equal." The Civil War was seen as testing 
whether our narion "or any nation so con­
ceived and so dedicated can long end me." 

and the state where they reside. Ir also for­
bade stares to abridge rhe privileges of 
immunities of citizens, nor to deprive any 
person of equal prorecrion of the law; or 
of life, Liberty or property without due 
process oflaw. But these viral expansions 
of rights were rapidly curtailed or aborred 
during the nexr half-century. Continued 

racism, rhe rise of corpo­

The Constitution in large part 
established the political arrangements 

of a tri-partite Federal government. 
It was deeply flawed by compromises 
over slavery, regionalism, mindless 

sexism and elit ism. 

rate wealth and power, 
and class struggle limited 
access to justice for most 
people, and negated ideas 
of equality, unalienable 
rights and the pursuit of 
happiness. Certainly, de­
spi te a flurtyof populism, 

Lincoln's high resolve was "thar rhis 
nation, under God, shall have a new birth 
of freedom - and that government of 
the people, by the people, for the people, 
shall nor perish from the earth." This was 
not only a readoption of the D eclaration 
oflndependence, but a renewal ofit, sav­
ing it so that "succeeding millions of free 
happy people, the world over, shall rise 
up and call us blessed co the latest gen era­
tion."4 The Address became a major pil­
lar of our ''.American Scripture": 

The Gettysburg Address has become an 
authoritative expression of the American 
spirit-as authoritative as the Declara­
tion itself, and perhaps even more influ­
ential, since it determines how we read 
the Declaration. For most people now, 
the Declaration means what Lincoln told 
us it means, as a way of com:cting the 
Constitution itself without overthrowing 
it. It is this correction of the spirit, this 
inteLLectual revolution, that makes at­
te1npts to go back beyond Lincoln to some 
earlier version so feckless. The proponents 
of states' rights may have arguments, but 
they have lost their force, in courts as weLL 
as in the popu1ar mind. By accepting the 
Gettysburg Address, its concept of a single 
people dedicated to a proposition, we have 
been changed Because of it, we live in a 
different America. 5 

The posr-Civil War constitutional 
amendments barmed slavery, gran red citi­
zenship and suffrage, and imposed upon 
the stares rhe Federal proscriptions on 
impairment of individual rights. The 14th 
Amendment made all persons, born or 
naturalized, citizens of th e United Stares 

particularly in the West, government of 
the people, by rhe people, and for the 
people became chimerical. 

The state of Washington is fairly typi­
cal of western state constitutionalism. lrs 
Enabling Act of 1889 required rhat "(t)he 
constitutions shall be republican in form, 
and make no distinction in civil or politi­
cal rights on accounr of race or color, ex­
cept as to Indians nor taxed, and not be 
repugnant to the Consrirurion of rhe 
United Stares and d,e principles of the 
Oeclararion of Independence. "6 

The Washington Consrirurion itself, 
adopted in 1889, includes in irs Bill of 
Rights, Arri de I sections thar enact broad 
declarations o f constitutional rights, 
which incorporate and implement the 
inrent of the Declaration oflndependence 
and the Gettysburg Address: 

Section 1: 
Political Power -
ALL political power is inherent in the 
people, and governments derive thei1just 
powers .from the consent of the governed, 
and are established to protect and main­
tain individual rights. 

Section 10: 
Administration of Justice -
Justice in aLL cases shall be administered 
openly and without unnecessmy delay. 

Section 12: 
Special Privileges and Immunities 
Prohibited-
No 1aw shaLL be passed granting to any 
citizen, class of citizens, or corporation 
other than municipal privileges or im­
munities which upon the same terms shall 



not equally belong to all citizens, or cor­
porations. 

Section 29: 
Constitution Mandatory -
The provisions of this Constitution are 
mandatory, unless by express words they 
are declared to be otherwise. 

Section 30: 
Rights Reserved -
The enumeration in this Constitution of 
certain rights shall not be construed to 
deny others retained by the people. 

Section 32: 
Fundamental Principles -
A frequent recurrence to fandamental 
principles is essential to the security of in­
dividual right and the perpetuity of free 
government. 

Subsequen t constirurional amend­
ments created power in the people for ini­
tiatives, referendum and recall. Constitu­
tional provisions in Article XU, on Cor­
porations, in Section l , made corporations 
subject to alteration, amendment o r re­
peal and subject to regulation, limitation 
and restraint by law. Monopolies or trusts 
"shall never be allowed in this state" un­
der Section 22, and strict provisions for 
regulation and forfeiture of corporate fran­
chises are permitted. 

The United States Constitution in 
1912 added the 17th Amendment, pro­
vicJjng for cJjrect election for U.S. Sena­
tors, creating more cJjrect election and par­
ticipation by the people. And in 1920, the 
19th Amendment was ratified. Ir provided 
for women's suffrage - a massive step of 
inclusion and democratization. Retrospec­
tively, ir seems increcJjble that any An1eri­
can poli t ical o rder could h ave been 
thought to be acceptable for more than 
130 years, when ir constitutionally ex­
cluded half the adult population. 

As the United States became a world 
power in the first decades of the twenti­
eth century, constitutionalism was largely 
neglected in favor of economic growth 
and expansion and government priori­
tization of enhanced corporate power and 
public o rder. Bue the Depression of the 
1930s revived respect for the Declaration. 
Franklin D. Roosevelt referred to it in his 
fi rst inaugural. T he first term would pri­
oritize the people's unalienable rights to 

liberty and rhe pursuit of happiness, he 
said. He continued in a more ominous 
vein, warning those who resist change: 

We have learned a great deaf of [liberty 
and pursuit of happiness] in the past cen­
tury We know that individual Liberty and 
individual happiness mean nothing, un­
less both are ordered in the sense that one 
man's meat is not another man's poi­
son. . . . Faith in America in our tradi­
tion ofpersonal responsibility, faith in our 
institutions, faith in ourselves demands 
that we recognize the new terms of the 
old social contract. 7 

P erhaps the most significant broad­
ening of rhe promises of the Decla­
ration, constitutional doctrine, and 

the fundamental rights of all people, oc­
curred at the end ofWorld War II. Ir had 
long been d ear that American constitu­
tional jurisprudence was a legitimate child 
of natural law, common law, English con­
sci tutionalism, and the mainsu eam of en­
lightened social thought through the ages. 
But now the American constitutional ex­
perience had been universalized by the 
peoples of the world, yea.ming for the pro­
tection of rule of law and recognition of 
rights. With U.S. leadership, the Univer­
sal Declaration ofHuman Rights was pro­
claimed by the General Assembly of the 
United Nations and ratified by member 
nations, thus being incorporated imo con­
stitutional law as the consensus of civi­
lized society. The 30 articles spell out fun­
damental rights, more commonly seen in 
U.S. constitutions, bur also rights chat 
coLJd reasonably be seen as exemplars of 
the Declaration's "Pursuit of H appiness." 

The Preamble of the Universal Decla­
ration reads: 

Whereas recognition ofthe inherent dig­
nity and of the equal and inalienable 
rights of all members of the human fam­
ily is the foundation of freedom, justice 
and peace in the world, 

Whereas disregard and contempt for hu­
man rights have resulted in barbarous acts 
which have enraged the conscience of 
mankind, and the advent of a world in 
which human being shall enjoy freedom 
of speech and belief and fir:edom from fear 
and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential that human rights 
should be protected by the ntle of law, 
Whereas the people of the United Na­
tions have in the Charter rerif.fi1med their 
faith in fandamental human rights, in 
the dignity and worth of the human per­
son and in the equal rights of men and 
women and have detennined to promote 
social progress and better standards of life 
in ln.rger fir:edom, 

Whereas a common understanding of 
these rights and freedoms is of the great­
est importance for the fitll rr:alization of 
this pledge, 

Now, Thar:fore, The General Assembly 
proclaims This Univmal Declaration of 
Human Rights as a common standard of 
achievement for all peoples and all na­
tions. 

The Applications of the Declaration of 
Independence Today and Tomorrow 
As the millennium ends, will rhe self-evi­
dent truths of the Declaration of Inde­
pendence and the world-wide civil ized 
consensus of the Internacional D eclara­
tion of H uman Rights be secured? Thar 
is the purpose for which governments are 
instituted. That is the duty of the judi­
ciary to implement. But imransigence re­
mains. Many courts still insist tha t legis­
lative bocJjes are the sole implementers of 
fundamental rights, despite their politi­
cal character and thei r vulnerabil ity to 
powerful special interests. And many na­
tions, although affirming support of hu­
man rights, stare as C hina's President Jiang 
did, in October 1997, at White House 
meetings with President C linron: "I also 
believe that the world we are living in is a 
rich and diverse one; and therefore, the 
concepts on democracy, on human rights 
and on freedoms are relative and specific 
ones and they are co be determined by 
t he specific national situations of differ­
ent countries." President Clinton respond­
ed, as follows: "We believe all individu­
als, as a condition of their humanity, have 
the right co life, liberty, and the pursuit of 
happiness." Subsequently, C linton told 
Jiang (noting chat the C hinese president 
was co visit Independence Hall and the 
Liberty Bell in Philadelphia): "We believe 
liberty includes freedom of religion, free­
dom of speech, and freedom of associa­
tion. We believe governments must pro-
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tect those rigbts."8 

Later, C linton showed Jiang an origi­
nal copy in Lincoln's handwriting of the 
Gettysburg Address. Jiang immediately 
recited the first paragraph in English. 
C liJ1ron's commitment to the most fun­
damental scripmres of our sociery, the 
Declaration of Independence and the 
Getrysburg Address, and 
Jiang's knowledge of the 
GerrysburgAddress reflect 
their universaliry. Ir is im­
portant that our President, 
speaking for our country, 
stated that we, "as a con­
dition of [our] humanity 
accept as fundamental the 
' right to life, liberry and tbe pursuit of 
happiness."' It is very important that our 
rights jurisprudence believes that "liberry 
includes freedom of rel igion, freedom of 
speech, [and] freedom of association." But 
most important of all, the President af­
firmed that "we believe government must 
protect those rights."~ Thus, there is a 
committed recognition that rights require 
the implementation of sociery i_f they are 
to be meaningful. 

When we add to the Declaration of 
Independence the Lincoln comminnent 
that we will always be a nation "of the 
people, by the people, for the people," we 
should have no difficulry in also recog­
nizing, as a fundamental part of our juris­
prudence, the positive duties of govern­
ments and the law, to protect rights, in­
duding economic rights. 

I n our Fourth of July celebrations, we 
need a refresher course as to what we 
celebrate. It has become fashionable 

to trash the Declaration for omitting tbe 
mention of "property" as an unalienable 
right, and including a fuzzy concept such 
as the "pursuit of happiness." Yet, the 
unalienable right to pursue happiness was 
consciously written into the Declaration 
oflndependence by Thomas Jefferson and 
his Committee. It appears in many state 
constitutions, and is omnipresent in our 
national mores. Books have been written 
about the constimtional character of chis 
term, and it has been adopted and dis­
cussed in major constitutional case law. 10 

T he Slaughterhouse Cases, of 1869, 11 

187212 and 188313 are notable in the his­
cory of our jurisprudence for having 
wrenched che 14th Amendment from the 

42 Washington State Bar News • JULY 1999 

protection ofNegroes to protection offree 
enterprise, but they also represent a no­
table phase in the legal history of"happi­
ness." "Pursuit of Happiness" was pro­
pounded by the plaintiff's lawyer, John 
Campbell of Alabama, a former Justice 
of the Supreme Court, as necessarily in­
cluding the right co one's labor and liveli-

Thomas Jefferson, these were well under­
stood, commonsensical, self-evident 
truths. The inherent right co pursue hap­
piness was, in short, an absolutely con­
ventional view among Americans of his 
time, detailing what the Founders meant 
by "Pursuit of Happiness," and by com­
mon terms such as "estate" or "pro perry." 

The eighteenth century 

It has become fashionable usage of those terms re­
lated to the essential 
rights or values of indi­
viduals, which among 
othe rs included their 
rights to habitation, co 
livelil1ood, and co be free 

to trash the Declaration for omitting 
the mention of "property" 

as an unalienable right, and including 
a fuzzy concept such as the 

"pursuit of happiness." 
✓------------------- of intrusive interferences. 

hood, che right to dispose of one's services, 
and thus a consrimenr part of freedom of 
contract, liberry and property. Justice Field 
thought highly of this unalienable right, 
and referred approvingly to the earlier case 
of Corfield v. CoryeLL. In 1825, Supreme 
Court Justice Washington was sitting as a 
circuit judge in Corfield v. Coryell, pon­
dering what the privileges and immuni­
ties of citizens were in the several states, 
and asked which were, in their namre, fun­
damental. Justice Washington had "no 
hesitation" confining rights "to those privi­
leges and imrnwuties" which were iJ1 his 
judgment "fundamental," and which are 
all comprehended under "protection by 
the government; the enjoyment oflife and 
liberry; the right to acquire and possess 
pro perry of every kind, and to pursue and 
obtain happiness and safety" (emphasis 
mine). 

Justice Bradley also referred approv­
ingly in the S/aughterhouse Cases to Corfield 
v. Coryell, to Blackstone, and above all, to 
the Declaration of Independence, which 
he said laid the foundation for our na­
tional existence. Thus, the pursuit of hap­
piness remained viable more than 160 
years after the Declaration and has been 
cited frequently since that time. 

What is basic here is the principle that 
the pursuit of happiness has historically 
incorporated essential economic rights, 
most particularly "the constiturional jus­
tice oflivelihood," as Professor C harles L. 
Black, Jr. has recently noted. But more 
particularly it has been clear in the mul­
tiple delineations of what are fundamen­
tal rights. These also include habitation, 
education, health care, family rights, pri­
vacy, dignitary interests, and safery. To 

We must leave for a later time a fuller 
explication of what fanc/amental consti­
tutional rights are or should be. But, there 
is no question that in the eighteenth cen­
tury, "pursuit of happiness" had rich and 
easily underscood meanings that cannot 
and should not be trivialized by flippant 
commentators and uptight judges. And 
as to what are thought to be "fundamen­
tal rights" today, we need look no further 
than to the U niversal Declaration of 
Rights, and the common-sense under­
standing of the fundamenraliry of change, 
and thus, the realiry of essential values. 

Conclusion 
Recently, America's most eminent consti­
tutional sch olar, Charles L. Black, Jr. , 
Emeritus Professor at Columbia Law 
School, wrote a powerful monograph, A 
New Birth of Freedom: Human Rights, 
Named and Unnamed. 15 Black's thesis, 
distilled from more than half a century of 
constitutional thought, work and feeling 
is char: 

a sound and satisfying foundation for a 
general and folly national American /aw 
of human rights exists in three imperish­
able commitments - the Declaration of 
Independence, the Ninth Amendment, 
and the "citizenship" and "privileges and 
immunities" c/auses of Section 1 of the 
Fourteenth Amendment ( as those dauses 
ought to have been and stiLL ought to be 
interpreted). These three commitments 
speak in solemn organic harmony. They 
ought at long /ast to be attended to as 
they stand - fo r as they stand, in their 
haimony, they are all we have and all we 
need of prime authority for our build-



ing, by the methods of law, a never-to­
be-finished edifice of hurnan rights. 

To Black, "law is reasoning from com­
mitment." We Americans were the first 
people who formally dedicated their 
power and destiny ro the commitment of 
securing human rights, and che ruleofbw. 
Our first constitutional document was the 
Declaration, in 1776 - "a distinctly ju­
ristic acc." That "juristic acr" remains the 
cornerscone of our freedom. It makes ac­
cess co justice possible, because it treats 
equality as self-evidenr, because all people 
have natural rights which are unalienable. 
We can use terms such as "substantive due 
process" as our cow-cs have done to pro­
tect rhe right to teach; or to learn foreign 
languages; or the rights of parents to send 
their chilcL-en co schools; or che right to 

practice conrracepcion; or the fundamen­
tal right to many. Bur all of rhese legal 
captions are self-evident crurhs as co what 
is fundamental to the hwnan condition, 
and why, co secure these rights, govern­
ments are instituted. This is common­
sense consrirutionalism. 

We can do no bercer celebrating the 
last Fourth of July in chis century than co 
read Charles Black's book, A New Birth of 
Freedom, and then to read, understand 
and feel the commitment co our Declara­
tion of Independence, and to the expand­
ing freedom char all of us require in the 
new millennium. '1.:n 
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Book Review 

Business and Commercial 
Litigation in Federal Courts 
(ABA Section of litigation/ 
~st Group, 1998) 
Robert L. Haig, Editor in Chief 
6 vols. hardcover, 6,434 pp. and 
forms CD-ROM. $485 

Practical Treatise is Exceptional Value 
by Lindsay Thompson 

J usr a decade ago, when I was a 
wee lad at Bar News, West Pub­
lishing Co. was a colossus on d1e 
legal-publishing stage. Lawyers 

spoke in awe of raking tours of rhe 
century-old edifice on the riverbank 
in Sc. Paul, then the vasdy bigger new 
plant our in Eagan. (I have a T-shirt 
from such a visit. It reads, in Latin, "I 
came, I saw, I walked and walked and 
walked.") 

Now, of course, West Publishing 
is West Group, pare of a vase legal in­
forma tion combine, and having a 
sales rep show up at the office to shoot 
the breeze and hawk some books is 
about as common as sighting a pas­
senger pigeon, o r a well-mannered 
trial lawyer in Seattle. 

Bur d1ey still publish some pretty 
good scuff, and chis treatise is an ex­
ceptional value for the price. 

New York lawyer and edicor- i.n­
chief Robert H aig coordinated the 
efforrs of 152 authors, all federal 
judges or federal court practitioners. 
They managed to get the work writ­
ten in a year, itself a noreworchy feat. 

Haig notes, and I agree with him, 
that while there are plenty of books 
on federal p ractice and procedure, 
none goes as far as this set in making 
plain d1e arcana of business and cor­
porare litigation in the federal system. 
The authors treat their subjects in 
practical terms char rhe trial lawyer 
will find immediately understandable 
and applicable to cases underway o r 
to be Sta.reed. le includes a remark­
able array of forms and checklists on 
everything from essential al legations 

and defenses to pleading forms and 
jury charges. 

The series begins wid1 subject mat­
ter jurisdiction and charges o n 
through complaints, class actions, 
derivative and international disputes, 
discove1y, morion practice, ju ry selec­
tion, trials, cross examination, appeals, 
enforcement of judgments, parents, 
tradem ark, copyrigb r, labor law, 
ERJSA, produce liability, trade secrets, 
competition, franchising, construc­
tion and envi ronmencal claims. Ac the 
end there are rabies of jury instruc­
tions, forms, statures, cases and rules. 

A number of Washington practi­
tioners are contributors to the set, and 
useful contributions they make, too. 

What impressed me about this set 
is its practicality. Go co a chapter on 
something you need co know more 
about, and ir will tell you things in an 
in-che-rrenches, here's-what-to-expect 
way - for both sides. I pulled these 
volumes down regularly fo r a num­
ber of months, both for reference on 
cases and just to read through. Hav­
ing trudged rh rough an awfi.J lot of 
really boring treatises over the years, I 
can recommend chis one without hesi­
tation. It deserves - no, demands -
high marks for scope, concent and 
organization. The only thing l'd fault 
it for is its generally unimaginative 
layout in standard West typeface. It's 
one of chose things I notice as I con­
ti.nue my drift inco middle age. (DJ 

Lindsay Thompson practices law in 
Seattle and was the editor of Bar News 
from 1988 to 1995. 
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The Electronic Communications and Privacy Act of 1986 
And a Closer Look at the ABA Opinion on Unencrypted E-mail 

A fair bic of confusion seems co exist abour the expectation of privacy in 
elecu-onic communications. Curiously, some of the more legally knowl­
edgeable folks I have spoken to recently persist in a mistal<en belief that 
these communications must be absolutely private before legal protections 
are available. Not so. 

W hat began as the Wiretap Stat­
utes was subsequently amend­
ed and renamed the Electronic 

Communications and Privacy Act of 1986 
(ECPA). Codified at 18 U.S.C. § 25 10, 
et. seq., the Act provides a smprisingly con­
cise enumeration of the range of protec­
tion of electronic communications. Ex­
tending its authority over just about ev­
ery communication except those made via 
telephone, telegraph, hearing aid, or by 
voice-through-air (these being covered by 
other statures), ECPA provides that any­
one who: 

■ intercepts o r causes others to intercept; 
■ uses a device to intercept or causes oth­

ers to use a device to intercept just about 
any communication; 

■ interferes with such communication; 
■ u-ansports such devices through inter­

state or foreign commerce; 
■ uses such devices on business premises; 
■ uses such devices for the purpose of 

obtaining information about the opera­
tions of any business, operations which 
affect interstate or foreign commerce on 
U.S. turf; 

■ discloses the contents of such commu­
nication; 

■ endeavors to have others make such dis­
closure of information obtained either 
legally or otherwise; 

■ shaU be liable for criminal and or civil 
penalties, depending on the circum­
stances. 

Retaining its roots as a vehicle for al­
lowing law-enforcement agencies to tap 
into conversations (the majori ry of the Act 
is devoted to authorization and process 
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formalities) , ECPA is unequivocal about 
the level of privacy protections that are 
granted electronic communications. 

The Act also provides for immunity 
for providers of elecu-onic communica­
tions services (read: Internet service pro­
viders and online service providers) who 
have been ordered to assist law-enforce­
ment agencies in investigations conducted 
under authority of the Act, or who have 
need to moniror communications as a 
normal and necessary part of providing 
their services. T hese service providers are 
nevertheless prohibited fro m d ivulging 
any monitored communications except as 
otherwise authorized by the Act, or with 
the lawful consent of the o riginator or re-

by Rob Apgood 
roba@sidlon.com 

cipient of the communication, or to a 
person employed or authorized, or whose 
facili ties are used to forward such com­
munication to its destinations, or which 
were inadvertently obtained by the ser­
vice provider and which appear to per­
tain to the commission of a crime, if such 
divulgence is made to a law-enfo rcement 
agency. 

All exceptions aside, section 2517( 4) 
clearly provides that " [n]o otherwise privi­
leged wire, oral, o r electronic communi­
cation intercepted in accordance with, or 
in vio/,ation of [ emphasis added], the pro­
visions of this chapter shaU lose its privi­
leged character. " What isn't emphasized 
in the Act, but should not be overlooked, 



is r.he abilicy of the Un ited States, in the 
normal course of its official ducy, to con­
duct surveillance as autho rized by the 
Foreign lnrclligence Surveillance Act of 
l 978 (PISA). In or.her words, if your elec­
tronic communication either o riginates 
from , or is rransmi rtcd to, somewhere 
outside the United States and its territo­
ries, that communication is subject to 
scrutiny as a matter of course, and with­
out the need for additional authorization. 
In the June 1999 Bar News (p. 40), we 
briefly reviewed rheABAStanding Com­
mirree on Ethics and Professional Respon­
sibilicy Formal Opinion No. 99-413 -
Protecting rh e Co nfidentiality of 
Unencrypted E-mail. In many respects, 
that opinion squares wir.h tbe notions of 
privacy provided by £CPA Like ECPA, 
r.he opinion specifically notes that cordless 
and cellular telephone conversations have 
limited expectations of privacy (although 
communications intercepted when made 
i11 these media are afforded the same legal 
protection as land-line telephone conver­
sations, the expectation of privacy is mini­
mized due to r.he ease of such intercep­
tion). However, r.he opinion appeai·s to 

make the assumption that e-mail commu­
nications becween arrorneys a11d their cl i­
en ts occur within the confines of cbe U.S. 
and its territories. The opinion observes 
tbac "[i] t uniformly is agreed that lawyers 
have a reasonable expectation of privacy 
in communications made by mail (both 
U.S. Postal Service and commercial)" and 
makes similar observations regarding r.he 
use of land-line telephones and fax ma­
dtines. This assumption is punctuated in 
r.he opinion's conclusion, which states: 

Lawyers have a reasonable expectation 
of privacy in communications made by 
all forms of e-mail [emphasis added}, 
including unenaypted e-mail sent on the 
Internet, despite some risk of interception 
and disclosure. It therefore follows that 
its use is consistent with the duty under 
Rule 1. 6 to use reasonable means to main­
tain the confidentiality of information 
re/,ated to a client's representation. 

While this m ay be true in most cir-
cumstances, tbe authority granted the gov­
ernment by FISA, a11d acknowledged by 
ECPA, to monitor electronic communi-

LawGuru.com 
(http://www.lawguru.com) 

Another great, sole-source legal research sire, 
LawGuru.com bas recently added the world-fa­
mous Internet Law Libraq (formerly housed at 
the U.S. House ofRepresenratives) to its site. W ith 

an extensive Q&A section, links to law lists and o ther legal and non-legal 
sites, LawGuru.com boasts a sophisticated Multiple Resource Research Tool 
tbat allows you to search numerous different legal resources, many at the 
same time. This site is quickly becoming one of my favorites due to its breadtb 
and depth of available resources. But beware: it's easy to spend hours tl1ere 
just looking at what r.hey have available. 

cations crossing U.S. boundaries provides 
an exception tl1at may affect you a11d your 
clients. Arguably, tbe use of unencrypted 
e-mail across tl,ese boundaries may be 
viewed as a negligent use of the m edium, 
tl1ereby breaching r.he ducy of corrfiden ti­
ali ty and giving rise to arguments of 
waiver. Clearly, tl1e solution lies wi r.h en­
crypaon. 

T wo events of signilicai1ee have tran­
spired very recently which affect 
access to encryption schemes and 

governmental regulation of the process: 

1. In r.he case of Bernstein v. US. Dept. of 
justice, No. 97-16686 (9th C ir. May 6, 
1999), in a 2-1 decision the court held 
ch ar a m athematics professor's First 
Amendment rights were violated by U.S. 
policy when he was prohibited from post­
ing crypto code on his websi te on the 
grounds that the source code is a "lan­
guage" chat enjoys free speech protection 
(h ttp://www.epic.org/ cryp to/export_ 
concrols/bernstein_ decision_9 _cir.h rml). 

2. Hush Communications, a company 
based in Anguilla, British West Indies, 
announced che release of a Web-based e­
mail produce that provides strong encryp­
tion for e-mail users of its service. The 
product uses Java (a Web-savvy progra111-
ming language) to perform the enc,y p­
tion and decryption of messages, tl1e en­
coded versions of which ai·e r.he only cop­
ies tbat can be found on mad, ines ocher 
tban the sender's or recipient's (http: // 
www.hushmail.com). 

While it is expected chat the Depart­
ment of Justice will appeal r.he Bernstein 
decision, just how ir will ultimately play 
is completely unpredictable. And while 
this skirmish drags ou t in the courcs, 
strong encryption without che need for 
leai·ning key-based encryption (e.g., PGP) 
will undoubtedly become more available 
and easier to use. 

Obviously, r.he only accurate prediction 
we can make is chat we'll hear more on 
tl,is topic i11 tl1e months to com e. J6i 

Speak Out! 
Wanted: Lawyers to 
volunteer to speak to 
schools & community 
groups on a variety 

of topics. 
For more information, 
call Amy O'Donnell 

at the WSBA 
Speakers Bureau 

206-727-8213 

c::::::-. 
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ABA Commission on Lawyer Assistance Programs 
12th Annual National Workshop 

T n its 1983 report, the American Bar 
Association's Task Force on Professional 

1 Competence concluded that the wide­
spread adoption and improvement oflaw­
yer assistance programs should 
play an imporcanc role in che pro­
fession's overall efforts co improve 
lawyer competence. Following a 
series of regional conferences on 
lawyer competence ar which the 
subject of lawyer impairment had 
been a major focus, the ABA 
Standing Commircee on Lawyer Compe­
tence (no longer a task force) invited rep­
resentatives oflawyer assistance programs 
to a meeting in Philadelphia in February 
1988. Ar the meeting, the activities of the 
various programs were d iscussed and sug­
gestions offered as to the role the ABA 
could play in this area. These supporting 
encities felt that the ABA could surely 
make a major contribution toward edu­
cating the bar and the public and toward 
legitimizing the notion that lawyers and 
judges - together with their families and 
colleagues - should do everything pos­
sible to encomage those la\vyers addicted 
to alcohol or other drugs to encer into 

by Barbara Harper 
WSBA Director of Lawyer Services 

and Zella Ozretich 
WSBA Lawyer Services Coordinator 

appropriate treatment programs. 
At the recommendation of the Lawyer 

Competence Committee and the Srand­
ing Committee on Bar Activit ies and Ser-

vices, the ABA Board of Governors cre­
ated a seven-member commission at rhe 
annual meeting in Toronto in Augusr 
1988. The Commission was charged with 
the development and implementation of 
a comprehensive association-wide pro­
gram for la,vyer impairments of vaiying 
natures and degrees of severity, arising 
from emotional or behavioral problems 
char affect their well-being and work per­
formance, and w hich include drug and 
alcohol dependency. 

Whereas only 26 La\'V}'er Assistance 
Programs (LAPs) existed in 1980, today 
all 50 stares have developed prograins or 
commirrees focused on quality-of-life is-

The WSBA Lawyer Services Department offers these four programs: 

The La\'V}'ers' Assistance Program (LAP) - 206-727-8268: Confidential assistance 
for lawyers with emotional, drug/alcohol or other personal problems. 

T he Law Office Management Assistance Program (LOMAP) - 206-727-8237: 
Offers consultation and information to help solo and small-firm practitioners deliver 
legal services of the highest quality. 

T he Professional Responsibility/Ethics Program -206-727-8219: Lawyers can call 
a WSBA lawyer for assistance in resolving ethical dilemmas. 

T he Alternative Dispute Resolution Program (ADR) - 206-733-5923: Offers t\vo 
low-cost methods of resolving disputes: voluntary fee arbitration and mediation. 

Please call our department at the phone numbers listed above for additional infor­
mation and/or assistance in these areas. 
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sues. These programs employ the use of 
mental health professionals, intervention, 
peer cow1seling, and referral to "12-step" 
and other programs to assist la\'V}'ers. Lead­

ers of state and local LAPs across 
the nation have urged theABA to 
play a leadership role to assist them 
in communicating with each 
other to create supplemencal a11d 
central ized national la\'V}'er-to­
la\'V}'er assistance services for im­
paired lawyers. T he National 

Workshop for La\'V}'er Assistance Pro­
grams is theABA'.s response to this request 
for assistance from LAP leaders. This year, 
the national workshop will be held in 
Washington state. 

T he ABA's 12th National Work­
shop for Lawyer Assistance Pro­
g rams provides an educational 

opportunity for bar leaders; lawyer assis­
ta11Ce program directors and staff; mem­
bers of the judicia1y and disciplinaiy agen­
cies; and all lawyers concerned with stress, 
depression and addictions in the profes­
sion. This workshop is a must for chairs 
and volunteer members of state and local 
la\'V}'er assistance prograins, as well as any­
one in the profession who may have had 
personal experiences with partners, asso­
ciates, clients or fami ly who have suffered 
from these impairments. The workshop 
is also designed to help bai· leaders develop, 
expand and utilize la\'V}'er assistance pro­
grains in their regions. lnformation on 
how to fund, staff and operate a success­
ful program will be presented. 

La\'V}'er Assista11ce Programs (LAPs) 
work ro prevent or alleviate problems be­
fore they jeopardize a la\'V}'er's practice, to 

protect the public from harm, and to im­
prove the public's perception of the legal 
profession. In keeping with these goals, 



Windsurfing on the Columbia Rive1· 

me workshop provides education co at­
tendees on various copies which are rel­
evant to LAP programs and me lawyers 
mey serve. Some of me copies for educa­
tional seminars co be offered at mis year's 
workshop include: diversity issues; career 
options for disenchanted or disbarred law­
yers; landmark cases rooted in lawyer im­
pairment; confidentiali ty and immunity; 
depression/dual disorders; gambling; fam­
ily issues; intervention; and helping a law­
yer retire from or re-enter me profession. 
First-time program attendees will be as­
signed a mentor who will guide mem co 
sessions of particular interest co mem. 

Speakers and attendees come from all 
over me United Stares and Canada, and 
Washington will be particularly well rep­
resented cl1is year. Washington lawyers will 
want co make note of these sessions i.n par­
ticular: 

■ Welcome and Introductions: 
including WSBA Executive Director 
Jan Michels and WSBA President-elect 
Richard Eymann 

■ Dea.ling with Discipline -
LAP and LO MAP Working Together: 
a panel discussion including WSBA 
C hief Discip linary Counsel Barrie 
Almoff and WSBA Law Office Man-

agement Assistance Program 
(LOMAP) Advisor Marry Potter 

■ Helping a Lawyer Retire: 
presented by WSBA Di.rector of 
Lawyer Services Barbara H arper 
and WSBA Lawyers' Assistance 
Program Psychotherapist Reb­
ecca Nerison 

■ How to Reach the Minority 
Population Suffering from 
Chemical Dependency: 
presented by Yvonne Terrell­
Powell, Director of the MtJti­
cultural Education Center at 
Shoreline Communi ty College, 
a dynamic and provocative 
speaker on diversity issues who 
was recently featured at die 
W SBA Lawyers' Assistance 
Program's 2nd Annual State­
wide Conference 

This year's workshop is being 
held at Skama ni a Lodge in 
Stevenson, Washington, located in 
me magnificent Columbia River 
Gorge. T he lodge's natural sercing, 
cucked amidst the waterfalls, peaks, 
forests and canyons of me gorge, 

peaceful haven away from ciry life. The 
area around cl1e lodge in the gorge offers 
munerous opportunities for outdoor ac­
tivities such as hi.king, rock-climbing, and 
windsurfmg, while more urban attractions 
are also easily accessible nearby. Skamania 
Lodge is just 45 minutes east of Van­
couver, Washington and Portland, O r­
egon. The lodge is a 3½-hour drive from 
Seattle, and a 2 ½-hour drive from the 
Washington or Oregon coast. 

To receive a brochure containing ad­
ditional details on this workshop, includ­
ing a full agenda, information on continu­
ing education credits, reservation infor­
mation, and a workshop regisaation form, 
please contact eicl1er me WSBA Lawyer 
Assistance Program at 206-727-8268 or 
the ABA Commission on Lawyer Assis­
tance Program Assistant, Debi Taylor, at 
312-988-5325 . r6J 

provides breamtaking views and a Multnomah Falls 
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Jumping Through the Hoops ... 
Kelly Harris, Matt Lapin, 
Sam Chapin, Craig Sims, 
Rich Anderson, Andrew 
King-Ries andAndyColu­
surdo (otherwise known as 

the "Renegade Prosecutors") have cap­
cured the 1998-99 Lawyers Basketball 
League C hampionship, defeating Stokes 
Lawrence, a perennial powerhouse who 
trounced the defending champs, Johnson 
&Associates, in the Final Four semif111als. 
Everyone's lookiJ1g forward to nex:c sea­
son already. 

Honors and Awards 
King County Superior Court Presiding 
Judge Bobbe J. Bridge is the new presi­
dent of the Stare Superior Court Judges' 
Association. 

The King County Bar Association, at 
itsAnnualAwards event on June 24, 1999, 
honored retired Justice James M. Dolliver 
(William L. Dwyer Outstanding Jurist 
Award), The Honorable Bobbe J. Bridge 
(Outstanding Judge), Mary H. Wechsler 
(Outstanding Lawyer) , C hief Norm 
Stamper (Friend of the Legal Profession), 
Colleen Kinerk (Helen G iesness Award), 
Steve Rovig and Steve Fredrickson (In­
dividual Pro Bono Awards), Davis Wright 
Tremaine (Firm Pro Bono Award) and 
Edsonya Charles (Outstanding New 
Lawyer). 

Movers and Shakers 
Allen D. Israel has become the leader of 
Foster Pepper & Shefelman's business 
practice group in Seattle. 

Lee, Smart, Cook, Martin & Patterson, 
PS, Inc., has elected Patricia K Buchanan 
as the firm's newest Seattle shareholder. 
H er practice includes school district and 
employment law. 

Douglas S. Morrison has joined the 
Seattle firm of Lane Powell Spears 
Lubersky LLP as a partner. Morrison con­
centrates his practice in environmental 
and natural resources law. 

and member of the firm's litigation group. 
She will continue her litigation practice 
with an emphasis in land use and natural 
resources law. 

Stephen D. Fisher has become a share­
holder in the business practice group of 
Bullivant Houser Bailey PC's Seattle of­
fice. Fisher advises businesses on capital for­
mation, mergers, acquisitions, financing, 
and technology transfer and licensing. 

Douglas S. Morrison Christopher K Shank Michael A. Herbst 

Christopher K. Shankhas rejoined the 
Seattle office of Williams, Kastner & 
Gibbs, PLLC as a member. He has almost 
20 years of experience in family law. 
Michael A. Herbst joins the firm as Of 
Counsel, with maJ1y years of experience 
in domestic and cross-border corporate 
and commercial transactions, including 
commercial loans, real estate transactions, 
and buying and selling businesses. 

The Graham & Dunn PC firm in Se­
attle has annow1eed that Elaine L. Spen­
cer has joined the firm as a shareholder 

Miller Nash Wiener Hager & Carlsen 
LLP has added D. William (Bill) Toone 
as a parmer practicing in the areas of in­
tellectual property licensing and infringe­
ment litigation. Valerie du Laney, a new 
associate with the firm, practices in tl1e 
areas of t rademarks, intellectual property 
licensing, litigation and business matters. 

Perkins Coie LLP has doubled the size 
of its Bellevue real estate practice wicl1 the 
addition of four attorneys. Craig Shrontz, 
joining the firm as a partner, focuses his 
practice on commercial real esrate and 
general business. Craig S. Gilbert, also 
joining the firm as a partner, emphasizes 
commercial real estate transactions and 
related matters and general business in his 
practice. Joining the firm as Of Counsel, 
Jeffrey D. Wyszynski focuses his practice 
on general corporate and business law and 
commercial real estate traJ1sactions. N ew 
associate Brett N. Wiese practices real es­
rate, aJ1d corporate and business law, with 
an emphasis on purchase and sale trans­
actions and commercial leasing. ~ 

Elaine L. Spencer D. William (Bill) Toone Valerie du Laney 
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The Ethics of Incivility 

Opinions expressed herein are 
the author's and are not official or 
unofficial WSBA positions. 

F or many lawyers, incivility and 
"sharp" practices by other lawyers, 
judges and clients are among the 

most irksome aspects of the prac­
tice of law. Many lawyers believe 
such behavior is increasingly com­
mon and that professio nalism 
among members of the legal pro­
fessio n is declining. This article 
looks at some ethical issues related 
to incivility and professionalism, 
gives some examples of conduct fo r 
which lawyers have been sanctioned or 
discipl ined, and raises some questions 
about possible consequences of both in­
civility and of mandating civil ity or pro­
fessionalism. 

Concerns over declining civility and 
professionalism usually focus on rhe be­
havior of other persons, si nee few lawyers 
o r judges ever perceive themselves as ei­
ther uncivil or unprofessional. The con­
cerns usually center on either the person­
ali ty or the "sharp" practices of the offend­
mg person. 

Few lawyers and judges have never ut­
tered in the hear of argument words 
which, on reflection, they regretted as in­
temperate. While lawyers and judges can 
disagree with our being disagreeable, some 
lawyers and judges are more than just 
occasionally disagreeable. Some are con­
sistently and almost universally disagree­
able, w1civil, impolite, discourteous, acer­
bic, acrimonious, obstreperous, ill-man­
nered, antagonistic, surly, w1gracious, in­
solent, rude, boorish, uncouth, insulting, 
disparaging, malevolent, spiteful, de­
meaning, vitriolic and rancorous - and 
sometimes all of these in one short depo­
sition or hearing. They manifest such be­
havior to other lawyers, judges, witnesses, 
cl ients and the public generally. These law-
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yers might do well to study the 16-year­
old George Washington's school transcri p­
tion exercise, Rules of Civility and Decent 
Behavior In Company and Conversation, 
and particularly the very first of the 1 I 0 
rules: "Every action done in company 
ought to be with some sign of respect to 
those that are present." The conduct of 

these lawyers suggests little or no respect 
for the innate dignity and worth of other 
persons, altl1ough it may be highly attrac­
tive to some clients who prize pugnacity 
over decorwn. 

There are also lawyers and judges 
whose behavior, while not personally ob­
noxious, is consistenrly less than what 
most lawyers and judges would reason­
ably expect from a professional. They 
refuse to extend normal courresies and 
engage in "sharp" practices. They refuse 
reasonable requests for extensions of rime 
or to stipulate to undisputed facts to avoid 
needless coses or inconvenience; do not 
consult with others before scheduling 
depositions or hearings; fail to provide 
copies of requi_red documents; intention­
ally send pleadings or messages at the end 
of the day or week knowing opposing 
counsel will not gee them until much later, 
and intentionally schedule matters at 
times known to be inconvenient to oth­
ers; send letters "confirming" conversa­
tions that do not fairly reflect the conver­
sations; intentionally delay marrers; en­
gage in "hardball" or "scorched-earth" liti­
gation regardless of the justice of tl1eir 
client's cause; promise responses or docu­
ments that never arrive; and so on. 

Lawyers viewed as uncivil or unpro-

fessional often justify rheir conduce as 
being mandated by an ethical requirement 
for "zealous advocacy." They may imply 
that lawyers bemoaning a lack of civiJity 
or professionalism are too thin-skinned 
and put poiiteness and political correct­
ness aliead of their etl1ical obligation to 
vigorously serve their clients. 1 

The American Bar Associa­
tion's 1983 Model Rules of Pro­
fessional Conduct, on which 
Washington's Rules of Professional 
Conduce are based, does not man­
date "zealous advocacy" or even 
use the term "zeal." Instead, it re­
quires a lawyer to represent a cli­
ent "with reasonable diligence and 

promptness." The official comment to the 
Model Rule, not adopted by Washington, 
explains that a "lawyer should act with 
commitment and dedication to the inter­
ests of the client and with zeal in advo­
cacy upon the cl ient's behalf," but rhat "a 
lawyer is not bound to press for every ad­
vantage that migh t be real ized for a cli­
ent. A lawyer has professional discretion 
in determining the means by which a 
matter should be pursued." fu an officer 
of the court, a lawyer cannot be a mere 
zealot, but must balance obligations both 
to the client and to the legal system. See 
State v. Richardson, 514 N.W2d 573 
(MN. Ct. Appeals, 1994). How to prop­
erly balance these obligations to the cli­
ent and the system is often perplexing and 
underlies much of the concern over civiJ­
ity and professionalism. 

The Problem 
Although lawyers find declining civility 
and professional ism in all aspects of th e 
practice oflaw, concern centers on litiga­
tion, particularly in pretrial discovery and 
depositions. The decline is sometimes at­
tributed to the large increase in the num­
ber of lawyers resLJting in fierce client 
competi tion; the lack of ongoing relation­
ships between lawyers who may never 



again Li tigare againsr one another; changes 
in law practice making it more a busin ess 
than a profession; lawyers nor wanting to 

appear to be weak co scarce cliencs; and a 
general in crease in stress in Life exacerbated 
by increasingly fast technological changes 
and demands. 

The perception of declining civility and 
professionalism is nor unique to Wash­
ington lawyers. A report of the Commit­
tee on Professionalism in Litigatio n of the 
Commercial and Federal Litigation Sec­
tion of rhe New York State Bar Associa­
tion, Report on Uncivil Conduct in Depo­
sitions (May 9 , 1996), observes: 

Intolerance for unprofessiontd and un­
civil conduct during the course of deposi­
tions is appearing in the courts with more 
.frequency litigants and courts alike seem 
less willing to tolerate such misbehavior. 
When behavior in a deposition crosses the 
line .from zealous advocacy to uncivil or 
unprofessional conduct, no one wins. 
Costs are unnecessm·ify increased, judi­
cial resources are wasted, the public im­
age of lawyers is diminished, and per­
haps most importantly the clients' legiti­
mate interests are far.from advanced 

. . . Counsel shou/,d bear in mind that even 
if court intervention is not sought to curb 
uncivil conduct occurring during a depo­
sition, the courts cou/,d very well act sua 
sponte . .. . The rationale for such action 
is that regardless of the abuse to an ad­
versary or witness, such conduct is con­
sidered an affront to the judicial system. 

T he repon also quotes A Rep01-t on the 
Conduct of Depositions, 13 1 F.R.D. 613 
(1990), by the Federal Bar C ouncil 's 
Committee o n Second C ircu it Courts, 
noting that "[d]epositions have often be­
come thearers for posturing and maneu­
vering rather than efficient vehicles for the 
discovery of relevant facts or the perpetu­
ation of rescimony." Noc sw-prisingly, the 
reports conclude chat incivility has del­
eterious consequences on the legal pro­
fessio n and the adminisrration ofjustice.2 

The Rules 
The Rules of Professional Conduct nei­
ther explicidy prohibit incivili ty nor re­
quire lawyers co be civil, lee alone be witty, 

urbane, polished and magnanimous of 
heart. Indi recdy, however, a number of 
die RPCs and o cher court rules encour­
age civility and professionalism.3 

T he RPCs scare the miniirnun level of 
conduct below which no lawyer can fal l 
widiout being subject to disciplinary ac­
tion. They point the way to die aspiring, 
bu t leave it to the individual lawyer to 

decide to w hat extent d1e lawyer's con­
duct shoLJd rise above the minimum. If 
lawyers are satisfied wi ch merely the mini­
m um , there will inevitably be a decline in 
professionalism, since by definition pro­
fessio nalism manifesrs itself by an indi­
vidual's ded ication and aspiration to go 
beyond the m inimum. 

Several RPCs relare indireccly ro inci­
vility and limit the permissible scope o f a 
lawyer's personal behavior co ocliers.4 RPC 
3 .5(c) prohibits a lawyer from engaging 
in conduct intended co disrupt a ffibu­
nal, and covers conduce wirhin and our­
side a courtroom. RPC 4.4 prohibits a 
lawyer from using means chat have no 
substantial purpose ocher than to embar­
rass, delay or burden a third person. RPC 
8.4(d) prohibics a lawyer from engaging 
i1i conduct prejudicial co the admi nisua­
tion of justice, such as racial slurs, physi­
cal attacks, abusive language and the like . 
Exan1ples of such conducr ru·e given be­
low. In addirion, RPC 5. 1 and RPC 5.3 
make partners and supervisory lawyers 
vicariously liable, and thus subject co dis­
cipline, for certain misconducr of subor­
dinare lawyers and no nlawyer assistants, 
which could include the disruprive and 
prejudicial behavior refe renced above. 
RPC 1.1 requires a comperent lawyer ro 
exercise rhe legal skill reasonably neces­
sary for rh e representation; a lawyer who 
frustrates the lawfi._J purpose of a deposi­
tion by engaging in Lmcivil or unprofes­
sio nal conduce could be viewed as lack­
ing die competence required w1der RPC 
1. 1. Failure to meet an RPC subjects a 
lawyer m discipline under Rule 1. I (i) of 
cl1e Rules for La,vyer Discipline (violation 
of an RPC), and perhaps also under RLD 
1.1 (p) (conduce demo nstrating unfitness 
co practice law). 

On admission to the Bar, each lawyer 
rakes an oath agreeing to "abstain from 
offensive personaJiries." (Admission rn 
Practice RLue 5(d)(7)). T his does nor re-

q uire the lawyer to srny away from per­
sons whose personality rhe lawyer finds 
offensive. Racl1er, it requires the lawyer not 
to engage in conduct which ochers would 
reasonably see as demonsu·ating an "of­
fensive personali ty." Failure to do so sub­
jects the lawyer to discipline w1der RLD 
1.1 (c) (violation ofoath), and perhaps also 
under RLD l. l (p). 

Washington's Superio r Court Civil 
RLJe 30(h)(6) mandates a courtroom sta11-
dard ofbehavior for lawyers during depo­
sitions aiid is in effect a mandaco1y, bur 
liniited, starewide civility rLUe. le requires 
that "Al l counsel and parties shalJ conduct 
themselves in depositions wirh the same 
courtesy and respect for the n ues that are 
reqLLired in the com troom during rrial ." 
In fact, when the cat is away, the mice 
play, and wi ch our the active presence of a 
judge some lawyers abuse depositions. If 
lawyers fully implement the spiri t of CR 
30(h) at depositions, dissatisfaction with 
depositions would significandy lessen. 
Failure to satisfy CR 30 subjects a lawyer 
to sancrions under CR 37. 

Lawyers pracricing before the U S. D is­
uicc Court for rhe Eastern District of 
Washington are subject to the "civility 
code" set o uc in rhat court's Local Rule 
83. l (k). T he code attempts to balance 
lawyers' duty rn represenc cl ients with their 
duty m make the system of justice work. 
le requires lawyers to "try to act with djg­
nity, integri tyandcourresy." Recognizin g 
char some clients equare incivility wicli 
p rowess and expecr lawyers m be merely 
hired arrack dogs, d1e code requires law­
yers m advise thei r clients "cliat civility and 
courtesy are not to be equated widi weak­
ness." 

N wnerous voluntary "civility codes" 
also anem pt co p romote civility.5 Al­
though com pliance wich such codes is 
volwirnry, a lawyer's conducr inconsistent 
wirh such a code may also violate the 
RPCs o r ocher come rules and subject the 
lawyer m discipline or cow-r sanctions. 
Lawyers would do well, in any case, co 
discuss such codes with their cliencs, and 
to adhere, and encourage others to adhere, 
to such codes. Ir w ill enrich their appre­
ciarion of the legal profession, set a11 ex­
aii1ple for ocl1ers, berter serve die client, 
and lead to a deeper enjoyment of the 
practice of law. 
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Judges, unlike lawyers, are specifically re­
quired by rule to be courteous ro ochers. 
Canon 3(A)(3) of the Code of Judicial 
Conduct requires chat "Judges should be 
patient, dignified, and courteous to Lici­
gan ts, jurors, wicnesses, lawyers, and oth­
ers with whom judges deal in their offi­
cial capacity, and should require similar 
conduct oflawyers, and of the staff, court 
officials, and ochers subject to their direc­
tion and control." More practically, if 
judges do not show respect ro lawyers and 
litigants, they a.re unlikely ro receive it, 
since respect begets respect just as disre­
spect begets disrespecr. 

Didn't Your Mother Teach You 
How to Behave? 
The following cases illustrate some 
problems of incivility and a lack of 
professionalism. 

A lawyer was suspended from 
the practice of law in In re Will­
iams, 414 N .W.2d 394 (MN. 
1987) for, among ocher things, 
stating at a deposition: "Just get your foul, 
odious body on the o ther side," and 
"Don't use your little sheeny, H ebrew 
tricks on me." The lawyer w1successfully 
argued be was denied due process because 
the target of his attacks, who was not dis­
ciplined, had responded ro his attacks with 
the statement "You son of a bitch .... Tell 
the Judge I called him a rotten son of a 
bitch for callin g me a sheeny H ebrew .... " 

In Attorney Grievance Commission v. 
Alison, 3 17 Md. 523, 565 A.2d. 660 
(1989), the court suspended a lawyer from 
practice for, among ocher things, verbally 
abusing court clerks and engaging in a 
course of conduct that was rude, vulgar 
and insul ting. 

In Castello v. St. Paul Fire & Marine 
Ins. Co., 938 F.2d 776 (7th C ir. 1991), 
plaintiff's counsel repeatedly directed his 
client not to answer deposition questions 
and then claimed harassment when de­
fense counsel demanded responses. At a 
second deposition the lawyer again ob­
jected ro me questions, which the court 
had previously approved, and again di­
rected his client not to answer. T he trial 
coun dismissed plaintiff's case witl1 preju­
dice, and assessed fees and expenses, de­
scribing the conduct as "the most omra­
geous example of evasion and obfuscation 
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that I have seen in years" and "a deliber­
ate frusuacion of defendant's attempt to 
secure discovery." T he appelJate court af­
firmed. 

]n Principe v. Assay Partners, HRO Int'l 
Ltd., 154 N .Y. Misc. 2d 702, 586 N .Y. S. 
2d 182 (Sup. Ct., N.Y. County, 1992), 
the court sanctioned a lawyer for repeated 
objectionable comments to opposing 
counsel, including: "I don't have to talk 
to you, lirtle lady," "Tell chat little mouse 
over there to pipe down," "Be quiet, little 
gi rl ," and "Go away, little girl." 

In lvfatter of Schiff, 190 AD. 2d 293, 
599 N.Y. S.2d 242 (1 st Depr. 1993), a 
lawyer was disciplined for conduct held 

to reflect adversely on his fitness to prac­
tice law, namely, behavior mat was "un­
duly intimidating and abusive" toward 
opposing counsel, including using "vul­
gar, obscene and sexist epitl1ets toward her 
anatomy and gender" during the course 
of a deposition. 

In Paramount Communications, Inc. v. 
QVC Network, Inc., 637 A.2d 34 (Del. 
1994), the court sanctioned the deposi­
tion misconduct of a Texas lawyer, who, 
in the court's words, "(a) improperly di­
rected the witness not to answer certain 
questions; (b) was extra.ordinari ly rude, 
uncivil, and vulgar; and (c) obstructed the 
ability of the questioner to elicit testimony 
ro ass ist the court in tlus matter." The 
lawyer's objectionable deposition com­
me n rs included: "Don't 'Joe' me, 
asshole . . .I'm tired of you. You could gag 
a maggot off a meat wagon." 

In MatterofMcClure, 652 N .E. 2d 863 
(L,diana 1995), a lawyer was suspended 
from practice for deposition misconduct 
including cluowing a soft drink at oppos­
ing counsel andgrabbing him around the 
neck and restraining him in his chair. The 
come found the conduct reflected ad­
versely on his fitness as a lawyer and was 
prejudicial to the administration of jus­
tice. 

In Corsiniv. U-Haullnt'lfnc. , 212 N.Y. 
A.O. 2d 288,630 N.Y.S.2d 45 (1st Depr. 
1995), tl1e court dismissed a lawyer's pro 
se complaint because of me lawyer's depo­
sition misconduct, which included repeat­
edly refusing ro answer questions, improp­
erly responding ro oth ers, and engaging 
in personal attacks against defense coun­
sel and others, including calling defense 
counsel "scummy a nd so slimy," a 
"slimebag," a "scared little man," and "in 
the sewer." 

In Grievance Administrator v. Sanford 
L. Lakin, No. 96-166-GA (Michigan, O c­
tober 22, 1997), a lawyer was repr i­
manded for twice miking opposing coun­

sel during an argument at a depo­
sition. 

In In re Golden, 496 S.E.2d 
619 (S.C. 1998), tl1e court repri­
manded a lawyer for, among otl1er 
things, leaning across a table and 
pointing at the adverse party while 
screaming at her: "You are a mean­
spiri ted, vicious witch and I don't 

like your face and I don't like your voice, 
and what I want, what I wane is to be 
locked in a room with you naked with a 
very sharp knife .. .. What we need for her 
is a big bag to put her in without the 
moutl1 cut our."The court found the con­
duce prejudicial ro the administration of 
justice in violation ofRPC 8.4, and agreed 
wi th the hearing panel tl1at rhe lawyer's 
conduct "exemplifies the worst stereotype 
of an arrogant, rude and overbearing at­
torney. It goes beyond tactical aggressive­
ness ro a level of gratuitous insult, intimi­
dation, and degradation of the witness. Ir 
is behavior chat brings the legal profes­
sion into disrepute." 

Conclusion 
Should consistently disagreeable lawyers 
or judges be allowed co continue in the 
profession? Should courts, or me bar on 
behalf of courts, regulate the degree of 
pernussible nastiness of legal profession­
als? Should disciplinary counsel become 
civility/courtesy police? Should only civil 
or police or njce people be allowed to be 
lawyers or judges? Who should set the 
standards for being a nice person or for 
being an uncivil one? Should gender, age, 
cultural, eth11ic, and racial differences and 
sensitivities be considered? If civi1ty scan-



<lards are mandated , will issues of civility 
be litigated as yet another way to delay 
the litigation and harass the other side? 
Does a lawyer become uncivil by com­
plaining about incivility? Are civility codes 
attempts by one group of society to im­
pose their own standards of politeness on 
others and exclude or control another 
group?6 Or do such standards instead at­
tempt to recognize the innate dignity and 
respect each person is entitled to merely 
because the person is a person? 

Concern over declining civility and 
professionalism is nor just a nostalgic 
yearning for a passing of bygone social 
graces or outmoded conventions. Rather, 
civility and professionalism relate to tl1e 
basic level of trust and respect accorded 
by one person to another, of the level of 
confidence a lawyer or a judge can have 
in the word of another lawyer or a judge. 
Civility and professionalism form a frame­
work for common expectations of mu­
tual trust, of being treated with dignity, 
and ultimately set the stage for justice to 

be done. Bue are mandatory codes the 
proper way to assure chat? Or do such 
codes risk silencing me very voices char 
may be raising, perhaps rudely, an un­
popular or minority view that needs ro 
be heard and recognized if justice is to 

truly exist in our society? 
The legal profession has always had 

room and need for born me polished and 
tl1e scruffy lawyer. It is a noble profession 
nor because its members are, or may be 
required to be, police or civil or politicalJy 
correct to one another, bur because me 
profession's overriding goal is to make the 
promise of justice a reality. The preamble 
to the RPCs reminds us that justice is 
based on a rule of law grounded in re­
spect for me dignity of the individual. If 
lawyers truly are guardians of law, men 
they more tl1an orners need to embody in 
their practices and lives mat very same 
respect for me dignity of the individual. 
Lawyers need to treat one another wirn 
dignity and respect because me very pur­
pose of law, and mus me vety reason for 
the legal profession's existence, is ro attain 
respect and protection for the dignity of 
tl1e individual. Modeling civility and pro­
fessionalism is an important way for each 
lawyer and judge to express grati tude to 

ocher legal professionals, to honor the in-

nate dignity of one another, and co cel­
ebrate the cacophony of justice tl1at is at­
tained through me legal process.~ 

NOTES 
I The concept of "zealous advocacy" is based on 
the superceded Canon 15 of the ABA's 1908 Can­
ons of Professional Responsibility, which required 
a lawyer co represenrdiems with "warm zeal," an d 
Canon 7 of che 1969 Model Code of Professional 
Responsibility, whid1 reqt,ired a lawyer ro "repre­
senc,,a diem zealously within che bounds of the 
law. 
2 New York sought ro deal with incivility and co 
reaffirm appropriate and necessary standards of 
civility in the practice oflaw ch rough che issuance 
in November, 1995 of a Final Report of the New 
York Chief Judge's Committee on the Profession and 
the Courts (rhe "Craco Commirree"), which rec­
ommended char New York's disciplinary rules be 
amended co m ake "gross and persistent" incivility 
an ethical violation. Washington docs nor have 
such a provision. Should ir? 
3 Ac lease fou r methods exist for enforcement of 
possible civility requirements: disciplinary sanc­
tions, court sanctions, adverse public/professional 
opinion, and malpractice actions. fo practice, dis­
ciplinary and cotm sanctions are rare, malprac­
tice actions are usually inappropriate for resolv­
ing civility or professionalism issues, and adverse 
opinion, although perhaps widespread, is likely 
ineffective against the worst offenders. 
4 O ther RPCs nor discussed herein prohibit a law­
yer from making false sracemem s, w1lawfolly ob­
structing access co evidence, destroying evidence, 

and so on. Proposed amendments co RPC 8.4 
might also limit a lawyer's ability co engage in con­
duct evidencing a discriminatory bias. 
5 See, e.g., rhe King Cow1ty Bar Association's 
"Guidelines o n Professional Courresy" (hrrp:// 
www.kcba.org/guidelin.htm), the American Bar 
Association Section of Litigation's Guidelines for 
Conduce (hrcp:www.abancr.org/litigation/ljmews/ 
pracrice/guideJjnes.hcml) and the New York Scare 
Unified Court System's "Standards of Civility" 
(hrrp://www.nylj.com/links/srandard. hem!). Sec 
also Mary Gallagher Dilley, "Courtroom Deco­
rum and Practice Guidelines - Interim Report," 
Bar News, May 1993, p. 39; the WSBA Courc 
Congestio n and Improvement Commi ttee's 
"Courtroom Decorum and Practice G uidelines," 
Bar News, May I 993, p. 41 . See also Shawn 
Ocorowski, "Civility and Rule 11 ," Bar News, May 
1993, p. 23, which summarizes the findings of 
rhc 1992 report of rhe Ninth Ci rcuit Rule 11 
Smdy Commircee regardin g courtroom bd1avior 
and sanctions. 
6 For an argumem that civility codes are a "patri­
cian reaction" by attorneys in a privileged group 
of large law firms co impose "class" srandards on 
che bar and resist th e power shi ft ro ocher 
non privileged attorneys, see Mashburn, Profession­
alism as Class Ideology: Civility Codes and Bar Hi­
erarchy, 28 Valparaiso University Law Review 657 
( 1994). Sec also, Freed man , "Civi lity Runs 
Amok," Legal Times (August 14, 1995), arguiJ1g 
chat such codes undermine the duty of the attor­
ney co represent the client with zeal by judges tend­
ing co enforce chem as though they were manda­
tory despite their acknowledged aspirational na­
rure. 

Are You a Lawyer 
Looking for a Job? 

Let the WSBA jobline and online job listings 
help you . Information is only a phone call 

jor a mouse click} away! 

It's easy. 

It's efficient. 

It's available 24 hours a day. 

It's free. 

206-727-8261/www.wsba.org 
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The foL!owing notices of imposition of disci­
plinary sanctions and actiom are published 
pursuant to Rule 1 l .2(c)( 4) of the Supreme 
Court's Rules fo r Lawyer Discipline, and 
pursuant to the February 18, 1995 policy 
statement of the WSBA Boa1d of Governors. 

For a complete copy of any disciplinary 
decision, call the Washington State Disci­
plinary Board at 206-727-8252, leaving 
the case name and your address. 

Disbarred 

Roland 0. Foster Balloui1 (WSBA No. 
20884, admitted 1991 ) has been dis­
barred, following a hearing, by order of 
the Supreme Court, effective May 27, 
1999. The discipline is based upon mul­
tiple acts of misconduct involving litiga­
tion matters. 

Matter 1. In 1992, Mr. Balloun filed a 
complaint on behalf of his diem, Skilcrafr 
Fiberglass Inc., regarding a contract a dis­
pute with Hermanson Corporation and 
a mechanic's lien foreclosure action 
against the Boeing Compan y. Mr. 
Balloun notified H ermanson's counsel 
that he would move for default against 
all defendants unless H ermanson fi led a 
release of lien bond. On this same day, 
H ermanson filed a release of lien bond 
for twice the dispmed value. This bond 
released Boeing's real properry from any 
lien cla im. H erma nson's counsel re­
quested that Mr. Balloun dismiss Boeing 
from the suit. Mr. Balloun told Herman­
son's counsel that he believed he had no 
choice other than to drop Boeing from 
the lawsuit. Later, Mr. BalJoun discovered 
what he decided were intentional errors 
in H ermanson's bond. Mr. Balloun ob­
tained an ex parre defaLJt judgment 
against Boeing, without providing notice 
to H ermanson. AJthough both H erman­
son and Boeing requested thar Mr. 
Ballow, agree to vacate the default, he 
refused. The court vacated the judgment 
and awarded $22,047.99 in CR 11 sanc­
tions against Balloun and his client. Mr. 
Balloun appealed the judgment. The 
Comt of Appeals, fu1ding the appeal &ivo­
lous, awarded $7,337 in attorney's fees. 
M r. Ballow, has not paid any of the sanc­
tions or attorney's fees awards. 

Matter 2. In Apri l 1992, Mr. Balloun 
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agreed to represent two minori ry share­
holders of a small company in a dispute 
with the majoriry shareholder. On Mr. 
Ball0tm's advice, his clients calJed an emer­
gency Board of Directors meeting oust­
ing the majoriry shareholder, without giv­
ing che statutorily required notice to the 
majoriry shareholder. 

OnApril 9, 1992, the majoriryshare­
holder's wife filed a petition for dissolu­
tion of their marriage. Mr. Balloun sub­
mitted a pleading in the dissolution case 
falsely declaring that he had been retained 
by a majoriry of the company stockhold­
ers. Ac about this time, Mr. Balloun be­
gan a sexual relationship with the wife. 
T he majoriry shareholder filed a lawsuit, 
and the court granted a restraining order 
against the company, preventing any ac­
tion implementing the decisions made at 
the earlier board meeting. Mr. Balloun 
wrote to the majoriry shareholders' cow1-
sel stating that the majoriry shareholder 
was only enrided to vote one half of his 
shares and that the wife was entitled to 

vote the remaining half The lawyer ob­
jected and advised Mr. Balloun that the 
majoriry shareholder had terminated him 
as corporate counsel. On that same day, 
Mr. Ballolll1 fiJed a notice of appearance 
as counsel for die company. Later, at a 
special shareholders meeting, with the 
majoriry shareholder only allowed to vote 
one half of his shares, the shareholders 
voted to remove the majoriry shareholder, 
install d1e wife as president, and retain 
Mr. Balloun as counsel. 

The company settled d1e lawsuit for 
$20,000. The clients wanted to use the 
company's $9,000 previously deposited 
into M r. Balloun's trust account to make 
the final settlement payment. Mr. Ballmm 
told the clients that he had disbursed the 
$9,000 to himself to pay attorney's fees 
for d1e company and for the mi nority 
sh areholde rs p ersonally. After Mr. 
Balloun's resignation as counsel, d1e com­
pany received a writ of garnishment for 
the remaining settlem ent funds. Mr. 
Balloun advised the clients d1at they did 
not have to respond co die garnishment 
because it was served after the day he re­
signed. The court granted a default judg­
ment against the company for $10,000. 
During this same time period, Mr. 
Balloun substituted as attorney for the 

wife in the dissolution, and then made a 
formal demand against d1e company on 
her behalf Mr. BalJour1 did not seek or 
receive d1e company's agreement to rep­
resent the wife, and used information 
obtained during his representation of the 
company against the company in h is rep­
resentation of the wife. 

Matter 3. In Februaiy 1993, M r. Ballow, 
agreed to perform 40 hours oflegal work 
per month for a diem, in exchange for 
use of furnished office space owned by 
d1e clienr. The employment agreement 
stated diat all files, correspondence, plead­
ings and attorney work product would 
remain on the client's properry and be 
readi ly available to the diem. Lacer, the 
client terminated Mr. Balloun's represen­
tation, gave him a notice to vacate the 
properry, and asked that he immediately 
return all fi les, except one. Mr. Ballow, 
indicated that he wouJd return al.I files that 
week. Several months later, while re­
sponding to a lawsuit, the client's new law­
yer was w1able to locate several documents 
that should have been in the client's legal 
fi les. Mr. Balloun tiled a declaration with 
the court stating that he had returned "vir­
tually all fJes," except duplicated copies 
and work product to his former client. 
The court ordered Mr. BalloLm to return 
all non-privileged files and arra.11ge for an 
in-camera review of privi leged files. Mr. 
Balloun then turned over 24 files, con­
sisting of about 1,300 non-privileged 
documents, including stock certificates, 
birth certificates and promissory notes. 
After the court issued an order to show 
cause, Mr. Balloun produced the alleged 
privileged documents, including plead­
ings, letters and handwritten notes rel­
eva.11t to the parties' intent in the lawsui t. 

DLLring d1e investigation of these cases, 
Mr. Balloun failed to respond to requests 
for response and fai led to provide sub­
poenaed documents. 

Mr. Balloun's conduct violated RPCs 
3.3 (f), candor toward the tribunal; 3.4(c), 
fairness to opposing counsel; 4.4, respect 
for rights of third persons; 8.4(c), con­
duct involving dish onesry, fraud, deceit 
or misrepresentation; 8.4(d), conduct 
prej udicial to the administration of jus­
tice; 1.15, withdrawal; 1.1, competence; 
1.14(6)(4), trust accounting mles; l.7(b), 



conflict of imerest; l.9(a) and (b), con­
fljct ofincerest-former dienc; and 2.8(a), 
non-cooperation. 

Mr. Balloun represented himself. 
Bernadette Janet and Douglas Ende rep­
resented the Bar Association. The hear­
ing officer was Lawrence M ills. 

Disbarred 
John C. Huddleston (WSBANo. 18942, 
admitted 1989), of Seattle and Everett, 
has been disbarred, following a hearing, 
by order of the Supreme Court, effective 
April 8, 1999. The discipline is based 
upon his using misleading and false state­
ments to obtain magazine publisher cus­
tomer lists, and using these lists co solicit 
unauthorized subscription renewal fees 
using false statements. 

In 1990 and 1991, Mr. Huddleston 
started Northwest Subscription Service 
and Pinnacle Subscription Service, busi­
nesses purporting co be magazine tele­
marketing services. Knowing that maga­
zine publishers rented their subscriber lists 
for pre-approved mail marketing, Mr. 
Huddleston created a "product." He used 
a non-existent company name and cre­
ated a flyer advertising an oak towel rack. 
Mr. HuddJeston did not intend co majj 
tl1e flyers or manufacture cl,e products. 
He testified that he intended to "crick" 
the publishers into providing him their 
customer lisrs. Mr. Huddleston obtained 
approximately 300,000 customer names. 
Each customer list stated that it was co be 
used for a one-time mailing only. 

Using the publishers' customer lists, 
Mr. Huddleston and his agents (HuddJe­
scon) contacted the customers and solic­
ited subscription renewals. Huddleston 
convinced the customers that the agents 
were authorized co solicit renewals, and 
falsely cold the customers that if they did 
not renew immediately, the subscription 
prices would increase. H uddleston col­
lected the renewal funds directly, retain­
ing 75 to 85 percent of the funds, and 
forwarding the remainder co publishing 
clearinghouses. Mr. Huddleston admit­
ted that he deprived the magazine pub­
lishers of hundreds of thousands of dol­
lars. 

The publishers received many com­
plaints about HuddJescon and contacted 
him, requesting that he stop his unautho-

rized solicitation of their customers. Mr. 
Huddleston used many deceptive means 
co continue his business, including giv­
ing false and misleading information 
about how he obtained the customer lists 
and changing the companies' names. 
During a lawsuit brought by a publjsher, 
Mr. HuddJescon twice filed bankruptcy 
petitions the week prior co the scheduled 
trial dare. On rhe day the Court entered 
a non-dischargeable $825,000 judgment 
against Mr. HuddJescon, he fi led articles 
co incorporate his law practice and trans­
ferred assets to the corporation. Mr. 
HuddJeston entered a payment plan with 
the publisher and made all required pay­
mencs. 

Mr. Huddleston's conduce violated 
Rules of Professional Conduct (RPC) 
8.4(a), violating RPCs, or doing so 
through the aces of ochers; 8.4(6), com­
nu cting crinunal aces that reflect adversely 
on the lawyer's honesty, trusrworiliiness 
or fitness as a lawyer; and 8.4(c), engag­
ing in co nduce involving dishonesty, 
fraud, deceit or misrepresentation. His 
conduct also violated RCW 9A.56.020-
040, ilieft by deception and 18 U.S.C. 

134 I and 1343, majj fraud. Mr. HuddJe­
scon's conduct also violated his Oath of 
Attorney. For additional information on 
chis case, please see In re Huddleston, 137 
Wn.2d 560 (1999). 

Kurt Bulmer represented Mr. Huddle­
ston. Maria Regimbal, Peter Jarvis and 
Kathryn Milam represented the Bar As­
sociation. The hearing officer was Jack]. 
Cullen. 

NONDISCIPLINARY NOTICE 

Interim suspension is pursuant co RLD 
title 3 and js not a disciplinary sanction. 

Interim Suspension 

Grant Harken (WSBA No. 11842, ad­
mitted 1981), of Burien, was ordered sus­
pended from the practice oflaw pending 
cl,e outcome of disciplinary proceedings 
by Supreme Court order entered May 26, 
1999. {t:ri 

WSBA Service Center ... 
at Your Service! 

JJ 

Communicating with the WSBA has 
never been easier! The Service Center can 

help you with status changes, licensing fees, 
course accreditation, requests for forms, 

seminar registrations, CLE credits, section 
membership, publications, address changes, 

status certificates, events, dates and 
deadlines ... and much more! 

800-94 5-WSBA / 206-44 3-WSBA 
questions@wsba.org 
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Welcome to the WSBA's New Governors! 

New governors Dale L. Carlisle, Jenny A. Durkan and Vicroria 
L. Vreeland will take their seats at rhe WSBA Board of Gover­
nors (BOG) table beginning September 9, 1999, while new 
governor Stephen J. Henderson, from the 3rd District, will 
rake his seat starting July 1, 1999, due ro the early departure of 
Terrance J. Lee. Ballots were counted at the WSBA office on 
June 14, 1999. 

Dale L. Carlisle won the 6th Congressional District race, 
with 484 votes to Bertha B. Fitzer's 248 votes. Forry-one (41) 
percent of the approximately 1,778 members of the 6th Dis­
trict returned their ballots. Carlisle lives in Tacoma, where he 
has practiced real estate and business law with Gordon T ho­
mas H oneywell since 1966. H e has also served as an assistant 
U.S. arrorney, an Air Force JAG, and in-house counsel for a 
real estate development company. Carlisle has been a member 
of many county bar, WSBA and ABA committees; he recently 
served as chair of the WSBA Business Section and is currently 
is a member of the VLS Committee for the Pierce County Bar. 
H e has regularly participated in lobbying efforts for the Bar 
and Access ro Justice. He frequently speaks at seminars and 
has been an adjunct professor at Seattle University Law School. 

Jenny A. Durkan was unopposed in the 7th-East District. 
Durkan, a Seattle native, has an active trial practice, with broad 
experience in civil and criminal cases. She is an adjunct profes­
sor ar the UW Law School, has caught at NITA, is a frequent 
CLE lecturer, and has served on various Bar committees. Addi­
tionally; Durkan has held several civil positions, including ser­
vice on the Governor's Executive Counsel and as Citizen Ob­
server, Police Firearms Review Board. She recently co-chaired 
tl1e merit selection commirree for US District Court judge. 

Stephen J. Henderson was unopposed in che 3rd District. 
In private practice in Olympia since 1975, Henderson's prac­
tice includes worker's compensation, personal injury, and estate 
planning. He served as president of the Thurston County Bar 
Association in 1992 and was twice voted Boss of the Year by the 
Legal Secretaries Association. Community activities include ser­
vice as president of the West O lympia Rotary Club (1991) and 
membership in the Olympia Highlanders Bagpipe Band. 

Victoria L. Vreeland won the 8th Congressional District 
race with 333 votes to Don M . Gulliford's 268 votes. Twenty­
six (26) percent of the approximately 2,371 members of tl1e 
8th District returned their ballots. Vreeland is a partner in Gor­
don, T homas, Honeywell, Malanca, Peterson & Daheim -
Seaccle. Before entering private practice in 1983, she clerked 
for Judge Dale M. Green, Washington Scace Court of Appeals, 
Division ill, and served as Assistant Attorney General, Con­
sumer Protection/Anti-Trust and Crime Victims Compensa.­
rion Divisions. Vreeland is a past member of the WSBA Disci­
plinary Board and has served as Special Discricc Counsel. She 
has also served on the WSTLA Board of Governors and on che 
SKCBA Judicial Seleccion Committee, in addition to numer­
ous otl1er Bar commircees and task forces. 

WSBA's Court Improvement Committee and tlie Access 
to Justice Board's Status Impediments Committee are con­
ducting a survey of physical accessibility in court facilities. 
Please visit WSBA's websice (www.wsba.org) co complete che 
survey or call Gail Scone (206-733-5925) for a copy. 
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LOMAP: The Doctor Is In 
T he WSBA Law Office Managemenc Assistance Program is 
presenting its first annual "Law Office Check-up" program to 
promote healthy, successful solo and small law fmns. Just as 
you periodically have a medical check-up, join us for a self­
evaluation of your law office practices and procedures to en­
sure thac you are efficiently providing the best service possible 
to your clients. 

This one-half day program is scheduled for die following 
locations and dares: 

Okanogan July 26 Yakima August 23 
Wenatchee July 27 Goldendale August 24 
Colville July 28 Richland August 25 
Spokane July 29 Walla. Walla August 26 
Moses Lake July 30 PulLna.11 August 27 

CLE credit (3.5 hours, including 1 hour of ethics) is pending. 
The cosr of chis program is just $30. Reserve your space by 
contacting Kaitlin Mee at 206-733-5914 or kaitlinm@wsba.org. 

WSBA Wins ABA Award 
The WSBA will receive the American Bar Association's Harrison 
Tweed Award for achievement in preserving and increasing 
access ro legal services for rhe poor. The award will be pre­
sented ar the ABA Annual Convention on Friday, August 6 in 
Atlanta. The WSBA shares the award with the Saginaw County 
(Michigan) Bar Association. 

The Harrison Tweed Awards were created in 1956 ro rec­
ognize the extraordinary achievements of state and local bar 
associations char develop or significantly expand projects or 
programs to increase access to civil legal services for poor per­
sons or criminal defense services for indigents. 

Mark Your Calendar: WSBA Annual Awards Dinner 
The WSBA Annual Awards Dinner will be held 
from 6 ro 9 p.m. on Thursday, September 9, I 999 
ar Cavanaugh's on Fifth Avenue, Seattle. Watch 
future issues of Bar News for furtlier information. 

._' _. . . . . .• ~. ~t . 
theW$AJudicial ~~dati()n (;',oJJUllltt~, ~ ;, 
rently ac:xwting applicatiOf.$ from attorney§ an:J j~ 
seelcing' consideration for ap_ppinmient to fill potential. 
appella.&..:court vacancies. Interested candidares will be in­
terviewed l,Jy the Comminee at its September 24 meet­
ing. The deadline for receipt of applications to the WSBA 
is 5:00 p .m., July 30, 1999. 

The Committee's recommendations are reviewed by 
the WSBA Board of Governors and then referred ro Gov­
ernor Locke for review when appointments are made to 
fill vacancies on the Washington Courc of Appeals and 
Supreme Court. 

If you are interested in applying, please contact the 
WSBA ac 2101 Fourth Avenue, 4th Floor, Seactle, WA 
98121-2330, 206-727-8227, or e-mail scots@wsba.org, 
ro obtain an application. Please specify whether you need 
tlie application designed for a judge or for an attorney. 



Public Legal Education Workgroup to Present Draft 
Final Report 
The Public Legal Education (PLE) Workgroup presenred irs d raft 
final report at the Access ro Justice Conference in Wenatchee June 
25-27 . The Workgroup, product of a recommendation from the 
1998 ATJ Conference and approved by the WSBA Board of 
Governors in June 1998, was formed ro develop a comprehensive 
plan ro educare and ro involve rhe people of Washington in the 
law and rhe legal system. 

Co-chaired by former Superinrendenr of Public lnsrrucrion 
Judith Billings and Judge Marl in Appelwick, the Workgroup has 
attracted rhe support and participation of community leaders from 
government, law and education. "lt's amazing to see the dedica­
tion of so many high-level people ro this project," said Billings. 
"Their enthusiasm for legal education is contagious." 

The 55+ members of rhe Workgroup reflect a diverse, col­
laborative effort between judges, lawyers, educators, administra­
tors, teachers, principals, school boards, law schools, legal ser­
vices, media, community groups, and more. The Workgroup is 
divided into four committees: PLE in Formal Education Com­
munities, PLE in the Com munity, PLE and the Formal Legal 
Process, and PLE Organizational Structure. "Each committee has 
made an outstanding contribution," sard Applewick. "l compli­
ment the members for what they brought ro the group and what 
they produced. " 

The Workgroup is preparing to presenr irs final report ar the 
July meeringof the WSBA Board of Governors. The report, which 
will include borh shore- and long-term recommendations, wiU 
serve as a framework for the design and implementation ofa public 
legal education system in Washingron stare. 

Volunteer Speaker Educates Students about the Law 
Attorney Zulema Hinojos-Fall made a lasting impression on a 
group oflsla.nder Middle Sd100I (Mercer Island) students when 
she spoke ro chem about trial preparation on April 30. A~ a mem­
ber of the WSBA Speakers Bureau, Hjnojos-Fall had helped out 
w ith lase year's mock trial preparation at Islander, and she made 
such an impact on the students that their reacher, Kathy Karlsberg, 
was thrilled when she agreed ro do it again. 

Hinojos-Fall's presenrarion included a Mock Trial Notebook 
that she gave ro each student ro keep as a reference. She spent two 
hours with each class of 30, bur that wasn't enough for the stu­
dents. They were so inspired and eager ro learn more about rhe 
legal profession char Karlsberg asked her to stay and have lunch 
wirh che students so they could continue wirh the guesrion-and­
answer session. 

The srudenrs were full of great questions, Hinojos-Fall said , 
~rnd they were fascinated by the legal profession. A week lacer she 
received personalized thank-you notes from each one of students 
she spoke with. She was very touched and honored ro have had 
che opportuni ty ro make a positive impact on the lives of 60 
middle-school smdents. 

The WSBA Speakers Bureau is a public-education service pro­
vided by lawyers who volunteer rhei1· rime and expertise co help 
citizens understand how cl1e legal system works and how laws 
affect their lives. Lawyers speak ro civic, professional and school 
groups on over 100 topics in addition ro offering guidance in 
mock trial programs. If you have ideas o r questions or \vou!d like 
ro join the Speakers Bureau, please concacr the Speakers Bureau 
Coordinator, Amy O 'Donnell, a t 206-727-821 3 or e-mail 
amyo@wsba.org. 

Lawyers' Fund for Client Protection 

A Thank You to the Lawyers of the WSBA: 
The persons ro whom gifts are made from the WSBA Law­
yers' Fw1d for Client Protection have been the victims of 
theft by their lawyers. They have generally had ro wait more 
(sometimes much more) than a year ro receive any com­
pensation from the Fund. For cl1ese reasons, it is nor too 
surprising char cl1ey seldom make an effort ro say "thank 
you." However, an applicant who was recently reimbursed 
for $500-which he had paid ro disbarred lawyer Dennis 
Brauner (WSBA No. 8859) for preparing and ftlinga bank­
ruptcy petition which was never done - sent a card: 

To the Lawyers of the Washington State Bar Asso­
ciation: T hanks for giving me confidence in crust­
ing the legal system again. J am forever in your debt 
and honor for your patience and your Lawyers' Fund 
for Client Protection gift. The gili: provided was a 
complete relief from my problems and losses. 

Fund Procedural Rule Changes: 
The Supreme Court approved a Fund rule change which 
provides that afrer payment is authorized, the names of 
lawyers causing the loss may be public. T he applicants' 
names remain confidential. 

Committee Actions: 
Ar its meeting on May I 4, l999, rhe Lawyers' Fund for 
Client Protection Committee rook the following action: 
■ The Commiuee approved payment of $1,800 to a 
former dienr ofWilliam J. Wigen (WSBA No. 2305, now 
deceased). The $ 1,800 was given ro Wigen ro pay the fee 
of an Arizona lawyer who had been associated in the cl ienr's 
case. The fees were never paid and rhe $1,800 was never 
accOLmted for. 
■ The Committee approved payments regarding two law­
yers in matters where the underlying d isciplinary proceed­
ings are pending. Pursuant ro the Fund rules, payment 
Lmder these circumstances must be approved by the Fund 
Trustees, the Board of Governors. One application con­
cerns $595 paid ro a lawyer to prepare and file a bank­
ruptcy which was never done. The other matter concerns 
30 appl ications filed regariling one lawyer (a Fund record). 
Most of them were also for fees and costs in bankruptcies 
that were never filed or completed, and for other bank­
ruptcy-related matters. T he total of recommended pay­
ments on these appl ications is $9,325. T he Trustees will 
review these recommendations ar rheJLme BOG meeting. 
(continued on next page) 
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■ The Committee also approved pay­
ment of $20,613.89 co an applicant 
whose courc-appoinced lawye1; Jeffrey 
Spence (WSBA No. 4 598), misappro­
p riated her guardianship escace funds. 
Spence was disbarred on March 9, 
1994, and subsequendy convicted of 
third-degree theft. The Committee is 
authorized co pay $3,000 co i:he appli­
cant now; the balance is subject ro 
Trustee approval at i:he end of rhe 
WSBA fiscal year (September 30) . 
. ■ The Commirree also denied one ap­

plication because of lack of adequate 
documentation of the claimed loss, de­
nied two others as restitution has been 
fully recovered, and one application 
was wii:hd.rawn because restitution had 
been made. 

The Committee chair is Seattle attorney 
Barbam j. Se/berg. WSBA General 
Counsel Robert Welden is staff liaison to 
the Committee. 

Scholarship Dinner Aids Law Students 
On May 28, the Loren Miller Bar A5socia­
cion (LMBA) held che 1999 Philip L. Bur­
ton Scholarship Dinner. The Philip L. Bur­
ton Memorial Foundation is rhe arm of che 
LMBA that administers scholarships co finan­
cially d isadvantaged ethnic-minority d1ird­
year law students ac University of Washing­
ton, Se.mle Universit:y and Gonzaga Univer­
sity who are studying for the Washjngcon 
Stace Bar Exam. Scudencs arc selected based 
on their academic achievements and commir­
menr ro community service. 

T he foundation awarded $1,000 scholar­
ships co Juan Gabriel Ibarra, Stephanie Kiger, 
Lorrajne Wade and Jeffrey Younger of che 
University of Washington, and ro Anroinerre 
Davis of Seattle University. The guest speaker 
ac the dinner, incroduced by the Honorable 
Jack E. Tanner, was Johnnie Cochran. Annan­
do Martinez, Hadassal1 Gill, Rachel Valen­
tine, Jordan Knox and Mutanda Kwesele, five 
Seattle public-school students, gave a tribute 
to the late John Stanford, former Superin­
cendenr of Seattle Public Schools. Patricia 
Stanford accepted che LMBA's Civil Service 
Award on behalf of her husband. Milliccnr 
D. Newhouse, former Washington Women 
L-iwyers Presidenc, received the LMBA'.s 1999 
O utstaniling Young L-iwyer Award. 

Over 400 people from the legal profes­
sion attended the dinner, including members 
from nearly all levels of judicial service. LMBA 
is graceful for chose who attended and co d1ose 
who cono·ibuted ro rbe evem's success. 
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ALTERNATE DISPUTE RESOLUTION 

Training to be a Professional Mediator 
July 29-30-Searde. 15 CLE credits (incl. J 
echics).Advanced 3-hoursession held on July 
20. By Alan Alhadeff, Mediation 206-281-
9950. 

EMPLOYMENT LAW 

Critical Issues in Employment Law 
July 23 - Portland. 6 CLE credits (incl. 1 
ethics) peniling. By OSB 503-684-7413. 

ENVIRONMENTAL LAW 

WA Growth Management and Urban 
Land Use 
Jujy 28 - Searcle. 6.5 CLE credits (ind. 
ethics). By NBI 7 15-835-8525. 

ESTATE PLANNING 

The Lawyer's Toolbox: Nuts & Bolts of 
Estate Planning 
July 14-Searde. 3 CLE credits (incl . l eth­
ics). By WSBA-CLE 800-945-WSBA or 
206-443-WSBA. 

WA Federal Estate Tax Workshop 
July 20 - Seattle. 7.25 CLE credits. Bv Pro­
fessional Education Systems lnc. 715-833-
5896. 

Advanced Probate 
July 21 - Seattle; July 22 - Spokane. 7 CLE 
credits (incl. 1 ethics) pending. By WSBA­
CLE 800-945-WSBA or 206-443-WSBA. 

FAMILY LAW 

Adoption Law in WA 
July 2 l - Seattle. 6.5 CLE credits (ind . 1 
ethics). By NBJ 7 15-835-7909. 

Collecting Child Support (moming) 
and Economic Issues in Family Law 
(afternoon) 
July 29 - Seattle. 3 .5 CLE credits (morning 
or afternoon). By WSBA-CLE 800-945-
WSBA or 206-443-WSBA. 

GENERAL 

1999 WSTLA Annual Convention 
July 8-1 I - Chelan. 12.5 CLE credits. By 
WSTLA 206-464-1011. 

Jury Selection: Method, Not Madness 
July 16 - Pordand. 6 CLE cred its pending. 
By OSB 503-684-7413. 

A Day on Trial: Advocacy for the New 
Millennium 
July 16 - Seartle. 6.5 CLE creilits (ind. 
echics). By Washington Law lnsciruce 206-
726-9337. 

1999 High Technology Protection 
Summit 
July 23-24 - Seattle. 16.5 CLE credits. By 
UW-CLE 206-543-0059. 

Smart Growth: From Rhetoric to Reality 
July 23-24 - Pon.land. 12.5 CLE credits. By 
1000 Friends of Oregon 503-497-1000 o r e­
majl joyce@friends.org. 

INTELLECTUAL PROPERTY 

Patent & Intellectual Property Law & 
Practice Summer Institute 
July J 2-30 - Seattle. 70.5 CLE credits. By 
l.J\XT L-tw School Foundation 206-685-78 l 0. 

LANDLORD TENANT LAW 

Residential & Commercial Evictions 
inWA 
July 8 - Seattle; July 9 -Spokane. 6.5 (ind. 1 
ethics). By NBI 715-835-8525. 

LAW OFFICE MANAGEMENT 

Employee Mobility in WA: Protecting 
Your Rights When an Employee Leaves 
July 29 - Seacde. 6 .25 CLE credits. By 
Lorman 7 15-833-3940. 

REAL ESTATE 

The Lawyer's Toolbox: Nuts & Bolts of 
Real Estate Law 
July 21 - Seattle. 3 CLE credits (incl .. 5 eth­
ics). By WSBA-CLE 800-945-WSBAor 206-
443-WSBA. 

[] 



AnAObJAGe1+1eAt5-------------------

G REGORY S. McE1.RoY1 JP.L.L.C. 
LAND USE, E NVIRONMENTAL L AW & L lTlGATlON 

ATTORNEYS AT LAW 

is pleased to announce that 

Michael §. M cN amaira 
has joined the fi1111 as an associate. 

1325 Fourth Avenue, Suite 940 
Seattle, Washington 98 101-2509 

206-654-4160 Phone 
206-654-41 6 1 Facsimile 

gsmlaw@ibm.net 

ANNOUNCING 

The New independent Practice 
of 

D ANIEL R. WHITMORE 
ATTORNEY AT L AW 

Opening June 1st 1999 

Representing pla intiffs in personal injury 
and employment disrciminat ion cases. 

Phone 206-324-7117 
Fax 206-324-7993 

211 14th Avenue East 
Seattle, Washington 98112 

Kim Putnam and Wayne Lieb 

Of 

PUTNAM & LIEB 
ATTORNEYS AT LAW 

Are pleased to announce 

M ICHAEL E. TEMPLE 

has joined the fi rm as Of Counsel 

Mr. Temple will continue to represent 
clients in legislati ve and administrative matters. 

915 Legion Way SE 
Olympia, WA 9850 I 
360-754-7707 phone 

360-754-4474 fax 

The 

W.aushington State Bair A§§od.aition 

is pleased to offer 

advertising services in the 

Announcements section of Bar News. 

For more information , 

please contact 

Jack Young 
Advertising Manager, Bar News 

at 206-72 7 -8260 

or 

e-mai l: jacky@wsba.org 
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Referrals, Associations 
and Consultations in 

IMMIGRATION LAW 
MATTERS 

Robert H. Gibbs 
(19 years' experience) 

111 l - 3rd Avenue 
Suite1210 

Seattle, WA 981 0 l 
206-682-1080 

MEDICAL NEGLIGENCE & 
PRODUCT LIABILITY 

Chemnick, Moen & Greenstreet 
is available for referral or 

association in plaintiffs medical 
negligence and product 

liability claims. 

The fi rm's staff includes a 
nurse-attorney, a physician­

attorney and two nurse­
paralegals. Patricia K. Greenstreet 

and Eugene M. Moen are past 
chairpersons of WSTlA's 

Medical Negligence Section. 
Paul W. Chemnick organized 

WSTLA's Product Liability 
Section and served as 
its fi rst chairperson. 

CHEMNICK, MOEN & 
GREENSTREET 

450 Market Place Two 
2001 Western Avenue 

Seattle, WA 98 l 21 
206-443-8600 

BURN INJURIES 

William S. Bailey, 1991 WSTlA 
Trial Lawyer of the Year, is available 

for association or referral of fire, 
explosion and burn injury cases. 

FURY BAILEY 
1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 9810 l -302 l 
206-292-1 700 or 

800-732-5298 
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HIGHER EDUCATION LAW 
EDUCATION LAW 

Thomas K. Dalglish, 
J.D., Ph.D. 

Former counsel to state 
universities, state Superintendent 
of Public Instruction. University 

teaching, research, administrative 
experience. 20+ years public, 

private practice of law. 

Available for referrals, 
consultation, association or 

mediation in disputes involving 
faculty, students. 

THOMAS KILLIN DALGLISH 
52 1 5 Ballard Avenue NW 

Seattle, WA 98 l 07 
206-706-1000 

DIVORCE REPRESENTATION 
FOR ATTORNEYS 

FAMILY LAW 

Rodney G. Pierce 
is available for association and 

consultation in all phases of 
family law matters. 

Mr. Pierce's practice includes 
representation of attorneys, 

accountants, doctors, engineers, 
athletes and other professional 

individuals in family law matters. 

PIERCE LAW OFFICES 
900 Fourth Avenue, Suite 3000 

Seattle, WA 98164 
206-587-3757 

fax 206-587-0780 
pager 206-36 1-7777 

CANADA 

B,C./ WA Dual-licensed 

Gregory L. Samuels is available 
for assistance and referral of cross­
border civil cases. For more info, 

visit our website at: 
www.crossborderlaw.com 

or call toll-free 
800-222-6332 

DISCRIMINATION AND 
EMPLOYMENT LAW 

T ichy Law Offices is 
available for consultation, 

referral and association 
statewide in cases involving 

or defending claims of: 

Employment Discrimination 

Independent Investigation of 
Employee Discrimination Claims 

Wage and Hour Claims 

Occupational Safety and 
Health Matters 

Government Contractor 
Affi rmative Action Program 

Development 

N.L. R.B. Representation and 
Unfair Labor Practice Cases 

Wrongful Termination 

TICHY LAW OFFICES 
GREG R. TICHY 

1540 7 E. Mission, Suite 425 
Veradale, WA 99037 

509-922-6517 
tichylaw@uswest.net 

ETHICS & LAWYER 
DISCIPLINE 

Leland G. Ripley, 
former Chief Disciplinary 

Counsel (1987-94), is available 
for consulation or 

representation regarding all 
aspects of professional 

responsibility or discipline 
defense. 

206-781 -8 737 

HEARTLAND 
Capital Funding, Inc. 

Settlement/ Lottery Buyer 
We buy structured settlements, 

lotteries and large elder li fe 
insurance policies. 

800-897-9825 

"Since 1993, providing clients 
lump sum options" 



PROBATE& LABOR AND 
GUARDIANSHIP EMPLOYMENT LAW 

Mary Anne Vance, William B. Knowles, 
co-author of the chapters on Matthew J. Bean and 

Estate Planning and Probate in Deborah C. Sundblad 
Butterworth's Washington Civil are available for 
Practice Oeskbook, is available consultation, referral and 
for association, consultation association in cases involving 

or referral of probate employment discrim ination, 
and guardianship cases, both wrongful termination, 
contested and noncontested . wage claims, unemployment 

THE LAW OFFICE OF 
compensation and federal 

employee EEOC or Merit System 
MARY ANNE VANCE, P.S. Protection Board appeals. 

111 I Union Bank of California Ctr. 
Seattle, WA 98164 We are p leased to announce 

206-682-2333 our new location: 
fax: 206-682-2382 

The Law Offices of e-mail: maryanne@vancelaw.com 
www.vancelaw.com William B. Knowles, P.S. 

2505 Second Avenue 
Suite 620 

Seattle, WA 981 21 
206-441 -781 6 

APPEALS advertising 
"A discourse on argument 

on an appeal would come with APPEALS 
superior force from the judge who 

in the is in his judicial person the target Douglass A. North announces 
and trier of the argument ... his avai lability for referral, 
Supposing fishes had the gift consultation or association 

of speech, who would listen to on appellate arguments 
a fisherman's weary discourse and briefs. Professionals on fly-casting ... if the fish 

himself could be induced to give Douglass A. North 

his views on the most effective MAL TMAN, REED, NORTH, 

methods of approach?" AHRENS & MALNATI, P.S. 
section of - John W. Davis 141 5 Norton Building 

Seattle, WA 981 04 
CHARLES K. WIGGINS 206-624-6271 

Former Judge, Court of Appeals 
206-780-5033 Bar News -

APPELLATE CONSUL TANT 

CHILD ABUSE Heather Houston please call 
Offering an appel late perspective 

Steve Paul Moen on every phase of your case. 
is available for assistance Sixteen years' experience 

and referral of civil and criminal evaluat ing, briefing and arguing 206-727-8213 .,, cases involving child abuse, appeals. Former law clerk to 
delayed recall and mental Justice Robert F. Utter, Ret. 

health counseling. 
GIBBS HOUSTON PAUW 

SHAFER, MOEN & BRYAN, P.S. 1111 Third Avenue #121 O 
Hoge Building, Seattle Seattle, WA 98 l O l 

206-624-7460 206-6 82-1080 
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FOR SALE 

William S. Hein Co.: more rhan 70 years larer, 
still your #l source for buying/selling law books. 
50-70% savings on major sets, international law, 
rare/antiquarian law. Appraisal services available. 
800-496-4346; fax 7 16-883-5595. Websire: 
www.wshein.com/used-books. 

SPACE AVAILABLE 

Northgate office: furn ished space for one ar­
corney/one staff See it and you will like it. Bob 
206-525-0600. 

Ballard: office space available in long-estab­
lished Ballard law office; secretarial space and/ 
or share secretary; library, fax, copier, parking; 
close to banks and posr office. Call Jonsson 206-
783-4 JOO. 

Unobstructed prime water-view office space: 
l 000 Second Ave., 33rd Fl. 1-2- accorney of­
fices and rwo secrerarial spaces available. Space 
provides receptionist, law library, fax, phoro­
copier and kitchen. Contacr George Thornron 
206-62 1-0600; fax 206-62 1-6443. 

Downtown Seattle office-sharing: $ 175 per 
month. Also, full-time offices available on 32nd 
floor, 1001 Fourth Avenue Plaza. C lose ro 
courts. Furnished/unfurnished suires, shorc­
rerm/long-rerm lease. Receprionisr, legal word 
processing, telephone answering, fax, law libra1y, 
legal messenger and other services. 206-624-
9188. 

WaJlingford/Greenlake (near Honey Bear Bak­
ery): attractive, neighborhood business suire has 
one windowed office. Conference room, copier, 
fax, waiting area and street parking. Available 
July I, !999. Call Natalie 206-632-8980 for 
more information. 

Downtown Seattle office space: Bank of Cali­
fornia building, ex.era-large office. Includes con­
ference rooms, library, receptionist, voice mail, 
kitchen. Available now. 206-623-5221. 

Hoge Building (2nd & Cherry, Scanle). Space 
fo r one or two lawyers and support sraff'in four­
lawyer suite with library, fax, ere. 206-624-7 460. 

Sweeping, unobstructed view of O lympics 
and Eliiotr Bay (Firsr !ntersrace Building, 4 1 st 
Floor): elegant law office near courthouse. Rea­
sonable rares include receptionist, basic mes­
senger service, mail delivery, fax, rwo confer-

ence rooms, law library, flt.Uy equipped kird1en. 
For more information, please call AnnaMarie 
206-624-9400. 

Office space available: two to three view law 
offices available now in penthouse suite of che 
Broderick Building, 615 Second Ave. at C herry 
with views of Sound and/or Kingdome, doors 
open ro wrap-around deck. Rent from $875 to 

$ 1,200/mo. (for very large corner office). Lim­
ited reception services included. Secretarial space 
also avai.lable. Call 206-621-6440 ext. 22 or 
ext. 0 for more information. 

POSITIONS AVAILABLE 

Litigation associate: established, regional law 
firm emphasizing in defense litigation seeks law­
yer with at lease rwo years' experience. The firm 
represents a broad variety of institutional cli­
ents on matters involving professional malprac­
tice, p roduces liability, employment and per­
sonal in jury defense. Qualified appl icants 
should have outstanding academic credentials; 
excellent research and writ ing skills; and expe­
rience handling depositions, conducting discov­
ery, and general trial preparation. Send resume 
and writing sample ro Bar News Box 578. 

Yakima: family law attorney with abiJ ity ro 
handle some probate, wills, ere. in smal.l firm. 
Senior partner with well-established family law 
practice looking at retirement in three years. 
Family law experience, a m inimum of two years' 
required, more preferred. Mediation credentials 
an added bonus. Send resume to PO Box 487, 
Yakima, WA 98907. 

QuaJity attorneys sought to fill high-end per­
manent and contract positions in law firms and 
companies throughout Washington. Concact 
Legal Ease, LLC by phone 425-822-1 157; fax 
425-889-2775; or e-mail legalease@legalease. 
com. 

International LegaJ Reform: The American 
Bar Association Central and East European Law 
Initiative (CEELI) seeks experienced atrorneys 
to work on criminal, environmental, commer­
cial and/or civil law reform projects in Central 
and Eastern Europe and the former Soviet 
Un ion. Support includes all housing, cranspor­
racion and living expenses. Call 800-982-3354 
for an application. 

Small Olympia firm has immediate opening 
for associate with litigation experience. Our cli­
encs generally own businesses and real prop­
erty. Solid academic background and expertise 
in esrace planning, business, and debtor/credi­
tor law a plus. Full, part-rime or contract. Please 
send resume ro: Jay Goldstein, J 800 Cooper 
Point Rd. SW, #8, Olympia, WA 98502 or fax 
ro 360-357-0844. 

Minzel and Associates is a cemponuy place­
ment agency for lawyers and paralegals. We are 
looking for quality lawyers and paralegals who 
are willing ro work on a concract basis for law 
firms, corpo rations, solo pracricioners and gov­
ernment agencies. If you are interested, please 
call 206-328-5100 for an interview. 

Small downtown Seattle firm concentrating 
on sophisticated estate planning and estate ad­
ministration matters seeks entry-level/mid-level 
associate for ful.1-time or permanent part-time 
position. Mid-level associate must have a min i­
mum of two years' experience in estate plan­
ning and/or estate administration. Mail, fax or 
e-mail cover letter and resume ro: Eric J. 
Fahlman, PS, 999 T hird Ave., See. 3330, Se­
attle, WA 98104; fax 206-340-4650; e-mail 
efahlman@ix.netcom.com. 

Municipal Judge: The City of Federal Way 
is seeking applicants for che part-rime posi­
tion of municipal judge. The City's new mu­
nicipal court will begin operations on l /1 / 
2000. The judge will work three hours/week 
unril 12/ 1 /99, and 32 hours/week thereafter. 
Must be an attorney, U.S. cit izen, and resi­
den r of King County. Desire at least five years' 
practicing attorney wirb at least two years' 
criminal law experience. Experience as a judge 
or judge pro rem is highly desirable. Call 253-
661-40 16 for a com piece request for qualifi­
cations. Q ual ificati(>ns will be accepted unril 
6/30/99 at 4:00 p.m. 

Rates: WSBA members: $25/firsr 25 words; $0.25 ea. add'I. word. Non­
members: $35/first 25 words; $0.75 ea. add'I. word. Blind-box number 
service: $7. (Responses will be forwarded.) Check paymenc (ro WSBA) 
muse accompany order. We do not bill for classified ads or accept pay­
menc by credir card. 

month for issue following, e.g., August 1 for September issue. No cancel­
lations after deaclline. Mail to: WSBA Bnr News Cla5sifieds, 2101 Fourth 
Ave., Fourth Fl., Seattle, WA 98121-2330. 

Qµalifying experience for positions avai!Abl.e: State and federal law al­
low minimum, but prohibit maximum, qualifying experience. 
No ranges (e.g., "5-10 years"). 

Deadline: Text and paymenc received (nor postmarked) by 1st of each Questions? 206-727-82 13; comm@wsba.org 
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Kamisar LegaJ Search, Inc.: Gordon Kamisar, 
President & CEO ofKamisar Legal Search, is a 
Seattle atto rney who recrui ts and places associ­
ates, partners and concracc acrorneys on behalf 
of corporarions and law firms chroughouc Wash­
ington scare, narionwide and imernarionally. He 
is a Duke Law School graduate and a member 
of the Washington S mee Bar Associarion. D i­
rect all confidenti al inq uiries ro: Gordo n 
Kamisar, Esq., President & CEO , Kamisar Le­
gal Search, Inc., 1509 Q ueen Anne Ave. N ., 
Ste. 298, Searrle, WA 98 L09. Phone 425-392-
1969; fax 425-557-0080; e-mail: gkamisar@ 
sprynec.com. See parrial job listings at our 
website: htrp://www.seatclesearch.com. 

Anderson Hunter Law Firm seeks an associ­
ate with at lease one year's experience in general 
business p ractice. Common sense and enthusi­
asm for cl1e practice of law are required. Send 
resume co: John A Follis, PO Box 5397, Everett, 
WA 98206-5397. 

A litigation and transactional firm seeks as­
sociates with at lease one year's experience. Muse 
have superior writing and analytical skills. Trial 
experience an asset. Fax o r mail resume co: 
Barokas Marrin Ahlers & Toml inson, l 422 
Bellevue Ave., Seattle, WA 98122; fax: 206-621-
9907. 

Contract attorney position/of counsel oppor­
tunity: small corpo rate finan ce, M&A and tax 
firm with sophiscicaced, incernarional business 
p ractice seeks lawyer with at lease five years' ex­
perience for ongoing assistance prin1arily in 
connection with securities work. Of counsel 
association leading to membership also avail­
able for individual with one-th ird full (or more) 
practice. Great opportunity for someone with 
emerging practice co prosper in congenial at­
mosphere. Send resume to Bar News Box 571. 

Corporate finance associate: Dorsey & 
Whitney LLP seek an associate with a mini­
mum of three years' experience in corpo rate fi­
nance and private company representation. We 
have a dynamic practice in emerging growth 
and mature companies with a broad ra nge of 
exciting d iencs and interesting work. W ith over 
600 lawyers in 18 offices, D orsey has extensive 
resources in virtually all practice areas. Our Se­
attle office has about 50 lawyers with full-ser­
vice practice capability, and we work coopera­
tively with our ocher offices on everything from 
large project fman cing and M&A transactions 
co small e-commerce start-ups. This is a great 
oppom mity fo r professional development ar che 
h ighesr level. Please send resume ro: Pamela J. 
Habeger, Adm inistrative Direcror, Business 
Group, Dorsey& WhirneyLLP, 1420 5th Ave., 
Sre. 4200, Seattle, WA 98101. EO E. 

The Bellevue office of Davis Wright Tremaine 
LLP is seeking an experienced business crans­
actional attorney at the parrner level co join i cs 
business transactions practice group. T he sue-

cessful cand idate will have significam experi­
ence in most aspects of corporate transactional 
work; tax experience is a plus. Additionally, ir is 
expected that rhe candidate would have a por­
table client base; a comminn enr co client ser­
vice; and a willingness co work co bu ild the ex­
isting o ffice transactional practice. This is an 
exciting opportunity for an attorney with the 
experience, leadership skills, and desire co work 
with dedicated professionals in a rewarding en­
vironment. For consideration, please submit a 
copy of your resume co: Ms. C hristine Simpson, 
Recruiting Coordinaror, Davis Wright Tremaine 
LLP, 10500 N E Sch Sc., l 800 Bellevue Place, 
Bellevue, WA 98004; chrisrines impson@ 
dwr.com. 

Paine, Hamblen, Coffin, Brooke & Miller 
LLP, a growing Spokane-based law fi rm with 
60+ acco rneys, has an immediate o pening fo r a 
corporate and securiries attorney with at least 
three years' experience with rhe 1933 Act (publ ic 
and private offerings) and 1934 Ace (repo rting 
companies). Excellent salary and benefi ts pack­
age available. Please send resume co: Philip S. 
Brooke III, Paine, Hamblen, Coffm, Brooke 
& Miller LLP, 717 West Sprague Ave., Spokane, 
WA 9920 I , e-mail: pbrooke@paine-hamblen. 
com. 

Estate planning associate, Anchorage, AK: 
small, busy escare planning firm is seeking an 
associate with escace planning experience and 
tax backgrmmd. Our practice involves planning 
fo r medium and large estates, and estate and 
cruse adm inistrat ion. Anchorage is a medium­
sized city with many of rhe ameniries of a larger 
city, bur few of the drawbacks. We are ringed 
by beautiful mountains and the ocean and can 
boast one of the largest scare parks in the na­
tion in our backyard. Recreation includes all 
fo rms of outdoor activities in a pristi ne setting 
within 30 minures of downrown. The city was 
recently voted co have rhe best-casting munici­
pal water in the counrry. Our streets and high­
ways are congestion-free, and our residents en­
joy a leisurely pace o f life. For more in forma­
tion, please call 907-276-601 5. Fax or mail 
resume co 907-278-601 5 o r 550 W. 7 cl1 Ave., 
See. 705, Anchorage, AK 99501 . 

Van Valkenberg Furber Law Group, a focused 
bourique, seeks experienced securities, M&A, 
techn ology licensing, and strategic alliance law­
yers. ]deal cand idates wil l have a minimum of 
chree years' experience working wicl1 YC-backed 
technology companies, scrong technical legal 
skills and emrepreneurial business instincts. We 
help visionary emrepreneurs achieve their 
dreams. We are results-oriented. Our work en­
vironment is casual, but high-energy, and we 
offer comperirive base salaries and generous 
proficsharing. Qualified individuals should send 
a brief e-mail and resume (no telephone calls 
please) co Brad Furber: b rad@vvflg.com. EOE. 
AJI inquiries held in m ice confidence. 

Small, high-quality complex commercial and 
tort litigation firm needs a lawyer wirh at lease 
rwo years of litigation experience. Energy, en­
thusiasm, and a sense of humor are required. 
T he opporrnnity is commensurate with the 
challenge and your abili ty. Please send a resume 
and writing sample co Bar News Box 579. 

Intellectual property law firm (13 parent ar­
corneys) has excellent opportunities for atto r­
neys. We have an o pening for an arrorney co 
practice primarily in imellecrual pro perty li ri­
garion, and ocl1er openings for acrorneys co prac­
tice prim arily in parent preparation and pros­
ecution. Prefer EE, Chem. E., chem istry, phys­
ics, biochemistry o r semiconducror processing 
background /experience and at lease one year of 
parent law/licensing practice. Client contact and 
responsibility are provided. The firm represents 
small co prominenr mulrinacional Fo rmne 500 
companies. T he firm enjoys conrinuing growth 
and a very bright fu rnre in a beaucifi.u pare of 
cl1e country. Spokane is noted for its ou tstand­
ing qual ity of life and a wide range of outdoor 
activiries. Rural living is still available. We en­
joy cl1e bescofboch worlds: ( I) a growing, stimu­
lating and fi rst- rare law practice, and (2) a first­
class lifestyle without mosc of the hassles oflarger 
cirres and long comnmces. Excellent salary and 
benefits. Reply in confidence co Jane Boone ar 
Wells, Sc. John, Roberrs, Gregory & Markin, 
PS, 601 W First Ave., See. 1300, Spokane, WA 
99201-3828; telephone 509-624-4276; fax 
509-838-3424. 

The Bellevue office of Davis Wright Tremaine 
LLP is seeking a mo tivated, enthusiastic first­
or second-yea r associate co join our environ­
mental law practice group. We offer an oppor­
runity co work with our experienced attorneys 
on a broad specm m1 of maccers, including: en­
vironmental and regulatory compl iance (all 
media and programs); remedial actions and cosr 
recovery; and the environmental aspects of busi­
ness and corporate transactions. The successfuJ 
candidate will have a strong academic back­
ground, excellent communicarion and o rgani­
zational skills, commi tment ro client service, 
and rhe desire co learn and work i.n a demand­
ing area of legal practice. Prior legal, business 
or academic experience in environmental sci­
ence/engineering is a plus. For consideration, 
please submi t a copy of your resume and a writ­
ing sample co: Ms. Christine Simpson, Recruit­
ing Coordinator, Davis Wright Tremaine LU ~ 
10500 NE 8 th Sr., J 800 Bellevue Place, 
Be llevue, WA 98004; c hrisri nesimpson@ 
dwc.com. 

Snohomish County Prosecuting Attorney 
seeks corr attorney wirh at least diree years' civil 
trial experience. Responsibil ities include per­
sonal injury, wrongfi.u discharge, and land use 
claims. Send resume and writing sample co 
D avid Lenci, 29 I 8 Colby Ave nue, #203, 
Everett, WA 9820 I. 
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Plaintilf personal injury attorney seeks an at­
torney ro assist wirh practice. Candidate must 
have a srrong desire to litigate rnses and must 
have jury trial litigation experience. Salary is 
negotiable as are possibilities of association or 
partnership. Send resume and cover letter wid1 
derailed description oflirigation experience and 
derailed description of career goals and objec­
tives to: L·trry Landry, 14 l l 4d1Ave., Sre. 1301, 
Seartle, WA 9810 1. 

International Telecom Ltd., an international 
relecommunications company, seeks an expe­
rienced arrorney for an in-house/general coun­
sel position. This key posirion provides legal ser­
vices to all areas (sales, financing, real estate, 
human resources, regulatory, litigation). T he 
ideal candidate will have at least five years' legal 
experience, srrong con tract drafci ng ski! Is, good 
business sense and experience, and desire to 
work in a diverse, fast-paced environment. 
WSBA admission preferred. Please send resume 
and salary history via fax to 206-479-2355 or 
e-mail to careers@icltd.ner. Visit our websirc ar 
hnp://www.iclrd.ner for more company infor­
mation. EOE. 

Sentencing guideline specialist/U.S. proba­
tion officer, Eastern District of Washington 
U.S. Probation Office. Bachelor's degree plus 
at least three years of experience in probation, 
pretrial services, parole, criminal invescigarions, 
or similar field, is mandatory. Principal author­
ity in inrerpretarion and application of U.S. Sen­
tencing Guidelines and case law plus probation 
officer responsibilities. Salary range: $36, 188-
74,063 DOE. Applirncion deadline 7/15/99. 
For details contact: Scott Morse or Nancy 
Wideman, U.S. Probation, PO Box 306, Spo­
kane, WA 99210; 509-353-3240. 

SERVICES 

Forensic document examiner: trained by Se­
cret Service/US Postal Crime L'lb examiners. 
Court-qualified. Cmrently cl1e examiner for cl1e 
Eugene Police Dept. O nly civil cases accepted. 
Jim Green 541-485-0832. 

Minzel and Associates is a temporary place­
ment agency for lav,yers and paralegals. We 
provide highly qualified attorneys and para­
legals on a contract basis to law firms, co rpo­
rations, solo practitioners and government 
agencies. Jeff Minzel, who worked at Davis 
WrighrTrem ai ne for a number of years, care­
fully screens all attorneys and paralegals. H igh­
lights of the screening process include a per­
sonaJ interview, a derailed review of rhe 
applicant's legal and non-legal work experi­
ence, a review of the applicant's educacional 
background, an evaluation of the applicant's 
legal skills, reference checks, a review for bar 
complaints a nd malpractice su its, and verifi­
cation of good-standing status. These lawyers 
and paralegals can help you enhance profits, 
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conrrol costs, manage growcl1, increase flex­
ibility, improve client service, and increase 
career satisfaction. For more informarion, 
please call us ar 206-328-5 100 or e-mail us at 
M-and-A@msn.com . 

Affordable web design: In today's competitive 
world, your sole praccice or small firm needs a 
web presence. Juris Web Design creates value­
added legal websites mat clients remember and 
return ro. CaU 206-824-8666 for a brochure or 
visir our website hcrp://www.juriswebdesign. 
com. 

Contract attorney: experienced, accomplished 
trial and appellate attorney available. Fifteen­
plus years' experience. l.itigarion and writing 
emphasized. References; reasonable rares. M. 
Scorr D utton 206-324-2306; fax 206-324-
0435. 

Spring into action with a contract attorney: 
l perform legal research and writing for Wash­
ington lawyers, using Wesrlaw computer re­
sources and UW law library. W ill d raft trial 
briefs and motions, review documents, help 
wich trial preparacion. Elizabecl1 Dash Borrman 
206-526-5777; e-mail lizboccman@sp;-incmail. 
com. 

Complex litigation? We can co-counsel or pay 
conringent referral for complex licigation, in­
cluding constitutional law, civil rights, employ­
ment law, commercial Litigation , personal in­
jury and workers' compensation. We have suc­
cessfully lirigared in the U.S. Supreme Court 
and in federal and stare trial and appellate courrs 
in several western stares. AV-rared law firm prac­
ricing in Oregon and Washingron. W ilL1er 
Keaney & U'Ren, LLP, 800-333-0328 or 503-
228-4000. 

Oregon accident? Unable to serrle the case? As­
sociate an experienced Oregon trial attorney to 

lirigate the case and share the fee. OTLA mem­
ber; references available, see Marcindale, AV­
rared. Zach Zabinsky 503-223-85 l 7. 

Skip tracing-locator: Need to find someone? 
Guaranteed locate or no charge/no minimum 
fee for basic locare. 87% successfitl. Nacion wide. 
Confidential. Verify USA. 888-2-VERIFY. 

Independent jewelry appraiser: portable gem 
laboratory to resolve escace, probate or divorce 
valuations. Nine years' experience. L1 your of­
fice or your client's home. Available as expert 
witness. John Vivian, GG, NJA, Washingron 
Gemological Laboratory. 360-459-144 l . 

Korean interpreter: courr-cerrificd . Experi­
enced in criminal, civil trials. Depositions, hear­
ings, medical, conraccs, parents, business, ted1-
nical and sciemific. Will travel. Call ByungSong 
425-643-01 34; pager: 206-982-5330. 

Strictly research and writing: eight-plus years 
doing just that for rhe largest law firm in East­
ern \Xlashington. Quick turnaround, fixed-fee 

or reasonable "east side" rares - you decide. 
Special rates for contingent fee cases. References 
available upon request. Contact Simon R. 
Collins by telephone 888-711 -9366; fax 888-
71 1-9364 or e-mail s.cnterprises@worldnec. 
art.net. 

California litigation/collection: California at­
torney ready ro assist you in your Californ ia 
needs: domesricati ng judgments, jurisdictional 
challenges, collections, depositions, lirigation. 
Rick Sdu oeder 8 18-879-1943. 

Fraser, Robinson, Speir, Arrorney Outsource, 
can save you rime and money by completing 
your legal research and writing projeccs. Our 
attorneys have assisted local and our-of-stare 
practitioners ar aU levels of Licigarion, drafting 
internal memoranda; pleadings; arbitration, 
trial, and appellate briefs; and financial decla­
rations. Available evenings and weekends; rush 
jobs accepted. Very reasonable rates. Phone 253-
564-3669, fax 253-564-3552. Visit our website 
ar hrrp:/ /www.seanet.com/ ~ researchwrire. 

MISCELLANEOUS 

North Seattle law practice available: empha­
sis on business ai1d estate matters. Interested in 
buyers or sellers of Washington practices. Louis 
M. Millman, CPA, Washington Real EsrareAs­
sociate for H arper Bond, Inc. 425-688-0231; 
fax 425-688-8390; e-mail lrnmilJman@ msn. 
com. 

Bajillions: always available, for guaranteed cash 
flows of the most usual, and um1sual types. You 
know, DOTs, RECs, structureds, annuities, 
lorros, PF Cs, CRPs, business notes. "We're con­
servative, but we're slow." Actually, nor mar slow, 
ai1d perhaps not always tl1at conservative, bur 
we ger the job done right; plus, better paper 
equals better pricing. We've done chis forever. 
Sfoss@halcyon.com. Skip Foss et al. 800-637-
3677. 

Software Symmetry, Ltd. ai1 nounces the avail­
abi Ii ty of very easy-co-use templates witl1 auto­
mated assembly, using clever!)' designed dialog 
boxes. Currently, there are 80 bankruptcy forms 
covering a broad range of mocions and com­
plaints, including a Disclosure Statement and 
Plan of Reorganization. Non-bankruptcy tem­
plates include incorporation, partnerships, 
LLCs, non-judicial Deed ofTrust foreclosures 
and W iUs. Software Symmerry also markets 
Back lax EZTM, a Windows TM-based program 
char generates graphical quality I 040 returns 
back to 1976. Call 425-776-9171 for availabil­
ity and pricing. 

Lump sums cash paid fo r remaining payments 
on seller-financed real csrare notes and contracts, 
business notes, structured serdemencs, an.nuiries, 
inheritances in probate, lottery winnings. Since 
1992. Cascade Funding 800-476-9644. 
hrrp://wv,w.cascadefunding.com. 



In lav\:Yer heaven, 
even associates don't have to Shepardize: 

and three billable hours is a very long day. 

Why wait for your reward? 
In Washington. West Group is changing how lawyers acquire 
research tools. Our representatives will do whatever it takes to 
make West Group an integral part of your legal practice- such 
as helping you upgrade to KeyCite. 

Objective research proves KeyCite finds more citations 
than other citators. In a recent independent survey, KeyCite 
located 57% more_,.., Why? Because KeyCite's comprehensive 

approach blankets evety case in the National Reporter System , 
more than one million Llnreported cases, 600 law reviews. 
thousands of ALR• articles and other leading treatises. 

''Whatever it takes" also means that each and every West Group 
product, service and promotional package - including Westlaw . 
WestlawPRO" and westlaw.com~ - is on the table. Talk to your 
West Group rep to find out about the latest deals. 

For example. current CD Law/Lexis customers will have the 
opportunity of a lifetime to maximize their resources with FREE 
West Group products. CmTent West Group customers will have 
a wide range of attractive choices that were unthinkable only a 
few months ago. 

So act now. Unlike lawyer heaven, Lhese deals are not eternal. 

CONTACT YOUR LOCAL WEST GROUP REP 
TO LEARN THE EXCITING DETAILS. 

CALL 1-800-762-5272, FAX 1-800-291-9378 
or E-MAIL us at: washington@westgroup.com 

When you coll, please provide O FFER NUMBER 737292 

.... • NOTE: All data taken from "KeyCiLe and Shepard's-Coverage 
and Currency of Citations to Rec-ent Cases: A Comparative 
Study by Fred R. Shapiro, published in Legal information Aler/, 
Volume 17. No. 4. April. 1998. For a FREE copy of this study. 
ca.ll 1-800-762-5272 today! • The ttodemorks used here ore lhe trcdemorks of therr rospoctivo owners. 

West Group ttodemorlu are used herein under license. Offer valid onfy in U.S 
© 1999We,tG<ovp 2-98&1-3/6-99 ! 737292 I 

Boncrok-Whilney • Clark Boardman Callaghan 
Lawyers Cooperative Publishing • Westlow • West Publishing 
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• ouncmg 
3 powerful new 

V ~~~~-f-£l fr},:i-hur~o• 
.J. ~ jL.1.u..., .LCGL cc,. 

► ' Statute citator with 11\;est annotations and 
exclusive Pending Legislation feature 

► 

Coverage for all 50 states, USCN and CFR, complete with Notes of Decisions 

prepared by West attorney-editors. View pending bills that may affect your USCA 

section! FREE usage through September 15, 1999 for all new and existing customers? 

Ke~ite Alert offers you up-to-the-minute 
tracking of cases, statutes and more 
KeyCite Alert automatically informs you of impo1tan t developments affecting the 

cases and statutes that matter to you. 

FREE monitoring through September 15, 1999 for all new and existing customers:'' 

NLRB: Full coverage of the official version 
Only KeyCite and WestlaW- give you all citing references to the official version of 

National Labor Relations Board decisions and the abili ty to display those references 

in full text. 

You]l find them only 
onWestlaw. 

For more information on accessing these new features, call 1-800-937-8529. 

• Does not include documenl retrieval. 

I N F O R M A T I O N O N Y O U R T E R M S,. 

The trodcmorh shown within ore u$ad under license 
0 1999 We,t Group 1-9898-2/5-99 1993256 j 
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