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We may
have grown,
but we're
not too big
for our
britches.

At CD Law, our business approach may be
more casual than most, but one thing we
always take seriously is our commitment to
our customers. Which is why we're pleased
to announce our recent alignment with
LEXIS-NEXIS.

Joining the LEXIS-NEXIS family of legal
information companies enables us to offer
our customers unique enhancements to our
CD-ROM and Web services — which already
provide the most current and comprehensive
electronic Washington law library available.

These exciting new offerings will extend our
services to include: Federal Court Decisions,

including Ninth Circuit Court of Appeals;

(206) 623-1688

LEXIS-NEXIS

(2 A member of the Read Elsevier plc group

The SHEPARD’S” Citations Service;

The United States Code Service; U.S.
Supreme Court Reports, Lawyers’ Edition,
and other extremely useful databases.

While the scope of our business may be
changing, the way we conduct it won't.
‘We will maintain the same friendly staff
and personal service that our customers
have come to expect and value. Even our
name remains the same. Along, of course,
with our dress code.

For more information or your FREE 30-day
trial, including on-site training and installa-
tion, call (206) 623-1688.

Internet: www.cdlaw.com




Do You Know Why Washington Lawyers
Choose Hall-Conway-Jackson, Inc. for
Professional Liability Insurance?
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proceedings. The deductible is also waived for this provision.
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Services Company), rated A++ by A.M. Best and AAA by Standard
and Poor's - their highest rating.
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(including Washington statutes and state case law)

Whether you prefer your legal research in
print or on screen, we offer you:

@ The most law for your money—complete
coverage of statutes at an affordable
price—plus court rules and case law
on CD-ROM

@ Comprehensive annotations written by
lawyers for lawyers provide expert analysis

@ Timely updates, including quarterly
CD-ROM releases, ensure information is
reliable and pertinent

# Easy-to-use formats show you legislative
history at a glance

@ Free Online Connection™ to LEXIS® state
case law library for CD-ROM subscribers
delivers the most current data available

To learn more call 800-562-1215 LE lS®
or see www.lexislawpublishing.com
Please mention 8BM when calling LAW PUBLISHING

©1999 LEXIS® Law Publishing, a division of Reed Elsevier, Inc. All rights reserved.
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A NEW DEFINITION

OF LEGAL AlID.

Ever since we opened our doors in 1988, Pacific Northwest Bank
has been offering legal aid to the attorneys and law firms of Western
Washington. We have a quick, hassle—-free approach to setup and
disbursement of IOLTA and Client Trust Accounts via the telephone.
We have custom-tailored revolving credit lines with subledgers
that allow attorneys and law firms to segregate and track costs asso-
ciated with major cases. And we provide the convenience of a courier

service. But most importantly, we understand how to help you.

Seattle Bellevue Lynnwood Kent
3rd and Seneca NE 8th and 112th NE 64th and 196th St. SW Meeker and Washington
(206) 624-0600 (425) 646-0900 (425) 712-0600 (253) 813-0100
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Pacific Northwest Bank

MEMBEH FDIC

A LITTLE SMALLER. A LITTLE SMARTER®




ADVERTISING

Display: Contact Jack Young at 206-727-8260 or jacky@wsba.org.
Announcement:  WSBA members only.
Contact Jack Young at 206-727-8260 or jacky@wsba.org.
Professional: Boxed ads preceding classifieds. Advance payment required.
WSBA members only. $40/inch. Contact Amy O’Donnell at
206-727-8213 or amyo@wsba.org.
Deadline: copy received (not postmarked) by first of each
month for issue following. No cancellations after deadline.
Submit check payment (to WSBA) and typed copy to:
Bar News, 2101 Fourth Avenue, Fourth Floor, Seattle, WA
98121-2330. No phone orders, please.
Classified: Advance payment required. See classified pages for rates and
submission guidelines.
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Even She Can See You're Paying
Too Much For Legal Research.

It's simple. Every electronic legal research service offers the
very same state and federal law. But only Law Office
Information Systems, Inc. offers them at a price

every practitioner can afford. For one flat rate, you

get unlimited access to the most current and

accurate cases, statutes and regulations. With no

downloading charges. No printing fees. No

surprises. Just the information you need to present

your case. So make LOIS your primary source for

legal research — and see how much you save. With our

30-day money-back guarantee, there’s nothing to lose. }
Call us at 800-364-2512, ext. 152,

Fast, Accurate, Affordable
Legal Research™
1-800-364-2512
(Ext. 152)
www.loislaw.com




Union Dues Better Deal?

Editor:

Jan Michels commented in her February
“Executive’s Report” that our bar dues are
“nowhere near trade-union dues.” It’s an
interesting comparison. I have two fam-
ily members in a local trade union, and
their dues are indeed more than triple my
own, although their professional earning
potential is less than mine. On the other
hand: Apprenticeship lasts five years. Dur-
ing that time, they work five days a week
and go to school three nights. They're cov-
ered by union benefits (including full
medical coverage), don’t pay to go to
school, and earn an increasing percentage
of journey wages each year. They gradu-
ate without student debt and with five
years of credits into the pension program.

Their classes are held in a nice build-
ing that the union owns. After obtaining
journey status, they have 24 hours of con-
tinuing-education classes a year to remain
on the A+ list. The classes are held at night
and are free, except for some materials. If
they are laid off, they put their name on
the list and are sent out on another job
without further effort on their part.

The union has a contract with union
contractors. If the contractors fudge the
terms of the agreement, the union goes to
bat for the affected workers. Benefits are
handled through the union and are en-
tirely portable; changing jobs does not
result in lost benefits or new waiting peri-
ods for coverage.

So who has the better dues deal? Your
call.

Rebecca C. Earnest
Seattle

Bar Association Holds Members in
Disdain?
Editor:
In her column in the February Bar News,
Jan Michels laments the perception that
the Bar Association is not seen as helpful
by many attorneys and is seen by some, at
least, as an “oppressor.” However, despite
her talk abourt changes the Bar has made,
such as making certain functions self-sup-
porting and opening up the Bar political
process, the charges accurately reflect the
direction the Bar Association is taking.
Essentially, the Bar is apparently no

longer willing to view lawyers as mature
and responsible professionals. The evi-
dence? It abounds. A few examples:

1. Several years ago the Bar supported
the addition of an ethics requirement to
the basic CLE requirement. The CLE re-
quirement itselfis an assumption that law-
yers are so irresponsible that, left to act
on their own, they cannot be trusted to
remain current in the law. The addition
of an ethics requirement adds insult by
assuming that first, we aren't smart or re-
sponsible enough to know how much ech-

Est. Feb. 13, 1996

ics education we need, and second, with-
out constant exposure to ethics teaching
we will presumptively fall into sin and
error. This is not an indication of respect
for the members of the Bar.

2. In the same issue as Ms. Michels’
column is a letter urging the withdrawal
of support for proposed changes to RPC
8.4(g) and (h), which would make these
rules even more restricrive of what law-
yers may and may not say and even how
lawyers may act toward some persons as
we go about our work. The Bar obviously

Contract e¢> Permanent
Attorneys e Paralegals

Quality candidates, outstanding
customer service and reasonable rates
are our top priorities!

Satisfaction Guaranteed

Lynda J. Jonas, Esq.—Placement Director
615 Market Street, Suite B ¢ Kirkland, Washington 98033
425-822-1157 - 425-889-2775 fax
legalease@legalease.com

http:/fwww.legalease.com

i
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VALUATIONS

APPRAISERS AND VALUATION CONSULTANTS
Adrien E. Gamache, Ph. D., President

Call for references and qualifications

(P

 Valuations of Businesses & Intellectual Property
e Family Limited Partnership and LLC Interests

* Experienced Litigation Support

(206) 621-8488 « (206) 682-1874 FAX

Private Valuations, Inc.
1000 Second Avenue
Suite 3450

Seattle, Washington
98104-1022
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~ RCW & WAC on CD For 1998

As published by the Statute Law Committee, Office of the Code Reviser

Four versions to choose From

All versions contain pattern forms by the Administrator for the Courts

The WAC is current through September 2, 1998
The RCW current through the 1998 Legislative Session

Wn.2d Supreme Court Decisions
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on in-state orders

Amount Enclosed

Mark your choice and return this form along with your check to:

Office of the Code Reviser
PO Box 40552
Olympia, WA 98504-0552

Address = ——_——— = == — - ) _




believes we are inherently evil people who,
withour the correcrive threat of disbar-
ment, will say or think nasty things, con-
trary to our First Amendment obligations
only to say or think ideas approved by
the powers that be. This is supposed to
be “helpful” to lawyers, Ms. Michels?

3. There is President Blair's now-infa-
mous column in which, using his soap-
box paid for by the members of the Bar,
he exhorted us to oppose I-200, as though
we lacked the wisdom or responsibility
to make up our own minds on this issue.
4. Then, of course, we have the proposed
RPC 1.8(k), which would peer into our
bedrooms to detect sexual indiscretions.
What I find most frightening is the state-
ment of Chief Disciplinary Counsel
Barrie Althoff quoted in, if T recall cor-
rectly, Washington Journal, as justifying the
proposed rule on the grounds that there
is no right for lawyers to be “sexual preda-
tors.” Apparently our professional
association’s attitude is that we are all po-
tential predators who without threat of
discipline by the Bar would use our of-
fices to prey on sexually vulnerable cli-
ents. No hint here that maybe we are pro-
fessionals who can make responsible de-
cisions about who we should sleep with.

These are only a few instances show-
ing the disdain in which the Bar holds its
members. If our own professional asso-
ciation has such negative views of its mem-
bers, is itany wonder that the public does
not look favorably on our profession? And
can we believe that an Association which
views us in such a negative light can be
counted on to, as Ms. Michels says law-
yers want their Association to do, “help
improve the public image and respect of
lawyers™?

Of course, there is a “helpful” side to
the Bar. What Bar services are most im-
portant to members in their daily lives in
the law? For me, the three primary ser-
vices of actual use are Resources, CLE and
certain section publications. Until re-
cently, Resources was distributed as a ben-
efit of paying Bar dues. No longer. Now
we must pay for it separately. CLE? The
mandate is out that it must be self-sup-
porting. Sections? They must not only be
self-supporting, but must contribute to
the general Association overhead. I have

to pay for all these services in addition to
my dues. Put another way, I would ger
these services even if the Bar dues were
reduced to $1. The primary services I use
are not supported by the dues I pay.
What I want for my money, and [ think
[ am nort alone, is an Association which
treats me as a responsible professional at
least some part of whose dues should be
used to help me do a better job of earning
my living and assisting my clients. But
what do | get for my dues? Not what |
want. | get Bar News so 1 can pay for self-

serving columns by various Bar officials.
I get the opportunity t be taxed to pay
back amounts which an occasional dis-
honest lawyer may steal. | get to pay for
fellow lawyers to go to meetings and make
decisions to inflict yet more obligations
on me, impose additional restrictions on
my freedoms, and take various political
positions in my name without my con-
sent. And, of course, I get to fund a disci-
plinary office led by a man who appar-
ently views me as a sexual predator who
will lay waste to my clients’ vulnerable

WHY HIRE A CONTRACT LAWYER OR PARALEGAL?

* Enhanced Profits
e Cost Control

e Better Hiring Decisions

¢ Reduced Recruitment Costs

® Immediate Response to Fluctuations in Demand

e Beller Client Service

e Inereased Career Satisfaction

Phone: 206.328.5100 « Fax: 206.

8.5600 «

Mail: M-and-A@msn.com

3229 Eastlake Avenue Fast, Seattle, Washington 98102

Where to work when being a lawyer
is no longer a challenge.

Too often, the most stimulating part of your work is something you're asked
to do less and less: serving clients,

Talk to Equitable. With an impressive roster of upscale clients, we can offer you
an entrepreneurial environment, local and global presence, and a
sophisticated professional culture. Our entire operation is geared to
support you as you serve your clients with resources, technology and training.

The challenges are here. Along with the rewards. For more information,
please send resume to: Dan Worthington
500-108th Avenue NE, Ste. 2000,Bellevue, WA 98004
Fax Resume to 425-637-0402 or Call 425-637-0403

An Equal Opportunity Employer M/E/D/V

Equitable is The Equitable Life Assurance Society
of the United States New York, NY 10104

EQUITABLE

Member of the Glabal m Group

GE 97-155¢
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bodies if he isn't given the power to stop
me. And Ms. Michels is concerned about
why I don't view all this as helpful and
relevant to my needs.

Well, Ms. Michels, there is the “straight-
forward, honest response” you asked for.
Forgive me if | doubt that anything will
change for the better in my lifetime.

Christopher Hodglkin
Friday Harbor

Reply to Sayre Response

Editor:

I am writing to correct a gross distortion
of my previous letter [ Bar News, Novem-
ber 1998] by Richard Sayre in the Febru-
ary 1999 issue. Mr. Sayre insinuates that
lintentonally hid my identity from read-
ers in criticizing Medicaid planning and
the WSBA Board of Governor’s decision
to support it. In fact, my November 1998
letter to the Bar Newswas sent on Center
for Long-Term Care Financing letterhead
and was signed with my tide. Apparently,
the Bar News does not publish such iden-
tifying information. This might explain
why M. Sayre’s February 1999 letter re-
veals only his name and hometown and

makes no mention that he is a Medicaid

planner.

With respect to the content of Mr.
Sayre’s letter, I see no point in taking up
readers’ time refuting every one of Mr.
Sayre’s ad hominem attacks on the Cen-
ter for Long-Term Care Financing. I sim-
ply invite readers to visit our web site at
hrep://www.centerltc.com or to call me
at 206-447-1340 if they are interested in
long-term care financing issues.

David M. Rosenfeld
Seattle

Notice of Nonpayment
FEditor:
Whar is the matrer with my greedy bar
association employees?
2/23/99 received letter re: $10 pay-
ment (their mistake) postage 33¢
2/24/99 sent check for $10+ postage
2/27/99 received “Notice of Nonpay-
ment” certified/return postage $2.98
Why was $3.31, plus labor, spent to
collect $10?
David A. Myers
Guadalupe, Arizona

SERIOUS PERSONAL INJURY

| ILLUSTRATIVE CASE:

Auto accident, mild brain injury

| $400.000

William S. Bailey |
Washington State =
Trial Lawyer
of the Year
1991

ASSOCIATION OR CONSULTATION

ISURY. SAILEY

C. Steven Fury
Selected for
Best Lawyers
in America

1997-1998

[T RTR L

LAWYERS,]

1300 Seattle Tower. 1218 Third Avenue, Seattle. WA 98101-3021
(206) 292-1700 FAX (206) 292-2419 email lawyers@furybailey.com
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NOTICE OF APOLOGY

I want to offer my sincere apology to all
members who mistakenly were sent a
“Notice of Nonpayment.” It was a hu-
man error and should not have happened.
Let me cell you what occurred.

License fees are due February 1 every
year. The WSBA Bylaws extend members
a one-month grace period, during which
time there is no penalty for late payment.
Effective March 1, a 20% late penalty is
assessed, and effective April 1, there is a
50% penalty. Those who have not paid
their dues by May 1 are suspended from
the practice of law by the state Supreme
Courr.

In order to notify the members who
may have inadvertently neglected to pay
their license fees, the WSBA, pursuant to
the bylaws, sends a certified mail norice
in late February, before any penalties have
accrued, to those whose dues have not
been paid. Because many miss the impor-
tance of this notice, “Notice of Nonpay-
ment’ is printed on the outside of the no-
tice. (The Board of Governors will discuss
at its March meeting whether this “hot”
message should be on the envelope.)

Due to a printing error on some of this
year's license forms, some members paid
their dues but missed the $10 Lawyers
Fund for Client Protection assessment.
Compounding the problem, we mistak-
enly sent late notices to some of these
members.

I sincerely apologize to our members
who received the late notice in error. We
should have caught the mistake, but we
didnt. I deeply regret any embarrassment
it has caused. While we cannot undo the
damage that has been done, we can, and
will, take steps to try to ensure this does
not happen again.

Bob Welden
WSBA General Counsel

Reaclers are invited to submit letters of reasonable
length to the editor. They should be typed on let-
tevhead, signeel and, if possible; also provieed on
disk in any conventional format. Letters may abo
be sent via e-mail to comm@usba.org. Due date
is the 15th of the month for the second isue fol-
lowing. The editor reserves the right to select ex-
cerpts for publication or edit them as may be ap-
propriate. Stgnatures in excess of three names will
be printed only in exceptional circumstances, ar
the sole discretion of the editor.
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ur law office recently discovered a method to dra-
O matically reduce accounts receivable using the clas-

sic technique of a “Name the Moose (Elk) Head”
contest. For those lawyers saying, “Of course, we already
did that,” there’s no need to read further. But for those of
you unfamiliar with this method, read on.

It all started innocently enough. A paralegal in our office
hung a “kitty quilt” on an unadorned wall, declaring it to be
the cutest thing she had ever seen. The kitty quilt remained
on the wall for several months undl

Improve Your Accounts

Receivable With a

“Name the Moose (Elk) Head” Contest

by Greg Lawless

Guest Editoi

ghost. I tried to dismiss it, claiming I hadn’t noticed it be-
fore, and insisting it must belong to the previous tenants,
but everyone saw through my clever ruse.
Finally a PR idea worthy of Wall Street came to me. I
decided to have a “Name the Moose (Elk) Head” contest!
Following are the contest rules as given to our clients:

1. Your entry must accompany your payment on your bill. Cli-
ents who have not paid their bill in full may not enter the con-
test without the express written consent

one day the paralegal overheard one
of the partners in our firm suggest that
the kitty quilt on the wall was the most
awful piece of fluff he had ever seen.
This same partner (who shall remain
nameless) offered the helpful sugges-
tion that the kitty quilt (sort of a pink
“foo-foo” thing with kitties playing
with string and other stupid stuff)

of one of the partners. We probably won't
give consent, so [ wouldnt even bother
to ask if [ were you.

2. No previously trademarked moose
names will be allowed (so don’t even try
“Bullwinkle,” because it won't work).
3. If you suggest the name “Greg” or
“Gregory,” your attorneys fees will be
doubled. However, it is OK to suggest

could still be useful if used as an oil
rag for his vintage Mustang, only he was afraid of insulting
his car. One of the associates in the firm, who likewise will
remain nameless, voiced similar helpful suggestions. Together,
this partner and the associate suggested that anything, even
something like a dead animal head, would be far better than
the disgusting kitty quilt.

Several months later my birthday arrived, as it often does,
on March 30th. I had given the usual requests to my sick
and demented staff — “No black balloons, no black crepe
paper, no hiring embarrassing dancers, etc.” I forgot to say,
“No animal heads.” Imagine my delight when I entered the
office and saw, fastened to the wall, an elk head. Standing
underneath the elk head were my wife and partner, Janine,
and our staff. “Do you like the moose?” they chorused.

Not wishing to hurt their feelings, and noticing that it
did look a darned sight better than the quilt, I did not men-
tion to them the subtle differences between a moose and an
elk, and I gushed with enthusiasm over this wonderful birth-
day gift.

A battle of wills ensued. | would not admit that the moose
(elk) head was anything other than beautiful. As my clients
and I walked toward my office, their gaze would fix on the
moose (elk) head — much like Scrooge viewing Marley’s

“Lisa,” “Pat,” “Janine” or “Julie,” be-
cause they started this in the first place.

The winner of this contest will be awarded (at the discretion
of the Lawless Partnership) one of the following prizes:

1. The Queen Mary

2. Europe

3. A moose (elk) head

4. Elizabeth Taylor or Jack LaLanne

they did, they ran the risk of winning. Imagine my shock
when entries started flowing in, always accompanied by
checks paying their accounts in full!

Many of our clients spent considerable time coming up
with suitable moose (elk) head names, causing us to worry
about them. Creativity such as theirs should be recognized
not just by their therapists, but by a learned publication such
as Bar News. Here are some of the entries we received:

A well-respected elder law attorney sent in the name
“Cubby and Annette” because, as he wrote “they were the
cutest mooses.” Naturally that entry was disqualified, be-
cause Annette was not a moose.

A prominent physician wrote, “How about “Tore?’ Ifits a
Scottish moose, it could be “Tortie,” a Mexican moose “Tor-

I suspected that no one would enter the contest, because if
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tilla,” a bad moose “Tortler,” and, he sug-
gested, “if it's a dead moose, “Tortmort.”
We had to disqualify that entry as being
out of touch with reality. /fic's dead? A
stuffed moose (elk) head! Obviously he
had spent a few too many minutes on the
Disney ride “Bear Country USA.”

A particularly bitter entry was “My
Ex.” We were not sure if the Ex or the
moose was being insulted, but we knew
someone was.

A promising entry —“Rumpole”™—
was suggested by one of our clients, but
the entry was rejected because the con-
testant insisted that if given Europe as a
prize, he would require that he not have
o join the Common Market. We didnt
want to get into the middle of that old
debate and thus rejected the entry.

“Elmoo B. Bodiless, Attorney on the
Wall” and “Mustang ‘Smooth as Elk’
Sally” very nearly won the contest, but
just didn’t seem to fit this particular moose

(elk).

Things Get Ugly

Our entire office met, sorted through the
entries, and declared a winner. We also
selected the appropriate prize (and I know
this will come as a shock): the moose (elk)
head. We decided that the best way to
award the prize was simply to show up at
the client’s office, without an appointment
or hint that we were coming, and deliver
the head. Our concern, of course, was that
the client, so overwhelmed with joy,
would not keep the moose (elk), believ-
ing the prize to be overly generous. Hav-
ing decided on a winner, our associate,
David Parker, and 1, filled with the joy
Santa must feel on Christmas morning,
put the top down on my Mustang, placed
the moose (elk) head in the back seat, and
drove to the client’s office. Sure, a few
people stared, since they are not used to a
moose (elk) glaring at them from the back
seat, but it turned ourt to be a good
warmup for what was to come.

The client’s office is near Pike Place
Market, and the nearest parking is, I
would guess, 43 miles away. So we parked
the Mustang (probably in Everett) and be-
gan the long journey to their office, car-
rying the moose (elk) head.

We tried to be inconspicuous by wear-
ing sunglasses, but it didn’t seem to work.
After 20 or 30 miles we grew accustomed
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to the sarcastic comments. “Thats one
way to get ahead” seemed to be the most
popular barb. David kept asking if this
was in his job description. I assured him
it was.

Just when we were approaching the
home stretch, no more than a mile or two
from our destination, we ran into:

The Animal Rights Activist
“I can't believe you would walk the streets
of Seartle with a moose head,” she snarled.

“Its an elk,” I pointed out, hoping she
was o72lya member of the Save the Moose
League. “I can't believe it, either.”

“Elk, moose, who can tell the differ-
ence,” she hissed.

“Funny you should say that,” I com-
mented. “You see, this was a birthday
present...” I started to explain.

“Moose tastes gamier than elk,” David
blurted, not helping the cause atall. I later
found out that the elk was, in fact, shed-
ding on David at that moment, leaving
elk dust all over him, which could have
explained his lapse of sanity.

The woman again glared at us and
stomped off. Her miscalculation was that
she was going in the same direction we
were, giving the impression that she was
part of the entourage. She was obviously
not as accustomed to sarcastic comments
as we were, judging by the several shades
of red she turned as we progressed down
the street.

When we finally reached our destina-
tion, we couldn’t find the stairs up to our
clients office. Lugging the moose (elk),
we finally asked directions, but couldn’t
get a straight answer from anybody. They
probably didn' trust the sunglasses. After
an eternity, we found the hidden stair-
way to our client’s office.

I had wanted to make a favorable im-
pression because, although I have repre-
sented this excellent business for years, 1
had never met my clients in person. I am
sure they were impressed when we en-
tered, dripping with sweat, filchy with
moose dust and hair, holding a huge dead
animal head, announcing, “Hi, we're your

lawyers.”
Bur it was all worth it, because of:

Joy and Bliss
Never have I seen such happiness and joy
in people’s eyes as when we delivered that

moose (elk) body part. To say they were
overwhelmed would not be an exaggera-
tion. Speechless, wide-eyed, and unsus-
pecting. And I know your clients will re-
spond the same way, too.

In fact, overcome by this glorious
award, my clients forgot to express them-
selves in words. Using justa litde “author’s
license” and knowing full well by their
body language and gestures what they
meant to say, | will try to reproduce this
wondrous event.

Greg: “Despite my sweaty and disgust-
ing appearance, I am in fact a beloved
messenger. [ have come to announce that
you have won the Lawless Partnership
Name the Moose (Elk) Head’ Contest,
and this moose (elk) noggin is forever
vours.”

Rebecca, neatly swooning with joy,
didn speak, but I knew she was think-
ing: “Oh joy and bliss! Ever since [ was a
lictle gir]l T have wanted an moose (elk)
head, especially one with the antlers re-
moved so there are two holes in the top.”

Tim would have responded, but for
the torrent of emotions overcoming him:
“Yes, oh yes, I have lived a long and pro-
ductive life (mostly), and I have had many
good things in this life, but nothing can
compare to this, an award of a dead moose
(elk). Are they really cross-eyed in nature?”

I must confess we all got a little misty-
eyed at this point in the ceremony. Luck-
ily the sweat and elk dandruff that cov-
ered David and me helped hide this
breach of etiquette, but in some ways I'm
glad we could weep when happiness
abounded all around us.

Perhaps even more touching was the
generosity we witnessed berween Tim and
Rebecca, each insisting the skull would
go in the other’s office.

And then there was the search through
the office, trying to find out who entered
the contest. That noble person, not want-
ing all the glory, remained anonymous.

Yes, it was hard leaving that office in
downtown Seattle, but as I said to David,
“It is a far, far better thing that you did
today than you have ever done before.
It is a far, far better place he went than he
has ever been before.” Having boosted our
collections by 20 percent, given our cli-
ents reason for joy and celebration, and
touched and enriched so many lives, we

then bid Fluffy farewell. £




NOTICE OF APOLOGY

As a preliminary matter, I must apologize to the ap-
proximately 600 attorneys who erroneously received a
Washington State Bar Association mailing advising you
that you were delinquent in your license-fee payment.
The original license fee notice was confusing due to
an error which placed the amount of the license fee in
the wrong place, making it easy to miss the “+ $10.00
LECP” As a result, many attorneys paid $10 less than
the full fee.

The more egregious part of the mailing, however,
was the bold printing on the envelope, which advised
you (and all who saw the envelope) of your “Notice of
Nonpayment.” A number of you were embarrassed
by such notice — and understandably angry for the
error. Again, I apologize for this error and offer a brief
explanation for the envelope’s exterior declaration.

The statements are mailed in early December, and
are due February 1. If the statement is paid by March
1, you can avoid a 20% late payment fee. As a cour-
tesy, the WSBA staff sends a reminder notice in mid-
February to those members who have not yet paid.
These notices are sent via certified mail, “Return Re-
ceipt Requested.” Though WSBA staff continues to
debate the matter, it has also always put on the face of
the reminder envelope “Notice of Nonpayment.”
While a few members object to the display of the non-
payment notice on the envelope, most appreciate it,
since the notice is a “grabber” which minimizes the
chance that the envelope will be overlooked or ignored,
as the stakes for nonpayment are high. If payment is
not made by April 1, the next notice is a “Notice of
Suspension” — also denoted on the face of the enve-
lope.

Unfortunately, we are not able to identify all who
have erroneously received such “Notice of Nonpay-
ment.” To those of you who have complained or called
it to our attention, we have sent a letter of apology in
an envelope prominently marked on the outside “No-
tice of Apology,” as suggested by Bob Welden, Gen-
eral Counsel. We will do better.

Is Reciprocal Admission of
Lawyers a Good Idea?

by M. Wayne Blair

President

Washington Bar Examination, a good idea? Is it an idea

whose time has finally come to this state? At the WSBA
website (www.wsba.org) and in the March issue of Bar News
(page 56), you will find a proposed amendment sent to the
Washington Supreme Court recommending a new Admis-
sion to Practice Rule authorizing reciprocity. The Supreme
Court has published the rule and is seeking comment by April
30, 1999. The Board of Governors and the Supreme Court
invite your inpurt on this controversial rule.

I s the reciprocal admission of lawyers, without taking the

What the Rule Provides

This proposed rule, designated as APR 17, provides a proce-
dure for the reciprocal admission of lawyers without the re-
quirement that those lawyers pass the Washington Bar Ex-
amination. In essence, the rule provides that lawyers from other
states, territories or the District of Columbia, will be admircted
to practice law in Washington without the requirement of the
Washington Bar Examination, if the licensing procedure for
lawyers in that state, territory or the District of Columbia al-
lows for the admission of licensed Washington lawyers under
substantially similar conditions to those set forth in APR 17.

In order to qualify, a lawyer must present satisfactory proof
of both current good standing and admission to the practice
of law in another state, territory or the District of Columbia.
In addition, an applicant must meet the “good moral charac-
ter and fitness” requirement as set forth in APR 3(a). Under
APR 17, the Board of Governors would approve or disap-
prove reciprocal applications for admission.

Lawyer applicants for admission from states which require
passing the Multi-state Professional Responsibility Exam
(MPRE), or which require some period of active practice of
law before applying, would be required to pass the profes-
sional responsibility portion of the Washington Bar Examina-
tion, or meet a similar practice requirement. The applicant
would also be required to pay the same fee charged a lawyer
applicant currently required to take the Washington Bar Ex-
amination. This fee would include the fee paid t the Na-
tional Conference of Bar Examiners to conduct a character
and fitness background check on the applicant.

The primary benefit of APR 17 is to allow Washington
lawyers to apply for reciprocal admission to those states that
authorize reciprocity.
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Background

Between 1935 and 1947, Washington
provided for admission by motion of at-
torneys admitted in other jurisdictions
who met certain qualifications. In 1947,
that requirement was replaced with a sepa-
rate attorneys examination consisting of
one of the three days of the state bar ex-
amination. In 1977, when the Board of
Governors adopted a requirement that the
bar exam include a mandatory session on
the then Code of Professional Responsi-
bility (now Rules of Professional Con-
duct), the Board abolished the attorneys’
exam.

In 1983, the Board of Governors was
asked to consider adoption of a recom-
mendation from the ABA Young Lawyers
Division, which proposed a rule to pro-
vide for admission without taking the bar
examination for attorneys who had been
admitted in another state for “not fewer
than three years.” This proposal was re-
ferred to a WSBA task force on continu-
ing professional qualifications chaired by
James Danielson. The task force recom-
mended against adoption of a reciprocity
rule for the reason that it would “under-
mine the programs of the WSBA that seek
to improve lawyer competence.”

In 1996, a member of the WSBA once
again requested that the Board of Gover-
nors review the issue of reciprocal admis-
sion to the bar in Washington in the in-
terest of WSBA members who might then
qualify for reciprocal admission in other

states, specifically Alaska.

In March, 1997, the Board of Gover-
nots appointed a special committee to
again study whether the Board of Gover-
nors should recommend to the Supreme
Court that Washington establish some
form of reciprocal admission qualifica-
tions. Participating on the committee
were Mike Larson, chair; Barbara Harris;
Bryan Lane; Frank Slak, Jr.; Vicki Norris;
and General Counsel Robert Welden. The
committee recommended adoption of the
rule.

The Board of Governors approved the
recommendation of this rule to the Su-
preme Court at its meeting in September
1998. The Supreme Court has now pub-
lished the rule for comment.

Currently, 25 states, including territo-
ries of the United States and the District
of Columbia, have some form of qualifi-
cation for admission to the bar without
taking the state bar examination. Of those
states, 11 require some form of reciproc-
ity. All of these states require that the law-
yer applicant have some period of active
practice experience, such as five of the
seven years immediately preceding appli-
cation for admission.

Eleven states admit lawyers upon mo-
tion and payment of the appropriate fee.
Five states admit lawyers on motion, but
also require taking and passing the
MPRE. Nine states require some form of
reciprocity, and usually the MPRE. Our
neighbor states of California, Oregon and

FREE Report Reveals...

To Earn A Living

TRABUCO, CA - Why do some lawyers make a fortune
while others struggle just to get by? The answer, according
to California lawyer David Ward, has nothing to do with
talent, education, hard work, or even luck. “The lawyers
who make the big money are not neccessarily better
lawyers,"” Ward says. “They have simply learned how to
market their services.”

Ward, a successful sole practitioner who once
struggled to attract clients, credits his turnaround to a little-
known marketing method he stumbled across six years
ago. He tried it and almost immediately attracted a large
number of referrals. “I went from dead broke and drowning
in debt to earning $300,000 a year, practically overnight.”

‘Ward points out that although most lawyers get the
bulk of their business through referrals, not one in 100
has a referral system, which, he maintains, can increase
referrals by as much as 1000%. “Without a system,
referrals are unpredictable. You may get new business this
month, you may not,” he says.

Why Some Washington Lawyers
Get Rich... While Others Struggle

A referral system, by contrast, can bring in a
steady stream of new clients, month after month, year
after year, “Tt feels great to come to the office every
day knowing the phone is going to ring and new
business will be on the line,” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S., says that most lawyers’
marketing “is somewhere between atrocious and non-
existent.” As a result, he says, a lawyer who uses a
few simple marketing techniques can stand out from
the competition. “When that happens, getting clients
is easy.”

‘Ward has written a report entitled, *“How To Get
More Clients In A Month Than You Now Get All
Year!” which reveals how any lawyer can use this
marketing system to get more clients and increase
theirincome. Fora FREE copy. call 1-800-562-4627
for a 24-hour FREE recorded message.
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Idaho do not recognize any reciprocity.
Ten jurisdictions have some form of “at-
torneys bar exam.” These exams gener-
ally include a shortened version of the state
bar exam and some, or all, of the MPRE.
Since 1990, the number of lawyer appli-
cants taking and passing the full Wash-
ington Bar Examination are:

1990: 310 1991: 324
1992: 273 1993: 342
1994: 348 1995: 291
1996: 137

(data from winter exam only);
1997: 155
(data from the summer exam only);

1998: 216
(data from winter exam only).

Those who favor adoption of the reci-
procity rule argue that the practice of law
is increasingly national and international,
and that regulation of the practice of law
must respond in a reasonable way to this
changing practice. They argue that law-
yers do and will continue to move from
state to state more often than before and
that such relocation should be easier to
do. They see reciprocity as an advantage
to citizens or businesses that desire to
employ lawyers who practice in other
states.

Opponents of the rule, while they rec-
ognize that the practice of law is chang-
ing, argue that the change only weakens
the admission standards in Washington
and erodes the protections now afforded
in each state. Reciprocity is not, in their
view, “a good thing,” because new admit-
tees should be familiar with Washington
law and rules. Many would say there are
too many lawyers in this state already, and
we should not be encouraging even more.

The Supreme Court has asked for
comments by April 30, 1999. Please send
to the Supreme Court and me any com-
ments you may have on this proposed
rule. Is it an idea whose time has come,

or passed? What do you think? #

Supreme Court Clerk Temple of Justice
PO Box 40929
Olympia, WA 98504-0929

M. Wayne Blair, President
Washington State Bar Association
2101 Fourth Avenue, Fourth Floor
Seartle, WA 98121-2330




world-famous hockey player credited his hockey
A success to his ability to know where the puck was

going to be. Out on the ice, his constant job was to
survey all the action in an instant and, during that split sec-
ond, make a wise decision about where to go next.

When it comes to advances in technology, there’s a litde
more breathing room than there is on the rink...although
it may not be as much as we like to believe. Technological
change happens remarkably fast, forcing us more and more
to alter the way we live and work,

Lawyering in the 21st Century:
Skating to Where the Puck Will Be

by Jan Michels

Executive Director

Information Filtering and “Pushing”

Though global bandwidth (the size of the “hose” through
which data can flow) is expanding rapidly, the bandwidch
between our eyes and our brain is fixed. We need to manage
what we pur through this cranial bandwidth to make sure it
is what we need to accomplish our purposes. Managing the
deluge of information available to us requires electronic fil-
tering and organizing. Instead of surfing the Web for rel-
evant information, we will have customized data “spiders”
that will cruise the Web ar thousands

and to make choices and decisions
that we may not feel we had time to
consider. The pace can feel over-
whelming.

Though I'm not a real techno-
phile, I do keep my antennae up
about where technology is going and
how its evolution will affect the prac-
tice of law. In the future, the com-
petitive advantage will be in the im-
mediacy of response, strong client-

of bits a second and stack up, behind
our access point for our later con-
sumption, only that information we
choose to ingest. This will require
deliberate and careful judgment
about what information we want
and need, and careful programming
of data-spider delivery systems.

Bio-Molecular Management
Science is shifting from learning

service orientation, and the availabil-
ity/usability of information. Here, drawing on the thoughts
of Michio Kaku (Visions: How Science Will Revolutionize the
21Ist Century) as well as less scientific cyber-authors such as
William Gibson and Maria Doria Russell, I isolate some
factors which seem sure to affect the practice of law.

Integrated and Voice-Controlled Technology

Today’s technology will look and feel primitive in less than
two years. We're heading to full integration of e-mail, the
World Wide Web, television, voice and video: and we're
heading away from the need for a keyboard. From a single
workstation we will call up, listen to, watch, see, interact
with, direct, sort, create and disseminate data. Voice recog-
nition software is currently nearly 90% accurate, and sheer
demand will inch it toward 99.9% in short order. These
changes will likely mean that lawyers will have one fully
integrated workstation (or more) at home for business,
avocational and family activities. This phenomenon will
cause a shift in where and how “work” gets done.

about the natural order to manag-
ing and manipulating it. With our scientific ability to ma-
nipulate DNA codes, develop new non-naturally occurring
chemical compounds which result in new materials and sub-
stances, and imitate thinking with artificial intelligence, will
come the need to forge new law and precedent.

Beyond the Time-and-Space Paradigm

It used to be that certain information, court records for ex-
ample, was only in one place for one-at-a-time use during
set hours. Now much information exists on the Internet for
shared simultaneous use, anywhere. This alteration means
that travel times, parking and business-hour constraints will
disappear. When everything is available ac all times, off-hour
practice, cross-country transactions and international con-
sulting will invade the “last frontier”— the hours between
2:00 a.m. and 7:00 a.m.

Virtual Offices, Courtrooms and Meetings

With the support of high-speed, high-resolution, secure tech-
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$55.95

Binder & slipease, index tab set, printed stock certificates
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nology, event participants no longer need
to be there to be there. Meetings, deposi-
tions, conferences and even an entire le-
gal practice and court proceedings can
occur in “virtual reality” (the appearance
of the tactile world bur withourt the real-
ity of physical presence). Virtual appear-
ances will be holographic and very con-
vincing. The economic pressure to take
advantage of this technology will demand
its use. Technical and legal practice issues
will be resolved.

Conclusion

Psychologists tell us that stress builds when
we feel powetless over events that affect
us. That familiar swamped feeling is the
result of too many stimuli, coming too
fast and allowing too little control. The
trends noted above seem certain to con-
tribute to our increasingly frenzied pace.
They cannot be stopped. Rather, our fu-
ture success will be a function of our abil-
ity to learn about them, accommodate
their impact, and “skate to where the puck
will be.” #2

What Is Your
Client’s Business

Worth?

QUALIFYING THE ANSWER IS CRITICAL.

IN TODAY 'S CLIMATE, YOU MUST HAVE CURRENT, ACCURATE AND
RELIABLE VALUATION INFORMATION AVAILABLE TO YOU AT A MOMENT'S
NOTICE. SALES, SUCCESSION, ACQUISITION, BUY-SELL AGREEMENTS, DIVORCE,
ESTATE PLANNING,
tHE IRS —

THESE ARE REASONS WHY A THOROUGH, QUALIFIED VALUATION THAT CAN

WITHSTAND CHALLENGES MAKES SENSE.

.The

Hanlin

~ Group

ExrErT WITNESSES
CErTIFIED PUBLIC ACCOUNTANTS 9 VALUATION ANALYSTS
MEMBER: NATIONAL ASSOCIATION OF CERTIFIED VALUATION ANALYSTS
1411 Fourth Avenue 4 Suite 410 ¢ Seattle, Washington 98101
(206) 623-3200 # Fax (206) 623-3222

Email whanlinjr@aol.com




By Catherine Chaney & Anne Kysar

THE BECCA BILL:

Is the Cure Worse than the Disease?

ECcA HEDMAN'S tragic story provided
the political impetus to pass sweep-
ing legislation that gives the juvenile
court the power to jail children who
have not been convicted of a crime.' Becca
was subject to abuse at the hands of her bio-
logical parents and her adoptive brother. She

A “truant child”
is defined as a child
who has had
unexcused absences

_in a school year.

of or consuming alcohol without parental
permission, a court may grant an ARY peti-
tion on the basis that the child is “beyond
parental control.” Before an ARY petition
is granted, the law requires that parents at-
tempt some alternative to court interven-
tion or show “good cause why such alterna-

suffered from addiction and even lived on
the streets after running away from home.
When Becca was only 13 she was murdered
by a man who had paid her for sex.” The
state legislature responded to this tragedy
by enacting the “Becca Bill” in July 1995.°
The intent of the bill was to “empower par-
ents” by giving them power to deal with their
runaway, disobedient children or truant chil-
dren by having them locked up in juvenile
detention.* The bill provides juvenile court
judges and commissioners with the power to jail “Ac-Risk Youth,”
“Children in Need of Services,” and truant children for “civil
contempt’” if they violate a court order.” An examination of the
bill and its implementation show that the cure provided by the
“Becca Bill” may not adequately address the problems that these
children face. Indeed, in some instances the solution creared by
the “Becca Bill” may exacerbate these problems.

The Petition

THE STATUTE ALLOWS a parent to petition juvenile court to have
his or her child declared an “At-Risk Youth” (ARY) or a “Child
in Need of Services” (CHINS). Another part of the Becca Bill
authorizes a school district to petition juvenile court to have a
student declared a truant. Because these proceedings are ostensi-
bly civil, children are not afforded the due process protections
that apply in criminal proceedings.

A court must grant an “At-Risk Youth” petition if the allega-
tions in the petition are established by a preponderance of the
evidence.® The legislature defined an “at-risk youth” as a run-
away, a child who is beyond parental control, or a child who has
a substance abuse problem.” In practice, courts rarely deny ARY
petitions (or CHINS or truancy petitions, for that matter). For
example, if a child is engaging in behaviors such as staying out
after curfew or spending time with friends the parent disapproves

tives have not been attempted.™ In prac-
tice, courts construe this requirement loose-
ly: a counseling appointment will generally
satisty the requirement.

The legislature defined a “child in need
of services” as a child who is beyond paren-
tal control or a runaway and is in need of
services.” When a CHINS petition is grant-
ed, the child may be placed outside of the
home by the Department of Social and Fam-
ily Services. While a child or a parent can
file this petition, the court may not grant a child’s request to be
placed out of the home unless the child proves by “clear, cogent,
and convincing evidence” that placement outside the home is in
the best interests of the family and the child, that the child has
tried to resolve the problem, and thart the parents are unavailable
or the parents actions cause an imminent threat to the child."
Again, in practice, a parents petition to have his or her child
declared a CHINS is rarely denied while a child’s petition is
more likely to be denied.

A frruanTt caied” s defined as a child who has had unexcused
absences in a school year. Additionally, the statute requires that
the school take steps to reduce or eliminate the child’s absences
from school."" The school district or the parent may bring a tru-
ancy petition. A child appears at a truancy fact-finding hearing
without the benefit of counsel under the statute. As a result, the
school district is rarely tested on its statutory obligation of tak-
ing steps to reduce or eliminate a child’s absences from school.
[n most cases, the school district reports that it cannor carry out
this task because the student does nort attend school regularly, or
the school submits that they have carried our this starutory re-
quirement by scheduling a conference with the child and his or
her parent.

In one case, a juvenile court commissioner found a 12-year-
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old girl truant even though the girl and
her family are homeless and live in the
family car. The child had difficulty sleep-
ing and had trouble getting up for school
in the morning,. The court found that the
school had met its statutory burden to
take steps to reduce or eliminate this
child’s absences by scheduling a meeting
with her at school registration.

The Court’s Disposition Order

(ONCE A COURT GRANTS an “At-Risk Youth”
or CHINS petition, the court assumes
broad authority in writing “conditions of
supervision” for the child. The statute
authorizes a court to order a child to at-
tend school, counseling, substance abuse
treatment or “any other condition the
court deems an appropriate condition of
supervision.”"” In practice, the “conditions
of supervision” are long lists of rules for
the child to follow. The orders “often end
up being extensive lists of what the par-
ents want from the child .... The focus is
more on ordering the child to follow the
rules than on providing services to rem-
edy the problem.” The court typically
orders that a child do the following: at-
tend school regularly with no unexcused
absences, tardies or behavior problems;

obtain a drug and alcohol evaluation and
follow treatment recommendations; ob-
tain a mental health evaluation; submit
to random urinalysis; neither use nor pos-
sess non-prescribed drugs or alcohol; obey
a curfew; enroll in and attend individual
and family counseling; reside with par-
ents or in another court-approved place-
ment; have no contact with people the
parent disapproves of; refrain from physi-

cal or verbal abuse; and refrain from the
use of profanity. In some instances the
court literally micromanages the child’s
day. .[n one case, [he CDmI‘niSSioncr or-
dered a child to be in his room and in
bed by 9 p.m. or risk incarceration.

The statute provides that the court
“may order the parent to participate in
counseling services or any other services
for the child requiring parental participa-
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tion.”" Parents are rarely ordered to do
more than attend family counseling (and
sometimes the court does not require
this), enroll the child in school, and re-
frain from physically or verbally abusing
the child. Perhaps because the statute re-
quires the parents to pay for services,"” the
court is usually reluctant to order the par-
ent to attend parenting classes. Thus a
commissioner refused to order a father to
atfend anger maﬂﬂgeﬂ}eﬂt C!aSSCS even
though he admitted to getting so angry
at his child that he knew he frightened
the child and he had indicated his will-

ingness to attend the classes.

[N TRUANCY PROCEEDINGS, the court may
order a child to attend school or drug and
alcohol treatment.'® While the statute pro-
vides that the court may punish a child
or parent who fails to comply with the
court order (evidence of which the school
district must present),"” the statute does
not give the court authority to order the
school to provide services to the child.
Instead, cthe statute authorizes the court
to order the child to attend the same or a
different school, or alternative school pro-
gram." Thus, if a school has suspended a
child, the court can order the child to at-
tend school but cannort order the school
to reinstate the child.

Some ARY, CHINS and truant chil-
dren receive no services even when they
are court-ordered to participate in them,
as the statute does not entitle children or
parents to any services.'” While the court
may order psychological assessments, drug
and alcohol treatment or other services,
the court cannot provide these services to
a child. Thus, the child is dependent on
the parent to pay for and arrange services.
If'a parent is indigent or unable to access
services, the child may not receive the help
he or she needs. If resources are available,
the state may provide a family with up to
15 free hours of Family Reconciliation
Services counseling. This is a very valu-
able resource according to many families,
and is sometimes effective in helping fami-
lies work through problems.

Contempt Provisions

IF A CHILD VIOLATES a court order, the court
can jail the child for contempt. In truan-
cies, as well as ARYs and CHINS, the
court may jail the child for up to seven

days for failing to follow the court order.®
Neither RCW 13.32A.250(1) nor RCW
28A.225.090(2) provides for the standard
of proof, but both simply use the language
“failure to comply with court order.” The
statute does not explicitly provide that the
school should bring the contempt mo-
tion, but the practice is that the school
does so. In ARY and CHINS cases, the
statute provides that “a parent, a child”
(among other parties)*' may bring a mo-
tion for contempt for failure to comply
with the terms of the court order.”
Although the language of the statute

clearly limits the incarceration of a child
to seven days, it is the practice of some
juvenile court commissioners to jail chil-
dren “indefinitely” until the child “con-
vinces the court” that he or she will com-
ply with the court order. Because the “con-
ditions of supervision” are broad and of-
ten include extensive rules for a child to
follow, a child may be jailed frequently
and for minor infractions.” For example,
children have been jailed for swearing at
their parents or being late for curfew.
Although the statute authorizes the
court to hold a parent in contempt for
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failure to follow the court order, parents
are rarely held in contempt.* Children
often are reluctant to ask that cheir par-
ent be held in contempt or even to pro-
vide negative information to the court
about their parents. The ARY and
CHINS proceedings have been estab-
lished to “empower parents.” As a result,
the process disempowers children, some-
times even providing a means for their
further victimization. A child who knows
that his or her parent may jail him or her
for violation of a rule is especially reluc-
tant to disclose information of abuse be-
cause the child fears retribution from the
parent. For example, a child who was
jailed for running away from home in an
ARY matter confided in her attorney that
her parent was physically abusive — beat-
ing both her and her mother. This child
refused, however, to allow her attorney to
provide the court with this information
or to file a contempt motion because she
was distrustful of a courrt that had previ-
ously jailed her for running away from
home.

IN A TRUANCY CASE, only after a child was

':Mahj"bf',the.-thlldnen_ who
are in dire need of help have

been sexually and

physically abused....
Children who run away
from home are often trying
~ to escape this abuse.

jailed for failing to comply with the order
to attend school did she reveal to her at-
torney that her mother was battered by
the mother’s boyfriend. The boyfriend,
who apparently had beaten the mother
so severely that her eyes were swollen shut
for a week, had attended the school tru-
ancy conference at which school person-
nel wondered why the child was report-
edly staying out so late at night that she
could not wake up in time to take the
hour-long bus ride across town to get to
school. This child naturally enough felt
unable to tell anyone at the conference
that she was not comfortable staying
home because of her mother’s live-in abu-
sive boyfriend.
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Although the statute states that chil-
dren and parents should be treated equally
for the purposes of contempt, parents are
rarely held in contempt. In the rare in-
stance that a parent is held in contempt,
the parent is asked to pay a small fine. In
the authors’ experience, the court has
never jailed the parent for contempt in
one of these cases.

Problems Children Face

AYTHOUGH SOME CHILDREN who are sub-
ject to ARY, CHINS and truancy orders
may simply be engaging in expected and
obnoxious teenage behaviors because they
are struggling to find their identity as in-
dividuals, other children in this group are
in need of help because of inadequate
parenting and unhealthy family dynam-
ics.”> Many of the children who are in dire
need of help have been sexually and/or
physically abused. Indeed, “young people
who are in the juvenile justice system, in
runaway or homeless shelters, or in foster
care all report having experienced ex-
tremely high rates of sexual or physical
abuse during their childhood years.”*
Children who run away from home are
often trying to escape this abuse.”

A survey reported in 1994 by Seattle’s
Coalition for Kids and Families (now
Youthcare) showed that 35 percent of
runaways in King County reported that
they ran from physical abuse and would
recurn home if the abuse stopped. Twenty-
six percent of the children in the survey
reported that their parents had kicked
them out. Twenty-five percent reported
sexual abuse either by a parent or by some-
one else. According to Dr. Robert Dysher,
former director of Adolescent Medicine
at the University of Washington, “I've
been working with street kids for 30 years,
and T have seen very, very few of these
kids who come from really good homes
with care and affection run away. .. the[se]




are homes and kids who've grown up in
situations which most of us would feel
were absolutely intolerable.”

In addition to abuse, inadequate par-
enting is the cause of many problems that
affect these youth. The ARY or CHINS
cases in which parents allege that their
children are “[beyond parental control]
often reflect unreasonable rules and de-
mands made by parents who themselves
need counseling more than the young-
sters...[and] [e]ven more reflect inad-
equate skills in parenting.”* Indeed, stud-
ies indicare that youth who are engaged
in risky behaviors such as skipping school,
substance abuse, or other acting-out be-
haviors often have parents who lack nur-
turance, attention, supervision, under-
standing and caring.”

[N ONE cASE, a young girl who is the sub-
ject of an ARY petition returned to her
mother’s home one year ago after spend-
ing most of her life in foster care. This
child’s mother is a recovering alcoholic
who abused and neglected the child for
most of her life. The child suffers from
the effects of fetal alcohol syndrome as a
result of her mother’s drinking. The
mother continues to abuse the child by
calling her names, hitting her and kick-
ing her. The child now is faced with in-
carceration for running away from home.
The problems of parental abuse and in-
adequate parenting also affect truant chil-
dren in some instances. Additionally,
many of these children do not attend
school because school is not meeting their
needs. “Few youths are habitually truant
just for the fun of it...[tlhey are truant
because they can no longer endure the
frustration, the criticism, the humiliaton
of sitting day after day in classes where
they cant possibly succeed, cant under-
stand what is being discussed and prob-
ably can't even read the assignment.”™

Incarceration Increases Children’s
Problems

THE PROBLEMS OF ARY, CHINS and truant
children are often exacerbated by incar-
ceration. “The child who repeatedly runs
away from an unhappy home situation,
though having committed no offense, is
all too easily sent to jail by a frustrated
judge who has no other resources at
hand...the very policies meant for the

protection of these children sometimes
hurt these children.™

First, ARY, CHINS and truant chil-
dren are jailed alongside children who
have committed offenses (the equivalent
of crimes in the adult world) or who are
awaiting trial for alleged offenses. Most
runaways and truant children do not com-
mit crimes.” While some parents and
school officials think that the experience
of jailing their children with criminal chil-
dren will “scare them straight,” incarcera-
tion often exacerbates the problems chil-
dren face rather than alleviates them.™

ARY, CHINS and truant children who

are incarcerated form relationships with
offender youth and sometimes learn pat-
terns of criminal behavior while in jail. **
For example, one 13-year-old girl who was
jailed for running away from home met
her boyfriend in detention, a 16-year-old
boy who was awaiting trial for a felony
charge.’

Second, while incarcerated, ARY,
CHINS and truant children may not have
access to education. When ARY, CHINS
and truant children in King County are
jailed, they first go into an intake unitand
are not sent to classes. Children frequently
miss one or two days of school when they
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are incarcerated. Even if these children
eventually leave the intake unit and re-
ceive access to education during their in-
carceration, their special-education needs
are usually not met. Generally, a child’s
special-education records are not received
by detention staff before they are released.

Third, incarceration is often stigma-
tizing and negatively affects a child’s view
of him- or herself, “[Bleing treated like a
prisoner reinforces a child’s negative self-
image. Even after release, a juvenile may
be labeled as a criminal in his [or her]
community as a result of his [or her] jail-
ing, a stigma which can continue for a
long period.™” For a child who has already
suffered from abuse, this stigmatization
can be especially debilitating,

Solutions
Tue “Brcca Bui” has notaccomplished
the goals that it set out to achieve. In our
experience, giving parents the ability to
jail their children sometimes increases
family disharmony and problems for chil-
dren. As a result, our community should
develop workable solutions to meet the
needs of these children and their fami-
lies.

First, children and families should be

When a good, safe

_home is not available,
children should be pro-
vided with a long-term

_placement that meets their
_ needs. The Hope Act,
currently in the state
Ieglslature, would provide
children with many of
these needed services.

entitled to receive services to address the
problems that the family faces. If families
cannot afford these services, the state
should provide these services without fi-
nancial barriers. When a good, safe home
is not available, children should be pro-
vided with a long-term placement that

meets their needs. The Hope Act, cur-
rently in the state legislature, would pro-
vide children with many of these needed
services. Jim Theofelis, an advocate for
homeless youth who helped draft the bill,
says the Hope Act could be the “service
provision to the Becca Bill."™ It would
help prevent children from going to the
streets by providing them with the ser-
vices they need to stay at home, such as
social workers to intervene early once chil-
dren run away. If children do not have a
safe home, however, the Act helps chil-
dren plan for their future by creating long-
term housing. To stay in the housing,
teens must work with a counselor to de-
velop life skills such as money manage-
ment, employment and health care.”” Ac-
cording to Theofelis, “The Hope Act
strives to tell each of these young people. ...
that no matter how angry, scared and iso-
lated they may feel, there is an opportu-
nity for health, healing and self-responsi-
bility. ™0

Second, the incarceration of ARY,
CHINS and truant children for contempt
should be ended.*! Jail should not be used
as a form of behavior modification. In-
stead, services which address the cause of

a child’s behavior should be provided to
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children and families. If courts continue
to jail ARY, CHINS and truant children,
these children should never be jailed with
offender youth. Instead, these children
should have access to safe, supportive en-
vironments, such as independent living
programs, where they can receive the help
they need.

Finally, the focus should be on early
prevention of abuse and neglect. Early vio-
lence prevention programs, prenatal care
and health care are necessary to create
healthy, well-adjusted teenagers. The
more than 16 million dollars used to sub-
ject children to the court system would
be better spent on preventative programs
which protect children from abuse and
provide parents with skills to raise healthy
children.? #y

Catherine Chaney, J.D., George Washington
Uizivm‘sity, National Law Center, 1991, is in
private practice in Seattle. She was employed
at the Seattle—King County Public Defender
Association in Seattle almost seven years,
during which she represented children in
ARY, CHINS and truancy matters for nine
months. Anne Kysay, J.D., New York Uni-
versity School of Law, 1997, is a Soros Justice
Fellow at the Public Defender Association.

As part of Ms. Kysar’s fellowship, she repre-
sents children in ARY, CHINS and truancy
matters. The views expressed in this article
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Seattle-King County Public Defender Office.
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A Client’s Perspective
on “Legal Divorce”

by JOSEPH SHAUB

@ VERY PERSON | kNOW who has

been through a divorce hates law-

vers.” It was an ofthand comment
by a therapist friend of mine, but I couldn’
get it out of my head — because it re-
flects a deep, and broadly held, frustra-
tion with the management of legal divorce
and its practitioners among the legal lay
public. This wasn’t the first time I had
heard these sentiments expressed.

For the past few years, I have given a
talk entited “Family Law for the Mental
Health Professional.” Its purpose is to edu-
cate therapists about law and
demystify the process and its practi-
tioners. In their feedback, these
counselors have registered common
criticisms of the legal profession.
Often, they reflect a failure to un-
derstand our training, goals and ethi-
cal constraints. Yet, more frequently,
they reveal the consequences of an
“over-focus” by lawyers on a limired set
of concerns, leaving other vital interests
ignored or even damaged in the process.

Once we “zoom out” and gain a
broader view of divorce, it becomes easier
for us to understand thar lawyers are only
one part of a wildly complex set of inter-
actions, concerns and decisions. Even the
most experienced among us tend to lose
this perspective. The comments I hear
from therapists and their clients regard-
ing attorneys can be distilled down to the
following observations, which may serve
to widen our perspective in assisting those
we serve.

A Limited Part of a Larger Process

FAMILY 1AW ATTORNEYS see divorce as a
problem which they are uniquely quali-
fied to solve, tending to treat it as an iso-
lated event. While that may be true for
the attorney who obtains the decree and

supporting orders, and then moves on to
the next case, for each divorcing indi-
vidual, it is 2 process.

Divorce is a long climb back from de-
spair and personal chaos. A study many
years ago attempted to quantify the sever-
ity of various psychosocial stressors people
experience in their lives, from devastating
illness to speeding tickets. The research-
ers found that the greatest stressor was the
death of a spouse or child. The second
greatest was divorce. The remaining life
events fell away sharply in their intensity.

In divorce, regardless of whether you leave
or you are the one who is left — and most
studies conclude that scarcely any divorce

is a truly mutual decision — each person

has a unique and difficult struggle.

Divorce involves myriad deep psychologi-
cal anchors which are violently dragged
up from their mooring. Is there a person
who did not embrace some image or ideal
of how they wanted their future partner-
ship to look? The depth with which we
touch each other in our intimate lives is a
product of these very early dreams and the
legal aspects of the dissolution (the dissolv-
ing) of these visions are but a blip on the
screen (a most expensive blip to be sure,
but a blip nonetheless).

Paul Bohannon identified “Six Stations
of Divorce” — the emotional, legal, eco-
nomic, coparenta], community and psy-
chic divorces (loosely arriving in that or-
der).! When the lawyers have achieved
their final judgments and move on to the
next case, the divorcing parties are locked
together for years afterward. They still will
be talking to their families and friends
about their “ex”; they still will be able to

push one another’s buttons; they will
struggle with self-doubt (usually unex-
pressed), often descending into alcohol,
work, sex, rage or other addictions; they
will wonder if they are attractive, sexual
or self-sufficient.

In divorce, regardless of whether you
leave or you are the one who is left —
and most studies conclude that scarcely
any divorce is a truly mutual decision —
cach person has a unique and difficult
struggle. One person usually gives up on
the marriage before the other. Bruce
Fisher, in his exceptional guide to post-
divorce recovery entitled Rebuilding, calls
the two roles the “Dumper” and the
“Dumpee.” The Dumpee, of course, is
left to bear the greater brunt of the emo-
tional trauma brought on by the divorce.
There is great, often tragic, pain. There is
deep, often volcanic, rage. Observers of
the process counsel that many years may
pass before the Dumpee can move on (ex-
perience “divorce recovery”). The person
who decides to leave is saddled with enor-
mous, often debilitating, guilt. “I'm a ter-
rible person.” “I have destroyed my
family.” Of course, to get the
Dumpee to appreciate the pain of
the Dumper is one mammoth (and
often futile) rask. People approach
this crisis with varying degrees of in-
tegrity. Yet, to automatically brand
one person as a victim and the other
as a perpetrator is both misguided
and destructive.

Whether one is the Dumper or
Dumpee, it takes years to sort out a new
life. If the partners never had kids and
can just break off any future contact, they
can go about their wound-licking and life
reconstruction in isolation. But if they
have children, they are locked together
and each has an interest in the other’s re-
covery. In a fundamental sense, they can-
not be adversaries.

Abigail Trafford describes the six-
month period after separation as a “sav-
age emotional journey” and she terms it
(and her book) Crazy Time.* Some ob-
servers have even opined that it may even
take half the length of the marriage to re-
construct a new life. The most common
estimate given, however, is two years.

Lawyers would be well served by em-
bracing the knowledge that the interests,
values and concerns which they represent
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are only a very small part of the kaleido-
scope of challenges which their clients
face. They disregard these other elements
— and the impact their work has upon
them — at the peril of their clients long-
term best interests.

Lawyers are Trained to Make a Bad
Situation Worse

Wrisn [ sHarr this one with therapists I
usually get a big laugh — it lets them ex-
press their distrust for lawyers and their
lack of understanding of what drives us.

The legal divorce is extremely complex
and the time has long since passed when
only the least qualified practitioners would
become matrimonial attorneys, for want
ofanother specialty that would have them.
As a matter of purely legal analysis, the
characrerization and division of commu-
nity estates which might consist of a suc-
cessful start-up company, private disabil-
ity insurance payments, stock options or
intellectual property interests present the
kinds of challenges thar lawyers can sink
their teeth into. The analysis, negotiation
and litigation skills required for the effec-
tive practice of family law are consider-
able. Additionally, knowledge of running
a successful business, taxation, real estate,
property valuation and an array of other
intellectually challenging areas is also re-
quired. Yet, while this necessitates a vari-
ety of knowledge and skills, there is an
over-focus and serious limitation of per-
spective. This is exacerbated by the very
foundation of our professional lives— our
legal education and training,

We learn the law by studying the ad-
versarial system through casebooks. The
litigators among us are bred in a system
in which winning is the highest value. You
can settle, but ir still had berter be a “win.”
Yet litigating divorce is like pouring gaso-
line on a fire. The divorce litigator fans
the embers of distrust white-hot by speak-
ing in language of entitlement, locks their
client into intransigence when they readily
agree to castigate the other party and sows
the seeds of prolonged bitterness by fail-
ing to inquire what the other side needs
in order to accept the resolution and work
with the former spouse in the coming
years.

The lawyer is trained to look at the
other person’s position critically, in an ef-
fort to undercut the adversary’s argument
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We learn the law by
studying the adversarial
system through casebooks.
The litigators among us are
bred in a system in which
winning is the highest value.
You can settle, but it still had
bhetter be a “win.”

— to prevail. The mistakes by the other
party — their foolishness, vindictiveness,
acting out through confusion or fear —
bring on your judgment. He or she is a
“jerk” or “crazy.” You write incendiary let-
ters to satisfy your angry client. You're
tough, because, after all, you are a lawyer,
not a therapist. Then, when the rawest of
wounds are inflicted, you make sure your
client has a therapist to handle the fallout
and you move on to the next case.

UCLA law professor and legal ethicist
Carrie Menkel-Meadow expressed a
broadly-felt concern for this attitude when
she wrote:

.. wish to confront — the way our le-
gal system asks us to wage war, without
seeing the person on the other side. For
lawyers work, like soldiers work, has been
Justifted by its role morality. We permit
these specific actors to engage in bebav-
iors that we would ordinarily condemn
because their roles, performed within a
morally defensible situation, war or liti-
gation, require it. We ng/ﬁ examine bow
the imagery of war, scarcity, and zero-
sum assumptions is also the imagery of
our legal system.

Beyond the complaints and debates
about the treatment opposing lawyers
afford each other and each others’ clients
is the decper problem of trying to under-
stand what the actors on the other side
are trying to accomplish with their law-
suits or legal matter as an expression of
their humanity... [Iln litigation, finding
out what the other side really wants, as
opposed to making general assumptions
about the other side, could facilitate more
effective dispute resolution, as well as
transaction planning.”

While the provision requiring “zealous
representation” has been stricken from the
Canons of Ethics, the attitude born of law

school education and professional train-
ing cannot be so easily eliminated. No
other professional trait, however, causes
more damage to clients or greater alien-
ation from those in the attorney’s personal
orbit.

Judges Do Not Dispense Justice
Trerarists GeTa big kick out of this one,
too. But it’s true — to the chagrin and
disappointment of the judges themselves.
The so-called “litigation explosion” which
has reached down into every trial court
in the country was described this way by
Chicago Law School Professor Mary Ann
Glendon in her recent book, A Nation
Under Lawyers:

“While ambitious judicial review was en-
Joying an Indian Summer in the nations
high courts, the daily work of every fed-
eral and state judge in the land was be-
ing transformed by a changing and rap-
idly expanding caseload. By the 1980s,
the situation had reached cvisis propor-
tions. Some court systems were in
gridlock. The causes included the increas-
ing resort to litigation by previously court-
shy businesses; the war on drugs; the green
light the courts had given to rights-based
claims; a host of other new judge-macde
and statutory causes of action; the cre-
ation af new crimes; and mass tort ac-
tions such as the asbestos and Dalkon
shield litigation.... Todays judges are so
busy that, as one federal district judge
has remarked, even Learned Hand could

no longer be Learned Hand.™

Against this backdrop, we are faced
with clients who want “justice.” They
want their story heard. They want vindi-
cation.

In perhaps the best available discussion
of the practice of family law, Austin Sarat
and William Felstiner’s Divorce Lawyers
and Their Clients — Power ¢ Meaning in
the Legal Process — the authors observe
that, “Even in the era of no-fault, divorc-
ing parties come to lawyers with a story
to tell, a story of who did what to whom,
astory of right and wrong, a story of guilt
and innocence.™

The truth, of course, is that virtually
no client will achieve this judicial /mpri-
matur. They want to tell their story, but
they will probably never be sworn as a




witness (unless it is at their deposition —
certainly 7ot a forum for them ro tell their
story in its most favorable light). They
want the judge to see that they are right
— but seldom will the court make a de-
cision based upon only one party’s view
of the marriage and its end.

Stephen Adams is the foremost family
law educator in California (and, perhaps,
the country). He lectured a hall full of di-
vorce lawyers one day years ago abour the
practicalities of running a matrimonial
practice. He told how he instructed his
clients to go down to court a week before
their hearing was scheduled to “get com-
fortable with the courtroom.” What he
intended was that each person, their sense
of righteousness and hunger for vindica-
tion gripped tightly as they entered the
courthouse, would watch the judge “slash,
burn and plunder” the litigants’ positions,
deny them any opportunity to speak, and
malke unfathomable decisions. This is how
“justice” is experienced by today’s family

law litigant — particularly in this age of

no-fault. They will not get their “day in
court” and they often will not believe jus-
tice has been done.

As Sarat and Felstiner also observed,
lawyers often describe the legal process as
plagued by the very absence of order and
fairness that clients thought they would
get from a judge. As they note:

Leawyers attempt to draw rigid bound-
aries demarcating the legal as the domain
of reason and instrumental logic and the
soctal as the domain of emotion and in-
tuition. Attempting to distinguish the
legal from the social excludes much that
is of concern to clients...As lawyers de-
scribe the legal process itself, a process in
which personal idiosyncrasy is as impor-
tant as rules and reason, in which con-
[fusion and disorder are as prevalent as
clarity and order, in which the search for
advantage overcomes the impulse toward
[fairness, the factors claimed by the ideol-
ogy of separate spheres to be outside the
law seem quite vividly alive on the
inside... For clients, this is a difficult and
disappointing message. They come to the
divorce lawyer’ office believing in the
efficacy of rights in the legal system only
to encounter a process that not only is
“Inconsistent,” but cannot be counted on
1o protect fundamental rights or deal in

a principled way with the important
matters that come before ir.’

Thus, while the reality may be debatable,
judges are certainly not perceived by the
parties to a divorce as dispensing reasoned
justice, crushing their most fondly held
expectations.

Anxiety and Projection

A FUNDAMI psychological defense
when we are under a great deal of stress is
projection. Philip Guerin, Jr. and his as-
sociates in their excellent work, The Evalu-

ation and Treatment of Marital Conflict,
describe projection in this way,

In reaction to emotional pain or upset,
we all have an automatic emotional re-
[lex that places the cause of that pain or
upset outside ourselves. The more intense
this projection becomes, the more it pro-
duces an experience of victimization and
a tendency to hold others vesponsible for
the way we feel and act. It demands that
others change, instead of allowing us to
take responsibility for our own behavior
and emotional reactions. The opposite of
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projection is self-focus, the ability to see
ones own part in an emotional process.”

It is here that the adversarial training
and orientation of lawyers is most apt to
cause trouble. It is axiomartic that the
greater an individual’s level of anxiety, the
more intense will be their defensive re-
sponses. A characreristically distruscful

person will bloom full-on paranoid un-
der intense stress. A dependent personal-
ity will dissolve into nonfunctionality as
the legal divorce gears up. The natural
tendency to project when angry will ex-
plode during divorce. Speaking with law-
yers; paying lawyers; negotiating the loss
of possessions; being deposed; going to
court — all of which comprise the daily
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tasks of lawyers — spike a litigant’s anxi-
ety. If the accorney joins with his/her cli-
ent in round condemnation of the other
party, then they have permitted them-
selves to be exploited as an instrument of
the client’s projection.

Yet, woe to the lawyer who dares to
suggest that the opposing party feels he
or she got a bad deal, or feels “screwed”
by the process. Thus, the very informa-
tion which must be imparted to a divorce
litigant, in order to normalize their expe-
rience and get them to move on, is with-
held by the attorneys, fearing a massive
crisis in confidence by their client.

Client Maintenance and Control Are
Competing Goals

DIvORCE LITIGANTS often get decidedly
mixed messages from their attorneys. Itis
no wonder that many come away from
the process feeling used. In its simplest
terms, the lawyer tells the client how good
their case is in order o cement the rela-
tionship, and then tells them whats wrong
with the case in order to move the client
toward settlement. In reality, this practice
can be quite subte, and this subtlety leads
to the justification or denial of the prac-
tice itself.

This tension was described by Craig
McEwen and colleagues in a 1994 article
in Law and Society Review entitled “Law-
yers, Mediation and the Management of
Divorce Practice™

[A]ttorneys must constantly demonstrate
their identification with a clients inter-
ests and needs. Lawyers thus may build
client trust by accepting and supporting
a clients world-view. At the same time,
however, lawyers must try to act as ob-
Jective and skeptical advisors. The skeptics
role often means telling clients things they
do not want to hear and wurging compro-
mise, thus placing in jeopardy the clients'
trust in them das vigorous allies.”

The language which prevails at the out-
set of a case is replete with references to
entitlement. Knowing that there are many
practitioners who would gladly offer their
services in the community, a lawyer does
not want to dishearten the potential cli-
ent by highlighting the weaknesses of the
case.




Sarat and Felstiner made the follow-
ing observation:

Throughout their meetings with their
lawners, clients keep the question of mar-
riage fatlure very much alive in their
minds. They tall about the marriage in
terms of guilt (their spouses) and inno-
certce (their own)... Even though law re-
[form makes such questions legally irvel-
evant and gives lmvyers an excuse to ig-
nare ar evade client characterizations,
clients continue to think in fault terms
and to attribute blame to their

spouse... They contest the boundaries of

law and seek to open 1t up to a broader
range of concerns... Lawyers resist by
avoiding discussion of who did what to
whom during the marriage...(They) join
with, and validate, the clients' vocabu-
lary of blame only when necessary to re-
assure wavering clients of the correctiess
of their decision to secure a divorce.”

Then, as the case progresses (and the
fees are billed) the weaknesses of the
client’s position presses more and more
to the forefront, Their enthusiasm is con-
fronted by the atrorney’s advice to wane
and, as Sarat and Felstiner note:

[a] costly, slote, and painfud pracess might
be justifiable if it were fair, reliably pro-
tected important individual rights, or
responded to important human concerns.
Law talk 15, however, full of doubrs about
whether the legal process even aims at
meeting those goals."’

Small wonder that the client emerges from
the process fecling emotionally shredded.

Conclusion

“ZEaLous apvocacy” has been stripped
from our canons of ethics. The alterna-
tive dispute resolution movement is gain-
ing more adherents. Advocates of “unbun-
dling” of legal services are currying greater
interest among us. There is a dawning
understanding that the injuries inflicted
by the litigation process, and the vaunted
“adversarial system of justice,” outweigh
their benefits — especially in the eyes of
the lay public, whom we serve. While
these limitations are most painfully expe-
rienced by our divorcing clients, they are
felt in virtually every area of legal prac-

tice. It’s time we responded and funda-
mentally reconsidered our role in help-
ing our clients resolve the often painful
conflicts of divorce. #s

Joseph Shaub is a family law attorney and
mediator, as well as a certified marriage and
family therapist. He is an instructor at the
University of Wiashington Law School in
Interviewing and Counseling for Latgyers
and at Antioch University/Seattle in Family
Systems Theory, Ethics and Mediation.

He can be reached by e-mail at
Fshanb@uro.com.
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Book Review

The Memoirs of Stu Oles:
a Review of On Behalf of My Clients

On Behalf of My Clients:

A Lawyer’s World-Wide Career
by Stuart G. Oles

Cape St. Mary Books, 1998

250 pages

Paperback, $14.95

et me announce my conflicts of
interest right away. I like and
4 respect Stu Oles. Notonly that,
but I am a partner in the law firm of
which he is a retired senior (and
named) partner, although he and 1
never really practiced law together. 1
joined the firm in September 1990,
and he retired from the firm and the
practice of law a few months later. (I
like to think there was no connection,
but who knows?)

The book is Stuart’s memoirs of his
personal and professional life spanning
the 40+ years from the end of World
War II to 1990.

Memoirs can be an awful lot like a
multi-page Christmas letter, filled with
bragging about yourself, your kids, etc.
All memoirs are like that, but three
things save this book from being te-
dious. First, as many who know Oles
will actest, he is a natural raconreur.
His eye for detail makes a good story
worth telling, in either oral or written
form. I received my copy of the book
on a Friday afternoon. Its a 250-page
paperback, so I planned on reading it
on airplane flights. But [ made the mis-
take of reading the preface and intro-
duction on the ferry ride home that
night and I was hooked. I finished it
that weekend.

The second reason the book is emi-
nently readable is that Oles is so suc-
cinet in his storytelling. He does not
dwell on each and every case, going
for pages and pages of “and then I
asked this question.” He hits what he
believes are the highlights and moves

by James F. Nagle

55 ®
On Behalf of My Clients

A Lawyer's World-Wide Career

Stuart G. Oles

Cape St Mary Books
Seattle, WA

on. For example, he discusses one case
in 3-1/2 pages. In fact, one of my criti-
cisms of the book is that for some of
the cases, I would have preferred a
lengthier discussion.

Third, Stu Oles has led an interest-
ing life. These memoirs trace the
growth of the legal business, not only
in Seattle and Washington State, but
also in Alaska as it made the transition
from a territorial frontier to our 49th
state. The book is sprinkled with the
names of people, projects and events
which have made the Northwest col-
orful. His portrayals of the characters
(in every sense of the word) dotting
the Alaskan system of justice are espe-
cially good.

Oles’ legal career was interesting be-
cause it was so varied, not only in sub-
ject matter, but also in location, rang-
ing from the Northwest to Puerto
Rico, Europe and Manila. He is best
known as a construction lawyer, and
indeed is a legend in thac field. I can’
go to a national conference without
someone asking me to give regards to
Stu. The cases he handled involved
some of the largest projects in the
Northwest: the Kingdome, the Float-
ing Bridge disasters, Gorge High Dam

and many others. But he handled far
more than just construction matters.
He was heavily involved in Teamster
cases in the 1950s, when suing the
Teamsters could be both profession-
ally and personally life-threatening. He
also recalls his days as Chief Civil
Deputy Prosecutor of King County,
including the memorable time that,
gun in hand, he raided a slot machine
establishment only to find that the only
patron was a superior court judge.

emphasize that these are memoirs.

Anyone reading a biography or his-

tory of a certain period would ex-
pect it to be balanced, objective and
comprehensive. Memoirs are not.
They are, virtually by definition, per-
sonal, subjective and selective. I am
sure not all will agree with his portrayal
of individuals and events, especially
trials, Oles was an extremely zealous
advocate. (He acknowledges that one
large client, a California corporation,
asked him to handle a matter in Ari-
zona when the corporation’s person-
nel heard the government’s officials
refer to Oles as the “biggest SOB” they
had had to deal with in years.) That
zealous, hard-nosed advocacy carries
over in the book. While Oles does dis-
cuss some of his losses, almost invari-
ably the losses are attributed to the stu-
pidity of the trial judge or being
“hometowned” in that particular ju-
risdiction. But even with that subjec-
tivity, the book is well worth reading.

This is not a history boolk, bur Oles’
recitations of his career, starting from
his days as a King County Prosecutor
through his involvement in some of
the Northwests major trials, includ-
ing the Grant County grand jury es-
capade, provide the reader with many
insights into Northwest history.

This is also not a law book. As |
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recall, only one is case cited in the
book. (I wish there were more; Oles
was involved in many of the landmark
cases in construction law, and [ would
have loved to read some more details.)
But there are plenty of pithy observa-
tions that involve trial practice or the
practice of law in general that simply
are not taught in law school. Oles por-
trays a practice of law that is slowly
dying, where an individual could truly
be a big-name trial lawyer and also a
general practitioner who would serve
as guardian or trustee for elderly cli-
ents and their children.

The book also illustrates some of
the unfortunate aspects of the practice
of law. In one incident, Oles reports
how he had to pay a $5,000 consult-
ing fee to one Seattle lawyer in order
to get a meeting with the state’s gover-
nor. Another incident involving the
governor of another state should dis-
abuse anyone of the notion that gov-
ernors don't have the ability to affect
the decision of an appellate court.

Oles does sprinkle a lot of names
throughout the book: Governors Dan
Evans and Al Rosellini, Senators Rob-
ert Taft and Barry Goldwater, John
Ehrlichman, Richard Nixon. Lest you
think this is just a book of name-drop-
ping, let me balance that perception
by also noting that Oles devotes more
pages to Rusty, the truck driver from
Arizona, than all of the aforemen-
tioned big names combined.

" he most enjoyable aspects of
the book are Oles’ descriptions
& of his ability to juggle an ex-
tensive and literally worldwide law
practice with what seems to be an al-
most full-time involvement in civic
affairs and a host of other endeavors,
especially church activities. (Indeed, his
other book is the collection of sermons
he has given over the years.) His law
practice propelled him to be active for
many years in State GOP politics, of-
ten chairing the State GOP conven-
tion and even being touted as a candi-
date for governor. He did all chis while
raising a family.

Most memorable is not his discus-
sion of legal arguments, his argument
before the United States Supreme
Court, or his confrontations with
Bobby Kennedy and Pierre Salinger re-
garding the Teamster fights in the
1950s. It is that as a young partner on
vacation with his family, the firm’s se-
nior partner, a legendary autocrat,
called him and wanted him to return
for some matter. Oles refused, believ-
ing that the time spent with his family
was not only important for his family,
but also for his own mental health.

At numerous Bar Association meet-
ings we have had discussions dealing
with the quality of life for lawyers to-
day. Our focus normally turns to three
different scenarios (and often one in-
dividual can have two or three). First
is the individual who is burning out
and wants to leave the legal profession
and go into something (anything!)
other than the law. Second is the indi-
vidual who focuses all of his or her
energy on the law to the detriment of
family — often going through two or
three marriages. Third is the individual
who so loves the law or so needs it that
he or she simply has no other outside
interests and is unable or unwilling to
retire.

Oles clearly does not fit into any
one of those molds, and as a result
should be a model, not only for law-
yers but all professionals. He has been
married to the same woman for almost
50 years and has raised three sons, all
of whom are well established and have
good relationships with their father.
Oles is now enjoying his retirement—
reading, playing tennis, and raising
cattle— at his homes on Lopez Island,
in Hawaii and in Seattle.

Whether you like Stu Oles or not,
whether you like his politics or not (he
is a conservative Republican), whether
you agree with his recollections of cases
and other events, you have to admit
he had his priorities straight. The book
attests to that, and for that reason alone
1s well worth reading. #

APPELLATE LITIGATION

The appellate
lawyers at
Maltman, Reed
are available to
help you with your
next appeal.

Douglass A. Narth

Michael T. Schein

Recent, successful
appeals include:

Douglas W. Ahrens

Trial De Novo
Roberes v, fohnson, 137 Wn.2d ___ (1999)
Equitable Mort. & Unlawful Detainer
Yearson v. Gray, 90 Wn.2d App. 911 (1998)
Personal Injury
Puemaroffv. Allen, 89 Wn. App. 928 (1998)
Collateral Estoppel
Hinton v. Johnson, 87 Wn. App. 670 (1997)
Contractor Registration Act
Lee v. Ferryman, 88 Wn. App. 613 (1997)
Trust Litigation
Estate of Tosh, 83 Wn. App. 158 (1996)
Evidence
Reese v. Stroh, 128 Wn.2d 300 (1995)
Property Division
Inn Re Marviage of Shore, 125 Wn.2d 865 (1995)
Attorneys Fees
Deinpere v. Nelson, 76 Wn. App. 403 (1994)
Child Support
Marriage of Stenshoel, 72 \Wn. App. 800
(1993)
Trial Practice Rules
Bryant v. Patmer Coking Coal Co., 67 Wn.
App. 176 (1992)
Motions to Vacate
Vaughn v. Chung, 119 Wn.2d 273 (1992)
Service of Process
Romjue v Fairchild, 60 Wn, App. 278 (1991)
Insurance
Tissell v. Liberty Mutual, 115 Wn.2d 107
(1990)
Business Torts
Hu_ﬁ[’r v, State, 110 Wn.2d 415 (1988)
Workmen’s Compensation
Dennis v. Dept. of Labor and Ind., 109
Wn.2d 467 (1987)

Maltman, Reed, North
Ahrens & Malnati

1415 Norton Building « 801 Second Ave.
Seattle, WA 98104

(206) 624-6271

April 1999 - Washington State Bar News 33




E-MAIL:

Privacy in the Workplace

(and Other Fictions)

stimates hold that two-thirds of
employees in medium-sized and

large companies now have access

to the Internet, compared to a scant frac-
tion of that less than four years ago.
Where we once automatically reached for
the telephone to communicate with cli-
ents or other attorneys, we how see a sig-
nificant increase in a reach to the PC
keyboard to accomplish the same tasks.
Some of us are finding that our larger
clients even insist on the use of e-mail as
a reqms:te to rep{esenratmn There i
certain wisdom in this requiremepg
The ancient battle of ‘pho
quickly yielding to a more
excha_nge ofinformation tha¥g
quire the coordination of bodies 1Y

and time. The recipient of an e-m¥g ¥
- query is afforded more time to consider

the question or comment, and subse-
quent neply, without the pressures inher-

ent in society’s imposed displeasure with
long pefiuds of silence in face-to-face

conversation (a displeasure that has car-
ried over to telephone conversations as a

natural extension), Moreover, e-mail pro-

vides us with the capability to have dis-
cussions with multiple participants, all
receiving identical comments and re-
sponses, on a spontaneous basis and ab-
sent the frustrations of coordinating a
“meeting.” All these benefits, however,
carry inherent liabilities. When we hang
up the phone, or walk away from a meet-
ing, unless the conversation has been
otherwise recorded, or notes taken, spe-

cifics of the exchange are available c‘)fﬂ)k,\

as subjective recollections of the indi-
viduals involved. E-mail, as many litiga-
tion defendants have so ruefully discov-
ered, is typically saved and subsequently
accessible by those not a party to the
“conversation” (frequently, much to the
chagrin of the sender and recipient).
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the messages, some are djscovermg that

Even if the, sender and recaplent delet&

their empl oyersg fo]lomng the increas-
ing trend of copying all e-mail to and
from their companies while it is “in tran-
sit” through the corup_ahies’ e-mail sg
ers. The problems arising from ofil§
use are abundant. The medium
to be so informal that users are ind
to write messages without the ca
thought and wording that typically g8
into a more formal letter. Often, people

e more apt to say things they didn’t
realljPsean to say; or at least in the man-
 they said it. In litigation,
as we have so recently seen, it is the con-
tent of e-mail messag@®hat tend to pro-
vide the most incriminating®elmissions.
In addition, the recipient can ea

> ome have
o -
palicies that strictly for-




bid it, while others allow such use “after
hours” or on the employees’ own time,
such as breaks and meal periods. Some
block access to certain web sites (e.g., por-
nography and gambling sites), while oth-
ers do not. While few legal issues have
been raised about what is accessible by em-
ployees, issues are arising about Aow em-
ployers monitor access and use by em-
ployees, if and when they do. These di-
lemmas get particularly thorny with tele-
commuting employees who save the com-
pany the costs associated with maintain-
ing offices, but use company-provided
computers in their homes. As the use of
the Tnterner and e-mail increases in the
workplace, we are secing related disputes
regarding privacy and freedom of speech.

here has already been a notable

quantity of litigation involving e-

mail. Because of e-mail, employ-
ers have been sued by their employees for
defamation, harassment, and invasion of
privacy. Conversely, employers have sued
employees for their posting of derogatory
comments about the company on their
personal websites, and to enjoin them
from sending bulk e-mail to other com-
pany employees. The most often cited case
to address directly the question of whether
an employer’s monitoring of employee’s
e-mail is a violation of that employee’s
right of privacy is Smyih v. Pillsbury Co.,'
the first decision to hold that a private,
at-will employee has no right of privacy
as to the conrent of his or her e-mail when
it is sent over the employer’s e-mail sys-
tem. While many argue that the Smyth
decision is wrong,” Smyth has persisted in
substance, if not in form.?

The proponents of e-mail privacy ap-
pear to be making gains in their position.
Arguably, the Electronic Communica-
tions Privacy Act of 1986 (ECPA)* pro-
vides the primary legal basis for e-mail’s
status. ECPA makes it illegal to intercept,
copy; alter or disseminate an electronic
transmission, further providing that no
otherwise privileged document will lose
that privilege simply because it is trans-
mitted in electronic form.> ECPA
amended the Wiretap Act, which already
had provisions criminalizing the intercep-
tion and dissemination of telephone and

aural communications. ECPA, the pro-
ponents argue, brings e-mail within the
confidentiality rule and intercepring it is
criminal. Such a dire consequence implies
that such communications are to be
viewed as, and remain, private. This ar-
gument is not without merit. Where
employee e-mail is discoverable in crimi-
nal litigation, the “business records” pro-
vision of the Evidence Rules arguably ex-
cludes non-business communications
(i.e., personal e-mail).

Nevertheless, estimartes hold that 25-

30% of all employers monitor and record
employee e-mail. The ECPA notwith-
standing, when the dust settles, the re-
maining rule will probably support their
right to do so, similar to many employ-
ers’ current practice of having their mail-
room employees open all traditional mail
received at the business offices. The ECPA
does, however, undoubtedly regulate what
the employer may 4o with employee mail
once it has been opened and possibly re-
viewed. Publishing copies of an employee’s
personal communications to the other
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employees of the company, or the public
at large, will probably subject an employer
to liability for invasion of privacy.

Ithough Smyth and similar cases
define the scope of access to em-
4 & ployee e-mail communications
by the employer, what hasn’t yet been
squarely addressed are the rights of a pub-
lic employee. The federal Freedom of In-
formation Act, and Washington's own
Public Disclosure Act,® provide vehicles
for citizens to access the “business records”
of their elected officials and their staffs,
but dearly limit that access to writings
containing information relating to the
conduct of government, or the perfor-
mance of any governmental or proprietary
function.” Certainly, an elected official’s
business correspondence should be sub-
jecr to scrutiny by his or her constituents.
This is also the case for the business cor-
respondence of the official’s staff. Bur,

where do we (or can we) draw the line?
As a private individual, I cannot be com-
pelled to produce any records, business
or private, to another party without the
legal force of a subpoena. When I am so
compelled, in the case of particularly sen-
sitive personal information, I can petition
the court to order the information sealed
or have it otherwise be subjected to a pro-
tective order to ensure that it doesn be-
come part of a pleading or (horrors!) get
published in the local newspaper. Like-
wise, “public” employees should be en-
titled to rely on their similar right to pri-
vacy in the workplace. Existing law®
clearly exempts from disclosure “personal
information in files maintained for em-
ployees, appointees, or elected officials of
any public agency to the extent that the
disclosure would violate their right to pri-
vacy.” Where this protection has tradition-
ally been afforded to public officials when

access has been requested to their person-
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nel files,” it is a small and logically con-
sistent step to provide that protection to
any private communication to the public
employee."”

While the courts struggle to catch up
with the questions raised by new tech-
nology, their inherently slower pace is fur-
ther hindered by the mystique that typi-
cally surrounds that technology. Sadly, the
Smyth court and those of its ilk appear to
be bedazzled by the technology at the ex-
pense of a clear view of the factual prob-
lems presented to them. Drop the “e-”
from “e-mail” and a rich body of legal pre-
cedent from which to draw unveils itself.
The “problems” really aren’t new.

“For the Fourth Amendment protects
peaple, not places. What a person know-
ingly exposes to the public, even in his
own home or office, is not a subject of
Fourth Amendment protection. ... But
what he seeks to preserve as private, even
in an area accessible to the public, may
be constitutionally protected.”

Katz v. United States, 389 U.S. 347 (1967).

My thanks to Mary Schultz at Mary E. Schultz
& Associates, PS, Spokane, for her thoughts and
contributions to this discussion.

Next month, Tll discuss attorney-attorney
and attorney-client privacy and privilege con-
cerns in the use of e-mail and the Internet. #

NOTES

1 914 ESupp. 97 (E.D. Pa. 1996). See also Bohach v.
City of Reno, 932 ESupp. 1232, 1234-35 (D, Nev. 1996)
(no right of privacy in messages sent ro police
department’s computerized paging system).

2 Winelows Nine-to-Five: Smyth v. Pillshiry and the Scope
of an Employecs Right of Privacy in Emplayer Communi-
cations, 2 Va. J.L. & Tech. 4 (Fall 1997), hup://
ses.student.virginia.edu/-vjolt/graphics/vol2/
vol2_artd.heml (the Smyth court erroncously focused
on whether the employer’s e-mail system could objec-
tively be considered secure or private, and did not fo-
cus on whether the employee held a subject expecta-
tion of privacy in his communication).

3 Flanagan v. Epson America, Inc., (Cal. Super. Cr. Jan.
4, 1991); Shoars v, Epson America, Inc. (Cal, Ct. App.
April 14, 1994), heep:/fwww.law.seactleu.edu/chonm/
Cases/shoars.html.

4 Pub. 1. 99-508, 100 Stat. 1848 (codified as amended
invarious sections of 18 U.S.C.).

518 U.S.C. §2517(4).

6 RCW 42.17.260(1).

7 RCW 42.17.020(36).

8 RCW 42.17.310(1)(b).

9 See e.g., Dawson v Daly, 120 Wn,2d 782, 845 2d
995 (1993).

10 A position arguably shared by the Washington Stare
Supreme Court in Hearst Corporation v. Hoppe, 90
Wn.2d 123, 580 P2d 246 (1978).




selves — and many people are con-
vinced they are — some of their skills
would be studied as near-miracles of ad-

f lawyers were a species unto them-
Wy

Beyond the Words:

Understanding What Your Client is Really
Saying Makes for Successful Lawyering

by Steven Keeva

good business. In a profession in which
most practitioners are pretty strong tech-
nically, being a good listener can be a way
to distinguish yourself.

judgment was for the defendant. At that
poing, the dry cleaner almost attacked me.
I thought he was going to jump over the
bench and grab me, so I said, ‘Sir, sir, |

apration.

Think for a moment about a
lawyer’s ability to listen. Like a fal-
con that scours the ground from
dizzying heights, spots something
moving and instantly determines
its mealworthiness, a lawyer scans
the environment for information,

just ruled in your favor. The case
is over. But he was furious. He
said, ‘T wanted to tell you about
what this woman did!” And at that
moment [ realized that most
people would rather be heard than
win. There is some kind of spiri-
tual principle involved in hearing

captures it, analyzes it and uses it
to build a case to solve the problem at
hand.

Unfortunarely, while this process is
going on inside the lawyer’s head, the cli-
ent may be sitting across the desk feeling
lost.

She doesn’t know whether she’s been
seen. She isn't sure whether she has re-
counted everything relevant. And worse,
she’s wondering whether she and her law-
yer are occupying the same psychic space.
Or even the same planet.

Law practice is all about words,
whether they are used to persuade or ex-
plain. For a variety of reasons — most
unintentional — words often end up,
instead, keeping lawyers and clients at a
distance. When that happens, something
essential is lost: the lawyer’s opportunity
to experience the satisfaction that comes
from connecting with — and helping —
another human being.

Lawyers who make it a point to really
listen understand that too much talking
and not enough listening throws things
off balance. They realize that listening is
how they bring a client’s world into their
own. When more of that world gets in,
their chances of being successful counse-
lors and advocates increase.

Listening this way also happens to be

The Need to Be Heard

Intuition tells us that having the feeling
of being heard is an important compo-
nent of happiness. If you need proof, sci-
ence can provide it.

In one of the better-known studies,
James J. Lynch, author of The Language
of the Heart: The Bodys Response to Hu-
man Dialogue, found that when we listen
to people, their blood pressure goes down.
Lynch understood this when he noticed
that crying babies’ blood pressure contin-
ued to rise the longer they cried.

“I realized that’s exactly what the adulc
patients [do], but their cries are inward,”
he says. “And I began to understand that
listening to people lowers their blood pres-
sure because we hear their cries.”

The importance of listening to those
cries is something James Nelson, a former
chief judge of the Los Angeles Municipal
Court, learned about his first day on the
bench, in Small Claims Court.

“I had a case in which a lady had sued
adry cleaner for damaging her clothing,”
he recalls. “Well, when she got through
presenting her case, [ wasn't even clear
about whether or not she was even suing
the right dry cleaner. She just didn't seem
to have a case.

“So as soon as she was done, 1 said the

people.”

Maybe the principle is that although
adjudication may cure a legal problem,
healing requires that the parties feel they
have actually been heard. To put it into
the law office context, if a client needs to
be heard, merely listening to the words
while tuning out the person behind the
problem will rarely do the trick.

How Busy Lawyers Listen

If there were such a thing as a distraction
index, it would probably be off the charts
these days, reﬂecting overscheduled days
and constant demands thac have to be met
this instant.

It happens to everyone, so it isn't fair
to single out lawyers for failing to be good
listeners. They are probably no worse at
it than other professionals. After all, their
work requires that they listen, and listen
well — at least up to a point.

Merrilyn Astin Tarlton, a law-firm
management consultant who also teaches
at the University of Denver College of
Law, says, “Lawyers constantly listen and
analyze what theyre hearing, but only
until they get to the point where they
think to themselves, ‘Ah, 1 know the an-
swer. Then they don't hear what comes
next.”

Tarlton says certain unique factors in

April 1999 - Washington State Bar News 37




lawyers’ training and legal culture make
it especially hard for them to listen be-
yond that moment. First, they are trained
in law school and in practice that people
come to them for one thing: to ger an-
swers. Given that, “It’s easy to get into a
pattern where you want to know the an-
swer really fast,” says Tarlton.

Add to that the fact that the Socratic
method used in law schools conveys a
simple message: He who knows the an-
swer gets the prize—and, Tarlton says, it
is no wonder that lawyers tend to listen
with a narrow focus on getting the right
answer. There appears to be little incen-
tive to listen any deeper or longer than
necessary to do that.

But is there? It depends on how you
perceive your role as a lawyer. “I believe
that when a client goes to see a lawyer, he
or she wants more than just a legal fix,”
says David Hall, assistant provost of
Boston’s Northeastern University and
former dean of the law school there.

“When I go to the store to buy a loaf
of bread, T want to be treated a certain
way by the cashier, and when he doesn'
look me in the eye and say hello, or ac-
knowledge my presence, I feel diminished
by the experience. And I'm not coming
to him in crisis, hurting over something
that has gone wrong in my life, the way
would with a lawyer.”

Surveys have repeatedly shown that cli-
ents look for more than technical profi-
ciency from a lawyer. They want to know
that the lawyer hears and cares abour their
problems. In fact, a great many lawyer
disciplinary actions can be traced to a fail-
ure to listen. After all, when clients com-
plain that their lawyers refuse to return
phone calls, aren't they really saying that
they don't feel heard?

What to Listen For
When it comes to working with clients,
really listening means much more than
accepting a list of facts at face value, find-
ing a recognizable pattern, and plugging
it into a standard solurtion. It also means:
Listening through role-playing. Cli-
ents often behave according to some no-
tion of how a client is supposed to be-
have. If you can detect this, and realize
that such suppositions become filters —
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HEARING AIDS FOR LAWYERS

| In any conversation, there are ways to be a better listener. Here are a few:

also transmitting it.

tions,

sign on your office door.
instead of replying.

face are sending to the speaker.

speaker is trying to say to you.

* Stop talking. It's much easier to receive information when you're not

* Allow the room to be silent. When you resist the tempation to fill the
silence, you make room for what often turn out to be significant revela-

* Limit distractions. Block incoming phone calls, move
to a quieter room, or put a “De Not Disturb”

* Listen with the intention of understanding,
* Be aware of the message your body and your

| Listen for meaning in a variety of cues —
not only in words, but also in the way the speaker says them, in body
language, and in what he or she is not saying.

Tell yourself that nothing else matters at the moment but what the

Flease Do
Not Disturb

allowing only certain things to be ex-
pressed and others withheld — you have
a chance to get at underlying facts and
feelings that might bear on the case.

% Listening for a better way to do things.
If you stop as soon as you've got the an-
swer, you may be closing yourself off to
better options. Perhaps the client has a
way to resolve the problem that is outside
your experience but may be effective.
Don't ignore the client’s wisdom in your
rush to get the right answer.

# Listening to your intuition. The legal
culture doesnt exactly embrace this source
of knowledge, but that doesnt mean your
hunches and inklings shouldn’t be re-
spected and explored. If your gut tells you
something is wrong with the picture, lis-
ten and check it out.

 Listening for clients’ listening prob-
lems. Clients who don't listen can be mad-
dening. They fail to give useful feedback
and they waste time. Being aware of this
problem early in the relationship gives you
the opportunity to deal with it— directly
and with tact — before it leads to abject
frustration.

In an interesting twist on this sugges-
tion, Tarlton, the Denver consultant, de-
scribes an extremely bright client of hers,
a managing partner she admires and with
whom she often works.

“But sometimes he just stops listen-
ing. I can see him go away. So periodi-
cally I'll have to say, ‘1 know you're fin-
ished listening to me, but I have infor-
mation I need to convey and I need you
to listen.”” He does, and, says Tarlton, he
loves it when she calls his attention to it.
Keep in mind that encouraging clients to
become better listeners can pay off. Their
experience causes them to pick up on dif-
ferent nuances than you do, nuances you
might miss that could prove decisive.

One rule to remember when your goal
is to listen deeply is that judgment is
deadly. No one wants to be judged while
revealing personal information, so itis es-
sential to offer the speaker a sympathetic,
nonjudgmental ear.

The trick is to be aware of any ten-
dency to judge the speaker’s ideas, use of
language, appearance, or anything else. 1f
you find yourself judging, dont berate
yourself, simply acknowledge (to yourself)
that you're doing it and let go of the judg-
ment so that you can turn your attention
to the speaker and the message.

It Takes Time

Merit Bennett, author of Law and the
Heart and a partner at the law firm of
Tinkler & Bennett in Santa Fe, New
Mexico, says he encourages clients to “talk




themselves out.”

“I will let them talk and T'll ask ques-
tions to help them get whart they came to
say out,” he says. “But I'll also allow them
to explore how they feel about whart they
just said.”

That, Bennett says, is where the gold
is.

“They come in with facts and ideas and
behavior and all the rest, and after it’s all
on the table, it’s easy for me to play the
lawyer and figure out what the legal issue
is, analyze it, come up with a course of
action and so on. But what happens be-
hind that— and usually it’s in a place the
client has not gone — is how they feel
about it, about the conduct of the other
party, about what happened to them, and
about what kind of an outcome would
give them a good feeling.

“Once you go there, it's like you've
opened up the door and the answer just
comes,” Bennett says. “It comes right out
of the client’s mouth. Suddenly you see
what the real issue is. It’s usually not what
they came in with. Usually it’s about hurt,
and I get them to talk about why they are
hurt, how to get at it and how to heal it.
Suddenly it resolves itself at a whole other
level.”

Bennett has learned it can be danger-
ous to push a client toward a result with-
out listening to all the subtleties of what
is being said. “If you do push too quickly
into the case, and you fail to ger to the
feelings and the underlying issues, the case
will often fall apart down the line,” he
says. “1t may happen when the other side
makes a motion for summary judgment,
and it’s because you didn't go far enough
— you didn't listen well enough at the
outset. I'm really careful with this, and |
guess it comes from the fact that in my
younger days I was burned too many
times by jumping on people’s horses, then
getting too far out on the prairie and find-
ing myself surrounded.”

There is significant danger, Bennett
says, in simply accepting what the client
inidally tells you, which ordinarily is lim-
ited to what supports his or her position
and justifies a desire to get back at the
other guy. “When you don' explore the
underlying feelings, you often don reach
the underlying facts. So getting to that

level — by really listening well — is an-
other way to make sure you develop the
factual scenario so that nothing unfore-
seen happens.”

Listening well takes effort. Butaccord-
ing to psychologist Lynch, icis also deeply
satisfying and relaxing. His research shows

good listening makes possible that calms
and comforts everyone. Any fears that it
will deplete your energy available for the
rest of your law practice — if you're lis-
tening openly — are misplaced. #

Steven Keeva is a senior editor of the ABA

Journal. His e-mail address is

that not only does listening to people
skeeva@staff.abanet.org.

lower their blood pressure, it also lowers
the listener’s.

There is something about forging the
kind of basic human connection that

This article was nrigina“y |1rin[ud in the ABA Journal,
January 1999. Reprinted by permission of the ABA
Journal.
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- Changing Venues

Honors and Awards

Gillian Dutton, director of the
Refugee & Immigrant Assistance
project and staff attorney for the
Norchwest Justice Project, re-
ceived the 13th annual Goldmark
Award from the Legal Foundation
of Washington. Dutton was hon-
ored for her commitment to in-
creasing access to justice for low-
income Washington state resi-
dents.

The Foundation, which was
established in 1985 to fund legal
services and law-related education
through the IOLTA program,
elected new officers Dwight §.

Legal Foundation board members Diwight Williams and Alicia Lowe
with Goldmark Award recipient Gillian Dutton (center).

Williams, president; Alicia L.
Lowe, vice-president; Gregory J. Tripp,

treasurer; and Jan Eric Peterson, secrerary.

Musical Partners

With the shocking news that Bogle &
Gates PLLC, one of this state’s largest law
firms, has dissolved, come the first of many
announcements as to the future where-
abouts of the firm’s considerable number
ofattorneys. Dorsey & Whitney LLP, one
of the 40 largest law firms in the United
States, is expanding into the Pacific North-
west with the addition of former Bogle
partners Christopher J. Barry, Michael Jay
Brown, Randal R. Jones and Scot ].
Johnston in the firm’s international and
domestic corporate finance and securities
department. Also joining Dorsey & Whit-
ney as partners in the complex tax and
transactional law area are Robert D.

Kimberly D. Baker
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Judith A. Endejan

Kaplan, W. Scott Wert, John D. Hollin-
rake, Jr. and Kyle B. Lukins.

Not to be outdone, the Seattle firm of
Preston Gates & Ellis LLP has announced
the addition of 14 former Bogle lawyers.
New partners in the labor and employ-
ment law department include Douglas G.
Mooney, Peter M. Anderson, David A.
Bateman, Rebecca Dean, Lynn Edelstein
Du Bey, and Patrick M. Madden. New
associates in the labor and employment
law area include Marjorie R. Culver, Jef-
frey C. Johnson, Karen H. Simmonds,
Stephanie Wright Pickett and Jennifer
Lane Crowder. New bankruptcy area part-
ners include Kimberly W. Osenbaugh and
Mark Charles Paben. Kathryn M.
Sheehan, who has extensive litigation ex-
perience, will also be joining the firm as
an associate.

Movers and Shakers
Chase Hayes Arpin & Smythe
PS, formerly known as Chase,
Hayes & Kalamon PS, has
merged with the Spokane firm of
Paine, Hamblen, Coffin, Brooke
& Miller LLE The new firm will
be known as Paine, Hamblen,
Coffin, Brooke & Miller LLP.
Stephen M. Evans has be-
come a partner at Graybeal Jack-
son Haley LLP. New associates in-
clude Richard O. Gray, Jr., who
will continue his 25-year practice
in patent portfolio development
and litigation, and Bryan A.
Santarelli, whose practice in-
cludes domestic and foreign rep-
resentation in licensing; trademark; and
electrical, electronic semiconductor, com-
puter and mechanical patent matters.
Four attorneys have been named as
members in the Searttle firm of Williams,
Kastner & Gibbs PLLC. Kimberly D.
Baker, rejoining the firm after practicing
in Seattle for 14 years, focuses on defense
litigation in the areas of medical malprac-
tice, hospiral credentialing and investiga-
tions conducted by the Medical Qualicy
Assurance Commission. Judith A. Ende-
jan practices in the telecommunications
area, as well as being a labor and employ-
ment litigator. Rick S. Carlson’s practice
emphasizes corporate finance in the areas
of securities, mergers and acquisitions,
commercial finance, asset securitization
and bankruptcy. Darren A. Feider repre-
sents both private and public employers

Darren A. Feider




in matters involving wrongful discharge
and discrimination, unpaid wage actions
and labor disputes.

Ryan, Swanson & Cleveland, PLLC
has announced that Craig B. Wright has
become a partner of the firm. Wright fo-
cuses his practice primarily on technology-
based and emerging business clients. Of
Counsel additions to the firm include
Kennard M. Goodman (complex com-
mercial disputes and insurance coverage),
Hunington Sachs (corporate, securities,
intellectual property and entertainment
law), and Paul Soreff (a member of the
Kentucky Bar Association), who has ex-
tensive experience in all aspects of immi-
gration law. Maureen D. Burke, whose
practice includes employment law; con-
struction, commercial licigation and prod-
ucts liability, joins the firm as an associate.

Michael W, Droke has become a share-
holder in the Seattle office of Littler
Mendelson. Droke’s practice focuses on
employment relations law.

Dennis de Guzman has firmly planted
himself with the Seattle intellectual prop-
erty firm of Seed and Berry LLP. Prior to
practicing law, he worked as an electrical
engineer with Puget Sound area urility and
telecommunications companies. The firm
also has a new execurive director, Dick
Rue, a former senior partner of Ernst &
Young in Los Angeles.

James R. Sweetser has opened his own
office in Spokane, where he will practice
personal injury, employment discrimina-
tion and criminal defense law.

Searttle’s Heller Ehrman White &
McAuliffe firm has a new managing part-
ner, Mark S. Parris. Bruce M. Pym, who
has served as managing partner for the last
five years, is excited about getting back to
the full-time practice of law.

Beth Bielefield has become an associ-
ate with the law firm of John S. Karpinski
in Vancouver.

The Oseran, Hahn, Van Valin & Watts,
PS firm in Bellevue has announced that
David M. Tall, whose practice emphasizes
commercial and civil litigation, personal
injury, real estate, employment and busi-
ness law, has become a principal share-
holder in the firm. Michel P. Stern, prac-
ticing in the areas of estate planning; busi-
ness matters; and real estate acquisition,

developmentand financing, has joined the
firm Of Counsel. New associate Thomas
M. Hansen will practice in the real estate,
business law, personal injury and general
civil litigation areas.

Dennis J. McGlothin, formerly of
Florida, has become a senior associate with
the Seattle firm of Smith Smart PLLC.
While he is acclimating himself to North-
west weather, he will concentrate his prac-
tice in the area of commercial civil litiga-
tion.

in Memoriam

Frank Eberharter, a King County Supe-
rior Court judge for many years, passed
away February 9, 1999 at the age of 84.
He was a former member of the WSBA’
Board of Governors, a Washingron state
delegate to the American Bar Association
and a trustee for the Seattle-King County
Municipal League.

Paul M. Feinsod, 43, passed away sud-
denly while on vacation with his family
on February 14, 1999. A Washington
State Board of Industrial Insurance Ap-
peals judge, he was a member of the King
County Board of Ethics, an instructor at
several Seattle colleges, and helped found
the King County Dispute Resolution
Center.

Richard S. L. Roddis, former dean of
the University of Washington Law School
during the 1970s, passed away on Febru-
ary 16, 1999 at the age of 68. He was a
former advisor to the Economic Regula-
tion Advisory Committee of the U.S.
Department of Transportation and as-
sisted the Washington State Medical As-
sociation in forming a medical malprac-
tice insurer.

Ken Weber, a prominent Vancouver ar-
torney who literally wrote the book on
Washington family law, passed away Janu-
ary 30, 1999 of an apparent heart attack.
An adjunct professor at Northwestern
School of Law at Lewis & Clark College
since 1972, he wrote three authoritative
reference books on family law and was
often asked to write briefs on family law
issues for Washington appellate courts. He
was an active member and past president
of the Clark County Bar Association.
He is survived by his wife and six chil-
dren. #»
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Ethical Problems in Document Production

iscovery and related pretrial pro-
D cedures are seen by many as the

most used, and abused, part of
litigation. Designed to simplify and clarify
issues and remove the former ambush as-
pects of trial, some lawyers instead abuse
them to intentionally burden or frustrate
the other side. A previous article

by Barrie Althoff

WSBA Chief Disciplinary Counsel

ing more than a reasonable fee (RPC 1.5),
safeguarding client confidences and secrets
(RPC 1.6), avoiding conflicts (RPC 1.7
et seq.), and not being so closely identi-
fied with the client as to fail to give the
clientindependent professional judgment

and candid advice (RPC 2.1).

referenced above found that defense coun-
sel were more likely to question the com-
petence of plaintiffs’ counsel than the re-
verse, but did not hazard a reason for this
variance or determine that there was in
fact any variation in actual competence.
RPC 1.5 requires a lawyer’s fee to be
reasonable. Discovery gives rise to

by the author (“Discovery Practices
and Problems,” Washington State
Bar News, March 1999, p. 45)
summarized a recent national sur-
vey of the nature, extent, cost and
problems of discovery in federal

almost limitless opportunities for
lawyers billing their clients on an
hourly basis to overwork cases and
increase billings. The national sur-
vey found that where atrorneys

billed on an hourly basis, the total

civil cases. This article looks at
some ethical problems associated with
document production under Washing-
ton’s Rules of Professional Conduct
(RPCs). A subsequent article will look at
some ethical problems associated with
deposition conduct, including questions
of incivility.

The ethical duties of a lawyer in dis-
covery arise from both ethical rules gen-
erally applicable to all lawyers, regardless
of whether the lawyer is acting as a coun-
selor or as an advocate, and ethical rules
specifically applicable to a lawyer’s con-
duct as an advocate. After listing and
briefly discussing some of the general
rules, this article looks at several ethical
rules specifically applicable to a lawyer as
an advocate requesting documents or re-
sponding to document requests.

Some General Duties

In conducting discovery, a lawyer must
satisfy the general ethical requirements
applicable to all lawyers regardless of the
nature of their practice. The most basic
of these include being competent (RPC
1.1) and diligent (RPC 1.3), not charg-

Opinions expressed herein are the
author’s and are not official or
unofficial WSBA positions.

The requirement of RPC 1.1 thar a
lawyer provide competent representation
to a client requires the lawyer to have the
legal knowledge, skill, thoroughness and
preparation reasonably necessary for the
representation. In the context of docu-
ment production, competence includes a
mastery of the facts and documents of the
case to the extent then known; a thor-
ough knowledge of ethical, discovery, evi-
dence and other applicable court rules and
laws; an adequate knowledge of the spe-
cific subject matter and industry of the
litigation (supplemented as appropriate by
the use of consultants and experts) so that
the lawyer knows what documents the
opposing party is likely or required to
maintain and which to seek; a well
thought-out and executed plan of discov-
ery; and adequate resources (expertise, fi-
nancial, personnel and so on) to handle
the expected magnitude and duration of
the discovery and litigation. Lawyers of-
ten fail to demonstrate competence in
document production and discovery by
simply failing to adequately prepare for
and conduct discovery; by not making
diligent use of document production, in-
terrogatories and depositions; and by sim-
ply procrastinating so that discovery dead-
lines expire without the lawyer having
completed discovery. The national survey

time of disposition of the cases
took longer. This may suggest that some
lawyers prolong or overwork cases in dis-
covery in their own interests rather than
their clients’ interests. Recent Washing-
ton lawyer discipline cases wherein law-
yers were found to have unreasonably
billed, lied to, and cheated their litigation
clients include 7 re Wade R. Dann, 136
Wn.2d 67 (1998), and In re Stephen C.
Haskell, 136 Wn.2d. 300 (1998), with
both lawyers being suspended from
practice.

Some Specific Discovery Problems
Many of the ethics rules specifically ap-
plicable to lawyers as advocates are set out
in the nine rules of Tite Three of the
RPCs. Some of these relate to all phases
of litigation, while others focus specifi-
cally on discovery or trial. A number of
the rules overlap one another. Of particu-
larimportance in the area of discovery are
RPC 3.1 (prohibiting frivolous litigation
and defenses); RPC 3.2 (requiring the
lawyer to expedite the litigation); RPC 3.3
(requiring candor toward the tibunal);
and RPC 3.4 (requiring fairness to the
opposing party and counsel).

. Lack of Diligence, Intentional Delays
A lawyer has a general ethical duty under
RPC 1.3 to act with reasonable diligence
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and promptness in representing a client.
While use of many preurial procedures,
including document production and in-
terrogatories, may prolong litigation, a
lawyer also has a specific ethical dury as
an advocate under RPC 3.2 “to make rea-
sonable efforts to expedite litigation con-
sistent with the interests of the client.”
The RPC 3.2 qualification of “consistent
with the interests of the client” does not
authorize a lawyer to intentionally delay
proceedings at the behest of, or for the
sake of, the client.

When a lawyer knows that a client is
expecting assistance not permitted by the
RPCs or by other law, such as the unjus-
tified intentional delay of proceedings,
RPC 1.2(e) requires the lawyer to con-
sult with the client and explain the limi-
tations of what the lawyer can do for the
client. While the client determines the
objectives of the legal representation, un-
der RPC 1.2 the lawyer determines the
means by which the objectives are to be
met. A client’s interest, for example, in
causing the opposing party significant
extra costs by unduly delaying or hinder-

ing discovery is not a legitimate client in-
terest that would justify a lawyer seeking
to delay discovery.

RPC 3.2 is modeled on Rule 3.2 of
the ABA Model Rules of Professional
Conduct. The comment to the model rule
states that “[d]elay should not be indulged
merely for the convenience of the advo-
cates, or for the purpose of frustrating an
opposing party’s attempt to obtain right-
ful redress or repose. It is not a justifica-
tion that similar conducr is often roler-
ated by the bench and bar.” The com-
ment goes on to note that “[tlhe ques-
[iOn iS \‘Vllef]’]e[’ a COIllPEfC’H[ lﬂW’yEr act-
ing in good faith would regard the course
of action as having some substantial pur-
pose other than delay. Realizing financial
or other benefit from otherwise improper
delay in litigation is not a legitimate in-
terest of the client.”

| Frivolous Proceedings/Requests/
Defenses
RPC 3.1, captioned “Meritorious Claims
and Contentions,” provides in part thata
lawyer “shall not bring or defend a pro-

ORKER’S COMPENSATION |

a L
INDusTRIAL INJURY AND O§CUPAT|0NAL Disease

We welcome and appreciate your referrals
“Representing Injured Workers For Over 65 Years”
Se Habla Espanol

WaLTHEwW, WARNER, COSTELLO,

THoMmPsON & EAGAN

(206) 623-5311 * Toll Free 1-800-824-6215
THE WALTHEW BUILDING

123 Third Avenue South (at South Washington) « Seattle, WA 98104

44 Washington State Bar News - April 1999

ceeding, or assert or controvert an issue
therein, unless there is a basis for doing
so that is not frivolous....” The general
prohibition of RPC 3.1 against frivolous
proceedings and defenses is more specifi-
cally applied to discovery in RPC 3.4(d).
That rule specifically prohibits the above-
mentioned types of document production
abuse by providing: “A lawyer shall
not...(d) [i]n prewial procedure, make a
frivolous discovery request or fail to make
reasonably diligent effort to comply with
a legally proper discovery request by an
opposing party.

Putting aside the issue of whether the
underlying litigation (or the defense
thereof) is itself frivolous, most lawyers
likely have encountered interrogatories or
document requests so broadly written as
to in effect seek to freely roam through-
out the opposing party’s files, often at-
temprting to overburden the opposing
party. Likewise, many a lawyer likely has
encountered wholly frivolous excuses for
not producing documentation which
have no purpose other than to obstruct
access to information, with responses to
document requests or interrogatories be-
ing filled with a litany of stock excuses
for not providing requested information.

Abuse of discovery by a recipient can
include either not responding to a request
for informartion or documents, or mak-
ing unreasonable excuses for not doing
so. In Roland v Salem Contract Carriers,
811 E2d 1175 (7¢th Cir. 1987), the court
dismissed a case where a lawyer failed to
respond to interrogatories and orders by
the court to reply, and provided incom-
plete and evasive responses. The lawyer
in Joness Case, 628 A.2d 254 (NH 1993),
was disbarred for misrepresenting to the
court and opponent that neither he nor
his client had a particular document when
in fact he had the document.

Obstructing Access/Concealing

Documents

Frivolous objections to discovery are usu-
ally made either to prevent the opposing
side from gaining access to relevant docu-
ments or informarion, or to delay that
access as long as possible and make it as
expensive as possible for the opposing
party. These goals are accomplished more




directly by destroying or altering docu-
ments or falsifving evidence. RPCs 3.4(a)
and (b) specifically prohibit this type of
misconduct, whether done directly or in-
directly, and prohibit a lawyer from coun-
seling or assisting another person to en-
gage in such misconduct. RPCs 3.4(a) and
(b) read as follows:

A lawyer shall not:

(a) Unlawfully obstruct another partys
access to evidence or unlawfully alter, de-
stroy or conceal a document or other
material having potential evidentiary
value. A lawyer shall not counsel or assist
anather person to do any such act;

(b) Falsify evidence, counsel or assist a
witness to testify falsely, or offer an in-
ducement to a witness that is probibited

RPC 3.4(a) applies generally to the entire
process of discovery. Its intent is to en-
courage the free exchange of information
subject to a party’s right to object. Al-
though RPC 3.4(a) prohibits the “unlaw-
ful” alteration, destruction or concealment
of documents, it does not prohibir the al-
teration or destruction of documents pur-
suant to the reasonable and normal course
ofa party’s usual records-managementand
records-destruction policies, where the
party had no reason to believe the docu-
ments would be subject to discovery.

Practical Enforcement Problems

The difficulty in applying civil sanctions
for violations of civil or evidentiary rules
or disciplinary sanctions for violations of
ethical rules in the context of discovery
abuses is that the stakes are often very high;
discovery rules and related discipline rules
are often matters of judgment and good
faith which are very expensive to litigate;
and courts themselves appear reluctant to
impose sanctions, doing so only in egre-
gious cases. Even when sanctions are or-
dered, they may not be pursued if the case
finally reaches a settlement mode. En-
forcement and sanction issues collateral
to the main litigation are usually not of
interest to clients, who may well be reluc-
tant to pay for the often significant
amount of legal resources needed to try
to prove discovery violations.

Examples of Abuse

Document production is an area ripe for
abuse, in part because it is difficult and
expensive to prove and the rewards for
abuse can be high, from delay at the ex-
pense of the opposing party, to harassment
of the opposing party, to winning the law-
suit if materially damaging evidence is
kept from coming to light. The national
survey noted that document production,
while not the most expensive discovery
device, is the area of discovery in which
the most problems are likely to arise.

Among the important cases arising in
Washington which exemplify discovery
abuse problems, although none arose spe-
cifically under the RPCs, are Physicians
Insurance Exchange v. Fisons Corp., 122
Wn.299, 858 P2d 1054 (1993); Stages v.
Subarn (U.S.D.C., W.D. WA., May 23,
1995 unreported oral decision); /n re Fir-
estorm 1991, 129 Wn.2d 130 (1996); and
more recently, Johnson v. Mermis, 91
Wn.App. 127 (Div. I, 1998).

The problems usually arise from the
use of discovery as a tactical weapon rather
than a tool to “expose the facts and illu-
minate the issues.” Advisory committee
note to Amendments to the Federal Rules
of Civil Procedure, 97 ER.D. 166, 216-
19 (1983), quoted in Fisons, 122 Wn.2d
299, 341 (1993). Where discovery is used
as a tactical weapon, there is a high prob-
ability of violating the RPCs, particularly
where the lawyer abandons his or her in-
dependence as required by RPC 2.1 and
becomes in effect a mere tool of his or
her client.

Among the common abuses in docu-
ment production is stonewalling — re-
fusing to produce properly requested and
discoverable materials, a refusal usually
camouflaged with all types of objections.
The extreme of this abuse is the destruc-
tion of evidence — something usually
very difficult to prove. The conduct usu-
ally results in time-consuming and costly
motions to compel, thus further delay-
ing and increasing the cost of discovery.
Another abuse is somewhat the opposite:
instead of giving nothing, the offending
party dumps everything, without order
or logic, hoping the valuable documents
are lost in the trash.

A common abuse by recipients of dis-
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covery Is nonresponsive responses, with
frequent sprinklings of objections that
queries are over-broad, burdensome, etc.
Related to this are partial answers pre-
ceded by various objections so that it is
unclear whether the answer is complete
or not, ot which objection is responsible
for limiting the response. In Staggs, the
court observed (at page 26) that

of the Fisons opinion, to place the lawyer’s
litigation duty to his or her client in the
greater context of duties to the legal sys-
tem by quoting approvingly, “[V]igorous
advocacy is not contingent on lawyers
being free to pursue litigation tacrics that
they cannot justify as legitimate. The
lawyer’s duty to place his clients interest

that would be adequate to serve the pur-
pose of the particular sanction. Addition-
ally, the sanction should not be so mini-
mal as to undermine the purpose of dis-
covery, and the sanction should ensure
that the wrongdoer does not profit from
the wrong,

In fohnson, the Court of Appeals found
that a lawyer improperly in-

“There was this curious objection,
some of which were not proper
objections, none of which were
specific or clear, followed by an an-
swer that was an incomplete an-
swer that in my view could only
be calculated to throw the plain-
tiffs off the trail of something.”

structed his client not to answer
deposition questions, improperly
conferred with his client between
questions and answers, improperly
objected to questions with
boilerplate objections without be-
ing specific, and improperly with-
held relevant documents. The

In Fisons, two “smoking gun”
documents were withheld in discovery.
Very late in the case one of the documents
was anonymously delivered to the other
side, and sanctions and further discovery
were then sought. The trial court denied
sanctions, even though the interrogato-
ries and requests for production should
have led to the discovery of the two docu-
ments. Further court-ordered discovery
led to delivery of the second smoking-gun
document, along with nearly 10,000
other relevant documents.

On appeal, the Washington Supreme
Court held that CR 26(g) sanctions
should be imposed, noting that conduct
under that rule was “to be measured
against the spiritand purpose of the rules,
notagainst the standard of practice of the
local bar.” 122 Wn.2d 299, 345. The
court noted that “[f]air and reasoned re-
sistance to discovery is not sanctionable.
Rather it is the misleading nature of
the...responses that is contrary to the pur-
poses of discovery and which is most dam-
aging to the fairness of the litigation pro-
cess.” (122 Wn.2d 299, 347). The court
went on to characterize the responses to
interrogatories as “evasive or misleading.”

The court had little patience with the
claim of the attorneys that “they were just
doing their job, that is, they were vigor-
ously representing their client. The con-
flict here is between the attorney’s duty
to represent their clients interest and the
attorney’s duty as an officer of the court
to use, but not abuse, the judicial pro-
cess.” The court went on, at pages 354-5
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ahead of all others presupposes that the
lawyer will live with the rules chat govern
the system... [cites omitted].”

The Staggs case, like Fisons, involved
discovery abuses and withholding marte-
rial documents. After noting various ex-
cuses for nondiscovery, the court noted
that “[tJelling your opponent what you
have is not the same as giving what you
have to them. Many discovery abuses in
this case could have been avoided by the
simple device of saying, “This is what we
have, but you're not entitled to it for these
reasons, so there is no mystery about what
is there and the issue can be joined over
whether its discoverable and not over
whether it exists.” (page 10). The court
also rejected the attorneys’ claims that the
documents sought were not within the
scope of proper discovery by noting that
the court had specifically ruled that they
were in fact within that scope (page 11).

In In ve Firestorm 1991, the court held
that the ex parte interview by plaintiffs
lawyers of an expert witness for a poten-
tially adverse party violated CR 26 and
was sanctionable. The expert had con-
tacted the lawyers and volunteered what
he said was valuable information which
he claimed he feared would be sealed. The
court concluded that the lower court sanc-
tion of disqualification was too severe,
however, and that it did not meet the sanc-
tions guidelines for discovery abuse enun-
ciated by Fisons (at 122 Wn.2d, 299, 355-
6). Under those guidelines, the court
should impose the least severe sanction

court rejected the attor-ney’s de-
fense that questions asked were not rel-
evant, stating that “[a] defendant or his
counsel cannot unilaterally determine the
relevancy of evidence during discovery nor
unilaterally limit the scope of the deposi-
tion. Counsel must instruct witnesses to
answer all questions directly and without
evasion to the extent of their testimonial
privilege, unless properly instructed not
to answer.”

After the trial court had imposed sanc-
tions for the repeated abuses, the appel-
late court affirmed, and imposed sanctions
for the frivolous appeal. Referring to
Fisons, the appellate court paraphrased
Fisons' observation that a “spirit of coop-
eration and forthrightmess during the dis-
covery process is mandatory for the effi-
clent functioning of modern trials.”

Conclusion

Document production, while not the
most expensive discovery device, is the
area of discovery wherein the most prob-
lems are likely to arise. So long as lawyers
are permitted to use discovery in general
and document production in particular
as a tactical weapon rather than a ool to
“expose the facts and illuminate the is-
sues,” discovery abuse will continue to be
a problem. The ethical mandate of the
RPCs to lawyers to use discovery as in-
tended is clear. If lawyers want to regain
pride in their profession and them-
selves, respecting and adhering to the
ethical rules in discovery is a necessary first
step. £




Disciplinary Notices

The following notices of imposition of disci-
plinary sanctions and actions are published
pursuant to Rule 11.2(c)(4) of the Supreme
Courts Rules for Lawyer Discipline, and
pursuant to the February 18, 1995 policy
statement of the WSBA Board of Governors.

For a complete copy of any disciplinary
decision, call the Washington State Disci-
plinary Board at 206-727-8252, leaving

the case name and your address.

Disbarred

Robert Dollinger (WSBA No. 16597, ad-
mitted November 18, 1986), of
Wenatchee, has been disbarred following
a hearing, by order of the Supreme Court
filed January 22, 1999. The discipline is
based upon his repeated deposits of client
and firm funds into his personal accounts,
and failure to maintain any records regard-
ing these transactions.

From 1987 through 1992, Mr.
Dollinger was employed by a Wenatchee
law firm and was not authorized to “moon-
light.” Mr. Dollinger collected a check for
an advance fee deposit from a firm client.
He cashed this check without the firm’s
or the clients knowledge and converted
the funds for his own use. In another mat-
ter, Mr. Dollinger requested two checks
from the firm’s accountant. Mr. Dollinger
used these funds to pay for personal travel
expenses for himself and his wife. When a
partner in the firm questioned these ex-
penses, Mr. Dollinger stated that the funds
were used for firm business. The firm ter-
minated Mr. Dollinger’s employment.

From May 7, 1992 through June 30,
1995, Mr. Dollinger was employed by
another Wenatchee firm. This law firm
also did notauthorize “moonlighting.” In
several instances, Mr. Dollinger failed to
deposit client funds into the firm trust ac-
count. In one instance, Mr. Dollinger had
aclient’s sertlement check sent to his home.
M. Dollinger deposited part of the settle-
ment into his personal checking account
and the rest into his personal savings ac-
count. Mr. Dollinger then requested that
the firm accountant write off the clients
fees and expenses. In another instance, Mr.
Dollinger deposited a client’s $7,500 settle-
ment check into his personal account. He
then purchased a $5,345.40 cashier’s check
made payable to the client. He also re-

quested that the firm accountant write off
the fees and expenses in this matter. He
did not maintain any records of this trans-
action. In a third instance, Mr. Dollinger
represented four clients in a personal in-
jury matter. He received four settdement
checks, but only disclosed the existence of
one. He deposited the first settlement
check into the firm trust account. Mr.
Dollinger deposited the remaining three
settlement checks into his personal ac-
count and wrote the clients personal
checks for a portion of the original
amount. Again, Mr. Dollinger requested
that the firm accountant write off the
client’s fees and expenses. He maintained
no records of these transactions.

In several other matters, Mr. Dollinger
deposited client settlement funds into his
personal account and wrote personal
checks to the clients. In another instance,
the firm learned that Mr. Dollinger was
representing a client. When a partner ques-
tioned Mr. Dollinger, he denied any
knowledge of the client. Eventually, Mr.
Dollinger admitted that he represented
this client, but explained that he did not
tell the firm because he was not charging
a fee. He then wrote a letter stating that
he intended to collect 2 one-third fee. In
another instance, Mr. Dollinger told his
firm that he would be arguing a case in
Yakima all day. In fact, he participated in
the argument by telephone while flying
from Wenatchee to Phoenix. Mr. Dollin-
ger billed the client for a seven-hour argu-
ment, when the actual argument rook
much less time. Mr. Dollinger told a firm
partner that he would “catcch up” later in
the month. The firm did not send this bill
to the client.

By repeatedly failing to deposit client
funds into the trust account and main-
tain records of transactions with client
funds, Mr. Dollinger violated RPCs
1.14(a) and (b)(3). By depositing client
funds into his personal accounts, Mr.
Dollinger violated RPC 8.4(c), which pro-
hibits conduct involving dishonesty, fraud,
deceit or misrepresentation. By lying about
attending the Yakima argument person-
ally and about the amount of time spent
at this argument, Mr. Dollinger violated
RPCs 4.1(a) prohibiting making a false

statement of material fact or law to a third

person; and RPC 8.4(c). The hearing of-
ficer found that M. Dollinger’s guilty plea
to a first-degree theft charge involving
these same facts indicated that Mr.
Dollinger’s actions were intentional.

Sachia Stonefeld represented the Bar
Association. Leland Ripley represented
Mr. Dollinger. The hearing officer was
Robert Redman.

Suspended

Robert J. Lincoln (WSBA No. 15170,
admirtted August 5, 1985), of King Coun-
ty, has been suspended for 12 months pur-
suant to a stipulation approved by the
Disciplinary Board on January 15, 1999
and by the Supreme Court on February
9, 1999. The suspension is based on mul-
tiple acts of misconduct.

First Matter. Mr. Lincoln represented
a father in a residential placement dispute
in Chelan County Superior Court. Prior
to the trial, the clients mother, Mrs. §,
was involved in an altercation with the
children’s mother. Based on this alterca-
tion, Mr. Lincoln filed a motion to have
the children reside primarily with the fa-
ther. In support of this motion, Mr. Lin-
coln submitted Mrs. S’s declaration. Mr.
Lincoln signed Mrs. S’ name to this dec-
laration and placed his inidals next to the
signature. Mr. Lincoln believed that his
initials were legible. Neither opposing
counsel nor the judge recognized Mr.
Lincoln’s initials. Mr. Lincoln did not tell
opposing counsel or the judge that he
signed the declaration. Mrs. § stated that
she did not know that Mr. Lincoln was
signing the declaration for her. Although
Mr. Lincoln believed that the declaration
was accurate, Mrs. S stated thar it had some
inaccuracies. During the trial, Mrs. § tes-
tified that she did not sign the declara-
tion. Mr. Lincoln then explained to the
Court thart he signed the declaration.

By filing with the court a declaration
containing negligently false statements,
and signing his name on behalf of a wit-
ness without bringing this fact to the
Court’s and opposing counsel’s attention,
Mr. Lincoln violated RPC 3.3, prohibit-
ing making a false statement of fact to a
tribunal.

Second Matter. In April 1995, Mr. Lin-
coln agreed to represent a client in a dis-
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solution. The client paid Mr. Lincoln
$500. Mr. Lincoln’s fee agreement stated
that $500 was the fee for an uncontested
dissolution proceeding. The fee agreement
also stated that the fee for a contested case
was $3,000, and that it became due im-
mediately. The following handwritten
definition of “contested” was included in
the fee agreement: “any disagreement or
dispute in which the attorney must inter-
vene, mediate or defend, including the in-
tentional act of one spouse to avoid ser-
vice of process, or any other lack of coop-
eration, delay, or failure to promptly pro-
duce records or documents, or the hiring
of an attorney by the other spouse. The
word “contested” also includes the client’s
behavior in which the client fails to heed
the advice of the attorney, compounds
problems, or makes the attorney’s efforts
more complex or difficult.”

The client decided to serve the plead-
ings on her husband to save the cost of a
process server. She left the pleadings and
some of her husband’s belongings with a
Navy officer, with instructions to deliver
the items to her husband. The client also
paid Mr. Lincoln a $120 filing fee, which
he did not deposit to his trust account.
Shortly after this, the client instructed Mr.
Lincoln not to proceed with the dissolu-
tion and to return all of her fees and costs.
Originally, Mr. Lincoln wrote to the cli-
ent, stating that he would not return any
of her money, including the unused filing
fee. Mr. Lincoln wrote that the client’s
husband had evaded service and, there-
fore, she owed him the $3,000 contested
fee, less the amounts she had already paid.
The client filed suit in small claims court.
The Court found that all of the fees and
costs, including the unused filing fee, were
reasonable and allowed Mr. Lincoln to re-
tain the client’s funds. Mr. Lincoln re-
turned the unused filing fee despite the
court order.

By failing to place the client’s advance
costs into his trust account and by apply-
ing these funds to his fees, Mr. Lincoln’s
conduct violated RPC 1.14, requiring that
advances for costs be deposited into the
trust account and that the lawyer preserve
the identity of client funds.

Third Matter. Mr. Lincoln agreed to
represent the husband in a dissolution ac-
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tion. Mr. Lincoln used the same fee agree-
ment with the $3,000 contested fee clause,
but this agreement also set an hourly rate
of $125. The client paid $2,500 in fees,
in installments, and also exchanged a jew-
elry box for $500. Mr. Lincoln prepared
the petition and summons in late Septem-
ber 1994 and signed the pleadings in mid-
October. The petition was filed on No-
vember 17, 1994. After many phone calls
to Mr. Lincoln, some answered and some
not. the client sent Mr. Lincoln a certified
letter asking about the status of his case.
Mr. Lincoln did not respond to the client’s
letter. On December 14, 1994, at a tem-
porary orders hearing, the court awarded
$1,000 per month to the wife in child sup-
portand maintenance payments, retroac-
tive to November 1, 1994. At this hear-
ing, the court did not have the client’s fi-
nancial information, because Mr. Lincoln
had misfiled this information and had not
delivered working copies to the court. Al-
though the client told Mr. Lincoln he
could not afford these payments, Mr. Lin-
coln took no steps to reduce them. The
Office of Support Enforcement began gar-
nishing the client’s wages, and eventually
he was forced to give up his apartment
and move in with friends. In February
1995, the client retained a new lawyer,
who successfully reduced the support and
maintenance payments.

Mr. Lincoln’s failure to act diligently
violated RPC 1.3, requiring lawyers to dili-
gently represent their clients. By failing to
answer his client’s questions regarding the
status of his case, Mr. Lincoln violated
RPC 1.4, requiring that a lawyer keep a
client reasonably informed about the sta-
tus of a matter and promptly comply with
the client’s reasonable requests for infor-
mation. By using a fee agreement allow-
ing M. Lincoln to unilaterally determine
whether fees would be increased, Mr. Lin-
coln violated RPC 1.5, requiring reason-
able fees.

Fourth Matter. Mr. Lincoln agreed to
represent the husband in a dissolution ac-
tion. He met with the client and his par-
ents. Mr. Lincoln told the client that his
fee would be $3,000. This fee would cover
legal service up to one year, excluding trial.
The client paid Mr. Lincoln $650 in cash,

and the parents wrote two checks for

$1,175 each, postdating the second. The
fee agreement was similar to the one used
in the other macters and included the state-
ment “client agrees to pay all expenses in-
cluding any balance due before entitled
to client file.” On May 17, 1996, the cli-
ent and his parents attended a court hear-
ing in the dissolution case. Apparently, the
opposing counsel prepared the order and
Mr. Lincoln did not explain the order to
the client’s and parents’ satisfaction. Over
the next two weeks, the client became dis-
satisfied with Mr. Lincoln’s services, ter-
minated Mr. Lincoln, and requested a re-
fund of unearned fees. The client’s mother
stopped payment on the postdated check,
without notice to Mr. Lincoln. Mr. Lin-
coln wrote to the mother in an attempt to
collect the additional $1,175. His letter
stated that he had the option of taking le-
gal action to collect the check, but he did
not follow through.

By failing to adequately explain the
court order, Mr. Lincoln violated RPC 1.4,
requiring a lawyer to explain a client’s
matter to the extent reasonably necessary
to permit the client to make informed de-
cisions. By failing to place disputed fees in
his trust account, Mr, Lincoln violated
RPC 1.14(b)(2), requiring lawyers to place
funds belonging in part to the lawyer and
in part to the client in the lawyer’s trust
account, and to take prompt steps to re-
solve the dispute. By using a fee agreement
allowing Mr. Lincoln to unilaterally de-
termine whether fees would be increased,
Mr. Lincoln violated RPC 1.5, requiring
reasonable fees.

Fifth Matter. Mr. Lincoln agreed to
represent the wife in a dissolution action.
The client signed a fee agreement which
seta fee of $650 for legal service up to one
year, exclusive of trial. The agreement
stated that the fee for trial would be
$6,500. The client paid Mr. Lincoln $725.
The client told Mr. Lincoln that her pri-
mary concern in the dissolution was the
parenting plan, because her spouse had
been arrested for making obscene phone
calls to the children’s babysitter. The cli-
ent requested that the court determine if
the spouse was stable enough to have visi-
tation, that this visitation be limited, in-
crease gradually, and that the outcome of
the criminal proceeding be considered.




The client stated that she had to repeat
these fact requests each time she spoke with
M. Lincoln. Additionally, the client states
that she provided Mr. Lincoln with mul-
tiple copies of the same documents, in-
cluding pay stubs and daycare receipts. Mr.
Lincoln stated that the client never gave
him complete financial information. Mr.
Lincoln met with the client in July 1996
in a Bellevue restaurant. The client states
that Mr. Lincoln gave her a parenting plan
drafted by the opposing lawyer to review,
and then he moved to another table to
meet with another client. The client stated
that although she had questions about the
parenting plan, she signed it and dropped
itoff with Mr. Lincoln, to avoid interrupt-
ing his meeting with another client. In
August 1996, the client met with Mr. Lin-
coln to sign the final parenting plan. Ap-
parently, when the client stated thac the
parenting plan did not address her
husband’s arrest, Mr. Lincoln rold the cli-
ent that he believed she was refusing to
sign the parenting plan to punish her hus-
band and that this was not proper. Two
days later, Mr. Lincoln notified the client
in writing that he was withdrawing from
her case. The client retained a new lawyer
and the court accepted the unchanged
parenting plan.

By failing to adequately explain the
parenting plan to the client, Mr. Lincoln’s
conductviolated RPC 1.4, requiring a law-
ver to explain a matter to the extent nec-
essary to permit the client to make an in-
formed decision. By failing to place dis-
puted fees in his trust account, Mr.
violated RPC
1.14(b)(2), requiring lawyers to place
funds belonging in part to the lawyer and
in part to the client, in the lawyer’s trust
account and to take prompt steps to re-
solve the dispute. By using a fee agreement
allowing Mr. Lincoln to unilaterally de-
termine whether fees would be increased,
Mr. Lincoln violated RPC 1.5, requiring
reasonable fees.

Sixth Matter. Mr. Lincoln met with a
client and her father regarding a residen-
tial placement issue. The client signed, and
the father initialed, a fee agreement set-
ting a fee of $1,150 for a non-contested
matter and $3,000 for a contested matter.
This agreement used the same definitions

Lincoln’s conduct

of “contested.” The fee agreement was
similar to the one used in the other cases,
butstated that Mr. Lincoln would “advise
and assist in all aspects of the case.” The
father gave Mr. Lincoln a $1,175 check.
The client was separated from her spouse,
who lived in Florida. In October 1995,
the client and her son visited the facher in
Florida. The parents fought and the client
was charged with domestic violence. The
father then obtained an injunction from a
court in Florida awarding him temporary

custody of the son. Mr. Lincoln told the
client that he believed that if the father
filed for dissolution in Florida, the client
would have to litigate the case in Florida
with Florida counsel. Over the next few
weeks, Mr. Lincoln performed some legal
research and spoke to the client and her
parents a few times. In January 1996, the
father filed for dissolution in Florida. On
February 1, 1996, Mr. Lincoln met with
the client and her father and told them
that the client should rerain counsel in
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Florida, and that he would assist in hav-
ing the case moved back to Washington.
The client and her father demanded all of
their money back and Mr. Lincoln de-
clined their request.

By failing to place disputed fees in his
trust account, Mr. Lincoln violated RPC
1.14(b)(2), requiring lawyers to place
funds belonging in part to the lawyer and
in part to the client in the lawyer’s trust
account and to take prompt steps to re-
solve the dispute. By using a fee agreement
allowing Mr. Lincoln to unilaterally de-
termine whether fees would be increased,
Mr. Lincoln violated RPC 1.5, requiring
reasonable fees.

Seventh Matter. Mr. Lincoln agreed to
represent a client in an action to invali-
date her marriage. The client signed a fee
agreement setting the fee at $3,000. This
fee agreement was similar to the others.
In July 1996, the client retained Mr. Lin-
coln to represent her in an additional case
filed against her by her husband and his
parents. The client agreed to pay Mr. Lin-
coln $875 to appear in court and argue a
protective order motion in this second
matter. The client assisted by obtaining all
of the necessary declarations for this mo-
tion. The Court ruled in the client’s favor
on the husband’s motion and against her
on the parent’s motion. The client believed
that Mr. Lincoln was not prepared for the
hearing. In December 1996, approxi-
mately 90 days before trial, Mr. Lincoln
told the client that the invalidity case was
headed to trial and rhat the client needed
to pay the $6,500 fee. The client asked
Mr. Lincoln to do what he could to avoid
trial, or she would be forced to find an-
other lawyer. As a result of this conversa-
tion, Mr. Lincoln withdrew from the case,
effective January 15, 1997. Mr. Lincoln
stated that the client expressly terminated
his services. Mr. Lincoln did not respond
to several motions filed by opposing coun-
sel on January 7, 1997.

By failing to adequarely communicate
with his client, Mr. Lincoln viclated RPC
1.4, requiring that a lawyer keep a client
reasonably informed about the status of a
matter and promptly comply with the
clienc’s reasonable requests for informa-
tion. By using a fee agreement allowing
Mr. Lincoln to unilaterally determine
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whether fees would be increased, Mr. Lin-
coln violated RPC 1.5, requiring reason-
able fees. By failing to take adequate steps
to protect his client in the motions filed
prior to the effective date of his withdrawal,
Mr. Lincoln’s conduct violated RPC 1.15,
requiring that upon withdrawal, a lawyer
take steps to the extent reasonably practi-
cable to protect the client’s interests.

Eighth Marter. Mr. Lincoln agreed o
represent the wife in a dissolution action.
She signed a brief fee agreement setting
the contested fee at $3,000. This fee would
cover proceedings, exclusive of trial, for
one year. The fee agreement also stated that
the fee was “non-trust, non-refundable.”
The client paid Mr. Lincoln $1,000. M.
Lincoln drafted the initial pleadings. The
husband and wife simultaneously served
each other with initial pleadings. The cli-
ent called and asked Mr. Lincoln to ex-
plain the pleadings that had been served
on her. Mr. Lincoln told the client that he
could not see her right away. The client
retained new counsel and asked for a re-
fund of unearned fees. Initially, Mr. Lin-
coln refused to refund any fees. Later, he
refunded $500 to the client.

By using a fee agreement allowing Mr.
Lincoln to unilaterally determine whether
fees would be increased, Mr. Lincoln vio-
lated RPC 1.5, requiring reasonable fees.

Joanne Abelson represented the Office
of Disciplinary Counsel. Joseph Ganz rep-
resented Mr. Lincoln. The hearing officer
was David Hoff.

Suspended

Gregory Scharmach (WSBA No. 8562,
admitted Ocrober 25, 1978), of Tacoma,
has been suspended for six months pur-
suant to a stipulation approved by the Dis-
ciplinary Board on January 15, 1999 and
by the Supreme Court on February 9,
1999.

On August 16, 1990, King County
Northeast District Court granted Mr.
Scharmach a Deferred Prosecution on a
fourth-degree assault charge. Apparently,
this matter was dismissed on August 27,
1992. Prior to the dismissal, on June 29,
1992, an Olympia police officer observed
Mr. Scharmach in his pickup truck
stopped in the traffic lanes, forcing traffic
to steer around him. The officer spoke to

Mr. Scharmach and noticed an odor of
intoxicants, slurred speech, confusion, dis-
orientation and unsteadiness on his feet.
Mr. Scharmach told the officer that he was
looking for the courthouse because he was
scheduled to meer a client. The officer ar-
rested Mr. Scharmach for Driving Under
the Influence (DUI) and transported him
to the Thurston County Jail. Mr.
Scharmach bailed himself of jail. The po-
lice gave Mr. Scharmach a ride to a taxi
stand and instructed him not to drive.
Approximately an hour later, the same
police officer noticed Mr. Scharmach, in
his pickup, stopped at a red light. The
policeman again booked Mr. Scharmach
for DUI and Mr. Scharmach again bailed
himself out and drove away.

Mr. Scharmach was charged with two
counts of DUI. He petitioned the court
to grant him a deferred prosecution. As
part of this petition, Mr. Scharmach stated
under penalty of perjury that he had not
been granted a deferred prosecution with-
in the last five years.

On December 20, 1993, Mr. Schar-
mach pled guilty to fourth-degree assault
in Bainbridge Island Municipal Court. On
December 22, 1993, Mr. Scharmach was
convicted in Bainbridge Island Municipal
Court of possession of a loaded weapon.
Based on these criminal violations, the
court revoked the deferred prosecution
and sentenced Mr. Scharmach to two years
in jail. Mr. Scharmach acknowledged that
he has an alcohol problem. He sporadi-
cally attends alcohol treatment.

By making a false statement about the
prior deferred prosecution, Mr. Schar-
mach violated RPC 3.3(a)(1), prohibiting
a lawyer from knowingly making a false
statement of material fact to a tribunal;
RPC 8.4(b), prohibiting criminal conduct
reflecting adversely on the lawyers hon-
esty, trustworthiness or fitness as a lawyer
in other respects; RPC 8.4(c), prohibit-
ing conduct involving dishonesty, fraud,
deceit or misrepresentation; and RPC
8.4(d), prohibiting conduct prejudicial to
the administration of justice. By violating
RCW 46.61.501 (DUI), RCW
9A.36.040 (assault), and RCW 9.41.040
et seq. (possession of a loaded firearm),
Mr. Scharmach violated RPC 8.4(b), RLD
1.1(a) prohibiting unjustified acts of as-




sault; RLD 1.1(b) prohibiting violation of
a court order; and RLD 1.1(c) prohibit-
ing a lawyer from violating his or her oath
or duties.

Sachia Stonefeld represented the Bar
Association. Mr. Scharmach represented
himself. The hearing officer was Robert

Hardy.

Suspended
Therese Wheaton (WSBA No. 18208,
admitred Ocrober 31, 1988), of Thurston
County, has been suspended for six months
pursuant to a stipulation approved by the
Disciplinary Board on January 15, 1999
and by the Supreme Court on February 9,
1999. The discipline is based on Ms.
Wheatons failure to promptly and dili-
gently protect her clients during a time of
illness that resulted in closing her practice.
In 1992, Ms. Wheaton opened a solo
practice in Lacey, Washington. In fall
1996, Ms. Wheaton contracted with a
company to provide complete office sup-
port, including client billing, accounting,
trust account records, and secretarial ser-
vices. Due to illness and continuing health
problems, Ms. Wheaton provided a power
of attorney to the contracted office man-
ager and requested that the manager as-
sume primary responsibility for the trust
account. In November 1996, Ms. Whea-
ton suffered a severe physical assault which
atfected her mental and physical health.
During this same period, Ms. Wheaton
suffered her grandfather’s death, breakup
with her partner, and eviction by her
former partner from her home and law
office. Ms. Wheaton was hospitalized for
34 of the 44 days between November 24,
1996 and January 10, 1997. During late
fall 1996, Ms. Wheaton and her support
staff’ contacted other Thurston County
lawyers to handle imminent client mat-
ters. On December 20, 1996, WSBA ap-
pointed an RLD 8.6 custodian was ap-
pointed to assist Ms. Wheaton in closing
her practice. On March 27, 1997, Ms.
Wheaton transferred to inactive status. In
carly summer 1997, after an order dis-
charging the custodian, he returned un-
claimed files to Ms. Wheaton, as her healch
improved. Ms. Wheaton has been in good
health for the last 18 months. The Court
reinstated Ms. Wheaton to active status

on February 9, 1999. Ms. Wheaton trans-
ferred to inactive status in June 1997. The
Court allowed Ms. Wheaton’s suspension
to run during the final six months of her
inactive status.

In November 1996, WSBA received
notice that Ms. Wheaton's trust account
was $119.84 overdrawn. One client filed
a grievance related to client funds and Ms.
Wheaton paid restitution to that client.
Additionally, Ms. Wheaton agreed to two
years trust account probation.

In July 1996, a client retained Ms.
Wheaton to obtain an order establishing
parentage, setting child support, and lim-
iting the father’s contact with the child.
In mid-July, Ms. Wheaton filed the Peti-
tion to Establish Parentage, and obtained
a waiver of the filing fee and a temporary
restraining order against the father. Ms.
Wheaton did not serve the alleged father.
In fall 1996, Ms. Whearon did not com-
municate with her client and did not ex-
plain that she had not served the father.
Larer in 1996, Ms. Wheaton became ill
and WSBA appointed a custodian. In
January 1997, the client received her file
from the custodian. This was the client’s
first notice that Ms. Wheaton had not pro-
ceeded with her case. Ms. Wheaton made
a partial refund to the client.

In late August 1996, Ms. Wheaton
agreed to represent the husband in a dis-
solution action. In October 1996, the wife
filed a Petition for Legal Separation; Mo-
tion for Temporary Support, Including
Maintenance; and Proposed Parenting
Plan. In November 1996, Ms. Wheaton
filed financial information and resisted the
maintenance request. The temporary or-
ders hearing was set for November 12,
1996. Ms. Whearon did not attend due
to her illness. Ms. Wheaton's staff con-
tacted the opposing party, who did not
agree to a continuance. The Court entered
an order imposing child support, mainte-
nance and attorney’s fees on the client. In
December 1996, Ms. Wheaton's staff no-
tified the client that Ms. Wheaton would
not be able to continue to represent him.
The client obtained a new lawyer on De-
cember 6, 1996. The new lawyer had to
copy the court file, because Ms. Wheaton's
office was already closed. In January 1997,
the client filed an application with the

Lawyers’ Fund for Client Protection and
received a gift of $500. In December 1998,
Ms. Wheaton reimbursed the Fund for
this gift.

In July 1996, Ms. Wheaton agreed to
represent the wife in a dissolution. Ms.
Wheaton prepared the pleadings and sent
them to her client in Germany. Ms.
Wheaton received the signed pleadings
back from the client in November 1996.
By this time, she was ill and took no fur-
ther action on this client’s case. The client
received her file from the custodian. The
signed pleadings were still in the file. Ms.
Wheaton paid restitution to this client.

By failing to properly advise her clients
of problems in their cases and failing to
promptly advise clients of her own illness,
Ms. Wheaton violated RPC 1.4, requir-
ing a lawyer to keep a client reasonably
informed abourt the status of a matter and
to explain matters to the extent necessary
to permit the client to make an informed
decision; and RPC 1.15, requiring a law-
yer to withdraw from a client’s case if the
lawyer’s physical or mental condition ma-

Legal Notice
Publishing in
King County

Always use the Daily Journal
of Commerce, your logical,
economical choice.

Receiving notices by fax,
messenger, courthouse drop box,
or electronically.

Phone 206-622-8272
for details
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terially impairs his or her ability to repre-
sent the client.

Maria Regimbal represented the Bar
Association. Melanie Hantze represented
Ms. Wheaton.

Censured

A. Graham Greenlee (WSBA No. 890,
admitted September 20, 1968), of King
County, has been ordered censured fol-
lowing a public hearing. The hearing
officer’s Findings of Fact, Conclusions of
Law and Recommendation became final
without appeal on December 31, 1998.
This discipline is based on Mr. Greenlee’s
settling a personal injury case without full
authorization from his client.

Mr. Greenlee represented a client in a
personal injury claim. In 1993, Mr.
Greenlee filed suit for his client. Mr.
Greenlee did not file the required State-
ment of Arbitrability or Confirmation of
Joinder. He also failed to attend a court-
ordered Status Conference. In a telephone
call with opposing counsel, Mr. Greenlee
accepted a $3,000 settlement offer. Al-
though Mr. Greenlee considered his ac-
ceptance to be subject to his client’s ap-
proval, he did not convey this to oppos-
ing counsel. In December 1993, when Mr.
Greenlee’s office received the release, stipu-
lation and order of dismissal and $3,000
draft, his office staff accidentally placed
these documents in the file, instead of for-
warding them to the client. In February
1994, Mr. Greenlee’s secretary wrote a let-
ter to the clerk of the court to prevent the
clerk from dismissing the client’s case. In
March 1994, Mr. Greenlee obtained and
sent the release and draft to the client. The
client called Mr. Greenlee to discuss how
much of this settlement she would receive.
Mr. Greenlee believed thart the client was
satisfied with the amount of the settle-
ment. During this conversation, the cli-
ent realized that the draft had expired. Mr.
Greenlee obtained and senta replacement
draft, but the client refused to sign, ask-
ing that Mr. Greenlee reduce his fee. The
client terminated Mr. Greenlee’s service
in January 1995. Mr. Greenlee filed a
notice of withdrawal and a notice of claim
of lien for $1,435.05 in fees and costs.
Later, the court dismissed the case for want
of prosecution and the second draft ex-
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The Lawyers’ Fund for Client Protec-
tion Committee meets quarterly to
review applications for gifts from the
Fund. The Committee is authorized to
make gifts to qualified applicants of up
to $3,000. On applications for more
than $3,000, the Committee makes
recommendations to the Board of
Governors, who are the Fund’s Trust-
ees. At its meeting on February 19,
1999, the Committee took the follow-
ing action:

Gifts of up to $3,000:

¢ To eight clients who paid fees to a
lawyer to commence bankruptey pro-
ceedings. The lawyer, who has st-
pulated to disbarment, placed his law
firm into bankruptcy, and was subse-
quently prohibited by the bankruptey
court from filing proceedings on be-
half of others. The lawyer failed to re-
fund unearned client fees (amounts
awarded were $900, $894, $149, $695,
$695, $500, $894 and $591). The
Committee had approved three simi-
lar gifts concerning this lawyer at its
previous meeting.

¢ "To the former husband of the client
of a lawyer who has been recom-
mended for disbarment for other mis-
conduct. When the lawyer was asked
by a mortgage company to provide a
judgment payoff amount for the hus-
band to satisfy a judgment he owed to
the wife, the lawyer added a $250 fee
for himself without authority or con-
sent from the husband, who was not
his client (amount awarded was $250).

| & To the client who was required by a
lawyer to pay the lawyer $1,250 to be
used to post an appeal bond. After the
lawyer was suspended from practice,
the client discovered no appeal was ever
filed and the lawyer misappropriated
funds (amount awarded was $1,250).

pired. Apparently, the defendants will pay
the $3,000 and Mr. Greenlee will reduce
his fee. Mr. Greenlee agreed to obrain writ-
ten authorization from clients in personal
injury cases before entering binding settle-
ments with the opposing party. The fol-
lowing mitigating and aggravating factors

Recommendations for gifts of more
than $3,000:

% To a client of the lawyer in the first
item above, who gave the lawyer a check
for $6,000 to hold for settlement of a
debt owed to a third party. The lawyer
stipulated that he misappropriated the
funds (amount recommended is
$6,000).

¢ To two clients of a lawyer, recom-
mended for disbarment, in two sepa-
rate matters: (a) In a probate matter for
an elderly client, the lawyer charged a
fee of $30,000, telling the client it was
customary to charge a fee of 10 per-
cent of the value of an estate but that
she would charge the client only 5 per-
cent. The estate was chiefly in cash and
bank accounts. The lawyer subse-
quently had the client pay her $15,000
in a tax scheme, apparently fraudulent,
which the lawyer devised. After the cli-
ent consulted new counsel, she success-
fully recovered all but $16,000 of the
funds paid to the lawyer (amount rec-
ommended is $16,000). (b) In a sec-
ond matter, the lawyer settled a personal
injury claim for client for $12,000. The
lawyer and the client had a one-third
contingent fee agreement. The client
endorsed the settlement check to the
lawyer, who promised to pay the bal-
ance to the client when the check
cleared her trust account. The WSBA
investigation disclosed that the lawyer
misappropriated the client’s funds
(amount recommended is $8,000).

In addition, the Commirttee denied
three applications as fee disputes or be-
cause there was no evidence of a dis-

honest taking of funds.

The Committee chair is Seattle attorney ]
Barbara J. Selberg. WSBA General ]
Counsel Robert Welden is staff liaison :
to the Committee. l

|

were considered in the sanction recom-
mendation in this case: delay in disciplin-
ary proceedings (mitigator); remorse (mi-
tigator); remoteness of prior offense (other
than suspension); prior disciplinary offense
(aggravator); substantial experience in the
practice of law (aggravator). £




1999 WSBA Award Noniinatidns Sought

E ach year, members of the Washingron State Bar Associa-
tion are asked to identify those members of our profes-
sion and the public who deserve the legal profession’s recogni-
tion and thanks.

Nominations are sought for the following awards:

Award of Merit: This is the WSBA's highest honor. [ was first
given in 1957. In general, the Award of Merit is given for
long-term service to the bar and/or the public, although it has
also been presented in recognition of a single, extraordinary
contribution or project. Itis given to individuals only — both
lawyers and nonlawyers.

President’s Award: As the name implies, this award is given
for special accomplishment or service to the WSBA during
the term of the current president.

Board of Governors’ Award for Professionalism: This honor
is awarded to a member of the WSBA who exemplifies the
spirit of professionalism in the practice of law. “Professional-
ism” is defined as the pursuit of a learned profession in the
spitit of service to the public and in the sharing of values with
other members of the profession.

Angelo Petruss Award for Lawyers in Public Service: This
award is named in honor of the late Angelo R. Petruss, a Se-
nior Assistant Attorney General who passed away during his
term of service on the Board of Governors of the WSBA. The
selection criterion is a significant contribution by a lawyer in
government service to the legal profession, justice system and

the public.

Pro Bono Award: This award is presented to a lawyer, non-
lawyer, law firm or local bar association for outstanding ef-
forts in providing pro bono services to the poor. This award is
based on cumulative efforts, as opposed to a lawyer’s or law
firn1’s pro bono hours or financial contribution.

Survey Shows Strong Overall Support for U.S.
Justice System
According to a national survey commissioned by the American
Bar Association, 80 percent of Americans believe that, “in spite of
its problems, the American justice system is the best in the world.”
“Perceptions of the ULS. Justice System” found that the root
of this support seems to lie in the jury system, with 78 percent of
respondents saying it is the fairest way to determine guilt or inno-
cence. More than two-thirds — or 69 percent — believe that
juries are the most important part of our justice system.
The survey asked respondents to rate their confidence in 17

Outstanding Judge Award: This award may be presented to a

judge from any level of court. It is presented for outstanding
service to the bench and for special contribution to the legal
profession. !

Courageous Award: This award is presented to a lawyer who

has displayed exceptional courage in the face of adversity, thus
bringing credit to the legal profession.

Affirmative Action Award: This award is made to a lawyer or
law firm making a significant concribution to affirmative ac-
don in the employment of ethnic minorities, women and the |
disabled in the legal profession within the state of Washing-

ron.

Outstanding Elected Official in the Legislative Branch: This
award is presented to an clected official for outstanding ser-
vice to the Washington State citizens with special contribu-
tions to the legal profession. The recipient has demonstrated
a commitment to justice beyond the usual call of duty. ;~

Lifetime Service Award: This is a special award given for a
liferime of service to the WSBA and the public; it is given
only when there is someone especially deserving of this recog-
nition.

It is important to note that presentation of these awards is
made only when there are truly deserving recipients. Some
years, no award is given in some categories. If you know of
someone who fits the criteria set forth above, please send a
letter of nomination and relevant information by May 14,
1999.

Send nominations to: !
WSBA Executive Director, Attn: Awards f
2101 Fourth Avenue, Fourth Floor |
Seattle, WA 98121-2330 |
fax: 206-727-8320 e-mail: oed@wsba.org |

different institutions in American society, including particular
components of the justice system, other professions and institu-
tions, and the media. Respondents had the most confidence in
the U.S. Supreme Court, with 50 percent “extremely or very con-
fident” in this insticution. Thirey-four percent of respondents in
the ABA survey expressed strong confidence in other federal courts,
and 28 percent expressed strong confidence in state courts. In
contrast, only 18 percent expressed strong confidence in the U.S.
Congress, while 14 percent expressed strong confidence in law-
yers. T'he media fared the worst, with strong confidence expressed
by only eight percent of the respondents, and slight or no confi-
dence by 60 percent.

The survey results also indicate that people’s knowledge of the
justice system is quite uneven. Vircually all respondents (99 per-
cent) know that “anyone accused of a crime has the right to be
represented in court by a lawyer,” and 96 percent know that “a
defendant found ‘not guilty’ in a criminal trial can still be sued for
money damages in a civil trial.” Yer more than a third of the re-
spondents — 37 percent — believe incorrectly that a eriminal
defendant has o prove his or her innocence. When asked to iden-
tify the branches of government, only 39 percent could identify
all three unaided; 25 percent could not identify even one branch.

Complete survey results are available ac heep://www. abanet.org/
media.

April 1999 - Washington State Bar News




WSBA President

Deadline: May 15, 1999

The Board of Governors of the Washington State Bar Associa-
tion (WSBA) is seeking applicants to serve as President of the
WSBA for 2000-2001, A description of the position appears
on page 54 of the March Bar News, and on the WSBA website
at heep://www.wsba.org/service. html.

Commission on Judicial Conduct

Deadline: April 28, 1999

The goal of the Commission is to maintain confidence and
integrity in the judicial system by seeking to preserve both
judicial independence and public accountability. The public
interest requires a fair and reasonable process to address judi-
cial misconduct or disability, separate from the judicial ap-
peals system that allows individual litigants to appeal from le-
| gal errors. The Commission meets the first Friday of every
other month. At these meetings, the Commission reviews new
complaints, discusses the progress of investigations, and rakes
action to resolve complaints. The Commission consists of 11

members who serve four-year terms: six non-lawyer citizens,
three judges and owo lawyers. The lawyers, who must be ad-
mitted to the practice of law in Washington, are selected by
the WSBA. Currently a representative and an alternate are
sought. The term will commence on June 17, 1999. Please
submirt a letter of interest with résumé to the Office of the
Executive Director, 2101 Fourth Avenue, Fourth Floor, Se-
attle, WA 98121-2330 or e-mail: oed@wsba.org.

Limited Practice Board

Deadline: April 28, 1999

The WSBA is seeking letters of interest from members inter-
ested to serve a four-year term on the Limited Practice Board.
The Board oversees administration of and compliance with
the Limited Practice Office Rule (APR 12) and meets every
other month. This term is effective immediately. Please sub-
mit a letrer of interest with résumé ro the Office of the Execu-
tive Director, 2101 Fourth Avenue, Fourth Floor, Seattle, WA
98121-2330 or e-mail: oed@wsba.org,

Potential Emeritus attorneys listen to volunteer apportunity
presentations.

Emeritus Training Session a Success

The first annual training session for the new WSBA Emeritus
program was held on January 27, 1999. Participants were wel-
comed by WSBA President Wayne Blair and Senior Lawyers Sec-
tion member Claude Pearson. Lawyers interested in changing their
status to Emeritus were introduced to the Washington State Legal
Services Provider Network by Ada Shen-Jaffe, Executive Director
of Columbia Legal Services, and Christie Hedman, Executive
Director of the Washington Defender Association. This was fol-
lUW’ed by an ()\"E‘]‘Viﬂ\v OFV()] unteer OPPDI'[Uﬂi(iCS ﬂnd an DVEJ'V%C'W
of key legal concerns and common barriers involving specific cli-
ent populations. The afternoon segment focused on key substan-
tive areas of law.

Training was provided by members of Washington state’s Ac-
cess rojustzce Nerwork, including Columbia Legal Services, North-
west Justice Project, Eastside Legal Assistance Program, Teamchild,
Unemp]ovment Law Project, Tacoma-Pierce County Bar Volun-
teer Legal Services Program, Attorney General’s Office, 1 egal Foun-
dation OFWJshmgtun and the .Sea[[le—Kng County Pub]lc De-
fender Association. Retired Washington Supreme Court Justice
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Vernon Pearson captivated the audience with a motivating lun-
cheon speech.

The training session was held as a result of the recent Wash-
ingron State Supreme Court adoption of APR 8(¢). This rule
creates a limited license status of Emeritus for attorneys other-
wise retired from the practice of law to practice pro bono legal
services through a qualified not-for-profit legal services organiza-
tion whose primary purpose is to provide legal services to low-
income clients. The goal of this rule is to encourage pro bono
participation by highly skilled and experienced attorneys and
judges who wish to make a significant contribution to current
access to justice-related efforts. To date, Emeritus attorneys are
working at King County Bar Association, Fremont Public Asso-
ciation, Columbia Legal Services, Northwest Justice Project,
Chelan/Douglas Community Action Council Legal Aid and
Whatcom County Public Defender.

The training was videotaped for use by attorneys who were
unable to attend the program and for attorneys who may wish to
change their status later during the year. Emeritus attorneys are
exempt from Continuing Legal Education requirements. How-
ever, they must complete the full-day training program or view
the video in order to be eligible for Emeritus status. To obrain an
Emeritus status application form and a listing of qualified legal
services programs, please contact Scot Stout at 206-727-8227 or
scots@wsba.org.

- Governor Locke Wins ABA Award
Governor Gary Locke was presented the American Bar
o Assoctatlons Spirit of Excellence Award at the ABA’s Mid-
 year Meeting on February 6 in Beverly Hills, CA. The Spirit
of Excellence Awards are presented annually by the ABA

mmission on Opportunities for Minorities in the Profes-

sion to lawyers who have demonstrated special achievement

and have made substantial contributions to the legal profes—

- sion and to society despite facing obstacles unique to mi-
norities.




Interprofessional Committee Seeks Input
Have you had a dispute with a professional in another field dur-
ing the course of your legal practice? The WSBA's Interprofessional
Committee wants to hear from you.

What is your answer to the following questions:

What do you do when an independent medical examiner wants
to charge your client $1,000 per hour for his deposition?
Who pays for an opposing party’s deposition preparation time
and deposition review time?

Who pays if that expert’s deposition runs long due to excessive
cross-examination?

When is a lawyer responsible for paying the expenses of litiga-
tion service providers?

The Civil Rules do not answer these questions expressly. Rule
26(b)(3)(C) provides in pertinent part, “[u|nless manifest injus-
tice would result...the court shall require that the party secking
discovery pay the expert a reasonable fee for time spent in re-
sponding to discovery....” See also WSBA Formal Opinion 140.
Similarly, for health care providers, Rule 26(b)(6) provides: “[t]he
party seeking discovery from a treating health care provider shall
pay a reasonable fee for the reasonable time spent in responding
to the discovery. If no agreement for the amount of the fee is
reached in advance, absent an order to the contrary.. .the discov-
ery shall occur and the health care provider or any party may later
seek an order setting the amount of the fee to be paid by the party
who sought the discovery.”

Because the Civil Rules are subject to interpretation on many
issues, conflicts arise among lawyers and berween lawyers and other
professionals. To help prevent these conflicts, the members of the
[nterprofessional Committee want to work with other professional
organizations throughout the state to develop guidelines (consis-
tent with antitrust prohibitions) for handling potentially prob-
lematic situations.

Before we begin contacting other professionals, we need input
from you. We need to know what problems you have had during
the course of your practice dealing with members of other profes-

WSTLA to Feature Jan
Schlichtmann as Speaker
at Law Day Dinner

Jan Schlichtmann will be the
featured speaker at the Wash-
ington State Trial Lawyers As-
sociation (WSTLA) Law Day
and Awards Dinner, Thursday,
April 29, 1999 at the Seattle
Hilton. Schlichtmann is the plaintiffs’ actorney protrayed by
actor John Travolta in the recent movie A Civil Action.
WSTLA will also present its Judge of the Year and Trial Law-
yer of the Year awards at the April dinner, which is open to
the public.

In the movie, Schlichtmann pits his glitzy Boston-based
law practice against the monolithic resources of two corpora-

February 17, 1999 Tax Section Annual Luncheon participants
(left to right) ave Alan Kane, Preston Gates & Ellis; Mike Roben,
Arthur Andersen; Bill Gates, Sr., Preston Gates ¢ Ellis. My. Gates

was the featured speaker at the luncheon.

Proposed RPC Amendments Posted for
Comment

On March 4, 1999, at its en banc administrative
conference, the Supreme Court of the State of Wash-
ington approved the publication of RPC 1.8(k) and

RPC 8.4(g) and (h) for comment. Bar members are
invited to comment by June 30, 1999 on the pro-
posals, which can be found at the WSBA website
(www.wsba.org).

sions. Please take a moment to recount a memorable conflict you
have had, and fax ic to WSBA Interprofessional Committee (aten.

Molly) at 206-727-8325. Thank you.

tions, W.R. Grace and Beatrice Foods, who are put on trial
for drinking-water contamination responsible for killing sev-
eral children in the working-class town of Woburn, Massa-
chusetts. Although Schlichtmann settled the case for $8 mil-
lion, it came at a great personal cost to himself, associates and
statf. The case left Schlichtmann bankruptand withouta prac-
tice.

Mr. Schlichtmann has consulted with and testified before
a number of governmental agencies and legislative commit-
tees on issues of toxic waste liability and the civil justice sys-
tem. In 1990, Mr. Schlichtmann, as a member of a special
legislatively mandated committee, helped author a complete
revision of the Massachusetts Hazardous Waste Cleanup Stat-
ute which was enacted into law July of 1992.

For more information about the Law Day Dinner or to
make a reservation, contact Rebekah Nairn at 206-464-1011.
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Raising the Bar: WSBA Town Meetings Planned

As part of the WSBA's efforts to plan for the fucure and “Raise the
Bar,” a series of town meetings has been scheduled in April and
May. Please see the WSBA website (www.wsba.org) for exact dates,
places and times. At these two-hour meetings, fellow WSBA
members, trained as facilitators, will lead small-group discussions
in specific areas (listed in the March Bar News, p. 16). Also present
at the meetings will be various members of the Long-Range Plan-
ning Committee; Governors, WSBA ofticers and the Executive
Director. Following the meetings, the member feedback will be
added to the database of members’ thoughts, concerns and sug-
gestions. We hope for personal feedback and input from up to
300 WSBA members. At the meetings that have been held so far,
members who have participated uniformly report feeling very
positive about the experience and that their time was well spent.

The town meetings are only one method of gathering infor-
mation. We are now also receiving completed member surveys
with thoughtful and constructive responses. (The survey appears
in the March Bar News pp. 19-20, and online at www.wsba.org,)
Another method of data gathering is structured interviews with
such stakeholder groups as judges, specialty and local bars, staff,
and Governors.

The data will be assembled into a report describing what kind
of Bar Association members want in the future. The Board will
then consider this information at its retreat in late July and begin
to lay out future programs that answer members’ concerns and
requests. Results will be shared with members as we go along.

Please be sure we have heard from you using any or all of the
vehicles described. And thanks to those of you who have already
participated!

Attention Active and Inactive WSBA Members:

1999 Licensing Fee Reminder

If you have already paid your 1999 WSBA Licensing Fee, thank
youL.

The WSBA's mission is to serve our members. Whenever you
have questions or need assistance, please do not hesitate to call
the WSBA Service Center. We are open Monday through Friday,
8:00 a.m. to 5:00 p.m. and can be reached at 800-945-WSBA or
2006-443-WSBA. You can also send e-mail to questions@ywsba.org,

If you have not yet paid your 1999 WSBA Licensing Fee, we'd
like to remind you that it was due on February 1st. Please note
that beginning March 1st, a 20% penalty is imposed on unpaid
Licensing Fees. After April 1, 1999, the penalty is increased to
50%.

It is important to note that the /st day to pay your 1999
WSBA Licensing Fee is May 1, 1999. If the Licensing Fee re-
mains unpaid after that date, the delinquency will be certified to
the Supreme Court, which will enter an order of suspension from
the practice of law. Please don' let this happen to you.

If you have any questions about the Licensing Fee or late-fee
penalties, please call the WSBA Service Center at 800-945-WSBA
or 206-443-WSBA, or e-mail us at questions@wsba.org, We're
here to assist you and answer your questions.

Court Rules Alert

Proposed amendments to a very substantial number of court rules have been
published by the Washington Supreme Court for comment by April 30, 1999.
The proposed amendments cover a wide variety of practices and courts.

The Supreme Court has published for comment proposed rules

Additionally, proposals to revise and integrate
the Civil Rules for Superior Courtwith the Civil
Rules for Courts of Limited Jurisdiction have
been published for comment. These involve all

of the Civil Rules. While many of the changes

including the following: do not change Superior Courtor District Court
ER1101..........cecovnveinenne. Application of Evidence Rules practice, other changes may cither make Dis-
RAP 10.2, 10.6, trict Court practice more similar to Superior
10.8, 12.4 and 13.4 .......... Amicus Briefs Court practice or may otherwise involve
CRAO(®E) .vovoorvoeereveerenen. Affidavits of Prejudice changes in court rules and procedures. A simi-
CrR 3.4 ....cccovciivinnvcnnaiene Presence of Defendant — Video Proceedings lar proposal to EEvlia ansl Intcgrate the Cr{m{—
CrR 4.2 ......ccccovvvcvvvvnnenn. Guilty Plea Statements nal Buios for Shporior (TOL.H[ Wlth. tbc Crum-
- = nal Rules for Courts of Limired Jurisdicrion has
CrR 8.9 .....cceovirvvvennennnn, Affidavits of Prejudice HE D blished . .
: also been published. Again, many of the com
ERI0. i D_[.SCOVEI_Y S bined rules will not change practice in either
CrRL] 2.1(d)(2) .......c........ Filing Citations court, but other proposed rule changes may
CrRLJ 3.2(m) ........ceevennne.. Bail in Criminal Traffic Cases implicate the practice in one or the other cour.
CrRL] 3.4 ........c.ccecucueee.. Presence of Defendant — Video Proceedings The Washington State Bar Association has
RALJ 2.2........ cemeeseenenieen. What May Be Appealed commented on some of the proposed rule
RALJ 4.3 .......ccoveivvievnennen. Stay of Enforcement of Judgment changes, but many are still under review by the
IRL] 2.2(d) ......c0ce0eseuenenee. Filing Traffic Cirations WSBA Court Rules and Procedures Commit-
IRL] 6.6(b) and (d) ........... Speed Measuring Devices tee and the Board of Governors for comment
JuCR 1.5, 2.1, 2.4, by April 30, 1999.
3.9, 5.3, 5a.2, 6.4, 7.6, Practitioners and others are likewise free to
7.7,712and 7.13 ............ Numerous Rules Concerning Juvenile Court comment on the proposed rules by contacting
Proceedings the Supreme Court by April 30, 1999, either
GR 19 .. ... Video Conference Standards in writing or by e-mail. Comments may be
APRIL v s Continuing Education mailed to PO Box 40929, Olympia, WA
APR 14 ......... wevsvesiesneenee. Poreign Law Consultants—Limited Admission 98504-0929 or e-mailed to Lisa.Bausch@
APR 16 .............cceeuueee... New Rule-Suspension from Practice courts.wa.gov. E-mail messages must be lim-
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Commercial Transactions: Now and When
the Big Changes Arrive

April 9 — Seartle. 6.5 CLE credits pending. By
WSBA-CLE 800-945-WSBA or 206-443-
WSBA.

Understanding Business Entity Formation,
Maintenance and Termination

April 15— Seattle. 3.5 CLE credits. By CT Cor-
poration System 212-315-7800.

Specialized Evidence
April 16 — Seattle. 6 CLE credits. By WSBA-
CLE 800-945-WSBA or 206-443-WSBA.

. CONSTRUCTION LAW

Construction Laws 1999

April 7 — Bellevue; April 21 — Everett; April 28
— Fife. 7 CLE credis. By Pacific Legal Seminars
206-933-9247.

EMPLOYMENT LAW :

Basics of Employment Law
April 7-8 — Seattle. 12 CLE credits. By Council
on Education in Management 925-988-1841.

Workers’ Compensation in WA
April 15 — Seartle. 6.5 CLE credits. By Lotman
715-833-3940.

ENVIRONMENTAL LAW

Basic Power Searching and

Environmental Law

April 20 — Seattle. 6 CLE credits. By UW CLE
206-543-0039.

ESTATE PLANNING

General Practice Series: How to Draw a
Valid Will in WA

April 20 — Searde. 3 CLE credits. By UW CLE
206-543-0059.

General Practice Series: Simple Probate of a
Family Estate

April 20 — Searde. 3 CLE credits. By UW CLE
206-543-0059.

Beating the Odds on Legal Malpractice:
Ethics and the Practice of Law

April 23 — Spokane. 1 CLE erhies credic. By
Great American Insurance Co. Legal Professional
Liability Division 407-667-7880.

; FAMILY LAW =~

Child Support and Enforcement in WA
April 21 — Seattle. 6.5 CLE credits (incl. 1 eth-
ics). By NBI 715-835-7909.

Family Law Skills Institute

April 23-24 — Seattde. CLE credits TBA. By
WSBA-CLE & Family Law Section 800-945-
WSBA or 206-443-WSBA.

GENERAL

One Day 401(k) Program
April 8 — Seattle. 6.5 CLE credits. By Pension
Publications of Denver 800-246-9442.

. This information is submitted
by providers, Please check
- with providers to verify CLE
~ credits approved. T
. To announce a seminar, =~
i - p!eﬁs§: send tor
WSBA Bar News Calendar

- 2101 Bourth Avenue, Fourth Eloor.
Seactle, WA 981212330
- Fax: 206-727-8320

: ion must be received by the
. 1st of the month for placement in the
. following month’s 'Ca!éﬂ'da_r. o

Lessons from Two Decades of Trial
Consulting

April 8 8 22 — Seattle. 3.25 CLE credits. By
Tsongas and Associates 503-225-0321.

Communication in the Courtroom

April 12 — Everett; April 21 — Seactle; April 28
Olympia. 7.5 CLE credits. By Carl Grant 206-
364-5289.

The Law of the Internet in WA
April 13 — Seattle. 6.5 CLE credits (incl. 1 eth-
ics). By NBI 715-835-7909.

Claims Laws 1999
April 14 — Bellevue. 4 CLE credits. By Pacific
Legal Seminars 206-933-9247.

Public Works Laws 1999
April 14 — Bellevue. 3 CLE credits. By Pacific
Legal Seminars 206-933-9247.

Hazardous Waste in WA
April 14 — Scartle. 6.5 CLE credits (incl. 1 eth-
ics). By NBI 715-835-7909.

Chiropractors and Lawyers
April 15 —Seattle. 6.25 CLE credits. By WSTLA
206-464-1011.

Current Issues in Forensic Practice
April 15 — Seatde. 2 CLE credits. By Seattle
Forensic Institute 206-624-6454,

WSBA Lawyers’ Assistance Program 2nd
Annual Statewide Conference

April 16-18 — Lake Chelan. 9.25 CLE credits
(incl. 4.25 ethics). By WSBA Lawyers’ Assistance
Program 800-945-WSBA or 206-443-WSBA.

Interest-Based Mediation
April 19-23 — Spokane. 41 CLE credits (incl. 1
ethics). By Fulerum Institute Dispute Resolu-
tion Clinic 509-838-2799.

Internet Legal Research

April 20 — Seatde. 3.25 CLE credits. By WA
Law School Foundation 206-543-0059.
Getting the Judge to Say Yes

April 22 — Seartle. 7 CLE credits. By Kinder
Legal Writing 206-622-3810.

Child Witness and Juvenile Perpetrators:
Addressing the Impact of Intimate Partner
Violence

April 22 -23 — Spokane. 16.5 CLE credits. By
Spokane County Domestic Violence Consor-
tium 509-487-6783.

The Big Mouth: Confessions, Statements,
Lies and Other Perils of Talking

April 23 — Seattle. CLE credits TBA. By
WACDL 206-623-1302.

Training to Be a Professional Mediator
April 23-24 — Seattle. 15 CLE credits (incl. 1
ethics). By Alan Alhadeff Mediation 206-281-
9950.

Insurance Coverage Issues

April 23 — Seatte. 6.25 CLE credits (incl. 1 eth-
ics). WSBA-CLE 800-945-WSBA or 206-443-
WSBA.

12th Annual Northwest Bankruptcy
Institute

April 23-24 — Searde. 9.5 CLE credits (incl. 1
ethics) pending. By Oregon State Bar 503-684-
7413.

WSAMA Spring Conference 1999
April 28-30 — Vancouver. 10.75 CLE credits
(incl. 1 ethics). By WA State Association of
Municipal Attorneys 206-625-1300.

Overview of Landlord-Tenant Law in WA
April 29 — Seatte. 1 CLE credit. By King County
Bar Association 206-624-9365.

Auto Cases
April 29 — Seattle. 6.25 (incl. .5 ethics). By
WSTLA 206-464-1011.

Indian Law: Interaction Among Three
Sovereigns

April 30 — Seactle. CLE credits TBA. WSBA-
CLE & Indian Law Section 800-945-WSBA or
206-443-WSBA.

; LITIGATION '

Power Persuasion: Advanced Trial Tech-
niques for the Experienced Litigator Video
Replay

April 2 — Yakima; April 8 — Seartle; April 15 —
Vancouver; April 21 — Kelso; April 23 — Walla
Walla. 6.75 CLE credits (incl. 1 ethics). By
WSBA-CLE 800-945-WSBA or 206-443-
WSBA.

5th Annual Litigation Institute

April 15 — Seatde. 7.5 CLE credits (incl. 1 eth-
ics). By WSBA-CLE & Federal Bar Assoc. of
WA 800-945-WSBA or 206-443-WSBA.

Successful ADA Litigation in WA
April 27 — Seatte. 6.5 CLE credits (incl. 1 eth-
ics). By NBI 715-835-7909.

: ~ REAL ESTATE LAW :

1999 Advanced Conference on Real Estate
Purchase and Sale

April 8-9 — Seattle. 14 CLE credits (incl. 1 eth-
ics). By Law Seminars International 206-567-
4490.
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Frank and Rosen LLP
is pleased to announce

a change in the name of the firm to

Frank ROSEN FREED
(GARFINKEL & ROBERTS 1ip

EMPLOYMENT AND LABOR Law

TRIAL LAWYERS

StEVEN B. FRANK
Jon HowarD ROSEN
CLIFFORD FREED
MARTIN S. GARFINKEL
MARY E. ROBERTS

MicHAEL R. KELLER
Of Counsel

Representing employees and labor unions in

+ Wrongful Termination
+ Discrimination
« Sexual Harassment
o Unpaid Wages and Overtime
+ Government Employment

+ Pension Benefits

Since 1981

Puone (206) 682-6711
Fax (206) 682-0401

Surte 1200 Hoce Buiming, 705 SECOND AVENUE
SEATTLE, WASHINGTON 98104-1729

LAWYERS

RYAN, SWANSON & CLEVELAND, PLLC

is pleased ro announce that

Craig B. Wright
has been admitted as a Member of the firm,

Kennard M. Goodman,
Hunington Sachs
and Paul Soreff

have joined the firm as Of Counsel,
and

Maureen D. Burke

has joined the firm as an Associate.

1201 Third Avenue, Suite 3400
Seattle, WA 98101-3034
206-464-4224
Facsimile 206-583-0359

LANDERHOLM,
MEMOVICH, LANSYERK
& WHITESIDES, BS.

is pleased ro announce that

RACHEL A. BROOKS

has joined our firm as an Associate

Ms. Brooks practice will emphasize Commercial
Litigation, Creditor’s Rights and Real Estate

Pacific Tower « 915 Broadway, Suite 300
Vancouver, Washington 98660
360-696-3312 » 503-283-3393

fax 360-696-2122
e-mail: rachelb@landerholm.com
website: www.landerholm.com
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CUSACK & KNOWLES, PL.L.C.

is pleased to announce the addition

of
J.D. SMITH

as an associate with the firm.

Mr. Smith, a graduate of Texas Wesleyan
University School of Law, will emphasize insurance
defense and coverage matters in his practice.

Prior to joining the firm, Mr. Smith worked for
Safeco Insurance Company as a Multi-Line Insurance
Adjuster and Professional Liability Underwriter.

Cusack & Knowtes, P.L.L.C.

Two Union Square, 601 Union Street, Suite 3000
Seattle, Washington 98101
Telephone: 206-521-3001

Facsimile: 206-521-3997

www.cusack-knowles.com

GOTTLIER, FISHER & ANDREWS, PLLC

ATTORNEYS AT LAW
is pleased to announce
that
ROBERT J. (“RUSTY") FALLIS

former Assistant Attorney General
for the State of Washington,

joined the firm as an associare on March 1, 1999

1325 Fourth Avenue, Suite 1200
Seattle, Washington 98101-2531
Phone: 206-654-1999
Fax: 206-654-8725

Kenvon Law Frrv

SERVING WaAstINGTON CITIES

Dana D. KapeLa
GranaM P Brack
KIMBERLY A. WALDEN
ANNE C. JACKSON

Lisa R. PopELL

SANDRA S, MEADOWCROFT

MicHarL R. KEnYON

MAaRrGITA A. DORNAY

Lisa M. MARSHALL

RoperT E NOE

Bruck L. DiseND

CAROL A. MORRIS
OF CoOUNSEL

WE ARE PLEASED TO ANNOUNCE THAT

BRUCE L. DISEND

Bruce graduated from Boston University School
of Law in 1972. After several years in private practice
in Delaware, Bruce served as a civil deputy prosecutor
in Whatcom County.
Since 1984, Bruce has provided counsel and assistance
as City Attorney for Bellingham
and Puyallup, and now for Shoreline.

and

CAROL A. MORRIS

Carol handles all land use lirigarion services for the
Association of Washington Cities Insurance Pool
members, and also serves as City Attorney for
Gig Harbor and Hunts Point. A former member
of Ogden Murphy Wallace, PLLC, she joins us as
Of Counsel to the firm. Carol is an adjunct professor
of municipal law at Seattle University School of Law,
from which she graduated in 1988.

HAVE JOINED OUR FIRM
Kenyon Law Firm provides practical advice
and a full range of legal counsel to
Washington municipalities.

Please let us know if we can help.

11 FrONT STREET SOUTH, 1ssaQuaH, WASHINGTON 98027
425-392-7090
206-628-9059
Fax 425-392-7071
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BeNNETT BicELOoW & LEEDOM P.S.

is pleased to announce that

Marxk C. Gary
MicHAEL MADDEN

and

Vickie J. WiLLiams

have become Shareholders of the firm and

Bruce W, MEGARD, JR.
and
MicuasL C. TOLFREE

have joined as associates.

999 Third Avenue, Suite 2150
Seattle, Washington 98104

C. Dennis Brislawn and Thomas D. Lofton

are pleased to announce the formation of

BrisLawnN LorronN, PLILC

A Professional Limited Liability Company

The firm will continue to provide a full range
of legal representation to individuals, families &
businesses. Areas of practice include asset
protection, estate administration, business planning,
wealth replacement, taxation, wills and trusts,
insurance law, charitable bequests,
estate tax returns, probate, and real estate.

Attorneys & Counselors at Law:

C. Dennis Brislawn, Jr. (WA) Richard ]. Gregorek (WA)
Thomas D. Lofton (WA & OR)  Thomas E Jurey (OR)

The Emerald Building
520 Kirkland Way, Suite 301 800 American Bank Bldg.
Kirkland, Washington 98033 621 SW Morrison Street
425-803-9500 Portland, Oregon 97205
800-466-6658 503-294-0699

Regional Office:

FosTER PEPPER & SHEFELMAN PLLC

ATTORNEYS AT Law

We are pleased to announce
James P. Ducan
Intellectual Property

Joun A. FANDEL
Real Estate

Joann H. Francis
Employment « Municipal & Public Finance

WADE S. LEATHERS
Tax

THoMAS M. Pors
Land Use & Environmental « Natural Resources

Sanpra K. SAvILLE
Litigation » Employment « Family Law

Have been elected members of the firm

Effective January 1, 1999

ANCHORAGE » BELLEVUE » PORTLAND » SEATTLE » SPOKANE

WOLEFSTONE, PANCHOT &
BLOCH, BS., INC.

ATTORNEYS AT LAW

is please to announce that

BRADLEY S. WOLF
has been named a shaveholder in the firm.

Mr. Wolf's practice emphasizes civil liigation.

The firm continues its practice in the areas of real estate,
business law, estate planning and administration,
family law and all aspects of lingation.

Stanley G. Bakun, Lynn P. Barker, Kenneth A. Bloch, Kay
L. Brossard, Robert L. DiJulio, John A. McGary, Dudley
Panchot, Kevin M. Paulich, Robert ]. Weber, Bradley S.

Wolf, and Edwin G. Woodward

SEATTLE OFFICE BeLLEVUE OFFICE
1500 Norton Building 901-104th Avenue N.E.
801 2nd Avenue Suite 200
Seattle, Washington 98104 Bellevue, Washington 98004

Phone: (206) 682-3840 Fax: (206) 340-8837
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Professionals

TAX-DEFERRED
EXCHANGES

James Robert Deal, P.S.
The Maplewood Exchange
Corporation

425-774-0233 800-232-1457

www.child-support-lawyer.com

CHILD ABUSE

Steve Paul Moen
is available for assistance
and referral of civil and criminal
cases involving child abuse,
delayed recall and mental
health counseling.

SHAFER, MOEN & BRYAN, P.S.
Hoge Building, Seattle
(206) 624-7460

CANADA

Gregory L. Samuels
Trial Lawyer in Washington &
British Columbia

(800) 222-6332

MEDICAL NEGLIGENCE &
PRODUCT LIABILITY

Chemnick, Moen & Greenstreet
is available for referral or
association in plaintiff's medical
negligence and product
liability claims.

The firm's staff includes a
nurse-attorney, a physician-
attorney and two nurse-
paralegals. Patricia K. Greenstreet
and Eugene M. Moen are past
chairpersons of WSTLA’s
Medical Negligence Section.
Paul W. Chemnick organized
WSTLA's Product Liability
Section and served as
its first chairperson.

CHEMNICK, MOEN &
GREENSTREET
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

APPEALS

"A discourse on argument
on an appeal would come with
superior force from the judge who
is in his judicial person the target
and trier of the argument . . .
Supposing fishes had the gift
of speech, who would listen to
a fisherman’s weary discourse
on fly-casting . . . if the fish
himself could be induced to give
his views on the most effective
methods of approach?”
— John W. Davis

CHARLES K. WIGGINS
Former Judge, Court of Appeals
(206) 780-5033

APPEALS

Douglass A. North announces
his availability for referral,
consultation or association

on appellate arguments
and bhriefs.

Douglass A. North

MALTMAN, REED, NORTH,
AHRENS & MALNATI, P.S.
1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

CHILD ABUSE
ALLEGATIONS

David S. Marshall handles cases

involving allegations of child abuse.

(206) 382-0000

DENTAL MALPRACTICE &
DISCIPLINARY PROCEEDINGS

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and

2) representation of healthcare
providers in disciplinary
matters.

(425) 451-1202, Bellevue

CALIF/WA DUAL-LICENSED

Michael A. Aronoff
Aronoff & McGoran P.S.

Available for referrals,
consultationor association on
California matters.
Heavy family law background.
20 years’ experience in

California.

(253) 874-0189
fax (253) 874-8005

HEARTLAND
Capital Funding, Inc.

Settlement/Lottery Buyer
We buy structured settlements,
lotteries and large elder life
insurance policies.

800-897-9825

"Since 1993, providing clients
lump sum options”

For information
about advertising in
the Professionals
section of Ear News —

call 206-727-8213.
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HIGHER EDUCATION LAW
EDUCATION LAW

Thomas K. Dalglish,
J.D., Ph.D.

Former counsel to state universities,
state Superintendent of Public
Instruction. University teaching,
research, administrative experience.
20+ years public, private
practice of law.

Available for referrals,
consultation, association or
mediation in disputes involving
faculty, students.

THOMAS KILLIN DALGLISH
5215 Ballard Avenue NW
Seattle, WA 98107
(206) 706-1000

CONSTRUCTION SITE
INJURIES

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of
construction site injury cases.

FURY BAILEY
1300 Seattle Tower
1218 Third Avenue

Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

EMPLOYMENT
INVESTIGATIONS

Amy Stephson and Nalani
Askov are available to
conduct independent
investigations of employee
discrimination complaints.
Extensive experience.

STEPHSON ASKOV
705 Second Avenue, Suite 401
Seattle, Washington 98104
(206) 623-1628
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Complete sets of Wn.2d and Wa.App. for sale:
only $10 per volume (full sets only). Call Gary
at 360-438-7329.

Law Library: updated through August 1, 1998:
Washington Practice; RCW; Washington Digest
2d; Washingron Appellate Reports; Washington
Reports; and Washington Reports 2d. Make of-
fer 425-259-3915.

1890s golden oak office furniture in excel-
lent condition: 11 pieces including 18-drawer
5x5 quarter-sawn partner’s desk, combination
standup desk, and two leather-back side chairs.
Must sell by end of April. Phone 509-448-1414
or email bondgeg@juno.com.

Downtown Seattle office-sharing: $175 per
month. Also, full-time offices available on 32nd
floor, 1001 Fourth Avenue Plaza. Close to courts.
Furnished/unfurnished suites, short-term/long-
term lease. Receptionist, legal word processing,
telephone answering, fax, law library, legal mes-
senger and other services. 206-624-9188.

Pioneer Square/Maynard Building: well
equipped law office, including receptionist, con-
ference room, library, fax, copier, kitchenette.
Congenial office-sharing. Ask for Steve or Dale
2006-447-1560.

Mercer Island office-sharing: lake view, prime
location, class “A” building, secretarial available.
Call 206-275-0770.

Hoge Building (2nd & Cherry, Seactle). Space
for one or two lawyers and supportstaffin four-
lawyer suite with library, fax, etc. 206-624-7460.

Office space available for attorney in newly re-
modeled law office in Scatdle, Denny Regrade
area. Secretarial space available. Fully serviced:
receptionist, phones, copier, fax, etc. Available
now. Carol L. Edward, 206-283-9662.

Bainbridge Island: One attorney’s office space
in restored 1922 vintage landmark home. Shared
fax, copy machine, receptionist and conference
room included. Walking distance to Seattle ferry.
$850/month. Call Bill McGonagle 206-842-
5681.

Sole Practitioners: 1-3-person executive suites
fully serviced, complete with conference room,
fax, copy equipment, receptionist and account-
ing services available. New high-level offices lo-
cated on the Denny Regrade. Available now. Call
206-467-9777.

Sweeping, unobstructed view of Olympics
and Elliott Bay (First Interstate Building, 41st
Floor): elegant law office near courthouse. Rea-
sonable rates include receptionist, basic messen-
ger service, mail delivery, fax, two conference
rooms, law library, fully equipped kitchen. For
more information, please call AnnaMarie 206-
624-9400.

Ballard: office space available in long-established
Ballard law office; secretarial space and/or share
secretary; library, fax, copier, patking; close to
banks and post office. Call Jonsson 206-783-
4100.

Bellevue downtown: views of downtown Belle-
vue, Lake Washington and Seartle skyline in pres-
tigious City Center Bellevue. Reception, library,
conference room, kitchen included. Possible re-
ferrals. 425-451-8301.

Two offices available in our Lynnwood law
office, each overlooking small lake with its mal-
lards, wood ducks and Canada geese. Perfect
satellite office for downtown firm. Must have

E&QO. Contact James at 425-774-0233.

Kent East-Hill office sharing opportunity: Es-
tablished 25-year attorney concentrating on es-
tate planning, business law and personal injury
secks attorney experienced in other areas of law
to share office space. Good opportunity for at-
torneys to complement one another. Recently
remodeled office with room for one attorney and
a legal assistant. If interested, please call David
A. Gagley at 253-854-1244,

Northgate office: furnished space for one ar-
torney/one staff. See it and you will like it. Bob
206-525-0600.

Place for one lawyer in two-attorney suite with
library, reception, conference room, kitchen, fax
and parking available. Pleasc call Colleen ar 425-
641-6343.

Bellevue downtown: onc or two offices now
available. Receprionist, telephone, fax, copier,
library/conference room and parking all in-
cluded. One office has private bathroom, wet
bar, secretarial space with waiting area. Call Barry
Hasson 425-454-4901.

Charles R. Meyer, Attorney at Law, is going on
the bench. Will lease beautiful office space for
up to three attorneys plus staff. Complete turn-
key operation available. Call 360-793-1222 for
more information. Office is locared at 106 4th
St., Sultan, WA 98294,

Leen & Moore (historical building/Capitol Hill
area) has a large attorney office for rent, indoor
parking available, phone, receptionist, use of li-
brary and conference room. $750/mo. Please call
Judy at 206-325-6022 for further information.
__ POSITIONS AVAILABLE
Corporate/tax attorney: small, well established
AV-rated Portland firm secks attorney with four-
plus years' significant corporate and rax experi-
ence to join growing corporate, tax planning and
transactional practice. Send résumé in confi-
dence to Calvin W. Collins, Newcomb, Sabin,
Schwartz & Landsverk LLE 111 SW Fifth Av-
enue, Suite 4040, Portland, OR 97204.




Seattle: eight-attorney firm, AV-rated, with
general civil practice secks associate attorney with
a minimum of two years’ experience. Land use,
real estate, business transactions, litigation or
family law experience preferred. Please send ré-
sumé to WSBA Bar News Box 573.
Bainbridge Island law office secking associate
attorney with a minimum of two years’ experi-
ence in estate planning, probate, real estate/busi-
ness. Salary negotiable. Walking distance to Se-
attle ferry. Submit résumé and general descrip-
tion of client base, if any, to William McGonagle,
Sherrard & McGonagle, 241 Madison Avenue,
Bainbridge Island, WA 98110, or e-mail
megonagle@elebyte.net.

Attorney jobs: Harvard Law School calls our
publication “probably the most comprehensive
source of nationwide and international job open-
ings received by our office and should be the
starting point of any job search by lawyers look-
ing to change jobs.” Each monthly issue con-
rains 500-600 current (public/private sector)
jobs. $45/three months. Conract: Legal Finploy-
ment Report, 1010 Vermont Ave. NW/, Ste. 408-
WB, Washington, DC 20005. 800-296-9611.
Visa/MC/AmEx. http://www.attorneyjobs.com.

Mid-sized Portland, OR law firm secks two
associate attorneys for our land use, environmen-
tal and real estate groups. Applicants should have
substantial relevant experience. Flexible work en-
vironment. Send résumé and letter of interest
to Frank Hammond, Ramis Crew Corrigan and
Bachrach, 1727 NW Hoyt St., Portland, OR
07209,

Minzel & Associates is a temporary placement
agency for lawyers and paralegals. We are look-
ing for quality lawyers and paralegals who are
willing to work on a contract basis for law firms,
corporations, solo practitioners and government
agencies. If you are interested, please call 206-
328-5100 for an interview.

Corporate /transactional attorney: Safeco Cor-
poration is seeking an experienced business trans-
actions artorney to join its in-house legal staff.
Candidate should have a minimum of five years’
experience in general corporate law, mergers and
acquisitions, or secured financing transactions.
We require excellent academic credentials and
references, and strong analytical and writing
skills. Washington State Bar membership pre-

Rates: WSBA members: $25/first 25 words; $0.25 ea. add'l. word. Non-

members: $35/first 25 words; $0.75 ea. add’l. word. Blind-box number
 service: $7. (Responses will be forwarded.) Check payment (to WSBA)
~ must accompany order. Wc do not bill for classjﬁeci ads or aceepr pay-

ment by credic card.

Deadline: Text and payment received (not postmarkcd) by 1st of each

Bu‘r!\t'ws .
it 721‘01 Fourth Ah

Posmon_s ava.dable are also
ted by teleplmne at:
" 0() 727 8261

’m(i on me at Wy

ferred. Please submit a cover letter and résumé
outlining qualifications to: Safeco Corporation,
Safeco Plaza, Human Resources T-17, Attn: AT,
Seattle, WA 98185, or fax 206-548-7117. We
are an equal opportunity employer committed
to employing a diverse workforce.

Quality attorneys sought ro fill high-end per-
manent and contract positions in law firms and
companies throughout Washington. Contact
Legal Ease, LLC by phone 425-822-1157; fax
425-889-2775; or e-mail legalease@legalease.

com.

Associate attorney, Seattle: secking attorney for
small Seactle firm concentrating on medical mal-
practice defense. Background must include ex-
perience as a healthcare provider. Excellent writ-
ing and good interpersonal skills. Will consider
recent graduates. Send résumé and cover letrer
to Mclntyre & Barns, Attn: Lee Barns, 1325
Fourth Ave., Ste.1700, Seattle, WA 98101-2509.

Real estate and business transaction associ-
ate with a minimum of two years’ experience
sought by Davidson, Czeisler, Kilpatric & Zeno.
Résumés by fax to 425-827-8725 or by mail to
PO Box 817, Kirkland, WA 98083-0817.

Plaintiff personal injury firm secks an atror-
ney to assist with practice. [.D.; minimum of
three years' civil litigation experience required.
Must have excellent oral, research and writing
skills. Washington State Bar membership is re-
quired. Immediate opening. Send or fax cover
letter with detailed description of litigation skills
and experience, and résumé, to: Arthur D.
Miller, Attorney ar Law, 1220 Main St., Ste. 355,
Vancouver, WA 98660, fax 360-694-5919.

Etco, Inc. is secking a lawyer to represent it on
a contingency basis in a contract dispute involv-
ing a large sum of unpaid commission. Please

call Eitan at 206-762-1707.

The law firm of Birch, Horton, Bittner and
Cherot has an opening in its Anchorage, Alaska
office for two attorneys with excellent academic
credentials and writing skills. Must have at least
two years' experience in commercial transaction,
litigation or employment law. Birch, Horton,
Bittner and Cherot has offices in Anchorage,
Alaska and Washington, DC. It is an AV-rated
firm and recently celebrated its 25th anniver-
sary. Compertitive salary and benefits. Send ré-
sumé to: mparise@bhb.com or Michael J. Parise,
Birch, Horton, Bittner and Cherot, 1127 W.
7th Ave., Anchorage, AK 99501-3399.

The United States District Court, Western Dis-
wrice of Washingron, announces the retirement
of the Honorable David E. Wilson from his po-
sition as full-time United States Magistrate Judge
in Searte, Washington. Applications are now be-
ing accepted for the position being vacared in
February 2000. The duties of the position are
demanding and wide-ranging and will include:
(1) the trial and disposition of civil cases upon
consent of the litigants; (2) conduct of prelimi-
nary proceedings in felony cases; (3) trial and
disposition at the Federal Courthouse in Tacoma
of petty and misdemeanor cases arising from out-
lying government facilities such as Fort Lewis,
Bangor Naval Submarine Base, Mr. Rainier Na-
tional Park, Olympic National Park and
Bremerton Naval Shipyard; (4) trial and dispo-
sition at Seattle of other federal misdemeanor
cases; (5) assisting District Judges in disposition
of prisoner petitions and Social Security appeals;
(6) conduct of various pretrial matters and evi-
dentiary proceedings on reference from the
Judges of the District Court. The basic jurisdic-
tion of the United States Magistrate Judge is
specified in 28 U.S.C. & 6306. To be qualified
for appointment an applicant must: (1) be, and
have been for at least five years, a member in
good standing of the bar of the highest court of
astate, the District of Columbia, the Common-
wealth of Puerto Rico, or the Virgin Islands of
the United States, and have been engaged in the
active practice of law for a period of at least five
years (with some substitutes authorized); (2) be
competent to perform all the duties of the of-
fice; be of good moral character; be emotionally
stable and mature; be committed ro equal jus-
tice under the law; be in good health;: be patient
and courteous; and be capable of deliberation

- month for issue following, e.g., April 1 for May issue. No cancellations
~ after deadline. Mail to: WSBA Bar News Classaﬁads 21 01 Foun;h Ave .
- Fourth FL, Seartle, WA 98121-2330. ‘
j deﬁjm’ng experience for positions ag.mlable' S:ate and federal law al—;: 7
~ low minimum, but prohibit maximum, qua
No ranges (eig “5-10 years”). :
Questions? 206-727-8213; comm@wsba.org
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and decisiveness; (3) be less than 70 years old;
and (4) not be related to an active Judge of the
District Court. A Merit Selection Panel com-
posed of attorneys and other members of the
community will review all applicants and rec-
ommend ro the Judges of the District Court in
confidence the five persons whom it considers
best qualified. The court will make the appoint-
ment, following an FBI full-field investigation
and IRS rax check of the appointee. An affirma-
tive effort will be made to give due consider-
ation to all qualified candidates, including
women and members of minority groups. The
salary of the position is §125,764 per annum,
The term of office is cight years. Application
forms and further information on the Magis-
trate Judge position may be obtained from the
Clerk of the District Court (or via the court’s
web site at heep://www.wawd.uscourts. gov):
Bruce Rifkin, Clerk, 215 US Courthouse, 1010
Fifth Avenue, Seattle, WA, 98104; 206-553-
5598 or Janet Thernton, Depurty in Charge,
1717 Pacific Avenue, Room 3100, Tacoma, WA,
98402; 253-593-6313. Applications must be
submitted only by potential nominees person-
ally and musr be received no later than July 31,
1999. All applications will be kepr confidential,
unless the applicant consents to disclosure, and
all applications will be examined only by mem-
bers of the Merit Selection Panel and the Judges
of the District Court. The Panel’s deliberations
will remain confidential.

. SERVICES

Business practice, litigation and estates assis-
tance: business agreements, formations, licens-
ing and transactions. Also commercial and other
civil licigation including briefs, appeals, discov-
ery, research, trial preparation. Wills, trusts and
probate. Yale and Stanford law graduate. Colo-
rado bar member. High-quality work. Very ex-
perienced. Affordable hourly. William Goldstein
206-322-2204 or 360-720-0782.

Contract attorney: experienced, accomplished
wial and appellate artorney available. Fifteen-plus
years experience. Litigation and writing empha-
sized. References; reasonable rates. M. Scott

Dutton 206-324-23006; fax 206-324-0435.

Oregon accident? Unable to scttle the case? As-
sociate an experienced Oregon trial attorney to
litigate the case and share the fee. OTLA mem-
ber; references available see Martindale, AV-

rated. Zach Zabinsky 503-223-8517.

Skip tracing-locator: Need to find someone?
Guaranteed locate or no charge/no minimum
fee for basic locare, 87% successful. Nationwide.
Confidential. Verify USA. 888-2-VERIFY.

Minzel & Associates is a temporary placement
agency for lawyers and paralegals. We provide
highly qualified attorneys and paralegals on a
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conrract basis to law firms, corporations, solo
practitioners and government agencies. Jeff
Minzel, who worked at Davis Wright Tremaine
for a number of years, carefully screens all actor-
neys and paralegals. Highlights of the screening
process include a personal interview, a detailed
review of the applicant’s legal and non-legal work
experience, a review of the applicant’s educa-
tional background, an evaluation of the
applicant’s legal skills, reference checks, a review
for bar complaints and malpractice suits, and
verification of good-standing status. These law-
yers and paralegals can help you enhance prof-
its, control costs, manage growth, increase flex-
ibility, improve client service, and increase ca-
reer satisfaction. For more information, please
call us at 206-328-5100 or e-mail us at M-and-

A@msn.com

Legal Research Solutions 800-627-8047. Our
services include raw research, court-ready trial
and appellate briefs, summarions of law, drafe-
ing of pleadings, motions and discovery. All ar-
eas of law and all jurisdictions available. State
and Federal. Our large necwork includes attor-
neys with many years of practical experience in
vast areas of the law who are all top-quality re-
searchers and writers. Arcas of emphasis are also
available, including rax, environmental, insur-
ance among others. No additional charges for
computerized research. Flat fee or hourly rates
available. Seven days per week. Rush/long-term
projects welcome. Fast turnaround. MasterCard/
Visa accepted.

Forensic document examiner: trained by Se-
crec Service/US Postal Crime Lab examiners.
Court-qualified. Currently the examiner for the
Eugene Police Dept. Only civil cases accepred.
Jim Green 541-485-0832.

California litigation/collection: California at-
torney ready to assist you in your California
needs: domesticating judgments, jurisdictional
challenges, collections, depositions, litigation.

Rick Schroeder 818-879-1943.

Contract attorney: complex litigation. Eight
vears’ experience including jury trials and ap-
peals. Large firm experience. Excellent research,
writing, case preparation, depositions and mo-
tions. Downtown office, Bob 206-892-2252.

Spring into action with a contract attorney: |
perform legal research and writing for Washing-
ton lawyers. Located near the UW Law Library.
Will draft trial briefs and motions; review and
organize documents, and help you prepare for
trial. Elizaberh Dash Bottman, 6031 50th Ave.
NE, Seattle, WA 98115. Telephone: 206-526-
5777; e-mail: lizbottman@sprintmail.com.

Hawaii attorney with federal and state court
commercial litigation background available for
assistance in civil cases, real property, and pro-
bate matters. 808-396-4165; e-mail: susankern
@aol.com.

George F. Davis died January 23, 1998, a resi-
dent of Spokane, Washington. He was born July
10, 1918, in Toronto, Canada. If any atcorney
has possession of his will, please contact
Francesca D’Angelo, 221 North Wall Street, Ste.
500, Spokane, WA 99201; 509-838-4261.

Will Search: Anyone with information concern-
ing the Last Will and Testament of Mary E.
McClelland, deceased February 22, 1999, please
conract Emily R. Hansen 206-622-3280.

MISCELLANEOUS

Looking for business/tax law practice in Se-
artle or Eastside to acquire. Reply in confidence
to WSBA Bar News Box 574,

Tuscany: Classic 18th C. House, just restored,
views of San Gimignano’s medieval towers, 30
miles SW of Florence, 4 miles to train, 6 bed-
rooms (sleeps 15), 3 baths, about 2,500 square
feet, set in vineyards, olives, apricots, weekly
$1,600-2,500; on same estate: 18th C. farm-
house — 4 apartments, with views, weekly $800-
1,000; 18th C. house, end of private road on
wine, olive estate, 16 miles S. of Florence, 3 bed-
rooms (sleeps 6), 3 baths, pool, gardens, weekly
$1,400-1,800; adjacent two bedroom (sleeps 4),
two-bath apartment, weekly $1,100-1,500.
Contact Ken Lawson 206-632-1085; fax 206-
(632-1086.

Whistler, Canada: six-person condo in one of
the world’s premier ski resorts. Available Decem-
ber 26, 1999 to January 2, 2000. Spend the mil-
lennium in international splendor. $2,000 for
the week. Contact Randy Jones at 360-357-
3501.

Lump sums cash paid for remaining payments
on seller-financed real estate notes and contracts,
business notes, structured settlements, annuities,
inheritances in probate, lottery winnings. Since
1992. Cascade Funding 800-476-9644; htep://

www.cascadefunding.com.

Are you interested in influencing the expan-
sion and policies of a growing organization com-
mitted to preventing burns and supporting burn
survivors? Northwest Burn Foundation is seek-
ing enthusiastic board members to establish
policy, secure and monitor funds, and develop
strategic plans as we expand programs and
fundraising efforts. We require 8-10 hrs. per
month commitment and committee participa-
tion. For an info packer contact NWBF: 206-
789-6838; e-mail: nwburn@ix.netcom.com.

Top dollar paid for structured sectlements, lot-
tery winnings and large life insurance policies.
Heartland Capirtal Funding 800-897-9825. Pro-
fessional annuiry funding for you and your cli-
ent.




In legal research,
control of the outcome
requires cormmand
of the process.

West's* Washington Case
Law" and Revised Code of |
Washington Unannolated

West's Revised Code of 28
Washington Annotated ™

West's Washington Digest
CD-ROM Edition™

Washington
Administrative Code

American Law Reports

American Jurisprudence’

West CD-ROM Libraries™ put vou in control, with interlocking research KeyCite™, then bring it all together with the very latest data from over
materials that are powerful, easy-to-use and structured to meet your needs. 9,000 WESTLAW® databases.

Whether you're beginning your research with a case, a statute or an anno-
tation, West Group’s legal research system will guide vou to the correct
answer—every time.

Bring West CD-ROM Libraries into your practice. You'll watch your
efficiency soar—while your costs, time and effort plummet.

West Group has united the finest resources in the legal publishing industry Make more connections for your research dollar.
into a cohesive, coherent whole. When you aceess this information Contact West GI‘OUP at 1—800-762-5272
through West CD-ROM Libraries, you'll get the power (o zeto in on big

issues with headnotes and case synopses, solidify vour argument with Please provide OFFER NUMBER 820077.

#Available on PREMISE® and Folio™ Research Software,
The trademarks shown above are used under license
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KeyCite.
Theres a quiet revolution

taking place.

Customers already use KeyCite™ by more than 2 to 1
over all other citators on Westlaw?

Why this break from the old way of doing things?

Perhaps it’s because KeyCite is so accurate, current,
comprehensive and easy to use. Here’s why:
+ Every decision in KeyCite has been analyzed by an
attorney-editor.
» KeyCite warns you of overrulings within hours of
case receipt at West Group.
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Bancroft-Whitney « Clark Boardman Collaghan
Lawyers Cooperative Publishing « Westlaw ® « West Publishing

* Only KeyCite covers all West-reported cases, one million
unpublished cases, 600 law reviews, ALR® and more.
* Full-text headnotes, warning flags and depth of treatment
stars make KeyCite the easiest citator.

All the more reason to make your break to KeyCite.
FREE BOOKLET. Ask for the
illustrated KeyCite guide today.
CALL 1-800-700-9378

or visit www.westgroup.com/ keycite
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