=¥

: Washington State

- BARNEW

DECEMBER 1999

~ The Practical and Ethical Considerations
e of Internet Advertising




Hunting Down

Case Law
Just Got
Easier,

When it comes to tracking down legal Need to hunt in other areas?
precedent, good instincts will take you only
so far. What you really need is a legal research
tool t‘hz'it retrieves the inf(.)rmatiou you want, and Decisions, including Ninth Circuit Court of
puts it into a context that’s relevant to your case. Appeals; The Shepard’s® Citation Service; The
With CD Law’s new Annotated Revised Code  United States Code Service; U.S. Supreme Court

To help you in your pursuit, we've recently
extended our services to include: Federal Court

of Washington, you'll find everything you're Reports, Lawyers’ Edition, and other extremely
looking for right under your nose. useful databases.

Our ARCW puts you hot on the trail by To get more information or a FREE trial, call
bringing the statutes you need to the top of (206) 623-1688. For easy, efficient legal research,
the heap. Best of all, each includes a summary we're an attorney’s best friend.

of relevant case law which interprets the statute
for you and applies it to real life situations.

LEXIS-NEXIS
(G2 A sciber id the Wes Elvesier i ghoniy

'CD LAW |

Your scarch is over

(206) 623-1688 +* Internet: www.cdlaw.com




I

ol

Do You Know Wh Washington Lawyers
Choose Hall-Conway-Jackson, Inc. for
Professional Liability Insurance?

ARVE Tl Re @ Tl eeld [ E10)[113°d available, up to $20 million for qualifying firms.

e = e e R iter] options, including unlimited. Also free death or disability extended
e R T oeriode

: a0 @elylelgr-TeiiRe0)=ig=10128 TOr qualifying firms/lawyers.
(@le)(=T¢=To [N olge) o 1o R s]AEVUYEIEN acting in the capacity of an Arbitrator, Mediator or Notary Pubilic.

(@e 0l = enl el gl apllat = deleleietztll of $500 per day, up to $5,000 maximum per claim for attendance at a

trial at Westport's request. The deductible is waived for this provision.

‘_ Reimbdfs'emehf uﬁ,to:-‘$'/_","500f per policy period for expenses incurred as a result of disciplinary
_ proceedings. The deductible is also waived for this provision.

(071 T1ogllan =T =R Talo Mi=Telolgi=To B elgaell With a free 60 day mini-trial.
OTE Yl Rilrg VA= =ln 8 to have limited claims expenses paid in addition to the limit of liability.
(&6]a=To Sl o] (o) (=31 (013 [= | Bl akid = 1ale=4 programs are now part of Westport Insurance Corporation (a GE

Services Company), rated A++ by A.M. Best and AAA by Standard
and Poor's - their highest rating.

"Weiwe!cérhe'brokér:'}'hquirie's_: Ask your broker to contact us.

For additional information, call Kate Dougherty at:

§ HALL-CONWAY-JACKSON, INC.  $seTniwe e, si 502 Westport
1| INSURANCE BROKERS/ Seattle, Washington 98125 West =

Sl : port Insurance Corporation

| PROGRAM ADMINISTRATORS Tol (200) Sprpade A GE Capital Services Company

Formerly Quinan-Pickering, Inc. Fax (206) 525-4280 Incorporating Coregis Lawyer Programs

Insuring Washington Lawyers Since 1960 (800) 877-8024 www.westportins.com



SHEPARD’S® on the LEXIS®-NEXIS® services.

See citations research in a whole new light.

The best just got better!

SHEPARD'S Citations Service — the best in citations research —
just got better with new features tailored to the way you work.

SHEPARIDY'’S + AUTO-CITE® + LEXCITE®,

SHEPARD'S now includes prior and subsequent history, more
unpublished decisions, the currentness of the LEXIS® service and
the superior benefits of the SHEPARD'S Citations Service —

®
all through one powerful SHEPARD’S search. hgpﬂ;ﬁdg

FOCUS™,
Restrict the SHEPARD'S display by searching on key facts or The Next Generation
points of law with our exclusive FOCUS"™ feature. The result —

" Exclusively from
pinpoint accuracy and new ways to expand your research. =t

LEXIS Publishing

i 1Q
EASY TO LSE N ] ; . LEXIS-NEXIS + MARTINDALE-HUBBELL
Only the SHEPARD’S Citations Service provides customized answer MATTHEW BENDER « MICHIE - SHEPARD'S
sets for optimal efficiency. Plus, improved navigation and consolidated

parallel cites make it easier to get the precise results you expect!

This is only the beginning. To find out more, call 1.800.528.1891 ext. 3.
or visit us on the Web at www.lexis.com.




_—

SAR NEWS

DECEMBER 1999

|

Articles

21 Major Criminal Law Decisions of the United States Supreme Court’s 1998-99 Term
by Craig Hemmens and Rolando V. del Carmen
30 The Practical and Eihical Consideraiions of Iniernei Adveriising
30 Online Lawyer Directories: Do They Work?
by Donald B. Kramer
32 Lawyer Advertising on the Internet
by Barrie Althoff
43 Diversity in the Practice of Law
by Kathleen Hopkins and J. Tate London

51 Supreme Court Considers MCLE Changes :
by Jan Eric Peterson and Jeff Belfiglio, MCLE Inplementation Committee

Columns

15 Editor’s Page m Hi, I'm Sherrie, and I'm a Techaholic...
by Sherrie Bennett

17 President’s Corner  Lawyers in Trouble — You Can Help
by Richard C. Eymann P. 46

19 Executive’s Report m Defining the Practice of Law
by Robert D. Welden

Departments Listings

7 Letters 57 Announcements
46 The Greyhaired Cyberpunk 60 Calendar
48 Lawyer Services 60 Professionals
50 Changing Venues 62 Classifieds

P. 48

52 The Board’s Work
54 Disciplinary Notices
55 FYI

Sherrie Bennett Editor 206-283-4015; bennsl@aol.com
Judith M. Berrett Director of Communications 206-727-8212; judichb@wsba.org
Amy Hines Managing Editor 206-727-8214; amyh@wsha.org
Jack Young Advertising Manager 206-727-8260; jacky@wsba.org
Randy Winn Bar News Online 206-733-5913; randyw@wsba.org
Amy O’Donnell Professionals, Classifieds and Subscriptions 206-727-8213; amyo@wsba.org
Communications Department e-mail: comm@wsba.org

Suemission GUIDELINES
Bar News encourages correspondence and article submissions. The submission deadline is the 10th day of the month for the second issue following, e.g.;
December 10 for the February issue. We request a 3-1/2 inch disk (in any conventional formar) and hard copy at the time of submission, Please include a
SASE if you would like your material returned. Article submissions should run approximately 1,100 o 3,500 words. Graphics and illustrations are
welcome. Address all correspondence and submissions to: Bar News Editor, 2101 Fourth Avenue, Fourth Floor, Seatde, WA 98121-2330.

DECEMBER 1999 - Washington State Bar News 3



~ Regional Corporate Attorney

VoiceStream Wireless Corporation, one of the fastest growing and leading
PCS wireless companies in the U.S. has an excellent opportunity for a
Regional Corporate Attorney. This key position provides various real
estate, lease and contract review for our Field Engineering Operations.
Position requires substantial knowledge of real estate and contract law,
desire to work in a fast-paced environment, and a business oriented
entrepreneurial spirit. Five or more years of law firm or in-house experience
preferred.

Attn.: Recruiting
Job Code: Corp. Attny.
VoiceStream Wireless

Fax: (425) 586-8817
e-mail: recruiters@voicestream.com

VorceStream

“Get more from life”




THE MISSION OF
THE WASHINGTON STATE
BAR ASSOCIATION 1S TO
PROMOTE JUSTICE AND SERVE
ITs MEMBERS AND
THE PUBLIC.

Published by

WASHINGTON STATE
BAR ASSOCIATION
2101 Fourth Avenue
Fourth Floor
Searttle, WA 98121-2330

M. Janice Michels
Executive Director

Judith M. Berrett

Director of Communications

©1999 by
Washington State Bar Association

Printed by Valco Graphics

All editorial material, including
editorial comment, appearing hercin
represents the views of the respective

authors and does not necessarily carry the
endorsement of the Association or
the Board of Governors.
Likewise, the publication of any
advertisement is not to be construed as
an endorsement of the product or service
offered unless it is specifically stated
in the ad that there is such approval
or endorsement.

Washington State Bar News
(ISSN 886-5213) is published monthly
by the Washington State Bar
Association, 2101 Fourth Avenue,
Fourth Floor, Seartle, WA 98121-2330,
and mailed periodicals postage paid in
Seattle, WA. $10.51 of a regular
member’s dues is used for a one-year
subscription. The annual subscription
rate for inactive members is $15.
Nonmember subscription rate is
$24 a year.Washington residents
add 8.6% sales tax.

PostmasTeR: Send changes of address to:
WasHINGTON STATE Bar News
2101 Fourth Avenue, Fourth Floor
Seattle, WA 98121-2330

Printed on recycled paper
(3¢
(L

 ADVERTISING

Display: Contact Jack Young at 206-727-8260 or jacky@wsba.org,
Announcements: For WSBA members only. Contact Jack Young ar 206-727-8260
or jacky@wsba.org,

Classifieds: Advance payment required. Please see classitied pages for rates and
submission guidelines.

Professionals: The boxed ads preceding classifieds; for WSBA members only.
Cost: $40/inch; advance payment required.

Contact Amy O’Donnell at 206-727-8213 or amyo@wsba.org,

Deadline: Copy must be received (not postmarked) by the first of each month for the
issue following. No cancellations will be accepted after the deadline. Please submit typed
copy with check payment (to WSBA) to:

Bar News, 2101 Fourth Avenue, Fourth Floor, Searte, WA 98121-2330.

No phone orders, please.

e WCRA-ROARD OF GOVERNORS”’* e

Richard C. Eymann, President

Jan Eric Peterson, President-elect Dale L. Carlisle, Sixth District

Walter R. Krueger, First District Lindsay T. Thompson, Seventh District
James E. Deno, Second District Jenny A. Durkan, Seventh District-East
Stephen J. Henderson, Third District Victoria L. Vreeland, Eighth District
Stephen T. Osborne, Fourth District Daryl L. Graves, Ninth District

John T. Powers, |r., Fifth District J. Richard Manning, King County

: - EDITORIAL ADVISORY BOARD W

James Dickmeyer, Chair

Eric Nordlof, Eighth District

Melissa O’Loughlin White, King County
Thomas Oldficld, Sixth District

Erin Overbey. Seventh District-East
Jonathan Rascoff, Fifth District

Stephen C. Smith, First District

Michael Vaughn, Third District
Christopher Wells, Seventh District-Central
Andrew Wender, Second District

Lara Zimmerman, Seventh District-Central

John Allison, Fifth District

Walter Barton, Seventh District-Fast
Danshera Cords, Ninth District
Judith Endejan, Third District
Harold Federow, First District
William Flynn, Fourth Distriet
Geoffrey Hymans, Sixth District
Peter Karademos, Fifth District
Jerry Kimball, Seventh District-Central
Karena Kirkendoll, Sixth District
Paula Littlewood, King County

WSBA CONTACTS

WSBA SERVICE CENTER

800-945-WSBA / 206-443-WSBA / questions@wsba.org

* Address changes

* Current WSBA CLE seminars and CLE products (information or seminar registration)
* MCLE credits and course accreditation

* Licensing

* Office of Disciplinary Counsel (complaints about lawyers)

* Order placement for all WSBA products (inquiries about pending orders 206-733-5918)
WSBA fax 206-727-8320

Website & Bar News online www.wsba.org

Admissions 206-727-8209

Ethics line (for hzfg{en‘ only) 206-727-8284

Jobline (recording) 206-727-8261

Lawyer Services (for lawyers only) 206-727-8268

* Voluntary fee arbitration

* Mediation

e Lawyers Assistance Program

¢ Law Office Management Assistance Program

DECEMBER 1999 - Washington State Bar News 5




Official

Washington Administrative Code

Current 1999 Edition [12 volumes]
will include
the 2000 Supplement [2 volumes]

°399.60

$370 + 8" sales tax

State agencies and out-of state subscribers
are not required to pay sales tax

D

PREPAYMENT REQUIRED

Make checks payable to: Office of the Code Reviser
Send to: PO Box 40552  Olympia, WA 98504

State agencies and out-of state subscribers are not required to pay sales tax

Price to include the 2000 supplement

/ am enclosing $ Send me sets to the address below.
Ship To: — i

Address Mail Stop

City St Zip




Correction to Burrage Letter

In a letter from Judge Jeanette Burrage
printed in the November issue of Bar News
[p. 71, the phrase “although I applaud
those who de volunteer their time and en-
courage others to do the same” was omit-
ted at the end of the third paragraph.

We apologize for the error.

More Certainty Needed in
Commercial Transactions

Editor:

I read with interest the article titled “Dr.
Strangelaw or How I Learned to Love the
Berg” [Bar News, September 1999]. Mr.
Reisler concludes that the adoption of the
subjective view of contract interpretation
by the court in Berg v Hudesman, 115
Wash.2d 657, 801 P2d 222 (1990),
should be hailed by all except those who
wish to obtain “a literal, absurd and un-
fair resule.” WSBN ar 29.

The debate over whether contract lan-
guage is to be viewed “objectively” (thus
denying the introduction of parol evi-
dence to create an ambiguity where none
appears from the face of the contract) or
“subjectively” (thus admitting parol evi-
dence to create an ambiguity) is not new.
Williston opposed it, while Corbin ad-
vocated it.

However, the recent results of the
courts work in this area (i.e., adopting the
“subjective” position) has been harmful to
commercial interests generally, while very
beneficial to the legal profession through
the creation of much litigation.

The best judicial exchange in this de-
bate is the adoption of the subjective view
in California by Justice Traynor in Pacific
Gus & Electric Co. v. G. W Thomas Dray-
age ¢ Rigging Co., 442 P2d 641, 642-46
(Cal. 1968) and the criticism of it by Judge
Kozinski in Trident Center v. Conn. Gen.
Life Ins. Co., 847 E2d 564, 568-70 (9th
Cit. 1988).

In Pacific Gas, Justice Traynor tells us
that language is inherently ambiguous,
and thar the objective view of contract
interpretation “reflects a judicial belief in
the possibility of perfect verbal expression.
This beliefis a remnant of a primitive faith
in the inherent potency and inherent
meaning of words.” 442 P2d at 643-44.
Since no one wants to be labeled “primi-
tive,” the only proper thing is to permit

extrinsic evidence where it “is relevant to
prove a meaning to which the language
of the instrument is reasonably suscep-
tible,” 442 P2d ar 644. Since “reasonable-
ness” is in the eye of the beholder, it is che
poot commercial litigator who cannot
state a claim of ambiguity, which survives
the inevitable motions to dismiss, and for
summary judgment.

In Tricdent, Judge Kozinski wonders
whether this method really gets to the true
intentions of the parties better than the
objective method: “Under Pacific Gas, it
matters not how clearly a contract is writ-

| A L R b e
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ten, nor how completely it is integrated,
nor how carefully it is negotiated, nor how
squarely it addresses the issue before the
court: the contract cannot be rendered
impervious to attack by parol evidence.
If one side is willing to claim that the par-
ties intended one thing but the agreement
provides for another, the court must con-
sider extrinsic evidence of possible ambi-
guity. If that evidence raises the specter
of ambiguity where there was none be-
fore, the contract language is displaced
and the intention of the parties must be
divined from self-serving testimony of-
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fered by partisan witnesses whose recol-
lection is hazy from passage of time and
colored by their conflicting interests. (ci-
tation omitted.) We question whether this
approach is more likely to divulge the
original intention of the parties than reli-
ance on the seemingly clear words they
agreed upon at the time.” 847 E2d at 569.

As Judge Kozinski correctly notes, “Zz-
cific Gas casts a long shadow of uncer-
tainty over all transactions negotiated and
executed under the law of California. As
this case illustrates, even when the trans-
action is very sizeable, even if it involves
only sophisticated parties, even if it was
negotiated with the aid of counsel, even
if it results in contract language that is
devoid of ambiguity, costly and protracted
litigation cannot be avoided if one party
has a strong enough motive for challeng-
ing the contract. While this rule creates
much business for lawyers and an occa-
sional windfall to some clients, it leads
only to frustration and delay for most liti-
gants and clogs already overburdened
courts.” /d.

There was, and s, a reason for the pa-

rol evidence rule: Each party to a con-
tract should be required to insert his in-
tentions clearly in the instrument which
is designed to capture the mutual inten-
tions of the parties. If he fails in getting
the other parties to agree to his intentions
by writing them in the contract, he may
not later be heard to argue that his inten-
tions were really those of all parties, but
unfortunately were not included in the
written instrument. This is not the sub-
jective view, however, and today the only
purpose of a written contract is use as a
foil during negotiations to try to provoke
each party into explicitly stating hidden
or assumed intentions so as to know
whether one ought to enter the bargain
at all. Savvy commercial lawyers must
now, more than ever, advise their clients
that they are much better to deal with a
trustworthy party than to have any par-
ticular language in a written contract. A
trustworthy person will honor a bargain
even if the bargain turns out badly for
him, while an untrustworthy person will
seek to escape the downside of even a clear
expression of the parties’ intentions.

These cases pose a legal issue larger
than contract interpretation. Judges ought
to be most careful when they claim that
words are inherently ambiguous, thus al-
lowing the consideration of evidence ex-
trinsic to the documents which house
those words. While extrinsic materials
may be helpful in illuminating the mean-
ing of the words under scrutiny, one can-
not posit a just legal system where all
words in all documents are open to indi-
vidual interpretation, including the po-
tential contradiction of the apparendy
clear terms by the proferred testimony of
an interested party secking his own gain.
How can president, a governor, an agency,
alegislature, or a court presume to require
a citizen to follow any particular ordi-
nance, decree, law, regulation, or order,
when the English language is incapable
of making mere words into a clear direc-
tion?

Judge Kozinski noted this in 7rident:
“[The subjective view] also chips away at
the foundation of our legal system. By
giving credence to the idea that words are
inadequate to express concepts, Pacific Gas

EXpCI’ [ Research
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Judges' Box Scores
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OnPoint Research [ind expert resowrces to help you
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undermines the basic principle that lan-
guage provides a meaningful constraint
on public and private conduct. If we are
unwilling to say that parties, dealing face
to face, can come up with language that
binds them, how can we send anyone to
jail for violating statutes consisting of mere
words lacking ‘absolute and constant ref-
erents? How can courts ever enforce de-
crees, not written in language understand-
able to all, but encoded in a dialect re-
flecting only the ‘linguistic background
of the judge? Can lower courts ever be
faulted for failing to carry out the man-
date of higher courts when ‘perfect ver-
bal expression’ is impossible? Are all at-
tempts to develop the law in a reasoned
and principled fashion doomed to fail-
ure as ‘remnant(s] of a primitive faith in
the inherent potency and inherent mean-
ing of words™?” [d.

The subjective interpretation of con-
tracts is really not justice at all. Rather, it
is the prideful substitution of the judge’s
view of “fairness” or “absurdity” for the
parties’ clear words which define their
own view of what is right in the circum-
stance. Mr. Reisler’s praise for Berg and
its progeny is misplaced. He ought to be
lamenting the death of written language
as a sufficient vehicle for guiding courts,
and the substitutionary decisions now
emanating from our judiciary. One judge’s
view of “fairness” or “absurdity” is an in-
sufficient basis for disturbing the clear
language chosen by equals at a bargain-
ing table. The right to compel a person
to perform the literal obligation of a con-
tract (initially thought to be preserved in
Article I, Section 10, of our Constitution)
is nearly dead.

Justice Mosk concurred in Pacific Gas
and another 1968 opinion adopting the
subjective view. Having had his fill of the
doctrine’s results, he reversed course to-
wards the end of 1968, dissenting in Dela
Dynamics, Inc. v. Arioto, 446 P2d 785,
789-90 (Cal. 1968). He caught the es-
sence of the problem which Pacific Gas,
Berg, and their ilk cause in the day-to-
day affairs of commercial attorneys like
me: “It can be contended that there may
be no evil per se in considering testimony
about every discussion and conversation
prior to and contemporaneous with the
signing of a written instrument and that

social utility may result in some circum-
stances. The problem, however, is that
which devolves upon members of the bar
who are commissioned by clients to pre-
pare a written instrument able to with-
stand future assaults. Given two experi-
enced businessmen dealing at arm’s
length, both represented by competent
counsel, it has become virtually impos-
sible under recently evolving rules of evi-
dence to draft a written contract that will
produce predictable results in court. The
written word, heretofore deemed immu-
table, is now at all times subject to alter-

jmzel &
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ation by self-serving recitals based upon

fading memories of antecedent events.

This, T submit, is a serious impediment

to the certainty required in commercial
transactions.”

Marc Bond

Anchorage AK

PS: I can't help but note that the last 40
years of contract jurisprudence coincides
with another rather frightening develop-
ment, commonly called “post-modern-
ism” or “moral relativism.” It is now very
popular to take the position that there is
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no absolute truth. Tolerance is now de-
fined not as acceptance of the diverse
opinions found along the road in the great
search for truth. Rarther, one is required
to accept a diverse opinion as being “right”
for each holder of the opinion. In such a
world, one must accept that Hitler’s in-
ternmentand killing of the Jews was “right
for him,” that Stalin’s Gulag was his
“truth,” and that Mao's slaughter of Chi-
nese in the Great Leap Forward and the
Cultural Revolution was “appropriate for
Mao.” Thart is a scary world indeed.

[ suggest those who waiver on the ques-
tion of language and moral relativism
read popular books like Relativism: Feet
Firmly Planted in Mid-Air (1998) by
Francis J. Beckwith and Gregory Koukl;
The New Absolutes (1996) by William
Watkins; The New Tolerance (1998) by
Josh McDowell, Bob Hoste and Bob
Hostetler; and 7he Death of Truth: Whats
Wiong with Multiculturalism, the Rejection
of Reason and the New Postmodern Diver-
sity (1996) by Dennis McCallum.

Federal Practice CLE
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Using Technology to Make Effective Presentations
in the Courtroom
Current Topics in Federal Practice
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The Hon. M. Margaret McKeown
U.S. Court of Appeals for the Ninth Circuit
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The Hon. Ricardo S. Martinez
United States District Court

Special Speakers:
Lucy P. Isaki, Senior Assistant Attorney General, State of Washington
Michael Reiss, Davis Wright Tremaine LLP
Edward. R. Stein, Stein, Moran, Raimi & Goethel, P.C.

Tuesday, December 14, 1999
1 p.m. to 5 p.m.
The Four Seasons Olympic Hotel
$95 per person * ($75 public interest and government counsel)
3.5 credits (expected)

Public interest/government counsel and atforneys in practice five years or
less also receive complimentary one year FBA membership ($25 value).

Sponsored by
The Federal Bar Association
of the Western District of Washington
Information/registration:
Stuart Dunwoody
206-628-7510
stuartdunwoody@dwt.com
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Keep Up the Good Work

Editor:

Congratulations on a great Bar News. 1
spent more time reading it than [ have
on any issue in the last 20 years. I en-
joyed vour article on our new President.
Sounds like a good guy. I always enjoy
Jeft Tolman. He’s my small-town prac-
tice hero. I noted with interest the pic-
ture of those in practice for 50 years. One
woman and no apparent ethnic diversity.
We've come a long way!

But my reason in writing was to get
the following message to our President.
“Thank you! Thank you! Thank you!” I'm
s00000 tired of stupid jokes and nitwit
talk show people. He put it rightand I'm
waiting for more. Maybe the insurance
companies will sit down and shut up now
that State Farm has shown its colors,
thanks to some great lawyering by plain-
uffs’ lawyers.

Years ago . .. 20 maybe. . . I regularly
volunteered for committees. Always, the
committees | volunteered for were full,
year after year. (We always blame Seattle
lawyers for such things.) T am stll avail-
able if anyone were interested, but still
pouting about prior rejections.

Keep up the good work. 1 enjoyed
Lauren Bain’s letter to the editor [Octo-
ber, p. 7]. What about more articles on:
how to make clients happy; how to make
more money; how to avoid malpractice;
things we can do to get our Bar Associa-
tion on our side to make it ar least feel
like the Association isn’t our adversary;
we're from the Bar Association, we're here
to help you? (Might be the fourth biggest
lie.)

Just some thoughts. Remember, “Illigi-
tumus noncarborundum.”

Jerome L. Buzzard, Esq.
Olympia

Feedback from Law School on
Tolman Article

Editor:

Recently [Bar News, October 99, Editor’s
Page] you poked fun at law school deans
who name particular spaces in their law
schools for donors who generously help
defray the cost of building. When you
finally exhausted your witty riffs on in-
congruous naming possibilities, you re-
vealed your basic charge: the practice
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commercializes lady justice.

Let me respond. [ admic the practice
but plead not guilty to commercializing
lady justice. First, the charge is so vague
as to leave unclear precisely whar the crime
is. Would the crime of “commercializing
lady justice” include, for example, the
practice of personal injury attorneys re-
fusing to represent injured plaintiffs un-
less they fork over to their attorney 25 to
50 percent of any recovery? Some might
think that practce commercializes lady
justice. And while | don’t share that view,
I'd understand why someone who didn’t
know how the system worked might
make that mistake.

But perhaps your charge, though o
vague, nevertheless has a nugget of truth.
So let me give you a chance to amend
your indictment to state a more plausible
offense. Perhaps you meant to charge that
the practice has the appearance of impro-
priety because it suggests someone (pre-
sumably the donor) gets something that
she or he doesn’t deserve. Certainly your
colorful examples suggest that concern.
But law schools aren't courts of law, dis-
pensing justice with a blind eye toward
the litigants’ wealth and power. The only
thing law schools sell is education; and
I've never had a donor ask for legal edu-
cation as a quid pro quo for a gift; and if
one had, [ would have refused it.

What most donors want is recognition
and more often than not — for some-
one else. One of our donors wanted to
name a classroom for the nanny who
reared their children. Another son and
mother asked to name a study room for
their father and husband, a distinguished
member of the bar. Another group of
donors wanted to recognize a recently re-
tired Justice of the Washington Supreme
Court, whose contributions to our state’s
legal and political life are legendary. Our
moot courtroom will bear the name of
another Supreme Court Justice because
his family wanted to memorialize his sub-
stantial achievements in the way. My wife
and [ asked that our gift memorialize the
service of our recently retired law librar-
ian, who became director when the library
was a hole in the ground on South
Tacoma Way and over the next quarter
century built our present 200,000-vol-
ume collection. Surely, you don object

to ourand the donors’ recognition of such
accomplishments as in any way improper.
Or perhaps you meant to charge both
the donors and the law school with taste-
less conduct, a kind of shameless self-pro-
motion in which the law school is an im-
plicit co-conspirator in the donors’ preen-
ing. I can understand that concern be-
cause ours is unfortunately a profession
in which many do hawk their services in
ways that might make corporate America
blush. Burt I assure you our recognition
signage is very discreet — no neon lights,
no cheesy jingles, no touched-up por-
traits. Moreover, the truth is that most
donors do not seek any public recogni-
tion at all. I had to encourage those do-
nors to let us publicly acknowledge their
generosity, and I did so for one reason.
Ours is a working-class law school; many
of our students are the first in their fam-
ily to attend law school. They need role
models, and [ want them to know that
others just like them have graduated from
this law school and gone on to achieve
professional success. Ours is not a “top
50" law school, either. Some of our stu-
dents applied to, and were rejected by,
those law schools; and they often enter
law school feeling that they're second class.
I want them to know that our law school
produces first-class lawyers, and so | seize
every opportunity to showcase our most
successtul graduates. While donor recog-
nition is just one of the ways in which [
can do that, it is a very important one.
But what about institutional donors,
you may ask? Many of our insticutional
donors, like many of our private donors,
sought no recognition and insisted on
anonymity. The fact that Boeing, The
Seattle Times, and Safeco allowed us to
use their names hardly suggests corporate
preening on their part. The fact is that
they are good corporate citizens, and we
would be less than polite if we did not
publicly acknowledge their generosity.
One final probability is that persons
who have some beef with a particular do-
nor will feel uncomfortable in the space,
and that we can therefore be charged with
having created a hostile environment. You
yourself can test the reasonableness of this
charge. On more than one occasion you
have spoken to our students in the Weyer-
haeuser Lounge of the old Norton Clapp



Law Center. Did you feel sickened? Com-
promised? Qutraged? If you did, you
didn’t mention it; and, as always, you did
a great job.

Perhaps you would better understand
the practice of naming spaces for donors
(which, incidentally, is not new and is in
fact quite widespread, from Duke to
Stanford, both of which are named for
founding or rescuing donors) if you came
to the law school someday and allowed
me to show you around Sullivan Hall
(named for a Jesuit priest who had no
money to give us but whose whole life
was dedicated to the greater glory of God).
And on that day, I'd like to show you the
art collection that now adorns our walls.
Itis intended to celebrate the human spirit
in all its manifold dimensions. Many of
the pieces were purchased with the gifts
of donors who share our belief that law-
yers need to understand the diversity, the
richness and the complexity of human-
ity. Just this week, for example, I received
a gift from one of our first graduates, who
asked that it be used to purchase a work
ofart for the James Beaver Faculty Alcove,
a space named for the founding member
of our faculty, who was himself a man of
many parts.

Perhaps we could linger in front of Fay
Jones” The Jury, which depicts twelve ju-
rors, each seeming at first to represent a
stereotype but who, upon closer examina-
tion, appear to be quite unique, from the
cynical to the idealistic, from the innocent
to the experienced, from the gullible o the
wary, from the self-confident to the mis-
taken. We could have a lot of fun deciding
which juror each of us would be.

James Bond
Seattle

Readers are invited to submit letters of rea-
sonable length to the editor. They should be
typed on letterbead, signed and, if possible,
also provided on disk in any conventional for-
mat. Letters may also be sent via e-mail to
comm@wsba.org. Due date is the 10th of the
month for the second issue following. The edi-
tor reserves the right to select excerpts for pub-
lication or edit them as may be appropriate.
Stgnatures in excess of three names will be
printed only in exceptional cireumstances, at
the sole discretion of the editor.
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'R eing somewhat skeptical of Y2K and similar predicted
technological disasters, I scoffed at the notion that
B the arrival of September 9, 1999 (9-9-99) could pos-
sibly mean anything except another routine day of techy
success. Imagine my surprise that evening when I turned on
my computer after a day spent in

Hi, I'm Sherrie, and I'm

a Techaholic...

by Sherrie Bennett
Editor

by sending things via snailmail. My child’s soccer coach
thought I was a big slacker for not having downloaded the
soccer schedule. T even had to balance my checkbook the
old-fashioned way, by phone. I could go on and on, but the
gruesome details would just make you cry.

Somewhere along the way,

meetings to find that my hard drive
had inexplicably crashed and burned
in my absence. Initially, I was in
denial. Like a Pavlovian animal con-
ditioned to obtain food by manipu-
lating levers, I repeatedly atcempred
to restart my computer, convinced
that the world would right itself at
any second, and [ would be able to
retrieve my e-mail. My initial dis-

though, a surprising phenomenon
took hold. After the first few days
of e-mail withdrawal, T found my-
self not missing it that much. Not
being chained to my compurer left
me with time to enjoy other inter-
ests, which had fallen aside since I'd
taken up “net” surfing. Picking up
the phone to communicate with
someone, although undeniably

belief then turned to anger: how
dare my computer fail me at a time when I had pressing
deadlines and no time in my schedule for technological
snafus? Resisting the urge to dropkick my beloved machine,
and by now sweating profusely, I searched frantically for the
1-800 hotline number for the computer-impaired which had
come with the computer when [ purchased it several months
ago. The voice on the other end of the line gave me the bad
news with all the tact of a doctor whose surgery could not
save the patient: “I'm feeling your pain, ma'am, but I'd say
she’s a goner.” There was nothing left to do but box “her” up
for the sad trip back to ComputerPartsRUs to discuss the
intricacies of warranty language.

The first full day without my computer I put up a brave
front. After all, I reasoned, the human race had evolved over
hundreds of thousands of years without even electricity, much
less e-mail. Surely T could survive a couple of weeks
computerless in Seattle. I searched my memory for clues as
to how I had communicated with other people before e-
mail. Oh, yeah, I could telephone or go see someone face-to-
Jace. Shuddering at the inefficiency of it all, I tried to re-
member what I had done with my phone books, then real-
ized I had been using them to rest my feet on as [ keyboarded
away.

Bravery turned into post-traumatic stress as the days ahead
revealed the gaping holes blown in my everyday existence.
Potential Bar News articles were suspended in cyber limbo,
agonizingly unattainable. I was forced to needlessly kill trees

slower, brings the reward of spon-
taneity and tonal texture, and a personal touch sometimes
lacking out in cyberspace. Sitting down to read a newspaper
cover to cover is a far more relaxing experience than scan-
ning the headlines on your favorite news website (you know
the one I'm talking about).

Now that my hard drive is up and running again and I
am back in the e-mail business, [ am trying to remind myself
not to get mindlessly reattached to a technology which has
the potential for using me, rather than me using it. 'm mak-
ing a conscious effort to distinguish between accessing in-
formation merely because I can, and accessing information
because | have a need for it at thar particular moment.

ould you be a techaholic? Here are some symptoms:
You try to enter your password on the microwave.
You haven't played solitaire with real cards in years.
You e-mail the guy in the office right next to yours. You chat
several times a day with a stranger from South Africa, but
you haven't spoken to your next-door neighbor yet this year.
Your reason for not staying in touch with friends is that they
do not have e-mail addresses. You consider the U.S. mail
painfully slow. You “hear” most of your jokes via e-mail in-
stead of in person. If you recognize yourself, it may be time
to join me in acknowledging that you've got a problem, and
try to cut back, one day at a time.
The whole experience brought to mind the discussion
around the WSBA offices the past couple of years regarding

o
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the eventual demise of Bar News in its
current monthly paper magazine format.
The techies amongst us have predicted
that new technology now being perfected
will ultimately allow the WSBA to “push”
the contents of Bar News to you via e-
mail, making it unnecessary to kill trees
and incur the expense of postage. [ find,
though, that [ dont read newsletters I re-
ceive via e-mail as thoroughly as material
sent via snailmail, as I tire of reading at
my computer for long periods of time,
and it seems wasteful to download mas-
sive amounts of information. There is also
the advantage of the portability of a pa-
per magazine. I have watched people read
Bar News while waiting in court, on buses
and even sitting in rush-hour traffic. Ad-
ditionally, a tangible magazine shipped to
you each month just keeps hanging
around your office until you do something
with it (read it, store it, stack it on your
coffee table, trash it, or whatever else it is
you do with your Bar News). 'm guess-
ing it will be some time before an elec-
tronic version would be preferred over the
paper magazine version sent via mail. I'd
love to hear what you think on the topic...
you can e-mail me, of course! #

Celebration

WORKING TOGETHER
T2 CHAMPION JUSTICE

September 13-16,
2000

www.wsba.o reg




his message is directed to every lawyer, judge or any-
one else who notices a lawyer who appears to be
distressed. All Washington lawyers need to be aware
that the Washington State Bar Association is dedicated to
the wellness of its members and has established a highly

Lawyers in Trouble —

You Can Help

by Richard C. Eymann
WSBA President

retirement issues, and alcohol and drug addiction. We have
also found (and studies have shown) thar often these prob-
lems are interrelated.”

One of the challenges the LAP clinical staff see lawyers

facing is striving to live a personally and professionally con-

respected service program toward

gruent life. Lack of balance berween

this end. The Lawyers’ Assistance
Program (LAP) offers confidential
assistance for emotional, drug, al-
cohol, family, health and other per-
sonal problems (RLD 12.17). Ser-
vices include assessment, referral,
short- or long-term counseling, and
group and individual therapy, as
well as treatment follow-up and

personal and professional life can
lead to new problems, or exacerbate
existing problems for an individual
lawyer.

Sometimes lawyers use alcohol
or other drugs to “self-medicate”
and alleviate the stresses of the pro-
fession. Other lawyers have a more
serious problem with alcohol or

education.

Who are the clients of the Lawyers’ Assistance Program?
People much like you and me. These lawyers, for the most
part, act professionally, exhibit conscientious advocacy for
their clients, act with civility toward their colleagues, and
make generous contributions of time and expertise to their
communities. However, in some cases, they may need assis-
tance with issues affecting their personal or professional lives.
Whether people come to LAP because they realize they are
unable to cope with an addiction, are overwhelmed with
depression, are feeling burnt out and dissatisfied with life,
have a problem managing their anger or being around some-
one else’s, their “problem” is not an inherent defect or disre-
gard for the profession.

Barbara Harper, Director of the Lawyer Services Depart-
ment, recently said, “Many of the lawyers seen by LAP re-
port that while they are deeply committed to the practice of
law and seeing justice done, they see their stress and depres-
sion as byproducts of the lack of collegiality and civility, the
dearth of compassion and purpose, and the loss of convic-
tion and values in the profession. They see these problems
as good reasons to question why they should remain in the
practice of law. The LAP clinical staff has treated an array of
problems in lawyers, including stress, depression, aging and

other drugs which goes beyond an
outlet for stress. In either case, our LAP therapists are trained
to identify and assess the problem, and then determine the
best course of treatment.

he services of the Lawyers’ Assistance Program are
available to any Washington lawyer who needs help.
Referrals from concerned third parties, including col-
leagues, judges or family members, are welcome and will
remain confidential. And, be assured, LAP information is
not shared with Disciplinary Counsel. Unfortunately in some
instances, the lawyer in trouble has already come face-to-face
with an investigation by the Washington State Bar Asso-
ciation’s discipline staff before LAP has had a chance to in-
tervene and deter the conduct leading to the grievance and/
or investigation. This is an unfortunate circumstance that
might be avoided with early assistance. If you or someone
you know could benefit from the services provided by the
WSBA Lawyers Assistance Program, please call 206-727-
8268. If you would like to volunteer as a LAP lawyer to
assist those in need, please call this same telephone number.
A lictle effort in this direction could make a positive dif-
ference for yourself or a fellow lawyer, so please take the time
to inform yourself so that you can make a difference. #
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or as long as there have been lawyers, there has been a

question of just what “the practice of law” is. An early

Washington Supreme Court opinion tried to grapple
with the issue, without much success:

While we lack an authoritative definition of practicing
law, we may say here that, so far

Defining the Practice of Law

by Robert D. Welden
WSBA General Counsel

public from unqualified persons offering legal services and
with the need to provide legal services to persons otherwise
disenfranchised from the legal system.

A definition of the pracrice of law may enable the enact-
ment of consumer protection legislation; it may aid in secur-
ing funding for legal services; it may assist the criminal pros-
ecution of unlawful pracritioners;

as this jurisdiction is concerned,
it means doing or practicing that
which an attorney or counselor
at law is authorized to do and
practice.'

Why is it important to define the
practice of law beyond saying it is
what lawyers do? During the Board

and it will eliminate uncertainty for
persons working in law-related ar-
eas about the propriety of their con-
duct.

Any definition of the practice of
law will be criticized. So long as
there are persons who want to prac-
tice law without the necessity of
studyingand learning the law, meet-

of Governors’ recent series of town
meetings, we heard concerns from members about the unli-
censed practice of law, multidisciplinary practice, and pro-
tection of consumer rights while, at the same time, main-
taining high standards for legal services.

Defining “the practice of law” is a partial response to these
concerns. It lies at the heart of any effort to protect the pub-
lic from untrained and unregulated persons who hold them-
selves out as able to offer advice and counsel in matters cus-
tomarily performed by lawyers that affect individuals’ legal
rights, property and life. When licensed and regulated law-
yers perform these functions, they are required to meet ex-
tensive educational requirements to become lawyers, required
to maintain continuing legal education to stay current in
the law, required to follow standards of ethical behavior with
respect to their clients and others, and are subject to disci-
pline up to and including suspension and disbarment.
Nonlawyers are not required to meet any of these standards.
The public has no recourse for poor, illegal or negligent per-
formance of these functions by nonlawyers.

Along with the need to protect the public, there is a need
to provide legal services for persons of limited means. The
need for legal services is growing and in many cases does not
appear to be met. There are many efforts to meet these needs,
some sanctioned by the profession, the courts or the legisla-
ture, and others not sanctioned in any way. The growing
presence of legal services by nonlawyers presents a dilemma
for those who are concerned with both the protection of the

ing some form of entrance require-
ments, subscribing to a code of ethical conduct, and submit-
ting to regulation and discipline, there will be critics of any
attempts to curtail their activities.

If there are those who want to practice law without being
lawyers, or who think that there are unmet legal needs which
can best be met by nonlawyers, the WSBA has already pro-
vided an answer: The 1995 WSBA Nonlawyer Practice Task
Force Report establishes a framework for licensing and regu-
lating nonlawyers in the limited practice of law. The Task Force
concluded that “any further consideration for creating lim-
ited licenses to practice must be triggered by outside parties
requesting licensing in the future.” Those who argue that
nonlawyers should be allowed to practice law should be pro-
posing a system of licensing and regulation that protects the
public in a manner consistent with the regulations of lawyers.

he Board of Governors has recommended a proposed

rule to define the practice of law. It is the result of

many months of study and debate by a very credible
committee comprised of former members of the Supreme
Court, a former Superior Court judge, present and former
members of the Board of Governors, the Solicitor General,
and several members of the Bar-at-large. The committee so-
licited a broad range of comment on the definition as it was
being drafted, including notices in Bar News and on the
WSBA website, establishment of a list serve on the issue,
and holding a public hearing at which further comment was
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effort that you have given my case.
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State v. Aho, 137 Wn.2d 736
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[*armed” for sentence enhancement]
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received. The Board of Governors under-
stands that this may not be a perfect defi-
nition of the practice of law that will please
everyone. It is anticipated that it will be
given further consideration over time and
amended as appropriate. Notwithstand-
ing, the Board believes that this current
version is the result of careful and learned
deliberation and debate, and chat it is the
best definition that could be crafted.

The Board has recommended that the
Supreme Court adopt this proposal as
General Rule 22. I encourage Bar mem-
bers and the public to consider this pro-
posal and to advise the Supreme Court of
vour thoughts. This is a historic opportu-
nity for the Bar to make a difference for
the respect of the profession and the pro-
tection of the public.

The full text of the rule may be found
in the September 1999 issue of Bar News,
p. 47, orat the WSBA website, www.wsba.
org. 4

Robert Welden is the WSBA General
Counsel and served as staff liaison to the
Committee to Define the Practice of Law.
He is also the liaison to the Consumer
Protection Committee, which will be
working on Critical Strategic Focus Goal
# 5 of the Long-Range Strategic Plan:

“The WSBA will address in an appropri-
ate way members’ concerns about exter-
nal influences and market pressures that
impact the delivery of legal and law-related
services, such as the unlicensed practice of
law and multidisciplinary practice.”
NOTES

1 State v. Chamberlain, 132 Wash. 520, 232 Pac.
337 (1925).

Speak Out!

Wanted: Lawyers
to volunteer to speak to
schools & community groups
on a variety of topics.

For more information,
call Amy O'Donnell at the
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206-727-8213




Major Criminal Law Decisions of the
United States Supreme Court’s

1998-99 Term

by Craig Hemmens and Rolando V. del Carmen

Amencans wlth Dlsabil_mes Act,
held that schools can be held li-
able for damages for student-on-
student sexual harassment under
Title IX, and issued several ma-
jor Fourth Amendment rulings.

The Court reversed or vacated
lower court decisions in approxi-
mately half of its decisions. The
Ninth Circuit, a favorite target of
the U.S. Supreme Court, was re-
viewed 11 times, with the high court
affirming four decisions and revers-
ing seven. The Eleventh Circuit
fared even worse, being reversed in

five out of six cases. The Supreme Court
reversed state supreme courts seven times,
while affirming only twice. The Execu-
tive Branch and Congress did not fare
much better, as the Court showed lictle
deference to its co-equal branches, strik-
ing down several acts of Congress and the
President.

There were 29 unanimous decisions
(34 percent), and 51 decisions (68 per-
cent) were decided by at least a 7-2 ma-
jority. While this presents a picture of gen-
eral ideological agreement, it should be
noted that there were 16 cases with 5-4
decisions (21 percent), and the dissents
were often quite acrimonious. Clear ideo-
logical blocs have formed, with the Chief
TJustice and Justices Scalia and Thomas fre-
quently aligned against Justices Stevens,
Breyer, Ginsburg and Souter. Justices
Kennedy and O’Connor are frequently in
the center, providing the crucial votes in
many cases; they both voted in the ma-
jority in all but one of the 16 5-4 deci-
sions. Chief Justice Rehnquist and Justice
Stevens disagreed the most, in 34 cases.
In contrast, Chief Justice Rehnquist and
Justice Thomas disagreed in only five cases.

Majority opinion authorship was fairly
evenly divided. Justice O’Connor wrote
the most majority opinions (10), while
Justices Thomas and Stevens wrote the
least (seven each). The most prolific opin-
ion writer was Justice Stevens, with 29
majority, dissenting and concurring opin-
ions. The least prolific writer was Justice
Souter, with just 14 opinions. Following
atrend of recent years, Justice Stevens filed
the most dissents (19). Chief Justice Rehn-
quist was not far behind, authoring 15 dis-
sents. Justices O’'Connor and Kennedy
filed the fewest dissenting opinions (eight
each).

More than a third (27) of the written
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opinions handed down by the high court
dealt with criminal procedure issues. As
usual, several cases involved the interpre-
tation of federal statutes, including the
recently enacted carjacking statute and the
Federal Death Penalty Act. The Court is-
sued several major decisions interpreting
the reach of the Fourth Amendment.
These included the expectation of privacy
in a home, an anti-gang loitering ordi-
nance, and several issues arising from traf-
fic stops. Following is a summary of the
significant criminal justice-related deci-
sions of the 1998-1999 term, arranged
alphaberically by subject. The case history,
rationale of the Court, and the vote totals
are included.

Death Penalty

Elledge v. Florida

67 USLW 4444 (October 13, 1998)

In an unusual dissent to a denial of a pe-
tition for a writ of certiorari, Justice Breyer
suggested that spending a significant pe-
riod of time on death row might consti-
tute a violation of the Eighth Amend-
ments prohibition against cruel and un-
usual punishment. He stated that when a
person spent so long under sentence of
death not as a result of his own “frivolous
appeals” but “because of the state’s own
faulty procedures,” it might constitute a
constitutional violation. The dissent came
in the case of a Florida inmate who has
been on death row for 23 years and has
had four unsuccessful appeals. Justice
Stevens had made a similar point in prior
cases, butdid not join Justice Breyer’s sole
dissent. The majority denied the petition
withour explanation in an 8-1 decision.

Jones v. United States
67 USLW 4508 (1999)

Jones was charged under the Federal
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Death Penalty Act, 18 U.S.C. 3591
(1994) with kidnapping and murdering
a member of the military, a crime pun-
ishable by either death or life in prison.
At trial, the judge erroneously instructed
the jury that failure to unanimously agree
on the death penalty would result in ei-
ther a sentence of life in prison or “some
other sentence,” and that if the jury rec-
ommended a lesser sentence, the court
would “impose a sentence that is autho-
rized by the law.” The jury recommended,
and Jones received, a death sentence. On
appeal he claimed a violation of both the
Eighth Amendment and the due process

clause of the Fifth Amendment. He ar-
gued that the jury instruction may have
confused the jury, causing them to think
that unless they gave him the death pen-
alty he might end up with a less severe
sentence than life in prison, when in fact
he could not receive such a sentence. The
Fifth Circuit upheld the conviction and
sentence.

The Supreme Court narrowly upheld
the death sentence. Writing for the ma-
jority, Justice Thomas held that the Eighth
Amendment does not require that jurors
be informed of the consequences of their
failure to agree on a sentence of either
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death or life imprisonment. Furthermore,
the jury instruction in this case did not
violate the due process clause because,
while it was in error, the error was harm-
less, as the judge informed the jury he
would impose a sentence “authorized by
law,” which implicitly meant a sentence
of no less than life in prison. The dissent
by Justice Ginsburg argued that the jury
instruction led jurors to reasonably be-
lieve a sentence of less than life in prison
might result if they failed to return a death
sentence recommendation, thus render-
ing the jury verdict unreliable. 5-4 deci-
sion.

Stewart v. LaGrand

67 USIW 3557 (1999)

LaGrand was sentenced to death in Ari-
zona in 1984. At the time, gas was the
only means of execution in Arizona, and
he did not challenge the method of ex-
ecution on appeal in the state courts. The
state subsequently added lethal injection
as a means of execution, and allowed those
sentenced to death to choose ecither gas
or lethal injection. LaGrand chose the gas
chamber, and then challenged the method
of execution as violative of the Eighth
Amendments prohibition on cruel and
unusual punishment. The Ninth Circuit
denied his request for a stay of execution,
but enjoined the state from using gas to
execute LaGrand.

In a per curiam opinion issued with-
out briefing or oral argument, a majority
of the Supreme Court summarily reversed
the Ninth Circuit. According to the ma-
jority, LaGrand’s choice of gas as a method
of execurtion served as a waiver of his claim
that gas was an unconstitutional method
of execution. Additionally, even if
LaGrand had notwaived his right to chal-
lenge lethal gas as a method of execution
by choosing gas, he had procedurally de-
faulted by not objecting to gasasa method
of execution on his original appeal. 8-1
decision.

Due Process

Chicago v. Morales

67 USLW 4415 (1999)

In an effort to combat the problem of
street gangs, Chicago passed an ordinance
permitting police officers to ask persons
they reasonably believed to be members
of a criminal street gang and who were
loitering in a public place to disperse, and



made it a crime to disobey this request.
Several persons convicted of refusing to
disperse appealed, alleging the ordinance
violated their right to due process because
it was too vague and provided police of-
ficers with too much discretion. The Illi-
nois Supreme Court declared the ordi-
nance void for vagueness because it failed
to give ordinary people adequarte notice
of what constituted illegal conduct, and
because it failed to provide sufficient guid-
ance for police officers in the exercise of
their discretion.

A bitterly divided U. S. Supreme Court
affirmed the state supreme court. Writ-
ing for the majority, Justice Stevens as-
serted that the ordinance infringed on an
individual’s right to loiter for innocent
purposes, as it did not require the state to
establish a criminal intent; police could
order anyone who was loitering to dis-
perse. The ordinance also failed to pro-
vide adequate notice of what conduct was
prohibited, and gave officers too much
enforcement discretion.

Justice Scalia dissented, complaining
that the majority had “elevat[ed] loiter-
ing to a constitutionally guaranteed right”
and that the statute was not impermissi-
bly vague. Justice Thomas also dissented,
complaining the majority focused on the
rights of criminals at the expense of inno-
cent citizens living in these crime-ridden
neighborhoods, “people who have seen
their neighborhoods literally destroyed by
gangs and violence and drugs . . . good,
decent people who must struggle to over-
come their desperate situation, against all
odds, in order to raise their families.” 6-3
decision.

Neder v. United States

67 USLW 4404 (1999)

Neder was convicted on a variety of fed-
eral fraud charges arising out of a land
development deal and his efforts to un-
derreport his income. A key issue at trial
was whether his misrepresentations were
“material.” At the time of his trial, the
practice was to allow judges to make that
determination as a matter of law. Subse-
quent to his trial, however, in United States
v. Gaudin, 515 U.S. 506 (1995), the Su-
preme Court held that materiality was an
element of the offense and should there-
fore be determined by the jury. Neder
appealed his conviction, claiming that re-
moving an element of an offense from the

jury deprived him of his right to due pro-
cess. The Eleventh Circuir affirmed, hold-
ing that since Neder did not contest the
materiality of his statements at trial, the
proper standard of review was harmless
error, and that under that standard there
was sufficient evidence to affirm the con-
viction.

The Supreme Court, in an opinion by
Chief Justice Rehnquist, held that a jury
instruction which omits an element of an
offense does not per se render the trial
fundamentally unfair. In prior cases, the
Court had recognized a distinction be-
tween “structural errors” (which require
automatic reversal) and “trial errors”
(which merely require harmless error re-
view). The improper jury instruction in
this case was categorized by the majority
as a mere trial error. Therefore, harmless
error analysis was proper. Justice Scalia
dissented, arguing that depriving a defen-
dant of the right to have the jury deter-
mine every element of the crime charged
should never be treated as harmless error.
6-3 decision.

Strickler v. Greene

67 USIW 4477 (1999)

Strickler received the death penalty for
kidnapping and killing a woman. While
there were a number of eyewitnesses to
the kidnapping, which occurred outside
a Virginia shopping mall, the most grip-
ping testimony came from one woman
who said at trial she had “absolutely no
doubt” as to her identification of the de-
fendant as the primary perpetrator. This
witness did not speak to police until sev-
eral months after the crime, and initially
said she wasn't sure she could identify the
perpetrator. During pretrial discovery the
prosecution, which maintained what it
called an “open door” policy, allowed the
defense to see all the materials in the case
file, pursuant to the rule in Brady v. Mary-
land, 373 U.S. 83 (1963), which requires
prosecutors to turn over exculpatory as
well as inculpatory evidence to the de-
fense. However, the witness’s initial state-
ment to the police was not in the file at
this cime. After his direct appeals failed,
Strickler filed a habeas appeal, and dis-
covered the witnesss statement in the po-
lice files. The district court concluded that
the failure to disclose the statement con-
stituted a Brady violation, but the Fourth
Circuit disagreed, holding that the non-
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disclosure of the witness’s initial statement
was not prejudicial and that Strickler’s
claim was barred by his procedural de-
fault.

Justice Stevens authored the majority
opinion upholding the dismissal of
Strickler's habeas petition. He first noted
that Strickler had procedurally defaulted
on his Brady claim by failing to raise it at
trial or in his state appeal. Consequently,
Strickler had to show both cause for the
default and that he had been prejudiced
by the withholding of the evidence.
Stevens acknowledged that the evidence
was wrongly withheld and that it might

have altered Strickler’s fate. That the re-
sult might have been different was not
enough to demonstrate prejudice. Instead,
Strickler had to show that there was a “rea-
sonable probability” that the outcome
would have been different. This is known
as the “mareriality” requirement. The
majority noted that there was overwhelm-
ing evidence from other witnesses impli-
cating Strickler, and that this overcame
the prejudice caused by the exclusion of
the statement of one witness. The dissent
by Justice Souter noted that just one
juror’s reservations would have saved
Strickler from the death penalty, and that
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while there was a great deal of inculpa-
tory evidence, it was possible that discred-
iting the certainty of the primary pros-
ecution witness would have swayed one
juror. Souter suggested reformulating the
Brady test to require only a showing of a
“significant probability” that the excluded
evidence would have produced a differ-
ent result. 7-2 decision.

Evidence
Kumbo Tire Company v. Carmichael
67 USLW 4179 (1999)
In a personal injury lawsuit for damages
suffered in an automobile accident, the
plaintiff sought to introduce into evidence
the testimony of an expert in tire failure
analysis. The trial court excluded the ex-
pert witnesss testimony on the grounds
that it did not pass the reliability require-
ment of Federal Rule of Evidence 702.
This rule permits expert witness testimony
on an issue involving “scientific, techni-
cal, or other specialized knowledge.” The
trial court based its decision on an inter-
pretation of a recent Supreme Court de-
cision on the admissibility of expert wit-
ness testimony (Daubert v. Merrell Dow
Pharmaceuticals, 509 U.S. 579 (1993)).
In that case the Court established a four-
factor test that trial judges could use to
determine the reliability of scientific ex-
pertwitness testimony. The Eleventh Cir-
cuit reversed, holding that the Daubert
test applied only to scientific expert testi-
mony, not to technical expert testimony,
and that the trial judge had therefore used
the wrong test for determining the ad-
missibility of the expert witness testimony.
The Supreme Court unanimously re-
versed the Eleventh Circuit, and held that
the Daubert test is applicable to all forms
of expert witness testimony. No distinc-
tion is made between scientific or techni-
cal or other specialized testimony, as the
Federal Rules of Evidence make no dis-
tinction and doing so would be imprac-
tical. A trial judge is not required to use
the four-factor test enunciated by the
Court in Daubert, but must in some way
ensure that all expert testimony is both
relevant and reliable. The Court then ap-
plied the Daubert factors to the expert
witness testimony in this case, and con-
cluded that the proffered testimony was
neither relevant nor reliable, and thus
properly excluded by the trial court. 9-0
decision.



Lilly v. Virginia

67 USIW 4435 (1999)

Lilly was one of three men charged with
murder and carjacking. Prior to trial, one
of his co-conspirators, his brother, made
a statement to the police which implicated
both of them, but identified Lilly as the
instigator of the crime spree. When Lilly’s
brother asserted his Fifth Amendment
right not to testify at Lilly’s trial, the pros-
ecution read into the record the entire
statement to the police. The trial court
admitted the out-of-court statement un-
der the “declaration against penal inter-
est” exception to the hearsay rule. Under
this exception, the statement is assumed
to be reliable because the speaker is ad-
mitting to wrongdoing, something the
speaker is unlikely to do falsely. Lilly was
convicted. On appeal, Lilly argued that
his brother’s statement was hearsay and
therefore unreliable, and should have been
excluded since Lilly was unable to test the
credibility of the non-testifying witness at
trial. The Virginia Supreme Court af-
firmed his conviction.

The U.S. Supreme Court reversed the
state court. No opinion garnered a ma-
jority of the court. Justice Stevens plural-
ity opinion held that a confession by an

the police which implicated
both of them but identified
Lilly as the instigator
of the crime spree.

accomplice that incriminates a defendant
is not a “firmly rooted” exception to the
hearsay rule. While prior cases permit the
introduction of a confession which in-
criminates the speaker as a “declaration
against penal interest,” the exception
should not apply to situations where the
statement inculpates the speaker but also
serves to incriminate the defendant. This
is because the speaker has a strong moti-
vation to alter the truth to help himselfat
the expense of his accomplice. Thus, while
such a statement is partially against the
speaker’s interest, it is also against the
defendant’s interest, and since the witness
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also implicate others, are not an excep-
tion to the hearsay rule. Chief Justice
Rehnquist argued there was no need to
reach that issue in this case, as the confes-
sion here was not a true statement against
penal interest. 9-0 decision.

Federal Statutes
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67 USIW 4148 (1999)

The defendant was convicted of three
counts of carjacking under the federal
carjacking statute. In each incident, the
defendant threatened to shoot if the driver
did not hand over the car keys, but testi-
mony by his accomplice indicated that
Holloway did not have the intent to kill
or seriously injure the victim unless the
victim refused to cooperate. The trial court
instructed the jury that such “conditional
intent” sufficed to meet the statutory re-
quirement that the defendant had an in-
tent to cause death or serious bodily harm.
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On appeal, Holloway argued that the
carjacking statute required proof of un-
conditional intent, rather than conditional
intent. The Second Circuit upheld the
conviction, noting that the concept of
conditional intent was well established
and that Congress would have been aware
of it when enacting the statute.

The majority opinion by Justice Ste-
vens upheld the conviction, stating that a
conviction was appropriate under the
carjacking statute if conditional intent was
established, as it was in this case. While
the majority admitted that a possible read-

ing of the statute was to require uncondi-
tonal intent, a better reading of the stat-
ute is that conditional intent is enough.
Such an interpretation gives effect to Con-
gress purpose, which was to deter this
particular criminal activity. In dissent,
Justice Scalia, joined by Justice Thomas,
argued that the ordinary meaning of in-
tent does nort include conditional intent,
and that when a statute is written ambigu-
ously, the rule of lenity in interpreting
criminal statutes requires a resolution of
the ambiguity in the defendant’s favor. 7-
2 decision.
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Jones v. United States
67 USLW 4204 (1999)
Jones was convicted of carjacking in vio-
lation of the federal carjacking statute, 18
U.S.C. 2119. Under this statute, carjack-
ing is subject to a sentence of up to 15
years in prison, unless accompanied by
serious bodily injury, in which case the
maximum sentence is 25 years. Jones in-
dictment made no reference to the vic-
tim suffering serious bodily injury, nor was
any evidence to that effect presented at
trial. Nonetheless, the district court noted
that the presentence report revealed that
the victim had suffered serious bodily in-
jury during the carjacking, and used this
as the basis for imposing a 25-year sen-
tence. Jones appealed his sentence, claim-
ing that the failure to either allege serious
bedily injury in the indictment or prove
such injury at trial, as an element of the
offense, prevented the court from impos-
ing the longer sentence. The Ninth Cir-
cuit affirmed the sentence, on the ground
that the part of the statute referencing se-
rious bodily injury did not refer to an el-
ement of the offense, but to a sentencing
factor. In so holding, the Ninth Circuit
was in agreement with all the other courts
of appeal that had considered this issue.
The Supreme Court reversed by a nar-
row vote. The majority opinion, by Jus-
tice Souter, held that serious bodily in-
jury was an offense element, not merely a
sentencing factor. As such, it must be al-
leged in the indictment and proved to the
jury beyond a reasonable doubt. Due pro-
cess required such a reading, the majority
felt, as the increase in the sentencing range
from 15 to 25 years was significant, and
that leaving the proof of injury to the
judge was an impermissible limitation on
the jury’s role. The dissent, written by Jus-
tice Kennedy, argued that a prior case
(Almendarez-Torres v. United States, 523
U.S. 224 (1998)) had already held thata
mere increase in sentence range did not
transform a sentencing factor into an of-
fense element. 5-4 decision.

Richardson v. United States

67 USLW 4381 (1999)

Richardson, a leader of the Chicago street
gang, the Vice Lords, was charged with a
series of drug-related offenses, including
violation of 21 U.S.C. 848(a), which
makes ita crime to engage in a “continu-

ing criminal enterprise” (CCE). The law



was specifically aimed at so-called “drug
kingpins.” During trial the prosecutor
presented evidence that Richardson had
been involved in a number of drug trans-
actions. The trial judge instructed the jury
that in order to find him guilty of engag-
ing in a CCE they must agree unani-
mously that the defendant committed at
least three drug offenses. The judge re-
fused a defense request to instruct the jury
that they must all agree that the defen-
dant committed the same three offenses.
Richardson was convicted and sentenced
to life in prison. On appeal Richardson
argued that he could be found guilty of a
CCE only if the jury unanimously agreed
that he had committed at least three drug
crimes, and they all agreed on the same
acts. The Seventh Circuit upheld the con-
viction, creating a conflict in the circuits.

The U.S. Supreme Court, in a major-
ity opinion written by Justice Breyer, re-
versed, holding that a jury must unani-
mously agree not only thata CCE defen-
dant committed at least three discrete drug
violations, but must also agree on the spe-
cific violations. According to the major-
ity, the statute makes each drug violation
a separate element of the crime of CCE.
Consequently, each element must be
proven to the jury beyond a reasonable
doubt. The decision will make it more
difficult for prosecutors to establish their
cases in CCE prosecutions, as the dissent
by Justice Kennedy noted. 6-3 decision.

United States v. Rodriguez-Moreno

67 USIW 4219 (1999)

The defendant kidnapped a man in Texas
and drove him through several states, in-
cluding Maryland. While in Maryland,
he threatened the man with a gun. The
defendant was eventually apprehended
and brought to wial in New Jersey. He
was charged and convicted on several
counts, including kidnapping and a vio-
lation of 18 U.S.C. 924(c)(1), which
makes it a crime to use a firearm while
committing another federal crime. On
appeal he argued that the firearms con-
viction was improper because the New
Jersey court was not the appropriate
venue, as he commirtred the firearm of-
fense only in Maryland. The Third Cir-
cuit reversed, holding that the proper
venue for the firearms charge was in the
district where the firearm was used.

The U.S. Supreme Court disagreed

with the Third Circuit, and held that
proper venue for the firearms charge was
any federal district where the underlying
crime was committed, even if the firearm
was not used in that specific district. The
majority opinion by Justice Thomas em-
phasized that the firearms offense was a
part of the kidnapping, the underlying
offense. Kidnapping is a continuing of-
fense, meaning it can be prosecuted in any
jurisdiction in which it occurs. In this case,
the victim was kidnapped in Texas and
driven across the country, including
through Maryland and New Jersey. Venue
for prosecution of this offense lay in any
district in which the victim was trans-
ported. The firearms offense, which is in-
tended by Congress to be added to the
underlying offense and allow extra pun-
ishment for a violent crime with a gun,
may also be tried with the kidnapping of-
fense, regardless of precisely where the fire-
arm was actually “used.” Justice Scalia and
Justice Stevens dissented, arguing that the
plain meaning of the statute made venue
proper only in the jurisdiction where the
firearm was in fact used, and that the ma-
jority was ignoring the plain language of
the statute in an effort to allow prosecu-
tors the expediency of trying all the of-
fenses in one jurisdiction. 7-2 decision.

United States v. Sun-Diamond

Growers of California

67 USLW 4265 (1999)

The defendant, an agricultural trade as-
sociation, was convicted of violating 18
U.S.C. 201, the federal illegal gratuity stat-
ute. The association gave gifts totaling ap-
proximately $6,000 to the then-Secretary
of Agriculture at a time when the Secre-
tary was considering several marters in
which the association had an interest. No
evidence was offered that there existed a
specific connection between the gifts and
any actions of the Secretary. All that was
established was that the gift was made be-
cause the Secretary was a public official.
The jury was instructed that if the gifts
were given because the recipient held pub-
lic office it was a violation of the statute.
The Court of Appeals of the District of
Columbia reversed the conviction, ruling
that the statute did not apply to the giv-
ing of gifts without proof of the intent to
affect official conduct, and that the erro-
neous jury instructions did not constitute
harmless error.
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TRADEMARK ~ Supply word and/or
design plus goods or services.

SEARCH FEES:
COMBINED SEARCH - $290
(U.S., State, Expanded Common Law and Internet)

TRADEMARK OFFICE - $120
STATE TRADEMARK - §125
EXPANDED COMMON LAW - $165

DESIGNS - $§195 ]per International class
COPYRIGHT - §155
PATENT SEARCH - $450 (minimum)

INTERNATIONAL SEARCHING
DOCUMENT PREPARATION

(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH- (SEC - 10K's, ICC, FCC,
COURT RECORDS, CONGRESS.)
APPROVED - Our services meet
standards set for us by a D.C. Court
of Appeals Committee.
Over 100 years total staff experience - not
connected with the Federal Government.
GOVERNMENT LIAISON SERVICES, INC.
3030 Clarendon Blvd., Suite 209
Arlington, VA 22201
Phone: (703) 524-8200

FAX: (703) 525-8451
Major credit cards accepted.

TOLL FREE: 1-800-642-6564
WWW.TRADEMARKINFO.COM
Since 1957
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The Supreme Court unanimously af-
firmed the lower court. Justice Scalia’s
opinion for the Court stated that the stat-
ute applied only to the giving of gifts in
return for, or because of, a particular,
specified act. This was because the stat-
ute included the phrase “for or because
of,” suggesting that there must be proof
of some act that led to the gift or is an-
ticipated by the gift. Criminalizing the
mere giving of gifts to public officials
would have the unintended consequences
of making trivial gifts illegal, such as me-
mentos given to the President by visiting
athletic teams. 9-0 decision.

Habeas Corpus Petitions

Calderon v. Colemnan

67 USLW 3390 (1998)

Coleman was convicted of murder and
sentenced to death in 1979. At wrial the
jury received an instruction that if Cole-
man received a life sentence without the
possibility of parole, the Governor still re-
tained the authority to commute the sen-
tence (this is known as a Briggs instruc-
tion, and has been upheld as meeting fed-
eral constitutional requirements in Cali-
fornia v. Ramos, 463 U.S. 992 (1983)).
The jury was also told not to consider
the Governor’s power when determining
the appropriate sentence. The California
Supreme Court determined that the jury
instruction informing the jury of the
Governor'’s authority violated state con-
stitutional law, but that the error was
cured by the additional instruction not
to consider the Governor’s power.
Coleman subsequently filed a habeas pe-
tition, arguing the incorrect jury instruc-
tion violated his right to due process. The
district court and Ninth Circuit agreed,
apparently reaching their conclusion
without engaging in harmless error analy-
sis, although such analysis is required
under Brecht v. Abrahamson, 507 U.S. 619
(1993).

In a per curiam opinion, issued with-
out briefing or oral argument, the Su-
preme Court reversed the lower courts on
the ground that they had granted habeas
relief without utilizing harmless error
analysis. Under Brechr, relief due to a trial
error may be granted only after a deter-
mination that the error had a “substan-
tial and injurious effect or influence.” Jus-
tice Stevens, joined by three others, dis-
sented, arguing that the majority had

received a 22-year sentence.
At his sentencing hearing,
he was not advised by the
court that he had a right to
appeal his sentence,
although Federal Rule of
Criminal Procedure

32(a)(2) so required.

misread the Ninth Circuit opinion, and
that the lower court had used harmless
error analysis in reaching its determina-
tion that Coleman had suffered a viola-
tion of his constitutional rights, but had
simply failed to make its mode of analy-
sis clear. 5-4 decision.

O’Sullivan v. Boerckel

67 USIW 4389 (1999)

Boerckel was convicted of rape in Illinois
in 1977. His conviction was upheld by
the lllinois Court of Appeals. The Illinois
Supreme Court, exercising its discretion-
ary jurisdiction, refused to hear his case.
He renewed his appeals in the 1990s in
federal court, basing his appeal on three
claims that were not included in his origi-
nal appeal to the state Supreme Court.
The federal district court judge rejected
Boerckel’s petition on the ground that the
claims were not in his original petition to
the [llinois Supreme Court, and that co-
mity required federal courts to permit
state courts to first consider all claims.
This ruling had the effect of ending
Boerckel's appeal, as the time period for
filing his claims in state court had long
passed; hence Boerckel had procedurally
defaulted. The Seventh Circuit Court of
Appeals reversed, on the ground that since
the petitioner was not required by state
law to seek discretionary review in the
state Supreme Court, it was improper for
the federal court to so require.

Justice O’Connor’s majority opinion
reversed the Seventh Circuit, and held
that state prisoners must give state courts
“one full opportunity” to resolve any fed-
eral constitutional issues. This means pris-
oners must follow the state’s established
appellate review process in its entirety.




This is so even if the chance of being
heard is negligible (as it is in Illinois, where
the state Supreme Court acceprs less than
five percent of all appeals). The Court
acknowledged that while Boerckel had
no right to review, he did have a right to
petition the court for review. Conse-
quently, he was required to raise all his
claims in the state Supreme Court to sat-
isfy the “exhaustion doctrine.” Failure to
do so barred him from federal court, and
as the dme had passed in state court, he
was procedurally defaulted. The major-
ity placed great emphasis on the impor-
tance of comity and respect for the in-
tegrity of the state judicial process, an is-
sue of long-standing concern to Justice
O’Connor. The dissent by Justice Stevens
pointed out that while the majority based
its decision on a reluctance to interfere
in state proceedings, the actual effect of
the decision is that it may increase the
workload of state courts, as more peti-

tions will be filed there. 6-3 decision.

Peguero v. United States

67 USIW 4154 (1999)

Peguero pled guilty in federal court to
conspiracy to distribute cocaine and re-
ceived a 22-year sentence. At his sentenc-
ing hearing, he was not advised by the
court that he had a right to appeal his
sentence, although Federal Rule of Crimi-
nal Procedure 32(a)(2) so required.
Peguero was, despite this oversight, clearly
aware of his right to appeal his sentence,
as he discussed the advisability of an ap-
peal with his attorney and decided not
to appeal at that time in hopes of work-
ing out a deal with the prosecution. Sev-
eral years later, Peguero filed a habeas pe-
tition alleging that the trial judge’s fail-
ure to advise him of his right to appeal
entitled him to a new sentencing hear-
ing. The district court and court of ap-
peals for the Third Circuit denied his
petition, finding that while the sentenc-
ing judge erred, Peguero had suffered no
prejudice, as he was aware of his right to
appeal.

The Supreme Court, in a unanimous
opinion by Justice Kennedy, affirmed the
lower courts and denied Peguero’s peti-
tion. The Court acknowledged that the
district court has a duty, under the Fed-
eral Rules of Criminal Procedure, to no-
tity a defendant at his sentencing hear-
ing of his right to appeal his sentence.

While the district court erred in not do-
ing so here, the defendant was not en-
titled to relief, as it was clearly demon-
strated that he was nonetheless aware of
his right to appeal, and thus suffered no
prejudice as a result of the judge’s error.
Error itself was not enough to vacate the
sentence; instead, the defendant must es-
tablish both the error and the harm caused
by the error. 9-0 decision. #

Next month: The new U.S. Supreme
Court cases on liability under Section
1983, prison law, search and seizure law,
and self-incrimination.

Craig Hemmens is assistant professor of
criminal justice administration at Boise State
University, in Boise, ldabho. He has a ].D.
Jrom North Carolina Central University
School of Law and a Ph.D. in criminal justice
Jrom Sam Houston State University. He has
published more than 60 articles on a variety
of criminal justice topics.

Rolande V. del Carmen is professor of
criminal justice in the College of Criminal
Justice, Sam Houston State University, in
Huntsville, Texas. He has several law degrees
and has written numerous books and articles
on a variery of legal topics. The fifth edition
of his best-selling textbook Criminal
Procedure (West Publishing) is at press.

The
Federal Bar Association
of the Western District of Washington

Announces its

16™ Annual Dinner

Please join the Federal Judges of the
Western District of Washington, and the
Officers, Trustees, and
Members of the Federal Bar Association

for an outstanding annual tradition.

Tuesday, December 14, 1999
Four Seasons Olympic Hotel, Seattle
Cocktails at 5:30 p.m.
Dinner at 7:00 p.m.

Special Honoree
The Honorable Betty B. Fletcher

oo

Space is limited. Registration will be accepted on a

first-come, first-served basis. Tables of 10 may be reserved.

For additional information and year 2000
membership applications, please call 206-624-9777.
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THE PRACTICAL AND ETHICAL CONSIDERATIONS OF

Online Lawyer Directories: Do They Work?

by Donald B. Kramer

Along with virtually every other business, legal practice and law firm

marketing are evolving in response to the Internet. One result of this
evolution is the presence of several online lawyer directories. For those

of you wondering whether such directories bring in clients, the answer

is a resounding “Yes”! To combat the rising tide of online noise and

attorney skepticism, legal directories spend hundreds of thousands of

dollars per year to ensure continuing success. The directories have gen-

erated a number of clients for listed firms. A perfect example is the
Adlanta law firm that received a $150,000 valid claim from a directory
user. The claim was against a major airline, and a settlement developed

within the week.

Bringing in Clients

Attorneys who set up e-mail accounts and
websites, and then merely submit the in-
formation to search engines cannot ex-
pect much to happen. Search engines re-
ceive thousands of similar requests.

If you search for a word like “attor-
ney,” the list returned will be enormous.
Many of those listings are garbage, thereby
frustrating the searcher and the attorney
who wants to be found. The average law-
yer can't afford to buy banners that pop
up when someone does a search for “at-
torney,” nor it is trivial to do the program-
ming necessary to get your site to the top
of the search list.

Even if you could afford to have your
site pop up every time someone searched
for “attorney,” you probably wouldnt
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want traffic unrelated to your practice.
Lawyer directories resolve this problem
by filtering search requests to the proper
practice area and proper jurisdiction, so
the lawyers listed in the directories receive
the responses they desire at a reasonable
price.

Each time a person views a directory
banner ad on a search engine page, the
directory owner placing this ad pays ap-
proximately five cents — even if the
viewer does not click on the banner to go
to the directory. The fees paid by attor-
neys for the directory listings in turn pay
for those banner advertisements. To see
an example of a directory banner, go to
Infoseek (www.infoseek.com) and search
the word “lawyer.”

If you are still thinking about buying

s Wlll offer to
search engines,”
" those “search

banners, be advised that many search en-
gines charge a $1,000 monthly mini-
mum, and if you have a worldwide ban-
ner you will get worldwide traffic, prob-
ably more than you're interested in.

A word of caution: some services will
offer to submit your site’s listing to hun-
dreds of “search engines,” and will do so
for a small fee. Each of those “search en-
gines,” however, will acknowledge receipt
and start corresponding with you, creat-
ing a flood of unwanted e-mail. You are
much better off submitting only to the
top 20 search engines, since these are the
sites likely to do you the most good. I
recommend submitting your site to the
following: Yahoo, Infoseek, AltaVista,
Lycos, AOL, Excite, Netscape, Hot Bot,
Webcrawler, Switchboard, Look Smart
and Snap.

Your Directory Listing

Make sure that your lawyer directory list-
ing is correct. Many mistakes are made
with the entry of e-mail addresses. Most
law firms have a listing at www. Martin-
dale.com (the Martindale-Hubbell direc-
tory), but have not confirmed the infor-
mation provided there. Make sure your
listing in any directory contains a link to
your e-mail address and website, since
Internet viewers want to act immediately,
visit your site, and then “speak” by e-mail.
You should read your e-mail several times
a day, since Internet viewers expect
prompt responses.

Building Your Website in the
Directory

For those firms withour a website, the di-
rectories provide you with the opportu-
nity to create one. Here are a few tips:

* Make the site simple.

* Use color and pictures to make it look



more professional. You do not, how-
ever, have to use animation, as the
viewer is already there, and you don't
have to carch their attention.

e Place an e-mail link in the site, so the
viewer can easily make contact.

* Use META tags (ask your program-
mer) to hide words on your site that
will be found by search engine robots
which in turn will index your site in
search engines based on the META
tags you've chosen.

* Do not use numerous graphics that
might slow the loading of the site.
Internet viewers are impatient and will
leave thessite if it is not loading quickly.

* Once you build a website through a
directory, you can use the same site
anywhere on the Internet. The cost of
building a simple site is small, and
need not be more than a few hundred
dollars for the small law firm.

Don’t Expect a Flood of Business

A directory like Martindale’s provides
some 900,000 listings. A directory like
“Attorneyfind” provides 4,500. If you are

in a major metropolitan area, and you
have an e-mail link, a website link, and a
proven directory that spends money in
marketing, you can currentdy expect at
least three good contacts per year for each
$100 spent on directory listings.

Do Directories Attract Executives

or Just Consumers?

Many businesses and professions have
been very slow to adapt to the Internet.
Some 80 percent of business people have
computers at home, but less than 20 per-
cent are able to get on the Internet at
work. However, the at-work user percent-
age rises every day. Within five years, it is
expected that more than 80 percent of
businesses will be using the Internet. To
attract businesses with legal problems, it
may be important to consider establish-
ing a Web presence.

In the consumer arena, directories at-
tract enormous numbers in the legal ar-
eas of divorce, collections, immigration
(a natural for the Web), personal injury,
wills, malpractice, real estate and crimi-
nal law. Some states are not yet Internet-

oriented, however, and the attorney who
has an office in a small community can-
not expect much from the Internet.

Is There Hope for Small Law Firms?

The nature of Internet directories gives
the small law firm a great chance. A good
website can equalize the small firm’s mar-
ket standing. The site can demonstrate
the firm’s true qualities like no other me-
dium. The low annual directory fees are
easily affordable for the small firm. Such
costs are just a fraction of “Yellow Pages”
ads, whereas websites provide justas much
information.

Guidelines for Selecting a Directory
You should be in as many Internet direc-
tories as you can afford — but do your
homework before making the selection.
Make sure the directory secks business
with banners and listings throughout the
Internet. Some directories have a counter
on the home page. Review this over time
to determine the traffic level. Make sure
the directory you choose allows you to
link in your e-mail address and website.
Consider all expenses, since some direc-
tories charge for extra services like the link-
ing of e-mail or the hosting of a site.

Make sure the listings are easy to find,
and that the viewers do not have to look
at four screens before they get to the di-
rectory portion. If you list in a directory,
keep a record of the clients received
through the listing, so when renewal time
comes you will know if you are getting
your money’s worth.

As the world becomes dependent on
the Internet, professionals who learn
Internet marketing will certainly benefit
immensely. Build as many directory list-
ings as you can into your marketing

budget. #2

Donald B. Kramer (don@lawusa.com)
is president of the St. Louis collection law
firm of Kramer e Frank, PC., and the
creator of seven Internet directories.

This article previously appeared in The
Internet Lawyer (August 1999 issue).
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~ THe PracricaL AND ETHIcAL CONSIDERATIONS OF

Lawyer Advertising on the In

by Barrie Althoff « WSBA Chief Disciplinary Counsel

Opinions expressed herein are the author’s and are not official or unoffi-

cial WSBA positions. This article reviews Washington’s ethical rules on

lawyer advertising, all adopted long before widespread use of the Internet,

and then applies the rules to lawyer advertising on the Internet. It also

looks briefly at ethical issues of e-mail, chat rooms and list serves, and

then collects some useful resources in an appendix.

Introduction

A lawyer’s right to advertise for and so-
licit clients is protected as a freedom of
commercial speech under the First
Amendment to the U.S. Constitution.
The right, however, is subject to the Bar’s
mandate to protect the public from,
among other things, deceptive practices
and undue direct solicitation. While a law-
yer has a broad constitutional right to
engage in commercial speech, the right is
not unlimited, but is subject to reason-
able restrictions related to that form of free
speech.!

The Washington Supreme Court’s
Rules of Professional Conduct (RPCs)
specify the minimum level of conduct re-
quired of lawyers to avoid disciplinary
action. Washington’s RPCs are largely
based on the American Bar Association’s
Model Rules of Professional Conduct,
adopted in 1983 and modified a number
of times since. Washington’s principal ethi-
cal rules applicable to lawyer advertising
are RPC 7.1 (communications concern-
ing a lawyer’s services), RPC 7.2 (lawyer
advertising), RPC 7.3 (soliciting clients),
RPC 7.4 (communicating a lawyer’s fields
of practice), RPC 7.5 (use of firm names),
and RPC 8.4(c) (specifying various acts
of misconduct). None of Washington’s
RPCs makes any reference to the Internet.

Truthful Statements Permitted
(RPC 7.1)
RPC 7.1 generally permits a lawyer to say
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anything so long as it is truthful and com-
plete. The rule prohibits a lawyer from
making false or misleading communica-
tions about the lawyer or about the
lawyer’s services. A communication is false
or misleading if: (a) it materially misrep-
resents a fact or law, or omits a fact neces-
sary to make the communication not
materially misleading; or (b) it is likely to
create an unjustified expectation about
results the lawyer can achieve, or states or
implies that the lawyer can achieve results
by means that violate the RPCs or other
law; or (c) it compares the lawyers ser-
vices with other lawyers’ services, unless
the comparison can be factually substan-
tiated.

Misrepresentations can be in words or
pictures. For example, if a lawyer’s prac-
tice was merely local, but her Internet
website had a map of the United States in
the background and the text implied a
national practice, the materials would be
misleading. Similarly, if a law firm’s
website contained a photograph of per-
sons who impliedly are the firm’s lawyers,
but are in fact paid models, the photo-
graph would be misleading.

The rule also precludes a lawyer from
creating unjustified expectations about
what the lawyer will accomplish for the
client. Exaggerating education, skills, ex-
pertise, training, the size or capability of
the lawyer’s staff; or the lawyer’s “connec-
tions” with important persons would be
mistepresentations under RPC 7.1(a), and

would also likely create unjustified expec-
tations of what the lawyer is capable of
accomplishing and thus violate RPC
7.1(b). A lawyer generally may not use
testimonials, or describe results obtained
for other clients, because potential clients
would likely expect similar results with-
out regard to their own particular and
unique factual and legal circumstances.
The rule also generally prohibits non-fac-
tual comparisons with other lawyers.”

Internet websites are relatively inexpen-
sive to create and maintain. A profession-
ally developed site can positively portray
a lawyer or firm so that a site visitor may
infer the lawyer or firm has greater depth,
talents, skills and experience than they in
fact have, even if everything on the site is
entirely factually accurate. Similarly, by
seeing an expensively furnished office, or
a lawyer driving an expensive car, a client
may infer the lawyer is very successful and
therefore must be a “good” lawyer. In each
case the potential client or visitor may
evaluate the lawyer on just the informa-
tion that the lawyer chooses to provide.
The ethics rules, however, are not in-
tended to address such surface impres-
sions.

More substantial issues of truthfulness
arise in the manner in which a website is
constructed and the use of the language
that appears or is hidden on the site. Fac-
tual statements must obviously be truth-
ful and complete. Internet search engines
can index a website by the text of the site,



and by examining the various META tags
inserted into the coded hypertext markup
language used in the site. The tags can be
hidden, embedded in coding, and thus
will not be visible to the casual site visitor.
The tags might not have any relationship
to the site itself. Thus a lawyer who does
not practice divorce law might hide “di-
vorce” as a tag so that a person seeking a
lawyer handling divorces would be di-
rected to that lawyer’s site. Similarly, a law-
yer might use another well-known lawyer’s
name as a META tag to channel Internet
inquiries to his or her own site. Both ac-
tions would violate RPC 7.1.

Internet communication can be very
fast and change rapidly. Thus, there is a
corresponding obligation on the lawyer
to keep site information truthful at all
times. Unlike a telephone directory, for
example, which cannot be changed once
printed and circulated, even though the
information may become incorrect,
website information can and should be
kept accurate at all times. Information,
correct when placed on a website, can be-
come materially false through the change
of circumstances. A lawyer has an ongo-
ing obligation to assure that the informa-
tion on the lawyer’s website is at all times
materially correct.

Authority to Advertise and

Restrictions Thereon

RPC 7.2 contains the core of the Wash-

ington Supreme Court’s regulation of law-

yer advertising. Its four sections both au-
thorize and restrict lawyer advertising.

* RPC7.2(a) permits lawyer advertising
if it is not false or misleading under
RPC 7.1 and does not constitute di-
rect solicitation prohibited under RPC
7.3 (discussed on p. 36).

* RPC 7.2(b) requires lawyers to keep
copies of all advertisements for two
years after their last use, to keep records
of when and where the advertisements
were run, and to provide them to the
Bar on request.

* RPC 7.2(c) prohibits a lawyer from
giving anything of value to a person

for recommending the lawyer’s ser-
vices, but permits a lawyer to pay the
reasonable costs of advertising or writ-
ten communications and may pay the
usual charges for a not-for-profit law-
yer referral service. The lawyer may not
pay for persons (including “runners”
or “shills”) to recommend the lawyer
to other persons, nor may the lawyer
discounta fee fora client on the client’s
agreement to recommend the lawyer
to others. The rule would also likely
prohibit a lawyer from paying for
Internetadvertisements under any ar-
rangement tying compensation to
the number of hits at the lawyer’s
site or the number of clients resulting
from the advertisement, or the num-
ber of potential clients channeled to
the lawyer.

RPC 7.2(d) requires every advertise-
ment to include the name of at least
one lawyer responsible for its content,
thus advertisements may not be
anonymous. If a lawyer runs a “ban-
ner ad” on an Internet website other
than his or her own, must the ad also
contain the lawyer’s name? Such ads
are usually very small and contain
minimal information. Would it be
sufficient for the lawyer’s name to ap-
pear only after the banner ad is clicked
so the visitor is then directed to the
lawyer’s own website? How remote
can the connection be? Does the rule
require that the name of an individual
lawyer appear in the advertisement,
or is it sufficient for the name of the
law firm to appear? Must the named
lawyer be a living partner to fulfill the
rule’s requirement? Washington au-

thorities do not address these ques-
tions.

What is Advertising and What

is Restricted?

RPC 7.2(a) states: “a lawyer may adver-

tise services through public media, such

as a telephone directory, legal directory,

newspaper or other periodical, outdoor,

radio or television, or through written
g

communication.

The listing of various media in RPC
7.2(a) is not exclusive. Subject to the re-
strictions of RPC 7.3 on direct solicita-
tion, a lawyer may advertise his or her ser-
vices using any public media, electronic
or otherwise. A lawyer may use traditional
media to sponsor a film festival, a Seafair
float, a sports team or a ballet perfor-
mance. A lawyer may also engage a sky-

writer, sandwich-boarder, or a mega-
phoned driver. Although there is no au-
thority in Washington specifically permit-
ting a lawyer to advertise on the Internet,
ethics opinions from other jurisdictions
conclude that lawyers may advertise on
the Internet provided the advertisements
otherwise comply with ethical restrictions.
See, for example, Arizona Ethics Opinion
97-04, Utah Ethics Opinion 97-10, and
other opinions listed in the appendix. The
same conclusion may be reached by con-
sidering the Internet merely to be a mul-
timedia form of existing communication
media whereby traditional print/text is
combined with visuals and sound and de-
livered directly to the recipient.

The RPCs do not define the terms “ad-
vertisement” or “advertising.” By impli-
cation from the dtle of RPC 7.1 (“com-
munications concerning a lawyer’s ser-
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vices”), advertising could include all com-
munications about the lawyer or the
lawyer’s services which are originated by
the lawyer or with the lawyer’s authoriza-
tion. But such an implied reading of the
rules is too broad and would improperly
restrict free speech. Not all information
about a lawyer is client-development ac-
tivity or necessarily advertising. The right
of the Washington Supreme Court
through the RPCs to limit or restrict a
lawyer’s constitutional right of free speech
should be read narrowly. Thus, commu-
nications by a lawyer which do not con-

stitute commercial speech should not be
subject to the RPCs' advertising limita-
tions. Commercial speech has been iden-
tified by the U.S. Supreme Court as
speech which has the purpose to “propose
a commercial transaction” and speech
which is “related solely to the economic
interests of the speaker and its audience.”
City of Cincinnati v. Discovery Network Inc.
113 S.Ct. 1505, 1512 (1993), and Cen-
tral Hudson Gas & Electric Corp. v. Public
Service Commission of New York, 447 U.S.
557,561 (1980). In practice, however, the
distinction between commercial and

What Is Your
Client’s Business

Worth!?

QUALIFYING THE ANSWER IS CRITICAL.

IN TODAY 'S CLIMATE, YOU MUST HAVE CURRENT, ACCURATE AND
RELIABLE VALUATION INFORMATION AVAILABLE TO YOU AT A MOMENT’S
NOTICE. SALES, SUCCESSION, ACQUISITION, BUY-SELL AGREEMENTS, DIVORCE,
ESTATE PLANNING,
tHE IRS —

THESE ARE REASONS WHY A THOROUGH, QUALIFIED VALUATION THAT CAN

WITHSTAND CHALLENGES MAKES SENSE.

ExprerT WITNESSES
CERTIFIED PUBLIC ACCOUNTANTS 9 VALUATION ANALYSTS
MEMBER: NATIONAL ASSOCIATION OF CERTIFIED VALUATION ANALYSTS
1411 Fourth Avenue 4 Suite 410 4 Seattle, Washington 98101
(206) 623-3200 ¥ Fax (206) 623-3222

Email whanlinjr@aol.com
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noncommercial free speech is far from
clear, and where the two are “inextricably
intermixed,” the mixture is likely to be
subject to regulation as commercial
speech.

The RPCs do not distinguish com-
mercial from noncommercial speech.
Title 7 of the RPCs, which includes the
above-cited rules, for example, is entitled
“Informarion about Legal Services.” RPC
7.1 issimilarly entitled “Communications
Concerning a Lawyer’s Services,” but its
text covers both communications “about
the lawyer” and about “the lawyer’s ser-
vices.” While information about a lawyer
would seem informational and non-com-
mercial, information about the lawyer’s
services are more likely commercial.
Clearly not every communication under
RPC7.1 is an advertisement under RPC
72

The distinction between communica-
tions that are “informational” and those
that are “commercial,” or which consti-
tute “advertising,” is not at all clear, and
any attempt to establish definitive distinc-
tions is likely to be both impracticable and
unworkable. If these distinctions are vi-
able and the conclusions are correct, how-
ever, then merely because marterials are
placed on a lawyer’s website does not
mean they are necessarily subject to the
advertising restrictions of the RPCs.
While many materials on a site main-
tained or authorized by a lawyer which
describe the lawyer or the lawyer’s services
might be subject to the RPCs, other ma-
terials might not. A lawyer might, for ex-
ample, maintain a website containing in-
formation abour the lawyers practice or
hobbies which demonstrate a lawyer’s tal-
ents, expertise or interests, but which do
not explicitly beckon the reader to retain
the lawyer for legal services. The implied
“beckoning” for legal services should not
be enough to subject such information
to regulation as commercial speech or ad-
vertising. Similarly, the biography of a
lawyer on a website should be viewed as
informational. It should not matter who
a visitor to the website is, whether a po-
tential client or an opposing lawyer, since,
if the distinction between informational
and commercial depended on the iden-
tity or intent of the reader or visitor, the
distinction would be unworkable. A
lawyer’s website may thus be a mixture of
information subject to regulation and in-



formation not so subject, with the dis-
tinction between the two not being clear.

Washington has no authorites yet on
point. Texas takes the position that the
following items are generally not adver-
tising: “newsletters; news articles; legal
articles; editorial opinions; illustrations;
questionnaires; fact or opinion survey
forms; announcement of office openings
and relocations; request for proposals or
information from the public; legal prod-
uct specifications; e-mail and e-mail re-
sponse forms; attorney biographical in-
formation; announcement or personnel
changes; attorney and support staff re-
cruiting; job openings; legal development
and events, including verdicts, judgments,
court rulings, administrative rulings, and/
or legislation; announcement of seminars
and events, including on-line registration
forms therefore; links to other Internet
sites (legal or otherwise); and entertain-
ment/amusement devices.” Interpretive
Comment on Part 7 of the Téxas Disciplin-
ary Rules of Professional Conduct as Applied
to the Internet (see Appendix). A lawyer
should not assume, however, that none
of the listed items will ever be considered
advertising, since depending on their con-
tent and context they may well be part of
a solicitation and thus be subject to the
advertising rules.

Materials or comments about the law-
yer or the lawyer’s services placed on the
Internet by persons over whom the law-
yer has no control should not be viewed
as advertising. Thus, a satisfied or dissac-
isfied client could make statements on a
site over which the lawyer has no control,
which should not be subject to the RPCs.
While RPC 8.4(a) prohibits a lawyer from
doing indirectly what the RPCs prohibit
the lawyer from doing directly, it is not
clear that a lawyer is ethically obligated
to seek removal of such statements unless
the lawyer sought or encouraged such
statements.

Website pages often are linked to other
pages. Are those linked pages subject to
the advertising and other restrictions of
the RPCs? Does it matter whether the
lawyer has any control over the content
of the linked pages? When linking his or
her site o others, a lawyer should rake
care to disclaim (assuming it is true) re-
sponsibility for the content of the linked
pages. Without such disclaimer the reader
may infer that the lawyer, by linking the

page, approves the linked page and that it
is part of his or her own website. A lawyer
may not link his or her website to testi-
monials of the lawyer’s clients on their
sites.

Names can be hijacked on the Internet
so that messages appear to be coming from
a specified location when in fact they are
coming from elsewhere. Similarly, e-mails
can be sent anonymously by being
remailed. Even though a lawyer may not
do indirectly what he or she is not per-
mitted to do directly, the Internet may
make doing so both easier and more dif-
ficult to hold an offender accountable.

Recordkeeping (RPC 7.2(b))
RPC 7.2(b) requires a lawyer to keep a
copy or recording of each advertisement
and a record of when and where the law-
ver used it for two years after the adver-
tisement was last disseminated. There is
no requirement in Washington to file the
advertisement with the Bar, nor that the
Bar review it before the lawyer uses it. The
rule requires the lawyer to provide cop-
ies, dissemination information, and sup-
porting information to the Bar if it asks
for it.

While compliance with the rule is fairly
easy as to traditional print or broadcast
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media advertisements, it is more perplex-
ing if the lawyer advertises on the Internet
with a frequently updated site linked to
other sites. There is no Washington au-
thority, and thus some uncertainty, as to
what this rule requires for Internet adver-
tising,

If a lawyer advertises on the lawyer’s
website, the lawyer should keep a copy of
each page of the lawyer’s site, and not
merely of those pages that might be
deemed advertising, since the two may
well be inextricably intertwined. Does the
rule require a copy of, or just a record as
to, each non-site page linked to the
lawyer’s site? Tfa copy is required, the rule
is impracticable since the lawyer would
have no practicable way to keep copies of
every linked non-site page over which he
or she has no control. However, a lawyer
should at least keep a list of sites to which
the lawyer’s site is linked, and a calendar
of when so linked, and make it clear on
the lawyer’s site that the linked sites are
not maintained by the lawyer.

The rule does not specify the formar
for the copy, whether it is to be paper or
clectronic. If the page is merely one-di-
mensional text, a paper copy should suf-
fice, but if the page has any multimedia
components, those aspects should also be

replicated in the copy. A lawyer should
also rerain copies of the hypertext markup
language version of the website to estab-
lish META tag honesty. Where possible,
the lawyer should maintain logs of “hits”
to thessite to establish the level of dissemi-
nation of the information. The lawyer
should also keep backup or archive cop-
ies of every material change to the site so
that at any given time the site can be re-
created. The lawyer should also keep a
record of the Internet address (that is, the
uniform resource locator, “URL”) for each
site maintained by the lawyer or on which
the lawyer places advertisements, as well
as the identity of the provider hosting the

site, and the time periods during which
each item was used.

There are no Washington aurthorities
on these issues. In the meanwhile, guid-
ance may be available from other states,
such as the Texas comment above cited;
Florida Advertising Internet Guidelines
(see Appendix for cite); Association of the
Bar of the City of New York Committee
on Professional and Judicial Ethics For-
mal Opinion 98-2 (December 21, 1998);
Utah Ethics Opinion 97-10; and Virginia
State Bar Lawyer Advertising Opinion A-
0110 (April 14, 1998).

Prospecting for Clients (RPC 7.3)
RPC 7.3 restricts a lawyer’s ability to di-
rectly solicit persons to become clients,
RPC7.3(a) applies to in-person or by-tele-
phone solicitations, while RPC 7.3(b) ap-
plies to written solicitations, The concern
underlying these restrictions is the high
probability of undue influence, intimida-
tion and overreaching in direct solicita-
tions of vulnerable clients.

RPC7.3(a) prohibits a lawyer from di-
rectly, or through a third person, solicit-
ing professional employment from a pro-
spective client with whom the lawyer has
no family or prior professional relation-
ship, either in person or by telephone,

directly, or

nal employment
lawyer has no
ip, either in

nt motive for

when a significant motive for the lawyer
doing so is the lawyer’s pecuniary gain.
Such restrictions on direct in-person so-
licitation for gain have been upheld, for
example, in Obralik v. Ofbio State Bar Assn,
436 U.S. 447, reh’g denied, 439 U.S. 883
(1978). If the lawyer is not soliciting the
client for gain, however, but is part of a
nonprofit organization secking to advance
a group right or interest, or is pursuing a
federal class action, the lawyer may be able
to engage in some direct solicitation of
clients. See, for example, /i re Primus, 436
U.S. 412 (1978), and Gulf Oil Company
v. Bernard, 452 U.S. 89 (1981).

The Comment to ABA Model Rule



of Professional Conduct 7.3, on which
Washington’s rule is based, explains that
the rationale behind this restriction is that
in-person or live telephone conversations
subject a layperson to being importuned
at possible moments of need by a trained
advocate. Further, the communicartion,
unlike advertising, is not usually recorded
and is open to dispute and cannot be
readily scrutinized by a third party, thus
increasing the possibility of material mis-
representations or omissions.

The limitation on direct in-person so-
licitation does not prohibit a lawyer from
directly contacting organizations, such as
medical facilities, retirement homes, la-
bor unions, business wrade associations,
educational institutions or other organi-
zations that may have access to groups of
persons who may need the lawyer’s ser-
vices, and arranging with the organizations
for the lawyer to either make in-person
presentations to such assembled groups,
or for the organization or the lawyer to
directly send such persons letters solicit-
ing their business. The lawyer may not,
however, pay such organizations for such
opportunities or referrals. The lawyer may
make presentations to such assembled
groups, and may send mailings directed
to the members or attendees at the pre-
sentations. While the attendees or recipi-
ents on their own initiative may thereaf-
ter contact the lawyer for legal services,
the lawyer may not follow up such group
presentations or direct mailings with in-
person or with telephone (or likely, e-mail)
solicitations seeking their legal business.

RPC 7.3(b) prohibits a lawyer from
sending a written communication to a
prospective client only if the person has
made known to the lawyer a desire not to
receive communications from the lawyer.
It the lawyer has not been so notified, the
lawyer may freely engage in direct-mail
solicitations so long as the lawyer’s solici-
tations are not false or misleading. They
are, in effect, treated like any other adver-
tisement subject to the nonmisrepresen-
tation and advertising rules of RPC 7.1
and 7.2.

A lawyer’s right to freely solicit prospec-
tive clients by mail (even targeting spe-
cific clients the lawyer believes may need
the lawyer’s specific services) has been
upheld in Shapero v. Kentucky Bar Asso-
ciation, 486 U.S. 466 (1988) (lawyer so-

licited by mail persons whose homes were

possibly in foreclosure). Thus, a lawyer
may, for example, send truchful lecters
(although perhaps not postcards because
of confidentiality concerns) about the
lawyer’s ability to perform legal services
generally to the public at large, as well as
to specific persons whom the lawyer be-
lieves are in need of the lawyer’s specific
legal services (for example, accident vic-
tims, persons filing for marriage dissolu-
tions or bankruptcy, or persons purchas-
ing houses). Unless such persons thereaf-
ter contact the lawyer on their own, how-
ever, the lawyer may not follow up such
letters with direct telephone calls or in-

person visits, nor may anyone else do that
for the lawyer.

Similarly, the lawyer may review recent
court filings or police reports to help iden-
tify persons whom the lawyer believes are
likely in need of legal services. If the law-
yer engages in direct mail solicitation of
perhaps vulnerable potential clients, how-
ever, the lawyer should recognize that many
persons consider such solicitations at such
atimeas “ambulance chasing” and in poor
taste; thus the lawyer may equally well
alienate potential clients, as well as other
attorneys, particularly attorneys who are
already representing such persons.’
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The right to directly solicit clients may
be further limited to protect vulnerable
potential clients. For example, the Su-
preme Court upheld the right of the
Florida Bar to prohibit solicitation letters
targeted to relatives of deceased accident
victims until 30 days after an accideng
see Florida Bar v. Went For It, Inc., 115 S.
Ct. 2371 (1995). Washington, not hav-
ing yet experienced the type of abuse
found in that case, has not yet adopted
such restrictions on written solicitations.

Solicitation by e-mail. Suppose a law-
yer wants to solicit clients by e-mail, or
by using Internet chat rooms, or by user
groups or list serves? Nowhere are these
mentioned in the RPCs, nor are there any
Washington authorities on point.

These new means of communication
raise interesting questions under the rules,
since they share characteristics of in-per-
son or telephone communications (and
usually take place over telephone lines),
while they are also written communica-
tions. For example, e-mail shares some
characteristics of in-person or telephone
communication governed by RPC 7.3(a),
but is in writing governed by RPC 7.3(b).
Which rules apply? Does the RPC 7.3(a)
prohibition of direct solicitation of poten-
tial clients prohibit a lawyer from send-
ing e-mail solicitations to potential clients?
Although these communications are not
in person, they are more immediate and
personal, and closer to “real time,” than
written mail solicitations. At the same
time, they are written communications of
the type permitted by RPC 7.3(b) and
can be ignored or answered at leisure by
the recipient. Since they are written com-
munications, there is a clear record of what
is said in them; thus, the ABA Model
Rule’s stated rationale thac their content
is open to dispute and not readily scru-
tinizable by third parties would not ap-
ply. It would appear logical that the re-
strictions of RPC 7.3(a) should not apply
to e-mail solicitations and that they should
instead be governed by RPC 7.3(b),
whereby a lawyer could send unsolicited
e-mails to potential clients soliciting their
legal business unless the persons had pre-
viously advised the lawyer not to send
them communications. In considering
using e-mail solicitations, a lawyer should
take care to comply with RCW19.190,
which prohibits sending e-mails which use
a third party’s Internet domain name with-
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out that party’s permission, misrepresent
the message’s point of origin, or contain
untrue or misleading information in the
e-mail’s subject line.

Utah Ethics Opinion 97-10, for ex-
ample, concludes that e-mail is not an in-
person communication of the type barred
by RPC 7.3 and that accordingly a law-
yer may use e-mail to directly solicit po-
tential clients. Under this reasoning,
Washington’s RPC 7.3 would not prohibit
a lawyer from including on a lawyer’s
website an e-mail link for clients to seek
additional information from the lawyer,
and once so sought, from the lawyer re-
sponding directly to the potential client.

would permit a law firm to participate in
list serve-type discussion areas, but cau-
tions on the inherent dangers of those situ-
ations. In any case, the lawyer should rec-
ognize a high risk that any directed com-
munication by the lawyer in response to
a comment might well be viewed as the
rendition of a legal opinion, and thus
should use appropriate disclaimers.

Communicating Fields of Practice
and Using Trade Names

RPC 7.4 allows a lawyer to truthfully
communicate that the lawyer does or does
not practice in particular fields of law, and
restricts the lawyer’s ability to claim to be

On the other hand, in a 1995 disci-
plinary action, /n re Canter (see Appen-
dix), Tennessee disciplined a lawyer for
sending unsolicited e-mails advertising his
immigration practice to a large number
of persons, for failing to designate the
communications as advertisements and to
file them in advance with the Bar
(Washington’s rules do not require such
designation or advance filing), and for
improperly implying specialization of
practice (Washington also prohibits). Itis
not clear whether Washington would have
reached the same result.

Internet chat rooms. How do the RPC
7.3 solicitation rules apply to a lawyer's
participation in or use of Internet chat
groups/rooms or list serves for client de-
velopment where written discussions are
in “real dme” and there is immediate and
direct communication? There may or may
not be any record of the “discussions,” and
if there is, it is unlikely to be as readily
available as would be e-mails. Washing-
ton has no authority on the use of chat
rooms. While Utah Ethics Opinion 97-10
concludes that client development via
Internet chat groups violates the ban on
client solicitation, the Association of the
Bar of the City of New York Committee
on Professional and Judicial Ethics, in
Formal Opinion 1998-2 (see Appendix)

aspecialist.” Thus, if a lawyer states “prac-
tice limited to family law,” or “practicing
in the areas of real estate and commercial
law,” the statement must be true and not
merely an aspiration on the lawyer’s part.
The mere statement that a lawyer prac-
tices in a particular area impliedly repre-
sents that the lawyer is competent to prac-
tice in that area.

The same rules apply to a lawyer ad-
vertising on the Internet. However, the
Internet also gives rise to some new con-
siderations. A lawyer's Internetaddress and
e-mail address are selected by the lawyer.
Thus, a general practitioner lawyer might
select as an Internet address words such
as “divorcelaw.com” which, if factually
correct, would be permissible under the
rules. A site name such as “superlawyer.
com” or “worlds-best-lawyer.com,” or an
e-mail address such as bestlawyer@win-
all-lawsuits.com, would state or imply a
competency and comparison to other law-
yers which cannot be factually substanti-
ated and thus would be misleading in vio-
lation of RPC 7.1(c).

Some Related Internet and E-mail
Questions

When a lawyer advertises on the Internet,
the lawyer in effect advertises worldwide
and announces to the entire world that



he or she is competent to handle legal
problems. Does the lawyer’s website make
it clear what areas of law the lawyer is in
fact competent to practice? Does it clarify
that the lawyer is only admitted, for ex-
ample, to practice law in the state of Wash-
ington, and is not competent to advise a
client from, say, Mississippi on a local
land-use or will-contest issue?

If a Washington lawyer through the
Internet secures an out-of-jurisdiction cli-
ent and handles the client’s legal matters,
has the lawyer engaged in the unautho-
rized practice of law in that other juris-
diction? Does it matter where the Internet
host provider’s computers are physically
located? Does the lawyer’s Interner adver-
tising open the lawyer to charges of doing
business in each jurisdiction (namely, ev-
erywhere in the world) in which the ad-
vertisement is sent or received? Must the
lawyer be admitted to practice in those
jurisdictions? Must the lawyer file copies
of his or her website with the other juris-
dictions? Must the lawyer pay income
taxes to other jurisdictions on earnings at-
tributable to the out-of-jurisdiction cli-
ents? Is the Internet any different than
placing an advertisement in a nationwide
publication or on national radio or tele-
vision?

If a potential client e-mails the lawyer
in response to the lawyer’s Internet website
and the lawyer responds, has the lawyer
established the necessary conflict checks
to assure that the lawyer's representation
of the new client is not in conflict with
existing clients and that the mandates of
RPC 1.7 through RPC 1.11 are met?

If a lawyer communicates with a cli-
ent through e-mail, has the lawyer taken
precautions to assure that the client’s con-
fidences and secrets are maintained as
mandated by RPC 1.6? Association of the
Bar of the City of New York Formal Opin-
ion 1998-2 and ABA Formal Opinion 99-
413 each conclude that a lawyer may
transmit information relating to a repre-
sentation via unencrypted e-mail sent over
the Internet, but that the lawyer should
consult with the client as to the mode of
transmitting highly sensitive information.
The ABA opinion has been criticized,
however, for not adequately recognizing
malpractice and disciplinary issues. See
Micalyn Harris article cited in Appendix.

Lawyers should at the very least con-
sulewith their clients before using e-mail,

especially unencrypted e-mail, and explain
to them the risks and consequences if the
communication goes astray, is intercepted,
or is found not to be confidential or pro-
tected by the attorney-client privilege.
While a cautionary message of the type
widely used on fax transmissions is prob-
ably not required by the ethics rules, it
may help establish a lawyer’s atctempt to
preserve client confidences if the e-mail
goes astray and leads to a malpractice or
damages suit. While sending e-mails may
theoretically be like sending a postcard
accessible to anyone picking it up, it is
probably less likely that any third party
who cares about the e-mail will both find
it and read it than that the average “snail-
mail” letter carrier will read postcards.

Alrernatively, e-mail communications
could be viewed as the equivalent to leav-
ing documents in an unlocked room
where anyone can see them, while en-
crypted e-mail may be the equivalent to
locking that room. North Dakota Ethics
Committee Opinion 99-03 (June 21,
1999) concludes that a law firm may use
an online password-protected data-
backup service for its files if the data trans-
mission is secure and the information stor-
age system adequately safeguards sensitive
records. The opinion specifically likens the
online service to e-mail and relies on the
above-cited ABA opinion and on a North
Dakota opinion.

The client should, in any case, be given
the opportunity to make an informed

decision as to whether they want to run
the probably remote risk that the other-
wise confidential information may be-
come public. Further, lawyers should care-
fully document the consultation to
counter possible malpractice or disciplin-
ary charges of not properly preserving cli-
ent confidences.

Conclusion

The Washington RPCs on lawyer adver-
tising do not currently address Internet
advertising, or the use of e-mail or other
electronic forms of communication to
solicit potential clients. Such advertising
and soliciting offers lawyers new oppor-
tunities to inexpensively reach potential
new clients, and for those potential new
clients to be better informed than ever
before possible. Pending authoritative
guidance under Washington'’s rules, law-
yers should carefully analyze the rationale
of the existing rules, research ethics rul-
ings from other jurisdictions, and then
document thart analysis and research. The
Appendix can start a lawyer on the right
track. Doing so will likely result in the
lawyer complying with both the letter and
the spirit of Washington’s RPCs. #

Appendix: Selected Further Reading

Further guidance and assistance may be
found in the following selected materials,
some of which, though dated, still con-
tain useful analyses. The list is neither ex-
haustive nor complete. Electronic sources

NASD Regulation, Inc. (NASDR), a subsidiary of
The National Association of Securities Dealers, Inc.
(NASD), the largest self-regulatory organization in the
securities industry, is seeking a Regional Attorney
for our District Office in Seattle.

Primary responsibilities are litigating disciplinary
proceedings before administrative hearing panels
concerning violations of NASD rules and federal
securities laws; and providing legal advice and
service to NASD staff.

(Qualified candidates will have a law degres,
admission to the Washington State Bar, and a
minimum of five years relevant trial experience/legal
experience in a litigation, regulatory or compliance
capacity; demonstrable knowledge of federal
securities laws, specifically the Securities Exchange

Regional Attorney

Securities Regulation

Act of 1934; and excellent verbal and written
communications skills.

The NASDR offers a competitive salary and incentive
bonus, a comprehensive benefit package, including
401(k) and pension plan, and an opportunity for
career growth with a dynamic, progressive
organization. For consideration, send your resume,
with salary requirements and a cover letter detailing
your qualifications against our requirements, to:
NASD Regulation, Inc., Attn: LTE, 601 Union
Square, Suite 1616, Seattle, WA 98101.

EOE, M/F/DNV.

& NASD
REGULATION

An NASD Company

(-]

www.nasd.com
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listed were available in late September
1999, but may not be available at later
dates.’
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A Re-examination of the ABA Model
Rules of Professional Conduct Pertain-

ing to Client Development in Light of
Emerging Technologies: A White Paper

Presented for the Purpose of Discus-

sion by the American Bar Association

Commission on Advertising (July

1998); available at http://www.abanet.

org/legalserv/advertising. html.

ABA Formal Opinion 99-413 regard-
ing use of e-mail for communicaring
with clients; available at http://fwww.
abanet.org/cpr/f099-413.huml. Fora
thoughtful critical analysis of that opin-
ion, see Micalyn Harris, “E-mail Eth-
ics for Attorney-Client Communica-
tions: Comments on ABA Opinion
Regarding Unencrypted Internetr E-
mail” in The Professional Lawyer (Vol.
10, No. 3, Spring 1999).

ABA/BNA Lawyers' Manual on Profes-
sional Conduct: (a) Section 81:551-
571, “Advertising and Solicitation —
Internet” provides useful analysis and
background on advertising and collects
numerous authorities; (b) Melinda M.
Hanson, “Lawyers Firms Vie for Vis-
ibility by Creative Use of Home Pages
on Web” (Vol. 14, No. 9, May 27,
1998) describes lawyers’ home pages
and how the Internet is being used by
lawyers to advertise and develop clients;
(c) Joan C. Rogers, “How Do Adver-
tising Rules Apply to Lawyers on the
Nee2” (Vol. 12, No. 2, February 21,
1996) collects and analyzes older au-
thorities; and (d) Joan C. Rogers, “Eth-
ics, Malpractice Concerns Cloud E-
mail, On-line Advice” (Vol. 12, No. 3,
March 6, 1996) continues the preced-
ing article.

Alaska Bar Association Ethics Com-
mittee Opinion 98-2 (January 16,
1998) approves use of unencrypted
email, but recommends prior client
consultation; available at http://www.
alaska.net/~aketlib/eo98-2.txt.

Arizona Bar Association Ethics Opin-
ion 97-04 (April 7, 1997) discusses use

of websites, e-mail, and chat rooms;

available at http://www.azbar.org/
EthicsOpinions/ (specify 97-04 in
search window); Ethics Opinion 99-06
prohibits a lawyer from participating
in an Internet service sending legal
questions from individuals to a lawyer
based on the subject matter of the ques-
tion and prohibits a lawyer from pay-
ing a fee for such a referral; available at
http://www.azbar.org/EthicsOpinions/
(specify 99.06 in search window).

Cincinnati Bar Association Ethics
Committee Opinion 96-97-01 (un-
dated) discusses lawyer home pages, a
client’s unsolicited and uncompensated
listing of lawyer and linking to lawyer
homepage on client’s home page, and
lawyer listing of client on lawyer’s home

page.

Connecticut Bar Association Commit-
tee on Professional Ethics Informal
Opinion No. 97-29 (October 22, 1997)
applies ethics advertising rules to
Internet advertising; available via West-
Law as 1997 WL 816050 (Conn. Bar.
Assn.).

District of Columbia Legal Ethics
Committee Opinion 281 generally ap-
proves use of unencrypted e-mail and
provides a good review and analysis of
other jurisdictions’ ethics opinions on
use of e-mail; available at hetp://www.
dcbar.org/attorney_resources/281.

html.

Florida Standing Committee on Ad-
vertising, Advertising Regulation Inter-
net Guidelines, available at http://
www.flabar.org/newflabar/lawpractice/
adreg/adguide. html.

[llinois State Bar Association Advisory
Opinion on Professional Conduct
No. 96-10 (May 16, 1997) discusses
e-mail, confidentiality, advertising and
solicitation; available at hetp://www.
illinoisbar.org/CourtsBull/Ethics
Opinions/96-10.html.

Towa Supreme Court Board of Profes-
sional Ethics and Conduct: Opinion
95-21 (February 22, 1996) discusses
bar association directory of lawyers on
a bulletin-board or Web page; Opin-
ion 95-30 (May 16, 1996) discusses law

firm Internet home pages and required
disclosures, and requires encryption for
transmission of sensitive material;
Opinion 96-1 (August 29, 1996) dis-
cusses lawyers’ home pages and web-
sites as advertising, requires disclosures
in full and not by hypertext links, and
further discusses transmission of sen-
sitive materials; Opinion 96-2 (August
29, 1996) discusses law firm advertis-
ing on the Internet and use of terms
implying specialization; Opinion 96-
14 (December 12, 1996) concludes
that Internet advertising by an out-of-
state law firm which has a branch of-
fice in lowa constitutes solicitation of
lowa residents and must comply with
Towa ethics rules; the opinion also con-
cludes the firm could maintain two
separate unlinked sites (one for the
Towa office, the other for the other of-
fices) and in that case only the site di-
rected to Jowa residents would have to
comply with lowa rules; Opinion 96-
33 concludes that password-protected
documents may be sent over e-mail
and discusses “sensitive documents’;
Opinion 97-1 (September 18, 1997)
amends 96-1 and 96-33 to provide that
the level of protection needed for e-
mail is to be determined by lawyer-cli-
ent consultation and written client
consent; and Opinion 97-23 (March
3, 1998) prohibits a lawyer from par-
ticipating in an Internet advertising
program that charges annual listing fees
for listings.

Kansas Bar Association Ethics Advisory
Committee Opinion 97-07 (October
15, 1997) concludes that a lawyer may
not list his Martindale-Hubbell “AV”
rating on his letterhead or use it on
advertising (including on the Internet)
without significant disclaimers.

Kentucky Bar Association Ethics
Opinion E-403 (undated) approves
unencrypted e-mail “unless unusual
circumstances require enhanced secu-
rity measures” and permits Internet ad-
vertising; available at http://www.uky.
edu/Law/kyethics/kba403.htm.

The Legalethics.com website is a good
place to start researching on the Inter-
net for the topic of ethical issues in-
volving Internet advertising, and is



regularly updated; available at hrep://
\’\-‘\-‘V\,\".legzliﬁ‘tl]IC\\.C()H].

Maryland State Bar Association Com-
mittee on Ethics Opinion 97-26 (July
17, 1997) permits a lawyer to use an
Interner websirte to advertise law firm,
but cautions that the lawyer must make
clear the states in which the lawyer is
authorized to practice law.

Massachusetts Commirtee on Profes-
sional Ethics Opinion 98-2 (May 27,
1998) discusses a bar association
Internet membership directory with
hotlinks to home pages of individual
members, and use of chat rooms; avail-
able at http://www.massbar.org/
ethics/98-2.html.

Report of the Massachusetts Supreme
Judicial Court Committee on Lawyer
Advertising (Draft 10/28/98) consid-
ers and comments on proposed adver-
tising and solicitation rule changes,
including Internet-related aspects;
available at http://www.massbar.org/

adrep/1-REPORT.html.

Michigan Ethies Opinion RI-276 (July
11, 1996) discusses use of Internet, e-
mail, solicitation and chat rooms; avail-
able at http://www.michbar.org/
opinions/ethics/numbered_opinions/
r-276.htm.

Office of the Missouri Chief Disciplin-
ary Informal Opinion 960151 (un-
dated) concludes that a lawyer’s website
need not contain an advertising dis-
claimer [not required in Washington],
but if the lawyer actively sends the
materials to others it may need a dis-
claimer. Informal Opinion 970010 (un-
dated) suggests that a lawyer’s website
which encourages potential clients to
contact the lawyer by e-mail should
caution that e-mail may not be confi-
dendial. Informal Opinion 970230 (un-
dated) requires a lawyer to obrain prior
client consent before using e-mail, and
requires the lawyer’s website to contain
information about possible intercep-
tion of e-mail.

Nebraska State Bar Association Advi-
sory Committee Opinion 95-3 prohib-
its a lawyer from paying to participate

in a for-profit Internet lawyer referral
program which provides an Internet
directory of lawyers at on-line shop-
ping malls; available at htp://www.
nebar.com/disc/opinions/95-3.htm,

Association of the Bar of the City of
New York Committee on Professional
and Judicial Ethics Formal Opinion
1998-2 (December 21, 1998) dis-
cusses, among other things, Internet
advertising, use of list-serve discussion
areas, and use of unencrypted e-mail;
available at http://www.abeny.org/
eth1998.htm.

* New York County Lawyers Associa-

tion Committee on Professional Eth-
ics Opinion 721 (May 14, 1997) per-
mits lawyer advertising on an Internet
site maintained by another, subject to
certain restrictions; available at http://
www.legalethics.com/states/721.htm,

New York State Bar Association Com-
mittee on Professional Ethics Opinion
704 (undated) permits a law firm to
use e-mail and list its Internet website
on its letterhead; available at htep://
www.nysba.org/opinions/opinion704.

heml, Ethics Opinion 709 (September

10 CLE Credits $88.00 .
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3 CLE credits $25.00
Successful Equity Management

This information packed seminar will introduce you to the concepts and practices that
can help make your retirement comfortable and free from money worries.
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securities, annuities, risk planning, Social Security, Medicare as well as asset

allocation and risk tolerance.

Call for a full descriptive brochure or to reserve a spot in the next class.

Secure Start Seminars
425-456-0071 or email stebur @nwlink.com

REGISTERED REPRESENTATIVE AND INVESTMENT ADVISOR AFFILATE OF WASHINGTON SQUARE SECURITIES,

INC. A RELIASTAR CO. BRANCH OFFICE: 20 WASHINGTON AVE, SOUTH MINNEAPOLIS MN 55401 612.372.5507

We Find Missing Heirs A Better Way!"

: When you need to locate heirs STHER
consider the facts.
Bases fees upon a percentage of the Estate or the -
NEVER missing heir’s portion Eapulay
NEVER Independently seeks to negotiate a contract with the Usually
missing heir
NEVER  Puts you at risk related to your fiduciary responsibility — Potentially
NEVER Starts a search without your knowledge or authorization  Possibly
NEVER  Offers two contradictory fee recovery systems Constantly

Whether you decide the fee should be charged to the Estate or to the missing heir’s
portion, our fees are ALWAY S reasonable and non-percentage based. We offer worldwide
service, have a 97% success rate, and our results are guaranteed... or no charge!
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It’s your call. INFERNATIONAL
128002 ONE * CALL® 6342255 SERHOSICAL

SEARCH e
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16, 1998) discusses use of the Internet
to advertise and conduct trademarks
law practice, e-mail use, and trade
names; available at http://www-
1.nysba2.org/opinions/Opinion709.
html.

* North Carolina State Bar Ethics Com-
mittee Opinion RPC 239 (October 16,
1996) permits use of Internet adver-
tising; available at http://www.barlinc.
org/ethics/ethp239.html and via
WestLaw as 1996 WL 875828 (N.C.
St. Bar.); Opinion RPC 241 (October
16, 1996) permits, subject to some re-
strictions, a lawyer to participate in an
Internet lawyer directory; available at
hrep://www.barlinc.org/ethics/
ethp241.html.

e North Dakota State Bar Association
Ethics Committee Opinion 99-03
(June 21, 1999) approves law firm use
of computer online backup of law firm
electronic records if the firm takes ap-
propriate care to ensure that the data
is transmitted and stored securely.

¢ Pennsylvania Bar Association Commit-
tee on Legal Ethics and Professional
Responsibility fuformal Opinion No.
96-17 (May 3, 1996) discusses lawyer
advertising on the Internet; available
via WestLaw as 1996 WL 928126
(Pa.Bar.Assn. Comim.Leg.Eth.Prof Resp.).
Informal Opinion No. 96-112 (August
27, 1996) prohibits participation in an
Internet real estate lead/referral service;
available via WestLaw as 1996 WL
935273 (Pa.Bar.Assn.Comm.Leg. Eth.
Prof.Resp.). Informal Opinion 97-130
(September 26, 1997) discusses e-mail,
consultation, encryption and warnings;
available at http://www.legalethics.
com/states/97_130.htm. Informal
Opinion No. 98-85 (July 24, 1998)
discusses Internet advertising; available
via WestLaw as 1996 WL 988187
(Pa.Bar.Assn.Comm.Leg.Ech.Prof.
Resp.) and at http://www. legalethics.
com/states/98_85.html.

* Philadelphia Bar Association Profes-
sional Guidance Committee Opinion
98-6 (March 1998) discusses use of
Internet chat rooms and bulletin
boards; available at http://www.
philabar.org/ethops/e_98-06.html.
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* State Bar of South Dakota Ethics Opin-
ion 98-10 (January 12, 1999) prohib-
its participation in an Internet referral
service; available at http://www.sdbar.
org/members/ethics/e098-10.htm.

* Tennessee Board of Professional Re-
sponsibility Formal Ethics Opinion 99-
F-144 (June 14, 1999) discusses list-
ing of law practice on the Internet.
Formal Opinion 98-A-650(a) (Novem-
ber 19, 1998) allows use of e-mail to
transmit client confidences. See also
extract from a disciplinary proceeding,
In re Canter (Dkt 95-831-0O-H), sus-
pending a lawyer for one year for abu-
sive (spamming) Internet advertising
of his immigration practice (and dis-
barring the lawyer for other violations);
available at http://www.legalethics.
com/states/disbar.htm, The case is dis-
cussed at http://www.wired.com/
news/news/ politics/story/5060.html.

* The State Bar of Texas website collects
advertising (including Internet) mate-
rials at http://www.texasbar.com/
attyinfo/adrev/main.htm. See also
Interpretive Comment on Part 7 of the
Téxas Disciplinary Rules of Professional
Conduct as Applied to the Internet
(January 1996); available at htep://
www.texasbar.com/attyinfo/adrev/
arcintcom.htm#HPFS.

* Utah State Bar Ethics Advisory Com-
mittee Opinion No. 97-10 (October
24, 1997) discusses Internet advertis-
ing of legal services and use of news-
group postings, chat rooms, solicita-
tion; available ac http://www. utahbar.
org/opinions/html/body_97-10.
html.

¢ Vermont Bar Association Committee
on Professional Responsibility Opin-
ion No. 97-5 (undated) permits unen-
crypted e-mail and requires a lawyer
who uses a website to communicate
with clients and potential clients to
meet advertising/solicitation rules;
available at http://www.vtbar.org/
AdvisoryEthicsOpinions/1997/97-
05.htm.

* Virginia State Bar Legal Ethics Opin-
ion 1702 (November 24, 1997) dis-
cusses inadvertent receipt of e-mail;

available at htep://www.vacle.org/
opinions/1702. TXT. Lawyer Advertis-
ing Opinion A-0110 (April 14, 1998)
discusses Internet advertising and use
of chat rooms; available at http://www.
vsb.org/committees/standing/adver-
tising/al10.htm, Z

NOTES

1 For a discussion of these issues and a survey
of Washington's lawyer advertising/solicitation
rules, see Althoff, “Lawyer Advertising and So-
licitation,” Washington State Bar News, May
1997, page 41, portions of which have been
adapted for use in this article.

2 Often such comparisons are indirect. WS84
Informal Opinion 91-2 gives examples of state-
ments violative of RPC 7.1: “largest jury ver-
dict,” “largest recovery ever obtained,” “Attor-
neys who get results,” “Over 50 years’ combined
experience,” and “Lawyers who work hard.”

3 A lawyer may also directly communicate with
an existing client, by mail or in person, when
the lawyer is moving his or her practice to an-
other firm. While the lawyer may notify a cli-
ent of the lawyer’s intent to move and of the
client’s right to decide who will continue to rep-
resent the client, and RPC 1.4 may obligate
the lawyer to do so, the lawyer may not directly
solicit the client to move with the lawyer. If the
lawyer does, the lawyer may be open, for ex-
ample, to charges by the old firm of breach of
contract, breach of fiduciary duty, or tortious
interference with relationships.

4 A lawyer may state, if true, that the lawyer
has been admitted to engage in patent practice
before the United Srates Patent and Trademark
Office and to use the designation “patent law-
yver.” A lawyer may also, upon issuance of an
identifying certificate, award or recognition by
a group, use the terms “certified,” “specialist,”
“expert” or similar term. To do so, however, the
reference must be true, verifiable and nor mis-
leading; the group so certifying or identifying
must be identified; and the reference must
clearly indicate that the Washington Supreme
Court does not recognize certification of spe-
cialries in the law and that such certification is
not a requirement to practice law in Washing-
ton.

5 1 thank Adam Levin, now a member of the
Washington Bar, who as a law school student
helped compile an earlier version of this appen-

dix.



Diversity in the Practice of Law
by Kathleen Hoplins and J. Tate London

This article is the fourth in a series presented
by a subcommittee of the WSBA Long-
Range Strategic Planning Committee. The
other articles were printed in the November
issue of Bar News.

¥ y the year 2010, women and mi-
| norities will comprise approxi—
© = 4 mately 50 percent of this country’s
attorneys.' Although the Washington State
Bar Association has a Committee for Di-
versity, a stronger, more direct commit-

by a factor of two (i.e., between 11-14
percent in 1995, up from 10 percent in
1991 and three percent in 1980); how-
ever, the larger the firm, the more likely
it is that a woman will make partner
(over 95 percent of firms with more than
50 attorneys had at least one woman
partner, while less than 20 percent of
small firms had a woman partner).’

In private practice, 48 percent of female
and 44 percent of male lawyers are solo
practitioners.

* Although women make up 26 percent
of the legal community, they hold only
19 percent of private industry (in-house)
positions.”

Issues

Although significant gains have been
achieved, women are still foreclosed from
parity in the legal workplace. Critical is-
sues include:

* pay equity;

* equal partnership and promotion op-

ment to recognizing and achiev-
ing broad-based diversity within
and by the legal profession is
needed. Such diversity would in-
clude, inter alia, diversity in gen-
der, race, religion, sexual prefer-
ence, physical abilities, age, socio-

Overall, minorities represent 7.5

percent of the profession (as of 1990),
and 20 percent of law students (as of 1996).
The racial integration of the profession has

been slow, and there are “miles to go.”

s portunities (including gender
parity in the time required for
partnership or promotion);

* equal access to judicial posi-
tions, political appointments,
professional-association posi-
tions and management;

_

economic background and envi-
ronment.

The balance of this report cites the work
of the American Bar Association (ABA)
and the King County Bar Association
(KCBA) on this topic, as well as current
statistics and future trends.” It is suggested
that steps taken by the ABA and/or sug-
gested by the KCBA be replicated by the
WSBA, to demonstrate the Bar’s strong
commitment to providing a positive envi-
ronment for cultivating diversity, and to
encourage employers and the courts to
open their doors to those professionals.

Trends and Issues Affecting Women

in the Profession

Demographics®

Today, women comprise 26 percent of the

profession and 46 percent of law students.

The profession is trending toward better

representation of women, but there is a

long way to go. For example:

* Between 1971 and 1991 the number of
men in the profession doubled, and the
number of women increased 16-fold.

* Seventy (70) percent of women attor-
neys are employed in private practice,
compared to 74 percent of male attor-
neys.

* Women partners are underrepresented

Women are remaining associates longer
than their male counterparts,®and are
more likely to be offered or employed in
“non-equity” positions; they are seriously
under-represented among law firm part-
ners of all ages, and over-represented by
a factor of two among older associates.
Sixty-one (61) percent of U.S. law firms
are all male; only one percent are all fe-
male.

Of those firms that employ associates,
44 percent employ only men.

Earnings comparisons document con-
tmumg gender disparity; newer female
associates earn, on average, nine percent
less than their male counterparts.
Women in the judiciary have made great
strides, but still lag in numerical parity
in almost every court (at 22 percent, the
U.S. Supreme Court is the closest fed-
eral court to achieving parity).
Government remains the traditional bas-
tion of woman attorneys, but the ratio
of women attaining highest positions is
not proportionate to their presence.
Women are poorly represented in law
school faculties; only eight percent are
deans and 17 percent are law professors,
and they disproportionately hold more
non-tenured positions.

* the need to eliminate profes-
sional penalties systemically imposed on
women (and some men) who are cur-
rently required to compromise their ca-
reers for family — a systemic glass
ceiling.” This is compounded by the in-
creased competition for positions, which
may lead to choosing the more flexible
single male attorney to his female coun-
terpart, or pressuring women out of
more competitive markets;

¢ sexual discrimination and sexual harass-
ment in the workplace and the courts;

* domestic violence; and

* outreach to women who have left the
profession or are on leave.

Trends and Issues Affecting
Minorities in the Profession
Demagraphics’
Overall, minorities represent 7.5 percent
of the profession (as of 1990), and 20 per-
cent of law students (as of 1996). The ra-
cial integration of the profession has been
slow, and there are “miles to go.” For ex-
ample:

* In 1990, minorities comprised 25 per-
cent of the U.S. population, but only
7.5 percent of the legal profession.

* Although minorities make up 10 per-
cent of the associates in large law firms
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nationwide, they make up less than three
percent of all partners.

* Minority partners are more likely than
their white counterparts to be non-
equity or salaried partners.

* Minority representation among partners
in law firms is increasing ata rate of only
.02 percent annually.

* The distribution of minority attorneys
remains heavily skewed toward govern-
mentand public-interest jobs (only 42.1
percent of African-American attorneys
enter private practice following gradua-
tion, compared to 57.3 percent of white
attorneys).

Issues

Despite gains in law-student and entry-

level representation, racial integration of

the profession faces a number of challenges,
including:

* bar passage rates that remain lower for
minority graduates than their white
counterparts;

* anti-affirmative-action policies, such as
1-200, that pose a tremendous threat to
minority entry and advancement within
the profession (minority representation
among law students has dropped for the
first time in 10 years, markedly in Cali-
fornia and Texas, after adoption of such
policies);

* law firm attrition, especially for minor-
ity women (minority women are signifi-
cantly outnumbered by minority men
in most upper-level jobs and report that
they are “ghettoized” in certain practice
areas and treated as if they are incompe-
tent by their employers);

* minority actorneys’ lack of access to cli-
ents, which is the primary obstacle to
their advancement;

* under-representation of minorities in all
sectors of the legal profession; and

* methods of judicial selection that have
a profound effect on the percentage of
minorities who achieve judicial office
(minorities are more likely to enter the
bench through appointment methods
such as merit selection than through
election).

Trends and Issues Affecting Leshi-

ans and Gays in the Legal Profession
A task force of the King County Bar Asso-
ciation (KCBA) worked from 1993
through 1995 compiling information on
lesbians and gays in the legal community,

offering recommendations for reducing
bias, and forming a standing committee
to implement those recommendations.
Since information on lesbians and gays
throughout the WSBA membership is not
available, this portion of the report sum-
marizes the information contained in the
KCBA's 1995 report: In Pursuit of Equal-
ity, The Final Report of the KCBA Task Force
on Lesbian and Gay Issues in the Legal Pro-
Session (KCBA Report)."”

Demographics

Accurate information on the demograph-
ics of lesbians and gays in the legal profes-
sion is more difficult to obtain than infor-
mation on women or racial minorities. The
KCBA surveyed its members and employ-
ers, and learned that “employers, especially
private law firms, are not very hospitable
to lesbian and gay attorneys.”"! Indeed, the
KCBA Report identified situations in
which bias arose during hiring, case assign-
ments, professional development, com-
pensation, promotion and termination.
Accordingly, it is not surprising that the
actual number of lesbian and gay WSBA
members is not known. The KCBA's Task
Force pointed to reports which place the
number of lesbians and gays in our gen-
eral population at anywhere from six to
20 percent. The Task Force noted, how-
ever, that it is possible the ratio of lesbians
and gays is lower than the general popula-
tion, because “barriers to full participation
either deter people from entering the legal
profession or, once in, cause them to
leave.”"” In fact, the majority of the firms
surveyed by the KCBA's Task Force said
they did not have any attorneys or staff
working for them who were openly gay or
lesbian. "

Isstes

* Bias in employment: The KCBA’s Task
Force identified bias throughout the en-
tire spectrum of legal employment: “cen-
soring” résumés by law students (to de-
lete experiences which could reveal
sexual orientation); blatant bias in the
recruiting process (e.g., canceling inter-
views after the candidate revealed his
sexual orientation); lack of articulated
and/or enforced employment policies
prohibiting discrimination based upon
sexual orientation; discrimination in pay
and benefits (including a disproportion-
ate number of gay and lesbian attorneys
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working in legal jobs that pay less, such
as government, public interest, non-
profit, small and solo firms); significant
barriers to professional success (e.g., bias
in work assignments, client-develop-
ment opportunities, performance evalu-
ations, discipline and advancement);
social affairs (firms excluding homo-
sexual partners from participating in
activities); educational programs (put-
ting the burden on gay and lesbian at-
torneys to educate their entire firm); and,
ultimately, the creation of the Lavender
Gherro (i.e., finding a safe, tolerant work
environment which might not offer the
same economic and professional oppor-
tunicies)."

* Bias in the courts: The KCBAs Task
Force observed pervasive discrimination
against lesbians and gays in the courts,
with the most significant impact upon
litigants “who do not think ‘Equal Jus-
tice Under the Law’ is being applied to
them.”"” The Task Force catalog of dis-
crimination included: efforts to intro-
duce evidence of sexual orientation in
court (although rarely relevant to the
proceeding at hand), judges singling out
gay or lesbian defendants for embarrass-
ment in crowded courtrooms, and ha-
rassment by opposing counsel directed
at an attorney’s sexual orientation.'®

The ABA’s Approach

ABA Goal Statement

In 1989, the ABA adopted Goal IX, which
states: “7o promote full and equal partici-
pation in the profession by women and mi-
norities.”

Commissions

In the ten years since adopting Goal IX,

the ABA has formed two separate com-

missions, one for women and another for
minorities. A subsection of the Women's

Commission studies the special needs and

concerns of minority women.

The Commission’s objectives are to:

* develop programs, policies and publi-
cations to advance and assist women
and minority attorneys;

* educate the profession about issues af-
fecting women and minority attorneys;

* educate the profession on work/family
issues that affect all attorneys.

The Commission’s work includes:
* annual reports which track and analyze



minority and women attorneys’ partici-
pation within the ABA;

* statistical reports tracking minority and
women attorneys in the profession, gen-
erally;

* reports and programs focusing on
mentoring, part-time work, parental
leave, case assignments, and balancing
work and family;

* encouraging and facilitating law schools
to develop minority and gender-friendly
environments which include the chang-
ing demographics of their students, pro-
fessors and deans;

* meeting with managing partners and
private employers to encourage the use
of progressive work policies and to pro-
mote trend-setting in legal and business
communities; and

* outreach to women and minority at-

torneys to identify their most pressing
issues.

Ongoing Commitment

The new ABA President, William Paul, has
made diversity the cornerstone of his ten-
ure. He started the new bar year by com-
mitting $50,000 for a diversity scholarship,
which his firm quickly matched, and
which ABA members throughout the as-
sociation are increasing daily. Mr. Paul has
scheduled meetings with bar associations
across the country to promote and encour-
age diversity; he mer with the WSBA in
September 1999.

The KCBA's Blueprint
Recommendations for Eliminating
Bias Based upon Sexual
Orientation.'”

By disseminarting, promoting and support-
ing the KCBA Task Force’s recommenda-
tions for eliminating bias, the WSBA will
enhance its own diversity and become
more supportive of its members’ needs.
Listed below is a summary of the KCBA
Task Force recommendations:

Recommendations for Employers

* Make a firm commitment to equality
and diversity.

* Implement anti-discrimination and
anti-harassment polices that include
sexual orientation.

* Publicize and promote these policies.

* Provide equal benefits, including insur-
ance, leave, parental, relocation and
other benefits.

* Treat AIDS and HIV status like any
other medical condition or disability un-
der the firm’s policies.

* Reach out to lesbian and gay law-stu-
dent organizations. Invite interested stu-
dents to apply, provide applicants with
the names of lesbian or gay employees,
list lesbian and gay pro bono and com-
munity activities, and train interview-
ers to be sensitive about issues concern-
ing gay and lesbian applicants.

* Using professional trainers, educate and
sensitize the workplace without glossing
over sexual orientation issues; educate
new attorneys about firm policies; and
discuss legal developments affecting gays
and lesbians.

* Implement a professional-development
program inclusive to gays and lesbians,
such as including gays and lesbians as
mentors on hiring committees, elimi-
nating bias in the evaluation process, cre-
ating a grievance mechanism, and pay-
ing attorneys’ dues to participate in les-
bian and gay organizations and pro bono
activities.

* Integrate gays and lesbians into the firm’s
social environment by taking steps to
make gay men and lesbians comfortable
bringing their partners to social func-
tions, using the word “guest or partner”
instead of “spouse” on invitations, in-
cluding partners in company rosters
which traditionally include spouses, in-
cluding news and items of interest to gay
and lesbian employees in internal pub-
lications, and supporting the creation of
networks and other opportunities for gay
and lesbian employees to discuss com-
mon professional concerns.

* Exercise patience and persistence in tak-
ing whatever additional steps are neces-
sary to eliminate bias and discrimina-
tion in the workplace.

Recommendations for Law Schools

* Expand law school curriculum to in-
clude laws and legal issues affecting gays
and lesbians; include lesbian and gay is-
sues in seminars.

* Appoint openly gay or lesbian faculty
members.

* Establish a lawyer-student network for
gays and lesbians.

* Adhere to nondiscriminatory recruiting
standards, and ask employers to provide
information about their anti-discrimi-
nation policies and demographics.

Recommendations for the Courts

* Stay involved in the process.

¢ Include sexual orientation bias in the
courts internal commitcees.

* Strengthen the RPCs and the Code of
Judicial Conduct.

¢ Gather information about bias.

* Appoint an ombudsperson or create an
Office of Fairness in the Courts.

Recommendations for Individuals
* Pitch in.
* Speak up and stand up against homo-

phobia.

NOTES

1 May 20, 1999 speech to ABA by Karen Mathis,
Chair of the ABA Commission on Women in the
Profession (ABA Speech).

2 Unfortunately, more than 39 percent of WSBA
members fail to answer voluntary, confidential sur-
vey requests concerning diversity included in annual
renewal forms. Accordingly, it has not been possible
to obtain an accurate breakdown of the diversity in
Washington’s legal population, and the authors of this
report were required o rely upon and extrapolate from
the information provided by the ABA and the KCBA.
Itis strongly suggested that the WSBA perform a con-
fidential, stand-alone census of its membership to as-
certain its actual diversity (i.e., a survey not included
in the WSBA annual renewal material and adminis-
tered by a third party).

3 Women in the Law, A Look at the Numbers, ABA
Commission on Women in the Professions (Decem-
ber 1995).

4 An incredible increase between WWIL and 1969;
the number of women law students ranged from three
to five percent.

5 In 1991, 39 percent of firms hired female attor-
neys, but only 26 percent of firms had female part-
ners.

6 A 1995 study of NY firms noted that 17 percent of
males made partner “on track” while only five per-
cent of women did; and this is down from the last
decade, when the percentages were 21 percent and
15 percent, respectively.

7 A 1992 survey of corporate law departments re-
ported that 14 percent of management and 89 per-
cent of staff attorney positions were held by women.
A 1994 study reflected pay disparity; male manage-
mentattorneys earned, on average, eight percent more,
and male staff attorneys earned, on average, 15 per-
cent more than female artorneys.

8 Harrington, Mona, fs Time Out for Family Unpro-
Jessional? ATLA Trial Magazine (February 1997).

9 Miles to Go: Progress of Minorities in the Legal Profes-
siony, ABA Commission on Opportunities for Minori-
ties in the Professions (1998).

10 It is strongly suggested that the reader obtain a
copy of this report and review its recommendations
and the complere Task Force work and appendix.
These can be obtained from the KCBA by calling 206-
340-2574.

11 KCBA Reportat 1.

12 KCBA Report ar 14.

13 KCBA Reportar 16.

14 KCBA Report at 15-32.

15 KCBA Reportat 33.

16 KCBA Report at 33-40.

17 KCBA Report at 40-57 includes a detailed list of
recommendations for eliminating bias; this report sim-
ply summarizes the headings from thar work.
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It's The End of the World as We Know It

he media has had a veritable
I field day in the past year or
so with the coming millen-
nium change. I have (very respon-
sibly, I might add) avoided this pa-
rade, partly because the media has
blown it out of proportion, and
partly because I wanted to save my
views for this last edition of the Bar
News printed in the 20th century.
After much thought and consider-
ation on the topic, here is what is
probably a more down-to-earth and
pragmatic view of what we can ex-
pect this coming New Year’s Eve.
The world is going to end at the
stroke of midnight Friday, Decem-
ber 31, 1999, and I can prove it. |
know I can prove it because the bat-
tery that maintains the clock on my
PC died last week. I discovered its
demise when I rebooted my PC and
in that process, the true and absolute be-
ginning of time was revealed to me. Time
began January 1, 1970. Sorry folks, but
we only get 30 years... and it’s about up.
I know, I know. You're protesting that
this is all a bunch of bunk because you
can remember things that happened be-
fore January 1, 1970. Right. Ever heard
of “false memories” My old buddies in
the computer industry assure me that
January 1, 1970 is, to the best of their
recollections, an arbitrary date that was
collectively decided upon as the date when
all computer clocks start. I've read their
propeller-head mumbo jumbo explaining
the technical reasons for using this date
(which they call the “Computer Epoch”).
Sure, itall sounds pretty good, and to non-
computer-savvy folks it’s plausible. But, I
keep getting drawn back to the Theory of
False Memories and remain unconvinced,
especially since they keep qualifying their
explanations as being “to the best of their
recollections.”
I've been watching the increasingly fre-
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(and | Feel Fine...)

by Rob Apgood « roba@sidlon.com

But, happily or unhappily,
the world isn’t going to come to
an end. The same problems we

have on Friday, December 31
are still going to be with us on
Monday, January 3 (hopefully
not joined by too many resulting
from the millennial hiccup).

quent Y2K specials on cable TV lately. The
persistent themes tend to fall in the doom-
and-gloom predictions of the failure of the
National Power Grid and the banking
systems. Likewise, the water utilities are
predicted to be affected as well.

The power-grid folks keep saying that
they're ready for the clock-tick, bur can't
guarantee anything since the guys-on-the-
grid-next-door may not have done their
jobs properly and, if they fail, it could cause
a domino-effect take-down of the whole
system. After hearing them discuss the de-
pendencies of the power system on “ser-
vice clocks” that automatically route

power and increase and decrease
distribution based upon comput-
erized formulas acting on service-
contract data in databases, and in-
formation acquired from Global
Positioning System (GPS) satel-
lites circling the earth (hey, [ don'
make this stuff up!), the listener is
left with a clear impression that
the power brokers really don't have
a clue about what’s going to hap-
pen at the critical movement of the
second hand on the Greenwich
atomic clock. This strikes me as
just a bit on the alarmist side. You
Wwont see me running out to pay
exorbitant sums to acquire a gas-
powered generator. No way!

The banker-boys interviewed
all swear that their systems are
Y2K-compliant, but they arent
too sure about the other banker-
boys’ systems, so they arent making any
guarantees either. And while they criticize
the street advice to have plenty of cash on
hand when the clock ticks, they aren’t de-
nying that the federal money printers have
been working round-the-clock, making
sure that there is a larger abundance of
cash than normal in circulation, “just in
case.” When asked what #heyre doing
about their own cash position, they tend
to chuckle a lot and say little. 1 used to
work for banks. I was involved in the cre-
ation and implementation of some of the
original electronic funds managementand
transfer systems they use. My faith in the
robustness and reliability of the electronic
banking systems is unfazed by the im-
pending New Year, and [ refuse to change
the degree of my belief in these systems
one iota as a result of the Y2K scare. Look
for me scrambling to my local AT'M fora
cash-cache in the last days of the year, and
[ won't be found! No sir!

Even the water carriers allow that the
water supply “might” be affected. Some-



thing about computers controlling the
water supply and purification systems and
all that. Aw, hogwash! Although T will
admit to storing a “nominal” supply of
bottled water in my cellar, I've always had
a supply on store just in case we get hit
with that big earthqualke they keep threat-
ening us with.

[ know, too, that a lot of folks are a
little antsy abour airplanes and the end-
of-the-world-as-we-know-it. Bur, ['d be
perfectly content to be flying at 37,000
feet when the clock strikes midnight in
Washington. Well, except that I'd miss a
party somewhere,

But seriously — when the 12th bell
strikes, some computers will crash. Its in-
evitable. And five minutes later, most of
them will be back up and running again.
Of the few remaining that aren’t back up
and running right away, the majority of
those will be restarted the next day, or
Monday, January 3, when the Informa-
tion Systems (IS) staff gets back into the
office. All butan insignificant fraction will
have weathered the shift without measur-
able damage. And the few that don't prob-
ably need to be replaced anyway. Like-
wise, if the power grid is affected, the ef-
fects will be measured only in the range
of hours to a few days. What will be mea-
sured in ranges of months to years will
have the greatest impact.

he Gartner Group, an industry

I analysis company, has estimated
that the costs of fixing Y2K prob-

lems will run in the $300 billion to $600
billion range worldwide. Frighteningly,
they also estimate that fully 50 percent of
companies with a problem will not be
Y2K compliant when January 1 rolls
around. This will inevitably lead to litiga-
tion. The Giga Information Group, an in-
formation technology advisory firm, esti-
mates Y2K litigation costs nearing or ex-
ceeding $1 trillion. This is a staggering fig-
ure when you consider thar it would ex-
ceed the combined estimated legal costs
of Superfund environmental litigation ($1
billion per year), U.S. tort litigation ($29
billion to $36 billion for 1985) and as-
bestos litigation ($1 billion per year). A
$1 trillion cost for Y2K litigation would
exceed the estimated total annual direct
and indirect costs of all civil litigation in

the United States ($300 billion per year).
True, these numbers are speculative. Ac-
tual litigation to date of Y2K problems is
minimal. Also, undl the witching hour
strikes, we won't know how much of the
required Y2K corrective work will have
been accomplished. Nevertheless, compa-
nies’ systems wil/ fail, leading to contract
breaches, business interruptions, delivery
of defective goods and services, failure in
delivery of goods and services, and indus-
trial accidents, to mention a few.

Liability rolls downhill. Affected com-
panies will, in turn, sue computer con-
sultants who advised them on their com-
puter system designs, and vendors and
manufacturers of computer hardware and
software who sold them non-compliant
goods that form the non-compliant sys-
tems. This will ultmately lead to suits
against insurers to recover litigation losses
under errors and omissions policies, or
directors and officers liability policies.
Many insurers are querying their insureds
to ascertain what steps they are taking to
be Y2K compliant, looking to such items
as: 1) whether the insured has a Y2K cor-
rective plan in place; 2) whether their
hardware and software have been tested;
3) whether corporate counsel have re-
viewed license and maintenance agree-
ments to determine if hardware and soft-
ware vendors have an obligation to make
their products Y2K compliant; and 4)
whether the insureds’ critical suppliers are
Y2K compliant. Likely, the insurers will
adopt the position that Y2K problems are
not “fortuitous events” designed to be cov-
ered under the policy, and that resulting
business-interruption losses suffered due
to Y2K are not covered. I'd sure enjoy sit-
ting at counsel table when zhat precedent
is set.

While some parties to Y2K actions are
obvious defendants (hardware and soft-
ware vendors and service providers, hard-
ware/software consultants, corporate
boards of directors and top-level manage-
ment, employers of software program-
mers, product manufacturers, insurers,
and financial institutions), the more in-
teresting list will be that of plaintiffs. Aside
from the obvious hardware and software
consumers (curiously comprising the ob-
vious list of defendants), Y2K plaintiffs
will encompass a much greater realm: the
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consumers of the goods and services pro-
vided by the companies failing to make
the Y2K deadline. Even fully Y2K com-
pliant companies may suffer serious dam-
ages from their business partners who are
not compliant, leading to cross claims
against these partners when the Y2K com-
pliant company is sued for breaches caused
by inability to perform on a contract. Yes,
the fun is about to begin.

B ut, happily or unhappily, the world

isn't going to come to an end. The

same problems we have on Friday,
December 31 are still going to be with us
on Monday, January 3 (hopefully not
joined by too many resulting from the
millennial hiccup). As we move into the
21st century, we're going to have to make
fewer of the mistakes we made in the 20th
century. Were going to have to progress
and become something better than what
we are today. And perhaps, when dealing
with the millennium bug, we can all try
to be patient and remember that the cre-
ators of the bug are, after all, just human,
too, and are deserving of our forgiveness
whenever possible. We should try our best
to find solutions other than litigation in
dealing with the problem. But, if that 7e-
ally good case does comes along, please
remember that my consulting rates are
very reasonable, and I can always be
reached by e-mail or on my cell phone.
That is assuming, of course, that they still
work.... &

After spending 25 years in software
engtneering and development, Rob Apgoo
suffered a mid-life crisis that seriously
daffected his judgment. As a result, he
relinquished his pocket-protector, acquired
a law degree, and, when not out riding on
his Harley, can be found most days at the
law offices of Siderius Lonergan indulging
in latent Luddite tendencies.

DECEMBER 1999 - Washington State Bar News 47



The Verdict

by Michael Hoff ¢ [ AP Peer Counselor

. adam Forewoman, you may
read the verdict.”
Judge Reser’s voice cracked

almost imperceptibly in the hushed court-
room.

So deep it was nearly at cortex level,
David A. Fitzhue III experienced a blip
in his virtually catatonic state. Three
months of trial; two years of preparation;
running roughshod over the prep, research
and trial teams; millions of heartbeats and
hundreds of thousands of dollars in costs
— and it all came down to this moment.
Though his pale blue eyes were open, they
were as sightless as his sense of touch was
disconnected. He hovered weightless asan
astronaut at plaintiff’s oak table, occupy-
ing the same leather chair which had be-
come his workday home for over 22
weeks. Time itself had stopped.

“Mr. Fitzhue? Counsel? Did you hear
Madam Forewoman?”

No response. Not one person at plain-
tiff’s table or its extension, added ro make
room for the army of support personnel,
made a move.

David A. Fitzhue 111, the third genera-
tion ar Richdale and Fitzhue, now 144
lawyers strong, considered this case the
high mark of his career. Anti-trust and
restraint of trade in the marine industry
had sounded dull to the average Joe on
the street, but the transcript, he knew,
would read like an Elmore Leonard novel.
Intrigue, unbridled greed, and a cadre of
ship owners who rigged rates with the
brashness of Bluebeard: this was the stuff
lawyers love, and love to present to a jury,
one little surprise after another.

When “Irey,” as he was monikered,
drew the series of circles on the white
board during the three-day final argu-
ment, the jury was spellbound, more than
a few nodding as Fitzhue connected the
circles of conspiracy enclosing each and
every defendant.

He was convinced to the core of the
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The joy o
that his “shi

justice of his cause, of the injustice done
to his clients — virtually all of the freight
forwarders and bulk shippers west of the
Mississippi.

Alight of Borealis proportions seemed
to fill the courtroom. Lawyer Fitzhue felt
the first of a cacophony of noises, praises
accompanied by handshakes, backslaps,
and, in a few unpleasant instances, hugs
from his support team and his clients.

“Holy jumped up . . . .” Richdale I,
his fellow senior partner, had sneaked into
the courtroom and elbowed his way to
the plaintift’s table, gripping Ficzhue's
hand and pumping it wildly up and down.
Pump. Pump. Uncharacteristically, he
danced like Rumpelstiltskin, eyes gleam-
ing, as he congratulated his partner on a
“great win.” Fitzhue finally heard the
number: $268 million and change. The
figure was bandied back and forth among
the congratulators — gloating, beaming,
then touching Fitzhue, as if at this poign-
ant moment some of his luck would rub

off.

“Damn, Davie,” T. Thomas “Tommy”
Richdale II slapped his partner for the
umpteenth time on the back, a place be-
coming painful now.

“When you talked us all into the liti-
gation contract, I thought we were givin’
away the farm! Man, you're nothing short
of a damn miracle!”

Tommy headed the marine personal
injury, workers comp and medical mal-
practice side of the firm and came kick-
ing and screaming to the position that
trading treble damages for the right to
appeal was a wise contractual arrange-
ment. Now, his partner’s wisdom and read
of the litigation was smack dab on! Two-
hundred sixty-eight million dollars, and
no right to appeal. (The defendants would
attack the contract, but the 10 million
dollars in escrow would be released be-
fore sundown. The “fees first” clause
would operate by tomorrow!)

David Fitzhue's attention shifted from
the scattered environment back to his in-
ner eye. The winners strolled victoriously



from the fifth floor courtroom of the
United States Courthouse, feet not quite
touching the floor. His senses, fully oper-
able again, seemed exquisitely in touch
with the joy he had created.

e could taste the champagne —

and a couple of perfect martinis.

The bouquets of flowers which
would engulf his top-floor, Sound-side
office tomorrow wafted pleasantly through
his mind’s olfactory anticipation. The taste
of bouillabaisse in the incredible Bistro d’
Frere, just three blocks east of the Eiffel
Tower, Rive Gauche, was soon to be re-
visited. Maybe a year’s sabbatical — plenty
of time to select the proper yacht. Person-
ally, he leaned toward a 65- to 70-foot
Perry design, ketch rig, with two Perkins
engines and custom-ficted interior, while
his significant other, dear red-headed Katy,
preferred a racier sloop rig— the exuber-
ance of youth. He might even consider
making her wife number three, though it
seemed a risk which could ruin a lovely
relationship. At least, now, they would
have time together — time, too, for Davey
and Barb. Funny, though, college-aged
kids didn’t seem to need their father
much. Perhaps the Sorbonne for Barb, and
someplace other than the University of
Washington for Davey.

The joy of it all — the possibilities end-
less now that his “ship” had arrived —
overwhelmed him with appreciation for
life and all its sweetness. Does it get any
better than this?

He wished theyd quit banging him on
the back. Now, damn it, they were thump-
ing him in front, for god’s sake. So I won
— but enough is enough already!

He was wondering who the chosen few
would be — those privileged to catch the
first elevator down to remain in his pres-
ence. The light above the brass engraved
doors flashed red. A “ding” preceded the
doors sliding open silently on wheels and
ball bearings which some government
employee must grease regularly.

David Fitzhue stepped forward into the
“up and down room,” as he had called it
as a child. His first elevator ride had been
in his grandfather’s office building, close
to the courthouse. It was still standing, a
bulwark against progress, and still called
“Hoge.” Odd. The contraption had never

been so brighty lit. Like a thousand
fluorescents hung inside the door and
engulfing him. He shut his eyes, extin-
guishing everything but the thump,
thump, thump.

Quiet enshrined the fifth-floor court-
room. Gladys Renfrow, Forewoman of the
jury, held the verdict still — limp in her
hand. Judge Reser was on the telephone
again, its tightly curled cord snaking from
under rhe bench.

“Well, they're not here yet, for god’s
sake!” He spat with judicial authority into
the telephone as the wail of a Medic [ Unit
Speﬂfed dlf: courtroom Wi]ldow.

“Belay that,” his Honor barked into
the mouthpiece. “They're already here.”
Scarcely two minutes had gone by since
his first call.

“Ya think we oughta poll the jury?”

Charlie Dwyer, lead attorney for the
defendants, shook his head, startled at his
co-counsel’s suggestion. He continued his
CPR pumping at 10 compressions fol-
lowed by two breaths. He restarted the
10 pumps and answered in disgust:

“For god’s sake, man. Look at him! I
think he knows.”

Charlie watched as Trey turned from
pink to white to a hue of blue. The com-
pressions created a pulse, but the aorta was
probably blown. Hed learned that while
defending Lifeline Ambulance Company
in a suit brought by a Microsoft widow
for gross negligence in causing her
husband’s death.

Mabel Rechisender, meticulous to a
fault, removed the verdict form from

Gladys Renfrow’s grip. She double-holed

it at the top, placing it neatly into the
court’s file on her desk. Then she entered
the notation in the docket: “Judgment for
the defendants.”

Charlie Dwyer turned his chore over
to the paramedics as he mentally placed
another case in the “win” column.

@ September 1999, Michael Hoff

The lawyer in this story neglected his per-
sonal life and his health in pursuing his
career exclusively and obsessively, and just
at the point when he thought he would
finally be able sit back and enjoy the fruits
ofhis labor, he was struck with a fatal heart
attack. If only he had taken more time to
enjoy his family and the other good things
in his life when he had the chance.

The WSBA’s Lawyers’ Assistance Pro-
gram (LAP) can help before things get this
bad. If you sce signs of stress, overwork,
depression, etc. in yourself or a colleague,
a call to LAP could be the first step in
getting help. LAP offers confidential as-
sistance with emotional, drug/alcohol,
family, health and other personal prob-
lems. Services include assessment, refer-
ral, short- or long-term counseling, group
and individual therapy, as well as treat-
ment follow-up and training. LAP’s pro-
fessional staff is qualified to identify, as-
sess, treat and refer lawyers needing assis-
rance. The extended staff includes LAP-
trained peer counselors, lawyers who are
available to support their colleagues
through difficulc times. For more infor-
mation or to make an appointment, please

call 206-727-8268. #

tion.

The WSBA Lawyer Services Department offers these four programs:
The Lawyers’ Assistance Program (LAP) — 206-727-8268: Confidential assistance
for lawyers with emotional, drug/alcohol or other personal problems.

‘ The Law Office Management Assistance Program (LOMAP) — 206-727-8237:
Offers consultation and information to help solo and small-firm practitioners de-
liver legal services of the highest quality.

The Professional Responsibility/Ethics Program — 206-727-8219: Lawyers can
call a WSBA lawyer for assistance in resolving ethical dilemmas.

The Alternative Dispute Resolution Program (ADR) — 206-733-5923: Offers
two low-cost methods of resolving disputes: voluntary fee arbitration and media-

Please call our department at the phone numbers listed above for additional in-
formation and/or assistance in these areas.
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What Do the WSBA, Garry Trudeau
and George W. Bush Have in
Common?

The Yale newspaper’s exposé of George
W. Bush’s fraternity rituals, involving the
alleged branding of the backsides of
pledges, was reported by none other than
WSBA member Hugh Spitzer. At the
time (1967), publication of the story pro-
pelled Spitzer to the paper’s managing
editor position. And the student cartoon-
ist who caricatured the fraternity rituals
then and more recendy? Garry Trudeau,
of course.

Two New Law Schools in One
Weekend

Both Seattle University and Gonzaga Uni-
versity recently dedicated new law schools
in the same October weekend. Festivities
at both schools included official dedica-
tion ceremonies and distinquished alumni

speakers.

Honors and Awards

Kim Dunn and William Stewart have
been appointed Washington state’s new-
est Administrative Law Judges for the Of-
fice of Administrative Hearings. Both will
be based in Spokane, where Dunn will
conduct hearings and decide cases prima-
rily involving unemployment benefits,
and Stewart will hear cases primarily in-
volving public assistance and child sup-
port issues.

Pamela A. Cairns and Theodore J.
Collins were recently elected Fellows of
the American Bar Foundation. The Fel-
lows is an honorary organization of prac-
ticing attorneys, judges and law teachers
whose professional, public and private ca-
reers have demonstrated outstanding dedi-
cation to the welfare of their communi-
ties.

The Spokane Chapter of Washington
Women Lawyers has elected its 1999-
2000 Board: President Jody M. McCor-
mick, Vice President Patricia Walker, Sec-
retary Kathleen Paukert, Treasurer
Margot Hamstra-Havermann. First Past
President Rosanna Peterson has been
elected President-elect of the state chap-
ter of Washington Women Lawyers.

Robert C. Mussehl of Mussehl &
Rosenberg was recently elected Vice-chair
of the ABA Dispute Resolution Section.
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Movers and Shakers

J. Todd Tracy has joined Reed McClure’s
Seattle office as a principal in the
bankruptcy practice
group.

The law office of
Paine Hamblen in
Spokane has added
Robert H. Leeds,
Jr. as Of Counsel
and Michael T.
Olsen and A. Ste-
phen Waldrip as as-
sociates. Leeds prac-
tices in the areas of real estate, probate,
guardianship, personal injury, domestic
relations, and small business formation
and representation. Olsen’s practice will
emphasize intellectual property matters,
including patent litigation, copyright,
trademark, trade secrer and unfair com-
petition law. Waldrip’s practice will focus
on corporate taxation, mergers and acqui-
sitions, and estate planning,

Ada Ko has joined the Seattle office of
Lane Powell Spears Lubersky LLP as
Counsel to the Firm. She concentrates her
practice in international business and taxa-
tion, and state and local taxation. Gabriel
Baker, who practices in the insurance liti-
gation area, has joined the firm as an as-
sociate.

Terry E Berman and Kevin B. Hansen
are new associates in the Seattle office of
Miller Nash LLP. Berman’s practice con-
centrates on transactions and federal and

state regulatory matters relating to tele-
communications and Internet law.
Hansen practices in the labor department.

Gordon Murray Tilden in Seattle has
welcomed Maura Scott Blank and
Christie L. Snyder as associates. Blank
will continue her practice in a broad range
of complex civil litigation. Snyder main-
tains a broad-based civil litgation prac-

tice, which includes representation of
policy-holders in insurance coverage dis-
putes.

in Memoriam

Harold C. Fosso, partner at Julin Fosso
McBride & Barnett, and molder of Wash-
ington state’s auto insurance statutes,
passed away October 12, 1999 at the age
of 72.

George Henry Revelle, Jr., former
King County Superior Court Judge,
passed away in August. A 1936 graduate
of the University of Washington School
of Law, he was on the Superior Court
bench for 28 years and performed numer-
ous leadership roles in the judiciary, in-
cluding President-Judge of the Association
of Superior Court Judges of Washington
State, Chairman of the National Confer-
ence of State Trial Judges, and member of
the American Bar Association Special
Committee on Standards of Judicial Con-
duct. Judge Revelle served for over 30 years
in the U.S. Army Reserve, retiring as a
Colonel of Infantry.

Charles Sheldon, Washington State
University professor and state Supreme
Court expert, passed away in September
1999,

Roland “Wightie” Wightman, a Spo-
kane attorney and life-long advocate for
the disabled, passed away September 10,
1999 at the age of 78. He served on the
Spokane County Developmental Disabili-
ties Board.

David Woolston, of the Seattle law
firm of Woolston & Wheeler, passed away
September 28, 1999 at the age of 37. He
had a great love for the outdoors, and a
passion for skiing, soccer, biking, hiking
and fly fishing. He will be remembered
for his sense of humor, determination,
love of adventure, and loyalty to his friends
and family. #»



by Jan Eric Peterson (Chair) and Jeff Belfiglio
MCLE Implementation Committee

The Supreme Court has before it changes to APR Rule 11 which
will make the Mandatory Continuing Legal Education (MCLE)
program more user-friendly, enhance the availability of courses
and marterials, and streamline CLE reporting. The MCLE Board,
formally known as the Washington State Board of Continuing
Legal Education, consists of six attorneys and one lay person,
nominated by the Board of Governors and appointed by the
Supreme Court, which approves courses for MCLE credit and
determines whether attorneys have fulfilled their MCLE require-
ments. The WSBA Licensing Department is responsible for
monitoring attorneys compliance with MCLE requirements and
provides staff support to the MCLE Board. These functions
should not be confused with the WSBA CLE Department, which
is a CLE course provider just like other nonprofit and commer-
cial entities.

Course Approval

One of the major responsibilities of the MCLE Board is ap-
proval of courses for CLE credit. Currently, each course is indi-
vidually approved — approval often not yet applied for when the
course is offered and advertised. Attorneys who attend classes
that are not approved (typically because a course is offered out of
state or is not directed primarily to attorneys) may also apply
individually for course accreditation. Even if a course cannot be
accredited because it is not primarily a course for attorneys, you
may still receive “nexus” credit for attending the course if it is
related to your particular practice of law. The Board receives
abour 5,000 requests from individual attorneys for course credit
approved annually, and approximately 2,500 applications for
approval from CLE program providers.

The new rules make changes that will make course approval
more certain. First, the rules allow the MCLE Board to periodi-
cally approve experienced providers as “accredited sponsors,”
whose courses will automatically be approved. Law schools, com-
mercial providers, the WSBA, bar sections, and other profes-
sional groups may become accredited sponsors during the year
2000. This will eliminate the need to apply for course-credit
approval each time a seminar or program is offered. Further, you
will be assured that programs you have paid for and attended
which are provided by accredited sponsors will result in credits
honored and accepted by MCLE. The rules will recognize that
cross-disciplinary courses, such as in the areas of tax and estate
planning, can be approved even if they are not “primarily” for
lawyers (so long as they otherwise meet the accreditation re-
quirements). This should greatly reduce the need for individual
nexus applications. Additionally, in-house legal education (in-
cluding seminars sponsored by law firms) with the same level of
quality as current CLE courses will still be approved, subject to
minimum attendance requirements. This affords considerable
ease of access to CLE, provides more specialized education that
may appeal to smaller audiences, and promotes collegiality. These
changes are expected to be effective January 1, 2000.

Pro Bono CLE

If the Supreme Court approves a new rule, it will allow CLE
credit for certain pro bono activities. Up to six hours of credit
per reporting cycle (three years) will be available for attorneys
who take a training course from a qualified legal services pro-
vider and perform pro bono legal services or mentor a partici-
pating attorney under the legal services program. The Board of
Governors believes that this will encourage badly needed addi-
tional pro bono representation, while providing a significant
educational experience for the attorney.

Primary Reporting Responsibility Shifts From You
to the Providers
The new rules will require CLE providers to distribute and col-
lect a standard attendance form on which you will verify your
attendance at the course. Providers will then report attendance
to the WSBA, which will maintain a database of such CLE at-
tendance. Tivice a year, you will receive a report showing your
CLE credits on record as of the current reporting cycle. The
dartabase will also be accessible through the WSBA website, so
you can check your CLE status (security will be strictly con-
trolled so that each attorney can view only his or her individual
information). You will be able to correct or supplement the da-
tabase in writing or online with credits earned by self-study or
writing, as allowed under the current and revised MCLE rules.
This new reporting and record-keeping system will be a sig-
nificant new undertaking by the WSBA. This part of the new
rule should be implemented by January 1, 2001.

Fees and Fines

The MCLE Board will be implementing a new system of fees
for course providers, including accredited sponsors. The MCLE
regulatory function is not a profit center for the WSBA, nor
should it be. The goal is to be self-supporting and revenue neu-
tral, The fees will be related to the costs the WSBA will bear,
such as inputting attendance data in the record-keeping system.
The new rules are designed to help members obrain and track
MCLE credits more easily, thereby avoiding payment of late
fees.

Summary

Most seminars will be pre-approved, so you can be confident
that the time and money spent for CLEs results in earned cred-
its. More courses will be available by including firm in-house
seminars, government in-house seminars and multdidiscipline
credits. Your credits will be reported by the providers for you,
tracked by the WSBA, and your credit status reported regularly
to you. You will have online access to program schedules, credit
status and your own additional reporting. More, better, easier!
Your Bar Association serving you! #a
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by Sherrie Bennett

Guardian Ad Litem (GAL) Proposed
Rules to Go to Supreme Court

The revamping of guardian ad licem court
rules held the actention of governors at the
WSBA Board of Governors meeting in
Lynnwood on October 22-23, 1999. Ina
7-3 vote, the Board approved changes to
the current guardian ad litem rules, which
will be forwarded to the state Supreme
Court. Over the course of three board
meetings the last year, the Board heard
from a staggering variety of lawyers and
judges, and the rules endured many revi-
sions and much rethinking before final
approval. The new proposed rules provide
guidelines for timely written reports by
GALs, clear requirements to provide docu-
mentation in reports, and a strong state-
ment prohibiting ex parte communica-
tions with courts. The rules would also
limit the authority of guardians ad litem
who are not statutory parties to an action,
and make “parenting evaluators” in cus-
tody disputes subject to GAL rules. The
full text of the proposed rules can be ac-
cessed ar www.wsba.org/bog/home.htm.,

Long-Range Strategic Planning Goal
“Point Governors” Selected

In an effort to move along the implemen-
tation of the 11 goals established by the
Board as part of a long-range strategic plan-
ning process, the following governors have
been selected as “point persons” to con-
tact if you have input on the WSBA goals:

1) Governor Lindsay Thompson on the
WSBA goal of “providing and improving
services and benefits to members statewide
in response to their needs and desires.”

2) Governors John Powers, Jenny Dur-
kan, Steve Henderson and President-elect
Jan Eric Peterson on the WSBA goal of
“conducting a public legal education pro-
gram to broaden public knowledge about
the law, the rule of law, and the role of
lawyers and judges in the justice system.”

3) Governors Daryl Graves and Victoria
Vreeland on the WSBA goal of “improv-
ing the professional development of new
lawyers.”

4) Governor Steve Henderson and Pres-
ident Dick Eymann on the WSBA goal
of “promoting civility and professionalism
in the practice of law.”
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5) Governor Jim Deno on the WSBA
goal of “ addressing in an appropriate way
members’ current concerns about exter-
nal influences and market pressures that
impact the delivery of legal and law-re-
lated services, such as unlicensed practice
of law and mulddisciplinary practice.”

6) Governor Dick Manning on the con-
tinuing goal of “regulatory services which
are responsible, accountable, timely and
fair.”

7) Governors Dale Carlisle and Dick
Manning on the continuing goal of “con-
tinuing to provide leadership and support
to programs and initiatives for the benefit
of access to justice.”

8) Governor Walt Krueger on the con-
tinuing goal of “being a leader in using
and promoting technology for the benefit
of members, the courts and the bar.”

9) Governor Jenny Durkan on the con-
tinuing goal of “supporting the indepen-
dence of the judiciary and appropriate
court improvements.”

10) Governor James Deno on the con-
tinuing goal of “promoting diversity and
equality in the courts, the legal profession
and the bar.”

11) Governors Dale Carlisle and Steve
Osborne on the continuing goal of “be-
ing fiscally responsible.”

Way Paved for Electronic Meetings
The WSBA Bylaws were amended by the
Board to read that “(a) meeting may be
held by electronic means provided public
notice of the meeting is posted on the
WSBA website prior to the meeting. The
notice shall include contact information
for any person to arrange access to the
meeting or record thereof.”

Interested persons should contact the
section chair or any committee for which
they are interested in being put on a “no-
tice list” for electronic meetings.

Reciprocity Becomes a Practical Realilty
On the heels of the state Supreme Court’s
approval of a rule to permit lawyers from
certain jurisdictions to be admitted to prac-
tice in Washington on the same terms that
a Washington lawyer may be admitted in
the other jurisdictions, comes the Board’s
approval of recicprocity application forms
and an application fee of $650 (the same
amount charged to sit for the bar exam).

Appointments Galore

The Board appointed Richard Mitchell
as a member of the Legislative Commit-
tee, and also appointed Rosemary Dasz-
kiewicz as an ABA alternate delegate.
Barry Bonnell was appointed as lay mem-
ber on the Disciplinary Board.

New members appointed to the Law
Examiners Committee include Dannette
Allen, Lauri M. Boyd, Francesca D’Ang-
elo, Mark Johnsen, Lisa Daeley Kelley,
Doug Lambarth, Mark Lindsey, Paul
McConnell, William Nielsen, Lee
Tinney and Charles Vulliet.

New Special Disciplinary Counsel ap-
pointed by the Board include Kathleen
Albrecht, Hugh Birgenheier, Sharon
Brown, Paul Brummett, Anthony But-
ler, Joseph Calmes, Peter Camp, Michele
Carney, Thomas Curtis, Laura Daviess-
White, Michael Finney, Diane Fitz-
Gerald, Linda Gallagher, E. Pennock
Gheen, Eugene Golden, Paul Griffiths,
Jonathan Hatch, Daniel Heid, Katherine
Hendricks, Elliott Johnson, John Junke,
James Kenny, Robert Kiesz, Mathew
Knopp, Robert Leick, Howard Mar-
shack, Russell Mazzola, Douglas
McBroom, Terrence McCauley, Robin
Rock, Sally Savage, Michael Scaringi,
Nadine Scott, Ronald Shirley, Richard
Shultheis, Bartlette Stroupe and Joe
Woolett.

New Hearings Officers include Steve
Hale, Diehl Rettig and David Savage.

The Board appointed Gregory Morri-
son to the Law Office Management As-
sistance Program Committee, and also
appointed Mark J. Fucile to the Rules of
Professional Conduct Commirtee.

Young Lawyers’ GAAP Program
Funded

The Board approved a $20,000 request
from the Young Lawyers’ Division for the
GAAP Program, designed to establish re-
duced-fee panels of attorneys to assist cli-
ents of modest means throughout the
state,

Correction to October Board’s
Work: Section (b)(3) of the Defini-
tion of the Practice of Law should
refer to “lay representative,” not “law
representative.”
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These notices of imposition of disciplinary
sanctions and actions are published pursit-
ant 1o Rule 11.2(c)(4) of the Supreme Courts
Rules for Lawyer Discipline, and purswant
to the February 18, 1995 policy statement
of the WSBA Board of Governors.

For a complete capy of any disciplinary
decision, call the Washington State Disci-
plinary Board at 206-727-8252, leaving
the case name and your address.

Reprimanded

Catherine L. Fawley (WSBA No. 27754,
admitted 1998), of Bainbridge Island, has
been ordered reprimanded by the Su-
preme Court of Washington, effective
August 31, 1999. The Supreme Court’s
order of reciprocal discipline, pursuant to
Rule for Lawyer Discipline (RLD) 12.6,
is based on the Michigan Attorney Disci-
pline Board’s March 11, 1999 Amended
Order of Reprimand.

By Amended Judgment of Conviction,
dated February 26, 1999, the U.S. Dis-
trict Court for the Western District of
Washington convicted Ms. Fawley of an
Act Affecting a Personal Financial Inter-
est, in violation of 18 U.S.C. 208(a) and
216(a)(1), a misdemeanor.

Felice Congalton represented the Bar
Association. Kurt Bulmer represented Ms.
Fawley.

Censured

Keith Moskowitz (WSBA No.16965, ad-
mitted 1987), of Boulder, Colorado, has
been ordered censured by the Supreme
Court of Washington, effective October
1, 1998. The Supreme Court’s order of
reciprocal discipline, pursuant to Rule for

Lawyer Discipline (RLD) 12.6, is based
on the Supreme Court of the State of
Colorado’s September 2, 1997 order im-
posing a public censure.

Mr. Moskowitz filed an involuntary
bankruptey petition against a third party
on behalf of two clients. The bankruptcy
petition was dismissed with an order as-
sessing, among other sanctions, $66,271
in attorney’s fees and actual damages
against Mr. Moskowitz. The bankruptcy
court found that Mr. Moskowitz either
failed to make a diligent pre-filing inquiry,
or recklessly chose to ignore evidence that
the petition was groundless. Mr. Mosko-
witz and one of his clients were held jointly
and severally liable for an additional
$3,209 in attorney’s fees when the court
denied his motion to vacate the bank-
ruptcy court judgment. Mr. Moskowitz
paid all attorney’s fees assessed against him.

Mr. Moskowitz’s conduct violated
Colorado RPC 1.1, requiring a lawyer to
provide competent representation and
Colorado RPC 1.3, requiring lawyers to
diligently represent clients.

Felice Congalton represented the Bar
Association. Mr. Moskowitz represented
himself.

Admonished
C. Nelson Berry III (WSBA No. 8851,
admitted 1979), of Seartle, has been or-
dered admeonished following a hearing.
The disciplinary action is based upon his
drafting an unenforceable agreement re-
leasing one defendant from a lawsuit in
exchange for a promise to testify truth-
fully at crial.

Mr. Berry represented plaintiffs in a

lawsuit against two loan brokers and a
bank loan officer. On the eve of trial, Mr.
Berry's clients requested that he draft an
agreement between them and one pro se
defendant. Mr. Berry drafted the agree-
ment, which released the defendant from
judgment if he “testified truthfully” at trial,
At the time Mr. Berry prepared the agree-
ment, he knew that the defendant had
given conflicting testimony in the pas,
one version more favorable to his client
than the other. He also knew that the
agreement was unenforceable due ro lack
of consideration. The parties signed che
agreement just prior to the beginning of
trial. The defendant testified favorably to
Mr. Berry’s clients. The jury awarded Mr.
Berry’s clients a judgment in excess of $1.7
million. Although the agreement was dis-
closed by chance, Mr. Berry did not give
the statutorily required notice to the court
or the other parties.

Mr. Berry’s conduct violated RPC
3.4(b), prohibiting offering an induce-
ment to a witness that is prohibited by law.

Marsha Matsumoto and Jonathan
Burke represented the Bar Association.
Robert Wayne represented Mr. Berry.
Douglas Hoffman was the hearing officer.

s

Interim Suspension

Michael K. Tasker (WSBA No. 12426,
admitted 1974), of Bellingham, was or-
dered suspended from the practice of law
pending the outcome of disciplinary pro-
ceedings pursuant to RLD 3.2 by Su-
preme Court order entered October 26,
1999. £

Resources

Annual WSBA Membership Directory (published every May)
The 1999-2000 Resources membership directory is now on

sale at half-price:

$8.15 — WSBA members in-state
$7.50 — WSBA members out-of-state

$17.38 — non-WSBA members in-state
$16.00 — non-WSBA members out-of-state

To order, send a letter request with check (payable to WSBA):

‘Washington State Bar Association
Attn: Order Processing

2101 Fourth Avenue, Fourth Floor
Seattle, WA 98121-2330
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 Questions? Call 800-945-WSBA

. or 206-443-WSBA

_ USURY RATE

'The :wera.ge G n cqu.wa.lent yleld om

~ the first auction of 26-week treasury bills

~in November 1999 is 5.31 1 percent. The

. maximum allowable interest rate for De-
‘cember is therefore 12 percent. Compi-
lations of the average coupon equivalent

yields from past auctions of 26-week trea-
sury bills and past maximum interest rates
 for January 1989 — June 1999 appear on
- page 53 of the June 1999 Bar News. In-
formation from January 1987 to date ap-
_pears on the WSBA website at heep://
_www.wsba.org/barnews/usuryrate.huml.



Opportunities for Service

Washington State Access to Justice Board
Announces Vacancies

The Washington State Access to Justice (AT]) Board an-
nounces three vacancies, effective May 2000. These include:
a representative of the Legal Foundation of Washington, cur-
rently held by Judge Paul Bastine; and two at-large represen-
tatives, currently held by Judge Marlin Appelwick and Isabel
Safora.

The AT]J Board consists of nine attorney members nomi-
nated by the WSBA Board of Governors and appointed by
the Supreme Court. The following groups are represented on
the AT] Board: Washington State Bar Association Board of
Governors, Board for Judicial Administration, Legal Founda-
tion of Washington, state and/or federally-funded legal ser-
vices programs of Washington, and the pro bono commu-
nity. Four at-large members are selected on the basis ofa dem-
onstrated commitment to, and familiaricy with, access to jus-
tice issues. Board members may serve up to two three-year
terms. The AT] Board has full-day meetings approximately
seven times per year, usually in Seattle.

The Washington State Supreme Court established the
Access to Justice Board in 1994 to assure access for low- and
moderate-income residents of the State of Washington to the
civil justice system through high-quality legal services. The
AT] Board has become a nationally recognized model as a
resultof its effectiveness in developing, coordinating and imple-
menting statewide initiatives to improve access to civil legal
services for the unrepresented and underrepresented popula-
tions in Washington state. Examples of these initiatives in-
clude: implementing a comprehensive Plan for the Delivery
of Civil Legal Services to Low-Income People in Washington
State, which utilizes innovative technology for program sup-

WSBA Elder Law Section Donates $10,000 to
Columbia Legal Services

Members of the WSBA’ Elder Law Section voted unanimously to
award $10,000 of its carryover balance to Columbia Legal Ser-
vices “in recognition of the services provided to aging people and
their families by Columbia Legal Services through the publication
of four Medicaid-related pamphlets,” and its “unflagging dedica-
tion to the broad issues facing the aging population.” The Elder
Law Section’s Immediate Past Chair, Jeanne Marie Clavere, fur-
ther describes the basis for the award: “The Four Medicaid-related
pamphlets communicate a highly readable, clear and accurare sum-
mary of the complex and confusing Medicaid qualification maze.
Most elder law practitioners are faced with advising clients through
this process when they have already been discouraged and upset
and are faced with increasing burdens regarding their aging par-
ents. The Columbia Legal Services publications are an invaluable
and informative tool used for reference and reinforcement.”

A recent draft WSBA policy gives its sections guidance and
broad discretion on how to spend accumulated carryover balances.
The entire access to justice community is extremely grateful to the
Elder Law Section for its very generous gift and for recognizing
the important partnerships between the private bar and the civil
legal services providers in our state.

East King County Bar Association
The East King County Bar Association (EKCBA) offers lawyers
practicing on the east side of Lake Washington an excellent way to

port and client services; convening of annual Access to Jus-
tice Conferences; developing jurisprudential support for a right
of access; supporting strategies to increase funding for civil
legal services; removing systemic barriers for low- and mod-
erate-income people to the administrative process; and devel-
oping telephone systems to improve accessibility to the legal
system for moderate-income people.

The Access to Justice Board strives to have a membership
that reflects echnic, gender, geographic and other diversity.
Interested individuals may apply by sending a letter and sum-
mary of qualifications to: Executive Director, Washington
State Bar Association, 2101 Fourth Avenue, Fourth Floor,
Seattle, WA 98121-2330. The deadline for applications is
January 13, 2000. For more detailed information about the
Access to Justice Board, please contact Joan Fairbanks, Justice
Programs Manager at the Washingron State Bar Association,
206-727-8282; joanf@wsba.org; or visit the Washington State
Bar Association’s website at www.wsba.org.

Limited Practice Board

Application Deadline: December 31, 1999

The Board of Governors of the WSBA is secking applica-
tions to serve on the Limited Practice Board (one position at
this time). This is a four-year term effective January 1, 2000.
The incumbent is not eligible for reappointment.

The Limited Practice Board oversces administration of and
compliance with the Limited Practice Office Rule (APR 12)
and meets every other month.

If you are interested in serving, please submit a letter of
interest and résumé to: Executive Director, Washington State
Bar Association, 2101 Fourth Avenue, Fourth Floor, Seattle,
WA 98121-2330 or e-mail oed@wsba.org.

increase their enjoyment of the practice of law. Activities include
monthly luncheons featuring entertaining speakers and the op-
portunity to network with fellow Eastside lawyers, “EKCBA Night
at the Mariners.” a golf tournament, and an annual holiday party
and CLE. Tts monthly section meetings include family law, real
property, solo/small practice, and trust and probate. Additionally,
the EKCBA provides the opportunity to contribute to and volun-
teer for ELAP (the Eastside Legal Assistance Program). To join the
EKCBA, simply check the dual membership box on the King
County Bar Association renewal form, or contact the EKCBA
directly at 425-637-3097.

Washington State Mandatory Pattern Forms Posted
for Comment

In December 1999 the Pattern Forms Committee will publish
revisions to the domestic relations, domestic violence, and ju-
venile court forms. In addition, the Pattern Forms Committee
will publish for a 30-day comment period a new set of truancy
forms and selecred domestic relations forms. The forms may be
viewed at or downloaded from the Washington State Court’s
Forms and Instructions Web page, www.wa.gov/courts/forms.
The revised forms will be listed in the 1999 Summary of
Changes.

If you have comments about the posted forms or comments
or questions about the forms in general, contact Merric Gough
at merrie.gnugh@courts.wa.g(w or 360-357-2128, fax 360-357-
2127, or PO. Box 41174, Olympia, WA 98504-1174.
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Department of Revenue Electronic Filing Program
Legal professionals across the state are discovering the ease of fil-
ing their state excise taxes with the Washington Department of
Revenue’s new Electronic Filing (ELF) program. The Department
reports that legal services ranks eighth for the number of busi-
nesses using ELF to file and pay their taxes over the Internet.

ELF is an easy-to-use, intuitive system that walks taxpayers
through the return process, calculates taxes automarically, flags
errors and omissions, and provides instant online access to the
latest tax information. ELF is a secure system protected by so-
phisticated encryption and passwords. It allows taxpayers to cus-
tomize their tax return and delivers an electronic confirmation
message when it’s received. Filing taxes with ELF takes less than
10 minutes, and it’s free to every Washington state business owner.

To learn more about ELF and to see if you qualify, visit the
Department of Revenue's website at heep://www.dor.wa.gov or
call coll-free 877-FILE-ELE

New ABA Scholarship Fund

William G. Paul, President of the American Bar Association, has
announced the creation of the ABA Legal Opportunity Scholar-
ship Fund to enable persons of color to attend law school and
become lawyers. Paul’s goal is to raise at least $1 million by the
end of the first year of the fund, and he hopes to present the firse
scholarships next year. Diversity in the legal profession is a key
theme of President Paul’s, and he has announced the creation of
working groups within the ABA to address diversity in legal edu-
cation, corporate legal work, and law firms and bar associations.
For information about making donations to the fund, contact
Kirista Kauper at 312-988-5404.

Receptions at Celebration 2000

Planning for Celebration 2000 continues, and excitement is build-
ing! One of the highlights of Celebration 2000 will be the oppor-
tunity to socialize with colleagues from around the state — renew-
ing old friendships (perhaps catching up with people you haven't
seen since law school), and forming new professional and per-
sonal relationships within our community.

The Celebration 2000 Planning Committee has set aside the
evening of Friday, September 15 for law firms and other groups
to host receptions. Friday evening will be kept open for recep-
tions — no other activities will be scheduled after 5:00 p.m. In an
effort to foster collegiality, the Planning Committee encourages
all reception sponsors to hold receptions that will be open to all
Celebration 2000 participants.

Groups interested in sponsoring receptions are responsible for
making all necessary arrangements, including reserving the facil-
ity and ordering food and beverages. All costs incurred are the
responsibility of the sponsoring organizations. For information about
facilities close to Celebration 2000 events, please contact Sharlene
Steele ar the WSBA (206-727-8262 or sharlene@ wsba.org).

A comprehensive list of all open receptions will be included in
the Celebration 2000 information packet and distributed to all
attendees (only information about those receptions open tw all
Celebration 2000 attendees will be included in the packets). In
order for information to be as complete as possible, we are re-
questing that all groups sponsoring open receptions contact
Sharlene Steele at the WSBA (206-727-8262 or sharlene@wsba.
org) no later than June 1, 2000.

We hope to see you at Celebration 2000 — September 13-16
in Spokane.

Thank You to the First Class of WSBA Emeritus Attorneys
In January 1999, the WSBA conducted an educational seminar
for the first class of WSBA Emeritus attorneys. During the year, a
number of not-for-profit legal services provider organizations and
their clients have benefited greatly from the gifts of time and ex-
pertise these Emeritus attorneys have given. The WSBA joins these
organizations in expressing our appreciation, praise and enthusi-
asm for the work of the Emeritus attorneys:

Susan Murgatroyd Bell, King County Bar Volunteer Legal
Services; Stephanie A. Delaney, Northwest Womens' Law Cen-
ter; Dean A. Fournier, Northwest Justice Project; C.T. Hatten,
Whatcom County Public Defender; Valen H. Honeywell,
Tacoma-Pierce County Bar Volunteer Legal Services Program;
James C. Lynch, Chelan/Douglas County Legal Aid; Anthony J.
Meyers, Snohomish County Legal Services; Claude Pearson,
Northwest Justice Project; Vernon Pearson, Columbia Legal Ser-
vices; Paul Senio, Northwest Justice Project; Karin B. Swope,
Fremont Public Asseciation; Sheila Umlauf, King County Bar
Volunteer Legal Services; William Wesselhoeft, King Councy Bar
Volunteer Legal Services.

Bill Wesselhoeft has this to say about his volunteer experience:
“Nearly all lawyers with Emeritus membership in the WSBA have
had very many years in practice. Over the years, they have devel-
oped considerable knowledge and skill in their respective areas.
The Emeritus status offers an opportunity for the semi-retired
lawyer to exercise that knowledge and skill. Doing so is likely to
bring a sense of satisfaction. Instead of merely indulging in retire-
ment pastimes, he or she is pmviding useful expertise to benefit
the public. Because of the nature of law itself, this work is far
more challenging than crossword puzzles.”

"T'he Washington State Supreme Courtapproved the adoption
of APR 8(e) in 1998, which creates a limited license status of
Emeritus for otherwise retired attorneys to practice pro bono le-
gal services through a qualified not-for-profir legal services orga-
nization whose primary purpose is to provide legal services to
low-income clients. Emeritus attorneys may also serve as unpaid
governing or advisory board members or trustees of, or provide
legal counsel or service for no fee to a qualified legal services pro-
vider.

Videotapes of the January educational seminar are available to
attorneys who are interested in changing their status to Emeritus.
Seminars for 2000 will be held in all five service regions of Wash-
ington state in an effort to provide easier access to training for
attorneys in eastern Washington and rural areas of the state.

Ifyou are interested in learning more about the Emeritus Pro-
gram, please call Sharlene Steele at the Washington State Bar As-
sociation, 206-727-8262.

Symantec Corporation Donates Software to
Washington’s Civil Equal Justice Community

Many thanks to the Symantec Corporation for its recent dona-
tion of over $5,600 worth of Norton's Anti-Virus Software for
distribution to volunteer and specialty legal services programs,
which provide civil legal services to our state’s low- and moderate-
income residents. Robin Lester, chair of the Access to Justice Board’s
Communications and Technology Committee, commented, “We
are most grateful for this generous donation. The donated soft-
ware will protect pro bono programs newly connected to the
Internet from computer virus infection while using e-mail, par-
ticipating in our list serves, or conducting research on the Interner.”

Rodney Zerr's name was excluded from the July 1999 Washington State Bar Examination pass list printed in the November issue of Bar News.
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Alhadeff Mediation Services

is pleased to announce the addition of

LYNN TUTTLE, JD, MBA, MS

to our mediation firm.

We are expanding our services to include
family law, divorce and parenting disputes.

Lynn has practiced law with Foster Pepper and
Shefelman (formerly Hatch & Leslie), and served
as Disciplinary Counsel with the WSBA.

In 1994, she returned to graduate school and

obtained a Masters Degree in counseling and

family therapy. For the past two and one-half
years, she has worked for Family Court Services
mediating family law cases, teaching parenting

seminars, and performing evaluarions and
domestic violence assessments.
Lynn has mediated more than 200 family law
and civil cases since 1995.

http://www.mediationservices.net
or call 206-281-9950

ANDERSON HUNTER LAW FIRM, PS.

is pleased to announce that

Patrick F. Hussey

formerly of Velikanje, Moore & Shore, P.S.
in Yakima, Washington

has become associated with the firm.

Mr. Hussey will continue his practice
in the fields of Bankruptey, Insolvency,
Creditor/Debtor & Commercial Transactions.

2707 Colby Avenue, Suite 1001
Everett, Washington 98201
Phone: 425-252-5161
Fax: 425-258-3345
e-mail: phussey@andersonhunterlaw.com

BuLLivaNT HOUSER BAILEY

A PROFESSIONAL CORPORATION

proudly congratulares
our friend and colleague

RusseLL D. GARRETT

on his election to a three-year term
on the Executive Committee of the
Washington Stare Bar Debtor/Crediror Section.

Bullivant ‘ Houser | Bailey

A PROFESSIONAL CORPORATION

300 First Independent Place
1220 Main Street
Vancouver, WA 98660-2962
360-693-2424

Atterneys at Law | Seattle Vancouver Portland San Prancisco Sacramento Irvine | wwsw.bullivantcom

ELLIS, LI & MCKINSTRY prLc

ATTORNEYS AT LAW

is pleased to announce that

Troy S. Anderson

has joined the firm as an associate

Ronald E. McKinstry Heidi J. Abrams
Chi-Dooh Li Andrew ]. Toles
Michael R. McKinstry  Troy S. Anderson
Jan P. Olson Kyle D. Netterfield
Daniel ]. Ichinaga Nathaniel L. Taylor
Steven T. O'Ban Kristen K. Waggoner
Keith A. Kemper A. Chad Allred

and that January 2000 we are relocating to:

Two Union Square
601 Union Street, Suite 4900
Seattle, Washingron 98101-3906
206-682-0565 « Fax 206-625-1052

elm@elmlaw.com
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RaAFAL A, GORSKI

has joined the law firm of

LEGGETT & KRrRAM

as an associate.

Mr. Gorski was born in Lodz, Poland,
and graduated Cum Laude from Michigan State
Univetsity Law School.
Mr. Gorski’s pracrice will emphasize
bankruptcy, immigration, and domestic law.
He speakers Polish and Russian.

Leggett & Kram
1901 South I Street
Tacoma, Washington 98405
253-272-7929
206-467-7033

HaArvoRrRsSON & SAUNDERS PLLC

LABOR AND EMPLOYMENT ATTORNEYS

are moving their law offices to:

800 Fifth Avenue
Suite 4100
Seattle, WA 98104
Fax: 206-386-7856

Larry E. Halvorson 206-386-7788
Michael B, Saunders 206-386-7789

We will continue to provide expertise
in the areas of labor law, employment litigation,

and employer counseling.

MONTGOMERY PURDUE

Attorneys [Seattle

takes pleasure in announcing the growth
of our firm with the addition of:

Scott E. Feir
Associate
Litigation Group

Paul J. Miller
Assoclate
Litigation Group

Blair C. Stone
Assoclate
Estate Planning Group

1999

58th Floor, Bank of America Tower
701 Fifth Avenue
Seattle, Washington 98104-7096
Telephone: 206-682-7090
Fax: 206-625-9534

BLANKINSHIP & AUSTIN PLLC

MuNDT MACGREGOR LLP

ATTORNEY:S AT LAW

is pleased to announce that

Melissa A. Weiland
(formerly with the Washington, D.C. firm of
Williams & Connolly)

has joined the firm as an associate.

Ms. Weiland is a graduate of the
Stanford Law School and will be practicing
in the firm'’s business group.

MunpT MACGREGOR LLP
999 Third Avenue « Suite 4200
Seattle, Washington 98104-4082
Telephone 206-624-5950
Facsimile 206-624-5469

E-mail: mundtmac.com
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REmNISCH, WEIER &
MACKENZIE, P.C.

is pleased to announce that
Kelly M. Montgomery

has joined the firm as an associate in its
Seattle office, practicing with Michael H. Weier
and Peter S. Hicks in the representation of

employers in workers’ compensation litigation.

520 Pike Street, Suite 2210
Seattle, Washington 98101
Phone 206-622-7940
Fax 206-622-5902

email: firm@reinischweierlaw.com

The Law Office of

JEFFREY STEINBORN

is pleased to announce that

ALFRED KITCHING

has joined the firm.

Mr. Kitching was a public defender for
10 years in King and Snohomish Counties,
a personal injury lawyer (FELA/Admiralty)
for Groshong and Thornton, and a private

practitioner in Spokane, Washington.

M. Kitching’s practice will focus on
criminal defense, forfeiture, civil rights
and personal injury cases.

506 Second Avenue, Suite 2300
Seattle, Washington 98104
Office 206-622-5117 # Fax 206-622-3848
E-mail kitching@jetcity.com

Arthur D. Swanson and
Todd W. Gardner

of

SWANSON <« (FARDNER

Practice Limited to Personal Injury

and Wrongful Death

are pleased to announce that

Kathleen Garvin

has joined the firm as an associate.

4512 Talbot Road South
Renton, Washington 98055
425-226-7920 Phone
425-226-5168 Facsimile

swnnsonlaw@msn.cnm

WASHINGTON ARBITRATION
& MEDIATION SERVICE

(“WAMS”)

is pleased to announce that
Everett attorney H. Scott Holte will be
joining the WAMS panel of professional
neutrals as of January 1, 2000.

Mr. Holte will be available to serve
as a mediator or arbitrator for personal injury,
commercial and real estate disputes in

WAMS' new Snohomish Counry office.

Hearings may be scheduled by
contacting WAMS at:

Seattle:200-467-0793
telephone: 800-933-6348
tacsimile: 206-467-7810

e-mail: W‘dlﬂS@LlS‘dI’l‘l\V‘d.C( m
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5  BUSINESS LAW s

Interactive Negotiations

December 16 — Seattle. 7 CLE credits (incl. 1.5
cthics). By WSBA-CLE; 800-945-WSBA or 206-
443-\WSBA.,

CRIMINAL LAW

When Crime Isn’t Your Business:

Protecting Your Client (or Employer) from
Exposure to Criminal Liability

December 2 — Portland. 3.5 CLE credits (incl. 1
ethics) pending. By Oregon State Bar; 503-684-
7413.

- CREDITOR-DEBTOR

Representing Consumer Debtors

December 7 — Seattle. Credits TBA. UW-CLE;
206-543-0059.

Collection of Judgments

December 9 — Spokane; December 10 — Seattle.
6.25 CLE credits (incl. 1 ethics). By WSBA-CLE;
800-943-WSBA or 206-443-WSBA.

'I'e]e—CLETM Ethics (Tele-seminar)

December 1 — Your office. (Business law)
December 1 — Your office. (Family law)
December 8 — Your office. (Real estate law)
December 14 — Your office. (Estate planning)
December 15 — Your office. (Litigation)

1.5 CLE ethics credits. By WSBA-CLE; 800-945-
WSBA or 206-443-N/SBA.

Ethics of Alternate Dispute Resolution
December 9 — Seattle. 3.5 ethics credits pending,
By King County Bar Association; 206-340-2578.

Ethics on the Run
December 10 — Portland. 4 ethics credits pend-
ing. By Oregon State Bar; 503-684-7413.

Seventh Professional Responsibility Institute
December 11 — Seattle. Ethics credits TBA. By
UW-CLE; 206-543-0059.

Ethics and Professionalism in Discovery
December 14 — Seattle. 2 ethics credits pending.
By King County Bar Association; 206-340-2578.
Conflicts of Interest in Litigation

December 16 — Seattle. 6 ethics credits pending.
By King County Bar Association; 206-340-2578.
Ethical Issues in PI Practice

December 16 — Seattle. CLE credits TBA. By
WSTLA; 206-464-1011.

- FAMILY LAW

Slxtl:l An.mlal Family Law Institute

December 3 — Seattle. 6.25 CLE credits (incl. .75
ethics) pending. By King County Bar Association;
206-340-2578.

Drafting Marital Settlement Agreements
December 17 — Seatde. CLE credits TBA. By UW-
CLE; 206-543-0059.

GENERAL

Access to Government

December 2 — Portland. 3.5 CLE credits (incl. 1
ethics) pending. By Oregon State Bar; 503-684-
7413.
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~ To announce a seminar, please send
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\VSBA Bar News Calend:u
- 2101 Fourth Avenue, Fourth F]oor
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~ fax: 206-727-8320
- esmail: co

formanon must be received by the
1st day of the month for placement in
- . the following month’s calendar.

Internet Legal Research Basic
December 2, 21 — Seartle. 3.5 CLE credits. By
UW-CLE; 206-543-0059.

Creation of the U.S. Constitution

December 9 — Seattle. 3.5 CLE credits. By UW-
CLE; 206-543-0059.

Best of CLE

December 9 — Seattle. 3.25 CLE credits (incl. up
to 1.5 erthics, one-half day); 6.5 CLE credits (incl.
up to 3 ethics, full day). By WSBA-CLE; 800-
943-WSBA or 206-443-WSBA.

Start-ups & Beyond: How to Help Grow
Technology Companies

December 10 — Seatde. 6 CLE credits pending.
By King County Bar Association; 206-340-2578.

Trial Masters at Work
December 10 — Seattle. CLE credits TBA. By
WSTLA; 206-464-1011

‘Water Law
December 10 —Seatac. 7 CLE credits. By WSBA-
CLE; 800-945-WSBA or 206-443-WSBA.

CLE Video Roundup (topics vary)
December 20-22 — Seattle. CLE credits TBA. By
WSBA-CLE; 800-945-WSBA or 206-443-WSBA.

Cross-Training 101
December 22 — Seattle. 6 CLE credits pending.
By King County Bar Association; 206-340-2578.

Best of KCBA CLE
December 29 — Seattle. CLE credits TBA. By King
County Bar Association; 206-340-2578.

Best of CLEs
December 29-30 — Seattle. CLE credits TBA. By
UW-CLE; 206-543-0059.

. INTELLECTUAL PROPERTY

Electronic Commerce and Internet Law
December 17 — Seattle. 7.5 CLE credits (incl. .75
ethics). By WSBA-CLE; 800-943-WSBA or 206-
443-WSBA.

LAND USE LAW

Advanced Land Use Training
December 15 —Seattle. CLE credits TBA. By UW-
CLE; 206-543-0059.

. REAL ESTATE

Seventh Annual Real Estate Institute
December 15 — Seattle. 7 CLE credits pending,
By King County Bar Association; 206-340-2578.
Hot Topics in Commercial Real Estate Practice
December 16 — Portland. 6 CLE credits (incl. .5
ethics) pending. By Oregon State Bar; 503-684-
7413.

MEDICAL OR DENTAL
MALPRACTICE

John J. Greaney
is available for consultation
and referral of plaintiffs’ claims
of medical or dental malpractice
against healthcare providers
and hospitals.

425-451-1202 = Bellevue
e-mail: jgreaney@nwlink.com

Y2K

Daniel E. Zimberoff
is available for referral,
consultation or association on
matters related to Y2K litigation.

1215 Fourth Avenue, Suite 1700
Seattle, WA 98161-1007
206-623-4100
zimberof@wscd.com

Referrals, Associations
and Consultations in

IMMIGRATION LAW
MATTERS

Robert H. Gibbs
(19 years' experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
206-682-1080

APPEALS

"A discourse on argument
on an appeal would come with
superior force from the judge who
is in his judicial person the target
and trier of the argument . . .
Supposing fishes had the gift
of speech, who would listen to
a fisherman's weary discourse
on fly-casting . . . if the fish
himself could be induced to give
his views on the most effective
methods of approach?”
— John W. Davis

CHARLES K. WIGGINS
Former Judge, Court of Appeals
206-780-5033




MEDIATOR
William C. Butigan

Personal Injury — Family Law

General Practice

16+ years law practice

10 years King County artitrator

Mediation training by

Pacific Family Mediation Institute

Millennium Special:
$99/hour total for both sides
Through March 2000

206-284-5306

BURN INJURIES
William S. Bailey,

1991 WSTLA Trial Lawyer of the
Year, is available for association or

referral of fire, explosion and
burn injury cases.

FURY BAILEY
1300 Seattle Tower
1218 Third Avenue

Seattle, WA 98101-3021
206-292-1700 or
800-732-5298

MEDICAL NEGLIGENCE &
PRODUCT LIABILITY

Chemnick, Moen & Greenstreet

is available for referral or
association in plaintiffs’ medical
negligence and product
liability claims.
The firm’s staff includes a
nurse-attorney, a physician-
attorney and two nurse-

paralegals. Patricia K. Greenstreet

and Eugene M. Moen are past
chairpersons of WSTLA’s
Medical Negligence Section.
Paul W. Chemnick organized
WSTLA's Product Liability
Section and served as
its first chairperson.

CHEMNICK, MOEN &
GREENSTREET
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
206-443-8600

APPELLATE CONSULTANT

Heather Houston
Offering an appellate perspective
on every phase of your case.
Sixteen years’ experience
evaluating, briefing and arguing
appeals. Former law clerk to

Justice Robert F. Utter, Ret.

GIBBS HOUSTON PAUW
1111 Third Avenue #1210
Seattle, WA 98101
206-682-1080

DIVORCE REPRESENTATION
FOR ATTORNEYS

FAMILY LAW

Rodney G. Pierce
is available for association and
consultation in all phases of
family law matters.

Mr. Pierce's practice includes

CHILD ABUSE

Steve Paul Moen
is available for assistance
and referral of civil and criminal
cases involving child abuse,
delayed recall and mental
health counseling.

SHAFER, MOEN & BRYAN, P.S.
Hoge Building, Seattle
206-624-7460

INSURANCE

Richard Gemson,

former adjunct professor of
law at UPS and former in-house
counsel for North Pacific
Insurance Co., is
available for consultation,
association or referral in
matters involving all types of
insurance coverage.

506 Second Ave., Suite 1613
Seattle, WA 98104
206-467-7075
fax 206-467-0101

representation of attorneys,
accountants, doctors, engineers,
athletes and other professional
individuals in family law matters.

PIERCE LAW OFFICES
900 Fourth Avenue, Suite 3000
Seattle, WA 98164
206-587-3757
fax 206-587-0780
pager 206-361-7777

CALIF/WA DUAL-LICENSED

Michael A. Aronoff
Aronoff & McGoran P.S.

Available for referrals,

ETHICS & LAWYER
DISCIPLINE

Leland G. Ripley,
former Chief Disciplinary
Counsel (1987-94), is available
for consulation or
representation regarding all
aspects of professional
responsibility or discipline
defense.

206-781-8737

APPEALS

Douglass A. North
announces his availability for
referral, consultation or
association on appellate
arguments and briefs.

Douglass A. North
MALTMAN, REED, NORTH,
AHRENS & MALNATI, P.S.
1415 Norton Building
Seattle, Washington 98104
206-624-6271

consultation or association on
California matters.

Heavy family law background.

20 years’ experience in California.

253-874-0189
fax 253-874-8005

ofessionals sect
of Bar News,
please call 206-727-8213.
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$59.95: 1999 WA State Child-Support Worksheers
and Financial Declaration compurer program. Pro-
gram calculares wages, FICA, taxes (schedule A, head
of household, daycare credit, earned-income credits,
etc.), imputes income, residential-care credit and
Arvey (split custody) allocation. 1999 updare $17.95.
Call Law Office of Frederick L. Hetter 253-759-6853.

For sale: Eight-foot oak race track conference table
($650); four rose chairs/oak arms and legs ($50 each).
Call Jeri-Beth Bowman 425-710-9829.

Practices available: Shoreline and South King
County; other prospecrive practices. Call for latest
listing. For confidential information, Louis M.
Millman, CPA, Coldwell Banker Commercial, 425-
453-6800; fax 425-646-5979; 800-459-8660; c-mail
Immillman@msn.com.

SPACE AVAILABLE

Sweeping, unobstructed view of Olympics and
Elliott Bay (First Interstate Building, 41st Floor): el-
egant law office near courthouse. Reasonable rates
include receptionist, basic messenger service, mail
delivery, fax, two conference rooms, law library, fully
equipped kitchen. For more information, please call
AnnaMarie 206-624-9400.

Downtown Seattle office space: Bank of California
Building, three offices available: large corner office
with western and northern views ($1,350); medium
office with western view ($900); large office with
southern view ($1,150); large secretarial office avail-
able ($350). Includes conference rooms, library, re-
ceprionist, voice-mail and kirchen. Available now.
206-623-5221.

Unobstructed prime water-view office space, 1000
2nd Ave., 33rd Floor, available December Ist. Space
provides receptionist, law library, fax, photocopier and
kitchen. Conract Laurie Colman 206-621-0600; fax
206-621-6443,

Downtown Seattle office sharing: $175 per month.
Also, full-time offices available on 32nd floor, 1001
Fourth Avenue Plaza. Close to courts. Furnished/
unfurnished suites, short-term/long-term lease. Re-
ceprionist, legal word processing, telephone answer-
ing, fax, law library, legal messenger and other ser-
vices. 206-624-9188.

Hoge Building (2nd & Cherry, Seattle). Space for
one or two lawyers and support staft in four-lawyer
suite with library, fax, etc. 206-624-7460.

University area (Laurelhurst): professional office
suite. Share amenities with senior level professionals:
attorney, CPA, insurance and elder care profession-
als. NE 45th, great location, attractive, pleasant en-
vironment. Optional joint marketing opportunities.
Estate planning or elder law attorney preferred. Space
available December 1. Please contact Carol ar 206-

523-6470.

Rates: WSBA members: $40/first 25 words; $0.50 cach additional
word. Non-members: $50/first 25 words; $1 each additional word.
Blind-box number service: $12 (responses will be forwarded). Check
payment (to WSBA) must accompany order. We regret that we are

Bux Numbers at:

“Fourth Avcnue, Fourth Floor -
Seattlc, WA 981" 1- 2330

Ballard: office space available in long-established
Ballard law office; secretarial space and/or share sec-
retary; library, fax, copier, parking; close to banks and
post office. Call 206-783-4100.

POSITIONS AVAILABLE

Family and business law attorney: McKinley &
Trvin, PS, secks attorney with minimum three years’
experience in family and business law. Applicant
should have graduated in top 20 percent of his/her
class, must be dedicated to superior client service, have
excellent written and oral communication skills, and
be interested in practice development, Our established
seven-attorney firm practices in the areas of general
business law and litigation, computer and Internet
law, family law, credit recovery and bankruprey; and
real estate. Our firm offers an excellent salary and
benefits package, an opportunity for professional
growth, a work/life balance, a collegial office envi-
ronment, and a solid business plan for growth in the
digital age. Federal Way is the center of South King
County and is centrally situated between Seattle, the
Eastside and Tacoma. Federal Way has a lot to offer,
including a reverse commute for those living north,
or affordable executive-style homes with Sound and/
or mountain views for those who want to eliminate
their commute. Send résumé, transcript, writing
sample, and references to: M&I, 1230 S. 336th St.,
Ste. 1, Federal Way, WA 98003. All inquiries confi-
dential.

NCW firm seeks associate wich ar least two years’
litigation/trial experience to join busy two-attorney,
general pracrice. Emphasis on personal injury, fam-
ily/criminal law. Wenatchee is a recreation-based com-
munity, great for raising families. Send résumé to:
DeForest Neil Fuller, PO Box 3364, Wenatchee, WA
98807,

Kamisar Legal Search, Inc.: Gordon Kamisar, Presi-
dent & CEO of Kamisar Legal Search, is a Seattle
attorney who recruits and places associates, partners
and conrtract attorneys on behalf of corporations and
law firms throughour Washingron state, nationwide
and internationally. He is a Duke Law School gradu-
ate and a member of the Washington State Bar Asso-
ciation. Direct all confidential inquiries to: Gordon
Kamisar, Esq., President & CEO, Kamisar Legal
Search, Inc., 1509 Queen Anne Ave. N., Ste. 298,
Seattle, WA 98109. Phone 425-392-1969; fax 425-

557-0080; ¢-mail gkamisar@sprynet.com. See par-
tial job listings at our website: heep://www.
searttlescarch.com.

Quality attorneys sought to fill high-end permanent
and contract positions in law firms and companies
throughout Washington. Conract Legal Ease, LLC
by phone 425-822-1157, fax 425-889-2775, or e-
mail legalease@legalease.com.

Minzel and Associates is a temporary placement
agency for lawyers and paralegals. We are looking for
qualicy lawyers and paralegals who are willing to work
on a contract basis for law firms, corporations, solo
pracritioners and government agencies. If you are in-
terested, please call 206-328-5100 for an interview.

Davis Wright Tremaine LLP is secking an experi-
enced business transactions attorney at the partner
level to join its Bellevue office. The successful candi-
date will have significant transactional and corporate
experience, a strong commirment to client service, a
healthy client base, and a desire to work as part of the
team to build the existing office rransactional prac-
tice. Leadership skills, community involvement and
tax expertise are all a plus. Send résumé to: Ms. Chris-
tine Simpson, Recruiting Coordinator, Davis Wright
Tremaine LLP, 10500 N.E. 8ch St., Ste. 1800,
Bellevue, WA 98004; e-mail christinesimpson@
dwt.com,

Stoel Rives LLP, one of the largest firms in the Pa-
cific Northwest, seeks corporate attorneys with a mini-
mum of three years' experience dealing with corpo-
rate, securities and finance legal mareers for its Port-
land, Oregon office. Stoel Rives' Corporate, Securi-
ties and Finance Practice Group offers the opportu-
nity to participate in a well-established and growing
corporate law practice in one of the most attractive
areas in the country. Close to mountains, the coast
and year-round ourdoor recreation. Excellent aca-
demic record, writing ability and client relationship
skills required. Send résumé in confidence to: Kara
Jordan, Recruiting Manager, Stoel Rives LLE 900 SW
5th Ave,, Ste. 2600, Portland, OR, 97204; fax 503-
220-2480; e-mail kajordan@scoel.com; hetp://
www.stoel.com. EOE.

Attorney: Idaho’s largest law firm seeks an attorney
to join our Ketchum/Sun Valley office with ar least
two years’ experience in general litigation. Some trans-
actional experience also preferred, Strong academic
credentials required. Direct confidential inquiries ro:
Hawley Troxell Ennis & Hawley LLI, Aten: Hiring
Partner, PO Box 1617, Boise, ID 83701-1617; fax
208-342-3829; e-mail pve@hteh.com; heep://www,
hteh.com.

Ater Wynne LLP, a Northwest regional law firm, is
secking experienced attorneys to serve our emerging
growth business clients in the Seartle area. If you ora
group of you are interested in stepping into, or merg-
ing your practices with, a fast-growing, high-end,
Pacific Northwest-based practice involving corporate

the Lst day of each month for the issue following, e.g., January 1 fnr
~ February issue. No cancellations after deadline. Mail to: WSBA Bar
News Classifieds, 2101 Fourth Ave., Fourth FL., Seartle, WA 98121-2330.

Quallfymg experience for Posmons available: State and federal law
allow mlmmum, but prothlt maximum, qua.hﬁnng experience. No

unable to bill for classified ads or accept payment by credit card.

Deadline: Text and payment must be received (not postmarked) by
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formation and finance, mergers and acquisitions, se-
curiies, and intellecrual propercy work for fase-mov-
ing, high-tech and telecom companies, we are inter-
ested in talking. Experience in representing technol-
ogy-based, venture-backed companies is a must. Send
your cover lerter and résumé in confidence to Man-
aging Shareholder, Ater Wynne LLD Two Union
Square, 601 Union St., Ste. 5450, Seatcle, WA 98101-
2327, or by email to phh@aterwynne.com. Ater
Wynne LLP is an Equal Opportunity Employer.

Business transactions and tax associate attorney:
Kaer Tutle Campbell seeks a tax and transactions ac-
torney to join its Business and Finance Department.
At least two years experience is preferred. LLM in
tax or CPA would be helpful. Candidates must have
superior academic credentials and excellent writing
and communicartion skills. Competitive salary DOE,
comprehensive benefits. Send application to; Carol
Anne Nitsche, Karr Turtle Campbell, 1201 3rd Ave,,
Ste. 2900, Seattle, WA 98101. All inquiries confi-
dential.

Cable, Langenbach, Kinerk & Bauer, LLP, an AV-
rated eight-lawyer firm emphasizing general business,
civil litigation and real estare, secks ligarion associ-
are with at least three years’ experience. Strong aca-
demic credentials and superior writing skills essen-
tial. Competitive salary and benefits. Please send
résumé and writing sample to: Hiring Partner, 1000

2nd Ave., Ste. 3500, Seartle, WA 98104,

Associate attorney sought for Seattle office of plain-
tff class-action law firm. The position is expected to
primarily entail securities fraud litigation, but the
firm’s practice includes antitrust, employment dis-
crimination, health care and consumer protection,
Prefer candidates with a minimum of one year’s ex-
perience, with strong writing skills, ability to handle
significant responsibility in multi-firm lirigation, and
who are willing to travel. Competitive salary and ben-
efits. Please send cover letier and résumé (no calls
please) to: Steven J. Toll, Managing Partner; Cohen,
Milstein, Hausfeld & Toll, PLLC; 999 3rd Ave., Ste.
3600, Seattle, WA 98104-4001. Cohen Milstein has
offices in Seartle and Whshington, D.C. Visit the firm’s
website at hrep://www.ecmht.com.

Roach Law Offices, PS, sceks an attorney. At least
two years' experience preferred. Associate would do
family law and general practice work. Spanish lan-
guage ability a plus. Salary DOQ. Send résumé ro:
428 W. Shoshone, Pasco, WA 99301.

ERISA attorney, Seattle: Secking attorney with at
least four years’ broad employee benefits experience,
to work with Taft-Hartley funds, public sector cli-
ents and/or VEBA issues; California Bar admission
very helpful; willing to relocate to Seattle. Twenty-
seven year-old A/V-rated firm, 37 atcorneys with
three-member ERISA group; salary commensurate
with experience. Send résumé to; saichek@carneylaw.
com.

Davis Wright Tremaine LLP is secking a mortivated,
enthusiastic first- or second-year associate to join our
environmental law pracrice group in the Bellevue of
fice, where a majority of the firm’ Washington envi-
ronmental lawyers are located. Our lawyers represent
regional, nadonal and international clients on envi-
ronmental issues and matcers. We offer an opportu-
nity to work on a broad spectrum of marters includ-
ing: environmental and regulatory compliance, re-
medial actions, cost-recovery acrions and lirigation,
and the environmental aspects of business and cor-
porate rransactions. The successful candidare will have

a strong academic background, excellent communi-
cation and organizational skills, and a commitment
to client service and the demanding area of legal prac-
tce. Prior legal, business or academic experience in
environmental science/engineering is a plus. For con-
sideration, please submita copy of your résumé, man-
scriprand a writing sample to: Ms. Christine Simpson,
Recruiting Coordinator, Davis Wright Tremaine LLE
10500 NLE. 8th St,, Ste. 1800, Bellevue, WA 98004;

christinesimpson@dwt.com.

Small Central Washington law firm in business for
52 years seeks a lawyer to engage in the general prac-
tice of law with an initial emphasis on family law.
Inquiries should be made by sending a résumé to:
Peters & Fowler, Inc., PS, PO Box 160, Selah, WA
98942; fax 509-697-5368; c-mail perersla@

bentonrea.com.

Securities and corporate finance attorney: Karr
Tuttle Campbell secks a securities and corporate fi-
nance attorney to join our Business and Finance
Department. At least two years experience is pre-
ferred. An accounting degree or CPA would be help-
ful. Candidares must have superior academic creden-
tials and excellent writing and communication skills,
Competitive salary DOE, comprehensive benefits.
Send application to: Carol Anne Nitsche, Karr Turtde
Campbell, 1201 3rd Ave., Ste. 2900, Searde, WA
98101. All inquiries confidential.

Attorney position: Scattle insurance defense firm
secks attorney with at least two years” personal injury
litigation experience. Benefits, salary DOE. Send
résumé to: WSBA Bar News Box 587, 2101 Fourth
Ave.; Fourth Fl,, Seattle, WA 98121-2330,

Deputy Director: salary range $46,224-$59,160.
Closing date: December 6, 1999. The Washington
State Office of Public Defense, a state agency thar
manages indigent appellate defense services, secks an
attorney with criminal law experience, excellent re-
search and wriring skills, familiarity with the Rules of
Appellate Procedure and appellate practice, and ad-
ministrative or governmental experience. Applicant
must be @ current WSBA member in good standing.
For further information and application forms con-
ract: Washington State Office of Public Defense, PO
Box 40957, Olympia, WA 98504-0957; 360-956-
2106.

Deno, Millikan, Dale & Decker, an AV-rated
Everetr firm, secks trial pracrice associate with mini-
mum two years experience for busy civil, criminal
and family law practice. Pleasantand collegial armo-
sphere with strong practice growth potential; new
offices, salary DOE and full benefits. Send résumé
by ¢-mail to briandale@dmdd.com or by mail to:
Hiring Partner, 3411 Colby Avenue, Everett, WA
98201.

Northwest Farm Credit Services is a multi-state ag-
ricultural lender. It secks to fill a senior in-house coun-
sel position to pravide direct legal support in negoti-
ating, making, documenting, closing, serving and
collection of agricultural loans and credic facilities
which include loan participation, syndicarions and
IRBs. Responsibilities include managing foreclosure,
bankruprey and related licigadon marters, as well as a
broad variety of other legal issues. In-house counsel
also routinely advises staff on Truth in Lending,
RESPA, and other consumer or borrowers’ rights regu-
lations, The successful candidate must be a skilled,
energetic and committed team player with exceptional
products and services to our customers. This is a se-
nior-level position. The successful candidate should

expect to quickly assume these responsibilities and
carry them out with minimal supervision. Bachelors
degree (business or finance preferred), a Juris Doe-
torate Degree with admission to practice law in any
state. At least five years' experience, with particular
emphasis in commercial lending, real estate, secured
transactions and related areas of law and regulations.
A comprehensive understanding of the Farm Credic
Act is required but may be developed on the job.
Competitive salary commensurate with experience.
Excellent benefits. Send résumé and cover lerter with
salary expectadons to: Northwest Farm Credic Ser-
vices, Artn: Human Resources, PO Box 2515, Spo-
kane, WA 99220-2515; fax 509-838-9400; e-mail
hrdept@farm-credit.com, EOE.

Cozen and O’Connor, a national law firm, secks an
associate with outstanding academic credentials and
a minimum of twe years' litigation experience for a
position in its insurance coverage litigation practice
group for the Northwest regional office in Seattle.
Please submit a letter of introduction and a current
résumé to: Daniel P. Mallove, Cozen and O’Connor,
PC, 1201 3rd Ave., Ste. 5200, Seaccle, WA 98101-
3071.

ERISA attorney. Part-time or full-time. Employee
Benefits Institute of America LLC, Shoreline, WA
(www.ebia.com). Legal research, writing, editing,
answering hotline calls, speaking at seminars, etc. At
least six years' current law firm experience asan ERISA
attorney representing employers is required. Must
have extensive § 125-plan experience and superior
writing and presentation skills. Law review and top
academic credentials desired. Wear blue jeans to work,
as do our other four ERISA attorneys. Experience
life without billable hours. Send e-mail with résumé
to tmecormick@ebia.com.

Business lawyer? Stoel Rives LLP seeks lawyers with
at least two years’ experience in gencral business trans-
actions including corporate, securities and finance law,
or intellectual property and e-commerce to fill posi-
tions in the Seartle office. With over 280 lawyers in
six locations, Stoel Rives offers the opportunity w
participate ina well-established and growing law prac-
tice, offering a competitive salary, bonus, relocation
and benefits package. Excellent academic record, wrie-
ing ability and client relatonship skills are required.
Send letter, résumé and law school rranscripr to: Mary
E. Rehm, Recruiting Assistant, Stocl Rives LLP, 600
University St., Ste. 3600, Seattle, WA 98101-3197;

merehm@stoel.com. EOQE,

Snohomish County Public Utility District No. 1,
the 12th largest public udlity districe in the United
States, secks an experienced labor and employment
attorney to join its six-attorney legal department ro
advise the Utlity on a broad range of employment
and labor issues and to represent the Urility in labor
arbitrations before administrative agencies and in state
and federal court. Experience in eleceric and/or water
urility-related issues is also desirable. Candidates
should have ar least three years' experience in em-
ployment law, labor law and licigation, preferably with
a background in public employment, a Doctor of
Jurisprudence, and be a member of the WSBA. Com-
plete benefits plan and Washington State Retirement
program. Send cover letter, résumé, references, tran-
script and writing sample to: Snohomish County
PUD, Aun: Employee Resources, PO Box 1107,
Everetr, WA 98206; fax 425-258-8675; ¢-mail
résumés@snopud.com. We are an EEO employer
commitred to a diverse workforee,
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Danielson, Harrigan & Tollefson, AV-rated 13-law-
yer firm concentrating on complex commercial and
maritime litigation, secks associate with a minimum
of two years’ experience. Superior academic creden-
tials, research and writing skills required. Large-firm
experience or judicial clerkship preferred. Please send
résumé to: Michelle Buhler, Danielson, Harrigan &
Tollefson, 999 3rd Ave., Ste. 4400, Secattle, WA
98104.

Assistant corporate counsel with at least eight ycars’
experience in litigation management to join legal de-
partment. Current WSBA membership required.
Excellent opportunity at Optiva Corp., maker of the
Sonicare® toothbrush. If you enjoy a high-energy
environment where your contributions can have a
significant impact, we want to hear from you! EOE.
Please send résumé and cover letrer to: Human Re-
sources, Optiva Corporarion, 35301 S.E. Center St.,
Snoqualmie, WA 98065; fax 425-396-4838; e-mail
hrdept@optiva.com. Sec our website at heep://www.
sonicare.com,

Software licensing lawyer: Sierra On-Line, a leading
publisher of entertainment software, is seeking a soft-
ware licensing lawyer. Individual will work with vari-
ous departments within Sierra on licensing issues and
negotiate licensing issues with potential licensors/lic-
ensees and outside counsel. Heavy contract experience
is beneficial. Must have the ability ro multitask in an
efficient, timely manner. A minimum of three years
experience working in the software licensing field re-
quired. Writing samples will be required upon request.
Send résumé and salary requirements via e-mail to
recruit@sierra.com. We offer a fun environment, medi-
cal, dental, vision, 401(k). Please check our our website
at http://www.sierra, com.,

Negotiation and case manager attorney for Van-
couver, Washington, personal injury law firm. The
position also will require the attorney to be involved
in the discovery and litigation of personal injury
claims. Litigation experience a plus. Medical and/or
insurance background a plus. The attorney will be
required to prepare some legal documents, demand
letters and related documents: thus, computer literacy
and typing speed are important. Candidate should
possess excellent oral writing and research skills. Must
be a current member of the WSBA. This position is
available immediately. Send résumé via fax to 360-
694-5919.

The Pacific Northwest National Laboratory
(PNNL), located at Richland in Southeastern Wash-
ingron and operated by Bartelle for the U.S. Depart-
ment of Energy, has an immediate need for a patent
actorney. The Laboratory employs 3,500 and has an
annual budget of more than $500 million. PNNL is
one of nine U.S. Department of Energy multi-pro-
gram national laboratories and offers outstanding fa-
cilities and equipment, excellent benefits and com-
petitive salaries. For more information abour PNNL,
please visit our website at htep:/fwww.pnl.gov. Re-
sponsibilities will include all phases of intellectual
property protection, counseling numerous and diverse
research organizations, preparing and prosecuting
patent applications, and becoming an integral par-
ticipant in the licensing and commercialization of
inventions and intellectual property owned by the
Laboratory. A bachelor’s degree in science, engineer-
ing, or related technical field, a law degree and a mini-
mum of six years' broad related professional experi-
ence as a patent attorney is required. To apply, elec-
tronically send your résumé to our external employ-
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mentwebsite, hetp://www.pnl.gov/hrpublic, referenc-
ing job number 21823, You may mail a hard copy of
your résumé to: Nancy Rich, PO Box 999, MS K9-
48, Richland, WA 99352. PNNL is an Affirmative
Action Equal Opportunity Employer and supports
diversity in the workplace. Applicants will receive
consideration for employment without regard to race,
color, religion, sex or national origin.

WILL SEARCH

Looking for original or copy of will or any infor-
mation pertaining to a will of John E. Davies, Jr.,
recently of Bainbridge [sland, WA. DOD 9/6/99. Call
Kathleen Wright 206-842-7326.

In Re Eva May Ady: please refer informarion regard-
ing the will of Eva May Ady (deceased 5/10/98) ex-
ecuted in 1995 or later, to Ronald Ady ar 801-796-
3575; fax 801-796-7608; 51 W. Center, #172, Orem,
UT 84057.

E O SERNICES s

Forensic document examiner: trained by Secret Ser-
vice/US Postal Crime Lab examiners. Court-quali-
fied. Currently the examiner for the Eugene Police
Dept. Only civil cases accepted. Jim Green 541-485-
0832.

Complex litigation? We can co-counsel or pay con-
tingent referral for complex litigation, including con-
stitutional law, civil rights, employment law, com-
mercial litigation, personal injury and workers” com-
pensation. We have successfully litigated in the U.S.
Supreme Court and in federal and state trial and ap-
pellate courts in several western states. AV-rated law
firm pracricing in Oregon and Washingron. Call
Willner Wren Hill & U'Ren, LLP; 800-333-0328
or 503-228-4000.

Legal Research Solutions 800-627-8047. Research,
court-ready trial and appellare briefs, summarions of
law, drafting of pleadings, motions and discovery. All
areas of law and all jurisdictions available. State and
federal. Network includes attorneys with many years
of practical experience. Areas of emphasis are also
available, including tax, environmental, insurance,
among others. Flat fee or hourly rates available. Seven
days per week. Rush/long-term projects welcome. Fast
turnaround. MasterCard/Visa accepred.

Locate investigations. No find, no fee! Find wie
nesses, defendants, debtors and heirs. Natonwide
service. Fast results. Experienced and confidential.
$245, no charge if not found. Business Controls, Inc.
800-650-7005.

Your senior clients can wipe out debts and stop
monthly payments with a U.S. government-backed
reverse mortgage from Seattle Mortgage. 800-233-

4601.

Billing software/conflict checker for attorneys —
Y2K ready. Free functional demo programs: www.
seabill.com or 800-684-3002.

Free referrals: Legal Club of America seeks attorneys
to receive new clients. Must be licensed and main-
tain professional liability insurance. There is no cost
to participate, however, attorneys must follow a dis-
counted fee schedule. All law areas needed. Not an
insurance program. Call 800-305-6816; e-mail
carmen@legalclub.com or visit htep://www.legalclub.
com.

Contract attorney at your service! 1 perform legal
research and writing for Washington lawyers. Located

near UW Law Library, Will draft trial briefs and mo-

tions, review and organize documents, help with trial
preparation, Elizabeth Dash Bottman 206-526-5777;
e-mail lizbottman@sprintmail.com.

Oregon accident? Unable to serde the case? Associ-
ate an experienced Oregon trial attorney to litigate
the case and share the fee. OTLA member; references
available; see Martindale, AV-rated. Zach Zabinsky
503-223-8517.

California litigation/collection: California attorney
ready to assist you in your California needs: domesti-
cating judgments, jurisdictional challenges, collections,
depositions, litigation. Rick Schroeder 818-879-1943.

Was your client injured or arrested in Las Vegas?
Craig . Kenny 8 Associates, a law firm commitred
to the client, pracrices primarily in the areas of per-
sonal injury, workers’ compensation, medical malprac-
tice and criminal defense. The firm consists of five
attorneys with over 30 years’ combined experience.
Call Craig toll-frec ac 888-275-3369 or e-mail
cpknassocs@aol.com.

Minzel and Associates is a temporary placement
agency for lawyers and paralegals. We provide highly
qualified attorneys and paralegals on a contracr basis
to law firms, corporations, solo praciitioners and gov-
ernment agencies. Jeff Minzel, who worked at Davis
Wright Tremaine for a number of years, carefully
screens all artorneys and paralegals. Highlights of the
screening process include a personal interview, a de-
tailed review of the applicant’s legal and non-legal work
experience, a review of the applicant’s educational
background, an evaluation of the applicant’s legal skills,
reference checks, a review for bar complaints and mal-
practice suits, and verification of good-standing sta-
tus. These lawyers and paralegals can help you en-
hance profits, control costs, manage growth, increase
flexibility, improve client service and increase career
satisfaction. For more information; please call us at
206-328-5100 or ¢-mail us at m-and-a@msn.com.

Contract attorney: experienced, accomplished trial
and appellate attorney available. Fifreen-plus years’
experience. Litigation and writing emphasized. Ref-
erences; reasonable rates. M. Scott Dutton 206-324-
2306; fax 206-324-0435.

. MISCELLANEOUS

Lump sums cash paid for remaining payments on
seller-financed real estate notes and contracts, business
notes, structured settlements, annuities, inheritances in
probate, lottery winnings. Since 1992. Cascade Fund-
ing 800-476-9644; hrrp://www.cascadefunding.com.

Cash now vs. payments over time. We purchase all
types of debt instruments including real estate notes,
business notes, structured settlements, lotrery win-
nings and inheritances in probate. Please contacr us
regarding the current cash value of your receivable.
Wes-Com Funding 800-929-1108, Sam Barker, Esq.,
President; htep://fwww.webuynores.com.

Ttaly: Tuscany: three houses, all with views of San
Gimignano’s medieval towers. Exquisite 1 2th ¢. house
with four bedrooms; three baths, pool, $2,000-3,200
weekly. 18th . house with six bedrooms, three baths,
jus rescored, $1600-2500 weekly. 18th ¢. farmhouse
on same wine estate with four spacious apartments,
$800-1000 weekly. Rome: central, elegant two-bed-
room apartment (sleeps five), $1,800 weekly. Law Of-
fice of Ken Lawson, 206 632-1085, fax 206 632-
1086, e-mail kelaw@lawofficeotkenlawson.com.
(Representing owners of aurhentic, historic proper-
ties in France and Iraly.)
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