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In the opinion of these leading law
and computing publications, CD Law is
an indispensable resource for today’s
practicing attorney. How did they arrive
at this conclusion?

For openers, CD Law offers the most
comprehensive and complete Washington
Law library with more than 35 databases—
updated constantly. Plus, up-to-the-minute
currency via CD Law OnLine and the Internet.

Further compelling evidence is the fact that
CD Law’s search software uses the most
powerful, user-friendly technology available.
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attorney who does not at least
.foke a look at CD Law is in

~ leopardy of diminishing the

_ productivity of his or her practice”
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And speaking of friendly, no one else
gives you such personal customer service
and support-or such affordable terms with
absolutely no hidden costs.

Judge for yourself with a
FREE 30-day trial.

If your jury’s still out, we invite you to try
CD Law for 30 days free. We'll even provide
training and a CD-ROM drive or an entire
legal research PC to use during your free
trial run. Just give us a call.

After all, the critics have done their
research. Now it's time for you to do yours.
Your search

18 over.
rnet: www.cdlaw.com
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Do You Know Wh Washington Lawyers
Choose Hall-Conway-Jackson, Inc. for
Professional Liability Insurance?

VARVl e @ i -Rer @ =113 available, up to $20 million for qualifying firms.

=% options, including unlimited. Also free death or disability extended
~ reporting periods.

=V Bolglol =T islwol=1gz0l=4 Tor qualifying firms/lawyers.
(OFel 7T [N ool [o [-le Biol@EIY 16 acting in the capacity of an Arbitrator, Mediator or Notary Public.
O]Vl ed (=lpnlolll =l ai=ln =y gelzlai=l of $500 per day, up to $5,000 maximum per claim for attendance at a

trial at Westport's request. The deductible is waived for this provision.

3 00 per policy period for expenses incurred as a result of disciplinary
- proceedings. The deductible is also waived for this provision.

(Gl El [=X-Talo =Telelgi=ToR(eTanell With a free 60 day mini-tail.

|

. (@fo)=Tolll ol =Xl EIN e e=Tale=8 programs are now part of Westport Insurance Corporation (a GE

Services Company), rated A++ by A.M. Best and AAA by Standard
and Poor's - their highest rating.

u é@.: Ask your broker to contact us.

For additional information, call Pat Stewart at:

9 HALL-CONWAY-JACKSON, INC, ~ 9709ThiaAwe NE. Ste. 502 Westport |

. INSURANCE BROKERS/ Sealle, Washinglon 98125 Westport Insurance Corporation |

| PROGRAM ADMINISTRATORS @00 szrzads A GE Capital Services Comparny |
Formerly Quinan-Pickering, Inc. Fax (208) 525-1316 Incorporating Coregis Lawyer Programs

(800) 877-8024 www.coregis-westport.com

W5 Insuring Washington Lawyers Since 1960
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Announcing

the 1998 update to the award-winning
Washmgl'on Appellate Practice Deskbook

Executive Editors:

The 318-page 1998 Supplement (Catherine W. Smith, Editor in Chief)

Malcolm L. Edwards & Charles K. Wiggins

“For the cost of a few hours of an appellate
lawyer’s time, receive over 1200 pages of advice
by noted Washington State appellate experts.”

updates and expands the 1993 Washington Appellate Practice

Deskbook:

Whether appeals are the focus - or only an occasional part - of your
practice, this comprehensive deskbook takes you step by step through
appellate procedure from initiating the appeal through issuance of the
mandate, with practical chapters on persuasive brief writing and oral
argument. The 1998 update brings you the latest developments in all

of these areas.

ORDER TODAY!

_ ltem #315DU Washington Appellate Practice Deskbook & 1998 Supplement
__ ltem#315U0  Washington Appellate Practice Deskbook 1998 Supplement

SHIPPING & HANDLING: Orders $50 and under, add S8; orders over S50 add S9.

SALES TAX: In-state sales and shipping & handling charges are currently subject to 8.6% sales tax.
Out-of-state and federal government orders, pay non-tax price.

SATISFACTION GUARANTEED: If you are not completely safisfied with o WSBA-CLE product, return
it in o resalable condition within 30 days and we'll issue o WSBA-CLE Satisfaction Guaranteed
Credit Voucher.

PAYMENT MUST ACCOMPANY ALL ORDERS

SHIPPING & HANDLING:
SUB-TOTAL:

SALES TAX [x 8.6%]:
LESS COUPON (attached):
REMITTANCE:

[ Check enclosed payable to the WSBA

Exp.

- @ i T Card No.

Name

as it appears on credit card

Authorized Signature _

Ship To (Name)

WSBA#

Firm

Address

Phone No. Fax No.

Send your order with payment to:
WSBA-CLE Attention: Order Fulfillment
( LE 2101 Fourth Avenue, 4th Floor - Seattle, WA 98121
= or Fax your credit card order to (206) 727-8320

Date
Check#
Total$
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by Christine Gregoire
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The Bar News encourages correspondence and article submissions. The submission deadline is the 15th day of the month for the second issue following, e.g..
July 15 for the September issue. We request a 3 1/2-inch disk (in any conventional format) and hard copy at the time of submission. Please include a SASE if you
would like your material returned. Article submissions should run approximately 1,100 to 3,500 words. Graphics and illustrations are welcome. Address all
correspondence and submissions to: Bar News Editor, 2101 4th Ave., 4th FL., Seattle, WA 98121-2330.
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RCW & WAC (D

As published by the Statute Law Committee, Office of the Code Reviser

The Revised Code of Washington,
current through 1997 Special Session

The Washington Administrative Code,
current through noon, July 23, 1997

The Washington State Constitution

« Pattern Forms by the Administrator for the Courts

*

Each CD is licensed for 10 concurrent users. Licenses may be purchased for additional users.
Passwords needed only for network licenses over 10 users.

[] 1| want RCW only for $50 + tax ($54.00) Send your check to:
[] ! want both RCW & WAC for $100 + tax ($108.00) Office of the Code Reviser

[C] 1 wish to purchase an additional RCW license for PO Box 40552
Olympia, WA 98504-0552

Ph: (360) 786-6369

10 additional users ($50.00 + tax)
(] 1 wish to purchase an additional RCW/WAC license for

10 additional users ($100.00 + tax )

Name

Address

City
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AND SERVE ITS MEMBERS
AND THE PUBLIC.

o J

Published by
WASHINGTON STATE
BAR ASSOCIATION
2101 FOURTH AVENUE
FOURTH FLOOR
SEATTLE, WA 98121-2330

M. JANICE MICHELS
Executive Director

JUDITH M. BERRETT
Director of Communications

@1998 by Washington State Bar
Association

Printed by Eagle Press, Redmond

All editorial material, including edi-
torial comment, appearing herein rep-
resents the views of the respective
authors and does not necessarily carry
the endorsement of the Association or
the Board of Governors. Likewise, the
publication of any advertisement is
not to be construed as an endorsement
of the product or service offered un-
less it is specifically stated in the ad
that there is such approval or endorse-
ment.

Washington State Bar News (ISSN
886-5213) is published monthly by
the Washington State Bar Associa-
tion, 2101 Fourth Avenue, Fourth
Floor, Seattle, WA 98121-2330, and
mailed periodicals postage paid in Se-
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member subscription rate is $24 a year.
Washington residents add 8.6% sales
tax.

POSTMASTER: Send changes of ad-
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Boxed ads preceding classifieds. Advance payment required.
WSBA members only. $40/inch. Contact Doree Armstrong at
(206) 727-8214. Deadline: copy received (not postmarked) by
first of each month for issue following. No cancellations after
deadline. Submit check payment (to WSBA) and typed copy to
BAR NEWS, 2101 4TH AVE, 4TH FL, SEATTLE WA 98121-
2330. No phone orders.

Advance payment required. See classifieds pages for rates and
submission guidelines.
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ERRATUM

Editor's Note: We apologize for the
misprinting of a portion of Daniel M.
Caine’s letter to the editor in the June
issue. Itis his professional patience rather
than his professional practice which is
lessening over time. Judging from Mr.
Caine’s kind reaction to our misprint, we
believe he has plenty of professional pa-
tience remaining.

STEPPARENT CHILD SUPPORT
ORDERS NO LONGER ENFORCED

Editor:

On February 26, 1998, the Washington
State Supreme Court decided Harmon v.
DSHS. The court ruled that the Washing-
ton State Child Support Schedule (Chap-
ter 26.19 RCW) cannot be used to deter-
mine if a stepparent owes money for a
stepchild who no longer lives with the
stepparent.

Effective March 1, 1998, the Division
of Child Support (DCS) will no longer
enforce orders which established step-
parent liability for child support and were
based on the Washington State Child
Support Schedule. If a parent has an order
for any current, future or back child sup-
port for a stepchild, DCS may stop all
actions to collect support for that child.
This includes payroll deductions, liens,
credit bureau reporting, license suspen-

sions and IRS refunds. Consistent with
the rule articulated in In re Marriage of
Stoltzfus, 69 Wn. 2d 558, 849 P.2d 685
(1993), DCS will not refund any support
monies paid before March 1, 1998.

For more information about how this
court decision affects a parent’s child
support obligation, attorneys and/or re-
sponsible parents may wish to contact the
Support Enforcement Officer who handles
the case.

CYNTHIA M. CHANEY

Staff Attorney

Policy and Program Development
Division of Child Support, Olympia

NEW TECHNOLOGY SOLVES
TECHNOLOGY-INDUCED
PROBLEMS

Editor:

I read the article that was submitted by
Mark D. Walters (May Bar News, p. 16),
and I am in complete agreement with his
description of the problem and his legal
analysis of the problem. However, just as
technology has created the problem, tech-
nology has also created a solution that
removes any concerns about confidenti-
ality and waiver of attorney client privi-
lege.

When the Washington Legislature
passed RCW 19.34 et. seq., The Elec-

next case.

Alan Alhadeff, J.D.
Mediation

In certain cases, parties and their counsel are able to rise above the
issues at hand and find settlement that truly enables them to put the
matter to rest and move forward with their lives. This is Resolution
at the Highest Level. This takes special attention.

Please call for further information on how we can help settle your

Dedicated to Resolution at the Highest Level 1200 Westlake Ave. N.

(206) 281-9950
AGC Building, Suite 1006

Seattle, WA 98109
Fax (206) 281-8924
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tronic Authorization Act, the solution for
the problem became available. ID Certify
became the first licensed Certification
Authority (CA) and repository in the state
of Washington. If an attorney and his
client were to obtain a digital-signature
certificate from a licensed CA, like ID
Certify, the private key for that digital
signature and for encryption would be
stored on a Smartcard token. That
Smartcard token could be used to identify
the sender and intended recipient of an e-
mail message. That same Smartcard to-
ken could be used to encrypt the e-mail
message. The encryption used by ID Cer-
tify is sophisticated enough that to break
the code would cost in excess of 1/2
billion dollars per message and would
take many months of computer time.

ID Certify also provides a service called
SPIM (Secure Private Internet Mail) that
allows an attorney to duplicate all of the
services provided by the U.S. Postal Ser-
vice with the added benefit of having all
messages encrypted. For example, an e-
mail message can be sent restricted deliv-
ery, return receipt requested. To accom-
plish this is rather simple and would only
be a three-button operation for the selec-
tion of services on acomputer screen. The
attorney with his digital signature
Smartcard token could sign the e-mail
message and any attachments. This per-
mits the recipient to verify the attorney as
the e-mail sender, and the e-mail message
would be encrypted with the public en-
cryption key of the recipient. This mes-
sage could then be decrypted only by use
of the private key of the recipient from his
Smartcard token. The message is sent to
the repository for ID Certify, which would
then notify the intended recipient that he
has a message waiting and asks him to
identify himself with his digital signa-
ture, and the message will be forwarded.
Once the recipient signs the notice of mail
waiting, the message is forwarded. In
order to open the message the recipient
must sign receipt of delivery with his
digital signature. That receipt is then for-
warded to the sender. If requested, the
repository can also provide a time stamp
that certifies the time of delivery and also
certifies the message sent (in an encrypted
format).

Utilizing the current technology pro-
vides all the necessary elements to ensure
that there is no issue with protecting the




confidentiality of e-mail noran issue with
ensuring that the attorney-client privilege
remains intact. The beneflits of digital
signature, encryption and secure e-mail,
however, are much greater than just pre-
serving the attorney-client privilege. The
Smartcard token can be used to encrypt
all files stored on a computer system if
persons other than the attorney have ac-
cess to the system. The attorney can then
decrypt them when needed with his pri-
vate kev, The attorney can have regular e-
mail contact with his client with an audit
trail of all communications and verifica-
tion that the client has received all the e-
mail messages. The client can review and
signdocuments transferred as attachments
to e-mail with their digital signature,
which under the statute can be equivalent
to a notarized signature. The amount of
time that it takes to respond by secure e-
mail is substantially less than if the calls
are made by telephone and they have the
added benefit of being secure. The most
common problem with telephone calls is
telephone tag and the social conversation
that usually accompanies a call which
wastes a lot of time, and which cannot be
billed. There is no problem of availability
through the use of e-mail, since it can be
received via the Internet regardless of
location and can be answered at the time
most convenient for the attorney.

Sometimes, the best solution to a legal
problem is technology, and that is cer-
tainly true in this instance.

DONALD D. BUNDY

CEO, ID Certify, Yakima

FEE ARBITRATION FEEDBACK
Editor:

Hooray for Terry Lee and his article
opposing the proposed Fee Arbitration
Program in the May 1998 issue! While
the new draft addresses some of the prob-
lems associated with last year’s manda-
tory fee arbitration proposal, attorneys
should remain strongly opposed to the
adoption of the revised APR 17 and its
regulations.

I am a sole practitioner in Seattle. A
majority of my cases involve domestic-
relations matters. More often than not,
my clients have limited financial resources
and are unable to make significant cash
advance deposits to cover the projected

amount of attorney fees and costs over the
entire life of a case.

The unintended consequence of APR
17 will be an increased reluctance by
attorneys to accept cases which are not
fully secured by a substantial cash ad-
vance deposit. In turn, this will result in
fewer members of the public being able to
retain legal counsel. Attorneys will be
disinclined to trigger an arbitration fee
dispute (with the possibility of trial de
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e

FEASE 1.c

Est. Feb. 13, 1996

Lynda J. Jonas, Esq.—Placement Director
615 Market Street, Suite B # Kirkland, Washington 98033
425-822-1157 . 425-889-2775 fax

legalease@legalease.com
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Contract e> Permanent
Attorneys e Paralegals

http://www.legalease.com

novo no less) by assigning a client to
collection for a relatively small amount
of receivables. Once the client’s substan-
tial cash advance deposit becomes ex-
hausted, attorneys will be wise to with-
draw representation or potentially buy
themselves into a fee arbitration dispute.

In my experience in privale practice,
disputes over fees more likely occur when
a client is dissatisfied with an adverse
legal result than from any quarrel over the

Quality candidates, outstanding
customer service and reasonable rates
are our top priorities!

G

Satufaction Guaranteed
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FREE Report Reveals...

To Earn A Living

TRABUCO, CA - Why do some lawyers make a fortune
while others struggle just to get by? The answer. according
to California lawyer David Ward, has nothing to do with
talent, education, hard work, oreven luck. “The lawyers
who make the big money are not necessarily better
lawyers,” Ward says. “They have simply learned how to
markel their services.”

Ward, a successful sole practitioner who once
struggled to attract clients. credits his turnaround to a little-
known marketing method he stumbled across six years
ago. He tried it and almost immediately attracted a large
number ol referrals. “Twent from dead broke and drowning
in debt to earning $300,000 a year, practically overnight.”

Ward points out that although most lawyers get the
bulk of their business through referrals, not one in 100
has a referral yystem, which. he maintains, can increase
referrals by as much as 1000%. “Without a system.
referrals are unpredictable. You may get new business this

month, you may not.” he says.

Why Some Washington
Get Rich... While Others Struggle

Lawyers

A referral system, by contrast, can bring in a
steady stream of new clients. month after month, year
after year. It feels great to come to the office every
day knowing the phone is going to ring and new
business will be on the line.” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S.. says that most lawyers’
marketing “1s somewhere between atrocious and non-
existent,” As a result, he says, a lawyer who uses a
few simple marketing techniques can stand out from
the competition. “When that happens. getting clients
is easy.”

Ward has written a report entitled. “How To Get
More Clients In A Month Than You Now Get All
Year!” which reveals how any lawyer can use this
marketing syslem to get more clients and increase
theirincome, For a FREE copy, call 1-800-562-4627
for a 24-hour FREE recorded message.

July

1998 Washington State Bar News 7



LETTERS

quality of an attorney’s representation or
alleged excessive billing for services. In-
stituting a fee arbitration program under
the proposed rule will provide a powerful
new tool for those clients who seek to
unjustly evade their financial obligations.
If an attorney seeks to enforce his or her
fee agreement, APR 17 will require that
attorney to spend additional time, effort
and money to defend his or her fees be-
fore an arbitrator.

Finally, and perhaps most importantly.
I have not heard any reasonable explana-
tion why there is a need for this fee
arbitration proposal. Do we really need to
promulgate another 24 single-spaced
pages ol rules and regulations which ex-
pand bureaucracy, increase the costs of
practicing law, and further limit access of
clients to lawyers? The alleged reason
given by proponents is that we are a “self-
regulating profession.” But so what? Must
our Bar Association adopt banal regula-
tory schemes for fear of others regulating
our profession? Another alleged reason is
that it serves the “best interests of the
public.” How so? This is a conclusory
statement, not a demonstrable fact. Pro-
ponents also proclaim that 11 states and
the District of Columbia currently have

such programs. This fact indicates that 39
or 78 percent) of the states do not. If the
proponents of APR 17 cannot rationally
articulate the existence of a serious fee
dispute problem in Washington state. it
should notbe looking fora solution. Leave
the self-flagellation to medieval monks.

Although the drafters cleverly dropped
the work “mandatory” from the fee arbi-
tration proposal’s title, this proposed rule
i1s “mandatory” unless an attorney de-
clines to seek full compensation for his or
her fees from an intransigent client. The
vast majority of attorneys in private prac-
tice seek to help our clients and be justly
compensated. Instituting this fee arbitra-
tion program will further increase the
costof practicing law — a cost which will
be passed on to clients and further restrict
the public from being able to both obtain
and afford legal counsel.

STEVEN A. HEMMAT
Seattle

Editor:

I have reviewed the revised proposal
on WSBA fee arbitration and am unalter-
ably opposed to two portions of it. The

first is the proposal that a client may seek
to arbitrate legal fees they have already
paid.

Under the proposed regulation. a client
in a personal-injury matter could recover
a judgment of $150.000 following a trial
and pay a $50.000 contingent fee. The
lawyer would then pay the taxes on the
money and use it to support his family. At
some unspecilied later date. the client
could then petition for arbitration of the
fee which he or she had paid.

Paragraph (b) specifically provides that
the program would cover “any and all
fees and costs paid. advanced, charged or
claimed for legal services by lawyers”
(emphasis added). The lawyer would then
face the possibility that an arbitrator. act-
ing after the case is all over and the client
has agreed to pay the fee. could “split the
baby™ as arbitrators often do. The lawyer
could then find herself ordered to pay
back $20,000, for example, to the client.

If a client takes issue with the amount
ol a fee charged but not paid, he or she
certainly should have a right to seek re-
dress, either from the courts or from the
fee arbitration process. Provision could

DON°TPAY

BOLATHS

PREMIUMS!

- /

\f 4
/o8

(800)817-6333

Now most small firms
can stop paying

PROFESSIONALLIABILITY INSURANCE !

premiums for the risks
of larger firms.

only for firms of 1 to 4 attorneys!
Call the small firm
specialists at

G

@ Enroll by felephone

® One page application

@ Flexible Payment Plans

® Responsive Claims
Handling

MAINSTREET

Insurance Purchasing Group
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be built into the arbitration process so that
a client who questions the amount of the
fee in a personal-injury case must be
notified of the right to arbitrate. The arbi-
tration program could further provide that
the entire amount of the fee claimed would
then be sequestered, pending arbitration.
However. I strongly suggest that arbitra-
tion apply only to fees which have not yet
been paid.

The proposal also allows for the trial de
novo il a party is in disagreement with the
arbitrator’s decision. Thisisequivalent to
what tort practitioners in my former home
town of Chicago used to call “Defendant’s
Motion to Stall, Procrastinate and De-
lay.” Imagine you have handled a family
law case for someone and they have racked
up a pretty good-sized bill, which they
won’t pay. You withdraw and seek (o
collect your bill, and they demand arbi-
tration. Ultimately, you receive an arbi-
tration award for the full amount of your
fees, which you now plan to turn into a
judgment. Instead. the individual finds
out that, by seeking a trial de novo, he can
stop collection without posting a bond or
incurring any significant costs. He fur-
ther finds that a trial de novo could be
many months off in the future.

For a good example of how optional
trials de nove are working, I call your
attention to the Mandatory Arbitration
Rules in superior court. There, insurance
carriers have learned to use the arbitra-
tion proceeding in lieu of discovery. Un-
less the award is shockingly low. they
routinely file a demand for a trial de novo.
Thus. the arbitration procedure becomes
largely meaningless, except as a method
of discovery and delay. To be effective,
arbitration should be binding.

STEPHEN T. CARMICK

Chehalis

Editor:

First and foremost, the proposal repre-
sents an attempt by the Bar Association to
control attorney fees. This intent is seen
in the language of Rule [7(h) that the
arbitrator will seek to assure that the at-
torney fee is reasonable as provided by
the vague Rules of Professional Conduct.
“Seek toassure” means that the Bar wants
the arbitrator to look specifically to this
particular issue, not to the terms of the
agreement between attorney and client.
RPC 1.5 on “reasonable fees” includes

inchoate matters such as “whether the fee
agreement demonstrates that the client
received reasonable and fair disclosure of
material elements of the fee agreement
and of the lawyer’s billing practices” and,
of course, “[that particular] lawyer’s abil-
ity, reputation and experience.” and “the
novelty and difficulty of the questions
involved.” Aside from that, the arbitrator
is supposed to make a finding with regard
to the “relative merit and quality of the
professional services.” This just might
mean that if the arbitrator does not ap-
prove of the type of work done by the
lawyer, for political reasons, the arbitra-
tor might deny payment of the fee.

Inlight of the language of section (h)(1),
discussed above, the language of (h)(2)
— that there is a presumption that a fee is
reasonable if it is in wriling — is mean-
ingless.

Lawyers play a sensitive role in our
society. Lawyers protect theirclients from
the actions of government. They repre-
sent parties in tobacco litigation, conser-
vation litigation, political litigation, law-
suits for and against affirmative action,
criminal litigation, abortion litigation,
dissolution litigation in which all sorts of
cultural values are brought to bear, and so
forth. No government agency should have
the power to regulate fees. The power to
regulate fees is the power to destroy those
who protect their clients from the govern-
ment. Government includes courts, and

courts are now asserting the power, indi-
rectly or directly, to control the liveli-
hood of those who oppose their exercise
of power.

Many would say this is a foolish con-
cern. The arbitrators are supposed to be
independent. Yetthis barassociation/gov-
ernment agency does not believe in juries
(mandatory fee proposal, August 1997);
or freedom of speech (censorship of
speechonsex, race, creed, religion, sexual
orientation, marital status, RPC 8.4g); or
the importance of contract (same manda-
tory fee proposal).

It is not the intention of the current Bar
agency which is the only concern. With
this precedent for controlling attorney
fees, some future bar agency/court may
exert more power to control fees and hurt
lawyers whose political views it opposes.
Class actions. environmental litigation.
union/management lawsuits and other
matters with complex fee issues are ex-
amples in which the Bar Association may
easily find a party to complain about fees
so the Bar can assert jurisdiction and
wield political influence.

Without being a political scientist, I
think the intoxicating desire to assert po-
litical power, a desire which is seen ev-
erywhere in history, is enough to encour-
age the Bar Association and the courts to
influence politics by interfering with at-
torney fees.

Minzel & Associates
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The choice of lawyers should be deter-
mined by the market system.

As to the arbitrators, the Bar Associa-
tion will probably influence their selec-
tion. Even if they do not do so today, they
may, as I suggested in the paragraph
above, do so in the future. The lay arbitra-
tors will have to come from somewhere,
and I suspect they will come from asource
sympathetic to the politics of the Bar
Association.

Second, and aside from the politics, the
proposal is unfair to the public because it
effectively destroys small claims for mal-
practice. The rule, perhaps intentionally,
does not clearly say that the client can
raise a defense of malpractice. Maybe so,
but there can be no claim for affirmative
relief. A client who arbitrates may be left
with a small claim for negligence, and
that claim will be lost because it is too
unwieldy to file an independent lawsuit.
The client would be better off in small
claims court, where all claims can be
heard, and might be better off in arbitra-
tion or district court. But the WSBA does
not tell the consumer that “access to jus-
tice” applies to claims against lawyers.

Third, the proposal is unfair to lawyers
because the arbitrators have tremendous
power, but no standards. A contract is no
assurance because the arbitrators, lay and
lawyeralike, will have to “seek to assure™
themselves that no RPC was violated.
Once past that question, the arbitrator
“shall be the judge of the relevance and
materiality of the evidence offered.” Is
this equity court? If the lawyer is dissat-
isfied and seeks a decision by a jury and
an elected judge, she runs the risk of
paying ruinous fees to the other side.

Fourth, the expense of the program, to
lawyers and taxpayers, is important, as is
the cavalier attitude, however disguised,
toward the obligation of a contract.

Finally, this proposal was once offered
as a method for cutting down on bar
complaints. I don’t think there has even
been any evidence, study or proof that
this was or is an issue. But if it is an issue,
then the Bar Association should, as a
prosecutorial agency, review every com-
plaint and proceed on behalf of the public
if the Association believes there has been
an offense. Itis not fair to the public to shunt
disciplinary matters into fee litigation.

The proposal should be rejected.
ROGER B. LEY
Seattle

JURY VETO OVER
GOVERNMENT LAWS

B Editor:

Was it a Celestine coincidence that
Sherrie Bennett’s story about her jury
duty experience appeared in the same Bar
Newsissue (May 1998) as William Kirby's
letter about the historic purpose of the
jury? Ms. Bennett asked the sobering
question which haunts all jurors at the
time the verdict is delivered: “Have we
considered everything?” Juries today are
told to consider only the facts, but as Mr.
Kirby has pointed out, many state consti-
tutions of yesteryear explicitly stated that
juries were to judge the law as well as the
facts. And some state constitutions still
do. For example, Article 23 of the Mary-
land constitution states:

In the trial of all criminal cases,
the Jury shall be the Judges of
Law. as well as of fact, except

Cowan,
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that the Court may pass upon the
sufficiency of the evidence to
sustain a conviction.

This is the idea of jury nullification, that
the people should have a veto over gov-
ernment laws when they serve on juries.
Self-defense and the privilege of neces-
sity are modern-day applications of this
legitimate jury function.

While many state constitutions no
longer explicitly authorize jury nullifica-
tion, and some still do, the fact remains
that the jury still has the power of the
general verdict to decide the entire case.
Moreover, a jury’s verdict of acquittal is
final, and the jury cannot be punished for
its verdict, So “everything” cannot possi-
bly be considered until the jury also con-
siders the justness of the law, and even if
the law is just in the abstract, whether
applying that law in this particular case
would lead to a just result.

The only time the citizen will ever vote
on the application of areal law in real life
is when he or she serves on a jury.

PATRICIA MICHL
Sumner

CULTURE OF DISBELIEF
DISCOURSE, CONTINUED . . .

M Editor:

As much as Steve Burtchaell (May
1998) would like Bar News readers to
believe otherwise, my review of Stephen
Carter’s The Culture of Disbelief did not
argue that religion should be the only
source of moral authority for those who
would govern. Rather, I sought only to
echo Carter’s own concern that contem-
porary jurisprudence errs when it takes
religion out of the equation altogether.

Mr. Burtchaell drags out the tired old
argument that because religious belief
has historically been used as a motive for
unspeakable abuses of power, it should
not be trusted as a moral authority. By
that rationale, neither should we (rust
philosophy, psychology, literature, mu-
sic, art, science, economics or history
itself. No field of human exploration,
learning and conviction is exempt from
abuse by the unscrupulous or the mis-
guided.

Mr. Burtchaell asks us to contemplate
the horror behind such words as “Cru-
sade. Jihad. Inquisition. Pogrom. Holo-

It’s your choice.

Why not choose the best?

caust.” (Strange; I always thought of the
Pogroms and the Holocaust as outrages
againstreligion, notexcesses of religion.)
But for every Torquemada or Bloody
Mary Mr. Burtchaell can point to, I can
show him a Mohandas Gandhi, a Martin
Luther King or aDesmond Tutu, for whom
religious authority generated only the most
beneficial political and historical conse-
quences.

ROBERT C. CUMBOW
BELLEVUE

Editor:

Steve Burtchaell makes what he calls a
“short putt” and compares me with the
perpetrators of the Holocaust. He vilifies
me for reminding him in the March Bar
News that our government was founded
by a society steeped in a religious tradi-
tion. My evidence included the reference
in the Declaration of Independence to
God as the source of our rights to “Life,
Liberty and the pursuitof Happiness™ and
the statement in the Constitution that its
purpose is to “secure the blessings of
liberty.” 1 did not even mention that our
coin of the realm carries the inscription
“In God We Trust” or that the pledge of

Legal Professional Liability Division

800-299-4331
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allegiance ends with the words “one na-
tion under God.”

He states that it is evil to endorse reli-
gion as the wellspring of morality. The
Declaration of Independence, however,
states that our rights, including the rights
to life, liberty and the pursuit of happi-
ness, are granted to us by God. With this
language, the drafters of the Declaration
of Independence invoked God as their
authority for revolting against the tyr-
anny of King George. Certainly thisis not
the type of evil Mr. Burtchaell fears.

He cites the usual list of horrors over
the last millennium for his proof that
everything done in the name of God is not
good. While we can all agree with that
premise, the list does not prove that all
religion is evil nor that all religion inevi-
tably leads to evil.

Mr. Burtchaell does not deal with sev-
eral other incidents of more recent note.
For instance, the Soviet Union, commu-
nist China, Hitler and Pol Pot are respon-
sible for more than one hundred million
(100,000,000) documented murders dur-
ing this century. These regimes were all
atheistic tyrannies. One thing these tyran-
nies had in common was that they made a

TRADEMARK
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religion of their respective regimes. Per-
haps this is the evil Mr. Burtchaell fears.

If we are to continue as a democratic
society it is imperative that we continue
to debate issues of public policy. It chills
that debate to vilify those who partici-
pate, if only to remind us of our history.
Unlike atheistic tyrannies, in order to
remain a democracy, we must be tolerant
even of those with diverse ideas.

JAMES RIGBY
Seattle

MORE LETOURNEAU
Editor:

I laughed out loud at the end of Tom
Stahl’s June letter regarding Ms.
LeTourneau. Heck, why should they even
wait until the boy turns 16 before they
marry and raise their family? It can’t be
because that’s the law, since our oppres-
sive regulation of intergenerational love
and sex is what Mr. Stahl is complaining
about in the first place. Sounds like any
time’s the right time for true love, doesn’t
it?

Having prosecuted sex crimes for al-
most 10 years, I've watched many kids go
from getting screwed to being screwed
up, all at the hands of some “loving”
adult. Male or female, the 12- and 13-year-
olds get “courted” by the thirtysomethings,
who in turn get “courted” by the killjoy
State of Washington. It may be about
their genitals, butit’s the kids’ brains that
get scrambled up.

I’'m not sure what “traditional Ameri-
can values” Mr. Stahl is referring to, but
if he thinks ramming our kids into adult-
hood and parenthood for our own sexual
pleasure is one of them, no thanks.

LeTourneau is an opportunistic crook
just like any other. She’s where she be-
longs. Mr. Stahl, there is a difference
between living free and being free to have
sex with kids. Maybe it’s a distinction too

subtle for you to make. Luckily, most
jurors seem to grasp it.

MARK K. ROE
Everett

PuBLIC PERCEPTION OF
LAWYERS JUSTIFIED

Editor:

Dr. Christian Harris makes valid criti-
cism of the ethics review procedure for
lawyers in this state in the June Bar News.
As one of his examples, Dr. Harris de-
scribed how nothing happened to a law-
yer who lied in open court. The Bar would
do well to heed Dr. Harris” suggestion of
“adding a bit more of a draconian sting to
[the WSBA’s] window-dressing opera-
tion regarding professionals’ ethics.”

It only takes a couple of rotten apples to
make the whole barrel stink. As long as
dishonest and incompetent lawyers are
allowed to remain in our ranks, the public
perception of our profession shall remain
the same.

Discipline for violating certain Rules
of Professional Conduct (RPCs) does not
seem to be forthcoming very frequently.
Specifically, RPC 3.3 requires candor
toward the tribunal. The rule prohibits
false statements of fact or law, false evi-
dence, and failure to disclose controlling
legal authority adverse to the lawyer’s
position. Some firms actually reward law-
yers for this type of conduct. Dishonesty
in statements made to others or in discov-
ery tactics is prohibited by RPC 3.4, 4.1
and 8.4. As Dr. Harris suggests, lawyers
do not seem to be disciplined for dishon-
esty to other lawyers, witnesses or the
court.

It has been said that there is usually a
grain of truth in jest. We can expect law-
yer jokes to get increasingly bitter until
we do a better job of policing our own
ranks.

JOHN MERRIAM
Seattle

Readers are invited to submit letters of reasonable length to the editor. They should be typed on
letterhead and signed. Due date is the 15th of the month for the second issue following. The editor
reserves the right to select excerpts for publication or edit them as may be appropriate.
Signatures in excess of three names will be printed only in exceptional circumstances, at the sole

discretion of the editor.




Marg Fairhurst
Frcsident

THIS
SUNNY
SUNDAY

Think of opportunities that present

itting in my office on a féf]ﬂjf/}’t’j Oﬂllf ofce — Hﬂﬂ’jf/Zf 7%6”’ Remember, we are human.

sunny Sunday, receiv-
ing e-mails from attorneys sitting in their offices on this
sunny Sunday, I am reminded that we have to make
time to take care of ourselves and have fun doing the
things we love. It is easy to forget and, if we’re not
careful, another season will have zoomed by. The years
seem to go faster every year.

When you read this column, we will be half way
through our summer months. The courts will be getting
ready to take their August break. The days will still be
long and, we hope, sunny. Have you set aside some
time this year to take a break? Do you, as part of your
regular routine, take care of yourself? What are you
doing to keep yourself healthy and happy?

It is easy to forget ourselves because we are so busy
taking care of others — our clients, our families, our
friends. As lawyers we take on many responsibilities,
and we must meet those responsibilities. We have
many deadlines and we have to meet those deadlines.
There is a lot of pressure on us day in and day out to
meet all the demands of work and home. But if we don’t
take care of ourselves, we won’t be able to fulfill our
roles as stewards of justice.

We have to recharge our
batteries. We should strive to have balance in our life.
There is alot to be said for a good laugh and a good cry,
in remembering what you love to do and doing it, for
not putting off until tomorrow some of the fun you can
be having today.

Each of us has different ways of taking a time out for
ourselves. For some, it may be playing the piano; for
others a tough game of racquetball; some would take a
week at the beach doing nothing; others might climb
mountains; some would explore museums. It’s not
what we do that matters, and there is no one answer.
What is important, I think, is that we remember to pause
and think of what we love and take time to do it.

I am reminded of the poem “When [ am an old woman,
I will wear purple.” Think of what you would do when
you are old, and do it now. Think of opportunities that
present themselves only once — and seize them.

Right now, I am headed out the door to watch my niece
in the finals of her fastpitch softball tournament, on this
sunny Sunday.

July 1998
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Jan Michels

[ xecutive Director

THE WORLD OF

This is my month to report on what I see outside the
WSBA office: I'm leading up to my ambitious goal of
“synthesis™ in next month’s column. My first observa-
tion about the constituencies outside the WSBA olfice
is that it is a complex landscape. No graphic can depict
it; no diagram can describe it. I'll navigate this land-
scape as I see it with “co...,”" “com...” and “con...”
words, but most dominant is the word commitment.

With the blessed or cursed “person from Mars”™ per-
spective, [ have met and talked with representatives of
the various groups supporting the practice of law and
the legal profession in Washington. Whether division,
board, section, committee, local and specialty bar, or
member, most persons with whom I've visited ac-
knowledge the convolutions of the guiding structures
but are quick to also express the common “co... " words
of cooperation, consensus and collegiality about their
focus and support of the Washington State Bar. This
co-exists with the dynamic tension of “con...” words
like conflict, control, controversy and contention. While
sections work to define and refine substantive law, they
may not always agree with one another about what
constitutes complementary and competing interests.
While Boards were created to broaden participation
and scope in major initiatives, tasks or trends, there
may be conflict among their priorities and the role of
the WSBA to balance all interests. Committees have
been created by the WSBA Board of Governors to
explore issues, oversee projects or tasks, and/or advise

BAR LEADERS, BOARDS,
COMMITTEES, PANELS,
SECTIONS, YLD, MEMBERS...

“C...” WORDS

the BOG, but committee advice may not reconcile with
that of sections and boards. It takes all these constitu-
encies to coalesce ideas and interests into “best prac-
tices” and action plans. But even the best ideas can be
confounded without the grass-root support of bar lead-
ers and members. This complex architecture is hard to
support. My overwhelming observation is that this
environment depends on constant communication and
consideration of broadly collected facts to stay modern
and responsive.

On the other hand, everywhere I look and listen I hear
the powerful “co...” words of commitment and con-
sensus about the basic mission of the profession —
service to the public and the profession. This common
theme is a “hot” message when carried by the 23,000
members licensed to practice law in Washington!
WhatI've learned in working in this setting is to respect
issues-in-process; to allow the “co...” and “con...”
words to seek their balance; and to inform discussions
wherever staff, history or research can serve to illumi-
nate. Seen as a process, this configuration is vital and
inclusive, if perhaps a little overbuilt. The job of the
Executive Director and WSBA staff is to represent,
enliven and promote the “commitment™ and “service”
messages while supporting the decision and action
process.

I'll close with my usual messages: “Tell us how we're
doing” and “How can we be better?”

Communicate with me at janm@wsba.org

July 1998
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POST-BOLDT:

Tribal Rights to [Harvest She”Fish

The right of taking fish, at all usual and accustomed
grounds and stations, is further secured to said Indians, in
common with all citizens of the Territory, and of erecting

BY PHIL KATZEN & RIYAZ KANJI

temporary houses for the purposes of curing, .

Provided, however, That they shall not take shell fish from

any beds staked or cultivated by citizens . . . .

Article 111, Treaty of Medicine Creek, 10 Stat. 1132, December 26, 1854.

B ased on the above treaty language,

on January 28, 1998, the Ninth Cir-
cuit Court of Appeals upheld the rights of
20 western Washington Indian tribes to
harvest shellfish free from State regula-
tion.' In the latest installment of the con-
tinuing saga of United States v. Washing-
ton, colloquially known as “the Boldt
decision,” the Court held that tribes are
entitled to take up to 50 percent of the
harvestable amount of all species of shell-
fish found in the tribes’” “usual and accus-
tomed grounds and stations.” The deci-
sion applies to all types of shellfish found
on tidelands, including clams, cockles,
oysters and mussels, and it applies on
private as well as publicly owned tide-
lands. The decision also applies to shell-
fish found in subtidal or deep-water ar-
eas, including geoduck, crab, shrimp, sea
urchins, sea cucumbers, octopus, scal-
lops and squid.

The Court held that:

« Tribes are not limited to taking
only those shellfish that existed
here and were used by the tribes

» The tribes are not limited to
taking shellfish only by those
means used at treaty times —
they may take advantage of
modern fishing technology and
new markets that did notexistin
18547

* The tribes are not limited to
taking shellfish only from pub-
lic tidelands or waters — they
may go onto tidelands that were
sold by the State to private own-
ers long after the treaties were
signed.*

= On properties owned or leased
by commercial shellfish grow-
ers, tribes are not prohibited from
taking shellfish from natural
bedsthathave been enhanced by
the growers: growers may ex-
clude tribes only from those beds
they have entirely created by
their own labor where no natural
bed existed.’

16

at treaty times — the right of
taking fish reserves to the tribes
the right to engage in the activity
of fishing and is not limited as to
species.”
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The Court held that these conclusions
flow from the plain language of the trea-
ties and the understandings of both the
tribes and the United States at the treaty
negotiations.’

HISTORICAL BACKGROUND

For at least 3,000 years, Indian people of
western Washington have been fishing
people. At treaty time they exploited vir-
tually every aquatic animal in their envi-
ronment, including more than 100 species
of shellfish. There were no limits on their
rights to take any shellfish they desired.
They used shellfish as a staple of their
diet, in trade with Indians and non-Indi-
ans, as bait for other important fisheries.
as tools and medicines, and for myriad
other purposes. As shellfish were always
accessible, they could prove the differ-
ence between starvation and survival in
times of salmon shortages. All members
of the society. including persons too
young, too old or too infirm to engage in
the much more physically demanding
salmon fishing, could provide for at least
part of their own subsistence by digging
clams or taking oysters. By the time of the
treaties. Indians also made use of plants
and animals introduced by non-Indians
and took advantage of new technology as
it became available, and they sold shell-
fish and other fish to new markets occa-
sioned by the arrival of settlers.

During the treaty negotiations, Indians
insisted upon one overriding condition to
their cession of millions of acres of lands:
that they be allowed to continue their way
of life as fishing people. Governor Isaac
Stevens and the other United States treaty
commissioners realized that making that
promise was not only necessary Lo obtain
the tribes’ consent to the treaties, but also
served the United States’ interests in keep-
ing down the cost of the treaties and in
ensuring that Indians would continue to
supply shellfish and other fish to settlers.
The United States commissioners wrote
assurances into the treaties, promising
Indians that they would forever retain the
“right of taking fish™ at all their “usual




and accustomed grounds and stations.”
Nothing known to have occurred during
the treaty negotiations suggested that the
right of taking fish would be limited to
particular species, methods or markets
then available, although the tribes did
agree to share their fisheries “in common
with” citizens.

By 1854, there was a well-developed non-
Indian shellfish industry along the Atlan-
tic coast ol the United States and the
beginnings of a similar industry in
Shoalwater (now Willapa) Bay in Wash-
ington Territory. Two elements of the
shellfishing industry on the east coast had
long been in conflict. leading to numer-
ous court decisions and legislative enact-
ments. On one side were the citizens who
claimed a right to take shellfish (princi-
pally oysters at that time) from all natural
beds or banks, regardless of the owner-
ship of the tidelands, whose right to do so
was repeatedly upheld by courts and leg-
islatures up and down the east coast.”

On the other side of the conflict were
persons seeking to cultivate oysters as
their private property. Cultivators typi-
cally harvested oysters from natural beds
in one location and moved them to other
areas, either for storage until transport to
market was available (a “staked” bed), or
to grow to marketable size (a “cultivated™
hed).®

Conflicts arose between the two groups
when cultivators attempted to practice
their industry by transplanting oysters
onto existing natural beds and when mem-
bers of the public attempted to harvest
oysters that had been transplanted by cul-
tivators. The result of this conflict was the
establishment of rules that were uniform
in their basic provisions, however much
they might vary as to detail. Without
exception at the time of the treaties, the
right of the public to take from natural
beds was protected against encroachment
by cultivators.

The right of cultivators to the exclusive
use of their oysters was not always recog-
nized, however, leading to the failure of
the oyster cultivation industry in many
areas. Where legal protection was given
to cultivators, the industry flourished.
Such legal protection was, however, uni-
formly subject to two limitations: first,
that any shellfish beds created by cultiva-
tors be placed where no natural bed ex-
isted; and second, that the cultivators

mark the boundaries of their beds with
stakes or other visible signs showing the
extent of their exclusive area. If cultiva-
tors attempted to cultivate oysters where
a natural bed existed, the public was al-
lowed to take not only the natural oysters,
but the commingled oysters planted by
the cultivator. Thus, only the “artificial”
beds created solely by the labor of the
cultivator enjoyed legal protection.

These rules and practices were duplicated
in Washington Territory, both before and
after the treaties, and the United States
Commissioners were personally familiar
with them.® Thus, the United States com-
missioners understood that without spe-
cific legal protection for staked or culti-
vated beds, the public and Indians would
exercise their rights to take whatever oys-
ters they found, thus making a cultivation
industry impossible. Accordingly, they
wrole into the treaties a single exception
to the tribes’ right to take fish: “provided,

Cecelia Pell Bob
roasting cockle
clams on
Squaxin Island,
circa 1900

however, that they shall not take shell fish
from any beds staked or cultivated by
citizens.” The language of the proviso
was drawn directly from the treaty-time
shellfish industry and carried with it the
understanding prevalent in that industry.
Hence, in using such language, the treaty
commissioners knew that they were pre-
serving tribes’ rights to natural shellfish
beds, thereby keeping their word that,
under the treaties, the tribes would not be
excluded from their ancient fisheries.'"”

For many decades after the treaties, the
tribes continued to dominate the harvests
of clams, oysters, crab and other shell-

fish, Over time, however, the native Olym-
pia Oyster virtually disappeared from the
beaches of Puget Sound, falling to less
than one percent of its historic produc-
tion, mostly as a result of pollution from
pulp mills and overharvest. Pacific oys-
ters were imported into Puget Sound to
replace the native oysters and are now the
dominant oyster species, but natural
spawning of Pacific oysters in this area is
limited. The native littleneck clam has
not declined to the same extent as the
native oyster, but manila clams, acciden-
tally introduced with the Pacific oysters,
have spread naturally throughout much
of Puget Sound and have largely dis-
placed the native littleneck clams. Ma-
nilas have comprised over 80 percent of
the commercial clam production in recent
years.'" Meanwhile, the State sold the
best naturally producing shellfish tide-
lands in Puget Sound and then enforced
trespass and theft laws against tribal mem-
bers attempting to exercise their treaty

rights. Thus, before this litigation, tribal
shellfisheries had declined to a tiny por-
tion of the harvest in Washington.'?

COURSE OF THE LITIGATION

After the historic 1974 decision uphold-
ing tribal treaty fishing rights to salmon
and steelhead, Judge Boldt retained con-
tinuing jurisdiction to hear and determine
issues relating to other species of fish."
The shellfish litigation was filed by the
tribes in 1989 as part of that continuing
jurisdiction. Before trial, numerous par-
ties intervened as defendants, including
three separate groups of private tideland
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property owners and a group of commer-
cial shellfish growers, and the United
States joined the tribes as a plaintiff.

After extensive pretrial
preparation, including the
exchange of written di-
rect testimony of 27 ex-
pert witnesses, Judge Ed-
ward Rafeedie heard evi-
dence for 13 daysin April
1994 In December of that
year, he issued his first
ruling, holding that tribes were entitled to
take all species of shellfish to the same
extent as all other fish, excepting only
from artificial beds wholly created by
non-Indians, and regardless of the owner-
ship of the property on which the shellfish
were found. He then ordered a second
trial to resolve issues as to how the tribes’
rights were to be implemented.

The second trial took place in May 1995,
leading to the implementation decision in
Augustof that year, which was later modi-
fied after motions for reconsideration.'*A
final judgment was issued in December
1995. The implementation decision set
out a complex plan for implementing
tribal shellfish rights, including numer-
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ous procedural requirements for tribes to
follow in order to have access to privately
owned tidelands and the properties of

Pethaps the most fandamental doctrine applied by the conts fo
claims of freaty fishing rights 15 the ‘reserved rights’ doctrine. . .
[which] /fa/ﬂ’s_ that freaty fishing rights are pre-evsting rights
reserved by tribes, not grants of new rights by the United Stafes.

commercial growers. It also virtually
eliminated all tribal rights to shellfish on
existing commercial-grower properties by
redefining the meaning of the treaty term
“cultivated” for such properties only, so
that natural beds on those properties were
deemed “cultivated™ if a grower engaged
in any cultivation activities on them. The
district court devised this definition to
protect the growers from any hardship
that might have resulted from implemen-
tation of the tribes’ rights on their proper-
ties

The State and intervenor defendants all
appealed the basic treaty right determina-
tions made in the first decision. The tribes
and the United States cross-appealed from

f
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numerous aspects of the implementation
decision. After 1;200 pages of briefing,
and a three-hour oral argument, Judge
Trott wrote for a unani-
mous Ninth Circuit. The
decision upheld Judge
Rafeedie’s first decision,
thereby rejecting all of
defendants’ appeals. The
Court also upheld time
and manner conditions
Judge Rafeedie had
placed on tribal harvests
from private property as part of the imple-
mentation decision, but reversed the re-
definition of “cultivated™ as well as sev-
eral other aspects of the implementation
decision appealed by the tribes and United
States. Several implementation issues
were remanded to the district court for a
third trial. All parties have petitioned for
rehearing as to some aspect of the Panel’s
decision, with the State and some prop-
erty owners suggesting rehearing en
bane.'® The reasoning of the Court as to
some of the principal issues is described
below.

NEW SPECIES OF SHELL-
FISH, NEwW TECHNOLOGIES
AND NEwW MARKETS

Perhaps the most fundamental doctrine
applied by the courts to claims of treaty
fishing rights is the “reserved rights™ doc-
trine, first articulated in United States v.
Winans, 198 U.S. 371 (1905). That doc-
trine holds that treaty fishing rights are
pre-existing rights reserved by tribes, not
grants of new rights by the United States.
The Ninth Circuit reading of the reserved
rights doctrine begins with the fact that
tribes were not limited to taking any par-
ticular species of fish before the treaties.
Thus what tribes reserved was the right to
take any species of fish. The Court found
this interpretation consistent with the plain
language of the treaties, which simply
used the word “fish,” a word that has
“perhaps the widest sweep of any word
the drafters could have chosen.”"” Thus,
tribes are entitled to harvest newly intro-
duced species that have replaced native
shellfish as well as species that formerly
may not have been considered valuable.

The Ninth Circuit applied the same rea-
soning to the State’s claim, for example,
that tribes could not use modern diving
gear to harvest geoduck in deep water
because they had not harvested geoduck




in such locations before the treaties. The
Court noted that the treaties contain “no
mention of any . . . technology-based
restrictions on the Tribes’ rights.”"® The
Court further held that the *“usual and
accustomed grounds and stations™ apply
uniformly to where tribes may take fish;
nothing in the treaty language or the ne-
gotiations suggests that separate usual
and accustomed areas must be shown for
each species of fish."

PRIVATELY OWNED
TIDELANDS

The State and private property owners
argued that the right to fish “in common
with citizens” means that tribes could
have access only to the same tidelands as
the non-Indian public. The Court held
that such an interpretation of “in common
with™ has been rejected many times by
the Supreme Court, which has specifi-
cally upheld the tribes™ rights to cross
private property to exercise treaty fishing
rights.” As early as 1905, the Supreme
Court recognized that an interpretation
limiting tribes’ rights to those held by the
non-Indian public would mean the tribes
had reserved nothing by the treaties, while
giving up their rights to millions of acres
of land.”

The property owners further argued that
those earlier fishing decisions applied
only to free-swimming fish, such as
salmon, not to clams or oysters embedded
inor affixed to the soil of privately owned
tidelands, which are the personal prop-
erty of the tideland owner under State
law. This argument was rejected, as well,
because state law property concepts can-
not override lederal treaty rights.**As the
district court also found, at treaty times

shellfish embedded in tidelands were
treated the same as free-swimming fish,
and tidelands were used for stake netting

As early as 1905, the Supreme Contt rec-
ogmized that an interpretation limiting
Fribes rights fo those held by the non-In-
dinn pubfic would mean the Fribes had re-
served nothing by the freaties, while giving
up their rights fo millions of acres of land.

and other forms of salmon fishing, so
there was no reason to distinguish be-
tween free-swimming and embedded
shellfish.** Additionally, more than a
decade after the State began selling its
tidelands in Puget Sound, the 1907 Leg-
islature passed a statute that would have
given private tideland owners exclu-
sive rights to shellfish beds on their
tidelands, provided they complied with
certain requirements. House Bill No.
373, Session of 1907. The Legislature’s
action shows that private tideland own-
ership was not considered to carry with
it an automatic right to exclude the
public from natural shellfish beds. Gov-
ernor Albert Mead vetoed the bill, say-
ing in his veto message, “Clams are
fish. Fish are ferae naturae; therefore,
wild animals.” House Journal of The
Eleventh Legislature at 106. He went
on to explain that the bill had to be
vetoed because it not only interfered
with the historic rights of the public to
take shellfish from natural beds, but
also failed “to recognize the sacred pro-
visions of treaty rights” unless an ex-
emption were included for Indians who
“were dependent upon their harvests

July

from the clam beds for a livelihood.” /4.
at 109.

Finally, the property owners argued that
all privately owned tidelands were per se
“staked or cultivated” beds. The Court
rejected this contention because, as de-
scribed above, such was not the under-
standing of those terms at treaty times.
The Court also noted that this interpreta-
tion would leave the tribes with little or
no access to clams or oysters, thus frus-
trating the intent of the parties to the
treaties to preserve the tribes’ access to
shellfish.*

NATURAL BEDS oN COMMER-
CIAL-GROWER PROPERTIES

The commercial shellfish growers as-
serted that any shellfish bed that has been
improved in any fashion by the actions of
a grower is “cultivated” within the mean-
ing of the treaty terms and, therefore,
outside the scope of the tribes’ harvest
rights. Under that definition, all natural
shellfish beds could become cultivated,
thus leaving the tribes no natural beds
from which to harvest. The Ninth Circuit
rejected this interpretation for many of
the same reasons it rejected the private
property owners™ arguments that all pri-
vately owned tidelands were “staked or
cultivated.”
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BALANCING OF INTERESTS

The Ninth Circuit’s decision does not
mean that the tribes have the right to take
shellfish wherever and whenever they
want without regard for the interests of
others. The Court upheld many of the
time and manner restrictions imposed by
the district court with respect to tribal
harvesting from private property. For ex-
ample, the tribes must give property own-
ers ample notice of their intent to harvest;
they must limit the number of tribal mem-
bers who may harvest; they may gener-

ally harvest from any particular property
for only five days out of the year; and their
means of access to the tidelands is strictly
limited.* The tribes must also limit their
harvests to no more than 50 percent of the
harvestable shellfish on each property
owner’s tidelands and abide by strict shell-
fish sanitation guidelines to protect hu-
man health.”

CONCLUSION

Tribes have been exercising their treaty
shellfishing rights since the districtcourt’s
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final judgment in 1995. Tribes are now
taking significant quantities of crab,
shrimp, geoduck, sea urchins, clams and
oysters. Thus, tribes have moved one
step closer to fulfilling the promise of the
treaties: they have access to nearly the
full diversity of aquatic resources upon
which their societies have always de-
pended. As was true for centuries, shell-
fish are again playing a crucial role in
sustaining Indian people.
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BY CRAIG A. FIELDEN

n June 11, 1998, a set of comprehensive amendments to

Washington’s Deed of Trust Act, chapter 61.24 RCW (the
Act), took effect. Although the Act has undergone minor revi-
sions since its original enactment in 1965, the 1998 amendments
are the first wholesale changes to the Act. The 1998 amendments
revise 12 of the 14 sections of the prior Act, create four new
sections, and modify RCW 7.28.300 (quieting title against a real
property security lien) and RCW 7.60.020 (appointment of a
receiver).

The new Act makes numerous substantive changes in the law
of real property financing and nonjudicial foreclosures. In addi-
tion, the new Act contains several provisions which simply
codify prior existing practices or clarify ambiguities under the
old statute. This article provides only a thumbnail sketch of the
most significant substantive changes and clarifications. The
practitioneris advised to carefully review the amended Act in its
entirety.

ANTI-DEFICIENCY PROVISIONS
Among the most notable of the 1998 amendments are the new
Act’s anti-deficiency provisions, i.e., the rules regarding the
extent to which borrowers and guarantors are liable for a defi-
ciency after a trustee’s sale. A “deficiency” is that portion of the

obligation secured by a deed of trust that remains unsatisfied if

the proceeds realized at a trustee’s sale are insufficient to retire
the whole debt. These modifications were accomplished in part
through new definitions. For example, the amended Act specifi-

35 6%

cally distinguishes between a “borrower,” “grantor” and “guar-
antor.” In short, a guarantor cannot also be a borrower. Since the
amended Act treats borrowers and guarantors differently with
respect to their potential liability for a deficiency judgment, this
distinction prevents a lender from requiring the same person to
act in both capacities in an attempt to circumvent the statutory
limitations on post-sale liability. The Act does not, however,
preventa guarantor from being a grantor under adeed of trust that
is given to secure the borrower’ s note, provided the grantoris not
also a borrower.

The definition of “guarantor™ also requires a written guaranty
of the debt separate from the deed of trust. This prevents a
guaranty from arising inadvertently. For example, a borrower
who transfers property that secures a recourse loan and who is
not released by the lender may remain personally liable for the
debt, even though the debt may be assumed by the transferee.
The requirement of a written guaranty precludes this borrower
from becoming a guarantor, which would otherwise cause the
borrower to lose the anti-deficiency protections provided to
borrowers under the new Act. Similarly, persons liable on a debt
by reason of apparent or implied authority could also be consid-
ered guarantors if a written guaranty of the debt was not required.
Also, under this new definition of guarantor, if a non-borrower
grantor’s deed of trust contains a payment covenant, the grantor
is not automatically considered a guarantor for the purpose of
determining the potential extent of the grantor’s post-sale liabil-
ity.
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The majority of the changes to
the anti-deficiency provisions of
the Act are contained in the
amended RCW 61.24.100. Un-
der the prior version of that sec-
tion, the borrower had no per-
sonal liability for a deficiency
following a trustee’s sale. Under
the new Act, however, if the underlying
obligation is a “commercial loan™ (de-
fined as a loan that is not made primarily
for “personal, family or household pur-
poses’), and the deed of trust does not
encumber the borrower’s principal resi-
dence on the date of the trustee’s sale, a
lender who purchases the property at such
sale now has limited recourse against a
borrower. Specifically, if and to the ex-
tent the “fair value™ (another newly de-
fined term) of the property as of the date
ofthe trustee’s sale is less than the amount
of the debt, and regardless of the amount
of the lender’s bid, the lender may obtain
a judgment against the borrower (a) for
the wrongful retention of any rents, insur-
ance proceeds or condemnation awards
that are owed to the lender, and (b) to the
extent such difference is caused by waste
to the property committed by the bor-
rower after the date the deed of trust is

A borrower who transfers property that
secures a recourse loan and who is not

released by the lender may remain per-
sonally liable for the debit....

granted. Both of those provisions also
apply to the deed of trust grantor (who
may or may not be the borrower). In both
cases, the liable party must have been
given the statutory notices of the foreclo-
sure, and the action must be brought within
one year after the date of the trustee’s
sale, as opposed to the normal six-year
statute of limitations. The one-year pe-
riod is extended to the point that action is
tolled by bankruptcy or any other debtor
protection statute. In order to provide
flexibility for settlements, the amended
section states that an agreement by the
borrower or grantor to extend the one-
year period will be effective if it is in

writing and entered into after the notice of

foreclosure is given.

The amended Act also provides that a
trustee’s sale under a deed of trust secur-
ing a commercial loan not preclude an

action to collect or enforce any
obligation of a borrower or guar-
antor if that obligation, or the
“substantial equivalent” of that
obligation, is not secured by the
deedoftrust. RCW 6 1.24.100(10).
Thus, the parties may segregate
liabilities into those that may be
included in the lender’s bid price and,
therefore, recovered from the sale if the
lender is outbid, and those that will sur-
vive a trustee’s sale. For example, ad-
vances made by the lender prior to fore-
closure to remediate a release of hazard-
ous substances can be secured while the
borrower’s liabilities for contamination
thatis notdiscovered until after the lender
owns the property are not. Because of the
“substantially similar” qualification, how-
ever, the lender cannot both secure a
specific obligation aned require the bor-
rower to execute an unsecured indemnifi-
cation and cause that obligation to sur-
vive the sale.

The amended RCW 61.24.100 also
clarifies the scope of a guarantor’s liabil-
ity for a post-sale deficiency, an issue
which the Washington courts have de-
clinedtoresolve. E.g., Glenham v. Palzer,
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58 Wn. App. 294, 298 n.4, 792 P.2d 551
(1990); Thompson v. Smith, 58 Wn. App.
361,367 n.4,793 P.2d 449 (1990). Under
the new Act, the guarantor of a commer-
cial loan is liable for a deficiency judg-
ment, but only if the guarantor was given
the same statutory notices as are required
to be given to the borrower and the action
is brought within the limitations period
applicable to the borrower and grantor. In
any such action, the guarantor may plead
the “fair value™ of the property as a de-
fense to some portion of or all of its
liability. Under this defense, the
guarantor’s liability is equal to the debt as
of the sale date, less the greater of the
successful bid amount or the fair value of
the property sold at the sale, plus interest
on the amount of the deficiency from the
sale date at the rate provided in the appli-
cable loan documents, plus such costs,
expenses and fees as are agreed to in the
guaranty. If any other collateral for the
same debt is sold prior to the entry of the
deficiency judgment, the fair value of that
property is added to the other fair values
for the purpose of determining the extent
of the guarantor’s liability. This “fair
value™ defense avoids the inequities of a
double recovery that would otherwise
result from a successlul bid thatis signifi-
cantly less than both the debt and the
value of the property.

Finally, as long as the guarantor is not
a borrower, the guaranty itself may be
secured by adeed of trust. A trustee’s sale
under such a deed of trust extinguishes
the liability of the guarantor under the
guaranty to the same extent a borrower’s
liabilities are terminated by a trustee’s
sale. If the foreclosed property is the
guarantor’s principal residence, however,
the guarantor has the first right to the sale
proceeds in an amount equal to the home-
stead exemption, which, under RCW
6.13.030, is the lesser of $30,000 or the
guarantor’s equity in the property.

OTHER REMEDIES

Washington prohibits a “concurrent
action” on the same debt in the context of
ajudicial ornonjudicial foreclosure. RCW
61.12.120, 61.24.030(4). A new subsec-
tion (2) to RCW 61.24.100 makes clear
that by taking a deed of trust, a lender is
not precluded from bringing another type
of action prior to commencing a trustee’s
sale. In other words, Washington has no
“security first” rule. In addition, if the

other action has been concluded and any
portion of the debt remains outstanding,
the lender may therealter judicially or
nonjudicially foreclose a deed of trust.
This should avoid concerns over whether
a lender is precluded from obtaining a
“pre-foreclosure deficiency™ against the
borrower because it may not seek a per-
sonal judgment alter a trustee’s sale is
held. While these provisions were not
previously codified, neither represents a
departure from existing law.

BANKRUPTCY CONCERNS

Another significant provision of the
new Act attempts to circumvent a com-
mon bankruptcy problem by specifically
defining the exact time when a trustee’s
sale is deemed “final.” In Washington,
the recording of a deed is required to
complete the transfer of title to real prop-
erty. As a result, between the time of a
trustee’s sale and the time the deed is
recorded, legal title to the property re-
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mains with the grantor while equitable
title passes to the purchaser. Ordinarily,
the separate legal and equitable titles to a
foreclosed property are reunited upon re-
cording of the trustee’s deed, except in
cases where a bona fide purchaser inter-
venes before the beneficial owner
can perfect its legal title by re-
cording the trustee’s deed. Under
Butner v. United States, 440 U.S.
48,998.Ct.914,59L.Ed.2d 136
(1979), these same race-notice
principles apply in bankruptcy
cases which involve Washington
real property.

Where a bankruptcy is filed af-
ter the conclusion of a trustee’s
sale, but before the trustee’s deed
is recorded, four sections of the
Bankruptcy Code — Sections 362(a), 541,
544(a)(3), 549(a) — operated to produce
a result which is inconsistent with
Washington’s strict race-notice approach
to legal title. These four sections of the
Code combined to bring the foreclosed
property into the bankruptcy estate, stay
the recording of the trustee’s deed, and
permit the bankruptcy trustee to avoid the
transfer of the debtor’s equitable interest
in the property. See, e.g., In re Williams,
124 B.R. 311 (Bankr. C.D. Cal. 1991); In
re Walker, 861 F.2d 597 (9th Cir. 1988).

The amended RCW 61.24.050 attempts
to avoid this result by providing that a

Washington law

provides that the

trustee’s sale is “final”
as of the time and date
the trustee accepts a bid,
provided the trustee’s
deed is recorded within
15 days. This “relation

L BT i

back™ approach follows
a similar 1993 attempt
by the California legislature to circum-
vent the same bankruptcy concern.
California’s relation back statute, Sec-
tion 2924h(c) of the California Civil Code,
has been tested and proven effective in at
least two cases, Inre Engles, 193 B.R.23
(Bankr. S.D. Cal. 1996), and In re Gar-
ner,208 B.R.698 (Bankr.N.D. Cal. 1997).
The California approach successfully
avoids the automatic bankruptcy stay
because Section 362(b)(3) of the Code
excepts from the stay certain acts to per-
fect an interest in property to the extent
that the trustee’s rights and powers are

foreclosure of
agricultural
property must be
accomplished
judicially....

service standards

720 Olive Way, Suite 1212
Seattle, WA 98101

Phone: 206 292-7122

Fax: 206 292-7122

E-Mail: WadeD@seabury.com

Make Your Next Move a Strategic One
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¢ Quotations at no cost or obligation
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Contact Deborah Wade at (206) 292-7146
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subject to such perfection
under Section 546(b) of the
Code. Section 546(b), in
turn, gives effect to state
law provisions permitting
retroactive perfection.

2 sl i

EXCLUSION OF

AGRICULTURAL LAND

In order to provide farmers and other
owners of agricultural property facing
foreclosure the opportunity to harvest
seasonal crops from their land, Washing-
ton law provides that the foreclosure of
agricultural property must be accom-
plished judicially. thus allowing the land-
owner a longer foreclosure process as
well as a one-year redemption period. To
accomplish this result, the prior version
of RCW 61.24.030 required thata deed of
trust, as a prerequisite to being
nonjudicially foreclosed, contain a state-
ment that the secured property “is not
used principally for agricultural or farm-
ing purposes.” This language, however,
left open several questions. Are “farming
purposes” different from “agricultural
purposes”? May a deed of trust be fore-
closed nonjudicially if it contains the re-
quired statement but the land is actually
used for agricultural purposes? And what
happens if the use of the land changes
after the execution of the deed of trust?

Under the amended RCW 61.24.030, a
deed of trust must still contain a statement
that the property is not used for agricul-
tural purposes if it is to be foreclosed
nonjudicially. The term “farming” has
been eliminated due to its ambiguous
meaning. In addition, the term “agricul-
tural purposes” has been specifically de-
fined as “an operation that produces crops,
livestock, or aquatic goods.” This defini-
tionis consistent with an approach usedin
other security contexts, most notably in




the proposed new Article 9 of the Uni-
form Commercial Code. See Draft Revi-
sion of Uniform Commercial Code Ar-
ticle 9 — Secured Transactions; Sales of
Accounts and Chattel Paper, §§ 9-102(3).
(23), (29): and 9-105(c¢).

The new statute also requires that, in
addition to the statement that the encum-
bered property is not used for agricultural
purposes, the property is not in fact so
employed. To this end, the revised RCW
61.24.030 requires that if the statement
is false as of both the date the deed of
trust was granted and the date of the
trustee’s sale, the property must be fore-
closed judicially. Thus, a nonjudicial
foreclosure is allowed if the statement
is true as of either of those two dates.
This prohibits the grantor from changing
non-agricultural property to an agricul-
tural use in an attempt to circumvent the
beneficiary’s contractual right to fore-
close nonjudicially. However, if the prop-
erty was originally used for agricultural
purposes but its use changes during the
term of the deed of trust, the deed of trust
may be amended to include the non-agri-
cultural use statement, thus providing to
the beneficiary the remedy of nonjudicial
foreclosure.

TRUSTEES AND THE
FORECLOSURE PROCESS

In 1981, the Act was amended to allow
any “domestic corporation™ to act as a
trustee. Since that amendment, a number
ol out-of-state entities with no physical
presence within the state have been incor-
porating in Washington for the sole pur-
pose of acting as trustees in nonjudicial
foreclosures. Unlike the other parties au-
thorized to act as trustees under the Act
(e.g., title companies insuring Washing-
ton property, Washington attorneys, cer-
tain regulated financial institutions, etc.),
these out-of-state entities are essentially
unregulated and may offer the grantor no
in-state contact. This can be especially
burdensome on the unrepresented home-
owner who is unsophisticated in real es-
tate matters and is facing a nonjudicial
foreclosure. To rectify this problem, the
modified RCW 61.24.010 requires that at
least one officer of a domestic corpora-
tion trustee be a Washington resident.
The amended RCW 61.24.030 also re-
quires trustees to maintain a street ad-
dress in Washington prior to the date of
the notice of trustee’s sale through the

trustee’s sale for purposes of personal
service of process.

Another change concerns successor
trustees. Underthe prior RCW 61.24.010,

the beneficiary could appoint a successor

trustee atits discretion. Under the amend-
ments to that section, any such appoint-
ment is deemed an automatic resignation
of the predecessor trustee. This elimi-
nates the previous requirement that the
predecessor trustee resign, which simply
complicated the process and increased

the costs, particularly when the original
trustee was difficult to locate.

The amended Act also makes several
significantchanges and numerous smaller
changes to various aspects of the foreclo-
sure process, including codifying the ex-
isting practice of allowing the benefi-
ciary to “credit bid” the amount of its debt
at the trustee’s sale (RCW 61.24.070),
creating specific procedures for the han-
dling of surplus sales proceeds (RCW
61.24.080), and providing that certain

Make Your Family Law Cases Easier!
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anti-competitive efforts to interfere with
the bidding process at trustees’ sales are
violations of the Washington Consumer
Protection Act (new section).

PERSONAL PROPERTY

If a deed of trust with security agree-
ment provisions encumbers both real and
personal property, the trustee may fore-
close on the personal property as part of
the trustee’s sale pursuant to the UCC.
RCW 62A.9-50(4). The amendments to

RCW 61.24.020 codify this existing prac-
tice in the Deed of Trust Act, as well, by
explicitly authorizing the trustee to sell
the grantor’s interest in the personal prop-
erty secured by the deed of trust. For
consistency, the revised RCW 61.24.050
recognizes that the trustee’s deed trans-
fers all of the grantor’s interest in both the
real and personal property sold at the
trustee’s sale.

OTHER AMENDMENTS
The bill signed by Governor Locke

The Law Firm of

(GOrDON, THOMAS, HONEYWELL,
MaiANCA, PETERSON

& DAHEIM, PLLC.

is pleased to announce

VALARIE S. ZEECK
FRANK E. CUTHBERTSON
and
JULIANA T. KENDALL
have joined the Firm
and

CHARLES W. BEGG

has been named Executive Director

2200 Wells Fargo Plaza Tacoma, Washington 98401 (253) 572-5050
2101 One Union Square Seattle, Washington 98101 (206) 447-9505
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also contains minor, technical amend-
ments to two related statutes. First, a
modified RCW 7.60.020 ensures that a
deed of trust can be removed from record
title if the debt that it secures is barred by
the statutes of limitations. Second, a
change to RCW 7.60.020 clarifies that a
receiver may be appointed under an as-
signment of rents when the lender holds a
deed of trust as opposed to a mortgage,
and no showing of danger or injury to the
property is required.

PRACTICE TIPS

The following is a non-comprehensive
list of items that the practitioner should
keep in mind in light of the new Act:

* Given the difference in potential li-
ability after a trustee’s sale, the parties
should determine whether a given person
or entity should be a borrower or a guar-
antor in a commercial loan.

* If the borrower and property owner
in a commercial loan are different per-
sons, the parties should consider whether
or not the grantor should also execute a
separate guaranty and whether or not the
deed of trust should secure the note or the
guaranty.

* Deed of trust language regarding the
non-agricultural use of the property should
be amended to comply with the new re-
quirements.

* Non-recourse “carveouts”™ should
include waste to the property and the
borrower’s wrongful retention of any
rents, insurance proceeds or condemna-
tion awards that are pledged to the lender.

« Although “waste,” as used in this
statute, refers to that term as defined at
common law, a deed of trust might never-
theless specify without exclusion those
acts or omissions that could be so charac-
terized.

* Forms that include the statutory no-
tices given for default, foreclosure and a
trustee’s sale should be modified to in-
clude the new requirements.

* Documents for commercial loans
should state that the proceeds may not be
used for personal, family or household
purposes.

The lender should include in a deed of
trust and guaranty the obligation of the




borrower, grantor and guarantor to pay
the costs of any property appraisals that
may be obtained in connection with a suit
for a deficiency judgment.

¢ Thelendershouldinclude inthe guar-
anty an obligation to pay interest on the
deficiency from the date of the trustee’s
sale and after any judgment is rendered
until paid and the costs, expenses and
expert witness and attorneys’ fees it in-
curs in obtaining and collecting the judg-
ment.

* The lender should consider exclud-
ing from the obligations secured by the
deed of trust certain matters that are not
likely to be discovered or expenses that
are not likely to be incurred until after the
foreclosure in order to preserve its rights
to recover them against the borrower af-
ter a trustee’s sale.

* A deed of trust or other instrument
should include an assignment of rents,
insurance proceeds and condemnation
awards to the lender as part of the security
for the loan and address how those funds
are to be paid, held and applied.

= Arepayment guaranty shouldinclude
payment obligations that are in addition
to principal and interest, such as those
arising because of waste or the wrongful
retention of rents, insurance proceeds or
condemnation awards.

Your convenient

Dr. David W. Betts

Practice of
Optometry
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= Some of the typical qualifications to
real estate security enforceability opin-
ions should be revised in light of the
clarifications provided by the amendment.

* Since the amendment requires the
borrower — as well as the grantor — to
receive the statutory notices of default,
foreclosure and trustee’s sale, and condi-
tions a lender’s rights to a deficiency
judgment against a guarantor upon such
person also being given those notices, the
lender should ensure that the address of
each of those parties is stated in the loan
documents.

* The parties should address the extent
to which the guarantoris to have aright to
reimbursement against the borrower if
the guarantor becomes subject to a defi-
ciency judgment.

Craig A. Fielden is an attorney with
Stoel Rives LLp, where he practices pri-
marily in the areas of real estate finance,
development and leasing. He would like
to thank Gordon Tanner, chair of the
committee that drafted the 1998 Deed of
Trust Act amendments, and David
Rockwell, chair of the subcommiittee that
addressed post-foreclosure liability, for
their help in the preparation of this ar-
ticle, and David Levant for his assistance
with the bankrupicy portions of this ar-
ticle.
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Reso‘ving DisPutes Outside
the Courthouse

As part of National Law Day, May 1,
U.S. Attarney General Janet Reno asked
the states’ attorneys general to join her in
promoting dispute resolution programs
that offer alternatives to expensive trials
and ease the burdens on our court sys-
tems. Washington Attorney General
Christine Gregoire prepared this article
highlighting one of the state’s successful
dispute resolution programs.

BY CHRISTINE GREGOIRE
ATTORNEY GENERAL

Picture two angry high school students
onthe verge of adangerous and explosive
showdown. Now, picture the same two
boys talking through and resolving their
differences with the help of their peers
and a trained mediator. This is not a
fictional account. It is a true story with a
happy ending, thanks to the peer media-
tion LASER program (Lawyers and Stu-
dents Engaged in Resolution), in which
lawyers, educators and students join forces
to prevent youth violence in our middle
and high schools. Students ready to come
to blows can use peer mediation to avoid
violence, and students suspended for vio-
lence can return to school, make amends
and learn how to avoid violence to re-
solve future disputes.

As a result of programs like LASER,
more young people are developing a grow-
ing appreciation of how their actions im-
pact others. But if dispute resolution
teaches kids how to solve their problems
peacefully, then shouldn’t this be a valu-
able lesson for the rest of this lawsuit-
happy society?
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“Then it’s settled: decaf americano on
Mondays and Wednesdays, double mocha
on Tuesdays and Thursdays. On Fridays
it's chai for everyone.”

National Law Day on May | provided
us with an opportunity to celebrate and
reflect upon the role of law in our society.
In keeping with that tradition, I supported
U.S. Attorney General Janet Reno’s ini-
tiative to use Law Day to advance the
cause of dispute resolution and the many
beneficial ways programs like LASER
serve our communities and our system of
justice as a whole.

Asanalternative to expensive and time-
consuming litigation, there is no cookie-
cutter approach to dispute resolution. Pro-
grams come in all shapes and sizes, but
the common goal is to solve problems. In
its purest form, isn’t that the most basic
obligation lawyers have to the people
they represent?

It is time for all of us to look back to
those days when the town lawyer helped
to preserve civility, relationships and the
spirit of community by attempting to help
people settle their differences before fil-
ing suit and going to trial. Times have
changed, but we should be working to
recapture thatinformal approach by help-
ing people create solutions that suit their
unique needs and circumstances.

More often than not, dispute resolution
is far more satisfying because it allows
people to control how decisions are made,
rather than giving control away to the
judge or jury.

With the huge costs associated with
litigation in money, time and energy, there

are no winners. In one way or another we
all lose. But dispute resolution, in what-
ever form it is used, preserves individual
dignity, inspires creative solutions, and
minimizes the burdens on our court sys-
tems.

As with all innovations, however, we
should not take the gem of dispute resolu-
tion and exploit it into a highly formal-
ized, expensive process. It should be used
as soon as possible in a dispute, thereby
avoiding and eliminating the need for
excessive and expensive formal discov-
ery. Keeping it simple is the key to suc-
cess. We should not turn a good idea
upside down by overthinking and over-
complicating the process.

Dispute resolution programs in Wash-
ington run the gamut from mediation to
neutral evaluation to youth-violence con-
flict resolution in schools to conflict-pre-
vention techniques incorporated into com-
munity policing. The list is as long as the
creativity of the community.

Please join me in supporting these pro-
grams and making a commitment to get
involved. For more information about
dispute resolution services in your com-
munity, contact your courts, local com-
munity groups or the Attorney General’s
Dispute Resolution Coordinator, Mary
Barrett, at 360-664-2475.




TRUST ACCOUNT OVERDRAFT NOTIFICATION AGREEMENT
BANK PARTICIPATION LIST

(May 28, 1998)

Pursuant to Rule 13.4 of the Rules for Lawyer Discipline and an amendment to RPC 1.14(a) (both effective March
1, 1991) lawyer trust accounts can be maintained only in financial institutions which are approved because they have
filed with the Disciplinary Board an agreement to report to that Board in the event any properly payable instrument
is presented against a lawyer trust account containing insufficient funds, whether or not the instrument is honored.
Following is a list of all approved financial institutions as of May 28, 1998. Direct inquiries regarding the list to the
Disciplinary Board, ¢/o Counsel to the Disciplinary Board, Washington State Bar Association, 2101 4th Avenue, 4th
Floor, Seattle, WA 98121-2330, (206) 727-8280.

American First National Bank

American Marine Bank

American National Bank

Asia Europe Americas Bank

Baker Boyer Bank

Bank Northwest

Bank of Bellingham

Bank of California

Bank of Fairfield

Bank of Grays Harbor

Bank of Latah

Bank of Northshore

Bank of Pullman

Bank of Sumner

Bank of the Pacific

Bank of the West

Bank of Vancouver

Bank of Whitman

Bellingham National Bank

Cascade Community Bank

Cashmere Valley Bank

Centennial Bank

Central Washington Bank

Central Valley Bank, N.A.

Charter Bank

Citizens First Bank

Citibank

Coastal Community Bank

Columbia Bank

Columbia National Bank

Columbia Savings Bank, Federal Savings
Bank

Columbia Trust Bank

Commerce Bank of Washington, N.A.
Commercial Bank of Everett
Community First Bank

Continental Savings Bank

Coulee Dam Federal Credit Union
Cowlitz Bank

Credit Union Puget Sound

Edmonds National Bank

Enterprise Bank of Bellevue, N.A.
Evergreen Bank

Farmers and Merchants Bank
Farmers State Bank

First Community Bank

First American State Bank

First Bank of Washington

First Savings Bank of Renton

First Federal Savings Bank of Washington
First Heritage Bank of Snohomish
First Independent Bank, Downtown Office
First National Bank of Port Orchard
First National Bank in Spokane
Frontier Bank/Branch Operations
Gesa Credit Union

Global Federal Credit Union

Grant National Bank

Great Northwest Bank, A Savings Bank
Great Western Bank

Harbor Bank

Heritage Bank

Harbor Community Bank

Home Security Bank

July

Horizon Bank

Horizon Credit Union

Industrial Credit Union

Inland Northwest Bank

Intalco Employees’ Credit Union

InterWest Savings Bank

Islanders Bank

Issaquah Bank

Key Bank of Puget Sound

Key Bank of Washington

King County Medical Society Credit
Union

Kitsap Bank

Kittitas Valley Bank

Klickitat Valley Bank

Metropolitan Federal Savings and Loan
Association of Seattle

Mid State Bank

MLt. Rainier National Bank

National Bank of Bremerton

National Bank of Tukwila

North Cascades National Bank

North Pacific Bank

North Sound Bank

Northwest Community Bank

Northwest National Bank

Northwestern National Bank

O Bee Credit Union

Olympia Credit Union

Olympic Savings Bank

Continued on next page
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Pacific First Bank, FSB Puyallup Valley Bank

Pacific Northwest Bank Redmond National Bank

Pacific One Bank Riverview Savings Bank

Pend Oreille Bank San Juan County Bank

Peoples State Bank Seattle-First National Bank

Pioneer National Bank Security Pacific Bank Washington, N.A.
Pioneer Savings Bank Security State Bank

Prairie Security Bank Silverdale State Bank

Prime Pacific Bank, N.A. Skagit State Bank

Public Employees Credit Union Snocope Federal Credit Union

Puget Sound Bank Social and Health Services Federal Credit

“Service With Integrity”

Purchaser of Structured Cash Flows

* Real Estate Contracts and Notes with Deeds of Trust
*Business Notes
*Structured Settlements
*Lottery Winnings
We lend our expertise to facilitate various transactions by providing funding for Section 103/
Exchanges. Liquidation of Estate Assets, elc.

Please contact us for a free, no obligation quote regarding the current cash value of your receivable.
Written evaluations of Structured Cash Flows available for a nominal fee.

Sam E. Barker, Esq.
Phone: 1-800-929-1108 or (253) 473-0899 President

Increase Your Caseload! Advertise These Numbers. .

1-800-BANKRUPT

This 800 Numibber Is Available For You

1-800-CRIMINAL

This 800 Number Is Available For You

1-800-DISABILITY

This 800 Number Is Available For You

For further information on how to obtain exclusive use of
these numbers in your area code, please call:
1-800-BANKRUPT - 1-800-CRIMINAL - 1-800-DISABILITY
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Union Sound Banking Company
Sound Savings and Loan Association
Spokane Catholic Credit Union
Spokane Police Credit Union
Spokane Postal Credit Union
Spokane Teachers Credit Union
State National Bank of Garfield
Sterling Savings Association
Summit Savings Bank
Timberland Savings Bank
Towne Bank of Woodinville
Twin County Credit Union
Twin Harbors Credit Union
U.S. Bank of Washington
United Health Services Credit Union
United Savings and Loan Bank
United Security Bank
Valley Commercial Bank
Valley Community Bank
Viking Community Bank
Washington Federal Savings and Loan

Association
Washington First International Bank
Washington Mutual Savings Bank
Washington State Bank
Washington State Bar Association Credit

Union
Washington Trust Bank
Wells Fargo Bank
Whatcom State Bank
Wheatland Bank, The
Whidbey Island Bank
Yakima Valley Bank

This list of approved
banks also appears in the
online edition of the Bar
News at:

WWW.Wsba.org

The online edition also
includes a table of maxi-
mum allowable interest
rate (usury rate), monthly
1987-date.
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The Board’s Work

BY SHERRIE BENNETT
BAR NEwWS EDITOR

cavenworth was the site of the Board

of Governors’ meeting over June
13th and 14th, 1998. While the setting
was serene, the Board accomplished much
on issues that have been shadowing the
group for some time.

“STAKE DRIVEN THROUGH
THE HEART” OF MANDATORY
FEE ARBITRATION

In a stunning and unexpected develop-
ment, the Board “drove a stake through
the heart” (to quote Governor Whitson)
of mandatory fee arbitration. After thank-
ing the governors who had worked long
and hard to craft an acceptable rule, a
majority of the Board voted to perma-
nently cease considering mandatory fee
arbitration as a potential reality. Presi-
dent Fairhurst pointed out that the volun-
tary fee mediation program would still be
available for those members wishing to
make use of it. The decision to deep-six
mandatory fee arbitration appeared to stem
from the arrival of anti-arbitration resolu-
tions on the scene. Several governors also
commented that negative feedback from
members had influenced their votes.

CiviL EQUAL JUSTICE LEGIS-
LATIVE PACKAGE

After areport from the Pro Bono/Legal
Aid Committee (presented by Jim
Bamberger and Gail Smith), the Board
adopted a resolution declaring the avail-
ability of civil equal justice services to be
achronic problem which has now reached
crisis proportions, and proposed a $10
million increase in appropriation for state
civil equal justice activities for the 1999-
2001 biennium.

The Board also approved (in concept,
with finalization expected to come at the
July Board meeting), the following pro-
posals to secure the needed new revenue:

» adding a new statute creating a civil
equal justice revolving fund in the de-

partment of community, trade and eco-
nomic development;

*amending RCW 36.18.020 to increase
superior court filing fees by $30, from
$110 to $140, with the state’s share of
the increased revenue to go to the civil
equal justice revolving fund;

* amending RCW 27.24.070 to increase
the base amount of the county law
libraries” allocation of the filing fee
from $12 to $17, and the maximum
amount from $15 to $20 ($22 for librar-
ies with more than one site):

¢ adding a new section to RCW
36.18.020 to establish a superior court
answer fee of $45 per filing (designat-
ing $5 of each filing fee for county law
libraries), with the state’s share of the
new revenue to go to the civil equal
justice revolving fund;

= including in the legislative package
calling for increases in filing fees for
superior court sufficient non-supplan-
tation language to ensure that the coun-
ties” share of increased funds is exclu-
sively dedicated for local civil equal
justice administration activities and not
siphoned off for other local govern-
mental purposes;

* adding a new section to RCW 3.62
establishing a civil equal justice sur-
charge of $14 on district court civil
filings (raising the fee from $31 to
$45), with $10 of this surcharge to be
transferred to the civil equal justice
revolving fund;

* new civil rules establishing a uniform
system for determining indigency and
procedures for the waiver of filing and
answer fees in accordance with Pro
Bono/Legal Aid Committee’s recom-
mendations.

In the process of coming to an in-
conceptapproval of these funding mecha-
nisms, many of the governors cited ex-
amples and statistics from their own dis-
tricts as proof of the perceived crisis di-
mensions of the access to justice prob-
lems. Governor Nielsen stood as the lone
governor who felt the presented report
did not substantiate the existence of a
problem of crisis proportions. Governor
Nielsen then quite eloquently stated that,

July

while lawyers were created by the legal
system and not the other way around, that
we all had a responsibility as human be-
ings (rather than simply as lawyers) to
address this problem. He urged the board
to be “intellectually honest”™ in making
sure that there was asolid long-range plan
in place, rather than simply letting access
to justice issues “run away with us™ for a
short time.

NEW PRESIDENT-ELECT

The Board elected Richard C. Eymann
of Spokane as the new President-elect for
the 1998-1999 Board year, to become
President of the Board for a one-year term
beginning September 1999. Eymann is
currently the Governor from the Fifth
District. When he becomes President-
elect, the vacancy in his Board position
will be filled by an appointment by the
Board of Governors pursuant to the
WSBA bylaws.

COURT RULES AND PROCE-
DURES COMMITTEE REPORT

After reviewing an extensive report by
the Court Rules and Procedures Commit-
tee presented by John Monter, the Board
approved proposed amendments to CrR
4.2 (guilty plea form),GR 19, CrR3.4 and
CrRLIJ 3.4 (regarding videoconferencing),
and RALJ 4.3 (stay of sentence pending
appeal) and approved.a proposed new GR
11.3and GR 21 (regarding the Americans
With Disabilities Act and the court sys-
tem).

ANNUAL AWARDS
RECIPIENTS SELECTED

The Board selected the following re-
cipients for awards to be given at the
September annual meeting: Lewis
Orland (Lifetime Achievement Award);
Judge John Schultheis and Judge Dean
Morgan (Outstanding Judge awards);
Franklin/Benton County Volunteer
Lawyer Program and Scott A. Smith
(Pro Bono awards); Julian C. (Pete)
Dewell (Award of Merit); Jack Rosenow
(Award for Professionalism); Joseph E.
Shorin (Angelo Petruss Award for Law-
yers in Public Service); King County
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BOARD’S WORK

Prosecutor’s Office (Affirmative Action
Award) and Charity Louise Junko (June)
Gerard and A. Stephen Anderson (Cou-
rageous Awards).

NEW APPOINTMENTS

The Board has appointed Pat Aylward
and Ellen Dial as the new co-chairs of the
BAR-PAC committee. They will develop
short- and long-range plans to reactivate
BAR-PAC. The Board also reappointed
Scott Miller to a third term as WSBA
delegate to the American Bar Associa-
tion, and reappointed Catherine Smith to
the Office of Public Defense Advisory
Committee. The Board also appointed
Mary Wechsler to the Board for Trial
Court Education and John Murphy to the
Washington Pattern Jury Instructions
Committee.

THE SAAB Is SOLD

Governor Crossland reported that the
Board has now sold the Saab vehicle
previously acquired to fulfill the com-
pensation package negotiated for by
former executive director Dennis
Harwick. Governor Crossland also pre-
sented a proposed 1998-1999 budget in
draft form.

For other recent news,

including the results of

the Board of Governors
elections, see

FYI

beginning on page 37.

MARK YOUR CALENDAR:

WSBA Annual Business Mceting

Friday, September 11
at the WSBA Offices
2101 Fourth Avenue, Fourth Floor, Seattle

1t doesn’t help you win cases, keep your clients or your sanity.
The Affiliates, on the other hand, can.

From appellate and bankruptcy to real estate and taxation, The Affiliates is your source for
automated litigation support teams, project attorneys, project teams, paralegals, even case clerks.
We are experienced legal staffing specialists who speak your language.
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call The Affiliates =
(206) 749-9460 THE /AFFILIATES:

or visit our website at www.affiliates.com The Legal Statfing Division of Robert Half Intemational Inc

WE FIND MISSING HEIRS

A Better Way!
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[ Results Guaranteed, or No Charge

[ Court Authorized Search, Recommended
[ Professional Reports, with Full Documentation
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igs@heirsearch.com
INTERNET
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NEW!

We prove Heirship and locate Missing Heirs, Beneficiaries, Legatees, Property
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1-800-0%6552(535)1\LL® ) INERNTONN,

SEARCH e
Fax: 1-800-663-3299

Established 1967
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C!ﬁanging Venues

*Ts THE SEASON FOR
HoNORS AND AWARDS

The Spokane County Bar Association’s
Volunteer Lawyers Program has honored
the following law firms and lawyers:
“Large firm of the year” Feltman,
Gebhardt, Eymann & Jones; “Small
firm of the year” Jordan & Ronnestad;
“Attorney of the Year” Joe Shogan;
“Government Attorney of the Year”
Larry Briney; “Family Law Attorney of
the Year” Uche Umuolo; and “Young
Lawyerofthe Year” Mary Chavez. Other
award recipients are Lisette Carter
(“Marathon Hours in a Single Case™);
Gene Hamilton (“Advice Clinic Attor-
ney of the Year”); Esposito, Tombari,
George, Topliff & Campbell (“Bank-
ruptcy Firm of the Year”); and Tobin
Carlson (“Government Attorney Rookie
of the Year”).

Nancy Pacharzina, from the Seattle
firm of Heller Ehrman White &
McAuliffe, has been awarded the Wash-
ington State Bar Association’s Young
Lawyers Division Thomas Neville Pro
Bono Award for her work advocating for
farm workers.

George W. Martin, Jr., a partner with
Seattle’s Hillis, Clark, Martin & Peter-
son, P.S., was recently elected to the
board of directors of Commercial Law
Affiliates, the world’s largest affiliation
of independent business and commercial
law firms.

Hugh Spitzer, an attorney with Foster
Pepper & Shefelman PLLC, has received
the Washington Law Review Outstanding
Alumnus Achievement Award on the
basis of his distinguished service to both
the legal community and the public at
large.

The Pierce County Bar Association’s
Young Lawyers Division has presented
Washington Supreme Court Justice Ri-
chard B. Sanders with its annual “Lib-
erty Bell” award for his work in promot-
ing a better understanding of the law.

The King County Bar Association has
elected the following new officers and
members of the Board of Trustees: Linda
J. Strout, President; Lucy P. Isaki, First
Vice-President: Frederick L. Noland,
Second Vice-President; and Catherine
D. Shaffer, Secretary. Kenneth Hart
continues in the second year of a two-year
term as Treasurer. New Central District
trustees include Jeffrey A. Beaver,
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Ronald S. Bemis and Raymond C.
McFarland. East District Trustee will be
Allen R. Sakai.

Charles Bates has been appointed to a
six-year term on the Bellevue Civil Ser-
vice Commission. He is the director of
field human resources for Paccar Auto-
motive, Inc.

William H. Song, a partner in the Se-
attle firm of Davies, Roberts & Reid, was
appointed by President Clinton as a White
House delegate to the first National Sum-
mit on Retirement Savings Policy in
Washington D.C., co-hosted by the White
House and Congressional leadership.

The Reed McClure law firm recently
honored William (Bill) Hickman for 30
years of dedicated service. Hickman has
edited the award-winning Washingiton
Insurance Law Letter since 1975 and has
also been a columnist for Insurance Week
and the Washington Journal.

The Washington State Association of
Municipal Attorneys has elected the fol-
lowing officers: Greg A. Rubstello, Presi-
dent: Richard N. Little, Jr., First Vice
President; Laurie Flinn Connelly, Sec-
ond Vice President. Board members in-
clude Daniel B. Heid (immediate past
president), Paul E. Sullivan, Judith
Zeider, David E. Kahn, Michael D.
“Mick” Howe. Robin Jenkinson,
Michael ]J. Finkle and Patrick W. Ma-
son.

$500,000 GIFT AT

SEATTLE UNIVERSITY
Friends of Ron Peterson, who first
posed the idea of a School of Law at
Seattle University, have donated $500,000
to name the Law Practice Clinic in the
new School of Law building in his

memory. Peterson died in March.

JOINDERS AND PARTNERING
CONTINUE

Miller Nash LLPis pleased to welcome
John R. Christiansen, Brian W. Esler

and Elizabeth R. Holohan to the firm.

Gary lIkeda, formerly vice president
and chief legal counsel for Kaiser/Group
Health, has been named Deputy Attorney
General for the Attorney General of Wash-
ington.

Seattle attorneys Earl Sutherland and
Bradley Grisham have been named to
Reed McClure's Executive Commillee.
Ross Jacobson, Greg Montgomery and
Gail Stargardter have become share-
holders in the firm.

Spokane attorney Patrick K. Stiley
has graciously allowed Derek Madel and
Frank L. Cikutovich to join him in the
newly formed Stiley, Madel & Cikutovich,
PLLE.

New associates at the Seattle offices of
Preston Gates & Ellis LLP include Car-
rie A. Cook, Hilary Buckley Domeika
and Christopher Cunningham.

Sandra Gallagher has been named to
head Gordon, Thomas. Honeywell,
Malanca, Peterson & Daheim, PLLC’s
financial institutions practice. Gallagher
will replace her father, J. James
Gallagher, who is leaving the firm to
accept an appointment as Vice Chairman
and member of the Board of Columbia
Banking System, Inc.

Mark C. Griffin has joined the law
firm of Graham & Dunn P.C. as an asso-
ciate.

Thomas R. Chapman has become as-
sociated with the Spokane firm of Evans,
Craven & Lackie, P.S.

Larry E. Halvorson and Michael B.
Saunders have combined their practices
to form the new Seattle firm named, oddly
enough, Halvorson & Saunders, PLLC.

New non-voting sharcholders at Lee,
Smart, Cook, Martin & Patterson, P.S.
include Kathleen Cochran and Greg
Turner. Craig L. MclIvor has joined the
firm.

Eugene L. Annis has been elected Man-
aging Partner at Lukins & Annis, P.S. in
Spokane. Bryce J. Wilcox has become a
principal with the firm, and Thomas M.
Culbertson has joined the firm. Addi-
tional attorneys joining Lukins and Annis
include Sean L. Anderson, Darin C.
Davidson., Dwayne C. Fowles and
Suzanne R. Seburn.




State Par Highlights

MUCH ADO ABOUT BAR ELECTIONS,
AWARDS AND ANNUAL MEETING

F our new Governors will take their seats at the WSBA
Board of Governors table beginning in September. Three
were unopposed, while one district had two candidates.

Lindsay T. Thompson won the Seventh Congres-
sional District race with 778 votes to Anthony L. Butler’s
600 votes. Ballots were counted at the Bar offices on June
10. Almost 20 percent of the approximately 6,900
members of the Seventh District returned their ballots.

Thompson is a former editor of the Bar News where
he covered the Board of Governors for eight years. He
also was a contributing editor to Trial News in 1995-96
and is a current writer for Washington Law & Politics. He
is a shareholder in Junker & Thompson, P.C., in Seattle,
where he practices customs and international trade law,
civil trials and appeals, and business and commercial law.

Running unopposed were James E. Deno in the
Second District, Stephen T. Osborne in the Fourth
District and Daryl L. Graves in the Ninth District.

Deno has a general practice in Everett, where he has
practiced since 1969. He has represented both plaintiffs
and defendants in personal injury cases, trying numerous
cases in Snohomish, Skagit and Whatcom counties. He
has served in various positions with the Snohomish
County Bar Association and was president in 1988-89.

Osborne has been a member of the Judge Advocate
General's Corps since 1977 and was a founding partner of
the firm of Rackes, Rettig & Osborne. A member of the
U.S. Army Reserve for 29 years, he was called to active
duty during Operation Desert Storm. where he served as
Officer in Charge of the legal office at King Khalid
Military City in Saudi Arabia.

Graves is a partner in the Tacoma firm of Graves &
Treyz, PLLC. His practice emphasizes plaintiffs' personal
injury, medical and dental negligence and criminal
defense. He has been Secretary-Treasurer and President of
the Tacoma-Pierce County Bar Association, and is a
former adjunct professor of law at the University of Puget
Sound School of Law.

The new Governors will assume their positions at the
Bar’s Annual Meeting on Friday, September 11, at the Bar
offices at 2101 Fourth Avenue. Fourth Floor, in down-
town Seattle. President Mary Fairhurst will pass the gavel
to incoming President M. Wayne Blair. Also at this
meeting, current Governor Richard (Dick) Eymann will
take over as President-elect. The meeting begins at 1:30
p.m. in the conference center.
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The election of Dick Eymann to President-elect will
create a vacancy on the Board of Governors for the Fifth
District. According to the bylaws, the Board of Governors
shall appoint an eligible resident of the district to serve
until the next scheduled election in the spring of 2000.
Nominations of interested parties should be directed to the
President in care of WSBA and must be received by
August 10, 1998.

For the first time in several years, the Annual Awards
Presentation will again be held in conjunction with the
Annual Business Meeting. Award winners are chosen in
categories such as Professionalism, Lifetime Achievement
and President’s Award (see Board's Work in this issue for
the list of nominees). Certificates also will be presented to
those lawyers who have been members of the Bar for 50
years.

JUDICIAL RECOMMENDATION COMMITTEE
SEEKS APPLICATIONS FOR APPELLATE
COURT

7:16 WSBA Judicial Recommendation Committee is
currently accepting applications from attorneys and judges
seeking consideration for appointment to fill potential
appellate court vacancies. Interested candidates will be
interviewed by the Committee at its September 25
meeting. The deadline for receipt of questionnaires by the
WSBA offices is 5 p.m., July 23, 1998.

The Committee’s recommendations are reviewed by
the WSBA Board of Governors and then referred to the
Governor for review when appointments are made to fill
vacancies on the Washington Court of Appeals and
Supreme Court.

If you are interested in scheduling an interview,
please contact the WSBA at 2101 Fourth Avenue, Fourth
Floor, Seattle, WA 98121-2330, telephone 206-727-8227,
to obtain a questionnaire. Please specify whether you need
the questionnaire designed for a judge or an attorney.

USURY RATE

7:|e average coupon equivalent yield from the first
auction of 26-week treasury bills in June 1998 is 5.077
percent. The maximum allowable interest rate permissible .
for July is therefore 12 percent. Compilations of the
average coupon equivalent yields from past auctions of
26-week treasury bills and past maximum interest rates of
the past 10 years appear on page 52 of the June Bar News,
and in the online edition of the Bar News at
www.wsba.org/BarNews/usuryrate.html
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HIGHLIGHTS continued

STATE SUPREME COURT PASSES
BAR-SPONSORED EMERITUS RULE AND
HoUseE CoOUNSEL RULE

On June 4, 1998, the Supreme Court of Washington
passed two amendments to the Admission to Practice
Rules, proposed by the Washington State Bar Associa-
tion. Both rules will take effect September 1, 1998.

EMERITUS RULE

Proposed amendment to APR 8(e) — Special
Admissions — makes an exception for Emeritus mem-
bership, admitting the lawyer to the limited practice of
law with a qualified legal services provider. It states, in
part:

.A lawyer admitted to the practice of law in
a state or territory of the United States or the
District of Columbia, including Washington
State, may apply to the Board of Governors for a
limited license to practice law as an emeritus
member in this state when the lawyer is other-
wise fully retired from the practice of law....

The practice of a lawyer admitted under this
section shall be limited to providing legal
service for no fee through a qualified legal
services provider; or serving as an unpaid
governing or advisory board member or trustee
of or providing legal counsel or service for no
fee to a qualified legal services provider....

A qualified legal services provider is a not-
for-profit legal services organization whose
primary purpose is to provide legal services to
low income clients...A lawyer admitted under
this section shall pay to the Washington State
Bar Association an annual license fee in the
amount required of inactive members....

The rule also states that emeritus members are
subject to the RPCs, the RLDs, and all other rules
governing lawyers admitted to the WSBA; and emeritus
members are exempt from Continuing Legal Education
requirements. However, they must complete a training
course prior to being admitted as an emeritus member.

House COUNSEL RULES

Proposed amendment to APR 8(f) — Special
Admissions — makes an exception for House Counsel. Tt
states, in part:

...A lawyer admitted to the practice of law in

a state or territory of the United States or the

District of Columbia may apply to the Board of

Governors for a limited license to practice law
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as in-house counsel in this state when the lawyer
is employed in Washington as a lawyer exclu-
sively for a profit or not-for-profit corporation,
including its subsidiaries and affiliates, associa-
tion, or other business entity, that is not a
government entity, and whose lawful business
consists of activities other than the practice of
law or the provision of legal services....

The lawyer must also pass the Professional
Responsibility portion of the Washington bar
examination....

The Practice of a lawyer admitted under this
section shall be limited to practice exclusively
for the employer...and shall not include appear-
ing before a court or tribunal as a person
admitted to practice law in this state, except in
association with an active member of the
Washington State Bar Association who shall be
the lawyer of record therein...[or] offering legal
services or advice (o the public or holding
oneself out to be so engaged or authorized....

A lawyer admitted under this section shall
pay to the Washington State Bar Association an
annual license fee in the amount required of
active members admitted to practice for 3 or
more years.

The rules also states that house counsel members are
subject to the RPCs, the RLDs, and all other laws
governing lawyers admitted to the WSBA.

TExAS IOLTA DEcISION POSES MORE
QUESTIONS HERE

L a Texas case, Phillips et al v. Washington Legal

Foundation, the U.S. Supreme Court ruled 5-4 on June
15 that the Interest on Lawyer Trust Accounts is the
private property of those clients. The court remanded the
case to a federal judge in Austin to decide whether that
state had taken private property and should pay just
compensation for it.

The U.S. Supreme Court did not hold that IOLTA
requirements as mandated by state rules are unconstitu-
tional. It remanded to the District Court the issue of
whether such rules violate the Takings Clause of the
Constitution.

The premise of Washington's IOLTA rule (RPC
1.14) is that the only client funds to be maintained in an
IOLTA account are those that are nominal in amount or
are expected to be held for a short period of time such
that the funds would not be able to earn net interest
payable to the client. If the client funds held by a lawyer

Continued on next page




would earn net interest to the client, then the Washington
lawyer is currently required to maintain those funds in a
separate interest-paying account, and to pay the net
interest to the client. Thus, under Washington's [OLTA
rule, any interest earned on client funds which could
inure to the benefit of the client is being paid to the
client.

The issue of whether payment of interest on IOLTA
funds to an entity such as the Legal Foundation of
Washington constitutes a "taking” is yet to be resolved.

NEW MEMBERS FOR ACCESS TO JUSTICE
BOARD

After serving three-year terms, Mary Alice Theiler
and Nancy Isserlis are proud members of the first
graduating class of the Access to Justice Board. On May
15, 1998, they attended their last Access to Justice Board
meeting as Board members.

The Washington State Supreme Court recently
appointed new ATJ Board members Michele Jones-
Garling of the University of Washington Clinical Law
Program, and Scott A. Smith of Short Cressman &
Burgess. The Supreme Court also extended Hon. T.W.
(Chip) Small’s term by three years.

Although Paul Stritmatter has one year left in his
term on the Board, his position as Chair has expired. At
its May meeting the ATJ Board elected Ken Davidson of
Davidson, Czeisler, Kilpatric & Zeno as the new Chair
and Hon. T.W. Small as Co-Chair.

Access to Justice Board meetings are open to the
public. Call Joan Fairbanks, WSBA Access to Justice
Manager, at 206-727-8282 if you are interested in attending.

APPLAUSE!!

Ilanks to the following attorneys for volunteering to
help eighth-grade students at Islander Middle School on
Mercer Island with their mock trial program in May:
Zulema Hinojos-Fall, Terri Luken and Mark Larson.

JUDY BERRETT JOINS WSBA AS COMMUNICATIONS DIRECTOR

\/udy Berrett is the new Director of Communications for

the WSBA. She brings 17 years of experience in corpo-
rate communications, marketing and public relations to
the position — 15 of which were spent in the software
industry.

A California native who has lived in Seattle for 20
years, Judy has a BA in English from the University of
California, Santa Barbara. Before beginning her work at
the Bar on June 1, she was Marketing Communications
Manager at AEI Music Network Inc. in Seattle and.
previously, Marketing Manager for Interling Software
Corporation in Kirkland. She shares these thoughts on
Bar communications:

“I'm very excited to be at the WSBA. In the few
weeks I've been here, I've found it to be a vibrant, active
organization. Broadly stated, my mission, and that of the
entire Communications Department, is to enhance
communications with all our constituencies — bar
members, the media and the general public. More
specifically, we will be focusing on three primary areas:

(1) Educating and enlightening the public to promote
understanding of the law, increasing citizen awareness of
legal rights and responsibilities, and building positive
community relations. Revival of our Speakers Bureau has
already begun. Your response has been tremendous. and
we're putting the infrastructure in place that will enable

us to effectively and efficiently manage this important
program. There are numerous other Law-Related Educa-
tion programs under development, as well. Our Access to
Justice program is a national model, and there’s a high
degree of commitment by the WSBA to encourage its
members to engage in pro bono work for low-income
people. There are many stories waiting to be told; we’ll
begin by publicizing some of these activities in Bar News
and will work to get coverage in the general media as well.

(2) Enhancing the level of service we provide to our
members and the public. The “member services” initia-
tive, which Jan Michels wrote about in her Executive’s
Report in the June issue of Bar News, will be part of the
Communications Department. Later this year, the WSBA
Service Center will be established, staffed by knowledge-
able and helpful people who will be available statewide
through a toll-free number.

(3) Taking advantage of all communications vehicles
in the best possible ways, including utilizing technologies
such as the Internet and e-mail. The WSBA was one of
the first bar associations with a Web site — and there’s a
lot of good information to be found at www.wsba.org!
Keeping our Web site current with “hot” information is a
priority. But there’s definitely a place for printed infor-
mation (such as Bar News), and we’ll work to find the
right balance.”
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HIGHLIGHTS continued

Do you want to hone your public speaking skills?
Would you like to educate and inspire others?

Join the SPEAKERS BUREAU

A public education service provided by lawyer-volunteers who:

» promote public understanding of the law and our legal system
e increase citizen awareness of legal rights & responsibilities
* build positive community/client relations
Lawyers volunteer their time and expertise to help citizens understand how the legal system works and how
laws affect their lives. Lawyers speak to civie, professional and school groups on more than 100 topics in addition to

offering guidance in mock trial programs. If you have ideas or questions, please contact the Law-Related Education
Coordinator. Laurie Rosenfeld, at 206-727-8226.

Yes, enroll me in the Washington State Bar Association's Speakers Bureau!

Name WSBA # E-mail

Address City/State ZIP

Day Phone Evening Phone Fax

1) Availability: __ Day _ Evening __ M-F__ Weekends _ No restrictions Other

2) Geographic Prelerence (Cities/Counties):

3) Preferred Audience: _ No Preference _ Adults Senior Citizens ____ College Students
_ Youth (K-12) _ Law Students

4) Speaking Preferences:

MOCK TRIAL PROGRAMS (please check the role(s) you would be willing to undertake):
Mock Trial Judge Mock Trial Attorney-Rater Pre-trial Presenter

TRADITIONAL SPEAKING TOPICS (Please list your areas of expertise and rank in order of preference 1, 2, etc.
In addition to practice areas. other topics might include: ADR. Appeals, Computer Law, Indian/Tribal Law, Judicial
System, Juvenile Justice, Legal Careers. Non-profit Organizations, Pro Se, School Law, Small Businesses, Trials):

I volunteer to serve on the WSBA Speakers Bureau and agree to offer my speaking services free of charge. I certify that
the information stated herein is correct: I am a WSBA member in good standing, I have no pending discipline actions. 1
am a lawyer knowledgeable in the areas stated above, and 1 am a reasonably capable speaker.

Signed: Date:

Mail or Fax this Application to: WSBA Speakers Bureau
2101 Fourth Avenue — Fourth Floor, Seattle, WA 98121-2330 or FAX: 206-727-8320
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Ethics & the | aw

ETHICAL RESPONSIBILITIES OF LAWYERS

REGARDING OTHER LAWYERS

BY BARRIE ALTHOFF, WSBA CHIEF DISCIPLINARY COUNSEL

Many of us practice law in partnerships
with other lawyers, or as a supervising
lawyer of other lawyers, or as a lawyer
supervised by another lawyer. This ar-
ticle outlines our ethical responsibilities
under the Rules of Professional Conduct
(RPCs) as to the conduct of other law-
yers. It does not address a lawyer’s ethi-
cal responsibilities as to nonlawyer assis-
tants since those have been previously
addressed in “Ethical Responsibilities of
Lawyers Regarding Nonlawyer Assis-
tants”™ (Bar News, June 1998, p. 39).

OVERVIEW OF RPCs 5.1
AND 5.2

RPC 5.1 specifies the ethical duty of a
partner or supervisory lawyer as to other
lawyers. RPC 5.1(a) re-
quires a partner in a law
firm to “make reasonable
efforts to ensure that the
firm has in effect measures
giving reasonable assur-
ance that all lawyers in the
firm conform to the Rules
of Professional Conduct.”
RPC 5.1(b) requires simi-
lar efforts by a lawyer who
has supervisory authority over other law-
yvers. Where a partner also supervises
another lawyer, the partner is subject to
both RPC 5.1(a) and 5.1(b). RPC 5.1(c)
outlines the situations in which the part-
ner or supervising lawyer will be respon-
sible for another lawyer’s violation of the
RPCs.

RPC 5.2 requires a lawyer to comply
with the RPCs even where the lawyer
may be acting at the direction of another
person, and delineates the very limited
circumstances under which a subordinate
lawyer will be relieved of ethical liability
for having otherwise violated the RPCs
when acting at the direction of a supervi-
sory lawyer.

DEFINITION OF A “PARTNER”

RPC5.1(a) applies only to a “partner in
alaw firm.” The “terminology™ section of
the RPCs defines the term “partner” as “a
member of a partnership and a share-
holderinalaw firmorganized as a profes-
sional corporation.” Unless the lawyer is
such a member or shareholder, the lawyer
is not a “partner” as defined in the RPCs
and is not subject to RPC 5.1(a).

Although the terminology section of
the RPCs broadly defines the terms “firm™
or “law firm™ as “alawyer or lawyersin a
private firm, lawyers employed in the
legal department of a corporation or other
organization, and lawyers employed in a
legal services organization,” RPC 5.1(a)
does not apply unless that lawyer is a

The most important measnre in amy firm 1s a very clear policy
reqularly stated, repeated and docamented, and an nnderstanding
by all lawyers and all staff. that the ethical rles ave the mandiatory
foundation af the firm's practice and that all lawyers and staff are
expected and reguired fo fullly know and comply with them.

partner or shareholder. Thus. RPC 5.1(a)
does not apply, forexample, to lawyers in
corporate or government legal depart-
ments. These lawyers, however, may be
subject to RPC 5.1(b), discussed below.

DuUTY OF A PARTNER TO
OTHER LAWYERS

Under RPC 5.1(a) apartner must “make
reasonable efforts to ensure that the firm
has in effect measures giving reasonable
assurance that all lawyers in the [irm
conform™ to the RPCs. “All lawyers”
includes, of course. the partner’s partners
as well as employed lawyers. This is a
responsibility of each partner and is not
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dependent on whether the partner has any
supervisory authority. Noris it dependent
on the size of the firm or the fact that it has
multiple locations.

Whatare the required “measures”? The
RPCs do not list any specific measures.
The appropriate measures will vary with
the firm's structure, size, location(s), staff
experience and nature of practice. The
most important measure in any firm is a
very clear policy, regularly stated, re-
peated and documented, and an under-
standing by all lawyers and all staff, that
the ethical rules are the mandatory foun-
dation of the firm’s practice and that all
lawyers and staff are expected and re-
quired to fully know and comply with
them. Related to this should be a practice
of clear, consistent and im-
mediate action taken upon
discovery of any ethical vio-
lation, and immediate efforts
toremedy the effects of such
a violation. The policy
should be enforced whether
the lawyer is the most senior
partner or the mostl junior
associate.

Such a policy, understanding and prac-
tice, however, are not sufficient of them-
selves. A partner should also see that his
or her firm has ready access for its law-
yers to information on legal ethics. This
would include Washington's Rules of
Professional Conduct and the published
opinions of the WSBA Rules of Profes-
sional Conduct Committee, both of which
are reprinted in Resources, published an-
nually by the WSBA. The rules are also
available in collected court rules and on
the Supreme Court’s Internet homepage.
In addition, each firm should have avail-
able for its lawyers publications that ex-
plain those rules. There is no comprehen-
sive general analysis of Washington’s
Rules of Professional Conduct. The clos-
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est to it is perhaps this author’s continu-
ing work-in-progress CLE materials, Le-
gal Ethics, Discipline and Professional-
ism. Each firm should also have available
to its lawyers (directly or through a li-
brary) treatises on the ABA Model Rules
of Professional Conduct, on which
Washington’s Rules of Professional Con-
ductare largely based. Every lawyershould
also have his or own copy of the ABA
Center for Professional Responsibility’s
one-volume paperback, Annotated Model
Rules of Professional Conduct, Third Edi-
tion (1996) (available from the American
Bar Association Service/Publications
Center, 800-285-2221). More expansive
and expensive are the two-volume
Geoffrey Hazard & William Hodes, The
Law of Lawyering: A Handbook on The
Model Rules of Professional Conduct
(Aspen Publishers, Second Edition,
supplemented annually), and the multi-
volume ABA/BNA Lawyers Manual on
Professional Conduct (available from the
Bureau of National Affairs, 800-372-
1033). Aging, but still useful, is Charles
W. Wolfram’s hornbook, Modern Legal
Ethics (West, 1986). Every firm should
also assure that its lawyers are aware that
the WSBA Professional Responsibility
Counsel (206-727-8284) is available to
discuss with them ethical issues of their
proposed future conduct.

Regardless of the size of the firm, an-
other measure that partners may wish to
consider putting into effect to assure com-

pliance with the RPCs is
establishing a firm prac-
tice of a senior partner
regularly leading a discus-
sion at firm meetings on
the disciplinary notices, or
the Ethics & the Law col-
umn, published each
month in the Washington
State Bar News, with a
view to keeping the firm’s
lawyers abreast of ethical
issues and reported ethical
violations. Such a discus-
sion might tocus, for ex-
ample, on how the firm’s
lawyers can assure that they do not en-
gage in the type of misconduct described
in the notices, and how the firm can im-
prove its procedures to better serve its
clients. Alternatively, the firm could
schedule asystematic review of the RPCs
at periodic meetings, announcing in ad-
vance which one or two specific rules are
to be considered, and assigning a senior
partner to lead the discussion.

In a small firm the appropriate “mea-
sures” which a partner may consider put-
ting into effect might be somewhat more
informal and might include, for example,
the daily interaction of a partner with his
or her subordinate lawyers, where guid-
ance is sought and given and questions
are asked and answered. The practice of
circulating advance sheets among the
firm’s lawyers and regular discussion
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among them of current cases also might
be appropriate.

In a very large firm, or one having
multiple locations, it is likely that the
required “measures” will need to be more
formal. They mightinclude, for example,
creation of a firm ethics manual setting
forth the firm’s requirement of ethical
conduct, requiring that each lawyer par-
ticipate in continuing legal education as
to ethical issues, directing that ethical
issues and possible violations within the
office be immediately directed to a desig-
nated senior partner or committee, use of
checklists on transactions which include
an overview to assure compliance with
ethical obligations, structured training for
lawyers and staff by a committee of part-
ners, and so on. Such training should not
be limited to ethical issues. Since a prin-
cipal ethical duty, for example, is to pro-
vide competent representation to a client,
the training should also include relevant
substantive law to assure such compe-
tence, as well as training in such basics of
law office management as communica-
tions, ethical billing and collection prac-
tices, maintaining trust accounts, dili-
gence, and so on.

The partner would also want to assure
that the firm has in effect procedures to
verily that each lawyer in the firm re-
mains authorized to practice law in juris-
dictions where needed and that lawyer

job candidates are admitted to the Wash-

ington bar and are not suspended or dis-
barred lawyers from other jurisdictions.
The “measures” would also include es-
tablishment of docketing and conflicts
checks systems to assure that the firm’s
lawyers are handling matters diligently
and not in violation of the conflict-of-
interest provisions.




A partner is not a guaran-
tor that all of the firm’s law-
yers will in fact act ethically.
The partner is merely re-
quired to make reasonable
elforts to ensure that the firm
has in effect measures Lo rea-
sonably assure ethical con-
duct by its lawyers. The partner should
periodically review the firm’s existing
“measures” and immediately act if they
are inadequate. The partner should also
document such a review and his or her
efforts to remedy any deficiencies, so that
the partner can prove his or her ongoing
compliance with RPC 5.1(a). If the part-
ner has made reasonable efforts to ensure
such compliance, and nevertheless a law-
yer in the firm fails to meet the required
ethical standards, the partner will gener-
ally have met his or her responsibilities
under RPC 5.1(a).

DEFINITION AND DUTIES OF A
SUPERVISING LAWYER

RPC 5.1(b)defines the duties of a “law-
yer having direct supervisory authority
over another lawyer.” The RPCs do not
define that phrase, nor is there significant
judicial interpretation of it. It appears to
include, however, partners who oversee
other lawyers, as well as direct supervi-
sory lawyers in law firms, corporate and
government legal departments, pro bono
organizations, regardless of whether the
person they supervise is another partner,
an associate, an “of counsel™ lawyer. a
contract lawyer or a volunteer lawyer. A
partner who has no direct supervisory
authority over any other lawyer would
thus not be subject to RPC 5.1(b). but
would still be subject to RPC 5.1(a).

RPC 5.1(b) requires a lawyer having
direct supervisory authority over another
lawyer to “make reasonable efforts to
ensure that the other lawyer conforms to
the Rules of Professional Conduct.” The
required “reasonable efforts™ will likely
include many. if not most, of the mea-
sures discussed above with reference to
partners. It is clear that a practice of
allowing subordinate lawyers in a firm to
“sink or swim™ does not satisfy RPC
5.1(b). See In re Yacavino, 494 A, 2d 801
(N.J., 1985). The rule recognizes that
work will be delegated by one lawyer to
another, but equally clearly holds that
delegation does not relieve the delegator
of responsibility for the delegated work.

<4 fmwyer who 15 a pariner hus liability regardless of
whether the offending laswyer is nnder his of her dlirect athor-
1ty but only if the partner knows of the miscondnct at a fime
when it can be remedied and fails fo fake action fo do so.

The rule requires that the supervisory
authority be a direct authority. The re-
quirement that the supervisory authority
be direct should likely be interpreted both
vertically and horizontally. In a large
firm, for example, a new associate may
well report to a senior associate, who in
turn reports Lo a junior partner, who may
then report to a senior partner. Under
RPC 5.1(b). it would appear that each
supervisory lawyer is responsible only
for the conduct of the lawyer over whom
he or she has direct supervisory authority,
and not for other lawyers further down
the hierarchy. The two partners in this
example would, of course, still have du-
ties under RPC 5.1(a) for all the lawyers.

“Direct” should also be interpreted hori-
zontally and perhaps even geographically.
Forexample,inalarge firm with multiple
practice area departments, a partner or
supervisory lawyer in the business trans-
actions department is unlikely to have
direct supervisory authority over a law-
yer in the litigation department, and thus
would normally not have responsibility
under RPC 5.1(b) for that litigating law-
yer. Butif the business lawyer did in fact

have direct supervisory au-
thority over the litigating law-
yer, the business lawyer would
be subject to RPC 5.1(b). and
would be required to make
reasonable efforts to assure
thatthe litigating lawyer’s con-
duct complied with the RPCs.
If the business lawyer did not have direct
supervisory authority over the litigating
lawyer, but was a partner who had not
made reasonable efforts to assure that the
firm had in effect measures to assure
compliance with the RPCs, the business
partner would be liable under RPC 5.1(a)
for violations of the RPCs by the litigat-
ing lawyer. For example, if the violation
of the litigating lawyer was Lo represent a
client in a clear conflict of interest situa-
tion, and if the firm had no measures in
place to avoid conflict of interest situa-
tions, the business partner would have
violated RPC 5.1(a) by failing to make
reasonable efforts to ensure that such
measures were in place. Similarly, if a
firm has various geographically separate
offices, unless a lawyer in one office has
direct supervisory authority over a law-
yer in another office, it would appear the
lawyer in the first office would not have
responsibility under RPC 5.1(b). If either
lawyer were a partner. RPC 5.1(a) would
still of course apply to the partner regard-
less of the geographical separation.

RPC 5.1(b) anticipates a direct rela-
tionship which, by definition. will likely
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involve one-to-one contact and commu-
nication. At the least, the supervising
lawyer should assure himself or herself
that the subordinate lawyer is familiar
with the RPCs and understands the neces-
sity to comply with them. The supervis-
ing attorney should also anticipate obvi-
ous ethical issues that may arise in con-
nection with the particular legal matter at
hand and discuss them with the subordi-
nate lawyer. For example, if the subordi-
nate lawyer is handling a case where the
other side is represented by counsel, the

supervising lawyer should make sure that
the subordinate lawyer knows that he or
she cannot directly communicate with the
opposing client in violation of RPC 4.2,
or, if the opposing client is not repre-
sented, give thatclient the impression that
the subordinate lawyer is disinterested in
the matter in violation of RPC 4.3. Simi-
larly, in a firm with a high-volume practice,
the efforts might include initial training
and refresher courses, and regular and
frequent meetings with the subordinate
lawyer before actions are taken, as well as

What Is Your
Client’s Business
Worth?

QUALIFYING THE ANSWER IS CRITICAL.

IN TODAY’S CLIMATE, YOU MUST HAVE CURRENT, ACCURATE AND

RELIABLE VALUATION INFORMATION AVAILABLE TO YOU AT A MOMENT’S
NOTICE. SALE, SUCCESSION, ACQUISITION, BUY-SELL AGREEMENTS, DIVORCE,
ESTATE PLANNING,

THE IRS —

THESE ARE REASONS WHY A THOROUGH, QUALIFIED VALUATION THAT CAN

WITHSTAND CHALLENGES MAKES SENSE.

The

Hanlin

Group
10427

EXPERT WITNESSES
CERTIFIED PUBLIC ACCOUNTANTS 4 VALUATION ANALYSTS
MEMBER: NATIONAL ASSOCIATION OF CERTIFIED VALUATION ANALYSTS
1411 Fourth Avenue 4 Suite 410 4 Seattle, Washington 98101
(206) 623-3200 + Fax (206) 623-3222

Email whanlinjr@aol.com

44 Washington State Bar News — July 1998

regular reviews of matters handled. It
might also include periodic “audits” of
past cases, including review of case files,
pleadings, and inquiry of the client, op-
posing counsel and others whom the sub-
ordinate lawyer has dealt with in the course
of handling the case.

LIABILITY OF PARTNER OR
SUPERVISORY ATTORNEY FOR
ETHICAL VIOLATIONS OF
OTHER LAWYERS

RPC 5.1{c) specifies when a lawyer is
liable for another lawyer’s violation of
the Rules of Professional Conduct. In
general, the liability is not vicarious, but
only accessory. The RPCs apply only to
individual lawyers and not to firms. Thus,
liability under RPC 5.1(¢) is imposed
only on individual lawyers. and not on
firms as entities.

Under RPC 5.1(c), a lawyer is respon-
sible for the ethical violation of another
lawyer in only two situations. The first is
when “the lawyer orders, or, with knowl-
edge of the specific conduct, ratifies the
conduct involved.” A lawyer generally
can “order” or “ratify” conduct only if the
lawyer is a partner or is a lawyer having
direct supervisory authority over the of-
fending subordinate. For practical pur-
poses, this situation is limited to partners
and supervisory lawyers. If the lawyer
orders the conduct. the lawyer knows of
the conduct in advance. If the lawyer
ratifies the conduct, he or she is liable
only if he or she knew of the specific
conduct. The “Terminology™ section of
the RPCs defines the terms “knowingly.”
“known™ and “knows™ as denoting “ac-
tual knowledge of the fact in question. A
person’s knowledge may be inferred from
circumstances.”

Under RPC 5.1(c), a lawyer is also
responsible for the conduct of another
lawyer when “the lawyer is a partner in
the law firm in which the other lawyer
practices, or has direct supervisory au-
thority over the other lawyer, and knows
of the conduct at a time when its conse-
quences can be avoided or mitigated but
fails to take reasonable remedial action.”
Under this rule, a lawyer who is a partner
has liability regardless of whether the
offending lawyer is under his or her direct
authority, but only if the partner knows off
the misconduct at a time when it can be
remedied and fails to take action to do so.




If, for example, a subordinate lawyer en-
gaged in misconduct, and another subor-
dinate lawyer and a partner (neither of
whom themselves engaged in the mis-
conduct) were each aware of the potential
misconduct at a time when it could be
remedied, the second subordinate lawyer
would probably not be liable under RPC
5.1(c) (1) or (2) since it is unlikely he or
she would be in a position to remedy the
situation. The partner. however. would
be liable under RPC 5.1(c)(2) il he or she
failed to take remedial steps while there
was time to do so. In this case, of course,
such failure to timely remedy might also
be seen as a “ratification” of the miscon-
duct under RPC 5.1(c)(1).

If a lawyer is liable under RPC 5.1(¢).
the lawyer may well also be liable for
misconduct under RPC 8.4(a). That rule
states thatitis professional misconduct to
“violate or attempt to violate the rules of
professional conduct, knowingly assistor
induce another to do so. or do so through
the acts of another.”

RESPONSIBILITY OF A
SUBORDINATE LAWYER

RPC 5.2 considers the question of ethi-
cal responsibility not from the perspec-
tive of the partner or of the supervisory
lawyer. but rather from that of the subor-
dinate lawyer. It recognizes that many
lawyers work under the direction of other
lawyers. It nevertheless requires the sub-
ordinate lawyer to comply with the ethi-
cal rules and does not. except in narrow
circumstances, allow such subordination
to excuse an ethical violation.

RPC 5.2(a) provides that “A lawyer is
bound by the Rules of Professional Con-
ductnotwithstanding thatthe lawyeracted
at the direction of another person.” The
only exception, provided by RPC 5.2(b).
is very narrow: “A subordinate lawyer
does not violate the Rules of Professional
Conduct if that lawyer acts in accordance
with a supervisory lawyer’s reasonable
resolution of an arguable question of pro-
fessional conduct.™

A comment (not adopted by Washing-
ton) to the ABA Model Rule exemplifies
this exception by noting that if a subordi-
nate lawyer filed a frivolous pleading at
the direction of a supervisory lawyer. the
subordinate lawyer would not be guilty of
an ethical violation unless the subordi-
nate knew of the document’s frivolous

nature. Since RPC 5.2(b) does not have a
lack-of-knowledge requirement, the com-
ment implies either that the supervisory
lawyer’s resolution of the question was
not “reasonable.” or that the question was
not “arguable.” Thus, if we assumed the
same facts, but also assumed that the
subordinate lawyer had consulted a se-
nior partner in the firm (other than the
supervisory lawyer) who advised the sub-
ordinate that the pleading was clearly
frivolous, and the subordinate lawyer filed
the pleading anyway, the subordinate
would not be protected by RPC 5.2(b)
since either the question was no longer
arguable or the subordinate lawyer was
on notice that the supervisory lawyer’s
resolution was not reasonable. In such a
case the subordinate lawyer should obvi-
ously seek to resolve the differences in
view between the supervisory lawyer and
the partner before taking further action.

CONCLUSION

The obligations imposed on partners
and supervising lawyers under RPC 5.1
merely reflect to a large degree what any
prudent partner or supervising lawyer is
very likely already doing, and assures
them they will not have ethical liability
for the misconduct of other lawyers. The
provisions of RPC 5.2 remind the subor-
dinate lawyer that he or she must exercise
independent ethical judgment. but also
assures that lawyer that where he or she
acts in accordance with his or her super-

visory lawyer’s reasonable resolution of
anarguable question of professional duty,
he or she will not be liable for an ethical
violation.

Each of us, whether partner, supervis-
ing lawyer or subordinate lawyer, knows
that legal ethics must form the foundation
of our professionalism. Each of us knows
that only solong as each of usis guided by
and meets our ethical responsibilities, and
only so long as we each aspire to the
highest possible degree of ethical con-
duct. will the practice of law continue to
be a noble profession.

DISCIPLINARY NOTICES

For a complete copy of any disciplin-
ary decision, call the Washington State
Disciplinary Board at 206-727-8280,
leaving the case name and your address.

DISBARRED

Walter V. Waltz (WSBA No. 18787,
admitted 1989) of Spokane, Washington.
has been ordered disbarred by Order of
the Supreme Court of Washington. The
Supreme Court’s order of reciprocal dis-
cipline, pursuantto Rule 12.6 of the Rules
for Lawyer Discipline, is based on a New
Jersey Supreme Court order disbarring
Waltz tfor disbursing legal fees to himself
without authorization. attempting to con-
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ceal the disbursements, and failing to
cooperate with the New Jersey ethics
authorities.

OnMay 15, 1997, the Washington State
Bar Association (the Association) filed
with the Washington Supreme Court an
order from the New Jersey Supreme Court
order disbarring Waltz. On the same day,
the Court issued an order directing the
Association to issue a notice of reciprocal
discipline to Waltz pursuantto RLD 12.6.
This notice, served on Waltz on June 6,
1997, advised Waltz to inform the Court
within 30 days of any claim that recipro-
cal discipline should not be imposed in
this state.

Thereafter, Waltz filed a pleading with
the Supreme Court alleging that recipro-
cal discipline was unwarranted because
he was denied due process in the New
Jersey proceeding. Waltz attached to this
pleading copies of motions he filed in the
New Jersey Supreme Court to reconsider
and to vacate/stay the New Jersey order
of disbarment. These motions also al-
leged Waltz was denied due process. The
Washington Supreme Court then ordered
investigationinto whether Waltz had con-
stitutionally adequate notice of the New
Jersey Supreme Court disbarment pro-
ceedings.

The New Jersey Supreme Court subse-
quently denied Waltz’s motions to stay.
to reconsider and to vacate. The Associa-
tion and Waltz thereafter filed briefing
with the Washington Supreme Court pri-
marily concerning the alleged due pro-
cess violation.

The Washington Supreme Court con-
sidered en banc the reciprocal discipline
matter and imposed the reciprocal disci-
pline.

The Association was represented by
Disciplinary Counsel Maureen Devlin.
Waltz represented himself.

Craig Palmquist (WSBA No. 5516,
admitted 1974), formerly of Seattle, has
been disbarred by order of the Supreme
Court effective January 28, 1998, entered
after a default disciplinary hearing and
Disciplinary Board review. The Court
also ordered Palmquist to pay costs of the
disciplinary proceedings of $4.317 and
restitution of $265.453. The discipline is
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based upon his abandonment of practice,
misappropriation of client funds, and ne-
glect of client matters.

The discipline arises from Palmquist’s
representation of 14 separate clients in
their tax or tax-related bankruptcy mat-
ters. Palmquist requested that nine clients
each deposit money with him ($5,000 to
$20,000) for the purpose of presenting
the IRS with an offer in compromise of
the client’s tax debt. Palmquist used the
funds for his own business or personal
purposes. He did not deposit seven of the
clients” funds to a client trust account.
When clients inquired about their funds,
he told them that he was processing the
offerin compromise and holding the funds
in trust to transmit to the IRS. Further, he
did not complete the processing of the
offers in compromise with the IRS as
promised.

Palmquist also used for his own pur-
poses more than $100,000 of funds that
three other clients deposited with him to
pay to a third party. Palmquist had solic-
ited one client to invest in a parcel of real
property with him and others, falsely rep-
resenting to the client that the property
had been purchased.

Palmquist also set up bank accounts for
two other clients and, without the clients’
knowledge or permission, added his own
name to the account signature cards and
withdrew more than $40,000 from the
accounts, using the funds for his own
purposes.

Palmquist received $2,500 toward fees
from another client, and, after minimal
work, withdrew [rom representation two
weeks later. He refused to refund any of
the amount, claiming it had been a nonre-
fundable fee. The client understood the
$2,500 to be an advance fee deposit be-
cause Palmquist had not mentioned the
word “nonrefundable”™ but stated he would
work for $125 per hour and would place
the funds in trust. The client had written
the check to “*Craig Palmquist Trust Acct.”
Palmquist did not deposit the funds to a
trust account.

Palmquist failed to keep three clients
informed about the status of their matters.
One client phoned for two months to
determine the status of his audit without
receiving a return call. A second client’s
Chapter 13 bankruptcy was dismissed
because Palmquist had not told the client

to appear at the Meeting of Creditors, of
the necessity to make plan payments, or
of the Chapter 13 Trustee’s notices re-
garding these matters. A third client hired
Palmquist to file two years’ tax returns.
Although the client provided all neces-
sary information, Palmquist delayed nine
months in filing them. After the client ter-
minated Palmquist’s services, Palmquist
litigated a redetermination of the IRS’ tax
deficiency for more than a year without
her knowledge or permission.

The abandonment of practice violated
RPC1.1,1.2,1.3,1.4,1.15,8.4(c), 8.4(d),
and RLD 1.1(c) & (p). The misappropria-
tion of client funds violated RPC 8.4(b) &
8.4(c). The failure to deposit funds to a
client trust account violated RPC 1.14.
The neglect of client matters and failure
to keep clients accurately informed vio-
lated RPC 1.2, 1.3, 1.4, & 8.4(c). The
failure to withdraw when discharged vio-
lated RPC 1.15. The totality of the con-
duct demonstrated unfitness to practice
law in violation of RLD 1.1(p).

The Hearing Officer was Thomas
Bigsby of Everett. Respondent did not
appear in the proceeding. The Bar Asso-
ciation was represented by Disciplinary
Counsel Joy McLean.

CENSURED

Lynnwood lawyer Stephen B.
Blanchard (WSBA No. 12294, admitted
1982) has been ordered censured by the
Disciplinary Board, which, on April 8,
1998, approved his stipulation for disci-
pline. The discipline is based on
Blanchard’s four-month neglect of achild
support modification matter, failure to
communicate his client’s acceptance of a
settlement offer, failure to communicate
with his client, withdrawal of advanced
fees from trust before they were earned,
and failure to cooperate with the griev-
ance investigation. Blanchard was also
ordered to make restitution in the amount
of $1,887.50.

In April 1995, Blanchard was retained
to represent a client seeking a post disso-
lution modification of child support. The
client paid Blanchard $1,500 in advanced
fees and costs. Following some initial
investigation and attempts at negotiation,
Blanchard failed to file any pleadings
with the court, failed to actively pursue
negotiations, failed to communicate his




client’s acceptance of a settlement offer
increasing child support from $150 to
$425 per month, and failed to timely
respond to his client’s requests for infor-
mation. Blanchard also withdrew his
client’s advanced fees from trust before
they were earned, offsetting the deficit by
giving his client a credit balance on trust
account records and billing statements.
Finally, Blanchard failed to respond to
the Bar Association’s grievance investi-
gation, requiring the Bar Association to
serve Blanchard with a subpoena and
deposition notice. Blanchard’s conduct
violated RPC 1.3 (diligence), RPC 3.2
(expediting litigation), RPC 1.2(a) (abid-
ing by a client’s decision to accept an
offer of settlement), RPC 1.4 (communi-
cating with client), RPC 1.14 (preserving
client’s property), and RLD 2.8 (respon-
dent lawyer’s duties in disciplinary in-
vestigation).

Blanchard represented himself. The Bar
Association was represented by Disci-
plinary Counsel Marsha A. Matsumoto.

REPRIMANDED

James A. Heard (WSBA No. 12272,
admitted 1974), of Aberdeen, has been
ordered reprimanded by order of the Dis-
ciplinary Board dated August 26, 1997.
The discipline is based upon his neglect
of a client matter and failure to communi-
cate with the client.

Although not admitted to the U.S.
Claims Court Bar, Heard continued to
represent a client in a matter that was
transferred to the Claims Court. His fail-
ure to be admitted and to otherwise pros-
ecute the case resulted in dismissal of the
client’s case, which acted as an adjudica-
tion on the merits. Heard did not advise
the client of the dismissal.

Mr. Heard’s actions violated Rule 1.3
of the Rules of Professional Conduct
(RPC), requiring diligent representation
and RPC 1.4, requiring that a lawyer keep
a client advised of the status of a matter.

The hearing officer was Merrifield
Rees. Mr. Heard represented himself. The
Bar Association was represented by Dis-
ciplinary Counsel Maureen Devlin.

SUSPENDED

Michael Sean McAllister (WSBA No.
22279, admitted 1992), of Tacoma, has

been ordered suspended from the practice
of law for eighteen (18) months pursuant
to a stipulation for discipline, approved
by order of the Supreme Court, effective
March 11, 1998. The Court also approved
aprovision for two (2) years of probation
following reinstatement. The discipline
is based upon his conviction of the felony
crime of possession of heroin, a con-
trolled substance.

The hearing officer was Nancy Preg of
Seattle. Respondent represented himself.
The Bar Association was represented by
Disciplinary Counsel Joy McLean.

S.Charles Sprinkle (WSBA No. 16090,
admitted 1986) of Libby, Montana, has
been ordered suspended for six months,
commencing May 19. 1998, by order of
the Supreme Court of Washington. The
Supreme Court’s order of reciprocal dis-
cipline, pursuant to Rule for Lawyer Dis-
cipline (RLD) 12.6, is based on the Mon-
tana Supreme Court’s February 3, 1998
order adopting the recommendation of
the Montana Commission on Practice,
and accepting the six-month suspension
agreed to in Sprinkle’s January 5, 1998
Affidavit of Consent.

All relevant acts took place in Mon-
tana. Sprinkle was convicted of domestic
abuse and disorderly conduct after enter-
ing pleas of guilty. The acts supporting
these convictions occurred while he was
the Lincoln County Attorney for the State
of Montana. The acts involving the disor-
derly conduct conviction occurred while
the deferred imposition of his sentence
for the domestic abuse conviction was in
effect. The disorderly conduct also re-
sulted in personal injury to another per-
son, and occurred while he was under the
influence of alcohol.

After pleading guilty to the disorderly
conduct that caused physical injury to
anotherperson, the Montana District Court
revoked the deferred imposition of
Sprinkle’s domestic abuse sentence. He
was sentenced to a one-year suspended
sentence on the condition that he resign
the office of Lincoln County Attorney.
As aresult of these criminal convictions,
he served 10 days in jail, paid a $1,000
fine, and was required to serve a year of
supervised probation.

July

Sprinkle’s actions violated Rule of Pro-
fessional Conduct 8.4(b) (commitacrimi-
nal act that reflects adversely on the
lawyer’s honesty, trustworthiness or fit-
ness as a lawyer in other respects); and
RPC 8.4(d) (engaged in conduct prejudi-
cial to the administration of justice).

On March 2, 1998, the Washington
State Bar Association (the “*Association™)
provided the Washington Supreme Court
with certified copies of the Montana Su-
preme Court Order imposing discipline
on Sprinkle and his affidavit of consent,
and asked the Court to issue an appropri-
ate reciprocal discipline order pursuant to
RLD 12.6. Thereafter, the issues were
briefed. The Washington Supreme Court
considered en banc the reciprocal disci-
pline matter, and imposed the reciprocal
discipline.

Respondent represented himself pro se.
The Association was represented by Dis-
ciplinary Counsel Leslie Ching Allen.

NONDISCIPLINARY NOTICE

INTERIM SUSPENSION

Irving Leroy “Lee™ Dane (WSBA No.
6587, admitted 1976), of Vancouver,
Washington, was ordered suspended from
the practice of law pending the outcome
of disciplinary proceedings by Supreme
Court order entered May 5, 1998.

Interim suspension is pursuant to RLD
title 3 and is not a disciplinary sanction.

Disciplinary and
nondisciplinary notices
since September 1997

also appear in the

online edition of the
Bar News at:
www.wsba.org
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l_awger Services Department

ETHICS HOTLINE OFFERS GUIDANCE
FOR WSBA MEMBERS

hat is a Washington lawyer to do when faced with

an ethical dilemma? Fortunately, there is help and
it doesn’t cost anything. The Washington State Bar Asso-
ciation, through its Lawyer Services Department, provides
an Ethics Hotline. By simply calling 206-727-8284, an
inquirer may speak with a WSBA

opinion about legal questions, matters that are in dispute or
the conduct of another lawyer. The responses of the Com-
mittee are informal opinions which are provided for the
education of the Bar and do not reflect the official position
of the Bar. Finally, lawyers may call the Hotline and speak

with the Professional Responsibility

lawyer, outline the dilemma and, in
return, receive ethical guidance about
various courses of action. The Hot-
line 1s usually answered by Chris
Sutton, the Bar’s Professional Re-
sponsibility Counsel. Chris received
his law degree from William and
Mary Law School and then served
four years as a military lawyer. Dur-
ing the balance of his career, Chris
has been a partnerin afirm, managed
a high-volume law office and been a
solo practitioner. After joining the
Bar staff, Chris spent two years as
disciplinary counsel.

There are four major sources of
ethical guidance for Washington law-
yers. The highest authority is the
Washington State Supreme Court, which speaks through
its opinions and through its promulgation of the Rules of
Professional Conduct. Next is the Board of Governors,
which issues formal opinions on ethical matters of wide
concern to lawyers. At the third level is the Rules of
Professional Conduct Committee, which answers written
ethical inquires submitted by lawyers about their own
prospective conduct. The Committee may not express an
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Counsel, who will discuss the situa-
tion with the caller to help clarify the
ethical issues involved so that the
inquirer may avoid uncthical behav-
ior.

Calls concern all aspects of the Rules
of Professional Conduct. Most seek
help with questions about handling
trustaccounts, maintaining clientcon-
fidences and secrets, avoiding con-
flicts of interest, problems caused by
termination of a lawyer’s services,
transference of client files, and law-
yer advertising. Chris has practiced
law in a wide variety of settings,
which, combined with his experience
as disciplinary counsel, enables him
to give practical advice and insight into the ethical impli-
cations of the dilemmas faced by today’s lawyer. His job is
not to make the decisions but to help the inquirer under-
stand the ethical component present in all legal decisions.

The Hotline is operated Monday through Friday dur-
ing normal business hours. If the Hotline number is busy,
acaller may leave a detailed message. Every effort is made
to return all calls within one business day.




ONE DEPARTMENT, MANY SERVICES

e’re pleased to announce our new name for the

Lawyer Assistance Department — the Lawyer
Services Department. Along with this new name come
some exciting programs — some of which are in place
now and some which will be coming soon.

Included in the department are the following:

e Lawyers’ Assistance Program (LAP)

» Professional Responsibility, including the Ethics
Hotline

* Law Office Management (LOMAP)—to be imple-
mented later this year

e Mediation Service (coming in 1999)

e Alternative Dispute Resolution Service (Voluntary
Fee Arbitration)

Why 6,000
luwyers use

Why the name change? Many of us found it confusing
that the Lawyer Assistance Department has been
commonly referred to as LAD and the Lawyers’
Assistance Program as LAP. And, since we’re putting
some new programs in place, we thought a new name
would be appropriate to draw attention to the expanded
scope of this department. Most important, though, is
that “lawyer services” are what the department is all
about — serving you, the lawyers of Washington
State. Look for information about our new programs in
future issues of Bar News.

Lawyer Services Department Staff

Barbara Harper - Director

Brian Smith ~ Program Assistant

Rebecca Nerison, Ph.D. - Clinician

Jean Johnson, MSW - Clinician

Veronica Nations - Secretary

Chris Sutton - Professional Responsibility Counsel

For inquiries, call 206-727-8268

Chap7..13

* Best TypeSet look

in Bankruptcy Forms.
* Fastest, friendliest software.
* The only software

with fntelligent Help.

* Automatic Plan Drafting.
54 custom plans; satisfy all districts.

* Filing check-lists, client
questionnaire.

* Matrix-on-disk versions for
all courts that take them.

DEMO DISK * REFERENCES
MONEY BACK GUARANTEE

CALL 800 BEST-7-13
& CHAPZ**13
Specialty Software

ARBITRATION

Fax: (206) 340-1936

MEDIATION
and
ARBITRATION

No Administrative Charges
Total Fee $200.00 an hour
"An Alternative to Expensive ADR"

JUDGE DAVID W. SOUKUP (Ret.)

Puget Sound Plaza, Suite 1200
1325 Fourth Avenue

Seattle, Wa. 98101
(206) 621-9900

1111°S. Woodward = Royal Oak, Mich. 48067
RN S R T T USSR Y [ S |

July 1998 Washington State Bar News 49




(alendar

This information is submitted
by providers. Please check with
providers to verify CLE credits
approved.

To announce a seminar,
please send information to:
WSBA, Bar News Calendar

2101 4th Avenue
4th Floor
Seattle, WA 98121-2330.

fax:
e-maik

Interest-based Mediation—The Process:
Philosophies, Proficiency and
Procedures
July 20-24, Aug. 3-7, Oct. 19-23 —
Spokane. 40 CLE credits (incl. 1
ethics). By Fulcrum Institute 509-
838-2799.

We welcome and appreciate your refe
“Representing Injured Workers For Over 65 Years”
Se Habla Espafiol

WaLTHEW, WARNER, COSTELLO,
TaoMmPsON & EAGAN
(206) 623-5311 - Toll Free 1-800-824-6215

THE WALTHEW BUILDING
123 Third Avenue South (at South Washington) = Seattle, WA 98104

Representing Your Client in Arbitra-
tion and Mediation
Aug. 14 — Seattle; Aug. 21 — Mt.
Vernon. CLE credits TBA. By
WSBA CLE and ADR Section 206-
727-8202.

Advanced Mediator Skills Workshop
Sept. 24, 25 — Seattle. 6.75 CLE
credits (incl. .75 ethics). By WSBA
CLE 206-727-8202.

Adyvising Business Clients About
Distribution and Marketing Law
July 17 — Seattle. 6.75 CLE credits
(incl. .75 ethics). By WSBA CLE
206-727-8202.

Branching Out: Franchising and
Distribution
July 30 — Seattle. 6.5 CLE credits. By
Lorman 715-833-394(.

Consumer Complaints and Unfair
Business Practices
Aug. 7 — Seattle. CLE credits TBA.
By WSBA CLE 206-727-8202.

., CUPATION (D

13

rrals
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Choice of Business Entity in WA
Aug. 19 — Seattle. 8.75 CLE credits
(incl. 1 ethics). By NBI 715-835-
7909.

Pitfalls for the Business Lawyer
Sept. 10 — Seattle. CLE credits TBA.
By WSBA CLE 206-727-8202.

Planning Public Record Filings in
Mergers and Acquisitions
Sept. 17 — Seattle. 3 CLE credits. By
CT Corporation System 212-315-
7800.

 COMPUTER Law

Computer Law: What You Don’t
Know Can Hurt You
July 24 — Portland, OR. CLE credits
TBA. By OSBA CLE 503-684-7413.

Software Licensing Agreements
Sept. 17 — Seattle. 7 CLE credits. By
Sequoia Professional Development
202-955-9373.

. CONSTRUCTION

OSHA and Construction
July 23-24 — Seattle. 8.5 CLE credits.
By Healthcare Safety 520-818-1333.

WA Construction Law: What Do You
Do When...?
Sept. 22 — Seattle. 6.5 CLE credits.
By NBI 715-835-8525.

CREDITOR/DEBTOR

Overview of Creditor-Debtor Law
Sept. 25 — Seattle. CLE credits TBA.
By WSBA CLE 206-727-8202.

CRIMINAL LA

The Fifth Annual Criminal Justice
Institute
Sept. 24-25 — Seattle. 10 CLE credits
estimated. By WSBA CLE and
Criminal Law Section 206-727-8202.

IHEMBLOYMENT =

Qualified Pension and Profit-sharing
July 13-14 — Seattle. 15 CLE credits.
By Accountant’s Education Services
303-871-6239.




Employment Law: Litigation Tips,
Strategies and Tactics
July 16 — Portland, OR. CLE credits
TBA. By OSBA CLE 503-684-7413.

The Law and the Independent Con-
tractor in WA
July 29 — Seattle. 6.5 CLE credits
(incl. 1 ethics). By NBI 715-835-
7909.

Family and Medical Leave Act:
Beyond the Nuts and Bolts
Aug. 12 — Seattle. CLE credits TBA.
By Lorman 715-833-3940,

Comprehensive Longshore Seminar
Aug. 18 — Seattle. 13.5 CLE credits.
By The Longshore Institute 713-227-
5665.

Handling Discharges Roundtable
Sept. 15 — Seattle/Bellevue. CLE
credits TBA. By Foster Pepper &
Shefelman PLLC 206-447-2881 or
KRIEK @foster.com

~ ESTATE PLANNING |

Strategies for Taxable Estates
July 9 — Seattle; July 10 — Spokane.
6.25 CLE credits. By WSBA CLE
and RPPT Section 206-727-8202.

The Estate Planner’s Guide: Estate
Planning with Will Substitutes
(video replays with live moderator)
July 16 — Port Hadlock: Sept. 10 -
Vancouver. 6 CLE credits. By
WSBA CLE 206-727-8202.

How to Handle Federal Estate Tax
Returns
Sept. 11 — Seattle: Sept. 18 —
Spokane. 6 CLE credits estimated.
By WSBA CLE and RPPT Section
206-727-8202.

HE E) FAMILY: LAW -+

Domestic Violence Training for Rural
and Tribal Courts
Jul. 24 — Pomeroy; Sep. 29 — South
Bend. 6.75 CLE credits. By Office of
the Administrator for the Courts 360-
705-5341,

Handling Domestic Relations Cases
July 10 — Portland, OR. CLE credits
TBA. By OSBA CLE 503-684-7413.

4th Annual Winthrop Family Law and
Mountain Bike Festival
Aug. 14 — Winthrop. 7 CLE credits.
By Catalyst Publications 425-827-
9909,

Adoption Law in WA: Adoption
Practice Update
Aug. 21 — Seattle. 6 CLE credits. By
Professional Development Network
414-798-5242.

Essentials of Family Law

Sept. 11 — Seattle; Sept. 17 — Tacoma.

CLE credits TBA. By WSBA CLE
and Young Lawyers Division 206-
727-8202.

 FINANCE

What Lawyers Need to Know about
Investments
July 10 — Seattle. 4 CLE credits (incl.
| ethics). By WA Law Institute 206-
726-9337.

Understanding and Analyzing Finan-
cial Statements
Sept. 9 — Seattle. 6.25 CLE credits.
By National Center for Continuing
Education 850-561-3506.

Modern Financial Analysis
Sept. 10-11 — Seattle. 13.25 CLE
credits. By National Center for
Continuing Education 850-561-3506.

 GENERAL.

The Lawyer’s Tool Box: Nuts & Bolts
for New Practitioners
July | (civil litigation), 8 (business
law), 15 (real estate) — Seattle. CLE
credits TBA. By WSBA CLE 206-
727-8202.

Effective Client, Seminar and Public
Presentations
July 15 — Seattle. 3 CLE credits, By
SpeechPower 206-583-8383.

Navigating the Rules of Evidence
July 17 — Seattle: July 24 — Olympia.
7 CLE credits (incl. 1.5 ethics). By
WSBA CLE 206-727-8202.

The CD Law CLE

Aug. 7 — Whistler, BC. 3 CLE credits.

By Unger & Baumann 360-452-7688
or mbaumann@tenforward.com

July

Summer CLE Video Week
Aug. 7-13 — Portland, OR. CLE
credits TBA. By OSBA CLE 503-
684-7413.

Getting the Judge to Say “Yes!”
Sept. 17 — Seattle. 7 CLE credits
(incl. 1 ethics). By Kinder Legal 206-
622-3810.

. INSURANGE

Recent Developments in Insurance
Law
July 31 — Spokane. 6.5 CLE credits.
By Lorman 715-833-3940.

Insurance Law: Third-party Coverage
in WA
Aug. 26 — Seattle. 6.5 CLE credits
(incl. 1.25 ethics). By NBI 715-835-
7909.

INTELLECTUAL PROPERTY

High Technology Protection Summit:
Intellectual Property for the 21st
Century
July 24-25 — Seattle. 15.25 CLE
credits. By Center for Advanced
Study and Research on Intellectual
Property 206-685-2996.

Seller-Financing
Real Estate?
Private Party

Secured Notes
* Bought
* Appraised
* Created

Visit our Website

www.wallstreetbrokers.com
E mail: lorelei@eskimo.com

Call Headquarters
(800) 423-2114 Toll Free
(206) 448-1160 Seattle
Wall Street Brokers, Inc.
Larry/Lorelei Stevens
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CALENDAR

LAW OFFICE MANAGEMENT

The Internet as a Law Office Tool
Aug. 8 — Whistler. BC. 3 CLE
credits. By Unger & Baumann 360-
452-7688 or
mbaumann@tenforward.com

Collecting from and Communicating
with Clients
Aug. 26 — Seattle. CLE credits TBA.
By WSBA CLE 206-727-8202.

Winning Strategies for the Successful
Private Practitioner
(for new admittees only) Sept. 24 —
Seattle. 6.75 CLE credits estimated.
By WSBA CLE 206-727-8202.

. LITIGATION:

WSTLA 1998 Annual Meeting and
Convention
July 9-12 — Stevenson. CLE credits
TBA. By WSTLA 206-464-1011.

Navigating the Rules of Evidence
July 17 — Seattle: July 24 — Olympia.
7 CLE credits (incl. 1.5 ethics)
estimated. By WSBA CLE 206-727-
8202.

Federal Civil Litigation
July 23 — Seattle. 6.5 CLE credits. By
Lorman 715-833-3959.

Litigating the Class Action Lawsuit in
WA
July 28 — Seattle. 6.5 CLE credits
(incl. 1 ethics). By NBI 715-835-
8525.

Medical Negligence Section Seminar
Sept. 9 — Seattle. CLE credits TBA.
By WSTLA 206-464-1011.

Using the Medical Record as a Litiga-
tion Tool
Sept. 16 — Seattle. 7.25 CLE credits
(incl. I ethics). By Professional
Education Systems 715-833-5296.

Best of WSTLA Series: Commencing
the Action
Sept. 18 — Seattle. CLE credits TBA.
By WSTLA 206-464-1011.
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Evidence and Ethics

" REAL:‘PROPERTY .

Sept. 24 — Seattle. CLE credits TBA.
By WSTLA 206-464-1011.

" PERSONAL INJURY

Section 1031 Exchanges of Investment
Properties in WA
Sept. 25 — Seattle. 7.25 CLE credits
(incl. 1.25 ethics). By NBI 715-835-
8525.

Maritime Personal Injury
Aug. 7 — Seattle. 6.5 CLE credits. By

Lorman 715-833-3940.

Post-concussion Syndrome and
Differential Diagnosis
Sept. 26 — Seattle. 6.5 CLE nexus
credits. By Dr. Daniel P. Dock 218-

525-2033.

REAL ESTATE

. TAXATION -

WA/Federal Fiduciary Income Tax
Workshop
Aug. 20 — Seattle. 7.25 CLE credits.
By Professional Education Systems
715-833-5296.

Property Tax Law in WA
Aug. 20) — Seattle. 7.25 CLE credits.
By NBI 715-835-7909.

Standard Provisions in Real Estate
Documents with Drafting Tips
Sept. |1 — Seattle: Sept. 18 —
Spokane. 6 CLE credits estimated.
By WSBA CLE and RPPT Section

206-727-8202.

MicHAEL (Mickey) MOREY

LICENSED IN OREGON
AND WASHINGTON

Stephanie Davis
Karilyn Pilkington
Legal Assistants

is pleased to announce,
after twenty vears in downtown Portland,
he is relocaring his office ro:

Lakeside Plaza
8 N. State Street, Suite 301
Lake Oswego, OR 97034

Telephone: (503) 636-6001
Facsimile: (503) 636-8512
Esmail: morey.lawfirm (Wworldnet.att.net

Mr. Morey will continue to devote his practice
exclusively to plaintiffs’ personal injury, with particular
emphasis on cases for adult and child victims of sexual

ahuse, wrongful dearh and products liabilicy.




Announcemcnts

McNavuL EBer NAWROT
HELGREN & VANCE

A PROFESSIONAL LIMITED LIABILITY COMPANY

is pleased to announce that

William J. Crittenden
Gregory J. Hollon
Carl E. Jensen
and
Johnathan E. Mansfield

have joined the firm as
associate attorneys

600 UNIVERSITY STREET, SUITE 2700
SEATTLE, WASHINGTON 98101.3143
(206) 467.1816
FACSIMILE (206) 624-5128

KARR TuTTLE CAMPBELL

is pleased to announce that

Lisa J. Oman

and
ROBERT A. RADCLIFFE

have become shareholders

Ms. Oman practices in Karr Tuttle Campbell's
Employment Relations Department and has represented
employers in both state and federal courts.

Mr. Radcliffe focuses his practice in commercial
and tort lirigation, complex insurance coverage,
construction, and employment matters.

Kair Tuttle Campbell
1201 Third Avenue, Suite 2900
Seattie, WA 98101.3028
Phone: (206) 2231313
Fax: (206) 6827100

Karr Tuttle Campbell is a full service law firm
with offices in Searttle and Portland.

DEBORAH J. LAZALDI

is pleased to announce that

BARBARA S. FROST

has joined the Law Offices of Dehorah ]. Lazaldi,
emphasizing industrial insurance defense litigation.

Admitted to practice in 1975, Ms. Frost served as

Judicial Clerk to Superior Court Judge George H. Revelle.

Prior to joining Ms. Lazaldi, Ms. Frost was an Assistant
Attorney for the City of Seartle where she practiced

industrial insurance defense. civil trial and rort litigation.

Law Offices of Deborah J. Lazaldi
8015 15th Avenue Northwest
Seattle, WA 98117
(206) 789-9676 Fax

www.lazaldi.com

GorpoN & PoLscCER, L.L.P.

is pleased to announce
JOSEPH D. HAMPTON

has joined the firm as a partner.

Mr. Hampton's practice will concentrate on
insurance coverage and defense, employment
law, and general civil litigation.

1000 Second Avenue,
Suite 1500 Suite 1200
Seattle, WA 98104 Poriland, OR 97204
Telephone (206) 2234226 Telephone (503) 242.2922
Facsimile (206) 223,5459 Facsimile (503) 242.1264

121 8.W, Morrison,
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ANNOUNCEMENTS

WOLFSTONE, PANCHOT &
BLOCH, P.S., INC.

Attorneys at Law

is pleased to announce that

ROBERT J. WEBER

has joined the firm as an associate
Mr. Weber's practice will emphasize civil litigation

The firm continues its practice in the areas of
real estate, business law, estate planning and
administration, family law and all aspects of litigation

Stanley G. Bakun, Lynn P. Barker, Kenneth A. Bloch,

Kay L. Brossard, Robert L. DiJulio, Larry A. Johnstone,

John A. McGary, Dudley Panchot, Kevin M. Paulich,
Bradley S. Wolf, Edwin G. Woodward

Seartle Office Bellevue Office
1500 Norton Building 320 108th Avenue N.E.
801 2nd Avenue Suite 410
Seattle, Washington 98104 Belleviee, Washington 98004

Phone: (206) 682-3840
Fax: (206) 340-8837
e-mail: WPB3840@AOL.COM

WENDY S. PEARSON AND TERRI A. MERRIAM

ARE PLEASED To ANNOUNCE THE
OpPeENING OF THEIR NEw Law Firm

PEARSON * MERRIAM, P.C.

300 GranD CENTRAL ON THE PARK
216 FirsT AVENUE SOUTH
SEATTLE, WasHmNGTON 98104
TeLePHONE: (206) 382.0590
FacsimiLe: (206) 622.3812

WE WiLL CONTINUE TO SPECIALIZE IN MATTERS
(CONCERNING FEDERAL INCOME TAXATION,
WITH AN EMPHASIS ON

Tax CONTROVERSY, TAX PLANNING,
EsTATE PLANNING, AND INSURANCE TAXATION.

Fromcessiona s

California/Washington
Dual Licensed/Dual Offices

Candace K. Ladley
20 years exp. in CA/10 years in WA
Family Law/Real Estate/Collections
Estate Planning/Probate/Living Trusts
Guardianship/Conservatorship

7382 View Park Rd. SE
Port Orchard, WA (360) 871-0320
303 N. Glenoaks Bivd. #740,
Burbank, CA (818) 841-2266

Appellate Consultant

Heather Houston
Offering an appellate perspective
on every phase of your case.
Fifteen years’ experience
evaluating, briefing, and arguing
appeals. Former law clerk to
Justice Robert F. Utter, Ret.

Gibbs Houston Pauw
1111 Third Avenue #1210
Seattle, WA 98101
(206) 682-1080

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298
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Lawyer Ethics & Discipline
Former WSBA Chief
Disciplinary Counsel

Leland G. Ripley
2442 N.W. Market St., #409
Seattle, WA 98107
(206) 781-8737
fax (206) 782-8111
e-mail: lawethics@juno.com

Entertainment Law

Neil Sussman is available for
consultation and referral on
entertainment law matters, including
music, film, theater and television.

10727 Interlake Avenue North
Seattle, WA 98133
(206) 363-8070

Title 11 RCW

Bruce G. Hand (admitted 1969) is
available for assistance, referral,
mediation, or arbitration in matters
governed by Title 11 RCW.

Bruce G. Hand, P.C.
4122 - 128th Ave. SE, Ste. 301
Bellevue, WA 98006
(425) 747-0968

Vehicle
Crash-Worthiness

Paul W. Whelan
of the law firm
Stritmatter Kessler
Whelan & Withey
is available for association or
referral in cases related to motor
vehicle crash-worthiness,
including cases involving
fuel-system integrity, such as
Chevrolet C/K series pickup trucks.

Seattle Office:

1200 Market Place Tower
2025 First Avenue
Seattle, WA 98121

(206) 448-1777

Disciplinary Proceedings
Personal Injury
Products Liability

Stephen L. Henley, Sr.
1325 Fourth Avenue, Suite 1700
Seattle, WA 98101-2509
Telephone 206-343-0191
Fax 206-682-8636
Internet SHenleysr@aol.com
Since 1976

Announces his availability to

(1) Represent health care providers
in disciplinary matters and

(2) Represent plaintiffs in complex

personal injury and products
liability cases

Medical Negligence &
Product Liability

Chemnick, Moen & Greenstreet
is available for referral
or association in plaintiff's
medical negligence and
product liability claims.

The firm’s staff includes a nurse-
attorney and a nurse-paralegal.
Patricia K. Greenstreet and Eugene
M. Moen are past chairpersons of
WSTLA’s Medical Negligence
Section. Paul W. Chemnick
organized WSTLA’s Product
Liability Section and served as its
first chairperson.

Chemnick, Moen &
Greenstreet
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and

2) representation of healthcare
providers in disciplinary matters.

(425) 451-1202, Bellevue

Construction Site Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of
construction site injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

Referrals, Associations
and Consultations in

Immigration Law Matters

Robert H. Gibbs
(19 years’ experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
(206) 682-1080

Appeals

Rob Lawrence-Berrey is
available for referral or assistance
on civil appeals. An objective and

fresh view often reveals overlooked
facts and arguments.

Rob Lawrence-Berrey
Finney, Falk & Lawrence-Berrey
117 N. 3rd St., Suite 201
Yakima, WA 98901
(509) 453-5604
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Labor and Employment
Law

William B. Knowles is available for
consultation, referral and
association in cases involving
employment discrimination,
wrongful termination, wage claims,
unemployment compensation and
federal employee EEOC or Merit
System Protection Boaid appeals.

(206) 441-7816

Appeals

Douglass A. North announces his
availability for referral, consultation
orassociation onappellate arguments
and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

Class Actions

Christopher L. Stamos and
James E. Freeley announce their
availability for referral, consultation

or association on class actions.

Christopher L. Stamos, WSBA 6296
James E. Freeley, WSBA 11251

2120 State Avenue NE, Suite 101
Olympia, WA 98506
(360) 754-7667
Fax: (360) 754-0249

Appeals

“A discourse on argument on an
appeal would come with superior
force from the judge who is in his
judicial person the target and trier of
the argument . . . Supposing fishes
had the gift of speech, who would
listen to a fisherman’s weary dis-
course on fly-casting . . . if the fish
himself could be induced to give his
views on the most effective methods
of approach?” — John W. Davis

Charles K. Wiggins
Former Judge, Court of Appeals
(206) 780-5033

Pence & Dawson

Bob Dawson announces his
availability for trial of
plaintiff’'s personal-injury
lawsuits.

(206) 624-5000

Childhood Abuse
Repressed Memory

Steve Paul Moen is available for
assistance & referral of cases
involving sexual abuse, delayed
recall & mental health counseling.

Shafer, Moen & Bryan, P.S.
Hoge Bidg., Seattle
Tel: (206) 624-7460

Brain & Spine Injury
Personal Injury
Colorado

NBTA Certified
Diplomate of NCA (ATLA)
Martindale-Hubbell rated

Available for Colorado state
(Denver-Boulder area)
or Federal cases
Experienced trial attorney

Larry D. Lee
Cook & Lee, P.C.
5390 Manhattan Circle
Boulder, CO 80303
(303) 543-1000 Phone
(303) 543-8582 Fax

Calif/WA Dual-License
Personal Injury
Brain & Spine Injury

AV Martindale-Hubbell Attorney
Certified as a Civil Trial Advocate
by the National Board of Trial
Advocacy available for referrals or
association of California (San
Francisco Bay Area and Northern
California) matters or trial in State
or Federal Courts.

Michael M. Shea
Shea & Shea
408-292-2434 Phone
408-292-1264 Fax

Probate & Guardianship

Mary Anne Vance, co-author of
the chapters on Estate Planning
and Probate in Butterworth’s
Washington Civil
Practice Deskbook,
is available for association,
consultation or referral of probate
and guardianship cases, both
contested and noncontested

The Law Office of
Mary Anne Vance, P.S.

1111 Union Bank of California Ctr.
Seattle, Washington 98164
(206) 682-2333
fax: (206) 682-2382
e-mail: lomav@nwlink.com
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Calif/Wa Dual-licensed

Michael A. Aronoff
Aronoff, McGoran & Sawyer P.S.

Available for referrals, consultation
or association on California matters.
Heavy family law background.
20 years’ experience in California.

(253) 874-0189
fax (253) 874-8005

Canada

Gregory L. Samuels
Trial Lawyer in Washington &
British Columbia
(800) 222-6332

Insurance
Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co., is
available for consultation, associa-
tion or referral in matters involving
all types of insurance coverage.

506 Second Ave., Suite 1613
Seattle, WA 98104
(206) 467-7075
fax (206) 467-0101

Labor Law
Employment Discrimination

Nina Harding, jd/mpa

Available for consultation, investiga-
tions, referral and association.

(206) 329-6370

Divorce Representation
for Attorneys

Family Law

Rodney G. Pierce is available
for association and consultation in
all phases of family law matters.

Mr. Pierce's practice includes
representation of attorneys,
accountants, doctors, engineers,
athletes and other professional
individuals in family law matters.

Pierce Law Offices
900 Fourth Avenue, Suite 3000
Seattle, WA 98164
(206) 587-3757
fax (206) 587-0780
pager (206) 361-7777

Criminal Charges

Lori K. Gustavson, specializing
in the defense of major felony
allegations, is available for referral

(206) 624-1060

(lassifieds

FOR SALE/WANTED

$59.95: 1998 WA State Child Support
Worksheets and Financial Declaration
computer program. Program calculates
wages, FICA, taxes (Schedule A, head of
household, day care credit, earned in-
come credit, etc.), imputes income, resi-
dential care credit, and Arvey (split cus-
tody) allocation. 1998 update $17.95. Call

July

Law Office of Frederick L. Hetter 253-
759-6853.

William S. Hein Co.: more than 70 years
later, still your #1 source for buying/selling
law books. 50-70% savings on major
sets, international law, rare/antiquarian
law. Appraisal services available. 800-
496-4346; fax 716-883-5595. Web site
lawlib.wuacc.eduw/hein/heinused.htm

Desk for sale: massive (over 6 fit.),
beautiful solid wood desk and matching
credenza. Iconoclast Clay Nixon, origi-
nal owner. Best offer. Kent Thorstad 425-
637-3020.

For sale: five WSBA CLE preferred
passes, $87.50 each. Please call Susan
206-781-9447.

Save 50% on law books. Call National
Law Resource. America’s largest law
book dealer. All sets guaranteed excel-
lent and up-to-date. Your satisfaction
absolutely guaranteed. We buy/sell/ap-
praise. E-mail lawstuff@aol.com

SPACE AVAILABLE

Northgate: furnished space for one
attorney/one staff. See it and you will like
it. Sonya 206-525-0600.

Premium office space: central Belle-
vue business district, Goddard &
Wetherall. Large offices, reasonable cost.
Receptionist, fax, phone, copier, confer-
ence rooms, library, mail processing,
kitchen facilities. Call Jack 425-453-9200.

Sweeping, unobstructed view of
Olympics or Mt. Rainier (First Interstate
Building, 41st floor). Elegant law office
near courthouse. Reasonable rates include
receptionist, basic messenger service, mail
delivery, fax, two conference rooms, law
library, fully equipped kitchen.
AnnaMarie 206-624-9400.

Space-sharing, downtown Seattle:
lwo-attorney offices with one secretarial
space in attractive four-attorney suite in
Columbia Center. Can furnish one. Large
shared work and file space, conference
room, all normal amenities. Available
immediately. George 206-624-3718.

First Interstate Center, 32nd floor:
view office for one attorney. Completely
equipped law office, including reception-
ist, conference room, library, kitchen.
Secretarial station available. Call Harris,
Mericle, Wakayama & Mason 206-621-
1818.

Downtown Seattle, Pacific Building:
Office space with view on 21st floor for
third attorney in three-attorney suite: in-
cludes secretarial space. Reasonable rate
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includes conference room and law
library. Copier and fax are extra.
Separate telephone line available.
Walt 206-292-9953.

Corner view offices: central Belle-
vue business district, includes secre-
tarial space, conference room, law
library, fax, copier, and the usual
amenities. Chris 425-462-1455.

Modern, upscale attorney office for
rent or sublease in Queen Anne Square,
200 Mercer St., Seattle. Rent is approxi-
mately $614 per month plus telephone
expenses. Includes use of library and
waiting area. J.M. Morgan 360-754-1976.

Sublease: 4,390 rentable sq. ft., 15th
fl. Pacific Bldg., NW view. Elevator ex-
posure. Available immediately through
03/31/02. 10 POs, conference room,
kitchen. Seven stalls in garage at market
rate. James Keating, Grubb & Ellis 206-
623-8901.

Downtown city-view space: 21st floor
Pacific Building. Nicely appointed, con-
genial office with secretarial space avail-
able., Share conference room, kitchen-
ette, law library and receptionist. Avail-
able now. 206-587-6224.

Portland branch? Spacious office in
professional lawyers’ building near court-
house at SW 6th and Clay in downtown
Portland. Pleasant work environment in-
cludes receptionist, personalized tele-
phone answering, library with fireplace,
conference room, kitchen, fitness center,
shower, closed file storage, secretarial
space and all usual equipment. Parking
available. $500 to $650. 503-226-3607.

Remodeled penthouse space in Denny
Building equipped with telephones,
copier, fax machine, library and confer-
ence room. It is an office-sharing ar-
rangement with a receptionist. Includes
private elevator, kitchen, access toalarge
terrace with view. Michael or Jay 206-
441-1980.

LW Moen has furnished office space
available for subletin Tukwila. $750/mo.
without receptionist or $900/mo. with
receptionist. 425-227-4260.

Prestigious furnished office downtown
Seattle. Located on the 19th floor of the
IBM Building. Fax, phone, legal library
and conference room. 206-729-1040;
taxes @msn.com

Downtown Seattle office-sharing:
$150 per month. Also, full-time offices
available on 32nd floor, 1001 Fourth
Avenue Plaza. Close to courts. Furnished/
unfurnished suites, short-term/long-term
lease. Receptionist, legal word-process-
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ing, telephone answering, fax, law li-
brary, legal messenger and other services.
206-624-9188,

Downtown Bellevue law office has
one or more offices to rent. Reception,
conference room, fax, kitchen and other
amenities available. Negotiable terms.
Hollie 425-450-5000.

Downtown Seattle: large western-view
office available. Tasteful decor, relaxed
atmosphere. Receptionist, conference
rooms, computerized library. Secretarial
station available. 206-624-9392.

PosITION AVAILABLE

Attorney jobs: Harvard Law School
calls our publication “probably the most
comprehensive source of nationwide and
international job openings received by
our office and should be the starting point
of any job search by lawyers looking to
change jobs.” Each monthly issue con-
tains 500-600 current (public/private sec-
tor) jobs. $45/three months. Contact: Le-
gal Employment Report, 1010 Vermont
Ave. NW, Ste. 408-B, Washington, DC
20005. 800-296-9611. Visa/MC/AmEx.
www.attorneyjobs.com

Minzel & Associates is a temporary
placement agency for lawyers and parale-
gals. We are looking for quality lawyers
and paralegals who are willing to work on
a contract basis for law firms, corpora-
tions, solo practitioners, and government
agencies. If you are interested, please call
206-328-5100 for an interview.

Family law attorney: Bellevue family
law firm looking for contract attorney
with experience in family law. Please fax
résumé to 425-462-4050.

Jeffers, Danielson, Sonn & Aylward,
P.S., a well-established central Washing-
ton firm, has an opening in its Moses
Lake office for an entry-level attorney or
anattorney with 2+ years of experience in
general civil practice. This is an opportu-
nity for immediate responsibility in a
rapidly growing practice. Please send ré-
sumé to: Mitchell P. Delabarre, 515 N.
Stratford Rd., Moses Lake, WA 98837.
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Business transactions attorney:
established Portland business law firm
has immediate opening for an attor-
ney with 3+ years’ experience in busi-
ness and commercial transactions.
Corporate finance/securities experi-
ence preferred. Applicants should
have experience at mid-size to large
firm, excellent academic credentials
and superior writing and analytical skills.
Admission in Washington State or will-
ingness to take Washington Bar benefi-
cial. Competitive salary and benefits. All
inquiries confidential. Send cover letter,
résumé and writing sample to: Ms. Jackie
Pierce, Personnel Administrator, Black
Helterline LLP, 707 SW Washington St.,
Ste. 1200, Portland, OR 97205.

Business lawyer: Ryan, Swanson &
Cleveland, a Seattle law firm with 40
lawyers, is seeking an associate with ex-
cellent credentials for the firm’s business
department. A minimum of two years’
experience preferred. Send résumé in con-
fidence to: Recruiting Administrator,
Ryan, Swanson & Cleveland, PLLC, 1201
3rd Ave., Ste. 3400, Seattle, WA 98101-
3034.

Paine, Hamblen, Coffin, Brooke &
Miller LLP, a Spokane-based 50+ attor-
ney law firm, has an immediate opening
for an attorney with significant experi-
ence in labor and employment matters.
The position requires experience in
counseling clients as well as defending
labor and employment lawsuits. LL.M.
in labor law is preferred but not re-
quired. Excellent salary and benefit
package available. Please send résumé
to: Thomas W. McLane, Paine, Hamblen,
Coffin, Brooke & Miller LLP, 717 W.
Sprague Ave., Spokane, WA 99201.
E-mail: tmelane @ paine-hamblen.com

ZymoGenetics, Inc. is a Seattle-based
biotechnology company making impor-
tant strides in the areas of diabetes re-
search, hemostasis, and tissue repair. The
company also focuses on the research and
developmentof human and other proteins
of pharmaceutical and industrial value.
We are seeking an attorney with at least
three years’ experience in technology li-
censing and contract drafting, preferably
with respect to transactions in the bio-
technology or pharmaceutical industry.
Preference given to Washington State
Bar members. Candidates should have
excellent written and oral communica-
tion skills and the ability to handle mul-
tiple tasks productively with exceptional
attention to detail. The successful candi-




date should perform independently and
creatively within a team environment.
Contract negotiation and client counsel-
ing experience are preferred. As a subsid-
iary of Novo Nordisk, the world’s largest
producer of industrial enzymes and the
market leader in insulin production,
ZymoGenetics offers an exciting envi-
ronment characteristic of a small research
and development company, along with
the scope and stability of a large pharma-
ceutical corporation, as well as intellec-
tual challenge, state-of-the-art facilities
and aresearch-oriented work atmosphere.
Please apply in confidence by sending a
cover letter noting Job Reference
#94N298 and a detailed résumé of your
work experience and academic back-
ground to: ZymoGenetics, Inc., atin.:
Human Resources. 1201 Eastlake Ave.
East, Seattle, WA 98102. Fax 206-442-
6658.

Business attorney: Lasher, Holzapfel,
Sperry & Ebberson, a 23-attorney, AV-
rated law firm, is seeking an associate
with at least two years’ business, tax and
real estate experience. Candidates should
possess excellent oral, writing and re-
search skills. Current Washington State
Bar membership and basic computer lit-
eracy are strongly preferred. Competitive
salary and benefits. Friendly, supportive
workplace. Send résumé and writing
samples to: Personnel, 601 Union St.,
Ste. 2600, Seattle, WA 98101.

Growing Seattle transactional law
firm with national practice emphasizing
commercial real estate seeks experienced
attorney. Must be able to handle multiple
projects; work with out-of-town clients
via phone, fax, overnight couriers; work
within limited time frames. Résumé to
The Nathanson Group, 1411 4th Ave.,
Ste. 905, Seattle, WA 98101; fax 206-
623-1738.

Redmond corporate/technology law
firm with strong, growing clients and
markets seeking experienced business,
commercial litigation and technology at-
torneys with at least five years’ experi-
ence and some client base to join our
practice. R. Sailer, Judd & Sailer, PLLC,
PO Box 86, Redmond, WA 98073; fax
425-883-4616.

Corporate/securities attorney:
SAFECO Corporation is seeking an at-
torney to join its in-house corporate legal
staff. Candidate should have a minimum
of three years™ experience in general cor-
porate and securities law and an interest
inlegal issues affecting mutual funds. We

require excellentacademic credentials and
references, and strong analytical and wril-
ing skills. Washington State Bar mem-
bership preferred. Please submit a cover
letter and résumé outlining qualifications
to: SAFECO Corporate, SAFECO Plaza,
Human Resources T-17/AT, Seattle, WA
98185, or fax 206-545-6362. We are an
equal opportunity employer committed
to employing a diverse workforce.
Five-attorney firm located in
Longview, WA is seeking an associate
with at least two years’ experience with a
desire to work in all aspects of civil litiga-
tion, with an emphasis in personal injury.
Experience in discovery. motion prac-
tice, arbitrations, mediations, and famil-
iarity with medical records and abbrevia-
tions is preferred. All applicants should
be willing to work in the Longview area.
The firm encourages participation in ser-

vice clubs and other organizations which .

support the community. All applicants
who want to avoid big-city traffic but still
enjoy an interesting, active and varied
law practice should send their résumé to
Bar News Box 558.

Contractattorney: reduce your hours,
work at home, retain your income. If you
have five years’ experience in commer-
cial real estate transactions and lending;
are a good writer; are very computer-
literate; and want to work smarter, not
harder, then consider this: leave the big-
firm rat race. Our firm needs an indepen-
dent contract attorney to help on real
estate transactional work. No guaranties,
butwe can probably provide 20-100 hours
of work per month that is challenging and
fun. Submit résumé, writing samples and
work history to Bar News Box 559.

Chmelik & Associates, P.S. is a well-
established, municipal, business and com-
mercial litigation firm in Bellingham. We
represent municipal governments and a
wide variety of commercial clients. We
are seeking an associate attorney to work
on a variety of business, commercial liti-
gation and real property litigation mat-
ters. The attorney should have a mini-
mum of two years” experience with a
well-regarded law firm and who can work
with clients and on a variety of business
matters. The firm provides competitive
salary, excellent benefits and an opportu-
nity to grow a practice. Please send a
résumé, references and a cover letter to
Rich Davis, Chmelik & Associates, P.S.,
1500 Railroad Ave., Bellingham, WA
08225.

Commercial trial attorney: Lasher,
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Holzapfel, Sperry & Ebberson, a 23-at-
torney, AV-rated law firm, is seeking an
associate with at least four years’ com-
mercial litigation experience. Candidates
should possess excellent oral, writing and
research skills. Current Washington State
Bar membership and basic computer lit-
eracy are strongly preferred. Competitive
salary and benefits. Friendly, supportive
workplace. Send résumé and writing
samples to: Personnel, 601 Union St.,
Ste. 2600, Seattle, WA 98101.

Real estate/business associate—Port-
land, OR: Miller Nash LLP seeks an
associate with at least three years’ expe-
rience in real estate transactions. Experi-
ence inrepresenting lenders or other com-
parable financing experience and/or real
estate syndication work involving multi-
family residential rental housing projects
is required. Experience with tax-exempt
bond financings would be a significant
advantage. Must be self-motivated. hard-
working and a quick study. Will have
significant interaction with a variety of
clients on adaily basis. Applicants should
send their résumé, law school transcript
and writing sample in complete confi-
dence to JoJo Hall, Recruiting Coordina-
tor, Miller, Nash, Wiener, Hager &
Carlsen LLP, 111 SW 5th Ave., Ste. 3500,
Portland, OR 97204.

To PLACE A CLASSIFIED AD

Rates: WSBA members: $25/first 25
words; $0.25 ea. add'l. word. Nonmem-
bers: $35/first 25 words; $0.75 ea. add'l.
word. Blind-box number service: $7 (re-
sponses will be forwarded). Check pay-
ment (to WSBA) must accompany or-
der. We do not bill for classified ads or
accept payment by credit card. Dead-
line: Text and payment received (not
postmarked) by 1st of each month for
issue following, e.g., August 1 for Sep-
tember issue. No cancellations after
deadline. Mail to: WSBA Bar News Clas-
sifieds, 2101 4th Ave., 4th Fl., Seattle,
WA 98121-2330.

Qualifying experience for positions
available: State and federal law allow
minimum, but prohibit maximum, quali-
fying experience. Noranges (e.g., “5-10
years”).

Questions?
206-727-8213; comm@wsba.org
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SERVICES

Contract attorney: experienced, ac-
complished trial and appellate attorney
available. Fifteen-plus years’ experience.
Litigation and writing emphasized. Ref-
erences; reasonable rates. M. Scott Dutton
206-324-2306; fax 206-324-0435.

Legal skills services: drafting, briefs,
discovery, documentary analysis, re-
search, trial preparation, complex com-
mercial, civil litigation and business agree-
ments. Yale and Stanford Law graduate.
Colorado bar member. High-quality work.
Very experienced. Hourly. William
Goldstein 206-322-2204.

Expert witness: retired AVP profes-
sional liability claims with total of 31
years’ experience. Expert witness past 12
years; basically CA and NV, but have
testified in all courts nationwide. Insur-
ance good faith, insurance contractevalu-
ation/comparison, insurance claims and
insurance management practices. Insur-
ance agent/broker professional liability.
Arbitration of insurance cases. George
Ochsner, PO Box 417, Brinnon, WA
98360-0417. 360-796-3592. Fax on re-
quest.

Forensic document examiner: ques-
tioned document examinations/expert tes-
timony. Trained by the Secret Service.
and practicing law enforcement docu-
ment examiner. Civil cases only. Robert
M. Hill, Associated Document Laborato-
ries, Inc. 206-256-9893.

Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and share
the fee. OTLA member; references avail-
able. Zach Zabinsky 503-223-8517.

Your senior clients can wipe out debts
and stop monthly payments with a US-
government-backed reverse mortgage
from Seattle Mortgage. 800-233-4601.

Minzel & Associates is a temporary
placement agency for lawyers and parale-
gals. We provide highly qualified attor-
neys and paralegals on a contract basis to
law firms, corporations, solo practitio-
ners and government agencies. Jeff
Minzel, who worked at Davis Wright
Tremaine foranumber of years, carefully
screens all attorneys and paralegals. High-
lights of the screening process include a
personal interview, a detailed review of
the applicant’s legal and non-legal work
experience, a review of the applicant’s
educational background, an evaluation of
the applicant’s legal skills, reference
checks, a review for bar complaints and
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malpractice suits, and verification of good-
standing status. These lawyers and para-
legals can help you enhance profits, con-
trol costs, manage growth, increase flex-
ibility, improve client service, and in-
crease career satisfaction. For more in-
formation, please call us at206-328-5100
or e-mail us at M-and-A @msn.com

Skip tracing—locator: guaranteed
locate or not fee: 87% success rate. Na-
tionwide. Confidential. Many attorney-
needed searches. Tell us what you need.
Verify USA. 888-2-VERIFY.

Forensic document examiner: trained
by Secret Service/US Postal Crime Lab
examiners. Court-qualified. Currently the
examiner for the Eugene Police Dept.
Only civil cases accepted. Jim Green 54 1-
485-0832.

Legal Research Solutions: 800-627-
8047. Our services include raw research,
court-ready trial and appellate briefs, sum-
mations of law, drafting of pleadings,
motions and discovery. All areas of law
and all jurisdictions available. State and
Federal. Our large network includes at-
torneys with many years of practical ex-
perience in vast areas of the law who are
all top-quality researchers and writers.
Specialty areas are also available, includ-
ing tax, environmental, insurance, among
others. No additional charges for com-
puterized research. Flat fee or hourly rates
available. Seven days per week. Rush/
long-term projects welcome. Fast turn-
around. MasterCard/Visa accepted.

Need a vacation? We can help! Re-
search and writing from trial court to US
Supreme Court. Satisfied clients across
Washington and in BC. Reasonable rates.
Available evenings and weekends, rush
jobs fine. Fraser Robinson Speir, attor-
ney outsource. 253-564-3669, fax 253-
564-3552.

Expert witness/investigator: investi-
gated wage-and-hour matters and testi-
fied for plaintiffs in Taco Bell litigation.
Federal wage-and-hour investigator for
32+ years. Employers concerned aboul
Labor Department audit, contact Robert
B. Hackler 360-331-4290.

Interested in referrals? I receive in-
quiries in family law, personal injury and
immigration. | practice criminal defense,
trial and appeal. If you are interested in
building your referral base, let’s talk.
Douglas Stratemeyer 206-684-9397.

WILL SEARCH

Willie Earnest Lewis: anyone who

has prepared a will for Willie Earnest
Lewis please contact Gregory Lewis. Call
collect 206-329-7332/206-768-83309.

James Robert “Bob’ Rogers: anyone
having information on the last will of
James Robert “Bob” Rogers of Seattle,
deceased 02/13/98, please call the law
office of J. Martin Sjolie, 206-860-3020.

William Thomas Kramer, Sr.: We
are seeking anyone who has information
regarding the last will and testament for
the deceased, William Thomas Kramer,
Sr.. who was a resident of Snohomish
County, WA. Please contact Barbara
Isenhour, attorney at law, in Seattle at
206-340-2200.

MISCELLANEOUS

Inform your clients: top dollar paid
forstructured settlements and lottery win-
nings. Heartland Capital Funding 800-
897-9825. Professional annuity funding
for you and your client.

Lump sums cash paid for remaining
payments on seller-financed real estate
notes and contracts, business notes, struc-
tured settlements, annuities, inheritances
in probate, lottery winnings. Since 1992.
Cascade Funding 800-476-9644.
www.cascadefunding.com

OrcasIsland: restored farmhouse with
marine/island views, meadows, stream
and waterfalls. Fully furnished,
woodstove, VCR, sleeps six+. Available
by day or week year-round. From $675/
week. No smoking, 206-781-2715.

Kihei, Maui: deluxe one- or two-bed-
room non-smoking condos. Located di-
rectly on four-mile sand beach. Panoramic
ocean views, pool. BBQ. Winter rates
from $110 one-bedroom, $155 two-bed-
room. Summer rates from $95 one-bed-
room, $135 two-bedroom. 800-877-3826.

Housesitting: attorney/writer seeks
housesitting assignments 8/98-3/99 in
Seattle/PS area. Finishing novel. Totally
responsible, with excellent refs. Will care
for pets, plants, yardwork. 206-217-0956.

Gonzaga Law Review is now accepting
articles for publication in an upcoming
symposium on emerging trends in family
law. Articles and/or correspondence
should be addressed to: Editor-in-Chief,
Gonzaga Law Review, PO Box 3528,
Spokane. WA 99220-3528. 509-328-4220
ext. 3716; fax 509-324-5742; http:/
law.gonzaga.edu/review/ All articles
should bereceived by December31, 1998.




[n legal research,
control of the outcome
|  requires command
of the process.

West's® Washington Case
Law"™ and Revised Code of
Washington Unannotated”™

West's Revised Code of
Washington Annotated ™

West's Washington Digest
CD-ROM Edition™

Washington
Administrative Code

American Law Reports

American Jurisprudence’

West CD-ROM Libraries™ put you in control, with interlocking research KeyGite™, then bring it all together with the very latest data from over
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