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Claims made and reported form with a 60 day mini-tail. 
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Formerly Qui nan-Pickering, Inc. 
Insuring Washington Lawyers Since 1960 

9709 Third Avenue N.E., Suite 502 
P.O. Box 75978 
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(206) 527-2444 
FAX(206) 525-1316 
(800) 877-8024 
E-mail: hcj inc3@sprynet.com 
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A GE Capital Services Company 
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Letters 

■ Edi tor: 

F A M I L Y L AW GAL 

EXTIN C T DINOSAUR 

I find it almost impossible to be lieve 
that anybody still doesn' t get it, to use a 
common vernacular, about guardians ad 
litem in family law. What is the problem 
with the legal community, and W ashing­
ton attorneys in particular? 

Anyone who has any knowledge of 
how the law changes in response to the 
socie tal pressures around it should easil y 
see the family law G AL dinosaur for 
exactly what it is: an ex tinct concept that 
is on life-support only because it gener­
ates lucrati ve fees while a llowing the 
exercise of unbridled power. 

If those in the legal system would o nly 
be forced to stare i_nto a video camera 
while reciting the ir pontifications o n this 
subject, and tl1en freely pass said video 
around to strangers, there would be no 
more family law GALs in very short 
order. 

Raven Lidman is the only one who l 
have heard who even tries to te ll the truth 
about this cesspool. Notwithstanding my 
respect for her. I s till am amazed tha t she 
refuses to call it what it is: a c lever method 
for raiding a marital community !'o r fees 
while wielding power over two emotion­
ally pained ind ividuals in a manner un­
available to even the President of the 
U nited S tates. 

The Navajo Nation calls the BIA (Bu­
reau of Indian Affairs) something differ­
ent. They say it stands for Bossing Indi­
ans Around . In Washington courts, G AL 
stands for Getting A ll the Loot. Possibly, 
in the case of atto rney GALs, one could 
say Generating Abusive Litigation. 

Why is a G AL i.n famil y law an extinct 
dinosaur on life support? Because the law 
has changed so that children are no longer 
property. lt was only when children were 
treated legall y as property (which had 
some pote111ia l constitutional rights) that 
it was necessary to appo int a protector to 
make sure that the attorneys didn ' t take 
the "property" concept too far while zeal­
ously advocating for their clients . Today 
children are viewed as "not quite full 
persons." The exceptions to this make it a 
Swiss cheese view but generally it is 
accurate. 

H ere is a radicalidea T would li ke all the 
atto rneys to consider: Ban GA Ls (and 
investigators) in famil y law, pe riod. 

trans fer the case to juvenile court as a 
dependency case and order the State to 
come in as a party to represent the child 
and fulfill the GAL role. Why is this not 
clone at present? S imple. It triggers con­
stitutional rights for the parents in de­
fense o f the ir rights. Free attorneys and 
a ll that other c rap. You say it would be too 
costly? 

I can hear the screams of anguish a l­
ready from those who profess to care 
abo ut children but are only lini ng the ir 
pocke ts whil e destroying parent-child 
re latio nships. But the truth is that if the re 
is a case where a GAL might be needed to 
protect a child' s best interests (the opera­
ti ve phrase under RCW 26.1 2. 175). the 
very first thing a judge should do is to 

Okay, try thi s one : any allegations of 
abuse by o ne parent against the other 
parent that are not simultaneously ac-

~r;-==============================~~ 
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companjed by a crime report to the local 
police result in an immediate transfer o f 
primary residential placement to the ac­
cused parent and limitations imposed on 
the fal se accuser. 1f a police report is 
actually made, t.hen the case goes to juve­
n_ile court as a dependency case anyway, 
srnceanycriminal activity inside a family 
per se endangers children. The end result 
is that if a GAL is appointed , it is under 
the law and in the court which is designed 

to handle the issues causing it. 

Just because two people are being di­
vorced doesn ' t mean they are not capable 
of doing the right things. Teaching people 
lo kowtow and worship a GAL under the 
pre mise that if they genuflect properly 
they will win the case is revolting to my 
stomach. It should be to everyone else as 
well. 

LAWRENCE HUT 

via e-mail 

W are pleased to announce the election of 

Michael D . Dwyer &. James L. Robart 

as co-managing partners of the firm. 

We are also pleased to announce the 

new partners in our Washington state offices : 

Linda B. Clapham 

J.C. Ditzler 
Barbara J. Duffy 

Christopher W. Nicoll 

David C. Spellman 

Lawrence J. Steele 

[anuary 1998 

1420 Fifth Avenue · Suite 4100 
Seattle, WA 98101 · (206) 223-7000 

A NCHORAGE • FAIRBANKS • L os ANGELES • M OUNT V ERNON • O LYMPIA 

P ORTLAND • S AN F RANCISCO • S EATTLE • L ONDON 
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M OR E GA L I NFO 

■ Edito r: 

Our ar ticle in the December Bar News 
may have assumed a level of experience 
that many readers do not haveconcer nin" 
G ALs. We would like to provide addi~ 
tional information that may be he lpful to 
those readers who may have felt as if a bit 
more basis would be helpful. 

Term . In Washington state, the term 
"Guardi an ad !item" includes bo th paid 
and volunteer GALs. Paid GALs practice 
primarily in adoptions, minor settlements, 
guardianships and family law cases in­
volving chi ldren. Volunteer GALs are 
recruited , screened, trained and mento red 
through CASA programs to investigate 
the child ' s situation in juvenile court de­
pendency actions as well as family law 
cases, including domestic violence ac­
tions. In the vast majority of juveni le 
dependency actions, there is little money 
available to pay G ALs. 

Eyes and Ears for the Court. Part o f 
the confus ion surrounding many d iscus­
sions about GALs is because GALs are 
appointed in so many different types of 
actions. Regardless o f the type of action, 
generally the Guardian ad litem acts as 
the "eyes and ears for the court." See, e.g., 
National Probate S tandards. Ideally, the 
G AL acts as a neutral, impartial, informa­
tion gatherer and reporter, operating with 
objectivity and wi t.bout bias. Recom­
mendations are made to assist the court in 
making a more knowledgeable, informed 
dec ision and should be based on informa­
tion gathered by the GAL during the in­
vestigation and detailed in the reporL. 

Party Status - Sometimes. Another 
area of confusion is whether or no t a GAL 
is a party. In some actions, the Jaw pro­
vides party status to the G AL. In paternity 
cases, for example, thecourtis required to 
appoint a GAL for the child, who is a 
party under the law. Party sta tus is also 
accorded GALs in dependency cases by 
statute. (CASAs who are appointed in 
paternity and dependency cases are treated 
as parties, too.) Similarly, GA Ls are con­
sidered parties in some actions by virtue 
of Title 4 RCW. Generally, G ALs in 
family law custody cases are no t parties. 

Confusion wilh CASAs . By definiti on, 
CASAs (we are referring to those who 
volunteer as GALs with a CASA Pro­
gram as well as those volunteers who are 



called CASAs) are affiliated with Court 
Appointed Special Advocate Programs, 
whose mission is to provide a GAL/CASA 
in every dependency case. CASA Pro­
grams have administrative policies, stan­
dards, and training curriculums based on 
those prepared by the National CASA 
Association and tailored by individual 
CASA Programs to meet the unique needs 
of the ir county. To further confuse mat­
ters, CASAs are also sometimes called 
"GALs" or "GALs appointed from 
CASA." 

CASA Volunteers. Community mem­
bers who apply to become CASAs must 
complete a rigorous application process, 
which includes an application, names and 
telephone numbers of three references, a 
criminal-history release authorization for 
the Washington State Patrol, an interview 
with staff and orientation training. As 
part of the training, the volunteer is pro­
vided with a manual , which includes a 
Code of Ethics. Once an applicant is ac­
cepted, cases are screened by professional 
s taff a t CASA and ma tc he d to a 
volunteer's ability and interest. The CASA 
staff provides guidance and services dur­
ing the investigation and court proceed­
ings. Grievances are handled by the pro­
gram manager, and grievants are encour­
aged to air their concerns in open court. 
The 1996 legislators codified this prac­
tice when they amended Chapter 26.09 
RCW. 

Court's Authority to Appoint. In dis­
solution cases, statutory authority for ap­
pointing GALs and CASAs is found in 
RCW 26.09.220 and RCW 26. l2. l 75; if 
paternity is also an issue, a GAL (or a 
CASA) must be appointed for the child 
under both state and federal laws and is a 
party to the lawsuit. RCW 26.09.220codi­
fies the court's authority to appoint GALs 
or CASAs in dissolution cases, while 
RCW 26. 12. 175 recognizes the cou11's 
authority to appoint individuals, includ­
ing professionals, GA Ls, investigators or 
CASAs, to investigate family law cases. 
The court is requi1·ed to appoint a GAL or 
CASA to protect the best interests of 
children of pending divorce where "both 
parents appear to be fit parents, and where 
the parties fa i I in the ir proof to adequately 
develop the relevant [statutory] factor." 
in re Marriage of Wa ggener. 13 
Wa.App.9 11, 9 17 (1 975). 

Waggener also held that " the trial court 
has discretion to appoint a GAL to protect 

the children's rights when they might 
conflic t with the interests and desires of 
the parents .. . even when the parents 
object to the appointment of a guardian." 
ibid. Commenting on the parenting stat­
utes, the court explained the reasoning 
behind appointing a GAL even when both 
parents are fit: "The legislative purpose is 
to avoid custody determinations based 
solely on the evidence . . . often partisan 
(italics added) produced by the adversar-

ies, and to avoid a result d ictated by the 
skill of the advocates or the stra tegies 
employed by counsel." Ibid. at 91 5. 

The lower appella te court was follow­
ing the holding o fln re Palmer, 81 Wa.2d 
604,608 ( l972), in wh ich the Washing­
ton Supreme Court held that the trial 
court had the discretion and authority to 
"have an independent investigation made 
in custody proceedings." 

Alan Alhadeff, J .D. 
Mediation 

Alan Alhadeff is a mediator, consultant and trainer. Former Director of 
Mediation for United States Arbitration and Mediation Inc. and its local 
affiliate, WAMS, from 1985 to 1994, Alan now offers the fo llowing 
services: 

•Commercial 
•Construction 
•Real Estate 
•Employment 
•Personal Injury 
•Family Law 
•Complex Multi-

paity Litigation 

Mediation: Utilizing an innovative approach to i nformation 
exchange designed to achieve resolution at the highest 
level. 

Consulting: Assisting lawyers on a case-by-case basis to develop 
settlement strategies at the earliest stages. 

Training: Basic and advanced courses for mediators; customized 
programs for organ izations on managi ng conflicts and 

(206) 281-9950 
Dedicated to Resolution at the Highest Level AOC Building, Suite 1006 

l200 Westlake Ave. N. 
Seattle, WA 98 !09 
Fax (206) 28 1-8924 

Minzel & Associates 
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3229 Eastlake Avenue East, Seattle, Washington 98102 
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LETTERS 

Court's Role as Decision. Maker. The 
court is obligated to decide cases in ac­
cordance with the law and the evidence 
presented to it and to make those deci­
s ions in an unbiased manner. See, e.g., in 
re Luscier, 84 Wn.2d 135 ( 1974). The 
quality o f the court's decisio n depends on 
many factors: the court's knowledge of 
the practice area, the ski ll of the attorneys 
who represent the parties, the quality of 
the informatio n presented lo the court, 
and the type of relief sought by the par­
ties. Within the fam ily law context, the 
court is asked to make a decision which is 
in the best interests of the child, an impos­
sible task made even more formidable 
when one reali zes that the child is usually 
not a party and that the people represent­
ing thechild 's best interests are thechild 's 
parents, who may have their own moti va­
tions, biases and misunderstandings as to 
what is best for the child, and that the 
parents may be representing themselves. 
Under the best of s ituations, prose par­
ents have a difficult time deal ing with the 
legal, factual and procedural elements of 
family law actions. which are complex 
even for prac ticing attorneys. In most 
cases, where one o r both parents are pro 
se, the evidence will not be suffic ientl y 

developed in relation to the type of deci­
sio n the court is asked to make. 

Recent Division I Case. Fernando v. 
N ieswandt , 87 Wn.App. 103 ( 1997) is the 
first case in Washington to address the 
question of the G AL role. The Nieswa11d1 
court sta ted that GALs have immunity 
when acting as an arm of the court, rea­
soning that GALs are an integral part of 
the judiciary and thus act as agents of the 
court. A GAL does not act as an expert 
(although an individual GAL may be 
qualified as an expert if he or she has the 
requisite ER 801 background) nor as an 
attorney, but as a gatherer of informatio n 
about a particular fami ly. [n custody cases, 
the court has the authority to appo int both 
a GAL and an attorney for the chi Id under 
Title 26 RCW , although, for practical and 
mo netary reasons, us ually the court ap­
poi nts e ither one or the other; rarely are 
both appointed at the same time. 

GAL role. The role of the GAL is 
necessari I y flex ible due to the fact-driven 
nature of most legal proceedings and of­
ten unique legal and factual issues to be 
addressed in any given case. This flex­
ibility can lead to further confusion by 
GALs and parties a like, especially g iven 

the emotionally charged nature of court 
proceedings. GALs are appointed or re­
quired in the most diffi cult of cases for 
the court, those in which independent 
information must come through someone 
other than the parties. This complexity 
increases the possibility tbat a case will 
not have a tidy conclus ion and that the 
parties and attorneys in the cases will 
have strong fee lings. 

Investigation. In most cases, investi­
gation by a paid GAL or a volunteer 
CASA should include gathering or re­
viewing records and interviewing in per­
son or by telephone any relevant profes­
sionals, such as medical doctors or school 
personne l. The GAL's focus is on the 
interests of the alleged incapacitated per­
son or the child . Again, see e.g., National 
Probate Standards. G AL and CASA rec­
o mmendatio ns are inductive, derived af­
ter fac tual inquiry and access to those 
attending the charge. Recommendatio ns 
are advisory only aud do not carry the 
weight of law unless the parties agree to 
fo llow the recommendations o r the court 
so orders. 

Reasons for Appointment. In custody 
cases where GALs are appointed, often 

Douglas L. 
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both parents have s ignificant problems, 
whether they be impairment from sub­
stance abuse; untreated or undiagnosed 
mental illness, such as bipolar disorder, 
schizophre nia o r narcissism; lack of 
parenting skills arising from the parents' 
own troubled past; or even traumatic brain 
injury, which can change personalities 
and reduce basic competency to care for 
oneself, let alone one's child . To gain 
perspective, many of these families carry 
a legacy through the generations . In other 
types of cases, GALs are appointed for 
similar reasons - to safeguard the deci­
sion-making process concerning a disad­
vantaged person. 

Children's Rights Control. lt is well­
serried in fami ly law that when the rights 
or best interests of the chi ldren are ad­
verse to the rights of the parents to parent, 
then the children's interests must control. 
RCW 26.09.187; see, also, In re Sumey, 
94 W A.2d 757 ( 1980). The greater weight 
pl aced on the interests of the most-vul­
nerable fami ly membe rs suggests the 
need, in disso lution cases as well as in 
adoptions, minor settlements and depen­
dencies, for someone other than a parent 
to protect the child 's interests when a 

conflic t with parental interests appears 
likely. 

Family Law Emotions. In many cus­
tody law cases, complex emotions, some­
times exacerbated by the legal process, 
can obscure even healthy parents' desire 
to support their chjld 's relationship with 
the other parent. 

[D]uring legal disputes aris­
ing from djvorce, the child may 
be exposed to manipulation, 
anger, or rejection by one or 
both parents. Accusations o f 
blame and unfitness are com­
mon since parents often use cus­
tody proceedings to vent bitter . 
feelings or gain leverage in the 
financial settlement. 

"Lawyering for the Child: 
Principles of Representation in 
Custody and Vi sitation Disputes 
A1ising From Divorce," 87 Yale 
L.J. 1126 ( 1978). 

In the majority of custody cases, par­
ents are well able to parent and are able to 
agree on parenting a,,-angements for their 
children. These are the cases that most 

prac t1t1oners handle and in which ap­
pointments ofGALs are unnecessary. Tn 
those custody cases where parents are not 
so good, however, the child can be placed 
at great risk both emotionally and physi­
·;ally. 

Reliability of lllformation Provided 
by Parents. Those parents who are not 
able to adequately consider their child 's 
needs during a di vorce are often the same 
parents who cannot give the court ad, 
equate information which is relevant, 
comp.lete and accurate. The legal system's 
emphasis on the adversarial method to 
bring all of the important information 
before the court breaks down in many of 
these cases because of the nature of the 
parents' problems, the lack of attorneys 
and the procedural complexities in our 
legal system. Parents who are pro se are 
further d isadvantaged because they do 
not know the legal constraints within 
which the court must operate. 

Conclusion: Protection Through In­
dependent Investigation. Thus, the idea 
is to appoint GALs or CASAS to protect 
the children in contested custody cases 
through objective investigation of the 
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LET TER S 

fami ly's situation and support for the 
children's best interests, which is the 
court's paramount concern by law. The 
flexibi li ty of the GAL's role allows the 
court to fashion an order that addresses 
the children's unique needs in each case. 
In particularly compell ing cases, e.g., 
where mental il lness or chemical depen­
dency clouds the parents' judgment, the 
GAL report helps to document the long­
term progress of the fam il y. There is 
ample anecdotal evide nce that appoint-

ment of a GAL helps prevent the inequi­
ties that occur when parents, mutuall y 
anxious Lo escape scrutiny, collude to 
reach a parenting agreement that does not 
have the children's best interests in mind. 

Competing Philosophies of Court's 
Role. W henever GALs are discussed, 
fundamental philosophical differences 
emerge about the nature and extent of the 
court's role in private civi l cases. Does 
the court have the right to in tervene (or 

Make Your Next Move a Strategic One 
Lawyers' Professional Liability Insurance 

♦ Over 20 years of experience in the field 
♦ Broad comprehensive coverage with outstanding 

service s tandards 
♦ Qu otations at no cost or obligation 

SEABURY & SM IT H 
♦ Skill, expertise and financial s tability 

Contact Deborah Wade at (206) 292-7146 

720 Olive Way, Suite 1212 
Seattle, WA 98101 
Phone: 206 292-7122 
Fax: 206 292-7122 
E-Mail: WadeD@seabury.com 

FREE Report Reveals ... 

Why Some Lawyers Make A Fortune ... 
While Others Struggle To Earn A Living 
How To Increase Your Income By As Much As 300% 

TRABUCO, CA - Why do some lawyers gel rich 
while others struggle just to ge1 by' The answer. according 
lo California lawyer David Ward is not talent. education. 
hard work. or even luck ... The lawyers who make 1he big 
money are nol necessarily belter lawyers:· Ward says. 
.. They have simply learned how 10 market !heir services:· 

Ward . a successfu l sole prac1i1ioner who o nce 
s truggled to allract clients. credits his turnaround 10 a liltle­
known marke ting method he stumbled across six years 
ago. He tried it and almost immediately a1trac1ed a large 
number of referrals. ··1 weal from dead broke and drowning 
in debt to ea rning $300.000 a year. prac1ically ovcrnigh1. •· 

Ward points ou11ha1 ahhough most lawyers get the 
bulk of !heir business through referrals. no1 one in 100 
has a referral system, which. he maintains, can increase 
referrals by as much as IOOO% . .. Without a syste m. 
referrals arc unpredictable. You may gel new business 1his 
monlh. you may nol." he says. 

A referral system. by con1ras1, can bring in a 
steady stream of new clienls. month after monlh. year 
after year ... fl feels great 10 come 10 1he office every 
day knowing 1he phone is going 10 ring and new 
business wi ll be on the line." Ward says. 

Ward, who has 1augh1 his referral system to 
lawyers throughout 1he U.S., says 1hat mosl lawyers· 
marketing is. "somewhere between atrocious and non­
existen1." As a resull. he says. 1he lawyer who uses 
even a few simple marketing techniques can stand 
ou1 from 1he competition. "When 1ha1 happens. gelling 
clients is easy ... 

Ward has wrinen a report en1i1led. " How To Get 
More Clients In A Month Than You Now Get Alf 
YearP' which reveals how any lawyer can use this 
marketing system to get more clients and increase 
!heir income. For a FREE copy. call l -800-562-4627 
for a 24 hour FREE recorded message. 
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inte,fere) in a divorce by, say, ordering 
the parents into parenting classes? Case 
law in Washington supports the court's 
concern for children. See, e.g., Chapma11 
v. Pererra. 4 1 Wn.App. 444 ( 1985) and 
Stare v. Samos, I 04 Wn.2d 142 ( 1985). 
But should the court be allowed to in ter­
fere with fa mi ly dynamics by ordering 
drug evaluations, treatment or counsel­
ing? What duty does the court owe to the 
ch ildren when the parents are unable to 
set aside their own differences and call 
upon the court for help? 

Responsibility. lt is easy to be critical 
when faced with the desperate circum­
stances presented by many of these fami­
lies. Sometimes the blame falls on the 
individual fam ily me mbers. sometimes 
on the professiona ls who try to help, 
sometimes on the court. If we, collec­
tively and professional ly, are to progress, 
we need to have the facts before us . Cer­
tainly, GAL practices have room for im­
provement, beginning with the order of 
appointment. Employing our critical­
thinki ng skills to examine weaknesses, 
assess stre ngths and move toward mak­
ing changes wi II result in better decis ions 
by our court and for our communities. 

Thank you fortheopportunity to present 
this information. 

MEREDIT H L . H ARDY 

N ANCYBRADBU R N ~ O H NSON 

Seattle 

NO G LO RIFICAT I ON O F 

COLUMBIA L EGAL SERV ICES 

■ Editor: 

I object to the conti nuous glori fication 
of Columbia Legal Services, Evergreen 
Legal Services and the other legal-ser­
vice agencies. The mai n purpose of Co-
1 umbia is to conduct political litigation, 
such as the recent .lawsuit which led to a 
ruling that Indian tribes have a right to 
collect shel lfish on privately owned beach 
property. Evergreen is also invo lved in 
prison litigation which is designed to 
change the prison system. This is pol iti ­
cal, too. Political activities are better con­
ducted in the Legislature. where all the 
lobbying interests have a chance to be 
heard. 

It is true that legal services also repre­
sent indi viduals. But I wonder how much 



of that money goes to individual needs, 
such as expert witnesses for wives (and 
husbands) in custody cases. Rather, 1 think 
that much of their work goes toward win­
ning entitlements. More welfare does not 
make this a better world. Also, lega.1-
service lawyers are paid by a different 
entity from their c lient. This being so, I 
be lieve they represent their clients within 
the parameters of the ir po li tical perspec­
ti ve rather than stric tly adhering to their 
clients' desires. 

l believe society shouid encourage 
people to be responsible. I think that 
Evergreen/Columbia, broad ly speaking, 
tri.es to do the opposite; that they try to 
make more entitlements and benefits 
available, rather than he lping people to be 
self-sufficient. 

I am disturbed that some of the superio r 
court filing fee goes to Columbia. The 
filing fee is a bar, to some, to access to 
justice. The fee discourages small parties 
from using superior court, and it tends to 
make it avai lable primarily to large insti ­
tutional litigants. 

Legal-service lawyers are paid by the 
taxpayer , so they can attempt to make 
their ideological views pa1t of the law. 

DON'TPAY 

They are not responsible to the people 
through an elected official, as are pros­
ecuting attorneys, attorneys general and 
other lawyers in the executive branch of 
government. They are responsible only to 
the extent that tJ1eir lobbyists, of which 
Evergreen has several, ,u-e able to lobby 
the Legislature to g ive them money. 

I think the Bar Association should re­
vise its unqualiried endorsement ofLegal 
Services. 

ROGER B . L E Y 

Seattle 

ABOUT SECTI ONS 

■ Editor: 

Th.is letter is in response to a letter by 
Mr. Scott M. Missall in the January Bar 
News. 

In his review of the WSBA Annual 
Report in the September Bar News, Mr. 
Missall concluded that the entry of 
$143,7 16 for "Sections Operations"' re­
nected a surplus generated from charges 
by the WSBA to the sections for indirect 
ex penses. Jn fact, "Sections Operations" 
reflects revenues generated by the sec-

Now most small firms 
can stop paying 

tions from their own activit ies, for ex­
ample, seminars and section dues. Sec­
tions do not contribute to the general 
operations of the WSBA. Sections do 
reimburse the WSBA for indirect ex­
penses. Sections use staff time and mate­
rials to operate and, to that extent, they 
reimburse the WSBA forthese resources. 
The reimburseme nt is based upon the 
actual resources used by each section. 

I hope this information is helprul. We 
truly appreciate that Mr. Missal I and oth­
ers review the WSBA financial infonna­
tion. 

STEPHEN R. C ROSSLAND 

WSBA Treasurer 

Readers are invited to submit letters of 
reasonable length to the editor. They 
should be typed on lellerhead and signed. 
Due date is the 15th of the month for the 
second issue .following. The editor re­
serves the right to select excerpts for 
publicatio11 or edit them as m.ay be appro­
priate. Signatures in excess of three names 
will be printed only in exceptional cir­
cumstances, at the sole discretion of the 
editor. 

PROFESSIONAL LIABILITY NSURANCE 
premiums for the risks 
of larger firms. 
only for firms of 1 to 4 attorneys! 
Call the small firm fl 
specia lists at V 

PREMIUMS! 

(BDO) 817-6333 
• Enro ll by telephone ;J} • One page application 0 • Flexible Payment Plans 
• Responsive C la ims 
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M ar~ f a rhurst 

fre si d e nt 

The words "Equal Justice under Law" are inscribed over the 
entrance to the United Slates Supreme Court. Every day, chil­
dren pledge al legiance to the United States and conc lude by 
saying "with liberty and justice for all." We must ensure that 
these words have meaning. 

Stewards of justice work to ensure the doors of the justice 
system stay open and accessible to all. People who need legal 
services but cannot afford them must be provided assistance. The 
courts must not be a place where costs makes redress meaning­
less. Access to justice is a cornerstone of om democracy. 

Washington state has 1.2 million vulnerable and poor people, 
many with extensive legal problems that threaten to divide their 

We are proud to welcome 

Leslie R. Sclte11ch 
to our Seattle office. 

families or are related to the basic needs for food, she lter, 
physical safety or the protection of their fundamental human 
rights. This staggering number reminds me of a story l read in 
Chicken Soup for rhe Soul: 

A man walki ng on a beach sees a person in the 
distance continuall y taking steps, leaning over and 
throwing somethi ng into the water. The man draws 
closer, and he sees that the beach is covered with 
sta,t·ish and the person is throwing the starfish 
back Lo the sea one at a time. He po ints out the 
futility of the effort , as there are so many starfish. 
The person responds. as he throws the starfish 
back, one by one. "Made a difference to that one." 

Northwest 
Justice Project 
Public Meetings 

The Northwest Jus tice 
Project, a 50 I (c)(3) not-for-
profit o rganization whi ch 
prov ides civ il legal services to 

r, 

Ms. Schenck focuses her practice on environmental regulatory compliance, 
environmenta l law and general litigation. Ms. Schenck formerly practiced at 
the firm of Lane Powell Spears Lubersky in Seattle and San Francisco, and is 

e lig ible low-income c lients, 
wi ll hold public meetings on: 

January 31, 1998 
admitted to practice in both California and Washington. 

======t■I====== 
Leading Counsel to Northwest Entrepreneurs 

Seaule • Portland • San Francisco 
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or toll-free at (888) 201-1012. 



You can make a difference. And a lot of groundwork 
has already been laid. Washington has a model public­
private partnership, the Access to Justice Network, which 
provides a comprehensive, coordinated statewide ap­
proach to the provision of the delivery of civil legal 
services. The Access to Justice Network includes: pro­
viders of civil legal services for low-income people 
(Columbia Legal Services, NorthwestJustice Projecl, 23 
volunteer attorney programs, and specialized providers 
of legal services); the WSBA and its Pro Bono and Legal 
Aid Committee; the Access to Justice Board; county, 
specialty, and minority bar associations; Washington's 

Justice Conferences. The first annual conference in 1996 
had as its theme Visualize Justice. In 1997, the conference 
focused on Partnerships for Justice. This year the confer­
ence - to be held April 3-5, 1998, at Campbell 's Resort 
in Lake Chelan - will address Working for Justice. For a 
long weekend, a broad cross-section of people gather to 
discuss and strategize how to ensure access to justice. The 
p lenary session this year features partnerships that have 
developed s ince the last conference. There will be nuts­
and-bo lts workshops. The conference provides a wonder­
ful opportunjty to gather information and network. A 
highJ ight of every conference is the musical production of 

three law schools; the 
Suprem e Court ; the 
Washington judiciary; 
court clerks and court­
house facilitators; the 
Equal Justice Coalition; 

the ModeratelyTalented Yet 
Plucky Repertory Theater of 
Justice. 

"The court> 111u5f nof '7e n pince 

where co5f make> mire» 111ean!n9/m. 
There are many ways you 

can help ensure access to jus­
tice. You can increase your 

activities as a volunteer lawyer. (More than 4,000 attor­
neys, approximately 14 percent of the WSBA, provide 
free civil legal services through the volunteer-attorney 
programs.) You can contribute to LAW Fund. (More than 
5,500 allorneys and judges contribute.) You can volunteer 
to work on one of the 10 A TJ Board commjttees. (O ne 
hundred eighty-six attorneys and judges volunteer, in­
cluding 82 members of the EJC steering committee.) You 
can be an Equal Justice Coalition team captain or member 
and help convince the legislatures in both Washingtons 
that the funding of legal services is vital. (There are 25 EJC 
team captains and hundreds of attorneys who write letters 
to their legislators.) You can attend this year's Access lo 
Justice Conference. (Two hundred attorneys, j udges and 
service providers attended in 1996; more than 250 people 
attended in 1997 .) For more information on any of these 
activities, please call Joan Fairbanks at the WSBA office, 
(206) 727-8282. 

Accm foju5f!ce 1> a commfof!e of ourvlemocract(' 

the Legal Foundation of Washington; LAW Fund; and 
many others who support the goal of equal access to 
justice. 

At the WSBA's request, the SupremeCourt justices in 
1994 created an Access to Justice (ATJ) Board, and that 
Board assured access for low- and moderate-income 
residents of the State of Washington lo the civi l-justice 
system through high-quality legal services. The nine­
member A TJ Board, administered by the WSBA, has a 
number of committees and works as part of the Access to 
Justice Network. 

The A TJ Board has the following 10 committees: A TJ 
Conference Planning; Accountability Standards; Educa­
tion; Equal Justice Coalition; Jurisprudence of ATJ ; 
Resource Development; S tatus Impediments to ATJ; 
Systems Impediments Lo ATJ ; Technology and Commu­
nications; and Telephone Access. 

The ATJ Board and WSBA coordinate the Access to 
Like the person on the beach, we can make a difference. 

We can ensure access to justice one step at a time. 
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WSBA SECTIONS: 

MORE TO OFFER 

fat Dieken 
Int eri m E_ xec uti ve D,r ec t o r 

ln 1973, the Board of Governors approved the formation 
of 12 sections. There were 1,900 members of sections that 
first year. Sections were expected to enable a far larger 
number of lawyers to participate in Bar activities, and it 
was predicted in the October/November 1973 issue of Bar 
News that sections were expected to become increasingly 
important in Bar Association affairs. This prediction has 
certain.ly come true ! Sec-

head costs. With the approval of the Board of Governors, 
each section establishes its own bylaws, dues structure and 
annual budget. Each section elects officers and determines 
how it can best serve its members; most publish periodic 
newsletters and hold meetings on items of interest. Many 
cosponsor CLE seminars with our CLE department, hold 
midyear meetings with a variety of programming, publ ish 

d irectories of their mem­
tions have grown: more sec­
tions, more members, and 
more activities. There will 
soon be 22 sections, with 
the newest - tbe Senior 
Lawyers Section - cur-

"Todtuf, 5ecf/om prov/de more 5erv/ce5 
fo flte/r 111e111ben flt an ever. " 

bers (usually free to that 
section 's members) and 
publish reference books for 
sale. In addition, sections 
continue to add innovati ve 

renlly being o rganized. Of 
the nearly 2 1,000 active members of the WSBA, close to 
9,000 are members of at least one section. S ince many of 
these members belong to more than one, there are more 
than 16,000 section members. 

And, today, sections provide more services to their 
members than ever. They provide members of the Bar who 
have speciali zed interests a rorum in which to pursue their 
interests consonant witb the interests of the WSBA. Sec­
tions support the continuing legal education of lawyers; 
they cooperate in the development of the legislative pro­
g ram of the Bar; and they organ ize and inform their 
members of issues and events in the ir areas of interest. 

Sections are fully self-supporting. No member license 
fees are used to fund section activities, and money col­
lected by sections does not support general Bar operations. 
Section dues and other revenues fu lly cover section oper­
ating expenses and the sections' share of the Bar's over-

new products and services 
for their members. The 

Law Practice Management and Technology Section, the 
Elder Law Section, and the Family Law Section now have 
their own areas on the WSBA Internet web site (visit them 
at www.wsba.org), with more in the making. The Business 
Law Section just issued its first edition of BizLawDisk, an 
electronic compilation of the Washington sta tutes and regu­
la tions regu larly used by business lawyers, dist1ibuted at no 
cost to its members. For information about each section ' s 
current activities, see page 24 of tb is issue. 

WSBA sections are supported by Sections Liaison Sheri 
Borgford, (206) 727-8239, and Sections Assistant Carey 
Whi te, (206) 727-8293. Officers and members of each 
section are listed in the Resources directory. I encourage 
you to call e ither of these staff members or contact an officer 
of a section in which you have an inte rest. The section year 
begins each October l , and dues are collected each rail. 
However, it is never too late to joi n a section ! 
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The 5oard's Work-----------

BY S H ER R I E 8 EN N ETT 

B AR NEWS EDITOR 

January 9- 10, 1998 
O lympia 

The Board of Governors, following 
through on a commitment to improve 
communications w ith the Washington 
Supreme Court, met with members of the 
court for several hours, in additi on to 
having dinner and lunch with various 
Justices. 

STUDE NT L OA N DEFAU L T 

RULE R E TU RNED 

T O S UPR EME COURT 

UN DER PR O TEST 

The Board reluctantly returned the new­
est draft of proposed APR I 6 to the Wash­
ington Supreme Court as follows: 

(a) Suspension from Practice. The 
Washington State Bar Association may 
request that the Supreme Court suspend a 
me mber fro m the practice of law, upon 
receipt of certification from the state or 
federal government: 

(1) that the member is delinquent on a 
federally or state guaranteed educatio nal 
loan for the me mber's education and for 
which a lending agency is the obligee, 

(2) that the member is financially able 
to pay, and 

(3) that the lending agency has ex­
hausted all administrative and legal rem­
edies. Suspension shall not be recom­
mended unless (J ), (2) and (3) are estab­
lished by a clear preponderance of the 
evidence. 

(b) Notice and Hearing. The Wash­
ington State Bar Association, upon re­
ceipt of the certification in part (a) shall 
g ive actual written notice by certified 
mai I, return receipt requested, to the mem­
ber that the me mber may be suspended 
from practice no sooner than 60 days after 
the date the Washington S tate Bar Asso­
cia tion sends the notice to the member, 
unless during the 60-day period the me m­
ber submits lo the Washingto n State Bar 

Associatio n satisfactory proof of one or 
more of the fo llowing: 

( I) the member is not delinquent, 

(2) the member is unable in good faith 
to pay, 

(3) the member is CUJTently negotiat­
ing a rep::iyment or deferral agreement or 
other modificati on to the loan, 

(4) the loan has been discharged by 
operation of law or may be subject to 
discharge in a pending bankruptcy pro­
ceeding, or 

(5) the lending agency has not ex­
hausted all administrative o r legal rem­
edies. If the Washington State Bar Asso­
ciatio n deems the proof unsatisfactory, a 
hearing will be held before a committee 
designated by the Washington State Bar 
Association Board of Governors to g ive 
the member an opportunity to show cause 
why the member should not be suspended 
from practice. 

(c) Order of Suspension. After the 60 
day period, the Supreme Court may enter 
an order suspending the member from 
practice, unless satisfacto ry proof pro­
vided for in part (b) has been received, or 
unless the commjttee des ignated by tl1e 
Board of Governors has found good cause 
not to suspend the member. 

(d) Reinstatement. The Supreme Court 
may reinstate the member upo n receipt of 
satisfactory proof that the member meets 
the cri teria of part (b) () ), (2), (3), (4) or 
(5) and the member continues to meet a ll 
other requi rements to prac tice law. 

AND DON ' T F ORGET T O P AY 

YOUR CH ILD SUPPORT . . . 

ln a si milar vein, the Board responded 
to a Supreme Court request for a pro­
posed court rule to effectuate the legis la­
tive request set out in RCW 2.48. 166 that 
no person w ho has been certifi ed as 
noncompliant with a child support or 
parenting plan court order may be admit­
ted to practice, and that any WSBA mem­
ber found noncompliant be suspended 
from practice. General Counsel Bob 
Welden, in consultation with Governors 

Lee and Moschetto , wi II draft a proposed 
rule and circulate it to the Family Law and 
Administrati ve Law Sections, the Supe­
rior Court Judges Associa tion and others 
who may have a particular interest. The 
matter w ill be addressed again at the 
Board's February meeting. 

MCLE T ASK F ORC E 

R ECOMM ENDATIONS 

APPR OVED 

The Board heard the continuing report 
of MCLE Task Force members Jeff 
Belfig lio , Howard Fischer, L inda Gor­
don, Don Law, Gary Randall and Chair­
man J . J. Leary, Jr. a11d approved the 
following recommendations: 

( I) Course providers will be allowed 
to teach legal ethics, professionalism and 
professional responsibili ty in a broader, 
more meaningful way while still meeting 
the ethics and profess ionalism compo­
nent; 

(2) CLE providers will report a tten­
dance to the Bar Association, w hich will 
be respons ible for recording and keeping 
track of members' a ttendance and pro­
viding each member with reports on an 
annual basis, plus sending out no tices by 
September 15th of each year to those 
members who will be reporting at the end 
of that year ; 

(3) The Board of Governors w ill be 
removed from the appeals process for 
MCLE delinquencies; 

( 4) Records and information contained 
in atto rney compliance reports will not be 
avai lable to any providers, including the 
CLE department of the WSBA; 

(5) CLE courses will be accredited 
primarily o n the basis of content as legal 
education, rather than on the basis of 
those attending; 

(6) Alternati ve dis pute resolution 
courses wi ll be specifically listed as areas 
which may be approved as legal educa­
tion, so long as the course complies w ith 
existing standards of CLE approval; 

(7) Accredited sponsoring agencies 
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Building a Better 
Program for You. 

As your practice develops, your need for Professional Liability changes. To meet 
those changes, the Washington State Bar Association-sponsored program 
announces new enhancements to the Lawyer's Professional Liability policy. 

• OPTIONS - to customize your policy we have a First 
Dollar Defense deductible, Mutual Choice of Defense 
Counsel and an Annual Aggregate Deductible at no 
charge. 

• CREDITS - a 5% per attorney premium credit on 
your next quotation for attending any WSBA-sponsored 
Continuing Legal Education seminars. (Limit of 10% 
per policy, per attorney.) 

• AUTHORITY - the program administrator, Kirke-Van 
Orsdel, Incorporated has been given additional 
underwriting authority to provide customized pricing 
for each account. 

For more information, contact Account Executive Pam Blake in Seattle at 

Sponsored by: 

The Washington State Bar Association 

(206) 224-7411 
or toll-free 

1-800-366-7 411 
Administered by: 

Kirke-Van Orsdel, Incorporated Underwriucn by: 

• Reli~~~.~~al 

Protecting those who represent others 
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THE BOARD'S WORK 

wi II not need to seek preapproval of lhe i r 
courses; 

(8) The MCLE Board will formally 
adopt its current prac tice of having a 
Board member approve applications by 
the CLE Department of the Bar Associa­
tion, rather than having Bar-appointed 
staff review them; 

(9) The WSBA Board of Governors 
reta ins its present policy of not granting 
appeals from the MCLE Board for deni­
als of course credit ; and 

(10) The MCLE Board wi 11 re-examine 
the exemption for state and federa l legis­
lators. 

The MCLE Task Force members w ill 
return for further discussions with the 
Board regarding the future struc ture and 
au thority of the MCLE Board. 

STATE WID E TELEPHONE 

RE F ERRA L HOTLINE 

C RI TERIA E S TABLISHED 

Spurred by the Access to Justice Board's 
alternative proposals for establishing a 
statewide te lephone re ferra l line, the 
Board received feedback from Isabe l 
Safora, S usan Daniel, Pat Mcintyre, Jim 
Bamberger, Stuart Heath, Michael Cane 
and Joan Fairbanks before deciding that 
the WSBA will develop a set of standards 
for legal advice and referral hotlines in 
Washington state, which may include the 
following crite1ia: All advice atto rneys 
are WSBA members; a ll ad vice attorneys 
are covered by malpractice insurance; a l I 
ad vice attorneys have LO years' experi­
ence in the ar ea of prac tice in which they 
advise; all lawyer referral services re­
ceive a fee-sharing amount of 5 percent 
on a ll phone calls referred by them; all 
participating lawyer referral services will 
do nate a certa in percentage of fees to the 
CLEAR program; no advice attorneys 
can prov ide individual representation to 
the calle rs; and the charge for the ad vice 
call is $3 per minu te or less. Hotlines 
complying with the developed criteria 
can receive refe1Tals from lawyer referra l 
services, CLEAR and others. President 
Fairhurst appointed Governors Powell , 
Whitson, Lee and a represcn tati ve o f the 
Washi ngto n Young Lawyers D ivis ion to 
a comm ittee to draft the specific crite ria. 

OPPOSITION T O 

INITIAT I VE 200 

After the second appearance before the 
Board by Kim Morgan-Glass, the Board 
voted to endorse the position o f the coa­
lition opposing Initiative 200, the anti ­
affirmat ive action initiative currently un­
derway. 

INTER PROF ESSIONAL 

COMM I TTEE REPORT 

The Board heard a report from Kathleen 
l(jlcullen, chair o f the Tnte rp rofessio nal 
Committee, and voted to increase the 
committee's budget by $ 1,000. The com­
mittee w ill report to the Board with an 
action plan at the May meeting. 

What Is Your 
Business Worth? 

I N T ODAY'S B USINESS CLIMATE, 

IT IS CRUCIAL TO HAVE CURRENT, ACCURATE AND 

RELIABLE VA LUATION INFORMATION AVAILABLE TO 

YOU AT A MOMENT'S NOTIC E. 

S ALE, SUCCESSTON, ACQUlSITION, BUY-SELL AGREEMENTS, 

DTVORCE, ESTATE PLANNING, 

THE IRS -

TH ESE ARE JUST A FEW OF THE SITUATIONS TN Wl-llCH A 

VALUATION FROM 

THE H ANLIN GROUP CAN MAKE LIFE A LOT SIMPLER. 

CERTIFIED PUBLIC ACCOUNTANTS ♦ V ALUATION ANALYSTS 

14 11 Fowth Avenue ♦ Suite 410 ♦ Seattle, Washington 98 10 1 

(206) 623-3200 ♦ Fax (206) 623-3222 

Email whanlinj r@aol.com 

M EMBER: NAT IONA L A SSOCIATION O F CERTIFI ED V ALUATJON A NALYSTS 
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THE B OARD'S WORK 

B UDG ET AND AUDIT 

COMMITTEE R E PORT 

Governor Crossland presented the fi s­
cal year-lo-date financial summary to the 
Board, and re viewed actions taken by the 
budget and audit committee, including 
sa lary surveys and a committee "stamp of 
approval" for a $39,000 grant appl ication 
pursued by the Access to Justice Board. 

SPECIALIZATION 

I SSUE O.0.A. 

After a report by Governor Crossland 
that one of his constituents had requested 
that the Board once again review the issue 
of certificat ion of specialists, the Board 
discussed previous Board studies and re­
views of the issue, and declined to take 
further action. 

B OARD MEETINGS 

TO BE T ELEVISED 

After an extended discussion regarding 
the degree of frankness sometimes ex­
pressed by Board members in d iscussions 
regarding legislative issues, the Board 
voted 7-2 to invite TV Washington, a 
public-service TV channel, to record and 
te levise Board meetings as appropriate. 

FEE A RBITRATION 

P AN EL APPOINTMENT 

Jack Lauderbaugh was appointed by 
the Board 10 the Fee Arbitration Panel. It 
was also agreed that President Fai_rhurst 
wi ll consult with the Governors from 
Bel lingham, Tacoma and Seattle in mak­
ing appointments to the Law Clerk Com­
mittee. 

EMPLOYMENT 

Lnw Offices Of 

E XECUTIVE DI RECTOR 

SEARCH COMMENCES 

Governor Whi tson updated the Board 
on the current status of the search for 
executive director, anticipating that ac­
ceptance of applications will terminate 
shortly and review of candidates will be­
g in. 

L EGISLATIVE REPORT 

The Board was jo ined by WSBA Leg­
is lative Representative John Fauorini , 
who discussed matters coming before the 
Legislature this session. The Board voted 
unanimously to support the Supreme 
Court budget requesl, specifically includ­
ing a request for additional funding for 
the Court of Appeals . The Board also 

Peterson, Young, Putra, Fletcher & Zeder, Inc., P.S. 
Since 1973 

We represent employers and individuals in employment disputes. 
We counsel executives and professionals in negotiating entry into and departure from employme11t. 

If we can be of service to yo11 or your clients, please call 11s. 

2800 Century Square • 1501 Fourth Avenue • Seattle, WA 98101 • (206) 624-6800 
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agreed unanimously Lo oppose proposed 
legis lation to increase the juri sdictional 

limits of Small Claims Courts to$ I 0,000. 
Mr. Fattorini also discussed potential bills 

relaLing to to11 reform, but reported that 
no bills had as yet been introduced. 

February 13- 14, 1998 

Apri l 3-4, 1998 

Apri l 17, 1998 

May 1-2, 1998 

June 12- 13,J 998 

July 17- 18, 1998 

September 10- 11 , 1998 

BOARD OF GOVERNORS MEETING SCH EDULE 

FOR THE REMAINDER OF FY 1997-1998 

Tacoma 

Chelan 

Lincoln Day Dinner (2/l 2/98) 
Legislative Report" 

Legislative Report 
Annual Lawyer Discipline Report 
AT J and BLC Conferences 

WSBA Offices, Seattle 

Spokane 

Half-day Meeting with Section Leaders 

Meet with Spokane County Bar Association 
Meet with Gonzaga Law Dean 

Leavenworth 

Edmonds 

Seattle 

Annual ATJ/Legal Services Presentation 

Review Pre liminary Budget 
Receive Court Rules Committee Report 

Approval of Budget 
F inalize Court Rules Committee Recommendations 

Begin ED Evaluation Process 
Annual Business Meeting 

tForged by, a company with 125 years of continuous service. 

Coverage for the next millenniUJ11. 

Introducing the industry's best new policy. 

Call us directly at 800-299-4331. ~i\l TWENr1, I'/ 

~ t 
"' "' 

1872 1997 

Legal Professional Liability Division 

800-299-4331 
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State 5 a r Highlights 

BOARD OF GOVERNORS TO H OLD ELECTION 

Four positions on the WSBA Board of Governors 
will be up for election this year, i.e., the Governors 
representing the Second, FoUith, Seventh, and Ninth 
Congressional Districts. Those positions are currently 
held by William H. Nielsen (Second District), Steve 
Crossland (Fourth District), Lish Whitson (Seventh 
District), and Dem1is J. LaPorte (Ninth District). 

The WSBA Bylaws provide that any member in 
good standing, except a member previously elected 
to the Board of Governors, may be nominated for the 
office of Governor from the Congressional District in 
which sud1 member is entitled to vote by filing a 
petition signed by at least twenty (20) active mem­
bers of the WSBA then entitled to vote in that 
dis trict. All out-of-state active WSBA members are 
now eligible to vote in the district of the address of 
their agent w ithin the State of Washington for the 
purpose of receiving service of process as required 
by APR S(e), or, if specifically designated to the 
Executive Director, w ithin the district of th eir 
primary Washington practice. 

Nominating petitions are available from the 
Office of the WSBA Executive Director by contacting 
Brynn Hancock at WSBA, 2101 Fourth A venue -

Fourth Floor, Seattle, WA 98121-2330; (206) 727-8244. 
Petitions mus t be received by the Executive Director 
of the WSBA by 5 p.m. on March 2, 1998. The Board 
of Governors determines the official dates of the 
election. Ballots a.re usualJy mailed around the first 
of Jw1e and counted approximately the first of July. 

Note: Bar News intends to include in its May 
issue a section carrying biographical statements of 
100 words o r less from all the nomi11ated candidates. 
Those statements should accompany the nominating 
petitions . 

USURY RATE 

~ e average coupon equivalent yield from the 
firs t auction of 26-week treasury bills in January 
1998 is 5.339%. The maximum allowable interest 
rate permissible for February is therefore 12%. 
Compila tions of the average coupon equivalent 
yields from past auctions of 26-week treasury bills 
and pas t maximum interes t rates of the past 10 
years appear on page 32 of the June 1997 Bar 
News, and in the online ed ition of the Bar News at 
http: / / www.wsba.org/ BarNews/ usuryrate.htrnl 

ms 
$16.29- WSBA members in Washington (includes WA state sales tax) 
$15.00 - WSBA members out of state 

Check must 
accompany order 

$34.75 - non-members in Washington (includes WA state sales tax) 
$32.00 - non-members out of state 

Please send me ______ copies of the May 1998-99 Resources membership directory 

Name 

Address 

City/State/Zip 

Make checks payable to WSBA: Washington State Bar Association, Attn: Order Processing 
210 I Fourth Avenue - Fourth Floor, Seattle, WA 98 12 1-2330 
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ONE CON V EN I E N T LOCATI O N: 

THE 1998 LAW OFFI C E M AN AGEMENT INSTITU TE AN D LEGA L EXPO E X H I B IT HALL 

R eserve Frid ay, March 6 
as the day to improve 
your law fi rm. Take 
advantage of an opportu­
ni ty to review services and 
products of note to the 
legal profession and learn 
how to improve and keep 
your law firm competitive. 

The Law Practice Ma11agement and Technology 
Section, the Associa tion of Legal Admi11istra tors, 
Puget Sound Chapter, and the WSBA CLE Depart­
ment have teamed up again to present this unique 
program for your benefit. Register for the Institute 
by February 20 as an "early bird" and you' ll save on 
the program tuition. And even if you can' t a ttend 
the entire Institute, free admissio11 to tour the EXPO 
Exhibit Hall - w here more than 40 exhibitors are 
anticipated - can still be obtained by pre-regis tering 
with the WSBA. 

What's in store? Find out how to a ttract and 
keep satisfied clients. Featured speaker Tom 
Champoux, author of "People Skills: A Strategy for 
Achieving Results" and "Quality Customer Service," 
brings to the 1998 Institute his valuable insight on 
"Client Service: The Competitive Edge." Don' t miss 
this opporh.mity to learn from Mr. Champoux how 
to create an env ironment in your law firm where 
people are motivated to achieve the common goal of 
d elivering Quality Client Ser vice. Find out jus t how 
critical service is - both internally and to your 
external clients . 

Want solutions? Twelve cutti11g-edge concu rrent 
seminar sessions help you get to - and keep on -
the right track. Register for the Institute so that you 

can: obtain solid tips for 
making sure you get 
paid; take ad vantage of 
the easiest and fastest 
ways to attract clients; 
begin using the Internet 
for imp roving your 
practice of law; effec­

tively w eigh the pros and cons of using contract 
attorneys; determine the 12 d eadliest law practice 
management mis takes and how to avoid them; find , 
interview and nurture quality law firm staff; prevent 
sexual harassment and liability, for your clients and 
within your own firm; p ose questions to a special 
panel recruited to help you fu1d direction for your 
specific law office concerns; review and understand 
the nuts and bolts of professional liabili ty policies; 
develop and give advice about currently permissible 
hiring a11d termination procedures; address 
telecommuting concerns that impact m a11agement, 
u sers and technical support within your firm; 
improve your client service, communicate better and 
work with clients who ar e particularly challenging; 
and make an informed decision w hether or not to 
implement an Internet website for your law firm. 

This event w ill be held in Sea ttle at the Washing­
ton Sta te Convention and Trade Center. Call (206) 
727-8202 for further information and to request a 
program brochure. Also, additional in formation is 
available on the WSBA website at www.wsba .org i11 
the CLE section . At the least, sign up to tour the 
EXPO Exhibit Hall. For the most, register now to 
reserve your spot a t the Law Office Management 
Tnstih.1te and learn how to keep your firm competi­
tive. 

Sponsored by 

Washington State Bar J\.ssodation CLE 

Law IP'ractice Manageme nt & Technology Section 

and 

The Association of l.eg-al Admi.ni.strators , !Puget Sound Chapter 
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HIGHLIGHTS continued -------------------------------

SPOTLIGHT ON 

The following information is excerpted from the 
Sections' annual reports and features highlights of 
recent Section activity. 

Administrative Law - The section focused 
most of its energy and attention on publication of its 
newsle tter and the sponsorship of two CLEs. One 
CLE was an experiment for the section: a specialized 
presentation on defending local government officials 
held at a low-cost suburban loca tion at a low price, 
$75 per attendee, including lund1. It was well­
attended by a ttorneys and numerous public officials. 
They also have been working on an extensive upda te 
on the Sections Practice Manual on Washington 
Administrative Law. 

Alternate Dispute Resolution - About 250 
ADR practitioners attended the 6th Northwest ADR 
Conference, in conjunction with the University of 
Washington and King County Bar Association. The 
Arbitration Conrn1ittee completed a Mandatory 
Arbitrator Training v ideotape, designed to aid 
arbitrators to prepare for hearings under the Manda­
tory Arbitration RuJes. The Education Committee 
produced the ADR Provider Directory. The Media­
tion Committee worked with the WSBA's Office of 
Disciplinary Counsel to develop a mediation pro­
gram for lawyer complaints. The School Mediation 
Committee presented a workshop for 118 students 
and 40 school administrators. The Eas tern Washing­
ton Committee helped the Spokane County Superior 
Court set up a settlement week program for civil and 
divorce cases. 

Business Law - The section sponsored the 
annual Securities and Regulation Institute and a CLE 
in conjunction with its mid-year meeting. Its special 
project is BizLaw Disk, which is an effort to have all 
business law sections of the Revised Code of Wash­
ing ton put on disk. This project is being h elped 
along by law school s tudents from the University of 
Washington. The Conflicts in the Business Practice 
Committee is updating its desk book. The section 
worked with the Secretary of State's office on the 
Digital Signature Program which became effective in 
January, and the executive board hopes to approve a 
new Uniform General Partnership Act for the state. 
The section formed a new committee, The Law of 
Commerce in Cyberspace. 

Consumer Protection Antitrust & Unfair 
Business Practices - The section held its a1rnual 
CLE in November, and is nearing completion of a 
compilation of all antitrust consent decrees entered 
into by the Attorney General's Office. It will be 
distributed to section members and others who are 
interested, and will be regularly updated. 

Corporate Law Department - The section 
sponsored a CLE titled "Finance and Accounting 
Issu es for In-House Counsel and Other Business 
Lawyers," which teamed accountants with lawyers 
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to discuss practical issues pertaining to IPOs, 
mergers and executive compensation. Quarterly 
dinners featured speakers on topics such as land use, 
immigration and the Boeil1g-McDonnell Douglas 
merger. 

Creditor-Debtor -The section published the 
second edition of the Bankruptcy Digest, w h.id1 
illcludes summaries of hundreds of bankruptcy 
cases that originated in Washington sta te. It co­
sponsored the 10th annual NW Bankruptcy Institute 
with the Oregon State Bar Associa tion, and sp on­
sored seminars on lien s and Bankruptcy 101. It 
continued its travefu1g seminar to bring nationally 
prominent speakers to smaller conu11muties that 
otherwise don't have access to such a program, and 
has helped edit materials for various community 
legal services organizations. 

Criminal Law - This section helped the WSBA 
Court Rules Committee redraft a version of GR 19 
regarding packagiJ1g and handling sensitive court­
room exlubits, and spent a grea t deal of rune devel­
oping a we_b page. It produced an annual CLE m 
Yakima on Etlucs for Prosecutors and Defense 
Counsel, and co-sponsored the WSBA CLE's annual 
CrimiJ1al Justice Institute, bringil1g together prosecu­
tors, judges, defense counsel, legislators and others 
involved in the crimil1al justice system. 

Elder Law - The section produced a quarterly 
newsletter, started work on a member directory and 
developed a web page. It has taken an active role ill 
responding to legislative proposals and commented 
on proposed rule making regarding vulnerable 
aduJts and guardianships, as well as mandatory 
alterna tive dispute resolution proposals, digital 
signatures, and the Access to Justice Tele-lawyer 
project. The section continues to work with the 
Attorney General's office on a CLE project, as well as 
an education effort directed towards general practi­
tioners with elderly clients. 

Environmental & Land Use - Sponsored two 
CLEs, "Science and the Law" and "The Prognosis for 
Urban Growth Boundaries & Rela ted Land Use/ 
Environmental Issues," and co-sponsored a third 
with WSBA CLE titled "Land Use & Environmental 
Law: A Checklist Approach to the Fundamentals ." 
The section also sponsored a work party on Earth 
Day ill which members helped restore an erosion­
damaged slope and repaired o ther damage to 
Carkeek Park in Seattle. 

Family Law - Published a Family Law Direc­
tory, including a directory of expert w ih1esses 
segregated by specialty and geographic loca tion. 
Published three Legislative Ho tsheets to inform its 
members of the status and its position on va rious 
bills. Created the position of Legislative Coordinator 
to assist the executive board in tracking and coordi­
n a ting its leg islative agenda. In its routine work, it 



took positions on 15 bills and testified on several. 
General Practice - The section co-sponsored 

the annual "Best of CLE" program in both December 
1996 and 1997, and participated with the Law Office 
Management & Technology section in reviewing and 
recommending models for the new Law Practice 
Assistance Program at the WSBA. 

Health Law - H as continued to sponsor a series 
of short seminars at no charge for its members. 
Published a newsletter to keep members apprised of 
developments in the indus try. The Licensing Subsec­
tion sponsored short CLEs and published updates 
on recent developments. The section has worked on 
an update for a Health Law Deskbook. 

Indian Law - Conducted a CLE introducing 
non-Indian law practitioners to Indian law concepts. 
More than 100 participants attended from the fields 
of real estate, environmental, criminal, family, 
bankruptcy, employment, personal injury, construc­
tion, fores try, govenu11ental and medical law. Many 
m embers volunteered as mentors and speakers a t 
trainings for non-Indian law practitioners who wish 
to help the native community, and participated in a 
program by Columbia Legal Ser vices which encour­
aged lawyers to accept pro bono Indian law cases. 

Intellectual & Industrial Property - The 
section sponsored a CLE with pro min en t members 
of the local bar who practice in the areas of patents, 
trademarks, copyrights, trade secrets and entertain­
ment law. It also reviewed and sponsored proposed 
legislation on personality rights that did not pass the 
Legislature in 1997, but is anticipated to be pre­
sented in the current session. 

International Practice - Published the third 
edition of "Doing Business in Washington State -A 
Guide for Foreign Business and Investment"; 
sponsored cross-border discussions with the British 
Columbia Law Society to implement mutual amend­
ments to rules regarding foreign law consultants 
(specifica lly APR 15); conducted the annual Spring 
Industry Tour for foreign lawyers and judges at the 
UW School of Law, including a trip to the capitol in 
Olympia, and meetings w ith Supreme Court Justices 
Smith, Alexander and Sanders; and co-sponsored 
with KCBA a brea kfast reception for a ttendees of the 
International Korean Lawyers Convention in Seattle. 

Law Practice Management & Technology -
Hosted several row1dtable discussion groups in 
Sea ttle, covering topics such as voice recognition 
software and effective client meetings. Presented a 
CLE on "Enhancing and Improving Your Law 
Practice with Technology," which included speakers 
on legal software, computer networking, Internet 
and CD-ROM legal resea rch tools. Developed a web 
page which includes links to a variety of law office 
management resources as well as vendor sites for 
the main types of software used by lawyers and law 
firms. Added"& Technology" to its original name. 

Litigation - Sp onsored two seminars, one on 

civil practice and one on trial practice. Also pub­
lished a much-needed update of the Civil Practice 
Deskbook. Also worked closely with the WSBA's 
lobbyist and leadership to address various bills 
before the Legislature which affected the administra­
tion of justice, our court systems, tort laws and 
lawyers in this state. 

Public Procmement & Private Construction -
Presented a CLE on "Public Bidding Law in Wash­
ington," with more than 120 attendees. Its mid-year 
mefting CLE was "Public Works in the New Mi!Jen­
niwn: Emerging Trends in Public Construction," 
addressing procurement methods, labor and financ­
ing, and was a ttended by public owners, developers, 
design professionals, contractors and o ther industry 
representatives. Held informal quarterly forums with 
public and private figures invited to speak on topics 
including the Public Facilities District for the new 
Mariners' stadium and the Regional Transit Authority. 

Real Property, Probate & Trust - Reviewed 
and commented on more than 50 bills in the last 
legisla tive session. Introduced SB 5110, which was 
passed into law in July. This bill provides significant 
improvements in probate and estate laws. In con­
junction with WSBA CLE, produced seminars on 
real estate taxation, commercial properties, real 
estate development and construction, federal estate 
tax and fiduciary income tax. Produced a m ember­
ship directory that includes information abou t 
private and govenunental service providers that are 
relevant to the RPPT practitioner. 

Taxation Law - The section has a relationship 
with three other tax-related organizations - the 
Attorney-CPA Tax Clinic, International Tax Row1d­
table and Pension Round Table - which offer 
programs to section m embers. The IRS Liaison 
Committee meets periodically with IRS representa­
tives to learn about various d evelopm ents, and the 
State and Local Tax Conunittee meets periodically 
with guests from the Department of Revenue for 
updates. The Estate and Gift Tax Committee also 
updated the Model Life Insurance Trust Form Book. 

World Peace Through Law - Sponsored the 
CLE "Global Justice: Professional Ethics and Interna­
tional Crimes," which discussed the Yugoslav War 
Crimes Tribunal, proposals for an International 
Crimina l Court, the general duty to prosecute under 
international law, the professional responsibility of 
attorneys to promote the rules of law, and profes­
sional e thics in international transactions. The sequel 
CLE was ''World Law and Disorder: Creating a 
Permanent International Criminal Court," which 
featured former N uremberg War Crimes Prosecutor 
Benjamin Ferencz. Held monthly brown bag lunch 
m eetings on topics including the financial crisis at 
the United Nations, the anniversary of the World 
Conference on Women in Beijing, maintaining 
democratic freedoms within Arab-Israeli relations, 
and the removal of land mines. 
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Dook Reviews 

\/VE THE JURY. 
BY GODFREY 0 . LEHMAN ( PROMETHEUS BOOKS, 1997) 

'Tfte !nw 15 f!of //1o/_e5ftc. 
Tfte law 15 wftnf puH!c opiniof! 51Uf_5 if 15 ... 
Wftm we ftnri ffte imporftmf precif!ch, 
wftm we ftari ffte ma1htrnfe5 cour/; 
wftm we ftar;f ffte Maf!ftaffaf! DA? 
Wa5n'ffftaf ffte !nw? ... 
Tfte law h ffte n9orhft l flllj-
Tfte law!, flltj overhead" 

S OURCE : B I LLY B ATH GATE A T P AGE 3 12 

E . L . D OCTOROW , H ARPER P APERBACKS ( 1989) 

R EVIEWED BY PHILIP DE T URK 

T hethemeoftheauthorGodfrey 
D. Lehman (who styles him­
self as an active member of the 

"Fully Informed Jury Association") is 
that juries, when allowed to function in­
dependently without restraint on their per­
son, consciences, or thejr understanding 
of the law, will render verdicts that repre­
sent what is best for the people at a given 
time. Thus, kings, despots, judges, pros­
ecuting attorneys, and even lawyers 
(heaven forbid) should not be allowed to 
circumvent the desires of the peop.le by 
corralling a set of talesmen who will 
bring back a predes ignated verdict. 

In explaining this theory, the author 
discusses some outstanding jury trials of 
the past. The first of these trials is one 
commonly known as Busbell 's case and 
involves the 12 men who having 

no First Amendment to invoke, 
wrote it for themselves .... 
They also composed, albeit un­
conscious ly, two sections of 
what was to become Article 1, 
Section 9 of the Constitution: .. 
habeas corpus . . . no bill of 
attainer shall be passed. 

fn doing so, Bushell and his compatli ­
ots found William Penn not guilty of 
v io lati o ns which the King and bis 
Men-ymen had tried to enforce against 
thi s subsequent developer of American 
life in Pennsylvai1ia. 

The second jury confrontation which 
the author develops took place around 
1688. As a result of the failure of the 
prosecutor to properl y prove its case, the 
court was about to dismiss the matter 

when one Mr. Finch, an attorney for one 
of the defendants, became involved: 

At this point, Finch, violat­
ing court protocol and good 
manners, broke in: "I humbly 
beg Your Lordship' s favor." 

The interruption astounded 
the court. "What say you, Mr. 
Finch?" 

"I ask your pardon for break­
ing in when you are d irecting 
the jury. [ know I should not do 
it, but I hope you will not be 
angry with me for it." 

"If I thought you did any ser­
vice to your client I should will­
ingly hearken to you." 

"That which I humbly offer 
Your Lordship is only to re­
member Your Lordship where 
we were." Finch continued: "I 
only speak it, My Lord, because 
if it be evidence, we have other 
matters to offer in answer to that 
evidence and in our defense.'' 

Other matters? The crowd 
gasped; associate defense coun­
sel, unprepared, was stunned. 
What insipidness was this to 
suggest "other matters" at the 
point of victory? 

The Chief Justice was as­
tounded: "If you have more to 
offer, why did you conclude here 
and let me begin to direct the 
j ury? Butsince you say you have 
other to offer. we will hear it. 
(page 87) 

26 Washing ton Stare Bar News Febrnary 1998 

As a result, the case was not dismissed 
and everyone was very angry with attor­
ney Finch as the matter dragged on and on 
(but only to a happy concl usion): 

By introducing this legal is­
sue, Finch had once again al­
tered the whole character of the 
trial, but this time to the bish­
ops' advantage. For if the bish­
ops had won acquittals on doubt 
of publication, the victory on 
fact alone would have been 
equivocal and indecisive. The 
king wou ld not have been 
stopped from invoking these 
extreme powers and eventually 
the battle would have to be re­
fought. (page 9 l) 

Another strong jury was involved. And 
it is important to know that when the 
juries were locked up in ancient England, 
it was without any of the comforts of 
home; no food , no drink, no restroom 
facilities, no beat or cooling, or anything 
that would enable them to render a verdict 
without being affected by outside influ­
ences. 

According to the author, juries have 
been manipulated throughout history, but 
not always successfully. In the Salem 
Witch Tri als, which are di scussed at page 
141 of his book, Mr. Lehman states: 

The enraged Judges could 
exact revenge in only one way. 
They forced every acquitted de­
fendant to pay jail fees before 
releasing them, thus placing a 
great burden upon their fami­
lies. 



The Witch Trials were a lso more suc­
cessfully de feuded in I.he later years rather 
than earlier, because " the jury base had 
been expanded to include the entire com­
muni ty, not just members of the Puritan 
Church." Also, "spec tral evidence was no 
longer admissible:" and finally, "public 
hyste1ia was waning." (page 14 1) 

In reading tbis chapter entitled "Practi ­
tioners of the Detestable Arts," one is 
reminded of several other "witch hunts" 
which have taken place, not only in East­
e rn Washington during the past few years, 
but al so other parts of the Uni ted States. 

l 
n The Trial ofl ohn Peter Zenger is 
another example of a self-righteous 
judge precluding a defendant from 

getting the full benefit of the jury system 
that had been supposedly enacted to pro­
tect such overreaching. Ultimately, this 
jury also acquitted the defendant o f libe l. 
In doing so ... 

the numero us audience ex­
pressed thei r joy in three loud 
Huzzas, and scarcely one per­
son except the officers of the 
court were observed not to join 
in this noisy exclamation. (page 
l 7 1) 

Later, 

The fundamenta l premise of a 
democratic government is that 
ultimate control will be exer­
cised by sound public opin ion 
operating through the ballot and 
mauy other channels of expres­
sion available in a free society. 
(Arthur Hayes Sulzberger, 1953, 
We The Jwy . . . page 173) 

T he foregoing paragraph pretty well 
summarizes the gist of the book. Wl1en 
juries are enabled to act independently of 
the restrictions illegally forced upon them, 
j ustice has usually been done. In develop­
ing tha t theme, it draws some conclusio ns 
which are interesting but not necessarily 
accurate. For instance: 

The fi e rceness w ith which 
pro-slavery forces opposed us­
ingjuries in runaway slave cases, 
in contrast with the fervor of 
abol itio ni sts who made appeals 
to j uries central to their cause, 
suggests that juries exercised a 
s trong influence over publi c 
policy, wbich was not in the 
slavers' favor. This influence 
was a ll the more forceful, con-

sidering the fact that the panels 
were composed exclusively of 
whi te males, probably most of 
them property owners. 

These phenomena also sug­
gest an inte resting theory re­
garding the Civil War, that had 
the resolution of slavery been 
left to juries , the nation, insofar 
as slavery was a contributing 
factor, might have escaped war 
entirely. S lavery would have 
ended by jury verdicts, as it had 
ended in the previous century in 
Massachusetts, as this chapter 
relates. Freedom for slaves 
achieved without a president to 
proc la im it o r a Thirteenth 
Amendme nt to guarantee it ! 
(page 2 10) 

At page 265, referring to the trial of 
Susan B. Anthony for attempting to vote 
purportedly illegally, it is stated: 

Throughout the entire trial , 
the twelve jurors had utte red not 
a word , but as they recovered 
from the ir shock they were sur­
rounded. Quizzed by the defense 
and the press, the jurors ex­
pressed anger, frustration, and 
outrage. Most o f them com­
plained it was uot their verdic t 
at all , and they had not chal­
lenged the c le rk because they 
were uncertain about their power 
to do so. 

Nonethe less, it was clear that 
the majority sentiment on the 
panel would have been to exon­
erate Anthony. It is very ljkely 
that Anthony would have been 
acquitted unanimously had this 
jury, even though skewed by the 
method of selection, been able 
to deliver its own verdict. At 
any rate, we can be certain she 
never would have been con­
vic ted. 

Because of this interpretation of what 
took place at the S usan B. Antho ny trial, 
Mr. Lehman concludes: 

Cons ider this: had a true j ury 
verdict been given, it is almost 
certain that the rig ht of women 
to vote would have been recog­
nized as inherent and constitu­
tio nally protected beginning that 
afte rnoon of June 17, 1873, by 

edic t of a re lati vely homoge­
neous jury of twelve men, prob­
ably a ll white and relatively 
stable financially. But because 
of a judicia l imperati ve and ju­
di c ia l petulance, A me ri can 
women were forced to struggle 
for forty-six more years to win 
that recognition in the N ine­
teenth A mendment. (page 269) 

T here are a number of interest­
ing quotations in the book with 
which the average c itizen is 

famjliar but probably does not know the 
context in which such were appljed. Thus, 
we learn again Lord Acton's phraseology 
"power tends to coITupt, and absolute 
power corrupts absolutely." (page 176), 
as well as the language used in the Zola 
trial in France in 1898, 

How is itthatonecannotspeak 
of justice in a courtroom?" The 
Judge repli ed irrationa lly. 
"There is something above that, 
the ho nor and safety of the coun­
try."(page 332) 

The author does not stop at merely 
picking apart hi st01ical verdicts and specu­
lating on how a rational jury could have 
affected tJ1e o utcome. He spends time 
defending this theme especia lly in his 
Afterword, which is entitled "They are 
coming to get you." Postulating that the 
present use of jury questi onnaires, jury 
panel experts, and other methods to affect 
the constitution of a particular jury is 
si milar almost to the packing of juries that 
took place alJ those many years ago in 
Merry Old England, he states: 

Another attempt to inject in­
tegrity into the tria l would be to 
question the honesty of j ury se­
lection. When the judge explains 
that the object is to seek a fair 
jury, if you are hardy enoug h 
you might ask: 'Are you really? 
Doesn' t each side want to win 
the case, and if so, is each really 
not looking for jurors biased in 
its fa vor and not be ing fai r at 
all?' 

Philip H. DeTurk, who in the past has 
reviewed classic novels, herein has re­
viewed a book concerned prinwrily with 
the past, with special thanks to Pat Michl. 
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s 
BY D ANIEL M. WARNER 

W HY A M ARR I E D PER SON 

M IGHT W ANT TO F ILE 

" S I N GLE" 

I n Washington, ' a person estranged 
and separated from his or her spouse, 

but without a decree of divorce or sepa­
rate maintenance, is able to file a federal 
income tax return as a single person, 
possibly2 saving a considerable amount 
of money. 

Treasury revenue rulings apparently 
militate to the contrary, providing that 
although a separated person does not (or 
may choose not to) generate community 
property3 in community property s tates,4 
the taxpayer cannotfiJe "single," but must 
file "married filing jointly" or "married 
filing separately." This ruling is not sup­
portable, however, under Washington law 
or Tax Court decision. 

There are five fi ling choices: single, 
married fi li ngjoi ntl y, married filing sepa­
rately, surviving spouse (qualifying wid­
ower or widow), and head of household. 
Using the 1997 tax rate schedule (Sched­
ule X), a person with taxable income of 
$1 I 0,000 pays different amounts of tax 
depending upon her marital status. Filing 
as "single," the taxpayer would pay 
$29,236; married filing separately, the 
same taxpayer would owe $31,848.5 Ob­
viously, the person fi ling "single" saves 
$2,612 in federal tax.6 

Under federal regulation,7 the deter­
mination of whether a person is man·ied is 
made at the close of the taxable year, and 
a person is " married" even though living 
aprut from the spouse unless "legally sepa­
rated under a decree of divorce or sepa­
rate maintenance." The current regula­
tion illustrates: 

Taxpayer A and his wife B 
both make their returns on a 
calendar year basis. fn July 1954, 
they enter in to a separation 
agreement and thereafter live 
apart, but no decree of divorce 
or separate maintenance is is­
sued unti l March 1955. If A item-

izes and claims his actual 
deductions on his return 
for the calenda r year 
1954, B may not elect the 
standard deduction on her 
return since B is consid­
ered as married to A (al­
though permanently sepa­
rated by agreement) on 
the last day of 1954. 8 

The IRS does not consider a sepa­
ration agreement (a contract be­
tween husband and wife setting out 
terms of living apart) equivalent to 
a divorce; a decree of separate main­
tenance (a court-approved order di­
recting one spouse to pay the other 
support) is.9 

A better (albeit different from 
the IRS 's) analysis is th is: if the 
decree in March of 1955 lists the 
date of separation as July 1954, 
and the parties have executed a 
separation agreement, each may 
fi le "single" for 1954. If the parties 
have executed a sepru·ation agree­
me nt and subsequently divorce, 
their actions are clear evidence that 
the marriage is defunct and was so 
from the date of the agreement. 
Moreover, because the separation 
agreement merges into the divorce de­
cree, the marriage is effectively termi­
nated at the execution of the agreement, 
and the federal tax definition of "mar­
ried" coincides with the relevant state 
law. 

I S THE M ARRIAGE D EFUNCT? 

Washington law recognizes that a mar­
riage might terminate without the for­
malities of divorce. JO 

In one case, the court recognized that 
life insurance premiums paid by the hus­
band generally inure to the benefit of the 
marital community upon his death, but 
noted that the parties had been separated 
for over a year at the husband' s death, 
and. therefore, it was a fact question 
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PURP 

whether a community relationship ex­
isted at the time the last premium pay­
ment was made. 11 

In another case, 12 the parties secured an 
interlocutory (not final) decree of divorce 
but never procured the final decree. At the 
husband's death 16 years later, the court 
found no marriage existed for purposes of 
a llocating community property. In Estate 
of Osicka 13 the parties had been separated 
nine years and had signed a separation 
agreement at the time of one's death. The 
cou,t found the marriage defunct. though 
no divorce action bad been fi led. But 
where the ti me of separation was short, no 
sepru·ation agreement was signed and the 
parties continued interacting positively, 
the court found no negation of the marital 



OSES 

community (the wife was thus entitled to 
the insurance proceeds), and stated "the 
rule distilled from these cases": 

Mere physical separation of 
the parties does not establish 
that they are Li vi ng separate and 
apart suffic ient to negate the 
ex istence of a community. The 
test is whether the pa11ies by 
their conduct have exhibited a 
decision to renounce the com­
munity, with no intention of ever 
resuming the marital relation­
ship. 14 

If there is a separation agreement and 
estrangement, the courts have no prob­
lem determining the parties' in tent and 

E 
finding the maITiage defunct. 
Under Booher, a court could 
find the maITiage defunct even 
without a separation contract; 
Ii ving apart and having no fur­
ther "will to union" is enough. 

FURTH ER 

ARGUMENT: THE 

MERGER DOCTRINE 

Washington courts have 
been willing to pronounce a 
marriage ended when the par­
ties have a separation con­
tract but have not divorced, or 
if they are simply living apart 
intending to renounce the re­
lationship. The termination 
date of the marriage for deter­
mining rights and duties 
would be as of the execution 
of the contract; from then on, 
the spouses should be able to 
fi le "single." This follows 
from the de facto termination 
of the marriage, considered 
above, and also from the ef­
fect of a legal separation and 
application of the merger doc­
trine to dissolution of mar­
riage. 

Legal Separation.A "legal separation" 
is a contrac t between spouses by which 
they may terminate the matrimonial sta­
tus. In Washington it is a distinct action, 
a "petition for legal separ'ation in lieu of 
dissolution," and is, except in name, the 
same process as a dissolution. 15 This quali­
fies as a "decree of separate maintenance" 
under IRC section 7703(a)(2). A legal 
separation may become "merged" into 
the divorce decree and the effective date 
of the obligations of the decree are retro­
active to the date of the separation. 

Merger. Merger is 

... the fusion or absorption of 
one thing or right into another; 
generally spoken ofa case where 

one of the subjects is of less 
dignity o r importance than the 
other. Here the less important 
ceases to have an independent 
existence ... 16 

The Washington court has stated this 
rule regarding merger: 

When parties adopt a written 
agreement as the expression of 
their intentions, that instrument 
becomes the contract, and all 
negotiations and understandings 
previous thereto become merged 
into the agreement. 17 

In divorce law, merger is a "substitu­
tion of rights and duties under judgment 
or decree for those under property settle­
ment agreement." 18 

If parties execute a separation contract 
(but have no decree of separation signed 
by a judge) and subsequently move on to 
a decree of dissolution, the contract may 
merge into the decree. Once merged, the 
contract ceases to exist as a separate agree­
ment; no action can be taken on the con­
tract and "suit may only be had on the 
decree."19 As to w hether a merger has 
occurred, the Washington Court of Ap­
peals observed, 

There is no definitive Wash­
ington case ... yet a few general 
observations can be made. If the 
prior court decree approves, 
confirms, or incorporates by ref­
erence the terms of a separation 
agreement, Washington courts 
will nearly always hold that a 
merger has occurred ... unless 
the decree does not adequately 
identify the agreement that is to 
be merged ... But ultimately in 
order to determine whether a 
merger has occurred the court 
wil l look to the intention of the 
parties and the court as expressed 
in the documents themselves.20 

Rights and duties under a superior docu­
ment relate back to the effective date of 
the inferior, subsumed document. 
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The effective termination date of a 
marriage would be the separation agree­
ment date if the parties later dissolve the 
marriage, confirming the separation. 1f 
parties separate by contract in July and 
obtain a decree of disso lution the next 
March, the contract merges into the de­
cree so that all of the terms of the contract 
are enfo rceable as part of the decree. 
Obtai ning the decree of dissolution is 
really a formality, confi rming the previ­
ous de.facto dissolution: the dissolution is 
legally effective in July, because all of its 
terms are enforceable as of that date. The 

abi li ty of either spouse to fi le "sing le" 
re lates back to the date of the separation 
contract and is not effective only as o f the 
later dissolution decree. 

Whether a merger has occurred de­
pends, as noted above, on the intention of 
the parties. The particular issue of whether 
a separation conh·act, subsequently '"rati ­
fied" by merger in to a decree of dissolu­
tion, effectively terminates a marriage 
relationship for tax purposes as of the 
execution of the contract has not been 
addressed by any community property 
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state court, but in analogous si tuations 
courts have found the tenni nation relates 
back to the contract date. 

[n MacKenzie v Sellner,21 Mrs. Sellner 
commenced a d ivorce proceeding; the 
parties lived apart. They entered into a 
property settlement that gave the wife the 
fami ly au tomobile and that was incorpo­
rated into the divorce decree granted on 
April 30, 1957. Before the entry of the 
decree (but after the settlement), on March 
14, Mrs. Sellner was in an automobile 
accident; j udgment was rendered against 
the marital community. Mr. Sellner ap­
pealed, claimi ng he had no legal liability 
for the acts of his estranged wife. The 
issue was whether at the time of the tort "a 
community stilJ exist[ed] to which the 
liabi lity of an individual spouse can be 
imputed." The court held it did not: 

[n the instant case, a divorce 
action had been commenced, the 
parties were li ving separate and 
apart, and a property settlement 
agreement had been executed 
and subsequently approved by 
the court, which determined the 
status and character of Mr. and 
Mrs. Sellner' s present and fu­
ture property from the date of 
the property settlement agree­
ment, as well as determining the 
sta tus and c haracter of their 
present and future obligations. 
Nothing but the shell o ftbe mar­
riage contract re mained at the 
time the tort occurred ... [The 
marital] comm unity bad, for all 
practical purposes, been termi­
nated. 22 

In another case.23 a couple executed a 
separation agreement by which the wife 
conveyed to the husband as I-ti s sole prop­
erty a li fe insurance policy. A subsequent 
di vorce decree incorporated the agree­
ment. When the husband d ied intestate 
without changing the beneficiar y of the 
policy. the cou rt denied the ex-wife any 
interest in the insurance, no ting that lhc 
contract was merged into the decree. The 
wife had no interest in the insurance be­
tween the time of the contract's execution 
and the d ivorce, and no interest in it after 
the divo rce. He r rights were determined 
as of the date of the agreementY Simi­
larly. where the parties' separation agree­
ment required the husband to name their 
children as beneficiaries of a life insur­
ance policy. and the ag reeme nt was incor-



porated into a late r divorce decree (the 
requirement to name the chi ldren was 
reiterated). the husband 's later change of 
beneficiary was w ithout effect. 25 The re­
lationship of the parties was determined 
as of the ti me of the execution of the 
agreeme nt, where that agreement was 
merged into the di vorce decree. The 
merger in this case was explic it (ornearly: 
tbe agreement "was incorporated''),U'but 
- as noted above - the intent of the 
parties dictates . 

So, if the parties have executed a sepa­
ration agreement or contract indicating 
tha t their marriage is defunct and they 
consider it so, it w ill be defunct as of the 
date that the spouses no longer have a wi II 
to union - a desi_re to continue the mari­
tal re latio nship- even if they are DOI yet 
divorced. A carefully worded decree 
wou Id specify the date upon which the 
separation became effective. 

FEDERAL D E FERENCE TO 

STATE DOMESTIC-RELATION 

L AWS IN T AX M ATTERS 

If a state considers two peop le "unmar­
ried" because they are permanently sepa­
rated and have lost the " will to union" or 
because they have a separation agree­
ment (and certainly where that agreement 
is later ratified by entry o f a divorce 
decree)27 the parties are considered "not 
married" for tax purposes. 

In its application of the tax laws, there 
has been a consistent deference by Con­
gress to state laws in such matters. For 
example, marital a llowances are avail­
able only if the man and woman taxpay­
ers are legally married under the laws of 
the state in which they reside.28 

In Lord v. Commissioner, indeed, the 
Tax Court recognized that under Wash­
ington law the Lords' marriage was de­
funct because the parties no longer wished 
to be a marital community (even absent a 
divorce). "No interlocutory divorce de­
cree or written separation agreement is 
required to dissipate the marital comrnu­
njty," said the court. Therefore Robert 
Lord's income was taxable only to him.29 

The United States Supreme Court has 
also recognized that the states have the 
right to determine who is married and 
who is not: 

ID]omestic relations [is] an 
area that has long been regarded 

as a vi rtually exclus ive prov­
ince of the States. Cases de­
cided by this Court over a pe­
riod of more than a century bear 
wi tness to this historical fact .. 
. fTlhc Court [has j said: '·We 
disclaim altogether any juris­
diction in the courts of the U nited 
States upon the subject of di­
vorce .. . " [And] "The State .. . 
has absolute right to prescribe 
the conditions upon which the 
marriage relation between its 
own citizens shall be created, 
and the causes for which it may 
be dissolved."30 

SUMMARY AND CONCLUSION 

The analysis he re, that a marriage may 
be legally de funct without a divorce, is 
not remarkable. The IRS has recognized 
state court rulings that when for aJ I intents 
and purposes a marriage has been termi ­
nated and the spouses show by affi rma­
ti ve action their intent not to maintain the 
communi ty status, then the commun ity 
property laws will not be applied to the 
spouses.31 

If community property laws are not 
applied, then "no portion of the earnings 
of the husband is includible in the gross 
income of the wife." And again, the Tax 
Court itself has recognized that even with­
out the l 972 changes to RCW 26. 16. 140 
(providing that a person 's income during 
permanen t estrangement from his or her 
spouse is characterized as his separate 
property), such would be the rnlefrom the 
case law. 

Endnotes 
1 The same analysis would apply to 

Cal ifornians. It does not appear to apply 
to other community property states. The 
discussion hereis Jimited to Washington. 

2 See note 5, infra. 
3 Rev. Ru!. 68-66, 1968-l CB 33. 
4 The Internal Revenue Service recog­

nizes nine community property states: 
Arizona, California, [daho , Louisiana, 
Nevada, New Mexico, Texas and Wash­
ington ; Wisconsin joined their ranks in 
1986 by adopting the Wisconsin Marital 
Property Act. Only Wasrungton Jaw is 
cons idered here . 

5 An unmarried head of household (most 
typically a ilivorced or never-married 
person with custody of chi ldren) would 
pay $27,429; this category is not in issue 
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here. The "manied filing separately" cat­
egory is likely not a good cho ice for most 
community-property taxpayers. If the 
community had $110,000 in taxable in­
come, each spouse would claim $55 ,000 
as taxable income, and pay $ 12,990, for a 
total liabi lity of $25,980. Filing jointly 
the tax liability also would be $25,980, 
but there would be only one return to 
prepare instead of two. Usually, the split­
ting of income between two tax returns 
wi ll increase the aggregate amount of tax 
liability because the filing separately rates 
are higher than the joint rates. In certain 
circumstances filing separately might be 
beneficial. 

6 Whether a taxpayer suffers a "mar­
riage penalty" or enjoys a "marriage bo­
nus" compared to a single person de­
pends upon the distribution of income 
between the spouses. For an in-depth dis­
cussion of the issues, see Lawrence 
Zelenak, "Marriage and the Income Tax," 
67 S. Cal. L. Rev. 339 (1994). 

7 Treas. Reg. Section 1.143-1 (a) 
8 Treas. Reg. Section 1.143-l (a) Ex­

ample ( I ). 
9 A "decree of separate maintenance" is 

"money paid by one married person to the 
other for support if they are no longer 
living as husband and wife. Commonly it 
is referred to as separate support and 
follows from a court order." A "decree of 
legal separation" is "a court order arrang-

ing the terms (custody, support, etc.) un­
der which a married couple wi ll live sepa­
rately." A "separation agreement" is de­
fined as "written arrangements concern­
ing custody, child support, alimo ny and 
property divi sion made by a married 
couple who are usually about to get a 
divorce or legal separation." Black's law 
Dicrionary, 6th Edition. 

10 See also William Oltman, "The Im­
plied Termination of Community Prop­
erty Agreements Upon Permanent Sepa­
ration," 14 U. Puget Sound L. Rev., 53 
(1990), text accompanying notes l L- 19, 
dealing - as the title indicates - with 
community property agreements. 

11 Aetna life insurance Company v. 
Bunt, 738 P.2d 322 (Wash. Ct. App., 
1987). 

12 Toglialli v. Robertson, 190 P .2d 575 
(Wash. , 1948). 

13 461 P.2d 585 (Wash Ct. App. , 1969). 
14 ld.,atl 87. 
15 RCW 26.09.030(4). This section also 

provides that if o ne party files for a legal 
separation and the other wants a dissolu­
tion, the court must enter a dissolution. 
Provisions for "legal separation" are at 
RCW 26.09 .070: parties may, upon sepa­
ration, as part of the pe tition for di ssolu­
tion or for legal separation or indepen­
dent of any petition, enter into a "separa­
tion contract" providing for the mainte­
nance of either of them, the disposition of 
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any property owned by both or either of 
them, the custody, support, and vis itation 
of their children and for the release of 
each other from all obligations except 
those expressed in the contract. 

"If the parties to such a contract elect to 
live separate and apart without any court 
decree," the contract may be recorded 
with the county auditor and the parties 
may "cause notice thereof to be published 
in a legal newspaper" in the county. The 
publication is no tice to the world of the 
separation. If the parties to a separation 
contract have not petitioned for legal sepa­
ration or for dissolution, they may do so 
later and the contract " shall be binding on 
the court" as to the terms of the separation 
or dissolution. RCW 26.09.070(3). Is­
sues regarding custody, visi tation and 
support of children are not binding on the 
court ; no "unfair" contract is binding. 

16 Black 's law Dicrionary, 6th Edition. 
17 Dix Steel v. Miles Const. Co. , 443 

P.2d 532 (Wash., 1968), at 535. 
i s Id. 
19 Maller of Marriage of Olsen, 600 

P.2d 690 (Wash. App. , 1979). 
20 Id. at 693-94. 
21 36 1 P.2d 165 (Wash, 1961 ). 
22 MacKenzie v. Sellner, 36 1 P.2d lOL , 

at 166. 
23 Aetna life Insurance Co. v. 

Wadsworth, 675 P.2d 604 (Wash. Ct. 
App., 1984). 

24 Id. at 606. 
25 Aetna l ife Insurance Co. v. Bunt, 738 

P.2d 322 (Wash. C t. App., I 987). 
26 Id. , at 322. 
27 RCW 26.009.020 provides: " if the 

parties are separated" the Petition for 
Dissolution of Marriage, or for Legal 
Separation, must include the date on which 
the separation occurred. 

28 Ensimger v. Commissioner of'lnter­
nal Revenue, 610 F.2d 189, at 19L (4th 
Cir., 1979). 

29 l ord v. Commissioner of Internal 
Revenue, 60 T .C. 199, 206 (1972). 

30 Sosna v. State of Iowa, 4 19 U.S. 393, 
404 (1975). See also Lee v. Commis­
sioneroflnternal Revenue, 550 F.2d 120 I 
(9th Cir. Ct. App., 1977): "state law gov­
erns in determining marital status for fed­
eral tax purposes." 

31 Rev. Rul. 68-66, 1968- .1 , CB 33. 

Daniel Warner is an associate profes­
sor of business law at the College of 
Business ar Western Washing/on Univer­
siry and is the aurhor of a college textbook 
on The Legal Environment of Business. 



Many family business owners may be thinking that tbe 
Taxpayer Relief Act of L997 will save their families the pain 
of liquidating the business to pay their estate tax. A closer look 
shows that only a few businesses who meet certain require­
ments will benefit. Even if a business meets the requirements, 
other estate tax reduction methods should save them more in 
the long run. 

MANY B USINESSES 

EXCLUDED 

The law narrowly defines the businesses that qualify for tax 
relief. First, the exclusion applies only to estates, not to gifts 
made during the owner's life. In addition, businesses must be 
owned substantially, if not completely, by three or fewer 
families. Famjl y me mbers must also actively participate or 
manage the business for at least five years before, and 10 years 
after, the owner's death. Any public ownership within three 
years of the owner's death, doing most business outside the 
US, or high proportions of income generated from investment, 
disqualify the business entirely. Those family businesses re­
maining must represent at least 50 percent of the "adjusted 
gross estate." This is a specifically defined term that includes 
all lifetime gifts to the spouse, business stock gifts within LO 
years of the owner's death, and some gifts made within three 
years of the owner's death. 

. The value of the business is subject to several downward 
adj ustments before application of the 50 percent test. Those 
adj ustments include: 

• All of the owner's debts , other than debt on his 
personal residence and debt that paid medical or 
educational expenses. 

• Most rental property, and any cash or market­
able securities that exceed the "day to day working 
capital need of the business." Thi s is based on a 
historical analysis that does not allow for capital 
acquisitions. 

• The value of selected other assets that may 
produce interest or other income, such as commodi­
ties transactions. 

• The 50 percent test must be met after adjusting the 
business's value down, and tbe estate value up. Thus, 
in many cases the real test may be 60 percent, 70 
percent or more. 

THE BEST WAY TO REDUCE ESTATE TAXES? 

For those businesses that meet the st1ingent requirements, the 
exemption does not necessarily eliminate the need for traditional 
estate reduction measures, such as gifting. The new rules appear 
to put estate tax savings in jeopardy when gifts are made within 
JO years of the owner's death. But what about the long-term 
benefits of g ifting alone? To demonstrate the benefits of gifting, 
we will use the fictional example below. 

Example : Phil and Mary Jones are ready to retire and 
give their business to their chi ldren. They believe that 
they can meet their cash flow needs during retirement 
from Social Security, distributions from retirement 
plans, and rents from tbe real estate that is leased to the 
business. Their net worth consists of the following 
assets. 

Bank Accounts 

Retirement Plans 

Personal Property 

Residence 

Family Business 

Business Real Estate 

Net Worth 

Current 

Value 

$50,000 

$450,000 

$100,000 

$400,000 

$2,500,000 

1,000,000 

$4,500,000 

Expected 

Appreciation 

3% 

10% 

3% 

Assuming the Jones make no g ifts to the children and structure 
their estates to maximize the tax savings opportunities of Family 
Bus.iness Exemption and Unified Credit, the chart on the follow­
ing page depicts the estate tax l iability. 
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A ltern aLively, if the Jones g ift as much of the business s tock 
as aJJowed by the U nified Credit, and thereby become ine ligible 
for the Family Business Exemption, valuing the gifts on a 
minority inte rest basis, the estate tax liability compares as 
shown on the second chart. 

The estate tax is higher in the fi rs t three years due to a rule that 
recalculates the va lue of the g ifts made with in that time unde r 
the estate tax ru les rather than the gi ft rules. O therwise, the 
es tate tax under traditiona l g ifting methods would a lways be 
lower than under the Family Busi ness Exclusion. 

Projected Estate Taxes 
Family Business Exclusion & Unified Credit 

Estate Tax 
Using the New 

Family 
Business 
Exclusion 

$4,000,000,- -------------------....,..., 

$3,500.00 

$500,001DI---+--~--+--+--+---,--+---'---+---+--+------" 
u oo ~ ~ ~ ro ~ n n N n ro TT 

We modeled a va1iety of differe nt variations o f this example 
to determine what factors influe nce the point where the new 
exclusion's advantages fall short of a g ifting program. The most 
in.flue ntial factors were rates of business appreciation and the 
magnitude of valuation discounts. ln each variation we used, 
gifting reduced estate tax more in the long te rm. 

Even when business appreciation was run at a modest average 
of 6 percent per year and no discounts were appl ied to the gift 

Age 

values, the Family Business Exclusion was behind the gifting 
alternative within seven years. 

Ge ne ric examples like the ones used here can on ly take the 
discu ssion so far. The real key to finding the right estate plan 
for a business owner is thro ugh a thorough examination of the ir 
individua l situation. This is most often accomplished through 
fa irly sophisticated financial models and projections. 

Estate Taxes 
Gifting Reduces Tax in Later Years 

$2,000,00 

$1 ,000,00 

$500,00n+---+------,>-----+---+--+------,>-----+---+--+----t----+--­
U oo ~ ~ M ro ~ n n N n ro 

Age 

Using the New 
Family 

Business 
Exclusion 

T he new Estate Tax Exclusion for Family .Businesses appears 
to bene fi t those who do not make better plans earl y. Greater 
benefit still is available for those who do develop a plan, and in 
so doing utilize the expertise of specialis ts to evaluate a ll of the ir 
options. 

Glen White is vice president and direc/or of Technical 
Services for The Rainier Group Inc. 
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J O B SH I F T: H ow T O PROS P ER I N A W O R K PLACE 
W IT HOUT J o a s, W ILLIAM BRI DGES, P . 27 ( 1994 ) 

CONTINGENT WORKERS AND THE 

INTERNAL REVENUE CODE 
WORKERS FOR A NEW M I LLENNIUM:-WHOSE E MPLOYEES? WHO CARES? 

BY CLEMENS H . B ARNES , NORMAN 5. MILKS & NANCY L . GALLU P 

rt) elationsh.ips between companies 
J "\..,,, and their workers are changing 

in sig nificant ways. Firms are 
using more leased employees and con­
sultants. At the same time, many workers 
are moving into temporary and part-time 
jobs or becoming independent contrac­
tors. 

When a business hires a worker as an 
independent contractor, it is often be­
cause the business can avoid the respon­
sibil ities that attach to an employment 
relationship, most notably employment 
tax and wage-withho lding responsibili­
ties. If workers are not employees, em­
ployers may al so avoid costs related to 
pension plan , health insurance and other 
fringe benefits, including workers' com­
pensation. Also, employers can avo id state 
laws relating to employment taxes and 
regula tions of the workplace. 

A worker may choose to be an indepen­
dent contracto r because he wants to work 
autonomously, because he places a low 

value on fringe benefits (e.g., health in­
surance), because that is the only way the 
business will hire him, or for other rea­
sons. Also, from a tax perspecti ve, a 
worker may pre fer being classified as an 
independent contractor because employee 
business expenses are deductible only as 
part of a bucket of itemized deductio ns 
which are subject to a 2 percent floor of 
adjusted gross income. In contrast, an 
independent contrac tor may deduct ex­
penses as ordinary and necessary busi­
ness expenses on Schedule C (Form 1040). 
Furthermore, independent conn·actors can 
establish their own benefit p lans. 

D EFININ G 

CONTI NG ENT WORKER S 

Federal tax, employment and benefi t 
laws co ntain various de fi ni tions of an 
employee. However, each of these defi ni­
tions or concepts generally hinges on a 
control test - who determines what task 
is to be done and how it is to be accom­
plished. 

The debate continues over factors that 
determine contingent-worker status. Some 
discussions consider all non-traditional 
workers to be conli.ngent workers. A 1995 
Bureau of Labor Statistics (BLS) survey 
defines contingent workers as all .indi­
viduals who do not have expectations of 
a long-term employment relationship. 

The terminology for contingent worker 
definit ions is complex. Companies now 
use te rms such as workers, work provid­
ers, and work arrangers to replace the 
familiar labels of employer and employee. 

Workers who fall into each of the clas­
sifications below are now included in the 
meaning of contingent workers: 

• Persons working for temporary em-
ployment agencies 

• Free-lancers 

• Independent contractors 

• Part- time employees 
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• Workers employed by the day 

• Short-term hires 

• On-call worke rs 

• Contract employees 

• Leased employees 

• Workers witho ut explicit or implicit 
ties to the workplace. 

W HO ARE E MPLOYEES? 

As more and more companies choose 
to use contingent worke rs, it becomes 
important to understand the difference 
betwee n an employee and an inde pe ndent 
contractor. 

Under the common-law rules, the re la­
tionship of employer and employee exists 
whe n the employer has the right to con­
trol and direct the worke r, not o nly as to 
the result to be accomplished, but a lso as 
to the details and means by which that 
result is to be accomplished. T hat is, the 
employer contro ls not o nly what work 
has to be done. but also how the work 
must be done. 

To meet this test, the employer does not 

Legal Copy Inc. 
Litigation Specialist 

Serv;ng the northwest legal 
community with .specialized 
litigation copy & imaging 

services since 1987. 

(206) 281-7705 

E-Mail: i11fo@legalcopy.com 

need to actually direct o r control the man­
ne r in which the services are performed ; 
it is e nough if the employer has the right 
to do so. In contrast, an inde pendent con­
tractor is a worker who is subject to the 
control and direction of anothe r only as to 
the result o f his work, not as to the means. 

Certain workers are deemed to be em­
ployees for tax purposes regardless of the 
common law. Others ("statutory inde­
pendelll contrac tors") a re exempted from 
employee status. 

CLASSIFICATION FOR 

EM PLOYMEN T TAXES 

To help determine whe ther a worker is 
an employee or an independent contrac­
tor for wage-withho ld ing, FICA and 
FUT A purposes, the TRS developed a 20-
factor control test in Revenue Ruling 
87-4 1. Each of the factors conside rs the 
amount of control the business has over 
the worker. T he re lati ve importance of 
each factor varies depe nding o n the occu­
pation and the context in which the ser­
vices are perform ed. 

States may a lso provide spec i fie ex-

v,ti 41• 
/il d,J {lll ilill_ •• • 

¾l .. . . 
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emptions for ce11ai n workers. For instance, 
domestic help in a pri vate ho me (RCW 
50.04. 160) and newspaper carriers ("pa­
perboys") (RCW 50.04.240) are excluded 
from the defin ition of "employme nt" for 
unemployme nt compensation purposes in 
Washington. 

T HE 1 997 IRS M ANUAL 

On March 4, 1997. the IRS issued a 
revised trai ning manual fo r employme nt 
tax auditors. T his manual confi rms that 
the e mployme nt tes t turns o n th e 
employer ' s right to di rect and contro l the 
worker and states that the 20 factors are 
g uide lines to he lp gauge the level of con­
trol. The factors a re not exclusive, though, 
and are not inte nded as an objective "scor­
ing mechanjsm" for making the detenn j­
nation. 

Recognizing that the common-law fac­
tors, as well as the emphas is given to 
them, change over the years, the TRS has 
arranged some of the 20 factors under 
three major headings, which it calls "cat­
egories of evidence ." These are behav­
iora l contro l, financ ial control and the 
struc ture of the re lationship. 
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BEHAVIORAL CONTROL 

Indicato rs or behavioral control include 
instruction, compliance with third-party 
standards, the nature of the occupation. 
service to the pub! ic, the right to control 
work, evaluatio n systems and the nature 
of training programs provided. 

Al though both independent contrac­
tors and employee· receive instruction, 
the critical fac tor is whether or not the 
instruc tion is aimed at how the work gets 
done (employee) or limited to describing 
the result to be achieved (independent 
contractor). 

Being forced to comply with an inde­
pendent influence, such as government 
(or other third-party) regulations, does 
not ev idence employee status. Being 
forced to comply with c lient requirements , 
however, shows sufficient conu·ol. For 
example. wearing un iforms would not be 
an indicator of behavioral control if the 
uniform is required sole ly for security or 
safety reasons. 

The nature of the work being done is an 
important factor. Ski lled professionals 
who are not subject to d irection are gen­
erally considered independent contrac­
tors. However, unskilled workers, even if 
they are doing work which does not re­
qui re direction, are generally not inde­
pendent contrac tors. 

An important re lated factor is whether 
the worker ( or labor-providing company) 
provides service for more customers than 
just one company. For example, a book­
keeper or accountant would be an inde­
pendent contrac tor if he prepared the 
books fo r more than one company, but 
would be considered an employee if he 
prepared books for only one company. 

Other typical attributes of an indepen­
dent contrac tor are that the service pro­
vider is free to hire ass istants to perform 
the work and has the right o r control over 
the specific means of getting the work 
done. This means the contractor does 
such th ings as setting the hours he works, 
deciding whether he, or his hired assis­
tants, will perform the serv ices, and de­
c iding what LOols to use. He is subject 
only to satisfaction and direction as to the 
work to be done - i.e., the end result. 

For exampl e, if a company contracts 
with a painting contractor to g ive an of­
fice bui lding a face lift, the company will 
set the goal to be accomplished (the pre­
mises are to be entire ly pai nted by the end 
of the month). However, in accomplish­
ing this job, the painting contractor can 
decide whether he wi ll pe rsonally do the 
painting or, if not. how many workers to 
use and what hours they will work. 

Evaluation mechanis ms aimed at con-

trolling how the work is performed, rather 
than sett ing standards for the final result 
to be achieved , are evide nce of empl oyee 
status. 

When training is prov ided, the type o f 
training g iven has an impact on whether 
the ind ividual is cons idered an employee 
or an independent contractor. Optiona l 
training aimed at providing background 
information about the employer' s busi­
ness is not ev idence of e mployee status , 
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but education aimed at providing the 
worke r necessary ski lls to comple te 
the requested task is. 

Fl NANCIAL CONTRO L 

T he IRS manual also describes di f­
ferent types of financ ial control which 
are used to determine whe ther an indi­
vidual is an employee or an independent 
contractor. Indicato rs of financ ial control 
used in the IRS definition a re economic 
independence (mu] ti pie clients), indepen­
dent business, significant investment, 
tools of the trade, opportunity for profit or 
loss/significant unre imbursed expenses, 
and method of payment. 

Economic independence does not evi­
dence the ability to control the details of 
the work. Neverthe less, having multiple 
clients does show the existence of an 
independent business and is cons ide red 
evidence of independent-contractor sta­
tus. 

Whe ther the worke r (or the bus iness 
providing the workers) is an indepen­
dently established business or professional 
can be important. The IRS asks if the 

II . A.a-v i"6 »u.dt!) le- cliex ff 

dfJcr 1ftvw tftr:: r::;aJtexcr:: 

ef ax. ix.dqir::x.dr::x.t 6,uix.cr, . 

work being done for the company ended 
tomorrow, would that independent busi­
ness continue to exist? D oes the entity 
have a separate taxpayer identification 
number? 

In Schuf/enhauer v. Employment Sec., 
86 Wn.2d 233 (1975). the court he ld that 
to be treated as an independent contractor 
for unemployment compensation pur­
poses, the worker must be engaged in an 
independently established occupation. In 
other words, he must be sufficiently inde­
pendent from his employer that his busi­
ness would survive terminatio n of that 
relatio nship. 

For example, while a business could 
hire a staff a ttorney to give advice on 
labor-and-benefi t questions, it could also 
hire an outside law fi rm and obtain advice 
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from one of the fi rm 's lawyers. With­
out that company's business, that law 
firm would continue to exist since it 
undoubtedly serves othe r cl ients. This 
is a c lassic example of an independent 
contractor. An in-house lawyer, how­
ever, wou ld be out of business if he 
were fired or if the company to which 
he provides services went out of busi­
ness. 

fn busi nesses which require a substan­
tial capital investment, making that in­
vestment is evidence of independent-con­
trac tor status. However, an independent 
cootractorcan meet this requirement sim­
ply by ei the r buying or leasing the needed 
equipment. 

Similarly, the independent contractor 
often provides his own working tools and 
has an independent place of work. For 
example, if a company hires a gardening 
service company to keep its lawn mowed, 
the company typically owns its own lawn 
mowers, travels to the premises in its own 
truck, and has an office and equipment 
yard someplace where it main tains its 
equipment and keeps its own books. 

The opportunity for making a profi t or 
a loss is another indicator of indepeodent­
contrac tor s tatus. For example. the fol­
low i_ng are considered activities of an 
independent contractor: paying for rent, 
utibties, tools, training , ad vertising, the 
wages of assistants, licensing fees, insur­
ance, repairs, supplies, maintenance, and 
inventories. 

The method of payment is a lso an indi­
cator. For example, paying a flat fee ror 
pe rformance of a spec ific job is evidence 
of an independent-contractor a rrange­
ment. whereas hourly fees generall y indi­
cate employment. Commission payments 
are neutral. 

TH E STRUCTURE OF 

THE RELAT I ONSHIP 

The structu re o f the re la tionship is an 
important factor in de termining indepen­
dent contractor s tatus. Eight factors are 
used in considering the s truc ture of the 
relationship: the intended relationship, 
the agreement wi th the worker, payment 
to a corporation, payment of employee 
benefi ts, state Jaw, rights of discharge or 
termination. the intention of permanence, 
and whethe r or not the work performed is 



part of the company's regular business 
activity . This section di scusses each 
of these factors. 

The intended relationship between 
the parties i s part of determining 
whether the individual is an employee 
or an independent contractor. This in­
tention is often indicated in a w1itten 
agreement between the parties. Also, 
issuing a I 099 versus a W2 indicates 
the company's intent to treat the worker 
as an independent contractor. 

What the worker is called by the em­
ployiDg company does not necessarily 
make that worker an "employee" or an 
•'independent contractor." On the other 
hand, whether the worker and the com­
pany regard themselves as employee and 
employer or as a separate company and 
contractor i s always a factor. So the struc­
ture of the arrangement, and what the 
parties regard their relationship to be. can 
make a difference. 

When payment for services is made. if 
the rec ipienL of the funds is a separate 
entity w i th a separate identification num­
ber. such as a corporation. this indicates 
an independent-contractor relationship. 
In addition, iJ the employing company 
pays for certain employee benefits. such 
as sick pay, vacation pay, pension ben­
efits or unemployment insurance, this 
indicates status as an employee rather 
than an independent contractor. 

The worker's characterization may be 
subject to professional regulations or state 
tax laws. 

The ability of the employer to dis­
charge at wi l l indicates employment as 
does the ability of the worker to quit at 
will w i thout ongoing liabifay for failing 
to fi ni sh the contracted proj ect. The abil­
ity to terminate the relationship only upon 
failure to provide the contracted result is 
evidence of an independent-contractor 
arrangement. 

The intended length of the relationship 
is also an important factor. The question 
here is whether the length of the relation­
ship is definite (independent contractor) 
or indefini te (employee). 

If the work being done is part of the 
normal revenue-producing acti vity of the 
business, then the individual performing 
the work is a11 employee. IJ the work is 
aimed at completing a specific limited 

11
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project that is ancillary to normal activ­
ity, then that individual is probably an 
independent contractor. 

STATUTORY EMP LOYEES 

fn addition to the common- law ru les, 
certain statutory provisions make work­
ers employees for specific purposes. 

FICA taxes, for example, apply only to 
compensation paid to persons properly 
classified as employees. There are four 
broad categories of employees for HCA 
tax purposes ( under Code Sec1 ion 
3 I 2l (d)): 

• corporate officers; 

• com mon- law employees: 

• statutory employees; and 

• officers of a state or a political subdi-
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vision of a state that entered into a 
voluntary coverage agreement. 

The '·stallltory employees·· are indi­
viduals in specific occupations (Code 
Sec1ion 3 12 1 (d)(3)). They include: 

• agent drivers or commission dri vers 

• fu ll-time li fe insurance sales agents 

• home workers 

• traveling or ci ty sales agents 

In order for these workers to be statu­
tory employees, there must be a service 
contract which provides thatsubstantially 
al I of the services are to be performed by 
the worker directly. H owever , the worker 
is 1101 a statutory employee if ( I) he has a 
substantial investment in the faci l ities 
used in connection with the performance 
of the services, or (2) the services are nol 
part of a continuing relationship with the 
business. 

There are also certain ·'stallltory inde­
pendent contractors."These include work­
ers who perform services as " qualified 
real estate agent" or as "d irect seller." 
(Code Section 3508(a)). They are inde­
pendent contractors if their pay is related 
to their sales or other output. no! to the 
number of hours they worked. A l so, there 
must be a written contract. between the 
seller and the business, providing that the 
seller w ill not be treated as an employee 
for federal tax purposes. 
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COURTS APPLY T HE RULE S 

Here are some examples of court cases 
applying the rules described in this sec­
tion. 

mance and suggest corrective action and 
maintained a right of approval of the 
independent contractor's employees, it 
could not control the methods and means 
by which he should operate his business. 
The company's provis ion of fringe ben­
efits, the requirement of regular business 
hours, and mandatory atlendance at train­
ing programs were insufficie1ll controls 
for him to be considered an employee. 

In Bum v. Commissioner, 66 T.C.M. 
1041 (T .C. Memo 1993-478) a[f'd, per 
curiam 49F.3d 7 13 ( 1995), the courts 
ruled that an insurance agent was an inde­
pendent contractor and, therefore, could 
deduct office expenses as business ex­
penses. Although the insurance company 
reta ined the right to review poor perfor-

Simpson v. Commissioner, 64 TC 974 
( 1975) found Simpson to be an indepen­
dent contractor when he worked as an 
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insurance agent for Farmers Insurance 
Group (FIG) during 1970. Although his 
contract restric ted him as to tbe policies 
he could sell for other insurance compa­
nies, FIG did not exercise a significant 
degree of control over the detai ls of the 
work. He was also responsible for, and 
paid for, the fac ilities used in selling in­
surance. 

Dixon v. Burman, 593 F. Supp. 6 (N.D. 
Ind., 1983) ruled that an insurance agent 
was not the employee of the insurance 
company whose policies she sold. She 
worked on a commission basis and could 
be an agent for other companies. The 
company did not control her work hours; 
her work was unsupervised; and she paid 
her own travel and other business ex­
penses. 

Golden v. A.P. Orleans Inc., 681 F. 
Supp. 11 00 (E.D. Pa., 1988) found that a 
developer was the employer of a real 
estate agent selling his houses, even 
though there was a formal, independent­
contractor agreement between them. The 
court ruled that the developer actually 
treated the real estate agent as its em­
ployee. 

In Broussard v. L.H. Bossier Inc., 
789F.2d l 158 (5th Cir. , 1986), theowner­
driver of a truck was found not to be the 
e mployee of a company she worked for 
because the company in question was not 
her only customer. ln addition, the com­
pany hi red her as an independent business 
person ata pay scale different from that of 
its own drivers . 

CONCLUS I ON 

While there can be some very strong 
advantages lo having work performed by 
" independent contractors" and other con­
ti ngent workers, it is not as s imple as 
merely calJing tbe worker one thing rather 
than another. There are great risks in 
misclassifyi ng workers to achieve some 
perceived advantage. 

In conclusion, the use of " independent 
contractors" remai.ns a promis ing benefi t 
to employers provided they are care fu l to 
ensure they are dealing with true " inde­
pendent contractors." 

Clemens H. Barnes, Norman S. 
Milks & Nancy L. Gallup pmc1ice with 
Bogle & Gales in Sea11/e. 



Jf You Ask Me ... 

E XCERPT ED F ROM THE LINCOLN D AY S PEECH TO THE T ACOMA-P IERCE C OUNTY B AR A SSOCIATION, F EBRUARY 13, 

199 7, B Y THE H O N ORABLE R ICHARD B . S ANDERS, J USTICE, W ASHINGTON S UPRE M E C O U RT 

Wegatber to honor Lincoln, but du1ing 
bis life he was a controversial figure not 
always so honored. He spoke out and 
spoke up - and he had his critics because 
of it. ln antic ipation of his p residency, 
seven states had already le ft the Union 
before his inauguration. So me cal led his 
ideas on equality and the consent of the 
governed radical and revolutionary . Lin­
coln, however, thought these ideas were 
e mbedded in the cornerstone of the Re­
public, the Declarati on of lndependence, 
and he wasn ' t afraid to say so. 

Much has changed since Lincoln's birth 
and death, but if he were here tonjght I 
think he would say, in that homey wis­
do m of his, the important things remain 
the same. Human nature has not changed . 
Right and wrong have not changed. Jde­
als of liberty and equality are just as 
important today as al any time in all o f 
recorded history. And e te rnal vigilance is 
sti II the ir price. 

American ideals of self-suffic iency and 
libe rty were not lost o n Lincoln. For a 
man like him, the idea o f one man being 
a s lave to another must have been a lmost 
inconceivable. But Lincoln was also a 
very practical man - as lawyers, at least 
successful ones, must be. He saw slavery 
as part of the landscape - but as a part 
that really didn ' t fit. 

Lincoln recognized that slavery, li ke it 
or not, was firnll y part of the legal order 
of the day. One simply could not make a 
plausible eonstinitiona l a rgument that 
there was anything unconstitu tional about 
it. Nevertheless. Lincoln thought it was 
contrary to the first principles of the 
American nation. He drew those first prin­
c iples fro m the Declarati on of Indepen­
dence. The principle which Lincoln found 
in the Declaratio n - but not in the Con­
stitu tion - was equality. 

Let us recall that the word "equaJjty" 
never appears in the Constitution of 1787 
and was not added unti I ratificatio n o f the 
14 th Ame ndme n1 after Li_ncoln 's death. 
The Declaration of Independence, how­
ever, begins precisely o n that note: 

W e hold these truths to be self 
evident: that a ll men a re c reated 
equal; that they are endowed by 
the ircreatorwith certain inalien­
able rights; that among these are 
life. liberty and the pursuit of 
happiness. That to secure these 
rights, governments are insti­
tuted among men, deri ving the ir 
just powers from the consent of 
the governed. 

Lincoln o ften quoted these words from 
the Declaration to support his argument 

that the extension of slavery to the new 
terri tories was incons istent w ith the o rigi­
nal American purpose. But he used the 
term "equality" in a sense qui te different 
from the way it is sometimes used today. 

H e re pli e d to Se nator S te phe n 
Doug las's c laim that Kansas and Ne­
braska shou ld be a llowed to choose for 
themselves whether they would be free or 
slave states by quoting the Declaration 
and stating that for governments to deri ve 
the ir just powers from the consent of the 
governed, one must be first free to give or 
withhold that consent. Such, he said, was 
inconsistent w ith slavery because the 
master governs the s lave wi tho ut the 
s lave's consent, and no slave state can be 
based on principles of consent. Lincoln 
argued "equality'' meant all are governed 
by the same set of ru !es - not one set for 
the master and another for the slave. "Al­
low all the governed an equal voice in lbe 
government, and that, and !hat only is self 
government," he said. (Peoria speech o f 
October 16, 1854.) 

Lincoln held that the reason equality 
was impo rtant to the slave debate was that 
equal ity, by its nature, requi res each per­
son to give his consent to be governed by 
any other man. If he does not consent, he 
who would be master lacks any legiti­
mate basis to assert a claim of superiority 
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IF You ASK M E . .. 

from a mere position o f equa li ty. Rejec­
tion of the equality princ iple, however, 
removed any necessity for consent. W e 
don' t ask cattle to consent - but if men 
are created equa l, the consent of one man 
is a necessary pre requisite for his gover­
nance by another. 

In the time of Lincoln, as today, that is 
a critical distinc tion. Lincoln said it was 
the "central idea" of"theequal ity of men," 
which was the driving force of America. 

And implicit in that equa lity was the 
princ iple that one man could not domi­
nate ano the r thro ugh governmental con­
trol absent consent because we a re a ll 
equally members of the human race. Just 
before he died, Je fferson stated the point: 

A ll eyes are opened, or opening, 
to the rights of man . .. [and to] the 
palpable truth, that the mass of 
mankind has not been born with 
saddles on their backs, nor a fa-
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vorecl few, booted and spurred, 
ready to ride them .... " 

(Letter to Roger Weig htman 
June 24, 1826.) 

N o man is good e nough to govern an­
othe r man without the consent of the o ther 
because consent is the rec iproca l ofequal­
ity. T hose who live unde r the rule of law 
in a society of equals therefore must con­
sent to its making, and those who make 
the law are equa lly subject to its appl ica­
tion, without exception. Equality , con­
sent and legitimate government, there­
fore, go together in the land of the equal. 

In a society of equals there is s imp.ly no 
room for those who under color of law, 
but wi thout the legiti mate authori ty of the 
law, wrongfully impose themselves as 
superiors upon those who are really their 
equals. This is j ust another form of sla­
very - it d iffers in degree, but not in 
kind. It is domination without consent. 11 
is one man riding on the back of another 
by the force of his power, not by the 
consent of his equal. As Lincoln said : " no 
man is good e no ugh to govern another 
man, withou/ the other's consen!." (Peo­
ria speech October 16, 1854.) 

Yes, Lincoln freed the s laves, but tha t 
was not e nough to secure the ir freedom. 
The Reconstruc tion Congress recognized 
this when it gave the c itizens a powerful 
tool for equality in the .14th Amendment 
and the an ti -Ku Klux Klan act which 
fo llowed. But 1he proble m has not been 
solved, nor w ill it ever be put to rest, as 
long as human nature persists. 

The framers o f our s tate constitution 
were no strangers to these ideas. History 
of the time reveals they were in funda­
mental agreement with Lincol n' s under­
standing of equal ity and a tte mpted to 
embody that in the first Arti cle of the 
Washingto n Constitution, which sums it 
all up in one triumphant sente nce : 

All poli tical power is inher­
ent in the people , and govern­
ments deri ve the ir just powers 
from the consent of the gov­
erned, and are established to pro­
tect and ma inta in individual 
rights. 

Once again, we hear the c la im that 
poli tical powe r originates in the people. 
not the state. O nce again. we hear the 
princ iple that governments have no power 
but whal the people g ive them by consent, 
and presumably that consent is limited 



and defined by the Constitution itself. 
Once again , and very overtly thi s time, 
we hearthe directi ve that it is the ultimate 
purpose and essential func tion of govern­
ment to protect and maintain individual 
rights. Co nversely, by necessary implica­
tion, it must be an act o f constitutional 
outrage for the government to vio late the 
very rights it was created to secure. 

Whatare lhese •'individual rights'' about 
which the framers spoke? Life, libe rty 
and property are summarized just that 
way in Article I, Section 3 as they were 
similarly enumerated in the Declaration 
o f Independence, the Fifth Amendment, 
the Fourteenth Amendment and by John 
Locke. 

Equality is mentioned in Article I, Sec­
tion l2, which forbids a special grant o f 
privilege or immunity to any citizen or 
c lass of c itizens not equally available to 
all. There is nothing in this language 
which exempts those who act under color 
of Jaw from the proscription against spe­
c ia l favoritism; much less is there any­
thing which allows government actors to 
claim an immunity from the app lication 
of the same laws as their fell ow citizens. 
And l can find no support for such a c laim 
of special privilege or immunity else­
where in the text. 

The struggle for equality continues to­
day in the minds of men and in the Temple 
of Justice. Article lV of our constitution 
entrusts to the courts judic ia l power with­
o ut limitation. The courts are the consti­
tutional guardians ofequality. If the courts 
do not insist that those who govern act 
within the limitations of constitutional 
consent - that which we call the rule of 
law - no o ne else wi II have the power or 
will to do it for them. But we cannot be 
satisfied with the job our courts have 
do ne. and I am not satis fi ed with the job 
I have do ne in my short tenure. 

All too o ften, the courts have deliber­
ate ly turned a deaf ear to the cries o f those 
abused under the color of law by those 
acting behind a bad ge of authority yet 
without legitimate legal justification. Too 
often , we have turned a bhnd eye to leg­
islati ve and executive encroachments, 
sometimes popular encroachments im­
posed by the people themselves through 
the initiati ve process, which incremen­
ta lly exceed the limits o f legitimate gov­
ernmental power as defined and delegated 
by original consent. Thomas Je fferson 
said, "An e lective despotism was not the 

government we foug ht for." (Notes on 
Virginia.) 

Ah, we say, mistakes can happen and 
judges are only human. This is so true­
but I am not talking about simple mis­
takes. Nor am I ta lking abo ut individuals 
or personalities. I am speaking of an ob­
vious patte rn of precedent, spanning the 
bette r part of this century, which has been 
allowed to accumulate without formal 
notice, much less serious challenge. Nev­
ertheless, its pre~ence is so unmistakable 
that it is as if it were by design. T his 
precedent subverts the conslitution, as 
effectively as any al ien force, in the form 
of ru les of constrnction and presump­
tions. These essentia lly say the govern­
ment is presumed to be right when it is 
really wrong; that it is strong, when by the 
constitutional text it is clearly weak; th)H 
no person 's right has been vio lated when 
in truth his right has been taken; tha t an 
unconstitutional statute is nevertheless 
enforced unless proven to be so beyond a 
reasonable doubt; or that some alleged 
preposte rous fact exists by virtue of leg­
islative declaration or j udicia l whimsy, 
when any school child can te ll you, "The 
emperor has no clo thes." 

To paraphrase Justice Robert F. Utter, 
the presumption of legitimate use of state 
power is precisely the o pposite o f that 
which is necessary and proper in a free 
society where the government is based on 
the li mited consent of equals. In his law 
review article entitled "Perspectives on 
State Constitutions," Justice Utter com ­
mented : 

Th is doctrine , w hi c h is 
founded on the separation of 
powers and a presumption of 
the honorable intent of execu­
tive and legis lative offic ials who 
have also sworn to upho ld the 
constitution, makes it difficult 
to apply the Declaration at all , 
let alone in an independent man­
ner. It seriously hampers the 
courts' accomplishment o f what 
Artic le I, Section 1, o f the Wash­
ingto n Declaration defines as 
the fu ndamental purpose o f o ur 
state's consti tutio n and govern­
ment: to protect and maintain 
indiv idual rights.' 

Referring to the beyond-the-reasonable­
doubt standard requi red to prove consti­
tutional invalidity, Justice Utte r stated 
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IF You ASK ME .. . 

such a standard was originally designed 
to apply to facts, not law. 

It was designed to prevent 
innocent people from being con­
victed of serious crimes. When 
applied to the legaJ questions o f 
constitutional validity, however, 
this rigorous standard has no 
such noble goal. Rather, it serves 

to undercut the fundamental 
rights of Washington citizens, 
and the refore should be dis­
carded.2 

To put it another way, rules of con­
struction and presumptions which make 
it diffi cult if not impossible for the ordi­
nary c itizen to prove his constitutional 
right has been v iolated invite the master 
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to dominate the servant witho ut the 
servant's consent, while paralyzing the 
court's abili ty to protect the principle that 
all men are created equal under the law 
and that government not only de ri ves its 
just powers from the consent of the gov­
erned but must live within the strict bound­
a ries of that consent. 

I ask you, could we not better serve the 
purpose of equaljty and orig inal consent 
if we were to demand of our government 
the virtue of Caesar's wife rather than that 
of O .J. S impson? Le t us recall that 
Simpson was acquiLted ofa double aggra­
vated murder based upon the beyond-a­
reasonable-doubt standard, al though by a 
simple preponde rance, a jury says, he did 
the deed. 

We suffe r Mr. S impson's libe rty as the 
price of our mutual freedom; however, 
the price of allowing the master to exploit 
the servant witho ut the servant' s consent 
- that price is freedom itself. And that 
price is too high. 

Judges should be impartial , but prefe r­
ence for the government over the c itizen 
is j ust the opposite of impartial ity. More­
over in the words of Justice William 0. 
Dougl as, the constitution is not neutral. 
(The Court Years, p. 8.) The law g ives the 
answer and dictates the resull. The law of 
1 iberty and equality is the law of o ur 
constitutio n, of our land, and must be law 
in the courtroom as well. 

In the words of Lincoln: 

Neither le t us be slandered 
from our duty by false accusa­
tions against us, nor f1ightened 
from it by menaces of destruc­
tion to government no r of dun­
geons to o urselves. LET US 
HAVE FAITH THAT RIGHT 
MAKES MIGHT, AND I N 
T HAT FAITH, LET US, TO 
T HE END , DARE TO DO 
OUR DUTY AS WE UNDER­
ST AND IT. 

E NDNOTES 
1 Justice RobertF. Utter, "Freedom and 

Diversity in a Federal System: Perspec­
tives on State Constitutions and the Wash­
ington Declaration o f Rights," 7 U. Puget 
Sound L. Rev. 507 ( 1984) (Perspectives 
on Sta te Constitutions). 

2 Perspectives on State Co11stitutio11s, 
supra, at 508. See, also, Griffin v. Eller, 
130 Wn.2d 58, 64-65 ( 1996); State v. 
Aver, 109 Wn .2d 303, 3 15-3 18 ( 1987). 



Law F ractice l7ps 

LEGAL MINUTIAE: 

How NOT TO GET THE JOB 
BY JE FF T OLMAN 

One of my great joys, and at the same 
time great fruslra tions, is interviewing 
young lawyers. Emergi.ng from law 
school, where days are spent dissecting 
The Rule Against Perpetuiti es, but no 
even seconds a re spent talking about what 
lawyers actually do, these men and women 
ente r the job market void o r understand­
ing what employers are looking for. Hav­
ing had "the ir brains turned to mush" and 
lhen been taught to think like lawyers (see 
The Paper Chase), they believe employ­
ers a re looking for an inte rest in, and 
understanding o f legal minutiae. 

Listen folks, my cl ie nts want a hu­
man being o n their team, not some 
brainiac with no soul. For example, a 
couple of years ago, Twas teaching an 
interview class at a law school. A 
young woman agreed to do a mock 
interview in front of the other 50 law­
yers-to-be. Her re ume was impres­
sive: Vice president of the Rule of 
S helley·s Case Socie ty. Autho r of law 
review article entitled "The Socratic 
Method: No Pain, No Gain." But her 
resume said nothing about her out-of­
law-school life. For all I could tell, 
she 'd arrived on the planet thefi rst day 
of college and not left a cente r of 
learning since. 

So l inquired. " Ms . S mi th, te ll me a 
li ttle bit about yourself." 

She immediately responded, looking 
me right in the eye, "Federal law does not 
require me to answer that." 

I stopped that interview and asked the 
othe r attendees what they thought of he r 
answer. For several moments, there was 
silence. 

Finally, a young man raised his hand 
and said, "She obvious ly knows more 
about fede ral law than I do." 

The image was vivid. A new client 
fina lly comes in to my office after de­
cades of avoiding legal help because, 
afte r all, we are lawyers. She sits clown 
and looks across the table at the first 
lawyer she has ever seen in the CTesh ; a 
person with more fo rmal education than 
her extended famil y combined ; a trained 
arg ue r. Wanting to break the ice (hoping 
the attorney would charge a nice person 

less than a pain in the neck), she asks, 
" How did you get to Poulsbo?" 

"Federal law doesn't require me to an­
swer that.·• 

Snapping back to the interview class, 1 
realize it 's going to be a long clay for me. 
And a long job search for many of the 
folks at the class. 

ln real-l ife interviews, people miss the 
boat, too. A l_] the resumes say the candi­
dates are good communicators. Yet a sur­
prising number are mo nosyll abic in per­
son. 

'lf I a5k, 
'WIN/ tf,'d tf OH tfec!tfe fo 

/Jecome a lawtjel 
anti tf OH tf on'f 

untfenfantf fhe lf_t1e5f!on, 

fhaf5 a Pad >'1"·" 

All cover letters say, "I am a hard 
worker." Too often , the fi rst question 
someone seeking a job has is, "What time 
would T have to be at work?" 

At every interview, I ask, "Why am I 
better off hiring you than not?" The an­
swer is cons istent. "Because 1 can take 
clients for you right away. Tf a client came 
in right now, I could li ft that burden from 
you."' 

Good answer. 

My next question, tbough, is ·'What is 
the statute of limitations on a tort? 

Silence. 

"How many witnesses do you need for 
a will ?'' 

Silence and a near projectile vomiting. 

For those reading this who are seeking 
jobs, lawyers want to hire people who 
are: 

1. Straightforward. l f T ask. 
·'Why did you decide to become 
a lawyer?" and you don't unde r­
stand the question, that's a bad 
sign. 

2. Human. My clients know a 
lot more about how l treat them 
than if my legal advice gets an 
"A."' 

3. Dedicated . You should work 
longer and harder than l do. You 
are learn ing a new, complicated 
job that J've been doing for 20 
years. 

4. SLreet smart. More of what 
wi ll he lp you succeed long-term 
was learned tending bar than in 
your study group. 

5. Enthusiasm. If you are luke­
warm about the practice before 
jumping in. believe me, after dis­
satis fied clients, huge accounts 
receivable and bad judicial (and 
c lient) dec isions against you. 
you' ll bate it. 

But there is occasiona lly a beauli ful 
diamond. Years ago. Twas interviewing a 
nice lady . As I always do, I asked, '·What 
do you know about me o r the firm ?" S he 
said, " You met your wife o o a blind date, 
immediate ly fell in love, have two kids 

" 
As s he recited the hig hlights of my life, 

it became apparent that she knew more 
about me than my sisters-in- law. 

"Why?" I asked. 

"Because I've researched and only want 
to work fo r your firm or the attorney 
general." 

She works for the attorney general now. 
Unfortuna te ly, they offered her more 
money that we could. 

It gave me great j oy to interview her 
and see how impressive some people can 
be. There are too few people like her. 
Anyway too many people full of legal 
minutiae. 

Poulsbo attorney Jeff Tolman is afre­
que111 contributor to the Bar News. 
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E_thics & the Law 
The practice of law is a learned profes­

sion req uiring knowledge and skills. You 
cannot know, or be expected to know, 
everything, nor can you always perform 
as skillfully as you sho uld. Sometimes 
you do not know what you should know, 
you do not handle a matter w ith the requi­
site skill , or you simply forget things. 
Most li kely at some time in your practice 
you have made, or will make, a big mis­
take. 

T his artic le brie fly considers your ethi­
cal obligations as a lawyer when you 
make that big mistake. It looks at some of 
the applicable Rules of Professional Con­
duct (RPCs) to dete rmine what obliga­
tions you must satis fy under those ruJes to 
avoid discipline as a result of your having 
made the big mjstake. It a lso assumes 
that, while you want to know what the 
mi nimum level of requi red cond uct is, 
you a lso want to serve your clients at far 
better than the merely ethical level. T his 
article suggests some ways to bette r serve 
your clients and the profession when you 
make the big mistake. It also asks so me 
questions about what e thical level of prac­
tice you want for yoursel f and for the 
professio n. 

RPC J. I requires you to provide "com­
petent representa tion" to your client. 
"Competent" means that you must have 
"the legal knowledge, ski 11 , thoroughness 
and preparation reasonably necessary for 
the representation." "Competent" does 
no t mean "perfect,'" nor does it mean 
"without any mistakes." It does mean, 
however, representation without material 
(big) mistakes. Tilis article assumes that 
your big mistake is a materia l mistake 
constituting malpractice and that you rec­
ognize that your representation has not 
met the standard of competence. 

If your representation is continuing, 
and it is not too late to remedy the mis­
take, you should promptly remedy it at no 
cost to your client. nus is simply part of 
competent representation. Do you a lso 
have an obligation to advise your c lient of 
the mistake? If the representation is con­
tinuing, but it is too late to remedy the 
mistake, or the representation is now over 
and you cannot remedy the mistake, what 
a re you to do? In those cases, do you have 
an obligation to te ll your c lient? If you do, 

what a.nd how do you need to tell the 
client? 

RPC J .4 requires you to keep your 
"c lient reasonably informed about the 
status of a matter." T his is an affirmative, 
pos itive duty on your part regardless of 
whether or not the c ijent inquires. Indeed , 

WHAT TO 

you may be the only one who knows of 
the mistake at the ti me, so there is no way 
the cl ient can know unless you affi.rma­
tively disclose it. 

RPC 1.4 also requires you to "explain a 
matte r to the extent reasonably necessary 
to permit the client to make informed 
decisio ns regarding the representation." 
A big mistake affects the status of a mat­
ter; it raises obvious q uestions about your 
competence to handle the matte r entrusted 
to you by the cl ient, and your cl ient is 
entitled to be informed about trus so as to 
make an informed decision regarding 
whether o r no t to continue with you as his 
o r her lawyer. When a lawyer is unable to 
can y a matter forward promptl y, the law­
yer must inform the client of that fact. 
Pasananle v. Yormark, 350 A.2d, 497 
(N .J. 1975), and In re Putsey, 675 N.E.2d 
703 (Ind. 1997). Where a lawyer fa ils to 
act on a client 's claim, the lawyer has a 
du ty to promptly notify the c lie nt of this 
fa ilure and of the possib le claim the cl ient 
may thus have against the lawyer. Tallon 
v. Committee on Professional Standards , 
447 N.Y.S.2d 50 ( l 982), a nd In re 
Higginson, 664 N.E .2d 732 (Ind. 1996). 

If you make a big mistake, recognize it 
as such, and can remedy it, you should do 
so as part of your e thical duty of com pe­
tence. As part of your ethical duty of 
communicatio n to your client, you should 
inform your c lient of tbe big mistake and 
that you have remedied it, so that the 
c lient can detennine what, if anything, to 
do about the representatio n. If the mis­
take can be, or has been, remedied at no 
cost or harm to the client, it is unlikely 
this disclosure will cause a problem with 

your c lient. To the contrary, if you have 
established a trusting re latio nship with 
tbe c lient, the admission of eJTor is likely 
to improve the attorney-client re latio n­
ship. 

tr you make a bi g mistake, you have an 

Do WHEN 

adverse interest to your c lient. Whether 
o r not you remedy the situatio n, you may 
still have liability to the cl ient. You need 
to inform your cl ient of this ad verse inter­
est. RPC I .7(b) prohibits you from repre­
senting a client " if the representation of 
that client may be materially limited by 
. . . the lawyer 's own inte rests." Your 
representation of the client may well be 
limited by your fear of the d iscovery of 
y.our mistake or of a possible malpractice 
claim. 

RPC l.7(b) pennj ts you to continue 
your otherwise adverse representation if 
you reasonably believe the representatio n 
will not be adversely affected and if your 
c lient consents to the representation after 
consultation and Full d isclosure of the 
material facts. T he RPCs define "after 
consultatio n" as "communication of in­
formation reasonably suffic ient to permi t 
the cl ient to appreciate the signi ficance of 
the matter in question." T hat means you 
must be honest with your client that the 
mistake is a big one. It also means that 
you must tell your cl ient that he or she 
may have a malpractice c la im against 
you. Even if you have establi shed a good 
and trusting relationship with the client, 
this can be very difficult to do . If you do 
not have such a re la tionship, it can seem 
impossible . The RPCsdo notpermitcom­
promises, however, in ethical p rinci ples. 

If you want to settle the malpractice 
claim with the client, RPC I .7(h) requi res 
you to notify your c lient, or former cl ient, 
that it is approp riate for the client to 
obtain independent legal representation 
to determine what rights, if any, the client 
may have against you. Under RPC I .7(a), 

BY BARR IE ALTHOFF, WSBA CH I EF D I SCIPLINARY COUNSEL 
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would clearly be benefi cial. Thus, it would 
not be a "conridence" as defined, nor 
would RPC 1.9(b) apply. Yo ur knowing 
failure to disclose that information. how­
ever , is a continuing harm to the cl ient. 
and it might reasonably be argued tha t by 
not informing the c lient o f the mistake 
and possible c la im against you, you are 
engag ing in conduct involving dishon­
esty, fraud. deceit or misrepresentation. 
all prohibited by RPC 8.4. In the c rimi­
nal-law context, such failure to disclose 
might a lso be viewed as lack of candor 
toward the tribunal under RPC 3.3 o r 
conduct detrimental to the administration 
of justice prohibited by RPC 8.4:(d)(4). 

A BIG MISTAKE 

Aside from the ethical considerations, 
there are other things you should do when 
you become aware of having made the 
big mistake. You should obvious ly make 
sure tha t in fac t you made a big mistake: 
very carefully analyze the facts and law. 
and consult another lawyer, especially 
one knowledgeable in malpractice in the 
area in question. When you are doing this, 
however, do not think mere ly fro m a 
lawyer 's perspective. Remember that you 
are a lawyer to serve your cl ient, not 
yourself. So consider your conduct also 
from the c lient's perspecti ve and whether 
or not the client was well -served by your 
conduct. Even if your conduct was not 
malpractice, if your c lient was dissatis­
fied with your conduct you should still 
want to remed y that dissatisfac tion to the 
extent you reasonably can. 

any such settlement must be " fair and 
reasonable" to the client, and it may not 
be conditio ned on the c lient's agreeing 
not to file a disciplinary grievance against 
you, since such a condition would be 
prejudicia l to the administration of j us­
tice and be prohibited by RPC 8.4(d)(4). 
See The Law of Lawyering, 1.8:902, 1997 
S upplement. 

If you no lo nger represent the clielll, 
you are still in a difficult situation. While 
RPC I .9(b) prohibits you from using con­
fidences or secre ts re lating to the repre­
sentation of the former client to the disad ­
vantage of the former client, depending 
on the facts of the case your big mistake, 
or your knowledge of it or of your c lient's 
possible malpractice c laim against you, 
may or may not be within the definition of 
"confidences or secrets" and may or may 

not be covered by RPC l .9(b). Confi ­
dences are defined as " information gained 
in the professional re lationship ... the 
disclosure of which . . . would like ly be 
de trime nta l to the c lie nt" lemphasis 
added.] If, for example, your big mistake 
resul ted in your cl ient' s getting a bene fi t 
to which the clie nt was not legally en­
titled, disclosure of it mig ht indeed be 
detrimental to your client. s ince the ben­
efit might be lost. On the other hand, more 
commonly your big mistake results in 
your c lient' s not getting a bene fit to which 
the c lient was at least arguably entitled. [n 

this case, disclosure of the malpractice 
might be benefic ial, not de trimenta l. For 
example, if you made a big mistake .in 
representing a criminal defendant and the 
cl ient was convicted as a result, your big 
mistake was prejudic ial ineffecti ve assis­
tance of counsel, and disclosure of that 

If you have malpractice insurance, you 
sho uld promptly notify your insure r. In­
s urers often can he lp you resolve the 
matter with the client. Insurers are usu­
a lly not pleased , however, with lawyers 
"confessing" thei r mistakes to the ir c li­
ents, since such admissions likely estab­
lish liability. The usual advice of insurers 
is. and some insurance polic ies may even 
purport to requi re you, to say nothing to 
the c lient that may in any way acknowl­
edge that a mistake was made or that you 
are respo ns ible for it. lt is clear that your 
e thical obliga tion supersedes any con­
trary insurance provision. More impor­
tantly - fro m the view of the legal pro­
fession - in c lients' eyes such stone­
walling by you when discovered by the 
cl ient is like ly to be seen as an insult, a 
breach of the very trust they placed in you 
as a profess ional to solve the ir legal prob-
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ETH I C S & THE LAW 

lem. Your fai lure LO admit and apologi ze 
for your mistake is the very thing that 
incites a client to initiate a malpractice 
suit and bar grievance against you. 

When you make the big mistake, com­
plying wid1 your ethical obligations un­
der the RPCs takes great courage and 
trust on your part. Some lawyers may 
argue that in the " real world" you cannot 
afford to admit to your client that you 
made a big mistake because your client 
wi ll likely sue you for malpractice, and 
that admitting your mistake is profes­
sional suicide. T hey may be right. But i[ 
you do not admit your mistake to your 
client, your relationship widl your client 
is built on a lie and deceit, one where in 
you are afraid that the truth will someday 
be known or discovered. By not telling 
your c lient, even where not eth icaJly re­
quired to do so, you are in effec t commit­
ting e thical suicide, choosing your own 
self-interests over those of your client, 
refusing to accept the responsibility for 
your mistake and refusing to be held 
accountable to your client and the legal 
profession. You can choose to preserve 
your own self-respect by truthfully and 
fu lly acknowledg ing to your client that 
you made the big mistake, recognizing 
that your li velihood is at stake. Or you can 
choose lo live a life oflooking afte r your 
own in terests be fore those of your clients. 

When admi tted to the bar, we all took 
an oath to abide by the RPCs. That oath is 
not cond itioned on compliance not hav­
ing a personal cost to us. The ethical 

mandate to all of us is clear: we look after 
our clients' interests regardless of the 
cost to ourselves. A p1imary functio n of 
law is to ho ld persons accountable for 
their conduct. Lawyers as guardians of 
the law should, more than any other pro­
fessionals, willing ly be acco untable for 
their conduct. Until we lawyers are o ur­
selves accountable for our mi stakes, we 
will neither receive nor deserve the re­
spect of the public . By admitting our 
mistakes to o ur cl ie nts and taking the 
consequences. we are ac ting in the best 
trad itions of the law and earn that respect. 

DISC! PLI NARY ACTIONS 

R EPRIMANDED 

Lawyer Michael W. Smith (WSBA No. 
6 106, admitted 1975) has been ordered 
reprimanded pursuant to a stipulation 
approved by the Disciplinary Board of 
the Washington State Bar Association on 
September 26, 1997. The discip line is 
based upo n Smith 's conductduring crimi­
nal trial. 

In April 199 1, Smith represented cl ient 
Garrett on a charge of second deg ree 
child molestatio n in Skag it County Supe­
rior Court. Throughout the trial , Smith 
engaged in disrespectfu l conduct toward 
the court, referred in front of the jury 
evidence dlat had been ruled inadmis-
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sible, and refused to vo ir dire four pro­
spective jurors and to brief legal issues 
because he disagreed with the court' s 
decisions. Smith 's conduct violated the 
Oath of Attorney and Rules of Profes­
sio nal Conduct 3.5(c) and 8.4(d), and 
subjected him to discipline pursuant to 
Rules for Lawyer Discipli ne 1.1 (c) and 
( i). The hearing officer was John E. 
Hanson of Bellevue. Respondent was rep­
resented by LowellH. Ashbac Jr. The Bar 
Association was represented by Di sci­
pl inary Co unsel Marsha A. Matsumoto . 

SUSPENDED 

Lacey lawyer Karen Lundahl (WSBA 
No. 8746, admitted l 978) has been sus­
pended for two years pursuant to an order 
of d1e Supreme Court entered on October 
28, 1997. The d iscipline is based upon 
failure to co mmunicate with clients, to 
complete matters she was hired to handle, 
to formally w ithdraw from matters she 
stopped working on, to maintain a client 
trust account, and to cooperate with the 
Bar Association investigation of griev­
ances against her. 

In the first matter, Lundahl represented 
a client in modifying child support. At the 
modificatjo n hearing die commissio ner 
granted Lundahl's c lient an increase in 
child support at the modificat ion hearing. 
The Commissioner instructed the father's 
lawyer to prepare the proposed order and 
Lundahl to prepare the child support work 
sheets. The father 's lawyer mailed the 
proposed order to Lundahl. Lundahl never 
sent her client a copy, nor returned the 
proposed order to d1e father's lawyer, nor 
sent the father' s lawyer a copy of the 
child support worksheets . Lundahl did no 
further work o n the c lient 's case and did 
not respond to telephone calls or letters 
from her c lient or fro m Lhe father's law­
yer after the hearing. The client te,mi­
nated L undahl 's services by le tte r. 
Lundahl never fi led a notice of intent to 
withdraw with the court. 

ln the second matter, Lundal1l was hi red 
to modify a parenting plan and child sup­
port order. L undahl filed the pe tition for 
mod ificatio n, but neglected to fi le her 
client's Financ ial Declaratio n. Lundahl 
d id no t arrange for service o f the petition 
on the father, but told her client that she 
had done so. The client later arranged for 
service on he r own. When the matter 
finally was heard, the court refused to 
enter a child support order because the 
father had not been served with the Finan-



cial declaration. The client then arranged 
for service of a hearing notice and her 
fin anc ial declaration and child suppo rt 
work sheet. At the new hearing, the com­
missio ner granLed the c lient a support 
increase, but gave the father additional 
time to file an objection to the order. The 
father filed an objection which the c lient 
faxed to Lundahl. Lundahl to ld the c lient 
that she would set a hearing. Lundahl did 
not set a hearing, did no further work on 
the client's case, and Lundahl did nor 
communicate with the client despite re­
peated calls and a letter from the cl ient. 
O ne client paid Lundahl $530 during this 
period, $200 of which was designated as 
a minimum charge in Lhe fee agreement. 
The remaining $330 of the funds was an 
advance fee or advance fee and cost de­
posit, but was not deposited in a tru st 
accoun t. A second c lient paid Lundahl 
$230 by check. This payment included 
$30 for a filing fee. Lundahl did not 
deposit the check in a trust account. A 
third client paid Lundahl $600 as an ad­
vance fee and cost deposit. Lundahl did 
not deposit any o f the $600 in a trust 
account. A fourth client paid Lundahl 
$485 in cash, $ 160 of which was fore­
casts. None o f th is payment was depos­
ited in a trust account. 

The Bar Association asked Lundahl to 
res pond to fi ve separate grievances. 
Lundahl did not respond to any of the 
le tters from the Bar Association. Lundahl 
was personally served wi th a subpoena 
duces tecum for a deposition, but Lundahl 
di d not appear fo r the de pos ition. 
Lundahl ' s deposition was rescheduled. 
Lundahl was finally deposed pursuant to 
RLD 2.8(b). The subpoena duces tecum 
required Lundahl to bring the complete 
Fi le and any documentation relating to her 
representation of one grievant. Lundahl 
brought the g rievant 's case file but in­
formed Discipl inary Counsel that one 
document was missing from the fi le and 
that she would forward thatto her. She d id 
not forward it. Lundahl did not respond to 
subsequent le tte rs requesting that she pro­
vide additional documents that the griev­
ant alleged were in Lundahl 's possession. 
Lundahl was subpoenaed for a second 
deposition, but Lundahl did not appear 
for this deposition and Lundahl fai led to 
respond to additional requests for infor­
mation by the Bar Association. 

Lundahl violated RPC I .4(a) (commu­
nication) by failing to respond to reason­
able requests for information about her 
clients ' cases. 

Lundahl vio lated RPC 1.15 (terminal-

ing representation) by fai ling to fi le a 
Notice of Intent to Withdraw as required 
by that rule and otherwise failing to pro­
tect her cl ients' interests afte r be ing dis­
charged. Lundahl violated RPC 1.3 (dili­
gence) by fai ling to complete her cl ients' 
cases and otherwise failing to act with 
reasonable diligence and promptness in 
representing her c lients. Lundahl violated 
RPC 8.4(c) (dishonesty) by g iving a cl i­
ent information about her case and the 
work performed by Lundahl that was not 
accurate. Lundahl violated RPC I. l4(a) 
(preserving c lient funds) by failing to 
maintain funds belonging to her clients in 
a cl ient trust account. Lundahl violated 
RLD 2.8 (a) (duty to furni sh prompt re­
sponse) by failing to respond to the Bar 
Associatio n's requests for information 
regarding grievances fi led against her and 
by fai ling to comply with the subpoenas 
duces tecum requiring her appearance at 
two depositions. The hearing o ffi cer was 
James Buckley of Seattle. Respondent 
did not appear at the hearing either per­
sonally or through counsel. The Bar As­
sociation was represented by Disciplin­
ary Counsel Anne Seidel. 

For a complete copy of any disciplin­
ary decis ion, call the Washington State 
Disciplinary Board at (206) 727-8252 
Leaving the case name and your address. 

N ONDISC IPLIN ARY 

ACTIONS 

I NTERIM SUSPENSION 

Mountlake Ten-ace lawyer George R. 
Cole (WSBA No. 5575. admitted 1974) 
was ordered suspended from the practice 
of law pending the outcome o f discipl in­
ary proceedings by Supreme Court order 
entered June I 0, 1997. 

* Tacoma lawyer Mi c hael Se a n 
McAllister (WSBA No. 22279, admitted 
J 967) was ordered suspended from the 
prac tice of law, pending the outcome of 
di sciplinary proceedings, by Supre me 
Court order entered 1997. 

* Yakima lawyer Frederick Earle Porter 
(WSBA No. 3640, admitted 1967) was 
ordered suspended from the prac tice of 
law pending the outcome of disciplinary 
proceedings, by Supreme Court order en­
tered September 5, 1997. 

Interim suspension. is pursuant to RLD 
Title 3 and is not a disciplinary sanction. 

PROBLEMS 
ARE NOT A 

SIGN OF 
FAILURE 
BUT AN 

OPIDRIUNITY 
FOR GROWTH. 

IF YOU WOULD LIKE 
ASSISTANCE WITH 

MENTAL, EMOTIONAL, 
DRUG, ALCOHOL, 
FAMILY, HEALTH 

AND OTHER 
PERSONAL PROBLEMS, 

PLEASE CALL US. 

IAWYERS'ASSISTANCEPROGRAM 

( 206) 727 -8268 
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C alendar 

CLE 

CALENDAR 

ALTERNATE DISPUTE 

RESOLUTION 

Arbitration Training 
Feb. 11 - Olympia. CLE credits TBA. 
By Thurston Co. Bar Assn. (360) 753-
2 101. 

Bankruptcy: A Changing Practice 
Under the New W.D.Wn. Chapter 13 
Rules 

Feb. 13 Vancouver. 4 CLE credits 
(incl. I ethics). 
By WSBA CLE (206) 727-8202. 

BANKRUPTCY 

A Changing Practice Under the New 
W.D.Wn Chapter 13 Rules 

Feb 13 - Vancouver. 4 CLE credits 
(incl. I ethics). By WSBA CLE (206) 
727-8202. 

BUSINESS LAW 

Software Licensing Agreements 
Feb. 5 - Seattle. 7 CLE credits. 
By Sequoia Profess ional Development 
(202) 955-9373. 

Representing the Growing or 
Maturing Closely Held Bus iness 

Feb. 6 - Seattle. 6.75 CLE credits (inc l. 
.75 ethics). 
By WSBA CLE (206) 727-8202. 

Strategies for High-growth 
Companies Raising Capital Strategic 
Partnerships 

Feb. 12 - Seattle. 6.5 CLE credits. 

UPCOMING SEMINARS 
1997 
OCTOBER17 

NOVEMBER 13 
NOVEMBER 14 
DECEMBER 12 

1998 
MARCH 26-29 

APRIL 24 

OCTOBER 16 
NOVEMBER 

ETHICS/BAR GRIEVANCES 
1 /2 Day - Seattle 
INSURANCE LAW - Spokane 
INSURANCE LAW - Seattle 
PRODUCT LIABILITY 
1 /2 Day - Seattle 

LAW PRACTICE - YEAR 2000 
Luxor Hotel, Las Vegas 
ORTHOPEDIC/SOFT TISSUE DEFENSE 
Seattle 
DEFENSE TRIAL TACTICS - Seattle 
INSURANCE LAW - Spokane 
INSURANCE LAW - Seattle 

Washington Defense Trial Lawyers, a statewide organization of over 
600 civil defense attorneys, offers these seminars and other programs. 
For additional information, call Nora Tabler at (206) 521-6559 or E-mail 

WDTL at Ntabler@halcyon.com. 
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By The Cambridge Institute 
(703) 790-9595 ext. 124. 

Covenants Not To Compete 
Feb. 20 - Seattle. 4 C LE credits. 
By Lomrnn (7 15) 833-3940. 

Third Annual Buying and Selling 
Electricity in the West Confe rence 

Feb. 19-20 - Seattle. 14 .25 CLE credits. 
By LSJ (800) 854-8009 

Corporate Counsel Institute and 
Legal Expo 

Mar. 6 - Seattle. 6.5 CLE credits (inc l. l 
ethics) estimated. By WSBA CLE and 
Corporate Law Department Section 
(206) 727-8202. 

Collection Law in WA 
Mar. IO - Seattle. 5.25 CLE credi ts. 
By Lorman (715) 833-3940. 

CONSTRUCTION 

Construction Liens in ID and WA 
Feb. 19- Coeur d ' Alene, TD. CLE 
credits TBA. 
By Lorman (7 15) 833 3940. 

EMPLOYMENT 

Annual Employment Law Institute 
Mar. 27 - Seattle. CLE credits TBA. 
By WSBA CLE (206) 727-8202. 

ESTATE PLANNING 

Estate Planning for the Small to 
Medium-sized Estate 

Feb I 9 - Tacoma; Feb. 27 - Seattle. 6.75 
CLE credits. By WSBA CLE (206) 
727-8202. 

FAMILY LAW 

Family Law Litigation 
Feb. IO - Seattle . 6.5 CLE credits (incl. 
I ethics). By NBI (7 15) 835-8525. 

Second Annual Inter-county GAL 
Forum 

Mar. 20 - Seattle. 6 CLE credits 
estimated. By WS BA CLE (206) 727-
8202. 

GENERAL 

The CD Law CLE 
Feb. 23 - Vancouve r; Feb. 25, Mar. 23 
Seattle; Apr. 6 - Spokane. 3 CLE 
credits. By Unger & Baumann (360) 
452-7688. 



Cutting-edge Negotiation Strategy for 
Lawyers 

Feb. 13-14 - Seattle. 12.5 CLE credits. 
By Negotiation Strategy Tnstitute (805) 
642-7748 x6. 

Cultural Diversity In the Workplace 
Apr. 18 - Chelan. 4 CLE credits. By 
WSBA LAP (206) ;727-8268. 

The Evolution of Deferred 
Prosecution 

Apr. 18 - Seattle. 2 CLE credits. By 
WSBA LAP (206) 727-8268. 

Video Wars 
Feb. 12-1 3 - Seattle. 9.5 CLE credits. 
By LSI 

I MM IGRATION 

1998 Northwest Regional 
Immigration Seminar 

Feb. 26-27 - Seallle. 14.5 CLE credits 
(incl. .5 ethics) pending. 
By KCBA (206) 340-2572. 

INTELLECTUAL PROPERTY 

Intellectual Property Institute 
Mar. 24 - Seattle. 6 .5 CLE credits 
estimated. 
By WSBA CLE (206) 727-8202. 

LAW OFFICE MANAGEMENT 

Bad-faith Litigation in WA 
Perpetual Problems in the P.J. Practice: 
Feb. 18 - Seattle. CLE credits TBA. 
By WSTLA (206) 464 101 I . 

Lost in the MIST of LIST 
Mar. 12 - Seattle. CLE credits TBA. 
By WSTLA (206) 464- IO I I. 

Lawyers Are From Mars, Juries Are 
From Venus 

Mar. 19 - Spokane. CLE credits TBA. 
By WSTLA (206) 464- 10 I l. 

Annual Workers Compensation 
Seminar 

Apr. 16 - Seattle. CLE credits TBA. 
By WSTLA (206) 464- 101 I. 

Auto Cases 
Apr. 29 - Seattle. CLE credits TBA. 
By WSTLA (206) 464- 10 I I. 

Subrogation 
May 7 - Seattle. CLE credits TBA. 
By WSTLA (206) 464- 1011. 

Suing and Defending Professionals in 
WA 

Mar. 12 - Bellevue. 6 CLE credits. 
By WSBA CLE (206) 727-8202. 

REAL PROPERTY, 

PROBATE & TRUST 

The Dollars and Cents of Real Estate 
Transactions, including Tax and 
Financing Issues 

Mar. 27 - Be llevue. CLE credits TBA. 
By WSBA CLE (206) 727-8202. 

The Essentials of Office and Retail 
Leases in WA 

Mar. I J - Seattle. 6.5 CLE credits 
(incl. I ethics). By NBI (7 15) 835-8525. 

34th Annual NAEPC Conference 
Apr. 23 - Walla Walla. 1.5 CLE credits. 
By Walla Walla Valley Estate Planning 
Counci I (509) 529-0630. 

Irrevocable Life Insurance Trusts 
and Current Taxation Issues in Life 
Insurance 

May 2 1 - WaUa Walla. 1.5 CLE credits. 
By Walla Walla Valley Estate Planning 
Counci l (509) 529-0630. 

Legal Aspects of Casualty and 
Disaster 

Feb. 20 - Seattle; Feb. 27 Vancouver. 
6.25 CLE credits (incl. .75) ethics 
pending. By WSBA CLE and RPPT 
Section (206) 727-8202. 

Use of Limited Liability Companies 
in Estate Planning 

Mar. 19 - Spokane. 7 CLE credits (incl. 
.5 ethics). By Lorman (715) 833 3940. 

What Is Your 
Business Worth? 

[N T ODAY'S B USIN ESS CLIMATE, 

IT IS CRUCIA L TO HAVE CURRENT, ACCURATE AND 

RELIABLE VALUATIO INFORMATION AVAILABLE TO 

YOU AT A MOMENT'S NOTICE. 

S ALE, SUCCESSION, ACQUISITION, BUY- SELL AGREEMENTS, 

DIVORCE, ESTATE PLANNING, 

THE IRS -

THESE ARE JUST A FEW OF THE SITUATIONS IN WHICH A 

VALUATION FROM 

Tl!£ H ANUN GROUP CAN MAKE LIFE A LOT SIMPLER. 

CERTIFIED PUBLIC ACCOUNTANTS ♦ VALUATION ANALYSTS 

141 I Fourth A venue ♦ Suite 410 ♦ Seattle, Washington 9810 I 

(206) 623-3200 ♦ Fax (206) 623-3222 

Email whanlinjr@aol.com 

M EMIJEIC NATIONAL A SSOCIATION OFCERTIFfF:D VALUATION ANALYSTS 
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RCW & WAC CO 
As published by the Statute Law Committee, Office of the Code Reviser 

❖ The Revised Code of Washington, 
current through 1997 Special Session 

❖ The Washington Administrative Code, 
current through noon, July 23, 1997 

❖ The Washington State Constitution 

❖ Pattern Forms by the Administrator for the Courts 

' FOL I 0. 
INFOBASE 

Each CD is licensed for 10 concurrent users. Licenses may be purchased for additional users. 
Passwords needed only for network licenses over 10 users. 

D I want RCW only for $50 + tax ($54.00) 

0 I want both RCW & WAC for $100 + tax ($ 10&.ooJ 

D I wish to purchase an additional RCW license for 

10 additional users ($50.00 + tax ) 

D I wish to purchase an additional RCW/WAC license for 

10 additional users ($100.00 +tax) 

Name 

Address 

City 
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St 

Send your check to: 

Office of the Code Reviser 
PO Box 40552 
Olympia, WA 98504-0552 
Ph: (360) 786-6369 

Zi 



Announcements 

Jeffery M . Campkhe 

Caroli JL. H epburn 

M ark S. McCarty 
and 

Deborah A. Bianco 

of 

Campiche H epburn McCarty & Bianco P. L.L.C. 

arc pleased to announce the relocation of their offi ces to 

Elliott Bay Office Park 
300 Elliott Avenue West, Suite 550 

Seattle, Washington 981 19.-4153 
Phone: (206) 28 1.-9000 

f ax: (206) 281,.911 1 

A nnouncing the merger of 

CURRAN MENDOZA P .S. 
combining C urran Kleweno & Joh nson P.S. & 

Cromwell, Men doza & Belur, P.S. 

Curran Mendoza is a fu ll service law firm, 
and its attorneys have been serving the 
surrounding communit ies for SO years. 

We are pleased to announce our new associates: 

David G . H obson, Business and Corporate Representation 

John M. Casey, Business and Commerc ial Litigation 

Chad V . H orner, School Law 

T heresa M. Ahern 
Jerry J. Belu r 
John M . Casey 
Gregory F. Cromwell 
C. Peter Curran 
Mark W. Davis 
D avid G. H obson 

David T. Hokit 
Chad V. Horner 
Stephen L. Johnson 
Melvin L. Kleweno, Jr. 
Fr ederick Mendoza 
Kim Adams Pratt 
Jane C. Rhodes 

555 W. Smith Street , PO Box 140, Ken t WA 98035,0140 
P hone: (253) 852,2345 Fax: (253) 852,2030 

COZEN AND O,.CONNOR 

is pleased to announce that 

W JESLJEY W ATSON, JR. 

has become a member of th e firm 

and will Ch air the 

Health Law Practice 

in the Seattle office 

Atlanta, GA 
Charlotte, NC 
Columbia, SC 
Dallas, T X 
Los Angeles, CA 

Newark, NJ 
New York, NY 
Philadelphia, PA 
San Diego, CA 
Seattle, WA 
Westmont, NJ 

P OSTIER P EPPIER & SHEFEL MAN PLLC 

A TTORNEYS AT L AW 

is pleased to announce the expansion of our 
Seattle office with the addition of: 

ANCHORAGE 

S OPHIA CHRUSCIEL* 
Of Counsel 

ER/SA 

lBRIAN D ANZIG** 
Of Counsel 

Real Estate, Finance & Business 

*Admitted in lllinois 
** A dmitted in California 

BELLEVUE PORTLAND SEATTLE 
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ANNOUNCEMENTS --------- ---------- ---- ---------

ln its 100th Year 

HIBBARD, CALDWELL & SCHULTZ 
A PROFESSIONAL CORPORATION 

ls Pleased to Announce 

SHlERRIB KAISJER GOFF 
is a shareholder in the firm ( effective 1996) 

the Firm is further Pleased to Announce 

GLJENN E. BARGER 
& 

KATHlERINJE R. OLIVER 
have Jo ined the Firm as A ssociates 

MS. GOFF'S PRACTICE WILL CONTINUE TO EMPHASlZE 
ESTATE PLANNING AND TAXATION, PROBATE, 

AND BUSINESS LAW. 

MR. BAR.GER'S PRACTICE WILL EMPHASIZE CIVIL LITIGATION 
IN STATE AND FEDERAL COURTS. 

MS. OLIVER'S PRACTICE WILL EMPHASIZE THE AREAS OF 
TAXATION, BUSINESS LAW, AND ESTATE PLANNING. 

1001 MOLALLA AVENUE, SUITE 200, P.O. BOX 667 
OREGON CITY, OREGON 97045,0044 
(503) 656,5200 FAX (503) 656,0125 

The firm of 

P RINCE & Coo1vms1 P .S. 

announces the partial retirement of 

J. P oirteir KeHey 

afte r more than 35 years of 
active practice in King County. 

Mr. Kelley has left the firm, effective 

January 1, 1998, and the firm name, which bore 
his name, Prince, Kelley & Coombs, P.S., has 

been changed to Prince & Coombs, P .S. 

Mr. Kelley has also begun h is own media tion 
service, Porter Kelley Mediation and Arbitration, 

and can be reached through the Prince & 
Coombs, P.S., address and telephone number. 

ln the happy state of partial retiremen t, Mr. 
Kelley will continue limited pract ice in d ivorce 

and persona l injury. 
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PEERY, HISCOCK, PIERSON, 
KINGMAN & PEABODY, P.S. 

WE ARE PROUD TO ANNOUNCE THAT 
CHARLES E. PEERY HAS BEEN ELECTED CH AIR OF 
THE WASHINGTON ST A TE COMMITTEE OF THE 

AMERICAN COLLEGE OF TRIAL LAWYERS. 

MR. PEERY IS A PAST PRESIDENT OF THE 
WASHINGTON DEFENSE TRlAL LA WYERS 

ASSOCIA TlON AND LS A FOUNDER-MEMBER 
OF THEW ASHINGTON ST ATE TRIAL 

LA WYERS ASSOCIATION. 

PEERY, HISCOCK, P IERSON, KINGMAN & PEABODY, iP.§. 
505 Madison Street, Suite 300 

Seattle, Washington 98104 
(206) 622, 1264 

J ACK Y OUNG 

ADVERTISING MANAGER 

of the 

W aslmiington State Bair Assodatiion 

is pleased to anno unce that 

The Washington St:ate Bair News 
2101 4t:h Avenue 

4th Floor 
Seattle, WA 98121,2330 
(206) 727,8260 (phone) 

(206) 727f8320 (fax) 

is offering Announcemen ts suc h as this. 

For lllOrc information , please contact: 

JackYom11g 
(206) 727.-8260 



F rot essio n a ls 

Lawyer Ethics & Discipline 
Former WSBA Chief 
Disciplinary Counsel 

Leland G. Ripley 
2442 N.W. Market St., #409 

Seattle, WA 98107 
(206) 781-8737 

fax (206) 782-8111 
e-mail: lawethics@juno.com 

Calif/Wa dual-licensed 
Law Offices of 

Theodore P. Byrne 
A Professional Corporation 

Announces his availability for 
referrals , consultation or association 
on California Business/Real Estate 

Litigation matters 

Theodore P. Byrne, Esq. 
12304 Santa Monica Blvd. Suite 300 

West Los Angeles, CA 90025 
(310) 447-1803 fax (310) 447-1806 

Personal Injury 

John Alexander of Adler Giersch, P.S., 
announces his availability for trial of 
plaintiff's personal injury lawsuits. 

(206) 682-0300 

Local Improvement Districts 

Blair B. Burroughs, author of 
the Real Property Deskbook chapter 

on the subject, is available for 
consultation or referral on matters 

relating to local improvement districts. 

Lawler & Burroughs, P.C. 
(206) 682-0191 

Dental Malpractice & 
Disciplinary Proceedings 

John J. Greaney announces his 
availability for referral of 

1) plaintiffs' claims of dental 
malpractice, and 

2) representation of healthcare 
providers in disciplinary matters. 

(425) 451-1202, Bellevue 

Referrals, Associations 
and Consultations in 

Immigration Law Matters 

Robert H. Gibbs 
( 19 years' experience) 

1111-3rdAvenue 
Suite 1210 

Seattle, Washington 98101 
(206) 682-1080 

Calif/Wa Dual-licensed 

Michael A. Aronoff 
Foshaug, McGoran, 

Sawyer & Aronoff, P.S. 

Available for referrals, consultation 
or association on California matters. 

Heavy family law background. 
20 years' experience in California. 

(253) 874-0189 
fax (253) 874-8005 

Canada 

Gregory L. Samuels 
Trial Lawyer in Washington & 

British Columbia 
(800) 222-6332 
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P ROFESSIONALS 

Appellate Consultant 

Heather Houston 
Offering an appellate perspective 

on every phase of your case. 
Fifteen years' experience 

evaluating, briefing , and arguing 
appeals. Former law clerk to 

Justice Robert F. Utter. 

Gibbs Houston Pauw 
1111 Third Avenue #1210 

Seattle, WA 98101 
(206) 682-1080 

Vehicle 
Crash-Worthiness 

Paul W. Whelan 
of the law firm 

Stritmatter Kessler 
Whelan & Withey 

is available for association or 
referral in cases related to motor 

vehicle crash-worthiness, 
including cases involving 

fuel-system integrity, such as 
Chevrolet C/K series pickup trucks. 

Seattle Office: 
1200 Market Place Tower 

2025 First Avenue 
Seattle, WA 98121 

(206) 448-1777 

Sexual Harassment 
Employment Discrimination 

Marcia B. Ruskin , available for 
consultation, investigations, 

and training 
(360) 437-0828 

Medical Negligence & 
Product Liability 

Chemnick, Moen & Greenstreet 
is available for referral 

or association in plaintiff's 
medical negligence and 
product liability claims. 

The firm's staff includes a nurse- · 
attorney and a nurse-paralegal. 

Patricia K. Greenstreet and Eugene 
M. Moen are past chairpersons of 

WSTLA's Medical Negligence 
Section. Paul W. Chemnick 

organized WSTLA's Product 
Liability Section and served as its 

fi rst chairperson. 

Chemnick, Moen & 
Greenstreet 

450 Market Place Two 
2001 Western Avenue 

Seattle, WA 98121 
(206) 443-8600 

Childhood Abuse 
Repressed Memory 

Steve Paul Moen is available for 
assistance & referral of cases 

involving sexual abuse, delayed 
recall & mental health counseling. 

Shafer, Moen & Bryan, P.S. 
Hoge Bldg., Seattle 
Tel: (206) 624-7460 

Burn Injuries 

William S. Bailey, 1991 WSTLA 
Trial Lawyer of the Year, is available 

for association or referral of fire, 
explosion and burn injury cases. 

Fury Bailey 

1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 
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Insurance 

Richard Gemson 

former adjunct professor of law at 
UPS and former in-house counsel 
for North Pacific Insurance Co., is 
available for consultation, associa­
tion or referral in matters involving 
all types of insurance coverage. 

506 Second Ave., Suite 1613 
Seattle, WA 98104 

(206) 467-7075 
fax (206) 467-0101 

Pence & Dawson 

Bob Dawson announces his 
availability for trial of plaintiff's 

personal-injury lawsuits. 

(206) 624-5000 

Alaska Fisheries Law 
Japanese Language Law 

John G. Gissberg, Ph.D, J.D. 
2515 4th Avenue, Suite 213 
Seattle, Washington 98121 

(206) 443-3735 

Employment Law 
Workers' Compensation 

Dental Malpractice 

Peter Moote is available for 
referrals in these areas. 
20 years trial experience 

10 years emphasis in these areas 

206-447-1615 or 800-447-1615 



.... 

Labor and Employment 
Law 

William B. Knowles is available for 
consultation, referral and 

association in cases involving 
employment discrimination, 

wrongful termination, wage claims, 
unemployment compensation and 
federal employee EEOC or Merit 

System Protection Board appeals. 

(206) 441-7816 

Legal Malpractice 

Roger K. Anderson, 
former legal malpractice 
insurance defense attorney with 
Lee, Smart, Cook, Martin and 
Patterson, P.S., announces his 
availabil ity for association , 
consultation or referral of 
substantial plaintiff's claims of 
legal malpractice 

2101 - 4th Ave., Suite 2100 
Seattle, WA 98121-2319 

(206) 448-2100 
fax (206) 441-4363 

Appeals 

"A discourse on argument on an 
appeal would come with superior 
force from the judge who is in his 
judicial person the target and trier of 
the argument .. . Supposing fishes 
had the gift of speech, who would 
listen to a fisherman's weary dis­
course on fly-casting . . . if the fish 
himself could be induced to give his 
views on the most effective methods 
of approach?" - John W. Davis 

Charles K. Wiggins 
Former Judge, Court of Appeals 

(206) 780-5033 

Entertainment Law 

Neil Sussman is avai lable for 
consultation and referral on 

entertainment law matters, including 
music, film, theater and television. 

10727 Interlake Avenue North 
Seattle, WA 98133 

(206) 363-8070 

Appeals 

Douglass A. North announces 
his availability for referral, 

consultation or association on 
appellate arguments and briefs. 

Douglass A. North 

Maltman, Reed, North, 
Ahrens & Malnati, P.S. 
1415 Norton Building 

Seattle, Washington 98104 
Telephone (206) 624-6271 

Construction Site Injuries 

Williams. Bailey, 1991 WSTLA 
Trial Lawyer of the Year, is available 

for association or referral of 
construction site injury cases. 

Fury Bailey 

1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 

Child Abuse Allegations 

David S. Marshall handles cases 
involving allegations of child abuse. 

(206) 382-0000 

Higher Education Law 
Education Law 

Thomas K. Dalglish, J.D., Ph.D. 

Former counsel to state universities, 
state SPI. University teaching, 

research, administrative experience. 
20+ years public, private practice of law. 

Available for referrals, consultation, 
association or mediation in disputes 

involving facu lty, students. 

Thomas K. Dalglish 
The Davis Firm 

5301 Ballard Avenue NW 
Seattle, WA 98107 

(206) 789-1056 

Colorado/WA Dual-Licensed 
Personal Injury 

Brain & Spine Injury 

AV Martindale-Hubbell Attorney 
Certified as a Civil Trial Advocate 

by the National Board of Trial 
Advocacy available for referrals or 
association of Colorado (Denver­
Boulder area) matters or trial in 

State or Federal Courts. 

Larry D. Lee 
Cook & Lee, P.C. 

5390 Manhatten Circle 
Boulder, CO 80303 

(303) 543-1000 Phone 
(303) 543-8582 Fax 

Professional Malpractice 

Joseph J. Ganz 
is available for consultation, 

association or referral of 
substantial claims of 

professional malpractice. 

2101 - 4th Ave., Suite 2100 
Seattle, WA 98121-2317 
Phone: (206) 448-2100 

Fax: (206) 441-4363 
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PROF ESSION A LS------ ------ ------- -------- --------

Social Security Law 

Bradford D. Myler is available for 
referral or association in claimants' 

appeals and hearings for Social 
Security Disability Benefits. 

(800) 652-9626 

Calif/WA Dual-License 
Personal Injury 

Brain & Spine Injury 

AV Martindale-Hubbell Attorney 
Certified as a Civi l Trial Advocate 

by the National Board of Trial 
Advocacy available for referrals or 

association of California (San 
Francisco Bay Area and Northern 
California) matters or trial in State 

or Federal Courts. 

Michael M. Shea 
Shea & Shea 

408-292-2434 Phone 
408-292-1264 Fax 

Probate & Guardianship 

Mary Anne Vance, co-author of 
the chapters on Estate Planning 

and Probate in Butterworth's 
Washington Civil 

Practice Oeskbook, 
is available for association, 

consultation or referral of probate 
and guardianship cases, both 
contested and noncontested 

1111 Bank of California Ctr. 
Seattle, Washington 98164 

(206) 682-2333 

Classitieds 

F OR SALE/WANTED 

Washington Reporter, West's Key 
No. Version ofWn2d and WaApp. Bristol. 
$2,500 obo (360) 533-5233. 

Law books for sale: give us your offer. 
Due to law library downsizing, interested 
buyers have a great opportunity to buy the 
Federal Reporters, 2nd series, 999 vol­
umes and 122 volumes of the 3rd series 
plus 972 volumes of the Federal Supple­
ment. Four more sets will become avail­
able during the next few months. For 
details call (360) 586-3435. 

Washington Digest $800; Shepherd's 
Causes of Action 1- 15 $650; Shepherd 's 
Prep. for Settlement & Trial l-9 $350; 
oak desk $100. (206) 624-676 1 Pioneer 
Square. 

Does no vehicle damage = no injury? 
Not according to the latest engineering 
literature. Now you can read in The injury 
Bulletin how low-speed collisions can 
result in high-occupant G forces, espe­
cially where there is little vehicle dam­
age. For a free sample issue, call (800) 
725-5289, or e-mail us at bodymind@ 
olywa.net. 

SPACE AVA i LAB LE 

Spectacular water-Space Needle 
view: Two Un ion Square 43rd floor. One 
office available with/without secretarial 
station, conference room , library, copier 
and fax. (206) 467-9 11 6. 

Premium office space: central Belle­
vue bu s in ess d is tri c t. Goddard & 
Wetheral I. Large offices, reasonable cost. 
Receptioni st, fax, phone, copier, confer­
ence rooms, Library, mail processing, 
kitchen facilities. Hays (425) 453-9200. 

Greenwood o[fice share: large offi ce 
in suite with two bathrooms, kitchen, 
reception, conference. Off-street park­
ing, copier, fax , phones. Office for one 
attorney, space for staff person. 801 I 
Greenwood Ave. N., Seattle. Rob Car­
penter (206) 783-2300. 

Downtown Renton: sale or lease two­
story office bu ilding. Long-established 
Jaw office. 3,000-sq.-ft. ground floor of­
fice. Reception, conference room and four 

offices. Furnishings, library and copier 
available. Four one-bedroom apartments 
on second floor with long-term renters. 
Convenient to new Kent Regiona l Justice 
Center. Why rent when you can own? 
Will carry contract. (360) 289-4206. 

Central downtown Seattle: prime of­
fice space for attorney. Reception with 
private line avai lable, fax, copier, confer­
ence room. Historic bui ld ing with door­
man. (206) 623-3200. 

Sublease Lynnwood office with Cas­
cade view $800/mo. Approx. 300 square 
feet plus common kitchen and reception 
area, second fl oor. Within I /2 mile of 
Alderwood Mall . (206) 233- 1382, leave 
message. 

Downtown law offices for rent: Ste. 
4 1 I I , I 00 I 4th Ave., Seattle. Two offices 
with windows facing east toward the Cas­
cades are avai lable to rent either sepa­
rately or together: (1) approximately 14' 
by 16' for $ 1 , I 00 per month, and/or (2) 
approximately IO' by 12' for $600 per 
month, including the usual amenities. For 
more information call Art (206) 587-0000. 

Downtown Seattle: large western view 
office avai lable. Tasteful decor, relaxed 
atmosphere. Receptionist, conference 
rooms, computerized li brary. Secretarial 
station available. (206) 624-9392. 

Ballard office: Office space avai lable 
in long established Ballard law office; 
secretarial space or share secretarial ser­
vices, library, fax , copier, parki ng. Call 
Jonsson (206) 783-4100. 

Downtown Seattle office-sharing: 
$ 150 per month. Also, full-time offices 
available on 32nd floor, I 00 I Fourth 
A venue Plaza. Close to courts. Furnished/ 
unfurnished suites, short-term/ long-term 
lease. Receptionist, legal word-process­
ing, telephone answeri ng, fax , law li ­
brary, legal messenger and other services. 
(206) 624-9 188. 

Sweeping, unobstructed view of 
Olympics and Elliott Bay (First Interstate 
Building, 4 1 st Floor) - Elegant law of­
fice near courthouse. Reasonable rates 
include reception ist, basic messenger ser­
vice, mai l deli very, fax, two conference 
rooms, law library, fully equipped kitchen. 
For more infor mation, please call 
AnnaMarie at (206) 624-9400. 
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P OS ITI ON WANTED 

M.A., J.D.: 12+ years; eight years in­
surance defense; complex litigation; su­
perior, appellate, federal; seeks full-ti me, 
part-time or contract work. Reply to 
WSBA Bar News Box 544. 

P OSIT I ON AVAi L AB LE 

Attorney jobs: Harvard Law School 
calls our publication "probably the most 
comprehensive source of nationwide and 
international job openings received by 
our office and should be the starting point 
of any job search by lawyers looki ng to 
change jobs." Each monthly issue con­
ta ins 500-600 current (public/private sec­
tor) jobs. $45/three months. Contact: Le­
gal Employment Report, 1010 Vermont 
Ave. NW, Ste. 408-WB, Washington, 
DC 20005. (800) 296- 961 l. Visa/MC/ 
Arn.Ex. Web site: www.attomeyjobs.com. 

Minzel & Associates is a temporary 
placement agency for lawyers and parale­
gals. We are looking for quality lawyers 
and paralegals who are wi I ling to work on 
a contract basis for law firms, corpora­
tions, solo practitioners, and government 
agencies. lf you are interested, please call 
(206) 328-5100 for an interview. 

Associate attorney sought by well­
established, medium-size, general prac­
tice law firm in Kitsap County. Please 
send brief description of professional 
goals, resume, references and writing 
sample to: Associate Attorney Recruit­
ment, 600 Kitsap St., Ste. 202, Port Or­
chard, WA 98366. 

Litigation associate sought by Vance, 
Romero & Montague, P .S., a six-attorney 
Bellevue firm emphasizing intellectua l 
property, real estate and construction law. 
Three years' actual litigation experience 
required, preferably in the areas listed 
above. You should be highly motivated 
with strong writing ability and people 
skills, and preferably some of your own 
clients. All replies kept in strict confi­
dence. Send letter, resume and writing 
sample to: 155 108th Ave. NE, Ste. 202, 
Bellevue, WA 98004, attn.: Troy Romero. 

Associate attorney sought by well­
established, small , commercial btigation 
firm in Seattle. Minimum two years' ex­
perience preferred. Please send brief de­
scription of professional goals, resume, 
references, salary requirements and writ­
ing sample to: Recruitment, 900 4th Ave., 
Ste. 3000, Seattle, WA 98164. 

Associate position available for expe-

REPLY T O 

WSBA BAR NEWS 
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WSBA BAR NEWS B ox 

BAR NEWS CLASSIFIEDS 

2101 FOURTH A VENUE 

FOURTH FLOOR 

S EATTLE, WA 98121-2330 

P OSITIONS AVAILAB LE ARE A L SO POSTED BY TELEPHONE A T 

(206) 727-8261 

AND ONLINE AT 

http://www.wsba.org/BarNews / jobs.html 

rienced real estate/business/transaction 
lawyer. Minimum three years' experi­
ence in these areas. Send resume to Libby 
Matheny, Mil ler, Nash, Wiener, Hager & 
Carlsen, 4400 Two Union Square, Se­
attle, WA 98101-2352. All replies confi­
dential. 

Miller, Nash , Wiener, Hager & 
Carlsen LLP is seeking an associate to 
join the financial instituti.on practice group 
in the firm 's Seattle office. The person 
hired to fi ll this position would work on a 
variety of transactions, ranging from docu­
mentation of new commercial loans to 
workouts and restructurings of existing 
commercial credit facilit ies. Applicants 
should be admitted to practice in Wash­
ington and have at least two years of 
experience dealing with Article 9 of the 
UCC and commercial financing issues. 
Real estate financing experience and fa­
miliarity with the Bankruptcy Code is 
he lpful, but not necessary. Applicants 
should send theirresume, law school tran­
script, and writing sample in complete 
confidence to Natalie Cardott, Recruiting 
Coordinator, Miller, Nash, W iener, Hager 
& Carlsen LLP, 11 l SW 5th Ave., Ste. 
3500, Portland, OR 97204. 

Municipal court judge: the City of 
Lake Forest Park is seeking proposals 
from qualified attorneys to be appointed 
as Municipal Judge effective May l , 1998, 
for a term expiring December 31, 200 I . 
Thi s is a part-time position estimated at 
l O hours a week based on the current 
court case load. The Municipal Court 
Judge must be a United States citizen and 
a resident of King or Snohomish County. 
Candidates must submit a resume along 

with answers to a supplemental question­
naire by February 23, 1998. Contact Jane 
Poppe, Court Adm ini strator, 177 11 
Ball inger Way NE, LFP 98155 for a copy 
of tbe request for qualifications and 
supplemental questions. (206) 364-177 1. 
The City of Lake Forest Park is an equal 
opportunity employer. M/F/HN 

Medium-sized downtown Seattle law 
firm (AV-rated) has immediate need for 
litigation associates with at least 2 years' 
experience. Reply to WSBA Bar News 
Box 547. 

Cargil1 Incorporated, one of the 
world 's largest privately held corpora­
tions and a global leader in financial mar­
kets and commodity trading, shipping 
and processing seeks high-caliber attor­
ney to support its Asian financial-mar­
kets business based in Tokyo. The posi­
tion involves negotiating, structuring and 
documenting investment opportuni ties in 
real estate and other distressed-asset mar­
kets. Ideal candidate will be a U.S. attor­
ney and have at least two years' experi­
ence in fi nancial or transactional work. 
International or cross-border experience 
a plus. Must speak Japanese fluently and 
be willing to relocate. Qualified candi­
dates, send resume to Laura Witte, Cargill 
Incorporated, PO Box 5683, Minneapo­
lis, MN 55440-5653. 

Williams, Kastner & Gibbs PLLC 
seeks legal librarian to head library ser­
vices for 65-attorney office in Seattle . 
Qualified applicants must have advanced 
research and reference skills, including 
the use of online and CD-ROM services, 
advanced knowledge of law library mate­
rials and services, as well as strong inter-
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personal and communication skills. Please 
send resume to Bill ViaJI , PO Box 21926, 
Seattle, WA 98111-3926. All inquiries 
will be considered confidential. 

Sussman Shank Wapnick Caplan & 
Stiles LLP solicits applications for an 
associate position within its creditors' 
rights and bankruptcy practice group. 
Applicants should have at least two years' 
experience in a commercial and business 
practice with some experience in com­
mercial bankruptcy and collections. Ad­
mission to practice in Oregon is required. 
Admission in Washington is a plus. The 
successful applicant will be required to 
sit for the Washington bar if not already 
admitted.Competitive compensation and 
benefits. Please send letter of application 
and resume to: Administrator, Sussman 
Shank LLP, 1000 SW Broadway, Ste. 
1400, Portland, OR 97205. 

Get out of the rat race: a five-attorney 
southwest Washington firm is seeking an 
associate attorney to join small-town prac­
tice. Qualifications will include excellent 
communications skills and references. 
Two years' experience preferred and trial 
practice a plus. Great opportunity for 
relocation. Send resumes and references 
to WSBA Bar News Box 548. 

Seattle office of West Coast regional 
law firm seeks an attorney with at least 
five years of insurance litigation experi­
ence, preferably in ERlSA or life, health 
and disability insurance or medical (i.e . 
personal injury or medical malpractice 
defense) claims issues. Applicant must 
be highly skilled and experienced in legal 
research and writing, motions and dis­
covery. Will work in both state and fed­
eral courts to assist lead lawyers. Wash­
ington State Bar membership is preferred 
but not required. Salary to be determined 
based upon qualifications and experience. 
Please send resume and cover letter fo­
cusing on pertinent experience to Sharon 
Rogerson, Hiring Coordinator, Bullivant 
Houser Bailey, 300 Pioneer Tower, 888 
SW 5th Ave., Portland, OR 97204-2089. 

SERV ICES 

Minzel & Associates is a temporary 
placement agency for lawyers and parale­
gals. We provide highly qualified attor­
neys and paralegals on a contract basis Lo 
law firms, corporations, solo practitio­
ners, and government agencies. Jeff 
Minzel, who worked at Davis Wright 
Tremaine for a number of years, carefully 

screens all attorneys and paralegals. High­
lights of the screening process include a 
personal interview, a detailed review of 
the applicant' s legal and non-legal work 
experience, a review of the applicant's 
educational background, an evaluation of 
the applicant's legal skills, reference 
checks, a review for bar complaints and 
malpractice suits, and ve1ification of good­
standing status. These lawyers and para­
legals can help you enhance profits, con­
trol costs, manage growth, increase flex­
ibility, improve client service, and in­
crease career satisfaction. For more in­
formation, please call us at (206) 328-
5 I 00ore-mail us atM-and-A@msn.com. 

Urologist: forensic consultant, M.D., 
J.D. boards, plaintiff or defense. (314) 
361-7780. 

Your senior clients can wipe out debts 
and stop monthly payments with a U.S. 
government- backed reverse mortgage 
from Seattle Mortgage. (800) 233-460 I . 

Experienced contract attorney helps 
you start 1998 confidently! Skilled attor­
ney performs legal research and writing 
for lawyers anywhere in Washington state, 
using Westlaw resources and UW Law 
Library. Will draft trial briefs, memo­
randa, CLE materials, provide docume nt 
support. Clerked in King County Supe­
rior Court, U.S. Bankruptcy Court. Eliza­
beth Dash Bottman (206) 526-5777; 
e-mail lizbottman@sprintmail.com. 

Expert, human factors: specializ­
ing in injuries to childre n and the e ld­
e rly. Internationally publi shed re­
searcher. Opinion le tte rs, depositions, 
trial strategy, testimony, product test­
ing , reco ns tructions. W. Andrew 
Harrell, Ph.D., J.D. (403) 492-3545; 
aharrell @gpu.srv.ualberta.ca. 

Contract attorney: experienced, ac­
complished trial and appellate attorney 
available. Fifteen-pl us years' experience. 
Litigation and writing emphasized. Ref­
erences; reasonable rates. M. Scott Dutton 
(206) 324-2306; fax (206) 324-0435. 

Oregon accident? Unable to settle the 
case? Associate an experienced Oregon 
tTial attorney to litigate the case and share 
the fee. OTLA member; references avail­
able. Zach Zabinsky (503) 223-85 17. 

Can't get to the library? We can! 
Legal research and drafting of memo­
randa, motions, and briefs completed 
promptly by WSBA members. Rush jobs 
no problem. Reasonable rates; references 
gladly provided upon request. Satisfied 
clients in five counties and B ri tish Co­
lumbia. Fraser Robinson Speir, Attorney 
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Outsource: Phone (253) 564-3669, Fax 
(253) 564-3552. 

Expert witness: retired A VP profes­
sional liability claims with total of 3 I 
years' experience. Expert witness past 12 
years: basically CA and NV, but have 
testified in all courts nationwide. Insur­
ance good faith, insurance contract evalu­
ation/comparison, insurance claims and 
insurance management practices. Insur­
ance agent/broker professional liability. 
Arbitration of insurance cases. George 
Ochsner, PO Box 417, Brinnon, WA 
98360-0417. (360) 796-3592. Fax on re­
quest. 

Forensic document examiner: trained 
by Secret Service/U.S. Postal Crime Lab 
examiners. Court-qualified. Currently the 
examiner for the Eugene Police Dept. 
Only civil cases accepted. Jim Green (541) 
485-0832. 

MISCELLANEOUS 

Lump sums cash paid for remaining 
payments on seller-financed real estate 
notes and contracts, business notes, struc­
tured settlements, annuities, inheritances 
in probate, lottery winnings. Since l 992. 
www.cascadefunding.com. Cascade 
Funding, lnc. (800) 476-9644. 

Inform your clients - top dollar paid 
for structured settlements and lottery win­
nings. Heartland Capital Funding (800) 
897-9825. Professional annuity funding 
for you and your client. 

Maui: deluxe one- or two-bedroom 
condos. Located direct I yon four-mi le sand 
beach. Panoramic ocean views, pool, 
BBQ. Winter rates from $110 one-bed­
room, $155 two-bedroom. Summer rates 
from $95 one-bedroom, $ 135 two-bed­
room. (800) 877-3826. 

Tuscany: elegant 18th C villa, 12 miles 
south of Florence on organic agricultural 
es tate, furnished, six bedrooms, three 
baths, central beating, pool, gardens, 
weekly $2,100-2,800; 18th C house, end 
of private road on organic wine, olive 
estate, 16 miles south of Florence, fur­
nished, three bedrooms, three baths, cen­
tral heating, pool, gardens, weekly $1 ,200-
1,600; adjacent two-bedroom, two-bath 
apartment. weekly $900-1 ,300; 18th C 
farmhouse, end of private road on wine, 
o live estate, views of San Gimignano' s 
medieval towers, 30 miles southwest of 
Florence, furni shed, fou r apartments, 
s leeps 2-7, weekly $700-900. Law office 
of Ken Lawson (206) 632-1085; fax (206) 
632-1086. 
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Explore Integrated 
Legal Research Power 

You tap into a proven system of legal info1mation when you choose West Group products. 

The merger of the West Group companies-Bancroft-Whitney, Clark Boardman Callaghan, 
Lawyers Cooperative Publishing and West Publishing- allowed us to assemble the legal 
profession's most respected tools into a powerful integrated research system. 

The flexibility of tl1is integrated system lets you research your way-on WESTl.J\W®, on CD-ROM 
or using books-moving between sources quickly and easily. Sta.it wherever you want, the 
system links you directly to a complete libra1y of state, federal, topical and legal information. 

With a libra1y of interrelated tools from West Group, you save time, you save energy, and you find 
the information you need quickly. And West Group Customer Se,vice offers you unparalleled 
se,vice and support. 

Explore tl1e power of the best legal research system anywhere. 

For complete details, 
call 1-800-762-5272. 
Please provide OFFER NUMBER 814241. 

..a.. WEST 
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LAWYER BY DAY JAZZMAN BY NIGHT. 

How d oes Elliot Hoffman manage such a full life? He uses West Group. 

Our fully integrated researc h cools now cross-reference case law and 

statutes with lead ing commenraries like ALR and AmJur- all linked together 

in one compreh ensive system. So, like Elliot, you'll be able to spend less time 

on research and more time practicing what you love. iVighl 011d dq)'· 
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