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Trial day is here. A case you need to 
lmow about was handed down yesterday. 
You visit CD Law's web site, search 
NewCases, and there it is: the decision 
you need to make your argument fly. 

CD Law makes it fast and easy to stay 
on top of the latest opinions from the 
Court of Appeals and Supreme Court. 
We update our NewCases database as 
soon as opinions are handed down. 

Best of all, it's free. 

Of course. we want you to visit the rest 
of the constantly updated databases we 
have available on CD Law Web. Sign up 
for a free trial, or call for a 30-clay test run 
of CD Law, the most widely used compact 
disc library in the State. 

And remember to check the latest 
opinions. Your opposing counsel does. 

Your search 
is over. 

J' 
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Reference Attorneys are a toll-free call away, 24 hours a day. 

Vlsit usonlineat: www.westgroup.com I 
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Letters---------------------
ERRATA 

Editor's Note: We apologize for the mis­
printing of two individuals' names in the 
October i ssue. On page 37. Thomas 
Dreiling's name was incorrectly p1inted 
as Thomas Delong, and John C lute's 
name was incorrectly printed as John 
Kluge. We regret these errors. 

"SEXUAL AMBITION" : THE FLIP 
SIDE OF SEXUAL HARASSMENT? 

Editor: 
Katie Roiphe's op-ed (Seattle P.1. , 9-

16) on Monica Lewinsky 's bald career 
ambition in soliciting Mr. Clinton for job 
favors was right on point. Maybe there 
should be a legal action akin to sexual 
harassment, but from its fli p s ide . I t 
would be against the woman who wi les 
the more powerful male to get ahead. It 
might be the new tort and rage of the 
2000s. It could be called "sexual ambi­
tion," or maybe "sexual manipulation," 
or pe rhaps "sex ua l ove rre ac hin g." 
Women who le t their boss harass them 
in order to get ahead would be jointly 
culpable. 

Sexual ambition can be justified as le­
gal action in the same way we justify pen­
alties on both parties for things like brib­
ery and prostitution. Both pa1ties are seen 

HAYNE, 

as guilty, even though. as in prostitution, 
the male often is the power holder. But 
both ,Lre seen as wrongdoers. 

This would put starle ts, a mbitious 
bimbos, asserti ve interns and other sexu­
ally ambitious women on notice: you may 
be culpable along with your male supe­
rio r because you won' t always be able to 
cry victim when you ' re acti vely using 
your femininity to get ahead. 

Editor: 

Jeff E. Ja red 
Kirkland 

IOLTA INTEREST 
UNCONSTITUTIONAL 

I believe the use of " interest" on IOLTA 
accounts by the Columbia/Evergreen 
Legal Services is unconstitutional for 
several reasons. While IOLTA is present­
ed as money from nowhere, as money 
which would not exist if IOLTA did not 
c laim it , in fact IOLTA money comes 
from the bank. The bank bas to write a 
check every month to the Supreme Court 
of Washington to pay its IOLTA bi ll. If 
the bank did not have to pay this money, 
it would be able to return it to investors, 
pay better wages, finance things, or some­
thing: it could use the money itself. An 
exaction of money for a government pur-

Fox~ BowMAN 
is pleased to announce that 

Francisco Duarte 

pose is a tax. IOLTA is a tax. 
There are several infirmities in thi s 

tax . First, the Supreme Court cannot im­
pose a tax on anyone because the court 
cannot act as a legislature and then rule 
on the validity of legis lation it created. 
This is a conflic t of interest and a vio la­
tion of the separation of powers doctrine. 
Also, seemingly, taxes must be passed by 
the Legislature and signed by the gov­
ernor, even though the state constitution 
may not clearly say so. Second, the tax is 
wrong because it forces an individual, the 
person with trust account money, to use 
his or her money as a lever to generate 
tax revenue for causes which the indi­
vidual may oppose. LSC says the indi­
vidual has no rights because no interest 
would be paid anyway. But LSC is using 
the ind ividual's money to gai n revenue 
for itself. By analogy, an individual might 
own land which cannot be used because 
of inaccessibili ty, but this land, frozen in 
winter perhaps, could be used as a con­
venience by the Army, in winter, without 
loss to the owner, who opposes the Army 
for ideological reasons. Like LSC, the 
Army says the owner cannot use the prop­
erty, and it can, wi thout harm to the prop­
erty owner. This is unconstitutional. But 
why? 

has become an associate with the firm. 

A fonner Assistant Attorney G eneral and King County Prosecutor, Mr. Duarte 
graduated with honors from the State University of New York Law School 
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c iation of Criminal D efense Lawyers a nd a graduate of the National College 
for D UI Defense conduc ted at Harvard Law Sc hool. H e will concentrate hjs 
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The City of Tigard " takings" case pro­
vides a partial answer. IOLTA is an ex­
action imposed on banks, in proportion 
to lawyer accounts, to support poli tical 
and sociaJ service activities that neitber 
the bank nor its lawyer customers have 
anything lo do with. An exaction directed 
at an individual, corporate or personal, 
must be proportional to a burden on the 
government caused by that individual. 
See Burton v. Clark County, 958 P.2d 343 
(Div. 2). Any othe r tax no t of genera l 
appl ication is invalid. 

The City of Tigard problem is com­
plicated further because IOLTA is not a 
tax for a general governmental purpose. 
Taxes must be raised for government pur­
poses. lOLTA is a tax scheme designed 
to support Evergreen/Columbi a Legal 
Services, e ven though there are other 
minor beneficiaries. But Evergreen/Co­
lumbia is not a government agency. Ev­
ergreen has (or had) lobbyists in O lym­
pia, takes political positions and litigates. 
It is partisan. Evergreen is governed by 
its board, not by the public through the 
legislature. The government cannot im­
pose a tax to support a political group not 
subject to the control or supervision of 
the people v.ia the legislature. But because 
lOLTA does precisely th is, it forces ind i­
viduals - banks, lawyers and holders of 
trust account money - to pay taxes for a 
private group whose purposes are some­
tim es reprehens ible to the bank, lawyer 
or holder of trust account money. IOLTA 
is a tax on individuals to support contrary 
individuals . The First Amendment for­
bids an exaction from one individual so 
that another indi vidual can speak in a 
manner opposed by the exactee, and 
therefore TOLTA is unconstitutional. 

Roger B. Ley 
Seattle 

BALANCED BUDGET ACT 

Editor: 
The September issue (State Bar High­

lights) mentions that the WSBA Board 
of Governors passed a reso lution urging 
repeal of Secti on 4734 of the Balanced 
Budget Act of 1997 (dubbed the "Send 
Granny 's Lawyer to Jai l Law" by its op­
ponents). This reso lution should be con­
sidered in context. 

Section 4734 makes it a crime to coun­
sel or otherwise assist with certain Med­
icaid asset trans fers for the purpose of 
quaJifyi ng clients for Medi caid 's long­
term care benefits. While the law raises 
legitimate constitu tional concerns, its 

passage reflects lawmakers' desperate 
frustration with Medicaid planning. 

Medicaid is a means-tested public as­
sistance program. It is welfare. I t is on 
the brink of bankruptcy and al.ready fai ls 
to cover two-thirds of the elderly poor 
and half of all poor children. 1t suffers 
from a notorious reputation for problems 
with access, quality, reimbursement, dis­
crimination and institutional bias . 

As Medicaid spending has skyrock­
eted, Congress has repeatedly attempted 
to curtail egregious forms of Medicaid 
planning in order to preserve Medicaid 's 

scarce resources for the truly needy. In 
turn, Medicaid planners have fought to 
preser ve this lucrative practice by creat­
ing new loopholes where Congress has 
succeeded in clos ing others. 

Finall y, Congress and the President 
signed into law 42 U.S.C. l 320a-7b(a), 
(6) which made it a federal crime to trans­
fer assets in order to become elig ible for 
Medicaid if the transfer resulted in ape-
1iod of ineligibi lity for benefits . Subse­
quently, Congress retargeted the law in 
BBA Section 4734 to criminalize only 
assistance with Medicaid asset transfers, 

~ 
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FREE Report Reveals ... 

Why Some Washington Lawyers 
Get Rich ... While Others Struggle 
To Earn A Living 
TRA BUCO. CA • Why do some lawyers make a fortune 
while others struggle just LO get hy? The answer. according 
to California lawyer David Ward. has no1hing to do wi1h 
talcnl. cduc:.ition. hard work, or even luck ... The lnwyers 
w ho mtLkc the big money arc not necessari ly better 
lawyers." Ward says. ·urhcy have simply learned how to 
marke l their services.'· 

W ard. a successful so le practilioncr who once 
struggled 10 auractclients, credits his turnaround to a little­
known marketing mc1hod he stumbled across six years 
ago. He tried it and almost immediately attracted a large 
number of referrals. ··1 went from dead broke and drowning 
in debt to earning $300,(]()(J a year. practical ly overnight:· 

Ward points out that although most lawyers get the 
hulk of their business through referrals. not one in 100 
has a referral system. which. he maintains. can increase 
referrals by as much as !000%. ·•Wi thout a system. 
rcfcrnll.s arc unprcdic1able. Y ou may get new business this 
month. you may not.'' he says. 

A referral system. by contrast. can bring in a 
s1eady stream of new clien1s1 mon1h after month. year 
after year. "It feels great to come to the offi ce every 
day knowing the phone is going to ring and new 
business will be on Lhe line: · Ward says. 

Ward. who has taught hi s referral system to 
lawyers throughout the U.S .. says that most lawyers· 
marketing ••js somewhere between a1rocious and non­
cx is tenl.·· As a result, he says. a lawyer who uses a 
few simple rnarketing techniques can stand out from 
the compcti1ion. ''When that happens. gelling cl iems 
i , easy:· 

\Vard has wri tten a report entitled. "How To Get 
More Clients In A Month Than You Now Get All 
Year!" wh ich reveals how any lawyer cnn use this 
marketing system to get more c licnls and in<.:rcasc 
thei r income. For a FREE copy, call L-800-562-4627 
for a 24-hour FREE recorded message. 
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Letters-------------------------------

acknowledging that purveyors of Med­
icaid p lanning services often instigate 
compl ex Medicaid planning a rrange­
ments. 

Although c riminalization is plagued 
with difficulties and should not be v.iewed 
as a long-term solution, Congress and the 
President ran out of apparent optio ns. All 
previous auempts to close loopholes in 
Medicaid elig ibili ty rules have been frus­
t:ra ted by the success of Medicaid plan­
ne rs in opening new loopholes. In con­
text, c riminalization should be v iewed 
me re ly as evidence of a renewed and 
more determined commitment to save 
M edica id for its intended recipients. 

Cong ress and the President soon will 
tire of this cat-and-mouse game. Genu­
ine reform of our long-term care financ­
ing system is imminent. The Cente r for 
Long-term Care Financing recently intro­
duced LTC Choice: A Simple, Cosr-Free 
Solution lo the Long-term Care Financ­
ing Puz-::.le to guide the reform effort. The 
report explains how America ·s long-term 
care service delivery and financ ing sys­
tem became so dysfunctiona l. More im­
portantly, the report describes what we 
can and must do as a nation to finance 
quali ty lo ng-term care for all Americans 
as the baby-boom generation ages. 

A WSBA Board of Governors inter­
es ted in the we ll -be ing o f our senior 
population can do more than pass reso­
lutions al the behest of its dues-paying 
M edicaid planners . The Center for Lo ng­
term Care Financ ing is a ready and will­
ing reso urce should the WSBA desire to 
revisit the subject. 

David M. Rosenfeld, Seal/le 

WE NEED A NEW OFFER OF 
JUDGMENT LAW 

Editor: 
"We have nothing to lose:· As a me­

diator I hear that state ment frequently. 
Nol just from the pla intiff's side e ither. 
However, it is this type of s tatement from 
the plaintiffs side that seems to be driv­
ing the push, al least in part, for ' ·tort re­
form," something that we have no j usti­
fication for in Was hington State. That is. 
if you look at average damage awards 
over the past few years and take into ac­
count what we do not have-a meaning­
ful Offer of Judgment law (or settlement 
if you prefer). 

I always assume that when lawyers 
make a s tatement such as ·'having noth­
ing to lose" they are speaking in re lative 
terms. Every partic ipant in a lawsui t ha 
somethi ng to lose. incl uding lawyers. If 

Now most small f irms 
can stop paying 

that is the pe rception lawyers have. we 
have flaws in our system-eithe r poor 
ri sk analysis by the lawyers and their c li ­
ents or not enough risk in losing. 

There is not much, specifically. that 
we can do about the fo1111er other than 
what we have already done by institut­
ing continuing education and having rule~ 
of procedure to weed out weak or frivo­
lous lawsuits. However. there is some­
thing specific we can do about the latte r. 
Washington needs an Offer of Judgment 
law that wi ll get the anent ion of lawyer. 
and their c lie nts. both plai nt iff~ and de­
fendants. Without such a law. any talk or 
"Lori reform" is premature. 

Washington·s existing Offer of Judg­
ment law is RCW 4.84.280. T hi), law i~ 
limited. It permits the court to tax attor­
ney fees as cost~ in actions of$ I 0.000 or 
less. Thu!'> it is of li tt le use in most civil 
actions. 

To be most effective. an Offer of Judg­
ment law must apply to almost all cases. 
If there can be a prevailing party. there 
can be an Offer or .l udgment. A good 
Offer of Judgmen t law s hould provide 
that. a t some poi nt early in the lawsuit. 
any party to the lawsuit may make an of­
fer to any other party which. if accepted. 
can be reduced to Judgment. The party LO 
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whom the offer is made should then have 
a reasonable time in which to accept or 
reject the offer ; say 30 days. As the trial 
date approaches the response time can be 
shortened, but the process should not be 
abandoned. Rather, special notice provi­
sions should apply. Failure to reject an 
offer would be deemed a rejection. The 
penally for rejection would be that in the 
event the party who rejected the offer did 
no t improve its pos iti on by a certain 
amount, say at least IO percent, at a sub­
sequent trial or settlement (this provides 
the parties with an extra bargaining chip), 
then that party would be liable to the of­
fering party for all of that party 's attor­
ney fees and costs (not j ust taxable costs) 
incurred from the time of the rejection. 

For example, the Offer of Judgme nt 
law might read: RCW 4.84.-. Offer of 
Judgment (Settle ment) in determining 
costs in damage actions. Any party to an 
action that has a claim for damages as a 
component thereof may serve upon any 
other party to the action an Offer of Judg­
ment. The offer may not be make prior 
to IO days after the last responsive plead­
ing is due. The party to whom the offer 
is made shall have 30 days from receipt 
of the offer to ei ther accept or reject the 
offer. A counter offer, or no response, 
shall be deemed a rejection. Offers made 
within 30 days of trial shall have no set 
time for response other than a "reason­
able time." Reasonableness shall be de­
termined by the court at the time of prof­
fered enforcement. In the event that the 
party who rejects an offer is not the pre­
vail ing party by at least 20 percent at sub­
sequent trial or settlement, then the of­
fering party shall be entitled to recover 
all attorney fees and costs incurred from 
the date of rejection. Parties may make 
multiple offers and joint offers. An offer 
submjtted to the court for enforcement 
shalJ be the most recent in time . No offer 
may be fil ed nor communicated to the 
court until after judgment i entered or 
settlement fil ed. 

As is readily apparent, offers of judg­
ment are very case-specific, unlike " tort 
refom1" proposals, which tend to be very 
general. It is the difference between a 
scalpe l and a sledgehammer. 

Some benefits of such a n Offe r of 
Judgment law would be better early in­
vestigation and evaluation by lawyers . 
There are few cases where most of the 
facts are not known early on. Admissible 
evidence is not necessary for early thor­
ough evaluation. 

Tighter and better p leadings would re­
sult. Sometimes for various reasons, such 
as time constraints or fai lure to investi­
gate thoroughly (incl ud ing a careful in­
terview of the client), pleadings are slop­
pily drafted. This includes overstatement. 
Poor pleadings lead to hearings. Offers 
of Judgme nt increase the downside of 
th is practice. 

Pre-suit negotiations are an increased 
option. Certainly the easiest way to avoid 
the risks of an offer of judgment is to 
make an attempt to resolve the dispute 
prior to suit. I t does not hurt to get an 

idea of where the opposition is coming 
from. Thi s is especially true in small 
value cases. 

Use of Early Neutral Evaluation, an 
inexpens ive way for lawyers to test their 
cases, is helpful. The couple of hours or 
so it will take a neutral to review a case 
with a fresh set of neutral eyes can be 
money well spent. 

Better control of fees and costs is re­
quired. The possibili ty of having to pay 
the costs and fees of other paities cer­
tainly makes it a good idea to be careful 
to keep tight control of what the case is 

Private 7/a[uations, J11c. 
1()()() Secom[ .9lvenue 
Suite3450 
Seatt[e, 'Washington 
98104-1022 

APPRAISERS AND VAlUATI ON CO NSUll ANTS 

Adrien E. Gamache, Ph. D., President 

• Valuations of Businesses & Intellectual Property 

• Family Limited Partnership and LLC Interests 

• Experienced Litigation Support 

Cal/for references a11d qualifica1io11s 

(206) 621-8488 • (206) 682-1874 FAX 

CONTRACT LAWYERS AND PARALEGALS 

WIIY IIIHE A CO~TIL\CT L\\\YEH OH P\HALEGAI:t 

Enhan<·l'd Profits 

° Cost Control 

HP!tP1· 1 lirin;.r D<·<·isions 

RPdtwrd Ht•<·1·11it11w11I Cosb 

• lmnwdiatt- Hl'sponst• lo Fhl('tllations in Dt•mand 

• ll.-ttPr Clit>nt SPn i<·t· 

,. I n<TPasPd ( :art><·r Satisfat·tion 

Phonl': 20(d28.:i!Q0 • Fa\: 20(d28.:i<i00 • E-\lail: \l -arnl-\ @111,a1.<·0111 

:1229 Eastlake .hPlllH' East, St•attl.-. Washin~ton 9BI02 
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Letters-------------------------------

costing. When an offer of judgment is 
presented to a court for enforcement, the 
court will use a test of reasonableness. 
Lawyers who do not kee p time sheets 
(which is standard in conti ngent fee 
cases) will have a problem. 

Less delay in prosecution can result. 
Delay is money. Cases that are moved 
forward with little delay cost less. 

Some attempt to control special dam­
ages is necessary. This also re lates to de­
lay. Since there is a direct relationship 
between special damages and gene ral 
damages, large special damages that can­
no t be supported as " reasonable and nec­
essary" can prevent any resolu tion short 
of trial. Offers of judgment make it good 
practice to make sure that medical pro­
viders know palliative care in persona l 
injury cases can be devasting. 

In conc lusion, a meaningful Offer of 
Judgme nt law would likely produce 
many benefi ts for both me mbers of the 
Bar and their c lients . At the very least, 
it's time for this discussion. 

Ted Clelland 
Washington Arbitration 
& Mediation Service, Seattle 

IN MEMORIAM 

Editor: 
A long-time friend and fellow attor­

ney, Jack Hawkins, passed away last No­
vember. As you may recall , Jack served 
as the preside nt of the South King 
County Bar Association twice during his 
career. 

In addition to being a highly respected 

and prominent attorney practic ing out o f 
Auburn, Jack Hawkins was involved in 
making his community a better place. 
From 1978- 1988, he served as trustee for 
Green River Comunity College. He also 
served on the city of Auburn 's Board of 
Adjustment. 

We'd Jjke to honor Jack by establish­
ing the Jack Hawkins Memorial Schol­
arshjp Endowment at Green Ri ver Com­
munity College. This endowment. once 
it reaches $20,000, will fund scholarships 
in Jack 's memory in perpetuity. What a 
wonderful way to pay tribute to Jack for 
all he has done for the bar association, 
the college and our community. 

Please join us with a $ I 00 contribu­
tion, or a contribution with which you 
are comfortable, lo the Jack Hawkins 
M emorial Sc holarship Endowme nt, 
which can be pledged over the next year. 
Many of Jack 's friends and colleagues 
have aiJ·eady contributed to making this 
endowment a reality. 

Please call Joyce Yan Wyck, Annual 
Fund Coordinator for Green River Com­
munity ColJege, al 253-288-3342 if you 
have any questions. Thank you. 

Robert E. West, 11: 
Stephen l. Freeborn 
Federal Way 

FILING FEES 

Editor: 
The suggestion of a filing fee for filing 
an answer or response in Supe rior Court 
wi ll strike a familiar note with lawyers 
practicing before 1950. 

Alan Alhadeff, J .D. 
Mediation 

Ala11Alhadejfis a mediator, consultant and trainer. Former Director 
o f Mediation for United States Arbitration and Mediation lnc. and 
its local affiliate , W AM S, from 1985 to 1994. Alan now offers the 
fo llowing services: 

• Commercial Mediation: Utilizing an innovative approach lo information 
exchange designed to acllieve resolution at the 
highest level. 

• Construction 
• Real Estate 
• Employment Consulting: 
• Personal Injury 
• Family Law Training: 
• Complex Multi­

party Litigation 

Assisting lawyers on a case-by-case basis to 
develop settlemem strategies at the earliest stages. 
Basic and advanced courses for mediators; 
customized programs for organizations on managing 
conflicts and enhancing creati ve problem-solving 
capabilities. 

(206) 281-9950 

Dedicated to Resolution at the Highest Level 
AGC Building, Suite 1006 
1200 Westlake Ave. N. 
Seattle, WA 98109 
Fax (206) 28 1-8924 
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The fee schedule in e ffect at that time 
was approximately this : 

Filing of Complaint $7 
Filing of Appearance-Answer: $3 
Default Judgment: $3 
Judgment after Contest or Appearance 
by Defendant: $6 

Sam Wilhite, our Skagit County Clerk 
at that time, successfully promoted a leg­
islative change to a one-fee system-$14 
payable by the plaintiff al filing. 

Thi s effort won Mr. Wilhi te the undy­
ing gratitude of County Clerks, legal sec­
reta1ies and lawyers throughout the state 
who were spm·ed the nuisance of writ­
ing, receiving, and accounting for these 
multiple checks. 

George E. Mclnrosh 
Bow, Washington 

MINIMUM FEE SCHEDULE FROM 

ANOTHER ERA 

Editor: 
l was reading the artic le by John Bull 

in the September I 998 Bar News about 
Alternate Fee Arrangements aod thought 
you might find the excerpt from 1948 
Chelan County Bar Association M in i­
mum Fee Schedule interesting. As far as 
I know this is for real because the sched­
ule of fees is on a poster board and I found 
it in an old fil e of Edson Dow, one of the 
listed attorneys. 
In General: 
A. Appearance in writing only, requiring 

no subsequent action $25.00 
8. Appearance involving subsequent 

action or court hearing: 
I . Supe1i or Court 
2. Supreme Court, Wash 
3. U.S. Dist. Court 
4 . U.S.C.C.A. 

C. Trials, if on per diem basis: 
1. Superior Ct., same county 
2. Boards or bureaus, state 

or federa l, in same c ity 
3. Justice Court, civil 
4. Justice Court, criminal 

50.00 
150.00 
125.00 
250.00 

100.00 

100.00 
25.00 
50.00 

David M. Bohr, Wenatchee 

Readers are i11vited to submit leuers of rea­
sonable length to the ediro,: Tltey sho11/d be 
typed on letterhead and signed. Due dare is 
!he 15th of tlte month for the seco11d iss11e 
following. The ediror reserves 1he right 10 

select excerpts for p11blicatio11 or edit them 
as may be appropriate. Signatures in excess 
o.f three nc11nes will be primed only in excep­
tional cirrnmstances, at the sole discretion 
of the edi101: 



RCW & WAC CD 
As published by the Statute Law Committee, Office of the Code Reviser 

❖ The Revised Code of Washington, 
current through 1997 Special Session 

❖ The Washington Administrative Code, 
current through noon, July 23, 1997 

❖ The Washington State Constitution 

❖ Pattern Forms by the Administrator for the Courts 

... f O LI o. 
INFOBASE 

Each CD is licensed for 10 concurrent users. Licenses may be purchased for additional users. 
Passwords needed only for network licenses over 10 users. 

0 1 want RCW only for $50 + tax ($54.00) 

0 I want both RCW & WAC for $100 + tax ($108.00) 

O I wish to purchase an additional RCW license for 

10 additional users (SS0.oo +tax) 

0 1 wish to purchase an additional RCW/WAC license for 

10 additional users ($100. 00 +tax) 

Name 

Address 

City St 

Send your check to: 

Office of the Code Reviser 

PO Box 40552 
Olympia, WA 98504-0552 

Ph: (360) 786-6369 

Zi 
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ARE YOU SHORT ON 
TIME BECAUSE YOUR CLE 
CREDIT REPORTING RUNS 

OUT DECEMBER 31, 1998? 
(admitted through 1975, 1991 or 1994) 

BEAT THE RUSH! 

0CL 
Avoid mail and shipping 

delays. Pick up your 
Audio/Video Tapes NOW 

at our offices: 

Washington State Bar Association 
2101 Fourth Avenue, Fourth Floor 

Seattle, WA 98121-2330 

8 :30 - 4:00, Monday through Friday 
November 30, 1998 through January 5 , 1999 

A full array of our Ethics and General Seminar Tapes 
as shown in our Source Catalog, plus additional titles and 

deskbooks 

For more information, please call: 
1-800-945-WSBA or (206) 443-WSBA 

or Email to: cle@wsba.org 

6 V 

5th Ave. 
~ BonMarcbc 

~ [=1 
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SUPREME COURT 

ELECTION COVERAGE 

NOT 

REPRESENTATIVE 

Justice James Dolliver 
Guest Columnist 

Remarks by Justice James M. Dolliver 
at the Annual Meeting of the 
Washington State Bar Association 
September I I, 1998 

Conu·ary to popular press reports, the members of the 
S upreme Court ge t along very well pe rsonally. As a 

multi-judge court, we have a lways kept our hands on each 
other's tl1roats inte llectually: 

looking at the court and its func tions. Part of the p rob­
lem is that more and more the court is called upon to 
decide issues of public importance rather than disputes 
by the private individual. This has given the court a high 
visib il ity and resulted in a belief that the court is simply 
an ordinary poli tical institution. I am not sure the court 
can overcome this infirmity, but it must try. 

The single most important change from the time l first 
came on the court in May 1976 

but we treat this as a profes­
sio nal relat ionship and remain 
personally on good te rms with 
each other. Tt should be remem­
bered that the court is com­
prised of nine individuals with 
large egos, from diffe rent parts 
of the state, and of d iffer ent 

Part of the problem is that 
more and more the court is called 

upon to decide issues of public 

importance rather than disputes by 
the private individual. 

to the present has been the ad­
vent of the word processor and 
the personal computer. For ex­
ample, when I first came on the 
court, the legal secre tary would 
have to type at least 15 carbon 
copies. Woe betide any judge 
who made a change, particu­

personal backgrounds . The wonder is not that we on oc­
casion may g ive the public reason to believe we are not 
on good te rms but that we are able to get a long at a ll. We 
do, but we have to work at it; and each judge spends a 
good amount o f time attempting to be congenia l. 

In judg ing the court we should discount any e lection 
statements . These are many times only geared toward 
winnjng an election and exciting the public in any way 
to gain thei r vote. We shou ld a lso ignore all press com­
ments. The press is a wonderful institution which exists 
with the full protection of the First Amendment. Its in­
te rests do not, however, always coinc ide with those of 
the court. Controversy, not quie tly doing your job, is what 
se lls newspapers and gains a te levisio n audience. 

OUJing my tenure on the court , it seems as if the court 
is viewed more and more as an adjunc t to the Legisla­
llll'e. Unfortunate ly, the public allitude toward the court 
has little to do with legal principles and every thing to do 
with who wins and who loses . There is no question in 
my mind but that some or this public attitude has been 
brought about by the court. For example, I believe in 
deciding our cases we have ac ted more globally than lo­
cally. But most o f it simply represents another way of 

larly in the middle of an opinion! Whi le this mj ght have 
been to le rated once, after the second or third time you 
would be hun ti ng for a new legal secre tary. Now, of 
course, with the advent of the computer, word processor. 
and photocopy machine, the whole problem has di sap­
peared . This doesn't mean we use less paper; far from it. 
We are in the " midst of inte rminable corrections," and 
we have changed from a common law court into more of 
a c ivil court. 

Not only have computers changed the way we write , 
but they have also changed the way we do research. When 
I was a law clerk back in the early I 950s, it seemed as if 
l spent most of my time researching the Decennial Di­
ge.1·1 and using mostly local cases. Today, the world has 
opened up. and we now are able to research cases from 
other jurisdictions easily by compute r. Whether we are 
writing belie r opinions is an open question. 

A ll in a ll it seems to me there have been very few 
rea lly subs tan ti ve changes, other than the computer, word 
processor, and photocopier. si nce the 1970s. We are cer­
tainly a much more visible organization than we have 
been before, and I li ke to think we are still doing a good 
j ob fo r the people of Washjngton. 

- -
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Official 
Washington Administrative Code 

' 

Make checks payable to: Office of the Code Reviser 
Send to: PO Box 40552 Olympia, WA 98504 

Please send _ sets of the 1997 WAC, including the 1998 Supplement at a cost of $388.80 ($360 + 8% tax) per set. 
Price to include the 1998 supplement 

I would like _ subscriptions to the 1998 Washington State Register at $210.60 ($195 + 8% tax) per subscription. 

Ship To: 

Address 

City 

State agencies an d out-of state subscribers are not required to pay sales tax 

Attn: 

------ - - ------ St _ _ Zip 
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M. Wa9ne 5lair 
Fresident 

A p1imary focus of the Board of Governors over the 
past six years has been reform of the lawyer disci­

pline system. Implementation of the recommendations 
of the Jo int Task Force on Lawyer Discipline is nearly 
complete. During this time, the members have seen sig­
nificant c hanges in the administration, rules and regula­
tions relating to, as we ll as an increased commitment of 
resources toward, lawyer d iscipline. This next year will 
see a continued e mphasis by 

WHAT KIND OF 

BAR ASSOCIATION 

Do WE WANT? 

On July 16, 1998, the Board of Governors held its 
annual retreat. Board members were joined at the meet­
ing by senior staff, as well as by those representatives of 
other legal organizations, committees and sections who 
chose to attend. The Board engaged Car l Peters, a pro­
fessional facilitator, to ass ist in this one-day retreat. Prior 
to the retreat, the planning committee polled members 
of the Board; presidents of local, minority and specialty 

bars; and committee and sec-
the Board of Governors and the 
Office of Disciplinary Counsel 
on reducing the lawyer disci­
pline backlog, and on imple­
menting a law office manage­
ment program. Significant pro­
gress already has been made, 
and I am hopeful that within the 

During this next year, tion chairs about the issues they 
thought the Board of Gover­
nors should be discussing at the 
retreat, and what priorities they 
would place on those issues. 
Three issues arose as be ing 
most important: internal com-

my focus, and that of the Board, 
will continue to be on the 

Washington State Bar Association 
as a professional association. 

next seven months, the backlog wi ll be under control. 
Beginning with the presidency of M ary Fairhurst, 

whose term immediately preceded mine, the emphasis 
of the Board of Governors shi fted from its work as a 
regulatory agency under the Washington Supreme Court, 
to its ro le as a professional association of lawyers with 
approximately 24,000 members. During this next year, 
my focus, and that of the Board, will continue to be on 
the Washington State Bar Association as a professional 
association. We wi ll address such questions as: What can 
the Board of Governors, the staff, the committees, the 
sections and the Young Lawyers Division do to strengthen 
the WSBA as a professional association? How can we 
provide better and more meaningful service to our mem­
bers? How best do we continue to be inclusive in our 
activities, to include all members who wish to be involved 
in the work of the WSBA, and to ensure that the voice 
and views of all members are being heard and consid­
ered by the Board of Governors? Approximately 30 per­
cent of our membership are women and 8 percent are 
lawyers of color. What can we do to ensure that women 
and lawyers of color are involved in the activities of and 
hold leadership positions in the WSBA? 

munications, including com­
munications with the 60 other bar associations and legal 
o rganizations in this state; external communications, in­
cluding communications with the courts, the legislature 
and the public; and governance, including how to make 
the Board, committees, sections and staff work more ef­
fectively together. Out o f that re treat, an abundance of 
ideas emerged to improve communications and gover­
nance. By the end of the day, the WSBA had taken a 
significant step in a strategic planning process. 

At its September 11 meeting, the Board formally au­
thorized the WSBA to engage in a strategic planning pro­
cess. The last time the State Bar engaged in such a pro­
cess was 1990, under a committee chaired by Bi ll Gates 
and Julie Weston. The Board of Governors has agreed 
that it is time to engage in such a process again, with the 
idea that the long-range plan emerg ing from this process 
will be a dynamic document to be updated from time to 
time. The Board asked the Long-range Planning Com­
mittee of the Board of Governors to serve as the steering 
committee, and to re turn to the Board at the October 23 
and 24 meeting in Bellingham, with specific recom men­
dations for a strategic planning process, together with an 
estimated budget and time line. Currently serving on the 
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f resident's Comer --------------- ------------ -

Arbitration 
& Mediation 

Service 

SEATTLE: 
2000 One Union Square 

Seattle. WA 9810 I 
Tel: (206) 467-0793 
Fax: (206) 467-78 I 0 

TA COMA: 
2323 N. 30th Street 

Tacoma, WA 98403 
Tel: (253) 627-3656 
Fax: (253) 404- 1278 

Toll Free: (800) 933-6348 
e-mai l: wams@usamwa.com 

Resolving Disputes Since 1981 

Long-range Planning Committee are: 
Lish Whitson, Walte r Krueger. D ick 
Eymann, Jim Deno, John Powers, Rafael 
Gonzales, Mary Fairhurst, Douglas Fair, 
Kad1leen Hopkins, Mary Al ice The iler, 
Millicent Newhouse, Terry Lee, Mari ­
jean Moschetto, Jan Michels, Pat Dieken 
and myself. 

One of the important objecti ves of this 
lo ng- range p la nning process is to 
strengthen the Washington State Bar As­
sociation as a professional association. 
The current Board of Governors, like 
other recent boards, is strongly commit­
ted to openness, inclusiveness, diversity 
and service to me membership. As a part 
of this process, we will reach out to the 
membershi p, to the committees, to the 
sections, to other bar associations and to 
others, in an effort to answer the ques­
tion: What kind of bar association do we 
want, and how do we get there? We are 
depending upon your thoughtful help as 
we go forward. 

WASHINGTON EVIDENCE 
1998 Courtroom Manual 

Call (800) 582-7295 Email andpubmail@aol.com Fax (513) 562-8116 

Visit www.andersonpublishing.com for the most up-to-date information on Anderson publications. 
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COUNTLESS HOURS 

OF SERVICE 

Jan Michels 
E.xecutive Direct o r 

Do you reali ze that over 170 of your peers volunteer 

as governors, committee chairs , section chairs, 

YLD officers, local bar officers, spec ialty bar officers 

and WSBA delegates? Even at a conservative estimate 

of five hours a week each, these vol unteers commit over 

8,000 hours a year to bar work. Most of these bar leaders 

are backed by I 0- to 40-member boards, trustees or ad­

visory committees which meet 

extensive pro bono programs. Many lawyers take re fer­

rals from Northwest Justice Project's CLEAR line. By 

any measure, these hours amount to staggering statewide 

totals, showing that Washington lawyers are dedicated 

to justice and service to Washington's children and com­

munitjes. 
hear a lot of appreciation for the bar leaders who 

volunteer so many hours to 

monthly or quarterly. These 

board members generally catTy 

a portfolio for their organiza­

tion of membershi p, recruit­

ment, special CLE or educa­

tional programs, publications, 

newsletters, service programs, 

awards or liaison activities . A 

conservative estimate of three 

I hear a lot of appreciation 

for the bar leaders who volunteer 

their profession, their vru·ious 

associations, commun ities and 

citizens. Members appreciate 

that the organized bar delivers 

CLEs, programs and events, 

and newsletters. They appreci­

ate a p lace to bring issues with 

the substance of the law, like-

so many hours to their 

profession, their various 

associations, 

communities and citizens. 

hours a week fro m each board 

member or trustee of these groups totals over 30,000 

hours a year for the promotion of the law, legal services 

and the ir profession. C learly, Washington lawyers care 

about their profession. 

In addition to these bar-service hours, WSBA mem­

bers donate countless hours to service programs, speak­

ers bureaus, educational programs, and community ser­

vice projects and volunteer programs. And those hours 

are augmented even further by pro bono hours. Some 

communities, like the award-winning Benton-Franklin 

Legal Aid Society, boas t 100 percent participation by 

local lawyers in pro bono service. Most local bars have 

minded colleagues with whom 

to brainstorm and plan, a voice 

for legislative or rule issues, and a collegial place to talk 

and listen to others with paralle l challenges. 

Appreciation also comes from low-income citizens 

for pro bono and community services ; from the Board of 

Governors for input, guidance and support; and from the 

collective consciousness that oversees the law, its appli­

cation and its integrity. Lawyers care, and they show their 

commitment by donat ing one of their most valuable re­

sources- their time. So I am privileged to voice the col­

lective "Thank You" on behalf of members, citizens, com­

mun ities, and the integrity of the rule of law. Your ser­

vice truly shows you care. 
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With the WSBA-sponsored Professional 

Liability Plan, reliable is more than just 
a word. It's the essence of the WSBA 
Professional Liability Plan. 

• Solid protection when you need it 
• Personal, efficient service to WSBA 

members 
• Competitive premiums based on the 

experience of Washington lawyers 

PROTECTING THOSE 

WHO REPRESENT OTHERS 

To learn what the WSBA-sponsored 
Liability Plan can do for you, 

call Pam Blake Toll Free at 

Sponsored by: Administered by: Underwritten by: 

The Washington State Bar Association Kirke-Van Orsdel 
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Recognition & Remedies 

ELDER ABUSE is wide­
spread in the United 
States. Although attorneys 
frequently encounter such 
cases, they often do not 
recognize that abuse is 
involved. This article 
describes the various types 
of abuse, the reasons that 
abuse occurs, diagnostic 
indicators and how an 
attorney can recognize the 
signs of abuse, procedures 
for investigation and 
intervention, and various 
legal theories for pursuing 
such cases in Washington. 

Background 
ELDER ABUSE HAS BECOME recognized as 
a widespread problem in the United 
States. As the ranks of those over the age 
of 65 continues to grow, e lder abuse is 
receiving increased national attention. 1 As 
one author has observed, "Elder abuse is 
one of the last types o f fami ly maltreat­
ment to come to the public attention."2 

Elder abuse is, in many ways, similar 
to child abuse. But there are also signifi ­
cant differences, and research and recog­
nition of the problem did not begin until 
the 1970s.> Elder abuse is a national 
problem, existing with a frequency and 
rate approximately that of child abuse. IL 
is estimated only one out of every six 
cases of e lder abuse is broug ht to the at­
tention o f the authori ties. 4 

Cases go unreported for many differ­
ent reasons. There are situations where 
parents or other elderly persons arc be­
ing cared for by fa mily members or oth­
ers and feel that they cannot complain 
about physical, mental or economic abuse 
because it may mean the Ioss of the com­
panionship of that person and they fear 
loneliness. Many elderly women and 
some e lderly men fee l they are in abu-

by Cheryl C. Mitchell, 
Ferd H. Mitchell 

and Donald C. Brockett 

sive relationships but need the economic 
security provided by the other person so 
they cannot sever the relationship. There 
are cases in which elderly people do not 
want to reveal to the po lice or other au­
thorities that they have been swindled in 
an unwise investment and lost all or most 
of their life savings because of embar­
rassment or a feeling that such a revela­
tion w ill make them even more vulner­
able. 

Elder abuse ranges from scams involv­
ing only a few hundred dollars to cases 
involving large sums of money, false im­
pri sonment and even murder. Abuse cases 
are appearing more often in the popular 
press, rang ing from "estate pla1111ing" as 
a rationale for taking the funds of an eld­
erly person to the murder of an elderly 
couple for their funds.5 

Types of Abuse 
THE BAS IC TYPES OF ABUSE INCLUDE, but 

are not l imited to, physical 
abuse (which may or may not 
involve sexual abuse), mental 
abuse and fina nc ial exploita­
tion. Abuse is defined by stat­
ute in Washington as "a non-ac­
cidental act o f physical or men­
ta l. mistreatment or injury, or 
sex ual mi s treatment, w hi ch 
harms a person through action 
o r in act io n by anoth er ind i­
vidual."6 

Physical abuse is frequently 
subdivided into intenti o nal 
abuse (which may include "ac­
ti ve neglect") and unintentional 
abuse (whi c h i s so metimes 
called "passive neglect").7 The 
statutory definiti o n of abuse 
does not distinguish between in­
te ntional and uninte nti onal 
abuse. In intentional abuse, the 

perpetrator takes an affirmative action or 
fai Is to take an action that causes the eld­
erly person to be neglected, abused or ex­
p loite d. 8 In passive abuse or neglect 
cases, the perpetrator unknowingly fails 
to act for the benefit o f the elder.9 Attor­
neys may be involved in abuse if they 
fa il to take protecti ve actions on behalf 
of clients. 10 

Psychological (mental) abuse can in­
c lude verbal threats, intimidation or 
name-calling by a caregiver or fam ily 
member. Mental abuse can destroy the 
quality of life of an elderly person and 
have severe negati ve physical impact, 11 

including fail ure to thrive. Ce11ain types 
of psychological abuse are quite subtle, 
and involve what might be termed "brai n­
washing." 

In this scenario, the abuser gains the 
confidence of the elde r! y person and con­
vinces the elder that no one but the abuser 
can be trusted. Where the senior has some 
mild form of paranoia, the abuser uses 
this condition to gain control of the elder 
by constantly assuring him or her that 
o nly the abuser cares about the elder. By 
cutting off relationships with others, the 
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abuser makes the elder more dependent, 
the reby gaining contro l of the life (and 
finances) of the vic tim. 12 This technique 
sometimes takes place in spousal abuse 
settings, where the abuser contro ls the Ii fe 
of the v ic tim .13 Psychological abuse 
cases can be quite subtle, with the actions 
of the abuser bei ng hidden fro m public 
view. 14 

Financial abuse has been defined by 
one author as "all mi sappropriations of 
finances, as well as theft of property or 
possessions o f an older ind ividual... in­
cluding theft , 'conni ng' and extortion.''15 

In Washington, the definiti on of finan­
c ia l exploitation is also found in statute: 
"Exploitatio n" means " the illegal or im­
proper use of a frail e lder or vulnerable 
adul t or that person' s income or re­
sources, including trust funds, for another 
person 's profit or advantage." 16 All types 
o f abuse may be encountered in a prac­
tice setting whenever mistreatment is an 
issue. 17 

Neg lect frequently involves family 
membe rs (some tim es inc luding the 
spouse of an e lderly ill indi vidual) .18 Ne­
glect may also, however. involve no n­
family members, such as paid caregiv­
ers, or even professionals such as accoun­
tants or attorneys. 19 In Washington S tate. 
"neglect" means "a pattern of conduct o r 
inac tion by a person o r e ntity with a duty 
of care for a frail elder or vulnerable adult 
that res ults i n the deprivatio n of care nec­
essary to maintain the vulnerable person ·s 
physical or mental health."20 

Reasons for Abuse 
WHAT CAUSES ELDER ABUSE? A lthough 
there is no easy answer to this question. 
it is clear that the vu1J1erabili ty of the e ld­
erly person plays a significant role in such 
cases. The elderly person may be vulner­
able because of physical deterioration in 
health, mental decline or both. E lderly 
indi viduals may find themselves vulner­
able due 10 advanced age, physical and/ 
or mental d isabilities, or lack of indepen­
dence, inc luding a lack of mobility. 

Physical abuse of an e lderly person 
may go unreported for long periods of 
time. Reports may be made to health pro­
fessionals that the e lderly person " fell out 
of bed" or " tripped and fe ll." The elde rly 
person may be so confused that he o r she 
cannot remember what happened to cause 
the inj ury o r, if he or she can remember. 
may be afraid to report the abuse, fear­
ing re ta liat io n. 

A history of fami ly violence, includ­
ing spousal abuse, may indicate a predis­
position towards abusive relationships.2 1 
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Lt has been recognized that a family his­
tory of abuse o r me ntal illness may 
greatly increase the likelihood of e lder 
abuse.22 Some studies have indicated that 
a lcoho l and/or drug abuse by a care pro­
v ider increases the chances of financial 

Emotional abuse is 
frequently coupled with 

physical abuse, 
although it is also common 

for emotional abuse 
to occur alone. 

exploitation or physical abuse.23 Many 
studies indicate that when the abuser is 
fi nancially dependent on the e lderly per­
son, the probability of abuse increases. 

Some cases involving physical abuse 
may a rise from "caregi ver burnout" 
rather than from an intent to mistreat the 
e lderly individual. A caregiver who has 
experienced extreme stress due to caring 
for an elderly person may impulsively 
strike out or verbally abuse an elderly 
person.24 

Emotional abuse is frequently coupled 
wi th physical abuse, although it is a lso 
common for emotio na l abuse to occur 
a lone. Emotional abuse can involve co­
e rc ion on the part of caregivers; for ex­
ample, a senior may be told, "If you don ' t 
give me your home in exchange for ca r­
ing for you, you' ll go to a nurs ing 
ho me."25 

Un intentional abuse (neglect) results 
from caregivers who are uneducated o r 
uninformed about how to properly care 
for seniors. The difference between ne­
glect and abuse is a fine line: sometimes 
careg ivers are not just uneducated but 
a lso are uninterested in learning proper 
caregiving, in which case the situation 
may shift from unintentional 10 inten­
tional abuse. 

Fi nancial exploi tation may be seen in 
many forms and lo r different reasons. E x­
cessive payments to caregivers, "friends" 
or others can be an indication of fin an­
c ial abuse. Seniors are also targets for fi­
nancial abuse by aggressive salespersons 
and con a rtists. As a gro up, sen iors often 
want to trust advisors and are more de­
pendent, making them more likely v ic­
tims for explo itation and abuse.26 



Most elderly persons fear, more than 
anything else, having to leave their homes 
to go to nursing homes.27 Many senior 
ci tizens will do almost anything they can 
to avoid institutional ization, even if it 
means giving up all of the ir world ly 
wealth and possessions in order to remain 
at home. Seniors, desperate to remain at 
home, sometimes enter into agreements 
with caregivers to leave all of their as­
sets to the caregiver in exchange for a 
promise of lifetime care.28 Unfortunately, 
what generally happens is that once the 
exploiter has received a ll the eider's prop­
erty, the e lder is abandoned by the so­
cal led caregiver. 

A caregiver who is financially depen­
dent upo n the elderly person may be an­
gry and hostile due to monetary reliance 
upon the elderly person. Many cases of 
exploitation involve greed.29 As the stan­
dard of living in the United States con­
tinues to be subject to intense pressures, 
younger individuals feel more and more 
need to gain access to financial security 
by whate ve r means possib le. 3° Fre­
quently, elderly individuals are seen as 
having outlived their usefu lness and hav­
ing no need for worldly possessions or 
wealth. Our society has adopted a cyni­
cal perspective of the aging process: those 
who have retired and are no longer "con­
tributing" to our society are often seen 
as having less value and are therefore less 
deserving than others . 

One author has said, "The American 
attitudes toward the old are contradictory. 
We pay lip service to the idealized im­
ages of beloved and tranquil grandpar­
ents, wise e lders, white-haired patriarchs 
and matriarchs. But the opposite image 
disparages the elderly, seeing aging as 
decay, decrepitude, an undignified depen­
dency."31 It is possible for those who 
would exploit the elderly to justify tak­
ing wealth from the e lderly because they 
no longer "need it," or the younger per­
son "deserves it." Many fami ly members 
who abuse their elderly relatives justify 
financia l abuse by saying, "After all , T 
will get his money when he dies ." In 
some cases the ploy of "estate planning" 
is done to d ivest wealthy persons o f their 
"excess" assets. Of course, this type of 
planning ig nores the fact that the elderly 
person may require the use of his or her 
funds and there is no present tax liability 
because taxes wi ll only be due after his 
or her death.32 Frequently, the causes of 
physical, mental and financial abuse can­
not be separated into neat categories; 
causes or abuse may overlap s ignifi ­
cantly.33 

Similarities Between Child Abuse 
and Elder Abuse 

case of the child, impaired by old age 
in !he case of 1he elder:3~ 

M ANY OF THE PROBLEMS in dealing with 
elderly abuse cases are similar to those 
e ncountered in child abuse cases. One 
court has noted: 

The limited mental abili ty or clarity of 
reca ll of the victim is a factor that looms 
large in the minds of both private attor­
neys and prosecutors, whether the case 
involves a child who has allegedly been 
abused or an elderly person on whose 
testimony the court must re ly. Situations 
invo lving young children often raise is­
sues of competency to testify, while in 
e lder abuse cases, credibility may be a 
problem, especially when it is perceived 
tJiat the e lderly person " is becoming se­
nile" or "has Alzheimer's disease." Re­
po11s that might otherwise be taken seri-

Elder abuse is a growing problem in 
this counlry because of the growing 
number of elderly people. Like child 
abuse, elder abuse is a difficu/1 crime 
to de/eel and prosecute. In both lypes 
of cases the viclim is often an unreli­
able wiflless because of fimi1ed men­
tal capacity - u11developed in the 

We're Turnin9 a Few Heads, 

John D.Alkire, Esq. 
Perkins Coie LLP 

Thomas J. Brewer, Esq. 
Wickwire, Greene, Crosby, 

Brewer & Seward 

Here are five more reasons 
for choosing the 

American Arbitration Association. 

These recognized experts, acknowledged 
by their peers as the very best, are now 

available to you! 

Look to these seasoned mediators 
for the balance and leadership 
necessary for the resolution of 
the most unsettled disputes. 

Jane M. McCormmach Esq. 

Philip E. Cutler, Esq. 
Cutler & Nylander, P.S. 

For more information about these 
neutrals or other members of the 
AAA's national roster, please call: 

Sheri Raders • Regional Vice President 
I 020 One Union Square 

600 University St. • Seattle, WA 9810 I 
Phone: (206) 622-6435 

or (800) 559-3222 
Fax: (206) 343-5679 

Internet Address: usadrslr@ arb.com 

Law Offices of 
Jane McCormmach, P.S. 

Donald L. Logerwell, Esq. 
Garvey Schubert & Barer 

Offices Na1ionwide 
American Arbitration Association 

D i .\/1utf' UPsn /1tl io11 S1• r11 i rr.\ Worl dw i d£• http:/ /www.adr.org 

November 1998 • Washi11 g1011 State Bar News 2 1 



• 
• 

• 

ously by the authorities are frequently 
considered unreliable when reported by 
children or e lderly individuals. 

Diagnostic Indicators 
STUDLES HAVE REVEA LED the fo llowing 
possible indicators of e lder abuse:35 

• Dramatic changes in long-standing es­
tate planning documents; 

• Sudden changes in ownership of bank 
accounts or other investments from 
sole ownership to joint tenancy with 
right of survivorship; 

• Preparation of estate planning docu­
ments and creation of investment ac­
counts where the beneficiaries and co­
owners are not the"natural" heirs; 

• A sudden interest in the elderly per­
son's financ ial affairs by relatives who 
profess a strong interest in "protecting 
the assets" of the elderly person by ar­
ranging for large g ifts; 

• New "fri ends" in the li fe of the elderly 
person, who suddenly declare undying 
love and affection for the elderly per­
son; 

• Significant changes in the standard of 
living of an elderly person; the stan­
dard of li ving will often decrease, but 
may increase with the "help" of the eld­
erly person's funds where there is a cor­
responding increase in the standard of 
living of the caregiver; 

• A much younger caregiver or "friend" 
expresses romantic interest in an eld­
erly person who bas significant assets 
and/or income; or proposes that the 
senior adopt him or her; 

• A helper or caregiver who has prom­
ised to keep the elder out of a nurs ing 
home in exchange for payments that 
are disproportionate to the services 
being provided; 

• Funds and personal possessions of the 
elderly person are mi ssing and canno t 
be located; 

• Isolation of the elderly person, with 
ro rmer friends and/or relatives cut off 

Reports of physical 
assaults may be dismissed by 
the police or mental health 
authorities as hallucinations 

or paranoia. 

from the elderly person by a "fri end" 
or caregiver; 

• The caregiver or friend of the elderly 
person eavesdrops on all conversations 
that include the e lderly person, and 
does no t allow the elderly person to 
be alone with friends, famil y or other 
individuals; 

• The e lder is moved to a new location, 
away from existing family, friends and 
other support services; 

• The elderly person is deprived of in­
dependent representation, advice and 
counsel. 

Procedures for Investigation 
and Intervention 
A CONCERN OVER POSSIBLE ABUSE and 
the need for investigation will often be­
gin with an observation by an uninvolved 
pe rson that something inappropri ate 
seems to be taking place in the life of an 
e lderly person. S uch re ports may be 
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made to Adult Protective Services; the 
local police or sheriff's department; the 
Office of the Attorney General; a finan­
cial adviso r, physic ian o r other health 
care professional; an allorney; or other 
community organization o r individual. 
Atto rneys will often be called upon to 
give advice and to explain how commu­
nity resources can be most effectively 
used to investigate the problems that are 
presented. 

When abuse is suspected, physicians, 
nurses, psychologists and pharmacists 
must immediately make an oral report 
and have a duty to make a written report 
to the Department of Social and Health 
Services (DSHS) with.in 10 days.36 The 
statutes also provide that financial insti­
tutions or attorneys having reasonable 
cause to believe such abuse ex ists may 
report such information to DSHS. The 
reports are confidential,37 unless there is 
a j udicial proceeding or the person con­
sents to disclosure. In a judicial proceed­
ing,38 there is immunity from liability for 
those "participating in good faith in mak­
ing a report. .. or testifying about the 
abuse." The legislature has designated 
"fai lure to report" as a gross misde­
meanor if the person "knowingly fails to 
make the report or fails to cause the re­
port to be made."39 

The existence of physical abuse may 
be the easiest to document, where sus­
pected mental or financial abuse often 
rai ses complex issues when proof is 
sought. Reports of physical assaults (in­
cluding rape, theft and o ther acts) may 
be dismissed, however, by the police or 
mental health authorit ies as hallucina­
tions or paranoia. Indeed, an explo iter 
who is in a trust relationship with an eld­
erly person may report to the authorities 
that the e lderly person is " losing it ," 
thereby fi nding the perfect al ibi for the 
continuation of abuse or exploitation. 
Individuals in posi tions of authority may 
routinely discount complaints by seniors 
who have cogni tive impainnent.40 

For the invest igati on of possible 
causes of physical or mental abuse, the 
involvement of medical and psychologi­
cal professio na ls is essenti a l. O nly 
through such expert assessment can pos­
sible abuse be identified and appropriate 
intervention obtained. 

When financial abuse is a possible is­
sue, it may be quite difficult to determine 
the amount of missing funds and prop­
erty. Due to cognitive impairment, the e l­
der may not be sure what is missing. In 
such cases, copies of account statements 
and income tax records can be helpfu l in 



providing in formatio n regarding the e ld­
erly person' s former financ ia l status. 
Friends, neighbo rs, accountants, stock 
brokers, bankers and others w ho were 
previously acquainted with the financial 
holdings or the elderly individual may 
provide valuable information. ln some 
cases, it will be necessary to appoint a 
guardian to investigate the assets of the 
elder and lo have lhe court authorize the 
guardian to prepare an accounting and, 
if necessary, bring a c ivi l actio n against 
any abusers. 

In most cases involving financial ex­
ploitation, there is a confidential or fidu­
ciary re lationship between the elderly 
person (the victim) and the perpetrator. 
As defined in Black's Law Dictionary, a 
"fiduc iary relationship" is:41 

A very broad term embracing both 
tee/mica/fiduciary relations am! those 
informal relation.1· which exist when­
ever one man trusts in or relies upon 
another: 011.e.founded on trust or con­
_fidence reposed by one person in the 
integrity and fidelity o.fanothe,: ... Out 
of such u relation, the law raises the 
rule that neither party may exert in­
fluence or pressure upon the othe,; 
take se(fish advantage of his trust, or 
deal wilh the subject-matter of the 
tmst in such a way as to benefit him­
self or prejudice the other except in 
the exercise of the utmost good faith 
and with the full knowledge and con­
sent of that othe,: ... 

In cases invo.lving gifts, transfers, devises 
and bequests, the courts have held that 
the existence o f a confidential re lation­
ship between the parties shifts the bur­
den of proof to the donee to show, by 
clear and convincing evidence, that the 
transactio n was made freely and indepen­
dently by the donor.42 

Civil Statutory Remedies for 
Abuse or Exploitation 
VARIOUS CIVIL remedies for abuse and 
explo itation cases exist in Washington 
statutes. The fo llowing actions may be 
taken: 

• Orders of protection for a vulnerable 
adu 1 t and reslrai ning orders under 
RCW 74.34 and CR 65. RCW 74.34. 11 0 
et seq. was enacted in 1986, and pro­
vides a cause of action for e lder abuse, 
as well as for payment of auorney's 
fees. 43 The statute was a me nded in 
1995 to provide that a cause of ac tion 
for e lder abuse transfers to the execu­
tor o r administrator of the estate, for 
the benefit of surviving spouse, chi ld 

or children or other hei rs.44 One appar­
ent deficiency of the amendment is that 
it does not specify what happens if the 
executor, administrator or others set 
forth are the alleged abusers . 

• Petition for appointment of a full or 
limited guard ian of the elderly indi­
vidual, if and only ff the elderly per­
son is unable to manage his o r her own 
affairs and guardianship proceedings 
are appropriate (RCW I 1.88).45 

• Referral to and investigation by Adult 
Protective Serv ices (APS) (or the 
agency respo nsible for investigating 
such a llegations). APS will become in­
volved o nl y if no attorney is involved 

and if the elderly person agrees to the 
investigatio n by that agency;46 APS 
cannot prosecute cases, o nly investi­
gate. APS workers will not be able to 
go to court to obtain restraining orders 
and ini tiate legal action without help 
from an attorney. The attorneys for 
APS are in the Office of the Attorney 
General. 

• Actions for conversion, fraud and re­
plevi n on behalf of the elder. 
Legal theories for bringing a c ivi l 

cause of action against a donee can in­
clude fiduciary relationship, undue influ­
ence, "de facto" guardian for the donor, 
constrnctive trust and rescission. 
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Practice Tips for Obtaining Relief 
Under RCW 7 4.34 and CR 65 

A CAUSE OF ACTION for abuse of an eld­
erly person (denominated in the statute 
as "a vulnerable adult") may be fil ed un­
der RCW 74.34. If the elderly person or 
his or her property or assets are in i mme­
diate danger, the combination of an abuse 
action under RCW 74.34 and injunctive 
re lief under CR 65 is in order. 

In the event there is potential for im­
mediate irre parable harm, an attorney 
should file a Motion for a Restraining 
Order under CR 65. This motion may be 
filed conc urrently with the filing of a 

Petition for an Order of Protection of a 
Vulnerable Adu lt under RCW 74.34. A 
Petition under RCW 74.34 may be fil ed 
without requesting an Order of Protec­
tion, but under these c ircumstances, no 
hearing will take place for two weeks; it 
is essential to determine whether an im­
mediate restraining order should be re­
quested. 

If it is de te rmined that a temporary 
restraining order (TRO) will be re­
quested, then an affidavit in support of 
the TRO shou ld be prepared. This affi­
davit should set fortb the elements of im­
mediate and irreparable injury and must 
be prepared and presented to the court at 

What Is Your 
Client's Business 

Worth? 
Q UALLFYING THE ANSWER IS CRITICAL. 

l N TODAY'S CLIMATE, YOU MUST HAVE CURRENT, ACCURATE ANO 

RELIABLE VALUATION INFORMATION AVAILABLE TO YOU AT A MOMENT'S 

NOTlCE. SALES, SUCCESSION, ACQUISITION, BUY- SELL AGREEMENTS, DIVORCE, 

ESTATE PLANNING, 

THE IRS -

THESE ARE REASONS WHY A THROUGH, QUALIFIED VALUATION THAT CA 

WITHSTAND CHALLENGES MAKES SENSE. 

.EXPERT WITN ESSES 

CERTIFIED P UBLIC ACCOUNTANTS ♦ VALUATION ANALYSTS 

M EMBER: NATIONAL ASSOCIATION OF CERTIFIED VALUATION A\!ALYSTS 

14 l l Fourth Avenue ♦ Suite 410 ♦ Seattle, Washington 98 IO I 

(206) 623-3200 ♦ Fax (206) 623-3222 

Email whanlinjr@aol.com 

24 Washi11g1011 Srnte Bar News • Nm·ember I 998 

the time the he<u·ing takes place. If the 
elderly person (vulnerable adult) is in a 
position o f peril or will be placed in a 
position of peril, the court can shorten 
the time for hearing so that little notice 
to the other party will be required. Be 
prepared to prove or make an offer of 
proof that the client is in danger or that 
there wi ll be serious injury to your cli­
ent. It will Frequently be helpful to pre­
pare an affidavit by your client stating 
the sa lient facts of the case. The emer­
gency nature of s uch actions sometimes 
requi res immediate proceedings. but the 
requirem ents of Rule 11 must not be ig­
nored.47 

In such c ircumstances, prior to the 
time set for the hearing, an Order of Pro­
tection and Temporary Restra ining Or­
ders should be prepared , with bo th Find­
ings of Fact and Conclus ions of Law. The 
Findings should include the following: 

I . That the court has jurisdic tion over the 
parties; 

2. The age of the vulnerable adult; 
3. The physical, mental or other re lated 

problems that make the cl ient fit within 
the definiti on o f a vulnerable adult: 

4. That the re is reason to believe tha t the 
vulnerable adult has been abused and/ 
or explo ited and/or is threatened with 
further abuse and/or explo itation. 

Concl us ions of Law should inc lude: 

I. Whether the respondents have received 
notice of the hearing. Tf no notice has 
been provided. then pursuant to CR 
65(b), the re must be a signi ficant j us­
tification regarding why no notice was 
provided. Tn the event that no notice is 
prov ided. the cou rt may require the 
postin g of a bo nd. pu rsuant to CR 
65(c): 

2. Thal a TRO is necessary to protect the 
client. 

The Order should contain sufficient 
restrictions to prevent the al leged abus­
ers from contacting the vulnerable adult. 
exclude the alleged abusers fro m trans­
ferring. selling. g ivi ng or otherwise d is­
posing of the property or assets of the 
vulnerable adult and require an account­
ing of all property and assets of the vul­
nerable adult within a specified time pe­
riod (generally 14 days). The Order must 
set a date and time for the next hearing. 

In the event that a TRO is issued. it 
must contain no t only the day and month 
il was s igned. it also must contain the time 
the Order was entered (CR 65(b)). 

ln the event tha t a TRO is not re-



quested under C R 65, then a Notice of 
Hearing on the Order of Protection for a 
Vulnerable Adult should be prepared. The 
alleged abuser (and his or her attorney, if 
there is one) should be personally served 
with the papers. An affidavit of service 
sho uld be fil ed with the court prior to the 
hearing. 

Criminal Remedies 
CRIMINA L REMEDIES FOR A BUSE cases 
raise a varie ty of issues. Difficulties may 
be encountered in obtaining police inves­
tigation of certain types of cases. The po­
l ice may not be prepared to deal effec­
tive ly with economic c rime cases (offic­
ers are not usua lly accountants and po­
lice do not have any on staft). There is 
also the potential of difficult wi tnesses 
(such as e lderly persons who they think 
will not remember, are hesitant to testify, 
or still like the person who abused or stole 
from the m). Additionally, cases may not 
appear to merit the al location of resources 
because there is little like lihood the pros­
ecutor wi ll bring charges. 

Those persons involved in the crimi ­
nal justice system o ften do not consider 
such cases to be "real" cases. A private 
attorney can he lp to convince the police 
agency responsible for the investigation 
that, if they invest the resources, the case 
can probably be presented to the pros­
ecutor and the individual charged. Infor­
mation provided by an attorney can make 
the diffe rence in whether or not charges 
can be brought. 

Several complex ities may be encoun­
tered w ith respect to the prosecution of 
elder abuse cases. The prosecutor must 
become adequate ly aware of and under­
stand the abuse issues raised by the case, 
be wi lling to bring the necessary action 
and believe that adequate evidence ex­
ists and can be presented to have a rea­
sonable likelihood of conviction. 

The reso urces of prosecutors are lim­
ited. Prosecutors do not conduct investi­
gations, so they w ill ask for an investi­
gation by the appropriate po lice agency. 
When the pol ice agency is contacted and 
someone is assigned, the prosecutor may 
be asked to "promise" that if the investi­
gatio n occurs they wi 11 indeed charge 
someone. But how can the prosecutor 
give such a "promise'"? A private attor­
ney can provide details that w ill assist in 
the investigation and convince the pros­
ecutor and the police agency that the situ­
ation will result in a prosecutable case. 

In an affidav it of probable cause, the 
prosecutor justifies the commencement 
of the case, and must de lineate sufficient 

facts and ci rcumstances to convince the 
court there is reason to bel ieve the de­
fendant should be charged. Evidence pro­
vided by a p rivate attorney, e ither through 
the po lice agency during the investiga­
tion, or later as the investigation of the 
matter proceeds, can be c rucia l to the 
prosecutor. The prosecutor will be ready 
to p roceed to trial only when there is suf­
fic ient evidence to prove the case beyond 
a reasonable doubt to the jurors in the 
case. 

The following are selected statutes 
under which criminal ac tion can take 
place: 
• Criminal mistreatment is a crime that 

is designed to punish those who pro­
vide inappropriately for dependent per­
sons, " including frai l elder and vul ner­
able adults."48 The statutes provide a 
comprehensive scheme of definitions, 
the degrees of crim inal mistreatment, 
and degrees of abandonment of a de­
pendent person.49 

• Malicious harass ment50 is aimed at 
punishing certa in behavior toward per­
sons because of the ir ancestry or men­
ta l , phys ical o r sensory handicap. 
Crimes having to do with restraint or 
an incompetent pe rson are covered in 
kidnapping,51 unlawful imprisonment52 

and custodia.J interference.53 
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• Theft statutes may co me into pl ay 
whe n there has been a misappropria­
tion of the money or property or the 
e lderly person.50 The legis lature has 
added speci fie co nsiderations to the 
sente nc ing guidelines that allow a 
judge to render a sentence higher than 
the usual guide line for a particular 
c rime by declaring an "exceptional 
sentence" if specific c ircumstances can 
be proven by the prosecution. 

• The s tatutes deal w ith the abuse o f 
adult dependent and developmentally 
disabled persons and recognize that 
there may be " injury, sexual abuse, 
sexual exploi talion, negl igent treat­
ment , or maltreatment of a[n] ... adult 

dependent, or developmentally dis­
abled person ... thal may indicate that 
the ... adult's health, welfare, and safety 
is harmed .... "55 Specific definitions are 
provided for the terms adult dependent 
persons; 11eglige111 1rea1me111 or mal-
1reatme11t; developmentallv disabled 
person; malice or ,naliciously.56 The 
crime o f luring57 may be applicable to 
persons with developmental disabi lities. 

As noted previous ly, reports regard-
ing abuse must be provided by certain 
professionals to law enforcement agen­
cies or DSHS58 and the same is required 
of "any adult who has reasonable cause 
to believe·' that an adult dependent or de­
velopmentally disabled person residing 

Make Your Family Law Cases Easier! 
.------~: Forms+Plus™ Software l--------. 

Easily Produce All of the Mandatory Family Law Forms 
The easy and accurate way to produce all of the most current mandatory family law 
forms developed by the Pattern Forms Committee. With Forms+P/usTM, select a 
pleading form from a handy menu. That form instantly appears on your computer 
screen and is already filled in with your client's information. State's forms are easily 
modified by typing right into the form or with text from any word processing 
document to create your own modified forms. As you add more client informa­
tion, any other form requiring that same information automatically is filled in. 

Integrates SupportCa/cTM data! 

-----~l SupportCa/c™ Software :1-------
Proven Accuracy For Calculating Child Support 

1,000 family law attorneys already save time using SupportCa/cTM to make impor­
tant decisions with their clients instead of bending over complicated forms, sched­
ules, tables and calculators. SupportCa/cTM lets you practice law ... not accounting. 
SupportCa/cTM includes the most current I.R.S. Tax Tables. 

Instant and Accurate Financial Declarations 
With SupportCa/c™/FD 

SupportCa/cTM has been made even better. Now you can produce the mandatory 
Financial Declaration accurately and efficiently. The Financial Declaration 
requires totals and subtotals - exposing you to math errors and oversights, unless you 
let SupportCa/c'™/FD do the work for you. Gives your Financial Declaration the 
same credibility as your Child Support Worksheets. 

ORDER TODAY -- SHIPPED TODAY! 
We will immediately ship you the software which is the standard for Family 
Law cases. Legal+Plus software is proven in thousands of cases since 1988. 
Easily produce accurate and correct Mandatory Family Law Forms, Child 
Support Worksheets and Financial Declarations NOJ-JI'. 

CALL TODAY For Free Information or Demonstration! -(206) 286-3600 (Seattle area) ~~-ii:;ri~mi!iil~ 
1-800-637-1260 (toll-free) P:o~4i!;1;➔~rs;::r.e, WA 98109 

30-DAY MONEY BACK GUARANTEE 

26 Washington Srnte Bar Nell's • Nm·em/Jer 1998 

with them has suffered severe abuse.59 

When abuse is reported, DSHS must in­
form the proper law enforcement agency; 
in turn, the law enforcement agency must 
report certain cases to the county pros­
ecuto r or c ity attorney.60 The county pros­
ecutor or city auorney must notify the 
victim , any persons the vic tim requests, 
and DSHS of the decision to charge or 
not charge within five days of that deci­
sio n.61 

Domestic violence laws apply in many 
s ituations involving the elderly. Often, 
the abuse of an elderly person wi ll be by 
a family or househo ld member and is 
specifically covered by statutory de fini ­
tio ns.62 An order of protection may be is­
sued, the violation of which constitutes a 
gross misdemeanor,63 and with viola tions 
of previously issued no-contact orders it 
may constitute a fe lo ny. While knowl­
edge of the order is required for a wi ll ful 
violation. the officer may serve the order 
on the person, and if the individ ual does 
not immediately obey, subsequent actions 
may be a violation of the order.64 

The State Patrol is required to keep 
information on vulnerable adult abuse.65 

Although information regarding the com­
mission of crime is available o nly to 
criminal justice agencies and in civil 
court proceedings on written order of a 
judge,66 background checks may be dis­
closed67 to businesses and organizatio ns 
providing ser vices to developmentally 
disabled persons or vulnerable adults. In 
addition, the in formation may be dis­
closed to law enforcement agencies, the 
a ttorney general's office, prosecuting 
authorities and DSHS. As a resul t of the 
d isseminat io n of the information, the 
state is immune from liability.68 

Long-term care facility resident rights 
are provided by statute .69 Residents have 
a right to be free from physical or chemi­
cal restraints, as those te rms are de­
fined.70 The faci lity must not use verbal , 
mental , sexual or physical abuse, includ­
ing corporal punishment or involuntary 
seclus ion.71 A prosecutor may decide to 
charge such abuse as a misdemeanor if it 
occurs. Unfortunately, in many states, the 
individuals respons ible for prosecutio n of 
such crimes are freq uently uninformed 
regarding the e lements o f e lder abuse and 
may be overworked and unwilling to pur­
sue such prosecutions. 

Civil Versus Criminal Suit­
Which Should Come First? 
A VARIETY OF ISSUES are encountered in 
determining whether a c ivil or criminal 
suit should be pursued first. In te rms o f 



discovery, a civil case may create an ex­
panded abiJjty to conduct discovery and 
thus may be an attractive option. And the 
standard for court action is much more 
readily satisfied. On the other hand, civil 
cases are costly, and slow to resolve an 
issue, so a realistic remedy may not be 
available. A criminal case may encoun­
ter discovery limitations, and the standard 
for conviction is "beyond a reasonable 
doubt." However, more rapid action may 
result and the cost is borne by the state. 

Attorneys in civil suits have the abil­
ity to subpoena documents from banks 
and other institutions that are available 
to police departments only if they can 
show the court "probable cause" to jus­
tify their production. The recent trend in 
criminal cases is that notice must be given 
to the individual for whom the poli ce 
have requested records, and the person 
must be given an opportunity to resist. 
Then, of course, the mate1ial may ulti­
mately be suppressed in the criminal case 
if the police obtain it, if a court deter­
mines that even though another judge is­
sued the search warrant the police did not 
actually have the necessary "probable 
cause." 

A cri1ninal action should be consid­
ered first if there will be a loss of evi­
dence of the crime (and a lack of ability 
to proceed in any c ivil case) because of a 
delay or loss of a witness. Witnesses of-

ten do not stay at the same addresses and 
do not leave forwarding addresses for the 
convenience of police. Witnesses some­
times disappear or die. Additionally, the 
longer contact with witnesses is delayed, 
the less likely memory will be fresh wi th 
respect to events and how they transpired. 
This may be especially true of an e lderly 
person, depending on his or her condi­
tion. 

Often , on balance, c rimina l cases 
should perhaps be pursued first, unless 
there are issues regarding the statute of 
limitations or other cons iderations as 
mentioned supra. As in the O.J. Simpson 
tria l, an unsuccessful criminal case may 
lay the groundwork for a later, success­
ful civil verdict.72 

Experts have determined that weak 
enforcement mechanisms and the diffi­
c ulty of prosecuting cases of elder abuse 
contribute to the inadequacy of both civil 
and criminal remedies.73 A recent article 
noted: 

Although ,nany communities have be­
gun to recognize that elder abuse is a 
pervasive systemic problem, interven­
tion in elder abuse cases is oftenfi·us­
trcuinglv difficult. fnfact, it is the au­
thors ' observation that advocates who 
work only in their traditional profes­
sional models are oien the least ef­
fective interventionists. This is be­
cause the abused elderly can rarely 

find their way to professionals' offices 
alone or otherwise take advantage of 
resources that are available to them. 
Those who work with the abused eld­
erly realize that difficulties in assist­
ing victims of abuse stem .frvm many 
factors, including isolation in nursing 
homes, other institutions, and at home, 
from those who could assist them; de­
pendence upon their abusers.for emo­
tional or physical assistance; and in­
ability, through dementia or other 
physical limitations, to seek help. 74 

Non-Judicial Remedies 
EXPERTS ON ELDER ABUSE have noted that 
other, non-judicial remedies may be ef­
fective. The addition of another person 
into the home of the elderly person fre­
quently has the effect of reducing the 
potential for abuse.75 The exact reason 
why this result occurs is not known; some 
experts term this the " watchdog effect." 

In some cases, arranging for a differ­
ent caregiver can remove the abuser from 
the home. This may be difficult, however, 
in cases where the alleged abuser has cre­
ated a dependency relationship with the 
elderly individual. The elderly individual 
may have an overwhelming fear that the 
removal of the caregiver will cause his 
or her institutionalization and wish to 
avoid this at a ll costs. In addition, the eld­
erly person may fear retaliation by the 
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caregiver if the true circumstances are 
discovered. 

Where the alleged abuser is a fami ly 
member, the e lderly individual may value 
the dysfunctional fam ily re lationship 
more highly than having the abuse cease. 
In such cases, psychological or mental 
health counseling may assist the e lderly 
individual. In Washington, Adult Protec­
tive Services has the authority to arrange 
for appropriate legal actions to be taken 
to protect the interests of the elderl y.76 

Conclusion 
EVERY ATI"ORNEY SHOULD be sensitive to 
recognizing potential cases of elder abuse 
and understanding the various remedies 
that are available. Any attorney who is 
approached by a fri end or caregiver who 
seeks to ac t on behalf of an e lderly per­
son should exercise caution. If the indi­
vidual advises the a ttorney that the eld­
erly person wishes to make g ifts or pre­
pare a new will , it is essential to assure 
that the objectives and interests of the 
elderly perso n are protected. 

If the attorney accepts the friend or 
caregiver as a client, then action must be 
taken to assure that the elderly person 
receives independent representation. If an 
attorney is asked to prepare documents 
for an elderly person who is not a client, 
and with wbom the attorney has never 

met (and will never meet), such a request 
must be viewed with skepticism.77 Con 
arti sts are not reluctanL to involve inno­
cent third parties (including attorneys) in 
their mjsdeeds. As the Court stated in a 
criminal case involving the exploitation 
of an elderly person: 

Any attorney who is 

approached by a friend or 
caregiver who seeks to act on 

behalf of an elderly person 

should exercise caution. 

The fa cts turned up in the investiga­
tion that preceded [ the defendant's] 
arrest, when they are taken as a 
whole, would have indicated to a rea­
sonable police officer that [the defen­
dam] was trying to despoil a vulner­
able old women. The protection o f the 
vulnerable is a noble duty o f govern­
ment. (emphasis added)78 

If we. as attorneys, unde rstand elde r 
abuse, we can act to protect the elderly.79 
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Che,:vl and Ferd Mitchell practice elder 
la1V/senior law at Mitchell Law Office in 
Spokane. They have recently authored 
Elder Law, Volume 26 of Washington 
Practice. available Fall 1998. 

Donald C. Brockett was in the Spokane 
County Prosecuting Attorney's office for 
33 years and was the prosecutor.for 25 of 
those years, 1969-1994. He is currently 
in private practice handling cases deal­
ing with criminal law, insurance defense, 
employment and sexual harassment. 
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.Judge All'ard.fro111 Mary £. Fair/111rsr. 

ABOVE LOWER: A. Srephen Anderso11 
receives rhe Courageous Award ji-0,11 

Marv £. Fairhursr. 

TOP: The Honorable J. D ean Morgan 
receives !he Owsranding Judge Award 
f rom Mat:Y £. Fair/111rsl. 

MIDDLE: Scon A. S111irh receives 
1he Pro Bono Aivard.fmm 
Mary £. Fairhursr. 

LOWER: On behalf of the King Coullly 
Prosecwor·s Office, Norm Maleng 
receives rhe Affirmative Action Award 
from Mary £. Fairlurn,·1. 
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Violence-Theft-Harassment 
and the Fair Credit Reporting Act 

by Judi A. Vail 

An investigative 

consumer report includes 

the same elements as a 

consumer report but the 

information gathered 

will have been obtained 

through a process of inter­

viewing friends and 

associates-including 

previous employers. 

♦ 

The September 1997 amendments to the Fair Credit Reporting 
Act ( FCRA ), 15 USC§ 1681, et seq., have created unanticipated 
problems.for employers, consumer reporting agencies and em­
ployees. Congress's intent was to better protect consumer privacy 

rights. Instead, the amendments may end many customary and 
prudent employment-related investigations. 1 

E 
mployers, in an effort to secure ex­
pertise or to provide some layer of 
protection from liability, often re­

tain an o utside attorney or inves tigati ve 
service to conduct workplace investiga­
tions. The areas most likely to demand 
such expertise relate to sexual harass­
ment, violence in the workplace, fraud 
and theft , and workers' compensation 
claim abuse. In these areas, poorl y con­
ducted investigations can serio us ly im­
pact the safety and well-being of consum­
ers and employees, and result in prohibi­
t ively hig h punitive damage awards 
against employers.2 

Much to the surprise of employers and 
attorneys, the FCRA imposes cumber­
some procedural requirements on all in­
volved when the i nvestigation is con­
ducted by a Consumer Reporting Agency. 

Who is a Consumer Reporting 
Agency? 

A Consumer Reporting Agency (CRA) 
is any person who for fees, dues, or o n a 
cooperative, non-profit basis, regularly 
engages, in whole or in part, in assem­
bling or evaluating information on con­
sumers (applicants/employees) for the 
purpose of preparing or fum.ishing reports 
on those individuals. The defini tion of a 
CRA is extremely broad. At a minimum, 
it includes investigators, employment ser­
vices. employer associations and consult­
ants.3 

ln reliance upon pre-amendment ju­
dicial dec isions, the FTC opinions ex­
clude law enforcement agencies from the 
definition of a CRA.4 Many attorneys, 
however, wi ll qualify as CRAs. For ex­
ample, those attorneys who regularly as-

sist employers with conducting internal 
investigations may be CRAs.5 The gen­
eral conclusion of FfC staff is that attor­
neys engaging in workplace investiga­
tions in antic ipation of actual litigation 
would not be functioning as a CRA. 

What is a Consumer Report? 
A consumer report is any written, oral 

or other communication by a CRA which 
bears o n a consumer's (appl icant/em­
ployee's) general reputation , personal 
characteristics, or mode of living that is 
used or is expected to be used for any 
employment purpose.6 

What is an Investigative 
Consumer Report? 

An investigative consumer report in­
cJudes the same elements as a consumer 
report but the information gathered is ob­
tained through a process of in terviewing 
friends and associates-including previ­
o us employers.7 Many investiga ti ons 
conducted in the workplace wi ll include 
elements of both a consumer report and 
an investigative consumer report. 

"Employment purposes" incl ude any 
decision that adversely impacts an appli­
cant or employee's e mployment. An "ad­
verse action" could include failure to hire 
or transfer, reassig nment, demotion, sus­
pension, written warning or te rmination 
of employment.8 

Application of the Fair Credit 
Reporting Act to Employers 

FCRA impacts any employer who 
uses a CRA9 to conduct criminal back­
ground checks; to seek information; or 
to investigate a person's character, gen-
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eral reputatio n, personal characteristics 
or general mode of living, where the CRA 
provides reports on applicants or employ­
ees for the purpose of making an employ­
ment-related decision. 

Typically, prudent employers make 
background and reference checks as part 
of the normal hiring prac tice. Employers 
frequently outsource these checks. But 
uti liz ing an outside third party, whether 
paid or unpaid, will make the employer 
and the outside third party subject to 
FCRA mandated obligatio ns. 

Applicants and Employees Must 
Authorize a Consumer Report 

Employers must obtain written autho­
rization from the applicant or employee 
prior to obta ining a cons umer report. 
Paragraphs incorporated into an employ­
ment appli cation form are inadequate for 
this purpose. Employers must provide a 
clear and separate disclosure and autho­
rization document to a ll applicants/em­
ployees, informing them that a consumer 
report may be ordered for employment 
purposes . T he mandated s ummary of 
consumer rights must also be issued sepa­
rately. 10 

The FTC staff mainta ins that if the 
separate form is used, it is permissible to 
secure a general or blanket distribution 
of authorization and disclosure from the 
applicant o r employee. 11 The authoriza­
tion and disclosure form should clearly 
state that a consumer report may be or­
dered at any time during a person's em­
ployment and should desc1ibe the report's 
nature and scope. This all- inclusive ap­
proach would adequately address the 
matte r of background checks and the 
gathering of in formation generally ob­
tained through public records or verifi­
cation of facts associated with a consumer 
report. 

Beyond the Scope of Hiring 
Employers with a clear understanding 

of the law and its requirements will pre­
par e in advance to ensure compliance. 
Compliance for pre-employment screen­
ing is fai.rly simple. Understanding that 
reference checks may be both consumer 
reports and investigative consumer re­
ports should not present any insurmount­
abl e obstacles e ith e r. Unfortuna te ly, 
many employer s do no t re a li ze how 
broadly the FCRA applies, and subse­
quently may be running about at the last 
minute try ing to secure authorizatio ns in 
an effo rt to be able to proceed with criti­
cal investigations.12 

Work-related inquiries present unique 

challenges for employers. Investigations 
for the ft of necessity o ften go beyond 
s imple survei llance. In cases of sexual 
harassment or violence in the workpl ace 
it will often be essential to inte rview co­
workers and others familiar with the a l­
leged harasser or offender. Thus, inter­
viewing co-workers and associates can 
trigger employer obligations attached to 
an investigative consumer repo11. 

Employers with a clear 
understanding of the law 

and its requirements 
will prepare in advance to 

ensure compliance. 

Many investigations conducted in the 
workplace wi ll need to include elements 
of both a consumer report and an inves­
tigative consumer report, w ith compa­
rable but distinguishable requirements. 
Differences apply to authorization disclo­
sure and distribution of the summary of 
rights, the right to inspect, and the em­
ployee's right to dispute the consumer 
report. Additionally, the fact that a con­
sumer report may be wri tten or oral pre­
sents particular problems, as discussed 
below. 

Confusion with Disclosure 
Responsibilities 

ln contrast to the Section 604(b)(2) 
requirements of the FCRA (that appar­
ently authorize blanket authorization and 
disclosure), the language of FCRA Sec­
tion 606 (a)( I )(A) mandates that the e m­
ployer make a disclosure to the applicant/ 
employee no later than three days after 
the date on which the report is first re­
ques ted , informing the person of his/her 
rights and the scope and nature of the in­
vestigation. 13 Section 606(a)( I )(B) en­
sures the employee's right to obtain ad­
ditional information and a summary of 
those rights. F inally. Section 606(b) sets 
out the information that must be disclosed 
when the employee requests disclosure.14 

These requirements seem to rather effec­
tive ly remove any element of surprise. 
Unfortunately, surprise is an element that 
can be c ritica l in some workplace inves­
tigations . 

The problems attached to the FCRA 
investigative consumer report disclosure 
requirements are worri some. 15 Despite 
the statutory language, FTC staff believes 
that an investigative report disclosure can 

be trea ted the same as a standard con­
sumer report disclosure and therefore can 
be made at any time before an investiga­
ti ve report is ordered. If the Sectio n 606 
language is strictly interpre ted, however, 
it could bring some very critical investi­
gatio ns to a screeching halt. 16 

Violence in the Workplace 
For example, consider an incident that 

involves vio lence in the workplace. Typi ­
cally, if an employer has engaged an at­
torney or investigator to conduct an in­
vestigation, it is because there are genu­
ine concerns about employee o r con­
sumer safety. Legitimate fears re late to 
the potentia l conduct of a speci fica l I y 
volatile employee. The FCRA "not later 
than three days after" disclosure mandate 
m ay work to trigger a violent episode, 
the reby putting the public or workforce 
in jeopard y. 

Ignoring the Language of the 
Statute 

Many regulators be lieve that a strict 
inte rpre ta tio n of FCRA would bring 
many customary and prudent practices to 
a ha lt. Thu s, they seek to foc us on 
Congress's intent, rather than the le tter 
of the law. Unfortunately, this is only set­
ting them on the track toward legal de­
rai I ment, because in litigation courts wi ll 
first look to the very letter of the FCRA. 

Assuming the FTC is co1Tect in its 
opinion that an investigative consumer 
report may be authorized in the same 
mam1er as a consumer report, many em­
ployers and their representatives may be 
caught unawares. If an employer has not 
secured a blanket pre-authorization and 
disclosure from its workforce, it would 
be necessary to secure the authorizati on 
at the time of a suspected incident. Cer­
ta inly, that action would alert a mode r­
ately suspicious employee. Investigations 
into inc idents of suspected theft become 
futile. Persons accused of harassment a re 
frequently fearful and uncooperati ve; 
o bta ining after-the-fact authorization 
could be extremely difficu lt. Logistica.lly, 
it may be impossible to secure an autho­
rization in cases involving workers ' com­
pensatio n abuse. An afte r-the-fact autho­
rization and disclosure notice is enough 
to thwart an employer's efforts to reason­
ably investigate. 

The Next Problem: 
The Consumer Report Itself 

An employer must furnish a copy of 
the consumer report to the applicant/em­
ployee prior to taking an adverse employ-
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ment action. Under the FCRA, the em­
ployer may not redact this report. Nor can 
the consumer report be edited or sanitized 
in any way to protect the "sources" of 
information. The employer's report must 
be a mechanical copy of the report re­
ceived from the CRA. Since a consumer 
report can be oral or written, this presents 
the novel question of how employers can 
convey verbal information received by a 

service, in vestigator or attorney to an 
appl icant/employee. 

Most people expect a modicum of p1i­
vacy, security and safety at work. Con­
sider the problems of releasing a writte n 
consumer report re lating to an incident 
of sexual harassment in the workplace. 
If an employer receives a complaint of 
sexual harassment it is required to im­
mediately investigate and take prompt 

"Service With Integrity" 

Purchaser of Structured Cash Flows 

* Real Estate Contracts and Notes with Deeds of Trust 
*Business Notes 

* Structured Settlements 
*Lottery Winnings 

We lend our expertise to facilitare various transactions by providing funding/or Section I 031 
Exchanges. liquidation of Estate Assers. ere. 

Please contact us/or a free. no obligation quote regarding the current cash value of your receivable. 
Wrillen evaluations of Srructured Cash Flows available for a nominal fee. 

Sam £. Barker, Esq. 
Phone: 1-800-929-// 08 or (253) 473-0899 President 

SCALD AND BURN CASES 

Law Offices Of 

remedial action where appropriate. 17 

Friends and associates of the parties in­
volved may be totally unwilling to coop­
erate in a workplace investigation if they 
know that a disgruntled co-worker is go­
ing to be driving around with statements 
of what they said and where they Ii ve on 
a piece of paper. 

Immediate Action Prohibited 
Addit ionally. FCRA requires a pre­

adverse action notice/waiting pe riod . 
Therefore, before an employer can take 
any adverse employment action because 
of the report, a copy must fi rst be pro­
vided to the applican t/employee. The 
FTC has issued an informal opinion that 
fi ve days would be an approximate/ap­
propriate pre-adverse action notice pe­
riod. 18 

Employer action may be limited to 
placing an employee discovered to be 
engaging in crimina l activity, sexual ha­
rassment or violent and dangerous con­
duc t on paid administrative leave while 
the notice period is satisfied, but surely 
that was not the intent of Congress when 
this law was amended. At the end of the 
requisite notice period, the employer may 
take action. 

Responsibility of the CRA 
The FCRA requires the CRA, upon 

Peterson, Young, Putra, Fletcher & Zeder, Inc., P.S. 
Since 1973 

Ja.11 Eric Peterson is available for referral and 

association. in liot water sea.Id or other b11rn cases. 

Past President of Washington State Trial Lawyers 

Association and instmmenta.l in dra.-Jting and 
passage of RCW 19.27A.060, Hot Water Temperature 

Reg11la.tion. Experienced in trial of such cases. 

If we can be of service to you or your clients, please ca.II us. 
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written request, to provide a copy of the 
cons ume r repo rt to the applicant/em­
ployee. There are additional CRA disclo­
sure requirements that will involve the 
release and opening of certain files .19 

Unlike the employer, however, the CRA 
can redact its report to protect sources. 
Initially, this may encourage a sense of 
re lief , but any feel ing of relief is prema­
ture. 

The CRA may provide the employer 
with a bare-bones written consumer re­
port that is no more than a brief summary 
that may partially address concerns re­
garding the protection of sources. But 
because a consumer report can be writ­
ten or oral, it is questionable if a sum­
mary report is realistic. Afler a ll , an em­
ployer will be re lying on this informa­
tion to make an informed employment 
decision before it takes ac tion against an 
applicant/employee. Few employers will 
want to te rminate an employee based on 
a vague report. 

Furthermore, many employers seek 
out professionals to secure a level of ex­
pertise in handling high-risk situations 
which the e mployer does not possess. 
Employers have nevertheless been held 
liable for $ I million to $3 million judg­
ments for tak.ing adverse employme nt 
actio ns in re liance upon broad or insuffi­
cient itJVestigative summaries. The FCRA 
will d iscourage employers from seeking 
this professional assistance, or fro m be­
ing able to review thoughtfully prepared 
reports. Attorneys will be hesitant to 
handle investigations because they will 
have legitimate concerns relating to ethi­
cal duties and privileges. 

Implementing Change 
Congress must return to the drawing 

board. This time, amendments should be 
made with significant input fro m labor 
and employment law attorneys and em­
ployer services. A few suggested changes 
include : 

1. Allowing an employer to redact an in­
vestigati ve consumer report. Employ­
e rs s hould be a llowed to protect 
sources from future harassment and 
possible danger. This measure would 
ensure that employers wi II receive and 
review a comple te report prior to tak­
ing an adverse employment action. 
Section(s) 604, 606, and 6 1 S(a). 

2. Specifically exempting certa in types of 
investigations from coverage. High­
risk investigations and investigatio ns 
mandated by other federa l and state 
laws should be exempted in Sectio n 

603(e) and 603(d). 
3. Specifica lly permitting a blanket dis­

c losure at any time during the e m­
ployee's tenure of employment. Clari­
fying the language dealing with inves­
tigative consumer reports would allow 
critical investigatio ns to be conducted 
without " tip pin g" a n e mployer 's 
"hand." Section 606(a)( l )(A). 

4. Specificall y excluding "atto rneys" 
from the de finiti on o f a consumer-re­
porting agency. Section 603(f). 

Until Congress acts, however, you 
must educate your clients thoroughly and 
then decide to what degree and in what 
capacity you, as an attorney. should be­
come involved in workplace investiga­
tions. 

NOTES 
1 The Federal Trade Commission (ITC) is the 
enforcing agency for the FCRA. The FfC Credit 
Practices Division is extremely small, and its 
attorneys should be commended for their efforts 
du ring the past year. The FTC has been bom­
barded wi th questions fro111 employers, e111-
ployer groups and e111ploy111ent-law attorneys on 
the application o f the FCRA amendments to a 
varie ty of workplace issues. 
2 Co111pare Duffy v. Leading Edge Prod .. 459 
F3d 308 (5'h Cir. 1995), e 111ployer made hasty 
or mistaken decision; Kestenbau m v. Pennzoil 
Co., 108 N.M. 20. 4 1 !ER 67 ( 1988). cert. de­
nied, 490 U.S. 1109 ( 1989). $ 1 million judg­
ment for te r111ina ti on attributable to a sloppy 
investigation. 
1 I 5 U.S.C.§ 168 I.et seq.; Secti on 603(f) defi nes 
a consu111er reporting agency. 
• Ollestead v. Ke lley. 573 F.2d 1109 (9TH Cir. 
1978); Ricci v. Key Bancshares of Maine, Inc., 
768 F. 2d 456 ( I " Cir. 1985). 
5 Section 603(f) ... any person which for fees .. . 
6 Secti on 603(d)(I) definition of a consu111er 
report. 
7 Section 603(e) defin ition of an investigative 
consumer report. 
8 EEOC Compl iance Manual Section 6 14, Vol­
ume 2. General types of adverse action ... are 
denial of promotion. re fusal to hire, denial of 
job benefits, de11101ion. suspens ion and di s­
charge. Other types of adverse action include 
threats. reprimands. negative evaluations. ha­
rassment or other adverse treatment. See also. 
Title Vil of the C ivil Rights Act of 1964, 42 
U.S.C. 2000e et seq. 
" Section 603(f) attorneys regularly conducting 
investigations and asse111bli ng reports for an 
e111ployer could be a CRA. Investigati ve services 
would definitely be a CRA. 
10 Section 606(a)( I )(B) statement of consumer 
rights. 
11 Sect ion 604(b )(2), S. Rep. No. I 04- 185. I 04'h 
Cong .. 1·1 Sess.35 ( 1995); H.R. Rep. No. 103-
486, I 03d Cong. 2d Sess. 30 ( 1994 ); S. Rep. No. 
I 03-209, I 03d Cong .. I'' Scss. I I ( 1994). 
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12 Section 606(a) notice that a consumer report 
may be ordered and a summary of the em­
ployee's rights as prepared pursuant lo Section 
609(c) . Section 606(b) disclosure notice of the 
nature and scope of investigation. 
11 Section 606(a)( I )(A) mandates a disclosure 
shal l be made not later than 3 days from the 
date of request. 
14 Section 606(a)( I )(8). 
15 Section 606 sets out procedures that must be 
followed for an invest igat ive report in addition 

to those required by Section 604(b) for con­
sumer reports . 
io Id. 
17 EEOC Policy Guidance on Current I. sues o r 
Sexual Harassment, in 8 Fai r Employment Prac­
tices, Labor Relations Reporter (BNA), duty to 
investigate. See,e.g., Beth Ann Faragher v. City 
of Boca Raton No. 97-282 __ U.S._( 1998) 
Burlington Industries, Inc., v. Kimberl y Ellerth 
No. 97-569 _U.S._( 1998). See also. Sec­
tion 603(e) unsupported supposition to exclude 
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co-workers from ··associates'' when determin­
ing as individual 's general character. Sexual ha­
rassment investigations often turn on credibil­
ity issues. 
18 Section 604(b) requires an employer furnish 
to the employee a copy of the report before any 
adverse employment action is taken. 
19 Section 609 princ ipal requirement that the 
CRA disclose all the information o n file of any 
public information that it collects. Section 
609(a)(2) permits the CRA to delete sources o f 
investigative consumer report information be­
fore making the disclosures. Sect ion 604(b) 
(3)(A) contai ns no exception for investigative 
reports. An employer who redacts a copy of a 
report prior to disc losu re vio lates Secti on 
604(b)(3)(A). 
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Changing Venues----------------
HONORS & AWARDS 

Former Was hing to n Ch ief Justice 
Robert Utter has received the American 
Judicature Society's highest honor. the 
Justice Award, for his career-lo ng efforts 
to improve the courts of his state and na­
tion and abroad. 

Washington Attorney General Chris­
tine Gregoire has received the National 
Assoc iation o f Attorneys G e neral 's 
Wyman Award, presented each year to the 
state attorney general who has done the 
most to advance the goals and objecti ves 
of the nation's AGs. 

Judge Donald D. Haley of the K ing 
County Superior Court has been e lected 
chair of the national Conference of State 
Trial Judges for 1998- 1999. 

Paul Stritmatter of S trittmatter 
Kessler Whelan Withey was elected Trea­
surer of the Trial Lawyers for Public Jus­
tice Foundation at the organization's an­
nual meeting in Washington, 
D.C. 

Frank Ladenburg, Jr. was 
recently e lected president of 
the Washingto n State Tri al 
Lawyers Association. Other 
new officers include: Janet 
Rice. president-elect: Maria 
Diamond. vice president west: 

Laura Jaeger, vice preside nt 
_judic ial re lations; John Bud­
long, vice pres ident leg is la­
tive; Steve Toole, second vice 
president legislative; George 
Thornton , vice pres ide nt 
membership; Brad Fulton, 
second vice president mem­
bership: Lori Haskell, vice 
president public affairs; Judy 
Massong, second vice presi­
dent public affa irs : Cheryl 
Robbins Berg, vice president 
publications; Peter Harris, 
secre tary/ treas ure r; Renee 
Paravecchio, Trial News edi­
tor-in-chief: William McGon­
agle. first congressional dis­
tri c t: Robert Zielke and 
Breean Beggs, second con­
g ress ional di s tri ct; Craig 
Schauermann, third congres­

Bob Stokes with pie 0 11 his face and Marvin Glover 
assisting i11 the cleanup. 

sional distri ct; Tim 
Mahoney and Rod 
Nelson fourth con­
gressional district: 

James S. Rogers of Seattle 
was recently honored by the 
Washington S tate Trial Law­
yers as the 1998 Trial Lawyer 
of the Year. 

Doug Spruance, 
fifth congressional 

Carmen L. Smith 

Barbara C. Sherland of 
Stoe l Ri ves LLP has been 
elected a Fellow of The Ameri­
can College of Trust and Estate 
Counsel. Sherland is a lso Di­
rector of the Probate and Trust 
Council of the Real Property, 

district: Jack Connelly. sixth 
congressional d istrict; Kevin 
Coluccio. seventh cong res­
sional district: Steve Bulzomi, 
e i.ghth congressional district; 

Probate and Trust Sectio n of the WSBA. 
Carmen L. Smith of Graham & Dunn 

PC was recently appointed by Governor 
Locke as a new member o f the State Se­
curities Advi sory Committee. 

Roger Felice, vice president 
east: Deborah Nelson-Willis. 
vice president CLE: Brenda 
Snyder. vice president CLE: 

Frank Ladenbwg. J ,: Georgia Locher. nin th con- Family Services o f King County has 
named Robert Taylor. an Assistant 
United States Attorney in the Office of 
the U.S. A llorney. as a new member of 
its Board of Directors. 

Lou Delorie. vice president develop­
ment: Rod Ray. vice president fi nance: 

gressional di stric t: Beverly 
Grant. at large: and Ted Willhite, Amer­
ican Trial Lawyers Association delegate. 

Swkes Lawrence. PS shareholders pictured leji /0 right. Rob Thoma.I. Mike Havers & Doug 
Lawrence i11 a failed a11e111p1 to tos.1 their $300 pie lll theirfom,er colleague. Roben Stokes. 

Robert Stokes. Vice President and 
Chief Litigato n Counsel for AT&T Wire­
less Services. Jnc. got a pie in the face 
during the fi rst ·'Here·s to Bob"' Pie Auc­
tion and Toss-A-Thon at Stokes Law­
rence. P.S. The event was part of Food 
Frenzy. an annual competition among Se­
attle law and CPA firms to raise food and 
funds for Food Lifeline. 

Thomas M. Fitzpatrick of S tafford 
Frey Cooper has become a member of the 
Board of Directors of the American Bar 
Association. representing Alaska. Mon­
tana. Oregon and Washington. Richard 
J. Wallis of Bogle & Gates PLLC has 
become a de legate f"or the ABA's Anti ­
trust Law Section. 

THU MBS U P to Mi ll Creek a ttorney 
Brian Phillips. who is taking a year out 
of hi s Snohom is h County practice to 
travel wi th the ABA's volunteer efforts 

Nm·e111ber 1998 • Wa.,/ii11g1011 Srwe Har N,, 11·.,· 37 



in the former Yugos lavia. He 
will work with judges and 
lawyers in Be lgrade to help 
create a more open and demo­
cratic legal strucLUre. 

Vancouver attorney Mark 
Feichtinger has been selected 
to become a rear admiral in 
the U.S. Naval Reserve. This 
seems a fittin g reward for 
someone whose legal career 
was preceded by a stint aboard Mcuy-Alice Pompu1ius Kristina C. Udall 

Perkins Coie LLP has an­
nounced that George H.G. 
Yates has joined the Business 
Transaction s Group in the 
firm 's Seattle office. The firm 
has also recently anno unced 
that Roger M. Tolbert, for­
me rl y co-director of the fi­
nance and technology prac­
tice group, has become a part­
ner in the Bellevue office. Ad­

Jodi Freudenberger ditionally, Richard R. Al-
the USS Sturgeon (yes, stur­
geon!). 

Linda Portnoy has been chosen to 
preside over the new Lake Forest Park 
Municipal Court. Portnoy is a co-author 
o f "Washington Criminal Practice in 
Courts of Li mited Jurisdic tion." 

Robin Bale and Evelyn Fielding 
Lopez have been appointed as the state's 
newest Administrative Law Judges. Bale 
is a recipient of 
the Spokane Bar 
Access to Justice 
Award, and Lo­
pez i s c urrently 
president of the 
Northwest Justice 
Project Board. 

MOVERS & 
SHAKERS 

Jeffrey M. Tho­
mas and Frank-
1 in D. Cordell 

Veronica A. Frei1as 

have been elected as partners of the firm 
at Gordon Murray Tilden in Seattle. 

New partners at S toel Rives LLP in­
c lude David P. Hattery, Laurie A. 
Smiley and Leslie S. Wallis. Timothy 
J. O'Connell has joined the firm as Of 
Counsel. New associates inc lude David 
S. Levin and Kenneth M. Odza. 

Robert F. Lopez has become a di rec­
tor at Betts. Patterson & Mines, P S. The 
firm has also promoted Kathleen A.T. 
Dassel to senior attorney. 

Mary-Alice Pomputius has jo ined 
Foste r Pepper Shefe lman PLLC as Of 
Counsel practicing inte llectual property 
and trademark law. 

William Kastner & Gibbs PLLC has 
announced that Kristina C. Udall has 
jo ined the firm as Of Counsel. Her prac­
tice involves estate planning, elder law, 
business and tax planning and charitable 
g iving matters. Also joining the rim, as 
associate is Jodi Freudenberger, who is 
also on the Board of Directors ror rhe Se-

attle/King County Humane Society. 
Thomas M. Culbertson has joined 

the Lukins &Annis, P.S. firm in Spokane, 
where he will continue to practice in busi­
ness, tax and estate planning. 

Preston Gates & Ellis LLP has added 
Mary Helen Hemmen to the Seattle of­
fice, where she will have an environmen­
tal law prac tice. 

Kimberly M. Meyers Daniel ./. Caplinger 

Susan D. Betcher now calls Seed and 
Berry LLP home. An engineer, she will 
concentrate her prac tice a t Seed and 
Berry in patent prosecutio n within the 
mechanical group. 

Alison L. Yearsley has jo ined Lane 
Powell Spears Lubersky LLP as an asso­
ciate in the product and premises liabil­
ity and insurance defense areas. Kim­
berly M. Meyers also jo ins the firm as a 
tort and employment li tigator. Veronica 
A. Freitas has also become an associate 
with the firm and will concentrate her 
practice in Lhe areas of estate plann ing 
and taxation. Daniel J. Caplinger joins 
the firm as an associate with a concen­
tration in estate p lann ing and business. 

Steven K. Meyer has j oi ned the 
Beemer & Mumma firm in Spokane. 

Thomas D. Lofton has moved his 
Washington law office to Kirkland, but 
is keeping his second offi ce in downtown 
Portland. Sounds like a killer commute, 
T homas! 
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brecht has rejoined the fi rm 
as Of Counsel. 

Keating, Bucklin & McCormac k, 
Inc., P.S. has announced that Richard B. 
Jolley has joined the firm as an associ­
ate. 

Thomas G. Morton has become a 
me mber of the Tax and Transactio ns 
Practice Group at Bogle & Gates PLLC 
in Seattle. 

Alison L. Yearsley 

Steven Bee­
ghly and Jessica 
Newman have 
j o ine d Reed 
McClure as asso­
ciates. 

Joyce J. Dil­
lon has j o ined 
Foster Pepper & 
S h efe lm a n 
PLLC as an asso­
ciate practicing 
intellectual prop­

erty law, with a concentration in copy­
right and trademark issues. 

IN MEMORIAM 

M.ichael Keyes, promi nent Spokane 
attorney who served as the first commis­
sioner for Di vision Tlu·ee of the Wash­
ington State Court of Appeals. passed 
away in July at the age of 55. Michael is 
survived by his w ife Susan and seven 
children. 

John 0. Graybeal, senio r partner at 
Graybeal, Jackson and Haley in Belle­
vue, passed away June 27, 1998, at the 
age o f 75. He was a me mber of the 
Rainier Club and The Retired Officers 
Association. He is survived by his wife, 
Janice, a son and a daughter. 

John Joseph Dodds, former attorney 
for the Army Corp of Engineers, passed 
away June 29, l 998, at the age o f 80. He 
is survived by his wife of 57 years, Mar­
gare t, two sons and three daughters. 



E_thics & The Law 
ETHICAL RESPONSIBILITY OF LAWYERS 

TO UPHOLD THE JUDICIARY 

by Barrie Althoff, WSBA Chief Disciplinary Counsel 

As guardians of the law, lawyers have a 
duty to m.aintain the integrity of the legal 
system an.d of the legal profession. This 
article looks at our ethical duty under 
Title 8 of the Rules of Professional Con­
duct (RPCs) to uphold thejudicia,y, and 
at certain other RPCs relating to our du­
ties to judges. 

INTRODUCTION 

THE RESP0NSIBtLITY of lawyers to judges 
arises from the central role of the judi­
ciary in our legal system. Judges inter­
pret and apply the laws in indi vidual ad­
judications, and, under our Con­
stitution, bal ance the powers of ' 
the executive and legislative 
branches of government. They 

obligations i11tended to maintain public 
confidence in the judiciary. This article 
first looks at RPC 8.2, relating principally 
to our duty to defend, and to refrain from 
false or reckless criticism of, judges. Our 
duty of candor to judges under RPC 3.3 
was discussed in Althoff, "EtbicaJ Re­
sponsibili ty of Candor to Judges," Wash­
ington State Bar News, October 1998, 
page 43, aJ1d thus is not further discussed 
here. The article also touches lightly on 
several other RPC provisions which re­
late to our day-to-day interactions with 
judges in Litigation. 

In exercising its powers, 

ers (usually understood to apply to attor­
ney general , prosecuting attorney and 
public defender positions, but perhaps 
also appljcable to positions such as court 
reporters, bailiffs and the like), and can­
didates for election or appointment to any 
of these positioos. Tt does not prohibit 
truthful criticism ofthem. lt does prohibit 
certain, but not all, fa lse and reckless 
statements about them. It only prohibits 
fa lse or rec kless state me nts about a 
judge's " qua lificatio ns , integri ty, o r 
record." TheABA Model Rule 8.2(a), on 
which this is based, covers only a judge's 

"qualifications or integrity"; a 
"' judge's " record" was added by 

the Was hingto n S upreme 
Court whe n it adopted the 

can balance those powers, how­
ever, only if they remain inde­
pendent of those powers. Thus. 
the Canons of Judicial Conduct 
(CJCs), which set out the ethi­

the judiciary has neither the executive 

power of the sword nor the legislative 

RPCs in 1985. 
The WSBA RPC Com­

mittee summarized this provi­
sion in its June 7, 1982, memo­
randum transmitting to the 
WSBA Board of Governors the 
Co mmittee' s fina l draft of 

power of the purse. 
cal respons ibilities of judges 
and are analogous to the RPCs '-
applicable to lawyers, provide ....__ _____________________ __,, what was ultimately to become 

in Canon 1 that "An independent aJ1d RPC B.2(A) DUTY To LIMIT our RPCs. It stated: 
honorable judiciary is indispensable to CR1nc1sM 

This Rule continues the prohibition 
justice in our society." RPC 8.2. captioned "Judic ial and Le- in DR 8_ 102(A) of making false state-

[n exercising its powers, the juruciary gal Officials," sets out three duties of ments of fact concerning the qualifi-
has neither the executive power of the lawyers to judges and public legal offi- cations of a judicial cru1didate and in 
sword nor the legislative power of the ciais. Paragraph (a) prorubits cenain false DR 8_ 102(B) against making false ac-
purse. It has only the power which ari ses or reckless criticisms of judges and oth- t· • t • d d t d cusa 10ns agarns a Ju ge an ex en s 
from public respect for and confidence ers; paragraph (b) requires lawyers who them to a holder of or a candidate for 
in the judiciary. Public confidence and are judicial candidates to comply with a "publjc legaJ o ffice." The rationaJe 
respect in the judic iary must ultimately applicable provisions of the Code of Ju- for this extens ion is that the public 
be based on the independence, integrity dicial Conduct; aJ1d paragraph (c) exhorts relies on assessments by lawyers of 
and competence of the judiciary. lawyers to defend judges from unjust the performance of holders of or can-

Lawyers, as prut of the legal profes- criticism. didates for public legal offices, and 
sion and as officers of the Court, have an RPC 8.2(a) prohibits false or reckless that false statements by a lawyer can 
obligation to maintain public confidence statements about judges and certain oth- d • bl" fid c · ti un ermme pu ,c con 1 en e 111 1e 
and respect in the judiciru-y. Furthermore, ers. It provides that a lawyer "shall not administration of justice. The Com-
because of their positions and presumed make a statement that the lawyer knows mittee agrees. The prohibition is 
greater knowledge of judges, lawyers to be false or with reckless disregru·d as couched in the language of New York 
can, by the ir conduct and words, have a to its truth or falsity concerning the quali- Times v. Sullivan and thus should 
very significant impact on the public's fications, integrity, or record of a judge, 
perception of the judiciary. adjudicatory officer or public legal of-

withstand constitutional challenge. 

The RPCs impose on lawyers various ficer, or of a candidate for election or The RPC Committee recognized that 

Opillions expressed herein are 
the awhor ·s and are not official 
WSBA positions. 

appointment to judicial or legal office." in regulating speech, the rule raised con-
The rule applies to statements about stitutional issues. A complete ban on law-

judges, adjudicatory o ffi cers (which in- yers' criticism of judges would vio late the 
eludes court commissioners and admin- constitu tion 's first amendment right of 
istrative law judges), public legal offic- freedom of speech and would be both 
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undesirable and far broader than needed. 
The lesser regulatio n of speech, namely 
prohibiting false or recklessly false state­
ments about certain matters, is much less 
restricti ve. 

A lawyer's statements about judges 
generally are constilutionally protected 
unless made with knowledge of their fa l­
sity or in reckless d isregard of their truth 
or falsity. Garrison v. Louisia11a, 379 U.S. 
64 (1964). This more limited regulation 
o f speech is usually justified on the basis 
that it upholds public confidence in the 
judiciary, but more importantly, on the 

basis that as regulated members of the 
bar, lawyers re linqu ish certain rights in 
exchange for the privilege of practic ing 
law. Further, public confidence in the ju­
diciary would li kely be equally harmed 
by attempting to limit all lawyer criticism 
of judges, since that would likely gener­
ate suspicion of the judges, as it wou ld 
by lawyers' knowingly false and reckless 
statements about judges. See Note, The 
First Amendment and Attorney Discipline 

.for Criticism of the Judiciary: Let the 
Lawyer Beware, 15 N.Ky.L.Rev. 129 
( 1988). The Mic higan Attorney Di sci-
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pline Board rej ected a rg ume nts that 
M ichigan's equivalent to Washington's 
RPC 8.2(a) impermissibly infringed on 
lawyers' free speech rights. Grievance 
Administrator v. Fieger (Mich. Atty Disc. 
Bd. No. 94-J 86GA, 9/2/97). 

Tt has been argued that the public has 
a right to informatio n about the j udiciary 
(see Note, Restrictions on Attorney Criti­
cism of the Judiciary: A Denial of First 
Amendment Rights, 56 Notre Dame 
L.Rev. 489 (1981 )), and that lawyers have 
a civic duty to inform the public of their 
assessments of judges based on their spe­
c ial knowledge of and experience with 
the competency o f judges. WSBA For­
mal Opi1lion No. 46 (1956), interpreting 
the ethical rules then in effect, for ex­
ample, asserts that " In a state like Wash­
ing ton, where judges are e lected, the bar 
has an affirmative duty to advise the lay 
public concerning the qual ifications of 
candidates so that good j udges may be 
elected and unqualified persons defeated. 
(Canon 2 of the Canons of Professional 
Ethics.)" See also Chapman, Criticism -
A Lawyer's Duty or Down.faff, 198 1 S. 
Tll.U.L.J. 437. It has also been argued that 
because of lawyers ' special knowledge of 
j udges, lawyers should be held to a higher 
standard of conduct in statements made 
about them. See Essay, Three Discussions 
r~f Legal Ethics, 126 U. Pa. L. Rev. 452 
( 1977); In re Hopewell, 507 N.W.2d 9 1 l 
(S.D. 1992). 

In any case, RPC 8.2(a) does not si­
lence lawyer criticism of judges, but only 
prohibits knowingly false, or recklessly 
false, statements, thus adopting the libel 
standard of New York Times v. Sullivan, 
376 U.S. 254 (1964). Washington's RPCs 
define the term "knowingly" as "actual 
knowledge." In lawyer discipl ine cases, 
courts have generally found the state's 
interest in protecting and defending the 
j udiciary overrid es a lawyer 's firs t 
amendment right of free speech, at least 
w here the lawyer's statements were 
knowi ngly false or reek.less. See Gentile 
v. State Bar of Nevada, 501 U.S. JOJO 
( 1991 ), and generally, the discussion of 
Model RPC 8.2 at ABA Annotated Model 
Rules of Professional Conduct (Thi rd 
Edition, 1996), p. 539-549. Further, it 
appears that RPC 8.2(a) likely prohibits 
on ly statements of fact, not opinions. See 
Standing Com.m.ittee on Discipline v. 
Yagman , 55 F.Jd 1430 (9th C ir. 1995). 
To some extent, the requirements and 
spi rit of RPC 8.2(a) can be met by law­
yers showing common sense, reserve and 
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patience in critic iz ing judges and by 
judges recogni zing they are not infall ible 
and developing thick skins. 

In In re Robert L. Hayes (Washington 
State Bar News, May 1998. p. 44), a law­
yer received two reprimands for, among 
other things, making unsubstantiated al­
legations concerning a co urt co m­
missio ner's integrity in violation ofRPC 
8.2(a). The lawyer had falsely a lleged that 
the comm issioner's ruling was biased 
because he was a fri end of opposing 
counsel. In U.S. Dis1rict Cour1 for the 
E.D. of Wa. v. Sandlin, 12 F.3d 861 (9th 
Cir. 1993) (see also Washington Stale Bar 
News, September 1994, p. 42), a lawyer 
was s uspended for six months from prac­
tice before the U.S. District Court for vio­
lating RPC 8.2(a) by recklessly accusing 
a judge and/or court reporter of tamper­
ing wi th evidence. 

RPC 8.2 ( B ): JUDICIAL 

CANDIDATES SUBJECT TO 

JUDICIAL CODE 

RPC 8.2(b) requires lawyers who are 
judicial candidates to ;'comply with the 
applicable provisions of the Code of Ju­
d icial Conduct." The most relevant of 
those provisions for purposes of thjs ar­
ticle is Canon 7(B), which governs judi­
cial campaigns. 

Section ( I )(c) of Cano n 7(B) prohib­
its judicial candidates from (i) making 
' ·pledges or promises of conduct in of­
fice other than the faithful and impartial 
performance of the duties of the office;' 
(ii ) making statements that "commit or 
appear to commit the candidate with re­
spect to cases, controversies or issues that 
are likely to come before the courts," and 
from (iii) "knowing ly misrepresenting 
the identity, qualifications, present posi­
tion or other fact concerning the candi­
date or an opponent." The Canons also 
prohibit the personal solic itation of cam­
paign contiibutions by judicial candidates 
(other than through committees). Thus, 
if a lawyer contributes to a j udge 's re­
e lectio n campai gn , the contribution 
should be to the campaign commiuee and 
not to the j udge personally; and even such 
a contribution may be inadvisable, for ex­
ample, if the lawyer has cases pending 
before the judge. 

A lawyer considering running for ju­
d icial office should become fami liar with 
the Code of Judicial Conduct. Under Rule 
1.1 (k) of the Rules for Lawyer Discipline, 
a lawyer is subject to discipline for vio­
lating that code. See the Sandlin decis ion 

above, fo r c ites to several Washington 
decisions relating to discipline arising 
from judicial candidates' statements. T he 
WSBA has concurrent j utisdict.ion with 
the Commission on Judic ia l Conduct 
over alleged violations of the Code of 
Judicial Conduct by lawyers who are suc­
cessful in their candidacy, and exclusive 
jurisdiction over lawyers w ho are not 
successful in thei r cand idacy. 

RPC 8.2(C) EXHORTATION TO 
DEFEND JUDGES 

RPC 8.2(c) provides that a " lawyer, in 

order to assist in maintaining the fair and 
independent administration of justice. 
should support and conti nue traditional 
efforts to defend judges and courts from 
unjust criticism" (emphas is added). By 
use of "should" rather than "shall ," this 
provis ion is hortatory, and no iliscipline 
will result for fai lure to comply with this 
provision. 

The provision appears to have been 
taken from a comment to Rule 8.2 of the 
ABA's Model RPCs, on which our RPCs 
generally are based. It was not a part of 
Washington's Code of Professional Re-
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sponsibility, the predecessor to our RPCs. 
Nor was it in the drafts of the then-pro­
posed RPCs submitted by the WSBA 
RPC Committee to the WSBA Board of 
Governors. lL appears to have been added 
by the Board, since it was included in the 
proposed RPCs sent by the Board to the 
Washington Supreme Court and pub­
lished for comment by the Court in the 
I 03 Wn.2d , No. 8, advance sheets. 

What are those " traditional efforts" 
which the ruJe exhorts us to continue? 
They include speaking up when the judi­
cia ry as an institution is under attack, as 
well as when individual judges are faJsely 
attacked, correcting public misinforma­
tion about the judiciary, and educating the 
public about the ro le of the judic iary and 
its need for independence. Do leaders of 
the bar, those at bar associations and those 
such as attorneys general have a more 
pronounced obligatio n to defend the ju­
diciary? Do lawyers who serve in the leg­
islature have a special duty to defend ju­
dicial independence? Is a mere exhorta­
ti on to defend the judic iary an adequate 
protection of an i11stitutioo of s uch cen­
tral importance to our legal system? To 
some extent, the exhortation of RPC 
8.2(c) to defend judges g ives meaning to 
the generali ty of our promise in our oath 
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of admission as an attorney (Admission 
to Practice Rule 5(d)) that we "wi.11 main­
tain the respect due to the courts of jus­
tice and judicial officers." See also dis­
cussion of RPC 3.5 (c) be low. 

When the A BA fi rst adopted its Model 
RPCs, the ABA Judic ia l Administration 
Division published a program to imple­
ment its comme nt to Mode l RPC 8.2. 
Unjust Criticism of Judges: Model Pro­
gram Outline fo r State and Local Bar 
Meet Inaccurate or Unjust Criticism of 
Judges and Courts ( 1986), available as 
Appendix B to ABA, An Independent 
Judicia ,y: Report of the Commission on 
Separation of Powers and Judicial Inde­
pendence ( 1997). It recommended that 
the bar should respond publicly to attacks 
on a judge only if (1 ) the artack is a pub­
lic comment and is an unwarranted or 
unjust attack on a j udge in a pending case, 
or (2) d1e attack is unwarranted or unjust 
and may adversely affect the administra­
tion of justice. The model program notes 
that generally judges are not in a posi­
tio n to defend themselves since the pub­
lic is like ly to view such defense as mere 
self-defense and lacking in credibility, 
and since any self-defense may interfere 
wi th pending litigation and mere ly en­
courage those who seek to contro l the 
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judiciary throug h in timidation. 

OTHER DUTIES TO JUDGES 

Even if a lawyer's statement or c riti­
c ism of a judge or public legal officer is 
not kJ10wing ly false or made recklessly, 
or does not pertain to the judge's "quali­
ficatioDs, integrity, or record," and thus 
is not prohibited by RPC 8.2(a), it may 
st ill subject the lawyer to discipline un­
der other RPCs. 

A lawyer's statements or conduct may, 
ror example, violate RPC 3.5(c), which 
proscribes "conduct intended to disrupt 
a tribunal," or RPC 3.6(a), which prohib­
its a lawyer from maki ng extrajudicial 
statements which the lawyer "knows or 
reasonably should know" "will have a 
substantial like lihood of mate1ially preju­
dicing an adjudicative proceeding," or 
RPC 8.4, which prohibits "conduct that 
is prejudic ia l to the administration of jus­
tice." Besides subjecting the lawyer to 
discipline under d1ese various RPC pro­
visions, such conduct, whether or not also 
violative of RPC 8.2(a), may, if made in 
the course ofl egal proceedings, also sub­
ject the lawyer to the court's contempt 
power. 

In In re Michael W Smi1h (Washing­
ton State Bar News, February 1998), a 
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lawyer was reprimanded for, among other 
things, di scourteous and disrespectful 
conduc t v io lating RPC 3 .5(c), RPC 
8.4(d), and the Oath of Attorney, for con­
duct described by the court in State v. 
Garrett, 124 Wn.2d 504,522 ( 1994). The 
court concluded that the defense counsel 
was " boorish, contemptuous, discourte­
ous, disrespectful , inso lent, obdurate, 
obnoxious, offensive, rude and uncouth" 
and was "disrespectful, abusive, 
antagonistic and insulting in to- / 

should no tify opposing counsel of the 
event. For administrative law judges, the 
practical aspects of such communications 
may be more difficult. For example, since 
often they have no support staff, yet they 
need to schedule conferences and status 
meetings, they may contact the lawyer 
directly, but they should seek to simulta­
neously include lawyers from each side. 

Obviously a lawyer may not attempt 

maintain that independence. The duties 
include limiting criticism of j udges to 
truthful criticism, defending the judiciary 
from unjust attacks, and taking steps to 
assure the proper functioning of the ju­
dicial system. Lawyers have not on ly an 
ethical obligation to support the judiciary, 
but also a very practical reason: without 
an independent judiciary, there cannot be 
an independent bar. 

tal disregard for the respect due 
the court." 

In In re Larvadian, 664 S. 2d 
395 (LA 1995), a lawyer was 
suspended from practice for 
three months for attacking the 
integrity of a distric t court judge 

Obviously a lawyer may not attempt 

to influence the judge by offering gifts 

or loans, and, if a judge solicits gifts or 

by accusing him of being racist 
loans, the lawyer may not agree. 

and cursing him in the court- .,_ 
room. [n Prucker v. Statewide -----------------------

D isciplinar_y Notices 

The fo llowing notices of im­
position of disciplinary sanc­
tions and actions are published 
pursuant to Rule I 1.2(c)(4) of 
the Supreme Court 's Ru les for 
Lawyer Discipl ine, and pursu­
ant to the February 18, 1995 
pol icy statement of the WSBA 
Board of Governors. 

Grievance Committee, No. CV94-054-
l 4-36 (Conn. Superior Ct, June 9, 1995), 
a lawyer 's comment to a judge that " this 
is bullshit" was found to be profanity dis­
ruptive of the legal process. 

A lawyer's conduct, as opposed to 
state ments, as it relates to judges is also 
subject to ethical restraints. These include 
our RPC 3. 1 duty not to bring or defend 
lawsuits or issues on a frivolous basis; 
our RPC 3.2 duty to use reasonable ef­
forts to expedite litigati on "consistent 
with the interests of the client" and our 
RPC 3.5 duty not to seek to influence a 
judge or fact finder by prohibited means 
(including ex parte contacts and disrup­
tive conduct). RPC 3.5 prohibi ts a law-
yer from (a) seeking to influence a judge 
(or a j uror or prospective juror) by means 
not permitted by law, (b) from commu­
nicating ex parte with such a person, or 
(c) from engaging in conduct in tended to 
disrupt a proceeding. In each case, the 
rule seeks to protect the judiciary from 
improper influences, communications 
and conduct which would diminish its 
ability to act impartially. 

A lawyer generally may not commu­
nicate ex parte with the judge, but may 
communicate with the judge on any mat­
ter that is unrelated to and remote from 
any matter pending before the judge. The 
test is whether the communicatioll has the 
possibility or appearance of influencing 
the outcome of the case. It does not mat­
ter whethe r the lawyer or the judge ini­
tiates the communication ; if it is the 
judge, the lawyer needs to decline to par-
tic ipate and the lawyer or the judge 

to innue nce the judge by offering g ifts 
or loans, and, if a judge solicits gifts or 
loans, the lawyer may not agree. This 
does not mean, however, that the lawyer 
cannot participate in normal social hos­
pitali ty of social dinners, birthday gifts, 
a nd o the r ite ms of sm a ll moneta ry 
amount so long as they are not intended 
to influence the judge. Common sense is 
obviously needed. 

CONCLUSION 

The role of an independe nt judiciary is 
central in our legal system. Lawyers have 
important eth ical respons ibi li ties to help 

DISBARRED 

James A. Graettinger (WSBA No. 
14975, admitted 1985), forme rl y of 
Wenatchee, has been disbarred pursuant 
to a stipulation for discipline approved 
by the Supreme Court effective Septem­
ber 11, 1998. In the st ipulation, Mr. 
Graettinger admitted he had knowingly 
forged the signature of a U.S. Bankruptcy 
Court Judge. 

In October 1997, the United S tates 
Attorney 's Office fil ed a one-count in­
formation in the Federal Distric t Court 
for the Eastern District o f Washington 

HAYNE, 
Fox~BowMAN 

congratulates our former 
partner, Doug Cowan, on the 
formation of the Cowan Law Firm, 
where he will continue to emphasize 
defense of DU/s. We wish him 
success in his new endeavor. 
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c harging Graetti nger with the fe lony 
cri me or fo rging a Federa l Jud ic ial 
Officer's signature, 18 U.S.C. §505. He 
pied guil ty and was sentenced to three 
years' probation, 150 hou rs of commu­
nity service, and agreed to pay $5,448 in 
resLitution to certain persons. 

Tn the st ipulation, Graett inger also 
admitted that he had deceived cl ients 
about the status or the ir cases; had cre­
ated fictitious documents containing 
forged signatures and/or the letterhead of 
a Bankruptcy Judge, a Superior Court 
Judge, a Superior Court Commissioner, 
an opposing party and an opposing coun­
sel; and that he had failed to diligently 
pursue clients' cases. 

Graettinger stipu lated that the Bar 
Association had sufficient evidence to 
meet its burden of proving by a clear pre­
ponderance that his conduct violated RPC 
1.3 (lack of reasonable d iligence); RPC 
1.4 (duty to keep client reasonably in­
fo rmed); RPC 8.4(b), which prohibits a 
lawyer from engaging in a criminal act 
that reflects adversely on the lawyer's 
honesty or trustworthiness; RPC 8.4(c), 
which prohibits a lawyer from engaging 
in acts involving dishonesty, fraud, de­
ceit or misrepresentation; RPC 8.4(d) 
(engaging in conduct prejudicial to the 
administratio n of justice); and RLD 
1.1 (a), whic h prohibits a lawyer from 
committing acts which involve moral tur­
pitude or which renect disregard for the 
rule of law. He also stipulated that the 
Bar Associati on had sufficient evidence 
to meet its burden of proving that he vio-

lated RLD l. l (p) by engaging in conduct 
demonstrating unfitness to practice law. 

Erik S. Bakke of Wenatc hee repre­
sented Graettinger. Discipl inary Counse l 
Les lie Ching Allen represented the Bar 
Association. 

Claude K. lrwin, Jr. (WSBA No. 5206, 
admi tted 1973), of Verndale. Washing ton, 
has been disbarred by order of the Su­
preme Court effectiveApri l 29, 1998, fol ­
lowing a default d isciplinary hearing. The 
di scipline is based upon his handling of 
a probate action and mishandling of es­
tate funds, in violation of RPCs 1.4 (a) 
and (b), J.7 (b), 1.8 (a), I. 14 (c) (2), 7. I 
(a) and (b), and 8.4 (b) and (c). 

Ln 1992, Irwin filed a probate action, 
opening the Estate of Mary Rock ("the 
Estate"), on behalf of the Estate's per­
sona l representative. While the Estate 
was in probate, frwin instructed the per­
sonal representative to turn over the fu nds 
in the Estate accoun t, stating that he 
would re- invest the Estate's liquid funds 
" in real estate" to obtain a higher re turn 
than bank interest. A t Irwin's di rection, 
his offi ce staff directly liquidated all the 
non-cash Es tate assets, excluding the 
decedent's residence, and deposited the 
proceeds into an IOLTA trust account. 
lrwin then transferred virtually a ll the liq­
uidated proceeds of the Estate (approxi­
mate ly $347,000) from the IOLTA ac­
count to two corporations, Ivy Develop­
ment Corporation and Powderhorn Ridge 
Ranch, Jnc., via unsecured promissory 
notes payable to the Estate's personal rep-
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resentative. Jrwin was a parti al owner, 
officer and board member of both corpo­
rations. The Estate's personal represen­
tative never received the promissory 
notes and was never informed that the 
Estate's funds had been invested in two 
corporations in which Irwin had a per­
sonal interest. [rwin then mis led the 
Estate's benefic iaries about the invest­
ments and about the cause for delays in 
closing the Estate and distributing the 
assets. In response to the beneficiaries· 
complaints about the delays, Irwin trans­
ferred a portion of the funds back from 
Ivy Development Corporation into his 
IOLTA account and made partial distri­
butions to the beneficiaries. Irwin never 
made fu ll distribution to the beneficia­
ries and did not c lose the Estate. 

The Hearing Officer was David A. 
Thorner, Yakima. Discipl inary Counsel 
Jean Kel ley McE!roy represented the Bar 
Association. 

SUSPENDED 

Wade R. Dan n (WSBA No. 7552, ad­
mitted 1973), of Seattle and Bellingham, 
has been suspended from the practice of 
law for one year following a Supreme 
Court opinion issued August 13, 1998. 
The discipline is based upon Dann 's mis­
representation to fo ur d iffere nt clients 
concerning which lawyers and firm em­
ployees worked on their cases. 

In 1990, while a partner at Ulin, Dann 
and Lambe, Dann switched his initials on 
bill ing statements for those of an associ­
ate and claimed the associate's work as 
his own on two different cases. Dann jus­
tified his actions by claiming that he had 
reviewed the associate's work o r had 
done similar work, and was saving the 
clients money by deleting the associate 's 
time. He had no contemporaneous time 
records supporting that he had done any 
work on these cases. 

In 1992, w hile a partne r at Dann 
G reenberg Radder, Dann switched the 
initia ls of paraprofessio nals who had 
worked on two d ifferent cases so that the 
clients were in.isled as to who had per­
formed the work . In one instance, a cli­
ent asked that a particular paraprofes­
sional work on his case, but the requested 
person was unavailable and another para­
professional worked on the case. Dann 
switched the initials on the bi lling state­
ments so it appeared that the person the 
c lient had requested work on the case in 
fact did so. In a second instance, a clienl 
asked that a particular paraprofessional 



not work on his case. Dann be lieved that 
that paraprofessional was the most qual i­
fied to do the work, and placed that per­
son on the case. He switched the initials 
on the billing statements so iL appeared 
that the work had been performed by one 
of the firm 's partners . 

Dann's conduct violated RPC 8.4(c), 
which prohibits d ishonest conduct. 

Kurt Bulmer represented Dann at the 
hear ing, and wi th David Swartling before 
the Supreme Court. Disciplinary Coun­
sel Dav id Cluxton and Lisa Crawford 
represented the Bar Association at the 
hearing. and Disciplinary Counsel Joanne 
Abelson represented the Bar Association 
before the Supreme Court. 

James J. B rown. III (W SBA No. 
14945, admi tted May 1985) was ordered 
suspended From the practice of law for 
one year and placed on probation for fi ve 
years effective September 9, 1998 by or­
der of the Washington State Supreme 
Court. 

The discipline imposed was recipro­
cal to Brown's suspension in the State of 
Cali fornia. By o rder of the S ta te Bar 
Court o f the State Bar of California fil ed 
on April 15, 1998, Brown was suspended 
from the practice of law for fi ve years. 
execution stayed, and placed on proba­
tion for fi ve years on conditions that he 
be actually suspended from the practice 
of law for one year and until he makes 
certain restitution. Brown stipulated to 
the disposition and to findings that he was 
convicted of one count of felony spousal 
battery, that he was convicted of four 
felony counts for the unauthorized prac­
tice of law, that he shared legal fees with 
a person not licensed to practice law, that 
he fa iled to competently perform legal 
services for several c lients, and that he 
failed to provide cl ients with accountings 
of attorneys fees and of settlement pro­
ceeds. 

Brown d id not respond to the Wash­
ington State Supreme Court's order is­
sued pursuant to Rule 12.6 of the Rules 
for Lawyer Discipl ine, which di rected 
him to in form the court of any claim that 
the imposition of identical discipline in 
this state would be unwarranted and. if 
so. the reasons therefore. Di scipl inary 
Counsel Felice P. Congalton represented 
the Bar Association. 

Ro nald K. Schaffne r (WSBA No. 
15506, admitted November 1985) was 
ordered suspended from the practice of 

law for two years effective September 11, 
1998 by order of the Washington State 
Supreme Court. 

The discipline imposed was recipro­
cal to Schaffner's suspension in the State 
o f Oregon . By order of the Supreme 
Court of the State o f Oregon dated June 
26, I 997, Schaffner received a two-year 
suspension from the practice of law in 
Oregon. Schaffner was accused of neglect 
of client matters. He was disciplined pre­
viously for s imilar misconduct. 

By an opinion dated December 1, 
1997. a Trial Panel of the Disciplinary 
Board of the Oregon State Bar found that 
Schaffner had neglected ano ther client 
matte r. The Trial Pane l recommended 
that Schaffner be disban-ed. ln response 
to the recommendation, Schaffner sub­
mitted a Form B Resignation to the Su­
preme Court of the S tate of Oregon. As 
Schaffner's res ignation was accepted, 
d iscipline was not imposed. 

Schaffner did not respond to the Wash­
ington State Supreme Court's order is­
sued pursuant to Rule J 2.6 of the Rules 
for Lawyer Discipline, whic h di rected 
him to inform the court of any claim that 
the imposition of identical discipline in 
this state would be unwarranted and, if 
so, the reasons therefore . The Bar Asso-

ciation was represented by Disciplinary 
Counsel Felice P. Congalton. 

REPRIMANDED 

B radley R. M arshall (WSBA No. 
15830. admitted 1986), of Seattle, has 
been reprimanded pursuant LO the Disci­
plinary Board 's March 27. 1997 order, 
entered after a discip.l inary hearing. The 
discipl ine is based upon MarshaU 's han­
dling of a case in which he instructed a 
member of his office staff to sign two dec­
larations without the declarants' permis­
sion and to emulate the declarants ' sig­
natures . Without making any notation 
that the declarants had not signed these 
declarations, Marshall fi led these decla­
rations with the court. These actions v io­
lated RPC 3.3 (a)( I) and (a)(4), RPC 4. 1 
(a), RPC 5.3, and RPC 8.4 (a), (c), and 
(d). 

Marsha1J·s cl ient 's case had been dis­
missed on a summary judgment motion 
in part because declarations submi tted by 
the client and another witness were not 
in the proper form. Marshall had his staff 
prepare amended declarations for his clj­
ent and the wi tness, so the declarations 
would meet the require ments of Ci vi l 
Rule 56, but d.id no t change Lhc substance 
of two declarations previously signed by 
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the declarants. He later instrncted his staff 
to sign the two declarations and to emu­
late the signatures of bis client and the 
witness. He knowingly filed the declara­
tions with the false signatures in support 
of a motion fo r reconsideration of an or­
der. There were no notations o n the dec­
laratio ns to indicate that the declarants 
had not signed them, and Marshall did 
not inform opposing counsel or the judge 
that the declarants had not s ig ned the 
declarations. Although Marshall di rected 
his staff to improperly sign declarations, 
he would not accept perso nal responsi­
bility for the improper signatures or sub­
mitti ng false information to the court. 

The Hearing Officer was C. Bradford 
Cattle of Everett. Kurt Bulmer of Seattle 
represented the Respondent. Disciplinary 
Counsel Anne Seidel and Jean Kell ey 
McElroy represented the Bar Associa­
tion. 

Camille H. Jescavage (WSBA No. 
16784, admitted 1987), formerly of Clin­
ton, Island County, has been reprimanded 
for ass isting the unauthorized practice of 
law, pursuan t to a stipulation for disci­
pline approved by order of the Disciplin­
ary Board entered on July 28, 1998. 

Jescavage a llowed her name to be 

used on the le tterhead of Acc ident and 
Medical Investigations ("AMf"), a for­
profit corporation. She filed certa in com­
plaints or other court papers on behalf of 
AMI clients. She was employed by a 11011-

lawyer, AMI's president and owner Dick 
McClellan. McCle llan subsequently pied 
guilty to federal mail fraud and was or­
der ed to pay more than $200,000 in res­
titution to AMI victims, who did not re­
ceive promised settlement funds . 

Jescavage stipula ted that her conduct 
vio lated 5.5 (b) (ass isting the unautho­
rized practice of law), RPC and 5.4(d) 
(practicing in a fo r-profi t corporation 
with a non lawyer), and RLD l.l (e) (per­
m itting her name lo be used as a lawyer 
by another person who is not a lawyer), 
and subjec ts her to discipline under RLD 
1.1 ( i) . 

Don G. Danie l represented Respon­
dent. Disciplinary Counsel L inda B. E ide 
represented the Bar Associati on. 

John W. Schmidtke (W SBA No. 
1330 I, admitted 1983), of Hawaii, has 
been reprimanded by the Supre me Court 
effective May 12, 1998. By order entered 
November 20, 1997, the Discipli nary 
Board of the H awaii S upreme Court or­
dered that Schmidtke receive a public 
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reprimand for misconduct found by a 
hearing officer afte r a d iscipl inary hear­
ing. By order dated May 12, 1998, pur­
suant to RLD 12.6, the Supreme Court 
of Washington reciprocated discipline as 
imposed by the Public Order of the Dis­
c iplinary Board of the Hawaii Supreme 
Court. The reciprocal discipline is based 
upon Schmidtke's dealiDgs wi th a witness 
in a child custody matter. 

Schmidtke 's discipline resulted from 
his proffering copies of sexually explici t 
photographs of a witness to that w itness 
outside of court, while requesting that she 
stay out of the child custody proceedings. 
Schmidtke 's actions violated the Hawaii 
Rules of Professional Conduct Rule 3.4 
(h) (a lawyer shall not request a person 
other than a c lient to refrain fro m volun­
tari ly giving re levant information to an­
other party). 

Respondent represented himself. Dis­
c iplinary Counsel Jean Kelley McElroy 
represented the Bar Association . 

CENSURED 

M. Fred Weedo n (WSBA No. 3413, 
admitted 1970), of Lopez, has been cen­
sured pursuant to a stipulation for d isci­
pline approved by the Disciplinary Board 
on July 28, 1998. The discipl ine is based 
upon his conduct with respect to a real 
estate u·ansaction and subsequent litiga­
tio n. 

In September J 989, Weedon acted as 
the independent closing agent for the pur­
chase and sale of a residentia l waterfront 
property on Lopez Tsland cons isting of a 
house and land adjacent to the seller 's 
commercia l property. The residentiaJ pur­
chasers did not intend to purchase the 
seller 's commercia l prope1ty, but did in­
tend to purchase the entire cove, which 
they believed was part of the property 
they purchased. 

In October 1990, the residentia l pur­
chasers became concerned tha t thei r 
deed 's legal descrip tion inc luded the 
commercial property. They consulted 
Weedon, who eventua lly ascertained the 
title company had made a mistake regard­
ing the legal description of the property. 
According to Weedon, he cons idered the 
error a scrivener's error. Weedo n advised 
the purchasers of the mistaken legal de­
scription and asked if they wanted him 
to correct or refonn the deed. They re­
sponded that they would hire counsel to 
protect the ir interests, and, in fact, did so. 
Weedon began representing the sellers 
sho rtly thereafte r. 



Accord.ing to Weedon, he advised Lhe 
purchasers' lawyer that the way to cor­
rect the prob.le m was to re-record the 
deed. Although Weedon did nol receive 
pe,m ission to do so, on January 24, 1991 , 
he filed a "correc tion deed," which 
changed the legal description of the prop­
erty, decreasing its size and waterfront 
footage. The purchasers and their lawyer 
maint~in that Weedon did nol tell them 
of Lhis action unti l months later; Weedon 
maintains he told the lawyer within a few 
days. 

In Ap1il 1991 , the sellers sold their 
commercial property to a third party. This 
property also had been conveyed to the 
res idential purchasers according to the 
September 1989 deed. and was the sub­
ject of the correction deed. Weedon acted 
as an independent closing agent in this 
transaction. He notified the residential 
purchasers' lawyer of the sale after i t 
closed. 

In December 199 1, the residential pur­
chasers sued Weedon, the sellers, the 
third party purchasers, the title company 
and others. Tn April 1993, the parti es 
mediated a settlement, which was con­
firmed by court order on July 17, 1995. 
The order stated, among other things, that 
Weedon "shall" deposit $7.000 into the 
court registry, after which time he would 
be dismissed with prejudice. On August 
7 . 1995, Weedon obtained an ex parte 
order which provided that he would be 
entitled to be dismissed upon his payment 
of $7,000 into the court registry, but did 

The admonition is based upon Aber­
nethy's neglect of a criminal appeal, in 
violation of RPC 1.3, and his failure to 
communicate with his client regarding 
the slatus of the appeal , in violation of 
RPC 1.4. 

Abernethy represented a criminal de­
fendant on an assault charge, the subse-
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vide the purchasers' lawyer with notice 
that he was seeking the ex parle order, 
and never advised him that he obtained 
it. He did not pay the funds into the court 
registry until September 1997, after he 
received a letter from bar counsel opin­
ing that his actions constituted an eth ical 
violati on. 

Weedon's conduct violated RPC 4.4, 
which prohibits a lawyer from burden­
ing third parties, and RPC 3.5(b), which 
prohibits a lawyer from improperly us­
ing ex pa rte proceedings. 

William Bergsten represented Weed­
on. Di sciplinary Counsel Joanne S. 
Abelson represented the Bar Association. 

ADMONISHED 

Ronald P. Abe rne thy (WSBA No. 
14239, admitted 1984), of Seattle, has 
been ordered admonished by a Review 
Committee of the Disciplinary Board. 
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aware that the "Three S trikes" law was 
relatively new, and there were several 
challenges to it a lready before the Su­
preme Court. 

Following the Supreme Court's de­
cision in the first major "Three Strikes" 
case, Abernethy determined that his cli­
ent no longer had any valid appellate is­
sues. Consequently, he did not file a brief, 
but did not withdraw either. The client 
did not agree with the decision to aban­
don the appeal. 

Abernethy was aware that Anders v. 
California, 386 U.S. 738, 87 S.Ct. 1396, 

18 L.Ed.2d 493 (1967), req uires a court­
appointed criminal defense attorney who 
does not believe his cl ient's appeal has 
merit to nevertheless file a brief raising 
all possible appeal issues accompanied 
by his request to w ithdraw from the case. 
Abernethy neglected to do anything. T he 
Court of Appeals dismissed the client's 
appeal for failure to prosecute. 

Respondent Abernethy represented 
himsel f. Disciplinary Counsel Sachia l. 
Stonefeld represented the Bar Association. 

Robert J. Hall (WSBA No. 3387, ad-
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OCTO B ER 16 DEFENSE TRIAL TACTICS 

Westin Ho tel, Seattle 

NOVEMBER 5 SPOKANE INSURANCE LAW 
Ridpath Hote l 

NOVEMBER 6 SEATTLE INSURANCE LAW 
Washington Convention Center 

DEC EMBER 11 ETHICS SEMINAR 
College Club, Seattle 

1999 SEMINARS 
FEBRUARY 19 SW WASHINGTON SEMINAR 

Vancouver, WA 

MARC H 4-7 "SUNBREAK SEMINAR" 
Scottsdale, AZ 

A PRIL 23 SPRING SEMINAR 

MAY 6 CENTRAL WA SEMINAR 
Yakima 

JU LY 22-25 AN NUAL CONVENTION 
Whistler, B. C. 

Washington Defense Trial Lawyers, a statewide organization of over 675 civil defense 
attorneys, offering these seminars and other programs. Call Nora Tabler at (206) 
521-6559 or visit web site at: http://www.wdtl.org. for more information. 

ot your friend. 
It doesn't help you win cases, keep your clients or your sanity. 
The Affiliates, on the other hand, can. 
From appellate and bankruptcy lo real estate and taxation, The Afjilia1es is your source for 
automated litigation support teams, project attorneys. project learns. paralegals. even case clerks. 
We are experienced legal stalling specialists who speak your language. 
When your firm needs exceptional professionals who can keep the confusion at bay, 
call TlteA[filiates i' A 

1 (206) 749-9460 THE_L-{FIIJATES® 
The Le~ Stattmo DMslon ol R:>t>en Half lntematfooal Irie. 
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mitted 1956), of Seattle, has been ordered 
admonished by a Review Committee of 
the Disciplinary Board. The admonitio n 
is based upon Hal l's neg lect of a probate 
matter, in viola tion of RPC 1.3. 

Hall drafted a will that established 
monthly distributions to two hei rs. Fo l­
lowing the testator's death, the personal 
representative (P.R.) made the monthly 
d istributions until h is own death in June 
1994. Hall served as the lawyer for the 
P.R. and the es tate . In July 1994, Hall 
informed one of the hei1·s that the P.R. 
had died, and agreed to pe tition the court 
for the appo intment of a successor P.R. 
HaU was aware that the heirs desired a 
q uick resolut ion so that the monthly dis­
tributions would not be interrupted. 

The he irs fi led a g rievance against 
Hall in November 1995 because no suc­
cessor P.R. had been appointed. In April 
1996, Hall agreed to expeditious ly seek 
a successor P.R. Hal l took no further ac­
tion on the case. In January 1997 , the 
heirs hi red a new lawyer and quickly ob­
tained an order appointing a successor P.R. 

Respondent Hall represented himself. 
Discipl inary Counsel Sach.i a 1. Stonefeld 
represented the Bar Association. 

Ric hard H . Be nedett i (WS BA No. 
6330, admitted l975), of Tacoma, has 
been ordered admonished by a Review 
Committee of the Disciplinary Board ef­
fective March 16, I 998. T he admonition 
is based upon Benedetti 's failure to timely 
advise his client, the plai ntiff in a per­
so nal injury claim, of hi s fi rm's repre­
sentation of the de fendant's ins urance 
company in other matters . The admoni­
tion was also based upon Benedetti 's fail­
ure to obtain his client's written waiver 
of the potential connict of interest and 
consent to his continued representation. 
Benedeui's condnct vio lated RPC 1.7(a) 
and RPC I .7(b). 

In response to the issues raised by this 
case, Benede tti 's firm took corrective 
measures and reviewed all ex isting cases 
where potential confl icts may have ex­
isted, made fu ll disclosures to the appro­
priate clients, and created or corrected 
wri tten records. Furthermore, the firm 
inst ituted a policy req uiring a client' s 
wri tten waiver or consent in writing at 
the outset of representa tion should simi­
lar situations arise in the future. 

Be nedetti was represented by Kurt 
Bulmer. Marsha Matsumoto represented 
the Bai· Association. 



State 5ar Highlights 
Award Winners 
Congratulations to two WSBA staff members, Executive Directo r Jan 
Michels and Director of Lawyer Services Barbara Harper. 

Jan was honored by the Washington Association of County Officials with a 
Distinguished Service Award. The award was presented at their annual 
meeting, held in Wenatchee. Prior to joining the WSBA this past April , Jan 
was Di1·ector and Superior Court C lerk of the King County Department of 
Judi cial Administration, and served as President of the Washington Associa­
tion of County Officials. 

At the Legal Profession Assistance Conference held in Montreal, Barbara 
was presented with the John A. Mcdonald QC & James B. Cushman Memo­
rial Award for Outstanding Contributions to Lawyer Assistance Programs. 
Barbara was recognized for "her leadership and expertise ... matched by her 
k.ind and gentle guidance," and the WSBA's Lawyer Assistance Program was 
acknowledged as one of the finest in North America. 

RIGHT: The WSBA 's 
Margaret Morgan (left) 
accepts the "Best 
Program Award of 
Professional 
Excellence," presented 
by the Association of 
Continuing Legal 
Education 
Adminislrators 
(A CLEA ) at ils 
conference in Toronro. 

Resources 
Annual WSBA Membership Directory (published every May) 

The 1998-99 Resources membership directory is now on sale for half-price: 

$8.15 - WSBA members in-state 
$7.50 - WSBA members out-of-state 

$17.38 - non-WSBA members in-state 
$16.00 - non-WSBA members out-of-state 

To order, send a letter request with check payment (to WSBA; payment must 
accompany order): 

Washington State Bar Association 
attn: Order Processing 
2101 Fourth Avenue, Fourth Floor 
Seattle, WA 98121-2330 

Questions? Call 206-727-8213. 

NOTICE: The Washington State Access to Justice Boa1d is in the 
process of evaluating the implementation to date of its Plan for the 
Delivery of Civil Legal Sen1ices to Low Income People in Washington 
State. We encourage your comments and feedback. Information is 
available by contacting Sharlene Steele at 206-727-8262 or 
sharlene@wsba.org, or by visiting www.ejc.org. There also will be two 
public meetings: November 20 in Spokane and December 4 in Seattle. 
Thank you for your interest and support. 

Congratulations! 
New Admittees to the Bar from 
the Summer 1998 WSBA Exam: 

A 
Abbo11, Gregory B., Seattle . WA 
Abrahamso n, Michael Everett, Sea11le, WA 
Adams. Ma11hew Hyrum. Yakima. WA 
Addicoll, D. Christ ian. Seattle, WA 
Alai ly. Rima Jamil. Appleton, WI 
Allen, Alexander Thomas. Seat1le , WA 
Allred, Chad, Renton. WA 
Allred, Li sa R., Moscow, ID 
Anderso n. Dianna L. Tenino, WA 
Anderson, Erik B. , Seaule, WA 
Anderso n, Isaac Abram. Si lverdale. WA 
Anderson, Kristi S .. Ames. IA 
Anderson, Stephanie. Mercer Is land. WA 
Andrews, John Steven. Sea11le. WA 
Andrews. Katharine Maria, Mountlake 

Te rrace. WA 
Ankney, Angela D., Kirkland, WA 
Arnold, Andrew Peter. Sea11le. WA 
Ashbaugh, Denise L .. Seattle. WA 
Asplund. Jill E., Rento n. WA 
AusteU, Randi J., Bothe ll, WA 
Ayers, Gerrit Jonathan. Tacoma, WA 

B 
Bailey, Robert A., Alexandria VA 
Baker, Gabrie l, Seallle, WA 
Balasubramani, Venkat. Sea11le, WA 
Baldwin. Tho mas Alan Jr .. Puyallup. WA 
Ballinger. Kristin E .. Sea11le. WA 
Bamford. Kristen M., Auburn , WA 
Barbosa. No rman Mcintosh. Seattle. WA 
Barker. William Wesley, Seattle, WA 
Barrell. Jeannie Antoinene, Spokane. WA 
Barry-Smith, Andrea C .. Weston. MA 
Banfeld, Esther C., Seat1le, WA 
Bartley, Ava Eldress. Tigard. OR 
Bartolella. Do minic M .. Spokane. WA 
Bayer, Jenn ifer D., Lacey. WA 
Beale. Laurie K .. Vashon, WA 
Beckerman, Sarah. Bellevue . WA 
Beer, Cliften Duncan, Seallle. WA 
Beer. Tiffany Townsend. Seallle. WA 
Bennett. Robert Carl. Tacoma. WA 
Berger. Kris tin. Sea11le. WA 
Bergland , Kerri Ann. Kent. WA 
Betcher, Susan Denise, Seallle. WA 
Betz, David Farley, Sea11le, WA 
Bielefi eld, Be th Anne . Spo kane, WA 
Black. Neal Dean. Kirkland. WA 
Blazy, Kelly Grace. Tacoma, WA 
Bledsoe, Jim A .. Spokane. WA 
Blendinger, Jill. Lake Oswego. OR 
Blo mgren, John August. Lynnwood. WA 
Blotch, Alan T.. Kingston. WA 
Bo ksenbaum. Lisa Sue. Redmond, WA 
Bo nds, Re nee T .. Federal Way, WA 
Bo nini. George Edward, Seallle. WA 
Bostwick, Jarrell Todd, Seall le, WA 
Bowman, David Michael, Sea11le, WA 
Bracken, Sean Paul , Spokane. WA 
Bradley. R. Doug las, Seaule. WA 
Brandt, Tracy Sue, S po kane. WA 
Branum. Kyle L., Searrle. WA 
Broadhead, Roxane. S pokane. WA 
Brodsky, Michael P., Mukilteo. WA 
Brown. Sandra Lee, Seattle. WA 
Buchanan, Jacqueline Jean, Pac ific. WA 
Buchanan. John Owen. Washington. DC 
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Burgess. Heather L.. El Paso . TX 
Burke. Maureen D .. Seattle, WA 
Burke, Michael E . IV. Bellevue. WA 
Burnell, David Turner, Bellevue, WA 
Buller, John Kenneth, Seattle, WA 
Butler. Stephen James. Seatt le, WA 

C 
Cai. Rongwe i, Sealtle. WA 
Calandrillo. Steve P., Seattle. WA 
Caldwell , Robert N .• Seattle. WA 
Cal ligan, M ichael D .. Arcata, CA 
Callison. Kathleen, Tumwater, WA 
Canfie ld, Damon Hooper, Tacoma, WA 
Capener, Jeffery Howard, McMinnville. OR 
Capl inger, Daniel James, Seattle, WA 
Carleton , Eva J., Gig Harbor. WA 
Carroll, Kelline A., Issaquah, WA 
Carver, Mary Gail, Buckley, WA 
Cason, Christopher M., Issaquah, WA 
Celotti, Jauice L., Orange. CA 
Cerda, Victor, Seattle, WA 
Chan, Priscilla To-Yin. Lakewood, WA 
Chenaur, Angel, A uburn, WA 
Christiansen, William Terry II, Issaquah. WA 
Chung, Janel Shirley. Seattle. WA 
Clare, Mary Christine, Seattle, WA 
Clark, Jane Elizabeth, Seattle, WA 
Clark, John D., Issaquah, WA 
Clark, Sara M., Seattle, WA 
Clarke, William W. , Auburn, WA 
Clemans, Warren Michael , Seattle, WA 
Clifford, Khanna S., Toppenish , WA 
Cody, Gregory L.. Seattle, WA 
Coffing, Curtis Brian. Seattle, WA 
Coker, Christopher John, Lacey, WA 
Collins. Scott M ichael , Seattle, WA 
Cohhurst, Lau ra Ann, Seattle, WA 
Conway. Dianne Kathleen. Tacoma, WA 
Cook, Ju lie Dee, Bellevue, WA 
Cook, Patrick C.. Edmonds, WA 
Cook, Vaughn Graham Takao, Seattle. WA 
Cooper. Noelle E., Bainbridge Island. WA 
Cords. Danshera. Tacoma, WA 
Costeck , Ro nald And rew Malcolm. 

Seattle, WA 
Cotten, Marya N., Ketchi kan, AK 
Cotlnair, David Stephen, Lynnwood, WA 
Cozart. Eleanor L., Tacoma. WA 
Crick, Derek D., Spokane, WA 
Croft, William Jerry. Spo kane, WA 
Cronin. Patrick Joseph, Spokane. WA 
Crooks, James H., Sumner, WA 
Crosby, Ian Brad ford. Seattle, WA 
Crowder, Jennifer Lane, Charlottesville, VA 
Crowe, Daniel Zene, Seattle, WA 
Crowell. Samuel Harvel l. Seattle, WA 
Culver, Michael Daniel, Seattle, WA 
Curnow, Amber Kathleen. 

Uni versity Place, WA 
Curtice, Melanie K., Seallle, WA 
Cushman, Jennifer Slifka, Seallle, WA 
Cyr, Maureen Marie, Seattle. WA 

D 
Daggett. David Keith, Spokane. WA 
Daily, Mo lly Margaret, Portland, O R 
Danskin, Timothy Alan, Lynnwood, WA 
Danzig, Brian J ., Seallle, WA 
Davis, Jennifer Thurman, Everett, WA 
Davis, Pau l Matthew, Spokane. WA 
Dawson, William Thomas, Tacoma. WA 
Dealer. Kimberly Ann, Spokane, WA 
Deem, Patricia Anne. Washington, DC 
Defreyn. Debra Ly nn. Seaule. WA 
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Usury Rate 
The average coupon equivalent yield from the first auction of 26-week 
treasury bills in October 1998 is 4.335 percent. The maximum allowable 
interest rate permissible for November is therefore 12 percent. Compila­
tions of the average coupon equivalent yields from past auctions of 26-
week treasury bi lls and past maximum interest rates of the past IO years 
appear on page 52 of the June Bar News, and in the online edition of the 
Bar News at http://www.wsba.org/barnews/usuryrate.html. The usury rate 
for October 1998 was inadvertently omitted from last month's issue. The 
average coupon equivalent yield was 4.978 percent and the maximum 
allowable interest rate was 12 percent. The Bar News regrets the omission. 

Defreyn, Marc D., Seattle, WA 
Deliganis. Chryssa V., Seattle, WA 
Del-Pan, Andrea, San Francisco. CA 
De Maine, Philip Mallhew, Tacoma. WA 
Dennis. Morgan H .. Unjversity Place, WA 
Dermody, Allen W. , Keal, WA 
Derry, Amy C .. Seallle, WA 
De Vrieze, Heather S .. Seattle, WA 
Dias, Blake Edward, Seattle . WA 
Dillon, Joyce, Sea11le, WA 
Dobrin. Victoria Jane, Seattle. WA 
Dods, Sarah C., Seanle. WA 
Doumit, T homas Michael, Rosburg. WA 
Driscoll, Tamara J., Helena, MT 
Dumm, Chris topher Jesse, Vancouver, WA 
Dyce, Elaine. Cerritos, CA 

E 
Eason, Patrick A., Tacoma, WA 
Egan, James, Seattle, WA 
Ehman, Martha Sue, Seattle, WA 
Elder, Joyce Lynn, Kent, WA 
Elliott. James Stephen, Yakima, WA 
Ells, Cl inton Staveland, Mercer Is land, WA 
Emry. Darcy B., Federal Way, WA 
Eng , Kimton N .. Seall le, WA 
Entress, Geoffrey R .. Bainbridge Lsland, WA 
Ericson , Brill Marie, Edmonds. WA 
Estes. Amy Christine, Seattle, WA 
Euteneier, Jennifer Margareta. Seall le, WA 
Evans, A lison Bell, Sea11te, WA 
Ewing, Thomas L., Seattle, WA 

F 
Fabi, Edward Singson, Seattle, WA 
Fairhall, Thomas A .. Port Hadlock. WA 
Falkner. Thomas W .. Tacoma, WA 
Fal l, Laurie Kathleen. Seat1le, WA 
Fannin. Patrick Kie, Spokane, WA 
Farr, Denise Roche lle, Seattle. WA 
Farrell, Shawn Michael. SeaLlle, WA 
Fasnachl, Robert J . Jr., Hayden, ID 
Fazio, Daniel Nicholas, Seattle, WA 
Feir, Scott E., Seattle. WA 
Feld, Andrew D., M.D., Kirkland. WA 
Fenn, Colleen G., Dayton, WA 
Fie lder, Forres t E. Jr .• Be llevue, WA 
Fong-Uribe. Debbie L .. Spokane, WA 
Foster, William Crozier. Austin, TX 
Frazier. Jeffrey Michael, Seaule. WA 
Freise. Kjmberly S .. Mercer Is land, WA 
Friedberg. Daniel Scou. Seatl le. WA 
Frock!, David S., Seattle, WA 
Froembling, James Richard, Des Moines, WA 
Fucetola, James Ernest, Spokane, WA 
Funston. Kare n Leigh. Bellingham. WA 

G 
Galbraith, Ann Kathleen, Mercer Island. WA 
Gall, Sheila Marie, Seattle , WA 
Ga llagher. Chris tine , Chicago, IL 

Garber, Laurie Chenin, Portland, OR 
Garcia-Swain. Susan. Seattle, WA 
Gardner, Jeffrey Charles, Portland. OR 
Garrity. Michael D .. Seaule. WA 
Gassman, Alicia May, Seattle. WA 
Gausman. Carlto n James. Seattle. WA 
Gee, David W., Seattle, WA 
Gibson, John Brad ley. Seattle, WA 
Gideon, Cindy Carra, Spokane, WA 
G iger, Rho nda, Everett. WA 
G ilmour, Andrew Robert, Riverside, CA 
Glisson, Stan, Bothell, WA 
Godfread, Andrea. Seaule. WA 
Goedde, Patricia A .. Seallle. WA 
Goforth, Aaron D .. Spokane. WA 
Goller, John Gerard, Spokane. WA 
Gorrell, John T.. Seatt le, WA 
Go11esman, Gregory A .. Sealtle, WA 
Gouesman, S hanno n. Seaule, WA 
Grafe, Darren E., Tacoma, WA 
Gray, Mic hael Patrick, Seattle, WA 
Greene, Rebecca Erin, Seattle, WA 
Greene. Tay lor A., Seatttle. WA 
Grewe, Todd Matthew, Portland, OR 
Griffin. Chris, San Francisco, CA 
Griffi th, Darcy L., Kirkland, WA 
Griffith, Sarah Joan. Seallle. WA 
Guevara, Lori J ., Tampa, FL 
Guinan, Cath leen M. , Seallle, WA 
Guinasso. Gina, Seaule, WA 
Gullaksen. Dana Kristin, Tacoma, WA 
Gulmerl , Katherine S., Cay ucos. CA 
Gupta, Ramon R .. Seattle, WA 

H 
Hall. Ryan J., Seallle. WA 
Hair opoulos, Erin Courtney. Seattle, WA 
Hall, She lley Marie, Sem1le , WA 
Halliburton, Christ ian Mukunda, Seattle, WA 
Han, Grace Ji n. Seattle, WA 
Hanan, Jennifer Irene, Albany. NY 
~!anion. Jenni fer Julia, Olympia. WA 
Hansen, Kevin Bla ir, Santa Fe. NM 
Hanson. Amy Nicole Linscheid , 

Lynnwood, WA 
Harden, Jenna Daniella, Vancouver. WA 
Hannan, M ichae l Christopher, Be llevue, WA 
Harris, Adrienne Elizabeth, Visalia, CA 
Harris. Jason Edward. Burnaby, BC 
Harl. Serena Suzanne Alsup, Sealtle. WA 
Hathaway, Octavia Y.. Seattle. WA 
Hatten-Boyd, Laurie, Spokane, WA 
Hawes. Tami Jo Sh:ilJbetter. Seattle. WA 
Heims, Tracy M ichael. Sea11le, WA 
Hemstreet. Me lissa A .. Kingston. WA 
Henderson, Pe nny Rose, Sedro-Woolley. WA 
Hendrix. Robert F. II, Seallle. WA 
Herr, He idi Erica, Seattle, WA 
Herrman, David Adam, Mercer Island, WA 
Hershey. Ke nneth Eugene. Burien, WA 



Calendar 
This information is submitted 

by providers. Please check 
with providers to verify CLE 

credits approved. 

To announce a seminar, 
please send information to: 
WSBA, Bar News Calendar 

2101 4th Avenue 
4th Floor 

Seattle, WA 98121-2330. 
fax: 206-727-8320 

e-mail: comm@wsba.org 

Information must be received by 
the 1st of' the month for placement 

in the following month's issue. 

ADMINISTRATIVE LAW 

Administra tive Hearings with Judges: What 
.Judges Really Want to Hear 
Nov. 12 - Sean le; Nov. 17 - Olympia. 6. 75 CLE 
credit~. By WSBA CLE 206-727-8202. 

Computer Camp for Counselors : Basic 
Hands-on Workshop for Using the Internet 
in Your Practice 
No\'. 13 - Seattle. 3.75 CLE credits estimated. 
By WSBA CLE 206-727-8202. 

Computer Camp for Counselors: Legal Re­
search over the Internet Workshop 
Dec. I I - Seattle. 4 .25 CLE credits estimated. 
By WSBA CLE 206-727-8202. 

BANKRUPTCY 

Fundamentals of Bankruptcy Law and 
Procedure in WA 
Dec. 8 - Seattle. 6.5 CLE c redits (incl. I eth­
ic~ ). By NBT 715-835-7909. 

BUSINESS LAW 

Public Charities in WA 
Nov. 6 - Seattle. 6.5 CLE credits. By Lorman 
7 15-833-3940. 

How to Avoid Antitrust Actions Against Your 
Business Clients (The 1998 Anlitrnst, Co11-
s11111er Protection and Unfair Business Prac­
tice., Cu11ference) 
Nov. 6 - Seattle. 6.25 CLE credits. By WSBA 
CLE and Consumer Protection and Antitrust 
Sect ion 206-727-8202. 

How to Raise Private Equity Capital 
Nov. 6-Seattle. 7.25 CLE credits. By WA Law 
School Foundation 206-543-0059. 

Exempt Organizations and Charitable 
Activities in WA 
Nov. l 9-Seanle. 7.25 CLE credits (incl. I eth­
ics). By NBJ 7L5-835-7909. 

CONSTRUCTION LAW 

Advanced Construction Law in WA 
Dec. 11 - Seattle. 6.5 CLE credits (i ncl. 1.25 
ethic~). By NBI 7 I 5-835-7909. 

Business Conflicts of Interest/Limited 
Liability Companies 
Dec. 16 - Seallle. 6.5 CLE credits estimated 
(fu ll day): 3.25 CLE credi ts estimated (hal f­
day). By WS BA CLE 206-727-8202. 

Contract and Purchasing Law in WA 
Dec. 16 - Seattle. 6.5 CLE credits (incl. .5 erh­
ics). By NBT 7 15-835-7909. 

CRIMINAL LAW 

The Masters of the Criminal Practice 
Dec. 16 - Seattle. 6.5 CLE credits estimated. 
By WSBA CLE 206-727-8202. 

EDUCATION 

Special Education Law in WA 
Dec. 3 - Seattle. 6.5 CLE credits. By Profes­
sional Development Network 414-798-5242 

EMPLOYMENT 

Personnel Law Update 
Nov. 17- 18 - Seattle. 12.25 CLE credits . By 
Council on Education in Mgmt. 925-988- 1837. 

FMLA Update Workshop 
Dec. 1-2- Seattle. 12 CLE credits. Counci l on 
Education in Management 925-988- I 837. 

How to Conduct an Internal Investigation 
Dec. 3 - Seattle. 6 CLE credits. By Counc il on 
Education in Management 925-988-1837. 

Advanced Workers' Compensation in WA 
Dec. 17 - Seat1le; Dec. 18 - Spokane. 6.25 CLE 
credits (incl. 1.25 ethics). NB! 7 15-835-7909. 

ENVIRONMENTAL LAW 

15th Annual Pacific NW Environmental Law 
Conference 
Nov. 18 - Seattle; Nov. 19- Portland. OR. 7 .75 
CLE credits. By Oregon Law Institute of North­
western School of Law of Lewis & Clark Col-

S O U K U P 

ARBITRATION 

lege 503-243-3326. 

ESTATE PLANNING 

How to Draft Wills and Other Estate 
Planning Documents 
Dec. 3 - Seattle and Spokane. 6.5 CLE credits 
(incl. .5 ethics) estimated. By WSBA CLE and 
Young Lawyers Division 206-727-8202. 

How to Probate an Estate and Handle 
Post-mortem Matters 
Dec. 4 - Seattle and Spokane. 6.5 CLE credit 
estimated. By WSBA CLE and Young Lawyers 
Di vision 206-727-8202. 

ETHICS 

Ethical Dilemmas for the Practicing Lawyer 
Nov. 6 - Mt. Vernon; Nov. 13 - Vancouver; 
Nov. 20 - Seattle. 4 CLE ethics credits. By 
WSBA CLE 206-727-8202. 

Ethics for Real Estate Lawyers 
Nov. 11 - your office. 1.5 CLE ethics credits. 
By WSBA CLE 206-727-8202. 

Ethics for Business Lawyers 
Nov. 18 - your office. 1.5 CLE ethics credits. 
By WSBA CLE 206-727-8202. 

Ethics for Criminal Lawyers 
Nov. 19 - your office. 1.5 CLE ethics credits. 
By WSBA CLE 206-727-8202. 

Twin Professional Problems: 
Substance Abuse and Elin1ination of Bias 
Nov. 24; Dec. 28; Jan. 27; Feb. 16 - by tele­
phone. 2 CLE eth ics credits pending. By TRT 
Inc . 800-672-6253 or www.trt-ele.com 

Professionalism and Character: How 
Intertwined? 
Nov. 30; Dec. 21 ; Jan. 28: Feb. 23 - by tele­
phone. 2 CLE ethics credits pending. By TRT 
Inc. 800-672-6253 or www.trt-cle.com 

MEDIATION 
and 

ARBITRATION 

No Administrative Charges 
Tota1Fee$200.00anhour 

''An Alternative to ExpensiveADR' 

JUDGE DAVID W. SOUKUP (Ret.) 
PugetSormd Plam, Suite 1200 

1325FourthAvenue 

Seattle. Wa 98101 

Fax: (206) 340-1936 (206) 621-9900 
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Calendar 
Ethics for Estate Planners 
Dec. 2 - your office. l.5 CLE eth ics credits. 
By WSBA CLE 206-727-8202. 

Ethics for Family Lawyers 
Dec. 2 - your office. 1.5 CLE ethics credits. 
By WSBA CLE 206-727-8202. 

Ethics Seminar 
Dec. 11- Seattle. 3.75 CLE ethics cred its pend­
ing. By WDTL 206-52 1-6559 or www. wdtLorg 

Ethics for Litigators 
Dec. 16 - your office. 1.5 CLE ethics credits 
estimated. By WSBA C LE 206-727-8202. 

Ethical Issues in the Personal lnjury 
Practice 
Dec. 18 - Seattl e. 6 Ethics cred its pending. 
WSTLA 206-464- 10 I I 

Professional Responsibility Institute 
Dec. 19 - Seattle. CLE cred its TBA. By UW 
C LE 206-543-0059. 

Teleconference: Ethics in the Law 
Dec. 29 - Your pho ne. C LE cred its TBA. 
WSTLA 206-464- IO I I . 

FAMILY LAW 

Stalking and Strangulation: Lethality 
and Reality 
Nov. 5-6 - Burien. 5.75 CLE credits. By Greater 
Puget Sound Domest ic Violence Conference 
253-833-99 1 I ext. 2548. 

Ethics in Family Law 
Nov. 18 - Seattle. 2 Ethics CLE credits pend­
ing. By KCBA 206-340-2578. 

GENERAL 

Getting the Judge to Say "Yes" 
Nov. 13 - Seanle. 7 CLE cred its (incl. I eth ­
ics). By Kinder Legal 206-622-3810. 

New Attorney Solo Practice Seminar 
Nov. 14 - Bellevue. 5.5 CLE credits (incl. .5 
ethics) pending. By KCBA and SW2 Seminars 
206-340-2578. 

Teleconference: How to Implement Mahler: 
Getting Your Fees from the PTP Carrier 
Nov. 19 - Your phone. 1.5 CLE credits pend­
ing. WSTLA 206-464-J O I I. 

Psychology and the Legal Profession 
Nov. 25; Dec. 29; Jan. 25; Feb. 22 - by tele­
phone. 2 CLE credits pending. By TRT Inc. 
800-672-6253 or www.lrt-cle.com 

What Every Attorney Should Know about 
Finance and Accounting 
Dec. 3 - Seattle. 7.5 CLE credits . By Sequoia 
Professional Development 202-955-9373. 

7th Annual Water Law 
Dec. 4 - SeaTac. 6 CLE credits estimated. By 
WSBA CLE 206-727-8202. 

Lawyers and the Internet: 
What Every Lawyer Should Know about 
Using the lnternet 
Dec. 9 - Sean le. 7 .5 CLE credits (inc l. 2 eth­
ics). Sequoia Profess ional Dev. 202-955-9373 . 

Best of CLE 1998 
Dec. LO - Seattle. 6.5 CLE credits estimated. 
By WSBA CLE and General Practice Sectio n 
206-727-8202. 

The Tacoma CLE: South Sound Year End 
Smorgasbord 
Dec. IO, 9 a.m. -5 p.m. - La ndmark Conven­
tion Center. Tacoma. 7 CLE credits applied (in­
cludes I Ethics) pending . WSTLA 206-464-
101 1. 

Evening CLE: Avoiding Legal Malpractice 
Dec. 2 1. 6 - 9 p.m. - Plymouth Congregational 
Churc h, Seatt le. 3 CLE Ethics pending . 
WSTLA 206-464-10 I I 

Cross Training 101 
Dec. 2 1 - Seaule. CLE credits TBA. By UW 
CLE 206-543-0059. 

Last Chance Video Round-up 
Dec. 2 1-23 - Seattle (WSBA offices). CLE 
credits TBA. By WSBA C LE 206-727-8202. 

INSURANCE 

Insurance Law Seminar 
Nov. 5-Spokane; Nov. 6- Seattle. 6 CLE cred­
its (incl. I e thics) pending. By WDTL 206-52 1-
6559 o r www.wdtl.org 

Settlement of C laims of Minors and 
Incapacitated Persons 
Nov. 13. 1998 - Seatt le. 6.5 C LE credits (i ncl. 
.5 ethics) pendi ng. By KCBA 206-340-2578. 

WA Title Insurance 
Dec. J 1 - Seattle - 6.25 CLE credits (incl. 1.5 
ethi cs). By Lorman 7 15-833-3940. 

21st Annual Insurance Law Seminar 
Jan 2 1, 1999, 9 a.m. - 5 p.m. - Cavanaugh's 
lnn at the Park, Spokane. WSTLA 206-464-
1011 . 

21st Annual Insurance Law Seminar 
Jan 22, 1999, 9 a.m. - 5 p.111. Doubletree Ho­
tel/Seattle Airport, SeaTac. WSTLA 206-464-
10 11. 

LAND USE 

Land Use Training 
Dec. 8- 11 - Seattle. C LE credits TBA. By UW 
CLE 206-543-0059. 

WA Boundary Law and Adjoining 
Landowner Disputes 
Dec. 17 - Lyn nwood; Dec. 18 - Seart le . (Also 
self-study.) 6.5 CLE credits. By Pro fessional 
Education Systems 7 15-833-5296. 

LITIGATION 

Power Persuasion: Trial Advocacy Tech­
niques for the Experienced Litigator 
Nov. 4 - Seaule. 6.75 CLE credits . By WSBA 
CLE 206-727-8202. 

Stockbroker Litigation: Pursuing and De­
fending Claims Against Stockbrokers and 
Brokerage Firms 
Nov. 6. 1998 - 6.5 Ethics CLE credi ts (inc l. 
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1.5 ethics) pending. By KCBA 206-340-2578. 

Tort Law Update 
Nov. I I - Seattle. 9 a.m. - 5 p.m. 6.25 CLE 
cred its (incl. 1.5 ethics). WSTLA 206-464-
101 L. 

How to Investigate and Litigate Cases 
Involving MuJtiple Sex Allegations, Victims 
and Suspects 
Nov. 13 - Tukwi la. 7.25CLEcredits.NWChild 
Abuse Defense Resource Ctr. 253-520-0496. 

Preparing For & Getting Through Trial with 
Judges & Juries. 
Nov. 17, 1998 - Seattle. 6.5 CLE credits pend­
ing. By KCBA 206-340-2578. 

Nursing Home Malpractice in WA 
Nov. L8 - Seattle. 6.5 CLE credits (inc l. .75 
ethics). By NBI 715-835-7909. 

Child Witness Statements and 
Sex Abuse Cases 
Nov. 19 - Seattle. 2 CLE credi ts. By Seattle 
Forensic Institute 206-624-6454. 

Probate Litigation 
Nov. 20. 1998-Seanlc. 6.25 CLE credits (incl. 
.5 Ethics) pending. By KCBA 206-340-2578. 

Trial Masters at Work 
Dec. 4 - Seattle. C LE credits TBA. By WSTLA 
206-464- IO I I. 

The Tacoma CLE 
Dec. IO - Tacoma. CLE credi ts TBA. By 
WSTLA 206-464-10 I I. 

DUis and the 1998 Legislation 
Dec. 11 - Sean le. 7.5 CLE credits (incl. J eth­
ics). NW College of DUI Defense 425-451 -
1995. 

Tegland's 5th Annual Litigation Update 
Dec. 12 - Seattle. CLE credits TBA. 
By UW CLE 206-543-0059. 

Teleconference: Trying Your Case in 
District Court 
Dec. 16, noon - I :30 p.111. Your phone. 1.5 CLE 
credits applied. WSTLA 206-464- I 0 11. 

PERSONAL INJURY 

Adjusting the Automobile Injury Claim 
in WA 
Nov. J 7 - Seattle. 6 .5 CLE credits (incl. I eth­
ics). ByNBI 7 15-835-7909. 

5th Annual Fall Real Estate Conference 
Nov. 19 - Seattle. 6.5 CLE cred its. By WSBA 
CL E 206-727-8202. 

Commercial Real Estate: Drafting and 
Negotiation Considerations 
Nov. 20 - Seattle. CLE credi ts TBA. By UW 
C LE 206-543-0059. 

Exempt Organizations and Charitable 
Activities in WA 
Nov. 19 - Seattle. 7.25 CLE cred its (i ncl. I eth­
ics). By NB! 7 15-835-7909. 



Announcements------------------ ------

Leo lL. Clarke andl Christine lE. D im,dla!e 
Are Pleased co Announce the Formation of 

C lLARKE ♦ D ][N§DAlLEr lL.lL.P. 

Focusing On 

Innovative Representation of Businesses and Individuals 

And 

Resolution of Complex Disputes 

Seattle Office 
800 IFIFTH AVENl.ffi 

Surrn 4000 
SEATTLE, WA 98104,3179 

TEL. (206) 892,2250 
F AX (206) 464,1496 

Snohomish County Office 
1700 w. MARINE VIEW DR. 

Sun"E 2000 
EVERETT, WA 98201 
TEL. (425) 252,7278 
FAX (425) 252,6878 

cedinsdale@clarkedinsdale.com llclarke@clarkedinsdale.com 

We Welcome Your Referrals 

HOWARD lB. BRE§KIN, P.§. 
Formerly of Breskin & Robbins 

and 

BRUCE P. W][TENJBERG, P .§. 

are pleased to announce the formation of 

BRESKIN & MTENBERG, P.LL.C. 

with 

JOA VID § . KERRU][§H, P.§. 
Of Counsel to the Firm 

and 

CASHTON L. SES§lLER, P.§. 
Of Counsel to the Firm 

Effective September I , 1998 

Our New Address is: 
Suite 3 l 00, Washington Mutual Tower 

1201 Third Avenue 
Seattle, WA 98101 

Telephone: (206) 624,3443 FAX (206) 624,5007 

BADGLEY~ MULJL][N§ LAW GROUP PLLC 

is pleased to announce that 

LISH WI-HTSON 
has joined the firm as Of Counsel 

Don P. Badgley Donald H . Mulhns 

Duncan C. Turn er 

Diana P. Danzberger Michael G . Atkins 

Of Counsel 
Lish Whitson 

Washington Mutual Tower 
1201 T hird Avenue, 51st Floor 

Seattle, Washington 98101 
Phone: (206) 621 ~6566 

Fax: (206) 621~9686 

LA \tV OFlFICJES OlF LINN & SCHISJEL 

W e lcomes 

KATHLEEN lL. ROYER 

to the firm as an associate. 

Ms. Royer will continue her practice in domestic 
and juvenile law matters, including dependency, 

C HINS/ARY; as well as nonparental custody. 

W e also extend best wishes to Ellen Chestnut, 
as she continues her interest in special education 

law at the U.S. Department of Education , 
Office of C ivil Rights. 

Law Offices of Linn & §chisel 
245 §.W. 152nd 

Seattle, WA 98166 

Telephone (206) 242,9876 (voice & TlY) 
Facsimile (206) 431,5713 
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Announcements------------------- ---------------

Wl[JLJL][AM H. SONG 

JAMES D. OSWAJLD 

M. EJLJLEN MONDRE§§ 

announce the opening of their new firm 

So NG Osw AJLD & Mo ND RESS PLLc 

The firm practices ER ISA/employee 
benefits law as regular plan and trust counsel, 
and as special projects counsel. The practice 

addresses all phases of plan oversight, including 
DOL and IRS compliance advice, merger, 

acquisition and fiduciary transactions , 
plan asset operating entities, and advocacy 

in complex litigation . 

Jo ining them as associates will be: 

MICHAEL P. M ONACO 

Stanford University (B.A., 1989); Hastings College of 
Law, University o California (J.D., cum laude 1994), 

Associate Managing Editor, Hastings Law Journal 

and 

T ONIE lL. lBITSEFF 

University of Washington (B.A., 1993 ) 
Seattle University School of Law (J.D., magna cum 

laude, 1996); U niversity of Washington School of l aw 
(LL.M., Taxation , 1998); First Place, University of 

Washington School of Law T axation 
Paper Competition 

S ONG Osw ALO & M oNDRESS PLLC 

720 T hird Avenue, Suite 1500 
Seattle, W ashington 9 8104 
Telephone (206) 398,1500 
facsimile (206) 398,1501 

:Email: wsong@somcrisa.com 
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The O§born Law Firm 
is pleased to announce that 

JPrankHn L. Smi1th 
formerly a partner at Krutch, Linde l 

has joined the firm as a shareholder and that 
effective November 1, 1998 the firm shall be 

known as Osborn♦Smith. 

Mr. Smith will continue his practice in 
c ivil litigation with emphasis in aviation law 

and person al injury. 

O§born+Smitth 
11 11 Third Aven ue, Suite 2650 

Seattle, W ashington 98 10 1 
Telephone (206) 386,5505 
facsimile (206) 652/2516 
ToH free (800) 490.-9888 

F rotessionals ______ _ 

Divorce Representation 
for Attorneys 

Family Law 

Rodney G. Pierce is available 
for association and consultation in 
al l phases of family law matters. 

Mr. Pierce's practice includes 
representation of attorneys, 

accountants, doctors, engineers, 
athletes and other professional 

individuals in family law matters. 

Pierce Law Offices 
900 Fourth Avenue, Suite 3000 

Seattle, WA 98164 
(206) 587-3757 

fax (206) 587-0780 
pager (206) 361-7777 



F rofessionals -------- ---- ----- ------

Medical Negligence & 
Product Liability 

Chemnick, Moen & Greenstreet 
is available for referral 

or association in plaintiff's 
medical negligence and 
product liability claims. 

The firm's s taff includes a nurse­
attorney and a nurse-paralegal. 

Patricia K. Greenstreet and Eugene 
M. Moen are past chairpersons of 

WSTLA's Medical Negligence 
Section. Paul W. Chemnick 
organized WSTLA's Product 

Liability Section and served as its 
first chairperson. 

Chemnick, Moen & 
Greenstreet 

450 Market Place Two 
2001 Western Avenue 

Seattle, WA 98121 
(206) 443-8600 

Labor and 
Employment Law 

William B. Knowles is available for 
consultation, referral and 

association in cases involving 
employment discrimination, 

wrongful termination, wage claims, 
unemployment compensation and 
federal employee EEOC or Merit 

System Protection Board appeals. 

(206) 441-7816 

California/Washington 
Dual Licensed/Dual Offices 

Candace K. Ladley 
20 years exp. in CN1 O years in WA 
Family Law/Real Estate/Collections 

Estate Planning/Probate/Living Trusts 
Guardianship/Conservatorship 

7382 View Park Rd. SE 
Port Orchard, WA (360) 871 -0320 

303 N. Glenoaks Blvd. #740, 
Burbank, CA (818) 841-2266 

Burn Injuries 

William s. Bailey, 1991 WSTLA 
Trial Lawyer of the Year, is available 

for association or referral of fire, 
explosion and burn injury cases. 

Fury Bailey 

1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 

Dental Malpractice & 
Disciplinary Proceedings 

John J. Greaney announces his 
availability for referral of 

1) plaintiffs' claims of dental 
malpractice, and 

2) representation of healthcare 
providers in disciplinary matters. 

(425) 451-1 202, Bellevue 

Criminal Charges 

Lori K. Gustavson, emphasizing 
the defense of felony allegations, 

is available for referral 

(206) 624-1060 

Appeals 

Douglass A. North announces his 
availabil ity for referral, consultation 
or association on appellate arguments 
and briefs. 

Douglass A. North 

Maltman, Reed, North, 
Ahrens & Malnati, P.S. 
1415 Norton Building 

Seattle, Washington 98104 
Telephone (206) 624-6271 

Higher Education Law 
Education Law 

Thomas K. Dalglish, J.D., Ph.D. 

Former counsel to state universities, 
state Superintendent of Public 

Instruction. University teaching, 
research, administrative experience. 
20+ years public, private practice of law. 

Available for referrals, consultation, 
association or mediation in disputes 

involving facu lty, students. 

Thomas Killin Dalglish 
5215 Ballard Avenue NW 

Seattle, WA 98107 
(206) 706-1000 

Title 11 RCW 

Bruce G. Hand (admitted 1969) is 
available for assistance, referral, 

mediation, or arbitration in matters 
governed by Title 11 RCW. 

Bruce G. Hand, P.C. 
4122 - 128th Ave. SE, Ste. 301 

Bellevue, WA 98006 
(425) 747-0968 

Probate & Guardianship 

Mary Anne Vance, co-author of 
the chapters on Estate Planning 

and Probate in Butterworth's 
Washington Civil 

Practice Deskbook, 
is available for association, 

consultation or referral of probate 
and guardianship cases, both 
contested and noncontested 

The Law Office of 
Mary Anne Vance, P.S. 

1111 Union Bank of California Ctr. 
Seattle, Washington 98164 

(206) 682-2333 
fax: (206) 682-2382 

e-mail: lomav @nwlink.com 
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Classifieds ______ ___________ _ 

FOR S A LE/WANTED 

Billing software and connic1-checker for auo r­
neys; free demos of the latest versions. BSA98 Pro 
easiest- to-use W indows bi lling program ever wril­
ten. 800-684-3002. 

$59.95: 1998 WA State Child Supporl Work­
shee1s and Fina1H.: ial Declura1 ion compuler pro­
gram. Program calculates wages. FICA. 1axcs 
(Schedu le A, head of household. day care credit , 
earned income credi1. etc.), imputes income, resi­
dential care credi1. and Arvcy (splil custody) allo­
cation. 1998 update $ 17.95. Call Law Office of 
Frederick L. He lter 253-759-6853. 

William S. Hein Co.: more than 70 years ialer, 

F rofessionals 

Referrals, Associations 
and Consultations in 

Immigration Law Matters 

Robert H. Gibbs 
(19 years' experience) 

1111 - 3rd Avenue 
Suite 1210 

Seattle, Washington 98101 
(206) 682-1080 

Calif/Wa Dual-licensed 

Michael A. Aronoff 
Aronoff & McGoran P.S. 

Available for referrals, consultation 
or association on California matters. 

Heavy family law background. 
20 years' experience in California. 

(253) 87 4-0189 
fax (253) 874-8005 

Lawyer Ethics & Discipline 
Former WSBA Chief 
Disciplinary Counsel 

Leland G. Ripley 
2442 N.W. Market St., #409 

Seattle, WA 98107 
(206) 781 -8737 

fax (206) 782-8111 
e-mail: lawethics @juno.com 

still your# I source for buying/selling law books. 
50-70% savings on major sets. international law. 
rare/antiquarian law. Appraisal services avai lable. 
800-496-4346; f: 7 I 6-883-5595. www.lawlib. 
wuacc.edu/hein heinused.h1m 

3 WSBA Motor Vehicle deskbooks: Acciden1s, 
Accide nl Litigation and Acciden t Insurance. 
Fo rms. ana lysis, how-10, etc. Mint condition. cur­
renl 1hrough I 995. $200 or best o ffer. Contact 
David Shaw 509-634-8834 or e-mai l res_al ly 
@1elevar.com 

Worksheets in your pocket: Pocke1Calc is 1he 
handy way to calcu late chi Id supporl works heels 
using a pocket calcula1or. Por1able, inexpensive. 

Pence & Dawson 

Bob Dawson announces his 
availability for trial of 

plaintiffs' personal injury 
lawsuits. 

(206) 624-5000 

Tax-Deferred Exchanges 

James Robert Deal, P.S. 
The Maplewood Exchange Corporation 

425-77 4-0233 800-232-1457 

Personal Injury 
Employment Law 

Worker Comp 

Reba Weiss announces her 
availability for association and 

referral of personal injury, employ­
ment discrimination and worker 

compensation cases. 
Sixteen years' litigation experience 

in King County . 

Reba Weiss 
University Place Law Offices 

4705 16th Avenue N.E. 
Seattle, Washington 98105 

(206) 527-8008 
fax (206) 527-0725 
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Calcu lates laxes, imputed income, deviations, 
needs standard. split custody. The YABI Co. 253-
939-7 196; www.yabi-co.com/-rag o r e-mail 
info@yabi-co.com 

For sale: comple1e up-to-<laie sci o f West's Re­
vised Code Washington Annotated $ 1.200. Con­
tact Tod Gilbertson 253-572-5324. 

SPACE AVA I LA B LE 

Law offices for lease or sale. Channing home 
tonver1ed 10 law office in h igh-visibility lorn1 ion 
on Capitol Hill. On-sile park ing. Three offices. 1wo 
conference rooms. Recep1ion area. Word process­
ing and accoun1ing areas. File slorage area. Inquir­
ies. call 206-329-0577. 

Child Abuse Allegations 

David S. Marshall handles cases 
involving allegations of child abuse. 

(206) 382-0000 

Appellate Consultant 

Heather Houston 
Offering an appellate perspective 

on every phase of your case. 
Sixteen years' experience 

evaluating, briefing and arguing 
appeals. Former law clerk to 
Justice Robert F. Utter, Ret. 

Gibbs Houston Pauw 
1111 Third Avenue #1210 

Seattle, WA 98101 
(206) 682-1080 

Professional Malpractice 

Joseph J. Ganz 
is available for consultation, 

association or referral of 
substantial claims of 

professional malpractice. 

2101 - 4th Ave. , Suite 2100 
Seattle, WA 98121 -2319 
Phone: (206) 448-2100 

Fax: (206) 441-4363 



Beginning November 15 we will have large and 
small offices to sub-rent in our new Lynnwood of­
fice. Call James Robert Dea l 425-774-0233. 

Downtown Seattle office space: Wechsler. 
Becker, Eric kson, Ross, Roubik & Hunter LLP 
offers prestigious office space with view on the 
45th floor of the Columbia Center. Inc ludes secre­
tarial space. conference rooms. kitchen. phone. etc . 
Avai lable November I , 1998. Call Sarah Hunler 
at 206-624-4900. 

Office space and more: Arlington. Practice in 
fast-growing. under-lawyered North Snohomish 
County. Established but overloaded office wi ll re­
fer non-real-estate mailers. Great opportunity for 
energet ic. personable new lawyer wanting to get 
s tarted. Small-town people ski lls an asset. Phone. 
reception; other support negotiable. Contact John 
or Barb at 360-435-2088. 

First Interstate Center, 32nd floor: view anor­
neys' oftices. Completely equipped law o ffice. in­
c luding receptioni s t. conference room. library. 
kitchen. Secretarial station avai lable. Call Harris. 
Mericle. Wakayama & Mason 206-62 1-1 818. 

Office share: Redmond auorney to share of­
fice wiU1 sole practitioner who concemrates her 
practice in family law. Some referral and overflow 
work available. Reply: WS BA Bar News Box 567. 

Sweeping, unobstructed view of Olympics and 
Elliott Bay (Fi rst Interstate Building. 41 SL floor): 
e legant law office near courthouse. Reasonable 
rates include receptionist, basic messenger service, 
mail delivery, fax, two conference rooms. law li­
brary. fully equipped kitchen. For more informa­
tion . please call AnnaMarie at 206-624-9400. 

Downtown Seattle office-sharing: $ 150 per 
month. Also. full-time offices avai lable on 32nd 
floor, I 00 I Fourth Avenue Plaza. Close to courts . 
Furnished/ unfurnished suites. short-term/long-term 
lease. Recept ionist. legal word-processing. tele­
phone answering. fax. law library. legal messen­
ger and other services. 206-624-9 188. 

Ballard : office space available in long-estab­
lished Ballard law o ffice: secretarial space and/or 
share secretary: library, fax. copier. parking: close 
to bank s/post office. Call Jonsson 206-783-4 I 00. 

POSITION AVAILABLE 

Quality attorneys, law clerks and paralegals 
sought to fill temporary and permanent positions 
in law firms and companies throughout Washing­
ton. Contact Legal Ease. LLC 425-822- 1 157 e-mai I 
legalease@ legalease.com: web hllp ://legalease 
.com 

Minzel & Associates is a temporary placement 
agency for lawyers and paralegals. We are looking 
fo r quality lawyers and paralegals who are willing 
LO work on a contract bas is for law firms. corpora­
tions. solo practitioners and government agencies. 
If you are interested. please call 206-328-5 100 for 
an interview. 

Attorney jobs: Hmvard Law School calls our 
publication " probably the most comprehensive 
so urce of nati onwide and i.nternalional job open­
ings received by our office and should be the start­
ing point of any job search by lawyers looking to 
change jobs."· Each monthl y issue contains 500-
600 c urrent (public/private sector) jobs. $45/three 
months. Contact: Legal Employment Report, IO IO 
Vermont Ave. NW. S te. 408-WB. Washington. DC 
20005. (800) 296-9611. Visa/MC/Am Ex. 
http://www.auorneyjobs.com 

Downtown Seattle law firm seeks auorneys for 

Reply to WSBA Bar News 
Box Numbers at: 

WSBA Bar News Box 
Ba r News Classifieds 
2 1014th Ave.,4thFI. 

Seattle, WA 98 I 2 1-2330 
Positions available are aJso 

posted by telephone at: 
206-727-8261 

a nd o nline a t www.wsba.org 

its thriving real estate and business practices. Ap­
plicant should have three or more years of law firm 
experience in complex real estate or business trans­
actions. Salmy negotiable. Resumes should be sub­
mitted to: Michael R. Cason. Firm Administrator. 
600 University St., Ste. 2700, Sean le. WA 98 10 I -
3143. 

Optiva Corporation: excellent opportun ity 
avai lable al Optiva, maker of the Sonicare tooth­
brush. Assistanl corporate counsel with at least 
three years· experience Lo join legal department 
handling variety of mauers with an emphasis on 
patents. intellectual property and n:gu latory mat­
ters. JD license Lo practice in WA required. Ad­
mission to practice before PTO preferred but not 
required. We offer a competitive compensation 
package. If you enjoy a high-energy environment 
where your contributions can have a significant 
impact, we want 10 hear from you. Please send your 
resume to: Optiva Corporation. 13222 SE 30th St.. 
Bellevue. WA 98005. ann.: Human Resources. Fax 
425-40 I -4838: c-mai I hrdepl@optiva.com: web­
site hup://www.sonicare.com 

Associate wanted: Keller Rohrback LLP seeks 
an associate with exceptional academic record. su­
perior writing skills and a minimum of three years· 
experience in insurance defense/coverage analy­
sis. Send resume and wri ting sample to: Mary 
White, Ste. 3200, 1201 3 rd Ave .. Seaule. WA 
98101-3052. 

Established downtown Seattle law firm seeks 
attorneys with a minimum of two years· experi­
ence in a civil law firm sening for commercial li ti­
gation. business transactions. and personal injury 
defense positions. Candidates shou ld possess ex­
cellenL research and writing skills. Current Wash­
ing ton State Bar membership and basic computer 
literacy are preferred. Please submit a resume and 
a self-edited writing sample to: Hiring Coordina­
tor, Betts. Pauerson & Mines. PS. 1215 4th Ave .. 
Ste. 800, Seaule, WA 98 I61 - I 090. 

Levy & Associates, PS, a smal I. downtown Se­
attle law firm. seeks an associate with WA/OR dual 
license and at leas t three year · experience in civil 
liti gation. Would prefer an emphasis in construc­
tion law. Applicant must have superior writing and 
analytical skills. Send resume to: Sanford Levy. 
1601 5th Ave .. Ste. 2370, Seaule, WA 98 10 1 o r 
fax 10 206-382-5527: e-mail: srlevy@ levy-law.com 

Litigation associate wanted: downtown Sealtle 
insurance litigation defense firm seeks an associ­
ate with at least two years' experience. Background 
in defense of professional liability. personal injury. 
construction or employment claims is helpful. Send 
resume and cover leuer Lo: Frank J. Steinmark. 
Abbon. Davis, Rothwell. Mullin & Earle. PC, I 000 
2nd Ave .. Ste. 1350. Seaule. WA 98104. 

Lawyers needed full - and pan -time. Two or 

more years' experience. AV-rated general practice 
firm. Respond to calls from members of organiza­
tion re variety of legal questions. Spanish-speak­
ing a plus. Resume to Hiring Partner, 2200 6th Ave .. 
#1 122, Scaulc, WA 98 121. 

National Labor Relations Board, Region 19 
anticipates hiring an entry-level allorney in early 
1999. Will consider June 1999 graduates. Strong 
legal skills and demonstrated interes1 in labor law 
required. Spanish fluency preferred. Submit resume 
LO Region I 9/NLRB. 9 15 2nd Ave .. Ste. 2948. Se­
allle. WA 98 104. 

Redmond attorney with some experience in 
fami ly law. salary negotiable DOE. Reply lo 
WSBA Bar News Box 567. 

Small AV-rated, technology-oriented law firm 
seeks a business litigation allorney with at least 
three years· experience; e mployment litigation 
experience desired. Applicants must be licensed 
in Oregon; Washington license helpful. Salary 
commensurate with experience. Submi t resume and 
com pensat ion requirements in confidence to: 
Ambrose Hanlo n LLP. ann. : Margaret Anderson. 
1670 KOIN Center. 222 SW Columbia, Port land. 
OR 97201 -6616. by fax to 503-222-0984. or by e­
mail to mranderson@ambroselaw.com 

SERVICES 

Business law and litigation support: business 
formations, agreements. contracts. licensing and 
corporate transactions. Also complex commercial, 
civil litigation incl. briefs. motions. appeals. dis­
covery, research , trial p repara tio n. Yale and 
Stanford Law graduate. Colorado Bar member. 
High-q uality work. Very experienced. Affordable 
hourly. William Goldstein 206-322-2204 o r 206-
720-0782. 

Contract attorney: experienced. accomplished 
trial and appellate anorney a vailable. Fifteen-plus 
years· experience. Litigation and writing empha­
sized. References: reasonab le rates. M. Scott 
Duuo n 206-324-2306; fax 206-324-0435. 

TO PLACE A CLASSIFIED AD 

Rates: WSBA members: $25/first 25 
words; $0.25 ea. add'!. word. Non­
membe rs: $35/first 25 words; $0.75 ea. 
add'!. word. B]jnd-box number service: 
$7. (Responses w ill be forwarded. ) C heck 
payment (to WSBA) must accompany 
order. We do not bill for classified ads o r 
accept payment by credit card. 

Deadline: Text and payment received 
(no t postmarked) by l st of each month 
for issue following , e.g. , November I for 
December issue. No cancellations after 
deadl ine. Mail to: WSBA Bar News 
Classifieds, 2101 4th Ave., 4th Fl. , 
Seattle, WA 98 12 1-2330. 

Qualifying experience for positions 
available: State and federal law allow 
minimum, but prohibit maximum, 
qualifying expe rience. No ranges (e.g. , 
"5- l O years"). 

Questions? 
206-727-8213; comm@wsba.org 
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Classified 

Oregon accident? Unable to settle the case? As­
sociate an experienced Oregon trial auorney to liti­
gate the case and sh:u·e the fee. OTLA member; 
references avai lable. Zach Zabinsky 503-223-8517. 

Your senior clients can wipe out debts and stop 
monthly payments with a US-governme nt-backed 
reverse mortgage from Seattle Mortgage. 800-233-
4601. 

Minzel & Associates is a temporary placement 
agency for lawyers and paralegals . We provide 
highly qualified attorneys and paralegals on a con­
trac t basis to law firms, corporations. solo practi­
tione rs and governmenl agencies. Je ff Minzel. who 
worked at Davis Wright Tremaine for a number of 
years . carefu lly screens all auorncys and parale­
gals. Highlights o f the screening process include a 
personal interv iew. a de tai led review o f the 
applicant's legal and non-legal work experience, a 
review of the applicant' s educational backg ro und. 
an evaluation of the applicanr's legal skills. refer­
ence checks. a review for bar complaints and mal­
practice suits, and verification o f good-stand ing 
status. These lawyers and paralegals can help you 
enhance profits . control costs, manage growth, in­
crease flexibility. improve client service. and in­
crease career satis faction. For more informatio n, 
please call us at 206-328-5 100 o r e-mail us at M­
and-A@msn.com 

Forensic document examiner: trained by Se­
cret Service/US Pos tal C rime Lab examiners. 
Court-quali fied. Currently the examiner for the Eu­
gene Police Dept. Only civil cases accepted. Jim 
Green 541-485-0832. 

Complex litigalion? We can co-counsel or pay 
contingent referral for complex litigation, includ­
ing constitutional law. c ivil rights, employment 

law, commercial li tigatio n, personal injury and 
workers· compensatio n. We have successfully liti­
gated in the U.S. Supreme Court and in federal and 
state trial and appellate courts in several western 
s tates . AV-rated law firm practicing in Orego n and 
Washington. Willner Keaney Maia & U' Ren , LLP 
800-333-0328 or 503-228-4000. 

Quali ty attorneys, law c lerks and paralegals: 
more than 300 pre-screened local coo tract attorneys. 
law clerks and paralegals are immediate ly avail ­
able fo r legal work at any level. from the most ba­
sic support tasks to !he most complex attorney work. 
Comac1 Legal Ease. LLC 425-822- 1157: e-ma il 
legalcase@legal ease.com; web hllp://legaleasc. 
com 

Fore ns ic document exa miner: qu estioned 
document exami nations/expert testimony. Trained 
by the Secret Service, and practicing law enforce­
ment documem examiner. Civil cases on ly. Robert 
M. Hill. Associated Document Laboratories 206-
256-9893. 

Skip tracing-locator: g uaranteed locate or no 
fee: 87% success rate. Nationwide . Confidentia l. 
Many attorney-needed searches. Tell us what you 
need. Verify USA. 888-2-VERlFY. 

Diligent contract attorney performs legal re­
search, writing and triaJ preparation for lawyers in 
Washington Stale. I use LEX IS cornpulerizcd re­
search and the UW Law Library, drafting trial 
brie fs, motions and legal memoranda. Will help 
organize your case for trial. Admitted to Washing­
ton Bar in 198 I; many satisfied clients . Elizabeth 
Dash Bouman, 603 I -501h Ave. NE, Seattle, WA 
98 11 5. Telephone 206-526-5777. E-mail lizbo11rnan 
@sprintrnail.com 

Contract attorney: 12 years' experience, accom-

We welcome and appreciate your referrals 
"Representing Injured Workers For Over 65 Years" 

Se Habla Espanol 

WALTHEW, WARNER, COSTELLO, 

THOMPSON & EAGAN 
(206) 623-5311 • Toll Free 1-800-824-6215 

THE WALTHEW BUILDING 

123 Third Avenue South (at South Washington) • Seattle, WA 98 104 
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plished trial allorney available. Formerly with the 
US Auorney and well-known Seatlle litigation firm. 
Emphasis o n medical negligence. Washington State 
Bar member and admi11ed to practice in Federal 
Court. Will provide qualified services on a contract 
bas is. Excellent references. Puget Sound area only. 
Call 253-383-8877. 

Contract research and writing from trial court 
Lo U.S. Supreme Court. Satisfied clients in WA. out 
of state, and in B.C. Available evenings and week­
e nds; rush jobs accepted. Very reasonable rates. 
Fraser Robi nson Speir. Allorney Outsource. 253-
564-3669, fax 253-564-3552. 

WILL SEARCH 

William F, Langshaw: anyone with any knowl­
edge o f a will executed by William F. Langshaw 
of Seattle p lease contact attorney Wi ll iam L. Neal 
206-667-82 I I. 

Margaret V. Rombauer: seeking will of Mar­
ga re t V. Rombauer. Ple ase contact Lo ret ta 
Rombauer a1 206-622-6646 (work) or 425-432-
1346 (home). 

Wil liam Vernon Glenn died June 30, 1998. 
reside nt of Othello. Washington. Born May 18. 
1936, Nyssa. Oregon. If any allorncy has posses­
sion o f this wil l, please contact Bruce D. Pinkerton, 
1426 E. Hunter Place. Ste. A, Moses Lake. WA 
98837: 509-765-0688. 

Melvin Floyd Brewster: anyone who has pre­
pared a will for Me lvin Floyd Brewster, who died 
in Tacoma 8/4/98, plase contact a llorney Gayle rd 
Masters 253-383- 1406. 

MISCELLANEOUS 

Italy: Tuscany: c lassic I 8th-C. house, just re­
stored , views o f San Girnignano's medieval tow­
ers, 30 mi les SW o f Florence, 4 miles ro train, 6 
bedrooms (sleeps 15). 3 baths, about 2500 square 
feel. private road, sci in vineyards. olives. apricots, 
weekly $ 1600-2500. 14 th-C. villa, former monas­
tery. 17 miles S o f Flore nce. rent as one to three 
living units, 3 to 10 bedroo ms (sleeps 7-27), 3 to 8 
baths. about 5000 square feet, private road, wine. 
o live estate, pool. gardens. weekly $ 1300-5000. 
Rome: central, view. large ( I 000+ square feet), I -
bedroom. I -bath apartment, s leeps 4 , living room. 
dining room, kitchen, veranda. weekly $ 1200. Law 
office of Ken Lawson (Seattle) 206-632- 1085; fax 
206-632-1 086. 

Inform your clients: top dolla r paid for struc­
tured settlements and louery winni ngs. Heartland 
Capital Funding 800-897-9825. Professional annu­
ity fund ing for you and your client. 

Lump sums cash paid for remaining payments 
o n seller-financed real estate notes and contracts . 
busi ness notes, structured selllcments. annuities. 
inheritances in probate, loucry wi nnings. Since 
1992. Cascade Funding 800-476-9644. www. 
cascadefunding .com 

Cab o San Lucas: luxurious one-bedroo m wa­
terfront condo. Fully equipped ki tche n, ale, pool 
and restaurant o n premises. Prime locat io n. 503-
393-5059; e-mail fpesola@yahoo.com 

Rigos Bar Review: Washi_ngton law written by 
Washington lawyers exclus ively fo r the Washing­
ton Bar Exam. 9 1 % pass rate on 7/98 exam. Li ve 
classes in Seattle. Tacoma and Port land. Self-study 
o pt ion also possible. 1999 textbooks now avail­
able. Enroll now and get sta11ed for the March 1999 
exam. Contac t u s a t 2 0 6-624-07 16 o r www. 
rigos. nel 
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Click here to limit your citations list 
to the desired point(s) of law 

ons 
Damages 

► Amowit awarded. 
U.S.Ala , 1996 

Click here to view headnoles from 
other cases with the same Topic and 
Key Number-with the option lo 
view the full text of the case 

Lawful conduct of automobile manufacturer outside of state of 
~•ar Sal act AH Alabama could not be considered by Alabama court in determining 

p:'=':::'=':::'='::=::::'=':::'='::~==-J appropriate level of punitive damages to be assessed against 

r Show Citation Counts 

C'1 Vorious Other Limits 

.. manufacturer, in fraud action brought by purchaser of automobile 
based on failure of manufac ·er to infonn him that automobile had 
been repainted after prior ship ent and prior to its initial sale­
penalties imposed on manufactur by Alabama co 

I '? Help I supp_orted by Alabama's interest in 
---~ and ,ts own economy. 

This headnote has 9 c 

View headnotes in full text lo see 
which ones are relevant to your issue 

KeyCite. The citator as accurate as 
century of case law analysis it links together. 

Accuracy is critical when 
checking for good lmv. 
There's a lot riding on it. 

You can trust the accuracy 

criticized. The flags reflect hist01y treatments 
assigned by West Group editors after they read 
each and eve,y case. 

600 law reviews- is a click away. And KeyCite 
is as cunent as Westlaw. 

It adds up to an accurate view of the 
law today. 

of West Group's KeyCite"' 

citation research se1vice. It's built on too years 
of analyzing, indexing and repo1ting 

American case law. 

**** Depth of treatment stars teU you 
bow much other cases discus.5 your case. 
(? Integrated Key Numbers and fu ll-text 

headnotes help you find related cases quickly. 
Plus, any source discu5.5ing your case-all 

the cases in tl1e National Reporter System, a 
million unpubLished cases, thousands of ALR® 

annotations and Am Jur 2d mtides, mid over 
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FREE BOOKLET! 

~ To get fuU details on 
KeyCite, request tl1e 

illustrated KeyCite guide. 

When you KeyCite a case via 
Westlaw~ CD-ROM or the Web, you'll see at 
a glance if it was reversed, overruled or 
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