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More citations than a 
New York meter maid 

Washington Supreme Court and Court of Appeals Decisions, 1909 to date 
1997 Session Laws 

The 1996 Revised Code of Washington 
Legislative History Materials for 1995, 1996, and 1997 

The Washington Administrative Code (Titles 1-516, WAC) 
The Washington State Register 

Washington Court Rules 
Washington Local Rules of Court (every county) 

Washington Corporations - from the WA Secretary of State, Corporations Div. 
The Subject Index to Washington Law Reviews, 1970 to date 
Attorney General Opinions and Letter Opinions, 1949 to date 

Shorelines Hearings Board Decisions, 1983 to date 
Pollution Control Hearings Board Decisions, 1980 to date 
Forest Practices Hearings Board Decisions, 1990 to date 

Growth Management Hearings Board Decisions, 1992 to date 
Public Employment Relations Commission ("PERC'') Decisions, 1976 to date 

Significant Decisions of the Board of Industrial Insurance Appeals, 1955 to date 
Washington Tax Decisions -Tax Decisions and Excise Tax Bulletins from 

the Washington Department of Revenue, 1966 to 1996 
Washington Board of Tax Appeals Decisions, 1968 to date 
Ethics Opinions of the Washington State Bar Association 

Mandatory Domestic Relations Forms 
Sentencing Guidelines 

The Seattle Municipal Code 
The Spokane Municipal Code 

The Bellevue City Code 
The Everett Municipal Code 
The Tacoma Municipal Code 

The Clark County Code 
The King County Code 

The Kittitas County Code 
The Pierce County Code 
The Skagit County Code 

The Whatcom County Code 
The Yakima County Code 
The United States Code 

With more than 35 databases, CD Law is your ticket to the most current and comple te 
CD-ROM law library in Washington. It's also equipped with powerful, user-fii endly search 

software that can save you a lot of overtime. For your free 30-day test d1ive , call (206) 623-1688. 

(206) 623-1688 • Internet: http:/ / www.cdlaw.com 

Your search 
is over. 



Why Washington Lawyers 
Choose Hall-Conway-Jackson, Inc. 
For Professional Liability Insurance 

A variety of limits of liability available, up to $20 million for qualifying firms. 

Multiple Extended Reporting Period options, including unlimited. 

Court reimbursement expenses of $250 per day, up to $5,000 maximum per claim for attendance 
at a trial at Coregis' request. The deductible is waived for this provision. 

Reimbursement up to $5,000 per policy period for expenses incurred as a result of disciplinary 
proceedings. The deductible is a lso waived for this provision. 

Full prior acts coverage for qualifying firms/lawyers. 

Coverage provided for lawyers acting in the capacity of arbitrators, mediators, notaries public a nd 
title insurance agents. 

Claims made and reported form with a 60 day mini-tail. 

Qualifying firms may elect to have limited claims expenses paid in addition to the limit of liability. 

Coverage provided by Coregis Insurance Company. Coregis' professional liability insurance 
programs are part of Westport Insurance Corporation, rated A++ by A.M. 
Best, its highest rating . 

For additonal information, contact Pat Stewart at: 

HALL-CONWAY-JACKSON, INC. 
INSURANCE BROKERS 9709 Third Avenue N.E .. Suite 

P.O. Box 75978 
Formerly Quinan-Pickering, Inc. Seattle. Washington 98125 

502 (206) 527-2444 
FAX (206) 525-1316 

1 -800-8 77-8024 
coRD® 

CUSTOM INSURANCE PROGRAMS 
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A NEW DEFINITION 

OF LEGAL AID. 

Eve r since we opened our doors in 1 988, Pacific I orthwest Ba nk 

h as been offe rin g l egal a id to the atto rn eys and l aw firms of Western 

Was hin g t on. We h ave a quick , h ass le-free approach to setup a nd 

di sb ursement of I OLTA and Cl ient Trust Acco unts vi a th e te lep h one. 

We have c u stom-ta il ore d revolvingc r edi tlin es wi th s ubl e d ge rs that 

a ll ow atto r neys a nd law firms to segrega te and track costs assoc iated 

with majo r cases. And we provide t h e con venience of a couri er serv ice. 

But most imp ortant l y, w e understa n d h ow to h e lp yo u. 

Seattl e - 3 rd anrl Seneca 624-0600 Bellev u e - NE 8 th and I I 2th NE 646-0900 

Lynnwood - 64 t h and 196th St. SW 7 12 -0600 

Pacific Northwest Bank 
A LI TT LE S MALLER . A LITTLE S MARTER.® 
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RCW & WAC CO 
As published by the Statute law Committee, Office of the Code Reviser 

❖ The Revised Code of Washington, 
current through 1996 Regular Session 

❖ The Washington Administrative Code, 
current through noon, July 24, 1996 

❖ The Washington State Constitution 

❖ Pattern Forms by the Administrator for the Courts 

' FOL I 0. 
INFOBASE 

Each CD is licensed for 10 concurrent users. Licenses may be purchased for additional users. 
Passwords needed only for network licenses over 10 users. 

D I want RCW only for $50 + tax ($54.00) 

D I want both RCW & WAC for $100 + tax (S108.00) 

D I wish to purchase an additional RCW license for 

10 additional users ($50.oo + tax ) 

D I wish to purchase an additional RCW/WAC license for 

10 additional users ($100.00 + tax ) 

Name 

Address 

City St 

Prepayment Required 

4 Washi11gro11 Srare Bur News August 1997 

Send your check to: 

Office of the Code Reviser 

PO Box 40552 
Olympia, WA 98504-0552 

Ph: (360) 786-6369 

Zi 



Published by 
WASHINGTON STATE 

BAR ASSOCIATION 

2101 FOURTH A VENUE 
FOURTH FLOOR 

SEA TILE, WA 98 121-2330 

DENNIS P. HA RWJCK 

Executive Director 

BONNIE D. KAM 

Director of Communications 

© 1997 by Washington Stale Bar 
Association 

Printed by Valeo Graphics, Seattle 

A ll editorial material , including 
edito ri a l comme nt, appearing 
herein represents the views of the 
respective authors and does not 
necessm·i ly cm-ry the endorsement 
or the Association or the Board of 
Governors. Likewise, the publica­
tio n of any adverti sement is not to 
be construed as an endorsement of 
the product or service offered un­
less it is specifical ly stated in the 
ad that there is such approval or 
endorsement. 

Washington State Bar News 
(ISSN 986-52 13) is published 
monthly by the Washington State 
Bar Association. 2 10 l Fourth Av­
enue, Fourth Floor, Seattle, WA 
98 121-2330, and mailed second­
class in Seattle, WA. $ 14.47 of a 
regular me mber's dues is used for 
a o ne-year subscri ption. The an­
nual subscription rate for inactive 
members is$ I 5. Nonmembers sub­
scription rate is $24 a year. Wash­
ingto n residents add 8.6% sales 
tax. 
POSTMASTER: Send changes of 

address to WASH IN GTON 
STATE BAR NEWS, 210l 4TH 
AYE, 4TH FL, SEATTLE, WA 
98 12 1-2330. ~-· -..-

Printed with soy-based ink 011 recycled paper 

ADVERTISJNG 

Display: Con n1c r Jack Yo ung at (206) 727-8260. 
Professio nal: Boxed ads. WSBA memhers only. $40/inc h. Billed at puhlication. 

Con tact Do ree Armstrong, (206) 727-8214. 
C lassified: Advance payment requii:ed. 

Memher -$25/fir t 25 words; .25 ea. acld'I wo rd. 
N onmembers - $35/firsr 25 wnrds; . 75 ea. acid'! word. 
Blind box number service - $7. (Responses will be forwarded.) 
Call Erik Sch wab (206) 727-82 I 3. 
N otes: l) Pos itions ava ilable are aurom.:irically posrecl o n a 24-hour jobline [(206) 

72 7-8261] aml in looseleaf binders at the WSBA offices for immediate 
consideratio n. 
2) State and federal law a llow minimum, but proh ibit max imum - e.g., no 
ranges - qualifying experience. 

D eadline: Copy received • not postmarked • by firs t of each mon th for issue 
foll owing. No cancellations after deadline. 
Fo r classifieds and profess ionals, submit typed copy (no phone orders) to BAR 
NEWS, 2 IO l 4TH A VE, 4TH FL, SEATTLE WA 9812 1-2330. 

BOARD OF GOVERNORS 

TOM CHAMBERS, President 
MARYE. FAIR H U RST, Pres ident-elect DONALD N. POWELL, Sixth District 
PETER EHRLICHMAN, First District LIS H WHITSON, Sei,enth District 
WILLIAM NIELSEN, Second Disrrict MAR[JEAN E. MOSCHETTO, Eighth District 
TERRANC E J. LEE, Third District DENNIS J. LA PORTE, Ninth District 
STEVE CROSSLAND, Formh Disn-ict RON PEREY , King County 
PAT RICIA C. WILLIAMS, Fifth District MARY A LIC E THEILER, King County 

EDITORIAL ADVISORY BOARD 

Steve Bertsch, Second District 
Jeffrey Roger Bunch, Fifth District 
Robert C. Cumbow, Chair 
David L. C rump, Seventh District 
Je ica Ann Eaves, Seventh District 
C ra ig A. Fie lden, Seventh District 

Lori S. Haskell, Seventh District 
Nancy Krier, Third District 
G regory James Lawless, Sevemh Districr 
Constance Lind, Seventh District 

Evan L. Loeffler, Fifth Disoict 
Joan H. Lukasik, Seventh District 
J. Tappan Menard, Foimh District 
Jennifer Elaine Micheau, Seventh District 
Steven W. Pidgeon, (Pore/and, O R) 
David Michae l Sandhaus, Fift.h District 
Milton Curtis Smith, Fim District 
Stephen Christopher Smith, First District 
Virginia T ee, Eighrh District 
James Lawrence Yarnell, Ninth Distlict 
Steven Arden Zimmerman, Founh District 

SELECTED WSBA TELEPHONE NUMB RS 
General Information ................................. ................... (206) 727-8200 
Fax ...... ... .................... ......... ................................. .... ... (206 ) 727-8320 
WWW Homepage ................... ....................................... h ttp://www.wsba.org 
Administration ........................ ... (206) 727-8200 ........... admscaH@wsba.org 
Admissions ..... .... .. ................... .... .. ........................................ (206) 727-8209 
Current W SBA C LE Seminars .. (206) 727-8202 ............ ........ cle@wsba.org 
Communications ........................ (206) 727-8203 ..... .......... comm@wsba.org 
Executive .............. ........................................... ........... ..... . barchiefl@ao l.com 
Jobline (recording) ............................ .. ........... ....................... (206) 727-8261 
L.A.W. BBS ......... Modem ............................. ....... ................ (206) 727-83 12 
. ............ .. .. Voice Message ........... .............. .......... ................. (206) 727-83 14 

lawyers' Assistance Program ................................................. (206) 727-8268 
Mandatory C LE credi ts/course accreditation ........ .. .............. (206) 727-8271 
Office of Disciplinary Counsel ... (206) 727-8207 ............ discipln@wsba.org 
O rder fulfillment for all WSBA products ... ...................... .... (206) 727-8278 
Licensing .................................... (206) 727-82 IO .............. license@wsba.o rg 

August 1997 Washi11g1011 Swre Bar News 5 



-
Kirke-Van Orsdel, Incorporated, our insurance administrator, 
has made arrangements with Reliance National Insurance 
Company, that could,save you hundreds of dollars! The idea is to 
combine the need to stay up-to-date on the law by attending 

• -'~ WSBA-CLE Seminars and the need for malpractice insurance. 
~•t1. ' I 'f O • 

l ~~,. ~~°l "'-'. , ~h,ci ~ 
., bf:.i "t 7 ~,a How G~n I Save? ~ t ~,, l-~-

-..? 

~ V{hether or not you are currently iiu:;ured by Reliance National Insurance Company, 
simp7y attenq..a WSBA CLE Seminar and ask the registrar for a Certificate of Attendance 

, (certificates will only be issued to the registrant at the end of the program). Attach the 
:--~ or[glnal certificate( s) to your new application or renewal application to receive your 
· Zp7: .... ~e_ig;c ount. Each certificate is good for one year and is worth"5% off_ your Malpractice , 
~- fn5U~nce Premium - coflect two certificates during that one-r eazyeriod ~o save 10%! ' 

~ 

'? • ~ I am ~ member of a firm that has the WSBA-sponsored insurance by 
(,- Reliance National Insurance Company. Can we all save? .. 

Fbr more information about this pr0gram, call Pam Blake at Kirke-Van 0rsdef, fncorporated 
at 800-366-7411 or 206-224-7411. Fora calendar of upcoming WSBA-CLE Seminars see our 
Spring/ Summer Source Catalog or call the CLE Department at 206-727-8202. 

V 

6 \Voshi11g1n11 S1a1e Rar Ne11·.< A11g11,1 /997 



Digital Signature Comments 
Editor: 

After reading the article by Scott G . 
Warneron digital signatures in your June 
issue , I would like to take issue with his 
statements regarding his "persuasive ar­
guments against the Act as proposed . .. . " 
Mr. Warner states that persuasive argu­
ments against the Ac t as proposed are (1) 
the Act did not include any requirement 
that the sig ner of an electronic document 
have an opportunity to view the entire 
document before signing; and (2) the Act 
did not address the issue of whether the 
document might be modified after the 
signe r had reviewed but before signing. 
Mr. W arner further suggested that if the 
statute had incorporated language that 
made it clear that the signer, and an yone 
e lse relying on the digital message, ( I ) 
had viewed the message in plain text 
before signing; (2) signed the message 
w ith an affinnative act appropriate to the 
context; and (3) signed it priorto transfor­
mation, that the shortcomings in the Act 
would have been rectified. 

Both the Legislative Task Force and 
the UCC Subcommittee, chaired by Mike 
Rodin, considered those issues but found 
them to be without merit. The technology 
that currently exists, and which has been 
established as minimal s tandards for a 
licensed certification authority to use for 
encryption of digital messages, will pro­
vide an opportunity for a person to review 
the entire document in plain text before 
signing and e liminates an y r isk that a 
document can be modified after review 
before verification o r digital s ignature . 

The Legislative Task Force and the 
UCC Subcommittee were very cognizant 
that when drafting legislation for evolv­
ing technology, it is extremely important 
to not restrict the development and use of 
evolving technology by legislative con­
straints, but to let the market place deter­
mine the adoption of the roost secure 
digita l encryption technology. 

Considering the wide range of uses to 
which digital signatures will be put in the 
immediate future, the statutory and regu­
lato ry framework for digital signatures 
provides a level of security equal to ifnot 
greater than that currently in use for hand­
written signatures. 

This Act cannot be considered standing 
alone, but must be conside red in light of 
recent technology changes that are taking 
place and which are being adopted both in 

Readers are invited to submit letters of reasonable length to the editor. They should be 
typed on lefferhead and signed. Due date is the 15th of the month for the second issue 
following. The editor reserves the right to select excerpts for publication or edit them as 
may be appropriate. Signatures in excess of three names will be printed only in 
exceptional circumstances, at the sole discretion of the editor. 

commerce and by the state of Washing­
ton. One of those that is most relevant is 
the changes which were made to the 
Washington recording statute in 1996, 
which allowed electronic recording o f 

documents with county auditors. This 
ability, coupled w ith the recognition by 
the Washington Electronic Authentica­
tion Act, that a digital signature has the 
same legal significance as a notarized 

SpeciaHzing in 
Temporary ana 
Permanent 
Pfacement of 
Qµafit:J J'l.ttorneys 
ana .Law Cferk? 

Economical solutions to attorney 
staffing and client service concerns 
of law firms, practitioners and 
in-house counsel departments. 

Move successfully through the year 2000: 

• Be certain your attorneys will produce 
quality work product before you take 
them on full-tim e. 

• Indulge in tl1e benefits of having an 
"associate" onl11 w hen you need one. 

•Be confident in your ability to provide a 
full range of legal services to current and 
prospective clients. 

Lynda J. Jonas, Esq. - Placement Director 
615 Market Street, Suite B 
Kirkland, WA 98033 
206-822-1157 · 206-889-2775 FAX 

Private 'lla[uations, Inc. 
1000 Secom[ JI.venue 
Suite3450 
Seattfe, 'Washington 
98104-1022 

APPRAISfRS ANO VAlUA TION CONSU lT ANTS 

Adrien E. Gamache, Ph.D., President 

• Valuations of Businesses & Intellectual Property 

• Family Limited Partnership and LLC Interests 

• Experienced Litigation Support 

Call for references and qualifications 

(206) 621-8488 • (206) 682-1874FAX 

:r,; 
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Washington Administrative coae 
To order, use the form below 

' 

- , 

If you do not already subscribe to the R g1s er _. 
you can add it to your WAC order i~~~~ ~c~ 
f $ ·S "'"S.:~ ~ -~ or 189 ($175+ 8%tax) ~ 1 °'•o""" ~ 

Make checks payable to: Office of the Code Reviser 
Send to: PO Box 40552 Olympia, WA 98504 

Please send _sets of the 1997 WAC, at a cost of $388.80 ($360 + 8% tax) per set. 
Price to Include the 1998 supplement 

I would like_ subscriptions to the 1997 Washington State Register at $189 ($175 + 8% tax) per subscription. 

Ship To: 

Address 

City 

State agencies and out-of state subscribers are not required to pay sales tax 

Attn: 

Mail Stop 

---------------- St __ Zip 
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® 
BUCK & GORDON 

is pleased to announce that 

Afi§on D. Birmin gham 
has become a partner of the firm 

effective June 1, 1997 

Ms. Birmingham will continue her practice 
in the area of real estate t ransactions 

JBuck & Gordon 
1011 W estern Avenue, Suite 902 

Seattle, WA 98104,1097 
(206) 382,-9540 

(206) 626,0675 (facsimile) 
bg@buckgordon.com 

Buck & Gordon provides a full mnge of real estate legal services: 
land use, environmental law ( including hazardous waste) , 

transactions, municipal law, project management , and litigation. 

JULIN, FOSSO, SAGE, MCJBRIDJE & lVJfASON 

IS PLEASED TO ANNOUNCE THAT 

JERJ[C JE. ROY 

HAS BECOME A PARTNER IN THE FIRM 

AND THAT 

Jan.al.Ji lPowell. lLane 

lEdw.aLJrd A . H.ai.1dey 

Breit§. Simmons 

HA VE JOINED THE FIRM AS ASSOCIATES 

1001 4th Avenue Plaza 
Suite 3900 

Seattle, WA 98 154 
(206) 622 ,3720 

114 W . Magnolia 
Suite 201 

Bellingham, WA 98225 
(360) 671,3540 

8350 164th Ave NiE 
Suite 301 

Redmond, WA 98073 
(425) 885,4066 
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W ASHKNGTON ARBKTRATKON 

& MEDKATKON S ERVJ[CE 

part of the United States Arbitration 
& Mediation network of ADR offices 

is pleased to recognize and honor 

G REGG B ERTRAM 

ffARRy G OLDMAN 

D ONALD KELLEY 

and 

L ARRY L EVY 

as Master Mediators within USA&M 
each having mediated over 750 cases 

and 

E UGENE ANNIS 

P AUL CHEMNICK 

T ED CLELLAND 

J OHN COOPER 

JUDIT GEBfiIARDT 

WILLIAM JOYCE 

WILLIAM RUSH 

MICHELE S ALES 

D AVID M . "MAc" SHELTON 

and 

RICJH[ARD S INDELL 

as Senior Mediators within W AMS 
each having mediated over 300 hours 

Profess ional Dispute Resolution since 1981 
with 50 attorney neutrals statewide 



changes in the law would alter jo int and 
several liability and modify the present 
rule forbidding evidence in civil litiga­
tion of the injured plaintiffs lack of use 
of a seat belt. These changes would, I 
believe, be generally felt to reduce the 
filing of suits and/or reduce recoveries. 

After the Board voted to oppose the leg­
islation, Mr. Chambers wrote to the legis­
lature asserting that these changes would 
create undesirable barriers for citizens of 
the state to access the cour ts. M r. 
MacPherson thought that the Board should 
remain neutral on these issues since this 

BANKRUPTCY 
Are your clients unable to pay their debts, facing creditor harrassment, 
collections, lawsuits, foreclosures, tax levies, garnishments, or license 
suspensions due to nonf)ayment of fines, etc.'?' 
REFERRALS INVITED for possible bankruptcy solutions to reduce or 
eliminate your clients' financial crisis. 

CHAPTER 7 can eliminate most debts while protecting exempt assets! 
CHAPTER ] 3 can restructure payments on debts that cannot be eliminated! 

SMALL FIRMS DESERVE 
BIG BREAKS. 

NOW MOST SMALL LAW FIRMS 
CAN SAVE UP TO 30% ON 

PROFESSIONAL LIABILITY INSURANCE 
only for firms of 1 to 4 attorneys! 

Call the small firm specialists at 

(800) 817-6333 
liZ! Strong, Dependa ble Coverage 
e' Low Prices 

liZ! Flexible Payment Plans 
~ Responsive Claims Handling 

MAIN STREET 
Law yers Insurance Cooperative Purchasing Group 

A ll policies underwritten by an insurance 
company rated "Excellent" by A.M. Best Company 
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type of legis lation wou.ld be generally 
favored by the civi l defense Bar and op­
posed by the civil plaintiff Bar. 

My question: Do not Board members 
who represent plaintiffs on a contingent 
fee basis have an obvious conflict of in­
terest in voting on making a recommen­
dation on this type of legislation? These 
changes to the tort system would likely 
reduce, if not eliminate, recoveries by 
plaintiffs and thereby equally reduce or 
eliminate the attorney's fee. Defense at­
torneys also could have a conflict in that 
such legislation could reduce lawsuits 
and, thereby, their opportuni ties to repre­
sent defendants. I applaud and appreciate 
Mr. Chambers and others who practice 
primarily plaintiff and defendant civil liti­
gation and devote considerable time to 
the necessary functioning of our State 
Bar, but should not these Board members 
recuse themselves from participating in 
voting on or recommending to the legisla­
ture legislation in which they have obvi­
ous or apparent fi nancial interest? 

THOMAS OWEN 
Seattle 

Separation of Marriage 
& State? 

Editor: 
Louisiana just became the first state to 

create a second option for marriage - a 
harder to break kind of marriage called 
"covenant marriage." (New York Times, 
6-23-97). This legis lation was sponsored 
by Christian groups and is a good thing 
because it allows a second marriage con­
tract choice. Couples can opt for the cur­
rent no-fault marriage - where later, 
there does not need to be a reason to get a 
divorce - or opt for thjs new, more 
binding marriage contract - where a 
reason is later needed in order to get a 
divorce. 

This expansion from one to two choices 
is good. But couples should have even 
more than two choices of marriage con­
tracts. ln a marriage market - one with a 
separation of church and state - freedom 
of contract based on consent and the rules 
of contract law would control. Each couple 
could j ust draw up its own individualized 
marriage contract or grab one from the 
stationery store. 

A choice between marriage contracts 
forces couple to evaluate the legal conse­
quences of their potential marriage. This 
can be awkward, sort of like fiancees 



contemplating pre-nups. Yet we don' t 
cri ticize wider choice in a free society 
because the choices might confuse or 
bedazzle us, or make us feel awkward of 
self-conscious. 

Yet the freedom of contract guaranteed 
by common law ("common law" refers to 
the thousands of individual court deci­
sions dating back to L 7th-century En­
gland through today which create a body 
of case law as opposed to statutory, legis­
lature-made law) really doesn' t exist in 
ma1Tiage today because American mar­
riages do not occur in a free market where 
until today only one type of government­
sanctified ma1Tiage contract was legally 
recognized (although other forms of mar­
riage can be recognized religiously and 
culturally by private, non-governmental 
institutions.). 

But better yet to have a separation of 
marriage and state where any couple, or 
other combination of people, could be 
free to contract with each other on any 
mutually agreeable tem1s. ln other words, 
no government-issued marriage license 
would be necessary; government would 
be out of the business of marriage. No tax 
breaks, no subsidies, no formal govern­
ment recognition. Government neutral and 
silent on marriage. Let contractlaw rather 
than government regulations rule here. 

Yet, critics argue, this would allow for 
gay marriage and polygamy. True, but 
why not? Freedom of contract should 
reign. Gay and polygamous marriages 
should be legal as private, non-govern­
mental contract options. Absent coercion, 
fraud, incapacity, underage, criminal con­
spiracy or other traditional common-law 
contract defenses that can justify break­
ing promises (or prevent a court from 
enforcing such promises), such alterna­
tive relationships should remain free of 
government regulation. Again, as long as 
they are based on consent and are fair 
under the well-established rules of con­
tract law. 

It can be argued that having children 
creates an "externality" that markets and 
contract law can' t adequately capture 
(since kids may be abandoned necessitat­
ing that others be forced to care for them) 
such that regulation of contracts regard­
ing having kids could be justified-even 
under libertarian law and economic mod­
els of analysis. But let's free up marriage 
contracts before we tack.le contracts re­
garding kids. 

JEFF JARED 
Kirkland 

HB 1804, F16 1820 
and SB 5733 

Editor: 
I have just had the opportunity to re­

view the letter to the Bar News (June 
l 997, page 7) written by James E. 
MacPherson, the secretary of the Wash­
ington Defense Trial Lawyers, regarding 
legislation proposed by the so-called Li­
ability Reform Coalition (LRC). Mr. 
MacPherson takes the Bar Association 
and, particularly President Tom Cham­
bers, to task regarding steps for lobbying 
against this legislation. 

In his letter, Mr. MacPherson states, 
"Also, there was no input from other 
sections of the Bar." The purpose of this 
letter is to advise Mr. MacPherson and all 
members of the Bar Association that that 
is inco1Tect. I serve as the chairperson of 
the Executive Committee of the Litiga­
tion Section of the Washington State Bar 
Association. Our section is the largest 
section ofthe Bar,representing more than 
3,000 members. Our Board is composed 
of litigators representing a cross-section 
of the entire spectrum oflit igation within 
the state. Our Board includes several 
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members who do nothing but defense 
work, as well as several members who do 
nothi ng but plaintiff work. The remain­
ing members of the Board work both 
sides of the courtroom, and also handle 
commercial litigation, antitrust matters, 
dissolutions and federal Indian Jaw. 

The legislation in question was the sub­
ject of much debate at our regularly sched­
uled meetings, as well as several confer­
ence calls. Ultimately, our Board voted 
unanimously to oppose this legislation. 
The basis for our opposition is much the 
same as that contained in Tom Cham­
bers' letter to chairs Roach and Sheahan, 
printed in the June Bar News. The Board 
basically felt that there were issues of 
both access to justice and fairness to the 
citizens of the state involved and that 
those issues were not fairly dealt with in 
the legislation. 

Suffice it to say that Mr. MacPherson is 
simply wrong when he indicates that no 
other section of the Bar Association sup­
ported the Board 's actions. The Litiga­
tion Section did so unanimously. 

TIM WEAVER 
Yakima 

Washington Courts 
Historical Society 

Editor: 
At our request, the Washington Su­

preme Court has established a committee 
to develop a Washington Courts Histori­
cal Society, to be incorporated as a non­
profi t corporation with Section 50 1(c) 
tax-exempt status with the Internal Rev­
enue Service. This historical society 
would raise funds for the purpose of ad­
vancing the history of Washington 's ju­
dicial system, the Temple of Justice and 
the Washington State Bar Association. 

We are very interested in your readers ' 
thoughts as to possible objectives for this 
historical society. In specific, we would 
appreciate theirthoughts about any archi­
val materials, historical objects or histori­
cal/educational activities that could be 
funded by an historical society. 

Thank you in advance for your assis­
tance regarding such possible activities 
for an historical society. 

PHlLIP A. TALMADGE 
GERRY L. ALEXANDER 

Olympia 

"Payment or Pavement"? 
Editor: 

In the July 1997 Bar News, Bruce D. 
Maclean labeled Republicans as "Nazis." 
I suppose he did so based upon their 

backing of the "you don' t pay, you don't 
play" treatment of the student loan ques­
tion. How dare Mr. Maclean use the label 
of 'Nazi" in his defense of a morally 
indefensible position? It is time that he 
and his socialist, left-wing, Commie, 
pinko, tax-and-spend liberal Democrats 
and fellow travelers learned that to pay 
back a debt is the moral and legally right 
thing to do. For a lawyer not to honor his 
or her promise to repay a loan is an act of 
moral turpitude which should result in 
suspension if not outright disbarment. 
Come to think about it, I am not sure that 
a lawyer or doctor who isn't earning 
enough to make the modest student loan 
payments should be practicing anyway. 
Perhaps, as a collateral benefit, the "pay­
ment or pavement" policy would also 
assist in reducing the incidence of mal­
practice. And the bleat goes on. 

EARL W. HENSLEY III 
Wenatchee 

Oppenheim Reply 
Editor: 

I do not personally know Mr. Payseno, 
and I have never met him. I find it difficult 
to understand why he would write such a 
vicious, inaccurate attack. What is bis 
argument? Oppenheim is a bum, so don't 
print what he writes? My hospital privi­
leges were never terminated in 1976, and 
in fact, my licen.se was reinstated in J 991. 
Nevertheless, there is no question that I 
had a difficult time in medicine, but I 
have changed and learned from what er­
rors I have made. Recently, I presented 
my full case to the WSBA character and 
fitness committee. I was denied by that 
committee on that application, but I am 
optimistic about the future. 

No matter bow I struggled to rehabili­
tate and to rectify matters, people with 
Mr. Payseno's prejudices prevented me 
from an active career in medicine. I 
struggled 12 years and Jeft medicine in 
1992 after 18 years in medical practice. I 
have since graduated law school and re­
ceived an LL.M in Health Law. 1 have 
published and written widely and have 
not received such excoriating remarks in 
other places. Recent ly, I won a presti­
gious national essay contest and will be 
publ ishfog a 500-page treatise on the 
medical record as evidence with a major 
national law publisher. So far as I know, 
I am the only person in the state of Wash­
ington to achieve these academic distinc­
tions. 
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Now, to the specifics. Whether one 
calls incident reports by that name or by 
some name which confuses the identity of 
the incident report, it is still an incident 
report. I suspect readers can consider what 
Mr. Payseno writes to be his view of 
matters. My article reflects my experi­
ence over nearly 25 years in medical­
negligence litigation. While a "Quality 
Management Memo," if it is the product 
of peer review, may come under the Health 
Care Quality Management Act, an inci­
dent report which is an investigative re­
port of an incident and is not peer review, 
is indeed discoverable. It is no secret to 
members of the Bar that the defense and 
plaintiff sides see this issue differently. 

As a li tigation tactic, medical-negli­
gence defense attorneys try to create an 
impermeable wall to d iscovery of inci­
dent reports. The plaintiffs argue that the 
report is a business document, discover­
able under Fed.R.Evid. 801(6), and the 
defense argues HCQIA privilege. The 
defense attorneys make a fortune over 
this argument. Mr. Payseno should read 
Bernard Reams, The Health Care Quality 
Improvement Act of 1986: A Legislative 
History of Pub! L. 99-66 (1990) to better 
understand that these reports are discov­
erable. This is no defect with my article. 

In general, physicians and health care 
providers are truthful and write records 
which accurately reflect medical care ren­
dered. I made that clear in the article. 
Unless that were true, the system would 
collapse. When Ji tigation ensues or where 
there is a bad result, providers even doctor 
their records. I wrote my LL.M. thesis on 
the topic of spoliation of evidence in 
medical-negligence litigation. The de­
fense lawyers deny that spoli ation of evi­
dence occurs because if they knew about 
it, they could not ethically represent the 
client! 

Finally, I spoke with my attorney, who 
spoke with Mr. Welden, and I received 
word back from my attorney that I did not 
need to make any particular mention of 
anything to Ms. Bennett. Must I forever 
introduce myself with a paragraph of past 
problems? I did not represent myself as 
either a licensed attorney or physician in 
my article. I made no particular represen­
tations about myself other than what was 
contained in the article. Attorneys in two 
other states have enjoyed my article with­
out such an acid response. I submit that at 
some time people should recognize my 
efforts to change and that that time is upon 
us. 

ELLIOTT B. OPPENHEIM 
Newcastle 



A Conversation Between Father and Son 
An Almost-true Story 

by Tom Chambers 
WSBA President 

Act Ill, Scene 3 

A man in his early 50s, sitting at his kitchen table, with three­
ring binders open and strewn about the table. Enters a young man 
in his early 20s with a full , well-groomed beard, shoulder-length 
dishwater blond hai.r that is pony-tailed with a rubber band under 
a well-worn Notre Dame baseball cap, wearing blue-collar work 
clothes and boots. 

SON: Hiya Pops, how's it goin'? 
FATHER: Hey T.J. , what are you up to- making another raid 

on Mom's pantry? 
SON: No, be]jeve it or not, we have so much food that it 

goes bad, and we have to throw it away. But I'll take 
a beer if you can spare one. 

FATHER: Sure go ahead. How's school going? 
SON: Just got the grades Friday, one A and one B. I'm still 

not sure how many hours to take next quarter. 
FATHER: Go for it and take a chance. Christopher Columbus 

did. 
SON: Yeah, and Columbus is dead; he died penniless. Bill 

Gates dropped out of college, and he 's a billionaire. 
FATHER: (Just shakes his head.) 
SON: Hey Pops, you're about through with your term as 

president; did you get everything done that you 
intended? 

FATHER: Actually, the Bar is doing really well and going in the 
right direction. Mostly what l did was shepherd 
along good programs and give a decent funeral for 
some dying ones. 

SON: Mind if J have another beer? 

FATHER: Help yourself. We've really made great strides 
improving our disciplinary program. l hope to 
have the final rules adopted by the Supreme Court 
during my term. We also haveoneofthemostopen 
and inclusive bars in the nation. I also worked 
really hard to increase diversity. 

SON: Hey! Coco Puffs! I haven't had Coco Puffs since 
I moved out. Do you mind, Dad? 

FATHER: Help yourself. I believe in open dialogue, and I 
think that helped increase dialogue with the Su­
preme Court, minority bars, access-to-justice com­
munity, and a host of potential political allies. Are 
you pouring beer on your Coco Puffs? 

SON: Got the idea from you. Remember when you 
poured bourbon on your corn flakes ? 

FATHER: I didn ' t think that I had told you about that! 
SON: You didn ' t; you told Jolie, and Jolie told me. 
FATHER: Oh anyway, the Bar is doing great, and we' ll have 

terrific leadership next year. 
SON: Come on, Dad, you're never satisfied with any­

thing! What challenges do you see ahead for the 
Bar? By the way, do you mind if I have another 
beer? 

FATHER: Go ahead. Well, I am concerned that we are going 
to slip backwards in the area of diversity. Affirma­
tive action seems to be under attack everywhere. 

SON: Some of the fellows at work aren' t very keen on 
affu-mative action. 
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FATHER: I know, but it's really important in our profession. 
Ideally, the e thnic mjx of lawyers would exactly 
match the ethruc mjx of the state's population. 
Ethnic minorities don't trust a system in which thei r 
culture and values are not fairl y represented. Corpo­
rate clients are demanding diversity too. Another 
challenge is to match the lawyers we have with the 
unmet needs of middle and low-income residents. 
It's not that we have too many lawyers, it's that we 
are not matching the talent with the needs. 

SON: Wow, chocolate chip ice cream. Do you mind if I 
have some? 

FATHER: Ugh! A beer float! Where did you ever learn to drink 
beer and eat ice cream? 

SON: From watching you. 
FATHER: Then there's the dead horse lying in our living room. 
SON: What? 
FATHER: That's what I call the specialization issue. You see, 

in medicine, a GP wouldn't attempt to do brain 
surgery, but the Bar Association gives the same 
license to everyone. 

SON: Nice try, P ops, but! don ' t see you as a brain surgeon. 
FATHER: Wait! Thjnk about it for a moment: iflawyers bungle 

cases, it could cost c lients their fortune, their free-

do m, and in some cases, their lives. We keep ignor­
ing the dead horse lying in the living room, but I'm 
afraid that after a while it 's going to smell so bad we 
are going to regret pretending that it wasn ' t there. 

SON: Got your point. What 's the solution? 
FATHER: Well for openers, we could offer skills training 

courses. The Young Lawyers offer a great Trial 
Advocacy Program. We could requi.re that lawyers 
pass a specific skj Us-training program before going 
into court or handling a particular kind of case. You 
know, I haven' t tried acrimjnal case in 20 years, and 
if I were to accept a c1iminaJ case, I should be 
required to take a three-day trairung course. The Bar 
sho uJd provide the course at nominal cost. 

SON: Sounds good to me. Yo u know, you ' re out of beer, 
Coco Puffs, and chocolate chip ice cream. 

FATHER: Why am I not surprised? 
SON: Tell Mom I stopped by. 
FATHER: She' ll know. 

The End 

Note: What about the pic ture? I've always wondered what 
1 would look like with a great body. Have you wondered about 
how you would look? 
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MCLE Comity - An Idea 
Whose Time Has Arrived! 

by Dennis P. Harwick 
WSBA Executive Director 

A couple of years ago I wrote a column 
called "Regionalization of Some Bar 
Acti vities : A Good Idea or Another Tri­
lateral Commission Plot?" Other than be­
ing a ridiculously long title, it was actu­
ally the beginning of something - a 
"Reg ionalization ofBar Activities" group 
that met periodically for a year or so to 
identify, discuss, and act on ideas that 
might make life easier for those lawyers 
who hold I icenses to practice law in more 
than one northwest state. 

We settled on simplify ing CLE report­
ing requirements as our first challenge. 
A lthough our initial discussions focused 
on "reciprocity," it soon became clear 
that pure reciprocity was loaded with too 
many thorny political issues. As a practi­
cal matter, you can get a lmost everything 
offered in o ne state accredited in another 
state anyway, i.e., legitimate CLE courses 
you take in Idaho, Utah, Oregon, or even 
Hawaii will probably get credit from the 
Washington State MCLE Board. So we 
shifted our focus to "comity" - the con­
cept that compliance in one state should 
be accepted as compliance in another 
state. 

Lo and Behold! We did it! We got the 
four states participating in this group to 

approve comity regulations! On May 12, 
1997, the Supreme Court of Washington 
entered an order approving a new provi­
sion in Washington'sMCLEreg ulations, 
to-wit: 

Regulation 118: Out-of-state 
Compliance 

a) An active member whose prin­
cipal office for the practice of 
law is not in the State of Wash­
ington may comply with these 
rules by fi ling a compliance re­
port as required by APR l l .6(a) 
and Regulation I 09 in which the 
member certifies that the mem­
ber is subject to th.e CLE re­
quirements of that jurisdiction 
and that the member has com­
plied with the CLE requirements 
of that jurisdiction during the 
member's reporting period. pro­
viding that the Board has deter­
mined that the requirements es­
tab lished by these rules are sub­
stantially met by the require­
ments of the other j urisdiction. 

b) The Board has determined that 
the CLE requirements in Wash-

Dennis P. Harwick 

ington are substantially met by 
the CLE requi.rements of the fol­
lowing other jurisdictions: Or­
egon, Idaho, and Utah. 

c) This regulation shall apply to 
compliance reports required to 
be filed afte r June 30, 1997. 

Realizing that there is some bureau­
cratic regulatory speak in there, le t me 
translate: 

Guess what? If you are licensed to 
practice law in Washington, but have 
your principal office in Oregon, 
Idaho, or Utah, just worry about 
meeting the CLE requirements in 
that state, i.e., if you have a valid 
"CLE driver's license" in Oregon, 
Idaho, or Utah, you can just file a 
form confirming that with the Wash­
ington State Bar Associatio n when 
it's your year to report CLE compli­
ance to the WSBA. 

That's it. It's that simple. It' s not really 
reciprocily,just MCLE comity - an idea 
whose time has arrived! 
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Reflections on the Yugoslav War Crimes 
by Andrew Mann 

Suppose a war were going on in which horrible abuses had occurred and were still happening. You have been 
asked to prosecute those responsible. What do you do when: the very legitimacy of your court is challenged; there 
are no universally accepted definitions of many of the crimes under investigation such as inhuman acts, rape and 
torture; and you do not have access to the crime scenes? 

e lco me to the world o f 
Yugoslav war crimes. C re­
ating any c riminal prosecu­
tion and judic ia l system from 

scratch is hard. Making it reflect Lhe di­
versity o f the world 's legaJ systems is 
even more difficult. Add pressure for 
immediate results due to the ongoing na­
ture of the conflict and mounting finan­
c ia l difficulties for the UN which is re­
spo nsible for funding, and you have an 
idea of the daunting problems facing those 
seeking justice for the victims through 
the establishment of the r nternational 
Criminal Tribunal for the former Yugo­
slavia (]CTY). 

A Difficult Birth 1 

Tbe war resulting from the dissolution 
of Yugoslavia has been the scene of some 
of the most brutal acts to occur in Europe 
s ince the Second W orld War. Tn Novem­
ber 199 I , more than 200 men were taken 
from Vukovar Hospita l in Croatia and 
murdered at a farm in Ovcara. The medi­
eval town of Dubrovnik was senselessly 
shelled even though it was essentia lly 
defenseless and served no milita ry pur­
pose. More than 150 Serbs disappeared 
from their ho mes around Gospic near the 
centraJcoast ofCroatia in December 1991. 
The n in Aug ust 1992, the news media 
broke the story of the notorious "deten­
tion" camps in Bosnia. 2 T he accompany­
ing pictures of ske leta l prisoners broug ht 
back memories of Nazi concentration 
camps. 

Reports o f other human rights abuses 
began to attract allention. Non-govern­
me nta l organizations, such as Amnesty 
Inte rnational and Human Rights Watch 
Helsinki, took statements from rape vic­
tims and witnesses of mass murder. A 
special investigation team from the Euro­
pean Community estimated that up to 
20,000 Muslim women in Bosnia had 
been raped , raising the specter o f the use 
of rape as an instrument, rather than an 
incident, of war . Governments began pro­
viding reports from its representatives on 
the scene and from refugees to the U.N. in 
response to Resolution 77 J ( 1992) that 

called for substantiated information re­
lating to the violations of humanitari an 
law in the former Yugoslavia. The Secu­
rity Council established a fi ve-person 
Com mi ssion of Experts 10 examine this 
information. Afte r analyzing more than 
65,000 pieces of informatio n, conducting 
field trips and organizing specialized stud­
ies, the Commission found overwhelm­
ing evidence of massive vio lations of 
international humanitarian law including 
wi llful killings, ethnic cleans ing, rapes, 
destruction of cultu ral and re lig ious pro p­
e rty and mass murder. 3 

On May 25, 1993. the U. N. Security 
Counci I responded to these outrages and, 
ac ting under Chapter VII of the UN Char­
te r, c reated the first international criminal 
tribunal since Wo rld War 11.4 The Inter­
natio nal Tribunal. for the Prosecution of 
Persons Responsible for Serious Viola­
ti ons of International Humanitarian Law 
Committed in the Territory of the Former 
Yugoslavia Since 199 1, later shortened 
Lo the ICTY. was born witb an ambi tious 
agenda. Lis statute gave il jurisdic tion 
over grave breaches of the 1949 Geneva 
Conventio ns , violations of the laws or 
customs of war, genocide and crimes 
again st humanity. 5 A llho ug h th e 
Nure mberg and Tokyo Tribunals served 
as preceden ts, there was no ex isting 
mechanism for investigating international 
crimes and prosecuting perpetrators. A 
new ad hoc tribunal had to be built. 

The U.N. General Assembly elected 
e leven judges for Lhe Tribunal on Sep­
tember I 7, I 993, from 41 candidates. 
W ith only one judge permitted from an 
individual countJ·y, the e leven represented 
both c ivil and common law systems (or as 
the Tribunal caUs them - inquisitori al 
and adversarial systems) from around the 
world -Australia, Canada, China, Costa 
Rica, Egypt, France, Ita ly, Malaysia, N i­
ge1ia, Pakistan and the U.S. T hey were 
sworn in on November 17 and immedi­
ately began the ir work, choosing Prof. 
A ntonio Cassese, a noted Ital ian human 
rights and interna tional law authority, to 
be President o f the Tribunal. Rules of 
Procedure and Evidence were drafted, 

... .. ~ 
-: ... .-
••• ,•, 

then adopted by the judges in February 
1994.6 The stage was set. but where was 
the Prosecutor without whom there could 
be no investigation? 

The search for a Prosecutor took lo nger 
than anyone suspected. Numerous candi­
dates were suggested , but no o ne achieved 
the necessary consensus of the Security 
Counc i I for a variety of reasons. Some 
felt Lhe Prosecutor should not be from a 
Western or NATO country . One country 
refused to approve a candidate from a 
rival ne ighbor state. Another vetoed con­
s ideration of two of its nationals since 
lhey were members of the opposition 
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party. Finally, in October 1993, the 
Venezue lan Attorney General, Ramon 
Escobar-Salam, was offered the post. 
After expressing interest initially, he sur­
prised the U.N. by declining the offer in 
February. Prior to withdrawing, however, 
he suggested naming as deputy prosecu­
tor Graham Blewitt, the head of the Aus­
tralian war cri mes unit. U.N. Secretary­
General Boutros Boutros-Ghali agreed, 
making Blewitt acting deputy prosecutor 
- the de facto head of the office in the 
absence of a Prosecutor. Without a bud­
get and unce1tain about the hiring prac­
tices to be applied to the ICTY, Mr.Blewitt 
appealed to countries for personnel and 
services to jump start the Office of the 
Prosecutorupon his arrival in The Hague. 

The Pieces Begin 
to Fall Into Place 

Reacting to Blewitt· s appeal, Congress 
authorized the President to provide up to 
$25 million from previously appropri­
ated fonds to support the ICTY. 7 Presi­
dent Clinton directed the FBI, USAlD 
and the Departments of State, Justice and 
Defense to draw down on their appropria­
tions and detail a total of2 I Americans to 
the Office of the Prosecutor. Ultimately, 
Denmark, Finland, the Netherlands, Nor­
way, Sweden and the U.K.joined the U.S. 
and donated personnel, called Experts on 
M ission, to the Tribunal. 

"The Serbs, in par­

ticular, questioned the 

validity of the tribunal 

and refused to provide 

information . . . " 

Despite cons iderable administrative 
obstacles, 8 Blewi tt focused on the need to 
start investigations promptly. Investiga­
tors, ana lysts and attorneys began arri v­
ing in The Hague. Seminars were con­
ducted to provide everyone with back­
ground information in Serbo-Croatian. 
Yugoslav history and the current conflict, 
international humanitarian law, previous 
war crimes prosecution efforts and the 
work and findings of d1e Commission of 
Experts. Working groups were set up to 
define the elements of the crimes over 
which the Tribunal had j urisdiction, to 
develop investigation standards such as 
how to handle exhibits and prepare wi t­
ness statements, to prepare international 
requests for assistance. and to identify 
potential targets for in vestigation. 

Judge Richard J. Goldstone of South 
Africa was named Prosecutor on July 8. 
1994. He enunciated a two-prong strat-

Industrial insurance claims, including liens in 
third-party cases. Social Security disability and Longshore & 
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egy for the Office of the Prosecutor: seek­
ing indictments against iliose who had 
personally participated in war crimes and 
holding accountable the political and mili­
tary leadership that "knew or had reason 
to know of serious violations of interna­
tional humanitarian law and fai led to take 
action to prevent those violations, or to 
punish those who committed them." 9 All 
the pieces were now in place to move 
forward. 

The Investigations 
Investigations were conducted under 

severely limiting condi tions. The war was 
continuing in Bosnia, making travel to the 
region dangerous or impossible. Almost a 
th ird of Croatia and more than 60% of 
Bosnia were controlled by the Serbs. Not 
alJ of the parties in the region were coop­
erating with the Tribunal. The Serbs in 
particular questioned the validity of the 
Tribunal and refused to provide i_nforma­
tion about events or access to wi tnesses 
and sights wi thin the territory they held. 
In fact, Judge Goldstsone noted that the 
lack of cooperation by the Serb authori­
ties in Belgrade, Knin (Croatia) and Pale 
(Bosnia) hindered the prosecution's ef­
forts to investigate allegations of crimes 
committed against Serb victims. 10 Lack 
of access to crimes scenes was particu­
larl y problematic. For example, a witness 
might desc1ibe the layout of a prison, but 
investigators would not be able to visit the 
alleged crime scene, making collection of 
forensic and corroborrative evidence dif­
ficul t. The magnitude of the crimes meant 
there were often multiple perpetrators, 
dozens of victims and scores of wi tnesses, 
many of whom had relocated around the 
world. "Yugoslav" refugees had been re­
settled from the U.S. to Malaysia to Paki­
stan to Sweden. Germany, itself, was home 
to more than 350,000 refugees. Each of 
the countries where witnesses and vic­
tims were located had to be approached 
for cooperation in o rder for JCTY inves­
tigators to operate within its jurisdiction. 
Questions such as the participation of 
local officials in taking witness state­
ments or the correct procedure for remov­
ing physical evidence had to be resolved. 
In addition, the Tribu11al has no indepen­
dent power to arrest or search and seize 
evidence. Again, individual countries have 
to provide that ass istance to the JCTY. 

One of the first areas investigated by 



the Office of the Prosecutor was the 
Prijedor region in northwest Bosnia, the 
subject of an extensive study by the Com­
mission of Experts.11 Before the war, 
Prijedor was an opstina, an administra­
tive unit similar to a county, with more 
than l 12,000 inhabitants, approximately 
44% Muslim, 42% Serb, 6% Croat and 
8% other. By mid-1995, it was estimated 
that less than 2,000 non-Serbs still lived 
in Prijedor-a terrible example of ethnic 
cleansing. 12 Starting in May l 992, Serb 
forces shelled Muslim areas in the city of 
Prijedor, forcing the residents to flee. 
Muslims and Croats were subsequently 
rounded up from throughout the area and 
sent to local prison camps, the most noto­
rious of which were Omarska, Keraterm 
and Trnopolje. At these camps, prisoners 
were fed starvation rations once a day. 
Male and female prisoners were beaten, 
tortured, raped and sexually assaulted. 
Many were killed. Building on the infor­
mation collected by the Commission of 
Experts, a team of20 investigators, attor­
neys and analysts from the Office of the 
Prosecutor traveled to 12 countries over 
fi ve months to examine evidence and 
interview victims and witnesses. This ef­
fort eventually resulted in the indictments 
of 21 individuals for crimes at Omarska13 

and 13 persons for atrocities Keraterm. 14 

Indictments -
The Pace Quickens 

On November 4, 1994, the Tribunal 's 
first indictment was announced. Dragan 
Nikolic, commander of the Susica camp 
in eastern Bosnia, was indicted for grave 
breaches of the 1949 Geneva Conven­
tions, violations of the laws or customs of 
war and crimes against humanity. 15 

Among other al legations, be was charged 
with personally killing e ight prisoners 
and torturing seven others, or in his ca­
pacity as a superior, permitting others to 
do so, as weU as unlawfully imprisoning 
more than 500 civilians. Four days later, 
the Prosecutor asked the court to request 
the German Government to defer its pros­
ecution of suspected Bosnia war criminal 
Dusan Tadic, whom the Germans held in 
pre-indictment custody because the ICTY 
was also investigating him. The first geno­
cide indictment was handed down on 
February 13, 1995, againstZeljkoMeakic, 
the Omarska camp commander. He was 
charged with complicity in the killing of 

"The office of the 

Prosecutor has grown 
to more than 170 

individuals from more 

than 2 5 countries." 

non-Serbs with the intent of destroying in 
whole or in part the Bosnian Muslim and 
Bosnian Croat people as national, ethnic 
or religious groups. Twenty other indi­
viduals, including Tadic, were also in­
dicted that day for the murders, rapes, 
tortures and other horrors at Omarska. 

The Serb leaders in Bosnia and Croatia 
were indicted on July 24, 1995. Milan 
Martic, president of the self-proclaimed 
Serb Republ.ic of Croatia, was charged 
with violating the laws or customs of war 
by ordering oralJowing an attack on civi l­
ians in May 1995 with the firing of cluster 
bombs into the central part of Zagreb in 
retaliation for Croatian military action. 16 

Radovan Karadzic, leader of the Bosnian 
Serbs, and Ratko Mladic, the Bosnian 
Serb military commander, were charged 
with genocide and crimes against human­
ity for the ethnic cleansing, detention 
camps, shelling of civilians, destruction 

of sacred sites, sniping of civilians during 
the seige of Sarajevo and other atrocities 
perpe~rated against the civilian popula­
tion of Bosnia. Karadzic and Mladic were 
indicted again in November for genocide 
following the fall of Srebrenica when 
several thousand Muslim men were ex­
ecuted and buried in mass graves.18 

The three Yugoslav Army officers di­
rectly responsible for the Vukovar Hos­
pital mass murders were also indicted in 
November, four years after the crime. 19 

Not all of the Tribunal 's indictees have 
been Serbs, however. The Bosnian Croats 
involved with the ethnic cleansing of the 
Lasva Valley in central Bosnia, including 
the vice president of the local Croatian 
community and the regional military com­
mander, were charged on October 3 with 
grave breaches of the Geneva Conven­
tions and violations of the laws or cus­
toms of war.21 During that "campaign," 
the village of Ahmici was destroyed and 
its inhabitants massacred. Of the 89 bod­
ies recovered, most were of women, chil­
dren and elderly people.2 1 The Bosman 
Muslim de puty commander of the 
Celebici camp in southern Bosnia and the 
regional military commander were in­
dicted along with others involved with 
the camp' s operation for crimes against 
humanity, grave breaches and violations 
of the laws of war in March 1996.22 The 
Bosnian Serb inmates at Celebici had 
been subjected to murder, torture, rape 
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and inhumane treatment. By September 
1996, 17 indictments had been issued 
charging 74 individuals with a catalogue 
of war crimes. 

Meanwhile, the Office of the Prosecu­
tor has grown to more than 170 individu­
als from more than 25 countries. Investi­
gations continue, and with the cease-fire 
brought about by the Dayton Peace Ac­
cords, the ICTY ha!'> greater access to 
crime sites and witnesses. Even the local 
Serb authorities are now showing more 
cooperatio n with the Tribunal than be­
fore (though they are still not arresting 
and handing over indicted individuals in 
the areas they control). 

Trials & Legal Issues 
l n spite of these impressive achieve­

ments, many wi ll not consider the Tribu­
nal a success until it conducts trials and 
convicts those responsible for the con­
nict and its abuses. especially the politi­
cal and military leadership - perhaps 
expecting a second Nure mberg. The 
ICTY 's first trial commenced May 7. 
I 996. The defendant, Dusan Tadic, a bar 
owner and karate teacher in Prijedor, is 
charged with murder, torture, abuse and 
inhumane acts, beatings and sexual as­
sault at Omarska and in the Prijedor area 
during mid/ late- I 992. In o ne of the most 
gruesome episodes of the war, he is al­
leged to have ordered one Omarska in­
mate to sexually mutilate another by bit­
ing off the other inmate's testicles. Mo re 
than I 00 witnesses are expected to be 
called during tria l, more than 70 have 
already been called by the Prosecution 
and up to 50 are antic ipated for the de­
fense. The defense began pre. enting its 
case on September 10 and the trial is 
expected to wrap up sometime this fall. 
Trials of the "Celebici'' defendants and 
the regional rniLitary commander of the 
Bosnian Croat forces involved in tbe Lasva 
Valley are expected to follow into the 
new year. The Tri.bunal has already re­
ceived a guilty plea from one of the par­
ticipants in the Srebrenica massacre.23 

Meanwhile, public presentations o f the 
evidence supporting the indi vidual in­
dictments with witness testimony. Rule 
6 1 hearings, have been and are sti II being 
held, resulting in international arrest war­
rants of the indictees. 

As might be expected, the Tadic de­
fense team launched an attack on the 
Tribunal ' s legitimacy, claiming, amo ng 
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other arguments, (1) the U .N. Charter did 
not give the Security Council power to 
create a judicial tribunal; (2) Tadic was 
more appropriately tried in Germany or 
Bosnia and national courts should have 
primacy over the Tribunal; and (3) the 
absence of an armed conflict in Omarska 
at the time of his a lleged crimes meant the 
Tribunal lacked subject matter jurisdic­
tion - in effect, there could not be war 
crimes if there was no war. The Appeals 
Chamberofthe T ribunal considered these 
arguments in its October 2 , 1995, Deci­
sion on the Defense Motion for Interlocu­
tory Appeal on Jurisdiction.24 

The Appeals Chamber found the Tri­
bunal had been lawfully established by 
the Security Council. Article 39 of the 
U.N. Charter (Chapter Vil) provided: 
"The Security Council shall determine 
the existence of any threat to the peace, 
breach of the peace, or act of aggression 
and shall make recommendations, or de­
cide what measures shall be taken in 
accordance with Articles 41 and 42, to 
maintain or restore international peace 
and security."25 TheChamberdetem, ined 
that an armed conflict had been taking 
place in the former Yugoslavia and this 
constituted a "threat to peace," under the 
se ttled practice of the Security Counci l, 
making the application of Article 39 ap­
propriate. The Security Council then had 
broad discretion in deciding what course 
of action was best to take under Article 41 
to address the situation. This included 
es tablishing a judicial tribunal, even 
though that was not expressly stated in 
Article 4 1. 

T he Chamber also found the Bosnian 
and German Governments had not only 
consented to the jurisdiction but had ap­
proved and collaborated with the ICTY in 
the case. Since the crimes covered by the 
Tribunal's jurisdiction had "a universal 
nature," the Chamber decided the Tribu­
nal should have primacy over national 
courts. Finally, the defendant arg ued that 
the crimes he was alleged to have com­
mitted occurred al a time when there was 
not armed conflict in the Prijedor area -
the conflict there was s imply the assump­
tion of political power by the Bosnian 
Serbs. ln perhaps the most s ignificant 
portion of its decision, the Appeals Cham­
ber held: 

[A]n armed conflic t exists when­
ever there is a resort to armed forces 



between States or protracted armed 
violence between governmental au­
thorities and organized armed groups 
or between such groups within a 
State. Inte rnational humanitarian law 
applies from the initiation of such 
armed conflicts and extends beyond 
the cessation of hosti lities until a 
general conclus ion of pe ace is 
reached; or, in the case of internal 
conflicts, a peaceful settlement is 
acl1ieved. Until that moment, i111er­
na1ional humanirarian law contin­
ues 10 apply in the whole 1erri1ory of 
!he warring Sia/es or, in the case of 
internal conflicts, 1he whole terri­
tory under !he co111rol of a party, 
whether or not ac1ual comba1 takes 
place lhere.26 

The jurisdiction of the Tribunal was 
judicially approved at last, and the Pros­
ecutor did not now have to establish the 
existence of fighting at every location 
during the time frame of every indict­
ment. 

The Appeals Chamber's decision on 
jurisdiction, however, did not answer a l I 
of the legal questions before the Office or 
the Prosecutor. For example, the Statute 
was s ilent on whether lesser-included 
crimes were automatica lly covered in a 
more serious crime. Did an a llegation of 
murder - perhaps supported by a sing le 
witness and without a corpse or other 
forensic evidence, making proof d iffi cult 
- cover manslaughte r? Simi larly, geno­
cide is generally considered a type of a 
c rime against humani ty. Jf the Prosecutor 
fai led to prove genocide in a case, but met 
a ll of the e le ments of a c rime against 
humanity which had not been charged, 
would the defendant go free or could the 
Court convic t him/herofthecrirne against 
humanity ? The Office of the Prosecuto r 
with its indic tments of multiple counts 
appears to be taking a conservative posi­
tion and is charging individuals under 
each possible crime, not re lying upon the 
lesser- included crime concept to cover an 
incident. Other questions such as the ad­
missibility of hearsay, the accused's rig ht 
of confrontation versus a witness' need 
for confidentiality due to the ongoing 
nature of the conflict, the standard to be 
applied for indictments, and the Prose­
cutor's authority to ex tend immunity to 
prosecutors, have had to be addressed. 

The issue of rape presented a special 

problem. There was evidence in the 
Yugoslav connic t of the " massive, orga­
nized and systematic detention and rape 
of women. "27 There were also documented 
examples of male rape.28 lfthe Prosecutor 
relied upon the traditional definition of 
rape - nonconsensual , forc ible vaginal 
penetration by a penis - building cases 
against perpetrators would be difficu lt 
with conviction problematic. Many vic­
tims would be unwi ll ing to come forward 
if consent was a defense and many o f the 
attacks would not be covered by such a 
restric tive de fin itio n. The Prosecutor 
opted for a more modern, gender neutral 
defin ition: rape is the forcible sexual pen­
etration of another person or forc ing an­
other person to sexuaUy penetrate an­
other. Sexual pe ne tration is de fined to 
inc lude the pene tration, however s light, 
of any orifice of the body by a penis. 
Sexual penetration into the vul va or anus 
is not limited to the penis. Consent is not 
an issue .29 The Court appears to have 
accepted this definition and prosecution 
of individuals on charges of rape contin­
ues. 

Another Nuremberg? 
As the first interna tional c riminal tri­

bunal since World War IJ , the ICTY is 
often compared w ith the Inte rnational 
Military Tribunal at Nuremberg, admit­
tedly a hard ac ttofollow. Nuremberg was 
established as a military court by the 
victorious A llied powers as part of a po­
li tical solution for the defeat ofGernurny. 
The T ribunal had a staff in excess of 
2,000 people with more than 100 pros­
ecutors. There were four Chief Prosecu­
tors, one from each of the chief Allies 
(France, the U.K., the U.S. and the 
U.S.S.R.). Likewise, the judicia l panel 
cons isted of a judge and alternate fro m 
each of the All ies. Four crimes were within 
the j urisdiction of the Tribunal: conspiracy 
tocarryoutaggressive war; crimes against 
peace; war c rimes and crimes against 
humanity (atrocities against c iv ilians). 
The maxi mum puni shment was death and 
there was no right of appeal. Twelve o r 
these initia l defendants were sentenced to 
death, seven were sentenced to various 
terms of imprisonment and three were 
acquited. Twelve subsequent trials in­
volving 185 high ranking Nazi o ffic ials 
and military leaders were conducted later, 
continuing th rough 1949. Lower leve.1 
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officials were tried in national and special 
denazification courts. In one of its most 
controvers ial decisions, the Tribunal also 
heard evidence against organizations: the 
Nazi Party leadership, the SS, the Ge­
stapo, the SD (security police), the SA (a 
paramilitary organization), the Reich 
Cabinet and the General Staff and High 
Command of the Armed Forces and found 
certain levels of the Nazi Party leader­
ship, the Gestapo, the SS and the SD 
guilty of being criminal organizations.30 

Like Nuremberg, the ICTY recognizes 
individual criminal responsibility and pro-

vi.des for the right of a fair trial for all 
defendants. ICTY proceedings are con­
ducted before a judicial pane l - there is 
no provision for a jury. Nuremberg did 
not allow an individual's official position 
to shield hi m from criminal responsibil­
ity or to mitigate his punishment. The 
JCTY Statute carries a similar prohibi­
tion.31 The defense of superior orders is 
not available at the ICTY but may be 
considered for mitigation of punishment.32 

The same was true at Nuremberg. Crimes 
against humanity and v iolations of the 
laws or customs of war are within the 
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ICTY's jurisdiction as they were a t 
Nuremberg. 

The Nuremberg T ribunal, however, 
focused only on major war criminals while 
the ICTY, a non-military court estab­
lished by the world community, is inves­
tigating and prosecuting minor figures as 
well as more senior poli tical and military 
leaders . The l CTY has only one Prosecu­
tor. The ICTY does not have the power to 
arrest and has only a handful of its ac­
cused in custody while the Nuremberg 
Tribunal could rely upon the occupation 
forces to arrest its accused and had most 
of them in custody prior to indictment. 
The ICTY does not permit trials in absen­
tia , there is a ri ght to appeal and the 
maximum penalty is life imprisonment. 
The prosecutors at Nure mberg relied 
heavily upon documentary evidence . In 
its proceedings to date, the ICTY has 
relied primarily upon witness testimony. 
Nuremberg's j urisdiction extended to 
criminal organizations . The ICTY has 
jurisdiction only over natura l persons.33 

Clearly, the ICTY is not Nuremberg. It 
can look to that experience for guidance, 
but the ICTY must blaze its own path. 

For What Purpose? 
It may be too early to determine whether 

the Tribunal has been "successful," but it 
is appropriate to ask whether it justifies 
such attention and resources. U.S. Perma­
nent Representative to the U.N. Ambas­
sador Albright offered five reasons why 
the lCTY is important: ( I) the magnitude 
of the war crimes committed in the former 
Yugoslavia demanded an international 
legal response; (2) the threat of punish­
ment for war crimes could save lives; (3) 
the tribunal would make peace in Bosnia 
easier by replacing collective guilt for the 
atrocities with individual responsibility ; 
(4) the tribunal could deter potential ag­
gressors; and (5) it strengthened interna­
tional law. Tribunal President Cassese 
has echoed similar themes: international 
justice must discourage further crimes; 
those suspected of crimes must be brought 
to justice; and international legal action 
promotes reconciliation by replacing col­
lective guilt.35 

The real explanation, however, might 
be found in the words of Justice Robert 
Jac kson, U.S . Chie f Prosecuto r at 
Nuremberg: 'The wrongs we seek to con­
demn and punish have been so calculated, 
so malignant, and so devastating that civi­
lization cannot tolerate their being ig­
nored because it cannot survive the ir be 



The real explanation, however, might 
be found in the words of Justice Robert 
Jackson , U.S. Ch ief Prosecuto r at 
Nuremberg: "The wrongs we seek to con­
demn and punish have been so calculated, 
so malignant, and so devastating that c ivi­
lization cannot tolerate their being ig­
nored because it cannot survive their be­
ing repeated."36 It was true 50 years ago 
and it is true today. 
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official working languages - English 
and French - while most of the wit-

nesses speak Serbo-Croatian) and travel 
were limited. 

9 ICTY press re lease by the Prosecutor 
(Feb. 13, 1995). 

10 ICTY press release by the Prosecutor 
(July 25, 1995). See also Letter From 
Antonio Cassese, Pres. of the fCTY, to 
the Pres. of the Security Council (July 11 , 
1996). 

11 Annex V, Final Report, supra note 2. 
12 Prosecutor v. Karadzic, U.N. Doc. 

[T-95-5-I, Annex A, at 0224 (July 24, 
1995). 

13 Prosecutor v. Meakic, U.N. Doc. IT-
95-4-1 (Feb. 13, 1995); Prosecutor v. 
Tadic, U.N. Doc. IT-94-l-I (Feb. 13. 
1995). The indictment against Tadic was 
subsequently amended twice, on Aug. 
25, 1995, and Dec. 14 , 1995. The text of 
the final amended i11dictment is contained 
at Prosecutor v. Tadic, U.N. Doc. IT-94-
1-T, at 7562-7570. 

14 Prosecutor v. Sikirica, U.N. Doc. IT-
95-8-1 (July 19, 1995). 

15 Prosecutor v. Nikolic, U.N. Doc. IT-
94-2-I (Nov. 4, l 994). 

16 Prosecutor v. Martic, U.N. Doc. IT-
95- 11-1 (July 24, 1995). 

17 Prosecutor v. Karadzic, U.N. Doc. 
IT-95-5-I (July 25, 1995). 

18 Prosecutor v. Karadzic, U.N. Doc. 
IT-95-18-1 (Nov. 15, 1995). 

19 Prosecutor v. Mrksic, U.N. Doc. IT-
95-1 3-1 (Nov. 7, 1995). 

20 Prosecutor v. Kordic, U.N. Doc. IT-
95- 14-I (Oct. 3, 1995). 

2 1 Human Righ ts Watch Hels inki , 
Bosnia-H ercegovina: Abuses by Bosnian 
Croats and Muslim Forces in Central 
and Southwestern Bosnia-Hercegovina, 
Sept. 1993, Vol. 5, No. 18, at 3. 

22 Prosecutor v. Delalic, U.N. Doc. IT-
96-21 -J (March 20, 1996). 

23 Prosecutor v. Erdemovic, U .N. Doc. 
IT-96-22-1 (May 22, 1996). 

20 Prosecutor v. Tadic, U.N. Doc. IT-
94- l -AR72 (Oct. 2, 1995). 

25 U. N. Charter art. 39. 

26 Tadic, supra note 24, at para. 70, at 
6452. (Emphasis added.) 

27 See Final Report and Interim Report, 
supra note 2. 

28 See Final Report, supra note 2; Sexu­
ally Abused Men in Prison Camps Feel 
Condemned to Silence, AP (Jan. 29, 1996) . 

29 Prosecutor's Pre-Trial Brief, Pros­
ecutor v. Tadic, U.N. Doc. IT-94-1-T, at 
7843 (April 10, 1996). See also Rules of 
Procedure and Evidence 96, as amended. 

3° F o r more info rm ati on on the 
N uremberg Tribunal, see Tedford Tay­
lor, The Anatomy of the Nuremberg Tri­
als (1992); Joseph Persico, Nuremberg: 
Infamy on Trial (1994). 

31 ICTY Statute art 7, para. 2. 
32 Id. at para. 4. 
33 For a more detailed comparison of 

the two Tribunals, see ICTY Bulletin No. 
5/6 (May 24, 1996). 

34 Address by Amb. Madele ine K. 
A lbright, U.S. Permanent Representative 
to the U.N ., at the U.S. Holocaust Memo­
rial Museum (Apri l I 2, 1994), in Dep' t. 
St. Dispatch, April 18, 1994, Vol. 5, No. 
l 6, at 2 I0-211. 

35 Address by Antonio Cassese, Pres. of 
ICTY, to the UN General Assembly (Nov. 
14, 1994), reprinted in ICTY 1994 Year­
book. 

36 Opening Statement of Justice Robert 
Jackson, U.S . Chief Prosecutor, to the 
In ternati o na l Mi litary T ri buna l a t 
Nuremberg (November 20, 1945), in 2 
Trial of the Major War Criminals Before 
the International Military Tribunal 98-
99 ( 1947). 

Andrew Mann., a U.S. Deparrment of 
State Foreign Service Officer, is cur­
rently a Pearson Fellow at the Jackson 
School of international Studies, Univer­
sity of Washington, teaching courses in 
human rights, international law and the 
Yugoslav conflict. From May 1994-1996, 
he served as an Expert on Mission in the 
Office of the Prosecutor, lntemational 
Criminal Tribunal for the former Yugo­
slavia (ICTY). The views expressed here 
are his alone and do not necessarily re­
flect those of the U.S. Govemment, the 
Office of the Prosecutor or the U.N. 

For a description of the creation of the 
lCTY, see lain Guest, On Trial: The United 
Nations, War Crimes and the Former 
Yugoslavia (1995) (unpublished manu­
script with the Cenrerfor Policy Analysis 
and Research on Refugee Issues). 
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Westlaw is the source you can trust for the most comprehensive public records. 
You'l'e got absolute trnst in yourself. Put that 

same trust in \1~~'>11AII' to delirer public records 
that can hold the key to success. 

For stm1ers. WF.5'11AW gives you broader 
awerage than any other source. TI1at helps you 
reliably check out potential jurors' backgrounds, 
locate hmd-to-find 11~tnesses. qualify prospective 
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clients or business a,sociates, mid more. 
And only WESTIAW gives you important links 

between related infonnation with exclusive 
investigatire tools such as People Finder~ Sleuth3 

and AISCI Locator• 
So you can uncover important relationships 

m11ong people, businesses and their assets that you 

1997 

may otlmwise miss searching ;my other source. 
With sweeping public records at your fingertips, 

you cm1 trust in \X'E.'>11AW to take you furtl1er. 
Leam more about how 

to find tl1e public records 

you need Oil WF1iTIAW. Call 1v, ti-.i N ,i\\~ 
1-800-328-9963. ® 
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Navigating the 
Waters of 

Jury 
Selection 

"Why do personal prejudices constitute a just 
cause of challenges? Solely because the mdi­
vidual who is under their influence is presumed 
to have a bias on his mmd which will prevent 
an impartial decision of the case, accordmg to 
the testimony. He may declare that notwithstandmg 
tl1ese prejudices he is determmed to listen to the 
evidence, and be governed by it, but tl1e law will 
not trust him .... He will listen with more favor to 
that testimony which confirms, tlrn11 to that which 
would chru1ge his opinion." 

by Commissioner Patricia Hall Clark 
Justice John Marshall, 1807 

oir dire and the right to an 
impartial jury is intricately 
woven into the fabric of the 
American justice system.' 

There are two competing, yet often unac­
knowledged, purposes of j ury selection. 
The probative function, the o nly func­
tion recognized under the law, is de­
signed to elicit information from jurors 
that would allow the attorneys to formu­
late their "for cause" and peremptory 
challenges. 

The questioning process for the proba­
tive function is conducted to ensure that 
the final pane l includes only impartial 
jurors. But every attorney who has ever 
picked a jury or prepared a case for j ury 
trial understands that the second func­
tion, called the "didactic function ," may 
be the most crucial for the ultimate out­
come of the case. It is through this func­
tion that attorneys get their firs t opportu­
nity to begin getting their case in front of 
the jury. 

The Purposes of Voir Dire 
Advocates are therefore advised to take 

full adversary advantage of the examina­
tion. For example, one jury selection 
manual for criminal defense lawyers lists 
the following twe lve purposes of voir 
dire: 

1. To move the jury as a group; 
2. To discover prejudice; 
3. To eliminate extreme posi­

tions: 
4. To discover "friendly" jurors ; 
5. To exercise "educated" 

peremptories; 
6. To cause jurors to face their 

own prejudices; 
7 . To teach jurors the law of the 

case; 
8. To teach jurors the important 

facts of the case; 
9 . To expose j urors to damaging 

facts in the case; 

10. To develop personal relation­
ships between lawyers and 
jurors: 

11 . To expose oppos ing counsel; 
and 

12. To prepare for summation. 2 

The purposes set out in this list clearly 
demonstrate that the advocate's empha­
sis is on the d idacLic fu nction. But the 
courts are increasingly focused on the 
more I imited probative function. The ten­
sion between these two functions is played 
out daily in courtrooms where the judge 
wants to focus on topics that have poten­
tial for developing valid challenges whi le 
trial a ttorneys want to accompl ish all 
twelve of the goals set out above.3 A 
search ofrecent I iterature reveals that this 
tension is generating a li vely discussion 
aboutthe value of continuing the voi r dire 
process and, i.f continued, who should 
handle or control the inquiry. 
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This same tension and increasingly 
crowded dockets prompted Washington 
courts to adopt a variation of the tradi­
tional struck jury selection method in an 
effort to retain attorney-driven voir dire. 
yet streamline the process. In the next 
decade, successful trial lawyers (civil and 
criminal) must learn to strike a balance 
between the probative and didactic func­
tions while still providing the client with 
vigorous representation. To perform that 
balancing act. the attorney should first 
know what tools are available in the voir 
dire marketplace, how to prepare a case 
for voir dire, how to elicit information 
and provide information to the panel, and 
what to do with the information/answers 
you get from jurors. 

The Struck Jury System 
Struck jury selection is a relatively new 

method of selecting a jury using a talk 
show format. Although new to Washing­
ton, this method has been used for a long 
time in other jurisdictions. It is e sen­
tially a simultaneous voir dire of the en­
tire panel, not just those in the box. 

Judges like the struck jury selection 

method because it controls the amount of 
time the attorneys spend on voir dire, 
makes more efficient use of the Court' s 
time, and allows a more accurate estimate 
of the time which needs to be allotted to 
jury selection. 

With the struck jury selection system, 
the entire jury panel is sworn in at once. 
The clerk randomly draws the jurors' 
numbers and seats them in the jury box 
and on the benches. The jurors are given 
new numbers, for example, I through 30. 
The Court then addresses general ques­
tions to the entire panel. The jurors re­
spond, giving their new numbers. Each 
attorney then has an agreed amount of 
time to address questions to the entire 
panel. 

The total time allotted for voi1· dire is 
usually divided into fou r segments. If the 
parties have agreed upon two hours of 
voir dire, for example, the Plaintiff ques­
tions for 30 minutes, then the Defendant 
has 30 minutes, etc. During their allotted 
time, an attorney may address questions 
to any member of the panel. When the 
questioning is completed, each side exer­
cises its challenges. Thi. works differ-

ently depending upon the judge and the 
agreement of counsel. Some judges re­
quire "for cause" challenges out of the 
presence of the jurors; some allow these 
challenges in the presence of the j urors. 
Alternating challenges, the next numbered 
juror may move into the vacant seat in the 
box. Some judges do not allow any jurors 
to move into the box until a ll challenges 
have been used. 

The cou1t rules and the law governing 
jury selection are not altered by use of the 
struck jury selection process. Some judges, 
however, allow greater .latitude in ques­
tioning. Additionally, the system allows 
the attorneys to el icit more information 
from jurors. With the spotlight removed 
from individual jurors, they feel less in­
timidated about expressing their opin­
ions. Attorneys can also see how the group 
interacts: who the talkers are, who has 
strong opinions, and how jurors handle 
disagreement. Further, attorneys are able 
to establish a rapport with the panel and 
have Lhe opportunity to take chru·ge and 
set the tone of voir dire. I t is also an 
excellent opportunity to establish your 
credibility and professionalism. 

Make Your Next Move A Strategic One 
Lawyers' Professional Liability Insurance 

rf difficult Uability insurance decisions are ahead, depend on someone with 
mastery of the game. With over 20 years of experience in the professional 
Uability field, you can rely on the skill and experLise of Seabury & Smith. 
Our outstanding and efficient service standards make quotations rapidly 
available to you, at no cost or obligation. Competitive pricing combined 
with broad comprehensive coverage ensures that you stay ahead of the 
game. With exceptional financial stability, our canier provides you with a 
strong, reUable defense against your opponents. Contact Deborah Wade 
at {206) 292-7146. 

SEABURY & SMITH 

720 Olive Way, Suite 1212 • Seanle. WA 98101 • Phone: 206 292-7 146 • Fax: 206 292-7 122 • EMail: WadcD@seabury.com 
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Tips 
Some tips for using the struck jury 

selection method include: 

1. Be prepared. Know the strengths 
and weaknesses of yow- case. As 
you become more comfortable 
with the method, you will be able 
to play off of those aspects during 
voir dire. You have to know the 
theme of your case in order to 
project it to jurors. 

2. Organize. Develop a method for 
keeping track of the information 
you are getting from the jurors. 
And do your math: Remember to 
add the number of "for cause" 
challenges. Count through the 
panel to the last possible juror 
who could be seated if all the 
challenges were used. Be sure to 
talk to each of these people. 

3. Use open-ended questions and 
encourage jurors to interact with 
each other. You can use the pro­
cess to exploit the weaknesses 
and strengths of your case and 

"Be prepared . . . 
Organize . . . 

Use open-ended 
questions ... 

Never embarrass 
. '' a Juror . .. 

translate legal concepts into ev­
eryday experiences. 

4. Remember the basics of jury 
selection. Never emban·ass a ju­
ror; if it happens inadvertently, 
immediately apologize. Never 
laugh at a juror, although it is 
okay to laugh at yourself or with 
a juror. And avoid relying on 
stereotypes based on race or eth­
nicity. 

Successful use of the struck jury selec-

tion process should leave you feeling 
energized, not lulled to sleep like the 
traditional method. 

After all, how many times can you ask, 
"What kind of books do you read?" or 
''What is your favorite TV program?" 

♦ 

Endnotes: 
1The right to conduct voir dire was one 

of the many underlying issues of the Colo­
nists' revolt against the B1itish Crown. 
One of the complaints against British rule 
in the colonies was that during c1iminal 
trials of political opponents "the pol icy of 
the Crown [ was] to secure jurors favor­
able to the Crown ... and to deny defen­
dants an effective opportunity to ferret out 
biased jurors." Gutman, "The Attorney 
Conducted Voir Dire, a Constitutional 
Right," 39 Brooklyn Law Review. 290, 
294 (1972). 

AftertheAmerican Revolution, the voir 
dire procedure returned to the colonial 
system, which allowed attorneys toques­
tion jurors for bias and prejudice. See, 
e.g., U.S. v. Burr, 25 F. Case49 (C. C. Va. 

Douglas L. 

DUI Defense 
The lawyers 
lawyers call 

Cowan 
Dean, National College of DUI 
Defense; Founder, Washington 

Association of Criminal Defense 
Lawyers; Founder/Preside nt, 

Wash ington Foundation for 
Crimina l Justice 

Stephen W. 
Hayne 

Past President. Washington Association 
of Crimin al Defense Lawyers; 

Past Chair, Washington State Bar 
Association and Washington State Trial 

Lawyers Association, Criminal Law 
Sections; "Top IO" Trial Lawyer 

(Washington Law Journal) 

COWAN, 

HAVNE~Fox 

425-451-1995 
1 621 114th S.E., Suite 210 • Bellevue. WA 98004 

Jon Scott 
Fox 

Past Chair. Washington State Bar 
Association, Criminal Law 

Sect ion: Founder, Washington 
Associat ion of Criminal Defense 

Lawyers: Instructor. National 
College of DUI Defense 
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1807) (No. 14692g) (lengthy discussion 
of voir d ire). O ver time, the process has 
become increasingly sophisticated, not 
because lawyers have become more at­
tuned to human nature or because law 
schools are focusing more resources on 
teaching jury selection, but because the 
most significantchanges a re being gener­
ated by non-legal professionals. 

From civil rights and feminism to Vie t­
nam and Watergate, the 1960s and early 
1970s brought dramatic changes on 
American culture . Few outside the world 
of litigation realize that those changes 
reached into courtrooms and a lte red jury 
selectio n. Traditionally, lawyers re lied 
o n their questions and self-created ques­
tionnaires to dete rmine a potentia l j uror's 
prejudice and the extent and in tensity of 
those prejudices. But things a re chang­
ing . Increasingly, even in ordinary cases, 
liti gators turn more and more to jury 
consultants who "use a varie ty of tools in 
studying j uro r behavior ... including 
community attitude assessments, focus 
groups, tii a ls, s imulations, pretrial inves­
tigations. upplemental jur[ie ]." "Jury 
Consultants in Voir Dire," Law & Psy­
chology Re1•iew. Vo l. 14: 167, 176; Rob­
erts, "Using Consultants in Your Tria l 
Practice," The Trial Pracrice Newsle((er, 
March 1988 . 

~Otto G. Obermaier, Judge Conducted 
Voir Dire, Litigation and Administrative 

Practice Course Handbook Series- Liti­
gation (Practicing Law Institute, 1987). 

3111 the Fall o f 1970, jury science made 
its first appearance when J. Edgar Hoover 
was locked in a battle with an anti-war 
group called the "East Coast Conspiracy 
to Save Lives" led by two well-known 
Cathol ic pries ts. Philip and D anie l 
Berrigan. When the Berrigans were in­
dicted and set for trial, the defense team 
was very concerned tha t the highly politi ­
cal and somewhat violent nature of the 
allegations against the Berrigans would 
precl ude the m from selecting an impar­
tia ljury panel. Anti-war activist and soci­
o logist Jay Shulman be lieved the ·'scales 
of justice were by no m eans balanced in 
this case.'" 3 1 Am . Criminal Law Rel'iew 
1225 ( 1994). Using his knowledge of 
human behavio r and group dynamics, 
Shulman developed first hi s composite of 
the ideal juror and second the voir dire 
tools to determine who in the venire fi t 
that ideal. Ultimately. the jury hung o n a ll 
of the most serio us charges. As word 
spread about the success, modern j ury 
science and jury consultation were born . 
Now it is a mul ti-million dollar a year 
industry that if not controlled may perma­
nently take litigatio n out of the hands of 
lawyers. 

Consultants, with some j usti fication, 
tout the results they obta in by developing 
and utilizing some combinatio n of the 

APPEALS 
John Mele has the experience, enthusiasm and flexibility you need in an 
appellate lawyer. Mr. Mele worked on over 80 decisions during his clerkship 
with the Washington Court of Appeals. In private practice, he has 
addressed nearly every civil issue on appeal, from contract interpretation to 
equal protection, offers of judgment to jury instructions, slip-and-fall liability 
to lost profits. In the last five years alone, he has worked on over 60 
appeals before Washington and Oregon appellate courts, and the 9th and 
10th Circuits. Mr. Mele is available for consultation, briefing and argument, 
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following tools to enhance the like lihood 
o f impaneling a favorable jury: 

I. Community Attitude Surveys: A 
consultant develops and adminis­
ters a questionnaire which is de­
s igned to measure o r determine 
the opinion of the communi ty 
from which a jury will be drawn. 

2. Focus Groups: S mall groups are 
selected that reflect the potenti al 
jury panel. A ttorneys present 
theories, openings. closings and 
u·ia l issues to this group to test 
how the focus group reacts . 

3. Mock Juries: A small group of 
citizens is selected based on their 
demographic simi larity w ith the 
impaneled jury. Attorneys often 
present the essentia ls of the entire 
u·ial to this group and have them 
deliberate to a verdict. 

4 . Shadow Juries: This group of "ju­
ror wannabes" actually sit in the 
courtroom d uring the tria l. They 
are available for immediate con­
sultation about the impact of the 
daily events of the ti·ial. 

5. Galvan ic Skin Respo nse Ma­
chines: One highly paid consult­
ant actually a ttaches these probes 
to the mock or shadow j uror to 
dete rmine o f they are respond ing 
truthfully to the questio ns. 

6. Trial strategist : Several jury con­
sultants are actively involved in 
every a pect of the tria l from de­
veloping a wi nning case theory to 
preparing the witness for testi­
mony. 

The use of jury consultants, a lready 
commonplace in high profile cases, is 
occurring more frequently with run-of­
the-mill litigation . It will be a fac tor in 
e ffective jury selection in the next cen­
tury. 

Prior ro being appointed as a Constitu­
tional Courr Commissioner for King 
County Superior Court, Patricia Hall 
Clark spent six years as a depllfy pros­
ecuror in King County and 1wo years 
reaching as a clinical law professor ar 
Seaule University. 



Summer Solstice, 1997, 
in Yakima 

The Board of Governors met in 
Yakima over the June 20-2 1, Summer 
Solstice weekend, a meeting held concur­
rently with the Access to Justice Confer­
ence and the Bar Leaders' Conference. 
The siting of all three events at one loca­
tion at the same time allowed for a cross­
pollination of ideas and network ing op­
portunities for aU involved. 

ACCESS TO JU STICE PROJECTS 

Members of the Board appeared to reach 
a zenith of interest and a nadir of action 
around issues affecting Access to Just ice 
projects. Susan Daniel presented an ex­
tensive report on the proposed WSBA 
"Tele-Lawyer" hotline, desig ned to pro­
vide low-cost legal services by te lephone 
to the lower-middle-income public. The 
service would cost three dollars per minute 
o r $25 for 15 minutes, and be provided by 
WSBA members. The Board inquired as 
to the specific nature of the WSB A re­
sponsibil ity to promote the hotline. Of 
obvious concern to several Board mem­
bers was whether the Bar Association 
would be expected to provide costly mar­
keting promotions, and whether a failure 
to commit WSBA funds to such promo­
tions would be what Governor Theiler 
referred to as a "deal-breaker." Daniel 
suggested several inexpensive methods 
of promotion which might be appropri­
ate: word-of-mouth advertis ing, sharing 
the costs o f training personnel, marketing 
tools such as printed Rolodex cards, etc. 

Judith Andrews o f the King County 
Bar Association brought to the Board' s 
attention several concerns, including co­
o rdinatio n of Tele-Lawyer with local bar 
programs, coordinatio n of Tele-Lawyer 
with the CLEAR program and quality 
control concerns. Governor Crossland, 
finding the malpractice insurance issue to 
be significant, suggested tha t the Board 
should deal with all the issues "compre­
hensively, not piecemeal." The Board 
passed a resolution (proposed by Gover­
nors Powell and W hitson) sta ting that the 
Board approved the Te le-Lawyer con­
cept in general, but would form an ad hoc 
committee (to include local bar represen­
tatives, Board members and representa­
tives of the Access to Justice community) 
to look at ways of resolving the remaining 

financial and lllrf issues and report back 
to the Board in October. 

Carroll Gray presented a proposed re­
vis io n of the pro bono service rule, RPC 
6.1 , recommended by the Pro Bono and 
Legal A id Committee, whi ch recom­
mended that every Washington lawyer 
render at least 30 hours of pro bono ser­
vices each year, and would allow for 
voluntary reporting of pro bono hours on 
members' annual dues statement. Law­
yers rendering a minimum of 50 ho urs of 
pro bono service each year would receive 
a recognition award for such service fro m 
the WSBA. Governor Theiler praised the 
proposed rule as a "good tool for setting 
up a culture where lawyer peers expect 
pro bono services and candidates for judi­
cial positions are questioned as to the 
extent of their pro bono work." Governor 
Crossland wondered aloud as to whether 
there would be a fi nancial impact as a 
result of adding voluntary reporting pro­
cedures. Governor Whitson no ted that 
p ro bono service should be done without 
the expectation of an award, clearly not 
approving the concept of recognition 
awards. 

Governor Lee, who was unable to at­
tend the meeting in person, wrote other 
Board members about his concerns: "Each 
governor can find members in their dis­
trict who are struggling financially , emo­
tionally, spiritually and in other ways. To 
add an additional responsibility onto their 
plate doesn' t make sense. To those law­
yers who are cha llenged and su·uggling, 
how would this benefit them, the profes­
sion and the citizens of Washington?" 
Joan Fairbanks, WSBA Access to Justice 
Manager, reported that states in which 
voluntary reporting has been implemented 
have seen an increase of a ttorneys doing 
pro bono work. Paul Su·itmatter of the 
Access to Justice Board urged the Board 
to adopt the rule, stating that lawyers 
have a special privilege in practicing law, 
and that to make the j ud icial system avail­
able to everyone, lawyers as a group must 
encourage volunteerism. He then went o n 
to suggest that " the number one motiva­
tor of volunteerism is recognition." After 
Governor Ehrlich man suggested a rewrite 
of the rule whic h eliminated both the 
minimum suggested hours of pro bono 
service and recogni tio n awards, Gover­
nor Thei !er tabled further discussion, and 
the pro bono rule amendments orbited 
into history. 

A bright light on the Access to Justice 
horizon in front of the Board was a report 
by Yvette War Bonnet on the work of the 
Pro Bono and Legal Aid Committee. The 
Committee is developing a page on the 
WSBA websi te which will bring the op­
portunity to disseminate substantive le­
gal information to legal service providers 
around the state. 

TRADE NAME RULE BROADENED 

The Board did, however, adopt the rec­
ommendation of the Rules of Professional 
Conduct Committee to amend RPC 7.5 
(a) to a llow lawyers to use trade names as 
long as they are truthful and not mis lead­
ing. The RPC Committee felt that the 
expansion of mu lti-state law firms into 
Washington from states which a llow trade 
names, the expanding law and applica­
tion o f lawyer advertising and commer­
cial free speech and the inherent inconsi s­
tency and unfai rness of the former rule 
mandated the amendment of the rule. 

~SUR ANCECOYERAGE 
REVISITED 

WS BA ins urance broker De nni s 
Westover reported on existing and pro­
posed insurance coverage specifics. The 
Board voted unanimously to increase the 
Board's umbrella limit by an additional 
$ 1 million and increase D&O coverage to 
$5 million. Governor Perey commended 
Westover for obtaining better coverage at 
a lower price over the past two years. 

COURT RULES 
COMMITTEE SHINES 

Joel De lman reported on the work of 
the Court Rules and Procedures Commit­
tee during the 1996-1 997 year, w hich 
focused primari ly on the Rules of Appel­
late Procedure (RAP) and the Rules for 
Appeal of Decisions of Courts of Limited 
Jurisdiction (RALJ). In addition, the Com­
mittee worked hard on suggested changes 
to GR 9 (the rule on ru lemaking), a pro­
posed new G R 20 (on the handling of 
exhibits) and proposed changes to the 
Infraction Rules to accommodate com­
puterized parking tickets. The Commit­
tee has scheduled a meeting on June 30 to 
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According to the law of averages ... 

You're More 
Likely Than Ever 
To Be Sued For 

Malpractice. 

JO Washin,::1011 Srare Bar News Augusr 1997 

If you ' re accused of malpractice, 
protect yourself with the 
Washington Lawyers' Professional 
Liability Insurance Program ... the 
only liability Insurance plan 
sponsored by The Washington 
State Bar Association. 

It's designed to protect the needs 
of both sole practitioners and law 
firms, providing comprehensive 
coverage for malpractice claims. 

Rates are based on Washington 
experience only. 

The Lawyers' Professional Liability 
Insurance Program is always there 
when you need it. 

Sponsored by : 
The Washington State Ba r Association 

Underwritt.en by: 

• Reli~~.~~~nal 

Administered By: 

Kirke-Van Orsdel, incorporated 

. For more information call: 
Pam Blake, Account Executive, 
at (206) 224-7411 , or 
800-366- 7411 . 



review several RAP proposals that it has 
not had time to address and to discuss 
proposed new or amended rules relating 
to capital cases published by the state 
Supreme Court this year. 

DISCIPLINE COMMITTEE REPORT 

The Board adopted a proposal by Gov­
ernor Ehrlichman to create for a one-year 
trial term a Discipline Coordinating Sub­
committee consisting of three members 
to assist the Board in perforrnance of its 
oversight role in the cleanup of the back­
log of disciplinary cases. This committee 
will review the status of disciplinary cases, 
meet with ODC staff and the Disciplinary 
Board to determine the cause of delays 
and report to the Disciplinary Commit­
tee, Chief Disciplinary Counsel and the 
Disciplinary Board Chair and Vice-chair. 

IMPLEMENTATION OF JUDICIAL 
INFORMATION SERVICES RULES 

Court of AppeaJs JudgeKenneth Grosse 
reported to the Board on the consolidat-

ing of court information databases. As 
requests for information regarding court 
files increase, there is more concern re­
garding privacy issues and the tension 
between constitutional liberties and pri­
vacy expectations. At this point, the data­
bases only provide information which 
could be accessed if requesters physi­
cally went to courthouses and manually 
found the information. 

HOUSE COUNSEL/ 
EMERITUS RULE 

The Board unanimously adopted 
changes to the house counsel ru le pre­
sented by former WSBA President Ron 
Gould and Theresa Szeliga. The rule will 
allow lawyers admitted to other state bars 
10 practice law exclusively as in-house 
counsel in Washington without having to 
take the Washington bar exam. 

The Board also adopted an emeritus 
counsel rule which would allow retired 
members of other state bar to practice in 
Washington as emeritus counsel to quali­
fied legal services providers without hav­
ing to take the Washington bar exam. 

LASER PROJECT 
CONTINUES SKYROCKET 

The Board passed a resolution pre­
sented by Marla Elliott to continue to 
provide in-kind support to the LASER 
Project, including the use of Association 
facilities. The resolution also included a 
promise to continue to encourage the ef­
forts of WSBA members as LASER 
Project leaders, volunteers working in 
schools and with children and as fi nanc ial 
contributors to the LASER project. 

COMMUNICATIONS AD HOC 
COMMITTEE FORMED 

The Board voted to "sunset" the 
Bench-Bar-Press Committee and rename 
the Public Relations Committee the "Pro­
fessionalism Committee" to more accu­
rately reflect their focus on client rela­
tions in recent years. A one-year ad hoc 
committee was formed in an effort to 
establish a statewide integrated commu­
nications plan. 

Judicial Dispute Resolution, LLC 

Judicial Dispute Resolution has been formed to serve the media­
tion and arbitration needs of Pacific Northwest lawyers and com­
panies. Also joining the firm is mediator and arbitrator Jack 
Rosenow, formerly of Rosenow, Jo hnson and Graffe. 

Together the founding members and panelists have successfully 
conducted nearly 5,000 settlement hearings in addition to their 
many years of experience on the bench. 

For more information, or to schedule a case, please contact 
Judicial Dispute Resolution at (206) 223-1669. 

Judicial Dispute Resolution, LLC 

I4n Fourth Avenue, Suite 2 00 

Seattle, WA g8rnI 

(206) 223-I669 

Founding Members Include: 

The Honorable Charles S. Burdell, Jr. 
Former King County Superior Court Judge 

The Honorable JoAnne L. Tompkins 
Former Washington State Court of Appeals 
Commissioner 

The Honorable Rosselle Pekelis 
Former Washington State Supreme Court Justice 

The Honorable Terrence A. Carroll 
Former King County Superior Court Judge 
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Ttredo'I 
Sea.rchin.g 'lor 

! 1 a Perao:n.a.l. 
'>d'=""uin>Tru.at;ee? 

CA.LL 
We• Ke:n.1., Trua1.ee 

2448 - 76 Ave. S.E., Suite I 03 
Mercer Island, WA 98040-2731 

Telephone: 206.232.4771 

Professional relationships are most often 
built on confidence, credibility and trust. 
Many of our clients are comfortable 
knowing that they can depend on the 
advice of financial , tax, and legal experts 
who have survived the test of time. Often 
large trust companies will dismiss trusted 
advisors and subject individuals to a 
constantly changing sea of strange faces. 
The value of knowledge based on training 
and professional experience is often 
ignored. 

When you need an experienced 
professional trustee to support your tax 
and estate planning, 

Call. Wea Ke:n.1. 
0/fulng mou than twenty years of 
profc;sional trust administration 

experiDlce, prlmarUy w/Jh high net worth, 
conservative clients. 

For Lawyers Only . . . 
Attorney Mediation and 
Arbitration Service (AMAS) 
Exclusiyely ded~ca_ted to providing 
arb1!rahon, mediation and advisory 
services for lawyers and law firms. 

I£ you or your law firm have issues 
regarding: 
• Law firm formation 
• Compensation 
• Law firm agreements 
• Law firm d issolution or withdrawal 
• Disputes among partners or members 
• Admittance to 1aw firm membership 
• Dealin& with a fellow "partner" 
• Admirustrators or other pers01m el 
Consider using AMAS as a discreet, 
professional and expeditious forum 
to facilitate resolution. All inquiries 
confidential. 

David A. Best, WSBA #4442 and 
Evan E. Inslee, WSBA #1035 

lnslee, Best, Doezie & Ryder, P.S. 
P.O. Box C-90016 

Bellevue, WA 98009-9016 
Ph: 425-455-1234 
Fx: 425-635-7720 

E-Mail: einslee@insleebest.com 
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BAR NEWS 
AD HOC COMMITTEE FORMED 

After a presentation by Carol Angel, 
special projects editor for the Washing­
ton Journal, the Board voted unanimously 
to form an ad hoc committee to develop a 
more specific proposal for a stand-alone 
publication format s imilar to the present 
format of the Bar News. 

BUDGET AND AUDIT 
COMMITTEE REPORT 

Governor Wi lliams led the review of 
the Year-to-date Financial Report, avail­
able through April 1997, and requested 
input regarding the fourth draft of the 
Fiscal Year 1998 proposed WSBA bud­
get. 

AMERICAN BAR ASSOClATION 
DELEGATE REPORT 

Tom Fitzpatrick lambasted media re­
ports of the annual ABA convention as 
being "not accurate" and urged the Board 
to be more specific as to reporting expec­
tations of the Board when appointing 
delegates to the ABA. The Board sug­
gested that Fitzpatrick draft reporting re­
quirement guidelines and report back to 
the Board. 

The Board voted to appoint Governor 
Whitson as an ABA Delegate to serve for 
two years, with the understanding that the 
issue of appointment will be revisited 
next year. 

Reminder: 
WSBA Annual Meeting 

September 12 
2PM 

WSBA offices 
2101 4th Avenue 

4th Floor 
Seattle 

For more information : 
(206) 727-8244 



Breaking news and information compiled by 
WSBA Communications staff: Call (206) 727-8203 

Specially Priced WSBA CLE Program for 
Admittees of 1994-1997 

W sBA CLE. in conjunction with the Law 
Practice Management Section. is producing a 
unique program only for lawyers who were 
admitted to the Washington bar from J 994 to 
I 997. Winning S1ra1egies for 1he Success/it! Pril'ate 
Practi1io11er will be held on September 19 at the 
Crowne Plaza in Seattle. 

It 's unique in its subject - a complete 
review of not o nly a successful style of prac­
tice, but every strategy a new private practi­
tioner would need to set up a successful 
practice in any city, in any part of the state, and 
in any fi eld of law. 

It 's unique in its pricing - just $35 for a 
full-day, 6.75 CLE credit course. All auendees 
will a lso receive coupons for substantial 
savings on CLE seminars, desk-books, audio/ 
video tapes and coursebooks. 

Ir's also unique in its presentat ion. because 
in addition to the live seminar in Seattle, the 
program will be presented via a live interactive 
TV broadcast to lawyers in Vancouver. Spo­
kane and Pasco. Live videoconferencing means 

FY'I • • • State Bar 
Anne Erickson, left, wife of the late Joseph P. Er 
accepted his Award of Merit at the Annual Awar 
on June 21. With her are their children, Kristen, 
shown). Joseph Erickson was honored for his e 
"make the technological leap into the 21 s1 Ce111 
board system and Computeri:::ation of Law Divis 
establish the Bar's General Practice Section. 

Twenty-two members of 1he WSBA hit 1he 50-ye 
and were awarded cer1ij1ca1es al the Annual Aw 
left to right: Samuel Westley Peach; Philip S. 
Wilson; Paul Edward Sinnitt; Charles Ford 
Selander: John S1rother Moore, J r.; Kenneth 

that participants at each site can see, hear and 
participate with the faculty and attendees at 
the other sites as well. 

"It's the next best thing to being there." 
according to CLE Director Tom Russell. 

This combination o f format. topic and 
audience is not only unique for this state, it's 
the first of its kind in the nation, Russell says. 

For further details, call Jerrie Bennett at 
(206) 727-82 11. ♦ 

WSBA Annual Business Meeting Slated for 

The Annual Business Meeting of the W ashington Sta t BJI.(~~ 
tio n w ill be held at 2 p.m. Friday, September 12 at the B 9ffl~ ffl: 
2 IO I Fou1th Avenue - Fourth Floor, in downtown Sea e. 

President Tom Chambers wi ll pass the gavel to Pre 
Mary Fairhurst, and resolutions that have been filed wil 
and voted upon. Two resolutions on reciprocity were fil 
entire text published on page 29 of the July l 997 Bar N 
responses and comments to the proposed resolutions sh 
the attention of the WSBA Executive Director, 210 I Fo•~iFi'J.a,~ . 
Fourth Floor, Seattle, WA 98121-2330, by August 29, 1 
Resolutions Committee will consider the resolutions on 
make a recommendation to those attending the Annual 
Meeting. ♦ 
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How Many Lawyers Does it Take to Sit 
For the Bar Exam? 

By the time you read this, nearly 1,000 
potential lawyers will have taken the Washing­
ton State Bar Exam at the Meydenbauer Center 
in Bellevue. As of July 17, 991 people had 
registered to sit for the July 29-3 1 exam, the 
largest number ever. The previous record was 
962 applicants in 1993. 

After this issue of Bar News went to press, 
applicants sti II had time to transfer to another 
exam at a later date, so the 99 1 number may 
have been reduced s lightly. 

Averaging the pass rate for the last two 
years at 76.2 percent, we can expect another 
755 lawyers to enter our ranks in a few months. 
The names of all new admittess will be printed 
in the November issue of Bar News. 

The winter bar exam wi ll be February 24-
26, 1998, at the Meydenbauer Center in 
Bellevue. ♦ 

1998 ADR Directory to be published 

The WSBA ADR Section and the Mediation 
Consortium of Washington State wi ll publish 
the .1 998 edition of the "Directory of Arbitra­
tors, Mediators, & other Dispute Resoluti on 
Providers" for Washington State. The Direc­
tory will serve three ma in goals: to provide 
consumers with relevant, usefu l and up-to-
date infor mation ; to provide a resource for 
ne tworking and cross referrals by ADR provid­
ers; and to educate the public about ADR 
services. This year, it will also incorporate the 
li stinos in the Eastern Washington Directo ry of 0 

Mediators and will add a new geographic 
index. This edition wi ll replace and update the 
1997 d irectory that was dis tributed to law 
libraries and courts th roughout the state. 

Organ izations or indi vidua ls can choose to 
be listed as e ither Mediators, Arbitrators or 
other service providers (training, consulting, 
etc.), or may be listed under more than one 
category. A form and entry fee will be required 
for each e ntry. New thi s year is the option for 
oroanizations to inc lude their members in the 0 

geographic index. The entry fee will be used to 
de fray the cost of publication and distribution 
to the courts and law libraries. 

Indi vidua ls and organi zations desiring to 

be included in the Directory must complete an 
entry form which can be obtained by sending 
your request wi th a self-addressed stamped 
envelope to: Sheri Borgford , WSBA Sections 
Liaison, 2 10 1 4th Avenue - Fourth Floo r, 
Seattle, WA 98121-2330 . ♦ 

LASER Gets Board of Governors Support 

The WSBA Board of Governors, at its June 21 
Access to Justice Confere nce, unanimously 
passed a resoluti on in support of the LASER 
Project (Lawyers and S tudents Engaged in 
Resolution). In this reso lution, the governors 
recognize the valuable work of the LASER 
Project and resolve to continue to assist LASER 
through in-kind support. The Board of Gover­
no rs urges WSBA members to become in­
volved by becoming volunteers and financial 
contributors to the LASER Project. 

LASER's Board of Directors is always 
looking for ways to make the program more 
accessible and understandable to the student 
population it serves. In keeping with thi s goal, 
they are now offering a board seat to 18-year­
o ld Kris tine Wolfla. Th is ambitious young 
woman served two years as a peer medi ator 
with LASER at Ballard High School and wrote 
a report on Peer Mediation detailing why she 
thinks it works so wel l. She delivered an ora l 
presentation of her report for the Sull ivan 
Leadership Scholarship Competition. She 
received Seatt le Uni versity's Presidential 
Scholarshi p, worth $42,000. 

Wolfla plans to attend Seattle Universi ty 
thi s fall and create a peer med iation program. 
Wolfla has asked the board to g ive he r some 
time to cons ider their offer of a board pos ition, 
c iting concerns about not having the time to 
commit to the position while stri v ing toward 
her o ther goals. 

Wolfla is the first student ever offe red a 
posi tion on the board . In her re port Wolfla 
said. "This program (LASER) has significantly 
reduced the tension among s tude nts, resolved 
numerous d isputes, and prevented acts of 
aggress ion and violence. Because I have been a 
peer med iator for two years, I have seen the 
positive effects of this program , and I hope to 
expand its influence by proposing a service 
project fo r Seattle University that is related to 
peer mediation." 

Conti1111ed 011 page 36 
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Access to Justice and WSBA Bar Leaders Conferences Held Jointly in Yakima 

P artnerships for Justice , Washington state's 
second annual Access to Jus tice Conference, 
was June 20-22 in Yakima. Nearly 200 people 
atte nded the event, which provides the only 
opportunity for a ll the members of th is s tate's 
Access to Justice Network to gather in one 
place for training, networking and planning for 
equal justice . 

Participants included four members of the 
Washington State Supre me Court, judges from 
the fede ral, state appellate, superior and 
municipa l court benches, members of the 
WSB A Board of Governors, local/minori ty & 
specialty bar associations presidents, private 
attorneys. representa­
tives from spe­
cialized legal ser­
vices providers, 
Northwest Justice 
Project staff and 
board, Columbia 
Legal Services staff 
and board, Access 
to Justi ce Board, 
Equa l Justice Coali­
tion, vo lunteer 
attorney programs, 
law schools , LAW 
Fund sta ff and board, 
Legal Foundation of Washington staff 
and board, courthouse facilitators a nd cou rt 
c lerks, court reporters, pa ralegals, members of 
the ADR commm1ity and representatives from 
state agenc ies. 

The Conference was he ld in conjunction 
with the Bar Leaders Confere nce, the W SBA 
Board of Governors meeting, and the WSBA 
Annua l Awards Lunc heon. 

The Conference ope ned with the reading 
of a proclamation from Governor Gary Locke 
declaring June 20-22, 1997, as Equa l Justice 
Weeke nd. The Moderate ly Talented (Yet 
Plucky) Repertory Theatre of Justi ce returned 
this year with its rendition of East Side Story, 
which pitted the JETS Uudges from West of the 
mountains) against the SHARKS (community 
service providers fro m East of the mounta ins) 
for contro l of the state 's limited resources for 
equal j ustice. Despite the best efforts of Paul 
Stritmatter and hi s ab le assistant Officer 
Krupke, to mainta in order, a "righteous 
rum ble" broke out on stage. Fortunately, the 

I 

good fairies of funding (left over from last 
year 's play, The Wi:ard of Lawz), intervened to 
res tore order and ins truc t the two gangs that 
they must work together to achieve j ustice fo r 
all. John McKay, the new President of the Legal 
Services Corporati on and forme r cha ir of 
Washington state's Equal Justice Coalition, 
gave the keynote address. 

Conference workshops inc luded welfare 
reform , defined task representation in family 
law ("unbund ling" legal services), resources 
for the prose litigant, educating the public, 
profess iona li sm, the role of the bar in ensuri ng 
equal access, technology. fun ding, and com­

muni ty partner­
ships. During the 
plenary session, 
participants from 
the Access to Justice 
and Bar Leaders 
Confere nces met 
with others from 
the ir regions of the 
state to discuss the 
most pressing 
needs and to 
develop recommen­
dations for acti on. 
Saturday's finale 

was a barbecue at Hyatt Vineyards Winery in 
Zillah withentertainment by Clallam County, 
"Seattle's Slowest Rising Folk Group ." 

The ATJ conference concluded with a 
wrap-up sess ion duri.ng which partic ipants 
reviewed the status of the J 996 Access to 

Justice Conference Recommendations and 
adopted additiona l recommendations devel-

Continued 011 page 36 
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Conference - Continued from page 35 

oped at the workshops and plenary. The 1997 
Access to Justice Re port w ill be publi shed and 
di stributed in the fal l. 

Conference expenses for participants were 
kept to a minimum because of generous 
financial support from: Anderson Hunter; 
Bogle & Gates; Cable, Langenbach, Kinerk , 
Bauer & Leshner; Columbia Legal Services; 
Davidson, Czeisler, Kilpatric & Zeno; Dav ies 
Pearson ; Davis Wright Tremaine; Garvey, 
Schubert & Barer; Graham & James/Ridde ll 
Williams; He lsell Fetterman ; Julian C. Dewell ; 
Legal Foundation of Washington; Perkins Coie; 
Preston Gates & Ellis; Short Cressman & 
Burgess; Stritmatter Kessler; The ile r Douglas 
Drachler & McKee; and the Washington State 
Bar Association. 

The 1998 Access to Justice Conference will 
be held April 3-5 at Campbell ' s Resort in 
Chelan . ♦ 

Building Blocks for Bar Leaders 

"One of the best bar leaders conferences 
ever." - "A must for every vice 
president or incoming president." 

The l 997 WSBA Bar Leaders Conference was 
be ld in conjunction with the Access to Justice 
Conference in Yakima. Approx imately 50 
county, specialty and minority bar leaders 
from around the state gathered to network, 
gather ideas and discuss issues that affect their 
bar associations. A record number of specialty 
and minority b ars were represented: Loren 
Miller Bar , Minority Association of Eastern 
Washington, Washington LEGA LS, Washing­
ton State Tri al Lawyers, Washington Associa­
tion of Criminal Defense Lawyers, Asian Bar, 
Washington Women Lawyers, Northwest 
Indian Bar, llispanic Bar, Federal Bar and 
Government Lawyers Bar. The successful 
attendance was due, in part, to scholarships 
available to bar associations. The WSBA Board 
of Governors set aside a portion of the Bar 
Leaders Conference budget for bar associations 
who would not be able to atte nd the conference 
without some financial assistance. 

Topics covered on Saturday inc luded 
recruitment, dues, joining multiple organiza­
tions, divers ity, CLE seminars , fundraising, 

judicial qualifications/evaluations, elections, 
committees and relations with the public and 
media. The WSBA Board of Governors j oined 
the bar leaders for informal discussions about 
plans and goals for bar associations as well as 
resources available at the WSB A. On Sunday 
the group heard presentations from WSBA 
staff Barrie A lthoff and Barbara Harper regard­
ing the WSBA grievance process and Lawyers' 
Assistance Program. 

Bar leaders joined the Access to Justice 
Confere nce for a plenary session, " Building 
Partnerships - Sharing Resources," the WSBA 
Annual A wards Luncheon and the Saturday 
evening barbecue at Hyatt Vineyards Winery. 

The 1998 Bar Leaders Conference is also 
schedule for April 3-5 at Campbell's Resort in 
Chelan. ♦ 

LASER - Continued from page 34 

Wolfla 's report conc ludes, "Because 
conflict is a natural and expected occurrence in 
schools, it would seem only natural for schools 
to have a way to deal with conflic t a mong 
students. C urrently the only real solut ions high 
schools offer are detention, suspe nsion and 
expuls ion. Peer mediation is a much more 
effective system, because it seeks to deal with 
and resolve problems rather than merely 
dismi ss the m ... By recognizi ng and acknow ledg­
ing that young people are compete nt to 
partic ipate in the resolution of their own 
disputes, it encourages students' growth and 
gives students ski 11s that are basic to a l I 
learning .. .It can improve the school climate 
and even reduce viole nce among youth." 

LASER is sponsoring another free media­
tion training in late August for lawyers inter­
ested in working with local school peer media­
tion programs. Marla Elliott, LASER Project 
Coordinator, is applying for this training to 
receive 12 CLE credits, in keeping with what 
was awarded fo r the last training. Additi on­
ally, LASER is try ing to raise $ 10,000 to train 
student mediators in 13 Washington schools in 
the 1997-98 school year. Tax-deductible contri­
butions can be sent to Elliott at the address 
below. Checks should be made out to The 
LASER Foundation. 

For more information on how you can 
become involved, contact Marla E ll iott , LASER 
Project Coordinator, at PO Box 40100, Olym­
pia, W A 98501 ; (360) 664-2476. ♦ 
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FEE ARBITRATION TO BE MANDATORY 

WHEN REQUESTED BY A CLIENT 

■ Supreme Court Has Authorized Program Development 

■ Board of Governors Considering Operating Rules 

■ Comments Invited 

by Barbara Harper, Director of the Lawyer Assistance Department 
and Randy Beitel , Disciplinary Counsel 

ased on the recommendations 
of both the ABA, who evalu­
ated our discipline system in 
1993, and the Joint Task 

Force on Lawyer Discipline between the 
Washington Supreme Court and the 
WSBA, the Supreme Court has ordered 
General Rule l 2(b) amended, providing 
that the Bar Association may "Maintain a 
program, pursuant to court rule, requi ring 
members to submit fee disputes to arbi­
tration." The new program will replace 
the current WSBA Fee Arbitration Pro­
gram, in which pa11icipation is voluntary. 
Currently, 55% of the time the lawyer 
declines to arbitrate fee disputes, leaving 
those clients frustrated, with few options 
other than waiting for the lawyer to bring 
suit or deali ng with a collection agency. 
Under the new program, fee arbitration 

will continue to be voluntary for the cli­
ent, but the lawyer' s participation will be 
mandatory when requested by the c lient, 
thus assuring a client with a fee dispute of 
an expeditious resolution of the dispute in 
a forum where it will not be necessary to 
hire another lawyer to challenge the fees 
of the previous lawyer. 

The Arbi tration Committee of the Al­
ternative Dispute Resolution Section has 
developed a proposed court rule and set 
of regulations to implement this new pro­
gram. These are based on the ABA Model 
Rules for Fee Arbitration and the fee 
arbitration rules of the Alaska Bar Asso­
ciation, where a mandatory fee arbitra­
tion program has been in operation for 
more than ten years. Various procedures 
have also been adapted from the Superior 

Court Mandatory Arbitration Rules and 
the American Arbitration Association's 
rules. The Board of Governors will begin 
their review of the proposed operating 
ru le and regulations at their August 8-9 
meeting in Vancouver and will take final 
action at their September 11 - 12 meeting 
in Seattle on a recommendation to the 
Supreme Court for adoption of the pro­
posed rule and approval of the proposed 
regulations. The mandatory program will 
not replace the current voluntary program 
unti l the effective date of the Supreme 
Court's action on the proposed ru le and 
regulations. 

The proposed rule and regulations pro­
vide for arbitration of all d isputes con­
cerning fees charged for professional ser­
vices or costs. Excepted are disputes where 
the fee has been determined by statute, 

Feel Exhausted by the Fight? 
We live our professional lives in an adversarial 

world, in which issues of winning and losing, 
dominating the "opposition" and controlling un­
certainties are paramount. All too often, the con­
fl ict, pressure and control that pervade our work 
also begin to invade the personal lives we lead and 
the kinds of relationships we have. Join a therapy 
group, led by psychologist and former attorney, 
Victor Burnstein, J.D., Ph.D. The group will focus 
on how, as lawyers, we can understand and ex-

press our feelings, be ourselves in a demand­
driven world, and have the kinds of authentic, 
non-combative relationships that might really be 
satisfying to us. 

The group will meet on F ridays, 3-4:30 p.m., for 
10 weeks, beginning September 26. The fee is $30 
per session. Call the L awyers' Assistance Pro­
gram at (206) 727-8268 to schedule a free half­
hour informational interview with Dr. Burnstein. 
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rule, order or decision, as well as dis­
putes where the client seeks affirmative 
re lief againstthe lawyer for damages based 
on alleged malpractice or professional 
misconduct. 

Under the proposal, any written fee 
agreement must include a notice to the 
client of the availability of fee arbitration. 
Any summons in an action by a lawyer for 
recovery of fees from a client must in-

UPCOMING SEMINARS 
1997 
OCTOBER 17 

NOVEMBER 13 
NOVEMBER 14 
DECEMBER 12 

1998 
MARCH 26-29 

APRIL 24 

OCTOBER 16 
NOVEMBER 

ETHICS/BAR GRIEVANCES 
112 Day - Seattle 
INSURANCE LAW - Spokane 
INSURANCE LAW - Seattle 
PRODUCTS LIABILITY 
112 Day - Seattle 

LAW PRACTICE - YEAR 2000 
Luxor Hotel, Las Vegas 
ORTHOPEDIC/SOFT TISSUE DEFENSE 
Seattle 
DEFENSE TRIAL TACTICS - Seattle 
INSURANCE LAW - Spokane 
INSURANCE LAW - Seattle 

Washington Defense Trial Lawyers, a statewide organization of over 
600 civil defense attorneys, offers these seminars and other programs. 
For additional information, call Nora Tabler at (206) 233-2930 or E-mail 
WDTL at Ntabler@halcyon.com. 

"Service With Integrity" 

Purchaser of Structured Cash Flows 

* Real Estate Contracts and Notes with Deeds of Trust 
*Business Notes 

*Structured Settlements 
*Lottery Winnings 

We lend our expertise to facilitate various transactions by providing funding for Section l 031 
Exchanges, liquidation of Estate Assets, etc. 

Please contact us/or afree, no obligation quote regarding the current cash value of your receivable. 
Written evaluations of Structured Cash Flows available/or a nominal fee. 

Sam E. Barker, Esq. 
Phone: 1-800-929-1108 or (253) 473-0899 President 
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elude a notice that arbitration is available 
through the Bar Association and that if it 
is requested within 20 days of service, the 
action will be stayed pending the arbitra­
tion. No bond or sure ty will be required 
for the client to particjpate in fee arbitra­
tion , as that has been a source of client 
frustration with our current arbitratio n 
program. 

The proposal encourages informal reso­
lution offee disputes, and holds fee arbi­
tration proceedings in abeyance if the 
lawyer and client agree to mediation. Also 
authorized by the Supreme Court and 
under development by the Mediat ion 
Committee of the ADR Section is a new 
WSBA Mediation Program which wiJI be 
avai lable for mediation of a variety of 
disputes be tween lawyers and clients, in­
cluding fee disputes. 

Those fee disputes not resolved by 
mediation or other informal means wi ll 
have an arbitrator selected by a system 
similar to that used in King County Supe­
rior Court Mandatory Arbitration. Both 
the lawyer and the client will be charged 
an administrative fee which, depending 
on the amount in dispute, will vary from 
$50 to $250. M ost matters wi ll be heard 
by a sing le arbitrator, who will be a law­
yer. Matters involving larger amounts of 
fees in dispute w ill be heard by a three­
person panel on w hich a non-lawyer will 
sit. The proposed rules provide for a sim­
plified and expeditious resolution of the 
dispute. 

The proposal allows a lawyer and client 
to jointly petition, and if they both agree, 
to include malpractice c laims in the arbi­
tration. Lawyers disputing apportionment 
of a joint fee will also be able to submit 
such a dispute to arbitration, if both agree. 

The arbitrators will base their decisions 
on the Rules of Professional Conduct, in 
particular RPC 1.5, setting forth the fac­
tors to be considered in de termining the 
reasonableness of a fee. Under the pro­
posal, the arbitrator in determining the 
reasonableness of a fee may consider the 
relative merit and quality of the profes­
sional services. In the absence of a wri tten 
fee agreement, the lawyer wilJ bear the 
burden of proof by clear and convincing 
evidence of all facts, including the com­
petency of the work and the absence of 



neglect or delay, and will be entitled to no 
more than the reasonable value of ser­
vices for the work completed, o r if the 
failure to complete the work was caused 
by the client, for the work performed. 

T he arbitrator's award may be con­
fi rmed in the superior court under RCW 
7 .04. 150, and may be modified, corrected 
or vacated only under the limited grounds 
provided by RCW 7.04.160 through 180. 
No de novo appeal to superior court is 
provided. 

A lawyer's fa ilure to cooperate with 
fee arbitration will be grounds for disci­
pline. Arbitrators will also be authorized 
to make a report to disciplinary counsel 
when they conclude that a lawyer' s viola­
tion of the Rules of Professional Conduct 
raises a substantial question as to that 
lawyer' s honesty, trustworthiness or fi t­
ness as a lawyer. 

Interested parties are invited to share 
their v iews on this proposal with their 
local Governor, or with Peter Ehrlichman, 
Chair of the Board of Governors Disci­
pline Committee, C/O the WSBA, 2101 
4th Ave. , 4th Floor, Seattle, WA 98121-
2330. Copies of the proposed operating 
rule and regulations will be available af­
ter the Board of Governors' August 9 
meeting and may be obtained by contact­
ing the WSBA Communications Depart­
ment at (206) 727-8203. Comments on 
the proposed rules and regulations should 
be received no later than August 28. 

Endnotes 

1 "Report On the Washington Lawyer 
Regulation System," American Bar As­
sociation Standing Committee on Profes­
sional Discipline, September 1993, Rec­
ommendation 14. 1, pp. 31 -33. 

2 "Redefining Lawyer D iscipline in 
Washingto n: A Multifaceted Approach," 
Washington State Bar News, August 1995, 
pp. 15-19. 

3 fn 1996, out of 131 matters ready for 
fee arbitration as the result of a request by 
clients, 72 were dismissed because the 
lawyer declined to arbi trate or would 
arbitrate only if the c lient posted a bond. 

WSBA Annual Meeting 
September 12, 2 p.m. 

WSBA Offices: 2101 4th Avenue, 4th Floor, Seattle 
For more information: (206) 727-8244 

Make Your Family Law Cases Easier! 
------: Forms+P/us™ Software l------, 

Easily Produce All of the Mandatory Family Law Forms 
The easy and accurate way to produce all of the most current mandatory family law 
forms developed by the Pattern Forms Committee. With Forms+Plus™, select a 
pleading form from a handy menu. That form instantly appears on your computer 
screen and is already filled in with your client's information. State's forms are easily 
modified by typing right into the form or with text from any word processing 
document to create your own modified forms. As you add more client informa­
tion, any other form requiring that same information automatically is filled in. 

Integrates SupportCa/c™ data! 

-------1: SupportCa/c™ Software :--------, 
Proven Accuracy For Calculating Child Support 

1,000 family law attorneys already save time using SupportCa/c™ to make impor­
tant decisions with their clients instead of bending over complicated forms, sched­
ules, tables and calculators. SupportCa/c™ lets you practice law ... not accounting. 
SupportCa/c™ includes the most current I.R.S. Tax Tables. 

Instant and Accurate Financial Declarations 
With SupportCa/c™/FD 

SupportCa/c™ has been made even better. Now you can produce the mandatory 
Financial Declaration accurately and efficiently. The Financial Declaration 
requires totals and subtotals - exposing you to math errors and oversights, unless you 
let SupportCa/c™/FD do the work for you. Gives your Financial Declaration the 
same credibility as your Child Support Worksheets. 

ORDER TODAY - SHIPPED TODAY! 
We will immediately ship you the software which is the standard for Family 
Law cases. Legal+Plus software is proven in thousands of cases since 1988. 
Easily produce accurate and correct Mandatory Family Law Forms, Child 
Support Worksheets and Financial Declarations NOW! 

CALL TODAY For Free Information or Demonstration! 

I.EGAl:IPLLS 
(206) 286-3600 (Seattle area) HP'04i4¥."MaectH¥H•11#Pii 
l-80()..(;37-1260 (toll-free) P.O. Box 9759, Seattle, WA 98109 

30-DAY MONEY BACK GUARANTEE 
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Dear Editors: 

mainly for the laughs 
Commissioner's Office 

Temple of Justice 
Olympia, WA 98544-0929 

February 20, 1997 

I have worked my way cautiously but thoroughly through Cindy Lehr's lead article in the Winter I 997 
CQ, and I was duly impressed by its erudition. But CQ is going to have to lighten up a bit, at least 
occasionally, if it wants to stay off my ever-growing stack of ABA and Judges' journals. 

Personally, there are days when I stay in this work mainly for the laughs. Hereinbelow, therefore, is 
a selection from my private stock, put as ide during nearly 18 years of this work. 

First, of course, is criminal law. Some convictions are plainly for life-threatening crimes. For example, 
I've seen appellants who were convicted of "Carrying a Weapon in a Motor Vehicle While Loaded." 
They were, indeed. Another was "cited for the infraction of Failure to Drive Right of Center into the 
Cascade District Court," no doubt causing the spectators to scatter wildly. Still anotl1er, perhaps for a 
more appreciative audience, was convicted for "exposing breasts while table dancing in Federal Way 
District Court." 

Some of the excitement necessarily happens prior to trial. Such as the initial stop in which "the officer 
upholstered thei.r guns and covered the occupants of the vehicle." Or the small fire, "which was 
distinguished quickly." Sometimes it is difficult to discern the underlying facts, as where "it was not even 
substantiated that the victim was stabbed by the evidence presented at trial." 

Police interrogation can also raise perplexing issues. One recent defendant argued at some length that 
his statements to authorities "should be secluded because they resulted from a testodial investigation." 
I would certainly hope so! This was not, however, the same defendant who complained that the alleged 
assault victim had "only received a kick in the groings." 

Trial presents its own problems. The defense issues a "subpenia ducess-takem." Trial counsel fails to 
move "for the suppression of excuplatory evidence." There may be other evidentiary hazards: "It is 
obvious that the defence could not call a dead man to testify at the trial, as it would of been futi le to try 
to get him to say anything." Deliberations are impeded by "juror irregularity." But "suffice it to point out 
that the truth is always prejudicial," so many defendants are convicted, and few find any relief in a 
"motion for a rest of judgment." 

By this point, even a defendant who is "genuine ly recalcitrant" is likely to be suffering from 
"geographical incapacitation" and lo be requesting the court Lo "appoint me a Star War or Larger 
attorney." A lawyer, that is, who can argue that violations of various rights "resulted in irTeversible error," 
and that the appellant "is entitled to a full monopoly of his due process rights." But by the time we see 
the case (as a a prosecutor recently wrote), " the parties have fired their last salvos at one another in an 
effort to wrest justice from the scaled claws of li fe 's improbabilities." Whew. 

Not all oddities occur on the criminal side. One civil li tigant gave his marital status as "Married, 
Disillusionment in progress." So what else is new? Another declared that " the supercilious bond issued 
by Safeco Insurance Company is hereby exonerated." Safeco, for one, certainly hopes so. Other litiganls 
complain of arguments that "exonerate sheer form over substance" (where is Safeco when we need it) 
or violate "the Doctrine of 'Reducticio and Absurdum. " ' IL all makes one wish for a si mple case of 
"adverse domination" or violation of SEPA, th.e "State Environmental Police Act." In the end, of course, 
it may s imply appear "that plaintiffs are hung in their own petard and are on the horns of a di lemna." Ouch. 
But if you fi nd the right precedent, " it's unique, in that you probably don ' t find cases on all fours hardly 
at all ." 
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Yours for more "orbiting dicta," 

Geoff Crooks. 

- reprinted with the permission of the ABA CASA Quarterly 



Justice Oliver Wendell Holmes: 
Law and the Inner Self 

by G. Edward Wbite [488 pages, 1993, Oxford Press, 198 Madison Ave., 
New York, NY 10016-4314; (800) 451-7556; 

also available through local bookstores.] 

reviewed by 
Phillip De Turk 

One of my favorite books 
of the '50swas Yankee From 
Olympus, which was wri tten 
in 1944 by Catherine Drinker 
Bowen. 

l t was my intention to reread 
this book and then wri te a re­
view of it. Fortunately, or fortu­
itous ly, 1 espied another book en­
ti tled Justice Oliver Wendell 
Holmes: Law and the Inner Selfby 
G.Edward White at a Border' s sale . 
So I bought it and read it. 

Mr. White, in a footnote at page 
564, discus e. the Bowen book as 
follows: 

"created consternation in schol­
arly circles ... was more interested in 
dramatic narrative than in balance or 
accuracy, and much of her account 
better deserves the label fic tion than 
history .. . as a kind of historical 
novel , Yankeefrom Olympus is still 
good reading." 

So there. Instead of spending my time 
on hi storical fi ction, I chose to read 
White' s opus. While not particularly long 
as such books go, its 488 pages of text are 
each fi lled with over 45 lines of type. 
There is a lot of material about the Justice 
both before and during his 30-year tenure 
on the Supreme Court: 

When Holmes arrived on the Court 
in late 1902 Me lville Fuller wasChief 
Justice, and John Marshall Harlan, 
David J. Brewer, Henry B. Brown, 
Edward D. White, George Siras, 
Rufus W. Beckham, and Joseph P. 

Holmes, whose father was the 
equally famous Autocrat of the 
Breakfast Table, Oliver Wendell 
Holmes, Sr. , attended Harvard, 
fought in the Civil War, and in 
1864 began law school. He said 
this in one of his numerous writ­
ings over the span of a 94-year 
life: 

When I began, the law pre­
sented itself as a ragbag of 
details ... It was not with­
out anguish that one asked 
oneself whether the sub­
ject was worthy of the in­
terest of an intelligent 
man. (page 87) 

Later, in a letter to 
Ralph Waldo Emerson, 
the future Justice had 
this to say about his ex­
perience with the law: 

r have learned, 
after a laborious v~~---.,-.... _-~ a nd so mew hat 

_ painful period of probation, 
that the law opens a way to philoso­
phy as well as anything else. (page 
112) 

McKenna were Associate Justices. By 
19 17, only White and Mc Kenna re­
mained on the Court, and by 1925 
Holmes, who had been sixty-one years 
o ld on taking the oath of o ffi ce, was the 
only re maining member of the 1903 
Court still in service. In the course of 
his career Holm es was to sit with six­
teen other judges ... : (pages 3 13-3 14.) 

Following a less-than-successfu l pe­
riod as a private attorney, Holmes had an 
opportunity to become a professor at his 
old Harvard Law School, which he un­
dertook after much soul searching. Prior 
to this, he had written much about the law, 
which is detailing ly di scussed in this bi­
ography. For instance, the author spends 
almost 50 pages reviewing and explain­
ing Holmes' semina l work, The Common 
Law. 
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When he joined the Har vard fac­
ulty, the other four full-time profes­
sors who serviced the 139 students 
were Langdell , Ames, Thayer and 
Gray. Holmes resigned his position in 
the first year to take a juristic position 
with the Massachusetts Supreme 
Court. where he served for almost 20 
years: from 1882 until 1902. 

In 1885, Holmes elucidated about 
the profess ion of law when he was 
invited to address Harvard undergradu­
ates: 

Of course the law is not the place 
for the artist or the poet. The law is 
the calling of thinkers ... a man may 
live greatly in the law as well as 
elsewhere ... that there as well as 
elsewhere he may wreck himself 
upon I ife, may drin k the bitter cup of 
hero ism, may wear his heart out after 
the unattainable .... (page 2 11 ) 

The true value of this opus for the 
average attorney who may do some ap­
pellate work lies in the review of the 
multitude of cases in which Justice Holmes 
was involved while on the United States 
Supreme Court. Chapter Nine detai Is 
many of the more important decisions 
from 1903- 19 16, or before FraJJkfurter 
and company began to seek and enjoy the 
friendship of Holmes. 

The author explains that his subject 
was a prodigious worker volunteering to 
take on many cases so that the final opin­
ion would be penned by him. Because 
Oliver became friends with Melville 
Fuller, the Chief Justice, who was his 
temperamental opposite, he was able to 
glean the opportunities to be given the 
opinions to write when both Fuller and he 
were in the majority. 

One of the examples of how Holmes 
thought in his first 15 years on the Court 
is contained at page 3 18, where the case 
of Vicksburg v. Waterworks Co., 202 U.S. 
453 ( 1906) is discussed. Our hero wrote 
up justifications for deciding the case 
either way, for the franchisor and the city. 
So he is described as " ... flippant and 
jobbist in his approach to the work of 
being a judge." 

Holmes' first opinion was Otis v. 
Parker , 187 U.S. 606 (1902), which in­
volved the constitutionality of a Califor­
nia statute wherein the sale of stock on 
margin was challenged. In this case, he 
outlined a phi .Iosophy that he fo IJowed 
throughout his time on the Court: 

"This was not an 
easy book to read, yet 
. . . it provided an 
insight to the Supreme 
Court seldom realized 
by most of us." 

While the courts may exercise a 
judgmentoftheirown, it by no means 
is true that every law is void which 
may seem to the judges who pass 
upon it excessive ... Otherwise, a 
constitution ... would become the 
partisan of a particular set o f e thical 
or economic opinions. 

When Louis Brandeis was appointed a 
justice in 19 I 6, he, too, became a particu­
lar friend of Justice Holmes. This was the 
beginning of the tit le of "progressive 
Judge" being applied to Holmes. Later, 
Frankfurter, who while an intimate of 
Ho lmes throughout thi s period as a 
Harvard Law Professor did not gain the 
bench until after Holmes' departure. 

Many of the more famous opinions 
written by the Justice, especially after 
19 16, which period is covered in chapters 
11 and 12, involve dissents: Tyson & 
Brother v. Banton, 273 U.S. 418 ( 1927), 
involving the right of a state to control 
theater ticket prices ; his free speech deci­
sions, one of which was the Abrams "Clear 
and Present Danger" opinion, 250 U.S. 
6 19 and the determination in Buck v. Bell, 
274 U.S. 20 (1927), concerning the right 
of an entity to order sterilization in the 
situation where a woman is mentally de­
fective. Considered by some people who 
think of Holmes as champion of civi l 
liberties as his worst decision, the justice 
ruled in favor of Virgin ia's attempt at 
finding this conduct was for the better­
ment of the individual and society: 

We have seen more than once that 
the public welfare may call upon the 
best citizens for their lives. It would 
be strange if it could not call upon 
those who already sap the strength of 
the State for these lesser sacrifices, 
often not felt to be such by those 
concerned, in order to prevent our 
being swamped with incompetence. 
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It is better for all the world, if instead 
of waiting to execute degenerate off­
spring for crime, or to let them starve 
for their imbecil ity, society can pre­
vent those who are unfit from con­
tinuing their kind .... 

Likewise renowned, if only in the 
use of a portion of the opinion, was 
Schenck v. United States, 249 U.S. 47 
(1919), in which our esteemed justice 
pointed out that 

the character of an act depends 
upon the c ircumstances ... free 
speech would not protect a man in 
fa lsely shouting 'fire' in a theater 
and causing a panic .... 

When Holmes died on February 23, 
1935 he left a sizable estate for the times: 
$568:ooo, including his house on Eye 
Street in D.C. (valued at $54,000). In 
today's money, he was worth almost 
$5,000,000. He left some money to rela­
tives (he had no children), $25,000 to the 
Harvard Law School, and a s imilar sum to 
Boston Museum of Fi ne Arts. The bal­
ance, about $200,000, was left to the 
Uni ted S tates, where it remained in the 
Treasury Department for more than 20 
years without any interest, so that a suit­
able tribute could be effectuated. 

It was decided that a history of the 
Supreme Court shou.Id be undertaken to 
be called the "Oliver Wendell Holmes 
Devise History." At present, only nine of 
the eleven projected volumes have been 
completed. As some scholar stated, "the 
sorry history of the fund ... constitutes a 
disservice to Holmes' memory and a pow­
erful argument against emulating his gen­
erous gesture." 

This was not an easy book to read. It 
took time and effo1t over a four-month 
period. Yet, upon concluding it, 1 found 
that it provided an insight into the Su­
preme Court seldom realized by most of 
us. It is fi lled with history from the days 
before the Civil War right up to the present 
as Holmes' bequest to his government i.s 
still being spent in order to articulate a 
suitable history of an area in which he 
bestowed so much of his life. 

Puyallup attorney Phillip De Turk fre ­
quently reviews legal classics for the Bar 
News. 



Sailing to Byzantium, Tahiti or Beyond: 
Leaving the Practice of Law 

by Barrie Althoff 
WSBA Chief Disciplinary Counsel 

Rare is the lawyer who has not many a 
time muttered, "There ought to be an 
easier way Lo make a living," and who has 
not had repeated visions of sailing off to 
an exotic destination, either a fabled city 
or a remote island, but always free of 
laws, lawyers, clients. deadlines, unpaid 
bil lings, tele phones, a nd disciplinary 
counsel. 

This article outlines some elhical obli­
gations to consider, and suggests some 
practical steps to take. before voluntarily 
leaving the practice of law, so Lhat disci­
plinary counsel do not pursue you. 1 Since 
parts of the discussion a lso apply when 
you leave the practice involuntarily (for 
example, by death, disability or disciplin­
ary action), Lh is article also touches briefly 
on those situations. The article is mostly 
directed to sole practitioners, their fami­
lies, and their office staff, since law part­
ners and corporate and governmental law­
yers usually have the support of their 
continuing partners/colleagues and Slaff 
when leaving the practice and can rou­
tinely meet many of the obligations out­
lined below. 

Plan Ahead 
Rule I .2(a) of Washington's Rules of 

Professional Conduct ("RPCs") states that 
your client determines the scope of your 
legal representation. By closing your law 
practice you are radically changing that 
scope, and terminating your attorney-cli­
ent relationships, with all your active 
clients. Washington's RPC 1.15 (based 
on Rule 1.16 of Lhe ABA's Model Rules 
of Professional Conduct) outlines some 
obi igations that arise when you terminate 
your representation. 

RPC 1.1 S(a) requires you to terminate 
your representation of a c lient in various 
situations, including where your physical 
or mental condition materially impairs 
your ability to represent your client. Oth­
erwise, RPC I. LS(b) generally permits 
you to wi thdraw from a representation 
without your clie nt's consent only where 

doing so can be accomplished wilhout 
material adverse e ffect on the interests of 
your client, or where there is "other good 
cause," or in certain other situations. The 
sudden, or even long-standing, need to 
sail off to a remote island is unlikely to be 
v iewed as "other good cause." 

Unless each of your clients agrees to 
your terminating your attorney-client re­
lationship, you will need, in most cases, 
to plan Lhe closure of your practice far 
enough in advance so that you can fini sh 
your representation of each client before 
you close Lhe practice.2 In most cases Lhis 
wi ll mean a gradual and orderly closure 
over at least several months during which 
you complete re presentation of your ex­
isting clients, and do not undertake repre­
sentation of any new clients unless you 
explain your plans and they consent. ft 
should not be a sudden abandonment of 
your clieots.3 

RPC 1. 1 S(d) requires you, when termi­
nating a representation of a client, to 
protect your client's interests by mitigat­
ing any harm he or she may incur as a 
result of the termination. The rule re­
quires you to " take steps to the extent 
reasonably practicable to protect acl ient' s 
interests, such as giving reasonable no­
tice to the client, allowing time for em­
ployment of other counsel, surrendering 
papers and property to which the client is 
entitled, and refunding any advance pay­
ment of fee that has not been earned." The 
balance of th is article discusses each of 
these obligations. 

Give Reasonable Notice of 
Your Plans to Close Your 

Practice 
You must give your c lients clear and 

unequivocal advance notice of your plans 
to close your practice and of Lhe date of 
your withdrawal from representation. It 
would be wise to do so in writing even 
though RPC 1. lS(d) does not require 
written notice.4 You should send the no-

rices to your clients' last known addresses, 
and, if some notices are returned as unde­
li verable, make reasonable efforts to find 
the clients and document your efforts. 
Your notice must be given to all "acti ve" 
clients for whom you are still performing. 
or are supposed to be performing. ser­
vices. Depending on the extent and dura­
tion of your clientele, you may also want 
to give notice to past cl ients, especially 
since it gives you an excellent opportu­
nity to have them retrieve the ir fi les. 

Where your termination is voluntary o r 
by reason of your death, you (or your 
estate) do not need to tell your clie nts why 
you are terminating your practice, al­
though it is permissible. When your ter­
mination is involuntary, however, Rule 
8. 1 (a) of the Rules for Lawyer Discipline 
requires you to advise your clients of the 
reason for your inability Lo act as Lheir 
lawyer.5 

If your cl ients consent to your with­
drawal and the withdrawal is permissible 
under applicable court rules, you should 
also fi le appropriate notices of intent to 
withdraw with each court or tribunal in 
which you have matters pending; remem­
ber, however, that where you are closing 
your practice voluntari ly, under RPC 
1. 1 S(c) you must continue a representa­
tion, notwithstand ing good cause for ter­
mination, if ordered to do so by the court 
or tribunal. 

You should also notify opposing coun­
sel, witnesses, and interested parties, and 
make closi ng arrangements with your 
staff, insurers, accountants, bankers, lend­
ers, landlords, professional associations, 
publishers, suppliers, uti lities, messen­
gers, court reporters, equipment-les o rs, 
taxing authorities, and so on. Make sure 
you arrange for your mai l and parcel 
deliveries to be forwarded. and, espe­
c ially at the begi nning, make sure you 
immediately examine forwarded items 
since they are like ly to contain matters 
relating to your former clients that must 
be immediately forwarded to the clients 
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or their new counsel. Make sure you con­
sult your malpractice and other insurers 
to assure that you have appropriate cover­
age for claims and liabilities that may 
arise from your prior services. 

lfyou are remaining an acti ve member 
of the WSBA and are moving out of state, 
Admission to Practice Rule S(e) and 
WSBA Bylaw TI.A.Lb require you to file 
with the WSBA the name and address of 
an agent within Washington to receive 
service of process or of any other docu­
ment required to be served or permitted 
by statute or court rule to be served or 
delivered to a resident lawyer. lf you are 
remaining a me mber of the WS BA 
(whether active or inactive), W SBA By­
law Il.B . also requires you to keep the 
WSBA informed of any change in your 
office or residence addresses. If you are 
planning on going on inacti ve status, or 
resigning your membership with the 
WSBA, allow time to do so; if there are 
any unresolved disciplinary grievances 
against you, or any anticipated in the near 
future, however, you will generally not 
be permitted to resign your WSBA mem­
bership. Lf you are admitted in other juris­
dictions, you will generally also want to 
give s imilar notices to, and make s imilar 
provisions with, each of them. 

Allow Time for Your Clients to 
Retain New Counsel 

You should send your notice of intent 

to close your practice to your clients suf­
ficiently far in advance to allow your 
clients ample time and opportunity to 
find new counsel to take over the repre­
sentation .6 Depending on the nature and 
complexity of the ir cases, and the re­
sources and temperament o f your clients, 
the time necessary may vary by client. 

Authorities differ on whether you are 
obligated to assist your client find re­
placement counsel for your clients . It 
seems likely you are obligated to do so 
where your client would suffer prejudice 
if new counsel is not obtained immedi­
ately. At the least, you should impress on 
your c lient the importance of retaining a 
new lawyer, and, if you recommend re­
placement counsel, you should do so with 
great care since the client is likely to look 
to you, or blame you, if matters do not 
wor k out well with new counsel. 

You must also allow reasonable time Lo 
transition the case to new counsel and 
ass ist him or her to retrieve files, talk to 
you and to understand the case. It is not 
altogether clear, however, what you must 
or may tell new counsel regard ing your 
c lient. See, Note, "Fraud, Withdrawal & 
Disclosure: What Lo Te U the Lawyer Who 
Steps fn to My Shoes," 34 Santa Clara L. 
Rev. 1. 237 ( 1994). If you are considering 
closing your practice, you should not be 
accepting any new c lients unless you ex­
pect to be able to complete the represen­
tation prior to the closure.7 

The Source for Washington 
Secretary of State Corporations Data 

SEARCH NAMES OF OFFICERS & DIRECTORS 
FIND CORPORATIONS WHERE ASSETS MAY BE OWNED 
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~· Search by, Corporation·Name 
-; ~ by IJidmclual'sName . . , . 

l'.or Profit • . Non-Profit mi - --- -r '"'"' '" , , w, 

- ---· ___ ,, ---· -----·-----... - ...... _,..._.,_ __,. __ _ 
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Detail Report Contains: 
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Surrender Client Papers 
and Property 

When closing your practice you do not 
want a garage or baseme nt full of original 
client fi les to haunt you or to have to 
periodically spend uncompensated hours 
rummaging for files. lf you have no t al­
ready done so, separate files relating to 
pending or cuITent client matters from 
those that relate to completed representa­
tions. RPC I. l 5(d) requires you to " take 
steps to the extent reasonably practicable 
to protect a client's interests, such as ... 
surrendering papers and property to which 
the client is entitled." The rule goes on to 
provide, however, that you "may retain 
papers re lating to the client to the extent 
pennitted by other law." Generally, all 
files belong to the client and the c lient is 
entitled to them, especially where the 
cl ient would be harmed by not having 
them. You may charge the client for the 
cost o f delivering client files to the cl ient, 
but if you want to keep copies of the fi les 
(for example, because you believe there 
may be a future claim against you), you 
must bear the cost of copy ing them your­
self and not pass it on to your c lient. See 
WSBA Formal Opinion 181. A lthough 
you may have a right to retain certain 
clien t files, a nd may even have an 
attorney's lien on them , if you are closing 
down your practice you would be wise to 
simply del iver all cl ient files and write off 
any uncollected fees or costs as merely 
ano ther cost of getting on with your life. 

When noti fying your clients of your 
practice closure, give them a reasonable 
opportunity to retrieve their fi les and any 
of their p roperty which you have. If after 
notice your clients do not retrieve them, 
you may be able to destroy some of the 
fi les and property if they relate to com­
pleted representations, a lthough you may 
be obligated to re tai n, or arrange for oth­
ers to re tain for you, original wills, deeds, 
and other documents. You should make 
every reasonable effort to assure that such 
documents, and especially wills, are re­
turned to your clients or that they are 
readily access ible by your clients. Jf the 
files or property relate to an ongoing rep­
resentation, you must continue to main­
tain them for a reasonable period thereaf­
ter, and in these cases repeated written 
notices to the c lient lo re trieve them are 
warranted. The files should be maintained 
at a location reasonably accessible to your 
clients, and if they are no t, you must bear 



the extra cost of providing reasonable 
access to them by your clients. There is no 
specified time period for which you must 
retain your files, but it would generally be 
advisable to retain them at least until the 
statute of limitations expires for any mal­
practice claims that might be brought 
against you. You may want to consult 
with your malpractice insurer for guid­
ance. 

If you are selling your practice, or ar­
ranging for someone to take over your 
practice, or otherwise arranging for some­
one other than your clients to take cus­
tody of your client files, take care to 
comply wi th the prohibition ofRPC I .6(a) 
against revealing confidences or secrets 
of your clients. Whoever takes over the 
files has a continuing obligation to main­
tain their confidentiality, and, if the per­
son is not a lawyer, you have an obliga­
tion to train and supervise them to assure 
that the confidentiality of the files is pre­
served. This obligation continues even 
after you have closed your practice. While 
generally you may reveal the names of 
your clients to your potential successor 
(thus permitting, for example, conflicts 
checks), you cannot reveal the ir confi­
dences and secrets unless your clients 
consent. If considering selling your prac­
tice, see WSBA Formal Opinion /92 
( 1996). 

Refund Any Advance 
Payment of Fees 

That Have Not Been Earned 
When terminating your representation, 

you must refund to your clients any ad­
vance payment of fees that you have not 
earned. More broadly, you need to review 
your fee agreements wi th your cl ients to 
make sure that you are entitled to the fees 
and costs you claim, and to verify that 
your fees are reasonable as required by 
RPC 1.5. You also need to thoroughly 
examine each of your trust and IOL TA 
accounts and distribute the funds as ap­
propriate and close the accounts, g iv­
ing proper statements of account activi­
ties to your clients and, if appropriate, to 
the taxing authori ties. 

You are entitled to coUect any reason­
able, but unpaid, fees for work you have 
already performed. To determine what is 
reasonable, you may need to examine the 
factors Li sted in RPC 1.5. The amount of 
any fee to which you are entitled will be 

affected by the reason for the termination. 
For example, where the termination is 
simply due to your retirement from prac­
tice, you would normally be entitled to 
the fee agreed to wi th. your client. If your 
termination of representation is due to 
your failure to recognize an obvious con­
flict of interest, however, you may not be 
entitled to any fees at all. In some cases, 
then, you may have to adjust or refund 
fees in order to mi tigate the harm to your 
client. Where your fee is a contingent fee, 
and you are not completing the represen­
tation, you may sti II be entitled to a fee on 
the basis of a quantum meruit recovery or 
other equitable measure. See Ross v. 
Scannell, 97 Wn.2d 598 (1982). If you 
wind down your practice in an orderly 
fashion , however, in most cases you will 
be entitled to your fees as earned. 

Consider Seeking 
Appointment of a Custodian 

to Protect Client Interests 
Sometimes a lawyer terminates his or 

her practice with little or no advance 
notice or preparation. This may occur, for 
example, when a lawyer suddenly dies or 
becomes disabled, or where a suspended 
or d isbarred lawyer fails to take the steps 
requi red of h.im or her under the RLDs, or 
where a lawyer simply disappears . RLD 
8.6 in these cases permits the chairperson 
of the WSBA Disciplinary Board to ap­
point a lawyer (usually referred to as a 

WE FIND MISSING HEIRS 

14 Self et ktav r -

"custodian") to protect the clients' inter­
ests, unless a partner, personal represen­
tative or other responsible person appears 
to be properly protecting those interests. 
In most situations the lawyer's partner(s), 
personal representative, family or office 
staff do in fact look after and protect the 
interests of the lawyer's clients, and it is 
only in the rare si tuations (for example, a 
wholly unexpected death, disability or 
disappearance) wherein a custodian is 
appropriate. 

The appointment of a custodian may be 
made on motion of the WSBA or any 
interested party. Custodians are usually 
lawyer volunteers from the same commu­
nity as the lawyer needing the custodian. 
Customarily, as a servi.ce to the bar, cus­
todians serve without charge (other than 
reimbursement for out-of-pocket ex­
penses). ln some cases, however, the 
WSBA is authorized to recover costs. 

Custodians are authorized to take pos­
session of necessary files and records and 
take such action as seems indicated to 
protect the clients' interests or as other­
wise required under the RLDs. Th.is can 
include, for example, assuming control 
of trust accounts, IOLTA accounts, and 
other financial affairs of the lawyer, in­
cl uding taking possession of check regis­
ters and related documents, and distribut­
ing the funds from the accounts . Under 
RLD 8.6(a), banks or other persons hon­
oring the authority of the custodian are 
exonerated from any liability resul ting 
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from their having done so. Additionally, 
under RLD 12.11 (a), the custodian is 
exonerated from liability for his or her 
actions so long as those actions were 
taken in good faith. 

The appointment of a custodian is ap­
propriate only where there is no other 
responsible person to protect the clients' 
i.nterests when you are no longer able to 
do so, and then only in the circumstances 
specified in the rule. If in one of those 
circumstances you are asked to help close 
a lawyer's practice or distribute his or her 
client fries, you may want to seek ap­
pointment of yourself as a custodian. 1f 
you act as custodian, it is not appropriate 
for you to act at the same time as replace­
ment counsel. Thus, if you are interested 
in gaining new clients, you should not act 
as a custodian. If in helping a terminating 
lawyer you decide, with the clients' con­
sent, to take over some matters as re­
placement counsel, determine whether 
you are doing so as lawyer for the termi­
nating lawyer, as custodian for that law­
yer, or as replacement lawyer, since you 
may have differing and conflicting fidu­
ciary (or quasi-fiduciary) relationships 
and responsibilities with each different 
role. 

Legal Copy Inc. 
Litigation Specialist 

Serving the northwest legal 
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litigation copy & imaging 

services since 1987. 

(206) 281-7705 

E-Mail: info@legalcopy.com 

When a Lawyer Dies 
When a lawyer dies, his or her partners, 

office staff, or personal representative 
usually protect the clients' interests. If 
you are a sole practitioner, you may want 
to arrange in advance with another sole 
practitioner in your community in whom 
you have confidence to look after each 
other's clients ( or at least assist your 
surviving staff, spouse and personal rep­
resentatives in doing so) in case either of 
you has a sudden disability, death or 
disappearance. Your families and staff 
should know of the arrangement. If your 
practice tennination is imminent, you 
would also want to notify your clients of 
the role this lawyer is to play. If the 
arrangement does not work out, however, 
your fami ly and staff may still be able to 
seek appointment of a formal custodian. 

The use of a formal custodian may have 
adverse consequences to you or to your 
estate, if the custodian , in reviewing the 
status of client matters and in distributing 
client files and property, discovers evi­
dence of malfeasance on your part, 
whether in the form of malpractice, trust 
account violations, unreasonable or im­
proper fees or b illings, or of other ethical 

. 't .. .. 
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violations. Since the role of a formal cus­
todian appointed under RLD 8.6(a) is to 
protect the interests of the clients, and 
since any replacement counsel has a simi­
lar duty, such discovery may lead to claims 
against you or your estate.8 

Conclusion 
Most of us will never sail off to that 

fabled city or remote island. All of us, 
however, inevitably will someday termi­
nate our representation of all of our cli­
ents. By planning ahead, we can handle 
the closure of our practices - whether 
voluntary or involuntary - efficiently 
and in the best interests of our clients, 
ourselves, our families and our staff. 

Endnotes 
1 This article assumes that if you are volun­

tarily leaving the practice of law, you are 
doing so as a considered decision and not 
merely as the spontaneous and natural reac­
tion to a series of bad days/weeks/months at 
the office. The WSBA Lawyers' Assistance 
Program, (206) 727-8268, may be able to help 
you in making this decision. 
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2 As to the sale of a law practice, see 
paragraph ITI .H of WSBA Formal Opinion 
192 (1996). 

3 Each year the WSBA Office of Disciplin­
ary Counsel handles a number of cases where 
a lawyer has simply disappeared and aban­
doned his or her practice without prior notice 
to, or provision for, c lients, family, or others. 

4 RPC l.4 requires you to keep your clients 
reasonably informed about the status of a 
matter, and thus also requires you to notify 
them of your intent to terminate your repre­
sentation. Likewise. RPC 1.2 requires the 
lawyer to abide by a client's decisions con­
cerning the scope of the representation, and 
thus, once representation is undertaken, it is 
not up to the lawyer alone to unilaterally 
terminate a representation. 

5 Involuntary terminations of practice re­
sult from, for example, being disbarred or 
suspended for more than 60 days from prac­
tice, or being suspended for nonpayment of 
bar due or for noncompliance with continu­
ing legal education requirements, or being 
suspended on an interim basis for conviction 
of a crime. In these cases, you must undertake 
the stated actio ns for terminating your repre­
sentation, and RLD 8.2 also prohibits you 
thereafter from accepting any new retainers, 
giving any legal advice, or acting as a lawyer. 
If you are requested to do so, RLD 8.2 re­
quires you to provide without charge infor­
mation to your clients' new lawyers about the 
facts and status of their cases. In involuntary 
terminations, if your clients are involved in 
litigation or administrative proceedings, you 
must also advise them to seek the prompt 
substitution of another lawyer (and if they do 
not do so within ten days, to yourself notify 
the court or agency of your inability to act), 
and to provide to your clients (or their new 
counsel) their files regardless of any possible 
lien you may have on the files. If you are 
terminating your representation due to being 
transferred to disability inactive status, then 
you, or your guardian, must give the same 
notices, except that the notices need not refer 
to your disability. 

6 In addition to RPC I. l 5(d)'s notice re­
quirement, RPC l.3's requirement that you 
act with reasonable diligence in representing 
a client also requires you to notify clients 
sufficiently in advance so as not to harm their 
interests. 

7 RPC 1.7(b) prohibits you from represent­
ing a client if the representation may be mate­
rially limited by your own interests unless, 
among other things, your informed client con­
sents in writing to the conflic t. 

8 Such discovery of possible ethical breaches 
by a living lawyer might also in some cases be 
reportable to the WSBA Office of Disciplin­
ary Counsel for possible disciplinary action. 

Office of Disciplinary 
Counsel Notices 

Suspended 

Spokane lawyer Rona ld David 
Kappel man (WSBA No. 12565, admitted 
1982) has been suspended for two years 
struting April 7, 1997, pursuant to a order 
entered by the Supreme Court on that 
date. The court also ordered the suspen­
sion be followed by two years of proba­
tion, during which he must comply with 
his crirn.inal probation. The discipline is 

FREE Report Reveals .. . 

based upon his 1994 conviction in the 
United States District Court for the East­
ern District of Washington on three felony 
counts of distribution of cocaine. 

On three separate occasio ns, 
Kappel man arranged to purchase cocaine 
from an undercover in fo rm ant. 
Kappelman was arrested on August 17, 
1994. On September 19, 1994, he pleaded 
guilty to three felony counts of distribu­
tion of cocaine to bis wife. Based upon 
Kappelman's conviction, and p ursuant to 
RLD 3. 1, on October 6, 1994, the Wash­
ington Supreme Court entered an interim 
order of suspending Kappel man from the 
practice of law pending the final outcome 
of disciplinary proceedings. 

After a two-day disciplinary hearing in 
January 1996, the Hearing Officer rec­
ommended dismissal of the disciplinary 
charges. On appeal by the Association, 
the Disciplinary Board ordered the Hear­
ing Officer's Findings, Conclusions and 
Recommendation stricken and adopted 
i ts own. The B oard conc luded 
Kappel man 's conduct violated RLD 
1. 1 (a) (disregru·d for the rule of law) and 
RLD l.l (c) (violation of lawyer's oath) 
and recommended a sanction of two year 
suspension from practice. Three board 
members dissented, recommending dis­
barment. 

On review by the Supreme court, 
Kappelman argued that he should be 
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month. you may not: · he says. 

A referral system. by contrast. can bring in a 
steady stream of new clients. month after month. year 
after year ... ,1 feels great 10 come to the office every 
day knowing the pho ne is going to ring and new 
business will be on the line." Ward says. 

Ward. who has taught his referral system to 
lawyers throughout the U.S .. says that most lawyers· 
marketing is ... somewhere between atrocious and non­
existent:· As a result. he says. the lawyer who use s 
even a few simple marketing techniques can stand 
out from the competition. "When that happens. getting 
clients is easy." 

Ward has wrinen a report entitled. "How To Get 
More Clients In A Month Than You Now Get All 
Year!" which reveals how any lawyer can use this 
marketing system 10 gel more clients and increase 
their income. For a FREE copy. call l-800-S62-4627 
for a 24 hour FREE recorded message. 
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granted crerut on the suspension for the 
two years he had been suspended on an 
interim basis. After briefing on that issue, 
the Supreme Court rejected that argu­
ment and approved the two year suspen­
sion starting on entry of the Supreme 
Court's order, April 7, 1997. 

Respondent was represented by Carl 
Maxey. The hearing officer was Thomas 
J. Heye of Richland. The Bar Association 
was represented by Disciplinary Counsel 
David Cluxton, Mark Lough and, on ap­
peal, by Disciplinary Counsel Anne I. 
Seidel. 

♦ 

Seattle lawyer Charles L. Smith (WSBA 
No. 5357, admitted October 1973) has 
been ordered suspended from the practice 
of law for a period of 60 days pursuant to 
a stipulation approved by the Supreme 
Court on May 8, 1997. The discipline is 
based upon Smith's neglect of a civil 
matter, which resulted in the dismissal of 
his client 's lawsuit after the statute of 
limitations had passed, in violation of 
RPC 1.3 and RPC 3.2. The discipline is 
also based upon Smith's fai lure to timely 
inform his client of scheduled deposi­
tions and interrogatories requiring the 
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client's response, failure to respond to his 
client's requests for information, and fail­
ure to inform his client about the dis­
missal of the lawsuit, in violation ofRPC 
1.3, RPC 1.4, RPC 3.2, and RPC 3.4(d) . 

In 1988, Smith agreed to represent the 
injured passenger of a car that was struck 
by another vehicle. Following some failed 
attempts to settle the client's claim, Smith 
filed a lawsuit in King County Superior 
Court on November 5, 1990, three years 
to the day after the accident. 

Smith received a copy of the King 
County Superior Court case schedule, 
which required a Confirmation of Joinder 
of Parties, Claims, and Defenses to be 
filed by April 15, 1991 ; however, none 
was filed. On May 9, 1991 , the court 
issued an Order to Appear for Failure to 
Follow Civil Case Schedule/Order of 
Dismissal. The order set an appearance 
date of June 13, 1991, and stated that if 
the parties failed to appear, the case would 
be dismissed without further notice. Nei­
ther Smith nor defense counsel appeared 
at the hearing. Therefore, an o rder was 
entered dismissing the action on June 13, 
1991. Smith did not learn of the dismissal 
until November 1992, at which time he 
attempted to note the case for trial. The 
Court Clerk's office advised Smith that 
due to the June 13 order, it was necessary 
to bring a motion to vacate the dismissal 
and reinstate the case before attempting 
to note the case for trial. Smith observed 
court calendars during which such mo­
tions were argued, but he did not file any 
motions because he believed it would be 
futile. Nor did Smith inform his client 
that the lawsuit had been dismissed. In 
Spring 1993, the client wrote to Smith 
asking him for information regarding the 
case; however, Smith did not respond. It 
was not until the client hired another 
lawyer that the client learned the suit had 
been dismissed. 

Prior to the dismissal of the case, Smith 
also failed to timely inform his client of 
deposition notices and interrogatories and 
delayed the discovery process by repeat­
edly seeking continuances from oppos­
ing counsel over the course of a year. 

Lawyer Charles L. Smith represented 
himself. The Bar Association was repre­
sented by Marsha A. Matsumoto. 

Disbarred 

Lawyer F . Brian Adae (WSBA No. 
8256, admitted June l 978) was ordered 
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disbarred effective May 8, 1997, by order 
of the Washington State Supreme Court. 

The discipline imposed was reciprocal 
to Adae' s disbarment by the Rhode Island 
State Supreme Court on June 19, 1996, 
and by the Supreme Judicial Court for the 
Commonwealth ofMassachusetts on Sep­
tember 26, 1996. Adae did not respond to 
the Washington State Supreme Court' s 
order issued pursuant to Rule 12.6 of the 
Rules for Lawyer Discipline which di­
rected him to inform the court of any 
claim that the imposition of identical dis­
cipline in this state would be unwarranted 
and, if so, the reasons therefor. Adae's 
consent to disbarment in the StateofRhode 
Island occurred s imultaneously with 
Adae' s plea of 110l0 contendere to a felony 
criminal charge of embezzlement involv­
ing funds delivered to Adae by a cl ient. 

♦ 

Lawyer Michael S. Manning (WSBA 
No. 9486, admitted October 1979) was 
ordered disbarred effective June 11, 1997, 
by order of the Washington Supreme 
Court. 

The discipline imposed was reciprocal 
to Manning's disbarment by the Supreme 
Court of the State of Arizona for conduct 
described in a report by that court's Dis­
ciplinary Commission. The Disciplinary 
Commission found that Manning's mis­
conduct arose from a partnership formed 
by Manning with non-lawyers to practice 
bankruptcy law. Manning was charged 
with accepting fees from clients, then 
failing to diligently and promptly repre­
sent them or respond to their requests for 
information. In operating the partnership, 
Manning shared legal fees with non-law­
yers, fai led to adequately supervise non­
lawyer subordinates, and assisted non­
lawyers in the unauthorized practice of 
law. Manning later abandoned the prac­
tice of law without informing his clients. 
He fai led to respond to the Arizona State 
Bar's inqui ries. 

Manning did not respond to the Wash­
ington State Supreme Court's order is­
sued pursuant to Rule 12.6 of the Rules 
for Lawyer Discipline which d irected him 
to inform the court of any claim that the 
imposition of identical discipline in this 
state would be unwarranted and, if so, the 
reasons therefor. The Bar Association was 
represented by Disc iplinary Counsel 
Felice P. Congalton. 

For a complete copy of any disciplin­
ary decision, call the Washington State 
Disciplinary Board at (206) 727-8280 
leaving the case name and your address. 
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Opening/Closing Statements 
Seattle 

(206) 727-8244 

■■■■■■■■■■■■■■■■■■ 

By WSTLA (206) 464-101 I 
CLE credits TBA 

10 Anatomy of a Computer: PCs 
From the Inside Out - How 
to Use Them in the Practice of 
Law 
Seattle 
By KCBA & Lexis-Nexis 

(206) 340-2572 
6 CLE credits pending 

12 New Probate & Estate 
Planning Related 
Legislation (AM) 
Funding, Distribution & Tax 
Workshop for Estate Planners 
(PM) 
Seattle 

Also in Spokane on 9/18 
By WSBA CLE & RPPT 

Section (206) 727-8202 
6.5 CLE credits 

Oregon State Bar 63rd Annual Meeting 
In Salem, lawmakers made the changes, in Seaside, learn what they are at the 
1997 Oregon State Bar Annual Meeting. In addition to legislation, you'll receive 
education of unprecedented quality and variety with: 

riii An outstanding selection of more than two dozen CLEs offering more than 
35 hours of MCLE credits 

ll5 Opportunities to hear and meet these nationally acclaimed speakers: 
Ralph Nader, who will talk about his book No Contest: Corporate l.Awyers and 
the Perversion of Justice in America 
Rikki Kleiman, Court T.V. anchor, who will speak on Powerful 
Communication from the Courtroom to the Boardroom 
Julian Bond, who will address "The Future of Race Relations in America: 
Beyond Black and White." 

Register by September 5 and save! For information, contact 
Jennifer Maldonado, (503) 620-0222, ext. 377. 

MAKE□ THE . 
connection 

September 25-28 from Salem to 
Seaside Civic & Convention Center and Best Western Seaside to You 
Ocean View Resort in beautiful Seaside, Oregon 
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16 

17 

17 

18 

19 

19 

23 

24 

Communication in the 
Courtroom 
Tacoma 
Also in Bellingham 7/1, 

Seattle 7 /17, Olympia 7 /18 
By Carl Grant (206) 364-5298 
6.5 CLE credits 

Drug Prosecution Training 
Program 
Leavenworth 
By WAPA (360) 753-2175 
16 CLE cred its (incl. 2 ethics) 

What's New and What Works 
for Contract Lawyers 
Seattle 
By Washington Contract 

Attorneys Group 
(206) 224-4459 

Construction Law 
Seattle 
By Law Seminars International 

(206) 621-1938 
l 3.5 CLE credits 

Winning Strategies for the 
Successful, Private Practitioner 
Seattle 
Also video conferencing to 

Spokane, Vancouver, & Tri­
Cities 

Limited to '94- ' 97 admittees 
By WSBA CLE & LPM Section 

(206) 727-8202 
6.5 CLE credits 

4th Annual Criminal Justice 
Institute 
Seattle 
By WSBA CLE & Criminal Law 

Section (206) 727-8202 
l CLE credit estimated 

Health Law in Washington: 
the Legal Implications of 
Health Care Delivery Systems 
and Managed Care 
Seattle 
By NBI (7 15) 835-8525 
6.5 CLE credits 

Annual Insurance Law Basks I 
Seattle 
By WSTLA (206) 464-1011 
CLE cred its TBA 



25 How to Handle (and A void) 
Estate Planning/Probate 
Litigation 
Seattle 

Also in Spokane 9/25 
By WSBA CLE & RPPT Section 

(206) 7272-8202 
6.75 CLE credits estimated 

25 Practice Essentials 
Seattle 

Also in Spokane on 9/26 
By WSBA CLE & YLD 

(206) 727-8202 
6.25 CLE credits (incl. 1 ethics) 

25 Professionalism & the Press: 
Enhancing thePublic Image of 
Lawyers 
Seattle 
By KCBA, (206) 340-2572 
2 CLE ethics credits pending 

26 Public Procurement & Private 
Construction Law Section 
Midyear 
Seattle 
By WSBA CLE & PP&PC 

Section (206) 727-8202 
6.25 CLE credits 

October 

3 Ethical Dilemmas for the 
Practicing Lawyer 
Tacoma 

Also in Seattle on 10/ 17, 
Spokane on l 0/31 , Kennewick 
on 11/14, Mt. Vernon & 
Vancouver on J l/21 

By WSBA CLE (206) 727-8202 
3 or 6 CLE credits 

8 Valuing Closely Held 
Businesses: Theory, Practice, 

&Law 
Spokane 

Also in Bellevue I 0/10, 
Seattle 10/15 

By Business Advisory Services 
(206) 223-5400 

7.5 CLE credits 

9 Tom Chambers Seminar for 
the General Practitioner 
Seattle 

Also in Spokane on 10/9 
Vancouver on 10/9 
Olympia on 10/9 
Bellingham on 10/16 
Tri-Cities on 10/24 

By WSTLA (206) 464-1011 
CLE credits TBA 

10 Community Property Law & 
Developments - The Impact 
on Your Practice 

Seattle 
By WSBA CLE (206) 727-8202 
5.75 CLE credits estimated 

10 Successful Law Practice Gems 
& Pactice Tips 
Seattle 
By WSBA CLE (206) 727-8202 
CLE credits TBA 

16-I 8 WSBA Board of Governors 
Meeting 
Walla Walla 
(206) 727-8244 

17 Ethics/Bar Grievances 
Seattle 
By WA Defense Trial Lawyers 

(206) 233-2930 
CLE credits TBA 

17 Tort Law Update 
Seattle 
By WSTLA (206) 464-1011 
CLE credits TBA 

20 Interest-based Mediation-
The Process: Philosophies, 
Proficiency & Procedures 
Spokane 
By Fulcrum Institute 

(509) 838-2799 
36.5 CLE credits (incl. l ethics) 

22 Women of WSTLA Retreat 
Alderbrook 
By WSTLA (206) 464-1011 
CLE credits TBA 

23 Pretrial Discovery & Accessing 
Medical & Other Records 
Seattle 

Also in Spokane on 10/30 
By WSBA CLE (206) 727-8202 
CLE credits TBA 

23 Protections Afforded by the 
Wage & Hour Laws (AM) 

Available Remedies & 
Proposals for Change (PM) 
Seattle 
By WSBA CLE (206) 727-8202 
3 CLE credits each estimated 

26 Fundamentals of Personnel 
Law 
Tacoma 
By Skillpath Seminars 
6 CLE credits 

In the September 
Bar News: 

CLE Reporting 
Requirements 
for Group 3 

(198 4-1990 admittecs 
1993 admittees) 

Including: 
• Out-of-state lawyers 

- Comity 
• Teaching credits 

SrITE 2303 · OXE C\'/0.\' SQ[ARE 
SE.HTLE, l\'ASHI.\'GTOX 98101-3192 CS.A. 

TEL: 1206! 624-6868 FAX: 1206! 624-0812 
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signature, now makes it possible for docu­
ments to be electronically created, digi­
tally signed, electronically transmitted to 
a county auditor's office, and recorded. 

Various governmental agencies are in 
the process of adopting electronic record­
ing rules and regulations. The Washing­
ton Electronic Authentication Act faci li­
tates the ability to conduct both commer­
cial business and business with state agen­
cies through the electronic media with 
adequate assurances that such transmis­
sions will be at least as reJiable as signed 
paper documents. 

Irrespecti ve of th e nature of a n 
attorney's practice, within the very near 
future every attorney will address issues 
relating to electronic recording, electroni­
cally created documents and d igital sig­
natures. 

Editor: 

DONALD D. BUNDY 
Yakima 

[ was pleased to see that the Bar News 
published an article about the Washing­
ton Electronic Authentication Act, which 
creates a legal framework for the use of 
digi tal signatures. The Act w ill be imple­
mented on January I , 1998, and Wash­
ington lawyers need to learn about and 
understand the technology, benefits and 
risks of digita l signatures. 

Although the article adequately explains 
the Washingto n Act and digital signa­
tures, the article contains a few inaccura­
cies and omissions. The articles states 
that it is ne cessary to o btain the 
subscriber' s public key to "uoJock" elec­
tronic messages. This may be confusing 
because it implies that a digitally signed 
electronic message is locked. Rather, a 
party who receives a digitally signed 
message (under the statute, a "relying 
party") can read the message; however, 
the rely ing party mus t obtain the 
subscriber 's public key to verify that the 
subscriber actually signed the message, 
and that the message has not been altered 
since the subscriber signed the message. 
The re lyin g party can obtain the 
subscriber's public key from the certifi­
cate that has been issued to the subscriber 
by a certification authority ("CA"). This 
certificate can be obtained either from the 
subscriber or from a public electronic 
database (under the statute called a "re­
pository"). 

It should be clarified that the Act not 

only permits unlicensed CAs to transact 
business, the Act generally does not ap­
p ly to unlicensed CAs. For example, a 
subscriber may register his public/private 
key pair with an unlicensed CA, not just 
licensed CAs. Also, the Act's "prerequi­
sites to the issuance of a certificate" do 
not apply to an unlicensed CA. 

The "suitable guarantee" does not limi t 
the liability of the CA. The suitable guar­
antee, in the form of a bond or a letter of 
credit, provides a source of funds from 
which a re lying party may recover if the 
licensed CA fails to satisfy the require­
ments of the Act identifying a subscriber. 
Although it was initially contemplated 
that the size of the suitable guarantee 
would be related to the cumulative re li ­
ance limit of certificates issued by a li­
censed CA, the WAC regulations as cur­
rently drafted will require a suitable guar­
antee in the range of $25,000-$60,000. 

Finally , it is important to note the 
amendments to the Act specifically pro­
vide that parties may contractually agree 
to alter the Act' s provisions. Thus, the 
Act is intended to provide uniform de­
faultrules for transactions involving digi­
tal sig natures, but give parties the free­
dom of contract. 

Over the past year, members of the 
Washington Dig ital S ignature Implemen­
tation Task Force and the newly formed 
Committee of the Law of Commerce & 
Cyberspace helped draft amendments to 
the Washington Act, and most of these 

per sons are now working with Linda 
Mackintosh, Director of the Corporations 
Division, Secretary of State of Washing­
ton, as she writes regulations to imple­
ment the Washington Act. For more in­
formation about digital signatures, the 
Washington Act, and the legal ramifica­
tions of digital signatures, readers shouJd 
see Mike Rodin 's article entitled "Dig ital 
Signatures - Get Ready ' Cause Here 
They Come," published in the Spring 
1997 Newsletter of the Business Law 
Section of the Washington State Bar As­
sociation. Mike Rodin was a key player in 
the amendments to the Washington Elec­
tronic Authentication Act and is the chair 
of the Committee of the Law of Com­
merce & Cyberspace. The Washington 
Secretary of State also has a web page 
about digital s ignatures at http: // 
www .wa.gov/sec/corps/digsig.htm. 

Editor: 

TOM MELLING 
Seattle 

Board of Governors' 
Conflict of Interest? 

James MacPherson, Secretary of the 
Washington Defense Trial Lawyers, wrote 
in June 1997 of his concern that the Board 
of Governors through their President Tom 
Chambers recommended to the legisla­
ture that it reject legislation which would 
alter the tort system. Mr. Chambers is a 
past president of the Washington State 
Trial Lawyers Associat io n. Specific 

Minzel & Associates 
LO \TI: \CT I. \ \\ ' F I: S \ \ I) I' \ I: \ I.LC \ I. S 

WHY HIRE A CONTRACT LAWYER OR PARALEGAL? 

• Enhanced Profits 

• Cost Control 

■ Better Hiring Decisions 

■ Reduced Recruitment Costs 

• Immediate Response to Fluctuations in Demand 

■ Better C lient Service 

• Increased Career Satisfaction 

Phone: 206.689.8526 , Fax: 206.628.9506 • E-Mail: M-and-A@rnsn.com 

1900 Second & Seneca Building, 1191 Second Avenue, Seattle, Washington 98101 
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Child Abuse Allegations 

David S. Marshall handles cases 
involving allegations of child abuse. 

(206) 382-0000 

Calif/Wa Dual-licensed 

Michael A. Aronoff 
Foshaug, McGoran, 

Sawyer & Aronoff, P.S. 

Available for referrals, consultation 
or association on California matters. 

Heavy family law background. 
20 years' experience in California. 

(206) 87 4-0189 
fax (206) 874-8005 

Appellate Consultant 

Heather Houston 
Offering an appellate perspective 

on every phase of your case. 
Fourteen years' experience 

evaluating, briefing, and arguing 
appeals. Former law clerk to 

Justice Robert F. Utter. 

Gibbs Houston Pauw 
1111 Third Avenue #121 0 

Seattle, WA 98101 
(206) 682-1080 

Personal Injury 

John Alexander of Adler Giersch, P.S., 
announces his availability for trial of 

plaintiff's personal injury lawsuits. 
(206) 682-0300 

PROFESSIONALS 

Dental Malpractice & 
Disciplinary Proceedings 

John J. Greaney announces his 
availability for referral of 

1) plaintiffs' claims of dental 
malpractice, and 

2) representation of healthcare 
providers in disciplinary matters. 

(206) 451-1202, Bellevue 

Professional Malpractice 

Joseph J. Ganz 
is available for consultation, 

association or referral of 
substantial claims of 

professional malpractice. 

2101 - 4th Ave., Suite 2100 
Seattle, WA 98121-2317 
Phone: (206) 448-2100 

Fax: (206) 441-4363 

Burn Injuries 

William s. Bailey, 1991 WSTLA 
Trial Lawyer of the Year, is available 

for association or referral of fire, 
explosion and burn injury cases. 

Fury Bailey 

1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 

Higher Education Law 
Education Law 

Thomas K. Dalglish, J.D., Ph.D. 

J.D. (Michigan), Ph.D. (Berkeley). 
20+ years public, private practice of 
law. Former Asst. A.G. representing 
Central, Western, Eastern Washing­
ton Universities, Superintendent of 
Public Instruction. Background in 

teaching, research, administration, 
academic planning, review of ethics 
in human research , K-12 schools. 

Available for referrals, consultation, 
association or mediation in disputes 
involving faculty, teachers, students, 

K-1 2 schools or higher ed institutions. 

Thomas K. Dalglish 
The Davis Firm 

5301 Ballard Avenue NW 
Seattle, WA 98107 

(206) 789-1056 

Employment Law 
Workers' Compensation 

Dental Malpractice 

Peter Moote is available for 
referrals in these areas. 
20 years trial experience 

1 0 years emphasis in these areas 

206-447-1615 or 800-447-1615 

Childhood Abuse 
Repressed Memory 

Steve Paul Moen is available for 
assistance & referral of cases 

involving sexual abuse, delayed 
recall & mental health counseling. 

Shafer, Moen & Bryan, P.S. 
Hoge Bldg., Seattle 
Tel: (206) 624-7460 
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Entertainment Law 

Neil Sussman is available for 
consultation and referral on 

entertainment law matters, including 
music, film, theater and television. 

10727 Interlake Avenue North 
Seattle, WA 98133 

(206) 363-8070 

Appeals 

Douglass A. North announces 
his availability for referral, 

consultation or association on 
appellate arguments and briefs. 

Douglass A. North 

Maltman, Reed, North, 
Ahrens & Malnati, P.S. 
1415 Norton Building 

Seattle, Washington 98104 
Telephone (206) 624-6271 

Lawyer Ethics & Discipline 
Former WSBA Chief 
Disciplinary Counsel 

Leland G. Ripley 
2442 N.W. Market St., #409 

Seattle, WA 98107 
(206) 781-8737 

fax (206) 782-8111 

Canada 

Gregory L. Samuels 
Trial Lawyer in Washington & 

British Columbia 
(800) 222-6332 
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Calif/WA Dual-License 
Personal Injury 

Brain & Spine Injury 

AV Martindale Hubble Attorney 
Certified as a Civil Trial Advocate 

by the National Board of Trial 
Advocacy available for referrals or 

association of California (San 
Francisco Bay Area and Northern 
California) matters or trial in State 

or Federal Courts. 

Michael M. Shea 
Shea & Shea 

408-292-2434 Phone 
408-292-1264 Fax 

Vehicle 
Crash-Worthiness 

Paul W. Whelan 
of the law firm 

Schroeter, Goldmark & 
Bender, P.S. 

is available for association or 
referral in cases related to motor 

vehicle crash-worthiness, 
including cases involving 

fuel-system integrity, such as 
Chevrolet C/K series pickup trucks. 

810 Third Avenue, Suite 500 
Seattle, WA 98104 

(206) 622-8000 

Referrals, Associations 
and Consultations in 

Immigration Law Matters 

Robert H. Gibbs 
(1 9 years' experience) 

1111 - 3rd Avenue 
Suite 1210 

Seattle, Washington 98101 
(206) 682-1080 

Debtor/Consumer Rights: 
Financial Fraud & Abuse 

Richard D. Brady, former 
securities examiner and staff 
attorney, State of Washington 

Department of Financial Institu-
tions, is avai lable for representa­

tion, consultation or association in 
cases involving unfair business 

practices by debt collectors, 
creditors, mortgage brokers, 

investment firms, and similarly 
situated firms and professionals. 

1008 S. Yakima Ave., Ste. 202 
Tacoma, WA 98405 

(206) 573-1207 

Probate & Guardianship 

Mary Anne Vance, co-author of 
the chapters on Estate Planning 

and Probate in Butterworth's 
Washington Civil 

Practice Deskbook, 
is available for association, 

consultation or referral of probate 
and guardianship cases, both 
contested and noncontested 

1111 Bank of California Ctr. 
Seattle, Washington 98164 

(206) 682-2333 

The Center for 
Conflict Management 

a Christian mediation service 

announces that 

James G. Leach, attorney 

has opened its Seattle office at 
1015 N.E. 113th, Seattle, Wa. 

206-367-4117 

Mediations, Arbitrations, 
Settlement Conferences 



Arizona-Washington 
Dual Licensed 

Ray Hayes, retired shareholder of 
Davies Pearson, P.C., is now 

available for referrals, consultation 
and pro hac vice, association in all 
Arizona State and Federal Courts. 

Hayes, Jefferson, P.L.C. 
12425 W. Bell Road 

Suite 202 
Surprise, AZ 85374 

Telephone: (602) 583-4766 
Fax Number: (602) 583-4769 

E-Mail Address: hj@azlink.com 

Alaska Fisheries Law 
Japanese Language Law 

John G. Gissberg, Ph.D, J.D. 
2515 4th Avenue, Suite 213 
Seattle, Washington 98121 

(206) 443-3735 

Medical Negligence & 
Product Liability 

Chemnick, Moen & Greenstreet 
is available for referral 

or association in plaintiff's 
medical negligence and 
product liabi lity claims. 

The firm's staff includes a nurse­
attorney and a nurse-paralegal. 

Patricia K. Greenstreet and Eugene 
M. Moen are past chairpersons of 

WSTLA's Medical Negligence 
Section. Paul W. Chemnick 

organized WSTLA's Product 
Liability Section and served as its 

first chairperson. 

Chemnick, Moen & 
Greenstreet 

450 Market Place Two 
2001 Western Avenue 

Seattle, WA 98121 
(206) 443-8600 

Labor and Employment 
Law 

William B. Knowles is available for 
consultation, referral and 

association in cases involving 
employment discrimination, 

wrongful termination, wage claims, 
unemployment compensation and 
federal employee EEOC or Merit 

System Protection Board appeals. 

(206) 441-7816 

Legal Malpractice 

Roger K. Anderson, 
former legal malpractice 
insurance defense attorney with 
Lee, Smart, Cook, Martin and 
Patterson, P.S., announces his 
availabi lity for association , 
consulta tion or referral of 
substantial plaintiff's claims of 
legal malpractice 

2101 - 4th Ave., Suite 2100 
Seattle, WA 98121-2319 

(206) 448-2100 
fax (206) 441-4363 

Appeals 

"A discourse on argument on an 
appeal would come with superior 
force from the judge who is in his 
judicial person the target and trier of 
the argument . . . Supposing fishes 
had the gift of speech, who would 
listen to a fisherman's weary dis­
course on fly-casting ... if the fish 
himself could be induced to give his 
views on the most effective methods 
of approach?" - John W. Davis 

Charles K. Wiggins 
Former Judge, Court of Appeals 

(206) 780-5033 

Product Liability 

James S. Rogers will consult, 
associate or accept referrals of 

product liabil ity cases. 

The Law Offices of 
James S. Rogers 

705 Second Avenue, Suite 1601 
Seattle, WA 98104 

(206) 621-8525 

Pence & Dawson 

Bob Dawson announces his 
availability for trial of plaintiff's 

personal-injury lawsuits. 

(206) 624-5000 

CLASSIF1EDS 

FoR SALEIW ANTED 

Save SO% on law books. National 
Law, America's largest law book dealer. 
A 11 sets complete, current, excel lent q ual­
ity. Buy/sell/appraise. Visa/MC, AMEX, 
Discover. (800) 886- 1800. 

$S9.9S: 1997 Washington State Child 
Support Worksheets and Financial Dec­
laration Computer Program. Program cal­
culates wages, HCA, taxes (Schedule A, 
Head of Household/Day Care Credit/ 
Earned Income Credit, etc.), imputes in­
come, residential care credit, and Arvey 
(split custody) allocation. 1997 Update 
$16.95. Call Law Office of Frederick L. 
Hetter, (206) 759-6853. 

Library for sale: Washington Prac­
tice, RCWA, Washington Digest 2d, all 
current and in excellent condition. Best 
offer for whole library or individual sets. 
(206) 277- 1794. 

SPACE AVAILABLE 

Spectacular water view, Columbia 
Center 57th floor. One or two offices 
avai lable wiht/without secretarial stations, 
reception, three conference rooms, library, 
copier. fax , kitchen. (206) 292-9090 

Downtown Seattle: approx. 12' by 14' 
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office, Logan Bldg. Excellent location. 
Secretary space. Elegant office suite. Re­
ferrals possible. Usual amenities. $695. 
(206) 447-8665. 

Downtown Seattle: O ur small law fi rm 
has one furni shed office on the 19th floor 
of the IBM Building with receptionist, 
high capacity copier, fax and conference 
room for $900 per month. Call Hope at 
(206) 729- 1040. 

Downtown Seattle: two eastern-, one 
western-view offices available August l . 
Secretarial stations available . Tastefu l 
decor, relaxed atmosphere. Overflow, re­
ferral, contract work potentia l. Recep­
tionist, conference rooms, computerized 
library. (206) 624-9392. 

Downtown Seattle office-sharing: 
$150 per month. Also , full-time offices 
available on 32nd fl oor, I 00 I 4th Ave. 
Plaza. Close to courts . Furnished/unfur­
nished suites, short-term/long-term lease. 
Receptionist, legal word-processing, tele­
phone answering, fax, law library, legal 
messenger and other services. (206) 624-
9 188. 

POSITION WANTED 

Japanese-speaking attorney seeks 
position with fi rm or corporation. Experi­
ence: four years, Washington practice; 
seven years, Army JAG (five-year resi­
dence in Japan includes three years as 
Army Attorney, Tokyo); LL.M., Japa­
nese Law, UW; Graduate, one-year Ara­
bic course, Defen se Language Institute, 
Monterey, California. Also licensed in 
lllino is. Contact Lloyd Oaks, 1401 S. 
Union Ave., Tacoma, WA 98405, (253) 
759-7092. 

POSITION AVAILABLE 

Reply to WSBA Bar News Box Numbers 
at: WSBA Bar News Box_, Bar News 
Classifieds, 2101 Fourth A venue -
Fourth Floor, Seattle, WA 98121-2330. 

Quality attorneys, law clerks and 
paralegals sought to fill temporary and 
permanent positions in law firms and 
companies throughout Was hing ton. 
Please contac t Legal Ease, L.L.C. a t 
(206) 822-11 57. 

Insurance defense/contract city at­
torney: se_ven-perso..a~surance defense/ 
contract city atto..i:1~1irm seeks an asso­
ciate to prose~~isdemeanor offenses 
in District Coult and ass ist in preparation 

of insurance defense li tigation fi les. Time 
to be split approximately 50/50. Substan­
tial courtroom time,8ference to those 
with at least one Y.~~ rosecution experi­
ence. Competi1i:_~ompensation and ben­
efits. All res~ nses confidential. Send 
resume to Hiring Partner, PO Box 2965, 
Wenatchee, WA 98807. 

Small interstate business law firm 
seeks attorney with entrepreneurial spiri t 
for Everett office. Litigation or securi­
ties/transactional work for emerg ing com­
panies. Send resume to Box P-1 07, 162 12 
Bothell Way SE, Mill Creek, WA 980 12. 

Attorney jobs. Harvard Law School 
calls our publication "probably the most 
comprehensive source of nationwide and 
international job openings received by 
our office and should be tbe starting point 
of any job search by lawyers looking to 
change jobs." Each monthly issue con­
tains 500-600 current public/pri vate sec­
tor jobs. $45/ three months. Contact: Le­
gal Employment Report. IO l O Vermont 
Ave. NW, Ste. 408-WB, Washington, 
D.C. 20005. (800) 296-9611. Visa/MC/ 
AMEX. 

Assistant General Counsel for the 
Western Region of Catho lic Health Ini­
tiatives in Tacoma, WA: responsible for 
providi ng general legal services as a prac­
ticing attorney to genera l acute care hos­
pitals and nursing homes within Western 
Region facili ties located in Idaho, Or­
egon and Washington. You will provide 
research, technical support and draft le­
gal opinions; review and revise agree­
ments and contracts; develop systems and 
procedures to improve efficiency; do 
transactional work; and assist in develop­
ing short- and long-term goals for Legal 
Department. Qualified candidates wi II 
have a JD degree from an accredi ted law 
school, be admitted to either the Idaho, 
Oregon, or Washington State Bar, and be 
eligible to practice law in one or more of 
those states. Must have a minimum of 
fi ve years' experience, preferably in a 
health care environment. In-house expe­
rience preferred.Must demonstrate com­
mitment to the Catholic health care min­
istry. Some travel wil l be required. CHI is 
a national Catholic health care system 
with 70 facilities nationwide, located in 
25 states. CHI is a national leader in 
Catholic health care embracing a spirit of 
innovation, a legacy of care. For immedi­
ate consideration, please send or fax 
resume to: S t. Joseph Medical Center, 
Human Resources, 17 17 South J St., PO 
Box 2197, Tacoma, WA 9840 1-2197. 
Job line: (253) 59 1-6623. Fax: (253) 59 1-
6941. EOE. 
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Applications invited for U.S. Magis­
trate Judge position at Seattle, Washing­
ton. The United States Distri ct Court. 
Western Di st ri ct of Washing ton , an­
nounces the retirement of the Honorable 
Philip K. Sweigert from his posi tion as 
fu ll-time United States Magistrate Judge 
in Seatt le, Washington, effective June 6, 
1998. Applications are now be ing ac­
cepted ror his successor in that position. 
The duties of the position are de mandi ng 
and wide-ranging and will include: ( I) 
the trial and d isposition of c ivil cases 
upon consent of the litigants; (2) conduct 
o f preli minary proceedings in felony 
cases; (3) trial and d isposi tion at the Fed­
eral Courthouse in Tacoma of petty and 
misdemeanor cases ari sing from outlying 
government fac i Ii ties such as Port Lewis, 
Bangor Naval Submarine Base, Mt. 
Rain ie r National Park, Olympic National 
Park, and Bremerton Naval Shipyard; (4) 
trial and d isposition at Seattle of other 
federa l misdemeanor cases; (5) ass isting 
District Judges in disposition of prisoner 
petitions and Social Security appeals; (6) 
conduct of various pretrial matters and 
evidentiary proceedings on reference from 
the Judges of the Distric t Court. The basic 
jurisdiction of the United States Magis­
trate Judge is specified in 28 U .S .C. §636. 
To be quaLifi ed for appointment an appl i­
cant must: ( I) be, and have been for at 
least fi ve years, a member in good stand­
ing of the bar o f the highest court of a 
state, the District of Columbia, the Com­
monwealth of Puerto Rico, or the Virgin 
Islands of the United States, and have 
been engaged in the active practice of law 
for a period of a t least fi ve years (with 
some substitutes authorized); (2) be com­
petent to perform all the duties of the 
office; be of good moral character ; be 
emotional ly stable and mature; be com­
mitted to equal justice under the law; be 
in good health; be patient and courteous; 
and be capable of de liberation and deci­
siveness; (3) be less than seventy years 
old; and (4) not be related to an acti ve 
Judge of the D istric t Court. A Merit Se­
lection Pane.I composed of attorneys and 
other members of the community wi ll 
review all applicants and recommend to 
the Judges of the Distric t Court in confi­
dence the fi ve persons whom it considers 
best quali fied. The court will make the 
appointment, following an FBI full-fi eld 
investigation and JRS tax check of the 
appointee. An affirmative effort wi 11 be 
made to g ive due consideration to aJJ 
qualified candidates, including women 
and members of minority groups. The 
salary of the position is $ 122,9 12 per 



annum. The term of office is e ight years. 
App.lication forms and further informa­
ti on on the Magistrate Judge positio n 
may be obtained fro m the Clerk of the 
D istric t Co urt: Bruce Rifkin, Clerk, 2 15 
U.S. Courthouse , IO IO 5th Ave., Seattle, 
WA 98 104, (206) 553-5598; Jane t 
Thornton, Deputy in Charge. 1717 Pa­
cific Ave., Rm. 3 100, Tacoma, WA 98402. 
(253) 593-63 13. Applications must be 
submitted only by potential nominees 
personally and must be received no later 
than October 31, 1997. All applicati ons 
will be kept confidential, unless the ap­
plicant consents to disclosure, and all 
applications will be examined only by 
members of the Merit Selection Panel 
and the Judges o f the District Court. The 
Pane l's deliberatio ns wil l remain confi­
dentia l. 

General Counsel for Doyon, Limited, 
a corporation established under the terms 
o f the Alaska Native Claims Settlement 
Act (A NCSA) located in Fairbanks, 
A laska. Doyon' 12.5-million-acre land 
enti llement makes Doyon the largest pri­
vate landowner in North America. Vot­
ing shares of stock are owned by nearly 
14,000 shareholders. primarily Alaska 
Nati ves (Indian and Eskimo). Annual rev­
enues of nearly $65 mil lion deri ved from 
o ur portfolio of stock and financial in­
vestments, oilfie ld dri lling , catering. real 
esta te and touri m bu inesses, and natu­
ral resources exploration. Qualifications: 
JD degree from accredited law school. 
Admitted to practice in the S tate of A laska 
or will be admitted wi thin one year. A 
minimum of eight years of practicing 
busines law with experience in corpo­
rate governance, transactions, and corpo­
rate liabili ty. Strong wri ting ski lls and 
abili ty to communicate; c ross-cultu ral 
communication skills a plus. Must be 
familiar with bas ic accounting principles. 
Previous experience in a s upervisory ca­
pacity required, including the superv i­
sion of other lawyers . No record of disci­
pline or pending charges with any Bar 
Association. Prefer experience in civi l 
litigation and a working knowledge of 
ANCSA and public land and natural re­
source law. Doyon shareho lders and 
A laska Natives are especially encour­
aged to apply. For consideration send 
resume, writing sample and three refer­
ences, o f which two must be clients o r 
former employers, to: Doyon, Limited, 
PO Box 7 1228, Fairbanks, A K 99707 by 
Aug ust 29, 1997. For a de tailed job de­
scription call (907) 459-204 1. 

Business litigator/business law prac-

titioner opportunity. Established and suc­
cessful AV business tria l lawyer (25 years 
in practice) with full- time associate seeks 
one or more partners who have a partial or 
full independent clientele to practice to­
gether in a small , congenial firm located 
in downtown Seattle. We are seeki ng one 
or more motivated ind ividuals to work 
wi th our clients as well as the ir own 
practice. Personable, creative and aca­
demicall y successful individuals who are 
also in volved in bar , c ivic and commu­
nity activities and have a minimum of 
fi ve years o f local practice experience are 
welcome to apply. Please direct your con­
fidential reply to WSBA Bar News Box 
53 1. 

Vancouver School District: a fas t­
growing, progressive, award-winning dis­
trict of 21.000 students and 2.500 em­
ployees seeks an exceptiona l attorney to 
ad vise the Board of Directors, superin­
tendent, administrators, and principals. 
The legal counsel is responsible for pro­
viding guidance on matters involving 
school and family law, special educatio n, 
personnel matters. contracts, insurance, 
bargaining unit issues, po lic ies and regu­
lations, and coordination of litigation is­
sues w ith outside counsel. Applicants 
must have experience in the above areas 
and also be organi zed. deta il -01iented, 
unfl appable. and able to juggle multiple 
priorities. ff you are a good communica­
tor, team player, and problem solver w ith 
a can-do attitude. send your resume, al­
ary history, and cover le tter to: Dennis 
Staehe ly. Human Resources Department, 
605 N. Devine Rd., PO Box 8937. Van­
co uve r, WA 98668-8937, or 
lboyd @vannet.k 12. wa.us. Compensation 
is $72K to $75K, depending on qualifica­
tions, plus an excellent benefi ts package. 
The Vancouver School Di strict is an equal 
oppo rtunity employer. 

Ater Wynn e Hewitt Dodson & 
Skerri tt, LLP. a Northwest regional law 
firm with 55 lawyers . is seeking an asso­
ciate to joi n our growing Seattle office. 
Applicants should have at least two years' 
experience in a b road range of environ­
mental matters, including hazardous waste 
cleanup and regulatory compliance, a ir 
and wastewater permitting, environmen­
tal issues in transactions. and envirnn­
mental litigation. Some additional expe­
rience in corporate, commercial, and/or 
real estate u·ansactions would be pre­
ferred. Candidates shou ld have superior 
academic credentials and excellent ana­
lytical, research, and wri ting skills; major 
law firm experience is desirable. This is 

an exceptional opportunity for a ta lented 
individual interested in working on a va­
rie ty o f matters. Qu alified applicants 
should send lette r and resume (no calls, 
please) to: Tom Ki lbane, A ter Wynne 
Hewitt Dodson &Skerritt, LLP, 60 1 Union 
S t. , Ste. 5450, Seattle, WA 98 10 1-2327. 

Wolfstone, Panchot& Bloch, P.S. Inc., 
a 12-lawyerfirm with business/real estate 
law practice, seeks associa te to provide 
support in areas of both corporate, com­
mercial, and real estate transactions and 
bus iness/real estate litigation . Must be 
current member of WSBA. Send resume, 
law school transcript and short legal re­
search writing sample to Edwin G. Wood­
ward , 801 2nd Ave., Ste. 1500, Seattle, 
WA 98 104. 

Spokane law firm seeking attorney 
with minimum of fi ve years' experience 
in tax. estate planning and probate. Tax 
degree and WA license required. Please 
send resume, references and salary re­
quirements to Attorney Search, Box 28 1, 
2525 E. 29th Ave., Ste. J 0-B, Spokane, 
WA 99223. 

Transactional attorney, Seattle: 
Bennell & Bigelow, P.S .. a 20- lawyer 
firm concentrating in health care law, 
seeks a transactional associate with a min i­
mum of two years ' experience. Superior 
academic credentials and excellent writ­
ing ski lls are essentia l. Experience in tax, 
health care law and/or antitrust pre ferred 
but not essentia l. Please send resume, law 
school transcript, re ferences and writing 
sample to: Associate H iring Coordinator, 
Bennett & Bigelow, P .S., 999 3rd Ave., 
S te. 2 150, Seattle, WA 98104. 

Business litigation associate: Belling­
ham mid-size law firm is seeking associ­
ate with two years' litigation experience 
with an emphasis on business litigation. 
Real estate background desirable. Send 
resume a long with transcripts and writing 
samples to Personnel, PO Box 5226, Bell­
ingham, W A 98227. 

Employment law associate: Belling­
ham mid-size law firm seeking associate 
w ith two years ' labor and employment 
law exper ience. Strong research and w rit­
ing skills desirable. Send resume along 
with transc1ipts and writing samples to 
Personne l, PO Box 5226, Be llingham, 
WA 98227. 

Leg al a dministrato r: W illi a ms, 
Kastner & Gibbs seeks quality indiv idual 
to serve as Legal Administrator of the 70-
lawyerfirm. Applicants must have a solid 
background in business and financial man­
agement and administration. Applicants 
must a lso have excellent interpersonal 
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and communication skills . Please send 
cover letter and resume to: Kristin Thom, 
PO Box 2 1926, Seattle, WA 981 I 1-3926. 
All inquiries will be considered confi­
dential. 

AV-rated, six-lawyer Spokane/Coeur 
d ' Alene law firm seeking aggressive, mo­
tivated associate with at least two years o f 
civil litigation experience, preferably in 
the area of construction law. Top aca­
demiccredentials required. Generous sal­
ary and benefits. Send resume and refer­
ences to: McCormick, Dunn & Black, 
P.S., 505 W . Riverside Ave., Ste. 200, 
Spokane, WA 9920 I . 

Established Olympia law firm is seek­
ing an aggressive, energetic associate with 
experience in domestic, criminal , probate 
and personal injury law. Research and 
writing skills are required. Excellent op­
portunity for growth and chance to build 
own practice. Salary negotiable. Reply 
with resume and writing sample to WSBA 
Bar News Box 532. 

Personal injury defense attorney: 
Bogle & Gates P.L.L.C. is pleased to 
announce an opportuni ty in its Seattle 
office for an experienced personal injury 
defense attorney to join our growing liti­
gation practice. The successful candidate 
will have a minimum of six years' expe­
rience handling personal injury defense, 
and will have substantial experience in 
jury trials. C lient, judicial and opposing 
counsel references are desired. We re­
quire outstanding academic credentials, 
excellent oral and written communica­
tion skills, and a dedication to providing 
the highest quality cl ient service. In re­
turn, we offer an attractive compensation 
and benefits package and a professional 
work environment. Q ualified individuals 
should submit a cover letter outlining 
the ir qua lifications with a complete 
resume, law school transcript, and legal 
writing sample to: Attorney Recruiting 
Manager, Bogle & Gates P .L.L.C., Two 
Union Square, 601 Union St., Ste . 4700, 
Seattle, WA 98 101 -2346. We are an EEO 
employer and encourage those from di­
verse backgrounds to apply. (No phone 
calls please.) 

Associate position: Atto rney with a 
minimum of three years' experience in a 
civil law firm setting sought for associate 
position available in defense li tigation. 
Candidates should possess excel lent oral, 
writing and research ski 11s. Current Wash­
ington State Bar membership and basic 
computer literacy are strongly preferred. 
Please submit a resume and a self­
editedwriting sample to: Hiring Coordi­
nator, Betts, Patterson & Mines, P.S., 

12154th Ave., Ste. 800, Seattle, WA 
98 I 6 1-1 090. 

Rapidly growing, general statewide 
practice law firm in beautiful downtown 
Bellingham, WA, offers stockholder op­
portunity. Seeking conscientious, experi ­
enced attorney with ex isting cl ient base. 
Capital contribution required. All inquir­
ies strictly confidenti al. Please forward 
letter describing yourself, along with your 
resume, to: Law Firm, 177 Te legraph Rd. 
#592, Be llingham, WA 98226. 

Union Lawyer Referral Program: 
Public School Employees of Washing­
ton, a union representing 23 ,000 classi­
fied school employees in W ashington 
State, is looking for union-fri endly attor­
neys to accept referrals from its member 
lawyer referral program. The participant 
agrees to accept a 15% reduction in some 
fees in exchange for participation in the 
program. Fo r further information and to 
sign up p lease call. Pam at (800) 562-
8448. 

SERVICES 

Quality attorneys, law clerks and para­
legals - more than 300 pre-screened 
local contract attorneys, law clerks and 
paralegals are immediately available for 
legal work at any level, from the most 
basic support tasks to the most complex 
attorney work. Contact Legal Ease, L.L.C. 
(206) 822- 1 I 57. 

Oregon accident? Unable to settle the 
case? Associate an experienced Oregon 
trial attorney to litigate the case and share 
the fee. OTLA member; re ferences avail­
able. Zach Zabinsky (503) 223-85 17. 

Forensic engineer: board-certified fo­
rensic examiner specializing in fire re­
constructions and accident analysis: au­
tos/fires/P. L/product failure/construction 
defect. Ref: Martindale-Hubbell Law Di­
rectory, Best' s Directory of Recom­
mended Insurance Attorneys and Adjust­
ers. Contact: John Caudron, M.S.S., BCFE 
(909) 598-89 I 9. 

Are your clients needing cash or 
monthly income? Seniors with home eq­
uity may be eligible for government­
backed reverse mortgage loans. Call Se­
attle Mortgage Company (800) 643-66 10 
ext. 9. 

Robert L. Mushen, M.D., Ophthal­
mologist, announces his availability for 
expert medical testimony (plaintiff or de­
fense) and independent medical exami ­
nations. Over 20 years' experience in 
labor and professional liability cases. 

Curriculum vitae and references on re­
quest (509) 946-966 1, fax (509) 946-
9664. 
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Contract attorney: WA atto rney, 
seven years ' litigation experience, avail ­
able for contract work in complex civil 
litigation, including product liability, toxic 
tort, commercial and construction defect. 
Law review editor, large fi rm experience. 
and LL.M. Bob (206) 323-2336. 

Hate going to the library? Fraser 
Robinson Speir, attorney outsource firm , 
wi II research and draft memoranda/plead­
ings, write t1ial/appellate briefs. Pierce, 
Thurston, and south King Counties. $30/ 
hr. (253) 564-3669, fax (253) 564-3552. 

Skip tracing - locator: Guaranteed 
locate or no fee: 87% success rate. Na­
tionwide. Confiden tial. Many attorney­
needed searches. Te ll us what you need. 
Verify USA. (888) 2-VERIFY. 

WILL SEARCH 

Francis FitzMaurice Redfield: died 
May 198 1; will drawn up in 1976. Any­
one having knowledge of the will please 
contact Mary M . Williams, 1005 Ex­
change St., Apt. 7, Astoria, OR 97 103. 
(503) 325-343 I. 

Jean Baptiste Etcheverry: lost will ; 
resident o f Whatcom County, WA; born 
5/L7/34 in France; died 5/4/97. Contact 
Terrance G. Lewis (360) 734-6390. 

MISCELLANEOUS 

Roche Harbor: three waterfront lots 
remain. Facing west, perfect beach, dock 
for 50' boat. Ready to build. These are 
premium, from $380,000. Terms avail­
able. Represented by Pat O ' Day at Orea 
Properties, Friday Harbor. (360) 378-
4 1 J 1. 

Caho San Lucas: deluxe one-bedroom 
condo on waterfront. Fantastic view, pool, 
full y equipped kitchen, A.C., TV/VCR, 
three private balconies overlooking ma­
rina, restaurant & bar on premises, prime 
location. $ 125/night. (503) 393-5059. 

Lump sums cash paid for remaining 
payments on seller-fi nanced real estate 
contracts, notes & deeds of trust, notes & 
mortgages, bus iness notes. insurance 
settlements, lottery winnings. Cascade 
Funding Jnc. (800) 476-9644. 

Newport, OR: one-bedroom cottage 
overlooking Yaquina Bay. Five minutes 
from Oregon Coast Aquarium, bayfront 
and beaches; $49/night; $294/week; (54 1) 
265-8553. 

Lopez Island: beautiful , contemporary 
NW-style Cape Cod, full y equipped guest 
house, garage/workshop, 291-foot wa­
terfront, 2.2 1 sunny acres. Panoramic 
Rosario Straits/Mt. Baker view. S teps to 
beach, tennis. $569,000. Island House 
Realtors (360) 468-3366. 
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Honors 
&Awards 

Issaquah District Court Judge Mary Ann Ottinger was 
recently selected Judge of the Year by the state professional 
organization of probation officers, the M isdemeanants and 
Corrections Association of Washington, for her role in he lp­
ing people jailed throughout the state get equal access to 
publicly funded alcohol- and drug-treatment programs. 

Frederick N. Halverson, of Halverson & Applegate in 
Yakima, Edward F. Shea, of Shea, Kuffel & KJashke, in 
Pasco, and Paul L. Stritmatter, of Strilmatter Kessler in 
Hoq uiam, recently attained Life Fellow Status with The 
Fellows of the American Bar Foundation. 

The Washington Association of Criminal Defense Law­
yers recently presented Seattle attorney John Midgley with 
the 1997 William 0 . Douglas Award, given for extraordinary 
courage and commitment and outstanding achievement in the 
crimi nal justice system. W ACDL also presented President's 
Awards to Carole Grayson, for her chairing of WACDL's 
editorial committee since 1987, to Anna-Mari Sarkanen, 
for her work as co-chair of WACDL's Amicus Committee, 
and to Charles Dorn, for his work as a memberofWACDL's 
Lawyers' Assistance "Strike Force" Committee. 

The Washington State Association of Municipal Attorneys 
(WSAMA) recently bestowed the Earnest Campbell Award 
for significant achievements and long-standLng contributions 
to municipal law to Robert Hauth of Rainier, Jerry F. King 
of Vancouver, and John D. Wallace of Seattle. 

Ruth Walsh, chair and namesake of the Walsh Conunjs­
sion, was presented with the 1997 Outstanding Achievement 
Award for a citizen volunteer at the Washington Council on 
Crime and Delinquency's 4 1 st annual meeting in Seattle. 

Thomas R. Chapman, of the Paine Hamblen firm in 
Spokane, has received the 1997 Evergreen Award at the 
annua l conference of the Washington Self-Insurers Associa­
tion. 

ornNGING nNUU 

CORPUS JURIS 
SPOKANUM? 

[t' s the Spokane legal 
community "s effort to 
sponsor, fund and bui ld 
a house in partnership 
with Habitat for Human-
ity. Volunteers include 
lawyers, judges, parale­
gals, secretaries, court­
hou se personne l, law 
students, dispute reso lu­
tion workers, probation 
officers, and private in­
vestigators . A thumb' s 
up to this hard-working 
group as they pound 
away toward their goal. 

SPOKANE COUN1Y 
BARAWARDS 

Elsewhere in Spokane, the Spokane 
County Bar Association just presented 
the followi ng awards: 

Firm oftheYear- Hawkins&Guinn; 
Attorney of the Year- Alexander "Joe" 
Shogan, Jr.; Government Attorney of 
the Year - Lisa Simonsen; Distin­
guished Ser vice Award - Jan Dyre and 
Scott Bridges; Marathon Hours A wards 
- Richard Kayne and Cheryl Mitchell ; 
Young Lawyer of the Year - Uche 
Umuolo; Family Law Attorney of the 
Year - Jay Burnett; Bankruptcy Law 
Attorney of the Year - Lisa McBride; 
Advice Clinic Attorney of the Year -
Marc Roecks. 

MARCHING INTO THE 
SECOND CENTURY 

David Broom, of the Paine Hamblen 
firm, is the top pick to lead the Spokane 
Area Chamber of Commerce into the 
organization ' s I 00th year. To be installed 
as President of the Chamber in Septem­
ber. Broom has been involved in Spokane 
civ ic acti vilies for many years. 
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The Honorable Norma Hugg ins 

NO BORED MEMBERS HERE 
King County Superior Court Judge Norma Huggins was 

recently appointed to the Girl Scouts-Totem Counc il 's Board of 
Directors Committee. She also co-chairs the Juveni le Justice 
Racial Disproportionality Work Group and is a member of the 
Gender and Justice Implementation Task Force. 

The King County Bar Association has elected the following 
new officers and members of its Board of Trustees, effective July 
I, 1997: 

Daniel S. Gottlieb, president; Linda J. Stout, first vice­
president; Lucy Isaki, second vice-president; Judith Ramsayer, 
secretary; Kenneth Hart, treasurer; and Carl J. Carlson, Howard 
P. Pruzan and Mark B. S hepherd, new Central District Trust­
ees. 

The Washington Chapter of American Acade my of Matrimo­
nial Lawyers has elected the following new officers for 1997: 
Janet A. George, president; Mary Wechsler, vice president; 
Edward Lane, secretary/treasurer; and William I. Kinzel, presi­
dent ex officio. The board of managers inc ludes Martin S. 
Godsil, Mabry C. DeBuys and Kenneth Weber. 

Megan Muir has been elected to the board of the Young 
Lawyers' Division of the King County Bar Association. 
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GOLDE. LOCKS TRIAL? 
Washington State Court of Appeals 

Judge Philip Thompson sat in the audi­
ence gallery while East Omak Elemen­
tary students tried Gold E. Locks for not 
be ing nice and breaking into the three 
bears ' home. While the jury del iberated, 
Thompson spoke to fifth graders and an­
swered questions about lawyering and 
the court syste m. The jury returned a 
verdict of not guilty, but ruled that Gold 
E. Locks had to fix a chair she broke and 
apologize to the bears. 

THE MIGHTY PUCS 
The Mighty PU Cs (Practitioners Using 

Computers) are m eeting monthly in 
Tacoma to commiserate over computer 
woes and learn new computer tricks. The 
July 15th meeting will feature the use of 
Internet and e-mail resources. 

'TIS THE SEASON 
FORJOINDER 

Ray W. Kahler jo ins the Hoquiam 
firm of Stritmatter Kessler. Gregory T. 
Costello has joined Marten & Brown 
LLP. Peter A. Wenzel, formerly of the 
Silicon Valley, joins Graham & James 
LLP/Riddell Will iams P.S. as an associ­
ate in its Intellectual Property Practice. 
Michael T. Pfau, AnnieT.Fitzsimmons 
and Sandra J. Rovai have joined Gor­
do n, Thom as, Honeywell , Malanca, 
Peterson & Daheim. In addition, William 
L. Dixon has been named an associate, 
and Judge Donald H. Thompson has 
been appointed Of Counsel to the firm. 

A RAINES FROM SEATTLE? 
Federal Office of Management and 

Budget director Franklin Raines is a 
WSBA member and graduate of Franklin 
High School in Seattle. He was the young­
est person ever appointed to Boeing's 
board of directors, whe re he served unti l 
his recent Cabinet appointment. 
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Explore Integrated 
Legal Research Power 

You tap into a proven system of legal information when you choose West Group products. 

The merger of the West Group companies-Bancroft-Whitney, Clark Boardman Callaghan, 
Lawyers Cooperative Publishing and West Publishing-allowed us to assemble the legal 
profession's most respected tools into a powe1ful integrated research system. 

The flexibility of this integrated system lets you research your way- on WESTIAW, on CD-ROM or 
using books-moving between sources quickly and easily. Start wherever you wai1t, the 
system links you directly to a complete libraiy of state, federal, topical and legal information. 

With a libra1y of interrelated tools from West Group, you save time, you save energy, and you find 
the infmmation you need quickly. And West Group Customer Service offers you unparalleled 
se1vice and support. 

Explore the power of the best legal research system anywhere. 
WEST 
GRO UP 

Bancroft-Whitney • Clark Boardman Callaghan For complete details, 
call 1-800-255-2549. 

Lawyers Cooperative Publishing • WESTLAW® • West Publishing 

© 1997 We,;t Group 8·9735·2/7-97 !684989 I 1-493-718-8 



New. Powerful. 
A generation beyond Shepard's~ 

A powetful new way to do research has just emerged. 
Introducing KeyCite~ It's a fu ll citator and effective case-finde1; 

rolled into one easy-to-use, graphical package. 
KeyCite gives you all tl1e functionality of Shepard's-but witl1 

stunning advances tl1at tell you more about a case. 
For slaiters, KeyCite is more current tl1an Shepard's to give you 

more confidence. The same day a case is added to \VESTLAW~ its 
histo1y is available in KeyCite. 

KeyCite also covers citing sources missing from Shepard's. Like 
one m.illion unpublished cases and hundreds of law reviews.* 

You'll love the innovative graph.ics, too. Red and yellow flag.5 

wm·n you of "bad law," wh.ile deptl1 of treatment stm-s tell you which 
cases discuss your case the most. 

But what's really revolutionary is KeyCite's case-finding power. 
Only KeyCite integrates headnotes, West-repmted case law, and topic 

and Key Numbe1-s into one supeHfficient tool. 
You can quickly focus in on your issue. View just the headnotes you 

want- in full tett. And jump to cases on point. What a breaktlirough! 
FREE BOOKLET! T1y KeyCite FREE tl1rough November 30, 
1997.** To lem11 more, request the FREE 

booklet today. You'll discover a powe1ful 
new way to do research. 

A 

• FREE TRIAL! CALL TOLL-FREE 1-800-700-9378. 
WEST 
GROUP 

• Coming soon. KeyCite and WESTIAW will include coverage bock 10 the earliest repa,1ed federal and slole case low " • Some reslridions apply. 

KeyCr1e is a service mark of West Publishing Company. Shepard's is a regisiered trodemork ol Shepard's Company. © 1997 West Group 8-9620-2/7-97 172486S I 
1 ·492·327·6 
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UNITED STJ 
IMMIGRATION 

NO '·-APRIL FOOLS'' JO,KE 
IMMIGRATION AN:O WELFARE LAW CHANGES EFFECY-IVE A 

Many major provisions of the 1996 immigration and welfare reform laws are 
slated to be implemented on or soon after April 1, 1997. The implementatio n 
of these provis ions w ill have a profound impact not only on undocumented 
immigrants, but on U.S. citizens, legal immig rants, and refugees. Below is a 
quick summary of some of these changes. 

NEW PENALTIES FOR TKO~ 
ENTER WITHOUl}NS~!£V!) 
BARS TO RE-ENTRY 

Anyone who remains in the U.S. unlawfully for 180 days after April 1, 1997, and leaves, will be 
barred from re-entering the U.S. for 3 years. Anyone who remains in the U.S. unlawfully for one year 
after April 1, 1997, and leaves. will be barred from re-entering for 10 years. Anyone who has been 
deported, and who later tries to re-enter without inspection will be barred from re-entering forever. 

EXCEPTIONS 
There are very few exceptions and waivers available for these bars. 

VOIDING A VISA 
Anyone who overstays a period of authorized stay, even for one day, will have his/her visa auto­
matically voided, even if it was a multiple year, multiple entry visa. The person will be required to a 
apply for a new non-immigrant visa at the U.S. Consulate in his/her country of nationality. 

SUMMARY EXCLUjlON, 
FOR REFUGEES;:.BEGltfNI ., ,._~ 

ENTRY WITH FALSE DOCUMENTS 
People who arrive at an airport or other port of entry without proper documents may be summarily 
excluded at the port of entry with no hearing, and sent home on the next plane. 

SEEKJNG ASYLUM 
Anyone who expresses a desire to seek asylum will be run through a rapid-fire screening process 

ffflf Bi • 

that cuts back sharply on tradrtional protections intended 1 

political persecution. Asylum-seekers will be sent to a det1 
an asylum officer within 48 hours where they must prove 
The asylum-seeker must do this without the benefit of a: 
family members. If the immigration officer does not belie, 
be scheduled for a full hearing in front of an immigration j1 

APPEALS 
The only appeal is an administrative review by an immi£ 
within at most seven days. During this time, the refugee is 
ficulty in receiving assistance in preparing a convincing c, 

5-YEAR BAR 
Anyone summarily excluded at a port of entry will be barr 

NEW TIME DEADLINE ON ASYLUM APPLICATIONS 
Anyone already in the U.S. who wants to apply for politic, 
entering the U.S. The one year period will begin being cour 
ly in the U.S. will have until April 1, 1998 to apply. Those w 
year from that actual date of entry to apply. 

,, . '§~ 

NO RELIEF FROM DEPORTATIQN ntc~ 
- •if~.t ~ . 

ND SECOND CHANCE FOR LONG-TIME LAWFUL PEI 
Anyone who has been convicted of a crime that is defini 
immigration law will no longer be able to seek a waiver c 
judge. The definition of "Aggravated Felony• has been e 
crimes involving violence, and even many theft crimes. T 
so that someone with a conviction twenty years ago that 1 

now deportable without any possible relief. 

HARDER TO GET HUMANITARIAN RELIEF FROM DEi 
As of April 1st, 1997, it will be harder for people found ir 

See "NO APR 

INS ISSUES INT] 
REGULATIONS -
INS has issued its first substantial package of in 

Illegal Immigration Reform and Immigrant Responsibili 
deal with expedited and regular removal proceedings 
detention. The regulations take effect on April 1, 1997 

HIGHLIGHTS QF THEiJE(ftljfi,oia 
ASYLUM DEADLINE: 

The one-year asylum filing deadline has been extended unti 
"the one-year period shall be calculated from the date of ti 
April 1, 1998, whichever is later." 8 CFR 208,4(a), 8 CFR 2 

EXCEPTIONS TO DEADLINE: 
Those who can establish "changed circumstances" (counlrj 
,..+..,in,._n,.. f'nl -,+;n..., +,.. ,.. linihil rh ,\ .,_,., , M :11 ........ t. , ~,.. ........... ,I. -- ~A- - .t. 



NO ''APRIL FOOLS'' 
Continued From Previous Page. 

that there are reasons why they should not be deported. In order to avoid deportation, they must 
now show that they have been continuously present in the U.S. for 10 years; that they are of good 
moral character; and that their deportation would cause "exceptional and extremely unusual hard­
ship" to an American family member. The American relative must be either a U.S. citizen or law­
ful permanent resident (LPR). This is a tougher standard of proof than that required by the previ­
ous law. Under a "catch 22" part in the new law, anyone who was given a notice of deportation 
hearing will have their period of presence in the U.S. cut off as of the date of that notice, even 
though they may be here for several more years before the INS ever holds a deportation hearing. 

NEW INCOME RESTRICJID ·--~---li/;mli%!®, 
The INS is currently writing new regulations to implement provisions of the 

1996 Act placing new requirements on immigrant sponsors. Those regula­
tions are expected to be published within the next several weeks. Sixty days 
after those regulations are published, the following new requirements will 
apply: 

NEW FINANCIAL REQUIREMENTS WILL KEEP AMERICAN FAMILIES SEPARATED 
U.S. citizens and lawful permanent residents (LPRs) will be required to earn at least 125% of the 
poverty level in order to reunite with family members, even with their spouses and minor children. 
It is estimated that about three of every ten people who sponsored a family member to come to 
the U.S. in 1994 would fail to meet this new requirement. 

NEW AFFIDAVITS OF SUPPORT BECOME LEGALLY ENFORCEABLE 
U.s. citizens or LPRs who sponsor an immigrant relative to come to the U.S. will be required to 
sign a legally enforceable Affidavit of Support requiring the sponsor to promise to support the 
immigrant so the immigrant won't become a "public charge". This document makes the sponsor 
liable for the immigrant's use or benefits until the immigrant becomes a citizen, or until the immi­
grant works and pays taxes for at least 10 years. If the sponsor has found someone to co-spon­
sor the immigrant, the co-sponsor is jointly liable. 

NEW RESTRICT. 
LEGAL IMMIGRANTS BEGIN TO BE CUT OFF FROM FOOD STAMPS 

As of the date of enactment of the welfare law (8/22/96), newly arriving legal immigrants became 
ineligible for food stamps. Exemptions to this cutoff are granted to refugees for their first five years; 
veterans and active duty military personnel, their spouses, and unmarried children under 21; and 
immigrants who have worked in the U.S. at least 10 years. Legal immigrants who were already 
receiving food stamps when the welfare law was enacted, however, were allowed to keep them 
until at least April 1, 1997. Those people must still be cut off no later than August 22, 1997. 

DISABLED AND ELDERLY LEGAL IMMIGRANTS WILL LOSE SSI BENEFITS 
In August, 1997, many legal immigrants, including senior citizens and those who became disabled 
after entry, will be kicked off Supplemental Security Income (SSI), a cash assistance program that 
helps the elderly and disabled poor pay for basic necessities. These immigrants are precisely those 
who will be unable to make the move "from welfare to work. " 

NOTE: This information has been prepared by the American Immigration Lawyers Association and 
National Immigration Forum. It is made available by Dan P. Danilov, Esquire of the LAW OFFICES OF DAN 
P. DANILOV located at Suite 2303, One Union Square, Seattle, Washington 98101-3192. Telephone: (206) 
624-6868 FAX: (206) 624-0812. . 

'-

NEW REGULATIONS ON IIRAIRA 
Continued From Previous Page 
CREDIBLE FEAR PROCESS 

Aliens, who during secondary inspection, indicate a fear or concern about returning home will be 
referred for a credible fear interview before an asylum officer to be conducted within 48 hours of arrival. 
Credible fear procedures and criteria are substantially the same a those included in the proposed regu­
lation. 8 CFR 235.3.(b)(4). 

MOTIONSTO ,e"QP~8Jj:-1llilalt◄x8-! 
The regulations codify several of the procedures established by the Executive Officer for Immigration 
Review ("EOIR") in 1996. Aliens may file only one Motion to Reopen a removal proceeding, generally 
within 90 days of an administratively final order of removal. This limitation of one motion does not apply 
to the INS. 8 CFR 3.2(c)(2). 

'% 1/.4 

DETEmOJ_:,,_J 
Under the Transition Period Custody Rules ("TPCR") contained in Section 303(b)(3) of IIRAIRA, the 
implementation of the mandatory detention provisions is suspended until October 9, 1997. Under the 
TPCR, "lawfully admitted" criminal aliens (as well as unremovable criminal aliens) are eligible for release 
, .......... ,.,. ,.1.,. ...... : ...... ,..-1 ...... .J,.. ____ ,.. '-L,.. ,..,.. ___ ,_:.a.,_ --.J -- ..:,_1_ -& :_ .&. TL_---··'-.&.! ______ .. ! .J_ &J __ .&. . •• L _ _ _ 
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Changes Affecting F-1 Stu 
Under IIRAIRA 

As of November 30, 1996, the Illegal Immigration Reform and I 
1996 prohibited any alien from receiving an F-1 Student Visa tt the ali1 
lie elementary school, Kindergarten through grade 8, or a publicly-f 
Students in grades 9 through 12 must pay the unsubsidized, per capi 
to be eligible for an F-1 Student Visa nd are limited to a period not tc 
Q Who is eligible to attend public schools and in the Untied States on an F-1 
A The Immigration and Nationality Act defines the F-1 non-immigrant alien ai 
residence in a foreign country and who is a bona fide student coming tempor. 
to pursue a course of study at a recognized institution of education approvec 
foreign students. 
The 1996 changes to the immigration law prohibit attendance at a public ele 
adult education program, and restrict attendance at a public secondary sci 
exceed one year while requiring reimbursement of the unsubsidized, per ca1 
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NATURALIZATION 
Medical Mental Disability Waiver 

On March 19, 1997, the Immigration & Naturalization Service published in the Federal R~ister the revised 
regulation defi~ing ·a physical or developmental disability or a mental impainnent' that qualifies an applicant 
for an exemption to the history and English portions of the naturalization examination. The revised regula­
tion, which is effective immediately, should make it substantially easier for individuals with cognitive disorders 
including Alzheimer's disease, depressive conditions and posttraumatic stress disorder, to receive an exem~ 
tion to the naturalization exam. While the revised regulation is final, the INS is soliciting comments and is espe­
cially interested in comments on the appeals process. 

REQUIIIEMltnSUJ 
Under current law, applicants for naturalization are required to demonstrate an understanding of the English 

language, including an ability to read, write and speak words in ordinary usage in the English language. 
Af phcants are also required to demonstrate a knowledge and understanding of the fundamentals of history and 
o the p~ncip!es and form of gove~ment of the United States. "fhis ne\\'. regulation implements the Immigration 
and Nationality Technical Corrections Act of 1994 (INTCA) which provides exceptions to the English language 
proficiency _and_\!l_e g_overriment ~wl~ge req~irei:nents for.naturalization for persons with "physical or devel­
~pmental d1s~1lities . ~r me~ 1mpauments. This regulation does not change the exemption to the English 

ADJUSTMENT OF STATI 
RESIDENT UNDER S1 

Section 245 (i) of the Immigration and Nationality J 
their status while unlawfully present in the United Stat1 
tain provisions of the new Illegal Immigration Refor 
1996 (The '96 Act) become effective on April 1, 1991 
cation for adjustment of status (Form 1-485) on or bi 

[II Will aliens who entered the United States illegally be barre 

r.l No, the Immigration and Naturalization Service has deterr 
I.ii of status under section 245(i). However, the new law ma 
the United States. 

00 Will aliens who have been unlawfully present in the Uni 
~ April 1, 1997? 

r.l No, the new law makes aliens seeking to reenter the Unite 
Iii the United States for certain periods of time after April 1 
unlawfully present in the United States prior to April 1, 1997 1 
provision. 

Under the new law, aliens who remain in the United States 
then depart from the United States will be inadmissible for th 
United States unlawfully for one year or more after April 1, 19! 
be inadmissible for 1 O years. 

Unlawful presence in the United States generally includes 1 
unlawful entry. There are exceptions for persons under 18 yea1 
lum applications, beneficiaries of Family Unity Protection, cert 
who have filed a timely application for change or extension \ 
United States. INS or an immigration judge can also make an 1 

States is necessary to avoid extreme hardship to a citizen or PE 

[9] What will happen to adjustment applications if section 24! 

1:1 Section 245(i) is a provision that allows certain aliens p1 
Iii status. If Congress allows this provision to expire on S 
Section 245(1) applications, but may continue to adjust the st 
tion (Form 1-485) prior to that date. 

THE IMPAC 

On September 30. 1996, President Clinton signed th, 
Responsibility Act of 1996, Pub. L. 104-208, 11 O Stat. 208 ( 
eral new grounds of inadmissibility, including a new section 2 
as amended (the "Act"). See Section 301 (c)(1) of the IIRAIR. 
effective April 1, 1997, except as otherwise provided in the , 
States without being admitted or paroled," will be deemed to I 

Such persons are now, and will be after April 1, 1997 in, 
under Section 245(a) of the Act, since they have not, or will no1 
into the United States. 

Under Section 245(i)(l)(A) of the Act, which was not amend! 
will continue to be specifically permitted to apply for adjustmenl 

See "ADJUSTMENT OF STATUS 

THE OATH REQUl"~~r«, TRIIIAWlltl 
The new regulations do not change the statutory requirer 

a "meaningful oath" of allegiance. However, INS has indicate 
by new instructions that pennit less formal means of assE 
depend on whether applicants can make a formal pledge, like 
stands every word in the oath. Instead applicants will be m1 
verbal acknowledgment that they understand the consequen 
can accept a wide variety of signals from an applicant that hE 
ing, but not limited to, a simple nod, eye blinking, or other si 
"no.· If there are family members present INS officials may c 
determine how the applicant signals ·yes" or "no." INS offi 
understand the substantive implications of their applicatior 
become citizens of the United States. In the past, there have 
the meaningful oath requirement was interpreted. INS official: 
be interpreted as a meaningful oath has been put in the ager 
ly applied. 

PROCEDURAL SJEPS.ii\MNIB.illiW 
Individuals seeking an exemption based on a disability 01 

~.si!1.lt!f1e new Form N-648 at the same time as they submi 



ADJUSTMENT OF STATUS UNDER 245(1) 
Continued From Previous Page. 

To establish eligibility to adjust under Section 245(i) of the Act, most such persons must, among other 
things, pay a significant filing fee surcharge. See Section 245(i)(I ) of the Act. In addition, as was the case 
prior to the enactment of IIRAIRA, all Section 245(i) adjustment applicants must continue to be "admissi­
ble" to the United States. See Section (i)(2)(A) of the Act. 

QUESTION PRESENTED 
Will aliens who are present in the United States after having entered without inspection continue to be 

eligible to apply for adjustment of status under Section 245(i) of the Act after April I, 1997, the effective 
date of new section 212(a)(6)(A) of the Act? 

SUMMARY CONCWSION 
Yes. Under Section 235(i)(1 )(A) of the Act, otherwise eligible aliens who entered this country without 

inspection and who seek to adjust status under Section 245(i) of the Act will continue to be admissible after 
April 1, 1997. Such persons therefore may continue to apply for adjustment of status under Section 245(i) 
of the Act through September 30, 1997. The Service should adjudicate to completion all such timely filed 
adjustment applications, even if a final decision on the application cannot be made until after the September 
30, 1997 sunset date of Section 245(i) of the Act. 

NOTE: This information has been prepared by the INS on March 2, 1997. It is made available by Dan 
P. Oanilov, Esquire of the LAW OFACES OF DAN P. DANILOV located at Suite 2303, One Union Square, 
Seattle, Washington 98101-3192. Telephone: (206) 624-6868 FAX: (206) 624-0812. 

NATURALIZATION DISABDJTY WAIVER 
Continued From previous page. 

APPEALS 
There is no separate appeals procedure for individuals seeking an exemption based on disability or impair­

ment. Individuals whose application for an exemption is-rejected may appeal immediately or may take the 
English and history exam and appeal based on the results of that test. Either way, they may raise the issue of 
their exemption application. The first level of arpeal is a rehearing in front of an INS officer of equal or greater 
rank. The second level of appeal is in Federa district court. In cases where there is a denial of citizenship 
based on an applicant's inability to take a "meaningful oath," the INS is planning on holding decisions on 
these cases pending further guidance from Headquarters in April or May. 

SITES FOR TESTING 
Currently, most applicants undergo the history and English test at INS offices, although some District 

Offices have agreed to conduct testing off- site, at INS-approved outside testing organizations. This regula­
tion continues to permit that practice and CJF strongly suggest that Federation-affiliated agencies with poten­
tial applicants call their local INS Office to see how such testing can be set up. This infonnation will be made 
available to the public subsequently. We have been informed that INS officers have been trained and will be 
ready to begin adjudicating applications under the new standard starting March 20, 1997. If you have any 
ouestions reoardino ooerations and oractice in vo r loc I INS Office. olease contact INS Reaional Offices. If 

LATEST NEWS ON SUSPJ 
DEPORTATION CA 

Claudia Wilken, United States District Court Jud~ 
District Court of the Northern District of California, grc 
Temporary Restraining Order (TRO) to plaintiffs in Ba 
Reno, No. C97-0895. The TRO orders the Executive 
Review (EOIR) to restrain from enforcing the directiv1 
Judge Creppy and Board of Immigration Appeals C 
relating to suspension of deportation grants. 

On February 13, 1997, Chief Judge Creppy and 
directed all Immigration Judges and members of the E 
suspensions of deportation. These directives were bas 
of the Illegal Immigration Reform and Immigrant Re~ 
(IIRAIRA) which provides that the .. . "Attorney Gener. 
deportation and adjust the status under Section 244 
Nationality Act of more than 4,000 aliens in any fisca 
11, 1997, the EOIR had granted approximately 3,900 , 
sion of deportation for the fiscal year beginning Octot 

In response to Chief Judge Creppy and BIA Chairm. 
plaintiffs filed a Complaint for Declaratory and lnJ 
Application for Temporary Restraining Order and Or< 
preliminary injunction. 

In her decision granting the TAO, Judge Wilken f, 
established immediate and irreparable injury in that if 1 
and Schmidt continue to be followed, plaintiffs will likE 

Further, addressing the arguments presented by 
found the following: 

1. The plaintiffs have raised serious questions as to whether Chi 
Chairman Schmidt exceeded their authority, and therefore, violatec 
and the Administrative Procedure Act (APA). 

2. The statutory language raises serious questions as to whether S 
number of suspensions of deportation which can be granted ea 
states that the Attorney General may not suspend the deportatic 
more than 4,000 aliens per fiscal year, and that the limit shall ap 
alien applied for such suspension and adjustment. Plaintiffs claim 
tion 309(c)(7) indicates that Congress intended to limit only the 
status following suspensions of deportation, and that suspensions 
nied by adjustments of status are not included in this number. 

The Court ordered the EOIR to adjudicate plaintif 
pension of deportation under the current law and re~ 
to the directives of Chief Judge Creppy and BIA Chair 

A Show Cause hearing is scheduled before the Cc 
At that time, plaintiffs' motion for provisional class c 
heard. 

ical and laboratory diagnostic techniques may qualify if the condition affects 
or demonstrate the knowledge necessary to pass the naturalization examina 

[ID How does an individual apply for a waiver? 

l!J Persons seeking an exemption should obtain the fonn N-648 from the If 
form as part of the naturalization application. The fonn N-648 is a med 

out by any licensed medical doctor or Incensed clinical psychologist who is e 
cant's disability or impainnent 

[I] Where can I get the new form N-648? 

n Forms may be obtained from the local INS Office or INS Fonns Center, 
LI 870-FORM Forms may also be copied from the March 19th Federal Regi 

[ID What do I have to do if I have a naturalization application pending? 

n Individuals with pending applications who have not submitted medical 
LI N-684 and have it completed by an authorized medical professional. 7 
completed form N-684 with them to the interview. Individuals who already 
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