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More citations than a
New York meter maid.

Washington Supreme Court and Court of Appeals Decisions, 1909 to date
1997 Session Laws
The 1996 Revised Code of Washington
Legislative History Materials for 1995, 1996, and 1997
The Washington Administrative Code (Titles 1-516, WAC)
The Washington State Register
Washington Court Rules
Washington Local Rules of Court (every county)

Washington Corporations - from the WA Secretary of State, Corporations Div.
The Subject Index to Washington Law Reviews, 1970 to date
Attorney General Opinions and Letter Opinions, 1949 to date

Shorelines Hearings Board Decisions, 1983 to date
Pollution Control Hearings Board Decisions, 1980 to date
Forest Practices Hearings Board Decisions, 1990 to date
Growth Management Hearings Board Decisions, 1992 to date
Public Employment Relations Commission (“PERC”) Decisions, 1976 to date
Significant Decisions of the Board of Industrial Insurance Appeals, 1955 to date
Washington Tax Decisions - Tax Decisions and Excise Tax Bulletins from
the Washington Department of Revenue, 1966 to 1996
Washington Board of Tax Appeals Decisions, 1968 to date
Ethics Opinions of the Washington State Bar Association
Mandatory Domestic Relations Forms
Sentencing Guidelines
The Seattle Municipal Code
The Spokane Municipal Code
The Bellevue City Code
The Everett Municipal Code
The Tacoma Municipal Code
The Clark County Code
The King County Code
The Kittitas County Code
The Pierce County Code
The Skagit County Code
The Whatcom County Code
The Yakima County Code
The United States Code

With more than 35 databases, CD Law is your ticket to the most current and complete
CD-ROM law library in Washington. It's also equipped with powerful, user-friendly search
software that can save you a lot of overtime. For your free 30-day test drive, call (206) 623-1688.
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INFOBASE

RCW & WAC (D

As published by the Statute Law Committee, Office of the Code Reviser

The Revised Code of Washington,
current through 1996 Regular Session

The Washington Administrative Code,
current through noon, July 24, 1996

The Washington State Constitution
Pattern Forms by the Administrator for the Courts

Each CD is licensed for 10 concurrent users. Licenses may be purchased for additional users.
Passwords needed only for network licenses over 10 users.

] 1 want RCW only for $50 + tax ($54.00) Send your check to:
[] 1 want both RCW & WAC for $100 + tax ($108.00) Office of the Code Reviser

[ 1 wish to purchase an additional RCW license for PO Box 40552
Olympia, WA 98504-0552
Ph: (360) 786-6369

10 additional users ($50.00 + tax )
[ 1 wish to purchase an additional RCW/WAC license for
10 additional users ($100.00 + tax)

Name

Address

City st

Prepayment Required
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A NEW DEFINITION

OF LEGAL AlID.
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Ever since we opened our doors in 1988, Pacific Northwest Bank

has been offering legal aid to the attorneys and law firms of Western

Washington. We have a quick, hassle-free approach to setup and

disbursement of IOLTA and Client Trust Accounts via the telephone.

We have custom-tailoredrevolving creditlineswithsubledgers that

allow attorneys and law firms to segregate and track costs associated

with major cases. And we provide the convenience of a courier service.

But most importantly, we understand how to help you.

Seattle — 3rd and Seneca 624-0600 Bellevue — NE 8th and 112th NE 646-0900

Lynnwood — 64th and 196th St. SW 712-0600
%@

Pacific Northwest Bank

MEMBER FDIC

A LITTLE SMALLER. A LITTLE SMARTER®

Washington State Bar News

October 1997




Published by
WASHINGTON STATE
BAR ASSOCIATION

2101 FOURTH AVENUE
FOURTH FLOOR
SEATTLE, WA 98121-2330

DENNIS P. HARWICK
Executive Director

BONNIE D. KAM
Director of Communications

©1997 by Washington State Bar
Association
Printed by Valco Graphics, Seattle

All editorial material, including edi-
torial comment, appearing herein rep-
resents the views of the respective
authors and does not necessarily carry
the endorsement of the Association or
the Board of Governors. Likewise, the
publication of any advertisement is
not to be construed as an endorsement
of the product or service offered un-
less it is specifically stated in the ad
that there is such approval or endorse-
ment.

Washington State Bar News (ISSN
986-5213) is published monthly by
the Washington State Bar Associa-
tion, 2101 Fourth Avenue, Fourth
Floor, Seattle, WA 98121-2330, and
mailed periodicals postage paid in Se-
attle, WA. $14.47 of a regular
member’s dues is used for a one-year
subscription. The annual subscription
rate for inactive members is $15. Non-
member subscription rate is $24 a year.
Washington residents add 8.6% sales
tax.

POSTMASTER: Send changes of ad-
dressto WASHINGTON STATEBAR
NEWS, 2101 4TH AVE, 4TH FL,
SEATTLE, WA 98121-2330.

Printed with soy-based ink
an recycled paper

S

|
|
\
|

DISPLAY:

PROFESSIONAL:

CLASSIFIED:

NOTES:

DEADLINE:

M. Wayne Blair, President-elect
Walter Krueger, First Diserict
William Nielsen, Second District
Terrance ]. Lee, Third District
Steve Crossland, Fourth District

Richard C. Eymann, Fifth District

Jeffrey Roger Bunch, Fifth District

Bruce T. Clark, Sixth District

David L. Crump, Chair

James Edward Dickmeyer, Seventh District
Eric L. Dobmeier, Seventh District

Jenny Anne Durkan, Seventh District
Jessica Ann Eaves, Seventh District

Judith A. Endejan, Seventh District

Lori S. Haskell, Seventh District

ADVERTISING

Contact Jack Young at (206) 727-8260.

Boxed ads. WSBA members only. $40/inch. Billed at publication.
Contact Doree Armstrong at (206) 727-8214.

Advance payment required.

Members — $25/first 25 words; .25 ea. add’l word.
Nonmembers — $35/first 25 words; .75 ea. add’l word.
Blind-box number service — $7. (Responses will be forwarded.)
Contact Erik Schwab ar (206) 727-8213.

1) Positions available are automartically posted on a 24-hour
jobline [(206)727-8261] and in looseleaf binders at the WSBA
offices for immediate consideration.

2) State and federal law allow minimum, but prohibir
maximum — e.g., no ranges — qualifying experience.

Copy received - not postmarked - by first of each month for
issue following. No cancellations afrer deadline. For classifieds
and professionals, submit typed copy (no phone orders) to BAR
NEWS, 2101 4TH AVE, 4TH FL, SEATTLE WA 98121-2330.

BOARD OF GOVERNORS

MARY E. FAIRHURST, President

Donald N. Powell, Sixth District

Lish Whitson, Seventh District
Marijean E. Moschetto, Eighth District
Dennis J. La Porte, Ninth District

]. Richard Manning, King County
Mary Alice Theiler, King County

EDITORIAL ADVISORY BOARD

Kevin Michael Korsmo, Fifth District
Nancy Krier, Third District

Evan L. Loeffler, Fifth District

Tap Menard, Fourth District

Erin L. Overbey, Seventh District

Milt Smith, First District

Stephen Christopher Smith, First District
Virginia Tee, First District

Lara G. Zimmermann, Seventh District

Geoff W. Hymans, Sixth District

SELECTED WSBA TELEPHONE NUMBERS

General Information «eeeeeccccinnnnmniiiiicinmimisiiessesses (206) 727-8200
B wsimasvinses R T (206) 727-8320
AADISSIONS 1ot iieee ettt et en et e n s (206) 727-8209

Jobline (recording)
Lawyers' Assistance Program

(206) 727-8261
(206) 727-8268

Mandatory CLE credits/course accreditation ... (206) 727-8271
Order fulfillment for all WSBA products ....oocviviniiiiinenns (206) 727-82178
AR H OISR consvamessssuss masrsssrammssomssisssnmonisaiassmsavons http://www.wsba.org
Bar News onling ....cccovvveveennnen hetp:/fwww.wsba.org/BarNews/barnews.html
EXEOULIVE 1vvvvireeresensseesosessesesssnensenssnssnssssesensarasassessasssenesens barchiefl @aol.com
Administration ... (206) 127-8200 wraizsuis admstaff@wsba.org
Current WSBA CLE Seminars .. (206) 727-8202 .....ocvvvevecunen. cle@wsba.org
Communications ....coeeeeienens (206) 727-B203...cnumsuivsssn comm@wsba.org
LAV BES s endiette s v Modem .....ccevevenns (206) 727-8312
..................................................... Voice Message ................ (206) 727-8314
Office of Disciplinary Counsel ... (206) 727-8207 ............ discipln@wsba.org
FICRRBIAER. i i a s (208) 278210 iciinivnn license@wsba.org

October 1997 Washington State Bar News 5




[é]

Need Ethics Credits?

Ethical Dilemmas for the Practicing Lawyer
A real-world approach to problems you actually face in your practice

Join us for a roundtable discussion on the major ethical issues confronted by practitioners-
advertising and solicitation of business, conflicts of interest, confidentiality, and withdrawal
from representation as they affect both the business lawyer and the litigator.

Choose from FIVE convenient locations

* October 17,1997 WA State Convention & Trade Center, Seattle
* October 31,1997 Cavanaugh’s Inn at the Park, Spokane

e November 14, 1997 Cavanaugh’s at Columbia Center, Kennewick

e November 21, 1997 The Cotton Tree, Mount Yernon

* November 21, 1997 Doubletree Hotel, Yancouver

CLE
Ethics Credits

S for Session |
3 for Session |l
© for All Day

Choose a Morning session, an Afternoon session or All Day

¢ Session | begine at £:55 am and adjourns at 12:00 noon
* Session |l begins at 1:25 pm and adjourns at 4:30 pm
If you would like more information about this seminar, please call WSBA-CLE at (206) 727-8202.

SEMINAR REGISTRATION

Name WSBA #
Atth: Program Coordinator
Address
$90 $90 $169
CITY DATE MORNING AFTERNOON ALL DAY
Seattle 1017 1 BOBSET 1 8085E2 JB0BSEA  Telephone No. Fax No.
Spokane  10/31 L B0OBSPI 1 B0BSP2 1 808sFO Payment MUST accompany all registrations:
Kennewick  11/14 I 808KW1 1 808KW2 1 BOSKEW
= J No charge, Preferred Pass or Unlimited Personal Pass (w/ photo
Mt. Vernon 11/21 1 808MY1 1 808MY2 1 808MTY i.d.), presented at check-in.
Yancouver  11/21 J 808vN1 1 80BYN2 A B0BYAN [0 Check enclosed payable to the WoBA (] @ Qg
Card No, Exp. Date
I;.r"'"g LE Signature : :
= Mail this form to: WSBA 2101 Fourth (e b appeana chcheaieard)
Avenue, Fourth Floor, Seattle, WA 98121-2330, or fax it to . OCTEN

office use only

(20©) 727-8320. You must include credit card information

: : : at Check # Total
with fax registrations Ptz e arale

Can’t attend? call WsBA-CLE at (206) 727-8202 for
a list of Audio and Yideo Seminars with Ethics Credits.
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Lettcrs

NEW JURY SELECTION METHODS
PRODUCE BIASED JURIES

B Editor:

After reading the article on voir dire by
Patricia Hall Clark, I would like to take
issue with the present practices of juror
inquisition (“Navigating the Waters of
Jury Selection,” Bar News 8/97). To al-
low openly, unabashedly, the misbegot-
ten profession of jury consultant is to
sound the death knell for “unbiased” ju-
rors drawn from a “fair cross-section” of
the community. For “unbiased” and “fair
cross-section” lose their constitutional
meaning under the doublespeak of jury
experts.

The purpose of the new scientific ap-
proaches to jury selection is not to secure
impartial, representative panels, but
stacked, biased juries. And in what direc-
tion shall these panels be stacked? If one
side gets the panel it wants, obviously the
other side is forced to accept the jury it
doesn’t want. How is justice served by
establishing a skewed jury or a
before-the-fact winning case?

Otto G. Obermaier, cited in the article
(*Judge Conducted Voir-Dire,” Litiga-
tion and Administrative Practice Course
Handbook Series - Litigation, Practicing
Law Institute, 1987), provides a blueprint
for jury destruction. He includes among
the purposes of voir dire: to discover
prejudice; to eliminate extreme positions;
todiscover “friendly” jurors; and to exer-
cise “educated” peremptories (quotations
in Patricia Clark’s article). Such scrutiny
of the jury has but one purpose — to
destroy the cross-sectional nature of the
jury and render it unrepresentative of the
community.

To ensure cross-sectional juries free
from the tampering of either side, jurors
should be drawn completely by lot, and
struck only for consanguinity, a personal
relationship to the parties or attorneys, or
a financial stake in the outcome of the
trial. Jury selection should be a routine
court function, conducted within a short
period of time, that assures the likelihood
of seating a jury representative of the
community. For a complete discussion of
this topic, see “We the Jury: the Impact of
Jurors on Our Basic Freedoms” by
Godfrey D. Lehman, Prometheus Books,
1997.

PATRICIA MICHL
Sumner

VOIR DIRE SHOULD BE ABOLISHED
OR STRICTLY LIMITED

® Editor:

The citations in the endnotes of Patricia
Clark’s article, “Navigating The Waters
Of Jury Selection” (Bar News, August
1997), tell the real story of voir dire.

A review of Ms. Clark’s first endnote
(Gutman, “The Attorney Conducted Voir
Dire, A Constitutional Right,” 39 Brook-

lyn Law Review 290, 1972) reveals that
voir dire is a rigging device used by the
government to stack the jury with gov-
ernment supporters.

The Lord Chief Justices of En-
gland from Lord Parnung in the
fourteenth century reign of Ed-
ward III to Lord Coke were of the
opinion that a juror biased against
the defendant was good (emphasis

3

Economical solutions to attorney
staffing and client service concerns
of law firms, practitioners and
in-house counsel departments.

%

LEGAL

Specializing in

Move successfully through the year 2000:

e Be certain your attorneys will produce
quality work product before you take
them on full-time.

eIndulge in the benefits of having an
“associate” only when you need one,

e Be confident in your ability to provide a

Temporary and full range of legal services to current and
prospective clients.
Permanent
fP[ace?‘nent Of Lynda J. Jonas, Esq. - Placement Director
Qua[uy ﬁlttorneys 615 Market Street, Suite B
and Law C[ETKLS Kirkland, WA 98033
206-822-1157 - 206-889-2775 FAX
¢ 35
FREE Report Reveals...

Why Some Lawyers Make A Fortune...
While Others Struggle To Earn A Living

How To Increase Your Income By As Much As 300%

TRABUCO, CA - Why do some lawyers get rich
while others struggle just to get by? The answer, according
to California lawyer David Ward is not talent, education,
hard work, or even luck. “The lawyers who make the big
money are nol necessarily better lawyers,” Ward says.
“They have simply learned how to market their services.”

Ward, a successful sole practitioner who once
struggled to attract clients, credits his turnaround to a little-
known marketing method he stumbled across six years
ago. He tried it and almost immediately attracted a large
number of referrals, “I went from dead broke and drowning
in debt to earning $300,000 a year, practically overnight.”

Ward points out that although most lawyers get the
bulk of their business through referrals, not one in 100
has a referral sysrem, which, he maintains, can increase
referrals by as much as 1000%. “Without a system,
referrals are unpredictable. You may get new business this
month, you may not.” he says.

A referral system, by contrast, can bring in a
steady stream of new clients, month after month, year
after year. “It feels great to come to the office every
day knowing the phone is going to ring and new
business will be on the line,” Ward says.

Ward, who has taught his referral system to
lawyers throughout the U.S., says that most lawyers’
marketing is, “somewhere between atrocious and non-
existent.” As a result, he says, the lawyer who uses
even a few simple marketing techniques can stand
out from the compelition. “When that happens, getting
clients is easy.”

Ward has written a report entitled, “How To Get
More Clients In A Month Than You Now Get All
Year!” which reveals how any lawyer can use this
marketing system 1o get more clients and increase
their income. For a FREE copy, call 1-800-562-4627
for a 24 hour FREE recorded message.
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LETTERS

in original) for the King . . . the
sheriffs were given complete
charge of selecting persons to sit
on the panel. Gutman, pp. 291-292

Voir dire is the principal weapon by
which the government counteracts the
jury’s power to use its right of jury nulli-
fication against oppressive government
laws and practices. Since jury nullifica-
tion depends for its effectiveness upon a
jury chosen at random from a fair cross
section of the community, the govern-
ment from early times has seized upon
voir dire as a stacking device.

When the British government faced
opposition from juries in the American
colonies, Parliament changed the colo-
nial jury selection process and placed
voir dire in the control of the court.

. by Act of Parliament the
selection of jurors was taken from
the town meeting and vested en-
tirely in the court. Defendants were
thenceforth required to strike
twelve jurors from a list prepared
by the sheriff. Gutman, pp.
294-2095.

Defense attorneys have been trying to

DON°TPAY

BOLITHY

PREj\IIIUMS! (800) 8]7'6333

@ Enroll by telephone
® One poge application
O Flexible

® Responsive Claims
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play catch-up in the voir dire stacking
process ever since, but they can never
catch up. Voir dire will always work to
the overwhelming advantage of the gov-
ernment. This is because there is an un-
limited number of challenges for cause
and one of the main challenges for cause
is to strike jurors who are opposed to the
law at issue. RCW 4.44.170 and RCW
4.44.190.

Once dissenters to the laws are stricken
from the jury, then the jury is stacked with
government partisans and the defense at-
torney is powerless to restore any
cross-sectional balance. Itisneverachal-
lenge for cause that a juror supports the
law, and the defense attorney’s
peremptories cannotovercome ajury pool
stacked with government partisans.

Voir dire should be abolished. or at
least limited to those few questions that
concern the juror’s personal relationships
or animosities with the individuals in-
volved in the case, or the juror’s financial
interest in the outcome.

The true purpose of the jury is “to
prevent oppression by the Government.”
Duncan v. Louisiana, 391 U.S. 145,
155-156 (1968). The jury cannot prevent
government oppression if its members
and their political beliefs are being sifted

Now most small firms
can stop paying

by the government during voir dire.
TOM STAHL
Ellensburg

MANDATORY FEE ARBITRATION
PUNISHES ALL LAWYERS FOR THE
MISDEEDS OF SOME

Editor:

Mandatory fee arbitration is a bad idea
for several reasons. The essence of the
market system is that people ought to be
able to make bargains for goods, and be
bound by their bargains. When consum-
ers are not happy with sellers, they move
on to other sellers, and the trade and
reputation of the seller diminishes. Law-
yers, and all people in business, usually
try to make their customers or clients
happy because they want the satisfaction
of a happy consumer, and they want fu-
ture referrals. Most businesses cannot
thrive without word-of-mouth referrals.
The proposed rule attempts to substitute
an adversarial relationship for the market
system by starting a detailed system of
government regulation of attorney fees.

Lawyers do only two things: they take
money from people (and defend), and
they take freedom from people (and de-
fend). They use the power of the govern-

PROFESSIONALLIABILITY INSURANCE A<

premiums for the risks
of larger firms.

only for firms of 1 fo 4 attorneys!
Call the small firm [
specialists at

ayment Plans

Handling

MAINSTREET

Insurance Purchasing Group
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ment to do this. Since lawyers have such
a sensitive role, the public should have
unrestricted access to them. This will not
be the case under the proposed rule be-
cause lawyers know their fees will be
subject to unfriendly scrutiny by the State
Bar, and all lawyers, not only those who
are unpopular with the State Bar, will fear
to take cases.

The State Bar is political. The Bar
should not have the power to regulate the
fees of all attorneys: its political oppo-
nents, the fees of anyone who defends
people from the authority of government,
even the fees of attorneys who use the
authority of the state to recover money.
This causes a chilling impact on the right
to counsel. The rule would give Randy
Beitel and the WSBA attorneys tremen-
dous power over all attorneys in the state.

Arbitrators may have some indepen-
dence from the Bar, but the WSBA writes
the laws that determine who gets a fee,
and the Bar may have a profound influ-
ence on the choice of who gets to be an
arbitrator.

Aside from all that, these rules will
tremendously hurt all lawyers because no
one can collect a fee or draw money from
trust until the legal matter is over and the
time limit for a client claim has run. This
can be years. Personal injury lawyers
who advance large sums will pay interest
and perhaps lose their home while “arbi-
tration” grinds along. The personal frus-
tration of going through this procedure
will demoralize everyone. Divorce law-
yers and criminal lawyers will most often
be the victims of complaining clients, but
no one is exempt. Any lawyer who loses
a case, and there is one in almost every
trial, will have difficulty collecting a fee.
Lawyers will recognize that they now
have to win two lawsuits, one against the
opponent and the other against the State
Bar.

Tomake up for that, lawyers will charge
more money and avoid contentious cli-
ents. This is access to justice?

The rules are punitive. The lawyer has
to prove his or her case by clear and
cogent evidence, similar to a child depri-
vation case, but different from every other
civil case. There is no real appeal from a
single arbitrator’s opinion. This is uncon-
stitutional, since we do have a right to a
jury trial in suits on an account, but that
does not concern the State Bar. The arbi-
trator is instructed to rat on the attorney
whenever possible, which means that the
arbitratoris not animpartial judge. When-

ever possible, difficult burdens of proof
are imposed on the lawyer. What is the
Bar’s motive for all this?

Now, some attorney fee cases are subtle
and difficult. Sometimes it is difficult to
reconstruct what you did. The burden of
reconstructing what you did for an arbi-
trator, who may not understand your prac-
tice or your methods, is staggering. Per-
haps it is necessary to hire a lawyer,
which means more frustration, and more
dissipation of the fee. This may be the
reason the State Bar advertises group

therapy with Victor Burnstein, J.D., Ph.D.,
on the same page they announce “Fee
Arbitration to be Mandatory.”

Also, itappears thatthisrule is a mecha-
nism for funding Columbia Legal Ser-
vices. Lawyers will have to hold money
in their trust accounts much longer while
they hire other lawyers to prove beyond a
reasonable doubt that they are entitled to
afee. Instead of paying debts which some
lawyers desperately need to pay, the
money will go to Columbia.

Tt is said that this rule is a substitute for

Alan Alhadeff, J.D.
Mediation

Alan Alhadeffis a mediator, consultant and trainer. Former Director of
Mediation for United States Arbitration and Mediation Inc. andits local
affiliate, WAMS, from 1985 to 1994, Alan now offers the following

services:
*Commercial Mediation:
+Construction
*Real Estate level.
| «Employment

[ «Personal Injury
eFamily Law
*Complex Multi-

party Litigation

Training:

Dedicated to Resolution at the Highest Level

Utilizing an innovative approach to information
exchange designed to achieve resolution at the highest

Consulting: Assisting lawyers on a case-by-case basis to develop
settlement strategies at the earliest stages.

Basic and advanced courses for mediators; customized
programs for organizations on managing conflicts and
enhancing creative problem-solving capabilities.

(206) 281-9950

AGC Building, Suite 1006
1200 Westlake Ave. N.
Seattle, WA 98109

Fax (206) 281-8924

Minzel & Associates

CONTRACT LAWYERS AND PARALEGALS

WHY HIRE A CONTRACT LAWYER OR PARALEGAL?

= Enhanced Profits
= Cost Control
= Better Hiring Decisions

» Reduced Recruitment Costs

= Immediate Response to Fluctuations in Demand

= Better Client Service

= Increased Career Satisfacrion

Phone: 200.689.8520 ® Fax: 2006.628.9506 = -Mail: M-and-A@msn.com

1900 Second & Seneca Building, 1191 Second Avenue, Seattle, Washington 98101
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LETTERS

lawyer discipline. This makes no sense.
The rule punishes all lawyers for the
misdeeds of some and the refusal of the
Bar Association to process its piled-up
complaints. Lawyers who commit misde-
meanor type violations should be sus-
pended for ten days, and then we should
go on. That would exert a deterrent effect
and cut down on the number of future
complaints.

These regulations would profoundly
change the practice of law in Washing-
ton. They should be rejected.

ROGER B. LEY
Seattle

MANDATORY FEE ARBITRATION
VIOLATES CONSTITUTIONAL RIGHT
TO JURY TRIAL

Editor:

Your August Bar News article “Fee
Arbitration To Be Mandatory When Re-
quired By A Client” was an eye-catcher.
It described the Washington State Su-
preme Court’s recent amendment to Gen-
eral Rule 12(b):

The new program will replace
the current WSBA Fee Arbitra-
tion, in which participation is vol-
untary . . .. Under the new pro-

gram, fee arbitration will continue
to be voluntary for the client, but
the lawyer’s participation will be
mandatory . ... No de novo appeal
to superior court is provided.

The purpose behind the rule, according
to the Bar News article, is to soothe the
feelings of those clients who are pres-
ently frustrated when an attorney declines
their offer to arbitrate. In 1996, for in-
stance, there were 72 such frustrated cli-
ents. Another expressed purpose behind
the amendment is an attempt to improve
the perceived lack of public confidence in
the Bar.

On its face, though, the amendment
appears to violate the Constitution of the
United States, Amendment VII preserv-
ing the right to a jury trial in suits at
common law. Likewise, it appears to vio-
late the Constitution of the State of Wash-
ington, Section 21, which provides thatin
civil cases the right to a jury trial “shall
remain inviolate.” The WSBA could ar-
gue that the Washington Supreme Court
has the power to regulate the bar, as it
does. The court has predicated its author-
ity to regulate the practice of law upon the
“inherent power of the judiciary” because
there is no explicit authority granted to

the court by either the state constitution or
statute. The court’s power to regulate the
bar has historically dealt with attorney
admissions, ethical violations and court
rules. The court has recognized that it
does not have exclusive control over the
entrepreneurial aspects of the practice of
law. Surely the court cannot, under the
guise of regulating attorney ethics, de-
prive the class of citizens who make their
livelihood by practicing law of their state
constitutional right to a jury trial. The
United States Supreme Court, of course,
has ruled in a similar vein, declaring rules
prohibiting attorney advertising an un-
constitutional violation of the First
Amendment.

The Baris demonstrably apathetic about
the loss of its constitutional right to a jury
trial as ithas done nothing to preserve itin
response to the publication of the pro-
posed rule. This is because most lawyers,
including myself, never expect to request
a jury trial in a civil case involving a fee
dispute. The same can be said, however,
about the right to a jury trial in a criminal
matter: I do not expect to have a personal
need to exercise the right. We would all
agree, however, that the lack of immedi-
ate need for a jury trial in a criminal
matter is not a sufficient reason to do

J-A-M-S
ENDISPUTE

Washington Neutrals

Fred R. Butterworth, Esq.
Hon. Robert J. Doran (Ret.)
Hon. Marshall Forrest (Ret.)
Hon. James |. Moddock (Ret.)

J-A-M-S /ENDISPUTE Welcomes:

Fred R. Butterworth, Esq.

Mr. Butterworth has a great deal of civil litigation experi-
ence with issues such as insurance, real estate, corporate
law, mergers, and dissolutions. During the past 10 years,
he has mediated or arbitrated more than 125 cases, and has
been appointed to serve as a special master and judge pro

tem.

Hon. Daniel A. Moore, Jr. (Ret.)
Shawn Otorowski, Esq.

Hon. Robert H. Peterson (Ret.)
Hon. Norman W. Quinn (Ret.)
Hon. Betty Roberts (Ret.)
Hon. Kathleen A. Roberts (Ret.)
Hon. Jack P. Scholfield (Ret.)
Hon. Gerard M. Shellan (Ret.)
Hon. Robert W. Winsor (Ret.)
Steven H. Winterbaver, Esq.

1420 Fifth Avenue * Suite 400 * Seattle, WA 98101+ 1-800-626-5267 * 206-622-5267
Visit us on the Internet at www.jams-endispute.com

Steven H. Winterbaver, Esq.

Mr. Winterbauer specializes in employment and labor
law issues including employee-related business torts
such as misappropriation of trade secrets, unfair com-
petition, and non-compete disputes. He has participated
in many mediations, and has experience as an advocate
and as an Ombudsman.

10 Washington State Bar News

October

1997




away with it. The same must then also be
true in a civil matter.

The fact that 20,000 lawyers do not
care enough about their constitutional
rights to take any action to preserve them
is not going to increase public confidence
in the bar. If there is a lack of public
confidence in the Bar, it is based in large
part on the lack of adequate and stable
funding of the attorney discipline func-
tion as documented in the recent ABA
report. If the WSBA truly wants to in-
crease public confidence in it, the best
way will be to stop promoting rules which
have more to do with dictating politically
correct behavior than substance and devote
the energy and resources to the attorney
discipline function necessary to administer
it in a timely and professional manner.

JAMES RIGBY
Seattle

Editor’s note: The following letter, origi-
nally sent to WSBA Governor Peter
Ehrlichman, is being published at the
writer’s request.

Dear Mr. Ehrlichman:

I have just learned through the Wash-
ington State Bar News of a new proposed
rule that would force attorneys in the state
of Washington to agree to submit fee
disputes to arbitration and would also
require the attorney to advise the client of
the availability of fee arbitration in any
written fee agreement signed by both
attorney and client. Currently, as you
know, attorneys are not compelled toagree
to arbitrate their fee disputes nor advise
clients of this option in their fee agree-
ments.

In my view, this new proposed rule is
severely misguided. First of all, it is ex-
tremely one-sided, as only the attorney
would be compelled to arbitrate a fee
dispute — the client is not required to
arbitrate under the new rule. This is one-
sided and unfair. Both sides should face
the same procedural requirements. I be-
lieve the old rule is more than adequate.

We all know that any clients who are
unhappy with their fees now always have
another remedy other than arbitration
which works even better — the bar com-
plaint. Any attorney who seeks unpaid
fees or charges more than they should
knows that the client can always file a bar
complaint which will often result in more
headache and aggravation for the attor-
ney. Thisleverage already acts as a check
upon attorneys who attempt to exploit

their profession.

As long as the attorney gets the fee
agreement in writing, why should we
lawyers subject ourselves to something
other professions, such as doctor, do not?
Why should we subject ourselves to some-
thing the client can avoid?

When somebody walks into my office,
they want help. I provide that to them, for
a fee, and the client may either sign the
written fee agreement and pay, or they
may walk out and hire someone else.
Now, after the work is done, this new rule
will allow disgruntled and unsuccessful
clients to tie up attorneys in pointless fee
arbitration, which will make us that much
less effective for all our other clients.

Money magazine did a study recently
showing that legal clients who were in-
volved in the adversarial process were
often much more dissatisfied with their
attorney than those clients who had non-
adversarial problems (e.g., wills, trust,
tax planning, etc.). This new rule invites
every unsuccessful litigant to contest fees
by using the argument, “Ilost. My lawyer
charged too much because we didn’t win
the case.”

Please use all your influence with the
bar to get them to veto adoption of this
misguided attempt to fix a problem that
does not exist.

DAVID G. ARGANIAN
Seattle

ALLEGEDLY IRONIC
Editor:

1 found the title of the September 1997
“Allegedly Humorous” column both apt
and ironic. With all due respect, the col-
umn would have been much funnier had
the response to Mr. Hartwig’s plight not
come from the Executive Director, who
(as reported in previous editions of the
Bar News) is driving a $40,000 Saab (a
veritable land yacht that many of us might
like to have) whose lease is subsidized by
my Bar dues. Yours in humor,

JONATHAN S. COLE
Washington, D.C.

Readers are invited to submit letters of
reasonable length to the editor. They should
be typed on letterhead and signed. Due date
is the 15th of the month for the second issue

following. The editor reserves the right to

select excerpts for publication or edit them
asmay be appropriate. Signatures in excess
of three names will be printed only in
exceptional circumstances, at the sole
discretion of the editor.
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Marg Fairhurst

l feel excitement in the air as I begin my year as

Bar president. In some ways, [ am not typical of
past Bar presidents. If you read Tom's column last
month or have seen the press releases, you already
know that I am the second woman, the youngest, and
the first public-sector attorney to be president of the
Washington State Bar Association. In those ways, [am
quite different from my predecessors and will bring
unique perspectives and experiences to the position. I
am the same as prior presidents in that I am dedicated
to the profession and its advancement. [ will work hard
to be inclusive, attentive, communicative and respon-
sive. I want the Washington State Bar Association to be
not only an organization one has to join to practice law,
but one in which one is proud to be a member because
of the work we — all of us at the Bar — are doing, and
the difference we are making because we are lawyers.

Much focus has been on me as incoming president,
but I do not do this job alone. The Washington State
Bar Association is governed by the Board of Gover-
nors, assisted by the president and president-elect and
administered by the executive director and Bar staff.
The Board has nine district governors representing the
nine state congressional districts, plus two King County-
at-large governors. The 11 governors serve nonrenew-
able, staggered, three-year terms.

I would like to introduce you to your other represen-
tatives, the ones elected to the Board of Governors by
the attorneys in their districts.

The Third-year Class . . .

Stephen R. Crossland, Fourth District. Steve lives
and works in Cashmere. At Johnson, Gaukroger &
Crossland, an eight-attorney law firm with four of-
fices, Steve primarily does real estate planning, pro-
bate and business law. He also has been in solo practice
and a Chelan County Deputy Prosecuting Attorney. He
is a member of the Chelan-Douglas County Bar Asso-
ciation. Steve graduated from Lewis and Clark Law
School in 1973.

Dennis J. La Porte, Ninth District. Denny lives in
Federal Way and practices in Tacoma with Thompson,
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Krilich, La Porte, Tucci & West, a nine-attorney firm.
Denny’s practice consists of 80 percent personal injury
litigation, primarily defense, with a mix of probate and
domestic-violence cases. He also is a mediator with
American Mediation of Bellevue, and a member of the
King County, South King County and Tacoma-Pierce
County bar associations. He clerked for Washington
Supreme Court Chief Justice Robert Hunter following
his 1968 graduation from Gonzaga University School
of Law.

William H. Nielsen, Second District. Bill lives in
LaConner and works in Olympia as a Western Wash-
ington Growth Management Hearings Board Member.
Prior to his appointment to the Hearings Board, Bill’s
primary work was in the areas of environment and
zoning, property disputes and appellate practice. For
five years, he was a Skagit County Deputy Prosecutor
and, at different times, served as Chief Criminal Deputy
and Chief Civil Deputy. Bill clerked for the Washing-
ton State Court of Appeals following his 1969 gradua-
tion from the University of Washington School of Law.

Lish Whitson, Seventh District. Lish lives and
works in Seattle. At Helsell Fetterman LLP, a 45-
attorney firm, Lish’s practice emphasizes commercial
litigation, insurance, personal injury, medical malprac-
tice, employment and environmental law. He also has
litigated cases concerning construction, real property.
administrative and criminal law. For three years, Lish
was a Public Defender in Seattle. He is a member of the
Federal, King County and American bar associations.
He graduated from the University of Washington School
of Law in 1972.

The Second-year Class . ..

Terrance J. Lee, Third District. Terry lives and
works in Vancouver. Four years ago, Terry opened his
own practice, focusing primarily on family law, wills
and misdemeanor defense, as well as business, employ-
ment and collection law. Previously, Terry was a senior
associate for a large Southwest law office; a Cowlitz
County Felony Deputy Prosecutor and a prosecutor for
the Quinault Indian Nation. He is a member of the Clark
County Bar Association. He graduated from Gonzaga
University School of Law.

Marijean Moschetto, Eighth District. Marijean
lives and works in Bellevue. At Moschetto and Koplin,
Inc., P.S., a two-attorney firm, Marijean primarily




practices family law with segues into probate,
guardianships and estate planning. Marijean is a mem-
ber of the East King County, King County and South
King County bar associations. In 1978, she graduated
from McGeorge School of Law.

Donald N. Powell, Sixth District. Don lives and
works in Tacoma. At Lozier, Powell & Ripley, P.S., a
three-attorney firm, Don practices in the areas of family
law, real property, business litigation, general practice.
Don is a member of the Tacoma-Pierce County Bar
Association. He graduated cum laude from Seattle
University (University of Puget Sound) School of Law
in 1981.

Mary Alice Theiler, King County at Large. Mary
Alice lives and works in Seattle. At Theiler Douglas
Drachler & McKee, an eight-attorney firm, Mary Alice
practices maritime personal injury, general personal
injury and wrongful death, and employment law. She is
a member of the American and King County bar asso-
ciations. She also is a member of American and Wash-
ington State Trial Lawyers associations, Trial Lawyers

Walter R. Krueger

Richard
Manning

Richard C.
Evmann

for Public Justice, and Washington Women Lawyers,
among others. She also serves on the Access to Justice
Board. Mary Alice graduated from Wayne State Uni-
versity Law School in 1974.

The First-year Class . . .

Richard C. Eymann, Fifth District. Richard lives
and works in Spokane. At Feltman, Gebhardt, Eymann
and Jones, P.S., a nine-attorney law firm, Richard’s
trial practice emphasizes personal injury, sexual abuse
and assault cases, business torts and medical negli-
gence. He is a member of the American and Spokane
County bar associations. He is immediate past presi-
dent of the Washington State Trial Lawyers, He gradu-
ated from Gonzaga University School of Law in 1976.

Walter R. Krueger, First District. Walt lives and
works in Kirkland. He is a sole practitioner, emphasiz-
ing estate planning, trusts and probate, while handling
some personal injury cases. Walt is a member of the
American and East King County bar associations. He
also is a member of the American and Washington
State Trial Lawyer associations and Trial Lawyers for
Public Justice. In 1975, Walt graduated from Gonzaga
University School of Law.

Richard Manning, King County at Large. Dick
lives and works in Seattle. As a sole practitioner, he is
a trial lawyer in the areas of construction, business and
real estate. For the past 13 years, Dick has focused on
mediation and conducts about 100 mediations each
year. Dick is a member of the American, Federal
Western District, and King County bar associations.
He also is a member of the American Trial Lawyers
Association. Dick is a 1960 graduate of Gonzaga
University School of Law.

J ust as I am not typical of past Bar presidents,
your governors are not typical of past boards.
They are geographically and gender diverse, have
private- and public-sector experience, represent a wide
variety of subject matter practice areas, and come from
large, small and solo practices. Individually and collec-
tively, the Board and I have a common purpose: To
serve you and the profession.
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CXECUTIVES REFORT

A LAWYER ASSISTANCE
DEPARTMENT

Dennis P Harwick

Executivc Director

Yes, you heard me. A lawyer assistance department. We’ve done a little restructuring here at the WSBA
and consolidated a number of existing programs and some upcoming new programs into a Lawyer
Assistance Department.

First, let’s talk about the name. Should it be Lawyer, Lawyers, or Lawyers’? We have opted for the
singular, non-possessive “Lawyer.” One lawyer at a time. We're here to help. Give us the opportunity to
prove it.

So what’s in this new department? It includes, predictably enough, the Lawyers’ Assistance Program
(a confidential intake and referral program to help impaired lawyers), the ethics inquiry service (where
a WSBA staff attorney is available to answer ethics questions from WSBA members), and the fee
arbitration service (currently voluntary, but with a mandatory rule in preparation for the Supreme Court).
The new Lawyer Assistance Department will also include two new programs — a mediation service for
disputes between lawyers and their clients and a law office management assistance program. These new
programs will be developed during the next year.

As a long-time believer that a picture is worth a thousand words — or at least a lot more interesting —
here’s a flow chart of how inquiries from WSBA members and the public will be handled.
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I ightened insurance reimbursement

rules, a growing market for forensic
mental health professionals, and zealous
patient advocacy by therapists have com-
bined to induce many therapists, includ-
ing those who once avoided the judicial
system, to appear as forensic expert wit-
nesses on behalf of their patients. Al-
though there are explicit ethical precepts
about psychologists and psychiatrists en-
gaging in these conflicting dual roles,
they have not eliminated this conduct.
Psychologists and psychiatrists have not
understood either why these ethical pre-
cepts exist or how they affect the behav-
ior of even the most competent therapists.
The specific problem addressed here is
that of the psychologist or psychiatrist
who provides clinical assessment or
therapy to a patient-litigant and who con-
currently orsubsequently attempts to serve
as aforensic expert for that patientin civil
litigation.

Psychologists may testify as fact wit-
nesses as well as either of two types of
expert witnesses: treating experts and
forensic experts. No special expertise
beyond the ability to tell the court what is
known from firsthand observation is re-
quired to be a fact witness. What distin-
guishes expert witnesses from fact wit-
nesses is that expert witnesses have rel-
evant specialized knowledge beyond that
of the average person that may qualify
them to provide opinions, as well as facts,
to aid the court in reaching a just conclu-
sion. Psychologists and psychiatrists who
provide patient care usually qualify to
testify as treating experts, in that they
have the specialized knowledge, not pos-
sessed by most individuals, to offer a
clinical diagnosis and prognosis. A role
conflict arises, however, when a treating
therapist also attempts to testify as a fo-
rensic expert addressing the psycholegal
issues in the case (e.g., testamentary ca-
pacity, proximate cause of injury, paren-
tal capacity).

In the preceding description, the thera-
peutic relationship occurs first and the
forensicrole second, but there are parallel
concerns with the reverse sequence (i.e.,
the subsequent provision of therapy by a
psychologist or psychiatrist who pre-
viously provided a forensic assessment
of that litigant). There are also similar
concerns about the treating therapist’s
role in criminal litigation. This article,
however, will address only civil litiga-
tion.

16 Washington State Bar News  October
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In most jurisdictions, a properly quali-
fied therapist testifies as a fact witness for
some purposes (to information learned
firsthand in therapy), and as an expert
witness for some purposes (to opinions
about mental disorder that a layperson
would not be permitted to offer). Thus, a
therapist may, if requested to do so by a
patient or ordered to do so by a court,
properly testify to facts, observations and
clinical opinions for which the therapy
process provides a trustworthy basis. This
testimony may include the history as pro-
vided by a patient, the clinical diagnosis,
the care provided to a patient, the patient’s
response to that treatment, the patient’s
prognosis, the mood, cognitions, or be-
havior of the patient at particular times
and any other statements that the patient
made in treatment.

To be admissible, an expert opinion
must be reliable and valid to a reasonable
degree of scientific certainty (a metric for
scrutinizing the certainty of expert testi-
mony as a condition of its admissibility).
It is improper for the therapist to offer an
expert opinion as to proximate cause for
tworeasons. First, the type and amount of
dataroutinely observedin therapy is rarely
adequate to form a proper foundation to
determine the psycholegal (as opposed to
the clinically assumed) cause of the
litigant’s impairment, nor is therapy usu-
ally adequate to rule out other potential
causes. Second, such testimony engages
the therapist in conflicting roles with the
patient. Common examples of this role
conflict occur when a patient’s therapist
testifies to the psycholegal issues that
arise in competency, personal injury,
worker’s compensation and custody liti-
gation.

Clinical, ethical, and legal concerns
arise when the treating expert offers
psycholegal assessment: an assessment
for which the treating expert does not
have adequate professional basis, for
which there are inherent role conflicts,
and for which there will almost certainly
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“onflict Between
Forensic Roles of

1 Professionals

GREENBERG
N. SHUMAN

be negative implications for continued
therapy.

The temptation to use therapists as fo-
rensic experts falls on fertile ground be-
cause clinical psychology and psychiatry
graduate students often do not receive
adequale training in forensic ethics. The
legal arena is sufficiently foreign to most
academicians and their students that eth-
ics training focuses primarily on licens-
ing laws and ethical codes for general
practice. Therapists are not typically
trained to know that the rules of proce-
dure, rules of evidence, and the standard
of proof are different for courtroom testi-
mony versus clinical practice.

The temptation to use therapists as fo-
rensic experts on behalf of patient-litigants
exists because of erroneous beliefs about
efficiency, candor, neutrality and exper-
tise. Using a therapist to provide forensic
assessment appears efficient because the
therapist has already spent time with the
patient and knows much about him or her
that others have yet to learn; using a
therapist avoids substantial expenditures
of time and money for an additional evalu-
ation. A therapist appears to gain candid
information from a patient-litigant be-
cause of the patient’s assumed incentive
to be candid with the therapist to receive
effective treatment. Although litigants
may learn much about themselves as a
consequence of receiving thorough fo-
rensic evaluations (Finn & Tonsager,
1996), the same treatment incentive does
not exist in a forensic examination. Thus,
the facts forming the basis for a therapist’s
opinion may initially appear more accu-
rate and complete than the facts that could
be gathered in a separate forensic assess-
ment. In addition, a therapist does not
appear to be the attorney’s hired gun who
has come into the case solely to assist in
advancing or defeating a legal claim or
defense. Thus, a therapist’s forensic as-
sessment may appear more neutral and
less immediately skewed by financial in-
centives toward a particular result than
does a separate forensic evaluation.

10 DIFFERENCES BETWEEN
THERAPEUTIC AND FORENSIC
RELATIONSHIPS

Nevertheless, the therapeutic and foren-
sic roles demand different and inconsis-
tent orientations and procedures (adapted
from Greenberg & Moreland, 1995). The
superficial and perilous appeal of using a
therapist as a forensic examiner is de-
bunked by an examination of the concep-
tual and practical differences between the
therapist-patient relationship and the fo-
rensic examiner-litigant relationship.

I) Perhaps the most crucial difference
between the roles is the identification
of whose client the patient-litigant is. As
implied by the name, the patient-litigant
has two roles, one as therapy patient and
another as plaintiff in the legal process.
The patient-litigant is the client of the
therapist for the purposes of treatment.
The patient-litigant also is the client of
the attorney for guidance and representa-
tion through the legal system.

The therapist is ultimately answerable
to the client, who decides whether to use
the services of a particular therapist. The
forensic evaluator is ultimately answer-
able to the attorney, or the court in the
case of a court-appointed expert, who
decides whether to use the services of a
particular forensic evaluator. This ar-
rangement best protects the parties” inter-
ests as well as the integrity of the therapist
and the forensic evaluator.

Z) The legal protection against com-

pelled disclosure of the contents of a
therapist-patient relationship is governed
by the therapist-patient privilege and can
usually be waived only by the patient or
by court order. Legal protection against
compelled disclosure of the contents of
the forensic evaluator-litigant relation-
ship is governed by the attorney-client
and attorney-work-product privileges. Be-
cause the purpose of a forensic relation-
ship is litigation — not treatment nor
even diagnosis for the purpose of plan-
ning treatment — communications be-
tween a forensic examiner and a litigant
are not protected under a physician-, psy-
chiatrist-, psychologist-, or psycho-
therapist-patient privilege. The forensic
evaluator, however, having been retained
by the attorney, is acting as an agent of the
attorney in evaluating the party or parties
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in the legal matter. This legal agency
status puts the forensic evaluator under
the umbrella of the attorney-client privi-
lege and usually protects privileged in-
formation until such time that the evalu-
atorisdeclared tobe a witness attrial. The
main practice point to be made here is that
the logic, the legal basis, and the rules
governing the privilege that applies to
care providers are substantially different
from those that apply to forensic evalua-
tors. Given this, the duty to inform foren-
sic examinees of the potential lack of
privilege and the intended use of the ex-
amination product is embodied in case
law (Estelle v. Smith, 1981) and the Spe-
cialty Guidelines for Forensic Psy-
chologists (SGFP) adopted by the Ameri-
can Psychology-Law Society (APA Di-
vision 41 ) and the American Board of
Forensic Psychology in 1991. The Spe-
cialty Guidelines state the following:

Forensic psychologists have an
obligation to ensure that prospec-
tive clients are informed of their
legal rights with respect to the an-
ticipated forensic service, of the
purposes of any evaluation, of the
nature of procedures to be em-
ployed, of the intended uses of any
product of their services, and of
the party who has employed the
forensic psychologist (Committee
on Ethical Guidelines for Forensic

Psychologists, 1991, p. 659).

}) The evaluative attitude of each ex-
pert is different. The therapist is a
care provider and usually supportive, ac-
cepting, and empathic; the forensic evalu-
ator is an assessor and usually neutral,
objective, and detached as to the forensic
issues. A forensic evaluator’s task is to
gain an empathic understanding of the
person but to remain dispassionate as to
the psycholegal issues being evaluated.

4.) To perform his or her task, a therapist

must be competent in the clinical
assessment and treatment of the patient’s
impairment. In contrast, a forensic evalu-
ator must be competent in forensic evalu-
ation procedures and psycholegal issues
relevant to the case.

A therapist uses this expertise to test
rival diagnostic hypotheses to ascer-
tain which therapeutic interventionis most
likely to be effective. For example, a
therapeutic diagnostic question might be

whether a patient is a better candidate for
insight-oriented psychotherapy, system-
atic desensitization or psychopharmaco-
logic intervention. A forensic evaluator
must know the relevant law and how it
relates to a particular psychological as-
sessment. A forensic evaluator then uses
this expertise to test a very different set of
rival psycholegal hypotheses that are gen-
erated by the elements of the law appli-
cable to the legal case being adjudicated.

6) Information from the patient-litigant

is subjected to different degrees of
scrutiny. At least with competent adults,
therapy is based primarily oninformation
from the person being treated, informa-
tion that may be somewhat incomplete,
grossly biased or honestly misperceived.
Even when the therapist does seek collat-
eral information from outside of therapy,
such as when treating children and in-
competent adults, the purpose of the in-
formation gathering is to further treat-
ment, not to validate historical truth. Ef-
fective therapy can usually proceed even
in the face of substantial historical inac-
curacy. Thus, the historical truth of mat-
ters raised during therapy cannot, simply
on that basis alone, be considered valid

and reliable for legal purposes.

In contrast, the role of a forensic exam-
iner is, among other things, to offer opin-
ions regarding historical truth and the
validity of the psychological aspects of a
litigant’s claims. The accuracy of this
assessment is almost always more critical
in a forensic context than it is in psycho-
therapy. A competent forensic evaluation
almost always includes verification of
the litigant’s accuracy against other in-
formation sources about the events in
question. These sources may include col-
lateral interviews with coworkers, neigh-
bors, family members, emergency room
personnel, or achild’s teacher or pediatri-
cian, and a review of documents such as
police reports, school records, military
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records, medical records, person-
nel files, athletic team attendance,
credit card bills, check stubs,
changes in one’s résumé, deposi-
tions, witness statements and any
other possible sources of informa-
tion about the litigant’s pre- and
post-incident thoughts, emotions,
and behaviors.

7Y The need for historical accu-

racy in forensic evaluations leads to a
need for both completeness in the infor-
mation acquired and structure in the as-
sessment process to accomplish that goal.
Therapeutic evaluation, in comparison, is
relatively less complete and less struc-
tured than a forensic evaluation. More-
over, a patient provides more structure to
a therapeutic evaluation than does a liti-
gant to a forensic evaluation. Ideally, a
patientand therapist work collaboratively
to define the goals of a therapeutic inter-
action and a time frame within which to
realize them. The time frame and goals of
a forensic evaluation are defined by the
legal rules that govern the proceeding,
and, once these are determined, the foren-
sic evaluator and litigant are usually con-
strained to operate within them.

A treating psychiatrist should generally avoid
agreeinq fo be an expert witness or fo perform an
evaluation of s patientfor leqal purposes becanse
a forensic evaluation nsunlly requires that other
people be inferviewed and festimony may adversely
afffect the therapentic relationship.

Ethical Guidelines for the Practice of Forewsic Psychiatry

3) Although some patients resist dis-

cussing emotionally laden informa-
tion, the psychotherapeutic process is
rarely adversarial in the attempt to reveal
that information. Forensic evaluation, al-
though not necessarily unfriendly or hos-
tile, is nonetheless adversarial in that the
forensic evaluator seeks information that
both supports and refutes the litigant’s
legal assertions. This struggle for infor-
mation is also handled quite differently
by each expert. The therapist exercises
therapeutic judgment about pressing a
patient to discuss troubling material,
whereas a forensic evaluator will rou-
tinely seek information from other sources
if the litigant refuses to provide it or to
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corroborate it when the litigant does
provide information.

Q) The goals of each of these rela-
<7 tionships differs. Therapy is
intended to aid the person being
treated. A therapist attempts to in-
tervene in a way that will improve
or enhance the quality of the
person’s life. Forensic examiners
strive to gather and present objec-
tive information that may ultimately aid a
trier of fact (i.e., judge or jury) to reach a
just solution to alegal conflict. A forensic
examiner is obligated to be neutral, inde-
pendent, and honest, without becoming
invested in the legal outcome.

{©) The patient-litigant is likely to feel
“ differently about expert opinions
rendered by therapists than those ren-
dered by forensic experts. To develop a
positive therapist-patient alliance, a thera-
pist must suspend judgment of the patient
so that the therapist can enter and under-
stand the private perceptual world of the
patient without doing anything that would
substantially threaten that relationship.
In contrast, the role of a forensic exam-
iner is to assess, to judge, and to report

2800 Century Square ® 1501 Fourth Avenue ® Seattle, WA 98101  (206) 624-6800

October 1997

Washington State Bar News 21




that finding to a third party (attorney,
judge, or jury) who will use that informa-
tion in an adversarial setting. Because a
torensic psychologist or psychiatrist has
notengaged in a helping relationship with
the litigant, it is less likely that his or her
judgment-laden testimony would cause
serious or lasting emotional harm to the
litigant than would that of the psycholo-
gist or psychiatrist who has occupied the
therapeutic role.

WAIVING THE DUAL-ROLE
CONFLICT

These role differences are not merely
artificial distinctions but are substantial
differences that make inherently good
sense. Unless these distinctions are re-
spected, not only are both the therapeutic
and forensic endeavors jeopardized for
the patient-litigant, butso are the rights of
all parties who are affected by this errone-
ous and conflictual choice. This role con-
flict poses both therapeutic risks to the
patient-litigant, and risks inaccuracy and

lack of objectivity in the court’s process
and to all of the litigants.

EXISTING PROFESSIONAL
GUIDELINES

On the basis of these concerns, both psy-
chological and psychiatric organizations
have sought to limit situations in which
dual functions are performed by a single
psychologist or psychiatrist. In increas-
ing detail and specificity, professional
organizations have discouraged psycholo-
gists and psychiatrists from engaging in
conflicting dual professional roles with
patient-litigants. As the Ethical Guide-
lines for the Practice of Forensic Psychia-
try, adopted by the American Academy of
Psychiatry and the Law (AAPL) in 1989,
note:

A ftreating psychiatrist should
generally avoid agreeing to be an
expert witness or to perform an
evaluation of his patient for legal
purposes because a forensic evalu-
ation usually requires that other
people be interviewed and testi-
mony may adversely affect the
therapeutic relationship.

In a similar vein, the Specialty Guide-
lines for Forensic Psychologists indicate
the following:

Forensic psychologists avoid
providing professional services to

C
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parties in a legal proceeding with
whom they have personal or pro-
fessional relationships that are in-
consistent with the anticipated re-
lationship.

When it is necessary to provide both
evaluation and treatment services to a
party in a legal proceeding (as may be the
case in small forensic hospital settings or
small communities), the forensic psy-
chologist must take reasonable steps to
minimize the potential negative effects of
these circumstances on the rights of the
party, confidentiality and the process of
treatment and evaluation (Committee on
Ethical Guidelines for Forensic Psycholo-
gists, 1991, p. 659).

The Committee on Psychiatry and Law
of the Group for the Advancement of
Psychiatry (GAP. 1991) concluded in
1991, “While, in some areas of the coun-
try with limited number of mental health
practitioners, the therapist may have the
role of forensic expert thrust upon him,
ordinarily, it is wise to avoid mixing the
therapeutic and forensic roles™ (p. 44).
Similarly, the Ethical Principles of Psy-
chologists and Code of Conduct of the
American Psychological Association
(APA, 1992) admonishes, “In most cir-
cumstances, psychologists avoid perform-
ing multiple and potentially conflicting
roles in forensic matters™ (p. 1610). Fi-
nally, the most recent and the most spe-
cific of these codes, the American Psy-
chological Association’s (1994) guide-
lines for conducting child custody evalu-
ations, concluded the following:

Psychologists generally avoid
conducting a child custody evalu-
ation in a case in which the psy-
chologist served in a therapeutic
role for the child or his or her
immediate family or has had other
involvement that may compromise
the psychologist’s objectivity. This
should not, however, preclude the
psychologist from testifying in the
case as a fact witness concerning
treatment of the child. In addition,
during the course of a child cus-
tody evaluation, apsychologistdoes
not accept any of the involved par-
ticipantsinthe evaluationas a therapy
client. Therapeutic contact with the
child or involved participants fol-
lowing a child custody evaluation is
undertaken with caution.




A psychologist asked to tes-
tify regarding a therapy client
who is involved in a child
custody case is aware of the
limitations and possible bi-
ases inherent in such a role
and the possible impact on the
ongoing therapeutic relationship.
Although the court may require
the psychologist to testify as a fact
witness regarding factual infor-
mation he or she became aware of
in a professional relationship with
a client, that psychologist should
decline the role of an expert wit-
ness who gives a professional opin-
ion regarding custody and visita-
tion issues (see Ethical Standard
7.03) unless so ordered by the court
(p. 678).

THE LEGAL PERSPECTIVE

Even though there are explicit ethical
precepts addressing this dual role, there
are no reported judicial decisions to date
that address the exclusion of a forensic
assessment by a psychologist or psychia-
trist who has served as a litigant’s thera-
pist. Courts may not see this as an issue of

Some conrfs may not recognize the role corrlicts or not see
them as important; ofher conrts may see them, but arefoo  of “general acceptance” in the
concerned with fficiency fo give them great weight

competence or qualification, but instead,
at most, as one of weight or credibility.
Thus, the therapist would be permitted to
testify and the ethical precept could be
used tochallenge credibility. Some courts
may not recognize the role conflicts or
not see them as important; other courts
may see them, but are too concerned with
efficiency to give them great weight.

Although even the clear ethical con-
flict may not yet persuade a court to
exclude the testimony of a therapist who
offers a forensic assessment, the effect of
this departure from professional standards
on the perceived credibility of the witness
may persuade attorneys to resist this
two-for-one strategy. Deviating from the
ethical codes or practice guidelines of
one's profession is an appropriate and
effective basis for impeaching a witness,
and the explicit ethical and specialty
guidelines that address this problem sim-
plify this task for the cross-examining
attorney.
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Similarly, under both the test

relevant professional commu-
nity of Frye v. United States
(1923) and the “good grounds
given what is known” test of
Daubert v. Merrill Dow Pharmaceuti-
cals (1993), forensic assessment by a
patient’s therapist does not generally pro-
vide a reliable basis for a forensic assess-
ment and should be avoided by the ethical
psychologist and viewed skeptically by
the courts. The Supreme Court’s decision
in Daubert requires federal courts to make
a “preliminary assessment of whether the
reasoning or methodology underlying the
testimony is scientifically valid and
whether that reasoning properly can be
applied to the facts inissue” (p. 592). This
decision is part of a trend in both state and
federal courts toward a more demanding
level of scrutiny requiring scientific sup-
port or validation for the assertions made
by mental-health professionals in foren-
sic settings. This trend (e.g., State v.
Russel, 1994) is seen even in states that
have chosen to apply the “general accep-
tance in the relevant professional com-
munity” test (Frye, 1923) instead of the
test used in Daubert. Psychologists and
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psychiatrists should expect courts to de-
mand evidence of the research that sup-
ports their opinions and that supports the
data acquisition methods on which opin-
ions are based. A forensic evaluation must
be based on information that is more
complete and more accurate than that
typically obtained as part of therapy.

To date, society has taken a largely
laissez-faire, market orientation to psy-
chotherapy. Most successful malpractice
claims against mental-health profession-
als have involved sex with patients, drug

interactions, failure to warn or protect
and suicide (Smith, 1991). However, en-
gaging in dual roles raises the potential
for a lawsuit against a therapist by a
patientalleging lack of informed consent.
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This could be claimed by a disgruntled
patient-litigant who expected the thera-
pist to be as successful and partisan an
expert witness as he or she was a thera-
pist.

WHERE THEN SHOULD THE
LINE BE DRAWN?

As stated earlier, psychologists and
psychiatrists may appropriately testify as
treating experts (subjectto privilege, con-
fidentiality, and qualifications) without
risk of conflict on matters of the reported
history as provided by the patient, mental
status, the clinical diagnosis, the care pro-
vided to the patient and the patient’s re-
sponse to it, the patient’s prognosis, the
mood, cognitions, or behavior of the pa-
tient and any other relevant statements
that the patient made in treatment. These
matters, presented in the manner of de-
scriptive “occurrences,” and not psych-
olegal opinions, do not raise issues of
judgment, foundation or historical truth.
Therapists do not ordinarily have the req-
uisite database to testify appropriately
about psycholegal issues of causation or
capacity. These matters raise problems of
judgment, foundation, and historical truth
that are problematic for treating experts.

When faced with issues that seem to
fall between the above guideposts, it is
useful to ask whether each opinion is one
that could or should have been reached in
therapy. Thus, if the legal system did not
exist, would therapists be expected to
reach these sorts of conclusions on their
own? Would doing so ordinarily be con-
sidered an aspect of the therapy process?
Would the opinion be considered explor-
atory, tentative, and speculative, or, rather,
as an adequate basis for guiding legal
action outside of therapy? Is the therapist
generating hypotheses to facilitate treat-
ment, or is he or she reasonably scientifi-
cally certain that this opinion is accurate?
Is it based on something substantially
more than, “My patient said so?”

CONCLUSION

Psychologists, psychiatrists, and other
mental-health professionals have given
and received criticism about the use of
expert witnesses whose partisanship ap-
pears to overwhelm their professional-
ism. Engaging in conflicting therapeutic
and forensic relationships exacerbates the
danger that experts will be more con-
cerned with case outcome than the accu-




racy of their testimony. Therapists are
usually highly invested in the welfare of
their patients and rightfully concerned
that publicly offering some candid opin-
ions about their patient’s deficits could
seriously impair their patient’s trust in
them. They are often unfamiliar with the
relevant law and the psycholegal issues
raised. They are often unaware of much
of the factual information in the case, and
much of what they know comes solely
from the patient and is often uncorrobo-
rated. What they do know, they know
primarily,ifnotsolely, fromtheir patient’s
point of view. They are usually sympa-
thetic to their patient’s plight, and they
usually want their patient to prevail.

By failing to recognize the inherent
limitations of their work as therapists, as
well as the conflicting therapeutic and
forensic roles, psychologists, psychia-
trists, and other mental health profession-
als risk harm to their profession, their
patients and the courts. Although thera-
pists frequently enter the forensic arena
in their efforts to help, these efforts may
not only put therapists in ethical diffi-
culty but may also neutralize the impact
both of their testimony and their work as
therapists. Therapists need to acknowl-
edge the limits of what they can accu-
rately and reliably say on the basis of
therapeutic relationships.
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Many people who owe child support — and their employers — become
involved with Washington State’s administrative enforcement system, bur the
rules governing this system are obscure to most lawyers. This article attempts to
providea general guide for practitioners representing parents paying or receiving

THE NUTS AND BOLTS OF

(_hild Support I nforcement

In Washington State

support, or businesses facing noncompliance penalties.’

Failure to pay support is a societal problem. Judicial remedies are too slow,
cumbersome, and expensive to provide a systematic solution. Federal law
requires states to implement enforcement programs, and all states have such
programs. Although there is no federal supremacy or preemption in this field,
states must comply with federal requirements or risk losing federal funding.

hese requirements are found in Title

IV-D of the Social Security Act;
thus state enforcement agencies are known
as “IV-D agencies.” In Washington, the
agency is the Division of Child Support
(DCS) of the Department of Social and
Health Services (DSHS).? Its responsi-
bilities include processing applications
for services, locating absent parents, de-
termining support obligations, and collect-
ing, distributing and recording payments.

ANATOMY OF A CASE

DCS may accept referrals from
caregivers, welfare agencies, courts, or
other IV-D agencies.’ Each new case is
assigned a “D” number that should be
used when communicating with agency
staff to facilitate retrieval of computer-
ized case information.

The caregiver” is the primary source of
information to identify and locate the
responsible parent. If a support order ex-
ists, DCS will enforce it. Otherwise, the
agency determines the obligation. No-
tices demanding money must be served
personally or by certified mail, return
receipt requested; most others are sent by
regular mail.

Once an order exists, if the responsible
parent fails to pay as directed, DCS may

26  Washington State Bar News  October

collect the support by withholding from
wages, intercepting income tax refunds,
seizing bank accounts and enforcing liens
against property. The payee is notified of
collections, distributions and debt calcu-
lations. When the obligation is paid and
the child is no longer dependent, or if the
obligorcannot be located, DCS may close
the case.”

A support enforcement officer (SEQO)
does the initial work on a case. SEQOs are
very busy and have limited discretion, so
substantial disputes should be appealed
to establish contact with a claims officer,
an attorney possessing settlement author-
ity within agency guidelines. If the issue
is not resolved at this level, an indepen-
dent administrative law judge (ALJ) will
conduct an informal de novo hearing.

The ALJI’s decision may be appealed
to a DSHS review judge, who is autho-
rized to rewrite the decision within
agency-defined review standards.® The
Review Judge’s decision is final with
respect to DCS, but other parties may
seek judicial review.

DUTY OF SUPPORT

The substantive duty enforceable un-
der RCW 74.20A.055, DCS’s jurisdic-
tional statute, is codified at RCW

1997

26.16.205, which is
part of Washing-
ton’s community
property act and, by
its terms, applies
only to married per-
sons. Itis debatable
whether ornot DCS
may enforce com-
mon law and other
statutes.” In any
event, DCS’s en-
forcement authority
was extended to un-
married parents on
equal-protection grounds by decisions of
review judges and later by statute.® The
obligation is based upon the relationship
between a “responsible parent” and a “de-
pendent child” as defined in RCW
74.20A.020. Unless DCS is enforcing a
court order, an obligor may show (s)he is
not a “responsible parent” as a complete
defense.’

DCS cannot determine paternity but a
presumptive father has the burden of ini-
tiating a paternity proceeding in court.'° If
the parents are unmarried, a paternity
acknowledgment is sought. If it is not
given, DCS will refer the case to the
prosecuting attorney for paternity estab-
lishment. Beginning July 1, 1997, an ac-




knowledgment must be retracted within
60 days, or it becomes conclusive and
difficult to set aside."

Washington imposes responsibility on
“custodial” stepparents. This qualifica-
tion comes from Van Dyke v. Thompson,
95 Wn.2d 726, 630 P.2d 420 (1980),
which held that wages of the obligor’s

spouse may not be garnished absent an in
loco parentis relationship. The test for
this relationship is stated in Groves v.
DSHS, 42 Wn. App. 84, 709 P.2d 1213
(1985). The ALJ may make this finding
because it is not a paternity determina-
tion. A stepparent’s liability is personal
and continues until dissolution unless ter-
minated by a superior court."

Liability for current and future (but not
past) support terminates upon majority or
emancipation except for children over

age 18 attending secondary school and
expected to graduate by age 19."

ESTABLISHING THE OBLIGATION

DCS cannot modify a court order but
may recalculate support under an adjust-
ment clause unless a party elects to pro-
ceed in superior court."
DCS has full authority
to determine a support
obligationinthe absence
of a court order estab-
lishing a “set or deter-
minable” amount or ex-
pressly relieving the re-
sponsible parent of an
obligation with respect
to the parent from whom
support is sought.’ If
this were not so, a large
percentage of cases
would be unenforceable
and the goal of universal
enforcement unattain-
able. A DCS order has
the same force and ef-
fect as a court order, but
is superseded by a sub-
sequent court order to
the extentinconsistent.'

The SEO usually ap-
plies the Washington
State Child Support
Schedule (WSCSS) to
either employer quar-
terly tax reports that are
several months old or to
the WSCSS median in-
come table. This proce-
dure may not be exact,
but it provides a default
obligation which DCS
can enforce lacking ac-
tual information. Appealing a notice based
on less income than actually earned will
result in a higher obligation if the claims
officer amends the notice, unless the re-
sponsible parent establishes defenses or
deviations. RCW 26.19.065(2) imposes a
minimum obligation of $25 per month,
but a federal court decision requires DCS
to reduce or waive this amount where itis
inequitable."’

DCS establishes the obligation by serv-
ing a “Notice and Finding of Financial

Responsibility” (NFFR) upon the respon-
sible parent, who has the burden of ob-
jecting and showing cause.'® When achild
isreceiving public assistance in this state,
DCS must notify the obligor within 60
days, or forfeit collection for periods dur-
ing which it failed to make reasonable
efforts to locate the obligor parent."

The objection need not be in writing.*
Objecting within 20 days stays enforce-
ment pending settlement with the claims
officer or the ALJ’s decision. An obligor
may object within one year without show-
ing good cause, but collection continues
and no money will be refunded (although
the ALJ may reduce the uncollected debt.)
After one vear, the ALJ must dismiss
unless “good cause” is shown, which
means a “substantial reason or legal jus-
tification for delay, including the grounds
enumerated in Civil Rule 60,” which in-
cludes mistake, inadvertence or excus-
able neglect.” The ALJ will consider
whether the obligor evaded the obliga-
tion or was hindered by illiteracy, illness
or impairment. Substance abuse has been
accepted as sufficient excuse where the
obligor is now rehabilitated, wants to put
his or her affairs in order, and intends to
be responsible for the obligation. If good
cause is not granted, the obligor may
request a Conference Board (infra).

A notice that becomes final for lack of
objection is a judgment. Thereafter, each
month’s support is vested when due and
may not be retroactively modified, ex-
cept a court may equitably mitigate ac-
crued claims where it will not work injus-
tice upon the caregiver or child. Hartman
v. Smith, 100 Wn.2d 766, 674 P.2d 176
(1984). A DCS Conference Board can do
the same thing at less expense.

An obligation determined by DCS or
other IV-D agency may be prospectively
modified at any time based on a material
change of circumstances, effective no ear-
lier than the date of the petition.*

HEARINGS

A hearing before the ALJ is an adjudi-
cative proceeding under RCW 34.05 en-
joyed as a matter of right; it is intended to
satisfy due process, and it produces an
appealable decision. ALJs, however, have
only the authority conferred by statute or

bg 1.7 & & Wittenbcrger
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rule and lack general equity power. But
the rules provide some important equity
defenses, notably equitable estoppel.®
Generally, a right of hearing exists with
respect to obligations and debts, but not
collection. Hearing rights may be lost to
untimeliness.

The “show cause™ nature of hearings to
determine support obligations places all
of the burdens on the responsible parent,
and DCS need not prove anything. The
standard for burden of proof is prepon-
derance of the evidence.

The obligor is a party in any hearing
todetermine how much (s)he owes, but
lacks standing as to distribution issues.
DSHS is a party if there is any subro-
gated child support at issue. In all other
cases, the claims officer represents the
public’s interest in assuring that chil-
dren are adequately supported and in

maintaining “the integrity and proper
application of the process.” As such, the
claims officer is not an agent or represen-
tative of the caregiver or child.** The
caregiver appears in a fiduciary capacity
for the child, but may also be a party in his
or her own right. Historically, where all
the support at issue was subrogated or
assigned, caregivers were not given party
status. The policy now is to treat them as
parties in all cases with full rights to
argue, present evidence and cross-exam-
ine witnesses (n.17 supra).

The obligor may assert any of the de-
fenses specified in WAC 388-11-065. An
allegation that the caregiver fraudulently
received public assistance will not be
entertained. DCS will not enforce current
support while the obligor resides with the
child for purposes other than visitation
regardless of any order.”

In most hearings, the obligor simply
wants the obligation to reflect his or her
actual income. A practical difficulty is
that many people do not keep records and
provide only vague testimony. The ALJis
entitled to believe such evidence and to
estimate income. When determining sup-
port for several years of variable income,
averaging saves time and avoids an ex-
cessive number of worksheets. If the in-
come fluctuations were extreme, e. g. high
earnings interspersed with periods of un-
employment, separate worksheets should
be used. The ALJ also determines allow-
able credits under WAC 388-11-015.
Credits denied under this rule may be
sought in a Conference Board.

It is emphasized that this hearing is
fundamentally different from a superior
court proceeding in that rules specify who
gets a hearing, what issues may be raised,
and what relief may be granted. For ex-
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ample, the ALJ cannot award
attorney fees, enforce subpoe-
nas or impose CR 11 sanc-
tions. Although courts have
general jurisdiction over sup-
port issues, a statute may re-
quire timely election of the judi-
cial remedy, failing which the ad-
ministrative process must be exhausted
prior to judicial review.

CONFERENCE BOARDS

When the ALJ declines jurisdiction,
recourse may exist through a Conference
Board under WAC 388-14-385, an infor-
mal grievance procedure which never-
theless can resolve substantial issues in-
cluding deferring collection and compro-
mising debts. It may be requested at any
time; it is discretionary and equitable.
There is no appeal from a Conference
Board.

PROPERTY INTERESTS AND
AGREEMENTS
Supportisthe child’s property received

in trust by the caregiver for the child’s
benefit. Hartman v. Smith, supra. The

caregiver, therefore, lacks
power to waive or compro-
mise support. Offsets are
not permitted because a par-
ent cannot use the child’s
property to satisfy the parent’s
debt. A further reason is that
the support may be assigned or
subrogated. Instead, the obligor should
requestenforcement against the other par-
ent.

When DSHS or another state’s welfare
agency provides public assistance to a
child, the child support is subrogated to
the agency during the period of assis-
tance, up to the amount expended.?® The
recipient also is required to assign past
support, which is used to reimburse
DSHS.* Such a subrogation or assign-
ment transfers property rights and makes
DCS a party in proceedings to determine
the amount or distribution of support.
This should not be confused with an as-
signment for collection purposes only.

DCS does notrecognize informal agree-
ments between parents; WAC 388-11-
150 requires agreements to be with DCS.
Although the Hartman case indicates past
support that reimburses the caregiver is
his or her property, a collection assign-

ment will subject such support to this
requirement. Caregivers, however, may
challenge agreements between obligors
and DCS.* Agreements must comply with
support formulas established by law.

COLLECTION

DCS’s collection authority is discre-
tionary, and neither the obligor nor payee
may raise this issue in administrative fo-
rums. Remedies may, however, be avail-
able through a Conference Board or judi-
cial review under RCW 74.20A.200.

DCS initiates wage-withholding by
serving the employer with a Payroll De-
duction Notice (PDN) or an Order to
Withhold and Deliver (OWD). The PDN,
a recent innovation, is more efficient for
this purpose, and OWDs are now mainly
used to reach other types of property.
Either notice has priority over any other
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Wage-withholding is the most effec-
five, mostwidely used, and feastcostly
method of collecting support: As the
program’s cffectiveness depends
heavily on employers’ cooperation,
noncompliance 1s penalized.

garnishment or attachment, as does an
assignment of earnings.”

DCS may reduce payment schedules
because of hardship.”” If DCS or the sup-
port order directs payment to the Wash-
ington State Support Registry (WSSR),
payments will not be credited unless made
to the registry, with rare exceptions.™

A joint owner of a bank account seized
by DCS may request a hearing.® The
burden of tracing is upon the claimant,
and a claim that the funds at issue did not
belong to the support debtor must be
well-documented because of the risk of
collusion.

Support debts are not dischargeable in
bankruptcy, but they are subject to a stat-
ute of limitations. DCS will not agree to
payment schedules resulting in loss of
support, according to the statute.*

DISTRIBUTION

Distribution priorities are specified in
WAC 388-14-270 through WAC 388-
14-274. These rules also specify the allo-
cation of support received from an obli-
gor owing multiple obligations.

Current support is paid before back
debt, and the caregiver is paid before
DSHS where the debt is partially as-
signed or subrogated. DCS allocates such
a debt by comparing total public assis-
tance payments with total support collec-
tions, which is called a “Total vs. Total”
comparison. This may be appealed by a
caregiver to a Conference Board.*

Support distributed in error, or based
on dishonored checks or refunded collec-
tions, is recovered from the distributee
unless barred by equitable estoppel.*

RETAINED SUPPORT

DCS may recover support money from
the possession of third parties through
administrative procedures, i.e. the claim
need not be reduced to judgment. A de-
mand must be served and the alleged
possessor is entitled to a hearing.*® Addi-
tionally, public assistance may be sus-

pended if a caregiver
fails to remit subro-
gated orassigned sup-
portreceived directly
from the obligor.”’

EMPLOYER
NONCOMPLIANCE |

Wage-withholding
is the most effective,
most widely used, and least costly method
of collecting support. As the program’s
effectiveness depends heavily onemploy-
ers’ cooperation, noncompliance is pe-
nalized. If DCS or another IV-D agency
serves an employer with a withholding
order or wage assignment, failure to com-
ply or answer will render the employer
liable for any amounts that should have
been withheld. Additionally, employers
may be fined for failing to timely remit
payments, provide information, or report
hires.*

Some employers discard the PDN when
the obligor leaves employment, a mistake
often leading to noncompliance. The
employer must retain a PDN for one year
and automatically resume withholding if
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the obligor returns within that time. After
one year, DCS must serve the employer
with a new PDN. An employer receiving
aPDN forapersonno longeremployed or
never employed nevertheless must an-
swer. This is the only way DCS knows it
has not located the obligor.

When anemployer receives a Notice of
Noncompliance (NNC), counsel should
check two possibilities. First, incomplete
service of a PDN or OWD is a potential
defense; but the review office interprets
Marriage of McLean, 132 Wn.2d 301,
937 P.2d 602 (1997), as holding that
actual delivery is not required. This issue
is unsettled and should be thoroughly
briefed with more focus on due process
than on the agency authority of the em-
ployee who received the instrument (in
some cases the obligor). Second, an em-
ployer may realize a large reduction of
liability by showing from payroll records
what amounts should have been withheld
(as the NNC typically demands the
obligor’s entire debt.)

RECIPROCITY

The Full Faith and Credit Clause of the
U.S. Constitution and international trea-
ties require recognition of foreign sup-

port orders, and statutes require DCS to
cooperate with other jurisdictions.”” DCS,
therefore, enforces support, information
requests and withholding orders for other
jurisdictions when the obligor is present
in this state.* Today, court proceedings
under reciprocal statutes are rare, and
most referrals are informal transmittals
by IV-D agencies.

If no order is received, DCS will deter-
mine the obligation under Washington
law and may exceed the amount requested
by the initiating jurisdiction. The respon-
sible parent is entitled to application of
the laws of other jurisdictions in which
(s)he resided during the relevant period.*!

DCS negotiates with tribal governments
foraccess to tribal courts or processes and
seeks the voluntary cooperation of tribal
employers. In this context, the support of
dependents is significantly influenced by
culture and tradition. DCS would not in-
tentionally serve a tribal employer with a
NNC. If this occurs, the tribal liaison
officer of the issuing office should be
contacted.*

1997 LEGISLATION

This year the Legislature authorized
license suspensions, streamlined recipro-

—_——
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cal procedures, and revised paternity rules
in response to new federal requirements.
Nearly 100 sections in 70 chapters of
RCW were amended. Practitioners using
older RCW materials should check the
1997 Session Laws, ch. 58, § 801 et seq.,
for current wordings. A major rewrite of
WAC 388-14 was adopted at WSR 97-
13-092 (Permanent Rules p. 40), and pub-
lished in WSR 97-15, (Permanent Rules
pp. 1-21). Support enforcement is an
evolving program in which statutes and
rules change frequently. It is therefore
always wise to check for recent revisions.

ENDNOTES

! For more detail see chapter 28 of the
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* This article follows the practice of Wash-
ington courts in using the term “caregiver” in
place of “custodian.” See Marriage of
McLean, 132 Wn.2d 301, 303, 937 P.2d 602
(1997).

*WAC 388-14-420.

" WAC 388-08-466 (WSR 96-20-010, Per-
manent Rules, p. 4).

7 See e.g. RCW 74.20A.057 and RCW
26.26.020.

§ RCW 74.20A.056.

' WAC 388-11-065(1)(c).

WTaylorv. Morris, 88 Wn.2d 586, 564 P.2d
795 (1977); see RCW 26.26.040, and note
that RCW 74.20A.055(5)(b) was repealed by
1997 Wash. Laws, ch. 58, § 940.

" RCW 26.26.040(1)(e) as amended by
1997 Wash. Laws, ch. 58, § 938.

12 Harmon v. DSHS, 83 Wn. App. 596, 922
P.2d 201 (1996), disapproving Marriage of
Farrell, 67T Wn.App.361,835P.2d 267 (1992).

B WAC 388-11-011(11).

4 RCW 26.23.110 and WAC 388-14-415.

5 RCW 74.20A.055(1) and RCW
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74.20A.020(5).

'" RCW 74.20A.055(7); DSHS v. Handy,
62 Wn.App. 105, 813 P.2d 610 (1991).

TN.R. v. Soliz, U.S. District Court, District
of Western Washington, No. C93-5338B,
February 7, 1994, implemented by WAC 388-
11-205(9).

B RCW 74.20A.055(1).

Y RCW 74.20A.055(2) and WAC 388-11-
045. The purpose of this rule is to protect
obligors from accruing onerous debts as a
result of agency inaction.

WAC 388-14-500.

2 RCW 74.20A.055(4); WAC 388-11-
011(13).

2 RCW 74.20A.059 and WAC 388-11-
140.

2 WAC 388-11-067.

# RCW 74.20.057; see also RCW
26.21.265(3).

3 WAC 388-11-155(3). This rule abates
enforcement, not the obligation, which re-
mains collectible in court. See Schaefer v.
Schafer, 95 Wn.2d 78, 621 P.2d 721 (1980).

2 RCW 74.20.330 and RCW 74.20A.030.

7 RCW 74.20A.320 and WAC 388-14-

200.

* WAC 388-11-430 and WAC 388-14-
445.

= RCW 26.23.060(4), RCW

74.20A.080(12), and RCW 74.20A.240.

0 RCW 74.20A.160 and WAC 388-14-
385(12); see also WAC 388-14-395.

I RCW 26.23.050(9).

2 WAC 388-14-390(4).

%11 USC § 523(5); RCW 4.16.020(3) and
RCW 6.17.020.

#WAC 388-14-276(3).

3 WAC 388-14-272; WAC 388-11-067.

% RCW 74.20A.270, RCW 74.20A.275,
and WAC 388-13.

T WAC 388-14-200(6), (10)(b), (14).

BRCW 26.18.110, RCW 26.21.456, RCW
26.23.040, RCW 26.23.090, RCW
74.20A.100, and RCW 74.20A.350.

¥ See the Uniform Interstate Family Sup-
port Act (RCW 26.21); procedures for recon-
ciling conflicting orders are detailed in RCW
26.21.135.

WRCW 26.21.450; RCW 74.20.040(3) and
WAC 388-14-260.

H# RCW 74.20A.057.

2 For a discussion of issues related to col-
lecting supportin tribal jurisdictions, See Note,
“Beyond Jurisdictional Midrash: Toward a
Human Solution to Title I'V-D Child Support
Enforcement Problems Across Indian Coun-
try Borders,” 33 Ariz. L. Rev. 337 (1991).

Don Wittenberger is a WSBA member
and former Administrative Law Judge.




State Par [Tighlights

HARWICK RECEIVES NABE RECOGNITION

WSBA Executive Director Dennis P. Harwick receives an
award from the National Association of Bar Executives at
the group's annual meeting luncheon in San Francisco in
August, in recognition of his year as NABE president.
Keith Birkes, incoming NABE president and executive
director of the Missouri State Bar, presented the award.

APPOINTMENT TO THE COMMISSION ON
JUuDICIAL CONDUCT

7—h€ WSBA Board of Governors will be appoint-
ing an alternate for one of its representatives on the
Commission on Judicial Conduct. Each lawyer
member on the Commission has an alternate to serve
when the regular member is recused.

The Commission receives, investigates, and hears
allegations of judicial misconduct in accordance with
its goal to maintain confidence and integrity in the
judicial system. The Commission consists of 11
members who serve four-year terms: six non-lawyer
citizens, three judges and two lawyers. Meetings are
held every other month. This position requires a
significant commitment of time and interest as the
members spend about 10 hours a month on Com-
mission work.

Members interested in this appointment should
contact their Governor or write to the Executive

Director at the Bar office by October 14.
Lawyers outside the Seattle area are especially
encouraged to participate.

FALL INTERNATIONAL LAW INSTITUTE

7;1e WSBA International Practice Section
and the Washington Society of Certified
Public Accountants are co-sponsoring the Fall
International Law Institute on October 21 at
the Washington Athletic Club in downtown
Seattle. The Institute has 7 CLE credits pend-
ing.

The speakers are experienced attorneys and
accountants who will provide an in-depth
analysis of legal and tax issues involving
international business transactions.

Topics include: Trade Finance, Transfer
Pricing, Treaties, Foreign Exchange, Customs,
Protecting Intellectual Property Overseas,
Alternative Dispute Resolution, State and
Local Taxation, Federal Taxation, and Negotiating
and Drafting International Agreements/Joint
Ventures.

SIX PROGRAMS RECEIVE DSHS GRANTS
FOR DOMESTIC VIOLENCE SERVICES

Tl:le State Department of Social and Health
Services recently awarded contracts to six Washing-
ton programs to provide legal services for victims of
domestic violence.

Eastside Legal Assistance Program, LAW Advo-
cates, North Columbia Community Action Center,
Northwest Justice Project, Snohomish County Legal
Services, and the Spokane County Volunteer Law-
yers Program each will receive between $35,000 and
$65,000 to provide information, assistance and
representation to victims of domestic violence. This
money is made available as a result of the Victims of
Crime Act.
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HIGHLIGHTS continued

TRAINING FOR CHILDREN’S
SS| PRO BoNO PANEL

[n 1996,

Congress made
dramatic
changes in the
Social Security
regulations
which have
resulted or will
result in thou-
sands of dis-
abled children
losing their SSI
(Supplemental
Security Income) benefits. It is estimated that as
many as 1,700 children in Washington state may
receive termination notices. As a result, the Wash-
ington State Access to Justice Network has estab-
lished a statewide Children’s SSI Pro Bono Panel.

On September 10, nearly 100 lawyers attended a
special seminar regarding the recent changes to
children’s disability benefits. In return for this free
training and CLE credits, each lawyer agreed to join
the Children’s SSI Pro Bono Panel, and to accept at
least one children’s SSI case.

This seminar was coordinated by Columbia Legal
Services, Northwest Justice Project, National Organi-
zation of Social Security Claims Representatives
(NOSSCR), National Center for Youth Law, and the
Washington State Bar Association. Trainers were
Peter H.D. McKee of Theiler Douglas Drachler &
McKee, and Alice Bussiere and Chris Palamountain
of the National Center for Youth Law in San Fran-
cisco. McKee led the group in singing the “Social
Security Lament,” an original song which he devel-
oped as a tool for teaching the complex area of Social
Security Disability law.

The program was videotaped. Copies of the
videotape will be made available to local legal
services and volunteer attorney legal services
providers for local or regional training seminars or
self-study by volunteer attorneys. Members of
NOSCCR have volunteered to mentor pro bono
attorneys unfamiliar with Social Security law and
procedure and the new SSI Children’s regulations,
and provide assistance at local or regional training
events.

Please contact Yvette War Bonnet at Columbia
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Legal Services (425-259-3421 ext. 203) or Joan
Fairbanks at the Washington State Bar Association
(206-727-8282) if you are interested in learning more
about the Children’s SSI Pro Bono Panel.

DE Novo WINS ABA AWARD

De Nowo, the official publication of the Washing-
ton Young Lawyers Division (WYLD), took second
place in the newsletter competition for the American
Bar Association-Young Lawyers Division 1996-97
Awards of Achievement.

Entries were judged on a number of criteria,
including overall design, writing and article selec-
tion. First place was awarded to the Maryland
Young Lawyers and Virginia Young Lawyers
received an honorable mention. The WYLD presi-
dent will receive a plaque in recognition of De
Novo's achievement.

De Nowo is a bi-monthly publication reporting on
issues and topics of interest to members of the
Young Lawyers Division. The publication is staffed
by Editor Evan L. Loeffler of Harrison, Benis &
Spence, LLP, in Seattle, and Managing Editor Stella
J. Edens of Rettig, Osborne, Forgette, O'Donnell, Iller
& Adamson, LLP, in Kennewick.

ABA AWARDS, MEETINGS

ABA Litigation Section John Minor Wisdon and
Professionalism Awards — Nominations accepted
through October 15: Presented annually to lawyers
who make the legal system accessible to the poor,
disenfranchised and other underrepresented groups.
These awards recognize outstanding contributions
made by lawyers — from career public interest
lawyers to large firm lawyers, solo practitioners and

corporate lawyers. The

awards are presented at the
Section's Annual Meeting
on April 22-25, 1998.
For a nomination packet
or additional information,
contact Kelly Sheridan,
American Bar Association,
750 N. Lake Shore Dr.,
Chicago, IL 60611, (312) 988-
5665, or e-mail:
sheridan@staff.abanet.org.




1998 ABA/West Group Partnership Awards —
Applications accepted through October 22. The ABA
Partnership Awards are presented to bar organiza-
tions, court agencies and other law-related groups
which, through noteworthy partnership efforts, have
produced outstanding programs which promote
greater understanding of the justice system and
enhance the legal profession's service to both clients
and their communities. The awards, which include
cash grants of up to $3,000, will be presented at the
ABA Midyear Meeting in January 1998 in Nashville.

Contact Roseanne T. Lucianek at (312) 988-5344 for
more information.

Sixth Annual ABA Leadership Forum — This
forum provides bar leaders with a rare opportunity
for indepth discussion with 1997-98 ABA President
Jerome Shestak and other ABA officials. This year's
forum will focus on two crucial legal issues: inde-
pendence of the judiciary and professionalism. The
conference will be November 14-16 at the Hyatt
Regency in New Orleans. For more information, call
Janet Jackson at (312) 988-6117.

1998 ABA Pro Bono Conference — March 26-28,
1998, in Asheville, North Carolina. Call Dorothy
Jackson at (312) 988-5766 for more information.
Registration brochures will be available in Novem-
ber.

UsURY RATE

7;1e average coupon equivalent yield from the
first auction of 26-week treasury bills in September
1997 is 5.35%. The maximum allowable interest rate
permissible for October 1997 is therefore 12%.
Compilations of the average coupon equivalent
yields from past auctions of 26-week treasury bills
and past maximum interest rates of the past 10 years
appear on page 32 of the June 1997 Bar News, and in
the online edition of the Bar News at http://
www.wsba.org.

CORRECTION

[ n our September 1997 issue, we neglected to
credit our esteemed general counsel, Robert "Flash"
Welden, for his photo of Tom Chambers and Mary

Fairhurst in clown garb in the President's Column.
He also took the Access to Justice Conference photos
in the August FYI. We really, really apologize for the
oversight.

How Do | ORDER .. . ?

]’t seems as if every time of the year is the busy

season for our order fulfillment department (cur-
rently consisting of one person). As the end of the
year approaches, members begin remembering that
they still have a few mandatory CLE credits to get
done before their reporting period.

Our order processor starts her day with 30-40
phone calls to return. In addition to processing
orders for section and admissions materials, Citizen
Rights Pamphlets and Resources, she fills about 150

continued on next page
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HIGHLIGHTS continued

LAWTALK: TELEVISION PROGRAMMING
FOR THE COMMON PERSON

by Patrick Palace

] n an effort to meet the growing demand for legal

services for low- and middle-income people who
cannot afford a lawyer and are locked out of the
courthouse, the Washington State Young Lawyers
Division, members of the Pierce County Young
Lawyers and Olympia Young Lawyers formed a
committee for the purposes of creating a television
program to provide the general public with straight
legal talk about issues that affect a broad base of
society.

Patrick A. Palace, the chair of the LawTalk com-
mittee, applied for an American Bar Association
Public Service subgrant in late 1996. The ABA
subsequently awarded LawTalk funds to produce a
series of television programs. The Washington State
Young Lawyers Division then provided additional
funds to complete the budget. The committee is
comprised of Gina Auter, John Casey, Melissa
Denton, Patrick Palace and John Wilson.

After six months of planning, two programs were
produced in the Pierce County TCI studios. The first
show discussed family law issues, and the second
show addressed sexual harassment in the work
place.

Both of these programs aired on TCI Channel 29
from July 21 through September 21, 1997.

The LawTalk committee is currently in the process
of distributing the shows to other television channels
across the state. LawTalk should be fully syndicated
across Washington State and shown in 10 cities
before the end of the year.

On October 22, 1997, two new programs will be
produced. These programs will be dedicated to
informing people of their rights and remedies 1)
when they are injured on the job and 2) if they are
victims of domestic violence. These shows will also
be aired statewide.

The goal of LawTalk has to been to help those
citizens of our state who do not feel they can afford
or obtain legal representation. The LawTalk pro-
gram was therefore designed to help disseminate
valuable legal information to meet the public
demand and at the same time enhance the percep-
tion of attorneys and the public services they per-
form. LawTalk disseminates information to the
general public, particularly to those people who are
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not privy to legal information or resources and to
help them obtain necessary assistance. In short, it
has been and will remain the goal of LawTalk to
enlighten and empower its viewers through clear,
concise and practical legal advice and information,
and at the same time underscore the point that
lawyers are public servants and professionals
dedicated to the services of their clients and commu-
nity.

Thanks go to the LawTalk committee members
and also to the presenters in the first two television
programs. These presenters include: Superior Court
Judge Marywave Van Deren; Thurston County
Prosecutor Allen Tom; Tacoma lawyers Ed
Loughrey and Virginia DeCosta; Heriberto Ruiz,
Acting Director of Special Programs for the Human
Rights Commission; and Debra Stednick, Vice
President of Human Resources for the Ackerley
Group.

Those interested in participating in the LawTalk
program may contact Patrick A. Palace at 627-3883
or e-mail LawTalk at LAWTALKTV@aol.com.

Ordering — continued from previous page

CLE book and tape orders a week. Here's a few
handy guidelines to make things smoother for you
and her:

If you call before dropping by the office, we can
have your order ready for you. Only deskbooks are
kept on hand. Orders take approximately two weeks
to fill and will be mailed to you. If you would like to
pick up your order, indicate so on your order form
or in a letter to us and we will call you when it's
ready. Books related to a particular CLE are often
listed, and can be ordered, on the seminar brochure.

A CLE Source catalog of all books and tapes is
available by asking.
Orders for CLE materi-
als can be paid by VISA
or MasterCard, and you
can fax us your order at
(206) 727-8320 (every-
thing else must be paid for
in advance by check). If
you signed up for but did
not attend a CLE, a
coursebook will be mailed to
you automatically.

Call the Order Fulfillment
Clerk at (206) 733-5918.




DISCIPLINARY NOTICE

DISBARRED

Island County lawyer Patrick Joseph
Flannigan (WSBA #9053, admitted 1979)
was disbarred by the Washington Su-
preme Court effective June 24, 1997.
Flannigan also was ordered to pay restitu-
tion in the amount of $103,436.23, pursu-
antto RLD 5.3, and costs and expenses in
the amount of $6,759.41, pursuanttoRLD
5.7. The Order of Disbarment was en-
tered after adefault hearing and was based
upon the hearing officer’s findings and
conclusions that Flannigan committed 24
counts of ethical misconduct. The hear-
ing officer’s recommendations of disbar-
ment and restitution were approved by
the Disciplinary Board. The discipline is
based upon Flannigan’s continued prac-
tice of law while suspended, neglect of
seven client matters, misrepresentation
to clients about the status of their cases,
entering into business dealings with an
elderly client, misappropriation of a
client’s retirement funds held in trust, and
abandonment of his practice without
proper protection for his clients.

Flannigan was suspended for nonpay-
ment of dues on June 2, 1995. In 1995,
prior to his suspension, Flannigan ac-
cepted funds from five clients but did not
complete routine probate, trust and real
estate legal services. After October 1995,
Flannigan failed to return calls orkeep his

WITHDRAWAL OF
FORMAL OPINION 19 (1952)

The Board of Governors, at its June 20,
1997 meeting, unanimously approved the
recommendation of the Rules of Profes-
sional Conduct Committee that Formal
Opinion 19 on an attorney’s use of a
predecessor’s name be withdrawn. Doug
Tuffley, chair of the RPC Committee,
reported to the Board that the Committee’s
recommendation was based on the fact
that the initial portion of Formal Opinion

clients apprised of the status of their cases.
In another matter, a trust of $99,352.52
was established with Flannigan as trustee,
for the benefit and retirement of an older
woman. Flanniganrepeatedly violated the
terms of the trust by invading the trust
principal without prior authorization of
the trustor. Within months, he made un-
authorized loans to himself in the amount
of $22,575.65. Flannigan did not keep
accurate records and made misrepresen-
tations to hide these disbursals. The ben-
eficiary of the trust was injured by the
removal of funds from her trust account.
Flannigan left the beneficiary without
any trustee for the trust, without an ac-
counting of the trust’s monies, and with-
out documentation to establish or allow
collection of outstanding loans from the
trust’s funds.

After failing to pay his annual lawyer
licensing fees, Flannigan accepted at least
$15.000 in fees from three different cli-
ents. After his suspension, he failed to
inform existing clients of his suspension
and continued to accept legal fees and
promise legal services until December
22,1995, when he disappeared. He aban-
doned his practice without taking steps to
protect any of his clients’ interests and
leaving 22 boxes of client files behind.
RLD 8.6 custodians were appointed to
disburse 121 active client files and re-
view over 15 boxes of closed files to
remove and return to clients their original
documents. Flannigan’s actions violated
Rules of Professional Conduct 1.1, 1.3,
1.4, 1.5, 1.7(a) & (b), 1.8(a), 1.14(b)(3),

1 NEw ETHICS OPINION,
2 WITHDRAWN

19, which states that a law practice may
not be sold, conflicts with Formal Opin-
ion 192 (1996) on the sale of a law prac-
tice. Formal Opinion 192 is published in
the Resources directory, or contact Rick
Augastino at (206) 727-8252 to receive a
copy of the opinion.

WITHDRAWAL OF INFORMAL
OPINION 91-2 AND PUBLICATION
OF INFORMAL OPINION 97-1

At its March 21, 1997, meeting, the

October 1997

1.15(a), 5.5(a), and 8.4(b), (c) & (d), and
Rules For Lawyer Discipline 1.1(c), (i),
(j) and (1).

The hearing officer was Ernest A.
Bentley, Jr. of Bellingham. Respondent
did not appear for the hearing. The Bar
Association was represented by Disci-
plinary Counsel Bernadette Janét.

For a complete copy of any disciplin-
ary decision, call the Washington State
Disciplinary Board at (206) 727-8280
leaving the case name and your address.

NONDISCIPLINARY
NoOTICE

INTERIM SUSPENSION

Tacoma lawyer Michael Sean
McAllister (WSBA #22279, admitted
1992) was ordered suspended from the
practice of law pending the outcome of
disciplinary proceedings, by Supreme
Court order entered July 22, 1997. Joy
McLean represented the Bar Associa-
tion.

Seattle lawyer Michael B. Markham
(WSBA #11388, admitted 1980) was or-
dered suspended from the practice of law
pending the outcome of disciplinary pro-
ceedings by Supreme Court order entered
August 5, 1997.

Interim suspension is pursuant to RLD
3.1 and is not a disciplinary sanction.

RPC Committee withdrew Published In-
formal Opinion 91-2 “Use of Testimoni-
als and Specific Results in Advertising,”
and approved and voted to publish Infor-
mal Opinion 97-1, “Use of Testimonials
and Specific Results in Advertising.”
These advertising issues have been be-
fore the RPC Committee repeatedly. In-
formal Opinion 91-2 took the position
that an advertisement containing specific
results could not comply with RPC 7.1(b)
because of the potential for misleading
legal consumers. By contrast, Informal
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ETHIcs and the Law

Opinion 97-1 takes the position that spe-
cific results in advertising may comply
with RPC 7.1(b) if they are factually
accurate and include an appropriate dis-
claimer. See, Peel v. Attorney Registra-
tion and Disciplinary Commission, 110
S.Ct.2281,2292-2293 (1980); Zauderer
v. Ohio Disciplinary Counsel, 105
S.Ct.2265,2282 (1985).

While the RPC Committee cannot is-
sue an opinion on the ethical propriety of
specific individual advertising programs,
general ethics questions regarding adver-

tising or other issues may be directed to
Cathy Blinka, WSBA Professional Re-
sponsibility Counsel. Ethics Line: (206)
727-8284, fax: (206) 727-8320, e-mail:
license @ wsba.org.

INFORMAL OPINION 97-1:
Use oF TESTIMONIALS AND
SPECIFIC RESULTS IN ADVERTISING

Rule 7.1 of the Rules of Professional
Conduct provides: A lawyer shall not
make a false or misleading communica-

Make Your Family Law Cases Easier!

Forms+Plus™ Software

Easily Produce All of the Mandatory Family Law Forms
The easy and accurate way to produce all of the most current mandatory family law
forms developed by the Pattern Forms Committee. With Forms+Plus™, select a
pleading form from a handy menu. That form instantly appears on your computer
screen and is already filled in with your client's information. State's forms are easily
modified by typing right into the form or with text from any word processing
document to create your own modified forms. As you add more client informa-
tion, any other form requiring that same information automatically is filled in.

Integrates SupportCalc™ data!

SupportCalc™ Software

Proven Accuracy For Calculating Child Support
1,000 family law attorneys already save time using SupportCalc™ to make impor-
tant decisions with their clients instead of bending over complicated forms, sched-
ules, tables and calculators. SupportCalc™ lets you practice law... not accounting.
SupportCalc™ includes the most current L.R.S. Tax Tables.

Instant and Accurate Financial Declarations
With SupportCalc™/FD

SupportCalc™ has been made even better. Now you can produce the mandatory
Financial Declaration accurately and efficiently. The Financial Declaration
requires totals and subtotals - exposing you to math errors and oversights, unless you
let SupportCalc™/FD do the work for you. Gives your Financial Declaration the
same credibility as your Child Support Worksheets.

ORDER TODAY -- SHIPPED TODAY!
We will immediately ship you the software which is the standard for Family
Law cases. Legal+Plus software is proven in thousands of cases since 1988.
Easily produce accurate and correct Mandatory Family Law Forms, Child
Support Worksheets and Financial Declarations NOW!

CALL TODAY For Free Information or Demonstration!

(206) 286-3600 (Seattle area)
1-800-637-1260 (toll-free)

30-DAY MONEY BACK GUARANTEE

LEGAL+PLUS SOFTWARE GROUP. INC.

P.O. Box 9759, Seattle, WA 98109
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tion about the lawyer or the lawyer’s
services. A communication is false or
misleading if it *** (b) Is likely to create
an unjustified expectation about results
the lawyer can achieve...***

The Rules of Professional Conduct
Committee recently had occasion to re-
view an advertisement for a lawyer’s ser-
vices which cited specific jury verdicts
and other results the lawyer had obtained
in specific cases. The Committee is of the
opinion that such an advertisement, even
if true, does not comply with RPC 7.1(b),
unless it includes a sufficiently promi-
nent disclaimer.

Rules 7.1 of the Model Rules of Profes-
sional Conduct of the American Bar As-
sociationisidentical to Washington’s RPC
7.1. The comments to the model rule,
although not formally adopted as a part of
Washington’s rule, are instructive. They
say:

The prohibition in paragraph (b) of
statements that may create “unjustified
expectations” would ordinarily preclude
advertisements about results obtained on
behalf of a client, such as the amount of
damage award or the lawyer’s record in
obtaining favorable verdicts, and adver-
tisements containing clientendorsements.
Such information may create the unjusti-
fied expectation that similar results can
be obtained for others without reference
to the specific factual and legal circum-
stances.

In the opinion of the Committee, even
though a statement in an advertisement
may be factual, it may be misleading if it
omits relevant facts and circumstances to
permit a potential client to fully under-
stand its significance. The types of state-
ments which concern the Committee are
along the line of “largest jury verdict” and
“largest recovery ever obtained.” A simi-
lar opinion from Alabama (#90-61) gives
as examples “landlord negligently main-
tains common areas, tenants sprain ankles,
$11,500.00"; “Insurance company wrong-
fully refuses to pay $2.,000.00 hospital
bill, $30,000.00”; “Negligent operation
of automobile results in torn knee carti-
lage, $40,000.00”; and “Hospital and phy-
sician malpractice resulting in leg ampu-
tation, $300,000.00.”

However, the Committee believes that
the potential for creating unjustified ex-
pectations can be eliminated if such claims
are accompanied by an appropriate dis-
claimer. Whether a particular disclaimer
is sufficient will depend on its content
and the manner in which it is displayed in




the context of the advertisement. A dis-
claimer must at a minimum (1) be dis-
played at least as prominently as the ref-
erences toresults themselves and (2) con-
tain information that would lead areason-
able person to understand that the attor-
ney is not claiming to be able to reproduce
such results in a particular case. For ex-
ample, a statement in a printed advertise-
ment about the results in a particular case
would not, in the Committee’s opinion,
violate the rule if accompanied by an
equally prominent statement to the effect
that each case is different and that prior
results should not create an expectation
about results in an individual case. The
Committee believes that a disclaimer is
“equally prominent™ if contained in the
same font and at least the same size print
as the claims themselves, and its import is
not obscured or minimized by other lan-
guage or materials in the advertisement.

The Committee also believes that state-
ments in printed advertisements about
results in particular cases must be factu-
ally accurate. Thismay, in particular cases,
require information to be included that
limits the import of the statements. For
example, statements about “largest
award” or “largest verdict” should indi-
cate the date as of which these statements
are true since there may have been events
subsequent to the publication of the ad-
vertisement that would make the state-
ments no longer true.

Similarly, the Committee is of the opin-
ion that client testimonials and statements
that purport to convey information but in
fact are meaningless fail to comply with
RPC 7.1(b). Examples are “Attorneys
who getresults” and “Over 50 years com-
bined experience” and “Lawyers who
work hard.” Such statements fail to con-
vey any meaningful information to per-
sons seeking legal services, and may mis-
lead the unwary consumer into believing
that they mean more than they do.

The United States Supreme Court’s
opinions on lawyer advertising, begin-
ning with Bates v. State Bar of Arizona,
433 U.S.350,97S.Ct.2691,53 L. Ed.2d
810 (1977), have made it clear that law-
yers have a constitutional right to adver-
tise, but that those advertisements may
not be deceptive or misleading. Quoting
Bates, the Court has said that it “recog-
nized thatadvertising by professions poses
special risks of deception — ‘because the
public lacks sophistication concerning
legal services, misstatements that might
be overlooked or deemed unimportant in

other advertising may be found quite in-
appropriate in legal advertising.”” In re
R.M.J.,455U.8. 191,200, 102 S. Ct. 929,
71 L. Ed.2d 64 (1982). However, the
Court has also stated that “because dis-
closure requirements trench much more
narrowly on an advertiser’s interests than
do flat prohibitions on speech, ‘warning[s]
or disclaimer[s] might be appropriately
required...in order to dissipate the possi-
bility of consumer confusion or decep-
tion.”” Zauderer v. Ohio Disciplinary
Counsel, 471 U.S. 626, 105 S. Ct. 2265,

2282 (1985).

Informal opinions are published pur-
suant to authorization granted by the
Board of Governors but they have not
been individually approved by the Board
and do not reflect the official position of
the Association. An informal opinion is
provided for the education of the Bar and
reflects the opinion of the Rules of Profes-
sional Conduct Committee. All opinions
are published in the annual Resources
directory, or call Rick Augastino at (206)
727-8252.

WE FIND MISSING HEIRS

BETTER BECAUSE...

[ Fully Insured, for your protection

without cost or obligation, please call

(663-2255)

Fax: 1-800-663-3299

A BetHer Way!

1-800-ONE-CALL® (. . INTERNATIONAL

EMAIL
igs@heirsearch.com
INTERNET
http://www.heirsearch.com

[¥] Reasonable Fees, Non-Percentage Based

[ Results Guaranteed, or No Charge

[ Court Authorized Search, Recommended

[ Professional Reports, with Full Documentation

We prove Heirship and locate Missing Heirs, Beneficiaries, Legatees, Property
Owners, Stockholders and Estranged Family Members. For more information,

GENEALOGICAL

Established 1967

APPEALS

John Mele has the experience, enthusiasm and flexibility you need in an
appellate lawyer. Mr. Mele worked on over 80 decisions during his clerkship
with the Washington Court of Appeals. In private practice, he has
addressed nearly every civil issue on appeal, from contract interpretation to
equal protection, offers of judgment to jury instructions, slip-and-fall liability
to lost profits. In the last five years alons, he has worked on over 60
appeals before Washington and Oregon appellate courts, and the 9th and
10th Circuits. Mr. Mele is available for consultation, briefing and argument,
and will consider a variety of fee arrangements.

JOHN MELE

RYAN SWANSON & CLEVELAND

1201 Third Avenue, Suite 3400
Seattle, Washington 98101-3034
(206) 464-4224
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Th e Board’s Wor‘(

ANNUAL MEETING AND SEPTEMBER 11-12 BOARD OF GOVERNORS MEETING

CHANGING OF THE GUARD

Tom Chambers and Mary Fairhurst

efore outgoing president Tom

Chambers handed over the gavel
to President-Elect Mary Fairhurst, he chal-
lenged the board to not be afraid to “fail,
lose, stumble and make mistakes,” that
no greateffortis achieved withoutrisk. In
reviewing his year as Bar Association
president, he highlighted some of the
accomplishments of the Board: improv-
ing some programs and putting other pro-
grams that weren’t doing so well to bed,
improving relations with the state Su-
preme Court, better coordination with
other groups regarding legislative pro-
posals, and beginning a unified commu-
nications plan.

Incoming President Mary Fairhurst, sur-
rounded by an extensive entourage of
coworkers and family, spoke of lawyers
as “stewards of justice” and encouraged
WSBA members to become better prob-
lem-solvers. In describing her philoso-
phy, she shared two quotes hanging in her
office: “Wisdom does not reside in only
one mind” and “Vision with action can
change the world.”

The Board elected Wayne Blair of Se-
attle as President-elect for the coming
year.
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RECIPROCITY
RESOLUTION

Resolutions which would require
the WSBA to negotiate with other
states for admission of attorneys to
the bar by reciprocity, and to sub-
mit a referendum to WSBA mem-
bers to approve reciprocity admis-
sion, failed upon a vote by all
WSBA members present at the an-
nual meeting. The Reciprocity
Committee will continue to ex-
plore the merits of reciprocity and
report back to the Board at a later
date.

MANDATORY FEE
ARBITRATION
DIsCcUSSION CONTINUES

Board members shared concerns of
constituents regarding the mandatory fee
arbitration rules now being considered
and redrafted by the Board. Feedback
from WSBA members was described by
Governor Whitson as a “firestorm,” with
lawyers’ perception of the rule as being
“loaded in favor of consumers.” Wayne
Blair outlined several reasons the manda-
tory fee process would be good for law-
yers: (1) it is a friendly forum in front of
lawyers who understand the lawyer-cli-
ent process and what is reasonable in
terms of fees; (2) itis a quick process; and
(3) it is a process which is fair to both
lawyer and client. Wayne Blair urged the
Board to “put on your regulatory hat” and
follow through in making mandatory fee
arbitration a reality.

Governor Theiler noted
that in King County. the
mandatory fee arbitration
process already in place
through the Superior
Court “forces people to
come to the table.” While
she made it clear that she
did not agree with all the
provisions of the rule in
its current state, she ac-
knowledged that “within
a very narrow construct,
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it could be a service to members.”

Governor Lee, who presented the board
with several constituent letters opposing
the rule, described the rule as “too volatile
in its current form.” He expressed his
concern that the rule may have a tremen-
dous economic impact on practitioners,
who may feel that they can no longer do
pro bono work or allow divorce clients
leeway in making paymentarrangements.

Governor Nielsen countered with his
analysis that everyone is still on the same
level playing field as with litigation, but
the mandatory fee arbitration process is
cheaper and faster.

After considerable discussion, the
Board voted to continue working on the
issues surrounding the rules in their cur-
rent form , but to table discussion until the
October meeting, so that everyone will
have an opportunity to obtain further feed-
back from members before continuing
the redrafting process.

BOARD INSTITUTES
“GUIDELINES FOR
MEMBER/STAFF RELATIONS”

The Board adopted official guidelines
for member/staff relations, which state as
follows:

The Executive Director of the associa-
tion assigns certain staff to act as liaisons
to certain committees, sections, task forces
and member groups. Assigned staff pro-

Mary Fairhurst and her parents,
Stan and Mary




ABA President Jerome J. Shestack and
WSBA President Mary Fairhurst.

vide support formembers’ groups such as
arranging meetings, acting as a resource
for information and WSBA programs,
assisting with budgeting and coordinat-
ing mailings and communications. Mem-
ber groups need to recognize that there
are many competing interests for the time
of WSBA staff and that many member
groups may be utilizing the same staff
person’s time.

The primary responsibility of staff as-
signed to assist member groups is to [a-
cilitate the work of the group. In meet-
ings, even after working hours, staff are
still performing work-related duties.
Members may find some settings more
social in nature and an opportunity to
relax and enjoy the company of others. It
is important to remember that in these
situations, staff may see these events as
part of their processional obligations.

The WSBA has a policy prohibiting
harassment, a copy of which is attached.
It applies not only to relationships and
interaction among employees of the
WSBA, but relationships among mem-
bers and employees as well as of staff by
vendors, visitors and others conducting
business with the WSBA. If any em-
ployee believes that he or she has suf-
fered harassment, the matter is to be
brought to the attention of the Human
Resources Manager or Executive Direc-
tor who shall conduct an investigation
and take appropriate action.

The WSBA policy attached to the guide-
lines prohibit sexual and other types of
harassment, and prohibit discrimination
because of sex. age, race, color, marital

status, national origin, religion, sexual
orientation, veteran’s status, disability or
any other basis prohibited by local, state,
or federal laws.

ENDORSEMENT OF
INITIATIVE 677

In a consistent action, the Board en-
dorsed Initiative 677, the Employment
Non-Discrimination Act, which would
amend state law to prohibit discrimina-
tion in employment based upon sexual
orientation.

YOUNG LAWYERS “LAWTALK"”
PRESENTATION

Patrick Palace and Kathleen Hopkins
of the Young Lawyers’ Division gave a

sparkling presentation on the “LawTalk™
television spots produced by the Young
Lawyers in a law-related education ef-
fort. The spots, produced for under $2,000,
brought together panels of experts to an-
swer frequently-asked questions in vari-
ous areas of the law.

Governor Ehrlichman expressed the
need to devote substantial resources to
“putting seed money out on law-related
education activities such as this.”

RULES OF PROFESSIONAL
CoNDucT COMMITTEE REPORT

Doug Tuffley presented the RPC Com-
mittee Report to the Board.

In a related development, the Board
approved the withdrawal of Formal Opin-

BT TS

Top. Fairhurst, the second woman president of the WSBA, with the three other
women on the board, Mary Alice Theiler, Marijean Moschetto and Pat Williams;
bottom left, Governor Steve Crossland chats with Young Lawyers Division
President Kathleen Hopkins and LawTalk Committee Chair Patrick Palace;
bottom right, Attorney General Christine Gregoire and WSBA President-elect

Wayne Blair.
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Premiums for Washington State Bar
members are based on claims
experience of Washington lawyers ...

not on losses experienced elsewhere

or on out-of-state market conditions.
‘ H O I ‘ E Your sponsored program provides
these features:

* Defense Costs Payable in Addition
to the Limit of Liability.

Th er e Ar e * Full Prior Acts Coverage. You and

your firm are eligible for prior acts

d Numb er Of protection subject to underwriting

. guidelines.
La ers * Flexible Deductible Options.
P
. oq e Qualifying firms may choose
Llab lllty between an annual aggregate or per

» claim deductible, as well as a “loss
Programs in only“deductible

. * Unlimited Tail Coverage. You
Wa.Sh lngton —~ have the option to purchase

unlimited non-practicing tail

But The WS B A coverage when you cease private

practice. The deductible provision

Sponsors s watveil

* Increased Liability Limits. You

Just One L and your firm can choose coverage

up to $10,000,000.00.

Sponsored by: For more information, call Pam
The Washington State Bar Association Blake, Account Executive in Seattle,
T at
(206) 224-7411 or
TOLL FREE

Administered by: 1-800-366-74]_1

Kirke-Van Orsdel, Incorporated
e I
N/

Underwritten by:

INSURANCE COMPANY

£ Reliance National
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The BoarD’s Work

ion 189 and publication of proposed For-
mal Opinion 194. Formal Opinion 189
took the position that the identity of a
clientis always a secret which may not be
disclosed by the lawyer on IRS Form
8300 which, by federal statute, requires
that the client’s identity be disclosed when
the lawyer receives more that $10,000 in
cash in one transaction or in two or more
related transactions from the client. The
new proposed Formal Opinion 194 com-
ports with the decision of the Ninth Cir-
cuit in U.S. v. Blackman, 72 F.3d 1418
(9th Cir. 1995), cert. denied, 117 S. Ct.
275 (1996), which holds that, in the con-
text of an IRS Form 8300 dispute, a law-
yer may not in all circumstances protect
the identity of the client under federal
law, and may be compelled by court order
to divulge the client’s identity.

INTERPROFESSIONAL
COMMITTEE REPORT

Kathleen Kilcullen, committee chair,
and Joy McLean, disciplinary counsel
and liaison, gave a report to the Board
regarding the activities of the
Interprofessional Committee, who oper-
ate as a conduit before the Bar Associa-
tion and members about whom the Bar
has received complaints from other pro-
fessionals (such as court reporters and
doctors) that the member has not paid
their billing. The Board directed the com-
mittee to interact with the Office of Dis-
ciplinary Counsel and the mandatory fee
arbitration committee and return to the
Board in approximately three months with
alternatives and suggestions as to how to
best put enforcement teeth into the pro-
cess.

LAWYERS’ FUND FOR CLIENT
PROTECTION COMMITTEE
REPORT

Bob Welden presented the Lawyers’
Fund for Client Protection Committee
annual report. The Board voted to amend
Rule 5(d), codifying the long-standing
policy of the Fund that it cannot reim-
burse consequential damages such as lost
interest, or attorneys fees or costs ex-
pended in attempting to recover the loss.

APPOINTMENTS

The Board appointed Judy Foster and
Raymond Tansy as non-lawyer members
of the Lawyers’ Fund for Client Protec-

tion Committee. The Board also appointed
Chris Peck, editor of The Spokesman
Review, to the Mandatory Continuing
Legal Education Board.

APPROVAL OF LICENSE FEE
REDUCTION

The Board approved a Fiscal Year 1998
license fee reduction schedule, whereby
members can withhold a portion of their
licensing fees (ranging from 20 cents to
$1.50) at the beginning of the legislative

process based on the previous year’s leg-
islative financial history.

APPROVAL OF REAL
PROPERTY/PROBATE/TRUST
BYLAW AMENDMENTS

The Board approved amendments to
the Real Property/Probate/Trust bylaws,
adding a public service subcommittee
and creating a newsletter and editorial
board.

* ® o 8 @

corporations in America.

PHONE (206) 646-6580

Considering a Career Move?

If you are considering a career transition and would like to learn how vour experience, education and
accomplishments can build a new career, give us a call. Princeton/Masters has consulted the
professional community with successful career guidance for more than 25 years. We provide our
clients with the programs needed to successfully pursue options, either in their current field or new
opportunities. Have you considered the following questions?

What are your true skills and how do they relate 1o other fields?

What is the value of your education and experience to other businesses?
What are the components of a successful personal marketing plan?
How can you present your greatest value to a potential employer?

How do you minimize your risk in pursuing opportunities?

Our distinguished consultants hold advanced career guidance degrees and meet stringent requirements
in levels of experience, educational background and creative standards. Every vear we assist more
professionals than any firm in the West, and among our outplacement clients are some of the largest

For more information, call Will Schoentrup
Princeton/Masters International, Ltd.
500 108th Ave. N.E., Suite 320
Bellevue, Washington 98004

Offices nationwide with several throughout the Pacific Northwest

FAX (206) 646-6585
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Book Review

THE CULTURE OF DISBELIEF

How American Law and Politics
Trivialize Religious Devotion

by Bob Cumbow

L ast fall, then-gubernatorial candi-
date Gary Locke won headlines
with his reaction to opponent Ellen
Craswell’s identification of the Bible as
her personal moral and spiritual guide.
Said Mr. Locke: “We have so many reli-
gions now, we can’t run government ac-
cording to the Bible.” Ms. Craswell’s
willingness to refer to at least some moral
authority to guide the business of govern-
ment was sadly a rare event — and one
thatevidently cost her votes. Mr. Locke’s
success was apparently due atleastin part
to the fact that he offered voters no clue as
to what, if any, moral authority he might
prefer to be guided by.

The public discrediting of Ms. Craswell
reflected the muddled notion that a politi-
cal leader’s acknowledgment of a reli-
gious text as a moral authority signifies
some sort of evangelistic agenda; while
Mr. Locke’s reference to “so many reli-
gions™ was a sort of shorthand for the idea
that an abundance and diversity of reli-
gions somehow preclude public respect
for religious views altogether. Both no-
tions are typical of an age in which we
have come to view the many religions of
our nation’s diverse citizenry not as
equally welcome in the public forum but
as equally suspicious.

The fear of religion in public life —
ironically so common today in a nation
that was founded on principles of toler-
ance and was first populated partly as a
safe harbor for religious refugees from
European persecutions —arises fromcon-
fusion between the First Amendment’s
original goal of protecting religion from
the state and the contemporary liberal
goal of protecting the state from religion.
Mr. Locke’s remarks, in particular, seem
to fuel the notion that, if so many reli-
gions with so many different teachings
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can coexist, none of them must actually
be true, and thus religion as a whole can’t
really matter very much. This perception
has fueled the trivialization of religion in
public life that Stephen Carter decries in
his interesting and well-intended book
The Culture of Disbelief. Unfortunately,
Mr. Carter’s book misses the mark too
often, and compromises too readily with
the voguish suspicion of religion, to be
the useful defense of religion’s role in our
culture and public life that Mr. Carter so
earnestly wants it to be.

Ithough initially hopeful about the

book, 1 grew suspicious while Mr.
Carter, still in his Foreword, remarked
that “too many” journalists, scholars and
politicians “treat deep religious convic-
tion as presumptively irrational.” (p. xiv).
This pronouncement left me thinking that
either Mr. Carter doesn’t know what “ir-
rational” means, or he seriously believes
that belief has something to do with rea-
son. But if religious belief were rational,
we'd call it knowledge, not belief.

“I do not believe that faith and reason
are inconsistent,” Carter says (p. xv). But
this does not make them the same thing;
they are coexistent, not identical. Mr.
Carter makes the epistemological mis-
take of equating conviction with knowl-
edge. Conviction may come from faith or
reason. The fact that the religious be-
liever is certain about his or her beliefs
does not make those beliefs rational. If
religion were rational, then all religions
would be as uniform as systems of math-
ematics.

Religions are systems of belief, not of
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knowledge: and the province of belief is
the unknowable. If something is know-
able, itis a proper subject of science; only
if it is not does belief enter the picture.
Even as late as page 217, Mr. Carter
seems to recognize this, only to turn around
and again claim that the truth or falsity of
aproposition is what makes it rational. Of
a life after death, he says, “either there is
one or thereisnot.” (p. 222). But that does
not make the afterlife a question of fact
rather than belief. The fact that it is not
knowable (in this lifetime at least) is what
makes it necessarily a matter of faith.

Why is this important? Because it shows
how Mr. Carter betrays his own argu-
ment. To treat faith as if it were not
irrational is to trivialize the importance
and power of faith. There was nothing
rational about the willingness of Abraham
to kill his own son because God had asked
him to do so. If it were a reasonable thing
to do, Abraham would hardly have been
considered such a strong man for being
prepared to do it. He undertook to sacri-
fice Isaac because he had faith in God, not
because he found God’s command ratio-
nal.

Thus, though Mr. Carter is at his best
when arguing that the religious voice must
not be excluded from public discourse, he
is at his worst when trying to defend that
argument by persuading his reader that
religious conviction is less like belief and
more like knowledge. Unfortunately, that
kind of muddled thinking is typical of Mr.
Carter’s book as a whole. At one point,
for example, he argues that “airports,
backed by the Supreme Court, are happy
to restrict solicitation by devotees of
Krishna Consciousness, which travelers,
including this one, find irritating. (Picture
the response should the airports try to
regulate the wearing of crucifixes or




yarmulkes on similar grounds of irrita-
tion.)” (p. 9). But this argument would
make sense only if there were no differ-
ence between aggressive financial solici-
tation and passive religious costuming.

Elsewhere, Mr. Carter cites with ap-
proval a Talmudic scholar’s assertion that
“theologically and historically, there is
no such thing as the Judaeo-Christian
tradition™ (p. 87) — which certainly must
come as a surprise to the millions of
people who recall Jesus Christ as a Jew
who characterized his teachings as “the
fulfillment of the Law.”

o his too-often muddled thinking,

Mr. Carter adds muddled writing.
Though his rhetoric is often stirring, he
has an unfortunate tendency to defuse his
best thoughts through opaque writing. 1
challenge anyone to grasp Carter’s point
upon a single reading of this intellectu-
ally rich but stylistically destitute sen-
tence:

The seeming unwillingness of po-
litically active religionists to ac-
cept the possibility that their reli-
gious traditions might correctly
teach a word of God contrary to
their secular political predilections
is an obstacle, not an aid, to restor-
ing religion to the place of honor
that it deserves in the pantheon of
American cultural institutions; in-
deed, if the principal value
of religion to a democratic
polity is its ability to preach
resistance, it is difficult to
see any gain to religion from
the unswerving effort to take
control of the apparatus of
the state. (p. 68).

The worst offense of Mr.
Carter’s book, however, and the
one that most keeps it from be-
ing what it truly ought to be, is
his scrupulous avoidance of
tough questions, his insistence upon over-
simplifying big issues and not facing up
to the analysis necessary to a truly mean-
ingful exploration of the problem.

He often raises, for example, but never
satisfactorily resolves, the crucial issue
of why contemporary American legal
thinkers either refuse to distinguish, or
simply can’t tell the difference, between
protecting religious belief and proselytiz-
ing. He oversimplifies the complex issue
of the government’s so-called “neutral-

ity” as a mere mask for prejudice.
It is temptingly easy to see reli-
gious belief as being persecuted,
much tougher to grapple with
such questions as how to draw
the line of neutrality to avoid
persecution on the one hand
and proselytization on the
other; and whether ab-
sence of restriction must
always constitute sup-
port.

One of the
toughest questions
that Mr. Carter
refuses to face is
the one raised by
Gary Locke’s
comment
alluded to
earlier: If all
religions
should be
protected,
and allowed to
coexist, then it must
mean that one religion is as
good as another. If this is so,
then why should any of them be taken
seriously? Mr. Carter states his own
view that “everyone is entitled to his or
her religious belief” (p. 90); but this
does not square with the fact that
religious adherents tend to regard their
beliefs as objective, revealed truth.

Unfortupately, Mr:Carter's book misses the mark
foo offfen, and compromises foo readly with the
voquishsuspicion of religion, fo be thenseful defense
of religion’s role in onr culture and public Ife that
Mr: Carter so earnestly wants i fo be.

Indeed, the supreme irony of Mr.
Carter’s jeremiad against the
trivialization of religious belief is that it
should rely on the la-dee-dah subjectiv-
ism of “everyone is entitled” — a tepid
tolerance that itself trivializes religious
belief.

Mr. Carter makes nothing of the fact
that all of the cases in the developing
constitutional doctrine of “accommoda-
tion of religion” deal with religious prac-
tices rather than with religious beliefs —
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as if this
were not
an impor-
tant distinc-
tion, and pos-
sibly asignal as
to where our so-
ciety and its gov-
ernment have tac-
itly agreed to draw
the line.

He proposes instead a philosophy of
accommodation that would be based on
the protection of individual conscience,
not on the preservation of organized reli-
gions as independent power bases that
exist in part to resist the state.
(p. 134) Yet he makes no sug-
gestion as to how such a new
doctrine of accommodation
would actually work, or how
“individual conscience” could
be reliably perceived so as to
accommodate it. Moreover, his
proposal short-changes the
value of preserving institution-
alized religions precisely be-
cause they provide a check on
the potential excesses of gov-
ernment regulation in the area
of religious practice.

Dealing with religion in the education
system, Mr. Carter artfully avoids an-
other tricky issue, perhaps the central one
to this aspect of the debate: Can’t you
teach religion without preaching it? In-
deed, you must, if you are to produce
educated minds. But government seems
to have lost sight of the difference be-
tweeneducation and conversion—ascary
thought, since the failure to see that dis-
tinction tends to typify governments that
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view education as a means of conversion,
and want to make sure that students are
converted to the right (“politically cor-
rect”?) beliefs. Indeed, Mr. Carter seems
to be sniffing around this notion, without
quite realizing it, when he writes that it is
not at all clear that the public educational
system is prepared to make compromises
with parents who raise religious objec-
tions to the curriculum — even though
educational authorities often seem more
than ready to make peace (as, very often,
they should) with people who object to
parts of the curriculum as racist or sexist.
(p. 173)

A better example of Mr. Carter’s view
is the following excerpt, which demon-
strates what is best and worst about his
book:

America would be a better nation
if only it took more seriously the
reinforcement of strong moral
character in its children. With this
sentiment one can hardly disagree,
which is why it is a shame that
religious conservatives keep ruin-
ing it by saying that the real prob-
lemis how the liberals have kicked
God out of the schools (p. 187).

Thetear of religion in public e ..
arises Trom corfusion between the
First Amendmentsoriginal goalof
profecting religion from the stafe
and the confemporary liberal goal
of protecting the state from rel-
g0

This approach — ironically from aman
who admittedly sent his own children to
private schools because public schools
were so unwelcoming to religious belief
— shows at once Mr. Carter’s ability to
pinpoint a complex problem and then
throw it away by reducing it to simplistic
partisan politics.

Later in this same passage, he goes on
to say that “at the time that half the nation
was run as a slaveocracy” (surely the
wrong word!) “there was prayer aplenty
in what schools existed.” This too-easy
demonstration that classroom prayer does
not make us more moral merely avoids

to fill out each form.

updates for one year.

forms on disk for $449.00

COMMERCIAL REAL ESTATE:

LEGAL FORMS

A Complete Guide for Using Commercial Real Estate Forms

The Commercial Brokers Association offers preprinted forms for the listing,
purchase and lease of commercial property. Considered the standard in the industry,
CBA forms are prepared by legal counsel and are continuously updated to comply
with applicable laws and regulations. CBA has now prepared a reference manual
to guide you through the completion of each form. Well organized and easy to
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If your practice includes commercial real estate, then CBA’S
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about CBA’S Legal Library: All commercial real estate
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the question. And suggesting that institu-
tionalized religion did not prevent sla-
very simple-mindedly ignores the impact
that the institutional Christianization of
the slaves had on the road to emancipa-
tion. Slavery could not long endure once
Americans had to regard those they en-
slaved not as animals or savages but as
children of God with immortal souls.

To his credit, Mr. Carter recognizes
that the key tactic of p.c. liberalism —
preclusion of debate — will be its undo-
ing. (p. 230) But he too often reflects a
p.c. consciousness himself, in his haste to
indict “the religious right” and to com-
promise with the moral-relativist left. He
uncritically adopts eminently debatable
liberal propositions such as “it is impos-
sible to design a noncoercive approach to
school prayer.” (p. 188)

Sometimes, Mr. Carter’s acceptance of
a liberal position is frustratingly enig-
matic: He casually asserts that the Su-
preme Court “correctly rejected the propo-
sition that the fetus is a juridical person”
without ever suggesting why that rejec-
tion was “correct.” That’s something mil-
lions of people on both sides of the issue
would like to know; but Mr. Carter passes
on in silence.

He says elsewhere that “Constitutional
rights should be cast in positive, not nega-
tive terms”™ (p. 257) — an odd assertion
for someone who surely must know thata
constitution is a restriction on govern-
ment action, not an affirmative grant of
rights. Yet the mistaken insistence that
our government grants rights to individu-
als, not the other way around, is typical of
contemporary liberalism — and it is ulti-
mately the urgency of his desire to please
liberals while presenting an essentially
conservative view thatkeeps Mr. Carter’s
book from doing its job.

There is, to be sure, much that is good
in this book. It is particularly useful to the
general reader wanting a first pass at the
problems raised by our government’s re-
sponse to religion. But its social, legal,
religious and psychological simplisticism
keep it from being the valuable source of
provocative discourse that it ought to
have been.

R AN

Bob Cumbow is a former chair of the
WSBA Editorial Advisory Board. He fre-
quently reviews books for the Bar News.




Calenclar

OCTOBER

1 CONSTRUCTION LAW ‘97
Silverdale
Also in Bellevue 10/8, Everett 10/15,
Tacoma 10/29
By Pacific Legal Seminars (206) 933-
9247
7 CLE credits

3 WA COLLECTION LAW AND
PRACTICE
Seattle
By WA Law Institute (206) 726-9337
6.5 CLE credits (incl. 2 ethics)

3 THE PSYCHOLOGY OF DIVORCE:
TOWARD A HOLISTIC APPROACH
TO DIVORCE
Seattle
By King Co. Bar Assn. (206) 624-
9365
7 CLE credits (incl. 1 ethics)

3 ETHICAL DILEMMAS FOR THE
PRACTICING LAWYER
Tacoma
Also in Seattle 10/17, Spokane 10/31,
Kennewick 11/14, Mt. Vernon &
Vancouver 11/21
By WSBA CLE (206) 727-8202
3 CLE ethics credits per session

3-4 24TH ANNUAL TAX INSTITUTE

Priest Lake, ID
By Gonzaga University School of
Law (509) 328-4220, ext. 3738

3-5 PROFESSIONAL MEDIATING

TRAINING

Seattle (continues 10/11-12)
By UW CLE (206) 543-0059/
(800) CLE-UNIV

CLE credits TBA

5 NATIONAL TRAINING AND
CONTINUING EDUCATION
CONFERENCE — ACCESS TO
JUSTICE; THE ADMINISTRATIVE
HEARING
Seattle
By National Association of Hearing
Officials (360) 902-8135
16 CLE credits (incl. 2 ethics)

6-7 PERSONNEL LAW UPDATE

Bellevue
By Council on Education in Manage-
ment (510) 988-1837

12.75 CLE credits (incl. 1 ethics)

8 VALUING CLOSELY HELD

BUSINESSES: THEORY,
PRACTICE & LAW

Spokane

Also in Bellevue 10/10, Seattle 10/15
By Business Advisory Services (206)
223-5400

7.5 CLE credits

9 EMPLOYMENT, LABOR AND

HUMAN RESOURCES SERIES:
WINNING WITH TEMPORARY
AND INDEPENDENT WORKERS
Seattle

By UW CLE (206) 543-0059/(800)
CLE-UNIV

CLE credits TBA

9 TomM CHAMBERS SEMINAR FOR

THE GENERAL PRACTITIONER
Seattle

Also in Spokane, Vancouver and
Olympia 10/9; Bellingham 10/16;
Tri-Cities 10/24

By WSTLA (206) 464-1011

CLE credits TBA

9 ADVANCED LEGAL WRITING &

EDITING

Seattle

By LawProse (214) 691-8588
6.5 CLE credits

9-10AFFIRMATIVE ACTION BRIEFING

Seattle

By National Employment Law
Institute (415) 924-3844

14 CLE credits

9-101997 ANNUAL FALL

CONFERENCE

Kennewick

By WA State Assn. Of Municipal
Attorneys (206) 625-1300

10.5 CLE credits (incl. .5 ethies)

1ODEFENSE OF DRUG CASES
Seattle
By WACDL (206) 623-1302
6.25 CLE credits (incl. .75 ethics)

10EMPLOYMENT, LABOR AND
HUMAN RESOURCES SERIES:
WORKPLACE CONFLICT
RESOLUTION
Seattle
By UW CLE (206) 543-0059/
(800) CLE-UNIV

October

CLE credits TBA

10COMMUNITY PROPERTY LAW &
DEVELOPMENTS — THE IMPACT
ON YOUR PRACTICE
Seattle
By WSBA CLE and Litigation
Section (206) 727-8202
5.75 CLE credits

fOHow To WORK SMARTER, NOT
HARDER
Seattle
By WSBA CLE (206) 727-8202
5.75 CLE credits

10OADVANCED LEGAL DRAFTING
Seattle
By LawProse (214) 691-8588
7.5 CLE credits

13 TAXATION OF EMPLOYEES
Seattle
By Golden Gate University
(206) 622-9996
15 CLE credits

14 TRANSFER PRICING
Seattle
By Golden Gate University
(206) 622-9996
4 CLE credits

15 WASHINGTON STATE AND
LocAL TAX
Seattle
By Golden Gate University
(206) 622-9996
15 CLE credits

16-17ELECTRONIC PUBLISHING:

RISKS AND OPPORTUNITIES
Seattle

By LSI (206) 567-4490

10 CLE credits

16 BROWNSFIELD
REDEVELOPMENT IN WA
Seattle
By LSI (206) 567-4490
12.5 CLE credits

16 DEFENDING WRONGFUL
DISCHARGE CLAIMS UNDER
WA Law
Seattle
By NBI (715) 835-8525
6.5 CLE credits (incl. 1 ethics)
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Seattle
By The Rutter Group (818) 990-3260
3.25 CLE credits

16-18 WSBA BOARD OF GOVERNORS
MEETING
Walla Walla
(206) 727-8244
17 TORT LAW UPDATE
Seattle
By WSTLA (206) 464-1011
CLE credits TBA

17 ADVANCED MEDIATION SKILLS
TRAINING
Seattle
By WA Law Institute (206) 726-9337
7 CLE credits (incl. 2 ethics) 17 ETHICS/BAR GRIEVANCES
Seattle
By WDTL (206) 521-6559

17 STREAMLINING FEDERAL ; i .
3.75 CLE ethics credits pending

LITIGATION

UPCOMING SEMINARS

1997
OCTOBER 17  ETHICS/BAR GRIEVANCES
1/2 Day - Seattle

NOVEMBER 13 INSURANCE LAW - Spokane
NOVEMBER 14 INSURANCE LAW - Seattle
DECEMBER 12 PRODUCT LIABILITY

1/2 Day - Seattle

WASHINGTON
DEFENGE TRIAL

LAWYERS

1998
MARCH 26-29 LAW PRACTICE - YEAR 2000
Luxor Hotel, Las Vegas
APRIL 24 ORTHOPEDIC/SOFT TISSUE DEFENSE
Seattle
OCTOBER 16 = DEFENSE TRIAL TACTICS - Seattle
NOVEMBER INSURANCE LAW - Spokane

INSURANCE LAW - Seattle

Washington Defense Trial Lawyers, a statewide organization of over
600 civil defense attorneys, offers these seminars and other programs.
For additional information, call Nora Tabler at (206) 521-6559 or E-mail
WDTL at Ntabler@halcyon.com.

Since 1962

€S = F7 “Service With Integrity”

&,

Purchaser of Structured Cash Flows

* Real Estate Contracts and Notes with Deeds of Trust
*Business Notes
*Structured Settlements
*Lottery Winnings
We lend our expertise to facilitate various transactions by providing funding for Section 1031
Exchanges. Liquidation of Estate Assets, etc.

Please contact us for a free. no obligation quote regarding the current cash value of your receivable.
Written evaluations of Structured Cash Flows available for a nominal fee.
Sam E. Barker, Esq.

Phone: 1-800-929-1108 or (253) 473-0899 President
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20CLAIMS LAW ‘97
Bellevue
By Pacific Legal Seminars
(206) 933-9247
4 CLE credits

20INTEREST-BASED MEDIATION —
THE PROCESS: PHILOSOPHIES,
PROFICIENCY & PROCEDURES
Spokane
By Fulcrum Institute (509) 838-2799
36.5 CLE credits (incl. 1 ethics)

20PERSONNEL LAW UPDATE
(1-DAY)
Spokane
By Council on Education in Manage-
ment (510) 988-1837
6 CLE credits (incl, .75 ethics)

21 INSURANCE COVERAGE LAW
IN WA
Seattle
By NBI (715) 835-8525
6.5 CLE credits (incl. 1 ethics)

22TAX PLANNING AND
COMPLIANCE FOR TAX-EXEMPT
ORGANIZATIONS
Seattle
By PESI (715) 833-5296
7.25 CLE credits

22PUBLIC WORKS Law ‘97
Bellevue
By Pacific Legal Seminars
(206) 933-9247
3 CLE credits

22-23 WOMEN IN THE LAW
Union
By WSTLA (206) 464-1011
CLE credits pending

23 INSURANCE FRAUD AND
SuUsPICIOUS CLAIMS
Seattle
By Defense Research Institute
(312) 944-0575
11 CLE credits

23 OPENING WINDOWS:
UNDERSTANDING TRAUMA AND
CHILD DEVELOPMENT
Yakima
By WA State CASA/GAL
(206) 667-9716
9 CLE credits (incl. 1.5 ethics)

23ACCESSING
RECORDS: DISCOVERING




AND PROTECTING
“CONFIDENTIAL” INFORMATION
Seattle

Also in Spokane 10/30

By WSBA CLE (206) 727-8202

6.5 CLE credits

23 HANDLING WAGE & HOUR LAW
CASES: PROTECTIONS
AFFORDED BY THE WAGE &
HOUR LAWS (A.M.);
AVAILABLE REMEDIES &
PROPOSALS FOR CHANGE (P.M.)
Seattle
By WSBA CLE (206) 727-8202
3.25 CLE credits per session

23VANCOUVER STOCK EXCHANGE
HIGH TECHNOLOGY SHOWCASE
Seattle
By Vancouver Stock Exchange, call
Canadian Consulate General, Trade
& Development Section,
(206) 443-1777/(206) 443-9735.

24 WORKERS COMPENSATION: A
VIEW FROM THE BOARD
SeaTac
By Board of Industrial Insurance
Appeals (360) 753-9639

6 CLE credits (incl. 1 ethics)

24 EMPLOYMENT, LABOR AND

HUMAN RESOURCES
SERIES: EMPLOYEE RIGHTS
AND RESPONSIBILITIES
Seattle

By UW CLE (206) 543-0059/
(800) CLE-UNIV

CLE credits TBA

2BCOMPLYING WITH THE FAIR

DEBT COLLECTION
PRACTICES ACT

Seattle

By NBI (715) 835-8525

6 CLE credits (incl. 1 ethics)

30GETTING THE JUDGE TO SAY

“YES™

Seattle

By Kinder Legal (206) 622-3810
7 CLE credits (incl. .25 ethics)

30UsING EXHIBITS TO WIN YOUR

CASE

Seattle

By NBI (715) 835-8525
3.25 CLE credits

30-31 14TH NATIONAL FISHERY LAW

SYMPOSIUM

Seattle

By King Co. Bar Assn. (206) 624-
9365

10 CLE credits

31 SPENCE RANCH TRIAL TIPS

Seattle

By UW CLE (206) 543-0059/(800)
CLE-UNIV

CLE credits TBA

NOVEMBER

1 TRAINING ON GOVERNMENT

ETHICS

Olympia

By WA State House of Representa-
tives (360) 786-7736

2.25 CLE ethics credits

4 A PRACTICAL APPROACH TO

BUILDING YOUR DEPOSITION
SKILLS

Aberdeen (video replay with live
moderator)

By WSBA CLE (206) 727-8202
6.75 CLE credits

TRADEMARK

& COPYRIGHT SEARCHES
TRADEMARK - Supply word and/or
design plus goods or services.

SEARCH FEES:
COMBINED SEARCH - $260#
(U.S., StaTteE AND ExpanpEp CoMmon Law)
U.S. TRADEMARK OFFICE - $120*
STATE TRADEMARK - $125
COMMON LAW - §75
EXPANDED COMMON LAW - $165%
DESIGNS - $145% per U.S. class (minimum)
COPYRIGHT - $155
PATENT SEARCH - $390 (minimum)
INTERNATIONAL SEARCHING

DOCUMENT PREPARATION
(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH - (SEC - 10K’s, ICC, FCC,
COURT RECORDS, CONGRESS.)

APPROVED - Qur services meet standards set
for us by a D.C. Court of Appeals Committee.

Over 100 years total staff experience - not
connected with the Federal Government.
GOVERNMENT LIAISON SERVICES, INC.
3030 Clarendon Blvd., Suite 209
Arlington, VA 22201
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.
TOLL FREE: 800-642-6564
Since 1957

Publishing in

Always use the Daily Journal
of Commerce, your logical,
economical choice.

Receiving notices by fax,
messenger, courthouse drop box,
or electronically.

Legal Notice

King County

Phone 206-622-8272
for details

| For Lawyers Only . . .
‘Attorney Mediation and

advisory

If you or your law firm have issues
regiarding:
L}

aw firm formation
Compensation
Law firm agreements
Law firm dissolution or withdrawal
Disputes among partners or members
Admittance to law firm membership
Dealing with a fellow “partner”
Administrators or other personnel

Consider using AMAS as a discreet,
professional and expeditious forum
to facilitate resolution. All inquiries
confidential.

David A. Best, WSBA #4442 and

_Evan E. Inslee, WSBA #1035

‘Inslee, Best, Doezie &3-Ryd§i, P.S.

" P.O.BoxC-90016
. Bellevue, WA 98009-9016
. Ph:425-455-1234
. Fx: 425-635-7720

- E-Mail: einslee@insleebest.com

Arbitration Service (AMAS)

Exclusively dedicated todproviding
arbitration, mediation an
services for lawyers and law firms.
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4 |INTERNET AND ELECTRONIC
COMMERCE TRAPS FOR THE
UNWARY
Seattle
By UW CLE (206) 543-0059/(800)
CLE-UNIV
CLE credits TBA

5 PRIVATE EQUITY CAPITAL
Seattle

6-8 AFM FAMILY MEDIATION
Seattle
By UW CLE (206) 543-0059/
(800) CLE-UNIV
CLE credits TBA

6-1142ND ANNUAL ESTATE
PLANNING SEMINAR
Seattle
By WSBA CLE and Estate Planning

Council of Seattle (206) 727-8202

By UW CLE (206) 543-0059/
15.25 CLE credits (incl. .75 ethics)

(800) CLE-UNIV
CLE credits TBA

WORKERS' COMPENSATION

Industrial lnjury and Occupational Disease

We welcome and appreciate your referrals in this specialized area.

Walthew, Warner, Costello,
Thompson & Eagan

"Representing Injured Workers For Over 60 Years”

(206) 623-5311
Toll Free 1-800-824-6215

it THE WALTHEW BUILDING
123 Third Avenue « Third South & South Washington
Seattle, Washington 98104

Experience Alaska’s Spirit

From our very first flight, the Alaska Spirit has been the driving force behind everything we do. And
today, 65 years later, it's stronger than ever. It springs from our rich heritage as an aviation pioneer
and defines the very essence of our company. Come join our team and experience Alaskais spirit.

Director of Labor Relations
As our Director of Labor Relations, you will be involved with our entire arbitration process including
selecting arbitrators, presenting cases and drafting settlement agreements. The ability to negotiate
contracts, resignations and releases is a must. You will also provide counsel on a variety of issues
such as contract interpretation, administration of discipline and internal labor issues.

We are looking for a professional with a Bacheloris degree in Industry Relations, or related field and a
JD is preferred. A minimum of 5 yearsi experience with contract negotiations and grievance resolution
is required, as is extensive case presentation experience. You will also need to possess a successful
background with employment law. Qualified applicants must be non-users of nicotine products.

We offer a competitive salary range, excellent benefits including full health and extensive travel
privileges. Qualified applicants may send resumnes to: Alaska Airlines, P.O. Box 68900, SEAHE-DLR,
Seattle, WA 98168-0900. We are an equal opportunity employer recognizing the value of all individuals.

=Ty
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6 DOMESTIC VIOLENCE AND THE
WORKPLACE: THE THREAT AND
THE RESPONSE
Seattle
By Greater Puget Sound Domestic
Violence Conference Planning
Committee (253) 798-2981
6.25 CLE credits

7 CONSUMER PROTECTION,
ANTITRUST AND UNFAIR
BUSINESS PRACTICES
CONFERENCE
Seattle
By WSBA CLE (206) 727-8202
5 CLE credits pending

7 EMPLOYMENT, LABOR AND
HUMAN RESOURCES LAW AND
PRACTICE SERIES:
DISCRIMINATION LAW
Seattle
By UW CLE (206) 543-0059/(800)
CLE-UNIV

CLE credits TBA

7 EXPERT WITNESSES
Port Angeles
By Clallam Co. Bar Assn. (360) 457-
3327
1.25 CLE credits

7 CREATING CHANGE: WORKING
TOGETHER FOR
ACCOUNTABILITY
Seattle
By Greater Puget Sound Domestic
Violence Conference Planning
Committee (253) 798-2981
5.5 CLE credits

7 SUBROGATION &
REIMBURSEMENT — LAND
MINES IN PERSONAL INJURY
PRACTICE
Seattle
By KCBA (206) 340-2572
6 CLE (incl. 1 ethics) credits pending

10-14 LAUNCHING A NEW BUSINESS
VENTURE
Seattle
By UW CLE (206) 543-0059/
(800) CLE-UNIV
CLE credits TBA

11 WRITING TO WIN
Seattle
By KCBA (206) 340-2572
6.5 CLE credits pending




12ScHoOOL LAW IN WA
Seattle
By NBI (715) 835-8525
6.5 CLE credits (incl. 1 ethics)

12 TRUCKACCIDENTLITIGATION IN
A NUTSHELL
Spokane
Also in Seattle 11/14
Truck Litigation Resource Center
(800) 292-5855
3 CLE credits

13 ADVANCED MEDIATION SKILLS
TRAINING
Seattle
By WA Law Institute (206) 726-9337
7 CLE credits (incl. 2 ethics)

13 INSURANCE LAW
Spokane
Also in Seattle 11/14
By WDTL (206) 521-6559
5.5 CLE credits pending

14 1997 FALL REAL ESTATE
CONFERENCE
Seattle
By UW CLE (206) 727-8202
6.5 CLE credits

14 EMPLOYMENT, LABOR AND
HUMAN RESOURCES LAW
AND PRACTICE SERIES:
WORKPLACE STANDARDS AND
BENEFITS
Seattle
By UW CLE (206) 543-0059/

(800) CLE-UNIV
CLE credits TBA

14 TRIAL AS TV
Seattle
By UW CLE (206) 543-0059/
(800) CLE-UNIV
CLE credits TBA

18 SUCCESSFUL DIVORCE
MEDIATION
Seattle
By NBI (715) 835-8525
6.5 CLE credits (incl. 1 ethics)

20 PROMOTING DIVERSITY AND
ELIMINATING BIAS IN THE
LEGAL PROFESSION
Vancouver (video replay with live
moderator)

Also in Port Hadlock 12/4
By WSBA CLE (206) 727-8202
6.5 CLE ethics credits

20THROUGH THE EYES OF THE
DEFENSE
SeaTac
By WSTLA (206) 464-1011
5.5 CLE credits

20 ADVANCED CONSTRUCTION LAW
IN WA
Seattle
By NBI (715) 835-8525
6.5 CLE credits (incl. 1 ethics)

20COMMUNICATION IN THE
COURTROOM

Bellingham
By Carl Grant (206) 364-5298
7 CLE credits

20A LAWYER’S ETHICAL
RESPONSIBILITIES IN DEALING
WITH PRO SE LITIGANTS
Seattle
By KCBA (206) 340-2572
2 CLE ethics credits pending

20-21 NONVERBAL NEGOTIATION &

PERSUASION STRATEGIES IN
LAaw

Seattle

By KCBA (206) 340-2572

15 CLE credits pending

FREE !
-~

IN-HOUSE
CORPORATE

Micron Technology, Inc., a leading high-
tech company based in Boise, Idaho,
secks self-motivated attorney with
excellent academic credentials and 2+
vears experience (commercial/corporate
transactions experience preferred, but not
required) with an excellent law firm.
Candidates must have excellent
interpersonal, verbal, writing, analytical
and problem-solving skills. Work includes
many different types of domestic and
international commercial and corporate
transactions such as banking and [inance,
sales, purchasing, real estate, design and
construction, utilities, leasing, and joint
ventures. Micron offers very competitive
salary, excellent benefits and a dynamic
working environment.

Send or fax résumés Lo:
8000 S. Federal Way,

P.0. Box 6 MS707-GW,
Boise, Idaho 83707-0006,

WWes Hent, Trustee
2448 - 76 Ave. S.E., Suite 103
Mercer Island, WA 98040-2731
Telephone: 206.232.4771

Professional relationships are most often
built on confidence, credibility and trust.
Many of our clients are comfortable
knowing that they can depend on the
advice of financial, tax, and legal experts
who have survived the test of time. Often
large trust companies will dismiss trusted
advisors and subject individuals to a
constantly changing sea of strange faces.
The value of knowledge based on training
and professional experience is often
ignored.

When you need an experienced
professional trustee to support your tax
and estate planning,
Call Wes Hent
Offering more than twenty years of

or 208-368-4641. professional trust administration
T S . experience, primarily with high net worth,
EOE/AA. Principals only. R R
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Announcements

Danier F. MurLn, Patrick IN. ROTHWELL,
Frank J. STEINMARK, PauL R. XOCHIHUA,
WiLLiam G. EARLE, WiLLIaM A, IDAVIS, AND
Gary V. ABROTT

FORMERLY WITH
HALLMARK, KEATING & ABBOTT, P.C.
ARE PLEASED TO ANNOUNCE
THE FORMATION OF THEIR NEW FIRM

ABBOTT, DAVIS, ROTHWELL,
MULLIN & EARLE, P.C.

We thank Bill Hallmark for all he has taught us about the
practice of law, and, by example, how to be a true
professional, quality partner and good friend.

We wish him all the best in his retirement.

QOUR SEATTLE AND PORTLAND ADDRESSES, PHONE AND FAX
NUMBERS WILL REMAIN THE SAME.

Seattle Office Portland Office
1000 Second Avenue 800 Benj. Franklin Plaza
Suite 1350 One S.W. Columbia

Seattle, WA 98104
Phone: (206) 622,2295
Fax: (206) 340.0724

Portland, OR 97258
Phone: (503) 222,4422
Fax: (503) 796-0699

SOHA & LANG, P.S.

is pleased to announce that
MICHAEL R. O'CLAIR

has joined our firm.

Mr. O’Clair's practice will continue to emphasize
civil litigation, environmental law & insurance law.

SOHA & LANG, P.S.
801 Second Avenue, Suite 1210
Seattle, Washington 98104
(206) 624.1800

Judy Massong and Matthew Knopp

(formerly shareholders in
Schroeter, Goldmark & Bender, P.S.)

are pleased to announce the formation
of their new law firm:

Massone & K~orp, P.S.
ATTORNEYS

1501 FourTH AVENUE, SUITE 2800
SEATTLE, WaASHINGTON 98101
(206) 624.4134

Fax (206) 624.9357

The firm will continue to represent injured
people in civil litigation involving medical
malpractice, workplace injuries, product liability
(including asbestos), automobile accidents,
personal injuries and wrongful death.

WINTERBAUER & ASSOCIATES P.L.L.C.
IS PLEASED TO ANNOUNCE THAT

KENNETH J. DIAMOND

HAS BECOME A MEMBER OF THE FIRM

MR. DIAMOND, FORMERLY OF CHADBOURNE & PARKE IN
WASHINGTON, D.C,, IS A GRADUATE OF YALE UNIVER-
SITY (CUM LAUDE WITH DISTINCTION), COLUMBIA UNI-
VERSITY (M.A., EDUCATION) AND STANFORD LAW
SCHOOL. HE ALSO CLERKED FOR THE HONORABLE ].
FREDERICK MOTZ, CHIEF JUDGE OF THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF MARYLAND.

THE FIRM IS ALSO PLEASED TO ANNOUNCE
THAT ITS NAME HAS CHANGED TO

WINTERBAUER & DIAMOND P.L.L.C.

A PROFESSIONAL LIMITED LIABILITY COMPANY FOR THE PRACTICE OF
EMPLOYMENT AND LABOR LAW COUNSELING AND LITIGATION

1530 FIRST INTERSTATE CENTER
999 THIRD AVENUE
SEATTLE, WASHINGTON 98104
TELEPHONE: (206) 4703505
FACSIMILE: (206) 470.3506
E.MAIL: ken(@winterbauer.com
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FosTER PEPPER & SHEFELMAN PLLC
ATTORNEYS AT LAW

is pleased to announce
the expansion of our Seattle Office
with the addition of

GaiL J. GORDON
OF COUNSEL
Corporate Finance

JoN G. HONGLADAROM
OF COUNSEL
Real Estate

Professionals

Higher Education Law
Education Law

Thomas K. Dalglish, J.D., Ph.D.

J.D. (Michigan), Ph.D. (Berkeley).
20+ years public, private practice of
law. Former Asst. A.G. representing
Central, Western, Eastern Washing-
ton Universities, Superintendent of

Public Instruction. Background in
teaching, research, administration,
academic planning, review of ethics

in human research, K-12 schools.

Available for referrals, consultation,
association or mediation in disputes
involving faculty, teachers, students,
K-12 schools or higher ed institutions.

Thomas K. Dalglish
The Davis Firm
5301 Ballard Avenue NW
Seattle, WA 98107
(206) 789-1056

Canada

Gregory L. Samuels
Trial Lawyer in Washington &
British Columbia
(800) 222-6332

Child Abuse Allegations

David S. Marshall handles cases
involving allegations of child abuse.

(206) 382-0000

Calif/WA Dual-License
Personal Injury
Brain & Spine Injury

AV Martindale Hubble Attorney
Certified as a Civil Trial Advocate
by the National Board of Trial
Advocacy available for referrals or
association of California (San
Francisco Bay Area and Northern
California) matters or trial in State
or Federal Courts.

Michael M. Shea
Shea & Shea
408-292-2434 Phone
408-292-1264 Fax

Vehicle
Crash-Worthiness

Paul W. Whelan
of the law firm
Schroeter, Goldmark &
Bender, P.S.
is available for association or
referral in cases related to motor
vehicle crash-worthiness,
including cases involving
fuel-system integrity, such as

Chevrolet C/K series pickup trucks.

810 Third Avenue, Suite 500
Seattle, WA 98104
(206) 622-8000

Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal-injury lawsuits.

(206) 624-5000

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and

2) representation of healthcare
providers in disciplinary matters.

(206) 451-1202, Bellevue
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PROFESSIONALS

Entertainment Law

Neil Sussman is available for
consultation and referral on

entertainment law matters, including

music, film, theater and television.

10727 Interlake Avenue North
Seattle, WA 98133
(206) 363-8070

Appeals

Douglass A. North announces
his availability for referral,
consultation or association on
appellate arguments and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

Referrals or
Consultations Invited:

1. Military personnel matters—pay,
orders, discharges, in-service
status, post discharges.

2. Federal employee personnel
matters. Related boards and
commissions to (1) & (2) above.
3. Federal boards and commis-
sions—not including patent, tax,
commerce or communications.
4. U.S. Claims Court, Washington,
D.C., U.S. District Court litigation.

J. Byron Holcomb, Esq.
P.O. Box 10069
Bainbridge Island, WA 98110
Telephone (206) 842-8429
24 hours

Professional Malpractice

Joseph J. Ganz
is available for consultation,
association or referral of
substantial claims of
professional malpractice.

2101 - 4th Ave., Suite 2100
Seattle, WA 98121-2317
Phone: (206) 448-2100
Fax: (206) 441-4363

Lawyer Ethics & Discipline
Former WSBA Chief
Disciplinary Counsel

Leland G. Ripley
2442 N.W. Market St., #409
Seattle, WA 98107
(206) 781-8737
fax (206) 782-8111

Employment Law
Workers’ Compensation
Dental Malpractice

Peter Moote is available for
referrals in these areas.
20 years trial experience
10 years emphasis in these areas

206-447-1615 or 800-447-1615

Appellate Consultant

Heather Houston
Offering an appellate perspective
on every phase of your case.
Fourteen years' experience
evaluating, briefing, and arguing
appeals. Former law clerk to
Justice Robert F. Utter.

Gibbs Houston Pauw
1111 Third Avenue #1210
Seattle, WA 98101
(206) 682-1080

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

Calif/Wa Dual-licensed

Michael A. Aronoff
Foshaug, McGoran,
Sawyer & Aronoff, P.S.

Available for referrals, consultation
or association on California matters.
Heavy family law background.
20 years’ experience in California.

(206) 874-0189
fax (206) 874-8005

Product Liability

James S. Rogers will consult,
associate or accept referrals of
product liability cases.

The Law Offices of
James S. Rogers
705 Second Avenue, Suite 1601
Seattle, WA 98104
(206) 621-8525

Personal Injury

John Alexander of Adler Giersch, P.S.,
announces his availability for trial of
plaintiff's personal injury lawsuits.
(206) 682-0300
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Referrals, Associations
and Consultations in

Immigration Law Matters

Robert H. Gibbs
(19 years' experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
(206) 682-1080

Calif/Wa dual-licensed
Law Offices of
Theodore P. Byrne
A Professional Corporation

Announces his availability for
referrals, consultation or association
on California Business/Real Estate
Litigation matters

Theodore P. Byrne, Esq.
12304 Santa Monica Blvd. Suite 300
West Los Angeles, CA 90025
(310) 447-1803 fax (310) 447-1806

Medical Negligence &
Product Liability

Chemnick, Moen & Greenstreet
is available for referral
or association in plaintiff's
medical negligence and
product liability claims.

The firm’s staff includes a nurse-
attorney and a nurse-paralegal.
Patricia K. Greenstreet and Eugene
M. Moen are past chairpersons of
WSTLA’s Medical Negligence
Section. Paul W. Chemnick
organized WSTLA’s Product
Liability Section and served as its
first chairperson.

Chemnick, Moen &
Greenstreet
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

Labor and Employment
Law

William B. Knowles is available for
consultation, referral and
association in cases involving
employment discrimination,
wrongful termination, wage claims,
unemployment compensation and
federal employee EEOC or Merit
System Protection Board appeals.

(206) 441-7816

Alaska Fisheries Law
Japanese Language Law

John G. Gissberg, Ph.D, J.D.
2515 4th Avenue, Suite 213
Seattle, Washington 98121

(206) 443-3735

Insurance
Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co., is
available for consultation, associa-
tion or referral in matters involving
all types of insurance coverage,
as well as arbitration and mediation
in civil, tort and contract litigation.

506 Second Ave., Suite 1613
Seattle, WA 98104
(206) 467-7075
fax (206) 467-0101

Legal Malpractice

Roger K. Anderson,
former legal malpractice
insurance defense attorney with
Lee, Smart, Cook, Martin and
Patterson, P.S., announces his
availability for association,
consultation or referral of
substantial plaintiff's claims of
legal malpractice

2101 - 4th Ave., Suite 2100
Seattle, WA 98121-2319
(206) 448-2100
fax (206) 441-4363

Childhood Abuse
Repressed Memory

Steve Paul Moen is available for
assistance & referral of cases
involving sexual abuse, delayed
recall & mental health counseling.

Shafer, Moen & Bryan, P.S.
Hoge Bidg., Seattle
Tel: (206) 624-7460

Sexual Harassment
Employment Discrimination

Marcia B. Ruskin, available for
consultation, investigations,
and training
(360) 437-0828

Appeals

“A discourse on argument on an
appeal would come with superior
force from the judge who is in his
judicial person the target and trier of
the argument . . . Supposing fishes
had the gift of speech, who would
listen to a fisherman’s weary dis-
course on fly-casting . . . if the fish
himself could be induced to give his
views on the most effective methods
of approach?” — John W. Davis

Charles K. Wiggins
Former Judge, Court of Appeals
(206) 780-5033
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CLASSIFIEDS

Probate & Guardianship

Mary Anne Vance, co-author of
the chapters on Estate Planning
and Probate in Butterworth’s
Washington Civil
Practice Deskbook,
is available for association,
consultation or referral of probate
and guardianship cases, both
contested and noncontested

1111 Bank of California Ctr.
Seattle, Washington 98164
(206) 682-2333

ClassiFiecls

FOR SALE/WANTED

$59.95: 1997 Washington State Child
Support Worksheets and Financial Dec-
laration computer program. Program cal-
culates wages, FICA, taxes (Schedule A,
head of household/day care credit/earned
income credit, etc.), imputes income, resi-
dential care credit, and Arvey (split cus-
tody) allocation. 1997 update $16.95. Call
Law Office of Frederick L. Hetter (253)
759-6853.

Save 50% on law books. National
Law, America’s largest law book dealer.
All sets complete, current, excellent qual-
ity. Buy/sell/appraise. Visa/MC, AmEX,
Discover. (800) 886-1800.

U.S. Supreme Court: Lawyers Edi-
tion 2d $1,495 obo. U.S. Supreme Court
Digest $695 obo. (206) 343-5100.

Low velocity whiplash: insurance
companies claim that injury is impos-
sible. The latest scientific literature, how-
ever, states the opposite. Now you can
read about the latest studies in The Injury
Bulletin. For a free sample, e-mail us at
bodymind @olywa.net or call (800) 715-
5289.

SPACE AVAILABLE

Prime office space available at CPA/
business valuation firm. Reception, fax,
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copier, conference room. Private line
available. Historic building, central down-
town. $900/month. (206) 623-3200.

Woodinville: one-attorney office avail-
able forsublet. Access to conference room
with library, work/storage room and
kitchen. Possible contract work. Peter
Goddu (425) 483-5878.

South End office share: sole practi-
tioner with client base but no support
needs office share arrangement (modest)
in South King County. Reply to WSBA
Bar News Box 537.

Downtown Seattle office-sharing:
$150 per month. Also, full-time offices
available on 32nd floor, 1001 Fourth
Avenue Plaza. Close to courts. Furnished/
unfurnished suites, short-term/long-term
lease. Receptionist, legal word-process-
ing, telephone answering, fax, law li-
brary, legal messengerand other services.
(206) 624-9188.

Leonard W. Moen & Associates wants
to sublet its North End building, suitable
forindividuals or groups. (425)227-4260.

Lovely view: office space available in
United Airlines Building 8th floor. Re-
ception, library, conference room, copy
machine available. Please call Marco or
David (206) 728-7799.

Southcenter: one inside office in three-
office suite. Furnished, full electronic
support. Informal, relaxed atmosphere.
Legal secretarial services available. Free
parking. Available immediately. $700/
month. (206) 930-0022.

Downtown Seattle: four offices and
secretarial stations available. Tasteful
decor, relaxed atmosphere. Overflow,
referral, contract work potential. Recep-
tionist, conference rooms, computerized
library. (206) 624-9392.

Office space: share with five CPAs;
phones, receptionist, tax library (books
and CD-ROM). AGC Building with Lake
Union view. lots of convenient parking,
good access for clients. Call Stan (206)
285-4211.

Downtown Seattle, Washington Mu-
tual Tower, 33rd floor: law firm has two
or three offices with two secretarial sta-
tions and two internal paralegal offices
available, with or without access to con-
ference rooms, copier, fax and kitchen.

Separate entrance. Reply to WSBA Bar

News Box 538.

POSITION AVAILABLE

Quality attorneys, law clerks and para-
legals sought to fill temporary and per-
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manent positions in law firms and compa-
nies throughout Washington. Contact
Legal Ease, LLC (425) 822-1157.

Attorney jobs: Harvard Law School
calls our publication “probably the most
comprehensive source of nationwide and
international job openings received by
our office and should be the starting point
of any job search by lawyers looking to
change jobs.” Each monthly issue con-
tains 500-600 current (public/private sec-
tor) jobs. $45/three months. Contact: Le-
gal Employment Report, 1010 Vermont
Ave.NW, Ste. 408-WB, Washington, DC
20005. (800)296-9611. Visa/MC/AmEX.

Ater Wynne Hewitt Dodson &
Skerritt, LLP, a Northwest regional law
firm with 55 lawyers, is seeking an asso-
ciate to join our growing Seattle office.
Applicants should have atleast two years’
experience in a broad range of environ-
mental matters, including hazardous waste
cleanup and regulatory compliance, air
and wastewater permitting, environmen-
tal issues in transactions, and environ-
mental litigation. Some additional expe-
rience in corporate, commercial, and/or
real estate transactions would be preferred.
Candidates should have superior academic
credentials and excellent analytical, re-
search, and writing skills; major law firm
experience is desirable. This is an excep-
tional opportunity foratalented individual
interested in working on a variety of mat-
ters. Qualified applicants should send let-
ter and résumé (no calls, please) to: Tom
Kilbane, Ater Wynne Hewitt Dodson &
Skerritt, LLP, 601 Union Street, Suite
5450, Seattle, WA 98101-2327.

Associate position available with grow-
ing general firm’s Tacoma office. Supe-
rior academic credentials, one year’s ex-
perience, and willingness to go to trial
required. Send résumé to Managing Part-
ner, Leggett & Kram, 1901 SouthI Street,
Tacoma, WA 98405-3810.

Minzel & Associates is a temporary
placementagency for lawyers and parale-
gals, We are looking for quality lawyers
and paralegals who are willing to work on
a contract basis for law firms, corpora-
tions, solo practitioners, and government
agencies. If you are interested, please call
(206) 689-8526 for an interview.

Commercial trial attorney: Lasher,
Holzapfel, Sperry & Ebberson, a 21-at-
torney, AV- rated law firm, is seeking an
associate with two years’ commercial liti-
gation experience. Candidates should
possess excellent oral, writing and re-
search skills. Current Washington State




Bar membership and basic computer lit-
eracy are strongly preferred. Competitive
salary and benefits. Friendly, supportive
workplace. Send résumé and writing
samples to: Personnel, 2600 Two Union
Square, 601 Union Street, Seattle, WA
98101.

Litigator: downtown Seattle law firm
with strong international business prac-
tice seeks commercial litigator with at
least five years of experience. A signifi-
cant portable case load is necessary. Re-
ply to WSBA Bar News Box 535.

Tri-Cities law firm seeks attorney.
Minimum one year’s experience pre-
ferred. Associate would do family law
and general practice work. Spanish lan-
guage ability a plus. Salary DOE. Send
résumé to: 428 W. Shoshone, Pasco, WA
99301. Please do not call.

Land use associate sought by Phillips
McCullough Wilson Hill & Fisko, a six-
attorney Seattle firm emphasizing land
use, real estate and general business mat-
ters throughout the state. Two years’ ac-
tual land use experience required; real
estate and/or litigation experience also
helpful. You should be bright and highly
motivated, with strong writing ability and
people skills. All replies kept in strict
confidence. Qualified applicants should
send letter and résumé (no calls) to: 2025
First Avenue, Suite 1130, Seattle, WA
98121, attn: Jack McCullough.

Entry-level position in an eight-attor-
ney firmemphasizing estate planning and
trust- related work. Reply to Dorothy
Foster at Gores & Blais, 1420 Fifth Av-
enue Suite 2600, Seattle, WA 98101.

Associate position available for liti-
gation department. Reply in confidence
to Miller Nash, attn. Libby Matheny, 601
Union St., Ste. 4400, Seattle, WA 98101-
2352;

Labor and Employment Attorney:
Stoel Rives LLP, one of the largest Pa-
cific Intermountain West law firms, seeks
a lawyer with a minimum of two years’
experience in labor and employment law
for its Portland, Oregon, office. Position
will include a mix of office and litigation
practice. Excellentacademic record, writ-
ing ability and client relationship skills
are required. Equal Opportunity Em-
ployer. Send résumé in confidence to:
Ms. Lee Dayfield, Stoel Rives LLP, 900
SW 5th Ave., Ste. 2300, Portland, OR
97204.

Public Defender Services: the newly
incorporated city of Maple Valley (pop.
11,000)is seeking a professional services

contract for Public Defense. Municipal
court services by contract with the city of
Enumclaw. Calendars will be conducted
one day or night per week. Public defense
screening will be conducted in open court
by the judge. Data from the Maple Valley
areain 1996 showed annual filings of 856
infractions and 302 citations, butthe city’s
actual experience may differ following
incorporation. Please submit résumé, ref-
erences from other municipal clients, pro-
posed costs and terms, and a letter detail-
ing availability to accommodate the pro-
posed court schedule, by October 31 to:
John Starbard, Interim City Manager, City
of Maple Valley, P.O. Box 320, Maple
Valley, WA 98038-0320.

Assistant City Attorney for the City
of Yakima, Criminal Division. One year
oflegal experience is required; municipal
law work, especially criminal prosecu-
tion, is desirable. Salary $3,588-$4,569
plusexcellent fringe benefits. Please sub-
mit résumé with salary requirements to:
Archie M. Sutton, Personnel Officer, City
of Yakima, 129 N. 2nd St., Yakima, WA
98901. Applications must be postmarked
or submitted by 5 p.m. on October 17.

Associate or “of counsel” position.
12-attorney Eugene AV firm with strong
business and litigation practice seeks liti-
gator with a minimum of five years’ ex-
perience. Excellent credentials and sub-
stantial experience trying insurance de-
fense cases are required. Transportable
practice not required. Please send résumé
in confidence to: Administrator, Arnold
Gallagher Saydack Percell & Roberts,
PC, PO Box 1758, Eugene, OR 97440-
1758.

Senior Associate/Principal: down-
town Portland, OR, AV business firm has
senior associate or principal addition op-
portunity for qualified applicant. Exist-
ing clientele preferred. Demonstrable
experience in major business litigation
and/or transactions or accomplished prac-
tice emphasis desirable. Performance-
based compensation/equity for suitable
candidate. All inquiries confidential. Re-
ply to WSBA Bar News Box 536.

Bennett & Bigelow, P.S., a 21-lawyer
firm concentrating in health care law,
seeks one litigation associate and one
transaction associate. A minimum of two
years’ experience, superior academic cre-
dentials and excellent writing skills are
essential. Experience in tax, health care
law and/or antitrust preferred but not es-
sential. Please send résumé, law school
transcript, references and writing sample
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to: Associate Hiring Coordinator, Bennett
& Bigelow, P.§.,999 3rd Ave., Ste. 2150,
Seattle, WA 98104.

Part-time lawyer: flexible hours pos-
sible. Respond to calls from members of
organization re: variety of legal ques-
tions. Résumé to: Hiring Partner, 2200
6th Ave., Ste. 1122, Seattle, WA 98121.

Pago Pago, American Samoa: Small,
well-established law firm (two attorneys
and three support staff) is seeking an
associate attorney. Our practice is truly a
general practice. We are currently han-
dling cases in the following areas: admi-
ralty, real estate, general corporate, crimi-
nal, drunk driving, domestic relations,
collections, estate planning and probate,
worker’s compensation, personal injury,
insurance defense and employment. We
represent some of Samoa’s most success-
ful businesses and several large off-is-
land corporations. Our offices are located
in a small modern office building. The
office atmosphere is friendly and profes-
sional. We are looking for someone with
excellent research and writing skills who
is willing to make a one-year commit-
ment. Successful applicant must have
passed a bar examination and be cur-
rently licensed to practice law. Salary
range is $32,500 to $36,000 per year.
Round-trip airfare for one person will be
provided. Benefits include a housing al-
lowance of $500/month, two weeks’ paid
vacation per year, one week’s paid sick
leave per year and major medical insur-
ance. Please provide a cover letter ex-
plaining why you wish to practice law in
American Samoa, a résumé, two writing
samples, three employer references and
three personal references. Please forward
application materials by regular first class
United States mail to: Barry I. Rose and
Associates, P.C., P.O. Box 3501, Pago
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CLASSIFIEDS

Pago, American Samoa 96799. Upon re-
ceipt, we will provide interested appli-
cants with detailed information about our
practice and what it is like to live and
work in American Samoa. Application
deadline: November 15.

Attorney recruitment: The Counsel
Network is an international attorney re-
cruitment firm with offices in Seattle and
affiliations nationwide. Qur focus is high-
level permanent placement and our cli-
ents are generally larger domestic and
international law firms and companies.
We are continually seeking candidates
with top credentials and superior experi-
ence for a broad range of positions with
blue chip firm and in-house clients lo-
cally, nationally and internationally. The
economy is great and salaries are ris-
ing; there has never been a better time
to move. If you would like to explore
your career options in complete confi-
dence, please contact Stephen Nash
(former attorney) at TCN in Seattle at
(206) 224-3160, toll-free 1-800-COUN-
SEL, fax (800) 469-2233 or e-mail
snash@headhunt.com.

SERVICES

Quality attorneys, law clerks, and
paralegals: more than 300 pre-screened
local contract attorneys, law clerks, and
paralegals are immediately available for
legal work at any level, from the most
basic support tasks to the most complex
attorney work. Contact Legal Ease, LLC
(425) 822-1157.

Contract attorney: experienced, ac-
complished trial and appellate attorney
available. Fifteen-plus years’ experience.
Litigation and writing emphasized. Ref-
erences; reasonable rates. M. Scott Dutton
(206) 324-2306, fax (206) 324-0435.

Investment services: professionally
designed and managed portfolios made
up of several no-load mutual funds. Wide
range of clients, both institutions and
individuals; small accounts welcome.
Competitive fees. Investment Manage-
ment Advisors, (206) 781-6777.

Minzel & Associates is a temporary
placementagency for lawyers and parale-
gals. We provide highly qualified attor-
neys and paralegals on a contract basis to
law firms, corporations, solo practitio-
ners, and government agencies. Jeff
Minzel, who worked at Davis Wright
Tremaine for anumber of years, carefully
screens all attorneys and paralegals. High-
lights of the screening process include a
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personal interview, a detailed review of
the applicant’s legal and non-legal work
experience, a review of the applicant’s
educational background, an evaluation of
the applicant’s legal skills, reference
checks, a review for bar complaints and
malpractice suits, and verification of good-
standing status. These lawyers and para-
legals can help you enhance profits, con-
trol costs, manage growth, increase flex-
ibility, improve client service, and in-
crease career satisfaction. For more in-
formation, please call us at (206) 689-
8526 ore-mail usat M-and-A @msn.com.

Skip tracing-locator: guaranteed lo-
cate or no fee: 87% success rate. Nation-
wide. Confidential. Many attorney-
needed searches. Tell us what you need.
Verify USA. (888) 2-VERIFY.

Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and share
the fee. OTLA member; references avail-
able. Zach Zabinsky (503) 223-8517.

Forensic engineer: board-certified
forensic examiner specializing in fire re-
constructions and accident analysis; au-
tos/fires/P.1./product failure/construction
defect. Ref: Martindale-Hubbell Law
Directory, Best’s Directory of Recom-
mended Insurance Attorneys and Adjust-
ers. Contact: John Caudron. MSS, BCFE
(909) 598-8919.

Legal research is my forte! Experi-
enced contract attorney performs legal
writing for lawyers anywhere in Wash-
ington State. I use Westlaw online re-
search and UW Law Library. Will draft
trial briefs, motions, memoranda, CLE
materials. Clerked in King County Su-
perior Court, U.S. Bankruptcy Court.
Elizabeth Dash Bottman. (206) 526-
5777, fax (206) 528-4818, e-mail
lizbottman @sprintmail.com.

Forensic document examiner: trained
by Secret Service/U.S. Postal Crime Lab
examiners. Court-qualified. Currently the
examiner for the Eugene Police Dept.
Only civil cases accepted. Jim Green (541)
485-0832.

Urologist: forensic consultant, M.D.,
J.D. boards, plaintiff or defense. (314)
361-7780.

Are your clients needing cash or
monthly income? Seniors with home eq-
uity may be eligible for government-
backed reverse mortgage loans. Call Se-
attle Mortgage Company (800) 643-6610
ext. 9.

Expert witness: experienced environ-
mental consultant with excellent creden-
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tials and professional research skills. As
such, you will always have the advantage
of having access to the latest technical
and regulatory information. Bill Saur
(509)448-3726; http://members.aol.com/
bsaur/index.htm.

Feeling overworked? Let Fraser
Robinson Speir, attorney outsource, take
off some of the pressure. Contract re-
search and writing at reasonable rates.
Rush jobs no problem. References avail-
able upon request. (253) 564-3669, fax
(253)564-3552, e-mail reed @seanet.com.

Securities arbitration/mediation: re-
tired industry insider with extensive
knowledge of investments, securities sales
practices, broker/dealer compliance, and
operations procedures provides arbitra-
tion/mediation-consulting services. Con-
tact John Hellyer (360) 563-9446.

WILL SEARCH

Anyone with information regarding
the will of Jane A. MacRae, who died a
resident of King County. please contact
Philip L. Carter at Livengood, Carter,
Tjossem, Fitzgerald & Alskog (425) 822-
9281,

MISCELLANEOUS

Newport, OR: one-bedroom cottage
overlooking Yaquina Bay. Five minutes
from Oregon Coast Aquarium, bayfront
and beaches; $49/night; $294/week. (541)
265-8553.

Cabo San Lucas: deluxe one-bedroom
condo on waterfront. Fantastic view, pool,
fully- equipped kitchen, A.C., TV/VCR,
three private balconies overlooking ma-
rina, restaurantand bar on premises, prime
location. $125/night. (503) 393-5059.

Lump sums cash paid for remaining
payments on seller-financed real estate
contracts, notes and deeds of trust, notes
and mortgages, business notes, insurance
settlements, lottery winnings. Cascade
Funding (800) 476-9644.

AirTouch Cellular has the solution to
high airtime rates — perfect for law of-
fices. The “pooled plan™ runs $9.99 per
month per phone and $0.29 per minute.
Free flip phone with service. For more
information call Renée Cooper, AirTouch
Cellular (206) 963-4242.

Inform your clients — top dollar paid
for structured settlements and lottery win-
nings. Heartland Capital Funding (800)
897-9825. Professional annuity funding
for you and your client.




C}wanging \Venues

LIGHTS, CAMERA, ACTION

Fred Hopkins, an employment law
attorney for the firm of Clinton, Fleck,
DeSmet & Thomson, is producing a new
feature-length horror movie this summer,
The Horrible 1. Hopkins, who has a
regular bad-movie-review program on
KIRO FM, also produced and co-starred
in the 1988 film The Rock "N’ Roll Mob-
ster Girls, which featured a mobster who
gets decapitated by an all-girl punk band.
Reportedly, the plot of The Horrible 11 is

better.

BATTER UP

Pro Se, an all-attorney softball team
recently concluded another successful
season in the Seattle Parks Department
league. Managed by Clem Barnes. this
year's team included Waren Babb. Len
Barson, Terry Cullen, Jim Feldman, Jim
Fowler, Keith Kemper, Guy Michelson,
Kyle Sugamele, John Theiss and Jim

Varnell.

JUDGE, FINE THYSELF

Pend Orielle County Superior Court
Judge Rebecca Baker recently fined her-
self $150 after arriving at court 45 min-
utes late. The fine was disbursed in three
equal payments to the petitioner’s attor-
ney, the respondent’s attorney and the
guardian ad litem who had waited pa-
tiently for her arrival.

o

LATTE UPDATE

Caffeine-deprived jurors and attorneys
at the new Regional Justice Center in
Kent will be getting a java boost via an
espresso service run by the King County
Work Training Program for at-risk youth.

James R. Rogers was recently inducted as a Fellow of the Interna-
tional Academy of Trial Lawyers at its annual meeting in Phoenix,
Arizona.

The Washington State chapter of the American Immigration Lawyers
Association recently elected the following Executive Committee: Julia
M. Bolz, president; Lisa Seifert, vice president; Gregg Rodgers,
secretary; Michele N. Carney, treasurer; Douglas D. Osterlok, pro-
gram chair; and Davis Bae, membership chair.

Spokane attorney C. Bradley Chinn has been named to fill a new post
as domestic violence commissioner in Spokane County District Court.

Newly elected officers of the Washington Association of Criminal
Defense Lawyers include president Mark Muenster of Vancouver,
president-elect Jon Zulauf of Seattle, vice president (west) Steve
Thayer of Vancouver, vice-president (east) Charles Dorn, secretary
Anna Robinson of Seattle, and treasurer Mike Filipovic of Seattle. New
Board of Governors members include Peter Mair, Stark Follis, Kathleen
MeCann, Vito de la Cruz, Carl Hueber., Anita Moceri, Marjorie
Tedrick and Peter Offenbecher. Jeff Ellis, Linda Sullivan and Allen
Bentley were each re-elected to serve a second term as Governors. They
join continuing board members Barry Flegenheimer, Mimi Buescher,
G. Saxon Rodgers, Garth Dano, John Nollette, Roger Hunko, Bill
Fligeltaub, Donna Tucker, Keith MacFie, Margaret Smith and John
W. Wolfe.

Patricia Hall Clark has been appointed as a Member-At-Large of Girl
Scouts-Totem Council’s Board of Directors.

Douglas Oles of Oles Morrison & Rinker has been selected to serve as
an editor of The Construction Lawyer, a national journal focused on
construction law issues published by the American Bar Association.

Philip Talmadge, Washington State Supreme Court justice, has
joined the Providence Mount St. Vincent Foundation Board of Directors.

Christopher M. Alston of Foster Pepper & Shefelman has been
elected the new chairman of the board of directors of Family Services of
King County.

October 1997 Washington State Bar News

59



CHANGING Venues

REJOINDERS AND JOINDERS

David E. Myre, Jr. has rejoined the
Seattle law firm of Hillis Clark Martin &
Peterson as a principal. He was an asso-
ciate with that firm from 1977 to 1981.

Mike Parson, Ken Hart and Mark
Shepherd have formed the law firm of
Larson Hart and Shepherd in downtown
Seattle.

Scott Gelband has joined the Perkins
Coie firm as a partner in its corporate
finance practice.

John Kydd recently joined the Seattle
law office of Helsell Fetterman as of
counsel to the firm. Kydd co-founded the
Washington State Mediation Consortium
and Seattle-King County Dispute Reso-
lution Center.

Gwendolyn Cecilia Payton has joined
Lane Powell as an associate, concentrat-
ing her practice in product, premises and
commercial litigation.

Elizabeth Berns has joined the busi-
ness law firm group of Judd & Sailer,
emphasizing business succession plan-
ning and exit strategies for the closely
held or family-owned business.

The newly-formed Judicial Dispute
Resolution includes former King County
Superior Courtjudges Charles S. Burdell,
Jr. and Terrence A. Carroll, former
Washington State Court of Appeals Com-
missioner JoAnne L. Tompkins, Roselle
Pekelis (with bench experience with the
King County Superior Court, Washing-
ton State Court of Appeals and State
Supreme Court), and Jack Rosenow, a
former partner of Rosenow, Johnson and
Graffe.

Gary L. Ikeda has been named vice
president and division legal counsel for
Kaiser/Group Health. Before going to
Group Health in 1987, Ikeda worked in
the Attorney General’s office and the
Pierce County Prosecuting Attorney’s
office. He has served on the WSBA’s
Civil Rights Committee and on the Nomi-
nating Committee of the American Civil
Liberties Union.

J*A*M*S/ENDISPUTE recently
added the Honorable Daniel A. Moore,
Jr., retired Chief Justice of the Alaska
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Supreme Court, and Fred R. Butterworth.

Joel D. Cunningham of Luvera, Bar-
nett, Brindley, Beninger & Cunningham
in Seattle, has been accepted for induction
as a fellow by the International Society of
Barristers and the Damage Attorneys
Round Table.

The Tacoma-Pierce County Bar News
reports the following people have been
honored for taking a pro bono case this
month or for assisting clients at one of its
evening clinics: Patrick Palace, Gary
Weber, Judd Gray, David Chapman,
Doug Alling, Marc Christensen, Lee
Pendergrass, Moe Birnbaum, Roosevelt
Currie, Robert Nettleton, Julie Wat-
son, Ron Ripley, Mary Dicke, Tammis
Greene, Scott Candoo, Tom Faubion,
Barbara Barronian, Richard Wooster,
Katherine Stolz, Terry McCarthy, Col-
leen Grady, Tony Froehling, Kathleen
Balcom-Jordan, Gary Branfeld, Ken
Mitchell, Don Powell, Howard Com-
fort, Betsy Hollingsworth, Marla
Hughes, Joe Quaintance, Greg Webley,
Cynthia Burchfield, Jacqueline Ram-
sey, Renee Monoka, Clark Davis, Bar-

bara Oliver.

YOUNG LAWYERS DIVISION

The Washington Young Lawyers Divi-
sion (WYLD) is working on a variety of
public-service and public-interest
projects.

In April, the WYLD, in conjunction
with the Spokane County Young Law-
yers, sponsored the Aspiring Youth Pro-
gram at the Glover Middle School. The
Aspiring Young Program is an after-
school mentoring and sports program de-
signed to assist at-risk middle school sto-
dent by teaching them the importance of
hard work and staying in school in an
enjoyable manner. Students heard from
several professional speakers including
Courtof Appeals Judge John Schultheis.
They also participated in a basketball
tournament, received free snacks provided
by Spokane restaurants, and received vari-
ous prizes for completing the program.

In Pierce County, the Tacoma/Pierce
County Young Lawyers staged a success-
ful Law and Government Scholarship
Program. This program gave each par-
ticipating student the opportunity to spend
a day with an attorney to learn about the
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profession and what it takes to get there.
The students also received a mentorship
tour of both private and government law
offices during the two-month program.

In Yakima, the WYLD assisted the
Minority Pre-law Conference. This pro-
gram was another student-oriented pro-
gram designed to provide guidance to
young persons to better understand and
appreciate the role members of the legal
profession play in society. Feedback on
all three of these programs has been quite
positive, and plans are afoot to run them
again in the near future.

The WYLD also organized and manned
a Federal Emergency Management
Agency (FEMA) Disaster Legal Services
Hotline to give free legal services to low-
income and other qualifying victims of
major disasters.

The WYLD looks forward to keeping
members of the Bar up to date on their
deeds and accomplishments in the future.
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IN MEMORIAM

Mary Pat Dooley Olson of Seattle
died recently at the age of 54. A graduate
of Seattle U/UPS Law School, she was a
social justice advocate.

Carl Maxey: Carl Maxey, who rose
from poverty to become a prominent civil
rights attorney and a leader in the Spo-
kane black legal community, died July 18
at the age of 73. After becoming the first
black WSBA member from Eastern Wash-
ington, he spent more than four decades
advancing civil liberties and social jus-
tice. Most recently, he stepped in to rep-
resent black students at his alma mater,
GonzagaLaw School, when they received
racially motivated death threats in 1996.

Frank Hale: Tacoma native Frank
Hale, who read for the law, died in June of
kidney disease atage 85. As a paratrooper
in the World War II, he fought at the
Battle of the Bulge and liberated a con-
centration camp in Europe. Upon his re-
turn, he served as Pierce County Superior
Court Judge for 13 years and then as
Washington Supreme Court Justice for
12.

Whitney Rupprecht, Seattle attorney
who died in Mazatlan April 19, was in-
correctly listed as William G. Rupprecht
on page 60 of the July issue. The Bar
News apologizes for the error.




Explore ntegrated
Legal Research Power

You tap into a proven system of legal information when you choose West Group products.

The merger of the West Group companies— Bancroft-Whitney, Clark Boardman Callaghan,
Lawyers Cooperative Publishing and West Publishing—allowed us to assemble the legal
profession’s most respected tools into a powerful integrated research system.

The flexibility of this integrated system lets you research your way—on WESTLAW, on CD-ROM or
using books— moving between sources quickly and easily. Start wherever you want, the
system links you directly to 4 complete library of state, federal, topical and legal information.

With a library of interrelated tools from West Group, you save time, you save energy, and you find
the information you need quickly. And West Group Customer Service offers you unparalleled

service and support.
Explore the power of the best legal research system anywhere. GROUP

o i Bancroft-Whitney = Clark Boardman Callagha
For complete details,
call 1-800-255-2549.
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A powerful new research
breakthrough is here.

Introducing KeyCite* 1t's a full citator and case-finder, rolled
into one easy-to-use, graphical service.

KeyCite sets a new standard for verifying whether your case is good
law, and for quickly identifying cases that support your argument.

For starters, KeyCite is amazingly current. You enjoy the added
confidence of knowing that the same day a case is added to
WESTLAW?, it is on KeyCite.

West legal editors go the extra mile to read each and every case,
and assign red and yellow status flags to warn you instantly
of negative history.

Innovative depth of treatment stars immediately tell you which
cases discuss your case the most. And quotation marks tell you
precisely where your case has been quoted.

But what's really revolutionary is KeyCite's case-finding power.

Only KeyCite integrates West-reported case law, the headnote analysis
of it, and West Topic and Key Numbers so you can find related cases
faster. You can focus on your issue by viewing headnotes in full text.
Choose just the headnote you want. Then jump to cases on point!

KeyCite is comprehensive, too. It covers more than one million
unreported cases, all reported federal cases, and state cases back to
the earliest reported decisions for most states—with more
coverage being added weekly. P N

TRY KEYCITE FREE THROUGH
> NOVEMBER 30, 1997.*

%M .. Orrequest the FREE booklet. You'll discover  \WEST
irell™ .
ool B powerful new way to do research. GROUP

FREE TRIAL! Call 1-800-700-9378 or visit www.keycite.com

* Some:restrictions apply. KeyCite is a service mark of West Publishing Company
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