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THE ONLY LIMITS YOU'LL FIND
WITH THIS LEGAL RESEARCH TOOL
IS ON THE PRICE.

If you're a small firm with up to three
attorneys, you can now put CD Law to
work for you for only S75 per month —
including all updates. And if price alone
isn’t enough to convince you, perhaps our
credentials will:
¢ The most current and comprehensive

Washington law library with more

than 30 databases at your fingertips.
¢ Upto-the minute currency via the

Internet and CD Law online.

(206) 623-1688 ¢ Internet: http://www.cdlaw.com

For pennies a day
get a full-time researcher,
pay no vacation or
benefits.

* The most powerful, user-friendly legal
search software available anywhere.

e [egendary service and support,
We're a local company serving the
Washington legal community.

TRY CD LAW FOR 30 DAYS FREE.

We're so sure you'll want to put CD
Law on your payroll permanently, we'll let
you try it for 30 days with no obligation.
We'll even provide free training and a CD
ROM drive or an entire legal research PC
to use during the trial period. All the more
reason to try CD Law — for less.

Your search
is over.
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For

- PROFESSIONAL LIABILITY INSURANCE

Call _
HALL-CONWAY-JACKSON, INC.

Formerly Quinan-Pickering, Inc.

Serving Washington Attorneys Since 1960

Rated “A” by both A.M. Best & Standard & Poor’s

Premium Savings

New Expanded Policy Including Unlimited Extended Reporting Option
Prompt Service

Limits From $1000,000/$300,000 Up to $10,000,000

Carrier Known for Excellent Claims Service (24 hr response)

» Special Low Rates for Defense Practices

‘Can quote from other company’s applications
(Note: not renewal applications) :

~ « Please telephone now for your application and specimen policy

~ * The company, Coregis Insurance Company, has over 20 years experience

CALL US FOR YOUR COURT BONDS, TOO!
EASY PROCESSING -- QUICK TURNAROUND TIME

Ask for Pat Stewart

HALL-CONWAY-JACKSON, INC.

9725 - 3rd NE, Suite #401
P. O. Box 75978
Seattle, Washington 98125
(206) 527-2444
Toll free: 1-800-877-8024
Fax: (206) 525-1316




TODAY, ALL THEY CAN
THINK ABOUT IS
BEING A MILLIONAIRE.
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TATE LOTTERY

BUT BY TOMORROW THEY
COULD BEGIN TO LOSE INTEREST.

Now that your clients are due millions, you need to talk sense. Explain how lottery pay-
ments are structured, how earnings are spread out over the course of 20 — 26 years making
growth difficult, and how taxes and fees, reduce millions to thousands. You can be sure the

more you talk cents, the more your clients will want to talk dollars.

As a leading annuity purchaser, The People’s Lottery Foundation™; gives your clients what
they want...their money. Our substantial lump sum payment offers them options they
otherwise wouldn’t have; access to major international investment banks; the opportunity
to profit from unmatched rates; the knowledge of leading tax attorneys; and immediate
cash advances upon signing.

So what are you waiting for? Call 1-800-235-7435 to find out more about The People’s Lottery
Foundation, because it’s your job to protect your clients interest.

800238 U430
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Editor, (713) 667-9399
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(206) 727-8260
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SUBMISSION
GUIDELINES

The Bar News encourages cor-
respondence and article submis-
sions. The submission deadline is
the 15th day of the month for the
second issue following: e.g., Sep-
tember 15 for the November issue.
We request a 3 1/27 disk (in any
conventional format) and hard
copy at the time of submission.
Please include a SASE if you
would like your material returned.
Article submissions should run ap-
proximately 1,100 to 3,500 words.
Graphics and illustrations are wel-
come. Address all correspondence
and submissions to: Hal White,
Bar News Editor, 500 Westin
Bldg.. 2001 6th Avenue, Scattle,
WA 98121-2599.
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BAR ASSOCIATION
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SEATTLE, WA 98121-2599

DENNIS P. HARWICK
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@996 by Washington State Bar Association
Printed by Valco Graphics, Seattle.
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All editorial material, including
editorial comment, appearing
herein represents the views of the
respective authors and does not
necessarily carry the endorsement
of the Association or the Board of
Governors. Likewise, the publica-
tion of any advertisement is not to
be construed as an endorsement of
the product or service offered un-
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ad that there is such approval or
endorsement.

Washington State Bar News
(ISSN 986-5213) is published
monthly by the Washington State
Bar Association, 500 Westin
Building, 2001 6th Avenue. Se-
attle, WA 98121-2599, and mailed
second-class in Scattle, WA,
$14.42 of aregular member’s dues
is used for a one-year subscrip-
tion. The annual subscription rate
forinactive members is $15. Non-
members subscriptionrate is $24 a
year.

POSTMASTER: Send changes
of address to Washington State
Bar News, 500 Westin Building,
2001 6th Avenue. Seattle. WA
98121-2599.

\ 4
<

Printed with sov-based ink on recveled paper.

- ADVERTISING

Display: Contact Jack Young (206) 727-8260.
Professional: Boxed ads. WSBA members only. $40/inch. Billed at publication.

Contact Doree Armstrong, (206) 727-8214.

Classified: Advance payment required.

Members — $25/first 25 words; .25 ea. add’l word.

Nonmembers — $35/first 25 words; .75 ea. add'l word.

Blind box number service — $7. (Responses will be forwarded.)

Contact Carrie Hardie, (206) 727-8213.

Notes: 1) Positions available are automatically posted on a 24-hour jobline [(206)
727-8261] and in looseleaf binders at the WSBA offices for immediate
consideration,

2) State and federal Taw allow minimum, but prohibit maximum — ¢.g., no
ranges — qualifying experience,
Deadline: Copy received - not postmarked - by first of each month for issue
following. No cancellations after deadline.
For classifieds and professionals, submit typed copy (no phone orders) to Bar
News, 2001 Sixth Ave., Ste. 500, Seartle WA 98121-2599.
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LEGAL & FINANCIAL SERVICES
Excellence That's A Matter Of Public Record

A"yone impressed Anne Martin’s clients set a pace even faster

than her daughter’s, and she loves every high-
by Maggie’s speEd in the pressure minute.

Anne is a Service Representative for

50-yard dash should watch her Mom CSC Networks/Prentice Hall Legal and

Financial Services. From her office. she makes

run a w'state Ucc searCh, sure that her clients get the precise public

records information they need on time through

CSC’s 50-state network of offices and

correspondents, including locations in
Washington and Oregon.
To help, Anne leads a CSC
multi-office team that is building
even closer bonds between the
company and its widespread
network of professionals.
She also runs seminars for
clients to help their people make
faster, better use of public
records information.
“I"m usually going 100 miles an
hour. but that’s just my style.” she says.
Dodging red tape, leaping over
pitfalls, sprinting past the competition —
it’s all in a day’s work for Anne Martin.
And for CSC’s entire network.
To receive a brochure and find out
how employees like Anne can speed

your business, call:

(800-876-9436)

Visit our Web site at http://www.cscinfo.com
or send e-mail to info@cscinfo.com

CORPORATE SERVICES: Incorporation/Qualification « Registered Agent « Document Retrieval « Trademark Searches « CSC DIRECT « UCCXPRESS
SECURED TRANSACTION SERVICES: UCC Filing Preparation « UCC Searches / COURT RECORD RESEARCH: Federal, State & Local Court Research & Retrieval / INTERNATIONAL SERVICES

Prentice Hall Legal and Financial Services is a trademark of Prentice-Hall, Inc. and is licensed to CSC Networks.

Washington State Bar News September 1996




Readers are invited to submit letters of reasonable length 1o the editor. Thev should be
typed on letterhead and signed. The editor reserves the right to select excerpis for

publication or edit them as may be appropriate.

... a Magazine by its Cover
Editor:

Instead of making cutesy jokes ridicul-
ing lawyers, Americans everywhere
should consider the cover of the June
issue of the Bar News, Greenwood s paint-
ing of The Trial — Homage to Sharanski.
The scene which is portrayed, that of a
defendant being denounced by an unseen
accuser. happens elsewhere in the world,
but not here. It must be terrifying to live
in a society where lawyers are not able to

protect the freedoms which we all take for

granted. That striking depiction brought
it all home to me in an instant.

MADISON R. JONES

Seattle

Insensitivity
Editor:

Words absolutely fail me. The Bar
News mouths (prints) words about the
need to improve the public’s perception
of the legal profession and then prints A
Family Affair™ (FYL. 7/96 issue) and calls
it “funny yet touching™?

Doesn’t anybody at the News have any
sensitivity to the way the “career mo-
ment” comes over? Like the worst of the
stories of lawyers who profit from the
sale of the little old lady’s home —except
that in this case the complaint seems to be
that there was no profit.

DOROTHY SANDE
Racine, Wisconsin

Boyfriend Wanted
Editor:

“Boyfriend Wanted” — That was a
joke. right? Trying to see if people are
reading the Bar News you put in that
tacky, tasteless advertisement in the July
issue — please tell me that was the case.
I think all of us can get enough of the
social ads in every newspaper, tabloid
and sleazy exposé without having to see it
in a professional newsletter. If this wasn't
a joke. could your editorial board recon-
sider publishing this type of advertise-
ment.

JUDY FOSTER
Spokane

Editor:

I was skimming through the July 1996
Bar News and was surprised to find, on
page 48. an ad under “Miscellaneous”
that started “Bovfriend wanted: DWF
searching forintelligent, ... Ifirst thought
that this ad was a joke which I did not
understand, but a call to the Bar office
revealed that the ad was legitimate. The
response was “I understand your posi-
tion, but we can’t keep an ad like this out
of the Bar News.”

Why not? I understand that The Seattle
Times rejects certain ads, such as adver-
tisements for porno movies. Perhaps those
ads will be appearing in next month’s Bar
News

Who knows, with time, the Bar News
may become as popular as the Seattle
Weekly. and we can let the advertising
revenue take the place of our annual dues.

JOHN R. PRAEGER
Seattle

Editor:

The editor’s decision to publish a per-
sonal ad in favor of increased revenues
lacks professionalism and class. What's
next? Ads for used cars? And this from a
body charged with maintaining the stan-
dards of our profession. Shame on you.

TONI CASTANEDA HALEY
Sealtle

Advertising decisions are not the pre-
rogative of the editor. However, any jour-
nalist worth his salt is always on the
lookout for an interesting story. Conse-
quently, I spoke with the individual who
placed this ad (which appears on page
56). I'll call her Mary.

Rather than the gold digger that some
may have inferred, Mary is a financially
secure professional with a graduate de-
gree. She seeks the companionship of a
professional whom she can view as an
equal. She has had two enjovable long-
term relationships with attorneys (go fig-
ure) and appreciates the way their minds
work. “Ilike the way lawyers think,” she
explained. To date, Mary has had several
individuals respond to herad, some merely
to voice support, others to take her up on

SMALL FIRMS DESERVE

BIG BREAKS.

NOW MOST SMALL WASHINGTON FIRMS
CAN SAVE UP TO 30% ON
PROFESSIONAL LIABILITY INSURANCE

only for firms of 1 to 4 attorneys!

v Low Prices

Call the small firm specialists at

(800) 817-6333

v Strong, Dependable Coverage

MAII\IS&TREET

Lawyers Professional Liability Association

Insured by National Casualty Company, Rated A+ (Superior)
Financial Class XV. Member of the Nationwide® Insurance Enterprise.

v’ Flexible Payment Plans
v Responsive Claims Handling
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THINK OF IT AS
EARNING YOUR
BLACK BELT IN LAW

The UW/CLE announces a powerful lineup of fall seminars
to give your legal practice a professional edge.

Nobody would think of approaching a master karate expert without demonstrated knowledge and skill of
the martial arts. Fewer still would conceive of winning. Yet attorneys find themselves in similar situations —
overpowered from the beginning, lacking the techniques they need to defend themselves.

Education program can help train you to rise
above the jabs and kicks of the legal world. We
can give you an edge in your practice. And in the court-
room. Because, at UW/CLE you learn professional
techniques from che masters... outstanding UW Law
School faculty and leading practitioners in their
respective fields.

You're guaranteed to experience truly substantive
seminars on current topics ripped from today’s head-
lines and legal briefs. They are fact-filled and backed
with the complete outlines, useful forms and legal
checkdlists you'll need to put your training to immediate
use. That's why legal professionals who have
experienced the UW/CLE continually say they get
a real education — not just an overview.

Plus we back our “Risk Free” seminars with a
guarantee in writing. So you learn what you expected
or your money back. Its that simple.

Look over our impressive roster of upcoming
seminars and you'll discover the training, topics and
talent that can be yours alone.

T he University of Washington Continuing Legal

Selected Upcoming Seminars:
Sept 11 - Judge Coughenour's “Elements of Trial” begins
Sept 11-14 — Intellectual Property Practice Cerrtificate
Sept 12-13 — Western Regional Indian Law
Sept 20 — Employment, Labor & Human Resources Certificate begins
Sept 20 — Wired for Law: Connect Your Pracrice ro the
Interner Now!

Sept 24-26 — The Internet & the Practice of Environmental,
Intellectual Property & Employment Law

Sept 27-28 — Stern's Trying Cases to Win

Oct 4 — Employee Rights and Responsibilities

Oct 4-6 — Basic Mediation Skills Certificate

Oct 11-13 — Family Mediation Skills Cerrificate

Oct 18 — Discrimination Law

Oct 25 — Private Equity Capital

Oct 25 — Sixth Annual Marine Insurance Conference

Oct 26 — Family Law: New Issues, New Solutions

Call UW/CLE toll free today. Or, fax your
request to receive complete information on fall UW/
CLE seminars. You'll be getting the professional edge
by learning from the masters.

GET THE
UW EDGE.

UNIVERSITY OF WASHINGTON
WASHINGTON LAW SCHOOL FOUNDATION
CONTINUING LEGAL EDUCATION

In Seattle, 543-0059, or toll free I‘SOO‘CLE-‘UNIV

Visit our home page on the World Wide Web at:
huep:/iwww2. law.washington.edu/CLE
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WASHINGTON ADMINISTRATIVE CODE
1996 Supplement

only $91.80
($85 +8;_0i%_.tax)- _

The 1995 edition of the WAC w1th 1995 WAC w1th 1996 Supplement
the 1996 Supplement contains all - - $367 20 (5340 +8.0% )
permanent rules flled as of . - :. | [Purchases after January 1, 1996,
January 1, 1996. The fourteen' = i include the 1996 Supplement
bound volumes contain over | e
40,000 sections filed by 176 state
rule-making agencies. Many of
these rules have the force of law,
and regulate business and

industrial activities throughout the >

stW
1996 Reglster Updates

$189 00

$1 ’75 +8 0/6 tax

Keep your WAC curren‘r Throughout The yeor
with the Washingfon State Register....two
issues per month for only $175 +8.0%tax.

Your WSR subscription runs from January
through December of each year.
[Back issues to January provided].

Send a check, along with your name & address to:

Office of the Code Reviser
Subscriptions

PO Box 40552

Olympia, WA 98504-0552
Phone: (360) 753-6804

NOTE: Payment is required before shipment. Please include both shipping and mailing address.

We cannot ship to PO Boxes
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her offer of a date. And yes, one person
claiming to be George Costanza did leave
a message. Mary said the caller was ac-
tually quite witty.

I fail to understand the objections of

those who think that such classified ads
are inappropriate. I say this for two rea-
sons. The first reason is that the Bar News
needs every bit of revenue that it can
obrain. I therefore assume that any attor-
ney who objects to such ads will support
a licensing fee increase so that we can
maintain more dignified classified ads;
selling used law books, for example. Sec-
ondly, 1 find it ironic that some of the
same attorneys who would applaud an
article on how to obtain a more favorable
dissolution for their clients would object
to helping a fellow attorney find a happy
marriage.—FEd.

Courthouse Security
Editor:

[, too, am a government attorney in-
volved in child support enforcement who
has been threatened with death: but I take
issue with the reference by Sherry Wilson
etal.inthe July 1996 “Letters” column to
“groups [that] tend to attract the McVeys
and Kaczynskis of this world.” for two
reasons. Currently, these individuals have
not been convicted, and are entitled to the
presumptionof innocence. Blaming court-
house violence on “a different philoso-
phy of government™ distracts attention
from the real problem. which is emotions
getting out of control. This can happen to
anyone, and after presiding over thou-
sands ol support hearings, | conclude
there is no reliable way to predict this
danger and the only practical solution is
to make sure no weapons are brought into
emotionally charged legal settings. Let
protest groups exercise all the free speech
they want, but if frisking everyone at the
door keeps us all safe, I'm in favor of it.

DON WITTENBERGER
Administrative Law Judge

More on Affirmative Action
Editor:

There they goagain! Thisis inresponse
Lo the letter written by Mr. Morovan (July
1996). 1 am outraged by Mr. Morovan’s
attempt to cowardly invoke the name of
White children tospread his own brand of
racism and venom. If he is a fellow mem-
ber of the bar, I am almost ashamed to
share the title of attorney with him.

What he decries as a racist program is
aprogram to increase minority participa-
tion, and to allow minority attorneys a

chance to access avenues traditionally
closed to them. Let us not forget that
attorneys of color, although the numbers
are slowly increasing, still comprise a
small percentage of the attorneys in this
state. T he road to making it as an attorney
1s not an easy road for all, and especially

for minorities. Just in the past couple of

years. we have seen African-American
law students the subject of racially based
threat letters. This happened in one of our
state’s own law schools. Can anyone re-
call incidents that White law students
received threat letters because they are
White? Attorneys of color have to pass
through roads filled with barriers to get to
where they are now, do they have to
continue to navigate through roadblocks
and detours throughout their professional
lives?

Of course, everything seems like such
a crime when you are cowardly hiding
behind the names of children. What about
the children of color? Mr. Morovan
doesn’t seem to mind that greater per-
centage of children of color will grow up

in poverty and end up on the other side of

the law. Why must we continue to create
the myth that we have reached the prom-
ised land of color blindness? The very
letter Mr. Morovan wrote shows we are

not there. Furthermore, every child of

color eventually will grow up to find that
we are nowhere near a color-blind soci-
ety.

Yes, Mr. Morovan is correct, racism
reduces something in all of us, but you
know, a letter like his really hurt. After
almost 30 years of civil rights, minorities

are still attacked because of their color.
Efforts to gain inroads are summarily
declared racist. We just need to turn on
the evening news to see that. Why we
loudly profess in letters that we have
reached the land of no discrimination,
when we see African American churches
being burned to the ground and the basic
rights of immigrants being stripped away:.
The roads to success for people of color
only opened alittle bit before being closed
on all fronts. Not only does it remind us
that the fight continues, the fight happens
even within ourranks. I encourage people
who hold the same view with Mr. Morovan
to examine: When was the last time you
truly judged someone just on their merits
without considering race? When was the
last time you taught your children that
everyone is equal? When was the last
time you actively sought the friendship
and counsel of a person of color? When
was the last time you tried to walk in the
shoes of a minority? When was the last
time you reached out to your colleagues
of color and gave them the opportunity
they really deserved?

Yes, children are being hurt. Children
of all colors will suffer so long as there is
inequality, and they are likely to passiton
to their children and so on. Why can’t we
work to improve the conditions for all of
our children? Why don’t we start by sup-
porting efforts to eliminate the barriers
that still exist, and work to ensure all
children can have bright futures, equal
opportunities and hope?

Many minoritics echo the same words
Mr. Morovan used: “I guess that . . . they

/
Lo C

‘>
VALUATIONS

APPRAISERS AND VALUATION CONSULTANTS

Adrien E. Gamache, Ph. D., President
* Valuations of Businesses & Intellectual Property
* Commercial/Industrial Real Estate Appraisal

* Experienced Litigation Support

Call for references and qualifications

(206) 621-8488 + (206) 682-1874 FAX

Privat
1000 Sec
Suite 3450

Seattle, Washington
98104-1022

uations, Ine

vd Avene
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Triple miles plus a free upgrade.
Who says you can’t have it all?

As a member of Washington State Bar
Association, you can receive some extraordinary
offers the next time you rent from Avis.

From September 1 through December 31, 1996
at participating Avis locations worldwide, you can
receive triple miles with qualifying Avis weekly
rentals of seven or more consecutive paid rental
days and double miles with qualifying weekend
rentals of two or more consecutive paid rental days.
(Certain restrictions apply*) Add to that the free
upgrade coupon especially for Washington State Bar
Association members, and you've got a deal that's too
good to pass up.

Of course, you'll also receive the savings and
quality services you've come to expect from Avis.

So before you take off on vacation, call Avis at
1-800-831-8000. And be sure to mention your Avis
Worldwide Discount (AWD) number: A640400. Then
sit back and get ready for some very special treatment.

Air Canada® Aeroplan®

America West FlightFund

American Airlines® AAdvantage®

Continental Airlines OnePass

Delta Air Lines SkyMiles®

Midwest Express Airlines Frequent Flyer Program
Northwest Airlines WorldPerks®

Trans World Airlines Frequent Flight Bonus Program
United Airlines Mileage Plus®

USAir Frequent Traveler Program

*Rental must occur within 24 hours of your flight. Customer must present airline ticket
or boarding pass with applicable frequent flyer membership card. An advance
reservation is required. For double miles offer, weekend rental period begins Thursday
9 a.m. and car must be returned by Monday 11:59 p.m

©1996 Wizard Co., Inc Avis features GM cars.

' Free Avis Worldwide Upgra

For information and reservations, call 1-800-831-8000.

Terms and Conditions

Coupon valid for a onetime, one car group upgrade at Avis corporate and paricipating
licensee locations in the contiguous U.S., Canada, Europe, Alrica and the Middle East,
excepl where prohibited by law. Upgrade valid on daily, weekly and weekend rates
only. In the United States and Canada, offer is valid on an Intermediate (Group C)
through Full Size 4-Door (Group E) car. Maximum upgrade to Premium (Group G).
Elsewhere, valid on Group A through Group E car. Maximum upgrade to Group F. An
advance reservation with a request for an upgrade is required. In Europe, Africa
and the Middle East, upgrade available for cars with manual transmission only (no
upgrade on cars with automatic transmission). Coupon must be surrendered at time of
rental; one per rental. Upgraded car is subject to availability at time of rental. Renter
must meet Avis age, driver and credil requirements. Minimum age is 25 but may vary

by location. Rental must begin on or before January 31, 1997

Rental Sales Agent Instructions. Automated Locations In The US. And Canada.
At Checkout:
« Assign customer a car one group higher than car group reserved. Upgrade 1o no
higher than Group ©. Charge for car group reserved . © In AWD, enter AG40400.
« [n CPN, enter UUGD642. » Complete this information: RA#
Rental Location » Attach to COUPON tape.

Manual Locations In Canada. At Checkout:

* Assign customer a car one group higher than car group reserved. Upgrade to no
igher than Group G. Charge for car group reserved. » Enter A640400 in box 18.

» Enter UUGD642 in box 15. » Complete this information: RA#

Rental Location + Attach to COUPON tape.

Automated And Manual Locations In Europe, Africa And The Middle East.

At Checkout:

* Assign customer a car one group higher than car group reserved. Upgrade to no
higher than Group F. Charge for car group reserved. » In AWD, enter A640400.

* [n CPN, enter UUGD642. » Check in normally.

Country HQ Handling Instructions.

» Submit coupon 1o country Marketing Department. ® Renting country must absorb
cost of promotion. Chargebacks not allowed. * Location
Rental Agreement# Rental Length
Days Car Group Reserved Date
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program at any time
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justdon’t getit yet,” and “how long must

we wait?” How long must we wait until
they get it?

BERNARD P. WANG

Seattle

Whither ““Around the State”?
Editor:

Having just read the above-referenced
publication, I am somewhat disappointed
with a certain exclusion.

One of my favorite sections in the Bar
News has always been the columns from
local bar associations. The July issue, of
course, did not include such section. I
would be interested in knowing why, and
[urge you to reinstate this department.

Thank you for your kind attention.

ROBERT MARSDEN
Tacoma

Both the April and May issues of the
Bar News carried briefnotices informing
readers that we were considering drop-
ping this department and requesting mem-
ber input. Other than your correspon-
dence, we have received no letters or
phone calls. The rationale for the dele-
tion was three-fold. One, a low finish in
the March Fax Poll on Bar News depari-
ments (which admittedly had a low turn-
out; hence the subsequent requests for

input); two, a significant need for addi-
tional space in the Bar News: and three,
the realization that, frankly, a Seattle
attorney probably doesn’t care whether
an individual in Yakima macde parmer (or
vice-versa). Moreover, very few other
state bar publications have such depart-
ments, and such information is probably
more within the purview of local or spe-
cialty bar publications than a statewide
mageazine.

Of course, there are some entries that
will always find a spot in the Bar News;
Clark Counry’s “Beagle Awards,” for
example, will simply be moved 1o “Alleg-
edly Humorous.” (Emphasis on the “Al-
legedy.”) I have no desire to discontinue
aninstitution. Other items would be moved
to “Briefly Noted,” or “FYI,” as appro-
priate.

Having said all that, it’s our job to give
readers what they want. If enough mem-
berswant “Aroundthe State, " we'll bring
it back.—Fd.

WSBA Disciplinary Decision

The WSBA Disciplinary Board should
reconsider the censure it issued against
Attorney Randall L. Stewart of Vancou-
ver. The July Bar News reports the facts
in Stewart’s case as follows:

Fftective research stz
ests Washingto
- Practice Series.

| For more information,
| call 1-800-228-8928 or FAX 1-800-854-1597

| FOR EVEN FASTER SERVICE when vou call,
please provide this number: 643849

e
WEST

© 1996 West Publishing 6 9689.9/7.96
1-245-660-3
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The hearing officer found that Stewart
represented himself and his former
law partners in defense of an action
for negligence brought by a corpora-
tion that had been a client of one of
Stewart’s former partners. Follow-
ing an arbitrator’s decision in 1991
finding that Stewart had no liability.
Stewart wrote letters directly to the
president and to the treasurer of the
plaintiff corporation stating that if an
appeal was taken from the arbitrator’s
decisionaseparate legal action would
be commenced against both of them
as individuals. Although Stewart
knew that these individuals were the
managing and speaking agents of the
corporation and was aware that the
Corporation was then represented in
the matter by lawyer Woodrow W.
Pollack, Jr., Stewart did not obtain
Pollack’s permission before writing
the letters. The hearing officer con-
cluded that Stewart violated Rule of
Professional Conduct (RPC) 4.2 by
knowingly writing to Pollack’s cli-
entsregarding the subjectof Pollock’s
representation without Pollack’s per-
mission. [The Disciplinary Board's
opinion adds: . . . the communication
was made openly, with a copy going

B ]
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to the opposing party’s
The text of RPC 4.2 is as follows:

attorney. |

In representing a client, a lawyer
shall not communicate about the sub-
jectof the representation with a party
the lawyer knows to be represented
by another lawyer in the matter, un-
less the lawyer has the consent of the
other lawyer or is authorized by law
to do so.

What bothers me is that the written
decisions of the hearing officer and the
Disciplinary Board fail to discuss how
the clause “In representing a client . . .”
applies to Mr. Stewart, a defendant in the
action who was representing himself.

It could be argued that the clausc ap-
plies because Mr. Stewart was also repre-
senting other defendants when he wrote
the offending letter. However, the letter,
whichuses the word “L,” rather than “we.”
expressed only Mr. Stewart’s personal
distress in his capacity as defendant and
his personal intentions with respect to a
further suit. Its tenor is conveyed by the
following excerpt:

As you can well imagine, I do not
like being made the target defendant
of alegal action which appears hardly

meritorious on its face . .. [ have no
intention of permitting my financial
resources to be drained further in this
matter without returning the compli-
ment to each of you individually . . .
My purpose in sending this letter to
you as individuals is to give you
notice that I propose to assert a claim
to damages against you as individu-
als . ..

It could also be argued that the phrase
“In representing a client . . .” applies 0
Mr. Stewart because Mr. Stewart, repre-
senting himself, was his own client. How-
ever, a definition of the word “client” that
permits this construction leads to absurd
results in the context of other disciplinary
rules. Obviously, one would not expect
Mr. Stewart to keep all of his “client’s”
funds in an IOLTA account, as required
by RPC 1.14.

The closing phrase of RPC 4.2 is also
problematic in Mr. Stewart’s case. [t per-
mits a lawyer to communicate directly
when he:

. has the consent of the other
lawyer or is authorized by law to do
80.”

The Official ABA comments to RPC
4.2 describe various situations in which

communication by alawyer, without con-
sent of opposing counsel, is “authorized
by law.” The relevant portion states:

. parties to a matter may comimu-
nicate directly with each other and a
lawyer having independent justifica-
tion for communicating with the other
party is permitted to do so.

Arguably. Mr. Stewart, as a defendant,
was authorized by these comments to
communicate directly with the other par-
ties in the litigation. If status as a defen-
dant is not “independent justification,”
then what is? Should Mr. Stewart forfeita
right belonging to all other defendants
because he happens to be a lawyer?

The Board found an aggravating cir-
cumstance in that Mr. Stewart acted from
a “selfish motive.” But did he really? The
Board's written opinion fails to explain
the difference between a “selfish mo-
tive,” as that term is used in the ABA
rules, versus the pursuit of normal self-
interest. Are lawyers now deemed “self-
ish” when they seek to defend themselves?

It seems unfair to impose discipline in
an ambiguous case of first impression
such as this.

EDWARD V. HISKES
Pasco

FINALLY, LIABILITY INSURANCE
CREATED BY LAWYERS,
FOR LAWYERS, AND
SoLD DIRECT To LAW FIRMS.

The DIRECT program f{rom Great American®
is an entirely new approach to lawyers professional
liability insurance.

DIRECT allows you to communicate directly
with our team of professionals, which means
you'll enjoy prompt, superior service based on
your needs.

DIRECT was designed for well-

mm\ cmmmiti\m rates, deductible reduction features,
and available limits ol $10 million or more.

| | Established in 1872, Great American

Insurance Company is backed by $3 billion in
QREAT AMERICAN®

assets and $950 million in poim holder surplus,
INSURANCE COMPANIES

and for over 15 years has enjoyed nothing
Legal Professional Liability Division

less than an A (Excellent) rating from
800-299-4331

A M, Best Company.
With olfices in Seattle, Atlanta, Cincinnati, Dallas, Orlando and San Diego

managed
firms that use elfective risk management
controls, 1f your firm qualifies, you will

Call Mari Gaines today to put DIRECT
to work lor you,
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One Year — Many Memories

by Edward F. Shea, WSBA President

I am grateful to have served as your
president for the 1996 Bar year.

The Board of Governors selected me as
president-elect on Presidents” Weekend
in February in 1995, in Tacoma, where [
began my legal career as a law clerk to
Judge Harold J. Petrie on the Court of
Appeals, Division II. 1 took that as a
portentof good things to come. and I have
not been disappointed.

Ithas been my good fortune to share the
long hours of travel and meetings and the
turbulent process of deciding complex
issues with men and women of intelli-
gence, humor and commitment to their
profession —the Board of Governors. It
is with no small sacrilice to family and
firm that the 12 of us joined together to
improve our profession and our associa-
tion during our year together. With the
help of many of you, I believe we have
succeeded. 1 acknowledge the contribu-
tions of the boards and presidents who
preceded us and whose work enabled us
to begin our journey together — a unified
Bar.

[ am indebted for the service of many
who aided us in our tasks this year. Former
Governors Jan Eric Peterson and Wayne
Blair were resolute in attending several of
our meetings during which we were re-
vising the disciplinary system. Their con-
tributions cannot be overstated.

Much significant work of the Associa-
tion is done by the committees of the Bar.
Many of those committees were very
active in carrying out their responsibili-
ties, and we are indebted to all of them for
their contributions. Space limitations pre-
vent me from reciting all of the fine work
of our committees but I would like to
acknowledge those who were [requently
before the Board reporting on critical
matters.

Based on the efforts of the Court Rules
Committee chaired by Walt Krueger of
Bellevue, we were able to recommend to
the Court some significant changes in a
variety of court rules which will aid all of
us in representing our clients, whether
public or private, before the courts of this

state. The dedication of the members of
the Legislative Committee is a tradition.
Whatever the composition, the contribu-
tionsare particularly important. That com-
mittee, chaired by Pat Aylward of Wenat-
chee, helped all of us by analyzing legis-
lation that would drastically affect the
way we represent our clients and the way
we practice. This year was no exception.
The Legal Aid Committee. chaired by
Yvette War Bonnet of Everett. provided
leadership in increasing volunteer legal
services to the poor and in coordinating
itsefforts withour Access toJustice Board.
The Rules of Professional Conduct Com-
mittee, chaired by Blaine Gibson of
Yakima, devoted a considerable portion
of its time to analyzing federal restric-
tions on funds from the Legal Services
Corporation. Its opinions enabled the
state’s legal-service organizations to deal
with the ethical consequences of those
federal restrictions.

The Board of Governors adopted arec-
ommendation of the RPC committee to
permit solo practitioners to sell their law
practice within certain limitations gov-
erning such a sale. Many of our members
had urged that change.

No single issue was of more impor-
tance than securing the financial future of
the Association so that it could continue
to serve its members and carry out its
responsibilities under GR 12. The Board
of Governors is grateful to Tim Jenkins of
Auburn, Dean Ingemansen, Marcella
Fleming and Rosemary Daszkiewicz, all
of Seattle, for joining members of the
Budgetand Audit Committee and WSBA
staff in analyzing our finances. Sound
financial planning is the foundation on
which all of our programmatic activity is
built. The immediate future is secure with
the license fee increase in place.

Meeting as we did every six weeks, the
agendas were always a challenge. 1 was
impressed with the willingness of so many
organizations to send representatives to
the Board meetings. Their insights on a
variety of issues were often of great value
in the Board debate.
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Edward F. Shea

As president. I had the good fortune to
travel throughout the state and meet a
number of you at bar luncheons, bar din-
ners and other events. [ am grateful to you
for your hospitality. [ am also grateful to
those of you who have taken the time to
write comments about policies or deci-
sions of the board and the columns that 1
have written in past Bar News issues. It
was very gratifying to learn that many of
you had reinvigorated your Law Day pro-
grams in an effort to celebrate who we
are, what we do and what we stand for. In
the years ahead [ urge you to continue to
expand your Law Day programs to ac-
complish even more.

As Justice Frankfurter said so long ago,

One does not have to inhale the self-
adulatory bombast of after-dinner
speeches to affirm that all the inter-
ests of man that are comprised under
the constitutional guarantees given
to “life, liberty and property’ are in
the professional keeping of lawyers.

No small responsibility! And you do it
well and honorably. Whether the view
from your office window is Puget Sound
or the falls along the Spokane River or
Main Streetin any number of towns across
the state. in both public and private prac-
tice, you carry out your responsibilities to
your clients with such devotion that our
profession is immeasurably improved and
in such a way that the reputation of our
profession is enhanced. You make me
proud to be a lawyer.
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Fax Line

BANK ACCOUNTS LOCATED
ANYWHERE INCLUDING
ACCOUNT NUMBERS AND
BALANCES AS OF THE
DATE OF OUR INQUIRY

(Individuals Or Companies)

STOCK, BOND & MUTUAL
FUND PORTFOLIOS LOCATED
ON ANYONE IN THE

UNITED STATES

(Including Accounts & Balances)

EXECUTIVE PROTECTION
AGENTS AVAILABLE FOR
DIPLOMATS & EXECUTIVES
(One Day To One Year Assignments)

COPYRIGHT & TRADEMARK

INFRINGEMENT CASES
(Former 1983 '60 Minutes'
Segment - Jordache Case)

PERSONAL INJURY, PRODUCT
LIABILITY & WRONGFUL DEATH
INVESTIGATIONS

CORPORATE FRAUD
INVESTIGATIONS & SECURITY
IMPLEMENTATION

FOREIGN SERVICE AVAILABLE

"When Your Practice Demands The Absolute Best!"

Washington State Bar News — Seprember 1996




“We're Moving!”

by Dennis P. Harwick, WSBA Executive Director

Yes, the WSBA office is moving in a
couple of months — but not far. On ap-
proximately November 1, 1996, we’re
moving from the Westin Building at 2001
Sixth Avenue (6th and Virginia on the
north end of downtown Seattle) to the
Fourth & Blanchard Building at 2101
Fourth Avenue — approximately one
block northwest of our current location.
The Fourth & Blanchard Building is bet-
ter known locally as the "Darth Vader”
building — not for the personality of its
tenants, but for its distinctive black, an-
gular profile!

Our new address will be:
Washington State Bar Association
2101 Fourth Avenue — Fourth Floor
Seattle, WA 98121-2330.

Most of our phone numbers will stay
the same — including our general num-
ber (206) 727-8200! We will occupy all
of the fourth floor and approximately half
of the third floor of the building. And
we will have a single reception area
on the fourth floor adjacent to our
new conference center.

Why are we moving?

1) Ourten-yearlease atthe Westin
Building is up in November.

2) We need more space to accom-
modate the staff for lawyer disci-
pline and the other new staff re-
quired to keep pace with the ongoing
growth of the WSBA membership.

3) We need more efficient and
flexible space for both utilization of
our staff and for the WSBA meeting
requirements.

Why didn’t we move to Waterville?

[ have been advised by my central-
Washington friends that Waterville
has the cheapest rents in Washing-
ton. There’s areason why that I don’t
need to expand on here. The trick for
the WSBA was to find a location that
serves the needs of its members at
the most reasonable cost. The pri-
mary decision was between a loca-
tion in or immediately accessible to
downtown Seattle versus a location
on the outskirts of Seattle. Surpris-

ingly enough, even most members out-
side of downtown Seattle seemed to pre-
fer a downtown location. Go figure!

Is this going to costus anarmand a leg?

Depends on your perspective. To a
country boy like me, all Seattle rents
seem high. We actually started looking
for office locations late in 1994 when it
was a buyer’s market in downtown Se-
attle. Then the referendum was filed. We
couldn’t. in good conscience, commit to
space when we didn’t even know what
the WSBA was going to look like in a
couple of years. Once the referendum to
shrink the WSBA was soundly defeated,
we jumped back into the marker. Unfor-
tunately, however, the market was turn-
ing from a buyer’s market to a seller’s
market. We are confident. however, that
we obtained a very competitive rate for
our ten-year lease with two five-year re-
newal options.
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What were the important factors in pick-
ing and designing the space?

Location, footprint, security, and flex-
ibility. We wanted to be someplace where
members and staff have good access. We
needed space with an adequate “foot-
print” — floor size — to organize the
WSBA staff. The Fourth and Blanchard
Building allowed us to keep the WSBA
staff on two floors (we're using only
about half of the third floor during
the initial period of our tenancy). In
addition, we inherited an internal
staircase from the previous tenant,
which makes it easy for staff to move
between floors. We needed greater
security for the staff — a single re-
ception area and restricted access to
staff areas. We also wanted more
flexibility in arranging our staff —
something we lack in our current
space. Finally, we wanted a flexible
conference center space where we
could have either a series of smaller
meetings or one large meeting space.
Our new quarters will have a four-
room conference center that can be
completely opened up to accommo-
date an occasional event for 150-200
people.

Other questions?

I'd be happy to respond. You can
call me: (206) 727-8244; write me
(until November 1 at 500 Westin
Bldg., 2001 Sixth Ave., Seattle
98121-2559; after November 1 at
2101 Fourth Avenue — Fourth Floor,
Seattle 98121-2330): ore-mail me at
barchief1 @aol.com.
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“Indecency” and the Internet:

he recent public uproar over

by Joseph S. Faber
legislative efforts to regulate
the Internet has centered

around the transmission of ““in-

decent” material across computer net-
works. Late last year, Compuserve pulled
the plug on sexually explicit Internetsites,
allegedly due to the threat of criminal
prosecution overseas but (in the eyes of
many) more likely due to political over-
tones in this country. The state of New
York passed a bill that would make on-
line service providers liable for the con-
tent of material containing nudity or sexual
conduct sent across their services. And,
in the most far-reaching act yet, in Febru-
ary Congress included in its telecommu-
nications reformbill astatute which crimi-
nalizes the electronic transmission of *'in-
decent” or “patently offensive” commu-
nications.

All of these events call into question
the role of the First Amendment in the use
of on-line communications and the Inter-
net. They go not only to the issue of what
is meant by the term “indecent.” but also
to the more significant question of the
type of control that the government ought
to be exercising over discourse through
the electronic media. These are both legal

I

Where Does
the First Amendment
Fit In?

questions and policy questions. More-
over, they are emotional issues, couched
most often in terms of the protection of
minors. Regardless of the outcome, how-
ever — and that outcome is not likely to
be determined for some time — the result
plainly will be to chill the open discussion
of issues in the on-line environment.

While there is no doubt that the govern-
ment has a strong interest in protecting
minors from sexually explicit material,
the recent passage of the Communica-
tions Decency Act (“CDA") takes the
regulation of “indecent” material to a
new level. The CDA, a small portion of
the nation’s recently reformed telecom-
munications and cable television laws, is
found in Section 502 of the Telecommu-
nications Act of 1996." The statute is
entitled “Obscene or Harassing Use of
Telecommunications Facilities under the
Communications Act of 1934.” Itis im-
portant to note, however, that the term
“indecent” does not appear in the title.
There appears to have been a concerted
effort by the Congress to equate in the
public’s mind the words “obscene”™ and
“indecent,” though they plainly mean dif-
ferent things in terms of traditional First
Amendment law.*

The CDA contains three separate pro-
hibitions thatraise troubling constitutional
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questions. First, it criminalizes the trans-
mission across computer networks of

any comment, request, suggestion,
proposal, image, or other communi-
cation which is obscene, lewd, las-
civious, filthy, or indecent, with in-
tent to annoy. abuse, threaten, or
harass another person.

Second, it criminalizes the transmission
across computer networks of

any comment, request, suggestion,
proposal, image, or other communi-
cation which is obscene or indecent

if the party transmitting knows the recipi-
ent 18 under the age of 18. Third, it
criminalizes the transmission of

any comment, request, suggestion,
proposal, image, or other communi-
cation that, in context, depicts or
describes, in terms patently offen-
sive as measured by contemporary
community standards, sexual or ex-
cretory activities or organs

in such a manner that the communi-
cation is available to anyone under

the age of 18.
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These are broad prohibitions, creating
criminal liability simply for publishing
over the Internet sexual or other material
that might somewhere be deemed to be
“indecent or patently offensive.” In cer-
tain cases. it requires that undefined steps
be taken to keep such material from mi-
nors. Indeed. it requires, with respect to
sexual material, that such procedures be
“effective,” aterm as vague as one might
imagine, since the gaining of access by a
single minor might cause the procedure
to be deemed ineffective. Yet the CDA
was passed with overwhelming support
in both houses of Congress.

Not surprisingly. legal challenges to
this statute have already been made.
Within minutes of the President’s signing
the bill, a lawsuit was filed in the United
States District Court for the Eastern Dis-
trict of Pennsylvania challenging the con-
stitutionality of the CDA.* The suit. filed
by the American Civil Liberties Union
and the Electronic Privacy Information
Center, along with 18 other organiza-
tions, challenges both the “indecency”
and “patently offensive” portions of the
statute on First Amendment grounds.

On February 15, a temporary restrain-
ing order was granted by U.S. District
Judge Ronald L. Buckwalter against the
“indecency” portion of the statute, though
he denied an injunction with respect to
the “patently offensive™ portion of the
law. In his order granting the TRO, Judge
Buckwalter stated:

Where 1 do feel that the plaintiffs
have raised serious, substantial, dif-
ficult and doubtful questions is in
their argument that the CDA is un-
constitutionally vague in the use of
the undefined term, “indecent.” . . .
This strikes me as being serious be-
cause the undefined word “indecent,”
standing alone, would leave reason-
able people perplexed in evaluating
what is or is not prohibited by the
statute. It is a substantial question
because this word alone is the basis
for a criminal felony prosecution. It
is a difficult question, I think, be-
cause any laws affecting freedoms
such as the ones here in question
have spawned opinions which argu-
ably support both sides. Finally, it is
adoubtful question because it is sim-
ply not clear, contrary to what the
government suggests, that the word

“indecent” has ever been defined by
the Supreme Court.

The constitutional questions raised by
this law were significant enough, in fact,
that Congress provided for immediate
review by a three-judge panel, with direct
appeal from there to the Supreme Court.

On June 11, 1996, Judge Buckwalter’s
TRO was expanded into a preliminary
injunction by the three-judge panel.” They
found the indecency provisions of the
CDA unconstitutional on grounds much
more broad than the single judge had
previously ruled. The court’s order con-
tains a broad, sweeping declaration that
the Internet, as a medium of communica-
tions that offers extraordinary freedom
and opportunities for the communication
of diverse viewpoints by all Americans,
is entitled to the most stringent First
Amendment protection. It concludes that
the plaintiffs had demonstrated a likeli-
hood of showing that the CDA, due to its
vagueness, could not be fairly enforced
and thus was unconstitutional on its face.
Thecourt’s statement regarding the vague-
ness of the statute is enlightening in un-
derstanding the reasons for its decision:

[T]he Supreme Court has explained
that the relevant community is the
one where the information is accessed
and where the local jury sits. How-
ever, the Conference Report with
regard to the CDA states that the Act
is “intended to establish a uniform
national standard of content regula-
tion.” This conflict inevitably leaves
the reader of the CDA unable to
discern the relevant “community
standard™ and will undoubtedly cause
Internet users to “steer far wider of
the unlawful zone™ than if the com-
munity standard to be applied were
clearly defined. The chilling effect
on the Internet users’ exercise of free
speech is obvious. This is precisely
the vice of vagueness. [Citations
omitted.]

The three-judge court, in making its

Jjudgment. had to determine whether it

was proper for Congress to have passed

so broad a ban on the transmission of

“indecent” material. Certainly the answer
turns in part on what is meant by the term
“indecent.” The Supreme Court has

struggled with this issue on a number of
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occasions. For example, in FCC v,
Pacifica Foundation,’ the Supreme Court
upheld an FCC prohibition on a radio
broadcast of “indecent”™ material (the so-
called “seven dirty words™ monologue of
comedian George Carlin) during those
hours of the day when children were most
likely to be listening. Yet this was a

narrow case, focusing on extremely spe-
cific language deliberately designed to
shock in a vulgar manner — and dissemi-
nated over a more accessible broadcast
medium — and held only that the First
Amendment was not violated if such
speech was limited to certain hours of the
day.® The Communication Decency Act
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contains neither of these characteristics.
it broadly prohibits the transmission of
“indecent” and “patently offensive”
speech on a medium that has not yet been
subject to First Amendment scrutiny.

By way of contrast, in Sable Communi-
cations v. FCC.” the Court struck down a
statute aimed at the “dial-a-porn™ indus-
try because it banned the transmission of
all “indecent” commercial communica-
tions across interstate telephone lines.
The Court found that Congress, in at-
tempting to limit access by minors to
“dial-a-porn,” had not used the least re-
strictive means to protect minors from
such communications, stating:

[Tlhe congressional record con-
tains no legislative findings that
would justify us in concluding that
there is no constitutionally accept-
able less restrictive means, shortof a
total ban, to achieve the
Government’s interest in protecting
minors."

The Communications Decency Act
seems more akin to the statute struck
down in Sable, because in several ways it
makes no apparent effort to use least
restrictive means to restrict access to mi-
nors. Like the Sable statute, the CDA
could also lead to a world in which com-
munications would be unavailable to
adults as well as minors.

In striking down the CDA, the three-

judge panel considered these and related

cases. But in doing so, the most signifi-
cant aspect of their decision, which was
rendered via three separate opinions, was
the extraordinarily high level of scrutiny
applied to the indecency provisions of the
CDA by at least one member of the panel:

Cutting through the acronyms and
argot that littered the hearing testi-
mony. the Internet may fairly be re-
garded as a never-ending worldwide
conversation. The Government may
not, through the CDA, interrupt that
conversation. As the most participa-
tory form of mass speech yet devel-
oped, the Internet deserves the high-
estprotection from governmental in-
trusion.

Based on this view of the function of the
Internet, and the manner in which it fits
within traditional First Amendment mod-
els, the holding of unconstitutionality was
inevitable.




In his separate opinion, Judge Buck-
walter reaffirmed his earlier opinion that
the term “indecent” was too vague to be
upheld, but he also reached the same
conclusion with respect to the phrase “*pa-
tently offensive.” Moreover, Chief Judge
Daolores Sloviter. also writing separately,
concluded:

The CDA is patently a government-
imposed content-based restriction on
speech, and the speech at issue,
whether denominated “indecent” or
“patently offensive™ is entitled to
constitutional protection. As such,
the regulationis subject to strict scru-
tiny, and will only be upheld if it is
justified by a compelling govern-
ment interest and if it is narrowly
tailored to effectuate that interest.

Indeed, she reached this conclusion with-
out even determining if there was any
difference between the terms “indecent”
and “patently offensive.” 1!

The views of the judges on the function
and value of the Internet are tremen-
dously helpful. For example. Judge
Dalzell noted that the Internet is a broad-
ranging mediumofl communication, with-
out any government regulation, in his
conclusion which held that the CDA must
be struck down:

True it is that many find some of the
speech on the Internet to be offen-
sive, and amid the din of cyberspace
many hear discordant voices that they
regard as indecent. The absence of
governmental regulation of Internet
content has unquestionably produced
a kind of chaos, but as one of plain-
tiffs’ experts put it with such reso-
nance at the hearing: “What achieved
success was the very chaos that the
Internetis.” The strength of the Inter-
net is that chaos. Just as the strength
of the Internetis chaos, so the strength
of ourliberty depends upon the chaos
and cacophony of the unfettered
speech the First Amendment pro-
tects. For these reasons, [ without
hesitation hold that the CDA is un-
constitutional on its face.

This is a far-reaching view of the First
Amendment, but it will be tested further
because the government has appealed the
decision to the Supreme Court. To appre-
ciate the potential outcome requires an
analysis of the Supreme Court’s most

recent First Amendment decision, where
the issue of regulating “indecency” has
been addressed in the context of cable
television."” The case arose from a 1995

decision of the D.C. Circuit Court of

Appeals, which examined the govern-
ment’s regulation of “indecency” through
adifferent device. The Court of Appeals,
in Alliance for Communiry Media v.
FCC." considered FCC regulations which
authorized cable operators to refuse to
carry “indecent programming” proposed
by private parties using leased access.
The regulations were issued under a fed-
eral law allowing cable operators the dis-
cretion to refuse to carry leased access
programming that was “patently offen-
sive” under contemporary community
standards.” Although the court upheld
the constitutionality of the regulations on
the ground that they did not constitute
state action, it nevertheless expressly ad-
dressed the “indecency”™ issue with re-
spect to government regulation:

While the government may restrict
the showing of indecent programs, it
may do so only in a manner consis-
tent with the First Amendment. If

decisions of cable operators not to
carry indecent programs on leased or
PEG accesschannels. .. were treated
as decisions of the government, the
Commission and the United States
would be hard put to defend the con-
stitutionality of these actions.

Alliance for Community Media sepa-
rately considered a further part of the
FCC’s regulations, which stated that a
cable operator who chose to carry “inde-
cent” programming must putiton a single
channel, block the programming. and then
make it available within 30 days to any
subscriber who made a written request to
receiveit.'" Here the court addressed gov-
ernment regulation of such material in a
manner quite relevant to the constitution-
ality (or not) of the CDA:

First, the constitutionality of inde-
cency regulation in a given medium
turns, in part, on the medium’s char-
acteristics. Second., in fashioning such
regulation, the government must
strive to accommodate at least two
competing interests: the interest in
limiting children’s exposure to inde-
cency and the interest of adults in
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. . 17
having access to such material.

The court then upheld the regulation,
determining that it was the “least restric-
tive means™ of controlling such material
over cable television.

On June 28, 1996, in Denver Area
Consortium, the Supreme Court, inacom-
plicated and deeply divided decision. re-
versed the D.C. Circuit and found most of
the cable regulations at issue to be uncon-
stitutional.'* The Court split in a number
of different ways. with changing majori-
ties reaching different conclusions as to
the validity of various sections of the
cable law. At heart, however, the Court
decided by a 6-3 vote that the requirement
that “patently offensive” cable program-
ming on leased access channels be
scrambled was unconstitutional because
it was not narrowly tailored to protect the
interests of children, the ostensible ben-
eficiaries of this law. The Court specifi-
cally referred to technical capabilities on
cable boxes and the so-called “v-chip™ as
alternative methods of protecting chil-
dren from this programming. It did so,
however, without explicitly applying a
strict scrutiny test.

Unfortunately, the fractured decision
— in which several justices would have
upheld all of the provisions of the cable
law and several would have struck them
all down — far from resolves the applica-
bility of the First Amendment to different
types of media, nor does it give further
definition to the term “indecency.” The
Court seemed to recognize this; Justice
Stephen Breyer. writing for a plurality,
stated:

Aware as we are of the changes tak-
ing place in the law, the technology.
and the industrial structure related to
telecommunications, we believe it
unwise and unnecessary definitively
to pick one analogy or one specific
set of words now.

Yet Justices Ruth Bader Ginsburg and
Anthony Kennedy. in a separate opinion
by Kennedy, felt that the Court did not go
far enough, stating:
If the plurality is concerned about
technology’s direction, it ought to
begin by ul‘!u{)wing speech. not sup-
pressing it.

So what does this tell us about efforts to

regulate “indecency” on the Internet?
First, as noted above, “indecent” material
probably can never be fully defined. It is
not enough to equate it with “obscenity™;
indeed, the law expressly prohibits the
transmission of material thatis “obscene.”
By using a vague, undefined term like
“indecency’ to criminalize conduct, more-
over, the CDA inevitably reaches the
transmission of material that is and ought
1o be protected by the First Amendment.
As is apparent from the decision of the
three-judge panel and from the Supreme
Court’s decision in Denver Area Consor-
tizem, the courts are highly skeptical of the
term “indecency” and the legislature’s
ability to define it.

Second, it must be recognized that the
Internet is a unique medium. It is not like
television, broadcast, cable or radio. To
the extent the issue has been addressed,
the telephone has been found to be the
best analogy:

In any event, the evidence and our
Findings of Fact based thereon show
that Internet communication, while
unique, is more akin to telephone
communication, at issue in Sable,
than to broadcasting, at issue in
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Pacifica, because, as with the tele-
phone, an Internet user must act af-
firmatively and deliberately to re-
trieve specific information on-line.
Even if a broad search will, on occa-
sion, retrieve unwanted materials,
the user virtually always receives
some warning of its content, signifi-
cantly reducing the element of sur-
prise or “assault” involved in broad-
casting. Therefore, it is highly un-
likely that a very young child will be
randomly “surfing” the Web and
come across “indecent” or “patently
offensive™ material.

Unlike most forms of broadcast media,
there is no “oversight” of the Internet;
rather, it is a “network of networks,”
offering a wide-ranging opportunity for
the sharing of information, ideas. and
issues. The government no more controls
the Internet than it controls private dis-
cussions between individuals in the pri-
vacy of their homes. In part this is due to
the uncontrollable nature of the medium
itself, with no single point of control and
no means of preventing particular mate-
rial from being circulated. In partitis due
to the fact that the Internet is not national
but global. Information found on the
World Wide Web is posted from every
part of the world; efforts to block material
from being posted in this country will
simply resultin the material being posted
elsewhere.”

In any event, one has to wonder why
the government feels compelled to so
broadly control the Internet, as attempted
by the CDA. when there are less restric-
tive means of controlling the access of
minors to obscene materials. There are

numerous laws on the books today, all of

them perfectly constitutional, that make
itillegal to distribute obscene material to
minors. And the growth of the Internet
has brought with it growth in technologi-
cal tools to protect minors, including soft-
ware that parents can use to block certain
kinds of information from being acces-
sible. This is the very type of technologi-
cal protection seemingly favored by the
Supreme Court in Denver Area Consor-
tium. Those supporting the broad restric-
tions of the CDA have not explained why
any of these less restrictive means would
not be sufficient to achieve the valid ends
sought by the CDA.*

Finally, the result of such regulation is
likely to be a broad self-censorship of the

type of discourse for which the Internet
has become so valued. Unsure of what
may be termed “indecent.” and by whose
standards such determinations might be
judged. individuals will restrict the issues
they mightdiscuss.® And, of course, laws
like the CDA give the government prac-
tically unbridled discretion to decide what
type of speech might be considered “in-
decent™ in a particular community — and
therefore criminal — without ever meet-
ing the “patently offensive” test of the
CDA. Indeed, as Judge Buckwalter stated
in granting the TRO in ACLU v. Reno:

Depending on who is making the
Judgment, indecent could include a
whole range of conduct not encom-
passed by “patently offensive.”

One need only consider the attempt to
control the speech of the American Nazi
Party in Skokie, Illinois, that was held
unconstitutional in Collin v. Smith,” to
understand the implications of such gov-
ernment control.

These are difficult and emotionally-
charged questions. No one wants harm to
come to our children in any way, so pro-
ponents of laws like the CDA cater to

those highly personal concerns in de-
fending their efforts to regulate free
speech. But emotional appeals do not
justify unconstitutional laws. The First
Amendment must be carefully consid-
ered in circumstances such as these. lest
our rights be trampled in the name of
some more transient goal.

Endnotes:

'S. 652, § 502 (Feb. 8, 1996), amend-
ing 47 U.S.C. § 223,

* Indeed, in both of the first two provi-
sions of the CDA discussed below, the
statute itself uses both the word “ob-
scene” and the word “indecent,” applying
separate meanings to them.

? This third category does contain an
exception: a transmitting party is not li-
able if she “has taken, in good faith,
reasonable, effective, and appropriate
actions under the circumstances to re-
strict or prevent access by minors” or
“has restricted access to such communi-
cation by requiring use of a verified credit
card, debit account, adult access code, or
adult personal identification number.”
This is often called a “safe harbor,” al-
though many question the efficacy or
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feasibility of the kind of screening appar-
ently contemplated.

*ACLU v. Reno, No. 96963 (E.D. Pa.,
February 8, 1996). In addition, on Febru-
ary 9, Senators Patrick Leahy (D-VT) and
Russell Feingold (D-WI) introduced S.
1567, a bill that would repeal the CDA. It
is now pending in the Senate.

5 Memorandum Order, February 15,
1996.

“The order was issued after an extraor-
dinary set of hearings, covering five days

of court time, in which the courtroom was
outfitted with computers, monitors and
Internet connections, and the three judges

were given a crash course in the world of

on-line communications.

7438 U.S. 726 (1978).

® Interestingly, the Supreme Court ap-
pended to its decision in Pacifica Foun-
dation the full text of the “seven dirty
words” monologue found to be properly
restricted by the FCC. In response to the
passage of the CDA, First Amendment
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advocates have begun publishing on the
Internet the Supreme Court’s decision in
that case, along with the appendix. See,
e.g.. World Wide Web site of American
Civil Liberties Union, http://www.aclu.org/
court/pacifica.htmi#append. The private
news media has also become involved.
See, e.g., World Wide Web site of Casper
(Wyoming) Star Tribune, http://
w3.trib.com/FACT/Ist.net free.fccVpac.
html.

7492 U.S. 115 (1989).

0 7d. at 129. Following Sable, the Con-
gress passed new ““dial-a-porn” laws that
have been upheld by federal courts be-
cause they are narrowly tailored, through
very specific access, scrambling and
blocking requirements, so as to protect
minors. See Dial Information Services v.
Thornburgh, 938 F.2d 1535 (2d Cir.
1991): Information Providers v. FCC,
928 F.2d 866 (9th Cir. 1991).

""In discussing the level of scrutiny,
Judge Sloviter did note that the govern-
ment had largely conceded that a very
high standard applies:

The government’s position on the
applicable standard has been less than
pellucid but, despite some references
to a somewhat lesser burden em-
ployed in broadcasting cases, it now
appears to have conceded that it has
the burden of proof to show both a
compelling interest and that the stat-
ute regulates least restrictively.

The implications of this government con-
cession for review of the CDA remain to
be seen.

2 Denver Area Consortium v. Federal
Communications Commission, No. 95-
124 (June 28, 1996).

" 56 F.3d 105 (D.C.Cir. 1995) (en
banc), cert. granted, 64 U.S.L.W. 3347
(U.S. Nov. 13, 1995) (No. 95124).

+ Section 10(a) and 10(c). Cable Tele-
vision Consumer Protection and Compe-
tition Act of 1992, 47 U.S.C. §§ 531,
532(h).

'3 56 F.3d at 113. The dissenters in the
Court of Appeals noted the Supreme
Court’s failure to address the constitu-
tionality of the term “indecency™: an is-
sue also raised by Judge Buckwalter in
his order granting a TRO against enforce-
ment of a portion of the CDA:

We note that the Supreme Court has

never actually passed on the FCC’s

broad definition of “indecency.” See




Action for Children’s Television v.
FCC (acknowledging that in FCC v.
Pacifica Foundation the Supreme
Court never specifically addressed
whether the FCC’s generic defini-
tion of indecency was unconstitu-
tionally vague, but arguing that be-
cause the Court “implicitly” ap-
proved the definition by relying on
it, lower courts are barred from ad-
dressing the vagueness issue on the

ture technology to cabin the reach of
the statute within constitutional
bounds.

** In that regard, it is important to rec-
ognize that the CDA regulates almost all
forms of speech and discussion, not just
the pornographic images upon which its
proponents focus most of their attention.

* 578 F.2d 1197 (7th Cir.), cert. de-
nied; Smithv. Collin.439U.5.916(1978).
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An earlier version of this article ap-
peared in Davis Wright Tremaine’s Win-
ter 1996 First Amendment Law Letter.
Joseph S. Faber is a partner in that firm,
and wishes to express his appreciation to
Cam Devore, Dan Waggoner and Greg
Kopta for their comments and sugges-
tions for this article.

merits).” Id. at 130, n. 2 (citations
omitted) (Wald and Tatel, 1J., dis-
senting).

'“Section 10(b), Cable Television Con-
sumer Protection and Competition Act of
1992, 47 U.S.C. § 532(j).

756 F.3d at 124,

" The case of Alliance for Communiry
Media was consolidated with the Denver
Area Consortium case.

" By way of contrast, Chief Justice
William Rehnquist and Justices Joseph
Scalia and Clarence Thomas concluded
that the government had a reasonable
interest in the cable regulations:

Our precedents establish that gov-
ernment may support parental au-
thority to direct the moral upbring-
ing of their children.

% In that regard. it is valuable to note
recent efforts that have been made by
Chinese government officials Lo create a
so-called “Intranet,” where the govern-
ment allows access to issues within the
country’s borders but bans most informa-
tion coming from outside of China. This
kind of broad government control over
speech and communications is precisely
what the First Amendment was designed
to prohibit.

=1 Of course, the future development of
technological protections cannot be used
to justify a current criminal statute like
the CDA. As Judge Sloviter so eloquently
stated:

The government . . . argues that
blocking technology needed for ef-
fective parental control is not yet
widespread but that it ‘will immi-
nently be in place.” It then states that
if we uphold the CDA, it "will likely
unleash the ‘creative genius’ of the
Internet community to find a myriad
of possible solutions.” I can imagine
few arguments less likely to per-
suade a court to uphold a criminal
statute than one that depends on fu-
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A Freshman’s View

Justices Charles Johnson (1) and Richard Sanders confer.

by the Honorable Richard B. Sanders

efore lastyear'selection to the

Washington State Supreme

Court, I practiced for 26 years

— often before appellate
courts — and wistfully wondered what it
would be like if [ were wearing the black
robe rather than someone else.

But despite many arguments before
that Court I never ventured beyond the
podium. A year after oral argument, a
written opinion would mysteriously ma-
terialize. There was never a misspelled
word, an incomplete sentence, nor a cita-
tion to an overruled case. However, aside
from seeing Justice Robert Brachtenbach
at a trial lawyer reception, Justice Robert
Utter at the beach, and Chief Justice Bar-
bara Durham at a ferry terminal, [ had
never even met a Supreme Court justice,

When [ arrived that first day as the
newest member of the Court, Justice
Charles Johnson was standing near the
parking lot in a sweater and slacks to say
“welcome aboard” and show me around.
Chief Justice Durham was not far behind.
From that day forward T felt a special
affinity for Justice Johnson because both
of us came to the court the hard way: in
contested elections from private practice.

The nine justices are men and women
of diverse background and strong will,
but generally light of heart. This mix
makes for plenty of disagreement, but
never a voice raised in anger. Justice
Richard Guy often says this is the greatest
job in the world. 1 believe it.

Although I was initially randomly as-
signed five different cases to prepare for
the winter term, I did not appreciate the
volume of court business until I began to
participate in the monthly department and
en bane conferences, where petitions for
review and numerous other matters are
considered. Typically, petitions for re-
view are granted or denied by a depart-
ment of the Court, not the entire Court —
provided that the department acts unani-
mously. lamon Department Il along with
Justices Johnson, Gerry Alexander, Chrles
Smith and Chief Justice Durham (who
sits on both departments).

Because of the necessity to act by ac-
clamation (as opposed to continuing the
matter in the en bane conference for con-
sideration by all nine justices), the impor-
tance of each individual justice at the
department conference is magnified. The
typical department conference takes less
than two hours but considers 25 petitions
for review and half-again as many other
matters. Each judge takes his or her turn
reporting on each petition. It is up to the
department to decide whether or not dis-
cretionary review will be granted. The
Court’s determination is aided by a short
memorandum from the Commissioner’s
Office on each case.

Sometimes 1 wonder if the commis-
sioner is like the movie critic who never
saw a movie he liked. Ninety percent of
the recommendations are “deny” while
most of the rest are “no recommenda-
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of the Supreme Court

tion.” Supporting these memoranda are
briefs filed by the parties. This paperwork
amounts to a three-ring binder plus a
stack of briefs four or five inches high.
And all of this is just to set the court’s
agenda, not to decide anything on the
merits. It adds up.

The arrival of a similar stack of paper-
work precedes each week of oral argu-
ment (four arguments per day, three days
per week). The assignment judge pre-
pares an extensively detailed prehearing
memorandum which is circulated with a
stack of briefs about two weeks before
oral argument. After each morning or
afternoon’s oral arguments, the Court con-
venes a conference to tentatively decide
each case by straw vote. Typically. the
assignment judge is responsible for writ-
ing the majority opinion. Each justice
gets about one assignment per week of
oral arguments. Additional writing as-
signments for dissenting and concurring
opinions typically go to the first justice to
voice an opposing point of view. This
custom quickly adds to the work load of
those who have trouble keeping their
mouths shut.

Nevertheless I, and most other mem-
bers of the court, frequently cannot pass
up the chance to disagree. and almost
every case presents opportunities for very
legitimate disagreement. If these were
not doubtful and important cases, they
would not be here. Disagreement and
dissent are healthy. If disagreement is
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how we lawyers earn our keep, it’s
no wonder people have a tough time
liking us.

Supreme Courtchambers function
independently from one another. For-
tunately, [ have a great staff to assist
me. My administrative assistant,

“This makes me more tolerant of
the mistakes of others, having

made so many mistakes myself.”

opportunity to advance and apply the
blessings of liberty we have inherited
from our forefathers. 1 take this re-
sponsibility most seriously and try to
be generous with our inheritance be-
cause [ believe that is what our forefa-
thers would have wanted. Perhaps half

Sylvia Campbell, was a first-round
draft of my predecessor, and an excellent
choice. My law clerks, by coincidence,
come from the East Coast: Paul Crowley
(now retired to take the Alaska bar) came
from Maine; Matt Baltay is from Con-
necticut, and William Maurer hails from
New York and Rhode Island. I've never
lived further east than Bellevue.

Opinions issued by the Court make it
seem as if the question at hand has only
one possible correct answer. Perhaps that
is the mark of a good opinion. In reality,
the margin between victory and defeat is
often narrow and disputed, not only in
terms of counting noses, but also in the
form of genuine doubt in the mind of each
jurist — or at least in my mind. Some-
times I would like to comfort the losing
lawyers, to tell them that they did a fine
jobfor theirclient, and that they shouldn’t
be too hard on themselves because they
did not get five votes.

My admiration for the attorneys who
practice before the Supreme Court is im-
mense. Although justices must always
put forth their best etfort, the real stress
and anxiety are on the shoulders of the
practicing attorneys, not on the Court.

Consequently, since joining the Court [
have been able to relinquish the sleeping
habits of a lifetime as a trial lawyer: I
often woke at 4 am., staring at my bed-
room ceiling agonizing about my cases. [
hope those years of tossing and turning
make me a better judge. [ do know I came
to the bench capable of understanding
much more about the system because [

had gone through a lot of time on the other

side. I think this makes me more tolerant
of the mistakes of others, having made so
many mistakes myself.

Despite the work load, the telephones
at the Supreme Court do not ring inces-
santly, and this relative quiet allows time
for that reflection and study which I could
rarely afford as a private practitioner.
Every time I read a biography I discover
ahero: Hugo Black, William O. Douglas,
George Sutherland, Robert Bork. As King
County Prosecutor Norm Maleng said at
his Lincoln Day address to the Pierce
County Bar Association. we all need he-
roes.

The Supreme Court also gives one the
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of our cases are criminal. Unlike Perry
Mason's clientele, who were usually rich
and innocent, these defendants are often
poor and guilty. Nevertheless, they are
rich in legal rights, and it is the job of the
lawyer and the judge to keep it that way.

[ agonize when | see the paltry awards
of attorney fees granted by this Court to
lawyers for indigent clients who have
established a legal right to representation
at public expense. If I could make it so,
these attorneys would be awarded the
market value of their services, not the $40
or $50 per hour which seems to be typical.
The lack of reasonable payment for legal
services is not only unfair to the litigant
and the lawyer, butalsostrikes acrippling
blow to those civil liberties for which the
lawyer is responsible to advocate. Such
sacrifices are not imposed upon lawyers
who represent the government, and this
imbalance, like the force of gravity, will
ultimately bring down the tallest of law-
yers, while undermining rights worthy of
protection.

During my time on the Court T have also
had the opportunity to tour various state
institutions, including the Shelton peni-
tentiary and Western State Hospital. While
the staff appears to be doing the best they
can with what they have to work with, [
think the governmentis letting them down.
Shelton is overcrowded. Its auto shop
program was eliminated because of bud-
getcuts. The mattresses at Western State’s
criminally insane unit are a disgrace. Per-
haps the government is trying to do too
many things at the sacrifice of properly
performing its essential functions. Before

joining the Court I was critical of what the

government did. Now I have a more bal-
anced approach: Idon’tlike whatitdoesn’t
do, either.

A representative of the Pierce County
prosecutor’s office, Caroline Williamson.
as well as this year’s Goldmark Award
winner, Patricia Arthur, accompanied me
on the tour of Western State. I appreciated
their ability to help me understand what
was going on. A new term was added to
my vocabulary: “chemical restraint.”
Apparently, mind-numbing medicationis
applied to disruptive patients in lieu of
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PRESIDENT'S REPORT

Dear Colleagues:

As your president, it has been my
privilege to have served with a dis-
tinguished group of 11 lawyers —
your Board of Governors. This re-
port reflects the dedication of those
Governors. Both the Board and 1
are indebted to our respective pre-
decessors who were able to accom-
plish so much during their time in
office. We are also indebted to the
Executive Director, the department
directors, and the members of the
staff of the Washington State Bar Association for their
able assistance throughout the year.

by
Edward F. Shea

We began this year with the mo-
mentum of a successful campaign
against the referendum to disunify
the Bar Association. However, with
that success came the daunting
challenge of analyzing our future as
a unified Bar.

In my initial analysis of the projects
in progress and of the finances of
the Association, I determined that
the Association would shortly face
arevenue crisis. We needed to criti-
cally analyze the finances of the As-
sociation and to find a solution that would avoid that
Crisis.

Revenues

As President-elect and then as President, I served on
the Budget & Audit committee of the Washington State
Bar Association. I was alarmed by the prospect that
revenues in the years immediately ahead would be in-
adequate to meet foreseeable increases in expenses.
This would jeopardize the reserves which we had so
painstakingly increased over the preceding three years.
I asked (and the Board approved) the addition of three
members to the Budget & Audit Committee. Those
three members brought the perspectives of a govern-
ment lawyer, a lawyer in a small private practice, and
a corporate lawyer who was also active in minority
bar affairs. We are indebted to them for their insight
and dedication in shaping a solution to the funding cri-
sis that was looming.

In the course of the deliberations on that committee,
we carefully examined the history of all revenues, both
license fee and non-license fee revenues such as those
from CLE programs and admissions. More than 50%

of each year’s revenue is produced by non-license fee
revenues. We also reviewed the recommendation of
our auditors that we maintain an absolute minimum
reserve of no less than 10% of our annual revenues.
We were fortunate to have a reserve of approximately
15% as we began the year, but it became apparent that
beginning in 1996 and in the following years, inad-
equate annual revenues would cause a dramatic ero-
sion of that reserve.

Four options were presented to the Board of Gover-
nors at its May meeting. The Board deferred its deci-
sion until June in order to allow members to comment
and to carefully examine the four options. At the June
meeting, with my encouragement and support, your
Board of Governors adopted a four-year plan to in-
crease license fees. We took this action in order to meet
the recommendation of our auditors that we maintain
a minimum reserve of 10% of our annual revenue while
simultaneously revising the disciplinary system at con-
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siderable expense. It was also necessary to counter the
corrosive effects of inflation which threatened to make
a sham of our duty to deliver quality services to you.
Additionally, the Supreme Court gave every indication
that if the Bar Association did not adequately fund the
long overdue changes in the disciplinary system in or-
der to accelerate the review of complaints, the court
would take over the system and impose mandatory as-
sessments for the funding of it. This four-year revenue
plan will bring financial stability to the atfairs of the
Association. It will provide all members with a pre-
dictable increase over the next four years so that the
Association and its members will have a firm financial
footing to step into the 21st century.

Discipline

It was a priority for this Board to consider the Report
of the Joint Task Force on Lawyer Discipline and to
carefully estimate the cost of its recommendations.
Through the prodigious efforts of several present and
past Board members and the staff of the Office of Dis-
ciplinary Counsel, the Board reached a full understand-
ing of the proposed revisions and their cost. The Board
adopted a complete overhaul of the disciplinary pro-
cess. Members of the Board and staff will meet with
the Supreme Court Rules Committee and make a pre-
sentation on recommendations. We are confident that
our revised disciplinary program, while costly, will
become the model for the rest of the country.

Governance Task Force
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After receiving comments from members and hearing
oral presentations, the Board adopted the recommen-
dation of this Task Force that the Board continue to
elect the president, that the presidency continue to be
rotated geographically each year, and that the President-
elect serve a full year. Based on member comment, the
Board rejected the recommendation of a House of Del-
egates model and of an expanded Board of Governors
model. The Board did vote to enfranchise out-of-state
members who now can select a district from which to
cast their vote for a governor. That will insure greater
representation of their opinions and interests on the
Board of Governors. The question of whether or not
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the Board of Governors would refer issues related to
governance to the membership for a vote was deferred
for one year and will return to the agenda of the Board
of Governors in the late spring of 1997.

Committees

The committee appointment process is long and ardu-
ous for the President-elect and Governors who seek to
include as many lawyers as possible. I had the respon-
sibility of making the unfunded appointments. That
meant dealing with the rising concerns of the chairs of
several committees that unlimited unfunded appoint-
ments were causing procedural and financial burdens
which had to be alleviated. As a result, it was generally
agreed that the several committees would have limited
unfunded membership. The power to appoint unfunded
members remains with the President-elect upon recom-
mendation of the Governors. Funded members are ap-
pointed by the Governors.

In the last year, more than 600 lawyers were appointed
to committees. In addition, several task forces were
appointed during the course of the year, such as the
MCLE task force and the task force on the Law Clerk
program.

The members of these committees and task forces who
have worked vigorously throughout the year deserve
our thanks and our gratitude for their efforts. Without
them, much of the progress on a broad range of matters
facing the profession would not have occurred.

_ _The Ba;‘ Leaders Conference
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This conference has been evolving over a period of sev-
eral years. The Association supports but does not sub-
sidize the conference. The conference is attended by
various local, minority, and specialty bar leaders from
around the state at their own expense. Several of your
governors and officers of your Bar Association also at-
tend at their own expense. The Bar Association finan-
cially supports the conference by arranging and paying
for telephone contference on planning, staff support at
the meeting, and the distribution of materials as well as
the indirect cost associated with the time and effort of a




couple of members of the staff of the Bar Association.
The Bar Leaders Conference has been a remarkable
success and is a wonderful opportunity for bar leaders
to reach consensus on issues facing our profession and
their solutions. I commend this conference to you and
hope that as you become officers of a local, minority,
or specialty Bar Association you will find the time to
participate and deliberate with your fellow Bar lead-
ers. Our profession and our Association will be the ben-
eficiaries of such participation.

New Headquarters
‘ for the Ba_r_ A_s_spciation
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We are moving! But not far! Our new address will be
2101 Fourth Avenue — Fourth Floor, Seattle, WA
98121-2330 (known locally as the “Darth Vader” build-
ing). That is about a block further into the Belltown
section of Seattle. The rent will increase, however, we
had no alternative. Increases in the staff due to the re-
visions of the disciplinary program as well as the simple
demands of our membership which increases by ap-
proximately 1,000 every year had made our present
space unlivable and unworkable. This move will en-
able us to better meet the needs of our members in the
new location with greater space availability.

Legal Services Issues
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[ traveled with others to Washington, D.C., on three
occasions to lobby the congressional delegation to sup-
port full funding for legal services, but it was not to
be. Congress cut 1/3 of federal funding for the Legal
Services Corporation, which had a proportionate re-
duction in legal services programs here. This was fol-
lowed closely by a Herculean struggle in Olympia to
maintain state funding for some parts of the legal ser-
vice program. The results were that the various legal
service organizations and the volunteer programs in
various counties suffered severe reductions in staff. The
Access to Justice Board of the Washington State Bar
Association was instrumental in assisting the three le-
gal service programs to completely reorganize. That
reorganization, which was the model for the rest of the
country, resulted in two programs: Columbia Legal
Services, which has offices around the state and re-

ceives funding from the state and private sources; and
Northwest Justice Project, which receives federal
money from the Legal Services Corporation. The fed-
eral funds come with more than a dozen restrictions
on the type of services that can be delivered. The philo-
sophical differences between those who believe that
tederal funding for legal services to the poor should be
completely eliminated and those who do not will con-
tinue to be debated in future congressional sessions
and are likely to become a part of the debate in Olym-
pia. Continued vigilance by the Bar is essential.

Your Board is working with others to find a solution to
the financial crisis facing the providers of legal ser-
vices to the poor and the powerless. [t will not be easy,
but it is a struggle that must continue. The Board of
Governors is also seeking ways to increase the partici-
pation of the membership in providing free legal ser-
vices to the poor. While there are several counties where
participation is better than 70%, there are other areas
where participation is considerably less. There will
likely be many proposals brought to the Board, but the
Board is firm in its commitment to continue to empha-
size the voluntary nature of this obligation. There is a
simple self-examination that we all must engage in and
it is this: have I given 30 hours of free legal service to
the poor this year? If your answer is yes, thank vou; if
your answer is no, you need to work shoulder to shoul-
der with the rest of us in assuming this voluntary pro-
fessional obligation. Please help.

Thank you for the privilege of serving as your presi-
dent for the past year. I shall warmly remember the
many lawyers across this great state with whom I have
talked about the issues facing our profession. You have
my respect and admiration for your efforts in caring
for your clients” needs, improving your profession, and
insuring the independence of the legal system.

Sincerely,

Q) |
s :%yﬂxbﬂlé ="
Ed Shea
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EXECUTIVE DIRECTOR’S REPORT

by
Dennis P. Harwick

Blueprint for the Future — the 1996 WSBA Annual Report. Plan-
ning the future is a theme that has run throughout the work of the WSBA
this past year. In 1995, the WSBA squarely faced the issue of whether
it should stay a “full service™ unified bar association, or divest some
activities to a voluntary state bar association while leaving the regula-
tory activities in a mandatory organization. The members of the WSBA
rejected that option by an overwhelming vote of 72% to 28%. That
vote set the stage for a year of looking forward, and a year of planning,
a year of drawing the blueprint for the future.

Each year when I write this report, I pick a word to summarize the year
— 1993 was a year of challenge; 1995 was a year of resolution. With-
out a doubt, 1996 was a year of planning. We have been planning for
organizational change, for programmatic change, and for physical

change.

The most visible planning effort has been review, con-
sideration, and adoption by the Board of Governors of
virtually all of the recommendations of the Joint Task
Force Report on Lawyer Discipline. In addition to a
significant expansion of our human resources devoted
to the lawyer discipline function, the Board has adopted
broad ranging rule, process, and procedural changes
to improve and expedite the lawyer discipline process.
Some of the changes are now in place; others require
Supreme Court action to change the Rules for Lawyer
Discipline.

The Board of Governors also considered the report of
the Task Force on WSBA Governance. The Board
adopted some of the recommendations (electing a presi-
dent-elect a full year in advance and enfranchising out-
of-state active members to vote in Board of Governors
elections), rejected others (moving to a 115-person
house of delegates governance model), and deferred
others (expanding the Board of Governors).

The Board, with input from WSBA Sections, commit-
tees, staff, and outside constituent groups, continued

page 6

to refine a formal Mission Statement with an accom-
panying list of goals and activities.

The Board looked the future in the face and concluded
that the time had come to increase the WSBA rev-
enue base. In recent years, the WSBA has expanded
the percentage of user fees and non-dues revenues to
fund programs and services. It surprises most people
to learn that membership fees constitute less than half
of WSBA revenues! But — as I cautioned in my re-
port last year — “a dues increase is inevitable in the
next couple of years if we are to keep our commitment
to the lawyer discipline systems and other WSBA func-
tions.” After much research on alternative funding
sources, the Board approved a four-step membership
fee increase for WSBA members — the firstin 10 years.

Finally, we’ve been looking at a lot of architectural
drawings and space plans this past year. The WSBA’s
10-year lease at the Westin Building expires in No-
vember of 1996, so we conducted an exhaustive search
for the most efficient, accessible, and economic space
to house the WSBA staff and facilities for the next 10




years. We will be moving, but not far. In November of
1996, we will move the WSBA office to the Fourth
and Blanchard Building (known locally as the “Darth
Vader” building) at 2101 Fourth Avenue, just one block
northwest of our current location. In addition to pro-
viding more efficient office space, we will have a much
improved conference center facility for WSBA meet-
ings and programs.

Acknowledgments: None of this could have happened
without thousands of hours of help — help from groups
such as the Joint Task Force on Lawyer Discipline, the
Task Force on WSBA Governance, the Board’s Bud-
get and Audit Committee (including a number of non-
Board of Governors members), the Board’s Long
Range Planning Committee, and the Board’s Discipline
Committee. We relied on outside experts such as our
strategic planning consultant Sandy Hughes, our lease

broker Stanley Kravitz, and our space planners Steve
Fleischmann and Candace Gaul. It couldn’t have hap-
pened without the leadership of volunteer leaders such
as Ed Shea, Tom Chambers, Wayne Blair, Paul Strit-
matter, Jan Peterson, Mary Fairhurst, and members of
the Board of Governors. And it couldn’t have happened
without thousands of hours of hard work by the man-
agement team and staff of the WSBA. In particular, I
must single out Pat Dieken for her work on office relo-
cation and fiscal projections, and Barrie Althoff and
Randy Beitel for shepherding the proposed changes in
the lawyer discipline system.

So the blueprint is prepared and the advance work is

done. Now comes the hard work of implementation.
Who knows? That may be the theme of next year’s

Annual Report! %
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1995-96 Section Chairs & Young Lawyers Division President

Administrative Law
C. Robert Wallis — Tumwater

Alternate Dispute Resolution
George Nazarian — Tacoma

Business Law
Robert Kaplan — Seattle

Consumer Protection & Antitrust
Douglas C. Ross — Seattle

Corporate Law Department
Sandy D. McDade — Tacoma

Creditor/Debtor
Frank L. Kurtz — Yakima

Criminal Law
Douglas I. Shae — Wenatchee

Elder Law
Suzanne Howle — Seattle

Environmental & Land Use
Todd True — Seattle

Family Law
Mary L. Hammerly — Bellevue

General Practice
Charles Jackson — Friday Harbor

Health Law
Andrew K. Dolan — Seattle

Indian Law
John C. Sledd — Suquamish

Intellectual & Industrial Property
James P. Donohue — Seattle

International Practice
Alan C. Rither — Richland

Law Practice Management
D. Bruce Gardiner — Kirkland

Litigation Law
Peter M. Vial — Seattle

Public Procurement & Private
Construction
Paul R. Cressman, Jr. — Seattle

Real Property, Probate & Trust
Michael D. Carrico — Seattle

Taxation Law
George C. Mastrodonato — Olympia

World Peace Through Law
Michael Nance — Seattle

Young Lawyers Division President
Pamela A. Cairns — Seattle

1995-96 Committee Chairs

Access to Justice Board
Paul L. Stritmatter

Attorneys for Professional
Insurance
Eric V. Jeppesen

Bench-Bar-Press
Bill Louis Cameron

Character & Fitness
Dan Zender

Civil Rights
Doug Leightner

Consumer Protection
Doug Walsh

Continuing Legal Education
Meredith Hardy

Corrections
Helen Anderson

Court Congestion & Improvement
Tom Kellenberg
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Court Rules & Procedures
Walt Krueger

Disciplinary Board
Joe Delay

Editorial Advisory Board
Bob Cumbow

Group & Prepaid Legal Services
Mark Casey

Interprofessional
Anthony Russo

Judicial Recommendation
Sharon Sakamoto
Jim Jesernig

Law Examiners
Frank Slak

Lawyers' Assistance Program
Pat Comfort

Lawyers' Fund for
Client Protection
Greg Dallaire

Legal Aid
Yvette War Bonnet

Legal Assistants
Karlene Weiland

Legal Services to the Armed Forces
Jack Nevin
Jonathan Bridge

Legislative
Pay Aylward

MCLE Board
Gary Randall

Opportunities of Minorities in the
Legal Profession
Felicia Gittleman

Public Relations
Brad Steiner

Resolutions
Gary Gayton

Rules of Professional Conduct
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Accountants and Consultants 620 Kirkland Way, Suite 200 - PO Box 578 Kirkland, Washington 98083-0578 FAX (206) 822-2446 (206) 827-3071

INDEPENDENT AUDITORS' REPORT

To the Board of Governors
Washington State Bar Association
Seattle, Washington

We have audited the accompanying statement of financial position of the \Washington State Bar
Association as of September 30, 1995, and the related statements of activities, changes in net assets and
cash flows for the year then ended. These financial statements are the responsibility of the Bar's
management. Our responsibility is to express an opinion on these financial statements based on our
audit. The financial statements of the Washington State Bar Association as of September 30, 1994 were
audited by other auditors whose report dated December 7, 1994 expressed an unqualified opinion cn
those statements.

We conducted our audit in accordance with generally accepted auditing standards. Those standards
require that we plan and perform the audit to obtain reasonable assurance about whether the financial
statements are free of material misstatement. An audit includes examining, on a test basis, evidence
supporting the amounts and disclosures in the financial statements. An audit also includes assessing the
accounting principles used and significant estimates made by management, as well as evaluating the
overall financial statement presentation. We believe that our audit provides a reasonable basis for our
opinian.

In our opinion, the financial statements referred to above present fairly, in all material respects, the
financial position of the Washington State Bar Association as of September 30, 1995, and the changes in
its net assets and its cash flows for the year then ended in conformity with generally accepted accounting
principles.

As discussed in Note 1 to the financial statements, in 1995 the organization changed its method of
financial reporting and financial statement presentation, as required by the provisions of Statement of
Financial Standards No. 117, Financial Statements of Not-for-Profit Organizations.

Our audit was made for the purpose of forming an opinion on the basic financial statements taken as a
whole. The supplementary information on page 14 is presented for the purpose of additional analysis and
is not a required part of the basic financial statements. Such information has been subjected to the
auditing procedures applied in the audit of the basic financial statements and, in our opinion, is fairly
stated in all material respects in relation to the basic financial statements taken as a whole.

—/ P ]

Dodd Wing & Commpany. P,
Kirkland, Wafhington
December 1,1995—

Members ol Washington Society of Certitied Public Accountants Amencan Institute of Certified Public Accountants Private Companies Practice Section
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STATEMENTS OF FINANCIAL POSITION

ASSETS

Cash and cash equivalents
[nvestments (Note 2)

Trust account deposits

Receivables

Supplies

Desk and course books

Deferred costs and prepaid expenses
Property and equipment (Note 3)

Total assets

LIABILITIES AND NET ASSETS

Accounts payable

Accrued expenses

Trust account liability

Deferred compensation (Note 4)
Unearned seminar revenue
Deferred licensing fees

Other deferred revenue

Total liabilities

Commitments and contingencies (Notes 5 and 6)

Unrestricted net assets
General
Continuing legal education
Sections

Total unrestricted net assets

Total liabilities and net assets

September 30,

1995 1994
$ 435,925 $ 493,559
2,485,613 2,180,000
574 9,159
126,472 77,404
34,196 44,665
161,582 121,293
214,368 243,821
441,094 367,079
$3,899,824 $3,536,980
$ 321,254 $ 236,204
266,694 250,720
574 9,159
267,848 275,902
290,703 334,183
938,179 904,690
47,133 44,193
2,132,385 2,055,051
1,241,801 1,163,594
252,550 165,536
273,088 152,799
1,767,439 1,481,929
$3,899,824 $3,536,980

See accompanying notes to financial statements.
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Licensing fees

Access to Justice

Administration

Bar examination and
admissions

Audits (random and
for cause)

Bar News

Lawyers’ fund for client
protection

Continuing Legal Education -
publications

Continuing Legal Education -
seminars

Communications

Court rules

Discipline

Fee arbitration

Computer bulletin
board service

Lawyers assistance program

Leadership

Legislative

Local bar support

Mandatory Continuing Legal
Education

Membership records

National MENTOR

Resources directory

Sections - Administration

Sections - Operations

Young Lawyers Division

Provision for deferred
compensation

Other

STATEMENTS OF ACTIVITIES

Year ended September 30, 1995

Year ended September 30, 1994

Revenues Revenues
over (under) over (under)

Revenues Expenses expenses Revenues Expenses expenses
$3,730,881 $ - §$3,730,881 $3.610,103 $ - $3,610,103

7,348 130,464 (123,116) 9,800 92,674 (82,874)

171,515 776,387 (604,872) 103,306 695,828 (592,522)
667,617 571.689 95,928 707,444 585,366 122,078

682 93,263 (92,581) 2,128 114,864 (112,736)

361,890 554,184 (192,294) 337951 482,050 (144,099)

259 44,511 (44,252) 223 109,826 (109,603)
426,797 434,463 (7.666) 352,353 284,398 67,955
1,573,993 1,479,313 94,680 1,534,681 1,437,100 97,581

25,947 150,367 (124.420) 39,869 154,952 (115,083)

- 16,015 (16,015) . 15,786 (15,786)

37,995 1,529,945  (1,491,950) 25,463 1,005.660 (980,197)

4,657 23,463 (18,806) 7,050 19,997 (12,947)
33,832 31,654 2,178 28,566 22,884 5,682

13,360 220,564 (207,204) 9,935 229,355 (219,420)

3,045 241,465 (238.,420) 2,159 266,513 (264,354)

- 167,933 (167,933) - 164,996 (164,996)

1,626 13,554 (11,928) 1,602 34,871 (33.269)
103,382 169,518 (66,136) 110.089 106.056 4,033

52,821 331,473 (278,652) 63.014 261,994 (198,980)

= = - 6.412 6,605 (193)
121,134 48,876 72,258 88,599 43,428 45,171
85,715 96,240 (10,525) 86.045 80,227 5.818
420,858 300,569 120,289 412,458 259,659 152,799
45,760 138,409 (92,649) 48,242 121,966 (73.724)

- - - - 203,000 (203.000)

- 41,285 (41,285) - 30,319 (30,319)
$7.891,114 $7.605,604 § 285,510 $7,587,492 $6,830,374 § 757,118

See accompanying notes to financial statements.
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STATEMENT OF CHANGES IN NET ASSETS

Unrestricted
Continuing
Legal
General Education Sections Total
Balance, at September 30, 1993 $ 724811 $ - $ - $ 724811
Board-designated allocation
of revenues over expenses 438,783 165,536 152,799 757,118
Balance, at September 30, 1994 1,163,594 165,536 152,799 1,481,929
Board-designated allocation
of revenues over expenses 78,207 87,014 120,289 285,510
Balance, at September 30, 1995 $1,241,801 $252,550 $273,088 $1,767,439

See accompanying notes to financial statements.

STATEMENTS OF CASH FLOWS

Cash flows from operating activities
Cash received from licensing fees and other activities
Cash paid to suppliers and employees
Interest received
Interest paid
Deferred compensation paid

Net cash provided by operating activities

Net cash from investing activities
Proceeds from sales of investments
Purchases of investments
Proceeds from sale of property and equipment
Acquisitions of property and equipment

Net cash used in investing activities
Cash flows from financing activities
Payments on capital leases
Net cash used in financing activities
Net (decreasc) increase in cash and cash equivalents
Cash and cash equivalents, at beginning of year

Cash and cash equivalents, at end of year
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Year ended September 30,

1995 1994
$7.698.971 $7.559.053
(7,231,674) (6,363,556)
136,023 75,386
’ (18,271)
(48,000) (48,000)
555,320 1,204,612
3,162,129 1,200,993
(3,467,742) (1,900,000)
11,800 5
(319,141) (119,811)
(612,954) (818.818)
- (189,787)
. (189.787)
(57,634) 196.007
493,559 297,552
§ 435925 $ 493559




Year ended September 30,
1995 1994

Reconciliation of revenues over expenses to net cash
provided by operating activities
Excess of revenues over expenses $285,510 $ 757,118
Adjustments to reconcile excess of revenues over
expenses to net cash provided by operating activities:

Depreciation and amortization 203,612 148,768
Loss on dispositions of property and equipment 29,714 29,455
(Increase) in receivables (49,068) (28,737)
(Increase) decrease in supplies and desk and course books (29,820) 56,973
Decrease (increase) in deferred costs and prepaid expenses 29,453 (54,596)
Increase in accounts payable and accrued expenses 101,024 56,514
(Decrease) increase in deferred compensation (8,054) 163,558
(Decrease) increase in unearned seminar revenue (43,480) 74,372
Increase in deferred licensing fees 33,489 23,929
Increase (decreasce) in other deferred revenue 2,940 (22,742)
Net cash provided by operating activities $555,320 $1,204,612

See accompanying notes to financial statements.

NOTES TO FINANCIAL STATEMENTS

1. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of operations

‘The Washington State Bar Association (WSBA) is a not-for-profit entity. Operations consist of regulating the practice of law
in the state and providing various law-related services to the membership and the public. The WSBA members are primarily
Washington state residents.

Cash equivalents

Investments with original maturities of three months or less are considered to be cash equivalents.

Investments

Investments consist of certificates of deposit and United States Treasury Bills.

Desk and course books

Inventory of desk and course books is stated at lower of cost or market on the first-in, first-out (FIFO) method.

Deferred costs

Deferred costs are primarily expenses associated with seminar planning and the production of materials. Recognition of these
expenses is deferred until the related seminars are presented in the subsequent year.

Property, equipment and depreciation

Property and equipment are stated at cost. Depreciation is computed over the estimated useful lives of the assets, generally
three to ten years, using the straight-line method.

Unearned seminar revenue

Seminar registration fees are recognized as revenue in the year in which the related seminars are held. Uncarned seminar
revenue relates to fees collected from seminars to be conducted in subsequent years.

Deferred licensing fees

Licensing fees are recognized ratably over the applicable calendar year membership period. Accordingly, fees collected
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during the WSBA's fiscal year that relate to the fourth quarter of the calendar membership period are included as deferred
revenue in the financial statements.

Income taxes

The WSBA is an organization exempt from federal income taxes.

Net assets

Beginning in fiscal 1994, the Board of Governors directed that portions of the WSBA’s unrestricted net assets be designated
for Sections and for Continuing Legal Education. The total of revenues over expenses for all 21 sections which represent
specialized legal interests is included in the Sections designated balance. The difference between revenues and expenses for
Continuing Legal Education publications and seminars is included in the Continuing Legal Education designated balance.

Adoption of Statement of Financial Accounting Standards No. 117

In 1995, the WSBA elected to adopt Statement of Financial Accounting Standards (SFAS) No. 117, Financial Statements of
Not-for-Profit Organizations. Under SFAS No. 117, the WSBA is required to report information regarding its financial
position and activities according to three classes of net assets: unrestricted net assets, temporarily restricted net assets, and
permanently restricted net assets. As permitted by this new Statement, the WSBA has discontinued its use of fund accounting
and has, accordingly, reclassified its financial statements to present the three classes of net assets required. This reclassifica-
tion had no effect on the change in net assets for 1995 or 1994,

2. INVESTMENTS

At September 30, 1995 the amount of the WSBAs certificates of deposit in five institutions exceeded the federally insured
limits for these institutions. The total amount of certificates of deposit that exceeded the federally insured limits was $500,000
at September 30, 1995.

3. PROPERTY AND EQUIPMENT

Property and equipment consists of the following:

1995 1994

Furniture and equipment $ 997.420 $853,279
Leasehold improvements 10,152 14,466
1,007,572 867,745

Less accumulated depreciation and amortization 566,478 500,666
Property and equipment, net $ 441,094 $367,079

4. DEFERRED COMPENSATION

Effective January 1978, the WSBA entered into an Employment and Deferred Compensation Agreement with its then Execu-
tive Director requiring monthly payments of $4,000 for life and the twelve months thereafter as a general obligation of the
WSBA upon termination of employment. The Executive Director retired on December 31, 1981. The estimated balance due
under the agreement and its amendments has been computed on a present value basis using actuarially determined life expect-
ancy tables and interest rates and is reflected as a liability of the WSBA 1n the financial statements. During the year ended
September 30, 1994, deferred compensation payable and deferred compensation expense was increased by $203,000 as a
result of a revision in estimated life expectancy. The total amount to be paid to the former Executive Director will depend
upon his actual life span.

5. LEASE COMMITMENTS
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The WSBA is committed under various operating lease agreements for office space, certain equipment and an automobile.




Effective December 1, 1986, the WSBA entered into a 10-year noncancellable lease with two five-year renewal options for
the usc of office space in Seattle. The WSBA renewed a three-year lease for office space in Olympia, effective March 1, 1993.

The future net minimum rental payments required under operating leases with remaining lease terms of one year or more are
as follows:

Year ending September 30,

1996 $404,000
1997 49,000
1998 8,000

$461,000

Rent expense was $455,042 and $339,776 for the years ended September 30, 1995 and 1994,

6. CONTINGENCIES

The WSBA and its Executive Director have been named as defendants in a lawsuit filed in King County Superior Court. The
plaintiff seeks compensatory and punitive damages to be determined at trial. WSBA management believes the lawsuit is
without merit and is vigorously defending its position. While the ultimate outcome of the litigation cannot presently be
determined, WSBA management believes that the possibility of liability for WSBA is remote. Accordingly, no provision for
liability has been made in the accompanying financial statements.

7. INDIRECT EXPENSES

WSBA programs, services and functions are assigned to functional categories for purposes of budgeting and reporting rev-
enues and expenses. Each category includes direct revenues and expenses for activities within that category and an allocation
of indirect expenses based on time records maintained by all WSBA staff.

The composition of indirect expenses and total direct expenses is as follows:

1995 1994
Indirect expenses

Salaries $2,638,618 $2.156,996
Employee benefits and payroll taxes 732,175 669,029
Rent and improvements 339,070 335,689
Depreciation and amortization 203,612 145,188
Copying and production services 137,267 121,191
Supplies 186,807 78,959
Postage 60,349 54,812
Telephone 61,081 52,839
Professional fees 56,892 40,440
Equipment rent and maintenance 44,683 39,630
Loss on dispositions of property and equipment 29,714 29.331
Computer support 26,570 28,391
Insurance 25,446 28,092
Interest - 18,271
Deferred compensation interest 23,851 8,558
Business taxes 11,566 11,036
Employment 27,686 7621
Staff training 15,295 5,558
4,620,682 3,831,631
Direct expenses 2,984,922 2,998,743
Total expenses $7.605,604 $6,830,374
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SUPPLEMENTARY INFORMATION

WASHINGTON STATE BAR ASSOCIATION
FINANCIAL HIGHLIGHTS

Years Ended September 30,
(in thousands)
1991 1892 1993 1994 1995

Net Assets Balance $ 61 $ 183 §$ 725 $ 1482 $ 1,767
Days Expense in Net Assets 10 40 78 84

w

6229 § 6406 $ 7069 $ 7587 % 7,891
6588 $ 6284 $§ 6528 $ 6830 $ 7,606

Revenues
Expenses

©® o

1 [——_—_—"—
r Net Assets Balance Days Expense in Net Assets
(in thousands)

- faesd ? T

1991 1992 1993 1994 1995 | 1991 1992 1993 1994 1995

Revenues and Expenses

(in thousands)
$8,000

|

|

‘ $7,000
| 86,000
| $5,000 |
| e |

$3,000 -
$2,000
$1,000

1991 1992 1993 1994 1995 l

Revenues B Expenses J '
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more physically restrictive confinement.
The state has a unique obligation to main-
tain and appropriately manage its institu-
tions. T would like to help in a construc-
tive way if I can.

Many groups and organizations have
also invited me to speak since my elec-
tion. I accept every single invitation (ex-
cept those from political parties) when
time and geography permit. and I would
favor changing the rule which forbids
judges to speak to political organizations.
Men and women who are active in parti-
san politics deserve to hear from a non-
partisan judge if that's what they want.

Some of my most rewarding appear-
ances have been before Paula Fraser’s 4th
and 5th grade class at Stevenson Elemen-
tary in Bellevue and at Greg Gourley’s
citizenship classes. When elementary
school children are learning about the
Bill of Rights, there is much hope for the
future. And if you want to know what itis
like to be an American. ask somebody
who is trying to become one. These folks
do not take liberty and the rule of law for
eranted, and neither should we.

Perhaps the Walsh Commission and its
successors would be more enthusiastic
about protecting our right to popular elec-
tion of the judiciary if judges addressed
the community more often and gave
people a reason to care about the impor-
tance of preserving an independent judi-
clary.

In the same vein, I have attempted to
open my chambers to virtually anyone
who would like to see the interior of the
Supreme Court building. I have been a
tour guide for delegations of lawyers,
school children, people | have met on the
street, and even my nine-year-old
daughter’s Brownie troop. This group
was on its way to hear the Seahawk argu-
ment but arrived an hour early — in time
to hear the case of a gentleman who had
admitted to 55 rapes.

I was also privileged to greet a delega-
tion of prosecutors from the Republic of
China (Taiwan). [ understand that repre-
sentatives of the judiciary from the
People’s Republic of China (communist
China) made a similar tour of the Temple
last year. When representatives of the
communist mainland were asked what
kind of judicial robes they wore, I under-
stand they replied they wore police uni-
forms. In contrast, the members of this
year's ROC delegation asked for advice
about whether they should adopt an

American-style jury system. We should
continue efforts to lead through example
and encourage others, like the ROC, to
keep up the good work.

By far the most important function of

the State Supreme Court is 1o interpret
and apply our state constitution. Thisis a
wonderful document with which we have
far too little familiarity. Our state consti-
tution is a noble expression of comple-
mentary and interdependent principles

designed to ensure and preserve our frec
society for generations to come. At my
induction ceremony 1 was sworn o up-
hold that constitution, and if [ do nothing
else [ want to do that.
1%. 15* ‘:0

After practicing law for 26 years, Jus-
tice Richard B. Sanders won election 1o
the Washington Supreme Court last fall.

corporations in America.

PHONE (206) 646-6580

Considering a Career Move?

If you are considering a career transition and would like to learn how your experience, education and
accomplishments can build a new career, give us a call. Princeton/Masters has consulted the
professional community with successful career guidance for more than 25 vears. We provide our
clients with the programs needed to successfully pursue options, either in their current field or new
opportunities. Have you considered the following questions?

«  What are your true skills and how do they relate to other fields?

«  What is the value of your education and experience to other businesses?
+  What are the components of a successful personal marketing plan?

»  How can you present your greatest value to a potential employer?

»  How do you minimize your risk in pursuing opportunities?

Our distinguished consultants hold advanced career guidance degrees and meet stringent requirements
in levels of experience, educational background and creative standards. Every vear we assist more
professionals than any firm in the West, and among our outplacement clients are some of the largest

For more information, call Greg Waters
Princeton/Masters International, Ltd.
500 108th Ave. N.E., Suite 320
Bellevue, Washington 98004

Offices nationwide with several throughout the Pacific Northwest

FAX (206) 646-6585

The Law Offices of

We welcome and appreciate your referrals in this specialized area.

JAMES P. JACOBSEN

Representing injured Seamen, Fishermen & Processors
e Former Admiralty Trial Attorney, United States Department of Justice
« Former Judicial Law Clerk, United States District Court, District of Oregon
* Member of the Alaska and Washingron Bar Associations
¢ Former Alaska Fisherman & AB Seaman

Experience on the deck and in the courtroom

Washington Mutual Tower ¢ 1201 Third Avenue, Suite 2825 » Seattle, WA 98101 » (206) 224-8246

TOLL

FREE

September

(800) 273-4743
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Introduction
ouse Bill 1659 was initiated

by Douglas S. Tingvall
by the Washington Associa-
tion of Realtors® (W.A.R.)in

the 1995 legislative session.

The bill passed out of the House but did
not get out of committee in the Senate,
due largely to concerns raised by the Real
Property Section of the Washington State
Bar Association (WSBA) and the Wash-
ington State Trial Lawyers’ Association
(WSTLA). Between the 1995 and 1996
legislative sessions, representatives from
the WSBA and WSTLA, along with rep-
resentatives from the Consumer Protec-
tion Division of the Attorney General’s
Office and the Department of Licensing,
worked with W.A.R. on changes to the
bill resulting in Second Engrossed House
Bill 1659, which gained the support of the
WSBA, and was no longer opposed by
WSTLA, the Attorney General’s office
or the Department of Licensing. 2EHB
1659 passed the House by a vote of 94 to
0 and the Senate by a vote of 48 to 0, and
was signed into law by Governor Lowry
on March 28, 1996.

The primary objectives of 2EHB 1659,
dubbed “REASN™ (Real Estate Agency
Simplified Now) by the author. are to: (1)
clarify and codify the common law of
agency as applied to real estate brokers
and salespersons; (2) create presumptions
of agency relationships with consumers
consistent with their natural expectations,
while retaining flexibility for alternative
relationships under appropriate circum-
stances. (3) reduce instances of dual
agency; and (4) eliminate vicarious li-
ability and imputed knowledge as to con-
sumers.

32 Washington State Bar News September

vicarious liability.

Background

Most real estate transactions involve two
brokers: a “listing agent™ and a “selling
agent” (or “cooperating broker™). In the
past, multiple listing service (“MLS™)
rules provided that the listing broker was
deemed to have made a blanket, unilat-
eral offer of subagency to any other mem-
ber of the MLS who sold property listed
through the MLS. As aresult, both agents
represented the seller, and neither repre-
sented the buyer. Moreover, the selling
agent owed to the seller the same strin-
gent fiduciary duties which the listing
agent owed to the seller, and both the
seller and listing broker had potential
vicarious liability for the selling agent’s
wrongful conduct.

This legal fiction of subagency did not
comport with the natural expectations of
either the buyer or the selling agent. The
Federal Trade Commission published a
report in 1983 indicating that 71% of
homebuyers in transactions involving
more than one broker believed that the
selling agent represented them and was
protecting and promoting their interests
inthe transaction. Many brokers and sales-
persons, too, were confused about who
they represented. This confusion often
resulted in the selling agent becoming an
implied agent of the buyer and, thus, an
undisclosed dual agent (the worst pos-
sible position for a broker!).

The initial response of the real estate
industry to the legal relationship between
the selling agent and the seller vs. the
natural expectations of the selling agent
and the buyer was disclosure. Over the
past 10 years, most states have adopted
by statute or regulation some form of
agency disclosure requirement. In Wash-
ington, the Agency Disclosure rule, WAC

1996

to Real Estate
Brokerage

The most significant legislation affecting real
estate brokerage ever enacted in Washington takes
effect on January 1, 1997. It creates presumptions
of agency relationships, replaces common-law
fiduciary duties with statutory duties and abolishes

308-124D-040, took effect on April I,
1987. However, the rule required mere
disclosure of which party the selling agent
represented; itdid not change the substan-
tive relationships of the parties. As such,
it was a bandage fix, treating the symp-
toms rather than the cause of the problem.
The rule turned many otherwise honest
brokers into liars; they said one thing (1
legally represent the seller”), then did
another (promoted the buyer’s interests).

Consumer and industry dissatisfaction
with the traditional approach of subagency
led to the evelution of buyer brokerage
services. But buyer representation was
difficultand complicated in the context of
the MLS. Buyer’s agents faced many ob-
stacles. They were scorned by their col-
leagues and by sellers, who often ob-

jected to paying the selling share of the

commission to an agent representing the
buyer (the enemy). They had to affirma-
tively and timely reject the offer of sub-
agency to avoid becoming dual agents.
They had to enter into cumbersome agree-
ments and make convoluted disclosures
to protect themselves. In addition, exist-
ing MLS rules, the Code of Ethics and
preprinted forms were not set up to ac-
commodate buyer brokerage.

The issue divided the real estate indus-
try. Some said that buyer brokerage was

Jjust a passing fad that was best ignored.

Others believed that the time had come to
end the struggle withreality. Some wanted
to abolish the concept of subagency alto-
gether, while others believed that sub-
agency was an essential element of pro-
fessionalism and integrity in the real es-
tate business. The leadership of the Na-
tional Association of Realtors® (N.A.R.)
was nearly equally divided on the issue.
As a political compromise, N.A.R. re-



quired Realtor®-owned MLS’s to make
the offer of subagency optional with the
listing broker — rather than mandatory
— effective July 1, 1993, Unfortunately,
the option to offer subagency merely cre-
ated another trap for the unwary broker,
who could be criticized for not adequately
explaining the options to the seller.

Locally, several independent MLS’s
(i.e., not owned by the local board of
Realtors® and notbound by N.A.R. guide-
lines) took a more sensible approach and
replaced the offer of subagency with an
offer of “cooperation and compensation.™
The Northwest Multiple Listing Service
(formerly the Puget Sound Multiple List-
ing Association), serving King, Snoho-
mish and Pierce Counties, implemented
this change on January 1, 1994, and the
Computer Multiple Listing Service, serv-
ing Kitsap County, did so on April I,
1994,

The elimination of subagency simpli-
fied buyer brokerage, but did not go far
enough. Changes in MLS rules could not
create presumptions atfecting the public,
who are not members of the MLS and are
not bound by its internal rules. Frisell v.
Newman, 71 Wn.2d 520 (1967). The elimi-
nation of subagency resulted in a change
in the “default position™ of a selling bro-
ker from subagent of the seller to “non-
agent facilitator” or “transaction broker.”
That is, a member of the MLS who sells
another member’s listing and who does
not have a buyer brokerage agreement
with the prospective purchaser represents
neither party in the transaction. The role
of a non-agent facilitator is to bring to-
gether a willing buyer and a willing seller
and to assist the parties in negotiating a
mutually acceptable and beneficial trans-
action. Some brokers welcomed the new
role, arguing that it better described what
brokers have been doing for years, and
that the real estate brokerage business
was never very well-suited to the com-
mon law of agency. Most brokers agreed
that while some aspects of the common
law of agency were undesirable (espe-
cially vicarious liability), the public gen-
erally wants and is best served by profes-
sional representation in real estate trans-
actions.

Hence, W.A.R. formed a task force
consisting of real estate brokers, attor-
neys, regulators and educators to propose

a long-term solution to the agency di-

lemma. The result is REASN.

Relationships Between
Licensees and the Public
REASN creates a statutory presumption
that a licensee who performs real estate
brokerage services for abuyer or tenantis
the agent of that buyer or tenant, unless:

* the licensee is the listing agent or
property manager;

» the licensee is acting as a subagent of
the seller or landlord;

 the licensee has a written agency
agreement with both parties;

* the licensee is the seller or landlord;
or

« the parties agree otherwise in writ-
ing.

A licensee who has a written agency
agreement only with the seller or landlord
(i.e., listing agent or property manager)
represents only the seller or landlord in
the transaction, even if that licensee pro-
cures the buyer or tenant. A licensee can
act as a subagent of the seller or landlord
only where the seller or landlord has
authorized the primary agentin writing to
appoint subagents. Now that most mul-
tiple listing services in Washington have
abolished the offer of subagency, sub-
agency is likely to occur only where a
licensee is “pinch hitting” for the listing
agent (e.g., holding an open house or
staffing a new construction site on behalf
of the listing agent). A licensee who has
a written agency agreement with both
parties in the same transaction is a dual
agent.

REASN also creates a statutory pre-
sumption of “split” or “assigned™ agency
for“in-house” transactions involving two
differentlicensees affiliated with the same
broker, with each licensee solely repre-
senting his or her client and the broker
being a dual agent. A broker may opt for
pure dual agency on in-house transac-
tions, with the written consent of both
parties, if the broker believes that confi-
dentiality would be impractical under the
split agency approach.

REASN retains and clarifies the rule
that real estate agents are “special agents”™
whose authority and duties are limited to
the specific transaction. After January I,
1997, an agency relationship can only be
created by statutory presumption under
REASN or through written agreement
between the principal and agent.
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Duties of a Licensee Generally
Regardless of whether the licensee is
acting as an agent, a licensee owes to all
parties to whom the licensee renders real
estate brokerage services the following
duties, which may not be waived or modi-
fied:

« to exercise reasonable skill and care;

« to deal honestly and in good faith;

* to present all written offers, notices
and other communications to and from
either party in a timely manner;

* to disclose all existing material facts
known by the licensee and not appar-
ent or readily ascertainable to a party:

* to account in a timely manner for all
money and property received from or
on behalf of either party;

* to provide a pamphlet on the law of
real estate agency in the form pre-
scribedby REASN to all parties whom
the licensee renders real estate bro-
kerage services; and

¢ to disclose who the licensee repre-
sents (in writing) to all parties whom
the licensee renders real estate bro-
kerage services.

Under REASN, “material fact” means
information that:

« substantially adversely affects the
value of the property;

» substantially adversely affects a
party’s ability to perform its obliga-
tions in a real estate transaction; or

 operates to materially impair or de-
feat the purpose of the transaction.

However, it does not include an act,
occurrence, or use not adversely affect-
ing the physical condition of or title to the
property. Thus, “psychological impacts™
or “stigmas” are not material facts. Nev-
ertheless, a licensee must respond truth-
fully if asked about such matters.

The agency pamphlet is an informa-
tional brochure designed to educate the
public on the new law, and is not a disclo-
sure of agency representation. The agency
pamphlet must contain the entire text of
sections | through 12 of REASN, as well
as a cover page which summarizes the
law and refers the reader to specific sec-
tions of REASN.

The agency pamphlet is required to be
given to all parties with whom the lic-
ensee works, but is not specific to a trans-
action. That is, in multiple transactions
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involving the same party, the pamphlet is
required to be given to a party only once.
Although there is no requirement for a
written acknowledgment of receipt of a
copy of the pamphlet, it would be prudent
to include such an acknowledgment in
listing, buyer brokerage, property man-
agement, purchase and sale, lease orrental
agreement forms.

The agency disclosure required under
REASN is specific to a transaction. Like
the former agency disclosure rule, the
disclosure must be made in writing in a
separate paragraph in the purchase and
sale orlease agreement. Unlike the former
rule, the disclosure may be made after the
agreement is prepared, provided that dis-
closure is made before the agreement is
signed. Finally, REASN provides that,
unless otherwise agreed, alicensee has no
duty to:

* investigate matters that the licensee
has not agreed to investigate;

» conduct an independent inspection
of the property;

* conduct an independent investiga-
tion of either party’s financial condi-
tion; or

* independently verify the accuracy or
completeness of any statement made
by either party or by any source rea-
sonably believed by the licensee to
be reliable.

However, licensees are still required to be
alert for “red flags™ (i.e., defects and
discrepancies) and to exercise reasonable
skill and care in handling the transaction.

Statutory Agency Duties

The duties of a seller’s agent, buyer’s
agent, and dual agent are set forth in
separate sections of REASN for clarity.
Unless additional duties are agreed to in
writing, the duties of an agent are limited
to the general duties of a licensee and the
following:

= 10 be loyal to the principal by taking
no action that is adverse or detrimen-
talto the principal’sinterestin atrans-
action;

* totimely disclose to the principal any
conflicts of interest;

= to advise the principal to seek expert
advice on mattersrelating to the trans-
action that are beyond the agent's
expertise;

pru-dent (prood? nt)

For definitive ideas on how you can improve copier performance and lower
your copying costs, call (206) 562-2166

LOCALLY OWNED AND NATIONALLY RECOGNIZED

34 Washington State Bar News

September

1990

* nottodisclose any confidential infor-
mation from or about the principal;
and

* to make a good faith and continuous
effort to find a buyer or tenant for the
property —oraproperty forthe buyer
or tenant — as applicable.

The statutory duties of an agent may
not be waived by the principal, except that
the duty to find a buyer or tenant for the
property — or a property for the buyer or
tenant — may be modified or waived by
written agreement of the parties. The du-
tics of accounting and confidentiality are
the only duties that continue after the
termination of an agency relationship.

REASN provides that a licensee may
actas a dual agentonly with the informed
written consent of both parties, after giv-
ing the agency law pamphlet to each party
and disclosing the terms of compensa-
tion. Such consent may be obtained in
advance of a transaction as a part of the
agency agreementitself (i.e., listing. prop-
erty management or buyer brokerage
agreement).

The statutory duties under REASN su-
persede the fiduciary duties under com-

PACIFIC OFFICE
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mon law. The common law fiduciary duty
of undivided loyalty is replaced by a
limited duty of passive loyalty that arises
once the principal is a party to a prospec-
tive transaction (i.e., when either party
has signed a written offer). REASN also
states that listing or showing competing

properties does not breach the duty of

loyalty to a seller or landlord, and show-
ing property to competing buyers or ten-
ants does not breach the duty of loyalty to
a buyer or tenant. However, once a pro-
spective buyer or tenant signs an offer,
then a buyer’s agent may not represent a
competing buyer or tenant.

“Conflicts of interest” continue to be
defined by common law. Under REASN,
the duty of disclosure owed to a principal
is no greater than that owed to a third
party, and there is no longer a duty of
obedience.

Vicarious Liability

REASN eliminates the vicarious liabil-
ity of a principal based on the acts, errors
or omissions of an agent or subagent,
unless the agent or subagent is insolvent.
REASN also eliminates the vicarious li-
ability of a licensee based on the acts,
errors or omissions of a subagent, other
than the liability of the broker for the
conduct of its affiliated licensees.

Imputed Knowledge and Notice

REASN eliminates the common law
rule that knowledge of and notice to an
agent or subagent is imputed to a princi-
pal. However, it may be desirable to pro-
vide for imputed notice with respect to
offer and acceptance, and contractual
notices given under a purchase & sale or
lease agreement.

Remedies

The Department of Licensing has juris-
diction only over violations of the general
duties of licensees under REASN, and
not the agency duties. Private remedies
for violations of REASN continue to be
governed by common law (e.g.. damages
and forfeiture of commission). REASN
contains no express declaration of public
interest: therefore, a violation of REASN

does not constitute a per se violation of

the Consumer Protection Act.

Conclusion
REASN (1) represents a well-balanced
approach to the duties owed by brokers
and salespersons to the public: (2) clari-

fies many of the uncertainties that previ-
ously existed in the law; (3) creates pre-
sumptions that are better aligned with the
normal expectations of consumers and
licensees in the real estate marketplace:
(4) limits dual agency only to those in-
stances where the same licensee repre-
sents both parties in the same transaction,
and requires the written, informed con-
sent of both principals: (5) establishes
“bright lines™ for required disclosures,
which should reduce misunderstandings
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and disputes; and (6) abolishes vicarious
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REASN has finally prevailed!

L
v ar A

Douglas S. Tingvall is Vice President
and General Counsel for John L. Scott
Real Estate in Bellevue. He was the prin-
cipal drafter of REASN.

NORTHWEST

downtown eye care center

® [Lye Examinations ® Glaucoma Tests ® Computerized Visual Fields
® Fashion Eyewear Boutique ® Sports Eyewear ® Sunglasses

® Contact Lenses — All Types ® Emergency Repairs ® Adjustments
® Detection and Treatment of Eye Disease

Dr. David W. Betts

Practice of
Optometry

P
(SR,
b . 4

OPEN 8:30 - 5:30 MONDAY THRU FRIDAY

624-EYES
624-3937

1315 4TH AVE. Across from Rainier Square,

Downtown Seattle

APPEALS

John Mele has the experience, enthusiasm and flexibility you need in an
appellate lawyer. Mr. Mele worked on over 80 decisions during his clerkship
with the Washington Court of Appeals. In private practice, he has
addressed nearly every civil issue on appeal, from contract interpretation to
equal protection, offers of judgment to jury instructions, slip-and-fall liability
to lost profits. In the last five years alone, he has worked on over 60
appeals before Washington and Oregon appellate courts, and the 9th and
10th Circuits. Mr. Mele is available for consultation, briefing and argument,
and will consider a variety of fee arrangements.

September

JOHN MELE

RYAN SWANSON & CLEVELAND

1201 Third Avenue, Suite 3300
Seattle, Washington 9Y8101-3034
(206) 464-4224

1996 Washington State Bar News 35




mal ¢ prac e tice
n. Improper or negligent act by a
professional causing damage or injury.

pro e tec e tion

n. To keep from harm, attack or injury.
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by Hal White, Bar News Lditor

Gonzaga Racism. Governor Steve
Toole provided an update on the Board’s
response to racist letters received by three
Gonzaga law students. A letter from Presi-
dent Shea will be distributed to students
at all three Washington law schools de-
ploring the incident and reminding stu-
dents of the consequences of such behav-
ior.

The President-elect’s Report. Tom
Chambers outlined his plans to secure
non-WSBA funding to combat a poten-
tial referendum to roll back the recently
announced licensing fee increase. He has
set up committees to contact members of
local bars, minority and specialty bars
and major law firms, as well as commit-
tees to publicize and disseminate infor-
mation concerning the rationale for the
increase.

Low Cost CLEs. At the recommenda-
tion of Ed Hiskes, the Board created a
subcommittee which will explore the de-
livery of low-cost CLE materials to
WSBA members.

The Executive Director’s Report.
Dennis Harwick reported to the Board on
the creation of an updated WSBA em-
ployee handbook. The development of
this handbook included meeting with all
WSBA employees to solicit their input,
and is currently being reviewed by out-
side counsel and the WSBA Personnel
Committee. It should be completed some-
time this month.

Harwick also announced the selection
of Bonnie Kam to replace Mary Elizabeth
Stritmatter as WSBA Communications
Director. Ms. Kam is currently the Com-
munications Director of the Erie County
Bar Association in Buffalo, NY. She be-
gins her duties this month.

Harwick also informed the Board that
Terry Lee won the Board of Governors
runoff election for the Third District.

Disenfranchisement of Out-of-state
Members. At its last meeting the Gover-
nors permitted out-of-state members to
vote in Board of Governor elections. At
its July meeting, however, there was dis-
agreement whether such members should
be allowed to run for the position of
governor (although bylaws do allow such
members to run for president). The Board
will consider this issue again at its Sep-

tember meeting. It was unclear why there
was reluctance to allow voters this choice.

WSBA Budget. Governor and Board
treasurer Mary Fairhurst presented the
final draftof the 1997 WSBA budget. The
budget reflects increased revenues to be
generated by the 1997 licensing fee in-
crease. and anticipates total revenues of
$9.997,021. It was adopted unanimously
by the Board. Copies can be obtained
through the WSBA offices.

WSBA Mission Statement. With mi-
nor revisions, the new WSBA Mission
Statement was also adopted by the Board.
The Mission Statement reads: “The mis-
sion of the Washington State Bar Asso-
ciation is to promote justice, serve its
members and the public.” The statement
then lists 11 “purposes™ and 25 autho-
rized and unauthorized “activities” of the
Association.

Awards. The Board nominated the fol-
lowing individuals for the annual WSBA
awards: “Award of Merit.” David W.
Soukup; “President’s Award,” Pat
Aylward; “Award for Professionalism,”
Kathleen Taft: “Award for Lawyers in
Public Service,” Bill Williams: *Outstand-
ing Judge Award,” Tom Swayze and Alan
Hancock: “Pro Bono Award.” Suzanne
Kendall; “Courageous Award.” Roy
Prosterman; “Affirmative Action Award,”
Rafael Stone; and “Lifetime Service
Award,” Don Curran.

Legislative Committee Expansion.
Due to the work load of the WSBA Leg-
islative Committee, the Board changed
the composition of that committee to 33
“funded” positions (up from 22) and zero
“unfunded” positions.

WSBA Credit Union. Mitch Lucas.
attorney and volunteer-president of the
WSBA Credit Union, provided an update
of thatorganization’s activities. The credit
union was created in 1978 and currently
has $2.7 million in assets. All WSBA
members (or families and employees of
members), law students, legal messen-
gers and court employees are eligible for
membership.

Pro Bono Discussion. Pat Mclntyre
and Yvette War Bonnet provided a brief
review of Washington’s volunteer legal
activities as a backdrop to the Board’s
discussion of mandatory pro bono. Al-
though a majority of the Board opposed

Seprember

THE ROARDS WORM

@\*

the idea of mandatory service, some ap-
peared less hostile to the concept of a
mandatory contribution of funds. The
Governors tabled any vote on this topic
until its September meeting.

ABA Restructuring. According to a
report by Governor Lish Whitson, the
leadership of the American Bar Associa-
tion recently cut 26 staff positions in
order to save $4,000,000. The apparent
motivation behind this decision was to
devote the savings to initiatives which
would increase ABA membership. Gov-
ernor Whitson indicated that he believed
this action was not done in accordance
with the ABA constitution and/or its by-
laws. The Governor asked the Board to
forward a resolution to the ABA request-
ing that it comply with the applicable
provisions of said documents. The Board
acceded to this request.

Increased Member Serviees. In an
effort to increase WSBA services to its
members, the Board asked General Coun-
sel Bob Welden to investigate the guide-
lines used by other states concerning bar
admission reciprocity. The motivations
behind investigating this topic include:
enfranchising attorney representatives of
the military. minimizing the need to asso-
ciate with counsel in other states where
Washington members frequently prac-
tice, accommodating WSBA practitio-
ners who are reluctant to move to other
states because of the barexam. and allow-
ing the WSBA to exercise disciplinary
oversight over attorneys who practice in
Washington but have not sat for the exam.

Judicial-election Recommendations.
The Governors then considered a request
by the Judicial Recommendation Com-
mittee. This committee evaluates attor-
neys for possible gubernatorial appoint-
ment (not contested elections) for appel-
late court positions, and forwards a list of
candidates which it deems “well quali-
fied” to the Governor for possible ap-
pointment when vacancies occur. The
current guidelines prohibit candidates
from using this rating if they choose to
run in a contested election. The rationale
for this restriction is four-fold: One, other
candidates may be equally or more quali-
fied, but they cannot state that they have
also been rated “well-qualified™ by the
WSBA because they may not have at-
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tempted to be placed on the gubernatorial
appointment list; two, the knowledge that
one candidate possesses such a rating
may force other candidates to solicit the
approval of the JRC, thus creating a de
Jacto WSBA rating system; three, the
WSBA has historically been loathe to
rank candidates in contested elections
because of the adverse consequences if a
“disfavored” candidate wins; and four,
because the WSBA is a mandatory bar, it

has been reluctant to comment on elec-
tive candidates on behalf of all of its
members. Nevertheless, the JRC asked
the Board to allow candidates to publi-
cize this rating. To some, this appeared to
be an attempt to nudge the Board toward
full judicial evaluationsin contested elec-
tions. (Next year: “Now that you're let-
ting us do it for some candidates, why not
doitforall?”). However, due to the above
concerns, the Governors declined to act
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on the JRC’s request.

And the Presumptive President-elect
is ... Governor Mary Fairhurst, from the
Third Congressional District, was the only
individual to file for the position of 1997-
98 WSBA president.

Kids Voting Washington. Afterabrief
discussion the Board endorsed the “Kids
Voting Washington” campaign. The Gov-
ernors felt that endorsing an organization
whose purpose is to heighten electoral
awareness in children did not constitute a
position on “political or social issues”
unrelated to the practice of law, as prohib-
ited by WSBA bylaws.

Washington Association of Legal
Support Professionals. Diana Osborne,
Arline Joyce and Linda Webb sought
Board approval regarding the continua-
tion of the ad hoc Joint Legal Education
Committee. Thiscommittee works onjoint
programming between the WSBA,
WALSP and other legal support profes-
sional organizations. The Board granted
this request. The Governors were also
asked to provide formal WSBA approval
to WALSP educational programs. The
Governors referred this request to the
MCLE Task Force for its review.

Disciplinary Rule Changes. The Board
approved proposed changes to RLD 2.3,
2.4,2.6,29and 12.1. These changes deal
predominantly with service upon the
WSBA in disciplinary matters. Copies of
these changes can be obtained through the
WSBA offices.

The Nonlawyer practice of Law. Upon
its review of the Task Force Reporton the
Nonlawyer Practice of Law. the Board
adopted recommendations 1 and 3 of the
minority report “in principle,” and re-
ferred specific rewording of the recom-
mendations to the drafters of the minority
report together with a subcommittee of
the Board.

The adopted portions of the recommen-
dations state: *1. Law should be practiced
only by licensed and admitted lawyers
with the following exceptions: a. Parale-
gals who are employed and directly su-
pervised by an admitted lawyer. ... c.
Real Estate Limited Practice Officers. 3.
The Washington State Bar Association
should seek legislation making the unli-
censed practice of law a felony and give
prosecutors the right to seek an injunc-
tion.” The Board also voted to include
language which made the unauthorized
practice of law a per se violation of the
state Consumer Protection Act.
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Nonrefundable Retainers and

Advanced-fee Deposits

by Anne 1. Seidel, WSBA Disciplinary Counsel

This is the first in a series of articles on
lawyers’ ethical duties regarding fees and
billing practices. This article will discuss
the difference between a nonrefundable
retainer and an advanced-fee deposit, and
will outline the ethical duties implicated
by each of these fee arrangements.

Nonrefundable Retainers

A nonrefundable retainer is typically
paid “to secure a lawyer’s availability
overa given period of time.”! Relatively
small nonrefundable retainers may also
be used as a minimum fee to compensate
the lawyer for start-up costs associated
with a particular matter.?

There are several restraints on the use
of nonrefundable retainers. First, the cli-
ent must understand and agree that the
retaineris nonrefundable. The simple fact
that the client pays a flat fee for a particu-
lar service does not mean that the lawyer
is entitled to treat the fee as nonrefund-
able, absent the client’s knowing con-
sent. Although not required by the Rules
of Professional Conduct, the nonrefund-
able nature of a fee should be stated
clearly and in writing. Having a written
agreement helps assure that the client
understands the arrangement, which in
turn protects the lawyer from having a
future dissatisfied client who may file a
grievance or lawsuit against the lawyer,
or simply not recommend the lawyer’s
services 1o others.

Second, the lawyer must treat the fee as
nonrefundable. This means that the fee
cannot be deposited in a trust account. If
the fee is truly nonrefundable, by defini-
tion, it is earned upon receipt and there-
fore lawyer funds. Under RPC 1.14(a),
lawyer funds cannot be deposited in a
trust account.

Third, even if the client agrees that the
fee will be nonrefundable, the lawyver
may have to refund all or part of it under
certain circumstances. One example of
this occurs when the lawyer cannot fulfill
the terms of his agreement. Thus, if the
nonrefundable retainer is paid to secure
the lawyer’s future availability, the fee or
a portion of it must be refunded if the

lawyer will not be available. For instance,
if the lawyer realizes a short time after
receiving a nonrefundable retainer that
he cannot represent the client due to a
conflict of interest, the lawyer cannot
keep the fee. Similarly, if the fee is paid to
a law firm to retain a particular lawyer’s
services and that lawyer leaves the firm,
the firm must refund the unused portion
of the fee.

There may also be a duty to refund a
nonrefundable retainer if the retainer is
large, the client fires the lawyer (particu-
larly for a good reason) and the lawyer
has done little or no work on the client’s
behalf. Although there is no case law in
Washington on this issue, other states
have disciplined lawyers who did not
make refunds under such circumstances.
Suchresults are consistent with the rule in
Washington that fee issues can subject a
lawyer to discipline only if the fee is
“unconscionable™ or “clearly exces-
sive.”3 Forexample,inaNew York case,
alawyer was suspended for two years for
three instances of requiring $10,000 and
$15.,000 minimum fee payments, after he
was warned by the disciplinary authori-
ties that using such nonrefundable retain-
ers violated his ethical duties.* In an
Oregon case, a lawyer was suspended for
a year for accepting nonrefundable re-
tainers and then neither completing the
work nor refunding the fee.> The courts
reason that by not refunding the unused
portion of the retainer, the lawyer is de-
priving the client of his right to terminate
the lawyer’s services at any time, as con-
templated by RPC 1.15(a).

Courts also view nonrefundable retain-
ers as excessive fees, in violation of RPC
1.5(a), if the lawyer refuses to refund the
unearned portion upon termination and
little or no work has been done. While it
is not clear if the Washington Supreme
Court would follow this line of cases. a
cautious practitioner would not refuse to
refund the unearned portion of a nonre-
fundable retainer if, under the circum-
stances, itappeared manifestly unreason-
able for the lawyer to keep the entire fee.
However, nonrefundable retainers that
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are truly for the purpose of securing the
lawyer’s availability over a given period
of time, and compensate the lawyer for
foregoing other opportunities, have not
been viewed as unreasonable.6

Advanced-fee Deposits

If the client has not agreed that the fee
is nonrefundable, any fees paid before
they are earned are advance fee deposits.
This is true regardless of whether the
lawyer is billing on an hourly basis or
charging aflat fee for a particular service.
Such advance fee deposits must be depos-
ited in a trust account. If the advance fee
deposit is large, or the lawyer does not
anticipate using it for a period of time, the
lawyer should consider placing it in a
separate interest-bearing trust account, as
discussed in RPC 1.14(c)(3). Otherwise,
the advance fee deposit should be placed
inapooled [OLTA trust account, which is
how such deposits are typically handled.

RPC I.14(b)(3) requires lawyers to keep
their clients informed about funds held on
the client’s behalf. A recommended prac-
tice is to provide the client periodically
witha statement listing the beginning and
ending balance of funds held in trust, and
enumerating each addition and disburse-
ment by listing the relevant amount and
description. If billed fees will be paid out
of the trust account unless the client ob-

jects, a statement to that effect should

appear in the billing statement.” The ad-
vanced fee deposit mustbe promptly with-
drawn from the trust account after the
lawyer’s entitlement to the funds is estab-
lished.

I WSBA Formal Opinion 186 (1990).

2 Geoffrey C. Hazard, Jr. & W. William
Hodes, The Law of Lawyering § 1.5:201, at
111 (2d ed. 1994).

3 In re Fraser, 83 Wn.2d. 892 (1974).

In re Cooperman. 83 N.Y.2d 465. 633
N.E.2d 1069 (1994).

2 In re Gastineau, 857 P.2d 136 (Or. 1993).

6 See | Hazard & Hodes, supra note 2, at
111: WSBA Formal Opinion 186 (1990).

See Rules, Regulations and Common
Sense — Managing Client Trust Accounts, at
10. (This pamphlet, which provides a detailed
discussion of trust account procedures, isavail-
able from the Bar Association offices.)
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The Supreme Court Candidates SPEAK

Barbara Durham

Chief Justice Barbara Durham brings a wealth of experi-
ence and common sense to the Supreme Court. The first
woman selected by her colleagues to lead Washington’s
court system, Durham has served with distinction on every
level of the state judiciary.

The true mark of a good judge is performance on the
bench. Durham’s opinions have supported the continued
confinement of dangerous sex offenders, established crime
victims’ rights, and upheld Washington's death penalty. Her
opinions in civil matters demonstrate the same high degree
of concise scholarship, thoughtfulness, and craftsmanship.
She has consistently won highest marks from judicial-rating
groups, receiving numerous awards for her excellence on the
bench. In 1995, she was named judge of the vear by Wash-
ington Women Lawyers, the King County Bar Association.
and King County Women Lawyers. She has attracted na-
tional recognition, receiving the Matrix Award for Women
in Communication.

Durham has worked hard to make the courts accessible,
safe and responsible. Durham’s commitment to making the
courts accountable brought judges into the classroom and
opened the Supreme Court to television scrutiny. In 1995,
Durham successfully initiated a constitutional amendment
to ensure continuity and leadership on the Supreme Court.
She created a task force seeking better solutions to domestic
violence. Under her leadership, the Supreme Court has
adopted statewide courthouse security standards.

Durham is committed to giving Washington voters the
tools they need to eliminate undue influence from the elec-
tion process in order to select the most highly qualified
Judiciary. Her efforts have led to the publication of the
state’s first judicial voters” pamphlet for the primary elec-
tion. She has spearheaded efforts to limit judicial-campaign
contributions, voluntarily applying those limits to her own
campaign. Durham supports the unanimous recommenda-
tions of the Walsh Commission which advocate further
reforms designed to maintain the high quality of Washington’s
bench.

A native Washingtonian, Durham was born in Anacortes
and raised on Vashon Island. She received her undergradu-
ate education from Gonzaga University and Georgetown
University. She was named outstanding business graduate at
Georgetown. Prior to entering law, Durham was a securities
analyst at Merrill Lynch in New York City. In 1968, she
received her law degree from Stanford University Law
School. Durham began her career in the King County
Prosecutor’s office, where she prosecuted primarily felony
cases.

Durham understands that the quality of our courts is the
ultimate reflection of the Washington bar. As your Chief
Justice, Barbara Durham will continue to enforce the law
and uphold the Constitution.
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Mark Mestel

I am a candidate for the Washington State Supreme Court.
However, [ am not a politician. I believe that jurists, especially
appellate-court judges, should not be political. The job of a
Supreme Court Justice should be to interpret the law based on the
Constitution and the intent of the Legislature. Personal and
political ideas must be put aside. I will not use this position to
further my personal beliefs. I believe that the quality of justice
stagnates if it is controlled for too long by the same people. A
constant infusion of new individuals with fresh perspectives is
healthy for the system. I can bring a new experienced perspec-
tive to the Court.

My candidacy is the cumulation of close to twenty years as
a trial lawyer. During my career, I have devoted myself to
protecting the rights of individuals. My experience provides me
with an insight into our system of justice. I want to serve on the
Supreme Court because of its rule-making power. I believe that
the system can be improved and be made more accessible,
affordable and user friendly.

The criminal-justice system can meet the needs of the victim,
the accused and the public. The rules of procedure can be used
to assist litigants and victims in the orderly and timely progres-
sion of their trials. However, there is room for improvement. I
have tried hundreds of criminal cases. [ know the strengths and
weaknesses of the system. I can make informed, experienced
decisions that will improve the efficiency of criminal practice.

My experience is not limited to criminal cases, as [ also have
tried many civil cases. There is no reason why a simple tort case
should generate more paperwork and higher legal fees than a
murder case. Costly depositions and voluminous interrogatories
should be the exception rather than the rule. T do know the
difficulties of preparing and trying both civil and criminal cases.
I can use my experience to assist attorneys, litigants and the
public.

My hope is to modify the existing rules of procedure and
evidence to create a system that functions more productively and
better serves the citizens. I believe that I have the experience to
improve and contribute to the system. I have worked for more
than twenty years to develop the experience to run for this
position. For that reason I ask for your support.

* Following a tradition started last vear, the Bar News
presents a statement from each candidate running for the
Washington Supreme Court. The statements are presented
numerically by position and alphabetically by name. Because
Justice Charles Smith is running unopposed in Position Two,
no statement appears for that position. Also, please note that
Douglas J. Smith, candidate for Position Three, should not be
confused with Douglas J. Smith, presiding judge of the King
County District Court — Shoreline Division,




OUT: Position One *

Goal: To bring a practical, experienced
voice for the future to the Washington Su-
preme Court,

Law Practice: Twenty years litigating at
every level of the state courts, as well as in
the federal courts. A general practice in
Snohomish County helping clients with the
broad array of legal needs and problems
that are typical of everyday life. Kathryn
Ross is recognized for taking on tough, life-
and-death cases, protecting constitutional rights of individuals in
Washington. A seasoned litigator, she wouldn’t hesitate to make
the tough but correct decisions as a justice.

Bar activities: Long active in the WSBA, served on the Board of
Trustees of the Young Lawyer's Division, the Interprofessional
Committee, the Bench-Bar-Press Committee, and the executive
board of the Criminal Law Section.

Active member of the American Bar Association. Cochaired the
ABA’s Conference of Lawyers and Representatives of the Media
for two years. Member: Litigation Section; Criminal Law Section.
Fellow of the American Bar Foundation.

Issues of fundamental importance to you and your clients:

Right to vote for judges: The incumbent instigated, championed
and fully supports the report of the Walsh Commission. The Walsh
report recommends that the current system of open judicial elec-
tions be eliminated and replaced by an appointment and “reten-
tion” vote system. Read the Walsh recommendation. It is essen-
tially life tenure for judges. Ross supports open election of judges
— voters of Washington can and should be informed regarding
judicial elections and then allowed to exercise their vote.

Kathryn Ross

Reducing the size of the Supreme Court: The incumbent
strongly supports the reduction of the supreme court from nine
justices to seven justices. There are dangerous pitfalls in
reducing the size of the court, especially if the incumbent’s
planto eliminate election of judges is realized. With areduced
number of justices, the influence of each individual justice is
increased. A two-term governor could pack the court with
youthful politically like-minded justices who could control
jurisprudence in the state for 30-40 years — again particularly
if elections are eliminated. Think carefully about this “re-
form.”

Changes to selecting chief justice: The incumbent has
changed selection of chief justice to election by justices to a4
year term with eligibility for reelection. Her eight colleagues
would have to vote “no confidence” to change the chief —a
bad idea. With the change in selection and term of chief
justice, there should be a limit on consecutive terms to avoid
the court permanently reflecting the personality or political
bent of one individual.

Lawyers must be careful to distinguish judicial “reform™
from a benefits DHL]\dUt‘, for incumbents.

Legal Services: Access to Justice. The Courts have been
increasingly ummu]ablc to disadvantaged people. In October
1995, 127 judges, including seven Supreme Court justices,
signed a letter to the Washington congressional delegation
demanding continued federal funding for legal services for the
poor. The incumbent refused to sign that letter. Rass fully
supports legal services for the poor and will take a leadership
position on that and related issues as a supreme court justice.
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Position Three

Charles Johnson

Since joining the State Supreme Court in 1991, Justice Charles
W. Johnson has earned the respect and trust of lawyers and
citizens throughout the state. Many attorneys, including three past
presidents of the Washington State Bar Association, are enthusi-
astic in their support of his reelection campaign.

Although Justice Johnson's election in 1990 surprised many,
his exceptional performance on the Court has surprised few.
Justice Johnson’s background as a small-office practitioner pro-
vided the solid foundation and a much-needed perspective in the
debate that goes into resolving cases before the state’s highest
court. In that debate, and in his opinion-writing, Justice Johnson
has shown that he understands the concerns and needs of ordinary,
law-abiding citizens — the same people he served so ably as a solo
practitioner during the first 14 years of his legal career.

Justice Johnson has worked hard throughout his first term to
stay in touch with those who elected him:

He has traveled extensively across the state, listening to citi-
zens” concerns about the court system. In doing so, Justice
Johnson has developed a statewide following of enthusiastic
supporters.

He has worked hard to improve the judicial system. The Young
Lawyers of the Pierce County Bar Association awarded Justice
Johnson their 1994 Liberty Bell Award in recognition of his work
to create model local rules establishing uniformity within the
state’s trial courts. These efforts help simplify an attorney’s job
when representing a client outside of his or her county.

Justice Johnson has further developed his keen interest and
expertise in state constitutional law. On his own time, Justice
Johnson has been teaching that subject at the Seattle University
School of Law, and he regularly lectures at law schools, colleges
and high schools throughout Washington.

His principled. thorough and clear opinions have earned the
respect of fellow justices and the admiration of attorneys. who
especially value Justice Johnson's expertise and perspective.
Justice Johnson works tirelessly to improve the legal system. He
chairs the Court’s Rules Committee and Security Committee; he
cochairs the Court’s Local Rules Committee; and he serves on the
Court’s Committee for Expediting Opinions and Traveling Court
Committee. Also, Justice Johnson represents the Court as liaison
to the Board for Trial Court Education.

Retired Justice Robert Utter, campaign cochair, says Justice
Johnson “has been a wonderful addition to the Washington State
Supreme Court. He rounds out the Courtin a very important way.”
Justice Johnson’s understanding of the issues facing ordinary
citizens combined with his dedication, fairness, open-mindedness
and knowledge of the law explain the broad-based support for his
campaign. In addition to numerous endorsements from individual
attorneys, organizations representing teachers, firefighters, law
enforcement, unions and builders have endorsed Justice Johnson.

Justice Johnson seeks a second term on the state’s highest
Court. His first term is evidence of why he deserves vour support.
This fall, please reelect Justice Charles W, Johnson.
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Barnett Kalikow

I want to thank the Bar News for providing this space. I take
particular pleasure and pride in appearing here as a member of
our profession.

Contemplate these points as you make your choice for Su-
preme Court Justice:

Balance. This is the keynote of my candidacy. In my legal
career, I have had no “constituency™ except the people as a
whole. As a former county prosecuting attorney, my main duty
was to do justice. There is a misperception that prosecutors feel
their job is to get convictions, but professional prosecutors
understand that the main client is the people and the main task is
justice. Both my private and public civil practice have been
representing plaintiffs and defendants alike. It is serious busi-
ness to challenge a sitting Justice. But | have gotten the sense
from the incumbent’s opinions that he never left his advocate’s
hatbehind when he went to the bench and has been representing
a certain constituency of lawyers.

Consistency and Predictability. We cannot expect people to
respect the law or even understand their duties as citizens when
the rules change with each sitting of the appellate courts,
Whether in the civil or criminal arena, knowing the conse-
quences of our actions is usually more important than liking
those consequences. And consistency has more than a nodding
acquaintanceship with justice.

Deciding cases on the merits. Unfortunately, the law is filled
with procedural pitfalls for the unwary. Often, the object of legal
proceedings is how to capitalize when your opponent falls into
one. And in a fairly large appellate practice I've noticed this: In
criminal appeals the state usually argues that reversal of a
conviction for error, if there were any, would be an elevation of
form over substance, and the defendant argues that, with consti-
tutional rights, form is substance. Frequently the defendant is
right. But sometimes form is just form. The danger is that when
courts startenforcing arbitrary procedures at the expense of a fair
hearing, whether civil or criminal, we risk a serious and danger-
ous breakdown in popular confidence in the law.

Scholarship and Communication. We need a profound under-
standing of the law from our appellate judges and also the ability
to communicate that understanding. I have spent much of my life
as a teacher and journalist honing these skills. Many years ago,
[ taught French, Latin, chemistry, history, and a lot more in high
schools in New York and Connecticut. More recently I was
adjunct faculty at Heritage College’s Omak campus teaching
administrative law and education law to masters’ degree candi-
dates. I currently am adjunct professor of state and local govern-
ment at Seattle University School of Law. My writing has
appeared in such publications as The New York Times, Technol-
ogy Review, and The Seattle Post-Intelligencer. My law-related
writing has appeared in the Washington Journal and the Bar
News.

I hope you will give me the opportunity to exercise some of
these skills on the Court.




A native of the state of Washington, 1
was born in Olympia, attended public
schools in Port Angeles, and graduated
from Whitman College in Walla Walla
and from the University of Washington
School of Law in Seattle.

[ served as deputy prosecutor under
Ray Munson in Yakima before joining
the Seattle law firm of Cartano, Botzer
& Chapman. The scope of my practice was general, with empha-
sison trial and appellate work, and itultimately gravitated to cases
involving broad legal and constitutional issues. I represented the
Seattle-King County Board of Realtors in several cases leading to
the Civil Rights Act. I tried (and appealed) a highly publicized
case involving the teaching of religion in the public schools and
at the University of Washington.
several law firms in a series of challenges to the constitutional
rights of private clubs. The latter issues were resolved favorably
by the Black-Douglas Supreme Court.

My professional and community activities have included lec-
turing at legal seminars on property law and various First Amend-
ment issues. as well as accepting two important court-appointed
criminal defense assignments. [ served for three years as president
of my alumni association, and in 1968 I received a citation for
civic and professional contributions. | served in the U.S. Navy
during the Korean War as an air intelligence officer on two tours
of duty, including one combat tour and one Far Eastern tour, and

Douglas Smith

I coordinated the efforts of

retired from the naval reserve with the rank of Captain.

In 1973, I received an appointment to a policy position in the
Office of the Secretary of Defense. After serving in a series of
positions at the Pentagon, I was appointed Special Assistant to
President Gerald Ford, acting as executive assistant to the
President’s ranking policy counselor. Following my White
House service, I opened an office in Washington, D.C., repre-
senting small-business owners from many states who were
struggling to comply with increased government regulations.

In 1986, 1 decided to devote the remainder of my career to
serving average citizens. For the past eight years, my practice in
Everett hasincluded a heavy schedule of trial and appellate work
in courts of all levels, both federal and state, from municipal
courts to the United States Supreme Court.

Why am I running? [ believe there is a need for some change.
At present, court-created gate-keeping rules are jeopardizing
the independence of the judiciary and undermining public
confidence by limiting citizen access to the courts and foreclos-
ing timely debate on the constitutional limits of government
authority.

Court rules should encourage judicial economy, and ensure
sharp adversarial debate. Too frequently, though, they have
accomplished the opposite. The result has been confusion for
lawyers and the public alike. Public confidence in the judiciary
cannot be taken for granted; it must be continually earned — and
it can be. Those rules were created by the court. And they can be
revised by the court. | would favor doing so.

Growing with Technology
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Usury Rate

The average coupon equivalent yield
from the first auction of 26-week treasury
bills in August 1996 is 5.34%. The maxi-
mum allowable interest rate permissible
for September 1996 is therefore 12%.
Compilations of the average coupon
equivalent yields from past auctions of
26-week treasury bills and past maxi-
mum interest rates of the past 10 years
appeared on page 41 of the July Bar
News.

Gov’t Accountability Project

The Seattle branch of the Washington,
D.C.-based Government Accountability
Project celebrates four years of operation
in Washington state. This nonprofit law
firm represents whistle blowers who re-
port waste or wrongdoing in areas such as
water quality, toxic waste and worker
safety. Attorneys wishing to volunteer
for GAP projects may contact the Seattle
office at (206) 292-2850.

Attorney General Opinions

Cities & Towns - Counties - Sheriff -
Police - Public Employment - Transfer
rights of sheriff’s employees laid off as
result of formation of police department
in city incorporated before enactment of
statutes granting transfer rights.

RCW 35.13.360 through .400 do not
entitle sheriff’s employees to transfer to
the police department of a city which,
having incorporated prior to the effective
date of those statutes, but having con-
tracted with the county for law enforce-
mentservices forseveral years, then (sub-
sequent to the enactment of the statutes)
forms its own police department. [AGO
1996 No. 7]

Liquor - Liquor Control Board - Au-
thority of liquor wholesalers who also
wholesale nonliquor items to offer pre-
miums or price incentives to retailers on
the nonliquor items.

RCW 66.28.190 does not authorize a
liquor wholesaler who also wholesales
nonliquor items to offer free product,
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price discounts or similar sales incentives
to retailers on nonliquor items. [AGO
1996 No. 8]

School Districts - School Employees -
School funds - Salary and Benefits -
Health Insurance - Health Care Au-
thority - Obligation to provide “basic
benefits” before offering “optional” ben-
efit package.

RCW 28A.400.280 requires a school
district to offer some form of each of the
five “basic benefits” defined in RCW
28A.400.270, before it can expend school
funds for additional or alternative “‘op-
tional” benefits. [AGO 1996 No. 9]

Schools - School Districts - Districts -
Religion - Churches - Constitutionality
of prayer at commencement exercises.

1. Under current U.S. Supreme Court
case law, it would not be constitutional
for the officers or employees of a school
district (or other governmental entity op-
erating a school) to plan for and include
prayer as a part of acommencement exer-
cise or similar official school function.

2. Under current Ninth Circuit case
precedent, it would not be constitutional
for a school district (or other governmen-
tal entity operating a school) to allow its
students to include prayer as a part of a
student-planned commencementexercise
or similar official school function.

3. Private, nondisruptive prayers at
commencement exercises, which are not
a part of the planned program and which
do not disrupt it, are constitutional under
current case law.

4. Because the state constitution is
stricter than the federal with regard to the
supportof religion with public funds and/
or property. there is no purpose to be
served in separately analyzing the state
constitutional issues raised by prayer at
commencement programs. [AGO 1996
No. 10]

RAP & RALJ
Comment Sought

When it reconvenes this fall, the WSBA
Court Rules and Procedures Committee
is scheduled to review the Rules of Ap-
pellate Procedure (RAP) and the Rules

for Appeal of Decisions of Courts of

Limited Jurisdiction (RALJ). Comments
and suggestions are welcome. Please send

1996

them, by November 15 if possible, to the
attention of Steven Rosen, Staff Liaison.
care of the WSBA, 2001 6th Ave., Ste.
500, Seattle, WA 98121-2599.

Courthouse Security
Task Force Update

The 17-member Courthouse Security
Task Force has issued its final report on
courthouse safety standards. With minor
modifications to standards such as “Court-
house Security Officers™ and “Weapons
in Courthouse Facilities,” it closely paral-
lels the draftreport discussed in the March
Bar News. The final standards are advi-
sory, rather than state-mandated. The
Chief Justice and the Board for Judicial
Administration will determine whether
specific legislation or funding is neces-
sary to implement the standards. Copies
are available at the Washington Courts
Internet homepage at http://www.wa.gov/
courts, or through Jude Cryderman @
(360) 357-2121.

Transfer

On May 29, 1996, John R. Stair (WSBA.,
#0530, admitted 1952) became an inac-
tive member of the Association.

Interim Suspensions

Sequim lawyer Jason M. Kays (WSBA
#20438, admitted 1991) was ordered sus-
pended from the practice of law pending
the outcome of disciplinary proceedings
by Supreme Court order entered June 28,
1996.

Bellingham lawyer George Livesey
(WSBA #2492, admitted 1949) was or-
dered suspended from the practice of law
pending the outcome of disciplinary pro-
ceedings by Supreme Court order entered
April 11, 1996.

Interim suspension is pursuant to RLD
3.1 and is not a disciplinary action.

Reprimand

Kent lawyer Robert Kuvara (WSBA




#3603, admitted 1963) has been ordered
reprimanded pursuant to a stipulation for
discipline, approved July 1996. The dis-
ciplineis based upon his filing suit against
a former client for a debt that had been
discharged in bankruptcy.

Kuvara represented a client who did
not pay for all or part of the representa-
tion. The representation ended in Febru-
ary 1986. At that time, Kuvara was owed
$1,650. In March 1986, the client’s hus-
band told Kuvara that he and his wife
intended to file for bankruptcy. Kuvara
agreed to represent the couple in their
bankruptcy proceedings for $600 and filed
a Chapter 7 petition on their behalf. His
debt of $1,650 from his prior representa-
tion of the wife was listed as an unsecured
debt. Neither the husband nor the wife
signed a written reaffirmation of the
$1,650 debt to Kuvara. Kuvara did not
disclose to the bankruptcy court that he
believed he had obtained an oral reaffir-
mation from his clients of the $1,650
debt.

The bankruptey judge entered an order
releasing the clients from all discharge-
able debts, whichincluded Kuvara's debt.
The discharge order specifically enjoined
all creditors whose debts were discharged
from “commencing . .. any action . . . o
collect . . . any such debt as a personal
liability of the debtor.”

In December 1986, Kuvara initiated a
lawsuit against his former clients in
Aukeen District Court, alleging that they
had failed to pay $2,184.52. The former
clients, who were not represented by coun-
sel, asserted the bankruptey in their an-
swer as a defense. At a bench trial in
March 1987, Kuvara told the court that
the debt had been reaffirmed.

During the pendency of the couple’s
bankruptey. 11 U.S. C. § 524(c¢) required
thata reaffirmation of a debt must be filed
with the court and must “contain a clear
and conspicuous statement which advises
the debtor that the agreement may be
rescinded at any time prior to discharge or
within 60 days after such agreement is
filed with the court, whichever occurs
later, by giving notice of rescission to the
holder of such claim.” Kuvara did not
inform the court of this legal authority
because he believed the husband had orally
reaffirmed the debt and he was not aware
ofthe requirementsof 11 U.S. C § 524(c).
The district court awarded judgment to
Kuvara. The couple did not appeal the
judgment against them or move to have
the case reopened. In February 1992, the
former clients paid $3,344.90 to satisty
the judgment in order to obtain a home
mortgage.

Kuvara stipulated that by failing to
inform the Aukeen District Court of the

provisions of 11 U.S. C § 524, he negli-
gently violated RPC 3.3(a)(3). He also
stipulated that by obtaining an oral reaf-
firmation from his clients, he attempted
to violate RPC 1.8(a) in that he attempted
to obtain a pecuniary interest adverse 1o
his clients when the terms were not dis-
closed in writing. Kuvara further stipu-
lated that obtaining an oral reaffirmation
from the clients violated RPC 1.7(b) be-
cause his status as a creditor materially
limited his responsibilities to his clients
to discharge their debts.

Kuvara agreed to make restitution to
the former clients of the full $3.344.90
they paid to satisfy the judgment.

The hearing officer was Ronald A. Rob-
erts of Tacoma. Respondent was repre-
sented by Leland G. Ripley. The Bar
Association was represented by disci-
plinary counsel Anne . Seidel.

For a complete copy of any disciplin-
ary decision, call the Washington State
Disciplinary Board at (206) 727-8280
leaving the case name and your address.

In Memoriam

Lloyd Bever, former WSBA Governor
and 20-year King County Superior Court
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judge, died at age 75 in June. Born on a
Centralia farm, he earned a Purple Heart
in the WW II Marine Corps in Okinawa,
oversaw the installation of computer sys-
tems to streamline judicial administra-
tion and was involved in community pro-
grams for the disabled.

Reuben C. Carlson. a native of Tacoma
and founder of Eisenhower & Carlson,
died in December 1995 at the age of 91.
He participated in many civic activities,
the Tacoma Yacht Club and enjoyed fish-
ing.

Fred Dore. former Washington Su-
preme Court Justice, died in May at age

—_—
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70. He was a Seattle native. He practiced
law for nearly 30 years, some of them
with his brother James Dore. His father,
Fred Dore, was a judge in Seattle who
died when his son was six years old; his
uncle, John Dore, was mayor of Seattle in
the 1930s. A staunch Democrat, for six
years Fred Dore was a state representa-
tive, and for 14 years he was a state
senator. He served as a judge for the court
of appeals, Division 1, for three years.
Paul M. Elwell, a 30-year Clark County

Jjustice of the peace, died in November

1995. He was born in Chicago and lived
most of his life in Clark County.
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Victor Felice, Spokane native and long-
time attorney, died at age 76 in June. He
organized and was the first president of
Spokane’s American-Italian Club, served
six consecutive four-year terms as U.S.
magistrate and became known for his
community activism following his resig-
nation in 1978.

William T. Fountroy, former attorney
forthe U.S. Postal Service, Marion County
Prosecutor’s office and 6th Circuit Court
of Appeals judge, died in June at age 89.
He lived on Mercer Island.

Betty Howard, journalist and retired
Seattle District Court judge, died in De-
cember 1995 at age 84. She was a lifelong
Seattle resident and the first woman ap-
pointed judge pro tem to the King County
Superior Court.

Marcus Kelly, former Spokane County
Superior Court judge, died at age 65 in
May. Born and raised in Spokane, he
served as justice of the peace, then fol-
lowed in his father’s footsteps to the bench,
from which he retired in 1995,

Mary Meloy King. the first woman
attorney to work in an Eastside law office,
died in June at age 86. She served as
Kirkland’s municipal court judge and jus-
tice of the peace from 1942 to 1962, and
by the end of her tenure was hearing more
than 1,300 cases a vear. She returned to
full-time law practice until her retirement
in 1980.

Sam L. Levinson, founder of Seattle’s
Levinson, Friedman. Vhugen, Duggan &
Bland, died in December 1995 at the age
of 94. Born in England and reared in
Seattle and Tacoma. he was on the Seattle
Opera Board for 18 years, a Seattle Sym-
phony trustee for more than 50 years, and
a director and former president of the
Children’s Home Society.

Jean P. Lowman, Vancouver attor-
ney, died June atage 63. Born in Portland,
Oregon. she taught legal assistants at the
Bradford School. She also worked in real
estate in Vancouver and for the U.S. De-
partment of Interior.

Robert B. Piper, a Wenatchee native
and a shareholder at Karr Tuttle Campbell,
died at age 62 in December 1995. He was
a fellow in the American College of Trial
Lawyers and concentrated on defense liti-
gation.

Hugh Ralph Ridgway, longtime attor-
ney and municipal court judge in Sedro
Woolley, whose legal career spanned 70
years, died in January. He served as a
district court judge from 1966-1982. His
survivors include three daughters and a
son-in -law who are WSBA members.




What is your opinion regarding the WSBA s rating of judicial candidates in contested elections? Proponents argue that the public
could use WSBA input in order to make an informed choice. Opponents contend that a mandatory bar should not endorse specific
candidates in an election, and that the WSBA should remain neutral in order to maintain good relations with members of the judiciary.

Please check the statement which most reflects your opinion, along with any comments or qualifications which you may have,
and fax (or mail) this entire page to the number/address below. No cover sheet is necessary.

I. _ [Istrongly believe the WSBA should rate judicial candidates.
2. Isomewhat believe the WSBA should rate judicial candidates.
3. Iamundecided, but I believe the issue should be studied.
4, Isomewhat oppose the WSBA rating judicial candidates.

5. __ Istrongly oppose the WSBA rating judicial candidates,

Comments/Other:

Name and city of faxing attorney (required):
(This will not be printed unless your comments are chosen for publication along with poll results in the October Bar News.)

Fax your response by September 14 to:
(206) 727-8320

Or, mail your response by September 11 to:
Washington State Bar Association
Attn.: Bar News Editor
2001 Sixth Ave., Suite 500
Seattle, WA 98121

Please send suggestions for future fax polls to the above address.
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RESULTS

THE WASHINGTO;’\STATE BAR NEWS

/ oy

In last month’s Bar News, we asked your opinion regarding the physician-assisted suicide of mentally
competent, terminally ill patients. The results:

. 62% strongly supported a patient’s right to physician-assisted suicide.
2. 3% somewhat supported a patient’s right to physician-assisted suicide.
3. 3% were undecided, but believed the issue should be studied.

4. 4% strongly opposed a patient’s right to physician-assisted suicide.

Ln

28% somewhat opposed a patient’s right to physician-assisted suicide.
pp P g phy

Overall, 77 valid responses were received.

Your Comments:

“After my father lost his nerve in at least one suicide attempt, motivated by declining
health and mental competence, my mother and family watched him slowly and
miserably deteriorate in a nursing home. In the end, our ‘best’ choice to end his
suffering was to decline intubation and allow him to die of dehydration. I would never
allow my dog to suffer such torture, and I am outraged that the state imposed it upon
my father by refusing to allow a doctor to end his existence humanely.”

Alice Wright, Bellevue

To deny to a still-competent, but suffering human being the
right to die in peace is to engage in torture. The state is the
instrument of our moral policy; to allow it to interfere in such
a personal decision is inhumane.”

Adam Kline, Seattle

“Assisted suicide is not justifiable homi-
cide. Itis society pressuring individuals
to die because society doesn’t think they
should live.”

Kathy Collings, Port Orchard

“My body, my choice.”
John Follis, Everett

“Given the current mayhem in health care insurance and government health care entitlements. 1 believe
individuals will be manipulated by health care benefit providers and at times be forced to live in intolerable
medical conditions. thus encouraging suicide—much cheaper to allow suicide than to provide adequate health
care.”

Sam Elwonger, Seattle

Although these statistics accurately reflect the viewpoints of the individuals who responded,
they do not necessarily reflect the overall opinion of the WSBA membership.
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September &
4 Americans with Disabilities Act

6

9

Seattle
By NELL (415) 924-3844
7.25 CLE credits

Discovery — A Tool, Not a Club
Seattle
By WSBA PR Comm.

(206) 727-8202
4 CLE credits (incl. .75 ethics)
Basic NLRA Law & Procedures
Seattle
By KCBA/NLRB, (206) 220-6311
7 CLE credits

Juvenile Training&ngram
Leavenworth

Federal Income Taxation

Seattle

By Golden Gate U., (206) 622-9996
41.25 CLE credits

Internet Symposium ‘96

Seattle

By Seattle U., (206) 329-3392
10.5 CLE credits (incl. 1.5 ethics)

0 Res. & Com. Evictions
Seattle

TRADEMARK

& COPYRIGHT SEARCHES
TRADEMARK - Supply word and/or
design plus goods or services.

SEARCH FEES:
COMBINED SEARCH - $260%
(U.S., State anp Exvanoen Comvon Law)
U.S. TRADEMARK OFFICE - §120*
STATE TRADEMARK - $125
COMMON LAW - 75
EXPANDED COMMON LAW - 5165%
DESIGNS - $145* per U.S. class (minimum)
COPYRIGHT - $155
PATENT SEARCH - $390 (minimum)
INTERNATIONAL SEARCHING

DOCUMENT PREPARATION
(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH - (SEC - 10K’s. ICC, FCC,
COURT RECORDS, CONGRESS.)
APPROVED - Ourservices meet standards set
for us by a D.C. Court of Appeals Commitice.
Over 100 vears total staff experience - not
connected with the Federal Government.
GOVERNMENT LIAISON SERVICES, INC.
3030 Clarendon Blvd., Suite 209
Arlington, VA 22201
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.
TOLL FREE: 800-642-6564
Since 1957

10

11&12

11-14

By NBI, (715) 835-8525
6.5 CLE credits (incl. 1.5 ethics)

Ultimate Jury Guide

Aberdeen (video replay seminar)
By WSBA CLE. (206) 727-8202
6.75 CLE credits

Discovery Motions/Issues

Seattle

By Assoc. Counsel for Accused
(206) 624-8105 ext. 263

I CLE credit

Judge Coughenour’s “Elements

of Trial”

Seattle - 1st of 15 sessions

By UW CLE, (206) 543-0059/
(800) CLE UNIV

CLE credit pending

Restitution & Fines

Seattle

By WACDL, (206) 623-1302
I CLE credit

Advanced Estate Planning
Seattle - 11th, Spokane - 12th
By NBI, (715) 835-8525

7.25 CLE credits (incl. | ethics)

Intellectual Property Certificate

Seattle

By UW CLE, (206) 543-0059/
(800) CLE UNIV

23 CLE credits

Phone: 206-386-7422

& 1ous PLUN. Cowage proetded by

12&19 The Development & Construction

13,18,

19 &

20

13

Spotlight: Personalized Service

!f"{?}[‘)[VL'U][/)]H(]]HQ' our program r__;}".i',n-_:r,}rr/v:r_/_f("\m.-;mf' !iﬂffffig’_l' msurance von get more
than the assurance of some of the best coverage avatlable, backed by Zurich Amervican, ane
of the strongest imsurance groups in the corntry. )

You alse get the experience and expertise of Willis Specialty Progranis, leaders tn this
region’s insurance industy. Service matched with stabilitv to protect your practice

WILLIS SPECIALTY PROGRAMS w

Contact: Spencer Ehrman
800-592-7353 «
4200 Columbia Center, 701 5th Ave. *

e-mail: ehrman_sm@pluminc.com = visit our website: htep://www.plumine.com

A member canepiiyaf the 2 ih=Amiica

Process (Real Estate Professionals)

Seattle - 12th, Spokane - 19th

By WSBA CLE/RPPT Section
(206) 727-8202

6.5 CLE credits

Western Regional Indian Law

Seattle

By UW CLE. (206) 543-0059/
(800) CLE UNIV

CLE credit pending

Chambers & Taylors Seminar

Seattle - 13th, Olympia - 13th, Bell-
ingham - 13th, Port Angeles -
18th, Vancouver - 19th, Spokane -
19th, Yakima - 20th

By WSTLA, (2006) 464-1011

6.5 CLE credits (incl. .5 ethics)

Impact Fees in WA
Seattle

By LSI, (206) 567-4490
7.75 CLE credits

Environmental Claims Handling
Seattle

By NW ECA, (206) 447-7000

7 CLE credits (incl. 1 ethics)

Commercial Law Development

Seattle

By WSBA Business Law
Section, (206) 727-8202

1.25 CLE credits

LAWYERS PROFESSIONAL LIABILITY

ZURICH-AMERICAN

Fax: 206-386-7424
Seartle, WA 98104

September
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18, 20, Valuing Closely Held Businesses
25 & Spokane - 18th, Bellevue - 20th
21 Seattle - 25th, Portland - 27th
By BSA. (206) 223-5400
7.5 CLE credits

19 School Law in WA
Bellevue
By NBI, (715) 835-8525
6.5 CLE credits

19 Construction Law
Seattle
By LSI (206) 621-1938/
(800) 854-0009
12.75 CLE credits

20 Employee Benefits Conference
Seattle
By WSBA CLE/Taxation
Section, (206) 727-8202
7 CLE credits (est.)

20 Wired for Law: Connect Your
Law Practice to the Internet Now
Seattle
By UW CLE, (206) 543-0059
(800) CLE UNIV
6.5 CLE credits (incl. .5 ethics)

20 Labor Law Cert. I
Seattle
By UW CLE (206) 543-0059
(800) CLE UNIV
44 CLE credits for all sessions
(incl. | ethics credit per session)

20 Invest. Issues in Estate Planning
Seattle
By Themis, (206) 783-4014
7 CLE credits pending

20 The Cost of Careless E-Mail
Seattle
By Themis (206) 783-4014
3.75 CLE credits (incl. .75 ethics)

20 Trends in Law Firm Compensa-
tion, Organization & Billing
Seattle
By KCBA (206) 340-2572
6 CLE credits pending

20&21 3rd Ann’l Crim. Justice Inst.
SeaTac
By WSBA CLE/ Criminal Law
Section, (206) 727-8202
10.5 CLE credits. incl. .75 ethics

24 Pretrial Motions Practice
Seattle
Associated Counsel for the
Accused, (206) 624-8105 ext.263
1 CLE credit

The Internet & the Practice of

Intell. Prop. (24th), Environ. Law

(25th), Employ. Law (26th)

Seattle

By UW CLE, (206) 543-0059/
(800) CLE UNIV

24-26

30 Washington Stare Bar News
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TACOMA OFFICE:
1200 First Inter

IC

The Law Firm of

EISENHOWER & CARLSON

is pleased to announce that

ROBERT J. BACKSTEIN

T d By
JAMES J. MASON
formerly with the Tacoma office of Preston Gates & Ellis
have become of counsel to the firm at its Tacoma office
Mr. Backstein and Mr. Mason will continue a general
practice emphasizing municipal, land use, environmental,
and business law

SUSAN MACHLER
formerly with Kargianis Watkins & Marler has joined
the firm as an associate in the Tacoma office
Ms. Machler's practice will emphasize personal injury
and general litigation
SEATTLE OFFICE:

0 Union square

CLE credit pending

Judges Forum ‘96 27
SeaTac -
By Board of Industrial Ins.

Appeals, (309) 676-0400
16 CLE credits (incl. 1.5 ethics)

5
Evaluating & Settling P.I. Cases: J
Demo of a Mediation
Scattle
By WSTLA. (206) 464-1011
CLE credits pending

27-28
Collection Law in WA
Spokane
By Lorman, (715) 833-3940
4 CLE credits
Using Psychology Experts in
Child Custody & Visitation Issues 27.99
Seattle T
By NBI. (715) 835-8525
6.5 CLE credits
Winning the Judges & the Jury 8
Under the New I.C. System -
Seattle
By KCBA. (206) 340-2572
Communication in the Courts
Seattle
By Carl Grant, (206) 364-5289 30

2 CLE credits

3d Ann’l TPCBA Bar Convention
Silverdale
By TPCBA. (206) 627-3883

7 CLE credits (incl. 2 ethics)

WA Judgment Enforcement
Seattle

By PESI. (800) 621-5336

6.5 CLE credits

Moving to Master’s Level

Seattle

By UW CLE, (206) 543-0059
(800) CLE UNIV

14 CLE credits

Trying Cases to Win: Featuring

the Honorable Herbert J. Stern

Secattle & Spokane

By UW CLE. (206) 543-0059/
(800) CLE UNIV

CLE credit pending

24th Ann’l Aviation Law Seminar
Coeur d"Alene. ID

By KCBA, OSB, FAA

9 CLE credits pending

Adoption Practice for Social

Workers

Seattle

By KCBA & KC Adoption
Service, (206) 340-2572

6 CLE credits pending

International Sales Contracts

Seattle

By NSCC & Bogle & Gates PLLC
(206) 527-3705

CLE credits pending
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FOSTER PEPPER & SHEFELMAIN

[s Pleased to Announce
The Expansion of Qur Seattle Office

with the addition of

Wade S. Leathers
Of Counsel
Taxation

(Admitted to practice in [llinois.)
and
Christopher G. Emch
Associate
Litigation
(Washington admission pending. Admitted to

practice in California and the District of Columbia.)

ANCHORAGE = BELLEVUE 5 PORTLAND . SEATTLE

Bob Keolker and Bob Swerk

are pleased to announce that

(though he refused to change his first name)

STEVEN T. RUSSELL

has joined us in the practice of law
There will now be three of us doing
the same old thing at the same old place

in the same old excellent way.

2100 Sedgwick James Building
2101 Fourth Avenue {206) 448.2111
Seattle, WA 98121 FAK: (206) 441-4363

The Patent Law Firm
of

CHRISTENSEN O’'CONNOR
JOHNSON & KINDNESS FLic

is pleased to announce that

John M. Johnson

formerly with
Graybeal Jackson Haley & Johnson
Bellevue, Washington
is Of Counsel with the firm

We continue to practice full service intellectual property
law in all areas of technology and business, including the
fields of patents, trademarks, copyrights, unfair competition
law, licensing and related litigation.

Bruce E. O'Connor
Lee E. Johnson
Gary S. Kindness
James W. Anable
James R. Uhlir
Jerald E. Nagae
Dennis K. Shelton
F. Ross Boundy
Cindy Lang-Caditz
Jeffrey M. Sakoi
Ward Brown
Robert |. Carlson
Marcia S. Kelbon
Paul L. Gardner

Rodney C. Tullett
Steven P. Berreth

Chun M. Ng

Stephen C. Bishop
Maria L. Culic

David A. Lowe

Julie A. Christian
Shaukat A. Karjeker
Lawrence D. Graham
James W. Soong

Diana K. Sheiness, Ph.D.
Gary N. Mager
Lawrence E. Lycke
George E. Renzoni, Ph.D.
Richard T. Black

Roger D. Wylie

Daiva K. Tautvydas
Robert R. Richardson
George S. Farber

Kevan L. Morgan

OF COUNSEL
Thomas D. Theisen
Faye L. Mattson

Michael S. Smith*

1420 Fifth Avenue, Suite 2800 Seattle, WA 98101
Telephone: (206) 682-8100 Fax: (206) 224-0779
COJK Homepage Address: htep://www.cojk.com

#*11.S. Patent Agent
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PROFESSIONALS

Florida Referrals

Sheila Burnstin Cesarano, a
1977 U.W. Law School graduate,
announces her availability for
consultation, association, or
referrals for Florida cases,
including litigation matters. Ms.
Cesarano is a partner in Shutts &
Bowen, a large, well-established,
full-practice firm in Miami, Florida,
with offices throughout the state.

Shutts & Bowen
1500 Miami Center
201 South Biscayne Boulevard
Miami, Florida 33131
Telephone (305) 379-9103
Fax (305) 381-9982

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

Appellate Consultant

Heather Houston
Offering an appellate perspective
on every phase of your case.
Thirteen years’ experience
evaluating, briefing, and arguing
appeals. Former law clerk to
Justice Robert F. Utter.

Gibbs Houston Pauw
1111 Third Avenue #1210
Seattle, WA 98101
(206) 682-1080

Professional Malpractice

Joseph J. Ganz
is available for consultation,
association or referral of
substantial claims of
professional malpractice.

2101 - 4th Ave., Suite 2100
Seattle, WA 98121-2319
Phone: (206) 448-2100
Fax: (206) 441-4363

Malaysia

Dan Wershow is available for
consultation, association
or referral in Malaysian
legal matters.
Fulbright scholar, 1990.

(206) 223-5500

Insurance
Coverage Disputes

Since 1978
John A. (Tony) McHugh
Telephone (206) 624-9100

FAX (206) 464-1496
E-mail: Tonymch @aol.com

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and
2) representation of healthcare

providers in disciplinary matters.

(206) 451-1202, Bellevue

Medical Negligence &
Product Liability

Chemnick, Moen & Greenstreet
is available for referral
or association in plaintiff's
medical negligence and
product liability claims.

The firm's staff includes a nurse-
attorney and a nurse-paralegal.
Patricia K. Greenstreet and Eugene
M. Moen are past chairpersons of
WSTLA’s Medical Negligence
Section. Paul W. Chemnick
organized WSTLA's Product
Liability Section and served as its
first chairperson.

Chemnick, Moen &
Greenstreet
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

Entertainment Law

Neil Sussman is available for
consultation and referral on
entertainment law matters, including
music, film, theater and television.

10727 Interlake Avenue North
Seattle, WA 98133
(206) 363-8070

Agriculture
Consultation, Referrals, Association
Expert Witness
Chapter 12 Bankruptcies
20 years’ experience in ag finance,
production, and technology
Michael R. Mittge
(360) 748-8026
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Insurance
Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co., is
available for consultation, associa-
tion or referral in matters involving
all types of insurance coverage,
as well as arbitration and mediation
in civil, tort and contract litigation.

506 Second Ave., Suite 1613
Seattle, WA 98104
(206) 467-7075
fax (206) 623-1432

ERISA « Employee Benefits

Patricia J. Parks

* Employee Benefit Plans

« ESOPs

* Deferred Compensation Plans
* ERISA Compliance

Over 20 Years of
ERISA Experience

Patricia J. Parks P.S.
1301 Fifth Avenue, Suite 3800
Seattle, WA 98101
(206) 623-7472
fax (206) 623-2327

Bankruptcy

Lisa L. Walterskirchen, Esq.
Law Office of John K. Davis
Sole Practitioners

Available Individually or Jointly
All Aspects of Bankruptcy

(206) 860-6144  Seattle

Lawyer Ethics & Discipline
Former WSBA Chief
Disciplinary Counsel

Leland G. Ripley
First Interstate Center
999 Third Ave., Suite 3330
Seattle, WA 98104-4015
(206) 223-2082
fax (206) 223-1677

announces his availability for
consultation, association or
representation regarding lawyer
ethics issues, defense of
disciplinary grievances, as well as
consultation, association, or expert
testimony regarding claims for
lawyer malpractice.

Calif/Wa Dual-licensed

Michael A. Aronoff
Foshaug, McGoran,
Sawyer & Aronoff, P.S.

Available for referrals, consultation

or association on California matters.

Heavy family law background.
20 years’ experience in California.

(206) 874-0189
fax (206) 874-8005

Labor and Employment
Law

William B. Knowles is available for
consultation, referral and
association in cases involving
employment discrimination,
wrongful termination, wage claims,
unemployment compensation and
federal employee EEOC or Merit
System Protection Board appeals.

(206) 441-7816

Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal-injury lawsuits.

(206) 624-5000

Japan

Karl R. Boetiner,
of the Tokyo law firm,
Ushijima & Associates,
is available for consultation or referral
on Japan business law matters

New Aoyama Bldg.

1-1, Minami-Aoyama 1-chome
Minato-ku, Tokyo 107
Tel. 011-81-3-3470-7000
Fax 011-81-3-3470-7007

Vehicle
Crash-Worthiness

Paul W. Whelan
of the law firm
Schroeter, Goldmark &
Bender, P.S.
is available for association or
referral in cases related to motor
vehicle crash-worthiness,
including cases involving
fuel-system integrity, such as

Chevrolet C/K series pickup trucks.

810 Third Avenue, Suite 500
Seattle, WA 98104
(206) 622-8000

Legal Malpractice

Roger K. Anderson,
former legal malpractice
insurance defense attorney with
Lee, Smart, Cook, Martin and
Patterson, P.S., announces his
availability for association,
consultation or referral of
substantial plaintiff's claims of
legal malpractice

2101 - 4th Ave., Suite 2100
Seattle, WA 98121-2319
(206) 448-2100
fax (206) 441-4363
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Mediation Services

Michael W. Hall announces his
availability for mediations (rights or
interest based), neutral evaluations

or settlement conferences in the
areas of general civil law, including

family law matters.
322 Main St., Edmonds, WA 98020
(206) 771-1240

Dr. John G. Gissberg, J.D.

Certified Fisheries Scientist
Fisheries - Immigration
Washington - Alaska - Japan
Contracts - Consultations

(206) 443-3735

Appeals

“A discourse on argument on an
appeal would come with superior
force from the judge who is in his
judicial person the target and trier of
the argument . . . Supposing fishes
had the gift of speech, who would
listen to a fisherman’s weary dis-
course on fly-casting . . . if the fish
himself could be induced to give his
views on the most effective methods
of approach?” — John W. Davis

Charles K. Wiggins
Former Judge, Court of Appeals
(206) 780-5033

Appeals

Douglass A. North announces
his availability for referral,
consultation or association on
appellate arguments and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

China & Taiwan

Benjamin Dietz is available for
business-related legal matters,
including litigation, contracts and
translation/interpreting.

(206) 682-5828

Gregory L. Samuels
Barrister « Attorney
Practicing law in
Washington & British Columbia
(800) 222-6332

Alaska—Washington
Dual-licensed

Jody P. Brion
Leutwyler, Brion & Associates
Available for referrals, consultation or
association on all Alaska matters.

634 K Street
Anchorage, AK 99501
(907) 272-3325

Need Local Help in Skagit,
Whatcom, Island or
San Juan Counties?

The Mount Vernon office of Lane
Powell Spears Lubersky is a branch
office of a firm of over 270 attorneys

located conveniently to those four

northwest Washington counties.

We are happy to work with you as
co-counsel on appropriate plaintifts’
or defendants’ cases.

Keep us in mind when that case
comes along where the client wants
you to retain control, but you need the
assistance of local counsel.

Lane Powell Spears Lubersky, LLP
Eugene H. Knapp, Jr.
Karen E. Vedder
325 Pine Street Plaza, Suite B
Mount Vernon, WA 98273-3851
Telephone: (360) 336-9595
Facsimile: (360) 336-5845

DSHS Liability
Sexual Abuse Claims

Mick Seidl, counsel for plaintiffs in
Babcock v. State, 116 Wash. 2d
596 (1991), is available for consul-
tation or referrals in sex abuse
cases, including negligence claims
against DSHS and foster homes.

Seidl & Rizzo
Suite 350 Lincoln Place
1620 SW Taylor Street
Portland, Oregon 97205
(503) 229-1819
(503) 229-0360 (fax)

Personal Injury

John Alexander of Adler Giersch, P.S.,
announces his availability for trial of
plaintiff's personal injury lawsuits.
(206) 682-0300

Divorce Representation
for Attorneys

Family Law

Rodney G. Pierce is available
for association and consultation in
all phases of family law matters.

Mr. Pierce’s practice includes
representation of attorneys,
accountants, doctors, engineers,
athletes and other professional
individuals in family law matters.

Pierce Law Offices
800 Fifth Avenue #4200
Seattle, WA 98104
(206) 587-3757
fax (206) 628-0504
pager (206) 361-7777
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CLASSIFIEDS

FoRr SALE/WANTED

Now that yvou can sell your practice,
how much is it worth? A professional
practice valuation is the first step toward
selling all or part of your practice. Prac-
tice Transition Partners, an association
consisting of an attorney, CPA and com-
mercial broker/business consultant, of-
fers practice valuation and other transi-
tion services, including finding and screen-
ing potential buyers, sellers or merger
candidates, structuring and documenting
the sale/purchase transaction and facili-
tating financing. Confidentiality assured
for you and your clients. Practice Transi-
tion Partners: Jaye Lynn Schneider, JD
(206) 822-2353, fax X-1486; Michael P.
Weiss, CPA, CVA (206) 842-6867, lax
(206) 842-4360: William E. Pearsall, PS
(206) 865-9802. fax X-8520. E-mail:
Pearsall @ wolfenet.com

Law books: RWCA — complete cur-
rent set $1.100; Wash App Volumes 35-
37,5200: Wn 2d Volumes 100-114, $25;
call Jack Vincent (360) 385-5584.

Complete and up-to-date Revised
Code of Washington Annotated. Abso-
lutely mintcondition. Mostnever opened.
Candeliver. $1.500.00. Call Marc or Patty
at (503) 627-0420.

For sale: WA Rprts 1stand 2nd (origi-
nal volumes dating to 1880s); WA App.
Rprts (complete through 3/96): $2,000.
ALR 2nd-5th, ALR Fed.. Digests, Later
Case Service: $1,000. Call Paul McCarthy
at 450-7391, leave message.

Executive desk and credenza — beau-
tiful. extra-large desk with unique burl
walnut top and matching L-shaped cre-
denza. Nine locking drawers including
three file. $950. (206) 743-7401.

Library for sale — RCWA: Am. Jur.
2nd; Wash. Ist: Wash. 2nd; Wash. Appel-
late; Wash Digest; Wash. Shepards; Wash.
Practice. All good condition. All current
through 1995. Shelving for same. Lo-
cated in Seattle. Best offer for whole
library or individual sets. Call (206) 284-
0997.

SPACE AVAILABLE

Downtown Seattle office-sharing —
$150 per month. Also, full-time offices
available on 32nd floor, 1001 Fourth
Avenue Plaza. Close tocourts. Furnished/

unfurnished suites. short-/long-term lease.
Receptionist, legal word-processing, tele-
phone answering, fax, law library, legal
messenger and other services. (200) 624-
9188.

Sweeping, unobstructed view of
Olympics and Elliott Bay (First Interstate
Building, 41st Floor) — elegant law of-
fice near courthouse. Reasonable rates
include receptionist, basic messenger ser-
vice, mail delivery, fax, two conference
rooms, law library, fully-equipped
kitchen. For more information, please
call AnnaMarie at (206) 624-9400.

View attorney office — Two Union
Square, 46th Floor. Office for one attor-
ney. Receptionist, conference room,
kitchen, copier, fax, computerized library.
For more information. call Lee at 521-
3890

Downtown Bellevue — 11th Floor,
view office for one attorney and staff.
Completely equipped, including two con-
ference rooms, library, kitchen, fax, and
copier. For more information, call Mollie
at (206) 462-1455.

Downtown Seattle office-sharing.
One office available on 21st floor, 1001
Fourth Avenue Plaza. Share conlerence
room, receptionist, library, photocopier,
fax machine with four other attorneys.
Convenient location; excellent value.
Space for support staff negotiable. Call
Debbie Pejovie (206) 340-4700.

Bellevue (Factoria) office for sole prac-
titioner — good lease, furniture, library,
computers, kitchen, complete. all or part.
Price negotiable, terms available. Owner
retiring. Russ Austin (206) 562-7000.

Sullivan & Curtis Insurance Brokers
— Lease: 1000-1500 foot office space at
Two Union Square. Two-three offices
with private entrance. Available 9/1. Year
lease, but will accept monthly. $1500-
$1800/month. Richard P. Lane (206) 521-
3800.

POSITION AVAILABLE

Washington State Bar News editor:
The Editorial Advisory Board seeks a
WSBA member in good standing for the
part-time contractor position of editor.
Primary duties include: acquisition of ar-
ticles, organization and development of
annual calendar of theme issues, atten-
dance and reporting of Board of Gover-
nors meetings, compiling the digest of
disciplinary action and other official an-
nouncements, composing the table of
contents, coordinating, acquisition of
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manuscripts for the Bar News depart-
ments and columns and overseeing com-
pliance by contributors with publication
deadlines and format requirements for
text, coordinating preparation of editorial
material with the managing editor and
selecting cover art. Collateral duties in-
clude participating in: quarterly meetings
of the Editorial Advisory Board. annual
meetings of national conferences of legal
publishers, and occasional county bar
association meetings by invitation. Edi-
torial experience or training desired. Pay-
ment is commensurate with experience.
Residence in Seattle 18 not necessary.
Submit résumé and writing samples, if
available. to Bar News Editor Search,
500 Westin Building, 2001 Sixth Av-
enue, Seattle, WA 98121-2599. Applica-
tions must be received by not later than
October 30, 1996. For more information,
call the Bar News at (206) 727-8215.

Attorney jobs: indispensable monthly
job-hunting bulletin listing 500-600 cur-
rent jobs (federal/state government,
courts, Capitol Hill, public interest, cor-
porations, associations, law firms, uni-
versities. international organizations,
RFPs) for attorneys at all levels of expe-
rience in Washington DC, nationwide
and overseas. Order: National and Fed-
eral Legal Emplovment Report, 1010 Ver-
mont Avenue NW, #408-WB, Washing-
ton DC 20005. $39-three months, $69-
six months. (800) 296-9611. Visa/MC.

Swinomish Indian Tribe seeks expe-
rienced attorney to join its three attorney
in-house legal department. Requires
Washington State license, minimum three
years’ experience, knowledge of federal
Indian law and strong communication
skills. Tribal office is located across
Swinomish Channel from Town of
LaConner, 60 minutes north of Seattle.
For complete job announcement, please
contact Allan Olson, Tribal Attorney., PO
Box 817, LaConner, WA 98257, (206)
466-7221.

Established ten-attorney law prac-
tice seeks lawyer with minimum seven
vears™ experience in intellectual prop-
erty, preferably transactional, work to
join firm. Located in downtown Seattle
offices, the firm maintains a steady. cor-
porate clientele and frequently provides
litigation services, Attractively appointed
offices, a dynamic group of colleagues,
comfortable work environment, strong
salary base plus shared profit plan, ad-
vancement opportunities. full benefit
package and other professional support
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available to successful applicant. Trans-
ferable existing client base desired. Inter-
ested persons please send résumé, cre-
dentials and writing sample to WSBA
Bar News Box 502, Washington State
Bar Association. 2001 Sixth Avenue. Suite
500, Seattle, WA 98121-2599. All in-
quiries will be maintained instrictestcon-
fidence only.

Litigation attorney wanted — Port-
land management labor and employment
law firm seeks highly motivated litiga-
tionattorney with minimumof two years’
experience and strong academic creden-
tials. Send résumé and references to: Hir-
ing Coordinator. Bullard. Korshoj, Smith
& Jernstedt. 1000 SW Broadway. Suite
1900, Portland, OR 97205. Responses
will remain confidential. Written replies
only please.

Yarmuth Wilsdon PLLC is secking
an attorney with minimum two years’
experience incommercial litigation (pref-
erably with some general business law
background as well). Our firm has five
attorneys, enjoys a collegial and conge-
nial workingenvironment, and is involved
in high-level commercial work. Please
send résumés, including cover letters and
any helpful information. to Richard
Yarmuth, Yarmuth Wilsdon PLLC. 1201
Third Avenue. Suite 3080, Seattle, WA
98101-3000.

Corporate and securities attorney:
small regional law firm seeks attorney to
join expanding Corporate/Securities
Group in its Everett office. A minimum
of three years’ experience in general cor-
porate transactions with an emphasis on
private and public financing is required.
Strong skills in drafting corporate docu-
ments a must. Please send résumé in con-
fidenceto Box F-107, 16212 Bothell Way
SE, Mill Creck. WA 98012.

Four-attorney Bellevue business and
estate planning boutique is looking foran
attorney with an LL.M. in tax or an attor-
ney/CPA. preferably with some existing
client base, committed to a challenging
tax planning practice. No calls please.
Send résumé to Smith & Zuccarini, P.S.,
777 108th Avenue NE, Suite 2250, Belle-
vue, WA 98004.

WILL SEARCH

James Peter Kraft, resided in King
County. Anyone having knowledge of a
will executed by Mr. Kraft. please con-
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tact attorney Bill Hickman at (206) 744-
5058.

Anyone having knowledge of the ex-
istence of a Will for Herbert Kinderman,
please contact L. Paul Alvestad at (206)
627-1181.

SERVICES

Forensic document examiner. Trained
by Secret Service/U.S. Postal Crime Lab
examiners. Court-qualified. Currently the
examiner for the Eugene Police Depart-
ment. Only civil cases accepted. Jim Green
(503) 485-0832.

Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and share
the fee. OTLA member: references avail-
able. Zach Zabinsky, (503) 223-8517.

Legal research is my forte! Contract
attorney performs legal research at UW
Law Library for lawyers anywhere in
Washington State. Will draft trial briefs,
motions, memoranda. Clerked in King
County Superior Court. U.S. Bankruptey
Court. Elizabeth Dash Bottman. (206)
526-5777.

Registered professional land surveyor
with JD and extensive experience as a
consultant and expert witness in bound-
ary disputes. Author of articles and regu-
lar columns in recognized journals and
instructor for land surveyors™ seminars:
active in professional societies. Jerry R.
Broadus. Geometrix Surveying, Inc. (206)
840-5680.

Investigations: quality, efficient in-
vestigations and litigation support. Don’t
settle for mediocre, call experienced pro-
fessionals. (509) 443-9480. Throughout
the Northwest. Offices in Washington
and California. Zeiler & Associates, a
Professional Detective Agency. 24 hours.

Contract attorney: experienced, ac-
complished trial and appellate attorney
available, twelve plus years™ experience.
Litigation and writing emphasized. Rel-
erences: reasonable rates. M. Scott Dutton
(206) 324-2306. fax (206) 324-0435.

Complex litigation in Oregon? We
are an AV law firm and will co-counsel or
pay a contingent referral fee for personal
mjury, commercial litigation, employ-
ment law and civil rights, constitutional
law, or other complex matters. We have
successfully litigated in the U.S. Supreme
Court and in federal and state trial and
appellate courts in several western states.

Call Don S. Willner & Associates (800)
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333-0328 or (503) 228-4000.

Have video camera, will travel. Certi-
ficd legal videographer plus licensed no-
tary public. Legal (ID) a must. Bobby
Ellis (206) 722-3051, pager 559-7435,

Kit's Transcription Services: disso-
lutions. meetings transcribed. audio and
video transcriptions, interrogatories,
depositions. legal briefs, résumés, notary
service. Licensed. reasonable rates, pro-
fessional and dependable. (206) 243-9948.

MISCELLANEOUS

Boyfriend wanted: DWF scarching
for intelligent. playful. handsome, suc-
cessful. spiritual six-foot-plus man. Must
love children. dogs, Bainbridge Island,
good food, wine, intimacy. Possible long-
term relationship. T am 42, attractive,
well-educated, sophisticated and enjoy
life’s many pleasures. Please, no small-
talk! No George Costanzas! (206) 781-
3822,

Orcas Island farmhouse — 30 acres
with marine/island views, meadows.
stream and waterfalls. Fully furnished.
woodstove, sleeps six. Available by week-
end, week or month year-round. From
$700/week. Nosmokers. (206) 781-2715.

Cabo San Lucas — deluxe one bed-
roomcondo on waterfront. Fantastic view.,
pool. fully equipped kitchen., A/C, TV/
VCR, three private balconies overlook-
ing marina, restaurant and bar on pre-
mises, prime location. $125/night (503)
393-3059.

Attorneys wanted: attorneys wanted
fornationwide legal panel fora legal plan
distributed through a major insurance
company. For an information Kit, call
LAWSTAR (800) 529-7377.

Newport, OR — One bedroom cot-
tage overlooking Yaquina Bay. Five min-
utes from Oregon Coast Aquarium,
bayfront, and beaches. $49/night; $294/
week. (514) 265-8553.

LEGAL NOTICES

Notice: anyone with claims against
the estate of the late John Sweet, attorney
at law, in the nature of breach of fiduciary
duty and related to the actions or inac-
tions of John Sweet as personal represen-
tative, trustee or guardian, please contact
Barbara Coster at (206) 587-6556, 801
Second Avenue. Suite 1 104, Seattle, WA
98104,




Breaking news and information compiled by
WSBA Communications staff: Call (206) 727-8203

WSBA On the Move

The WSBA moves to a new location
in November . We have outgrown our
space at the Westin Building in
downtown Seattle and will move just
a couple blocks away to the "Darth
Vader" building (black glass and
funky angles) in the Belltown neigh-
borhood.

As of November our official
address will be:

2101 Fourth Avenue — Fourth Floor,
Seattle, WA 98121-2330.

Most of our phone numbers
remain the same (if it starts with a 727
then it will stay the same; if it starts
with 443 it will change.) We'll publish
the new numbers as soon as we have
them. The main number remains 727-
8200.

- WSBA must move because its 10-
year lease is expiring and the in-
creases in staff due to revisions of the
disciplinary program as well as the
demands of a membership that
increases by 1,000 members each year
has made our present space unwork-
able. The new space allows for growth
over the next 10 years.

Watch this space for the next two
months for updates on the move,
including our construction schedule
and garage sale on old furniture. #

from past president

o ¢ ¢ State Bar Highlights

Dennis Harwick
(left), executive
director of WSBA,
receives the
presidential torch for
the National
Association of Bar
Executives (NABE)

Bruce Hamilton last
month in Orlando.
Harwick will hold the
post for one year.
"My role is to serve
as spokesman for bar

Photo by Jack Young

execs throughout the country, and to provide
leadership for the association in delivering
services to its members,” Harwick explained.
NABE includes executives of national, state,
local and specialty bars. Its role is education,
representation, and professional development

for bar executives. Harwick was a state bar

delegate on the national board for two years
hefore being elected vice president. That post
automatically led to one vear as president-
elect, then president.

Harwick said he saw running for a¢ NABE
post as part of his professional responsibility.
"I did it to repay what this group did for me
when [ started as a bar exec. The benefit to the
WSBA is that it provides the WSBA with access
and influence at the national level...Your calls
get answered."”

Reminder — WSBA Annual Meeting in Seattle Sept. 6

i} on't forget the WSBA Annual Business Meeting and cheap CLE on September 6 at the Seattle
Hilton. Although the CLE has sold out and the awards luncheon will probably be sold out by the
time this issue is published, the business meeting is free and open to everyone. The business
meeting follows the awards luncheon, beginning at approximately 1:15 p.m. Business matters
will concentrate on the passing of the gavel from President Ed Shea to President-elect Tom
Chambers. #
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Dean’s Message to the Bar

by John Clute

As Dean of Gonzaga University School of Law,
I would like to share with the members of the
Washington State Bar Association information
regarding some difficultand troublesome events
that have occurred on our campus — events
which haveboth outraged and saddened our law

school, Gonzaga Univer-

Rainbow over the
Gonzaga campus.
(Photo by John
Redenbaugh)

sity and the greater com-
munity around us.

I speak of a series of
racial harassment letters
that have been sent to Af-
rican-American students
atourlaw school. The first
of the anonymous racial
“hate mail” letters was
sent to four African-
American law students in
the spring of 1995. The
tenor of these letters was
hateful and venomous.
This spring, almost a vear
since theoriginal incident,
identical copies of a new
letter were delivered to
two of our second-year
African-American law
students. These students
were the same who had
been targeted by the letter last spring.

The most recent letter was a cruel and threat-
ening racist’s diatribe directed at three African-
American law students, a respected professor
and his family. The evidence in these cases sug-
gests that the letters were written by one indi-
vidual and that the individual is a law student at
our school, indeed, in the same class as the tar-
geted students. In addition, this year’s letter was
so similar to the letter of last spring that it seems
certain that it was written by the same person.

Despite the ongoing efforts of the FBl and the
local police in Spokane, the perpetrator has not
yet been identified. We are continuing to work
closely with the FBI and the police to identify the
harasser and seek justice for these wrongdoings.
Gonzaga University has offered a $25,000 re-
ward for information leading to the identifica-
tion of the individual. We are also providing
academic and other appropriate assistance to the
targeted students to assure their safety, help
them continue with their legal education, and
counteract the stress and intimidation this un-
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warranted attack has caused. In addition, we
have held and will continue to hold programs
and symposiums on issues relating to diversity,
tolerance and anti-bias. We will also work with
the people of Spokane in eradicating racist atti-
tudes wherever they exist in our community.

Finally, we have taken this opportunity to
examine ourselves and our school, and to ex-
plore ways in which we can make our Gonzaga
environmentmore welcoming toa diverse group
of students and faculty, and less hospitable to
those who choose to express their hatred in such
a cowardly and hurtful fashion. We will not let
the actions of this hate-filled individual deter us
in our goals of diversifying the students, faculty
and staff of our law school.

The preparation and delivery of these “hate-
mail” letters are acts of terrorism that were de-
signed to intimidate, frighten and injure certain
individuals solely on the basis of their race. The
commission of these crimes is unacceptable and
must be stopped.

Thisreprehensible conductis unbefittingany
person who is aspiring to become a lawyer and
enter the legal profession. Our legal system is
based on certain fundamental principles, includ-
ing inherent rights of the individual and the
respect those rights require.

[ know there is little we can do to take away
the pain and hurt that these targeted individuals
have endured. However, as lawyers, we must be
steadfast in our belief that professionalism de-
mands a high level of respect for differences
among people, whether those differences are of
opinion, race, ethnic origin, gender, religion,
sexual orientation or disability. We further must
ensure thatall of our actions and deeds, whether
in our practices or in our lives outside the legal
practice, are directed toward achieving these
beliefs.

[ am grateful to the Washington State Bar
Association Board of Governors and the Law
School Board of Advisors for their respective
resolutions joining us in the condemnation of
these acts. In addition, I am grateful to the other
bar association committees, and minority and
specialty bar associations that have expressed
their concern and volunteered their assistance.
With the support of the barand the legal commu-
nity, we hope to resolve this matter and recom-
mit ourselves to achieving diversity, equality
and tolerance at our law school.
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Recap of Mandatory Continuing Legal Education Requirements

by Scot Stout, MCLE Accreditation Clerk

["’15 the CLE reporting time approaches,
attorneys, particularly those in CLE Reporting
Group 2, need to review their records to ensure
that by December 31, 1996, they will have
accrued 45 CLE credits. For those who desire a
recap, following is a summary of continuing
legal education requirements.

NEW WSBA MEMBERS

1992 Admittees Report this Year
If you were newly admitted to the Bar in

1992, you will need to have accrued a mini-
mum of 45 CLE credits by December 31, 1996.
Two of those 45 credits must be ethics credits.
You will receive a CLE Certification form in
your annual 1997 WSBA Licensing Form
packet in December 1996. It includes detailed
instructions for completing the form in the
packet.

Bar Members admitted after 1992

You are exempt from CLE requirements
for the year you were admitted to the Bar
(from admission date to the end of the calendar
year), as well as the following calendar year.
However, any CLE credits you accrue during
this period following date of admission may be
applied to your first reporting cycle. Your first
three-year reporting cycle will begin following
your period of exemption. For instance, if you
were admitted in 1993, you are exempt from
CLE requirements for the remainder of 1993, as
well as all of 1994. Your first reporting cycle
will be January 1, 1995, through December 31,
1997, and you will need to file your Certifica-
tion by January 31, 1998.

CLE REQUIREMENTS

Number of CLE Credits Required

Admission to Practice Rule 11 (APR 11), as
adopted by the Supreme Court of Washington,
requires that each active member of the WSBA
complete a minimum of 45 credit hours of
approved legal education within a three-year
period. “A credit hour” equals one (1) clock
hour of actual attendance. A maximum of 15
credits may be earned by self-study of ap-
proved audio/videotapes. Beginning this year,
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all members will need to report CLE credits in
the areas of legal ethics, professionalism, or
professional responsibility (see following
section to determine how many ethics credits
you are required to report).

Figuring your Ethics Requirements
During the Phase-in Period

Current Reporting Period
(1994-1996) for Group 2

You are in Group 2 if you were admitted
between the years 1976-1983 or in 1992. If you
are in Group 2, you are required to have
completed a minimum of 2.00 ethics credits
out of the total of 45 required for the reporting
cycle 1994-1996 by December 31, 1996. You will
receive a CLE Certification form enclosed with
vour WSBA Licensing Form packet in Decem-
ber 1996, which you will need to complete and
return by January 31, 1997.

Future Reporting Periods

Reporting Period 1995 - 1997 for Group 3
You are in Group 3 if you were admitted
between the years 1984 through 1990 or in
1993. Group 3 members will be required to
complete a minimum of 4.00 ethics credits out
of 45 by December 31, 1997, for the reporting
period 1995-1997.

Subsequent Reporting Periods
All members will need to report a mini-
mum of 6.00 ethics credits out of the 45 after
the 1995-1997 reporting period. An easy way to
remember is, beginning with 1996, you should
obtain an average of 2.00 ethics credits per

year.

COURSE APPROVAL

To ensure review of a course for CLE pre-
approval, it is important to mail (not fax) a
completed “Form 1” application well in
advance of the program date. Incomplete
forms are returned to the applicant with a
request for additional information. Under most
circumstances, applications are processed in
less than one week. However, some applica-

Continued on page 60

Book Group for
Women Lawyers

LAP invites women lawyers
to participate in an ongoing
monthly book discussion
group. Book selections
examine specific challenges
in one's personal and
professional life; life
enhancement and other
topics chosen by the group.
Meetings are held on the
first Wednesday of each
month from noon fo 1:30
p.m. Fee is S10 per session.
I interested please contact
Jean Johnson, Lawyers'
Assistance Program, (206)
727-8268. Services
provided by LAP are
confidential.
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MCLE — Continued from page 59

tions must be reviewed by the Washington State Board of Continuing
Legal Education which meets bi-monthly. A photocopy will be mailed to
the applicant indicating the action taken. Seminars occurring outside
Washington State may qualify for CLE credit; it is not necessary to
return to Washington State in order to obtain CLE credits. Standards for
approval of CLE credit may be found in APR 11, Regulation 104. If you
know the date, title and sponsor of the course you may contact the
WSBA to find out if a particular course is already accredited.

Reporting CLE Compliance

You must file a CLE Certification by January 31 of the year follow-
ing the close of your individual reporting period. If it is your year to
report compliance, a Certification form is included in your annual
Licensing Packet mailed to members in December. You will need to
report on the Certification form the title of the seminar, the sponsoring
organization, the exact date(s) of the seminar, and the amount of credits
earned. Although a course may be accredited for a maximum number of
hours, only the hours you actually attended qualify for credit and only
those hours should be reported. Detailed instructions to complete the
Certification form are included in your Licensing packet.

Late Filing Fee

To avoid a late filing fee, credits must be acquired by December 31
of the final year in your reporting period. Attorneys who fail to timely
acquire the credits must: (1) pay a special filing fee of $150 for the first
reporting period of non-compliance, and (2) make up the credit defi-
ciency by May 1 of the year following the close of their reporting period.
Attorneys who fail to pay the filing fee and report credit compliance by
May 1 are subject to suspension. The late filing fee increases by $300 for
each consecutive reporting period of non-compliance. For example: You
incur a late filing fee of $150. Three years later, if you fail to timely
comply with CLE requirements again, the late filing fee increases by
$300 to $450.

Carry-over Credits

If an active member completes more than 45
credits during a three-year reporting period, a
maximum of 15 of those excess credits may be
carried forward and applied to the next reporting
period. Of these 15 credits, a maximum of five
audio/video credits may be carried forward to
the subsequent reporting period. Two ethics
credits may be carried forward.

Teaching credit

CLE credit for teaching or participation in a
course can only be earned if the course itself is an
approved CLE activity. Once a program has been
approved for CLE credit, you may claim the
actual preparation time, with a limit of 10 credit
hours of preparation time for each hour of
teaching. For example, if you spent seven hours
preparing for a 45-minute lecture, you may claim
7.00 CLE credits for preparation, plus .75 credit
for the 45-minute lecture, plus the credits for time
spent attending the remainder of the seminar. If
vou spent 12 hours preparing for a 45-minute
lecture, you have a limit of 10 CLE credits you
may claim for preparation, plus the .75 credit for
the 45-minute lecture, plus the credits for time
spent attending the remainder of the seminar.

IMPORTANT
It is the responsibility of the individual
attorney to document CLE attendance. Neither
the Washington State Continuing Legal Educa-
tion Board nor the WSBA records seminar
attendance for the purpose of reporting CLE
compliance.

WSBA CLE Presents Promoting Diversity and Eliminating Bias in the Legal Profession

144

l’ romoting Diversity and Eliminating Bias in
the Legal Profession" will be presented in Seattle on
Sept. 12 by the WSBA CLE Committee and Opportu-
nities for Minorities in the Legal Profession Commit-
tee.

This program has been approved for 6.5 ethics
credit by the Washington State Board of CLE.
Here's your chance to fulfill the new mandatory
CLE ethics requirement, explore the ethical implica-
tions of bias within the legal system, and determine
how to decrease conflicts and improve your
effectiveness within the legal system.

Keynote Speaker Mary Alice Theiler’s remarks
will address "Multi-Cultural Awareness and Diversity
— Keys to Enriching the Legal Profession and the
Conmmunities We Serve.” Ms. Theiler — with the
Seattle firm of Theiler Douglas Drachler & McKee —

is a governor-elect of the WSBA's Board of Gover-
nors, a past president of the Seattle-King County Bar
Association, and recipient of the 1996 Helen M.
Geisness Award.

The featured presenter in the afternoon is
Donna M. Stringer, Ph.D. , president of Executive
Diversity Services, Inc. in Seattle. She will explore
"Diversity and Cross-Cultural Interactions — How to
Decrease Conflicts and Improve Your Effectiveness
within the Legal System.” She is a social psychologist
with nearly 20 years experience as a manager and
teacher and trainer of multi-cultural issues who has
been a featured speaker at many local, state and
national conferences, and has conducted training
programs for more than 30,000 people.

For more information contact Michele Kramer
at the WSBA at (206) 727-8202. #




Maybe It’s Not More Research Time You Need.
Maybe It’s Better Tools.
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