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OPEN AND SHUT CASE.

Open the new 4.0 version of CD Law, and you'll

; e Your complete law library.
discover why the competition wants you to settle . ¥

for their product before you give ours a fair trial. CD Law Databases:
Wit iyt & fiost of T hat s e Supreme Court Decisions from 1920 to
act is, we've added a host of features that are present (Vols. 1-125 Wn.2d)

setting new standards in computer-assisted legal
research for speed, power and ease of use.
For example:

» Court of Appeals Decisions from 1969 to
present (Vols. 1-76 Wn. App.)

, Washington Reports, 1st Series
e The case law and the RCWs are now fully ’ (\2)812_12%1(33()()&?#5}«;)0; thzr&?;y.)

hyperlinked on the same dis¢c — no e , .

more flip-flopping between discs to do * The 1994 Revised Code of Washington
your research. * The 1994 Washington Administrative Code
(current through December 31, 1994)

e Bidirectional proximity searching allows you
. y 5 ’ e Washington State Register

to find what you're looking for regardless of

the order in which your key words appear. * Annual Sessions Laws

¢ Growth Management Hearings Board
Decisions (1992-Present)

o Attorney General Opinions (1949-Present)

o Automatic plurals, tenses and other word
forms let you locate words in any tense.

o Qur multi-level Table of Contents allows

you to browse through the RCW or WAC by * Local Rules of Court (Federal and all
title, chapter, or section — as you would Washington counties)
with a book. * Rules of Court

e Relevance ranking brings the most ¢ Washington State Constitution
probably relevant material to your e Federal Rules of Evidence
immediate attention. e Federal Rules of Civil Procedure

Add the fact that only CD Law is available in e Mandatory Domestic Relations Forms

DOS, Windows and MAC versions — and is priced e The Seattle Municipal Code

over $500 less than the competition — and the

case for CD Law becomes even more compelling. * The Spokatie Municipal Code

e The King County Code
e The Pierce County Code
e The Skagit County Code

More of the Most Current Information

Not only does CD Law offer the most powerful
software of any CD-ROM publication of Washington

law, we also give you more up-to-date information. * The Snohomish County Code
With over 23 databases and access to up-to-the- ® The Yakima County Code
minute Washington Supreme and Appellate Court 1
Slip Opinions and recent 9th circuit decisions via . o
CD Law OnLine — you won't find a more current * Shorelines Hearing Board Decisions
and complete Washington State law library. e Pollution Control Hearing Board Decisions
FREE 30-Day Trial Run ¢ PERC Decisions
If the jury’s still not in, we invite you to weigh More Coming Soon!

the evidence for yourself. Try CD Law for 30 days
with no obligation. We'll provide installation, on-
site training and even supply you with a CD-ROM
drive to use at no extra charge.

Call today at (206) 623-1688. Once you give
us a trial, we're confident the truth will prevail.

CD LAW

Your search is over.

(206)623-1688

CD LAW Federal — CO’HZ’i’I@Q SO0 1000 2nd Avenue, Seattle, WA 98104




For

PROFESSIONAL LIABILITY INSURANCE

Call
HALL-CONWAY-JACKSON, INC.

Formerly Quinan-Pickering, Inc.

« Serving Washington Attorneys Since 1960
* Rated “A” by both A.M. Best & Standard & Poor’s
¢ Premium Savings
« New Expanded Policy Including Unlimited Extended Reporting Option
* Prompt Service
« Limits From $100,000/$300,000 Up to $10,000,000
« Carrier Known for Excellent Claims Service (24 hr response)
« Special Low Rates for Defense Practices
« Can quote from other company’s applications
(Note: not renewal applications)
» Please telephone now for your application and specimen policy

* The company, Coregis Insurance Company, has over 20 years experience

CALL US FOR YOUR COURT BONDS, TOO!
EASY PROCESSING - QUICK TURNAROUND TIME

Ask for Pat Stewart
HALL-CONWAY-JACKSON, INC.

9725 - 3rd NE, Suite #401
P.O. Box 75978
Seattle, Washington 98125
(206) 527-2444
Toll free: 1-800-877-8024
Fax: (206) 525-1316
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IF TIME AND ADVICE IS YOUR STUBK IN TRADE,
YOUR STOCK IS ABOUT TO RISE.

Because you stay at the nerve
center of your practice, you miss
fewer phone calls, answer

Discover how a time-saving
research system can also be a
powerful small practice man-

SHCHIES ey . P
agement tool. o LavozDise  client questions when
You save endless hours N they're asked, and effort-
sequestered in the law li- ; lessly incorporate research
brary because, with wtwge ©© into your briefs and memos.

Michie’s Law On Disc,

you do legal research in your
office, at the courthouse, or
wherever your work takes you.

And now, with Michie’s
Online Connection," it takes
just seconds to find the latest
case law updates in special

Washington Law On Disc coverage: ® Annotated Revised Code of Washington
* Advance Legislative Service material ® Washington Rules of Court Annotated
* Supreme Court of Washington Decisions since 1897 Court of Appeals of

Washington Decisions since 1969.
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LEXIS" libraries.

Michie’s Washington Law On
Disc. It's more than quality
research. For busy practices like
yours, it's quality time.

THE

MICHIE; A

LEXIS-NEXIS

800/356-6548

*Single-user prices plus initial licensing fee, applicable sales tax,
shipping and handling. Other options available. Michie's, Law On
he Michie Open Book and Gavel le ind Online

perties Inc., used

¥ n are trademarks of Reed Elsevier
under license. LEXIS and NEXIS are registered trademarks of Reed

Elsevier Properties Inc., used under license. Copyright 1993 The
Michie Company, a division of Reed Elsevier Inc.



Washington State

Vol. 49 No. 6, June 1995

News

The official publication of the Washington State Bar

ANNUAL FINANCIAL ISSUE
Feature
TRADE SECRETS AND NONCOMPETITION AGREEMENTS: A WASHINGTON LAW PRIMER 33

by Fredrick D. Huebner and Yana D. Koubourlis
In which we discover not detecting the mysteries of these fields can be murder.

Reviews
HANDBOOK ON INSURANCE COVERAGE DISPUTES, 7TH EDITION, reviewed by Tammy L. Lewis 51
LS. REGULATION OF THE INTERNATIONAL SECURITIES MARKETS: A GUIDE 51

FOR DOMESTIC AND FOREIGN ISSUERS AND INTERMEDIARIES, 2D EDITION
reviewed by William G. Philbrick

RECIPROCITY AND RETALIATION IN U.S. TRADE POLICY, reviewed by Kathryn A. Russell 53
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reviewed by Robert C. Cumbow
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A new item for the Bar News. Let us know if you find it useful.

The annual 10-year “usury rate” chart, back by popular demand. 72

ART CREDIT

The Law of Supply and Demand, painted by the late Bothell, Washington, artist M. L. Burns. Watercolor on
paper / 14" x 24,” 1984.

The painting, Burns said, "is a comment on economic law ... When many small farmers populated this area,
there was a demand for goods which was met by many small country stores. As larger conglomerate farms
took over and improved highways and transportation led people to larger metropolitan areas to do their
shopping, the demand for goods at small country stores decreased. When the demand decreased, there was
no longer aneed for the supply, and many stores were forced out of business. In this painting the people have
left and a prairie town has passed into history.”

West Art and the Law. Photo courtesy of West Publishing Corporation, Eagan, Minnesota.
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Smart Solutions”
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WSBA CLE Stands for Answers and Information

“Information was given in digestible pieces.”

Each Year, WSBA CLE Brings You
Nearly 500 Hours of CLE. T year we

are offering over 60 different seminars and taking them to
locations around the state, including Seattle, Olympia,
Wenatchee, Vancouver and Spokane.

“Good cross section of speakers.”

We Work Hard to Earn Your
Praise. We give you a wide range of choices

including employment law, trusts and estates, environmen-
tal law, growth management, litigation, and negotiation.
And unlike other providers, we don’t neglect those
narrower practice areas like infellectual property, interna-
tional business law, health law and antitrust.

Washington State Bar Association
Continuing Legal Education
Call us at 206 727-8202

“I loved attending via telephone conference and
found the program very informative!”

We Hear that from People Whose
Business It Is to Know. Both our registrants

and indexers who review our course books and those of
other CLE providers consistently comment that our books are
the most comprehensive and provide the best analysis.

“Are you offering anything in medical malpractice?”
“What's your latest on lien/claim recovery issues?”

Every Day, WSBA CLE Staff
Answers Your Research
Questions. We answer dozens of calls every day

from attorneys and paralegals looking for a research
lead. With the help of CLEDEX, a comprehensive index
covering hundreds of WSBA CLE course books and those
of other providers, we will help you track down the
elusive reference work... whether or not we published it.

Upcoming Seminars

JUNE

| The Real Property, Probate & Trust Section Midyear
Stevenson — Skamania lodge — 6/2-6/4
10.5 credits $265

1 Employee Handbook Essentials
Seattle - WA State Convention & Trade Cir. — 6/9
3.5 credits $85

[ Current Issues Facing Local Governments
Seattle — Washington Athletic Club — 6/16
6.5 credits $145

Family Law Section Midyear
Spokane — Cavanaugh’s Inn at the Park — 6/23-6/25
14 credits $220

Litigation Section Midyear
Chelan — Campbell’s Resort & Conference Cir. — 6/23-6/24
8 credits $225

JuLY

[ ] The Internet & the Practice of Law
Seattle — Sheraton — 7/7
7 credits $145

How to Develop & Use Convincing Evidence
Seattle — Sheraton - 7/14

Spokane — Cavanaugh’s Inn at the Park -~ 7/21
7.25 credits $145

Sexual Harrassment
Seattle — Sheraton - 7/28
6.25 credits $145

(Verify credit information with brochure or at seminar.)

O U WU VU VU VUV vV VvV VG VG VG VG VGV VG VGVGVY™
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Readers are invited 1o submii letrers of
reasonable lenath to the cditor. They
showld be reped onletterhead and signed.
The editor reseives the right to select
excerprs for publication or edit them as
may be appropriate.

There You Go Again, Ed—
Editor:

Some of your readers may have re-
cently received a fax from Ed Hiskes. an
attorney in Richland. titled “RE: 100%
Increase in WSBA Annual Dues Is Pro-
posed.” You should be alerted that Mr.
Hiskes's fax is false and misleading. The
Washington State Bar and the Board of
Governors have not increased your dues.

1. The Supreme Court approved a rule
(APR 15) which imposes a mandatory
annual fee to support the Client Security
Fund. The Board ol Governors did ree-
ommend adoption of that rule with a $10
fee, but it was submitted to the member-
ship for comment by the Supreme Court.

2. With regard to the Discipline Task
Force report, Mr. Hiskes's statement is
totally false. First of all. the Task Force
“report™ is only that. The Board of Gov-
ernors has taken no action and does not
intend to do so until the entire member-
ship has had an opportunity to review,
comment. suggest and recommend ac-
tion. The entire matter has been referred
to the membership to get just that input.
Second, the recommendations for fund-
ing discipline—and there are several dif-
[erent ones in the report—do not recom-
mend any fees carmarked for discipline
“over and above the current mandatory
dues.” For example, there is one recom-
mendation in the report that the Supreme
Court take over the administration and
funding of the discipline system. That
proposal suggests the Supreme Court
impose fees on the membership ear-
marked fordisciplineupto $115 peryear,
This is nor in addition to your current
WSBA licensing fee. Already about $93
of your licensing fee goes to discipline.
That proposal—il adopted at all—would
increase the amount of current licensing
fees allocated to discipline by a grand
total of $22.

Another proposal from the Task Force
calculates that it all the recommenda-
tions in the report were adopted. they

would approximately double the cost of
discipline to S185 per year total. Again,
this sum is not in addition to your current
licensing fee. Rather, it means that if all
the proposals considered were adopted, it
would take $185 of the current WSBA
licensing fee to pay for them. All of this
presumes the Task Foree report would be
adopted wholesale without the consent of
WSBA members. That's not happening!

Mr. Hiskes s memorandum is false and

designed to mislead the membership on
the eve of another referendum. Such be-
havior should be shown for just what it
is—misleading. false scare tactics.
Your Board of Governors and Exccu-
tive Director Dennis Harwick have not
attempted to avoid the results of the dues
roll-back referendum. Quite to the con-
trary, Dennis Harwick should be hailed
for putting the Bar Associationon a sound
financial footing despite the dues roll-

MEDICAL EVALUATIONS

Internist/Hematologist/Medical Oncologist experienced
in medical legal matters available at an hourly rate for:

¢ Chart Review
¢ Trial Testimony
* Expert Witness

Robert Burdick, M.D.
Polyclinic, 1145 Broadway Ave.
Seattle, WA 98122
(206) 329-1760

Referrals

* Written Evaluations
¢ Independent Medical Evaluations
e Immediate Consultation Available

4
Vv

‘>
VALUATIONS

Call for references and qualifications

APPRAISERS AND VALUATION CONSULTANTS

Adricn E. Gamache. Ph. D.. President
 Valuations of Businesses & Intellectual Property
« Commercial/Industrial Real Estate Appraisal

* Experienced Litigation Support

(206) 621-8488 + (206) 682-1874 FAX

Y8 1041022
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back. It is through his management and
the efforts of his staff—particularly Diane
deRyss und the CLE department—that
¢ have slashed costs. eliminated pro-
erams. surveyed the membership and
addressed their wishes and commands.
and staved well within budget.
Contrary 10 Mr.
croding membership control. your Board.
al least during my tenure of the last three
years, hasconducted asurvey of the mem-
bership and followed the results. Recently,

we voted to submit any questions ol

changes in governance to the member-
ship as a whole fora vote. Programs have
been dramatically cut or eliminated. the
Bar Convention abolished. sections re-
quired to help pay their own way, com-
mittees opened up to the entire member-
ship. and so forth.

Not everyone’s definition of “nones-
sential purposes” forthe spending of funds
is the same. Your Board and the Supreme
Court consider a Client Security Fund
essential. Historically. it was underfunded
and in a budget crunch; money was often
not available. It was deemed wise by the
Court to adopt a rule where the Court
collected the money and set it aside spe-
cifically for that purpose and no other.
rather than have it budgeted as part of the

general Tund subject to the vagaries of

cconomics and emergencies. It was a
commitment to the public.
[ would like to know what nonessential

Hiskes's charges of

spending Mr. Hiskes would like us to
stop. Muybe your favorite program, like
the LAP. CLE, deskbook publishing. or
the Bar News. On the other hand. if Mr.
Hiskes is so bent out of shape about
economic policies, why doesn’t he run
again for the Board that makes those
budgetary decisions?

Get your facts straight, Ed. and be
honest. Nobody is proposing a 100 per-
cent increase in your annual dues.

JAN ERIC PETERSON

Sealttle

(Mr. Peterson represents the Seventh

Congressional Districr on the WSBA
Board of Governors)

... and a Reply
Editor:

Paul Stritmatter [Bar News. May 1995,
p. 29| and Jan Peterson make several
points which deserve a response. Both
gentlemen attack me for suggesting that a
100 pereent increase in annual licensing
fees has been proposed. Unlike Paul. Jan
at least admits that the Task Force report

discusses a mandatory fee assessment of

590, m addition to the $10 for Client
Security.

However, Task Force minutes for Oc-
tober7, 1994, show that Governor Donald
Curran, chair of the Task Force subcom-
mittee dealing with finance, advocated a
much higher number:

VISIONS '=’°‘— NORTHWEST

Your con vement

downtown eye care center

=== Complete Eye Care

® Fye Examinations ® Glaucoma Tests ® Computerized Visual Fields
® Fashion Eyewear Boutique ® Sports Evewear ® Sunglasses

® Contact Lenses — All Tipes ® Emergency Repairs ® Adjustments

® Detection and Treatment of Eve Disease

Dr. David W. Betts

Practice of
Optometry

i,
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Downtown Seattle
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Mr. Curran said that his sub-
commillee advocates for a cap
in the order which would in-
clude an cducated guess as 1o
what the tunding needs will be
over the next three to five years.
He explained that the 1otal re-
sponsibility for annual funding
would be with the Board of Gov-
ernors. The cap of $350 will
guard against the Supreme Court
having to crunch numbers . ..

A $350 assessment on top of current
dues would be a 179 percent increase. If
the current discipline expenditure of $95/
year is subtracted. the figure is 130 per-
cent. Of course. the amount could be
lower. since a cap is not the same thing as
afloor, However. Curran relates the mag-
nitude of the cap to expected funding
needs. Morcover. none of the foregoing
figures take into account possible in-
crease in the Client Security assessment.
which the ABA report suggests should be
in the $25-550 range. During the course
of the Task Force deliberations. the pro-
posed cap rose from S115 to $350 and
was then discarded altogether. This is not
a good trend.

Jan says that the Task Foree's output is
“only™ a report, as if to say that the
approving signatures ol Chiel” Justice
Andersen. WSBA President Paul
Stritmatter and Governor Curran carry
no weight with him. Such disrespect!

Jan talks about getting membership
input, but he never proposes that manda-
tory fees be submitted to a membership
referendum. Membership comment is
OK. but control is not. Paul and Jan
would take away a right which WSBA
members have enjoyed since 1933, i.e.,
the right to control their own association
by means ol democratic referendum,

Paul Stritmatter states:

“The study of ourdiscipline sys-
tem has absolutely nothing to do
with any attempt by the Board
of Governors to circumvent the
dues rollback.”

However, the ABA report says the WSBA
requested a “consultation™ because of
financial concerns. This was done at a
time when Alva Long was already pub-
lishing ads calling for u mandatory refer-
endum concerning any proposed dues
increase (see Bar News. August 1992, p



81). Morcover. the central point of both
the ABA and Task Force reports is that
mandatory assessments against WSBA
members not be subject to membership
referendum,.

Jan and Paul think that WSBA mem-
bers cannot be trusted to manage their
own associations by means of democratic
referendum. 1 think WSBA members can
be trusted.

EDWARD B. HISKES
Pasco

There You Go Again, Joe—
Editor:

The article by attorney Joe Scalone,
“IUs time to open the legal profession,”
lelt out an important point regarding his
employer, the Estate Guarantee Associa-
tion, and mischaracterized the role of the
Attorney General’s office in pursuing liv-
ing trust companies. First, nowhere in the
article 1s mention made that the Attorney
General’s office - Consumer Protection
Division - is currently suing the Estate
Guarantee Association, alleging numer-
ous violations ol RCW 19.86, the Con-
sumer Protection Act. One cause of action
focuses on the activity of the non-lawyer
sales persons, alleging that their activity
is the unauthorized practice of Taw. This is
not the first litigation between our office
and the Estate Guarantee Association’s
owner, Daniel Vargus. Also. the Estate
Guarantee Association has sued the State
in a lawsuit alleging various forms of

tortious conduct.

Second, Mr. Scalone 1s notcorrect when
he states that we do not have jurisdiction
over law-related services. In fact. we have
jurisdiction over the entrepreneurial as-
pects of the law. Also, the unauthorized
practice of law has been found by the
Washington Supreme Court to be a Con-
sumer Protection Act violation.

Finally. the Attorney General’s office
will continue to sue any company en-
gaged in violations of the Consumer Pro-
tection Act. Companies involved in the
sale of hiving trusts frequently generate
complaints with our office for practice
which involve high-pressure sales, de-
ceptive claims and the unauthorized prac-
tice of law. any one of which could be
proved to be a violation of the Act. After

all. our first mission is to protect consum-
ers from unfair and deceptive conduct.

SALLY R. GUSTAFSON

Senior Assistant Attorney General

Chief. Consumer Protection Division

Seattle

Training 21st-century
Lawyers: a Differing View
Editor:

Robert Cumbow’s piece in the March
Bar News on “Educating the 2 I'st-century
Lawyer™ was alarming both in its under-
Iying assumptions and its ultimate con-
clusions.

Mr. Cumbow laments the perversion of

“Constitutional provisions designed to
protect religion from government™ and
neglects to mention the more important
agenda of protecting government from
religion. Many of this nation’s founders
came to this country to escape a religious
hierarchy that had the imprimatur of the
state. When government weighs in on the
side of religion (any religion), irreverence
and blasphemy (read: freedom of speech)
become actions against the state. There is

no better contemporary example than Pa-
Kistan, where the government now
trembles before the “faithful™ and blas-
phemy is punishable by death.

Mr. Cumbow believes that we need a
“value system™
lawyers and 1 am not so sure [ disagree
with him. [ doquestion his suggestion that
law school is the place to obtain a value
system, especially il the process focuses
on “reading and discussing ancient Judeo-
Christian. Islamic and other thought sys-
tems™ or taking courses in “treating cli-
ents like human beings.™

Instead, perhaps law schools could al-
ter their admission policies to insure that
new law students arrive with an intact
value system. This could be accomplished
by raising the minimum age for enroll-
ment to 27, thus ensuring that the incom-
ing student had abandoned, at least for a
time, the discussion of the theory of life
and had entered into the joyous (and frus-
trating and devastating) business of life
itself. Although I would be among the last
to irrefutably link chronological age with
maturity. there does seem to be some
correlation,

to guide our actions as
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[ share his concern that the public holds
us inuniversal ill regard. We are seen not
as cunning like a fox but as sly like a
weasel. We are often the greedy repre-
senting the greedier: if there 1s any unfair-
ness in this view. it is only that we are the
most visible representatives of a society
obsessed with what Virgil called “the
noisy strife of the hell of greed.” What we
have now is a value system based on the
dollar.

The underlying premise ol Mr.
Cumbow’s article is that law adopted (or
should adopt) its value system from reli-
gion. [t seems more logical to assume that
religion is anattempt at the codification of
law. It would be nonsensical to suggest,
for instance, that murder or thievery were
freely endorsed before they were pro-
scribed by the tencommandments. A value
system is nothing more than a device for
choosing the best course of action from a
range ol possibilities. A student who had
some real-world experience would forge
a beliel system that would work in any
venue. Religion may provide the heat for
this forging process; I believe justice would
be better served if law provides the light.

STEVE BURTCHAELL
Yokohama. Japan

Don’t Diss the Jury System
Editor:

Judge David Nichols of Whatcom
County appears to have little use for hung
juries since he suggests that we should
trade the unanimous jury verdict require-
ment for a majority rule in reaching jury
verdicts (CItis time to get rid of peremp-
tory . .. Bar News. April). No doubt an
entirely different view of hung juries was
held by the man whose life was saved hy
ahung jury inawitcherafttrial in Fairfield,
Connecticut, in 1693, The Founding Fa-
thers left us a heritage of unanimous jury
verdicts required for conviction because
history has so often proved lone dissent-
ers, or “outlaw jurors™ as Judge Nichols
calls them, to be right.

There is another reason that unanimous
verdicts are required for conviction, be-
sides the quest for factual certainty. that
goesevendeepertothe true purpose of the
jury system. The jury is a palladium of
liberty that stands between the citizen and
the government and the jury’s duty is to
protect freedom and the Constitution.

There is no more libertarian institution
in all of society than the jury. In every

other forum the rights of the individual
are at the mercy of mob rule. But on the
jury—with the unanimous verdict require-
ment —one man or woman can say “no”
and stop the juggernaut of the State.

In a randomly chosen jury of 12 that is
a fair cross-section of the community,
cach juror will represent about 8% of the
people. This means that before the blunt
and brutal instrument of any criminal law
can be successfully applied by the gov-
ernment with any regularity. that law must
enjoy the support of more than 92% of the
people. The people in general, and mi-
norities in particular, are able to defend
their rights and liberties through a jury
system as the unanimous verdict require-
ment.

The Founders intended that no one
should be stripped of life or liberty by
laws that did not enjoy universal consen-
sus. The society they envisioned was to be
based on freedom. not millions of laws
dictated by hoards of politicians and bu-
reaucrats.

But freedom depends upon the jury
knowing about and following its primary
and paramount duty. And that duty is to

judge the law and to hold all laws invalid
that are in the jury’s np]m(m unjust or
oppressive. The j Jury vote is the only time
acitizen has the opportunity to vote on the
application of a law in real life. All other
votes are for hypotheticals. And jury veto
power over laws is the only practical way
to uphold liberty and the Constitution. As
Jetferson putit, "L consider trial by jury as
the only anchor yet imagined by man by
which a government can be held to the
principles of its constitution™ (Letter to
Thomas Paine, 1789).

Judge Nichols’s proposed instruction
telling the jury to consider nothing but
those facts which the judge has allowed
into evidence leaves out the most impor-
tant element in the entire deliberation
process—ithe juror’s conscience. A far
better instruction would be the words of
John Adams, second president of the
United States and signer of the Declara-
tion of Independence: It is not only his
[the juror’s] right, but his duty . . . to find
the verdict according to his own best
understanding, judgment, and conscience,
though in direct opposition to the direc-
tion of the court™ (1771).
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Astoabolishing peremptory challenges,
this change of Judge Nichols's, standing
alone, would severely cripple the defense
and leave the prosecution free to continue
stacking the jury. Prosecutors. in collu-
sion with judges. routinely— and uncon-
stitutionally—strike off for cause any ju-
ror who expresses dissent about the law at
issue, thus stacking the jury with govern-
ment partisans. Without peremptory chal-
lenges the defense has no way to even
attempt to correct this.

Striking off dissenters is unconstitu-
tional since a jury of one’s peers must
include a fair cross section of dissenters Lo
the law in the community. The fact that
dissenters to the law are routinely struck
oft by lawyers and judges betrays a mis-
conception in the legal community of the
true purpose of the jury system.

Every school child and every judge
should be made to memorize the opening
lines of the classic work “Trial by Jury”

by the abolitionist lawyer Lysander

Spooner. in 1852: “For more than 600
years—that is, since the Magna Carta in
[215—there has been no clearer principle
of English or American constitutional law
than that, in criminal cases, it is not only
the right and duty of juries to judge what
are the facts, what is the law, and what was
the moral intent of the accused: but that it
is also their right, and their primary and
paramount duty, to judge the justice of the
law. and to hold all laws invalid, that are,
in their opinion, unjust or oppressive, and
all persons guiltless in violating, or resist-
ing the execution of, such laws.”
Lysander Spooner understood that it is
not politicians, judges or laws that are
sovereign. It is the people who are sover-
eign. And there is no higher authority than
the people acting through their juries to
judge the law. Our state’s Constitution
bears him witness: “All political power is
inherent in the people . . .” (Article I,
Section [, Washington State Constitution).
TOM STAHL
Ellensburg

Editor:

I read Judge David Nichols’s article
and came to the immediate conclusion
that he is either an ex-prosecutor, an ex-
insurance defense attorney or like a to-
malto that has spoiled on the bench. He
overlooks the conviction of innocent per-
sons by unanimous juries and would make
it easier to convict the innocent. Has his

thinking process been corrupted by years
on the bench? While the struck method
may be a better way to pick a jury and it
incidentally may speed up the system. I do
not agree that it should be used as a way to
bootstrap lowering the standard to con-
vict persons of crimes. This is especially
lrue since we appear to be living in an age

prone to witch hunts and scapegoats.,
EDWARD L. DUNKERLY
Vancouver. WA

Editor:

Ienjoyed Judge David Nichols's article
on doing away with peremptory chal-
lenges and treating jurors with dignity. He
make a lot of good points.

His “simplified” final jury instructions,
however, fall far short of simple. His
instruction on page 21 is 302 words of
largely passive (and thus hard-to-under-
stand) sentences. On the Flesch readabil-
ity scale. it scores at 41.7—somewhat
harderto comprehend than the Wall Street

Jouwrnal and the Harvard Business Re-

view. Surely, these college level instruc-
tions would leave many of the state’s

jurors floundering in confusion. I'd sug-

gest that Judge Nichols (and most other
lawyers inthe state) read Rudolph Flesch’s
book. How to Write Plain English. It can
really help communication between those
of us schooled in gobbledy gook and the
rest of the world.

Below is a rewrite of Judge Nichols’s
instructions in half the words and at an
eighth-grade level—about the same as an
article in Sports Hlustrated. Don’t you
find them easier to understand, too?

You've heard the witnesses
and seenthe evidence. The judge
has explained the issues you
must decide. He has also ex-
plained the law, which you must
accept.

Your duty is to look at all the
evidence before you make up
your minds. You mustdecide on
the relevance, believability and
weight of the evidence in light
of the main issues of the case.

[ suggest that you first select a
chairperson. Then review each
itemof evidence and try to agree
on what actually happened.

Get the opinion of all jurors

Free Trial Run.

It would be easy to make a case for
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Instead, we thought we'd let you be
the judge.

Try CD Law for 30 days with no
obligation. We'll provide free installa-
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drive to use at no extra charge.
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30-day trial, call (206) 623-1638.
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even those who may be shy about
speaking out. Don tallow pushy
jurors to take over the discus-
sions. Listen carefully to every-
one. Don’t be afraid to change
your opinion.

Be sure to ook at the evi-
dence considering all the possi-
bilities. Then base your verdict
only on the evidence. not sym-
pathy, prejudice or anger.

ERIC L. HUTCHINSON
Perspectives ldea Development
4975 N. E. Avalon

Bainbridge Island 98110

Some Further Thoughts on
Tort Reform
Editor:

As the author of several law review
articles on tort reform and comparative
fault in Washington, I write to commend
Stewart A. Estes’s article on the Tort
Reform Act of 1986 in the April Bar
News.

In a few short pages, Mr. Estes con-
cisely and cogently explains the modifi-
cation of joint and several liability in
RCW 4.22.070; summarizes the current
state of the case law on this subject: de-
scribes the arcas of continuing contro-
versy: and provides the reader with cita-
tions to many of the leading cases and
commentaries on this important statute.
(Needless to say, | appreciated the cita-

tion to my own comprehensive study of

the statute inthe University of Puget Sornd
Law Review.)

I would encourage any practitioner con-
fronted with a question of comparative
fault under Washington law to begin with
Mr. Estes’™s excellent primer on the sub-
ject. And. as I have emphasized in my
own writings. Mr. Estes concludes by
reminding us to“review the provisions of
the act with its basic premise in mind—
that defendants will pay only their propor-
tionate shares of fault.”

I write to suggest one substantive cor-
rection. On the question of contribution
among tortfeasors after the Tort Reform
Act, Mr. Estes’s discussion 1s well pre-
sented and largely correct. Because RCW
4.22.070establishes ageneral rule of “sev-
eral only™ or proportionate liability (that
is, that cach defendant is only liable forits
individual proportionate share of the fault),
contribution is of declining importance.
Mr. Estes correctly states that contribu-

tion has continuing vitality only in the
increasingly narrow category of cases in-
volving joint and several liability. such as
cases involving tortfeasors acting in con-
cert or in an agency context (what Mr.
Estes describes as “factual joint and sev-
eral liability ™) and when the statute allows
common law joint and several liability
(primarily the statutory exceptions for
cases involving hazardous waste, speci-
fied business torts, and certain generic
products).

However, RCW 4.22.070(1)(b) also
preserves a species of joint and several
liability among defendants when the plain-
tiff is without fault. In the case of an
innocent plaintift, the defendants against
whom the judgment is entered are jointly
and severally liable for the sum of their
proportionate shares of fault (Mr. Estes
describes this as “procedural joint and
several liability™). This is a limited form
of joint and several liability because 1t is
shared only among those defendants
against whom judgment is entered and
only for the shares of fault allocated to
those defendants. Under the statute, the
jury must also allocate fault to “every
entity” that contributed to the plaintiff’s
harm, including a tortfeasor who 15 not
joined to the lawsuit, is immune [rom
liability. possesses an individual defense,
or is released from the suit.

Thus, for example. i one of multiple
defendants reaches a settlement with a
plaintiff and is released from the lawsuit,
the remaining defendants are not jointly
and severally liable with the released de-
fendant. The Washington Supreme Court
has held that the share of fault allocated to
the settling defendant must be borne by
the plaintiff. Under no circumstances will
the remaining defendants be obliged 1o
pay for the share of the Tault allocated to
an absent entity, so there is no need for. or
right to. contribution from an enjoined or
dismissed tortfeasor.

Nevertheless, Mr. Estes makes an over-
statement in saying that “a right to contri-
bution does not have any application in
procedural joint and several liability
cases.” Contribution remains fully avail-
able among the defendants who are re-
tained in the case and thus subject to joint
and several liability if the plaintifTis found
to be without fault. Thus, while it is cer-
tainly true that the defendants who remain
in the suit for the entry of final judgment
are not liable for any share of fault attrib-
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utable to absent tortfeasors not joined to
or retained in the suit. each defendant is
truly jointly and severally liable for “the
sum of their proportionate shares™ of the
plaintiff"s damages. RCW 4.22.070(1)(b).
As such, the plaintiff may collect any or
all of'the judgment from any single defen-
dant. Any defendant who 1s forced to pay
more than its proportionate share of the
judgment retains a proper contribution
claimagainstevery other defendant against
whom judgment was also entered.

A partial error in this particular, impor-
tant though it may be in certain cases,
cannot detract from the validity of Mr.
Listes’s overall point that contribution has
limited application today. Mr. Estes’s ar-
ticle thoughtfully introduces the reader to
the new world of comparative fault, among
all parties and entities, created by the Tort
Reform Act of 1986.

GREGORY C. SISK
Associate Professor of Law
Drake University

Des Moines, TA

Draconian Times Call for
Draconian Solutions
Editor:

I have founded Washington Lawyers In
Favor of Truth, Justice and the American
Way. We provide free soap boxes for
lawyers with toomuch time on their hands
who don’t feel the real world 1s giving
them the admiration they deserve.

Anyone who opposes the Bar Associa-
tion exacting mandatory tribute from all
its members to subsidize me and my pet
project is against Truth, Justice and the
American Way. and has no place in our
profession. No lawyer can be against
Truth, Justice and the American Way:. so.
therefore, Tamentitled to money for noth-
ing from the government.

Everyone who does not agree with the
Bar Association giving me money so [ can
promote Truth, Justice and the American
Way should be disbarred and have their
names turned over to the FBI and the
House Un-American Activities Commit-
tee.

E. KENNETH SNYDER

Seattle

P.S. By the way, does the LAP have a
program for crackpots?

¢, Have you voted yet?
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covers all aspects of state and federal employment law. Use this guide to
learn about new developments in areas such as OSHA safety standards,
discrimination, employee privacy rights, workers' compensation, and
more. Useful appendices include the Washington Human Rights
Commission regulations; the EEOC guidelines on discrimination and the

ADA,; and the Washington DLI General Safety and Health Regulations.
$89.50. 3rd Edition. Looseleaf. 460 pages. ©1993-1994. ISBN: 0-88063-955-5.
Supplemented as needed. Latest update 10-94/345.

To order or for a complete catalog call today:

1-800-548-4001

Please use code LPADW when phoning in your order.

“ Butterworth
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My CoLLEAGUES SPEAK OuT

One of my important functions as WSBA president
1s to act as spokesperson for the Bar. This month, I am
offering my column space to some of the bar leaders
whose organizations oppose the referendum. Their
eloquent letters to me appear below.

The members of the Elder Law Section
responding to our survey overwhelmingly
oppose the referendum which would limit
the use of WSBA dues. A survey mailed
to the members of the Elder Law Section
received 38 responses; only one supported
the referendum. The number of responses
received represents approximately ten
percent of the members.

On April 14, 1995, the Executive Com-
mittee of the Elder Law Section met and
voted to oppose the Referendum.

The Elder Law Section stands opposed
to the Referendum.

Thank you for the work you have put
into educating the members about this
issue and encouraging groups to become
informed and take a stand. We will be
happy when this is behind us so we can get
on with the work which is our mission.
Perhaps there was some value in this
referendum in that the self-analysis it gen-
erated led to a keener realization that the
WSBA provides valuable support and
service,

JANINE LAWLESS, Chair
Elder Law Section, WSBA

The Whitman County Bar Association
has voted to oppose the referendum to
limit the activities of the WSBA. The
consensus among our membership is that
the Washington State Bar Association is
an outstanding organization that nurtures
and maintains the integrity of our profes-
sion.
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We have a duty to the public to do more
than simply regulate ourselves. The
WSBA’s efforts toward providing pro-
fessional development opportunities, in-
suring access to justice, and improving
Washington’s laws and legal system ben-
efit not only members of the bar but the
general public as well. The WSBA pro-
vides the leadership we need to advance
understanding of our legal system and
improve the delivery of legal services to
the citizens of Washington. Individual
Bar sections provide important opportu-
nities to network and improve our indi-
vidual skills—this is particularly true for
those of us who practice in relatively
isolated areas of the state.

We consider it our duty to our profes-
sion and to the public to defeat the refer-
endum.

DAWN REYNOLDS
President, WCBA

The Executive Committee of the Con-
sumer Protection, Antitrust & Unfair Busi-
ness Practices Section recently voted to
oppose the upcoming referendum to limit
the WSBA’s activities. There was sub-
stantial discussion of the issue at the Ex-
ecutive Committee meeting of April 12. It
was the view of the Committee that there
are many negatives inherent in the pro-
posal but no advantages.

AL VAN KAMPEN

Chair, Consumer Protection.
Antitrust & Unfair Business
Practices Section

June 1995

Ronald M. Gould

This is to confirm that the Minority
Attorney Bar Association of Tacoma is
opposing the referendum limiting the use
of Washington State Bar dues to admis-
sions, discipline and regulation. We be-
lieve that the Bar Association has made
progress in promoting diversity and an
increase in minority attorneys in the law.
We would like to see the efforts continue.

If youshould have any questions, please
feel free to contact me.

JAMES C. BUCKLEY, President
Minority Attorney Bar Association

On Monday, April 10, the Executive
Committee of the General Practice Sec-
tion met by phone to conduct a special
meeting to discuss the pending Referen-
dum. Although no formal poll of our sec-
tion membership has been conducted, the
members of the Executive Committee have
considered the issue and, of course, dis-
cussed the issue with some of the mem-
bers.

The members of the Executive Com-
mittee voted 6 to | in favor of adopting a
resolution opposing the Referendum. Al-
though itisrecognized that there are mem-
bers of the Bar, and of course members of
the General Practice Section, who favor
the Referendum, the overwhelming ma-
jority of our Executive Board believe there
is great benefit derived from the Bar pro-
grams as presently constituted. As gen-
eral practitioners, many of whom practice
in small firms or as solos, we find great
support in the work of the sections; not
only ours, but other sections as well. We



appreciate the CLEs. and the efforts the
bar has made to foster greater profession-
alism among the members of the Bar. Bar
publications. like the various desk books,
are of great assistance (o us.
So, we have voted. as indicated, to
oppose the Referendum.. . .
RICKEY C. KIMBROUGH. Chair

General Practice Section

On April 12, 1995. the Executive Com-
mittee of the Taxation Section of the
Washington State Bar, by telephone con-
ference, unanimously voted torecommend
that the members of the Section vote “no™
on the Bar referendum to limit WSBA
dues to admissions, discipline, and regu-
latory monitoring of CLE or trust ac-
counts.

In the view of the Executive Commit-
tee, passage of the referendum would be
detrimental to the Washington State Bar
Association Taxation Section and the Bar
Association as a whole. We intend to
communicate this position to our Section
members.

We believe the Bar Association pro-
vides a number of valuable services to the
Tax Section which, but for the availability
of those services, would cause the Section
to incur substantial additional expenses.
GARY C. RANDALL, Professor of Law

Chair, Taxation Section

You should already have my fax re-
garding the Resolution that the Chelan-
Douglas County lawyers passed at our
noon meeting on April [, 1995, There
were 40 plus lawyers at the bar meeting
and the vote was unanimous in support of
the Resolution. I realize that the Resolu-
tion does not carry a lot of weight, but you
canuse it however itmay help. I think that
you are going to get a lot of support from
the Chelan-Douglas County attorneys in
support of the State Bar Association as it
NOW eXists.

If I can be of further help. do not hesi-
tate to contact me.

DAVID M. BOHR, President, Chelan-

Douglas County Bar Association

This is to let vou know that the Spokane
County Bar Association Board of Trust-
ees look a position on Thursday., April 20,
1995, to oppose the referendum to restrict
Washington State Bar Association activi-
ties.

The Washington State Bar Association
is free to use the name of the Spokane
County Bar Association in materials list-
ing organizations opposed to the referen-
dum.

PATRICK E. CONNELLY, President,
Spokane County Bar Association

The King County Bar Association
Young Lawyers Division has voted to
take a position opposing the referendum
limiting the use of Washington State Bar
dues to admissions, discipline and regula-
tion. We are especially opposed to this
referendum because it would eliminate
the Washington Young Lawyers Divi-
sion. Please feel free to use our name as a
group opposed to the referendum. T plan
to publish an article in June explaining
our opposition to the referendum.

If you need any further support on this
issue or have any questions please feel
free to call me at 464-7352.

SUSAN M. EDISON, Chair
King County Bar Association
Young Lawyers Division

This 1s to let you know that the King
County Bar Association took a position
on April 5 to oppose the referendum to
restrict Washington State Bar Associa-
tion activities. Therefore, the WSBA can
feel free to use the name of the King
County Bar Association in materials list-
ing organizations opposed to the referen-
dum.

MARY H. WECHSLER, President
King County Bar Association

At our regular meeting today, the
Yakima County Bar Association voted to
oppose the referendum to restrict Wash-
ington State Bar Association activities. |
have enclosed a copy of the resolution we
adopted. You will note that the resolution
also directs the President and the Execu-
tive Board to actively advocate and com-
municate our opposition to the referen-
dum. Therefore, I will be publishing our
position in our newsletter and sending a
copy of our resolution to the county bar
leaders and to the members of our bar.
There are approximately 300 members of
the Yakima County Bar Association.

Please let me know if I can be of further
assistance.

TERESA C. KULIK. President

Yakima County Bar Association

We want to express our gratitude to the
Washington State Bar Association for its
continued support of the Asian Bar Asso-
ciation of Washington and the Asian and
Asian-Americancommunities of this state.
The WSBA has given us an avenue to
voice our concerns for the profession as it
affects the promotion ol attorneys of color
and our communities. We appreciate the
opportunity to collectively address issues
of gender and race bias. With the help of
the WSBA, the quality of our profession
continues Lo improve.

Understandably. we oppose the recent
referendum to reduce the State Bar to a
regulatory agency. If the referendum
passes, organizations like the ABAW will
lose a vital partner in the promotion of
attorneys of color and the elimination of
race and gender bias issues. No other bar
association influences the direction of this
profession in this state more than the
WSBA. No other organization can make
the social changes we need better than the
WSBA.

It is time for us to work together again.
Together we can defeat this referendum.
We will continue to inform our members
of the need to oppose this referendum.

RUSSELL M. AOKI, President

Asian Bar Association of Washington

[also wantto direct your attention
to the Washington State Lawyers
Campaign for Hunger Reliel. Hun-
¢ry and undernourished children start
out life with disadvantages that many
neverovercome. Such need demands
our attention as lawyers working
within a legal system that promotes
social justice and equal opportunity.
Read the Campaign’s insert in this
issue. This nonprofit organization.
staffed mainly by volunteers, has two
objectives: improving the plight of
needy childrenand the elderly chiefly
in Washington, and improving the
image of lawyers in our communi-

ties.
ﬁW

Please help.
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NOW ON CD-ROM!

for DOS & Windows
for only $60 -

The O '§.><.t‘
Ofﬁcial‘

OLIO- _
et Revised Code

Washmgton

As Published by the Statute Law Committee, Office of the Code Reviser

Please send my 1994 RCW on CD-ROM to:

Please mclude $60 + $4.74 tax for each 1994 RCW on CD-ROM

Name

Street Address

City ST yaig

Send your checks to:
Office of the Code Reviser
Subscriptions

PO Box 40552

Olympia, WA 98504-0552
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REGIONALIZATION OF SOME
BAR ACTIVITIES:
A Goob IDEA OR ANOTHER
TRILATERAL CoMMISSION PLOT?

by Dennis P. Harwick
WSBA Executive Director

Last October, WSBA member George
Ricmer (currently general counsel to the
Oregon State Bar) wrote a thoughtful
article in Bar News about “The Cascadia
Law Practice Agency: A Proposal to Im-
prove Lawyer Regulation by the Year
2000.” Mr. Riemer’s article was, in the
tradition of Jonathan Swilt, "a modest
proposal™ to regionalize the practice of
law and the regulation of the legal profes-
S101.

The idea advanced a notch early this
vear when the President of the Oregon
State Bar wrote to the leaders of the other
state bars in the region (Washington, Idaho
and Alaska) to suggest a luncheon at the
Western States Bar Conference. As it
happens, the WSBA did not have any
official representatives at that conference
because of a scheduling conflict with the
February Board of Governors™ meeting.
However, the idea continued to flicker
(with Utah joining in), and that group
proposed a meeting this summer in—of
all places—Seattle. So guess who got to
organize it!

Consequently, on June 19, 1995, a
eroup of bar leaders and executive staff
will be sitting down at a conference room
in the Westin Building (where the WSBA
is housed) to discuss both the concept and
the logistics ol: a) regionalization of the
practice of law, and b) consolidation of
the regulation of the practice of law.

I’d like to hear from WSBA members
what they think about this concept. s it

a good idea because it will recognize the
reality of multi-state practice for those
whao live on the border? Could it simplify
logistical complexities, such as getting
CLE programs approved for credit across
state lines? Or is it an unnecessary expan-
ston of regulatory authority?

As many of you know, I grew up in
Idaho, am a member of the ldaho State
Bar, and practiced law in both Pocatello
and Boise. Believe me. Pocatello lawyers
are suspicious ol Boise regulators, just
the way Spokane, Walla Walla, Wenat-
chee, and Bellingham lawyers are suspi-
cious of Seattle regulators. Is the concept
of a regulator from another state so far
fetched that it isn't worth pursuing? Or
are there some economies of scale that
would serve everyone—urban and rural?

Sinee I have the unique experience ol

being the only person who has actually
been the executive director of more than
one state bar in the Pacific Northwest
(Idaho and Washington), itmight seem as
if I would think this was a “no-brainer.”
but I don’t. My initial thoughts are that
there are some functions that might be a
good test, accreditation of CLE programs

Dennis P. Harwick

being number one on my list. On the other
hand. a unified bar association must have
credibility with its members. Would re-
gionalization of activities detract from
that?

I know that I'm raising more questions
than I'm answering—so let me hear from
you. You can also contact Vicki Toyohara
at the Washington State Minority and
Justice Commission (PO Box 41170,
Olympia, WA 98504-1170), who is serv-
ing as the representative of the WSBA
Board of Governors at this meeting on
June 19.

What do you think? Reinventing gov-
ernment or a one-world plot?
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According to the law of averages ...

You'’re More
Likely Than Ever

To Be Sued For
Malpractice.

If you're accused of malpractice,
protect yourself with the
Washington Lawyers' Professional
Liability Insurance Program ... the
only liability insurance plan
sponsored by The Washington
State Bar Association.

It's designed to protect the needs
of both sole practitioners and law
firms, providing comprehensive
coverage for malpractice claims.

Rates are based on Washington
experience only.

The Lawyers’ Professional Liability
Insurance Program is always there
when you need it.

Underwritten hy:

Reliance
NATIONAL INSURANCE COMPANY

Administered By:

Kirke-Van Orsdel, Incorporated

For more information call:

__ Pam Blake, Account Executive,
P at (206) 224-7411, or

800-366-7411.

002530010202
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by Lindsay T. Thompson, editor, Bar News

Spokane, May 12-13, 1995

Present: The President, President-elect, and Board of Governors,
Also present: Hon. Ted Armbruster (Administrative Law Judges” Asso-
ciation): Rebecca Baker (Legal Foundation of Washington); Thomas
Campbell (Washington Association of Criminal Defense Attorneys/
South King County Bar Association; South King County Bar members
take note, he was at the April meeting in LaConner, too); Susan Edison
(King County Young Lawyers Division); Evelyn Fielding (Government
Lawyers Bar Association); Christine Gregoire (Attorney General of
Washington); Dennis P. Harwick (WSBA Executive Director); Jim
Kaufman (Washington Association of Prosecuting Attorneys); Nancy
Krier (Washington Women Lawyers); J. Richard Manning (King County
Bar Association); Scott Miller (Washington ABA Delegation); Michael
Mitchell (WSBA General Practice Section); Hon. Kathleen O"Connor
(Superior Court Judges' Association); Kit Querna (WSBA Business
Law Section); Hon. John Schultheis (Court of Appeals); Bradford
Steiner (WSBA Young Lawyers Division); Lindsay Thompson (Bar
News editor); and Robert Welden (WSBA General Counsel).

Referendum News: After the Board approved the minutes of the last
meeting, the president gave his report to the Board. He told the Board his
time has been principally occupied by matters connected with the
referendum to restrict the use of WSBA licensing fees. He noted that
every bar association group that had considered the referendum had
voted against it, and passed out an updated list:

Groups Opposing the Referendum: Asian Bar Association; County
Bar Associations of Adams, Benton-Franklin, Chelan-Douglas, Clallam,
East King, Ferry, King, Lincoln, Spokane, Tacoma-Pierce, Thurston,
Yakima, Whatcom and Whitman Counties; Federal Bar Association for
the Western District of Washington; Filipino-American Legal Associa-
tion of Washington; Hispanic Bar Association; King County Young
Lawyers Division; Minority Bar Association of Tacoma; Washington
Defense Trial Lawyers: WSBA Administrative Law, Business Law,
Consumer Protection, Antitrust & Unfair Business Practices, Corporate
Law, Elder Law, Family Law, General Practice, Litigation, Real Prop-
erty, Probate & Trust, and Taxation sections; Washington State Bar
Association Committees on Court Rules and Procedures, and Public
Relations; WSBA Task Force on Governance; WSBA Young Lawyers’
Division; Washington State Trial Lawyers Association; and Washing-
ton Women Lawyers.

Groups Supporting the Referendum: None reported.

Governor Ron Perey told the Board he had been asked by a number
of people what the Board's position is on the referendum. While board
members have been active individually, the Board as a whole has not
taken a position, and Perey felt this needed to be remedied by a
resolution he offered. After some discussion, the Board voted unani-
mously to oppose the referendum. The text of the resolution follows this
report.

The president said he felt efforts by opponents of the referendum were
paying off, but urged opponents not to stop running short of the tape.
“There is greal momentum against the resolution, but we cannot stop
yet,” he added. Ballots were mailed May 15 and are due back June 9.

I’s Official! The Emily Litella Trophy Has Been Retired: Emily,
you'll recall, was the inspired creation of the comedienne Gilda Radner
on “Saturday Night Live.” Appearing on “Weekend Update,” the
show’s news segment, she’d wax eloquent about a slightly misunder-
stood public issue (“What's all this fuss about detaining Russian jew-
elry?”). Corrected by the anchor (“Ah, Emily, it’s Russian Jewry™),
she’d smile sweetly at the camera and utter her catch-phrase: “Never
mind.”

The Board—indeed the entire Bar Association—faced a Genuine
Emily Litella Moment when Dennis Harwick read a letter sent to him
by Ed Hiskes, one of the cosponsors of the referendum and a longtime
critic of WSBA policies and programs. Harwick told the board Hiskes,
author of the May Bar News article “The Reichstag Fire Revisited™—
which accused WSBA leaders of emulating the German Nazi Party and
inventing a fraudulent financial crisis in order to impose a referendum-
proof dues increase by way of a Supreme Court ordered assessment to
cover increased costs of attorney discipline programs—phoned him
earlier in the week. After reading a reply in the May issue called “My
Life As A Nazi Press Flack, And Other Tales.” he experienced an
epiphany of sorts. His letter, the text of which follows this report,
apologizes for the charges he made in his article. “People who have
criticized this article are right: the analogy was unfair and inappropri-
ate. | am sure that everyone who has worked on these projects [the
Client Security Program fund and lawyer discipline system] is sin-
cerely interested in promoting the good of both profession and public.
They deserve our gratitude and my apology . . . Executive Director
Dennis Harwick and the Board of Governors deserve great credit for
improving the quality and efficiency of WSBA management,” he said
in the letter. “Things are better than they used to be.”

Board members expressed gratitude at Hiskes’ gesture. It is worth
noting that at the same time the board was hearing Hiskes’s “Never
Mind” letter nearly 20,000 ballots were sitting in a locked room at the
Bar office to be sent out two days later. All of the information cited in
the letter was available long before the referendum was filed. It would
have been nice if some folks had been paying attention. But here we all
are; ballots have been mailed. Vote yea or nay, but vote. Let’s get this
perpetual guerrilla warfare settled one way or the other.

Wrap-up in Spokane: In other action, the Board acted on a sugges-
tion by Yakima lawyer Blaine Gibson and voted to raise the WSBA
mileage reimbursement rate to 30 cents, the current IRS-recognized
rate. They voted to look into whether CLE regulations need revision in
light of a spate of complaints about accreditation and what critics call
the CLE Board’s generally stroppy attitude. They took note of the
passage of the February bar exam by 407 more people. The overall pass
rate was 8 1.6 percent. In the law school sweeps it was Gonzaga win with
82.5 percent, Seattle University place with 79.4 percent and UW show
with 69.2 percent.

The Board reappointed Doug Ferguson of Everett to a second four-
year term on the Commission on Judicial Conduct, and Access to
Justice Board members Susan Agid, Nancy Isserlis and Mary Alice
Theiler (who drew short terms) to full, three-year assignments. They
approved a motion to create an “emeritus” category of WSBA member-
ship for lawyers who are semiretired but want to do public-service pro
bono work.

Attorney General Christine Gregoire talked with the Board about
legislation and court rule revisions needing to be undertaken to over-
haul the juvenile-justice system, as well as a spate of court challenges
to things like the attorney-client privilege her office is defending.
General Gregoire always has more interesting things to say than there
is room for here, and her assumption of a leadership role—both as the
state’s top elected lawyer and in bringing government lawyers more
into the WSBA fold—deserves great praise.

WSBA legislative liaison John Fattorini reported by phone from
Olympia on the legislative session to date. Members of the Access to
Justice Board and Equal Justice Coalition—Paul Stritmatter, John
McKay, Lauren Moore of LAW Fund and Jim Bamberger of Spokane
Legal Services—gave harrowing reports on the vendetta-driven may-
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hem being worked on legal-service programs at the state and federal
legislatures. Governor Dan Hannula gave an update on the volunteer
efforts to get lawyers involved in stopping youth violence, a priority
of President Ron Gould’s.

Noting. “This is the one time in the year when I get to sit at the big
table with you guys,” WSBA Young Lawyers Division President
Brad Steiner, aided by YLD board members, gave areport on the work
of their division. In a word, it’s all fantastic.

Spokane lawyer Scott Miller told the Board the ABA is reorganiz-
ing itself such that Washington will be pulled out of its Northwest
region and thrown in with a bunch of foreign states back east, and it
will likely lose a seat in the House of Delegates as well. If several
hundred lawyers join the ABA the seat may be saved.

The 1995 Bar Derby and Bottom Fish Rodeo sails from Westport
August 4, Breakfast at 4:30 am., fishing at 6, dinner at 4 at the VFW
Club. It's as much fun as you can have and still be green-faced and
throw up a lot. Call Curtis Janhunen in Aberdeen for the particulars.

RESOLUTION OF THE WSBA BOARD OF GOVERNORS
AGAINST THE REFERENDUM TO LIMIT USE OF BAR DUES

WHEREAS., the Board of Governors of the WSBA has received a
petition for a referendum signed by the required number of active
members of the WSBA, the objective of which is to limit the use of
bar dues for anything other than licensing and disciplinary functions;
and

WHEREAS, the Board of Governors of the WSBA has submitted
a ballot to the active members of the WSBA for the purpose of voting
on that referendum; and

WHEREAS, the Board of Governors of the WSBA, as the duly
elected representatives of the 20,000 members of the WSBA has a

duty to review the referendum, discuss its merits, and advise the
membership of its collective opinion on the wisdom of the referen-
dum; and

WHEREAS, each member of the Board of Governors, and the
President of the WSBA, has read the statements in support of, and in
opposition to, the referendum, and has discussed the referendum with
each other and with lawyers throughout the state; and

WHEREAS, the Board of Governors of the WSBA is aware of no
organization of lawyers who have expressed support for the referen-
dum or its objective; and

WHEREAS, the Board of Governors of the WSBA has received
countless letters and resolutions opposing the referendum from
substantially all erganizations of lawyers in the State of Washington,
and

WHEREAS, the Board of Governors of the WSBA, including its
President, believes that the referendum is unwise and, if passed,
would be adverse to the interests of lawyers and other citizens of the
State of Washington:

NOW THEREFORE, the Board of Governors of the WSBA
unanimously urges all WSBA members to vote “NO" on the referen-
dum ballot.

Dated this 12th day of May, 1995,

s/ Ronald M. Gould, President
Peter Ehrlichman
Vickie K. Norris
Mary E. Fairhurst
West H. Campbell James V. Handmacher
Patricia C. Williams Linda Dunn
Ron Perey

Daniel L. Hannula
Jan Eric Peterson
Steven G. Toole

John Aslin
Clemens H. Barnes
Michael H. Beck
Carolyn Caimns
Patrick J. Donnelly

EMPLOYMENT DISPUTE RESOLUTION PANEL

SPEED e DIGNITY ¢ ECONOMY e PRIVACY

AAA Center for Mediation S
American Arbitration Association g 3
For information please contact Laura Camp at (206) 622-6435 or 1-800-559-3222 B\ &

or e-mail aaaaxnwx(@counsel.com

Frederick T. Rasmussen
Jon Howard Rosen
Lawrence Schwerin
Sylvia Skratek
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LISH WHITSON

Washington State Bar Association

Board of Governors
Tth District

The law firm of HeLserr, FETTERMAN, MARTIN, Tonb & Hokanson is proud to
announce that our partner Lisi WHITSON has been nominated for the 7th District
seat on the Washington State Bar Association Board of Governors.

This is a critical time for the bar. Qur profession is under attack from without and
within, and many fine attorneys are leaving the practice because it is no longer satisfying
orthe rewards are nolonger obvious. We need dedicated and proven leaders such as Lish
on the Board of Governors to help reverse this trend.

Since 1976, Lish has litigated a wide range of civil cases for plaintiffs and defendants
in federal and state courts. In 1993 Lish received the King County Bar Association’s
Pro Bono Service Award for his work on behalf of women with breast cancer.

Lish has a long history of community involvement and currently serves on the
boards of the Downtown Emergency Service Center, serving Seattle’s homeless, and
the Seattle Youth Symphm‘l‘y Orchestra, and is prcsidcnt of Allied Arts of Seattle, He
has served on the board of the Public Defender Association and was a Peace Corps
volunteer in Afghanistan before attending law school.

Lish is equally commirted to his profession. A Fellow of the American Bar
Foundation, he has served on the ABA and King County Young Lawyer Division
Boards and on the boards of the American Judicature Society and the Secattle King
County Bar. He has lectured on all aspects of civil litigation for the WSBA, KCBA and
WSTLA.

“He is a person of great integrity, compas-
sion and ability.” — “MAC” SHELTON

“Lish’s commitment to professionalism and
excellence in the practice of law, as well as
his tireless work in important areas of
social change, such as the right of women
with breast cancer toreceive effective treat-

Please join the distinguished attorneys listed below who have provided wrirten
endorsements for Lish:

Parayil K. Abraham
Sandra C. Adix
Junet Ainsworth
John Alexander
Ronald D. Allen
Thomas 6. Allison
Patricia E. Anderson
Morlin Appelwick
Rick Aramburu
Seth Armstrong
Brodley H. Bagshaw
C William Boiley
Lowrence F. Baker
Hugh Bangasser
Bennie W. Barnes
M. Colleen Barret
W. George Bassett
Julio 1. Baute
Jucquelyn A. Beatty
Polly K. Becker

J. Grahame Bell
Rito L. Bender
George E. Benson
Juhn G. Bergmann
Frederick V. Betts
Teresa Bigelow

M. Wayne Blair
Watson B. Blair
John D. Blankinship
William H. Block
Keith A. Bolton
Michael J. Bond
Horold 6. Booker
Patricia Bostrom
Anita (. Broker
Ronald £. Braley

Jonothan Bridge
Eric Broman

Mike J. Brown
Dovid Bukey
Molly B. Burke
Kenneth C. Burton
Gayle E Bush
Timothy H. Butler
Corolyn Cairns
Scott W. Compbell
Kelly M. Connon
Gregory P. Canova
David Cantu
Shane C. Carew
Poul D. Corey

B. Jeffrey Carl
John M. Cary
Hon. Warren Chan (ret.)
Somual §, Chopin
Ellen Chestnut
Kristine A. Chrey
Robert L Christie
Ted Clellond

W. Scott Clement
William M. Clumpner
Kim Coghlan
David R. Collins
Scott E. Collins
Thomas J. Collins
Dow Constontine
John Potrick Cook
Andy Cooley

Ann G. Copley
Lee Covell
Richord 8. Cowan
Curtis J. Cayne

Timothy W. (ranton
Charles M. Cruikshonk 11
Robert T. Czeisler
Gregory R. Dalluire
John T. Dalton
Peter A. Danelo
Robert K. Dowson
Mork C. Dean
Robert L. Dilufio
Jennifer S. Divine
Craig R. Dodel
Jumes A, Doherty
Jetfrey Downer
Daniel J. Dunne, Jr.
John S. Ebel

John E. Ederer
Arthur R. Eggers
Peter ). Eglick
Sorah B. Eitelbach
Mory Ann Ekman
Lise Ellner
Kimberly Exe
Sidney E. Forcy
Harold Fordal
Leonard Feldmaon
Vernon Finley
Williom P. Fite
William E. Fitzharris
Thomas M. Fitzpatrick
Karl Flaccus
Duncon K. Fobes
John Fox

Som Franklin
Jesse 0. Fronklin IV
Tom Frothingham
(. Jomes Frush

Greg Fuller

Jodie Gohard

Jose E. Gaitan
Rabert N. Gallatly
Daniel Gendara

Ben J. Gantt, Jr.
Moses F. Gorcio
Ronald C Gardner
William A. Garling, Jr,
Douglas Garrou
Anthony J. Gewald
Milton Ghivizzoni
Poul C_ Gibbs
Phillip H. Ginsherg
Richard L. Goff
Steven Goldstein
Stephen H. Goodman
Traci M. Goodwin
William K. Goodwin
Janene Gare

Anne L. Gould
Robert B. Gould
Stephen M. Groham
Megan E. Groves
Marcia M. Greenberg
Philip Grennan
David Gross

Jomes A. Grutz
Mlice F. Gustafson
Murroy B. Gutersan
Lori L Guzzo

Carl H. Hagens
Lowell K. Holverson
Kevin Hanchett
Donald Honford
Richord Hansen

Therese M. Hansen
Nino Hording

Dan P. Horris

John P. Harris
Donald C. Harrison
Tom Haylon

Irene M. Hecht
Williom A, Helsell
Danferd W. Henke
Stephen L. Henley, Sr.
Dovid L. Hennings
John H. Hertog
Mork T. Higgins
Hollis Hill

John K. Hoerster
Russell V. Hokanson
John A. Holmes
Mark G. Honeywell
Michael C. Hoover
Jomes E. Horne
Andrew Hoyol
Fredrick D. Huebner
Creighton 5. Hutchins
Todd Inslee

Hon. Rosemary J. Irvin
Lugy P, Isoki
Robert L. lsrael
Steven ). Jager
Judith D. Jeffers
Kathryn Jenkins
Helen M. Johansen
A. Kyle Johnson
Larry A. Jones
David F. Jurco
Christopher Kone
Kenneth E. Kanev

Croig E. Kasiner
Stuart Kostner
Margo T. Keller
Michael J. Killeen
Andrew J. Kinstler
Jacki L. Kirklin
Rochelle Kleinberg
Joseph L. Koplin
Yuriko Kofani
Yona D. Koubourlis
Ellen Kremer

Jon Kroman

David G. Laidman
Bruce 6. Lamb
David P. Loncaster
Tim Long

Joe Lowrence
Amanda E. Lee
William J. Leedom
Potrick H. LePley
Gary F. Linden
Bob Lipson
Albert G. Lihus
Thomas D. Lotus
Russell C. Love
Osgood S. Lovekin, Jr.
Gary A. Moehara
Melissa Moger
David L. Martin
Deborch L. Martin
Douglos D. McBroom
Lynn R. McDonald
Celeste A. McDonell
Authur D. McGarry
Williom 6. McGillin
John McKay

Morgaret M. McKeown
Donna McHomaro
Pally Mcheill
Donald $. Means
Jonathan P. Meier
Joe Mentor, Jr.
John Merriom
Russell A. Metz

Bert L Metzger, Jr
Michoe! Mines

Peter J. Mintzer
Dovid L. Moe
Richard E. Monroe
Tom Montgomery

J. Sue Morgon
Stephen M. Moriorty
Howard R. Morrill
Loura M. Murphy
James D. Nelson
Williom H. Neukom
George A. Nicoud Il
Ruth Nieksen

Janice Niemi

Phillip D. Nable
Douglass A. North
Rabert Mylandar
Gregory M. 0'Leary
Jan Olson

Patricia E. Okson
Kristen Pugsley Onsoger
Rabert E. Ordal
Douglas N. Owens
Margaret Pageler
Joel R. Paisner
Walter G. Palmer
Lavra Posik

ment, make him an excellent choice for
leadership.” — CAROLYN CAIRNS

Michael A. Patierson
David W. Pavlick
Alan J. Peizer

Louis D. Peterson
Scott A. Peterson
Suson Peterson

John Phillips

John T. Piper

John Q. Powers
Rogan L. Powers
Erik D. Price
Llewielyn G. Pritchord
Constance L. Proctor
Peter 6. Romels

Erik H. Rosmussen
Charles A. Reed
Walter J. Reseburg, Jr.
Allen Ressler

Hon. George H. Revelle
Kerry A. Richards
Roberto N, Riley
Rebecca Ringer

Salie M. Ringold
Mork F. Rising
Richard Robinson
Donald Roistacher
Rhea J. Rolfe
Kotherine Riffle Roper
Michoel H. Rorick
Michoel H. Rosen
Linda M. Roubik
John R, Ruhl
Michael H. Runyan
Steven I. Russell
Jerret £ Sale

Steven J. Samario

Aldo A. Semboni
Mike T. Sanders
Terence Savery
Brodley P. Scarp
Reed P. Schiffermon
Juckson Schmidt
Serena Schourup
Michael P. Scruggs
Paul F. Seligmann
Deborah Senn
Cashton L. Sessler
Larry Setchell
Bradley S. Shannon
1. Peter Shapiro
Sean Sheehan

David “Moc” Shelton
(raig Shrontz
Dolores Sibonga

Ray Siderius

Poul Sikora
Lowrence D. Silvernale
Richard M. Slagle
Pauline V. Smetka
Charles L. Smith
Dennis Smith

E. Kenneth Snyder
Sidney R. Snyder, Jr.
David Soderland
Shannon Sperry
Richard E. Spoonemore
Lynn B. Squires

Bob C. Sterbank
Kevin L Stock
Jomes L. Strichartz
Jock G. Strother
David Strout

Donald D. Stuart
Robert M. Sulkin
William H. Taylor
Jerry E. Thonn

Britt L. Tinglum
Christopher Tompkins
Russell F. Tousley
Gary A. Traboksi
Jomes A. Tupper, Jr.
Howard Tuttle

Koren J. Vanderloan
John C Versnel lIl
June J. Voget
Patricio H. Wagner
Scott C. Wakefield
Burton . Weldo
Michael C. Wolter
Lindo D. Walton
Martha Walton
Dexter A. Woshburn
Koren Southworth Weaver
Bert H. Weinrich
Christapher B. Wells
Livingston Wernecke
John K. Wheeler
Cynthia B. Whitoker
David Paul Williams
Scott M. Williomsan
Bruce Winchell
Jomes H. Wishaar
Benson D. Wang
Joel Wright

Sung Yang

Richard C. Yormuth
Finley Young

John R. Zeldenrust
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RE: APOLOGY CONCERNING “REICHSTAGFIRE™ ARTICLE

In an article | wrote for the May Bar News | drew an analogy between
the Reichstag Fire incident and proposed mandatory assessments for the
WSBA Client Security Fund and lawyer discipline system. People who
have criticized this article are right: the analogy was unfuir and inappro-
priate. 1 am sure that everyone who has worked on these projects is
sincerely interested in promoting the good of both profession and public.
They deserve our gratitude and my apology.

Although it was not apparent, my rhetoric was inflamed not by a
perception that the WSBA is bad, but rather by a conviction that the
WSBA has made progress that we should strive to preserve. In recent
years, the WSBA has responded to membership wishes by curtailing
expensive conventions; opening financial records; and applying the Open
Public Meetings and Public Records Acts to itself. Moreover, Executive
Director Harwick and the Board of Governors deserve great credit for
improving the quality and efficiency of WSBA management. Things are
better than they used to be.

My concern is that the membership referendum, which has played arole
in motivating recent reforms, is endangered by the concept of mandatory
fees imposed by court rule or court order. However, rhetorical excess
presents dangers as well: dangers which 1 shall henceforth endeavor to
minimize.

My writings concerning the “Joint Task Force Report on Discipline”
have been criticized. sometimes fairly, in various forums. With the
feedback I have received from WSBA officials and others, I can now sum
things up with improved precision: Everyone agrees that the Task Force
has proposed a mandatory assessment for discipline. The Task Force
report will be considered by the Board of Governors at a later time. Task
Force minutes discuss various “caps” that could be placed on the manda-
tory fee. Two numbers mentioned are $115 and 5350 annually. The final
report omits any number, but states that there should be a “predetermined”

cap, to be determined. by the Supreme Court (a point which I definitely
missed). Dennis Harwick submitted an estimate for an expanded disci-
pline system at $187 per member per year, although it could be less if all
suggested expansions are not implemented. The amount of the mandatory
fee depends upon the “cap” eventually arrived at. the per member budgel.
and the extent to which annual dues money. as opposed to mandatory fee
revenue, is allocated to discipline. Currently, about $95 per year per
member is allocated to discipline from annual dues. Everyone agrees that
the Task Force report proposes a mandatory discipline fee that will not be
subject to membership referendum. Personally, [ assumed that the Task
Force report, signed by the Chief Justice and the WSBA President, would
get a rubber stamp from the Board. However, Governor Jan Peterson
assures me that this will not be so.

The APR 15 Client Security assessment, as distinguished from the
discipline assessment, has been endorsed by the Board for this fiscal year
and forwarded to the Supreme Court for approval. Having been endorsed
by the Board, I assumed that this assessment would also be a matter of
course. However, WSBA General Counsel requests that 1 point out that
approval has not yet happened. [ hereby do so. WSBA President Ronald
Gould, in a special letter to all WSBA members, rightly points out that the
WSBA Board of Governors has not proposed any increase in bar dues.
Thus, to the extent my writings have inappropriately and unfairly failed
to distinguish between the concepts of mandatory fees versus annual dues,
I must also apologize for that.

My thanks go out to WSBA olficials and others who have provided
more precise information concerning mandatory fees. I hope that the
foregoing clarifications will remove any misunderstandings resulting
from my earlier discussions of this subject.

Sincerely,
Edward V. Hiskes

CONSUMER PRICE INDEXES - PACIFIC CITIES AND U. S. CITY AVERAGE 1994

ALL ITEMS INDEXES (1982-84=100 unless otherwise noted)
MARCH 1993

ALL URBAN CONSUMERS

MONTHLY DATA PERCENT CHANGE

Year
INDEXES ending
MAR FEB MAR. FEB
1994 1993 1995 1995
U. S. City Average............ 147.2 1509 1514 29
(1967=100) 4411 4520 453.5 =
Los Angeles-Anaheim-Riverside 1325 154.5 154.6 1.5
ARV 7,3 01 ) FHm—— 450.5 456.5 4356.9 .
Suan Francisco-Oukland-San Jose  148.2 150.5 1511 21
(T YL ) —— 435.5 462.7 4644 -
WESL i crnissioniens 149.0 1524 1528 28
(Dec. 1977 = 100) ....... 240.8 246.3 247.0 -
West- A 150.5 153.1 153.6 2.1
(Dec. 18 2455 2497 2504 -
West - C o 148.7 153.1 153.2 4.6
(Dec. 1977 = 100) ....... 2306 240.5 240.7

URBAN WAGE EARNERS AND CLERICAL WORKERS
PERCENT CHANGE

1 Month Year IMonth
ending | INDEXES ending ending
MAR. | MAR FEB MAR FEB MAR MAR
1993 | 1994 1993 1993 1993 1993 1993
0.3 1444 1483 148.7 30 30 0.3

| 4302 4417 a0 - i :
01 ] 1470 149.2 149.3 L.b 1.6 0.1
- | 1344 1409 4413 - .
0.4 145.6 148.3 149.9 23 23 04

| 4434 4516 4535
0.3 : 1459 149.4 149.8 28 2.7 0.3
- 2348 240.4 2411 : : .
03 | 59 w87 191 23 33 0.3
. | 262 240.7 2414 - < :
0.1 146.3 152.2 152.2 4.7 40 00

: 2256 2347 21347

Size classes: A = 1.250.000 and over, B = Not available for West, C = 30,000 to 330.000. D = Not available for West.
Release date April 12, 1995, For more information, call (415) 744-6600. CPI 24-hour hotline numbers for the Pacific cities are as follows:

Anchorage (907) 271-2770 Lost Angeles (213) 252-7528 San Diego (619) 557-6538 San Jose  (408) 291-7012
Honolulu (808) 541-2808 Portland (503) 231-2045 San Francisco (415) 744-6603 Seattle (206) 553-0645
To speak personally to a Bureau of Labor Statistics representative, call the San Francisco office at (415) 744-6600.
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Notices of Interest to Bar Members

WSBA Disciplinary Notices

Reprimanded: Seattle lawyer Mickey
Magness (WSBA #19542, admitted
1990) was ordered reprimanded pursuant
to a stipulation to discipline approved by
the Disciplinary Board of March 17, 1995.
Magness shared attorney fees with a non-
lawyer in violation of Rule of Profes-
sional Conduct (RPC) 5.4(a), assisted the
nonlawyer in the unauthorized practice
of law in violation of RPC 5.5(b), and
practiced law with a corporation owned
by a nonlawyer, in violation of RPC
5.4(d)(1).

From July 1990 until March 1992,
Magness worked with a law office owned
and operated by a person who was not an
attorney. Magness handled personal-in-
jury cases for the office. For each case
that settled, Magness gave the office 70
percent of her attorney fees. When she
first started working with the law office,
Magness believed these payments were
in exchange for office space and secre-
tarial services, but she later realized the
arrangement involved the improper shar-
ing of fees.

Magness’s name was on the office sta-
tionery and on the door to the office. The
nonlawyer owner’s name was not. When
a new client came to the office, the non-
lawyer would meet with the client and
prepare a letter of representation with
Magness’s name. Magness did not al-
ways meet the client in person. The non-
lawyer negotiated settlements for clients,
drafted legal documents, and in other
ways engaged in the practice of law with-
out supervision by Magness or another
attorney.

Magness believed the nonlawyer owner
was an attorney until 1991, when she
overheard the owner tell a client that she
was not an attorney. Magness continued
to work at the office for over a year after
learning that the owner was not an attor-
ney. Magness denies knowing that the
owner was engaged in the practice of law
until shortly before Magness stopped
working at the office. By lending her
name to the owner’s business and work-
ing for the owner, Magness assisted the
owner in the unauthorized practice of
law.

In June 1992, Magness reported the
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conduct summarized above to the Bar
Association because of blackmail threats.

Commission on Judicial
Conduct Notice

Stipulation and Order of Closure: By
stipulation and order filed April 7, 1995,
the Commission on Judicial Conduct and
Hon. Carmel C. Mackin, Mason County
District Court Commissioner, stipulated
that at all relevant times she was serving
as Mason County District Court Com-
missioner or pro tem District Court judge.
She now serves in neither capacity.

On January 23, 1994, Commissioner
Mackin was arrested for driving under
the influence of intoxicating liquor. On
February 1, 1995, she was found guilty of
the charge of driving while intoxicated,
and has given notice of intent to appeal
that conviction.

On March 31. 1994, Mackin was ar-
rested a second time for driving while
intoxicated and pled not guilty. Trial of
that matter is pending in Thurston County
District Court.

A hearing before the Commission was
scheduled for February 24, 1995. Mackin
stipulated that the conduct she is accused
of violates Canons I and II{A) of the Code
of Judicial Conduct. She stipulates that
the Commission could find violations of
Canons [ and [I{A) and impose disciplin-
ary sanctions upon her.

Mackinagreed to neither seek nor serve
in any judicial office in Washington un-
less and until she has completed an alco-
hol evaluation and has received the prior
approval of the Commission on Judicial
Conduct. In exchange for this agreement
and stipulation, the Commission agreed
to accept the agreement and stipulation
and close the investigation and proceed-
ing without a hearing.

The Commission was represented by
Brown Lewis Janhunen & Spencer. and
Curtis M. Janhunen. Mackin was repre-
sented by McCluskey, Sells, Ryan,
Uptegraft & Decker. and James K. Sells.
In Re the Matter of Hon. Carmel C.
Mackin, Commissioner, Mason County
District Court, Cause No. 94-1677.
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Public Notices
Attorney General’s Opinions:

I Salary-Compensation-Colleges
and Universities-State Budget-Whether
Increased Vacation Leave Amounts To
Increased Salary: A college may increase
the vacation leave of its employees with-
out increasing their “salaries™ for pur-
poses of interpreting salary increase lim-
its contained in the 1993-95 state operat-
ing budget. Maureen Hart, Senior Assis-
tant Attorney General, is author of the
opinion, Cite as AGO 1995 No. 2, Febru-
ary 24, 1995.

II.  Schools-Districts-Students-Re-
ligion-Use of School Districts’ Facili-
ties By Student Groups for Religious
Purposes: The state constitution does not
prohibit schools from adopting a “limited
open forum™ policy for student organiza-
tions making use of school districts” fa-
cilities, even where federal law requires
that equal access be granted to student
groups for religious purposes, so long as
it is clear that the school district main-
tains a neutral position on religious mat-
ters.

A school district may recognize stu-
dent groups engaged in religious activity
and grant such groups access to school
time and space on the same basis offered
to other student organizations, so long as
the district grants equal access to all points
of view and neither endorses nor opposes
the activities of any particular group.
James K. Pharris, Senior Assistant Attor-
ney General, is author of the opinion. Cite
as AGO 1995 No. 3, March 23, 1995.

HI.  Municipal Judges-Cities-Elec-
tions-Offices and Officers-Statutory In-
terpretation-Effective Date of Amend-
ment Making Certain Municipal Court
Judgeships Elective: RCW 3.50.055,
enacted in 1993 but effective January 1,
1995, requires certain municipal court
judgeships to be filled by election as
vacancies occur after January 1, 1995:
that is, and new judgeships created or
vacancies occurring in existing positions
(if they are covered by RCW 3.50.055)
must be filled by election for the remain-
der of the current term. while duly ap-
pointed judges serving terms scheduled
to end on January 1,1998 may complete
their current terms, but their successors



will be chosen by election.

RCW 3.50.055 was not intended to
change the term for which municipal court
judges service; pursuant to RCW 3.50.040
and 3.50.050., all municipal court judges
serve four-years terms beginning on Janu-
ary 1, 1986, and every four years thereaf-
ter. James K. Pharris, Senior Assistant
Attorney General, is author of the opin-
ion. Cite as AGO 1995 No. 4, March 31,
1995.

IV. Taxation-Property-Valuation-
Constitutional Requirements On Impo-
sition of Ad Valorem Property Tax: Ar-
ticle & of the Washington State Consti-
tution does not require that property sub-
ject to ad valorem property tax be as-
sesses at 100 percent of true and fair
value.

The State Constitution imposes three
requirements on the assessment of prop-
erty subject to ad valorem property tax:
(1) any tax must be uniform as to any
class of property within the territorial
limits of the authority levying the tax; (2)
the valuation system must be adminis-
tered in a systematic. nondiscriminatory
manner: and (3) the aggregate of all taxes
levied upon real and personal property by
the state and all taxing districts must not,
in any year, exceed one percent of true
and fair value of each property. William
B. Collins, Senior Assistant Attorney
General, is author of the opinion. Cite as
AGO 1995 No. 5, April 11, 1995.

Felony Judgment and Sentencing Form
Available on Disk:

Bradley J. Hillis, legal analyst in the
Office of the Administrator for the Courts,
has advised that the felony judgment and
sentencing form has become available on
computer disc in a variety of word pro-
cessing formats. Created in WordPerfect
6.0, the form works best in that version of
that software. It has been translated into
WordPerfect 5.1 and 6.0, which have the
ability to include tables, as well as
WordPerfect 5.0 and 4.2, which do not.
The translation across software is not
perfect, and office staffs will likely have
to do some cleanup of hidden codes em-
bedded in the document and controlling
paragraph indents, margins, line spacing
and the like.

“Individual counties may develop spe-
cial macros to increase efficiency incom-

pleting the forms, for example, by merg-
ing the defendant’s name and identifica-
tion date into the form,” Hillis reports. ©'1
would certainly like to receive a copy of
any such programs so that | can make
them available to other offices. I would
also appreciate receiving conunents on
improvements to formatting the form to
make it work better on personal comput-
ers.”

An Apple Macintosh version of the
form on diskette is also available on re-
quest. Hillis may be contacted at The
Office of the Administrator for the Courts.
P.O. Box 41770, Olympia, Washington
98504-1170, (360) 357-2128. The OAC
forms line 1s at (360) 705-5328. Indi-
vidual criminal defense attorneys may
obtain a copy of the form from their local
public  defender  organization,
prosecutor’s office, or the forms line.
There is no charge.

George Mason Independent Law Re-
view Article Solicitation:

The George Mason Independent Law
Review accepts articles throughout the
year, and invites any interested authors to
submit manuscripts. It publishes high-
quality, scholarly articles written by
judges, attorneys and law professors, as
well as the most outstanding articles writ-
ten by its student members. The Review
is published twice a year plus occasional
additional symposium issues devoted to
specific legal topics. It is available on
both Lexis and Westlaw. Hard-copy cir-
culation includes many courts, including
the US Supreme Court, all US Courts of
Appeal, U.S. District Courts in the Third,
Fourth, Sixth and D.C. Circuits and the
courts of appeal and supreme courts of
Virginia, West Virginia, Maryland and
Delaware.

Inre RCW 19.52.120(1): Legal Interest
Rate (“Usury Rate”):

The average coupon equivalent yield
from the first auction of 26-week treasury
bills in May 1995 is 6.12 percent. The
maximum allowable interest rate per-
missible for June 1995 is therefore 12
percent.

Compilations of the average coupon
equivalent yields from past auctions of
26-week treasury bills and a past maxi-
mum interest rates of the past ten years
appear on page 72 of this issue.

LAW QFFICE AUTOMATION

13 YEARS
EXPERIENCE
HELPING THE

SMALLER

LAW FIRM

Networks
Yoice Recognition
CD-ROM Technology
Docketing
Billing
Accounting
Case Management
Computer Faxing
Troubleshooting

CALL FOR
MORE INFORMATION

or our

FREE Newsletter

Steiner & Associates, Inc.
10777 Main Street, Suite 303
m Bellevue, WA 98004

(206) 453-5555
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June 1995

1-2  Seattle: High-stakes Negotia-
tions. Sponsored by UW CLE.

2-4 Stevenson: Real Property,
Probate & Trust Midyear. Sponsored by
WSBA CLE/WSBA Real Property, Pro-
bate & Trust Section.

3-4 Bellevue Litigation and Tes-
timony. Sponsored by WA Sex Offense
Specialists & the Seattle Forensic Insti-

tute. Contact: Sandra Gibbs, (206) 565-
8022.

8-9 Secattle: 28th Annual Pacific
Coast Labor Law Conference. Sponsored
hy KCBA/UW CLE.

9 Deadlineforfiling resolutions
to be presented at the WSBA Annual
Meeting, September 8, 1995. See details
in “Digest,” page 52, May 95 Bar News.

9 Secattle: How to Draft & De-

GET THE PROFESSIONAL EDGE AT UW CLE

June Programs

DATE:
TITLE:
LOCATION:
INFO:

DATE:
ITTLE:
LOCATION:
INFO:

DATE:
[ E:
LOCATION:
INFO:

DATE:
ITLE:
LOCATION:
INFO:

DATE:
TITLE:
LOCATION:
INFO:

DATE:
TITLE:
LOCATION:
INFO:

June 8-9, 1995

28th Annual Pacific Coast Labor Law Conference

Washington State Convention and Trade Center, Seattle

Sponsored by the KCBA and UW CLE. Two day program 8:15a m. - 5:00 p m.
both days. Registration fee: $290.

June 30, 1995

Law and the Changing Health Care Environment

Washington Athletic Club, Seattle

Sponsored by UW CLE. One day program 8:00a.m. - 5:00 p.m. Registration fee:
$165 by June 16; $195 after June 16.

July Programs
July 11-12, 1995
Law of the Sea
University of Washington School of Law, Seattle
Sponsored by UW CLE. One and one-half day program 8:00 a.m. - 5:30 p.m.
July 11; 8:00 a.m. - 12:00 p.m July 12. Preregistration fee: $199 by July 27; $249
after June 27, $129 for new attorneys (registration by June 27 on space available
basis, admitted to the Washington State Bar after January 1, 1992).
10.50 CLE credits pending.

July 26, 1995

Effective Law Firm Leadership for the '90's

University of Washington School of Law, Seattle Sponsored by UW CLE,
Registration fee: $165 by July 14; $195 after July 14. $99 for new attorneys
(registration by July 14; on space available basis; admitted to the Washington
State Bar after January 1, 1992).

July 27-28, 1995

More for Less: Legal Computing & Communications

Washington State Convention and Trade Center, Seattle

Sponsored by UW CLE. Two-day program 8:00 a.m. - 5:00 p.m. both days.
Registration fee both days: $295 by July 17; $345 after July 17; $139 for new
attorneys (registration by July 17 on space available basis, admitted to the
Washington State Bar after January 1, 1992. Either day: $165 by July 17; $195
after July 17; $99 for new attorneys (registration by July 17 on space available
basis, admitted to the Washington State Bar after January 1, 1992).

August Programs

August 14-16, 1995

DUI Defense Skills Certificate Program

University of Washington School of Law, Seattle Sponsored by UW CLE.
Three-day program 8:00a.m. - 5:00 p.m. each day. Registration fee: $550 by July
28; $625 after July 28; $450 for new attorneys (registration by July 28; on space
available basis; admitted to the Washington State Bar after January 1, 1992).

In Seattle, 543-0039, or toll free 1-800-CLE-UNIV
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fend Emplovee Handbooks. Sponsored
by WSBA CLE.

9 Seattle: Tom Chambers Le-
gal Update for the General Practitioner.
Also presented June 12 in Vancouver,
June 14 in Port Angeles and June 21 in
Spokane. Sponsored by WSTLA.

9 Criminal Law Update. Spon-
sored by SCBA.

9 Spokane: SCBA Annual
Meeting

15 Deadline for August 1995 Bar
News copy.

16 Seattle: Current Issues Fac-
ing Local Governments. Sponsored by
WSBA Administrative Law Section/
WSBA CLE.

16 Seattle: WWL 25th Anniver-
sary Leadership Development Confer-
ence. For information: Tiffanie Kilmer,
(206) 622-5585.

16 Spokane: Annual SCBA Golf
Tournament and Volunteer Lawyers
Fund-raiser.

16-17 Lake Chelan: WSBA Board
of Governors meeting.

22 Seattle: New Article 8of UCC.
Sponsored by DWT.

23 Spokane: Federal Law Up-
date. Sponsored by SCBA.

23 Spokane: Federal Bar Asso-
ciation, Eastern district of Washington
District Conference. For information:
Lisa Corigliano, (509) 838-6131.

23-24 Chelan Litigation Midyear.
Sponsored by WSBA CLE/WSBA Liti-
gation Section.

23-25 Spokane: Family Law Mid-
year. Sponsored by WSBA CLE/WSBA
Family Law Section.

30 Seattle: Products Seminar,
Sponsored by WDTL.

30 Seattle: Health Law. Spon-
sored by UW CLE.

July 1995
11-12  Seattle: Law of the Sea. Spon-

sored by UW CLE.

12 Seattle: Trial as Theatre
(video). Sponsored by WSTLA

14 Seattle: Auto Cases (video).
Sponsored by WSTLA.

15 Deadline for September 1995
Bar News copy.

20 Seattle: Trial as Theatre
(video). Sponsored by WSTLA.

26 Secattle: Auto Cases (video).
Sponsored by WSTLA.



CLE International (206) 621-1938

Idaho Law Foundation (208) 342-8958

call (219) 234-7348.

fax (206) 727-8320

World Trade Club (206) 448-8803

Business Advisory Services. Inc. (206) 223-5400
Davis. Wright, Tremaine (DWT) (206) 622-3150

King County Bar Association CLE (KCBA) (206) 340-2579

Northwestern School of Law of Lewis & Clark College (503) 768-6642

National Business Institute. Inc. (NBI) (715) 835-7909

National Education Network (NET) (800) 637-0020

National Employment Law Institute (NELI1): (415) 924-3844

National Institute of Trial Advocacy (NITA) (800) 225-6482. BBS registration,
messages, ete.: Set communication program to 8 bits, no parity, 1 stop bit, then

Professional Education Systems (800) 843-7763: fax (715) 836-0105

Spokane County Bar Association (SCBA) (509) 623-2665

Tacoma-Pierce County Bar Association (206) 383-3432

University of Washington School of Law (UW CLE) (206) 543-0059; (800) CLE-UNIV
Washington Association of Criminal Defense Lawyers (WACDL) (206) 623-1302
Washington Association ol Prosecuting Attorneys (WAPA) (206) 727-8202
Washington Defense Trial Lawyers (WDTL) (206) 233-2930; fax (206) 628-6611
Washington State Bar Association CLE (WSBA CLE) (206) 727-8202;

Washington State Trial Lawyers Association (WSTLA) (206)464-101 1. (800) 732-9251

26 Scattle: Effective Law Firm
Leadership for the "90s. Sponsored by
UW CLE.

27 Seattle: Employment Law
(video). Sponsored by WSTLA.

27-28 Seattle: More for Less: Legal
Computing & Communications. Spon-
sored by UW CLE.

28-29 Winthrop: WSBA Board of
Governors meeting.

29 Secattle: Employment Law
(video). Sponsored by WSTLA.

August 1995
3-6 Whistler, B.C.: WSTLA An-
nual Meeting & Convention.

10-11 Tacoma: Northwest Regional
Legal Writing Conference. Sponsored by
Seattle University School of Law. For
information: (206) 591-2227.

14-18 DUI Practice Certificate Pro-
gram. Sponsored by UW CLE.

15 Deadline for October 1995
Bar News copy.

17 SeaTac: Product Liability.
Sponsored by WSTLA.

25 SCBA Annual Golf Tourna-
ment.

29-31 Seattle: Taking and Defend-
ing Depositions. Sponsored by NITA.

September 1995

6 Scattle: Elements of Trial with
Judge Coughenour (first of 15 sessions).
Sponsored by UW CLE.

7-8 Seattle: WSBA CLE Board of
Governors meeting.

8 Seattle: WSBA CLE Annual
Business Meeting.

8 Family Law Skills Certificate
Program (firstof 12 sessions). Sponsored
by UW CLE.

8 Seattle: Technology and the
P.I. Practice. Sponsored by WSTLA.

15 Deadline for November 1995
Bar News copy.

15-16 Seattle: 5th Annual Northwest
Alternative Dispute Resolution Confer-
ence. Sponsored by WSBA/UW CLE.

22 Secattle: Business Succession
Strategies. Sponsored by WSBA CLE.

22-24 Mediation Skills Certificate
Program. Sponsored by UW CLE.

22-24 SCBA Bar Convention.

October 1995
12-13 Seattle: The Pacific Northwest
and the Global Economy—The Ameri-
cas. Sponsored by Institute for Profes-
sional and Business Organization. For
information: Leland Shepherd, (206) 285-
5325.

¢ NITA ¢

Taking and
Defending
Depositions

August 29-31, 1995

University of Washington
School of Law
Seattle, Washington

Learn by doing
at this intensive trial
advocacy programi.

Topics include:

m Introduction to
Deposition Skills

m Information-Gathering
Skills

m Appropriate Utilization of
Exhibits in a Deposition

m Theory Testing

m Defending a Deposition

For more information
call NITA Admissions

1-800-225-6482
Fax (219) 282-1263

INATIONAL INSTITUTE

For TRIAL ADVOCACY
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TRADE SECRETS
AND NONCOMPETITION AGREEMENTS:
A WASHINGTON Law PRIMER

by Fredrick D. Huebner and Yana D. Koubourlis

oth trade secret statutes and

noncompetition agreements
B seek to protect a business’s

economic positionagainstnew
or existing competitors. Trade secret and
breach ol noncompetition agreement
claims are often litigated in the same
lawsuit and revolve around the basic fact
pattern of an employee who departs to
start his or her own business or to join an
existing competitor. In this article, we
will generally discuss the statutes. case
law and strategic considerations in the
context of the departing-employee prob-
lem.

Trade Secrets

Definition of a trade secret

The Uniform Trade Secrets Act
("UTSA™). RCW 19.108.010 et. seq.,
governs lrade secrets in Washington. A
party seeking to establish a trade secrel
claim under the UTSA must prove that
the information alleged to have been mis-
appropriated was in fact a legally
protectable secret. Boeing Co.v. Sierracin
Corp., 108 Wn.2d 38, 49 (1987). The
UTSA defines a trade secret as informa-
tion. including a formula. pattern. compi-
lation. program, device, method. tech-
nique. or process that: (a) Derives inde-
pendent economic value. actual or poten-
tial. from not being generally known to,
and not being readily ascertainable by
proper means by, other persons who can
obtain economic value [rom its disclo-
sure or use; and (b) Is the subject of
efforts that are reasonable under the cir-

cumstances tomaintain its secrecy. RCW
19.108.010(4). Thus. alegally protectable
secret exists il two primary criteria are
met, These criteria are 1) inaccessibility
to other persons who can obtain value
from the information and 2) reasonable
efforts to maintain the scecrecy ol the
information.

Statutory requirements

I Anformation That Derives Independent
Lconomic Value From Not Being Gener-
ally Ascertainable By Proper Means

To be a trade secret. the information in
question must not be readily ascertainable
from another. legitimate source. RCW
19.108.010(4)(a): Boeing at 50; Machen
Tne.v. Airceraft Design, Ine., 65 Wn App.
319,326, review denied. 120 Wn.2d 1007
(1992). If the information is a compila-
tion, it is a trade secret as long as some
clements of the compilation are not readily
ascertainable from a legitimate source.
Boeing.id.: Machenal 327. This does not
mean the information must be “patentably
nonobvious or novel™ in order to have
trade secret status. Imi-Tech Corp. v.
Gagliani, 691 F.Supp.214.231(S.D.Cal.
1986). Rather, “all that is required is that.
except by use of improper means, there
would be ditficulty inacquiring the infor-
mation.” Id. See also Robert S, Weiss &
Assoc.v. Wiederlight, 546 A.2d 216. 225
(Conn. 1988).

Legitimate information sources arc
those sources available to the public, in
contrast to information sources available
only to the owner ol the putative trade
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seeret. Century Personnel, Inc. v.
Brummett. 499 N.E.2d 1160, 1164
(Ind.App. 1986); Stcenhoven v. College
Life Ins. Co.of America. 458 N.E.2d 661,
666 (Ind. App. 1984), relt’ g denied, 460)
N.E.2d 973 (Ind.App. 1984). Legitimate
sources include trade journals, reference
books, or published materials. UTSA § 1,
comment, 14 U.L.A. 439 (1990). An-
other legitimate source of information is
the product or creation itsell. For ex-
ample. if the product or creation is “sus-
ceptible to reverse engineering.” i.e.,
“starting with the known product and
working backward to divine the process
which aided in its manufacture |or cre-
ation].,” then it is not a trade secret. S/
Handling Systems, Ine. v. Heisley, 753
[.2d 1244 (3d Cir. 1985). See, also. Boeing
at 326.

Even if the information is available
from other, legitimate sources. however,
the information still is a trade secret if it
is not readily available from those other
sources. Imi-Tech at231. I the discovery
process is lengthy and expensive, for
example, the information is not readily
available and therefore is a legally
protectable secret. /d. See also UTSA § 1,
comment, 14 U.L.A.439 (1990): See also
Gillis Associated Industries v. Cari-All,
564 N.E.2d 881. 885 (IlLApp. 1990).
appeal denied, 137 111L.2d 664,571 N.E.2d
147 (1991); Surgidey Corp.v. Eve Tech-
nology, Inc., 648 F.Supp. 661, 682
(D.Minn. 1986), aff d, 828 F.2d 452 (8th
Cir. 1987).

In addition to ready ascertainability,
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An employer’s mere intention to keep the
information secret does not satisfy [the “reason-
able efforts”] requirement . . . the employer must
“show that it had manifested that intention by
making some effort to keep the information se-

cret.”

the UTSA dictates the owner of an al-
leged trade secret must derive indepen-
dent economic value from its secret sta-
tus. Otherwise, the information is not
entitled to trade secret protection. See,
e.g., Machen at 326. See, also, Optic
Graphicsv.Agee, 591 A.2d 578 (Md.App.
1991), cert. denied, 324 Md. 658, 598
A.2d 465 (1991). Information has inde-
pendent economic value if “an outsider
would obtain a valuable share of the mar-
ket by gaining that information. Surgidev

at 688,

2. 1Is the Subject of Reasonable Efforts to
Maintain Secrecy?

The second element of trade secret
status requires the information in ques-
tion to be “the subject of efforts that are
reasonable under the circumstances tomain-
tain its secrecy.” RCW 19.108.010(4)(b).
See, also, Gordon Eguipment, Inc. v.
Jewell 356 N.W.2d 738, 741 (Minn.App.
1984): Colorado Supply Co. Inc. v.
Stewart, 797 P.2d 1303, 1306 (Colo.App.
1990), reh. denied, (1991), cert. denied,
(1991). An employer’s mere intention to
keep the information secret does not sat-
isfy this requirement. Rather, the em-
ployer must “show that it had manifested
that intention by making some effort to
keep the information secret.” Electro-
Craft Corp. v. Controlled Motion Inc.,
332 N.W.2d 890, 901 (Minn. 1983). ap-
peal after remand. 370 N.W.2d 465
(Minn.App. 1985). The employer’s ef-
forts to maintain secrecy need not be
extreme or unduly expensive. Machen at
327; Colorado Supply at 1306. Only rea-
sonable efforts are required. See, also,
Surgidev at 455 (8th Cir. 1987).

Generally, reasonable efforts to keep
information secret include “advising
employees of the existence of a trade
secret, limiting access to a trade secret on
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a "need to know basis,” and “controlling
plant access.” Machen at 327; Colorado
Supply at 1306. See, also, Surgidev at
455. Thus, “secrecy must be maintained
within the [employer’s| business as well
as without.” Rockwell Graphic System v,
Dev Industries, 730 F.Supp. 171, 177
(N.D.IIL. 1990), rev'd on other grounds,
925 F.2d 174, (7th Cir. 1991). This stan-
dard is not satisfied by normal business
precautions against intruders. Colorado
Supply at 1306; Rockwell at 179, Rather,
to be sufficient, “security must be [spe-
cifically| directed at protecting company
secrets.” Rockwell, Id.

Particular examples of sufficient ef-
forts to keep information secret include
placing the trade secret in a safe ina room
with limited access, Davisv. Eagle Prod-
uets, 501 N.E.2d 1099, 1103 (Ind.App.
1986), reh’ g denied, (1987), transfer de-
nied, (1987), putting “employees on no-
tice by requiring [them] to sign non-
disclosure agreements . . . restrict[ing]
visitor access to [sensitive areas of the
workplace] ... [keeping] ... information
...inlockedfiles...and...distribut[ing|

.. information only on a need to know
basis.” Surgidev at 455.

Particular examples of insulficient ef-
forts to keep the information in question
a secret include keeping the information
in an unlocked file, Gordon Equipment,
supra. failing to control the proliferation
of copies of the information, Rockwell,
supra; see, also, Gillis at 885-886, and
disclosing information to a third party
without conveying to the third party that
the information was confidential. Machen,
suprd.

Case patterns
1. Customer Lists

A customer list is entitled to trade se-
cret protection as long as the list fulfills
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the two UTSA criteria lor trade secret
status. Jewert-Gorrie Ins. v. Visser, 12
Wn.App. 707, 716 (1975); Nat. School
Studios v. Sup. Etc., 40 Wn.2d 263, 272-
73(1952); Network Telecommunications
v. Boor-Crepeau, 790 P.2d 901, 902
(Colo.App. 1990). Thus, “as long as a
customer list is not generally known or
readily accessible to others and is pro-
tected by efforts that are ‘reasonable un-
der the circumstances.”” it is a trade se-
cret. Mark A. Rothstein et al., Cases and
Materials on Employment Law, at 835
(2d ed. 1991). In contrast,

where the customers are readily
ascertainable outside the
employer’s business as prospec-
tive users or consumers of the
employer’s services or products.
[or where the list's secrecy is
not protected by efforts that are
reasonable under the circum-
stances|. trade secret protection
will not attach and courts will
not enjoin an employee from
soliciting his employer’s cus-
tomers.

Consolidated Brands Inc. v. Mondi, 638
F.Supp. 152, 156 (E.D.N.Y. 1986). quot-
ing Leo Silfen Inc. v. Cream, 29 N.Y.2d
387,328 N.Y.5.2d 423, 278 N.E.2d 636
(1972).

The following cases illustrate these
principles.

First, consider cases in which a cus-
tomer list was found to be a trade secret.
There are no Washington cases on this
subject. Courts in other jurisdictions.
however. have found customer lists to be
trade secrets under the UTSA. For ex-
ample, in Koach v. Cra-Mar Video Cen-
ter Ine 478 N.E2d 1 1O (Ind. App. 1985).
reli. denied, (1985), transfer denied,
(1985). CRA-MAR Video Center sought
to preliminarily enjoin Koach’s, a com-
petitor. from using CRA-MAR’s cus-
tomer list. CRA-MAR's list consisted
solely of names ol persons who had pur-
chased video hardware or video rental
club memberships from CRA-MAR. It
was stored ina CRA-MAR computer file.
Koach’s had illegitimately acquired the
customer list through unknown means,
although not through a former employee
of the video center. Koach’s argued the
customer list was not a trade secret. The



Indiana Court of Appeals, upholding the
trial court, disagreed. First. the customer
list was not readily accessible to the pub-
lic, because it “could not have been cre-
ated by any means other than through
CRA-MAR’s business operations.” 478
N.E.2d at 113. Moreover, CRA-MAR
took reasonable efforts to maintain the
secrecy of the customer list through strict
instructions to the computer program-
mers and operators. as well as locking up
the disks containing the customer list. /d.
Therefore. the list was a trade secret, and
CRA-MAR was entitled to a preliminary
injunction. See, also. Merrill Lyvnch,
Picrce, Fenner & Smith v. Hagerty, 808
F.Supp. 1555, 1558 (S5.D.Fla. 1992) (cus-
tomer list 1s a trade secret where former
employer took measures to ensure the
list’s confidentiality), aff . 2 F.3d 405
(11th Cir. 1993): Surgidev (customer list
that is not generally known or readily
accessible to others, is protected by ef-
forts that are reasonable under the cir-
cumstances, and is valuable to competi-
tors constitutes a trade secret).

Now consider cases in which a cus-
tomer list was found not to be a trade
secret because it did not satisfy the two
criteria of trade secret status codified in
the UTSA. In Colorado Supply. the court
denied trade secret status for a customer
list where the names on the list could be
obtained

. .. by reading through the
business section of the telephone
directory and by asking prospec-
tive customers from whom they
purchase[d] certain products.

797 P.2d at 1306. Since the names were
readily accessible through other, legiti-
mate means, the list did not qualify for
trade secret protection. See, also, Xpert
Automation Svs. v. Vibromatic Co., 569
N.E.2d 351 (Ind.App. 1991): Rabert S.
Weiss & Assoc. v. Wiederlight at 216:
Consol, Brands Inc.v. Mondi, at 157-58;

Jewett-Gorrie Ins. v. Visser (predating

Washington’s enactment ol the UTSA)
and Nat. School Studios (predating
Washington's enactment of the UTSA).

In Gillis Associated Industries v. Cari-
All, the court denied trade secret status to
a customer list because the plaintiff did
not use reasonable efforts to keep the list
secret. The plaintiff asserted he had used
reasonable efforts to keep the list secret.

Three reasons for the “personal contact”
exception to obtaining customer information:
personal contact is not “improper means; the
information is readily available from another
source;” and the information is not subject to
“reasonable efforts to maintain secrecy.”

including keeping the list “under lock
and key. making it available only on a
single computer and giving only three
key employees access to this computer,
and informing employees viaanemployee
manual that all information they learned
at work was confidential. 564 N.E.2d at
883. The court disagreed. Because

no restrictions existed upon the
hard copies the computer gener-
ated [and] the copies were nei-
ther kept under lock and key,
nor marked ‘confidential” or “do
not copy.’

the plaintiff’s access restrictions were
inadequate. {d. In addition. the court held,
the employee manual did not protect the
secrecy ol the customer list. because al-
though it generally declared that infor-
mation was confidential, it did not specity
“what “information” plaintiff deemed
confidential.” 564 N.E.2d at 885-86. Fi-
nally. there was no secrecy because the
plaintift issued sales reports to sales rep-
resentatives which contained the customer
information, withoutinstructing the sales
representatives that the information was
to be kept confidential. 564 N.E.2d at
586.

a. Information “In the Employee’s
Head”

Even when a customer list satisfies the
twocriteriaof trade secret status. aformer
employee still may be able to utilize the
customer list if he had personal contact
with the customers. But sce American
Credit Indemnity Company v. Sacks, 262
Cal.App.3d 622, 636 (1989) (customer
list constitutes trade secret even where
formeremployce had personally serviced
all customers she solicited), review de-
nied, (1989). There are three reasons for

this “personal contact™ exception. First,
anemployee who obtains customer infor-
mation from personal contact does not
obtain the customer information through
“improper means,” such as stealing a
customer list from an employer. Moss,
Adams & Co.v. Shilling, 179 Cal.App.3d
124, 128-29(1986).reh’ g denied. (1986),
review denied, (1986). Second, informa-
tion that may be obtained from personal
contact with customers is “readily avail-
able from another source.” namely, the
customers themselves. Steenhoven v.
College Life Ins. Co. of America, 458
N.E.2d 661. 666-67 (Ind.App. 1984). Fi-
nally, information the employee obtains
from personal contact was not subject to
“reasonable efforts™ 1o maintain its se-
crecy. since, after all. the information
was not kept secret from the employee.
Colson Co. v. Wittel, 569 N.E.2d 1082
(. App. 1991), appeal denied, 141 111.2d
537. 580 N.E.2d 10 (I11. 1991).

In Moss, Adams & Co. v. Shilling, at
128-29, an accounting firm sued Shilling
and Kenyon, two accountants who left
Moss Adams to form their own firm. for
using names and addresses fromthe firm’s
Rolodex to contact Moss Adam’s clients.
The Rolodex contained the names of cli-
ents with whom Shilling and Kenyon had
personal contact and to whom they had
charged time during their tenure at Moss
Adams. 179 Cal. App. 3d at 127. The
CaliforniaCourt ol Appeals affirmed sum-
mary judgment dismissing the Moss
Adams claim. holding that “one may do
business with a former employer’s cus-
tomers with whom one became person-
ally acquainted and developed a business
relationship while formerly employed.™
179 Cal.App.3d at 129. Since Shilling
and Kenyon knew the clients through
personal contact and provision of ac-
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counting services, the customer informa-
tion did not constitute a trade secret, {d.
Thus. pursuant to Moss, Adams it is often
said that a former employee cannot be
“compelled to wipe clean the slate of
| his] memories.™ fd.

Similarly, Steenhoven v College Life
Ins. Co. of America, al 666-67. relied on
the “personal contact”™ exception to hold
that a court could not prevent a former
employce from using customer infor-
mation he had gleaned from personal
contact with customers during his em-
ployment with the plaintiff. Since the
customer information could be obtained
directly from the customers, and was
notsolely available via formeremployer,
it was “readily available from another
source” and therefore did not qualify for
trade secret protection.

Finally, in Colson Co. v. Wittel, the
Colson Company sued Wittel, a former
employee, for soliciting Colson cus-
tomers with whom Wittel had become
acquainted while working at Colson.
Colson alleged the customer informa-
lion at issue was a trade secret. Wittel
argued it was not. since the information
had beeneither 1) given to him freely by
Colson, or 2) developed by Wittel from
his working a client. 569 N.E.2d at [088.
The trial court granted Colson a prelimi-
nary injunction restraining Wittel from
communicating with any of Colson’s
customers. 509 N.E.2d at 1084, The Illi-
nois Courtof Appealsreversed. Although
Colson had taken reasonable efforts to
keep the information generally secret, the
court held. it had not taken reasonable
cfforts to keep the information secret
from Wittel himself. 569 N.E.2d at 1087-
88. Therefore, trade secret protection was
inapplicable.

The “personal contact” exception docs
not render a plaintiff-employer defense-
less against former employees who dealt
directly with the plaintiff’s customers
while in the plaintiff”s employ. Rather,
an employer may protect himself from
the “personal contact™ exception by re-
quiring employees tosign restrictive cov-
cnants as part of their employment con-
tracts. Colson, supra. Moreover, Wash-
ington cases predating the enactment of
the UTSA in Washington suggest the
“personal contact”™ exception may not
obtain in this state. Forexample, Davis &
Co.v.Miller, 104 Wash. 44 (1918), holds
that a former employee who purports to
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carry customer information in his head
can be enjoined from utilizing this infor-
mation. The defendant in Davis was a
former employee of a real estate agency.
During his tenure at the agency, he came
“in personal contact with many, if notall,
of the principal customers of the busi-
ness.” 104 Wash. at 445. After leaving
the real estate agency. the defendant
formed his own company, which was

An employer may
protect himself from the
“personal contact” ex-
ception by requiring
employees to sign re-
strictive covenants as
part of their employ-
ment contracts.

also a real estate agency. and thus was a
competitor of the plaintiff”s agency. The
defendant’s agency then began “a sys-

tematic solicitation” of the customers of

the plaintiff’s agency. /d. The court
granted the plaintitf an injunction. hold-
ing that “whether the information was
carried away. first having been reduced
towriting, or carried away in the memory,
can make no difference.” 104 Wash. 449,
See also Cooper & Co.v. Anchor Securi-
ties Co., 9 Wn.2d 45, 64 (1941).

h. The Emplovee’s Right to Announce
New Employment

Although an employee may be prohib-
ited from utilizing information obtained
from a customer list that constitutes a
trade secret, an employee is not prohib-
ited from merely announcing to custom-
ers of his former employer that he has
become associated with a new company.
This "mere announcement™ rule exempts
a former employece from liability even if
he sends announcements to customers
whose names he obtained from a list that
conslitutes atrade secret. American Credit
Indemnity Company at 636 (1989) (over-
ruling Moss, Adams, infra, to the extent
it held otherwise).
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For example. in Theaodore v. Williams,
185 P. 1014 (Cal.App. 1919), Anaheim
Laundry sued Adkins, a formeremployee,
when he drove a wagon labeled “Model
Laundry. J.L. Adkins.” along the laundry
route which he had served for Anaheim,
and announced his new employment in
newspapers by declaring 1 am agent for
the Model Laundry, I.L.. Adkins, [tele-
phone number].” I[85 P. at 1015. Ana-

heim argued Adkins was soliciting its

customers, in violation of an injunc-
tion prohibiting Adkins from solicit-
ing any laundry work from any Ana-
heim customers. The court disagreed,
holding that advertising one’s new
employment does not constitute so-
licitation of a former employer’s cus-
tomers, To hold otherwise, the court
declared, “would deprive [the em-
ployee] ol the right to pursue a lawful
calling as a means for obtaining a
livelithood.™ Id.

The employee’s latitude in this
area s somewhat limited., however. In
announcing his new employment, an
employee must tread a fine line be-
tween mere announcement, which is
permissible, and solicitation, which is
not. As long as the former employee

simply states who his new employver is,
he is not guilty of solicitation. If, how-
ever, the putative announcement goes
beyond merely stating the name of the
new employer. and instead represents an
endeavor to obtain the recipient’s busi-
ness, the sender has committed solicita-
tion and may be guilty of trade secret
misappropriation if the names of the cus-
tomers contacted constitute trade secrets
under the UTSA.

Moss, Adams provides a good example
of an announcement that did not cross the
solicitation threshold. Shilling and
Kenyon, the departing accountants, wrote
to Moss Adams clients, announcing they
had formed theirown firm. The announce-
ment read: “John D. Shilling and Cynthia
L. Kenyon. formerly with Moss Adams,

are pleased 1o announce the formation off

a new partnership: Shilling, Kenyon &
Co. ... [address. telephone number].”
The court held this announcement did not
constitute solicitation.

American Credit Indemnity Company
provides anexample of aletterto a former
employer’s customers that went beyond
an announcement and amounted to an
impermissible solicitation. The defen-
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dant-employee wrote to her former
employer’s clients:

After almost fifteen years . . .
I have left [the plaintiff] and am
very pleased to announce the
formation of an independent in-
surance agency. I shall continue
to specialize in Credit Insurance
but will now primarily be repre-
senting [F & D], who [sic] is
offering companies a very inter-
esting alternative to the types of
policies being written by .. . [the
plaimntiff]. If you would like to
learn more about the [F & D]
policy, I will be happy to dis-
cuss it in detail with you when
you are ready to review your
ongoing credit insurance needs
at renewal time,

213 Cal.App.3d a1 637. The court found
this an impermissible solicitation. As
the former employee “inform[ed]| [the
plaintift”s] customers of the interesting
compeltitive alternative F & D offers as
compared to [the plaintiff’s| policies,
invite[d] their inquiry about the F & D
policy and indicate[d] she would be happy
1o discuss it with them,” she was clearly
“endeavoring to obtain their business,”
rather than merely announcing her new
employment. fd. Such conduct consti-
tuted a misappropriation of trade secrets
under the UTSA.

Formulas and Processes

Like customer lists, a product design
may constitute a trade secret entitled to
protection under the UTSA. The same
criteria applied to determine whether a
customer list is a trade secret are also
applied to determine whether a design or
formula constitutes a trade secret. For
example, consider Boeing Co.v. Sicrracin
Corp., wherein the Washington Supreme
Court held that design information con-
stituted a trade secret because it was not
readily accessible to the public. Boeing
was an action brought by Boeing Com-
pany alleging Sierracin Corporation had
misappropriated its design for cockpit
windows. Sierracin acquired the design
through a contract with Boeing. Pursuant
to the contract, Sierracin was to construct
cockpit windows for Boeing. Boeing sup-
plied Sierracin with drawings depicting
how to construct the cockpit windows.

Sierracin signed an agreement that it
would not employ the knowledge it ac-
quired from the drawings to construct
cockpit windows for entities other than
Boeing. After Boemg decided not to re-
new its contract with Sierracin, Sierracin
attempted o obtain FAA approval to con-
struct and market cockpit windows. the
design of which Boeing alleged to be

The same criteria
applied to determine
whether a customer
list is a trade secret
are also applied to
determine whether a
design or formula
constitutes a trade
secret.

based on the Boeing drawings. Bocing
sued, seeking damages. Sierracin argued
the Boeing drawings were not trade se-
crets because the window design was

“readily ascertainable from another

source” namely. the product itself, in that
the window design was susceptible to
reverseengineering. The Washington Su-
preme Court, upholding the trial court,
disagreed. Although the window design
could be to some extent ascertained via
reverse engineering. this did not mean the
design was in the public domain. Rather,
the court held. as long as the entire com-
pilation was not susceptible to reverse
engineering. the fact that some of its
clements are susceptible to reverse engi-
neeringis irrelevant. Since Sierracin could
not prove it could “reverse engineer” the
windows in their entirety. the window
design was atrade secret. and Boeing was
entitled to damages. See. also, SI Han-
dling Systems Inc. v. Heisley, 753 F.2d
1244 (3d Cir. 1985).

Conversely, in Eaton Corp. v. Appli-
ance Valves, 634 F.Supp. 974 (N.D.Ind.
1984). aff o, TO0F.2d 874 (Fed.Cir. 1986).
aff’d, 790 F.2d 874 (Fed. Cir. 1986). the
court found that design information was
not a trade secret because it was readily

accessible 1o the public. Eaton was a suit
by a dishwasher valve manufacturer,
Eaton Corporation. against two former
emplovees who had left Eaton to form a
competing valve manulacturing com-
pany. AVC. Eaton alleged the defendants
copied Eaton valves in creating valves
for AVC. The court disagreed. The only
information the defendants took from
Eaton was “clean copics of patents.,
L.e.. patent information readily avail-
able to the public.” 634 F.Supp. al
984. Moreover, the similarities be-
tween the Eaton valves and the AVC
ralves were net attributable to illegal
copying. since all valves in the indus-
try were similar to each other. 634
F.Supp. at 985-86. Therelore. Eaton’s
valve design was not entitled to trade
secrel protection,

Noncompetition Agreements
As demonstrated above, a customer
list does not always quality for trade
secrel protection. Moreover. il 1s not
easy for a former employer to prove
his former employee solicited or di-
verted his clients. Perryyv. Moran, 109
Wn.2d 691. 696 (1987). modified on
other grounds, 111 Wn.2d 885 (1989),
cert. denied, 492 U.S. 911, 109 S.Ct.
3228, 106 L.Ed.2d 577 (1989). An em-
ployer therefore may wish to protect him-
self by including a noncompetition cov-
enant in his employment contracts. Id. A
noncompetition covenant essentially is a
device to prohibit a former employce
from taking his former employer’s cus-
tomers with him when the employment
relationship terminates. Perry, at 697-98.
Such a covenant. if valid. obviates the
need for proving the existence of a trade
secret or solicitation of the former
employer’s customers. Perry, al 696,
quoting Racine v. Bender., 141 Wash.
606, 610-11 (1927),

Requisites of Valid Agreements

A covenant prohibiting a former em-
ployee from competing with his former
employer is valid if it is reasonable.
Knight, Vale and Gregory v. McDaniel.,
37 Wn.App. 360, 369 (1984). review de-
nied, 101 Wn.2d 1025 (1984). See, also,
Perry, ar 698 (1987), quoting Racine ar
610-11.

Whether a covenant 1s reasonable in-
volves a consideration of three lactors:
(1) whether restraint is necessary for the
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protection of the business or goodwill of

theemployer. (2) whether it imposesupon
the employee any greater restraint than is
reasonably necessary to secure the
employer’s business or goodwill, and (3)
whether the degree of injury to the public
is such loss of the service and skill of the
employee as to warrant nonenforcement
of the covenant. /d. See, also, Sheppard v,
Blackstock Lumiber Company Inc., 85
Wn.2d 929, 932-33 (1975): Perry, quot-
ing Knight, supra; Wood v.May, 73 Wn.2d
307, 309-10 (1968): Racine v. Bender,
supra; Alexander & Alexander Ine. v,
Wohlman. 19 Wn.App. 670, 686
(1978), reviewdenied 91 Wn.2d 1006
(1978). Whethera particularcovenant
satisfies these three factors is amatter

of law to be determined by the court.
Alexander & Alexander, al 684. See,
also, Perryvv. Moran, at 698-99. quot-

ing Alexander & Alexander, supra:
Knight, Vale and Gregory v.
McDaniel, at 368 (1984). The flol-
lowing cases illustrate the applica-
tion of the tripartite reasonableness
lest.

[. Whether or not the Restraint is
Necessary to Protect the Employer’s
Business {nterests

The first reasonableness factor re-
quires that anoncompetition covenant
be necessary to protect the employer’s
interests. In Perry v. Moran, the Wash-
ington Supreme Court held that a
noncompetition covenant is aninherently
legitimate way for anemployer to protect
himself against defecting employees. In
Perry, an accountant, Moran, left the
plaintiff accounting firm, PWT, to form
herown tirm. Moran's firm did not solicit
the business of former PWT clients. 109
Wn.2d at 695. However, the new firm
received $78.000 worth of business from
former PWT clients in its first 17 months
of operation. A noncompetition covenant
prohibited Moran from servicing any
PWT clients for five years. 109 Wn.2d at
693: Moran argued PWT s
noncompetition covenant was invalid
because, inter alia, it was nol reasonably
necessary Lo protect PWT's client base.
Rather, Moran asserted. PWT adequately
could “protect its client base by merely
prohibiting a former employee from so-
liciting ordiverting those clients from the
employer.” 109 Wn.2d at 701. Since
Moran had not solicited any former PWT
clients, such a prohibition would not ap-
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ply to her. The Washington Supreme
Courtdisagreed. Moran’s suggested cov-
enant would nor adequately safeguard
the employer’s interest. it held. because it
would place

upon the employer the burden
of proving (1) that the former
employee performed some act
or acts which had the potential
of enticing clients away from
the employer, and (2) that those
acts were the cause of the client’s
decision to leave the employer.

To invalidate a
noncompetition agree-
ment, an employee must
argue that the particular
agreement at issue is not
necessary to protect his
employer’s interests, but
this argument is not
likely to meet with much
success.

Id. Proving these two things would be
difficult and expensive, would involve
litigation, would damage the goodwill
existing between those clients and the
former employer, and would damage the
reputation of the employer with potential
clients. /d. Therefore, the court deter-
mined, “itisreasonable for [an| employer
to preclude [an] employee from servicing
those who were clients of the employer

... for a period after the cessation of

employment.” /d.

As a result of the Perry decision, the
inherent acceptability of anoncompetition
covenant is not subject to challenge.
Rather, to invalidale a noncompetition
agreement, an employee must argue that
the particular agreement at issue is not
necessary to protect his employer’s inter-
ests. This argument is not likely to meet
with much success, however. First. an
cmployer always has alegitimate interest
in protecting his client base. Second.
employees worthy of a noncompetition
covenant usually develop close relation-
ships with the employer’s clients, mak-
ing them formidable competitors should
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they choose to go into business for them-
selves. For example, Knight, Vale and
Gregory was an action between an ac-
counting firm, KVG. and two former
KVG accountants, McDaniel and
Hallstrom. These two accountants left
KVG to form their own accounting firm.
“Soon thereafter, [McDanicel and
Hallstrom] began providing services to
three known former clients of KVG.™ 37
Wn.App. at 367. KVG promptly sued,
asserting that McDaniel and Hallstrom
had violated a noncompetition agreement
contained in theiremployment con-
tracts. The accountants defended,
arguing the covenant was unreason-
able. The court disagreed. In hold-
ing the first reasonableness factor
was satisfied. the court stated that
KVG had a “legitimate business in-
terest in maintaining the large and
profitable clientele [it had] acquired
over the years.” 37 Wn.App. at 370.
In the accounting business, “em-
ployees ... gain extensive, valuable
knowledge of the clients’™ business
and internal operations and develop
a close, familiar working relation-
ship with the client.” /d. This knowl-
edge “enables them to be exception-
ally competitive with the firm should
they choose to leave and offer the
same services on their own.” /d. Thus,
preventing former employees rom ulti-
lizing such knowledge could not be con-
sidered unreasonable.

The only case where a noncompetition
covenant may not satisfy the first reason-
ableness requirement is where the former
employee did not have extensive contact
with or acquire valuable personal infor-
mation about the former employer’s cli-
ents. Wood v. May, at 310. This is because
such an employee does not have as great
a competitive advantage over his former
employeras does a former employee who
had extensive client contact. The com-
petitive advantage derives from customer
confidence inthe employee and customer
inertia. Where the customer has a history
with a particular employee. he is reluc-
tant to have a different person assist him.
Customers want the same person to do,
say. their accounting, not because “he is
the only person who has the ability [to do
the job|, but because they know him well,
and he knows all about their business.”
Racine,at613. See.also, Woodv.May, at
310. On the other hand. customer confi-



dence and customer inertia do not play a
role where there is only a superficial
relationship between the customer and
the employee.

For example. where the former em-
ployee did not provide services to the
former employer’s customers, but rather
merely sold a commodity to them, the
former employee does not necessarily
have a competitive advantage over his
former employer. Racine v. Bender, at
613-614. This is because there is not a
history between the customer and the
salesperson that makes the customer re-
luctant to change salespeople. Racine, at
614. Thus. a noncompetition cov-
enant as applied to a person who did
not have extensive customer con-
tact oracquire personal information
about the former employer’s cus-
tomers, such as a person selling a
commodity rather than a service,
may not satisfy the first reasonable-
ness requirement.

2. Whether ornotthe Restraint is
Greater than is Reasonably Neces-
saryto Protectthe Emplover's Busi-
ness Interests

The second reasonableness fac-
tor requires that @ noncompetition
covenant not be more restrictive
than necessary to protect the
employer’s interests. Former em-
ployees challenge noncompetition cov-
cnants most [requently on the basis ol this
second factor. Thus, there exist several
cases illustrating its application. In Perry,
forexample, Moran. the formeremployee,
argued PWT’s noncompetition covenant
was overbroad, and therefore was unrea-
sonable. The covenant prohibited Moran
from servicing any PWT clients for the
first five years after cessation of her em-
ployment. 109 Wn.2d at 693. Alterna-
tively, in the event Moran did provide
service to former PWT clients, the cov-
enant permitted PWT to elect to receive
50 percent of the fees Moran billed to
former PWT clients for a three-year pe-
riod. /d. Moran argued the five-year pe-
riod was too long to satisfy the reason-
ableness rule. 109 Wn.2d at 703. The
court agreed that covenants of excessive
duration may be unreasonable. It did not,
however, determine whether a covenant
of five years was unreasonable. Since
PWT did not seek to enforce the covenant

tor the full five-year period, but rather

only for the year and a half between

Moran’s termination and the time of trial,
“the length ol the period, even if exces-
sive, [was] immaterial.” 109 Wn.2d at
704. Moreover, the court stated, the por-
tion of PWT’s covenant providing the
payment alternative was manifestly rea-
sonable. Requiring

the former employee . . . to pay
for the clients “taken™ . . . [pro-
tects| the legitimate interest of
theemployer. .. without impos-
ing undue hardship on the em-
ployee or being overly injurious
to the public.

Covenants prohibit-
ing a former employee
Jrom servicing the
geographical area
served by the employer
would not be favored.
Such a restriction
places an undue bur-
den on the employee.

109 Wn.2d at 702. In addition, the Court
gratuitously suggested that covenants
prohibiting a former employee from ser-
vicing the geographical area served by
the employer would not be favored. Such
a restriction places an undue burden on
the employee. the court stated, as it would
require the former employee to either
establish a practice outside the geographi-
cal region with which he had become
familiar during his employment, or to
forgo practicing [the particular trade|
entirely for the period of time covered by
the covenant. 109 Wn.2d at 701. Thus,
time restrictions of limited duration or
requiring the employee to pay for the
customers taken are reasonable, while
geographical restrictions may not be rea-
sonable. See, e.¢.. Racine v. Bender, al
015 (three year time restriction on servic-
ing former employer’s customers valid);
Central Credit Collection Control Corp.
v. Gravson, 7 Wn.App. 56, 60-61 (1972)
(former employee violated reasonable
time restriction when he opened his com-

peting business within one month of the
termination of his employment, and vio-
lated reasonable area restriction when he
located his competing business within 73
vards of Plaintiff’s business): Sheppard
v. Blackstock Lumber Co. Inc., at 930
(forfeiture provision was overbroad be-
cause it was unlimited in duration or
geographic scope); Schneller v. Hayes,
176 Wash. 115, 121 (1934) (covenant
unlimited as to time is unreasonable);
Alexander & Alexander v. Wohlman, al
677-78 (covenant restricting former em-
ployees from working within 100 miles
of former employer unreasonable).
Knight, Vale and Gregory v.
McDaniel, at 366 rests on similar
principles. The covenant at issuc in
Knight prevented the former employ-
eestromservicing KVG clients whom
the defendants had met while at KVG
for three years after leaving KVG. 37
Wn.App. at 370. KVG was not seck-
ing an injunction, however, but in-
stead was interested only in damages.
The court held the covenant satislied
the second reasonableness require-
ment. First, it contained no geographi-
cal restriction. Moreover, since KVG
sought only money damages. it con-
tained no time restriction. Since the
“defendants had the option of con-
tinuing to service [former KVG] cli-
ents,—if they were willing to do so at a
loss—"" the covenant was not unreason-
able. 37 Wn.App. at 371.

There is a limit to the amount of loss a
former employee must sustain as a result
of breaching anoncompetition agreement,
however. The restrictive covenant must
not impose an excessive hardship upon
the former employee. Racine at611. See,
also. Wood v. May, supra, 73 Wn.2d at
316 (Rosellini, 1., dissenting). As long as
the restriction in the noncompetition cov-
enantdoes not adversely affect the former
employee’s ability to sustain his liveli-
hood. it does not impose an excessive
hardship. Racine, id. For example. in
Racine v. Bender. the Washington Su-
preme Court upheld a noncompetition
agreement where the former employee,
an accountant who had left an accounting
firm to start his own firm, “had . . .
secured a large number of clients, and

. . at least three-fourths of them did not
come to him from his former connec-
tions.” 141 Wash. at 615. Similarly, in
Alexander & AlexanderIne.v. Wohlman,
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Does the noncompetition covenant injure the public by eliminating choice?

at 087 the court held that a covenant
precluding a former employee from ser-
vicing his former employer’s customers
is not unreasonable. whercas a covenant
entirely precluding a former employee
[rom engaging in his profession imposes
an undue burden on the employee and

therefore 1s unreasonable.

Just because the noncompetition agree-
ment is unreasonable, however, does not
mean the employee is free of its restric-
tions. Rather, if a noncompetition agrec-
ment is determined to be overbroad. a
court will enforce it to the extent it is
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reasonable. Perry at 703 Sheppard at
934. Wood v. May is the case that estab-
lished this rule in Washington. In Weaod,
the noncompetition covenant at issue was
between Wood, a master horseshoer, and
his apprentice. May. Pursuant to the cov-
enant, May agreed he would not practice
horseshoeing withinaradius of 100 miles
[rom Wood’s shop. for live years after
the time he ceased working for Wood.
May breached this covenant by setting up
his own horseshoeing business five miles
away. immediately after he quit working
for Wood. The Washington Supreme
Court found the area restriction unrea-
sonable, “since it [was] . . . unduly harsh
to [Defendant] in curtailing his legiti-
mate efforts to earn a livelihood.™ 73
Wn.2d at 311. The court also noted that
the time restriction was “probably unrea-
sonable™ /d. The court did not invalidate
the entire noncompetition covenant, how-
ever. Rather, it remanded o the lower
court to enforee the contract. by injunc-
tion, “to the extent necessary to accom-
plish the basic purpose of the [covenant]
insofaras such [covenant| is rcasonable.”™
73 Wn.2d at 314,

Similarly, in Alexander & Alexanderv.
Wolilman, at 686-88. a4 noncompetition
covenant restricting the defendants from
setting up an insurance brokerage tirm in
competition with their former employer
within 100 miles of the formeremployer’s
Scattle office, for a live-year period, was
held unreasonable. The court did not per-
mitthe employees freely to compete with
their former employer. however. Rather,
relying on Wood. the court modified the
original covenant to apply only to the
greater Seattle area. only to the plaintift’s
customers, and only for a two-year pe-
riod. 19 Wn.App. at 687-88. See, also,
Central Credit Collection Control Corp.
v. Grayson, at 60 (whether covenant pro-
hibiting former employee from compet-
ing with former employer for two years
anywhere in Pierce County is unreason-
able is irrelevant where former employee
established competing business 73 yards
from former employer’s office, within
one month of terminating his employ-
ment).

3. Whether ornot the Degree of Injury
to the Public from the Loss of the



Does the noncompetition convenant injure the public by denying services?

Employee’s Services Warrants Nonen-
forcement of the Covenant

The third reasonableness lactor requires
that a noncompetition covenant not in-
jJure the public to such a degree through
the loss of the employee’s service and
skill as to warrant nonenforcement of the
covenant. In other words, a
noncompetition covenant does not sat-
isly the third factor if it prevents the
former employee from servicing a com-
munity that does not offer its residents a
choice of service providers in the
employee’s line of business. Two cases
illustrate the application of this factor.

First, consider Knight, Vale and Gre-
gory, in which the noncompetition agree-
ment at issue satisfied the third reason-
ableness requirement. As mentioned
above. Knight involved anoncompetition
agreement contained in an employment
contract between an accounting firm and
two of its former accountants. KVG's
covenant. as written, restricted the ac-
countants from servicing former KVG
clients. The courtheld this covenant would
not unduly injure those clients. Since the
defendant’s services were “neitherunique
nor incomparable.” and there were other
accounting firms available to service
KVG's former clients, the covenant sat-
isfied the third reasonableness require-
ment. 37 Wn.App. at 370-371. See. also,

Racine, at 613 (simply because some of

the employer’s former clients wanted the
former employee to service them is not
enough to warrant a finding that the inter-
ests of the public are so opposed to the
covenant that it should not be upheld,
where the former employee is not the
only person who has the ability to per-
form the services for the former clients).

Now consider Alexander & Alexander,
at 687, in which the noncompetition cov-
enant at issue, as written, did not satisfy
the third reasonableness requirement. The
noncompetition covenant prohibited the
defendants from conducting business
within 100 miles of the plaintift’s Seattle
office for a five-year period. The cov-
enant thus entirely prohibited the defen-
dants from working in the insurance busi-
ness in most of Western Washington.
Such a restriction. the court held. caused
such loss of the service and skill of the

defendants as to warrant nonenforcement
of the covenant. Since “members of the
public should be entitled to select what-
ever insurance broker they desire,” the
covenant was invalid under the third rea-
sonableness requirement. 19 Wn.App. at

687. But see Wood v. May, (services of

former apprentice farrier who went into
business for himself in violation ol a
noncompetition agreement prohibiting
him from working within 100 miles of
Plaintiff are not indispensable. and there-
fore enforcing the covenant will not cause
undue injury to the public where there are
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Generally, a covenant is supported by suffi-
cient consideration if the employee must sign it as
a condition of employment. The offer of employ-
ment is the consideration for the noncompetition

agreement.

eight competent farriers in the area).

Defenses to
Noncompetition Agreements
In addition to arguing that a

noncompetition agreement is unreason-
able, a former employee has all of the
standard defenses to contractual liability
at his disposal to challenge the validity of
a noncompetition agreement. Particu-
larly, if the employee can persuade the
court that the covenant is not supported
by sufficient consideration. he will be
entirely free of the covenant’s restric-
tions.

Generally, a covenant is supported by
sufficient consideration if the employee
must sign it as a condition of employ-
ment. The offer of employment is the
consideration for the noncompetition
agreement. Forexample, in Wood v, May,
at  310-11, the court found a
noncompetition agreement between a
master farrier and an apprentice supported
by sufficient consideration where the
apprentice signed the noncompetition
agreement inreturn for the master’s prom-
ise to teach him the skill of horseshoeing.

If, however, the employee signs the
noncompetition covenant after he is al-
rcady employed, there may not be suffi-
cient consideration supporting the cov-
enant. In order for sufficient consider-
ation to exist, the employee’s continued
employment must be conditioned upon
signing the agreement. For example, in
Schnellerv. Haves, at 118, the court held
the noncompetition agreement at issue
was not supported by sufficient consider-
ation, and therefore did not bar the defen-
dant from entering into business in com-
petition with his former employer. In
Schneller, the plaintiff, Schneller, oper-
ated an optical shop in Walla Walla. He
met the defendant, Hayes, through
Hayes’s work as a traveling salesman of
optical products. Schnelleroffered Hayes
employment at his shop. Hayes accepted,
and he arranged to move his family to
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Walla Walla from Montana. After Hayes
had resigned his salesman position, but
before he had arrived in Walla Walla,
Schneller wrote Hayes asking him tosign
a written contract agreeing not to engage
in the optical business in Walla Walla
after the termination of his employment.
176 Wash. at 1 17. At first Hayes refused,
but then he signed such an agreement
shortly after he arrived in Walla Walla.
The defendant, Hayes, worked at the
optical shop for several months. During
Hayes’s tenure with Schneller, Schneller
continually reduced his pay. Hayes quit
after Schneller stated he would probably
have to fire Hayes because he could not
afford to keep him on. When Hayes
opened his own optical shop in Walla
Walla, Schneller sued, arguing that Hayes
was subject 10 a noncompetition cov-
enant. The court disagreed. There was
insufficient consideration for the cov-
enant, the court held, because Schneller
had already employed Hayes at the time
the covenant was signed. Thus, Scheller’s
offer of employment was not conditioned
upon Hayes’s signing the covenant.
Schneller therefore could not prevent
Hayes from opening his optical shop.
Racine, at 609, provides a further ex-
ample. In Racine, the employer said noth-
ing to the employee about a

noncompetition covenant at the time of

employment. However, after the
employee’s first week at work, and each
week therealter, the employer required
him to prepare areport showing the names
of the employer’s clients the employee

was servicing. as well as the number of

hours the employee spent on each client
during the week. On the report form.
immediately above the employee’s sig-
nature, appeared anoncompelition agree-
ment. The Washington Supreme Court
held this agreement was supported by
sufficient consideration. The warranty
may not have been effective as to the
employee’s first week of work, the court
stated. Yet, it was effective as to every
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week thereafter, because 1t was ““a basis

and a part consideration for future cm-
ployment.” /d.

Finally. in Knight v. Vale and Gregory,
at 368, the employer said nothing to the
defendants about a noncompetition cov-
enant at the time they were negotiating
the terms of their employment contracts.

On their first day of work. how-
ever . .. [the defendants] were
presented with a “Warranty
Agreement” containing a cov-
enant not to compete for a pe-
riod of three years after termina-
tion of employment.

37Wn.App. at 366. The defendants signed
the Warranty Agreement. and commenced
to work for the plaintitf for the next three
years. After terminating their employ-
ment with the plaintiff and establishing a
competing business, the defendants chal-
lenged the validity of the Warranty Agree-
ment. The court held for the plaintiff.
Although the parties did not discuss the
covenant during employment negotia-
tions, they signed the agreement and were
continuously employed and trained for
the next three years. 37 Wn.App. at 368.
Since “continued employment and train-
g are sufficient consideration for an
employee’s promise not to compete.” the
Warranty Agreement was supported by
sufficient consideration and was binding
upon the defendants. 37 Wn. App. at 368-
69. See, also, Machen, ar 329-32 (1992).

Remedies

Injunctive Relief

An injunction operates to restrain the
commission or continuance of some act
by the defendant. RCW 7.40.020. A plain-
tiff may seek an injunction either before
trial or during trial, and may also request
an injunction as a final orderor judgment.
ld. An injunction is designated by three
different terms depending on when the
plaintiff secks its issuance. Before trial,
an injunction is termed a “temporary re-
straining order,” or TRO. During trial, an
injunction is termed a “preliminary in-
junction.” An injunction entered as a fi-
nal orderor judgment is termed a “perma-
nent injunction.” State ex rel. Pay Less
Drug Stores v. Sutton, 2 Wn.2d 523, 531
(1940), quoting Rogers v. Kendall, 173
Wash. 390.



Types of Injunctive Relief

a. TROs

A temporary restraining order (TRO)
is “issued on an e¢x parte order of the
Judge for the purpose ol preventing the
doing of some act during the time that an
application for a preliminary injunction
is pending.” State ex rel. Pay Less Drug
Stores at 529. Thus, a TRO operates to
restrain the opposite party “until the pro-
priety of granting a temporary injunction
can be determined.” Pay Less, at 528.
See, also, Davis v. Gibbs, 39 Wn.2d 180,
185 (1951). *[L]t goes no further than to
preserve the status [quo| until that deter-
mination” is made. Pay Less, id. A TRO
is not an injunction, id., and the rules
governing its issuance differ from the
rules governing the issuance of injunc-
tions. 1 Barker and Schart, Washington
Practice, § 12.1 - 12.2, p. 194-96. The
following discussion does not address
the requirements for the issuance ol a
TRO.

b. Preliminary Injunctions

“A preliminary injunction is an inter-
locutory order that is granted at the begin-
ning of or during the pendency of an
action. This injunction is designed to
preserve the status quo until the action is
heard onthe merits.” | Barker and Schart,
Washington Practice, § 12.2, p. 195-96.
There are three prerequisites that must be
satisfied before a court will issue a pre-
liminary injunction. An applicant must
establish all three of these prerequisites.
orthe court will deny the requested relief.
Physicians v. Tacoma Stands Up For
Life, 106 Wn.2d 261, 265 (1986).

First, the applicant must show
a clear legal or equitable right.
... Second. the applicant must
show a well-grounded fear of
immediate invasion of thatright.
Third, the applicant must show
that the acts complained of have
or will result in actual and sub-
stantial injury.

| Barkerand Scharf. Washington Prac-
tice, § 12.2, p. 196. See alse King v.
Riveland, 125 Wn.2d 500, 515 (1994).
“IS ince injunctions are addressed to the
equitable powers of the court, thelse]
[three prerequisites] must be examined in
light of equity including balancing the

relative interests ol the parties and, il

appropriate. the interests of the public.”
Tyler Pipe Indus. v. Dep't of Revenue, Y6

An injunction is designated by three different
terms depending on when the plaintiff seeks its
issuance. Before trial, an injunction is termed a
“temporary restraining order,” or TRO. During
trial, an injunction is termed a “preliminary in-
junction.” An injunction entered as a final order or
judgment is termed a “permanent injunction.”

Wn.2d 785, 792 (1982).

c. Permanent Injunctiony

A permanent injunction is an extraor-
dinary equitable remedy: the decision to
issue one is discretionary with the trial
court.” I Barker and Schart, Washington
Practice, § 12.3, p. 197. In deciding
whether to grant a permanent injunction,
the trial court considers the same three
prerequisites involved in deciding
whether to grant a preliminary injunc-
tion. Tyler Pipe Indus., at 792, In addi-
tion, the court weighs several equitable
lactors, including 1) the misconduct of
the plaintiff, if any: 2) the delay, if any. in
bringing suit: and 3) the interest of third
persons and ol the public. /d. See, also,
Butler v. Craft Eng Const. Inc., 67
Wn.App. 684, 692-93 (1992). Holmes
Harbor Water Co. Inc.v. Page, 8 Wn.App.
600. 603 (1973). Thus. there are three
primary defenses to the issuance of a
permanent injunction. These are 1) the
so-called “unclean hands™ defense; 2) the
public-injury defense; and 3) the laches
defense. including the estoppel and waiver
defenses.

Requirements for Injunctive Relief

a. Clear Legal or Equitable Right

To obtain either a preliminary or a
permanent injunction, an applicant first
must demonstrate that he has aclear legal
or equitable right. Tyler Pipe Indus.. at
792-93 (1982). Anapplicant fora perma-
nent injunction satisfies this requirement
if the entire record before the court clearly
warrants a grant of injunctive relief.
Klickitar Countyv. Columbia River Gorge
Com’'n, 770 F.Supp. 1419, 1426
(E.D.Wash. 1991). See, also, King v.
Riveland, supra, 125 Wn.2d at 517-18:
Meclnnes v. Kennell, 47 Wn.2d 29, 38-39
(1955); State ex rel. Hays v. Wilson, 17
Wn.2d 670,672-73 (1943). If there is any

doubt regarding the applicant’s right to
prevail on the merits, an injunction will
not issue. Klickitar County, id. See, also,
Tvler Pipe, 793, quoting Isthmian S.S.
Co.v. Nat. Marine Erc., 41 Wn.2d 1006,
LI7-118(1952) at 117: Aldeirwood Assocs.
v. Envil. Council, 96 Wn.2d 230, 234
(1981), limited in another respect, 113
Wn.2d 413 (1989).

An applicant for a preliminary injunc-
tion satisfies the “clear right™ require-
ment by proving he is [likely to prevail on
the merits. /d. See, also, 1 Barker and
Scharf, Washington Practice, § 12.2, p.
196. It follows that a preliminary injunc-
tion “will not issue in a doubttul case nor
where the material facts in the complaint
and supporting affidavits, on which the
right depends, are controverted or de-
nied.” See, also, Isthniian S.5. Co.; K-2
Ski Company v. Head Ski Co.. 467 F.2d
1087, 1088-89 (9th Cir. 1972). In other
words, a preliminary injunction will not
issue unless the applicant’s pleadings
“make out a prima facie case.” Isthmian
S.8.Co.

b. Well-grounded Fear of Immediate
Tnvasion

The second requirement for the issu-
ance of either a temporary or a permanent
injunction is that the applicant have a
well-grounded fear ol immediate inva-
sion of his clear legal right. King v.
Riveland at 515. To satisfy this require-
ment, the applicant must prove “an injury
to himself that is distinct and palpable. as
opposed to merely abstract, and the al-
leged harm must be actual or imminent.
not conjectural or hypothetical.” Coral
Const. Co.v. King County, 941 F.2d 910,
929 (9th Cir. 1991) (“bald conclusion™
that plaintiffs had sustained injury, with-
out prool of injury, insufficient to confer
standing to sue for injunction), cert. de-
nied. 502 U.S. 1033, 112 S.Ct. 875, 116
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L.Ed.2d 780 (1992), reh’ g denied,
112 §.Ct. 1307, 117 L.Ed.2d 529
(1992). See, also. Hall v. Ellior, 15
Wn.2d 518, 320 (1942), In other
words. il the harm has not yet oc-
curred, “a plaintift must show “a
very significant possibility” of fu-
ture harm in order to have standing
to bring suit.” Coral Const., Id. 1f
the harm has already occurred,
“there must exist a cognizable dan-
ger of recurrent™ injury. State v.
Ralph Williams's North West
Chrysler Plvmouth, Ine..87 Wn.2d
298,313 (1976), appeal dismissed,
430 U.S. 952, 97 S.Ct. 1594, 51
L.Ed.2d 801 (1977). No injunction

will issue for a threatened injury the oc-

currence of which is “merely possible. or

doubtful, or contingent.” or “too remote
and speculative.” Hall, id.

For example, in Hall, the plaintiffs,
city employees cligible to take an exami-
nation the passage of which would entitle
them to a promotion, sought to enjoin the
Seattle civil-service commission from
permitting two other city employees. in-
terveners in the action, from taking the
examination. The plaintiffs argued the
two employees were not eligible under
the city charter to take the examination.
Apparently. the plaintitfs did not want to
compete with the interveners for the pro-
motion. The court declined to issue an
injunction, since there was “only a con-
tingent possibility that [the plaintiffs’]
rights [would] be invaded if the interven-
ers [were| permitted to take the examina-
tion.” 15 Wn.2d at 521. Since there was
no guarantee that the plaintifts would
pass the examination, or that the nter-
veners, if allowed to take the examina-
tion, would pass, there was only aremote
possibility that allowing the interveners
to take the examination would cause in-
jury to the plaintitts. Therefore, injunc-
tion was not a proper remedy. Sce. ulso,
State ex rel. Hays v. Wilson, 17 Wn.2d
670. 672 (1943) (patrolmen do not have
standing to enjoin allegedly incligible
party from taking an examination the
passage of which would make that party
eligible to be appointed chief of police).

¢. Actual and Substantial Injury

The third prerequisite for the issuance
of an injunction is that “the acts com-
plained of are either resulting in or will
result in actual and substantial injury™ to
the applicant. King v. Riveland, at 515.
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If the harm has not
vet occurred, “a plaintiff
must show ‘a very sig-
nificant possibility’ of
Juture harm in order to
have standing to bring
T

Without injury to the applicantno injunc-

tion will issue. King County v. Port of

Seattle, 37 Wn.2d 338, 345 (1950). See,
also, Mclnnes v. Kennell, at 35. More-
over, the alleged injury must be irrepa-
rable for an injunction to issue. King
County v. Port of Seartle, at 346. See,
also, Seartle Audubon Soc. v. Moseley,
798 F.Supp. 1484, 1491 (W.D.Wash,
1992): Fed' n of State Emplovees v. State.
99 Wn.2d 878, 891 (1983); Venegas v.
United FarmWorkers Union, 15 Wn.App.
858,861 (1970), review denied, 88 Wn.2d
1002 (1977). An“irreparable injury™ can-
not be cured by money damages. Tyler
Pipe Tndus. at 796. See. also, Mountain
Medical Equipment v. Healthdyne, 582
F.Supp. 846, 849 (D.Colo. 1984).

Forexample, consider Tvler Pipe Indus.
v. Dep't of Revenue, at 794-96. Tyler
involved a preliminary injunction issued
by the superior court prohibiting the De-
partment of Revenue from collecting cer-
tain taxes from Tyler Pipe pending the
outcome of a trial on the merits. The
Departmentargued that the superior court
should not have issued the injunction
because, infer alia, Tyler had not proved
actual and substantial injury. The Wash-
ington Supreme Court agreed with the
Department. Since

Tyler Pipe’s injury [was] sim-
ply that it [would] have to pay
the tax if the injunction [were
not granted] and [would] only
receive interest of 3 percent on
its refund [if] it [ultimately]
prevailled]. . ..

Tyler's injury was completely compensable
by recovery of damages in an action at
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law. 96 Wn.2d at 794-95. Thus,
payment of the tax did not consti-
tute the actual and substantial in-
jury required for issuance of an
injunction. {d.

d. Application in Trade Secret
and Noncaompetition Covenant
Cases

A trade secret plaintiff is en-
titled to injunctive relief it he proves
cither actual or threatened misap-
propriation of a legally protectable
secret. RCW 19.108.020(1). See.
also. Richardson v. Suzuki Motor
Co., Lrd.. 868 F.2d 1226, 1247
(Fed.Cir. 1989), reh’g denied,
(1989), suggestion for reh’ e en

hanc declined, (1989), cert. denied, 493
U.5.853, 110S8.Ct. 154,107 L.Ed.2d 112
(1989). The requirements for trade secret
status are discussed at Sections IB and
IC, supra. Although the rules for issu-
ance of an injunction in the trade sccret
context generally are the same as in any
othercontext, Wolfe v. Tuthill Corp., Full-
Rite Division, 532N.E.2d 1.2 (Ind. 1988)
(UTSA “merely articulates the common
law™ rules for injunction issuance). the
Washington Supreme Court has held the
“irreparable harm™ requirement inappli-
cable in trade secrets cases. Boeing Com-
pany, at 62 (1987).

A plaintiff suing on a noncompetition
agreement is entitled to injunctive relief
if the agreement at issue is reasonable.
Wood, at 312. As discussed in Section
B, supra, simply because a
noncompetition agreement is unreason-
able as written will not deprive the plain-
tuft of injunctive relief. Rather, such an
agreement will be enforced to a reason-
able extent. /d. What constitutes “reason-
able™ ina particular case 1s amatter of law
for the court to decide. Perry, at 698-99
(1987).

Defenses to Injunctive Actions

a. Unclean Hands

“Equitable relief typically will not be
granted to an individual who has acted in
bad laith with respect to the transaction
that has been brought before the court.™
I'l Wright & Miller. Federal Practice
and Procedure. § 2946, p. 411. See, also,
McKelvie v. Hackney, 58 Wn.2d 23, 31-
32 (1961) (Cinequity practiced against a
third person, who does not complain,
does not close the doors of equity to a



plaintiff guilty of no inequity as against a
defendant™), citing Langley v. Devlin, 95
Wash. 171, and Tait v. King County, 85

Wash. 491: Cooper & Co. v. Anchor

Securities, 9 Wn.2d 45, 73 (1941). An
injunction is a form of equitable relief.
Wright & Miller, Id. Therefore. injunc-
tive relief will not be granted to a party
who has acted in bad faith with respect to
the transaction that has been brought be-
fore the court. Buck v. Gallugher, 36
F.Supp. 405,406 (W.D.Wash. 1940), ju-
risdiction postponed sub nom., 62 S.Ct.
76 (1941). appeal dismissed sub nom..
315U.5.780.62S5.Ct. 579,86 L.Ed. 1187
(1942). See, also. Malo v. Anderson, 62
Wn.2d 813. 817 (1963). Portion Pack
Ine.v. Bond, 44 Wn.2d 161, 170 (1954).
citing Income Investors Inc. v, Shelton, 3
Wn.2d 599: Cooper & Co.. at 74 (rule
inapplicable where plaintff committed
wrongful act under an honest belief as to
its validity): Lenhoff v. Birch Bay Real
Estate, 22 Wn. App. 70, 76 (1978).

This rule is embodied in the “maxim,
‘He who comes into equity must enter
with clean hands.”™ Wright & Miller,
supra,at413. See, also, Cooper & Co., at
71-72. " In other words. since equity tries

to enforce good faith in defendants, it no
less stringently demands the same good
faith from the plainuft.” Wright & Miller,
id. As a result, a court may decline to
issue an injunction to an “unclean™ plain-
tiff even where that plaintiff has proven a
clear right, a well-grounded fear of inva-
sion, and substantial. irreparable injury.
Wright & Miller, supra, at 411. See also
O Brienv. Johnson, 32 Wn.2d 404, 407-
08 (1949). In this event, the plaintff is

leftto his remedy at law. Cascade Timber

Co.v. Northern Pac. Ry. Co.. 28 Wn.2d
684, 711 (1947).

For example, in Portion Pack Inc., the
Portion Pack company sued Bond, a
former employee, for violating a
noncompetition agreement. Bond was a
former Portion Pack partner who had
developed a patented ice cream-making
method and certain trademarks for Por-
tion Pack. When Bond left Portion Pack,
he assigned the patentand the trademarks
to Portion Pack in return for monthly
royalties. Bond had orally agreed to as-
sign some scaling equipment o Portion
Pack, but since Portion Pack’s lawyer
neglected to refer to the sealing equip-
ment in the assignment contract. the seal-

ing equipment was not transferred to Por-
tion Pack.

The day Bond signed the Portion Pack
assignment, he fortuitously ran into one
Allen. incorporator and primary share-
holder of Portion Pack. Allen looked at
the assignment contract and noticed the
sealing equipment had not been assigned.
Allen asked Bond to execute the assign-
ment, but Bond refused. Allen then
stopped payment on Bond’s first rovalty
check. Since Bond needed money. he
promptly agreed to execute a new assign-
ment that included the sealing equip-
ment. In addition to an assignment of the
sealing equipment. however. the new as-
sitgnment  contract  contained a
noncompetition agreement. The parties
had not discussed anoncompetition agree-
ment prior to this time. Bond signed the
new contract, but began competing with
Portion Pack a short time later. Portion
Pack sued. seeking an injunction.

The Washington Supreme Court de-
clined to issue an injunction under the
“clean hands™ doctrine. Allen was en-
titled to stop payment on the check since
Bond refused to fully execute the assign-
ment he had agreed to. Allen was not
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entitled, however, to force Bond to sign
the noncompetition agreement. The par-
ties had never before discussed such an
agreement, and it was clearly an after-
thought [arising] when [Allen] realized
[Bond's] financial predicament.”™ 44
Wn.2d at 170. Thus. “that agreement was
procured under such means that [Portion
Pack could] not be permitted to enforce it
in a court of equity.” /d.
h. Public Injury

“Indetermining whether or not to issug
aninjunction, the .. . court may consider.
if appropriate. the interest of the public.”

Mains Farm Homeowners Association
v. Worthington, 64 Wn.App. 171, 179
(1992). review granted, 119 Wn.2d 1001
(1992). aft’d, 121 Wn.2d 810 (1993).
See, also, Secattle Audubon Soc. v.
Moseley, at 1491 (W.D.Wash. 1992}
Tyler Pipe Industries Ine., ar 792 (1982);
Butler, ar 693 (1992). In so doing, the
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court weighs the interest of the public
against the plaintiff’s interest in obtain-
ing the injunction. Seattle Audubon Soc.
v. Maoseley, id.: Tyler Pipe. at 796. The
court will issue an injunction where the
plaintitt “show[s] [that nonissuance en-
tails] a probability of injury serious
enough to outweigh any adverse aflects
[sic] [to the public] from the issuance of
an injunction.” Seattle Audubon, id. A
court will not issue an mjunction where
such issuance would cause an injury to
the public greater than the injury the
plaintiff will sustain as a result of
nonissuance. Tvler Pipe, supra, 96 Wn.2d
at 797.

For example. in Tyler Pipe. the plain-
tiff, Tyler Pipe, sought to enjoin the De-
partment of Revenue from collecting cer-
tain taxes from Tyler pending the out-
come of a trial to determine the propriety
of imposing the tax on Tyler. The Wash-
ington Supreme Court declined Lo enjoin
the Department from taxing Tyler be-
cause, inter aliu, sociely’s strong interest
ineflicient tax collection outweighed the
harm Tyler would sustain as a result of
nonissuance of the injunction. If the in-
junction were niof granted. the only harm
to Tyler would be that Tyler would have
to pay the taxes during the litigation.
Since the Department could refund Tyler's
money. with interest, il it ultimately lost
on the merits, this did not constitute a
substantial injury. If the injunction were
granted. however, the Department would
be prohibited from collecting from Tyler
during the litigation, raising the possibil-
ity that “essential public services depen-
denton the funds™ would be “unnecessar-
ily interrupted.” 96 Wn.2d at 797. This
was a public injury sufficient to warrant
nonissuance of Tyler’s requested injunc-
tion.

c. Action Barred by Laches, Estoppel,
or Waiver

i. Laches

The **doctrine of laches” is based upon
[the] maxim that equity aids the vigilant
and not those who slumber on theirrights.”
Black’s Law Dictionary 875 (6th ed.
1990). See, also, Arnold v. Melani, 75
Wn.2d 143, 147 (1968). Laches is de-
fined as a plaintiff’s “neglect to assert a
right or claim which, taken together with
lapse of time and other circumstances,
caus|es] prejudice to [the | adverse party.”
ld. See, also, Thorsteinson v. Waters, 65

Wn.2d 739. 747 (1965), overruled on



other grounds, 100 Wn.2d 853 (1984). A
court will not award equitable relief to a
plaintiff who is guilty of laches. /d. Thus,
a court will not issue an injunction in
favorofa plaintiff whois guilty of Taches.
Il Wright & Miller, Federal Practice, §
2946, p. 417. See, also. LaVergne v.
Boysen, 82 Wn.2d 718, 720 (1973);
Johnson v. Schultz, 137 Wash. 584, 587
(1926); Ronberg v. Smith, 132 Wash.

A plaintiff is not guilty of laches when
he has merely delayed in bringing his
claim. Wright & Miller, at419. See, also,
Inland Motor Freight v. United States, 60
F.Supp. 520, 523 (E.D.Wash. 1945); Es-
tate of Crawford, Matter of, 107 Wn.2d
493, 501 (1986); Arnold v. Melani, at
147: Thorsteinson v. Waters, at 747,
Rather, the plaintiff’s delay must be cul-
pable, and must have resulted in [irre-
trievably| changed circumstances that will
“work to the disadvantage or prejudice
[of the defendant should] the claim . . .
now . .. be enforced.” Wright & Miller,
supra, at 420, quoting de Funiak, Hand-
book of Modern Equity,2d ed. 1956, § 24,
p. 41. See, also, Sandvik v. Alaska Pack-
ers Ass'n, 609 F.2d 969, 972, 973 (9th
Cir. 1979 Marriage of Leslie, 112 Wn.2d
612, 619 (1989): Hayden v. Port
Townsend, 93 Wn.2d 870, 874-75 (1980).
overruled on other grounds, 101 Wn.2d
280 (1984); Luellen v. Aberdeen, 20
Wn.2d 594, 602-03 (1944), overruled on
other grounds, 104 Wn.2d 710 (1985);
MeKnight v. Basilides, 19 Wn.2d 391,
400-01 (1943); State ex rel. Hearty v.
Mullin, 198 Wash. 99, 105 (1939);
Johnson v. Schuliz, at 588; Ward v.
Richards & Rossano Inc., 51 Wn.App.
423,435 (1988), reconsideration denied,
(1988), review denied, 111 Wn.2d 1019
(1988). For instance, the plaintiff’s neg-
ligent delay may have misled the defen-
dant

into acting on the assumption
that the plaintiff has abandoned
his claim, or that he acquiesces
in the situation, or changed cir-
cumstances may make it more
difficult to defend against the
claim.

Wright & Miller, id. Laches thus arises
where there is detriment to the defendant
resulting from his justifiable reliance on
the plaintiff’s blameworthy delay. As

such, laches is a species of equitable
estoppel. Black's Law Dictionary, id. See,
also, Havden v. Port Townsend, at 875;
Arnoldv. Melani, at 147; Thorsteinson v.
Waters, at 747; Bowe v. Provident Loan
Corporation, 120 Wash. 574,580 (1922);
Grayv.Reeves, 69 Wash. 374,378 (1912).

“Indeciding whether laches applies, |a
court will] assess the inherent equities of
[the] particular case [before it].” Ward v.
Richards & Rossano Inc., at 435. See,

also, McKnight v. Basilides, at 401;
Johnsonv.Schultz, at 587. Thus, there are
no “hard and fast rules” dictating when
laches will bar the plaintiff™s claim. I re
Estate of Tuott, 25 Wn.App. 259, 261
(1980).

ii. Estoppel

Estoppel operates to prevent a party
“from denying his own expressed or im-
plied admission. [act or representation],
[wrongfully or negligently made], which
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. been ac-

has in good faith . .
cepted and [justifiably] acted
upon by another.” Code v. Lon-
don, 27 Wn.2d 279, 283 (1947);

Kessinger v. Anderson, 31
Wn.2d 157, 169 (1948). See,
also, Thomas v. Harlan, 27 .
Wn.2d 512,518 (1947). The es-
toppel defense is similar to the
laches defense in that both oper-
ate to remedy a defendant’s jus-
tifiable detrimental reliance on
the plaintiff’™s conduct. Royal Air
Propertiesine.v. Smith.333F.2d
568, 570 (9th Cir. 1964). See,
e.g.. Brown v. Charlton, 90
Wn.2d 362,366 (1978); Leonard
v. Washington Emplovers, Inc.,
TTWn.2d 271,281 (1970); Adel
v. Blattman, 57 Wn.2d 337, 340-
41 (1960).

Estoppel requires proof of three ele-
ments. These elements are (1) an admis-
sion, statement, or act inconsistent with
the claim afterwards asserted; (2) action
by the other party on the faith of such
admission, statement, or act; and (3) in-
jury to such other party resulting from
allowing the first party to contradict or
repudiate such admission, statement, or
act. Arnold v. Melani, at 147 (1968). See,
also, McDaniels v. Carlson, 108 Wn.2d
299, 308 (1987): Kessinger v. Anderson,
at 170; Code v. London, at 283; Thomas
v. Harlan, at 518; Ward v. Richards &
Rossano Inc., 51 Wn.App. 423, 434
(1988). If the defendant shows the exist-
ence of each of these three elements, the
plaintff’s claim will be barred. Wirzel v.
Tena, 48 Wn.2d 628, 632 (1956);
Kessinger v. Anderson, at 169; Code v.
London, at 283; Thomas v. Harlan, at
518, As with laches, the applicability of
the doctrine of estoppel “depends upon
the particular facts and circumstances™ of
the case before the court. Bennertv. Grays
Harbor County, 15 Wn.2d 331, 342
(1942).

i, Waiver

“A waiver . .. |is] the [voluntary and]|
intentional relinquishment of a [known]|
right, or . .. a neglect to insist upon it.”
Kessinger v. Anderson, at 169 (1948);
Time Oil Co. v. Cigna Property & Cas.
Ins. Co., 743 F.Supp. 1400, 1419
(W.D.Wash. 1990). See, also, Royal Air
Properties at 571 (9th Cir. 1964) (actual
knowledge of right required; inquiry no-
tice insufficient to support waiver under
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Estoppel requires proof of
three elements: (1) an admission,
statement, or act inconsistent
with the claim afterwards as-
serted; (2) action by the other
party on the faith of such admis-
sion, statement, or act; and (3)
injury to such other party result-
ing from allowing the first party
to contradict or repudiate such
admission, statement, or act.

Securities Exchange Act of 1934);
Birkeland v. Corbett, 51 Wn.2d 554, 565
(1958). Generally, “all rights or privi-
leges to which a person is legally en-
titled” are subject to waiver. Bowman v.
Webster, 44 Wn.2d 667. 669 (1954). But
see Shoreline C.C.v. Employment Secu-
rity, 120 Wn.2d 394, 409 (1992) (a per-
son may not waive a right where such

waltver violates public policy). A waiver

is unilateral in that it takes only one party
tocreate it. Kessinger, id. See, also, Time
Qil Co., at 1419; Bowman v. Webster, at
670.

In order to create a waiver, it is neces-
sary that this party intend “to relinquish
the right, advantage, or benefit™ in ques-
tion, Wagner v. Wagner, 95 Wn.2d 94,
102 (1980). See, also, Public Utility Dis-
trictNo. I of Lewis Countyv. Washington
Public Power Supply System, 104 Wn.2d
353, 365 (1985), modified on other
erounds, 713 P.2d 1109 (Wash. 1986);
State exrel Madden v. Public Utility Dist.
No. I of Douglas County, 83 Wn.2d 219,
222 (1973), appeal dismissed, cert. de-
nied,419U.S.808,955.Ct. 20,42 L.Ed.2d
33 (1974). Without the requisite intent,
no waiver exists. Id. Such intent may be
shown either by an express, unambigu-
ous relinquishment or by the waiving
party’s conduct. Wagner, id. See, also,
PUD of Lewis County, at 365: Bowman
v. Webster, at 669 (1954). Where intent
to waive is inferred from conduct, the
conduct must unequivocally evince an
intent to waive. Wagner, id. Sce, also,
Birkeland v. Corbett, at 565. In other
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words. the conduct must be “in-
consistent with any other inten-
tion than to waive.” Caterpillar
Tractor Co.v. Colliny Machin-
ery Co., 286 F.2d 4406, 452 (9th
Cir. 1960). See, also, PUD of
Lewis Countyv. WPPSS, at 365;
Birkeland v. Corbett, at 565. 1f
there 1s any doubt regarding the
party’s intent to waive cither
expressly or by conduct, waiver
does not oceur. Wagner, id. See,
e.g., Caterpillar Tractor Co. v.
Collins Machinery Co., at 446
(party did not waive right to sue
by stating, before litigation was
anticipated, that it was trving to
be cooperative and did not want
to make a legal issue ol the mat-
ter).

Waiver is distinet from laches
and estoppel, although the three defenses
often are brought simultaneously. See.
e.g., Roval Air Properties, at 571. While
the waiver defense “spring[s] principally
from intent,” the laches and estoppel de-
fenses, as discussed above. arise from
“injury to |a] deceived party caused by
neglect or misleading action™ by the op-
posing party. Roval Air Properties Inc.,
at 571. See., also, Caterpillar Tractor Co.
v. Collins Machinery Co., supra, 286
F.2d at 452, Kessinger v. Anderson, at
168-69. In contrast to laches and estop-
pel, therefore, no detrimental reliance is
required for waiver. Royal Air Properties
Inc., at 571. As a result, the waiver de-
fense may apply in situations where the
laches and estoppel defenses are inappli-
cable. Where waiver is applicable, it pre-
cludes the waiving party from asserting
his claim. See, e.g., Bowman v. Webster,
at070-7 1. Whether ornot waiver exists is
a question of fact, and therefore is deter-
mined on a case by case basis. Time Qil
Co., at 1419. See, also, Bowman v.
Webster, at 670: Singer Creditv. Mercer
Masonry, 13 Wn.App. 877, 885 (1973).

Damages

1. Statutory Damages Under the Trade
Secrets Act

“In addition to or in lieu of injunctive
relief,” a prevailing trade secrets plaintiff
“may recover damages for the actual loss
caused by misappropriation. A [plaintiff]
also may recover for the unjust enrich-
ment caused by misappropriation that is
not taken into account in computing dam-



ages for actual loss.” RCW
19.108.030(1).

Moreover, “if willful and malicious
misappropriation exists, the court may
award exemplary damages.” RCW
19.108.030(2). For example, in
Boeing., the Washington Supreme
Court awarded Boeing exemplary
damages for trade secrets misappro-
priated by Sierracin because Sierracin
never “entertained any honest doubt
as to the legality of its conduct.” The
amount of exemplary damages
awarded may not exceed “twice any
award " made foractual loss and unjust
enrichment pursuant to RCW
19.108.030(1). RCW 19.108.030(2).

In addition to exemplary damages, a
court may award attorneys’ fees to a
prevailing trade secrets plaintiff where
the defendant’s misappropriation was -
tentional, willful, and malicious.” Boeing,
at 64, citing RCW 19.108.040.

2. Consumier Protection Actions

The Consumer Protection Act (CPA)
renders all “unfair methods of competi-
tion and unfair or deceptive acts or prac-
tices in the conduct of any trade or com-
merce . . . unlawful.” RCW 19.86.020.
There are no cases expressly applying the
CPA cither to theft of trade secrets or
breach of a noncompetition covenant.
The case of Nordstrom v. Tampourlos,
107Wn.2d 735 (1987). however. involves
analogous facts and suggests the CPA
would apply to both theft of trade secrets
and breach of a noncompetition agree-
ment. In Nordstrom. the Washington
Supreme Court held that a trade name
infringement constituted an unfair method
of competition under the CPA. There-
fore, the defendant Tampourlos infringed
upon Nordstrom’s trade name and vio-
lated the CPA when he named his beauty
salon “Nostrum.” If stealing a trade name
constitutes unfair competition in viola-
tion of the CPA. then arguably so does
stealing a trade secret or stealing a
plaintiff’s customers in violation of a
noncompetition agreement.

Presuming the CPA applies, a prevail-
ing plaintiff is entitled “to recover the
actual damages sustained by him . . .
together with the cost of the suit, includ-
ing a reasonable attorney’s fee.” RCW
19.86.090. The court may, moreover, “in
its discretion, increase the award of dam-
ages’ to an amount up to “three times the
actual damages sustained,” although such

For those who view
lawyering as a blood
sport, the litigation of
trade secret and
noncompetition claims
often involves speed, sur-
prise, and more than a bit
of deception.

increased amount may not exceed
$10,000. RCW 19.86.090.

3. Lost Profits Damages for Breach of
Noncompetition Agreements

If a noncompetition agreement does
not contain a liquidated damages provi-
sion or formula, the general rule is that
damages for breach equal the lost profits
caused by the breach. The law of lost
profit damages is complex, and counsel
are well advised to consult the leading
treatise, Robert L. Dunn’s Recovery of
Damages For Lost Profits (Lawpress,
4th Ed. 1992) (hereafter, “Dunn”). Gen-
erally speaking, however, lost profits for
breach of a noncompetition agreement
will be recoverableif (1) they were within
the parties contemplation at the time the
contract was made: (2) they are the proxi-
mate result of defendant’s breach, and (3)
proven with reasonable certainty. The
evidence need not establish the loss with
mathematical certainty. Larsenv. Walton
Plywood Co., 65 Wn.2d. 1,390 P.2d 677
(1964). Lost profits are generally net prof-
its, without deduction of allocated fixed
overhead. 2 Dunn. §§ 6.1, 6.5; Williams
v Fixdahl, 6 Wn.App. 24,491 P.2d 1309
(1971).

The plaintiff has the burden to prove
lost profits. Defendants often attack the
proximate cause link between the breach
and the loss, by, for example, claiming
that the plaintiff would have lost the busi-
ness regardless of defendants™ breach.
The adequacy of proof can be attacked in
several other ways. Such attacks can suc-
ceed when a plaintiff provides no sub-
stantiation for the lost-profit calculation:
or fails to prove loss of a real, non-
speculative opportunity (as, for example,

where a business is new and its profit-
ability uncertain). 2 Dunn §§ 7.8-7.11;
National School Studios v. Superior
School Photo Service, at 275-76 (lail-
ure to provide substantiation); Wilson
v. Brand S. Corp., 27 Wn.App. 743,
621 P.2d 748 (1980) (new business
held too speculative).

Practical Considerations
For those who view lawyering as a
blood sport. the litigation of trade se-
cret and noncompetition claims often
involves speed, surprise, and more
than a bit of deception. Departing em-
ployees often secrete documents or
informationmonths inadvance of their
move; employers, in turn may be moti-
vated more by the desire to interrupt the
former employee’s efforts to set up the
competing business and solicit custom-
ers than by any real concern for loss of
ostensibly secret customer lists. The list
of tactical suggestions set out here should
be reconsidered in light of the specific
problem and case.

Representing the employer-plaintiff in
litigation

When representing the employer-plain-
tiff, the following ideas should be consid-
ered:

I. Do preventive review and drafting.
All the litigation skill in the world won’t
help your chient if they don’t have tightly
drafted employment agreements that con-
form to the legal requirements for
noncompetition agreements and specify
the information that is to be regarded as
trade secret. Explain the trade secret re-
quirements for protecting the confidenti-
ality of information. Advise your client
1o be consistent in enforcing their poli-
cies and agreements.

2. Attack as fast as you can. Speed is
vital forarguing to the court that you have
a serious emergency and need a TRO or
preliminary injunction to protect your
interests. If the case has sat on your desk
for a month, you'd better be prepared to
explain to both the court and your client.

3. Antack as broadly as vou can. In
addition to seeking a TRO, get the court
to sign an order compelling expedited
discovery and return or sequestration of
any documents, computer records, or tan-
gible objects taken.

4. Choose state over federal court. State
courts will often rubber stamp TROs and
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discovery requests provided that you have
a reasonable basis for claiming that
colorable trade secrets have been taken or
a facially legitimate noncompetition
agreement has been breached. Federal
judges are much more stingy with tempo-
rary restraining orders and often have a
more difficult time scheduling hearings
on short notice.

5. Provide the bare minimum of notice
before a TRO. So long as courts (particu-
larly commissioners) don’t exhibit con-
cern for the rights of defendants who are
served an hour before the TRO hearing,
minimum notice is valuable tool for the
plaintift,

0. Schedule the preliminary injunction
hearing as soon as possible. The more
discovery time you give to the defendant,
the more likely they are to find evidence
for equitable defenses such as unclean
hands or estoppel.

7. Make sure your client mitigates dam-
ages. A good customer is worth more
than a good lawsuit. you'll be doing your
client a favor if you tell him or her to get
on the phone to customers or clients to
save their business while you go to court.
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8. Be prepared to explain why informa-
tion is a trade secret. Learn why the
customer listis vital to your client’s busi-
ness and can’t be reproduced. Document
the thousands of dollars that went into
producing the list of sales prospects. Be
specific on why your client values the
information at issue.

9. Above all, try to cast the case as a
story of thefi. Judges. jurors and arbitra-
tors don’t like thieves, but they’re sym-
pathetic to struggling underdogs starting
new businesses in good old American
competition. Make sure your opponent
gets typecast as the scoundrel, not your
client.

Representing the defendant in litigation

Although the law in Washington [a-
vors protection of trade secrets and en-
forces noncompetition agreements, de-
fendants can still win these cases. Some
suggestions for the defense:

1. Counsel the client before departure.
Often, a departing employee can avoid
litigation by waiting out the term of their
contract, or even by negotiating with the
employer. If you get the chance, do a
cost-benefit analysis for your client (in-
cluding your assessment of the litigation
probabilities) before the break takes place.
If your client is taking customer informa-
tion when departing employment. advise
them to take only the information they
personally developed and used—not the
entire company client list.

2. Beat the TRO. Your opponent may

tire quickly if you can beat the TRO. If

you expect possible litigation, prepare in
advance with declarations from your cli-
ent and other witnesses. key cases, etc.
Avoid the commissioners; insist the mat-
ter is so complex that the TRO must be
heard by a judge. This may buy you time
to have an associate do research or to get
witnesses down to the courthouse.

3. Af vou can’t defeat the TRO, narrow
it. Argue the rights of third parties that
would be impaired to keep the TRO's
scope narrow. For example, a TRO that
prohibits further solicitation of custom-
ers does far less damage to your client
than one that prohibits her from dealing
with any of those customers.

4. Do discovery before the preliminary
injunction proceeding. The bestevidence
of your defenses to an injunction—Ilack
of harm, availability of damages, estop-
pel. unclean hands—is likely to come
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from your opponent and third party wit-
nesses, and your opponents” documents.
If your opponent has succeeded in getting
expedited discovery from vour client.
insist on reciprocal discovery from the
judge hearing the TRO.

5. Concentrate on equitable defenses.
If your client is struggling to start his or
her business, they may not be able to
survive a long injunction. Concentrate
your fire on beating the injunction and
you may be able to settle the damage
issues later.

6. Bring in the customers. Your client
probably has customers or clients who
want to do business with them. Get dec-
larations from those customers asking
the court not to interfere with their rights
by enjoining your client from dealing
with them.

7. Cast the case as one of competition.
Put on evidence to show that the norm in
the relevant industry is rough competi-
tion. Paint your client as the defender of
free enterprise and open competition.
Show that your client will be deprived of
their right to earn a living.

8. Bewary of criminal lfability in trade
secret cases. If you client has taken a
genuine trade secret, particularly in tan-
gible form (like a computer diskette) they
are potentially exposed to criminal liabil-
ity for theft. Advise them that their depo-
sition testimony could be used against
them later. Consider carly, quiet settle-
ment.
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Handbook on Insurance Coverage Disputes, 7th Ed.

by Barry R. Ostrager and Thomas R. Newman, 1,115
1994, $165. To order, call (800) 901-9074, 8:30-4 EST).

pp. binder format. ( Prentice Hall Law and Business,

Editorial Advisory Board member
Tammy L. Lewis is an assoclate with
Lane Powell Spears Lubersky in Seattle.

principles ol insurance coverage, this
book provides a quick and easy route to
the large body of case law in the area.

I your practice involves insur- 2 b
I ance coverage issues. Prentice

reviewed by Tammy L. Lewis

Hall's Handbook on nsurance  U.S. Regulation of the International Securities
Uaverage Dispuies Is an indis- Markets: A Guide for Domestic
pensable reference. 6th Ed. .
(1993, 999 pp.). Barry R. Ostrager and and Foreign Issuers
Thomas R. Newman updated the hand- a”(] I”f()rn?()(ll'(ﬂ'I.()S (2”d EC!)
by Edward F. Greene, Alan L. Beller, George M. Cohen. Manley O.

book 1o reflect recent trends in decisions
in insurance law. It focuses primarily on

Hudson. Jr.. Edward J. Rosen. (Prentice Hall Law & Business, 1993,
2 vols., $250. To order, call (800) 901-9074. 8:30-4 EST.)

comprehensive general liability cover-
reviewed by William C. Philbrick
financial markets has been a

age. with special attention to issues per-
phenomenon that even the

taining to environmental-coverage dis-
putes. The handbook is informative and
provides a comprehensive compilation
of relevant case law.

It provides a succinet analysis for the
most commonly encountered insurance
coverage issues, including general rules

uring recent years, the inter-
nationalization of the world’s

alike are no longer confining themselves
to a single nation’s boundaries.

As a direct consequence, legal practi-
tioners increasingly need to guide inter-

of policy construction. the notice require-
ments under standard, comprehensive,
general-liability policies, the roles of bro-
kers and agents, the duty to defend, and
an abbreviated analysis of the evolution
ol comprehensive general-liability insur-
ance over the past several decades.

The handbook also dwells at length on
Isurance coverage issues pertaining to
environmental cleanup litigation, specifi-
cally exploring recent trends in interpre-
tation of the pollution exclusion, covered
damages, and the scope of the duty to
defend CERCLA claims. Ostrager and
Newman also provide a useful discussion
of bad faith and i1ssues specific to excess
carriers. There is also a limited discus-
sion of the roles of insurance brokers and
agency issues. All-in-all, the handbook is
well-organized for easy reference and
can potentially save hours of research
into insurance coverage issues. Although
few of the cases are discussed in any
detail. the handbook provides a good
overview of jurisdictional trends in an
cusily understandable and accessible for-
mat. I you are a practitioner with a sig-
nificant amount of your practice focused
on environmental or personal-injury.
toxic-tort litigation, this book should be
part of your library. While other books
and treatises may provide a better back-
ground on the philosophy and underlying

ordinary small investor could not ignore.
Securities markets are becoming increas-
ingly integrated as issuers and investors

national clients who desire to raise capi-
tal in the United States and American
clients whao desire to raise capital outside
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the United States through the legal com-
plexities of U.S. securities laws. Specifi-
cally, clients need to know under what
circumstances a securities offering will
be subjectto U.S. jurisdiction, and how to
comply with all the rules and
regulations enforced prima-
rily by the U.S. Securities and
Exchange Commission (the
*SEC™), the governmental
agency delegated to regulate
U.S. securities markets and
protect U.S. investors. Alter-
natively. clients often want to
know how to structure securi-
ties offerings so that they
avoid the maze and perceived
burdens of U.S. regulation.
The authors, all practicing
attorneys with a major New
York-based law firm, have
put together this two volume
looseleafl book that 1s an excellent com-

prehensive description and analysis of

U.S. regulation of international securi-
ties offerings. Specifically, the setis about
U.S. regulation of the international distri-
bution and trading of financial instru-
ments and about U.S. regulation of for-
eign linancial institutions engaged in the
United States in the securities business

(including transactions in financial in-
struments subject to commodities law
regulation). It describes in understand-
able detail the U.S. regulatory regime
applicable to foreign companies entering

This is the first publication to
compile in one place all the recent
initiatives by the SEC, the Federal
Reserve Board and the Commodity
Futures Trading Commission to
accommodate and facilitate cross-
border transactions.

the U.S. capital markets and to securities
distributions in international markets by
issuers with a U.S. presence. It also ana-
lyzes how the U.S. regulatory regime
applies to entities including, but not lim-
ited to, securities brokers and dealers,
foreign banks, investment companies and
investment advisers.

Until recent years, many engaged in
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the world’s capital markets would have
characterized U.S. regulation and SEC
oversight as draconian. This not only
dissuaded many foreign issuers from seek-
ing to raise capital in U.S. markets, but
also sometimes influenced U.S.-
based issuers to seek investors in
foreign markets. Simultancous
offerings in U.S. and foreign mar-
kets were impractical and pro-
hibitively expensive because of
the costs involved with comply-
ing with different. and often con-
tlicting, national regulations. The
SEC has recognized the trend
toward international diversifica-
tion of investment portfolios and
the need for globalization of the
world’s financial markets. It has
responded to that trend by pro-
mulgating new rules and regula-
tions designed to facilitate offer-
ings in the United States or involving
U.S. investors.

This is the lirst publication I have seen
which compiles in one place all the recent
initiatives by the SEC, the Federal Re-
serve Board and the Commodity Futures
Trading Commission to accommodate
and [acilitate cross-border transactions.
Because of these initiatives, there is an
increased level of interest by foreign en-
tities in the U.S. capital markets.

The book is easy to use due in large part
to a detailed Table of Contents. It is
extremely well written, managing to be
complete and comprehensive without
causing confusion which all too often
arises when one tries to write about such
complex subjects as securities laws. None-
theless. I would not recommend the book
to a practitioner withno exposure to secu-
rities law who might find the comprehen-
sive nature of the two volume set over-
whelming.

The book has 14 chapters and is di-
vided into three parts. Part One examines
how a foreign company can develop ac-
cess to U.S. capital markets, and how
both U.S. and foreign companies can
raise capital outside the U.S. in ways that
are clearly outside the reach of the U.S.
regulatory system. Part One begins by
introducing the key pieces of pertinent
legislation. Subsequent chapters expound
on the U.S. legal considerations involved
infinancings inthe U.S. and international
capital markets. It reviews options along
a continuum that ranges from sponsoring
an ADR (American Depository Receipt)
program to facilitate secondary market



trading of outstanding securities Lo con-
ducting a full-fledged public offering.

Part Two focuses on the requirements
applicable to foreign financial institu-
tions and particular kinds ol foreign enti-
ties (and their affiliates) that want to do
business in the United States or with U.S.
residents, including broker-dealers. in-
vestment advisers. investment compa-
nies, commercial and universal banks
and their U.S. affiliates.

Part Three looks at leading pertinent
court cases which have established pre-
cedent or standards for a variety of secu-
rities law jurisdictional issues. The au-
thors say they will distribute at a later
date a section which addresses the con-
cerns that foreign companies may have
about raising capital in the United States
because of the substantive and proce-
dural risks posed by the possibility of
U.S. securities litigation.

The practical value of the book is en-
hanced by the appendix, which includes
forms, texts of statutes, rules and regula-
tions, tables of cases, SEC releases, no-
action letters, Federal Reserve Board or-
ders and interpretive letters.

Updates to the looseleal volumes will
serve to keep the practitioner current on
continuing developments and rule
changes by the SEC and other govern-
mental entities. Such rule changes are
inevitable in light of the most recent con-
certed efforts at the SEC to accommodate
the U.S. financial markets and U.S. in-
vestars with the increasingly global mar-
ketplace.

The set has its limitations. There is
little discussion of the laws of any of the
50 states (so-called “Blue Sky™ laws).
Neither is there any discussion of the
laws ol countries other than the United
States, although there are some insightful
comparisons between U.S. practice and
English practice.

This two-volume set would serve as an
invaluable toolto every lawyer who prac-
tices any form of securities law, as well as
Lo any other professional in the financial
services field who has either foreign cli-
ents or U.S. clients who engage in busi-

ness outside the U.S
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Until August of this vear, Seattle attor-
ney William Philbrick will be working in
Poland as a guest of the Warsaw Stock
Exchange.

Reciprocity and Retaliation in U.S. Trade Policy

by Thomas O. Bayard and Kimberly Ann Elliot ( Institute for Interna-
tional Economics, ISBN #0-88132-084-6, 1994400 pp.. $25, To order.

call (800) 229-3266.)

ntil the mid-1970s, U.S.

reviewed by Kathryn A. Russell
trade policy focused on non-
discrimination and using

multilateral (multiple state)

efforts 1o increase free trade. After the
first oil shocks and the collapse of the
Bretton Woods system for exchange rate
management, however, U.S. businesses
and policymakers began feeling insecure
about the true position of the ULS. in the
world system. This insecurity, combined
with the economic pressures of the 19805,
led to a shift in trade policy emphasis
towards unilateral, independent U.S. ef-
forts to “level the playing field™ of world
trade.

The tool for implementing this policy
has been Section 301, and later Super 301
and Special 301 provisions of LS. trade
law. Using these provisions, the U.S,
Trade Representative and successive ad-
ministrations have practiced what the au-

thors of the book call “aggressive unilat-
eralism.” Aggressive unilateralism in-
volves the U.S. unilaterally deciding a
trading partner is engaging in unfair trade
practices and threatening or taking retal-
latory measures against the offending
country without offering any concessions
in U.S. trade practices to sweeten the
deal.

In this surprisingly readable book. the
authors provide a comprehensive, rela-
tively unbiased discussion of the history
of aggressive unilateralism as U.S. trade
policy. Anyone interested in trade policy
will find this book informative and inter-
esting. Even those with a strong back-
ground in this area of law may want to
include this book in their library, because
it contains very useful charts and appen-
dices. including detailed discussions of
71 of the 91 cases initiated by the U.S.
between 1975 and June of 1994,
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As might be expected, aggressive uni-
lateralism has strong critics and vocifer-
ous supporters. Despite the controversial
nature of the policy, the authors contend
there has not been much analysis of the
actual effectiveness of the policy in prac-
tice. They try todistance themselves from
cither side of the issue, instead seeking
the “truthand consequences™ of the policy.
Although their choice of words some-
times betrays aslight bias against aggres-
sive unilateralism (supporters as “hawk-
ish™). they avoid pounding any pulpits
and, in general. succeed in their efforts to
remain uninvolved in the fray.

The book begins with a basic explana-
tory section tracing the history of the
provisions and a description of the Sec-
tion 301 process. Next, the authors exam-
inc 71 selected cases, attempting to de-
bunk the extremes of passionate support-

ers and rabid critics. In the end. they
conclude, aggressive unilateralism is nei-
ther a resounding success nor a danger-
ous failure. Instead. it is a tool that must
be cautiously used within the contextof a
broader trade policy including multilat-
eralism. Without including some multi-
lateral action in trade policy. they warn,
the U.S. will lose credibility and hinder
further progress towards truly free trade.

With the success of the Uruguay round of

GATT. the U.S. can no longer justify
aggressive unilateralism based on the
weaknesses of multilateral action.,
Despite the complexity of the topic.
this book is fairly easy to follow; the
authors include usually readable graphs
and diagrams to explain their points
throughout. The case study appendix is
especially useful, beginning with a chart
categorizing the target country or region,

actual value of U.S. exports to the targel,
GATT actions, the type of product or
service, and whether the negotiating ob-
jecting was achieved or trade liberaliza-
tion occurred. Forthose interested in sub-
sequent GATT action, the book lacks
original citations to Panel decisions, in-
stead relying on a secondary source, but
that information is not impossible to find.
In addition, the book has a very compre-
hensive index and numerous pages ol
references. which may be used for further
rescarch. All in all, Reciprocity and Re-
taliation in U.S. Trade Policy is a well-
written, informative book.

Editorial Advisory Board member
Kathryn Russell works with the Wash-
ington Appellate Project in Seatile.

The Death of Common Sense: How Law Is Suffocating America
by Philip K. Howard, 187 pp., hardcover, (Random House, 1995, $18. Available at bookstores.)

reviewed by Robert C. Cumbow

ast fall’s Republican sweep

was accompanied—perhaps

not coincidentally—by a

wave of new books about
what’s wrong with American law, poli-
tics, and society in general, seen from a
vaguely conservative vantage: Patrick E.
Kennon's Twilight of Democracy (a sys-
tem that bases leadership on popular vote
is doomed to fail); William A. Henry I1's
In Defense of Elitism (individualism, not
egalitarianism, is the only way to real
achievement): Mary Ann Glendon’s A
Nation Under Lawyers (what to do about
all these lawyers?); Philip K. Howard’s
The Death of Commeon Sense (what to do
about all these laws?). This last, an ora-
torically written little page-turner, isriding
high on best-seller lists and 15 winning
comment out of all proportion to its mod-
est length and simple message.

The message is that, in the last two or
three decades, American law has moved
from the common-law tradition of deci-
sions based on individual facts 1o the
obsessive crafling of statutes and regula-
lions to cover every possible situation.
Law increasingly seeks certainty rather
than justice: instead of leaving difficult
choices to the discretion of skilled profes-
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sionals in government, it seeks to provide
a rule to answer every question. lroni-
cally, the more detailed the book of rules
becomes, the more it hamstrings the very
system it is supposed to facilitate.

Howard provides a lively and compel-
ling series of horror stories about encoun-
ters between individuals and small busi-
nesses with the implacable Moloch that
U.S. regulatory law has become. The wish
for certainty—Ilike the wish for zerorisk—
ends upmerely trading one kind of risk for
another. By now, the rules are so volumi-
nous that ignorance of the law, once no
excuse, is now inevitable, and everyone is
in a continual state of involuntary non-
compliance. Businesses are cited for safety
violations that. in practice, create no haz-
ard at all, while showing themselves per-
fectly capable of avoiding actual hazards
even without complying with OSHA regu-
lations. Government, on the other hand, is
so regulation-happy that it allows real
hazards to go uncorrected while handing
out citations for failure to keep a hazard-
ous-substance manual up to date or failing
to posta“Poison” warning nextto a bag of
sand.

What bothers Howard about the law,
more than its voluminousness and its un-
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knowability. is its inflexibility. “Every
situation is different. Judgment and bal-
ancing are always required.” he urges.
Yet the tyranny of procedural compliance
has grown so great that, while individual
judgment is not yet impossible, it is un-
lawful. Howard speaks of government
officials who bent or broke the regula-
tions in order to make a tough call and get
a job done more quickly and economi-
cally—at the cost of being censured for
their procedural infelicity. Tellingly, most
of the examples Howard cites, where in-
dividual decision making has done the job
that rules could not, have been public
emergencies (the New Deal’s assault on
the Great Depression, the City of Los
Angeles’s record-time post-earthquake
repair). Howard doesn’t take up the possi-
bility that public entreprencurship. to be
successful, may have to he crisis-driven.

Howard also laments the fact that an
insistence onadministrative process based
upon the model of judicial process has
virtually supplanted any governmental
concern for results. Process replaces mis-
sion. A government agency spends more
time and money complying with proce-
dures for travel reimbursement than it
spends on travel. Due process makes it



virtually impossible to fire un-
productive workers or expel
troublesome students. The need
to build a court-required record,
and the ability of virtually any-
one to sue over a deficiency in
administrative process, regard-
less of the outcome of that pro-
cess, has given individual inter-
est groups the power to hold
government and the public good
hostage.

In large part, what has brought
about the ability of individuals
and small interest groups to hold
public action for ransom, Howard notes,
is the development of a rhetoric of rights.
Since any violation of process may be
deemed violation of a constitutional right,
government must now turn virtually all of
its attention to process as an end itself
rather than as a means to action. Public
agencies canno longer heardiffering views
and then decide on a best course of action,
since any course of action may conceal
within it a violation of the rights of one of
the non-prevailing objectors.

Howard is as perturbed with this explo-
sion of rights as with the implosion of a
regulation-bound, process-obsessed gov-
ernment. The inability or impracticality
of complying with the rights of the dis-
abled, for example, leads to the abandon-
ment of worthwhile and badly needed
social programs and public improvements.
Such reform tends to erode, rather than
fortify, the bulwarks that the civil rights
movement originally built against the care-
less and even hateful intolerance to which
minorities and the disadvantaged were
long subjected. But a notion of “rights”
framed to eliminate inequality now oper-
ates as a kind of property, making in-
equality the order of the day.

Regulations hold everyone to the same
standard: rights permitdifferent standards;
Howard criticizes both. Regulations leave
no room for special cases; rights recog-
nize nothing but special cases. What
Howard criticizes in both is not their in-
egalitarianism but their inflexibility. Judg-
ment must be exercised, he reminds us.
Choices must be made, and they are not
easy, because every assertion of one
group’srights curtails another’s freedoms.
Rights, like regulations, have become
absolute, inflexible. We have lost sight of
the protections against factionalism envi-
sioned by Madison in The Federalist. The
struggle for perfectequality, like the quest
of absolute certainty and zero risk, ends

“Government . . . is so regula-
tion-happy that it allows real haz-
ards to go uncorrected while hand-
ing out citations for failure to keep
a hazardous-substance manual up
to date or failing to post a ‘Poison’
warning next to a bag of sand.”

by checkmating itself.

So what do we do? Howard urges a
return to simplicity, to minimalist regula-
tion that relies on discretion and indi-
vidual initiative guided by broad precepts
and goals rather than nightmarishly pre-
cise, self-defeating details. He envisions a
system of waivers, whereby applicable
laws, regulations, and rights could be over-
ridden by the particular needs of the situ-
ation. One wants him to be right; but he
offers no clue how such a system would
work and how it could be protected against
abuse.

Howard’s message of “too much law,
too little room for independent judgment

and individual responsibility™
sounds conservative, even lib-
ertarian. Yet he proclaims
himself a liberal Democrat,
and agonizes over what has
become of the governmental
entrepreneurship of the New
Deal, the idealism of the New
Frontier, the social engineer-
ing of the Great Society. Once
encouraged to ask only what
they could do for their coun-
try, the liberals of Howard’s
generation saw the civil rights
movement they championed splinter into
assertions of hitherto unimagined “rights™
for increasing numbers of interest groups
asking only what the rest of us could do
for them.

Howard tries to rehabilitate the image
of the New Deal as synonymous with big
government, emphasizing that its strength
lay in achieving action where needed with
a minimum of rules and a maximum of
independent judgment and discretion. He
overlooks, however, the message of the
New Deal—that citizens could turn to
government to look after their needs and
to reverse their misfortunes. Didn’t this,
through a half-century process, lead di-
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rectly to our era of suffocating rights and

entitlements? Or is the new rhetoric of

rights perhaps a phenomenon of growth—
our way of starting to nip at one another
like lab rats in an increasingly crowded
cage? Is the explosion ol statutes and
regulations Howard decries not really the
cause of the suffocation of America, but
merely one symptom of a larger cultural
disorder?

When Howard complains that Ameri-
can law should stop trying to bind govern-
ment officials” every move and instead
just “let them do their jobs.” it never
occurs to him that those officials just

might conceive and promulgate regula-
tions and rights-based guidelines precisely
to shield themselves from that very re-
sponsibility. Can he have missed the fact
that, for most people, freedom from re-
sponsibility is more attractive than free-
dom of choice? Making choices. after all.
1s tough: avoiding them is cozy. From
Tom JJones to Nobody's Fool. 1t has been
conventional to depict the dropout who
revels in social and fiscal irresponsibility
as the only truly free man. Could the
problem. then. be more deeply rooted
than Howard thinks? Howard is right that,
when law tries 1o do too much. the inevi-

- -
D Y
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table results are resentment, backlash
and—ultimately—contempt for law. Yet
law tries to do, too, only what society
expects of it. The real source of the con-
temporary crisis in American law may
well lie in the paradox that Americans’
demands on their system of law increase
in proportion o their flight from the indi-
vidual responsibility thatis its moral foun-
dation.

Editorial Advisory Board member Rob-
ert Cumbow practices in Seattle with
Perkins Cote and is a frequent contribu-
tor to the Bar News.

Managing the World Economyy: 50 Years After Bretton Woods

(Institute For International Economics. Edited by Peter B. Kenen. Washington, D.C. 1994. 426 pp).

marked the fiftieth

reviewed by Tyson Storch
anniversary of the
Bretton Woods con-

1994) i

Bretton Woods, New Hampshire. The
conference marked the beginning of the
Bretton Woods System which helped es-
tablish enduring economic institutions
such as the World Bank. the International
Monetary Fund (IMF) and the General
Agreementon Tariffs and Trade (GATT).

To commemorate the occasion, the In-
stitute for International Economics held
its own conlerence on Managing the
World Economy: Fifty Years After Bretion
Woods in Washington D.C. to evaluate
the Bretton Woods System. The resulting
hook is a compilation of papers and com-
mentaries by anoteworthy group of schol-
ars, analysts, and policy makers who com-
prise divergent and conflicting perspec-
tives and opinions. Participating authors
include, among others, Joseph Nye. Ken-
neth Oye, Robert O. Keohane, Paul
Volcker, and Mahbub ul Hagq.

The book 1s divided into four parts:
Part I focuses on the first 30 years (pro-
viding anoverview of the world economy
under the Bretton Woods System): Part 1
deals with managing the world economy
(the monetary and trading systems): Part
[l centers onnew international economic
1ssues (suggesting the implementation of
a market led global ltnancial system and
a global environmental association,
among others), and, finally: Part I'V fo-
cuses on the future of the world economy.

In Part I. Kenen offers illuminating
historical background on the genesis and
arowth of the Bretton Woods System. He
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maintains that these institutions have re-
mained surprisingly effective and stable
considering the intractability of ever-in-
creasing membership. However, the suc-
cess of the Bretton Woods System and
the proliferation ol regional economic
arrangements, complicated by the end of
the Cold War, may have germinated the
seeds of its own demise and created the
need to build new economic institutions:

The success ol the IMFE, the
World Bank, and the GATT also
encouraged more countries to
join, complicating negotiations
and sharpening cleavages be-
tween developed and develop-
ing countries, between export-
ers of manufactures and of pri-
mary products, and between in-
ternational borrowers and lend-
ers. These cleavages became
manifest in calls for a New In-
ternational Economic Order.
[The] end of the Cold War [and]
the increased heterogeneity of
the international community [are
two reasons] for the prolifera-
tion of regional arrangements:
they represent a quest for homo-
geneily at the expense of uni-
versality, which may be needed
to achieve consensus, articulate
new rules, and build new insti-
tutions. (p.7).

Kenen believes the relative success of
institutions such as the IMFE, the World
Bank, and GATT is due to the combined
rigidity and flexibility of these agree-
ments.

Part 1T focuses on the monetary and

1995

trading system. Regarding the monetary
system. John Williamson and C. Randall
Henning suggest that exchange manage-
ment is not enough to maintain stable
markets and that there is a need for sup-
portive fiscal policies. John Jackson, a
preeminent GATT scholar, contributed a
paper on the trading system, post Uru-
guay Round. Most notably. he discusses
the newly established World Trade Orga-
nization (WTO) and the binding dispute
settlement rules which, lor the [irst time
in trading history, apply to all members.

Part IlI offers persuasive arguments
for the creation of a Global Environmen-
tal Organization (GEO) and discusses the
phenomenon of human migration (“cco-
nomic immigrants™) and its economic
mpact.

Finally, Part I'V offers an appraisal of
present world economy management as
well as a prognosis. C. Fred Bergsten, the
director of the Institute, cautions that the
end of the Cold War forced some nation-
states to shift their focus from interna-
tional to domestic concerns. Conse-
quently. there is now a pressing need to
reexamine domestic economic issues
while remaining mindful of international
ones.

Both theoretical and practical in its
orientation. Managing the World
Economy is both broad and specilic
enough to deserve the attention of anyone
involved in international matters, legal or
otherwise.

Portland, Oregon attorney Tyson
Storch practices with James, Denecke &
Harris.
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The internet and the practice of law

Cyberspace and the law? Definitely. Lawyers
now can take a spin through the world wide
webs of the Internet by attending the WSBA
CLE seminar “The Internet and the Practice of
Law” on Friday, July 7 at the Sheraton Hotel &
Towers in Seattle.

A lawyer is only as good as her research,
and many lawyers are realizing that the
Internet offers almost limitless research
possibilities. Need updated legal research?
Search the world, not just your library. Want
to send a document to an associate in a branch
office for review and changes? Send it e-mail
as a Word document that he can open and
change right on his screen, then e-mail back to
you {no wasting paper). Locate foreign
economic information and international
political news. Promote your firm to millions
of users across the country and around the
world by printing your staff directory, com-
plete with bios and photos.

Key speakers for the seminar include Neal
J. Friedman, of the Washington, D.C., law firm
Pepper & Corzzini, L.L.P., which established
its world wide web home page (a user “site”
that Internet users can access) in 1994. It was
the first site exclusively for communications
and information law. He will explain the
basics of the Internet.

“We were thinking of this as just e-mail
and not much else,” Friedman explained
about his firm’s initial step onto the Internet.
“When we saw the world wide web we said
‘this is something we have to have.” As clients
and potential clients look at it they see us as a
tirm that is on the cutting edge. It has led me
into a new area of practice, which is represent-
ing clients who are on-line.”

Deborah K. Owen, Associate Counsel to
President Reagan in 1985-86 and a partner
with the Washington, D.C., firm Arent Fox
Kintner Plotkin & Kahn, will show you how to
take advantage of the Internet to better
represent clients. Her firm also has a web site
on advertising law and an e-mail newsletter
for lawyers using technology to practice law.

Owen has been called an “evangelist” of
the Internet. She believes the Net can help a
firm enhance communications with clients,
understand clients” businesses better, improve
efficiency and cut costs, and provide exposure
to new sources of information that will

Continued on page 58

Discipline department adds 8 new staff
to reduce case backlog

Thanks to two reports on how to improve the
WSEBA's discipline system, Barrie Althoff took
over as department head six months ago with
his eyes wide open. “Not many people are
able to approach a new position with as much
information about the job — its strong points
and its weakness, or with the enthusiastic
support of so many people, as | have been
privileged to receive,” Althoff declares.

In September 1992, the Supreme Court, the
WSBA Board of Governors and the WSBA
Discipline Board requested an audit from the
ABA of our discipline system. After receiving
the ABA report in December 1993, the Supreme
Court and the WSBA formed a joint task force
to review the ABA recommendations and
report on needed improvements. The Board of
Governors received that report in January and
disseminated it widely to individuals and
groups for comment. The Board will consider
those comments and the Joint Task Force
recommendations in the coming months.

Althoff, however, is not sitting still. To
meet both long-term needs and to help ad-
dress the immediate problems of the backlog
of grievances, investigations and prosecutions,
the Board of Governors authorized the new
department head to use some previously
budgeted reserve funds. With those funds the
WSBA has hired both permanent and tempo-
rary lawyers for the Office of Disciplinary
Counsel(ODC). The Board also authorized
Althoff to seek committed volunteers to work
within the ODC.

Within the last few months the depart-
ment has added eight new attorneys to help in
reducing the backlog. “They have the experi-

Continued on page 58



Young Lawyers urges
kids to stay in school

The WSBA's Young Lawyer
Division is distributing o
video, produced by their
counterparts in Oregon and
Texas, that hopes fo deter
secondary school students
from dropping out of school.

In the video, six male inmates
from the Texas Correctional
Facility and six female
inmates from the Oregon
Correctional Facility discuss
their experiences with crime
and prison life, urging
middle, junior and high
school students not to make
the same mistakes they did
by staying in school.

Educators and youth program
directors may receive a free
copy of the video by calling
attorney Stephen Eggerman
at (206) 822-6600.

News we cun use...

If you have fimely Bar-
related news, acfivifies or
business that would be of
interest fo your co-
members, send, mail or fax
it o us and we will help
spread the word in
upcoming FY] editions. Call
us at (206) 727-8203 or
fax us at (206) 727-8320.

FYI

Just tell it — The good news about
lawyers

;1—th WSBA Public Relations Committee has
found a way to involve a 20,000-person public
relations firm in the campaign to improve the
image of lawyers. The firm — vou the mem-
bership!

Faced with shrinking dues dollars and a
growing negative image of the profession,
“Never say die” Committee Chair John
Powers led the Committee to a new approach
in WSBA public relations. “We’ll make every
member of the WSBA a p.r. agent,” became
the Committee’s ery. With that, they created
several new programs. “We know that we, the
lawyers, can improve our public perception,
one client and one lawyer at a time,” Powers
explains.

The Committee created a pamphlet to
help every attorney tell the good news about
the things lawyers do. “Most attorneys do
public speaking. Before each speech, take four
minutes and tell your audience why you're
proud to be a lawyer,” says 1995 Committee
Chair Evelyn Fielding, explaining that the
pamphlet suggests several ways in which this
can be accomplished. “We need to blow our
own horn. Lawyers provide thousands of
hours of pro bono services every year. No one
hears about it because no one is telling the
public. We, as a profession, have always
quictly completed our professional obliga-
tions. Now it’s time to tell the community how
much we do for them.”

The Committee is also creating a short
videotape showing two versions of how we
can use this idea in our own public speaking
engagements. “And don’t be afraid to start a
conversation with a client or a layperson
friend by telling the good news either,”
reminds Powers. “Every one of us can help
improve the image.”

The Committee has also created the
Lawyer’s Commitment — a document,
suitable for framing, which pledges to our
clients that we will be a considerate profes-
sional in our dealings with them (see March
Bar News, p. 25).

This year’s committee is working on yet
another project that will get each of us in-
volved in improving our image.

Commitments, pamphlets and copies of
the video are available through the WSBA
Communications Department at (206) 727-
8213 or (206) 727-8262.
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Internet — Continued from page 57

facilitate client development. PC Computing
Magazine recently named Arent Fox as #16 on
their top 101 worldwide web sites.

“] have used it primarily for information
gathering. I practice in antitrust, and the key
to that type of practice is thoroughly under-
standing the industries that are involved,”
Owen explained. She uses the Internet to find
business information she wouldn’t normally
find in a law library. “I think any sizable firm
that isn’t familiar with Internet technology
fairly soon probably isn’t going to be around
to see the next century.”

Other issues covered during the seminar
include: Is it safe to send confidential informa-
tion through cyberspace?; How can you
protect your firm from intrusions?; and What
legal and technological protections are there
for client confidentiality? Also, Bradley H.
Bagshaw, managing partner at Helsell,
Fetterman, Martin, Todd & Hokanson in
Seattle, and David Hensler, the firm’s man-
ager of information technology, will explain
how their firm operates on the Internet, how
to decide who should have access, and how to
protect the firm name.

To register for “The Internet and the
Practice of Law,” call Program Coordinator
Sonia Pagonakis at (206) 727-8246 or CLE
Director Diane de Ryss at (206) 727-8220. 4

Discipline — Continued from page 57

ence, skills and creditability to vigorously
attack the backlog and to work as a team with
other members of ODC, WSBA staff, and with
other participants in our lawyer discipline
system to enhance that syvstem,” Althoff says.

While the staff is working to decrease the
amount of time it takes for a grievance to be
processed, Althoff is instituting the necessary
quality controls to assure that quality of work
is not sacrificed in the name of quantity.

Next month’s issue of Bar News will
feature the Joint Task Force report. “The
WSBA maintains and will continue to main-
tain a first-rate lawyer discipline system that
will become increasingly responsive to both
the grievants and our members. Looking
critically at ourselves and being willing to
change is part of our responsiveness,” Althoff
concludes.

Copies of the report are available by

calling the WSBA at (206) 727-8207. &
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Life after the law: John Sullivan —
lawyer, marathoner, LAP peer counselor

On April 17th, a Monday, 65-year-old
Concrete attorney John Sullivan wasn't in his
office poring over legal journals and case law.
Instead, he laced up his running shoes and
joined 10,000 people from across the world in
racing through the streets of Boston for one of
the most prestigious international races — the
Boston Marathon.

Sullivan, who will turn 66 on June 14,
placed somewhere around 90th of 168 in his
age group of 60-70 year olds. He said he
would have placed higher if it weren’t for “all
those young guys in there.” While Boston was
the Washington lawyer’s biggest-name
marathon to date, it wasn’t his first, but his
16th. His personal best is 3 hours, 42 minutes,
which he clocked twice last year. He'd hoped
to do Boston in 3:45, but 10,000 competitors
made just getting to the starting line half the
battle. “At 5:30 I hit the starting line and I was
walking. When I could run freely in the sense
that I didn’t have to dodge people it was
about 14 minutes” after the starting gun. His
finishing time was a very healthy 4:03.

Sullivan is a “semi-retired” lawyer. He's
in his Concrete office Tuesday, Wednesday
and Thursday from about 11 am. to 5 p.m.
and does mainly wills and smaller stuff; no
trial work. He jokes that while he’s the best
lawyer in Concrete, he's also the only lawyer
in town. But, having flexible office hours gives
him the opportunity to run whenever and for
however long he wants, something he needs
to offset the stresses of lawyering,.

But his life is more than running and the
law. He’s also one of more than 100 peer
counselors for the WSBA Lawyers Assistance
Program. He assists fellow bar members who
are in the recovery phase of drug and alcohol
addiction, or who are going through personal
problems. He is on call for Skagit County LAP
clients, and is notified either by LAP, the
person going through recovery, or perhaps
family members. LAP provides the training
for peer counselors. He’s familiar with how
hard the law can be on an attorney’s life. Not
too long ago, about 15 years, he smoked,
drank and was quite a bit overweight. In 1980
he cleaned up his habits, began running, and
in 1985 ran his first 10K (6.2 miles).

“I've been so fortunate to have turned my
life around, to have been given an opportu-
nity. Part of it comes from running and doing

these good things. And I want to give that
message out — that it’s available to us if we
got off our you-know-whats and get going.”

He says it was especially nice running in
Boston since he was born and raised in the
area. His family moved to Richland when he
was 14. He eventually became mayor of
Richland in the early "60s, was Richland’s first
city judge, and was also acting city attorney.

He runs with other folks on Sunday
mornings and is looking for other lawyers
interested in planning a statewide 10K and
marathon. Anyone who's interested in Sunday
morning runs or in planning a race should
contact John Sullivan at his office at (360) 853-
8242 or home at (360) 853-8153.

“Lawyers get so wrapped up and business
is tough these days. This is a way to get a little
piece of life.”

CLE implements 2-year deskbook update
schedule

Wm said a lawyer is only as good as their
books? The WSBA CLE Department has found
a great way to make us better lawyers — by
improving and updating our deskbooks.

“We have recently taken the step of
greatly enhancing the value of deskbooks in
Washington state,” Diane de Ryss, CLE
Director, said. “We have embarked on a
project to ensure that every one of our
deskbooks is updated every two years.”

Supplements coming out this year: Motor
Vehicle Accident Deskbook — May; Motor
Vehicle Accident Insurance Deskbook — May;
Motor Vehicle Accident Litigation Deskbook
— May; Alternate Dispute Resolution
Deskbook (not a supplement but a revised
second edition) — June; Commercial Law
Deskbook — September.

Deskbooks and supplements are authored
by volunteer attorneys. Many of the supple-
ments are written by the lawyers who origi-
nally authored the book. The CLE Depart-
ment’s Managing Editor of Publications,
Margaret Morgan, coordinates the massive
supplemental project.

In 1996, look for supplements on: Family
Law; Civil Procedure; Appellate Practice; and
Real Property (revised third edition).

To order supplements or deskbooks, call
WSBA Order Fulfillment Clerk Jacki Brown-
ing at (206) 727-8278, or the WSBA CLE
Department at (206) 727-8202. ¢
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John Sullivan wears his
Boston Marathon
finisher’s medallion

The WSBA phone-in Jobline,
begun in February 1994, has
received more calls than
expected in its first year. In
March of this year, the
Jobline received a whopping
1,761 calls. The first three
months of 1995 logged a
tofal of 4,198 calls. The
Jobline is updated every
Friday. Call (206) 727-8261.

On a normal day, the Bar
averages hetween 4,000 -
5,000 calls. With a total of
about 80 employees, that's a
lot of phone calls to be
answered! On a busy day,
such as the day exam results
are posted, that number
jumps to about 5,600 calls.



FYI

(A) Abelson, Joanne S.; Abraham, Sunil Parayil; Adair, Mark R;
Adams, Cindy L ; Adams, Randall Richmond; Ahern, Joseph Michael;
Alaniz, Karen Balter; Aldana, Benes Zapanta; Amato, Virginia M.;
Andersen, Karen Anne; Anderson, Delia Aliki; Andersson, K. David;
Armstrong, Kelli Kristine; Avallone, Lisa M.; (B) Banniettis, Robert
Charles; Bardwick, Scott David; Bardwil, Mark Edward; Barnicle,
Brendan |.; Barr, Dale C.; Battersby, Julie Anne; Bauer, Robert G.;
Bayme, Shira M.; Behrbaum, Paige Trimble; Bellon, Maia D; Berger,
Kenneth A ; Bertin, Laura A_; Bierlein, Marna |.; Blair, Donald Alan;
Blattner, Christopher C.S; Block, Lainie Farryl; Bowers, Todd Anthony;
Bradach, John F.; Brancato, John Jerome; Breen, Linda; Bromley, Verna
P.; Buerger, Alexander F.L.; (C) Cahoon, Craig Andrew; Calv it,
Maribeth Ann; Cameron, Cheryl Ann; Campau, Douglas N.; Cantield,
Brian Robert; Carlson, Raymond Louis; Caron, Julie Levie; Carucci,
Roderic Alan; Caudill, Holly Louise; Chang, Sung Yup; Ching, Stephen
Alan; Choi, Douglas Yong; Christensen, Brian A.; Christopherson, John
Andrew; Christopher, Margaret Diamond; Chun, John H.; Church,
Michael H.; Cicierski, Christopher Stephen; Clark, Bernard A.; Cobb,
Susan Ridder; Collins, Christopher Michael; Collins, Janene Adrienne;
Condello, M. John; Conger, Mary Elizabeth; Conley, Sarah Siobhain;
Conover, Matthew B.; Conway, Maribeth; Cooney, Paul A_;
Copperwhite, Elizabeth Maxfield; Cortese, Frank Giovanni; Crawford,
Joseph Patrick; Cronin, Michael F.; Crumpacker, John William;
Cumberbatch, Allison E-M ; (D) Danzberger, Diana Priscilla; Dassel,
Kathleen A.T.; Davies, Russell E.; Dawes, Stev en |.; DeGracia, Steven
Joseph; De Guzman, Arnold Mmscs, Dell, Martitia Mary; Deruiz,
Antony Paul; Dickens, Le Roy; Ditchik, Michael; Dixon, Frank JR
Doherty, Patrick Joseph; Donovan, Darcy Diane; Dotson, La Verne L;
Dringman, Page Carroccia; Duffy, Cheryl Lynn; Dullanty, Margaret
Ogden; Duncan, Gina Morrow; Durham, Sharon L.; (E) Edens, Stella | ;
Ehler, Chad Stueber; Eldemar, Katherine M.; Elder, Elizabeth
Convington; Enriquez, Ricardo Jose; Esser, Peter David; Evans, Susan
 D,; (F) Fathi, David C.; Felback, Rachel Lee; Fenstermaker, Scott Lloyd;
- Field, Joseph Adamy; Fink, Janyce Lynn; Flattery, Thomas Hughes;
Fleck, Mary K.; Fletcher, Krista Lee; Folse, Parker C. lIL; Forster, Sharon
S.; Foster-Nolan, Elizabeth L.; Fox, James Edward; Frady, Elizabeth
Ann, Franz, Kirateye; Freeman, Roger D.; (G) Lmlvnn Voromm, Garen,
Clark; Garland, Andrea Jean; Garvey, Thomas J. Jr.; Gee, Vicky Carter;
Gilbert, Jayne Marsh; Gilbert, Russell Harold; Gilmore, Lisa Marie;
Golan, Alexander Ernesto; Goldblatt, Adam |.; Gonzalez, Michelle;
Gordon, Rebecca Hayley; Gossman, Leeanne Gay; Gouveia, Leonard
Ronald Jr.; Grayson, James Warren; Greener, Michael D; Grillo, Phillip
Edward; Groesbeck, David; Gross, Steven L.; (H) Hamerly, Michael
Charles; Hamill, Timothy S.; Hanson, Carole Wiggins; Hanson, Robert
B.; Harmatz, Julia Elizabeth; Harper, Edward C.; Hart, Mieko;
Hathaway, Steven Charles; Hawn, Wayne David; Hayes, Sandy R;
Heffernan, Patricia Bee; Heine, Margaret A.M.; Helm, Christopher
Robert Heo, Kyun; Hepp, Linda D.; Hettle, Duncan Paul; Hoff, Glen
Christopher; Hoffer, Raymond L; Hoffman, Amelia |.; Hoffman,
Schuyler; Holm, Susan J.; Hulma, Paul Johannes; Honhorst, Naney J.;
Hornreich, Howard S.; Horton, Thomas Frederick; Howe, Anthony G.F;
Huenink, Jennifer E.; Hurley, Mary M.; Huson, Janet K.; (I) Ichimura,
Lori A,; Isajiw, Elizabeth A.J.; Jacobs, Jeffrey Paul; Jamieson, Donald
Bruce; Janhunen, Kiirsti Holberger; (J) Jefferson, W. Larry; Jennings,
Andrew Charles; Johnson, Kevin L.; Jonas, Lynda Jeanne; Jones,
Kimberly Jill; Jones, Martin A.; Jorgensen, Eric Jorgen Jens; Judd, Gary
Alan; (K) Kadlecek, Ann T.; Kaes, Christy A.; Kaholokula, Rosemary
Hawkins; Kamula, Matthew Roman; Kanne, Allena Maria; Kaplan,
Marlene; Karam, Steven Harrison; Karjeker, Shaukat A.; Kemmerer,
Linda Gail; Kerk, Chun Lung; Kibukawa, Masaru; Kinney, Chad
Christopher; Klein, David Allan; Knauss, Janet; Knight, Elizabeth M;
Kocher, Gary J.; Kohn, Rodger lan; Kolbrener, Jonathan; Kopilak,
David; Kosbie, K. Gretchen Ulmer; Kowalski, S. Michael; Kramer,
Margot; Kraus, Peter Augustine; Krueger, Lisa A.; Krueger, Pamela
Weidler; Kwong, Kevin Tamgman, (L) Lalone, Theresa Lynn; Larrabee,
Steven Henry; Larson, David Charles; Lassalette, John M; Launer,
Charlene A_; Le Doux, Gabrielle Ruth; Lee, Edwin; Lee, Karen Turner;
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Congrutulullons to the 407 spring 1995 washington state bar admittees!

Lee, Moongyu; Lerner, Spencer Anthony; Lesher, Arthur B;
Lieberman, David Allen; London, Robert Jacob Louis; Lukins,
Denise Joan; (M) MacDonald, John M.; Mackey, Cynthia L.; Mac
Naughton, Craig E.; Malhotra, Deepak; Mallory, Gregory Wallace;
Maltby, Michael; \Ianlu l’ahuk Joseph; Manske, l\arcn Laree;
Marr, Kristi Rae Sweep; Marsh, Lisa; Martino, Randall 5. ; Marvin,
Harold Bruce; Matulka, Edith E.; Mazurkevich, Marko; Mc Crackin,
Karen Anne; Mc Daniel, Beth A.; Mc Dowell, David E.; Mc Elroy,
Stephen Kelly; Mc Kinley, Shelley Elaine; Mc Lean, Brian Patrick;
Mc Nally, Teresa Louise; Mc Neese, Charles Bradlev; Meagher,
Kelly Adrienne; Medeiros, Martin F.; Melby, Jane; Mene:;e% Gilma
Leonor; Merrens, Margaret Lamb; Merrifield, Lawrence Stanford Jr;
Meyers, Robert Adam; Miller, Jeffery Lane; Miller, Maureen
Shellooe; Miller, Paul Michael; Mills, Rodney R.; Mitchell, Billy S
Moeller, Tonya Lynn; Moller, Diana E.; Moore, Judith Ann
Poffenroth; Mora]os Debra A ; Moran, Timothy Michael; Morikawa,
Carolyn Kanani; Moro, Dolorus-; A.; Morse, Laraine Chee;
Mortensen, Daniel Ray; Mowers, Davette Marie; Muchmore, Allan
Hansen; Mulligan, Tim Ryan; Murray, Sally |.; Myers, Michael Jay;
Myles, Kevin M.; (N) Nagai, Kevin Ernest Harada; Neff, Kristin L;;
Nelson, Kristin A. ; Nelson, Lawrence Wilfred; Newman, Claudia
MacIntosh; Nuhnlson Douglas Warr; Nolen, Kelly Ann; Nowak,
Yolita ].; Nye, Hillery Lore; (O) O’'Connor, Shauna Claire; Osborne,
Lisa; (P) Panos, Athena A.; Patel, Anil K.; Patton, Jennie; Pedersen,
Jamie D,; Pellman, Amy W_; Peng, Chieh Leo; Peng, Wei; Perrin,
Lejune; Peters, Allen R.; U, Michael Thomas; Phalen, Graham
Grove; Pham, Bichhathi; Platis, Damon Alexander; Plotkin, Stacy
Jo; Pohlman, Molly Ann; Porter, Gloria Finn; Potak, Jacob L. ;
Pothering, Christine A.; Powell, Carolyn Elizabeth; Proszek,

Catherine E.; (Q) Qunda Karen L; (R) Racber, Jeffrey Daniel; Ran,
David Bruce; Raskin, Paul R.; [\L'L,d, David C.; Reeve, Lana
Christine; Reich, Steven Thomas; Reinhardt, Mark A ; Rice, Sarah
S.; Ridgway, Deidre Kathleen; Rogers, Phyllis; Rogers, Teri Celeste;
Ronbcrude, Janina Diane; Rowlett, Victoria Janette; Rozen, Marc
Aaron; Ruby, David P.; Rudkin, Michael J; (S) Saced, Shawna Rae;
Safford, Susan Norris; Sands, Robert Holden; Santarelli, Bryan
Anthony; Saperstein, Scot Todd; Sato, Emily C.; Saunders, Jason
Brett; Scharfstein, Steven R.; Schiffer, Shawn Royal; Schildkraut,
Robert S.; Schleifer, Rebecca Ann; Schnackenberg, Marke; Schock,
Eileen Margaret; Schoonover, Kirstin; Schroeder, Laura A.;
Schwab, Jeffrey; Schwieger, Scott Steven; Scott, Robert E.; Shah,
Ketu; Shaub, Joseph A Shea, Pat; Sheehy, Patricia R.; Sherman,
Craig Elliott; Shipley, Glen; Shirts, Chul; Shishmanian, Leo Peter;
Shui, Joyce; Silenas, Rima V.; Simpson, Sandra L.; Sinder, Rilev M ;
Sitz, Herbert Emil; Sjolander, Kelly C.; Skoch, Edwin A. II; Slown,
David ].; Smith, Alan D.; Smith, Audra B,; Smith, Donald J. Jr.;
Smith, Martin Lester; Smith, Oliver G. Jr.; Smythe, Mark C.; Solis,
Scott B.; Southworth, Gregory J.; Spinelli, Karen A; Staples, Rex
Arthur; Steinmetz, Harry S.; Stephens, Cinnamon; Stewart, John
C.; Sudarshan, Beth; Sullivan, Brian ].; Sutherland, Lisa],;
Sweeney, Erin Elizabeth; Szeker, Cynthia Cecilia; (T)
Talbott-Lloyd, Dawne Cheri; Tarantino, Natalie A.; Tavares,
Christine E; Terrall, Travis L.; Thomas, Theodore W.; Thompson,
Dennis Patrick; Thomsen, Susan Elizabeth; Tingley, Sara Louise;
Tormey, Petra I;Truman, Robert Matthew; Tsai, Amy C,; (18)]
bmberber, Rodney L. Jr.; Umland, Carrie D.; Umuolo, Uche
Humphrey; (V) Valentine, Brian Kenneth; Van Orden, Eric R;
Verrall, Richard L.; Vibbard, Mark 5.; Vincent, Elizabeth Tyrrell;
Vinnedge, Sydney D (W) Walker, Laura ].; Wallace, Katherine ] ;
Walters, Winnabel Isle; Walther, Dmmld E.; Watson, Wesley ]r.;
Wechkin, Robin E; Weight, Eric Michael; Weiner, R. Leonard;
Weinrich, Ann Carin; Wickens, Sean P.; Wilkinson, Kerry V,;
Williams, Brett P.; Williams, Margaret Ruth; Williamson, Kim
Craig; Winter, Manuela; Wolfe, Edward Emmett; Woody, Eliza-
beth M.; Wright, John A.; Wright, Nolan Lincoln; Wurtz, Edward
Joseph; Yancy, Emily; Yand, Mark C.; (Y) Yari, Julie Masumi; (Z)
Zackula, Christine L.; Zeeck, Valarie Standefer; Zipperer, Bonnita
Rachel Dolata.
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NEWS FROM HOME

Carolyn Ladd has joined Lane Powell
Spears Lubersky as an associate in Seattle.
She concentrates her practice in labor and
employment law, having been previously
employed by the State Accident Insurance
Fund in Oregon and the National Labor Rela-
tions Board in Washington. D.C. Ann Stoloff
Brown has joined the firm in Fairbanks,
Alaska. as the firm’s partner-in-charge. She is
a former partner with the law firms of Guess
and Rudd and Hughes Thorsness Gantz Powell
and Brundin.

Former Congressman Jay Inslee has joined
Gordon Thomas Honeywell Malanca Peterson
and Daheim P.L.L.C. as a member of the
firm’s resource strategy group. Inslee was
previously a lawyer in Selah and represented
the 4th Congressional District from 1993 1o
1995, The firm has also added two associates,
Stephanie Bloomfield Schultz and Mario
D. Parisio.

Perkins Coie has appointed David J. Bur-
man as a member of the firm’s management
committee and Michael T. Reyvaan as head
of the Secattle labor and employment practice
group.

The law firm of Heller Ehrman White &
McAuliffe has announced the appointment of
John W. Hanley, Jr. to chair the firm’s
Northwest business practice group.

Mike Reynolds has been hired as City
Altorney for the City of Auburn.

Randall R. Stichen, formerly with the
Seattle office of Stoel Rives Boley Jones &
Grey has joined Bogle & Gates, where he will
head the [irm’s construction and design law
practice group.

Faulkner Banfield Doogan & Holmes in
Anchorage, Alaska, has added Susanne K.
Ishii-Regan as an associate. Theresa
Hennemann has become a shareholder in the
firm. and William D. De Voe has been added
to the firm’s partnership as well.

Barbara E. Barnhart has joined Tousley
Brain after spending 17 years with the U.S.
Securities & Exchange Commission, the last
ten of which were as special counsel to the
enforcement division.

Tousley Brain has also announced the ad-
dition of Albert H. Hughes. Jr. as an associ-
ate practicing in the areas of real property,
real property finance and corporate finance.

Joseph Nappi, Jr. of Hemovich & Nappi
has merged his practice with the law firm of
Huppin Ewing Anderson & Paul. P.S. in Spo-

kane. A former governor of the Washington
State Bar Association, Nappi practiced for
many years with the late Michael J.
Hemovich, another former governor and
president of the WSBA. Nappi's current prac-
tice includes civil litigation. business, pro-
bate and insurance law.

Stafford Frey Cooper has added Michael
C. Bolasina, formerly an associate with
Perkins Coie, as a member of its litigation
practice group. Larry E. McMullen, for-
merly of counsel with Loucks & Lamb, has
joined the firm as a member of its commercial
practice group.

Culp Guterson & Grader has added three
partners in the firm. Kristi M. Wallis is a
1984 graduate of the University of Oregon
School of Law. Her practice has focused
primarily on commercial and maritime litiga-
tion. Marc O. Winters practices in the arca
of real estate and real estate finance. Lawrence
Ream practices exclusively in workouts.
Chapter 11 reorganizations and other debtor/
creditor transactions.

Davis Wright Tremaine has announced the
appointment of Donna M. Peck-Gaines as
partner-in-charge in Seattle. She replaces Jeff
Van Duzer, who returns to full-time practice
after three years as partner-in-charge. John

Parnass has been named a partner in the firm,
practicing in the areas of commercial litiga-
tion, construction and tax disputes.

Gregory L. Stevens and Paul E, Clay
have become principals in the Spokane law
firm of Winston, Stevens & Clay. P.S.. for-
merly known as Robert W. Winston, Jr. P.S.
Rockie J. Ulrich has joined the firm as an
associate.

Former WSBA CLE director and execu-
tive director John J. Michalik has been named
executive director of the international Asso-
ciation of Legal Administrators. to take effect
in June. Since 1991  he has served as assistant
dean of the University of Washington School
of Law, director of the law school’s alumni
association and executive director and secre-
tary of the independent Washington Law
School Foundation.

Jon D. Floyd has become an associate with
Chase Hayes and Kalamon in Spokane. He
practices in the areas of labor law. workers
compensation, employment law and com-
mercial law on behalf of employers.

aul A. D’ Aloisio. formerly with the U.S.
Department of Justice, joined Short Cressman
& Burgess in Seattle as an associate earlier
this year. A professional engineer. he focuses
his practice on construction litigation and
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"[ANARU Lopce

ELFIN COVE, ALASKA

An UNFORGETTABLE
ALASKAN ADVENTURE!

If you would like the chance to catch a TROPHY SIZE
HALIBUT or one of those aggressive KING SALMON,
we invite you to beautiful TANAKU LODGE where you
will enjoy some of the best saltwater and stream fishing,
finest accommodations (up 10 12 guests per week), and
the friendliest service in Southeast Alaska. In addition to
the excellent fishing, explore the outdoors with us as you
take in the spectacular scenery. shales, and other abun-
dant wildlife 1n our area.

FOR MORE INFORMATION CALL 1-800-482-6258
Oct.-Apr. « 2022 NW Langley Court, Portland, OR 97229
May-Sept. « PO Box 74, Elfin Cove, AK 99825

WASHINGTON STATE BAR NEWS June 1995 6/




When Par is unacceptable.

‘H__\'h

Tee off on your copy problems and call Seattle
Office Systems & RIGOL .

Just as one bad shot in golf can hurt your game, a
bad copier can hurt your practice.

At Seattle Office Systems you can buy, rent, or
lease RIGOMH products, as well as computers and
network conversions!

To receive complete information on the new RIGOX

products and a dozen golf balls and tees free, call
us today at 641-5000.

— [ —

SEATTILE Q F F I @& E SYSTEMS

2260 152nd Ave. N.E. A1 University 728 Pacific Ave.
Redmand, WA 98052 Seatile, WA 98101 Tacoma, WA 98402
206-641-5000 206-641-5000 206-383-7288
Fax 206-865-9482 Fax 206-865-9482 Fax 206-383-7288
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government procurement issues.

Heather Houston, appellate consultant
with the law firm of Gibbs Houston Pauw, has
been appointed chair of the appellate-practice
committee of the Federal Bar Association for
the Western District of Washington.

Williams Kastner & Gibbs has added Jon
M. Schorr and Richard D. Thaler as part-
ners in the firm's Seattle office.

Stoel Rives Boley Jones & Gray has an-
nounced that Timothy G. Fielden and Will-
iam J. McNichol, Jr. have been named part-
ners in the Seattle office.

Riddell Williams Bullitt & Walkinshaw
has added three partners—Judith L.
Andrews, Bruce T. Goto and Lucy Lee
Helm.

Marilyn Allen (Seattle University. 1995)
is one of eight National Association for Pub-
lic Interest Law fellowship recipients. She
will create an advocacy program to assure
that parenting teens in a lwo-county area have
access 1o vital social services, such as day
care programs—so the mothers can stay in
school, adequate housing, mental-health ser-
vices and jobs that pay a living wage. Now in
its third year, NAPIL Fellowships for Equal
Justice is a collaborative effort of federal
judges, prominent lawyers and law students,
which works to send talented new lawyers to
help communities that desperately need legal
assistance. The initial money for the fellow-
ships came from the remaining funds in two
federal antitrust cases: from this base, NAPIL
has established a $3.1 million endowment.

OLD PHARTS PRACTICING IN
CHELAN COUNTY BEFORE
1960 BAR ASSOCIATION
REPORT
by CHARLES W. CONE

The spring quarter meeting of the OPBA
was held March 31. 1995, again at O'Reilly’s
in East Wenatchee.

Six members were present. Bernie Burke
appeared late because he didn’t wake up to
check his busy schedule until noon, and Earl
Foster spent the morning touring Chelan/
Douglas County trying to locate O Reilly’s.
Both were marked, “Present. but Tardy.”

The program began with the telling of
Lowell stories. Lowell Sperline, a member of

our group and a lawyer in East Wenatchee for
40 years, fell asleep in his easy chair on
March Il and failed to waken. Lowell was
unique as a person and as an advocate for his
clients. Lowell stories will be told and retold
whenever and wherever his colleagues at the
bar assemble.

The program continued with a thorough
review of recent medical attention received
by the members. Operations were deseribed
in detail and bowel and bladder reports were
made by several of those present. All reports
were optimistic until Ed Engst presented the
doleful news that his rototiller will expire
before summer.

Bob Hensel reported on his extended tour
to Antarctica and his study of the penguins.
Judge Robert Graham had reported that he
had observed many exotic “birds™ on the
sidewalks of Palm Springs. and Bernard
Burke reported on the activities at Eagles
Aerie No. 204.

We will meet again in June.

CLARK COUNTY REPORT
by TERRY LEE

one white and one blue. had not been washed
for some weeks. Actually, not since the last
time he won a hearing.

Bud Gallup made an appearance as did
Dave Hutchinson and Randy Ferguson. It
wasn’t until the night was almost over they
realized that no CLE credit was to be given for
the event.

The comic relief of the night was as always
presented by the now Honorable Judge John
Nichols. Inreferring to the 1994 Beagle Award
winner. John Meader. he tlashed a picture
upon the screen representative of the initial
interview between Meader and his clients.
The picture showed a local movie house and
on its billhoard were “Disclosure™ and “Inter-
view with a Vampire.” The rapid fire pro-
gram, evidently, moved along well so that
Meader’s acceptance speech for the Beagle
Award. which lacked humor, wisdom or in-
sight (much like his argument). went on for
30-odd minutes. Odd is a good description for
much of it.

With summer break and golling season
upon us, it is expected that Art Bennett,
Hugh Knapp and Howard Marshack will
disappear into a semi-retirement sabbatical
for the next month or so.

The recent bosses’ night celebration with
Greg Ferguson as master of ceremonies was
memorable, sort of a cross between Howard
Stern and Rodney Dangerfield. Tom
Phelan’s name was often mentioned and as-
soclated with restroom facilities.

Allison Chin, the racquetball champion of

Broadway, was there showing ofl her fine
form as Justice Gerry Alexander, a former
New York City marathoner, hobnobbed with
the locals. Judge J. Dean Morgan, of Divi-
sion Two/Court of Appeals, made his second
appearance in Clark County in the last five
days. The appellate court backlog of cases has
absolutely nothing to do with the social calen-
dar of those distinguished judges. Greg Price
and Jerry Eline’s sober demeanor through-
out the evening was quite evident. Someone
mentioned it was the realization that they
were in the law profession that created that
mood while others would say it is a false
rumor to help them balance the hilarity/wine-
induced festivities at their table. Jeff Barrar
appeared in his Kevin Duckworth physique
with a Mitch Miller goatee fashion. It was
guite chic until one realized that his socks,

TRADEMARK

& COPYRIGHT SEARCHES
TRADEMARK - Supply word and/or
design plus goods or services.

SEARCH FEES:
COMBINED SEARCH - $220)*
TRADEMARK OFFICE - $80*
STATE TRADEMARK - $85
COMMON LAW - %75
EXPANDED COMMON LAW - $125%
DESIGNS - $105% per class minimum
COPYRIGHT - $115
“plus photo copy cost.
INTERNATIONAL SEARCHING
DOCUMENT PREPARATION
(forattorneys only - applications, Section 8 & 15,
Assignments, renewals.)
RESEARCH - (SEC - 10K’s. ICC. FCC,

COURT RECORDS., CONGRESS.)
APPROVED - Our services meet standards
setforus by a D.C. Court of Appeals Committee,

Over 100 years total staff experience - not
connected with the Federal Government.
GOVERNMENT LIAISON SERVICES, INC.
3030 Clarendon Blvd., Suite 209
Arlington, VA 22201
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.
TOLL FREE: 800-642-6564
Since 1957
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GREATER SEATTLE LEGAL
SECRETARIES REPORT
by LEANNA ANDERSON

The GSLSA elected their 1996-96 officers
on March 7. 1995, They are Lisa Miner PLS
(Warren, Kellogg, etal.), presidentand NALS
representative; Marcia Heying ALS. PLS
(Law Office of Garv W. East) vice president;
Linda Kniss (The Boeing Company) secre-
tary: Denise Hoopes (Stoel Rives) treasurer:
Lisa Rudgers (Stanislaw, Ashbaugh) gover-
nor. The newly elected officers were installed

at the April 4 GSLSA dinner meeting.

LAW FUND REPORT
by LAUREN MOORE

Nancy Isserlis. John T. Powers Jr.. Paula
Boggs. William I). Hyslop. Paul Bastine
Lucy Isaki and Anne Bremner.

At the end of March, five members of the
Equal Justice Coalition travelled to Washing-
ton, D.C. to meet with members of the Wash-
ington State Congressional Delegation and
speak with them about federal funding for the
Legal Services Corporation. Thanks to Ed
Shea, Robert Patrick. Nancy Isserlis. John
McKay and Barbara Clark for making that
important trip.

The mission ol LAW Fund is to ensure
access to justice by raising funds to preserve
and expand civil legal services for low-in-
come people in Washington state. If vou would
like to make a contribution to LAW Fund or
learn more about the critical work of the
Equal Justice Coalition, please call (206) 623-
5261, or write 1326 Fitth Avenue, Suite 815,
Seattle, WA 98101,

LAW Fund would like to extend a special
thank you to the private attorneys who have
contributed countless hours of their time
working on the Equal Justice Coalition to
preserve federal and state funding for civil
legal services in our state. Deserving special
recognition for their incredible time commit-
ment on the Equal Justice Coalition working
group are John McKay, Ragan Powers.

PIERCE COUNTY REPORT
by GEORGE S. KELLEY

While the major leagues are in the midst of
a labor dispute, for Pierce County lawyers,
it’s baseball as usual. For the past quarter
century or so lawyers have managed to field
asoftball team. Some historians think that the
team was formed by returning Vietnam veter-

American
Arbitration
Association

Dispute
Reso‘lution
Services

L] Elections

LEADERSHIP

Since 19206, the American Arbitration Association has been the
leader in the development and administration of impartial
dispute resolution services.

LI Arbitration Ul Mediation || Mini-Trial U] Factfinding

[ Negotiations L] Retired Judges ] Individualized ADR
Systems ] Membership Services [] Training [ Publications

Come to the Leader:

American Arbitration Association

1325 Fourth Avenue, Ste. 1414
Seattle, Washington 98101-2511
(200) 022-6435

Offices in 35 Cities Nationwide

Fax (200) 343-5679
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ans while others say that it was started by
refugees from Woodstock. Most agree thal
the team was started as an excuse to get out of
the house, yell at umpires (one is not allowed
to cuss oul a judge but an umpire is fair game ).
and drink beer.

This year the team is sponsored by Colum-
bia Bank. During the oft season contact was
made with a Seattle brewery about sponsor-
ship. Unfortunately the beer officials opted to
2o with the other basehall team in Tacoma
which claims to have younger, taster and
more talented players.

Larry Couture returns as general man-
ager. His primary task is to negotiate player
compensation. the amount cach player is to
contribute to team expenses in order to play.
Skip Stansbury is the lield manager and
decides who is going to play out of those who
show up. He has never started the same line
up in successive games. New recruits to the
club include Brad Maxa, who might be able
to play shortstop, and John Bell, who says he
can play in the outfield.

Brad Poole has been made an admiral in
the Navy reserve. He follows in the footsteps
of the late Robert Copeland, the last lawyer/
admiral we had around here. Copeland was a
naval hero in WW II whose ship was sunk by
the Japanese in the battle of Leyte Gulf. The
Navy named a ship after him. In these more
peaceful times Brad’s biggest problems may
be reduced defense spending. chaperoning
aviator conventions and dodging an occa-
sional Toyota on his way to lunch.

Phil Sloan has returned from a four week
vacation in India. We will not speculate what
there is about India that would warrant a
vacation or why it would take four weeks to
see/do it. Phil says that on one Saturday
morning while staying in the Indian city of
Goa. he caught O.J. from L.A. on CNN.

The second annual TPCBA bar convention
is scheduled for the weekend of September
22-24 at the Alderbrook Inn on Hood Canal.
After the Saturday evening dinner the con-
vention committee has scheduled a magic
show in the place of the usual speaker. This is
in recognition that spouses and children are
expected to be in attendance and that bar
members. after a hard day of CLEs, golf
tournaments and a few pre-dinner libations,
tend to nod off easily. For those who insist on
a boring after dinner speaker. tapes of a panel
discussion of an ABA subcommittee on pro-
posed changes to the Model Probate Code
will be available for viewing.

Jack Rosenow has joined the staff of
JAMS/Endispute in Tacoma.



SOUTH KING COUNTY
REPORT
by THERESA AHERN

Finally, the long-awaited column of the
South King County Bar Association’s poor-
estserivener of record appears, An important
announcement before [ begm: The annual
SKCBA golf towrnament witl be held on Fri-
dav, August 11, not on the lust Friday of July.
And newv, the year in review:

June 1994: Befitting our esteemed presi-
dent, Jane Rhodes. the year began with a
nautical flair. She and her entourage were
sworn inat adinner cruise on Lake Washing-
ton. This was a combined outing with our
good friends in the East King County Bar
Association. One of the many luminaries at-
tending was Justice Richard Guy.

July: Fun was had by all at the annual
SKCBA Golf Tournament, Well, maybe fun
was not had by the East King County contin-
gent, who were soundly defeated by the
SKCBA aces. including our own Eric
Aaserud. who subsequently left the practice

of law for whiter pastures in the mountains of

Sun Valley.

August: A SKCBA foursome invaded the
East King County s turf and upheld our honor
at the EKCBA’s annual golf tournament. The
word is that the SKCBA representatives also
took home many of the fancy door prizes.
This dishonor resulted in some entertaining
correspondence between Bob Kuvara and
Alex Wirt.

September: The monthly dinner meetings
at Anthony's HomePort in Des Moines began
withatalk by Theron Morgan about batterers’
treatment in King County.

October: King County Superior Court Pre-
siding Judge Anne Ellington visited us for
the annual State of the Court address. She
brought with her some fancy drawings and a
nifty model of the new Kent Regional Justice
Center (complete with little trees). Also in
October we had some sad news. Long-time
SKCBA member Alva Long passed away.
His nattily attired sell will not soon be forgot-
len.

November: Attorneys from the SCKBA
schmoozed with bankers and accountants.
The theme was “Working Together to Benefit
our Clients.” Showing remarkable restraint, [
have resisted adding any smart-aleck com-
ments. On the political front, our own Steve
Johnson was elected to the state senate. Bob
Stead was clected judge of Federal Way
District Court. Linda Thompson was elected
1o Aukeen District Court.

December: Our annual Winter Holiday
Party took place at the Glenacres Golf &
Country Club. Although several couples were
given bum directions. cveryone eventually
made it to the party. A good time was had by
all.

January: Ronald Gould and Howard Todd
invoked spirited debate with their arguments
on Pro/Con Positions on Mandatory Dues
Referendum—Should the SKCBA Take a
Position? Parliamentary debate ended the dis-
cussion. President Rhodes objected to the
technical arguments, reminding us that she
ran on a platform of “Fun. fun, fun.” On a sad
note. long-time Renton attorney David Dob-
son passed away.

February: Our debate from January contin-
ued without the presence of Mr. Gould and
Mr. Todd. We finally agreed that we would
not take a position on the referendum. Also in
March. we completed our first food drive.
which was a success. This event was co-
chaired by Dave Tracy and Judge Judith
Eiler.

March: We had our annual dinner with the
Supremes in Olympia. Justice Barbara
Madsen regaled us with her personal
ancedotes about the other justices in atten-
dance.

April: Our membership was encouraged to
hear from King County Law Librarian Jean
Holcomb and King County Superior Courl
Judge George Mattson that 5,000 square feet
of the new Kent Regional Justice Center will
be devoted to a new branch library. Yippee!
Miscellaneous:

The Stork Cometh tespecially in this of-
fice): It was a boom year for babies in South
King County: Kim Adams Pratt and her
husband. a baby airl: Jennifer Ewers and her
husband. a baby girl: Van Collins and his
wife. a baby boy: Bonnie Lindstrom and her
husband. a baby boy: Kennlyn Gallinger and
her husband. a baby boy: Phil Dunlap and
his wife. a baby boy. In fact, with number
two. Phil is now a stay-at-home dad.
Engagements:

Our past-president. Mike Salazar. nar-
rowly escaped arrest to become engaged. We
all expect 10 be invited to the nuptials sched-
uled for next summer.

Welcomes:

Congratulations to John Ryan who joined
Curran, Kleweno & Johnson in December.
Promations.

Heidi Peacock was made a partner at Eide,
Vogel & Peacock in January
Golf Towrnamen:

As indicated above. due to scheduling
difficulties(vou know who you are. Bob Th-
ompson | the annual SKCBA goll tournament
will not take place on the last Friday in July,
The tournament will be held on Friday. Au-
gust 11th at Enumclaw. We look forward to
summuarily dispatching the East King County
contingent as we have in prior years.

Hellos and Goadbyes:

“Hello.” to our new incoming president
Tom Campbell. “Goodbye.™ 1o outgoing
president Jane Rhodes. who was an
oustanding leader (and I am not just saying
that because she is my boss).

et | .’
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Join an organization of
over 600 attorneys who are

Maxkine A DiFrerENCE
BENEFITS OF MEMBERSHIP

WASHINGTON

DErENSE

NEWS™ ® Amicus Committee
* Quarterly “THE DEFENSE ® Legislative Committee
TRIAL PRESS™ ® Quarterly dinner meetings
e Annual “INSURANCE LAW ® Annual Convention
UPDATE" ® Statewide Judges receptions

® Expert Witness System
e Statewide CLE seminars
® Monthly “ASSOCIATION

* Women Lawyers Group

* Corporate Counsel
Committee

LAwYERS

Since 1962

For information, call Nora Tabler

206/233-2930
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The Attorneys and Staff
of
ANDERSON KENISON & SCOTT
are pleased to announce
the opening of their Law Office at

2208 Northwest Market Street, Suite 513

Seattle,

Washington 98107

KrISTEN ANDERSON
Business ® Family Law ® Wills & Probate ® DPersonal Injury
Rerecca GATCHET KENISON
Family Law ® Wills & Probare
Prrer T. ScotT

Personal Injury  ® Workers' Compensation
e Social Security Disabiliry

DAVIES, ROBERTS & REID
IS PLEASED TO ANNOUNCE

MARIE G. AGLION

HAS JOINED THE FIRM AS AN ASSOCIATE
PRACTICING ERISA/EMPLOYEE BENEFITS AND
APTELLATE COUNSELING
Prior to joining Davies, Roberts & & Reid, Ms. Ag flion was law
clerk for the Honorable Robert F. Urter, Iu\r ice of the Supreme
Courr of Washingron, and the Honorable C. Kenneth Grosse,
Washingron State Court of Appeals. Ms. Aglion graduated from
Brandeis University (B.A ., magna cum laude, 1983), Georgerown
University (MLAL, International Relations, 1986), and the
University of Washington (J.ID., with honors, 1991) where she
was Order of the Coif and Executive Articles Editor of the
University of Washington Law Review (1990-1991).

101 Elliott Avenue W,
Suite 550
Seattle, Washington 9811
(206) 285-3610
Fax (206) 285-8925

Hazrris, Orr & Wakayama
are pleased to announce that
Christopher C. Mason

(formerly a partner in Pope & Mason)
has joined the firm as a partner
and the name of the firm
has been changed to

Harris, Orr, Wakayama & Mason
POIJQIJOCQ

Mr. Mason’s practice will continue to emphasize
Lirigation, Employment and Personal Injury Law
Harris;, Orr, Wakayvama & Mason

¥

became a Professional Limited Liability Company
effective Max 1, 1995

3210 215 Tx
Port Ton
(360
FAX ( _’J’Lt

THE LAW OFFICES OF
Gary N. Gosanko, Inc. P.S.

TAKES GREAT PLEASURE IN ANNOUNCING THAT

AntHONY W. DOUGHERTY

formerly with Barokas & Martin

has joined the litigation department
as an associate

in the Mill Creek office.

805 164th Street SE
Suite 101
M1l Creek, WA 98037
\\Z'CHT-, 7453444

The firm continues to expand its plaintiff’s
personal injury practice.

00
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Seidl
& Rizzo

Steve Rizzo and Mick Seidl*

former shareholders in Bullivant, Houser, Bailey,
Pendergrass & Hoffman, P.C., are pleased to announce
the formation of their new partnership.

mateers.

Benjamin Franklin Plaza, Suite 1880
1 S.W. Columbia

Portland, Oregon 97258

(503) 229-1819

(503) 226-2801 (facsimile)

The firm practices exclusively in business and personal injury
litigation. In the personal injury area, the firm concentrates in
toxic torts, products liability, psychological trauma and brain
injury cases, and sexual abuse. In the commercial area, the firm
focuses in contract and business tort litigation, fraud claims,
employment litigation, surety law, and OSHA workplace safety

We wish our many friends and former colleagues at Bullivant
continued success. We will miss your camaraderie.

*Admitred in Washington and Oregon.

Norplant Birth Control
Product Liability

Scott F. Lundberg and
Cydney Campbell
of the law firm
Lundberg & Peschel, P.S. Inc.
are available for association,

referral, and/or consultation on

cases relating to Norplant Birth
Control preducts liability for adverse
side effects and removal problems.

500 John Street, Floor 2
Seattle, WA 98109
(206) 448-1992

Cross-border Trial Lawyer
B.C./WA dual-licensed
Gregory L. Samuels

(800) 222-6332

CLASSIFIED ADVERTISING
INFORMATION

Professional: WSBA members only.
$40/inch. Billed at publication.

Classified: Members—$25 for 25
words, each add’125¢. Nonmembers—
§35 for 25 words, each add’l 75¢. Box
number service—add’l $7.

Advance payment required.

Note: 1) Positions available are au-
tomatically posted on a 24-hour jobline
[(206) 727-8261] and in placement
binders at the WSBA offices for imme-
diate consideration by prospective ap-
plicants.

2) State and federal law al-
low minimum, but prohibit maxi-
mum—e.g., no ranges—qualifying ex-
perience.

Deadline: Copy received—not post-
marked—by 1st of each month for
issue following. No cancellations after
deadline.

Submit double-spaced, typed copy
on plain paper (no phone orders) to Bar
News Classifieds, 500 Westin Build-
ing, 2001 Sixth Avenue, Seattle, WA
08121-2599.

PROFESSIONAL

State & Local Tax

Frank Dinces is available for
consultation and referral on any
aspect (planning, audits, litigation or
lobbying) of state and local taxation.
With over 10 years of focused
experience, Mr. Dinces seeks to
represent clients being audited,
engaging in major transactions,
pursuing legislation, challenging tax
assessments or seeking
tax refunds.

The Dinces Law Firm
Suite 600, Skyline Tower
10900 NE 4th Street
Bellevue, Washington 98004
(206) 637-2827

Environmental
Contamination
Insurance

Frank Conklin is available for
referral, consultation or
association on coverage and
bad faith litigation.

P.O. Box 641
Spokane, WA 99210-0641

(509) 747 6877

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298
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Franchise Law

Gary R. Duvall. Consultation,
association or referral on state and
federal franchise law.

17 years’ experience.

(206) 340-9668
Graham & Dunn

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and

2) representation of healthcare
providers in disciplinary
matters.

(206) 451-1202, Bellevue

Appellate Consultant

Heather Houston
Offering an appellate perspective
on every phase of your case.
Twelve years' experience
evaluating, briefing, and arguing
appeals. Former law clerk to
Justice Robert F. Utter.

Gibbs Houston Pauw
1111 Third Avenue #1210
Seattle, WA 98101
(206) 682-1080

Construction Law

Sherman L. Knight is both an
attorney and a licensed architect.
His practice is limited to all phases
of construction, including contract
negotiation, real estate, business
formation, design liability, site
disputes, lien & surety law, land
use, financing, collection, site safety
issues and copyright.

Robertson, Phillips & Knight
1000 Plaza Center
10900 N.E. Eighth Street
Bellevue, WA 98004
(206) 455-2345

Medical Negligence &
Product Liability

Chemnick, Moen & Greenstreet
is available for referral
or association in plaintiff's
medical negligence and
proeduct liability claims.

The firm’s staff includes a nurse-
attorney and a nurse-paralegal.
Patricia K. Greenstreet and Eugene
M. Moen are past chairpersons of
WSTLA's Medical Negligence
Section. Paul W. Chemnick
organized WSTLA's Product
Liability Section and served as its
first chairperson.

Chemnick, Moen &
Greenstreet
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

Lawyer Ethics & Discipline
Former WSBA Chief
Disciplinary Counsel

Leland G. Ripley
Ste. 3620, 1000 2nd Avenue
Seattle, WA 98104-1004
(206) 223-2082
fax (206) 382-1105

announces his availability for
consultation, association or
representation regarding lawyer
ethics issues, defense of

disciplinary grievances, as well as
consultation, association, or expert

testimony regarding plaintiff’s

claims for lawyer malpractice.

Insurance
Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co., is
available for consultation, associa-
tion or referral in matters involving
all types of insurance coverage,
as well as arbitration and mediation
in civil, tort and contract litigation.

506 Second Ave., Suite 1825
Seattle, WA 98104
(206) 467-7075
fax (206) 622-3965

Professional Malpractice

Joseph J. Ganz
is available for consultation,
association or referral of
substantial claims of
professional malpractice.

Kraft, Kimbrough & Ganz
11033 N.E. 24th, #200
Bellevue, Washington 98004
Phone: (206) 451-1202

Referrals, Associations
and Consultations in
Immigration Law Matters

Robert H. Gibbs
(17 years' experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
(206) 682-1080

Police Misconduct

Theodore Spearman, who has 20
years' experience in governmental
torts and related constitutional litiga-
tionunder Title 42 § 1983, is available
for consultation, referral or asso-
ciation.

Theodore Spearman, P.C.
755 Winslow Way East
Suite 208
Bainbridge Island, WA 98110
(206) 842-0566
(206) 842-6639 fax

608  WASHINGTON STATE BAR NEWS

June

1995




Malaysia

Dan Wershow is available for
consultation, association
or referral in Malaysian
legal matters.
Fulbright scholar, 1990.

(206) 223-5500

Mediation & Arbitration

William F. Baron
is available to mediate or arbitrate
business disputes, including high
technology cases.
Twenty years in private practice.
Experienced and formally trained in
both mediation and arbitration.

Baron Lieberworth & Warner
1000 Second Avenue, Suite 3620
Seattle, WA 98104
(206) 623-6212
Fax: (206) 382-1105

Labor and Employment
Law

William B. Knowles is available for
consultation, referral and

association in cases involving
employment discrimination,
wrongful termination, wage claims,
unemployment compensation and
federal employee EEOC or Merit
System Protection Board appeals.

(206) 441-7816

Financial Institutions & Lenders

6850 Columbia Seafirst Center

Life-sustaining Medical
Treatment

Terry J. Barnett welcomes
consultation, association and
referral in matters concerning use
of life-sustaining medical treatment.

Rumbaugh, Rideout & Barnett
P.O. Box 1156
Tacoma, WA 98401
(206) 756-0333

White-collar
Malpractice

Attorneys
Accountants

Insurers
Realtors
Securities Brokers

Mark Alan Johnson

701 Fifth Avenue
Seattle, WA 98104-7016
(206) 386-5566
fax (206) 682-0675
toll-free (800) 247-2157

announces his availability for
consultation, association or
referral of substantial claims of
white-collar malpractice.

Calif/Wa Dual-licensed

Michael A. Aronoff
Foshaug, McGoran,
Sawyer & Aronoff, P.S.

Available for referrals, consultation
or association on California matters.
Heavy family law background.
20 years’ experience in California.

(206) 874-0189
fax (206) 874-8005

Viet Nam

Le Dinh Tuyen announces his
availability for consultation in
international business transactions
relating to Viet Nam.
Le Dinh Tuyen, Esq.
1001 Fourth Avenue
Suite 3200
Seattle, WA 98154
(206) 292-1650
fax: (206) 760-8041

Vehicle
Crash-Worthiness

Paul W. Whelan
of the law firm
Schroeter, Goldmark &
Bender, P.S.
is available for association or
referral in cases related to motor
vehicle crash-worthiness,
including cases involving
fuel-system integrity, such as
Chevrolet C/K series pickup
trucks.

810 Third Avenue, Suite 500
Seattle, WA 98104
(206) 622-8000

Legal Malpractice

Roger K. Anderson,
former legal malpractice
insurance defense attorney
with Lee, Smart, Cook, Martin
and Patterson, P.S.,
announces his availability for
association, consultation or
referral of substantial plaintiff's
claims of legal malpractice.

11033 N.E. 24th
Suite 200
Bellevue, Washington 98004
(206) 451-1202
fax (206) 454-4289

Bankruptcy

Lisa L. Walterskirchen, J.D.
American Bankruptcy Institute

Creditor/Debtor rights
Bankruptcy Appeals & Motions

(206) 292-3977 Seattle

Appeals

Douglass A. North announces
his availability for referral,
consultation or association on
appellate arguments and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271
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Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal-injury lawsuits.

(206) 624-5000

Adoption

J. Eric Gustafson — Member
of American Academy of Adoption
Attorneys. Have a birth mother
client who is seriously considering
adoptive placement? | have an
adoptive family for her. Let's talk.
1-800-238-KIDS

FOR SALE/WANTED

William S. Hein & Co. Inc.. World's
largest law book dealer. Extensive col-
lection of Washington Reports & Appel-
late Reports. WA Digest 2nd. WA Re-
ports 1st & 2nd. WA Law Reporter and
periodicals. Call (800) 4WM-HEIN. or
fax (716) 883-5595.

Save 50% on law books. National
Law, America’s largest law book dealer.
All sets current, excellent quality. Buy/
sell/fappraise. VISA, AMEX, Discover.
Terms. (800) 886-1800.

$59.95: 1995 Washington State Child
Support Computer Program. Quit wast-
ing time by processing your Worksheets
manually. Program calculates wages,
FICA and taxes (Schedule A, Head of
Household, EIC and Daycare Creditelec-
tions). Financial Declaration $12; 1995
Update $16. Call Law Office of Freder-
ick L. Hetter (206) 759-6853

SPACE AVAILABLE/WANTED

Downtown Seattle office-sharing—
$150 per month. Also full-time offices
available on 32nd floor, 1001 Fourth
Avenue Plaza. Close to courts. Furnished/
unfurnished suites, short-/long-term lease.
Receptionist, legal word-processing, tele-
phone-answering. fax, law library, legal
messenger and other services. Contact
Phyllis Huber, (206) 624-9188.
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Everett Office Share — Scafirst Bank
Bldg., one block to Courthouse. Half-
time share, furniture provided. $400 per
month. Reception/word processing avail-
able. Call Jack Clark at (206) 259-4054.,

Sweeping, Unobstructed View of

Olympics and Elliott Bay (First Interstate
Building, 41st Floor) — Elegant. law
office near courthouse. Reasonable rates
include receptionist, basic messengerser-
vice, mail delivery, fax, two conference
rooms. law library, fully-equipped
kitchen. For more information, please
call AnnaMarie at (206) 624-9400,

Space sharing with three other attor-
neys— Bellefield Office Park— 2 blocks
south of Bellevue Athletic Club, 2 offices
available, 2 conference rooms, reception-
ist, fax, copier, covered parking. Contact
Alan Tonnon, (206) 451-0130.

Ideal Office Sharing Opportunity —
Convenient Bellevue location (CBD).
Large window offices available from
$600/month. Includes conference room,
kitchen; copier, phone and fax access,
secretarial station optional. Phone (2006)
637-1200.

First month's rent free — First-class
space in Westin Building. Seattle. Part-
ner size office. 15'x147 with magnificent
Lake Union view in elegant suite on 28th
floor for rent by Seattle PI firm. $895
includes reception, conference room, fax,
copier, library and kitchen. Phone equip-
ment, desk, and filing cabinet available.
Overflow or referrals possible. Secretary
station available with furniture. Call
David Roth, (206) 447-8665.

POSITION WANTED

Very experienced journalist and edi-
tor, Duke Law grad, member Washing-
ton State Bar, seeks steady, part-time
work (10-12 hours/week) as editor and
writing coach for Portland area firm. (503)
293-0448.

POSITION AVAILABLE

Attorney jobs: Indispensable monthly
job-hunting bulletin listing 500-600 cur-
rent jobs (government, private sector,
public interest). RFPs and legal-search
opportunities for attorneys at all levels of
experience in Washington, DC, nation-
wide and abroad. Order the National and

June ]1995

Federal Legal Enmploynient Report from
Federal Reports, 1010 Vermont Avenue
N.W. #408-WB, Washington, DC 20005,
$39-three months; $69-six months.(800)
206-961 1. Visa/MC.

Mid-sized Portland, Oregon, law firm
with sophisticated tax practice has an
immediate opening for a tax associate at
a junior level position in federal income
tux practice. Excellent academic record
required, tax degree preferable. Com-
petitive salary and benefits. All inquiries
are confidential. Send resumé, transcript
and cover letter detailing pertinent expe-
rience to: Kandi Cotton, Recruitment
Coordinator, 1600 Pioneer Tower, 888
S.W. 5th Avenue. Portland, OR 97204-
2099.

Spokane, Washington, Intellectual
Property Law Firm of eight attorneys and
two patent agents has excellent opportu-
nities for highly motivated associates
having strong electrical or mechanical
engineering backgrounds and two or more
years of patent law practice experience.
The position involves all phases of intel-
lectual property with emphasis on patent
application preparation and prosecution.
Significant client contact and responsi-
bility is provided. Position 1s expected to
lead to partnership. The firm has a di-
verse and well-published client base rep-
resenting small to prominent multi-na-
tional companies. The firm enjoys con-
tinuing growth and a very bright future in
a beautiful part of the country. Spokane is
noted for its outstanding quality of life
and wide range ol outdoor activities. In
the Spokane community, delayed traffic
and freeways are not a problem. Rural
living is still available. We enjoy the best
of both worlds — (1) a stimulating and
first-rate law practice, and (2) a first class
lifestyle without the hassles of larger cit-
ies and long commutes. Excellent salary
and benefits. Reply in confidence to
Randy A. Gregory, Wells, St. John, Rob-
erts, Gregory & Matkin P.S., W. 601
Main, Suite 815, Spokane, WA 99201,

Montgomery, Purdue, Blankinship
& Austin, amid-sized Seattle firm, has an
immediate opportunity for an associate
in 1ts business department. The position
requires a minimum of two years ol busi-
ness experience. All responses will be
held in confidence. Submit letter of ap-
plication and resumé to Montgomery,
Purdue, Blankinship & Austin, Attn: Shel-
ley Goodwin, 701 5th Avenue, Suite 5800,
Seattle, WA 98104,

AssociatePosition—Five-attorney
Vancouver, WA lirm secks an associate



to do employment law (labor law, dis-
crimination, wrongful discharge, etc.) and
general civil practice. Must have already
taken and passed Washington Bar. Must
have two or more years of practice or
related professional experience. Please
send resumé and outline of relevant law
school courses and professional experi-
ence to: Marsh. Stichman & Higgins,
P.O. Box 54, Vancouver, WA 98666.

Electric Utility General Counsel:
Large, progressive. and prestigious elec-
tric public utility district located in the
Puget Sound area seeks an experienced
attorney for its corporate legal depart-
ment. Toqualify. the candidate must have
outstanding academic credentials. excel-
lent references. admission in the Wash-
ington State Bar, and a minimum of 10
years' experience in one or more of the
following areas: contracts. labor/femploy-
ment, administrative law, torts, real es-
tate. collection, and environmental. Some
litigation experience is required. Salary
commensurate with education and expe-
rience. For consideration. please send
resumé, writing sample, and law school
transcriptto: Office of Corporation Coun-
sel. P.O. Box 1107, Everett, WA 98206-
1107. An Equal Opportunity Employer.
Applications will be received through
June 20, 1995,

Resumés sought: Seattle-based non-
profit institute providing legal and policy
advice to noncommercial overseas orga-
nizations now accepting resumés from
attorneys for future positions. Applicants
should have practiced for minimum of 3
years, have experience in real property
law, international development or policy
analysis. demonstrated interest in less
developed countries and willingness to
live overseas. Women and minorities
encouraged toreply. Send resumé in con-
fidence to Box 458, WSBA.

Experienced Litigator — Immediate
placement - insurance defense preferred.
Submit resumé to Herndon, Sweeney &
Halverson, P.O.Box 80270, Billings. MT
59108-0270. All inquiries kept confiden-
tial.

Established four-attorney Belling-
ham firm seeks an associate with excel-
lent academic credentials and a minimum
of two years of business/commercial
transactionexperience. Adelstein. Sharpe
& Serka is committed to providing the
highest quality legal counsel for its cli-
ents, and a supportive atmosphere and
balanced lifestyle for its attorneys and
staff. Reply in confidence to Phil Sharpe.
Adelstein, Sharpe & Serka. 400 N. Com-

mercial St., Bellingham, WA 98227,
Allied Employers Inc.. a consulting
firm exclusively representing employers
in employment and labor [gwg is seeking
an entry level attorne ﬁm[ividual

must have a HtmnwL SUin employ-
ment/labor I 13 opportunity with
a strong ¢t Base. Our small Eastside
firm has a gr&€at working atmosphere and
offers competitive salary and benefits.
Please send resumé to Michael G. Merrill,
2447 152nd Ave. N.E.. Redmond. WA
98052. Respond in writing only.

Attorney position: Two lawyer/secre-
tary office seeks a trial attorney fora half-
time staft attorney position with the St.
Paul Fire and Marine Insurance Com-
pany. Significant prior trial experience is
necessary. The position involves a broad
range of insurance defense litigation.
Experienced trial lawyers of all back-
grounds, including minority candidates.
are encouraged to apply. Resumés may
be submitted to Douglas F. Graham., 720
Third Avenue, Suite 1510, Seattle, WA
98104.

Employment and union-side labor law
firm secks attorney with experience in
these areas. Excellent writing and com-
munication skills necessary. All inquir-
ies confidential. Send resumé and writing
sample to Clifford Freed, Frank and
Rosen. 705 2nd Avenue, Seattle, WA
98104. No telephone calls please.

WILL SEARCH

Edna P. McBain: sceking any wills
dated after 02/17/89 of Edna P. McBain.
Call Landrum & Balkema (206) 524-
2775,

Joseph Lafayette Delaware: Anyone
having copy or knowledge of will or
codicil of Joseph Lafayette Delaware
contact Bruce Hand, (206) 747-0968 or
(800) 343-5130.

SERVICES

Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and share
the fee. OTLA member; references avail-
able. Zach Zabinsky. (503) 223-8517.

Urology forensic consultant: Experi-
enced, boards, professor, M.D., J.D.,
plaintiff or defense (314) 361-7780.

Insurance Claims Consultant —
WSBA member, more than 15 years' in-

surance experience in coverages, valua-
tions, general tactics and strategies to
maximize recoveries. Call (206) 353-5515
for appointment.

Forensic document examiner.
Trained by Seccret Service/U.S. Postal
Crime Lab examiners. Court-qualified.
Currently the examiner for the Eugene
Police Department. Only civil cases ac-
cepted. Jim Green, (503) 485-0832.

Sisson & Sisson - contract attorney
services. Help with your practice when
vou need it. Experienced. licensed attor-
neys research issues and provide signa-
ture-ready pleadings, memoranda and briefs
on disk using WordPertect. $50/hour. Free
information pamphlet. (800) 850-1986.

Registered Professional Land Sur-
veyor with J.D. and extensive experience
as a consultant and expert witness in
boundary disputes. Author of articles and
regular columns in recognized journals
and instructor for land surveyors' semi-
nars; active in professional societies. Jerry
R. Broadus, Geometrix Surveying Inc.
(206) 840-5680.

Complex litigation in Oregon? We
will co-counsel or pay contingent referral
fee. Personal injury, medical malprac-
tice. product liability. civil rights, com-
mercial litigation and other complex
matters. We have successfully litigated
in the U.S. Supreme Court, federal and
state court and appellate courts in several
western states. Call Willner & Heiling,
P.C.. (800) 333-0328 or (503) 228-4000.

Contract Attorney: Construction.
Former editor with national AIA docu-
ments program now available forresearch,
writing and trial preparation. Member,
Washington State Bar Association. Jo-
seph A. Dundin, (206) 789-3247.

Legal Nurse Consultant: health re-
search; case review: case coordination;
any health issue; testifying expert, OB/
newborn. Lynne Brengman, RNC, BSN,
MBA. Tel: (360) 758-2800. Fax: (360)
758-2300.

Locate Anyone. Defendants, wit-
nesses, judgments, heirs. No charge if not
found. Flat Fee: $195. Nationwide com-
puter search and a full-scale investiga-
tion. Manhunt Investigations. (800) 335-
HUNT.,

MISCELLANEOUS

Hood Canal Waterfront, 600 sqg. ft.
studio cottage w/ knotty cedar interior &
cape cod windows. Available by the week.
(360) 275-5723.
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Average Coupon Equivalent Yields from the
Auction of 26-week Treasury Bills: 1985 to Date

These are the average coupon equivalent yields
from the auction of 26-week treasury bills from
December 1984 to date. The highest rate of
interest permissible under RCW 19.52.020(1) is
computed by the addition of four percentage
points or is 12% per annum, whichever is
higher,

The vields shown on the chart are those

MONTH YIELD RATE
1985

January 9.19 13.19%
February 8.48 12.48%
March 8.78 12.78%
April 9.54 13.54%
May 9.06 13.06%
June 8.38 12.38%
July 7:53 12.00%
August 7.44 12.00%
September  7.93 12.00%
October 7.69 12.00%
November 71 12.00%
December 7.69 12.00%
1986

January 7.64%  12.00%
February 7.48%  12.00%
March 7.42%  12.00%
April 7.22%  12.00%
May 6.46%  12.00%
June 6.37% 12.00%
July 6.72%  12.00%
August 6.11% 12.00%
September  5.98%  12.00%
October 538%  12.00%
November  534%  12.00%
December 5.52% 12.00%
1987

January 5.69% 12.00%
February 579% 12.00%
March 5.83% 12.00%
April 5.76%  12.00%
May 6.07%  12.00%
June 6.46%  12.00%
July 6.40%  12.00%
August 5.95%  12.00%
September  6.45%  12.00%
October 6.66%  12.00%
November  7.33%  12.00%
December 6.55%  12.00%
1988

January 6.42%  12.00%
February 6.67%  12.00%
March 6.41%  12.00%
April 6.20%  12.00%
May 6.21% 12.00%
June 6.41%  12.00%
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applied to the month shown, computed on the
coupon equivalent from the first market
auction average in the month preceding, as
specified in the statute,

These limits apply to loans which are made
during the designated month. Note: Any loan
made pursuant to a commitment to lend at an
interest rate permitted when the commitment
is made 15 lawful

MONTH YIELD RATE
1988, continued
July 7.05%  12.00%
August 7.04%  12.00%
September  7.52%  12.00%
October 7.79%  12.00%
November 7.860%  12.00%
December 813% 12.83%
1989
January 8.73% 12.713%
February 8.86%  12.86%
March 9.04%  13.04%
April 9.18%  13.18%
May 938%  13.38%
June 9.16%  13.96%
July 8.44%  12.44%
August 8.05%  12.05%
September  8.12%  12.12%
October 831% 1231%
November  836%  12.36%
December 7.89%  12.00%
1990
January 7.69%  12.00%
February 7.93%  12.00%
March 8.15% 12.15%
April 8.22% 12.22%
May 824% 12.24%
June 8.28% 12.28%
July 8.03% 12.03%
August 8.01% 12.01%
September  7.56%  12.00%
October 7.75%  12.00%
November  7.59%  12.00%
December 741%  12.00%
1991
January 7.31%  12.00%
February 6.82% 12.99%
March 6.91% 12.00%
April 6.36% 12.00%
May 606% 12.00%
June 5.87% 12.00%
July 5.98%  12.00%
August 598% 12.00%
September  5.85%  12.00%
October 5.63% 12.00%
November  5.30%  12.00%
December 5.00% 12.00%
June 1995

The average coupon equivalent yield from the
first May 1985 auction of 26-week treasury bill
applicable to the computation of the
maximum allowable interest rate for June
1985 is 8.38%. According to the state treasurer's
office, the maximum allowable interest rate
for June 1984 is 12.38%. Note that when the
equivalent bond vield is below 8%, the
maximum interest allowable remains at 12%.

MONTHYIELD RATE

1992

January 4.56% 12.00%
February 4.00%  12.00%
March 4.08%  12.00%
April 4.28%  12.00%
May 4.16%  12.00%
June 391% 12.00%
July 3.84%  12.00%
August 3.42%  12.00%
September  3.40%  12.00%
October 3.00% 12.00%
November  2.86%  12.00%
December 337%  12.00%
1993

January 3.57%  12.00%
February 3.38% 12.00%
March 3.19%  12.00%
April 3.14%  12.00%
May 3.13% 12.00%
June 3.07%  12.00%
July 3.32% 12.00%
August 3.19% 12.00%
September  3.35%  12.00%
October 3.12%  12.00%
November  3.17%  12.00%
December 335% 12.00%
1994

January 3.37% 12.00%
February 339% 12.00%
March 351% 12.00%
April 3.88% 12.00%
May 4.16%  12.00%
June 4.57% 12.00%
July 4.70%  12.00%
August 492%  12.00%
September  4.93%  12.00%
October 5.08%  12.00%
November  5.61% 12.00%
December 593% 12.00%
1995

January 6.63% 12.00%
February 6.73%  12.00%
March 6.38%  12.00%
April 6.29%  12.00%
May 6.18%  12.00%
June 6.12%  12.00%



WASHINGTON ADMINISTRATIVE CODE
1995 Edition

$366.86

The 1995 edition of the WAC
contains all permanent rules filed
as of January 1, 1995. The twelve
bound volumes contain over
40,000 sections filed by 176 state
rule-making agencies. Many of
these rules have the force of law,
and regulate business and
industrial activities throughout the >

\_k/state. Only $340 + 7.9% tax.

1995 Register Updates

$188.83

Keep your WAC cument throughout
the year with the Washington State
Register. Two issues per month for

only $175 + 7.9% tax per year. Your
WSR subscription runs from January
through December of each year.

Send a check along with your name & address to:

Office of the Code Reviser
Subscriptions

PO Box 40552

Olympia, WA 98504-0552

NOTE: Payment is required before shipment. Please include sireet address (and PO Box f applicabl].



WASHINGTON'S
COMPLETE
CD-ROM SOURCE

WEST’S® WASHINGTON CASE LAW *
AND REVISED CODE OF WASHINGTON
UNANNOTATED " INCLUDES

B Reported decisions from 1898 to date
B Washington Quick Opinions
B Liable of Cases
» Attorney General Opinions from 1977 to date
> The complete unamotated text of the Revised Code
of Washington
» Washington Court Rules
» Washington Orders
WEST'S REVISED CODE OF
WASHINGTON ANNOTATED" GIVES YOU
B State statutes and constitution
B Court rules
B Session laws as appropriate
B Notes of decisions of cases construing statutes
B References to related materials

West CD-ROM Libraries * gives vou West's exclusive editorial
enhancements, including West Topics and Key Numbers, for focused
results and faster research. Of course, a subscription to West CD-ROM
Libraries includes the direct connection to WESTLAW .
FIND OUT MORE ABOUT WEST CD-ROM
LIBRARIES AND GREAT, MONEY-SAVING
OFFERS NOW IN EFFECT*.

CALL TODAY!
1-800-255-2549, EXT. 785.

NOW AVAILABLE
OR COMING SOON ON CD-ROM!
Washinglon Practice Servies. Weshington Administrative
Code, Washington Arbitration Kepors and Northwest
Personal hujury Litigation Keports (provided by
Jury Verdicts Northwest), Seattle Municipal
Code and Spokane Municipal Codes.

BUILDING

THE ULTIMATE
WASHINGTON
LIBRARY

“Some restrictions may apply.

For information about other West
Publishing products and services, visit us
on the Internet at the URL:
http://www.westpub.com
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