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OPEN AND SHUT CASE.

Open the new 4.0 version of CD Law, and you'll
discover why the competition wants you to settle
for their product before you give ours a fair trial.

Fact is, we've added a host of features that are
setting new standards in computer-assisted legal
research for speed, power and ease of use.

For example:

® The case law and the RCWs are now fully
hyperlinked on the same disc — no
more flip-flopping between dises to do
your research.

¢ Bidirectional proximity searching allows you
to find what you're looking for regardless of
the order in which your key words appear.

e Automatic plurals, tenses and other word
forms let you locate words in any tense.

* Qur multi-level Table of Contents allows
you to browse through the RCW or WAC by
title, chapter, or section — as you would
with a book.

¢ Relevance ranking brings the most
probably relevant material to your
immediate attention.

Add the fact that only CD Law is available in
DOS, Windows and MAC versions — and is priced
over $500 less than the competition — and the
case for CD Law becomes even more compelling.

More of the Most Current Information

Not only does CD Law offer the most powerful
software of any CD-ROM publication of Washington
law, we also give you more up-to-date information.
With over 23 databases and access to up-to-the-
minute Washington Supreme and Appellate Court
Slip Opinions and recent 9th circuit decisions via
CD Law OnLine — you won't find a more current
and complete Washington State law library.

FREE 30-Day Trial Run

If the jury’s still not in, we invite you to weigh
the evidence for yourself. Try CD Law for 30 days
with no obligation. We'll provide installation, on-
site training and even supply you with a CD-ROM
drive to use at no extra charge.

Call today at (206) 623-1688. Once you give
us a trial, we're confident the truth will prevail.

Your complete law library.
CD Law Databases:

¢ Supreme Court Decisions from 1920 to
present (Vols. 1-125 Wn.2d)

o Court of Appeals Decisions from 1969 to
present (Vols. 1-76 Wn. App.)

e Washington Reports, 1st Series
(Vols. 120-200, more on the way.)

e The 1994 Revised Code of Washington

e The 1994 Washington Administrative Code
(current through December 31, 1994)

e Washington State Register
¢ Annual Sessions Laws

e Growth Management Hearings Board
Decisions (1992-Present)

* Attorney General Opinions (1949-Present)

¢ Local Rules of Court (Federal and all
Washington counties)

e Rules of Court

s Washington State Constitution

e Federal Rules of Evidence

e Federal Rules of Civil Procedure
¢ Mandatory Domestic Relations Forms
o The Seattle Municipal Code

® The Spokane Municipal Code

® The King County Code

o The Pierce County Code

o The Skagit County Code

® The Snohomish County Code

® The Yakima County Code

e Shorelines Hearing Board Decisions
e Pollution Control Hearing Board Decisions
e PERC Decisions

More Coming Soon!

CD LAW

Your search is over.

(206)623-1688

CD LAW Federal — comz'ng SOON. 1000 2nd Avenue, Seattle, WA 98104




For

PROFESSIONAL LIABILITY INSURANCE

Call
HALL-CONWAY-JACKSON, INC.

Formerly Quinan-Pickering, Inc.

» Serving Washington Attorneys Since 1960
« Rated “A” by both A.M. Best & Standard & Poor’s
* Premium Savings
* New Expanded Policy Including Unlimited Extended Reporting Option
* Prompt Service
* Limits From $100,000/$300,000 Up to $10,000,000
* Carrier Known for Excellent Claims Service (24 hr response)
* Special Low Rates for Defense Practices
* Can quote from other company’s applications
(Note: not renewal applications)
* Please telephone now for your application and specimen policy

* The company, Coregis Insurance Company, has over 20 years experience

CALL US FOR YOUR COURT BONDS, TOO!
EASY PROCESSING - QUICK TURNAROUND TIME

Ask for Pat Stewart
HALL-CONWAY-JACKSON, INC.

9725 - 3rd NE, Suite #401
P.O. Box 75978
Seattle, Washington 98125
(206) 527-2444
Toll free: 1-800-877-8024
Fax: (206) 525-1316
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THE BIGGER

THE BANK

THE SMALLER

THE CUSTOMER

Doesvour bank make yvou feel like the proverbial grain of sand
onthe beach oflife? Doesitmake you feelasifitdoesn'tneed
vour business? Oreven wantyour money? Perhapsthey've for-
gotten what it's like to be small. We haven’t. We're Pacific
Northwest Bank. We know what it's like to be small. We also
know what it’s like to be better. Which is why we always treat

our customers as if they were a big fish in a small pond.

Seattle = 3rd and Sencca 624-0600 Bellevue — NE 8th and 112th NE 646-0900
Lvnnwood — 64th and 196th St. SW 712-0600

2

Pacific Northwest Bank

ALITTLE SMALLER. A LITTLE SMARTERF®
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When Par is unacceptable.

o~ —"'\,“

Tee off on your copy problems and call Seattle
Office Systems & RIGO .

Just as one bad shot in golf can hurt your game, a
bad copier can hurt your practice.

At Seattle Office Systems you can buy, rent, or
lease RIBON products, as well as computers and
network conversions!

To receive complete information on the new RIGOH

products and a dozen golf balls and tees free, call
us today at 641-5000.

— [ 1 —

SEATTLE O F F 1 CE SYSTEMS

2260 152nd Ave. N.E. 411 University 728 Pacific Ave.
Redmond, WA 98052 Seattle, WA 98101 Tacoma, WA 98402
206-641-5000 206-223-0435 206-383-7288

Fax 206-865-9482 Fax 206-467-0212 Fax 206-383-7288
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Washington State Bar
Association

Annual Membership Directory

There’s still time to order the
1995-96 Resources membership directory!

Resources is the same low price as last year — but with more information.
It still has everything you're used to: Alphabetical and Geographical member
listings; Sections rosters; Ethics Opinions; CLE requirements and forms;
Courts directory; WSBA bylaws, committees, member services; and a Yellow
Pages of law-related products and services.

New this year is an advertising section devoted to Expert Witnesses; a list of
all ABA-approved law schools; and much more.

$15.15 — WSBA members in Washington (includes WA state sales tax)
$14.00 — WSBA members out of state

$32.46 — non-members in Washington (includes WA state sales tax)
$30.00 — non-members out of state

-----------------------------------------------------

Name

Address

City/State/Zip

Please send me copies of the May 1995-96 Resources membership directory.

Make checks payable to WSBA: Washington State Bar Association
Payment must accompany order Attn: Resources
2001 - 6th Ave., Suite 500

Seattle, WA 98121-2599
Questions? Call (206) 727-8214
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Coming to a Computer
Near You
Editor:

Over the past 10 years. many people
have commented that computerized legal
research seems greatly overpriced in view
of a continuing decline in computer hard-
ware costs. Unfortunately, efforts by
WSBA volunteers to gain release of re-
quired law databases from state comput-
ers did not meet with initial success.

However, in 1989, WSBA President
Elizabeth Bracelin, declaring the efforts
of these volunteers to be the “world’s
areatest pro bono project.” lent her offi-
cial support. Thanks to her foresight. the
WSBA on-line system, the L. AW, BBS.
came Into existence.

Despite this advance. various state offi-
cials refused toauthorize placement of the
Washington Reports database into the most
useful computerized form, i.e., a key-
word-searchable CD-ROM. As a result,
the only CD-ROMs available have been
from expensive, commercial providers.

But this situation has now changed. In
August, Chiel Justice Barbara Durham
and other members of the commission on
law reports voted to license the Washing-
ton Reports database to all comers for
placementon CD-ROM. The commission
recommended a licensing fee low enough
to allow a CD containing Washington
Second. Appellate, RCW and WAC to be
sold for under $50.

Although the full Supreme Court has
yet to approve the commission’s action.
that appears likely to occur during Sep-
lember. Since production times are short.
this would permit under-$50 CD-ROMs
to be on the street, from various sources.
as early as November or December of this
vear.

Forthis development, WSBA members
owe thanks not only to Chiel Justice
Durham. butalso to Reporter of Decisions
Deborah Norwood. who helped to de-
velop the new licensing arrangement, and
also to WSBA Governor Linda Dunn,
who acted as the WSBA's liaison to the
commission.

EDWARD V. HISKES
Richland

Arvey, Take Two
Editor:
The September Bar News contained an
article by Representative Marlin
Appelwick suggesting an alternative

method for calculating child support in
split-custody cases, based on a method
developed by the Court of Appeals. Divi-
sion I in Marriage of Arvey. The alterna-
tive method 15 analogized to setting up
two sets of worksheets, one foreach house-
hold: it expands the Arvey method so that
it works in split-custody cases where the
children are in either the same or different
age brackets on the economic table.
Representative Appelwick'sarticle pin-
pointed a key weakness ol the Arvex

Readers are invited to submit letrers
of reasonable length to the editor.
They should be ryped on letrerhicad
and signed. The editor reserves the
right to selectexcerpis for publication
aredit them as may be appropriate.

method: its inability to deal with children
in different age brackets. However, while
the article based this alternative method

Pacific
Testing
Laboratoi'es

3257 16th Avenue West

Seattle, Washington 98119-1706
Tel: (206) 282-0666

Fax: (206) 282-0710

Fire/Explosion Investigations

Product Failures, Arcing
Analyses, X-Ray Analyses,
Electrical Failures. Explosion
Investigations

Safety Engineering

Ladder Investigations, Brake
Guardings, Human Factors,
WISHA & OSHA Code

Research

to arrange for a seminar or presentation.

Forensic Engineers « Consultants » Scientists
Failure Analyses
Weldments, Bicycles, Electrical

Appliances, Gears, Shafts,
Aerospace, Maritime. Firearms

Vehicle Investigations

Failures,
Investigations, Light Bulbs, Low
Speed Impacts, Computer
Simulations, Motorcycles

Pacific Testing Laboratories' Forensic Engineering Professionals have been providing services to Insurers,
Attorneys, Municipalities, Heavy Industry, Aerospace, and High Technology since 1926. Call us today

Branch Laboratories: Bothell, Tacoma, Silverdale, and Sumner, Washington and Portland, Oregon

Slip & Fall/Trip & Fall

Coefficients of Friction Testing,
Stair Analyses, UBC Code
Research

Accident Design, Testing, Analyses, &
Expert Witness Testimony in
the fields of Metallurgical,
Civil, Mechanical, Structural,
Geotechnical, Environmental

Engineering

‘>
VALUATIONS

/
Ny

Call for references and qualifications

APPRAISERS AND VALUATION CONSULTANTS
Adrien E. Gamache. Ph. D.. President
* Valuations of Businesses & Intellectual Property
* Commercial/Industrial Real Estate Appraisal

* Experienced Litigation Support

(206) 621-8488 - (206) 682-1874 FAX

1000 Se

Suite 3430

g
Washington

VT4 10022
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CNA:;

The choice

for dependable
Professional Liability

Insurance

Providing dependable professional liability
protection for lawyers requires an insurer
with a solid financial foundation. Because,
in addition to individual policy features,
you also are paying for your insurer's
ability to pay your claims.

Continental Casualty Company, one of
the CNA Insurance Companies, offers
professional liability insurance for lawyers

7

For All the Commitments You Make®

through the Lawyer's Protector Plan®.
CNA is a major property/casualty group
that has earned high financial ratings from
all four financial rating services*.

Ask your local agent about the Lawyer's
Protector Plan. Or call us and we'll recom-
mend an agent.

*A M. Best, Standard & Poor’s, Moody's, Duff & Phelps

National Insurance Professionals Corporation
1040 NE Hostmark St. #200
Poulsho WA 98370

(360) 697-3611
Fax: (360) 697-3688
1-800-275-6472

Lawyer's Protector Mias

The Lawyer's Protector Plan® is a registered trademark of Poe & Brown, Inc Tampa. Florida, and ts underwritten by Continental Casualty Company, one
of the CNA Insurance Companies. CNA is a registered service mark of the CNA Financial Corporation, CNA Plaza. Chicago. IL 60685.
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on atwo-worksheet concept, I believe it is
better to think of it as being based on two
orders of child support that have the effect
of creating a net transfer payment obliga-
tion.

In theory. parents splitting custody of
their children could petition the court for
two orders of child support. One order
would list the father as obligor and set his
support obligation for the child(ren) liv-
ing in the mother’s home. The second
order would then set the mother’s obliga-
tion for the child(ren) living in the father’s
home. While these two orders would re-
quire two checks to be written and sent
cach month, the actual effect would be a
net transfer payment made by the parent
with the higher obligation. Based on the
net effect of these two orders, a single
order can instead be created, which would
make each parent an obligor and obligee,
but would make only one parent the payer.
Further, naming the paying parent “payer”
properly follows the holding of Arvey,
which requires that neither parent be la-
beled as “obligor™ in split-custody orders.

The net-orders method is not limited to
the four examples presented in the prior
article. It will work in split custody cases
where the children are in the same or
different age brackets. in split-custody
cases where one or both parents have
children from other relationships. and fi-
nally in shared-custody cases where one
or more children spend a significant
amount ol time with the noncustodial par-

ent. It is also capable of working in any
combination of these different types of
cdses.

The flawed step in the Arvey method is
the total child support obligation calcula-
tion. By adding the basic-support obliga-
tions of each child together before taking
each parent’s Proportional Share, any ad-
vantage or disadvantage given to a parent
is spread between both parents. This means
thata parent with custody of an olderchild
pays more because the formula does not
deal with the increased costs in that parent’s
home. Similarly, a parent with children
from other relationship(s) would not get
the full advantage of his or her deviation
for those children because the deviation
would be spread to both parents.

A worksheet for the net-orders method
would look like the one below.

In the example there are three children
in a split-custody scenario and one of
them is in an older age bracket. The key
equation in this method takes place when
each parent’s net-support obligation for
theirnoncustodial child(ren)is calculated.
It is at that point that the children’s ages
take effect and obligate the older child’s
noncustodial parent to pay more than he or
she would using the Arvey method.

In a situation where a parent is receiv-
ing adeviation for his or her children from
other relationships, the net obligation is
calculated from a deviated basic-support
obligation per child. In the prior example

if mother had a fourth child she was obli-
gated to support, then the $559 basic-
support obligation would first be reduced
to $473, and then her net-support obliga-
tion for her noncustodial child would be
calculated based on her proportional share
of that deviated amount.

Finally, a variation of the net-orders
formula will even work for a residential
schedule deviation, which the court may
grantif the parents have shared custody of
a child or children. The most common
situation is the shared custody of a single
child. In this situation a parent’s net -
support obligation for their noncustodial
child(ren) equals that parent’s propor-
tional share multiplied by the basic-sup-
portobligation for that child multiplied by
the percentage of time the child is with the
other parent ((% income X BSO) X % with
other parent). The result is a net-support
obligation for the period of time the child
is in the other parent’s home. The differ-
ence between the two net-support obliga-
tions would then equal the payer’s trans-
fer payment obligation.

The flexibility and simplicity of the net-
orders method makes it the best procedure
to use in both split- and shared-custody
cases. A single method for all split- and
shared-custody cases is preferable because
it makes the legal system more predict-
able and dependable.

Side note: because a variation of the
net-orders method dees work in shared-
custody cases, the future might hold an

Monthly net income
Combined monthly net income

Basic-support obligation per
child (economic table)

Proportional share of income

Split-custody adjustment

Transfer payment obligation

$3.995.47 (Father)
$6.010.62

Il

$559.00 (Child #1)

Il

.665 (Father)

Each parent’s net-support obligation
for their noncustodial child(ren)
(66.5% X ($559.00 + $691.00) (CH#2 + CH#3))

= $831.25 (Father)

$831.25

= $643.98

(33.5% X $559.00 (CH#1))

(Father’s obligation)
$187.27 (Mother’s obligation)
(Father owes Mother)

$2.015.15 (Mother)
$559.00 (Child #2)
$691.00 (Child #3)

335 (Mother)

$187.27 (Mother)
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NOW ON CD-ROM!

for DOS & Windows
for only $60 -+

i oo
Official

As Published by the Statute Law Committee, Office of the Code Reviser

Please include $60 + $4.74 tax for each 1994 RCW on CD-ROM

Name _ R

Street Address

City ST ZIP
Send your checks to:
Office of the Code Reviser
Subscriptions
P)O Box 40552
S Olympia, WA 98504-055
AENT REQUIRED (360) 753-1440

[ge]
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extension of Arvey, which would require

that neither parent be labeled as “obli-

gor” in shared-custody cases, as well as
in split-custody cases.

HALLEY R. HUPP

Everett

Gun Rights & Media Bias
Editor:

Thanks and a tip of the hat to William G.
Dennis for his marvelous articles on gun
control. They should prove infuriating to
those many people, all too many of them
lawyers sad to say, who are so quick to
argue that our Constitution says not what
it clearly says, but what they wish it said.

His point that the mainstream news
mediain this country are on anideological
campaign to sell gun control is also right
on target. Their one sided reporting on the
subject should be obvious to anyone will-
ing to see it.

As a former Seattle policeman for
twenty-five years I also agree with Mr.
Dennis in his contention that cops gener-
ally do not favor gun control. They know
perfectly well that they can’t respond in
time to protect people the vast majority of
the time, and they don’t believe for aminute
that gun control laws deter criminals.

We have a crime problem in America,
and we have a violence problem. We have
not addressed them very effectively, de-
spite the fact that we have known for
decades that the vast majority of our crime
and violence is the work of a small minor-
ity of easily identified individuals. Tt is
about time we addressed crime and vio-
lence directly, instead of kidding our-
selves that taking guns away from honest
people will make it go away. Gun control
is not crime control. Claims to the con-
trary are no more than cheap political
demagoguery. Gun control is a bandaid
solution to a hemorrhage problem, and it
can accomplish nothing but to rob Ameri-
cans of their right under the Second
Amendment to protect themselves. We
can do better.

One final thought. [ hope you have lots
of space in your mail room. If you thought
to ever see the end of the debate on gun
control, you probably should not have
published these very provocative articles
by Mr. Dennis.

WILLIAM M. TAYLOR
Seattle

Charge With Impunity?
Lawyers?
Editor:

In twelve years as an attorney 1 have
begun to develop a somewhat thick skin
with regard to comments about attorney
ethics and financial matters. However, |
have also come to expect a certain amount
of support from organizations of attor-
neys who should understand that most
attorneys work very hard in a genuine
effort to benefit their clients and/or the
system as well as earn a living.

I cannot tell you how disturbed I was
with the editor’s note (August 1995, page
9) and its implication that lawyers charge
clients with relative impunity for services
rendered. I certainly do not expect to be
demeaned by an organization to which I
must pay dues in order to practice law in
the state of Washington. Any stone tab-
lets, writing instruments, phone lines, fax
machines. or e-mail that I may utilize as a
lawyer are “acquired independently at my
own expense.” In addition, 1 must pay
dues to the Bar Association or be denied
theright to practice in this state. I justcan’t
see any benefit to Washington Bar Asso-
ciation staff from such a ridiculous state-
ment as was made regarding billing prac-
tices.

[ have voted in favor of continued ser-
vices by the Washington State Bar Asso-
ciation at each opportunity. I have paid
dues each year and have never complained

of any dues increase. However, that vote

will change based on the comment re-
ferred to in this letter.

TIMOTHY B. FENNESSY

Spokane

Partisanship & the WSBA
Editor:

I'write in response to Tom G. Cordell’s
letter in the last issue. During my sojourn
in this the “other Washington™ I maintain
my Washington State Bar membership. In
the pages of the Bar News, I watched with
interest the debate about the recently failed
referendum to limit the use which can be
made of our Bar dues. Mr. Cordell sug-
gested that the Bar Association should
“[t]ake a position against the Republican
National Party’s Draconian™ tort reform
proposals. It is sentiments like these that
are responsible for the campaign to re-
strict the permissible use of our dues. The
referendum failed, but to avoid further
efforts (and possible First Amendment
challenges), the Bar Association and Mr.
Cordell ought to be very careful about
advocating the use of our Bar dues for a
naked political agenda. The American Bar
Association has lost thousands of mem-
bers because of its political stands. Imag-
ine the uproar if the WSBA decided to
support efforts to pass a pro-life constitu-
tional amendment or decided to confer
honors upon Justice Thomas.
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have differing views on social. political,

and moral questions. Neither the Bar As-

sociation nor any of its members should

ever consider seriously suggestions like
that of Mr. Cordell.

HARRY I.F. KORRELL

Washington, D.C.

Clarifying Affirmative Action
Editor:

Two significant false assumptions un-
derlie much of our national discussion of
affirmative action. One false assumption
is that all ethnic and racial minorities now
receive protection under affirmative ac-
tion. In fact, many minorities subject to
discrimination are not protected under
affirmative action. Among these minori-
tiesare: Arabs: Jews; in general, all whites
fromthe Middle Eastand North Africa; all
non-English-speaking, non-Hispanic
white immigrants. In our national discus-
sion. we would be more accurate in saying
that “selected minorities™ are protected
under affirmative action, rather than re-
ferring to “minorities” generically and,
thereby. implying that all minorities are
afforded protection when they are not.

A second false assumption is that affir-
mative action exists to help groups identi-
fied as low-income, that we go through all
the social difficulty of affirmative action
in order to raise economically disadvan-
taged groups toward the economic mean.
According to the U.S. Census, the Ameri-
cansat the top of the economic heap in this
country, with the highest income of all
groups, are Asians—yet, even though their
income is higherthan that of whites, Asians
enjoy the protection of affirmative action.
Some might argue that certain subsets of
Asians are poor; but this is also true of
certain subsets of whites, and fairness
would require that, if all Asians gain pro-
tected status under this argument, then so
should all whites.

Our national discussion of affirmative
action will be more productive if we set
aside these false assumptions and realize
that, at present, protected status under
affirmative action is not granted to all
minorities in need of protection from dis-
crimination, noris affirmative-action pro-
tection granted to groups on the basis of
economic need. As a society, we should
crystallize our reasons for continuing af-
firmative action; if it is for ethnic and
racial minorities subject to discrimina-
tion, then it must be for all such minori-

ties: if it is for low-income groups. its
protection would cease when those groups
rise to. or above, the economic mean. Or,
if affirmative action exists for some other
reason (proportional racial and ethnic dis-
tributionin the businesses and institutions
of society, just on principle?), then we
need to face that reason squarely, so we
can decide whether such an outcome is
even tenable, whether the goal is so wor-
thy that we will pursue it at the cost of
great social discord.
ALICIA HAYES
Issaquah

Responses to Gay
Affirmative Action
Editor:

This letter responds to the issues raised
by Mr. Victor Flatt's article in the August
Bar News entitled “Diversity, Discrimi-
nation, Affirmative Action and the Gay/
Lesbian Experience.” First, are homo-
sexuals a “minority” in the legal sense.
i.e., constitutionally entitled to anti-dis-
crimination protection? Mr. Flatt suggests
that the answer to that question revolves
around whether homosexuality is a choice
oran “immutable characteristic.” He states.
“In terms of constitutional ‘equal protec-
tion” doctrine, one of the justifications for
awarding a group a higher level of scru-
tiny has been that members are being
discriminated against based on a charac-
teristic that “they cannotchange.”” What's
the real argument here?—that homosexu-
ality is genetically based? Are people just
“born that way?”

Genetics has been offered as an ex-
planatory hypothesis for many behaviors:
criminality, alcoholism. obesity, cven
adultery, of late. Moreover, religion could
even be considered “genetic” as an “in-
herent yearning™ toward a supreme being
or higher source. That being the case, is
heterosexuality also genetic? Why not
“homophobia?” Maybe vocal advocates
of heterosexuality are genetically driven
to preserve. even promote, their own “im-
mutable characteristic.” Obviously. if we
are all pre-cast in some “orientation”™ that
we cannot change, we are simply crea-
tures driven by instinct and not account-
able for our choices. How convenient.

But just in case homosexuality does
involve an element of choice, Mr. Flau
devotes some attention to the claim by
some that “homosexual behavior is mor-
ally wrong.” Yet he summarily dismisses
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morality, and its religious roots, with
“Adults are free to make choices of con-
science about religion that do not hurt
others. The same argumentapplies to gays
and lesbians.” Now, either itis an “immu-

table characteristic,” or it is a “choice of

conscience.” Which is it? And who says
our moral choices do not affect, even hurt,
others? Other forms of so-called “victim-
less™ conduct arguably do not hurt others,
but we. through government sanctions,
not only discourage such conduct, we
penalize it. Examples of such “consenting
adult” conduct are drug addiction, prosti-
tution, and to a lesser extent, alcoholism
and lewdness.

We do have a stake as a community in
the moral choices we make as individuals.
Former British Prime Minister Margaret
Thatcherrecently spoke to this issue quot-
ing athird-century Roman jurist: “What is
right is not derived from the rule, but the
rule arises from our knowledge of what is
right. In other words, the law is founded
on what we believe to be true and just. It
has moral foundations.” ' Thus. homo-
sexuality will never be right because it has

the protection of a “rule.” but whatever

rules we make concerning the issue must
be based on what is right—morally right .

Because we recognize that “choices of

conscience™ affect all of us, not just the
individuals themselves. we must accepl
responsibility for our choices. rather than
look to government to protect us from the
effects of our choices.

Indeed, the issue of personal account-
ability was recently addressed by the Su-

preme Court of this state in the case of

Kellyv. Falin, 127 Wn 2d 31 (June 1995).
In that case, the survivors of a drunk
driver, who killed himself when he
slammed his car into a tree. sued the
tavern for “overserving” him. The court’s
decisionemphasizes that personal account-
ability still forms the essence and founda-
tion of freedom, and government cannot
and will not always step in and protect us
fromthe consequences of our own choices.
The language of the court is almost poetic:
“Given a choice between a rule that fos-
ters individual responsibility and one that
forsakes personal accountability, we opt
for personal agency over dependency and
embrace individual autonomy over pater-
nalism.”

Not unlike the drunk driver in that case,
in another celebrated case, a state repre-
sentative recently self-destructed from

AIDS. Interestingly, Mr. Flattdid not men-
tion the issue of AIDS anywhere in his
article; yvet the fact that AIDS is reaching
epidemic proportions, primarily among
homosexuals, gives cause for serious
alarm. This is a disease that produces
death. No cure. It’s terminal. Carriers in-
fectothers, and they die, too. Yet Mr. Flatt
would have us believe that such practices
“do not hurt others.” In my mind. given

the alarming rate at which this dreaded
disease seems to be spreading, rather than
affirmative action to make sure that ho-
mosexuals have access to anywhere they
want, maybe we should consider some
form of quarantine. Indeed, the state po-
lice poweris specifically designed to ““pro-
tect the welfare, health. peace, morals,
and safety of the people of the state.” ?
However. the police power has not been
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used to “guarantine” homosexuals, nor,
on the other hand, should affirmative ac-
tion be implemented to grant them prefer-
ential access or privileges. Indeed, local
ordinances and state initiatives have fo-
cused on simply denying homosexuals
protected minority status and preferential
treatment.

In sum. maybe the best role of govern-
ment in this situation is no role at all.
Homosexuals. at least according to Mr.
Flatt. however, want paternalistic protec-

tion from the effects of their “choices of
but such is not the role of

conscience,”
government. With freedom of choice
comes personal accountability; in the case
of homosexuality, the only “sanctions”

imposed are the equally valid “choices of

conscience” thatnon-homosexuals have
right to make. Affirmative action, in any
form, would thus deny the “straight com-
munity” the right to live, work, and asso-
ciate with those whom they may prefer.

The bottom line seems to be that not all
personal choices rise to the level of indi-
vidual rights, enforceable by rule of law.
Just as government has seen [it not to
exercise the police power o protect the
community at large from homosexuality,
governmentshould notbe used as a mecha-
nism for protecting homosexuality through
anti-discrimination or affirmative action
legislation. Thisis one situation where the
ninth and tenth Amendments to the U.S.
Constitution apply: “The enumeration in
the Constitution of certain rights shall not
be construed to deny or disparage others
retained by the people. The powers not
delegated to the United States by the Con-
stitution, nor prohibited by it to the states,
are reserved to the states respectively orto
the people” (emphasis the author’s).” Gov-
ernment should just leave well enough
alone in this situation.

' Reprinted by permission from Impri-
mis. a monthly publication of Hillsdale
College. Hillsdale. Michigan.

*Kellyv. Fallin, 127 Wn 2d at 39 (1995)

“The Constitution of the United States,
Amendments Nine and Ten.

BRIAN McCOY
Seattle

Editor:

I am writing in response to the August
Bar News and the article written by Victor
B. Flatt entitled “Diversity Discrimina-
tion Affirmative Action and the Gay/Les-
bian Experience.” Mr. Flatt’s article is a

very well-written discussion of the topic
he has chosen to address. His conclusions
follow logically from the premises that he
makes: however, his premises are false,
therefore the conclusion no matter how
logical it might be. is also false.
Homosexuals, although they may be a
minority in numbers (only about one or
two percent of our population are, in fact,
homosexual), do not qualify as a minority
for the purpose of having discrimination
and affirmative action protections apply
to them. Because they choose to have sex
with the same sex, they should not be
afforded any protection any more than
those who choose to have sex with ani-
mals, statues, dead bodies, their own chil-
dren or parents. Their actions are immoral
and in many states still illegal. Mr. Flatt
wants to fight the fact that morality is an
1ssue for 98 percent of us who are sexually
normal. The mere fact that he claims that
morality is not an issue is meaningless.

Common morals prevent 98 percent of

our population from engaging in same sex
sexual relations. It is not a matter of mere
attraction, itis a matter of morals. Without
mores, even cannibalism becomes noth-
ing more than a matter of taste.

[t really doesn’t matter whether the gay
community calls ita matter of choice oran
orientation; itstill is up to the individual to
control his sexual behavior. Whether a
person is heterosexual and attracted to [5-
year-old girls or homosexual and attracted
to 15-year-old boys. each would have to
control his sexual desires because it is
against the law. If an adult male is sexu-
ally attracted to his own mother, he would

have to control his sexual behaviorevenif

both were consenting adults because it is
against the law. Until recently, it was
against the law to be involved in homo-
sexual behaviorbecause the law was based
on the commonly held moral values of this
country. In the late 1960s and early 1970s,
as a Los Angeles police officer. I could
arrest somebody for a felony if he or she
engaged in homosexual behavior. It has
only been a matter of 20 years since some
of the states in this country have made ita
noncriminal act for two adults to consent
to homosexual behavior. In those states it
may make it legal, but it does not make it
moral and certainly doesn’t create a feder-
ally protected “right.” Merely because
two or more people consent to homo-
sexual acts, this should not legitimize and
establish a suspect class of persons with a
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heightened sense of judicial scrutiny.

Why should anyone be forced to hire or
give preference to someone because he or
she is engaging in immoral behavior? Mr.
Flatt wants to equate a person’s religious
preference to the preference of being ho-
mosexual. Since people cannot be dis-
criminated against on the basis of reli-
gion, they therefore should not be dis-
criminated against on the basis of choos-
ing to be homosexual. The failure of that
argument is that religions. no matter
which one. tend to promote morality,
whereas homosexuality is itsell immoral
behavior. 1 see no difference in forcing
people to hire someone because they are
homosexual than forcing people to hire
someone because they choose to have sex
with an animal. I am sure that those who
practice bestiality would have as valid a
claim to being discriminated against as
those who are involved in same sex sexual
behavior.

I am still bewildered as to how the
homosexual community manipulated the
psychiatric community into removing
them from being considered mentally dis-
turbed individuals. Those who are opposed
to homosexuality should not be called
intolerant asif'it were a wrongful reaction.
[ personally am intolerant of a lot of im-
morality. What is sad is that 1t seems that
our society, which sets the morals by
which we are supposed to abide, is de-
ceived to a large extent through the media
and other liberals who are in control of our
society into believing that intolerance of
immoral behavior by homosexuals is
wrong. We should be even more intoler-
ant than homosexuals are accusing us of
being. I don’t believe in discrimination
against people for things they cannot help,
such as their race, ethnic background, sex
or physical ability. There is a difference.
however, in being discriminatory against
people who choose to act in an immoral
fashion. By being intolerant against ho-
mosexuals, you encourage them to be-
have in ways that are morally acceptable
or to sutfer the consequences of being a
moral deviant.

THOMAS S. OLMSTEAD
Seattle
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And Now For Something
Completely Different. ..

by Hal White
Bar News Editor

Now I know how George Selkirk must
have felt. Who is this unknown man. you
ask?

After many seasons as the New York
Yankee's premier player. Babe Ruth fi-
nally decided to move on. He had become
a baseball legend, and woe to the unfortu-
nate player who had to step into the
Babe's shoes and carry on his legacy.

That man was George
“Twinkletoes™ Selkirk.

After almost eight years, Lindsay
Thompson has stepped down as editor
of the Bar News. His glove, and shoes,
will indeed be difficult to fill.

During his tenure as editor, Lind-
say brought clarity to Byzantine ar-
eguments, humor to self-important
topics, and the light of day to obscure
matters. On a personal level, 1 had
the opportunity to experience first-
hand Lindsay’s professionalism dur-
ing the editorial transition. He will be
sorely missed.

Nevertheless, the Bar News must go
on. As the Babe's—er, Lindsay’s—suc-
cessor, let me tell you a little about my
background.

Ihave lived in Washington for 20 years.
attending first Seattle Pacific University,
and then U.P.S. School of Law. I gradu-
ated from U.P.S.in "83. and passed the bar
the following year. Upon admission, |
served as altorney for the Easter Seal
Society Disability Law Program, which
was designed to offer advice and repre-
sentation to disabled individuals in the
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areas of housing, employment, and civil
rights.

Subsequent to that position, I signed on
as in-house counsel for areal estate/insur-
ance company. where | focused on real
property, insurance, and contractual law.
Now, nine years later, I have the privilege

Outgoing Bar News Editor Lindsay
Thompson (left) and new editor Hal
White (right) with the Bar News’ first
editor, John Rupp, after Rupp received
the WSBA Lifetime Service Award at the
Sept. 8 Annual Meeting

to serve as editor for the Washington State
Bar News.

As with any change in editors there is,
of necessity, a change in editorial view-
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Hal White

point and/or magazine layout. Conse-
quently, in the coming months we plan to
add regular columns dealing with com-
puterization & the law, and ethical prob-
lems facing attorneys. I'll discuss these
columns in more detail as they're inte-
grated into the magazine.

We will also incorporate a few
minor changes, such as elevating
“The Board’s Work™ and “Calen-
dar” to their own departments, and
replacing “News From Home™ with
specific county breakdowns. The
former changes are merited because
of the importance of “The Board's
Work™ and length of the *“Calendar,”
whereas the replacement of “News
From Home” will provide a more
convenient index for membership
news.

Due to the above reorganizations,
the Gray Pages (the format, not the
content) will be retired. Although
some die-hards will lament its pass-
ing more than any personnel change, its
raison d’étre had lapsed. and I believe the
new format will be more convenient to the
majority of readers.

I'welcome article submissions (if you're
a writer in search of a topic, don’t hesitate
to contact me), submissions to columns,
or suggestions regarding improvements
to the Bar News. Together, we'll see if an
excellent magazine can become even bet-
ter:

After all, even after the Babe left, the
Yankees still won the World Series.




Our Future—Together

by Edward F. Shea
WSBA President

Whatever your views on the result of
the referendum, we have all benefited
from the vigor of the campaign and de-
bate. The referendum was costly and time-
consuming, but it was necessary to con-
clude an issue that had been argued for
several years. The referendum renewed
our appreciation of the reasons for the
unified bar, including the power to remain
largely self-regulated. It renewed vital
interaction among the state, county, mi-
nority, and specialty bars and the sections.

We would be disrespectful of the efforts
of all involved in the referendum debate if
we accepted the result as merely a vote to
continue the form of the Association as a
unified bar. We must acknowledge that
we retained our best opportunity to re-
main self-regulated. Further, we mustalso
acknowledge that the unified bar has not
only the power, but the duty. to carry out
the legal profession’s responsibilities to
both the public and our members.

With that momentum from the vigorous
referendum debate and campaign, together
we can confront the issues that were de-
ferred during the campaign as well as
more recent events which may provide us
with the sternest challenges our profes-
sion has ever faced. These include exter-
nal matters. such as federal budget action
on legal-service programs. They also in-
clude internal matters, such as the quality
of member services and budget.

All of us are now aware that the severe
cut in federal funding of legal services (o
the indigent assures a statewide crisis in
those programs. We are working with the
Access 1o Justice Board, legal-service or-
ganizations and others to find successful
strategies to handle that funding crisis. At
a minimum, each one of us will have to
take a hard look at our case loads and
make a personal pledge to “take a legal-
service case.” This is a burden of the
unified bar inherent in our current power
to self-regulate. It is hardly coincidence
that in a recent letter a member of our
Congressional delegation reminded the
recipient that some states have imposed
onlawyers an annual requirement of more
than 25 hours of pro bono service.

In the past, some have urged adoption
of an annual, mandatory pro bono require-
ment of 30 hours for all lawyers, private
and public alike. Others have advocated

to allow members to buyout of that man-
datory obligation. If we are to remain an
association with real self-regulation, then
we must address these issues. If we donot.
the solutions will be imposed on us.

And if a more compelling example is
necessary, we need only look to Califor-
nia, where the state legislature has im-
posed on all lawyers an annual assessment
of $305 to fund the disciplinary system.
The total dues for each member of the
California Bar are $478, including the
discipline assessment,

In the case of our Disciplinary Board,
the ABA review team and our own joint
task force recommended substantial
changes in our discipline process. While
we have yel to adopt them, it was evident
that, at & minimum, we had to hire addi-
tional lawyers and statf to meet our obli-
gation to both our colleagues and the
public. As a partial response to that crisis,
we allocated more than $400,000 in this
year’s budget. We did so in the full recog-
nition that it would strain our financial
capacity. We also remembered the Cali-
fornia example and took action to remain
self-regulated.

We have instructed our committee
studying the Report of the Joint Task
Force on Discipline to give us the budget
impact for each recommendation of adop-
tion as part of its final report. That report
will be discussed at a special meeting on
November 3 and 4 and regular Board
meetings in December and February. Itis
highly likely that we will have to increase
the budget allocation for discipline.

We will also be considering how to
proceed with consideration of the Report
of the Task Force on Governance at our
October meeting in Everett. There are two
recommendations: an expanded Board or
a House of Delegates. Both have signifi-
cant budget impact.

We are now conducting a comprehen-
sive review of Bar finances. It can no
longer be postponed. The future is now.
We intend to examine whether or not we
have taken all prudent action to maximize
our dues and non-dues revenue. The origi-
nal budget proposed for this coming Bar
year exceeded revenues by several hun-
dred thousand dollars and would have
required the invasion of ourrecently accu-
mulated surplus. Although the adopted
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budget did not exceed projected dues and
non-dues revenues, we cut muscle and
sinew 10 be able to say that. There is
virtually nocontingency money other than
a surplus designed to give us several
months of operating expenses as recom-
mended by our accountants. Outof a bud-
get of more than $8,700,000, there is only
$10,000 for contingencies, including pos-
sible litigation expenses.

There is also a growing awareness that
the Bar has economized to the point that it
is having difficulty meeting member de-
mands for services. Both the Disciplinary
Board and the Continuing Legal Educa-
tion Board report the need for increased
staff support and additional funding in
order to carry out their mandatory func-
tions. Several of our other boards, sec-
tions and committees would agree. As we
add more than 1,000 members each year,
the daily demand by members for bar
services has strained our ability to deliver.
Forexample, we receive many complaints
from members that the ethics “hotline™ is
anything but, with delays in response (o
their calls the rule rather than the excep-
tion. Members make similar complaints
about requests for MCLE course aceredi-
tation. This is not, however, a criticism of
the many volunteer attorneys on those
boards and the staff assigned to them who
are working beyond capacity.

In addition, current Bar offices have
been creatively redesigned to accommo-
date new technologies and personnel, but
we are now virtually out of space. In the
next few months, we are going to have to
seriously consider obtaining additional
space for Association offices.

We will be studying these financial
issues in the coming months and invite
your input. Frankly. we are concerned
about our financial capacity to deal with
the study of critical issues and to deliver
the type and level of service to our mem-
bers that we all have come to expect, We
are cautiously optimistic that the renewed
vigor of communication among all our
bars, sections and divisions and the posi-
tive momentum from the result of the
referendum will produce the creative so-
lutions to these issues.

Many complex issues to be resolved?

Yes, but if not by us, then who?

And if not now, when?
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Evolution in the Use of WSBA Dues

by Dennis P. Harwick
WSBA Executive Director

Elsewhere in this issue of Bar News,
you will find President Ed Shea’s first
column. Though he has only been back on
the Board of Governors as president-elect
for the past seven to eight months, Ed
studied the big picture facing the WSBA
and identified the challenges—especially

1992 Actual

\
Discretionary

47%

There are a number of factors contribut-
ing to this dramatic shift:

o Some WSBA programs were elimi-
nated—such as the annual convention,
law-related education for the public, and
the statewide lawyer referral service,

o Some WSBA programs were redesigned
to break-even or make money—such as
CLE seminars and publications and the
Resources membership directory,

» New non-dues sources of income were
developed and existing ones “enhanced”
— such as bar exam fees, enrollment fees
for the law clerk program, user fees for
letters of good standing, etc.,

o Lawyer discipline was significantly ex-
panded-—discipline staff was increased
from 13in 1991 to 28 at the close of FY 95
{and most of the increase is for new disci-
plinary counsel to process the backlog of
cases).

8]
3%
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the financial challenges. He quickly found
out that he has virtually no budget for new
or innovative programs—and that some
of his favorite programs, like law-related
education for the public, no long exist.
Over the past five years, the use of
WSBA dues income has undergone a re-
markable transformation. During fiscal
year 1992, approximately 53 percent of

21%

Mandatory
53%

So what does all this mean? Well, it
means that most of the non-dues sources
ofincome have already been tapped. Most
of the programs that are capable of pro-
ducing revenue have already been maxi-
mized. And virtually all of the revenues
from members’ dues is being used for
regulatory programs. In addition, the
WSBA is facing some major issues with
financial ramifications:

* a governance report that recommends
creation of a 100+ member house of del-
cgales,

= a lawyer discipline report that recom-
mends the development of significant prac-
tice assistance programs to keep lawyers
out of trouble, and

= a lease that expires during a tight real
estate market.

I know that I have used this column
many times to extol the factthatthe WSBA
has the lowest bar dues—by far—of any
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member dues was used for mandatory and
regulatory functions versus 47 percent for
discretionary functions.' By comparison,
the fiscal year 1996 WSBA budget calls
for allocating 79 percent of member dues
to mandatory and regulatory functions,
with only 21 percent allocated to discre-
tionary functions.

Discretionary

1996 Budget

Mandatory
79%

of our peer bar associations. The WSBA
also has the leanest staff to member ratio.
And it has only had one dues increase
since 1981.

Although no one wants to be bar presi-
dent when a dues increase is considered, |
commend Ed Shea for the political cour-
age to ask the tough questions and make
the hard decisions during his term of of-
fice on whether a dues increase is needed
so that the WSBA can continue to meet its
obligations to its members and the citizens
of the state of Washington.

! Mandatory programs—{or purposes of this analy-
sis—include the categories of lawyer discipline, bar
exam/admissions, MCLE. audits. administration,
leadership and membership records. Discretionary
programs include CLE seminars and publications,
Bar News. WSBA Sections, Young Lawyers Divi-
sion. Court Rules, Communications/PR, Lawyers’
Assistance Program, Resources directory, Legisla-
tive Affairs, Client’s Security Program, fee arbitra-
tion, Access to Justice coordination, local-bar sup-
port, L.AYW. BBS, contributions to the WSBA's
reserve and the WSBA contingency budget.




Assumption of Risk
Under Washington Law

by Charles H. Van Gorder

I. Introduction

‘| he “assumption ol risk™ doc-
| trine wasthe subjectofalengthy
|| decision in 1992 by the Wash-
Saasiadl ington Supreme Court, Scort v.
Pacific West Mountain Resort, 119 Wn.2d
484, 834 P.2d 6 (1992). Justin Scotl was
injured while taking skiing lessons when
he skied off a practice slalom race course
and hit an abandoned tow-rope shack.
Scott, a 12-year-old boy, and his parents
sued both the ski resort and the ski school
for damages resulting [rom Scott’s inju-
ries. The trial court granted summary judg-
ment motions on all claims on behalf of
both the ski school and the resort on the

busis ol an assumption of risk defense.
In a decision containing a comprehen-
sive review of the status of assumption of
risk under Washington law, the Court
upheld the validity of the express written
release signed by Scott’s mother, but lim-
ited its application to claims on behalf of
Scott’s parents; claims on behalf of the
son were reinstated. The written release
pertaining to the ski school, executed only
by Scott’s parents, was found not to bar
Scott’s own cause of action. The Court
also reiterated the validity of the concept
of implied assumption of risk. which could
either completely bar recovery or limit a
plaintiff”s recovery, based upon the facts
of the case. The Court remanded the case
for a determination of whether there was
negligence on the part of the operator of
the ski resort and, if so, whether Scott
should have recognized the risks that may
have resulted from such negligence and

caused his injury,

The assumption of risk doctrine has
been used by Washington courts to bar or
limit recovery on behalf of plaintiffs in-

jured in various recreational activities,

including working out at fitness clubs,
college cheerleading, BB gun wars, inter-
scholastic athletics, demolition derbys,
snow skiing, roller skating, mountain
climbing, scuba diving, golfing, and to-
bogganing. This article examines how the
assumption of risk defense may be ap-
plied in Washington to limit or bar a claim
of negligence. particularly in the context
of athletic or other recreational activities,
i light of Scotr v. Pacific West Mountain
Resort and other Washington court opin-
ions following that decision.

I1. Assumption of Risk in
General

In a negligence case, Washington law
requires a plaintiff to prove: 1) the exist-
ence of a duty owed to the plaintiff, 2) a
breach of this duty, 3) aresulting injury or
damage to the plaintiff. and 4) a causal
relationship between the breach of duty
and the damage sustained by the plaintiff.
Pedroza v. Bryvant, 101 Wn.2d 226, 228,
677 P.2d 166 (1984).

As a general rule, assumption of risk
may operate to bar a plaintiff from recov-
ering damages where evidence shows that
the plaintiff voluntarily assumed a risk of
harm arising from negligent or reckless
conduct on the part of the defendant. W.
Keeton, D. Dobbs, R. Keeton & D. Owen.
Prosser & Keeton on Torts, § 68, at 495-
98 (5th ed. 1984) (cited in Ridge v.
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Kladnick,42 Wn. App. 785,788,713 P.2d
1131, review denied, 106 Wn.2d 1011
(1986)).1 1f a defendant is able to prove
the plaintiff “assumed the risk™ of injury
caused by negligent acts on the part of that
defendant, there is no duty owed to the
plaintiff and a cause of action for negli-
gence is therefore barred. Under certain
circumstances (termed “secondary™ as-
sumption of risk), assumption of risk may
operate only to reduce. rather than to bar,
damages to a plaintiff.

I11. Primary Assumption of
Risk
Washington case law distinguishes be-
tween “primary” assumption of risk and
“secondary™ assumption of risk.

Primary assumption of risk oc-
curs where the plaintuff either
expressly or impliedly has con-
sented to relieve the defendant
of an obligation or duty to act in
a certain way toward him . . . .

Levendecker v. Cousins, 53 Wn. App.
769, 773, 770 P.2d 675, review denied,
113 Wn.2d 1018 (1989). See also Kirk v.
Washington State Univ., 109 Wn.2d 448,
453, 746 P.2d 285 (1987) (“Express and
implied primary assumption of risk arise
where a plaintiff has consented to relieve
the defendant of a duty to the plaintiff
regarding specific known risks™).

As discussed below. primary assump-
tion of risk can either be express or im-
plied. The distinctions between express
and implied assumption of risk were sum-
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marized in Bovee v. West, 71 Wn. App.
657, 666, 862 P.2d 592 (1993):

Express primary assumption of
risk arises out of a contract con-
cept: implied primary assump-
tion of risk arises out of a tort
concept. Identical in result to a
release of liability which excul-
pates for ordinary negligence if
it occurs, express and implied
primary assumption of risk ex-
culpate by shifting the duty of
care from the defendant to the
plainuff, thus preventing negli-
gence from occurring. Express
assumption of risk bars a claim
resulting from risks actually as-
sumed by the plaintiff; implied
primary assumption of risk bars
a claim resulting from specific
known and appreciated risks.

(Citing Scorr, 119 Wn.2d at 496-98.)
Primary assumption of risk acts as a
complete bar to a plaintiff’s recovery on a
negligence claim as it acts to remove one
of the elements of negligence, i.e., the
defendant’s alleged duty to the plaintff.
Levendecker, 53 Wn. App. at 773 (“con-
sent operates as a principle of no duty
‘hence no breach and no underlying cause
ofaction’”) (quoting Codd v. Stevens Pass,

Ine., 45 Wn. App. 393,402,725 P.2d 1008

19 _
The key factor in

determining if
primary assump-
tions of risk
applies is the
plaintiff’s sub-
jective knowl-
edge of the spe-
cific risks to be
encountered. 27

(1986). review denied, 107 Wn.2d 1020
(1987)). See also Kirk, 109 Wn.2d at 453-
54 (*The basis of [primary ] assumption of
risk is the plaintiff’s consent to the nega-
tion of a duty by the defendant with regard
to those risks assumed by the plaintift™).
Although primary assumption of risk acts
as a complete bar, it does so only to the
extent the alleged damage resulted from
the specific risks assumed by the plain-
tiff.2

The key factor in determining if pri-
mary assumption of risk applies is the
plaintiff’s subjective knowledge of the
specific risks to be encountered.
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The test is a subjective one:
Whether the plaintiff in fact un-
derstood the risk: not whether
the reasonable person of ordi-
nary prudence would compre-
hend the risk . .. . [T]here must
be proof they knew of and appre-
ciated the specific hazard which
caused the injury.

Shorterv. Drury, 103 Wn.2d 645, 656-37.
695 P.2d 116 (1985). See also Ridge, 42
Wn. App. at 788 (“assumption of risk
involves a knowing encounter of danger
and asubjective standard of conduct™). Cf.
Scorr, 119 Wn.2d at 503 (in the case of a
child, “conduct is measured by the con-
duct of a reasonably careful child of the
same age, intelligence, maturity, training
and experience”).

The elements of a primary assumption
of risk defense are as follows:

Toestablish primary assumption
of risk, the evidence must show
the plaintiff (1) had full subjec-
tive understanding, (2) of the
presence and nature of the spe-
cific risk. and (3) voluntarily
chose to encounter the risk.

Tincaniv. Inland Empire Zoological Soci-
ety, 66 Wn. App. 852, 8§59, 837 P.2d 640
(1992), aff’d, 124 Wn.2d 121, 875 P.2d
621 (1994) (citing Kirk, 109 Wn.2d at
453). Primary assumption ol risk may fall
within either of two calegories, express or
implied primary assumption of risk.

A. Express Primary Assumption
of Risk.

Express primary assumption of risk in-
corporates an “affirmatively demonstrated,
and presumably bargained upon. choice
by the plaintiff to relieve the defendant of
his legal duty toward the plaintiff.” W.
Keeton, D. Dobbs. R. Keeton & D. Owen,
Prosser and Keeton on Torts § 68 al 496
(5thed. 1984). The Washington Supreme
Court has stated that “courts have gener-
ally recognized that, subject to certain
exceptions, parties may contract that one
shall not be liable for his or her own
negligence to another.” Wagenblast v.
Odessa School Dist. No. 105-157-166J.
110Wn.2d 845,848,758 P.2d 968 (1988).

In Kirk, 109 Wn.2d at 453, the Court
noted that for primary assumption of risk




to apply, the plaintiff’s consent must be
manifested by an affirmatively demon-
strated, and presumably bargained upon,
express agreement. In Scotr, 119 Wn.2d at
490, the Court stated:

Express assumption [of risk]
occurs when parties agree in ad-
vance that one of them is under
no obligation to use reasonable
care for the benefit of the other
and will not be liable for what
would otherwise be negligence.
When such a plaintiff is injured
by one of the risks for which he
or she has agreed to forgo suit,
the claim will be barred because
that risk was assumed by the
plaintiff.

Although an express oral assumption of
risk presumably could be valid, most of-
ten such express assumptions take the
form of a written release or exculpatory
clause.3 The question of the validity of
written agreements releasing or “excul-
pating” a party from potential liability
arises frequently.

The general rule in Washington
is that exculpatory clauses are
enforceable unless (1) they vio-
late public policy, or (2) the neg-
ligent act falls greatly below the
standard established by law for
protection of others or (3) they
are inconspicuous.

Scott, 119 Wn.2d at 492. See also Hewitt
v. Miller, 11 Wn. App. 72, 77, 521 P.2d
244, review denied, 84 Wn.2d 1007 (1974)
(“Absent some statute to the contrary, the
generally accepted rule is that contracts
against liability for negligence are valid
exceptin those cases where a public inter-
estis involved™) (quoting 57 Am. Jur. 2d
Negligence § 23 (1971)). Furthermore,
“exculpatory clauses are strictly construed
and must be clear if the exemption from
liability is to be enforced.” Scofr, 119
Wn.2d at 490 (but the term “negligence”
is not essential for an effective release).
See also Boyce, 71 Wn. App. at 662,

1. Violation of Public Policy.

Where exculpatory clauses are found to
violate public policy, they will not be
enforced against a plaintiff,

b ‘Although an ex-
press oral assump-
tion of risk pre-
sumably could be
valid, most often
such express as-
sumptions take the
form of a written
release or exculpa-
tory clause. 99

There are instances where pub-
lic policy reasons for preserving
an obligation of care owed by
one person to another outweigh
our traditional regard for free-
dom of contract.

Scotr, 119 Wn.2d at 493. The Court in
Wagenblast observed that “courts . . . are
usually reluctant to allow those charged
with a public duty, which includes the
obligation to use reasonable care, to rid
themselves of that obligation by contract.”
Wagenblast, 110 Wn.2d at 849. The
Wagenblast Court then set forth the six
criteria to be considered in determining

whether an exculpatory agreement should
be declared invalid on public policy
grounds: 1) The agreement concerns an
endeavor of a type generally thought suit-
able for public regulation; 2) The party
seeking exculpation is engaged in per-
forming a service of great importance to
the public, which is often a matter of
practical necessity for some members of
the public; 3) Such party holds itself outas
willing to perform this service for any
member of the public who seeks it, or at
least for any member coming within cer-
tain established standards:; 4) Because of
the essential nature of the service, in the
economic setting of the transaction, the
party invoking exculpation possesses a
decisive advantage of bargaining strength
against any member of the public who
seeksthe services; 5) Inexercising a supe-
rior bargaining power, the party confronts
the public with a standardized adhesion
contract of exculpation, and makes no
provision whereby a purchaser may pay
additional reasonable fees and obtain pro-
tection against negligence; and 6) The
person or properly of members of the
public seeking such services must be
placed under the control of the furnisher
of the services, subject to the risk of care-
lessness on the part of the furnisher, its
employees or agents. Id. at 852-56. See
also Boyce, 71 Wn. App. at 663-64 (citing
Wagenblast).
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Examples of exculpatory clauses found
to violate public policy include clauses
relating to negligence of a bank renting
safety deposit boxes, Sporsem v. First
Nat'l Bank of Poulsbo, 133 Wash. 199,
233 Pac. 641 (1925); to a gas company’s
duty to inspect pipes and fittings, Reeder
v. Western Gas & Power Co., 42 Wn.2d
542, 256 P.2d 825 (1953); to negligence
involving apublic housing authority, Tho-
mas v. Housing Auth. of Bremerton, 71

Wn.2d 69, 426 P.2d 836 (1967); to negli-
gence in a residential landlord-tenant set-
ting, McCutcheon v. United Homes Corp.,
T9Wn.2d 443,486 P.2d 1093 (1971); and
to injuries sustained by students engaged
in interscholastic sports, Wagenblast.

2. Gross Negligence.

Washington courts have recognized that
liability releases will be invalid *“*where
the negligent act falls greatly below the
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standard established by law for the protec-
tion of others against unreasonable risk of
harm.”” Conradtv. Four Star Promotions,
Inc., 45 Wn. App. 847,852, 728 P.2d 617
(1986) (quoting Blide, 30 Wn. App. at
574). See also Boyce, 71 Wn. App. at 665
(“If [the defendant’s] negligent acts fell
greatly below the standard established by
law for the protection of others against
unreasonable risk of harm, the releases are
unenforceable”). In Liberty Furniture, Inc.
v. Sonitrol of Spokane, Inc., 533 Wn. App.
879,882,770 P.2d 1086 (1989), the Court
of Appeals recognized that gross negli-
gence, lying “somewhere between negli-
gence and willful or wanton misconduct,”
was sufficient to invalidate an exculpatory
clause.

Boyce concerned a claim on behalf of a
student who died in a scuba diving acci-
dent. The appellate court upheld the trial
court’s summary judgment dismissal of
plaintiff’s claims because the plaintiff
tailed to allege gross negligence or to
produce substantial evidence of serious
negligence. “Since a release of lability ex-
culpates ordinary negligence, if it occurs,
the plaintiff mustestablish gross negligence
affirmatively to avoid enforcement of the
release.” Boyce, 71 Wn. App. at 665.

3. Conspicuousness and
Opportunity to Review.

The “conspicuousness” of exculpatory
clauses deals both with the physical pre-
sentation of the clause and a plaintiff’s
opportunity to review and understand that
clause. In Washington, contracts against
liability for negligence “are valid unless
the releasing language is so inconspicuous
that reasonable persons could reach dif-
ferent conclusions as to whether the docu-
ment was unwittingly signed.” McCorkle
v. Hall, 56 Wn. App. 80, 83,782 P.2d 574
(1989). The sufficiency of the language of
the exculpatory clause is generally a ques-
tion of law. Scort, 119 Wn.2d at 490; cf.
McCorkle, 56 Wn. App. at 74 (discussed
below). In addition to the conspicuous-
ness of the exculpatory clause, the plain-
tiff must also have had ample opportunity
to fully examine the language of the re-
lease. McCorkle, 56 Wn. App. at 83.

McCorkle, Conradt, and Baker v. Se-
attle, 79 Wn.2d 198,484 P.2d 405 (1971),
provide guidance concerning the requisite
conspicuousness of an exculpatory clause;
the clauses in McCorkle and Baker were
foundnotto beclearly sufficient. McCorkle




involved the interpretation of a release
that the plaintilf signed when joining a
fitness club. Even though the plaintiff
testified that he did not read the liability
release before signing the application to
join the club, the trial court granted a
defense motion for summary judgment,
holding that the liability release was con-
trolling. The Court of Appeals reversed
and remanded for trial because there was
anissue of fact as to whether the plaintiff’s
signature was “unwittingly” made, and
whether “the disclaimer language was so
conspicuous thathe could nothave unwit-
tingly signed the application.” McCorkle,
56 Wn. App. at 84,

The exculpatory clause at issue in Baker
was contained in the middle of a one-page
Golf Cart Rental Agreement. Although
the size of the print of that clause was no
smaller than the rest of the agreement, the
court found that the exculpatory clause
would have been observed only if the
plaintiff had read the entire agreement.
Thus, the clause was found not to be
conspicuous and did not operate to bar
plaintiff’s claim. Baker, 79 Wn.2d at 202.

In Conrady, the subject release was
found to be sufficiently conspicuous and
summary judgment in favor of the defen-
dant was affirmed upon appeal. Conradt
concerned the validity of a release signed
by a driver in a demolition derby. The
court found the release was entirely ad-
dressed (o the obvious and inherent risks
and dangers in racing and the voluntary
assumption of those risks, and contained
BOLDFACE emphasis throughout. Fur-
ther, above the signature line on the re-
lease was the “conspicuous statement ‘I
have read this release.”” Conradrt, 45 Wn.
App. at 850. Under these circumstances,
the court found there was “no 1ssue of fact
as to [the plaintiff’s] contemplation of the
risk involved.” Id.

B. Implied Primary Assumption
of Risk.

The second category. implied primary
assumption of risk, is similarly based on
consent by the plaintiff, “but without the
‘additional ceremonial and evidential
weight of an express agreement.”” Kirk,
109 Wn.2d at 453 (quoting Prosser at
496). It “arises where a plaintiff has
impliedly consented (often in advance of
any negligence by the defendant) to re-
lieve defendant of a duty to plaintiff re-
garding specific known and appreciated

6

fore, no negligence.

To the extent a plaintiff is injured as a
result of a risk inherent in and necessary
to a sport or other activity, the defen-
dant owes no duty: and there is, there-
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risks.” Scorr, 119 Wn.2d at497 (emphasis
in original) (cited in Tincani v. Inland
Empire Zoological Society, 124 Wn.2d
121, 144, 875 P.2d 621 (1994).

Primary implied assumption of risk acts
as a complete bar to a plaintiff”s recovery.
Scotr, 119 Wn.2d at 495 (“Primary im-
plied assumption of risk continues to act
as a complete bar to recovery after the
adoption of comparative negligence
laws”). See also Tincani, 124 Wn.2d at
143 (*Assumption of the risk in this form
is really a principle of no duty, or no
negligence, and so denies the existence of
the underlying action. Therefore, implied
primary assumption of the risk remains a
complete bar to recovery”); Ridge, 42
Wn. App. at 788 (“this primary type of
assumption of risk should continue to bar
recovery even after the adoption of com-
parative negligence or fault because as-
sumption of the risk in this form is, in
reality, the principle of no duty—hence
no breach and no underlying cause of
action”) (cited with approval in Scott, 119
Wn.2d at497); Leyendecker, 53 Wn. App
at 774; Codd, 45 Wn. App. at 402.

A critical factual issue in applying pri-
mary implied assumption of risk is the
scope of the risks assumed by the plaintiff,
i.e., “what risks were impliedly assumed
and which remain as a potential basis for
liability.” Scott, 119 Wn.2d at 497. “Im-
plied primary assumption of risk means
the plaintiff assumes the dangers that are
inherent in and necessary to the particular
sport or activity.” Jd. at 501 (emphasis in
original) (quoted in Tincani, 124 Wn.2d at
143). See also Ridge, 42 Wn. App. at 788
(*Those who participate in sports or
amusements are taken to assume known
risks of being hurt, although they are
deemed not to have consented to unsports-
manlike conduct rule violations, which
are not part of the game. By taking part in
the game, [plaintiff] agreed to accept the

ous and necessary”). “To the extent a
plaintiff is injured as a result of a risk
inherent in and necessary (o a sport or
otheractivity, the defendant owes no duty;
and there is, therefore, no negligence.”
Tincani, 124 Wn.2d at 144 (citing Scott,
119 Wn.2d at 498).

C. Limitations on Primary
Assumption of Risk.

Asnoted above, in order to be effective,
exculpatory clauses must not violate pub-
lic policy or be vague or inconspicuous,
nor can they release liability resulting
from conduct constituting gross negli-
gence. There are, however, additional limi-

risks inherent in the game that were obvi-
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. .. to the extent a parent’s release of a third
party’s liability for negligence purports to bar
a child’s own cause of action, it violates public
policy and is unenforceable. 99

tations on the effectiveness of primary
assumption of risk.

The most far-reaching limitation may
be the Court’s recent determination that a
parent does not have the legal authority to
execute a release on behalf of a minor
child. The Court has held that “to the
extent a parent’s release of a third party’s
liability for negligence purports to bar a
child’s own cause of action, it violates
public policy andis unenforceable.” Scort,
119 Wn.2d at 495. Such a release will
operate, however, to barthe parents’ cause
of action based upon their child’s injury.
Id.

Although primary assumption of risk
operates as a complete bar to a cause of
action based upon negligence, the risk
that allegedly caused the damage must be

a risk that was specifically known and
appreciated by the plaintiff.

One who participates in sports
“assumes the risks™ which are
inherent in the sport. To the ex-
tent a plaintiff is injured as a
result of a risk inherent in the
sport, the defendant has no duty
and there is no negligence . . . .
A defendant simply does not
have a duty to protect a sports
participant from dangers which
are an inherent and normal part
of a sport.

Scorr, 119 Wn.2d at 498 (emphasis in
original). Thus, a plaintiff assumes only
those risks that are inherent in and neces-
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sary to the particular sport or activity. Id.
at 501. If a plaintiff is injured as a result of
arisk that was not known or appreciated at
the time the course of conduct was entered
into, the claim will not be barred by this
defense.

Assumption of risk may act to
limit recovery but only to the
extent the plaintiff’s damages
resulted from the specific risks
known to the plaintiff and volun-
tarily encountered. To the extent
aplaintiff”s injuries resulted from
other risks, created by the defen-
dant, the defendant remains li-
able for that portion.

Kirk, 109 Wn.2d at 454-55 (quoted in
Tincani, 66 Wn. App. at 860). Thus in
Kirk, the plaintiff was held not to have
assumed the risks of, and was not barred
fromrecovering for, injuries resulting from
the university’s negligent provision of
dangerous facilities or improper instruc-
tion or supervision.

IV. Secondary Assumption of
Risk

Secondary assumption of risk occurs
when “the plaintiff is aware of a risk that
already has beencreated by the negligence
of the defendant yet chooses to voluntarily
encounter it.” Leyendecker, 53 Wn. App.
at 774. Secondary assumption of risk dif-
fers from primary assumption in that sec-
ondary assumption of risk “is not truly
consensual, but is a form of contributory
negligence, in which the negligence con-
sists of making the wrong choice and
voluntarily encountering a known unrea-
sonable risk.” /d. Secondary assumption
of risk results in a reduction of damages
rather than a complete bar to the recovery
of damages. Scott, 1 19 Wn.2d at497 (cited
in Yurkovich v. Rose, 68 Wn. App. 643,
656, 847 P.2d 925, review denied, 121
Wn.2d 1029 (1993). Secondary assump-
tion of risk has two categories: “implied
unreasonable” and “implied reasonable™
assumption of risk. Kirk, 109 Wn.2d at
454, Levendecker, 53 Wn. App. at 774.

A. Implied Unreasonable
Assumption of Risk.
This category “focuses . .. upon the. ..
issue of the objective unreasonableness of
the plaintiff’s conduct in assuming the




risk.” Kirk, 109 Wn.2d at 454. “[O]ne
who willingly and unreasonably encoun-
ters a known risk created by the negli-
gence of another may be held to have
assumed that risk.” ITT Rayvonier Inc. v.
Puget Sound Freight Lines, 44 Wn. App.
368, 373, 722 P.2d 1310 (1986). The
Washington courts have determined that
it is a jury question whether the plaintiff
acted in an objectively unreasonable man-
ner inassuming the risk of the defendant’s
conduct. If it is found the plaintiff acted
unreasonably, Washington law requires a
reduction in damages based on the per-
centage of damage contributorily caused
by the plaintiff. /d. at 375-76.4
B. Implied Reasonable
Assumption of Risk.

This category of assumption of risk
contemplates a situation where the plain-
tff impliedly assumed the risk, but acted
reasonably in doing so. Leyendecker, 53
Wn. App. at 774 n.2. Historically, there
have been differing views on how to treat
this category ol assumption ol risk.

(1) Prosser View. The Prosser view
asserts that implied reasonable assump-
tion of risk should not be allowed to re-
duce a plaintiff’s damage in any way:

It would thus appear odd if the
plaintiff’s reasonable assump-
tion of the risk to which he was
exposed by the negligence of the
defendant were treated as an ab-
solute bar. Nor logically should
it even factor in to reduce the
plainuff™s damages, since his
conduct has by definition been
free from blame.

Prosser, at 497-98.

(2) Schwartz View. Professor Schwartz
argues that implied reasonable assump-
tion of risk is an 1ssue that should be given
Lo the jury for consideration:

When a person’s conduct under
the facts is truly voluntary and
when he knows of the specific
risk he is to encounter, this is a
form of responsibility or fault
that the jury should evaluate.

V. Schwartz, Comparative Negligence,
§ 9.5, at 180 (2d ed. 1986) (quoted with
approval in Kirk, 109 Wn.2d at 458).

(3) Washington View. Noting that the
issue of implied reasonable assumption of
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The Court held that implied reasonable
assumption of risk, if it was voluntary on the
part of a plaintiff, is a matter for the jury to
address and is a damage-reducing factor
rather than a complete bar. 99

risk was the subject of extensive discus-
sion by the courts and legal commenta-
tors, the Washington Supreme Court has
stated it favors the reasoning of Professor
Schwartz. The Court held that implied
reasonable assumption of risk, if it was
voluntary on the part of a plaintiff, is a
matter for the jury to address and is a
damage-reducing factorrather than acom-
plete bar. Kirk, 109 Wn.2d at 457-58.

V. Conclusions and Recom-
mendations
In Washington, courts will apply the
defense of assumption of risk as a com-
plete bar to a plaintiff’s negligence claim
il offered, or if the defendant establishes
by a preponderance of the evidence the

plaintiff subjectively knew of the risks (o
be encountered and expressly orimpliedly
decided to encounter the known risk. For
aparty toinsulate itsell, Washington courts
will uphold written agreements “excul-
pating” a defendant from potential liabil-
ity resulting from activitics which may be
classified as “risky” or “dangerous,” but
only if particular public interests are not
involved.

When a defendant raises the defense of
an express primary assumption of risk,
Washington courts will require proof the
exculpatory language was conspicuous,
the party signing understood the signifi-
cance of the document. and there was
ample opportunity for the injured party to
examine the release prior to the signing.
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All contracts that seek to release a party
from potential liability should contain
clearly written language indicating that
the party signing the agreement is assum-
ing all risks of injury or damage resulting
from the activity in which he or she seeks
to engage.” Specific risks that can be
anticipated should be itemized in the re-
lease. All exculpatory language should be
printed in bold format or in a manner that
makes it “stand out” on the page. Once the
document is prepared in a clear and easily
understandable manner, the party signing
must be given a reasonable opportunity to
read the document and to understand its
contents,

Endnotes

I'In a case involving strict liability,
however, assumption of risk 1s a damage-
reducing factor rather than a bar to recov-
ery. Southv. A.B. Chance Co., 96 Wn.2d
439, 635 P.2d 728 (1981) (cited in
Campbell v. ITE Imperial Corp., 107

Wn.2d 807,819-20,733P.2d 969 (1987)).
2 When damages are partly due to a
defendant’s negligence and the risks
thereof were not expressly assumed by a
plaintiff, that plaintitf may still recover a
portion of his or her damages. See. e.g..
Shorter v. Drury, 103 Wn.2d 645, 695
P.2d 116 (1985) (plaintiff held to have
assumed risk of injury from refusing a
blood transfusion, but did not assume risk
of negligence of physician: plaintiff al-
lowed a recovery reduced by 75%).

3 Note that an express preinjury release
of anemployer may operate to release any
employeesas well. Bovee, 71 Wn. App. at
662-63.

+1n Tincani, the jury concluded that the
plaintiff voluntarily chose to encounter a
risk created by the defendant. The Court
held this type of assumption of risk is
called “unreasonable assumption of the
risk™ and did not bar all recovery as the
jury may apportion the percentage of the
faultattributable to eachresponsible party.

Tincani, 124 Wn.2d at 145 (quoting Scort,
119 Wn.2d at 499).

3 The express assumption of all risks in
a release has been found to include the
risks of negligent instruction and supervi-
sion. See Boyee, 71 Wn. App. at 666-67
(**. . . knowledge of a particular risk is
unnecessary when there is an express
agreement to assume all risk: by express
agreement a plaintiff may undertake to
assume all of the risks of a particular . . .
situation, whether they are known or un-
known to him.””) (quoting Restatement 2d
Torts § 496D, com. a; Prosser & Keeton,
Torts (Sthed. 1984) § 68, p. 482).
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Washington State Constitutional Research:
A Recipe for a Gunwall Analysis

by Kelly Kunsch

Introduction
tate constitutional interpretation

S | has achieved a growing promi-
‘. ‘ nence in the legal landscape
———— over the last decade. This can
be attributed in large part to movements in
the judicial, academic and political com-
munities. Because researching state con-
stitutional issues is very different from the
usual types of legal research, a discussion
of the available resources and strategies
for their use is essential before making
such arguments.

Background

The United States Supreme Court rec-
ognizes that state constitutions may ac-
cord more rights to their citizens than the
federal constitution does.! In fact, the ap-
pellate courts of a majority of states have
interpreted their state constitutions to pro-
vide greater protection forindividual rights
than the United States Constitution does.2

In Washington, making a state constitu-
tional argument requires a specified type
of analysis that the state Supreme Court

announced in State v. Guawall. Even if

the courts have already determined that a
particular provision of the state constitu-
tion may be interpreted dilferently than its
federal counterpart, an attorney still must
prepare a Gumwall argument to support a
finding that such an interpretation is ap-
propriate for the facts of a particular case.
This article 1s intended to help attorneys
prepare and research for such an argu-
ment.

History of the Washington
Constitution

On July 4, 1889, an elected group of
delegates met in Olympia for the purpose
of drafting a constitution for the then
Territory of Washington. The delegates
approved the Washington Constitution on
August 22, the people ratified it at an
election on October 1. and it became ef-
fective upon the state’s admission to the
unionon November | 1, [889. This consli-
tution was based primarily on a model
draft constitution prepared by William
Lair Hill and on the constitutions of nu-
merous other states (particularly Oregon
and California).?

The original Washington Constitution
consisted of 27 Articles.” Ithas since been
amended numerous times throughout the
state’s history. However, most of the fo-
cus in state constitutional interpretation
has been on provisions in the original
constitution, particularly the Declaration
of Rights.® Because of that. this article
concentrates on researching the provi-
sions in that original version.

The Gunwall decision

In 1986, the Washington Supreme Court
decided its ground-breaking case on state
constitutional interpretation: State v.
Gunwall.”? Gunwall was a search and sei-
zure case argued under the Article 1, sec-
tion 7, right to privacy provision of the
Washington Constitution. The court found
that the privacy provision ol the state

WASHINGTON STATE BAR NEWS

constitution did provide greater protec-
tion than the federal constitution.®

The Gunwall court announced six non-
exclusive neutral criteria as relevant in
determining whether the Washington State
Constitution should be considered as ex-
tending broader rights to its citizens than
the United States Constitution. The crite-
riaare: (1) the textual language: (2) differ-
ences in the texts; (3) constitutional his-
tory: (4) preexisting state law: (5) struc-
tural differences; and (6) matters ol par-
ticular state or local concern.” Later deci-
sions have held that although not all of the
factors will be relevant to every
case. 'V failure to analyze the Gunwall fac-
tors precludes a court from addressing the
interpretation of the state constitution, !

The court has said that the proper in-
quiry under Gunwall is not to ask whether
state constitutional analysis is necessary,
but rather whether on a given subject
matter the Washington constitutional pro-
vision should afford greater protection
than the minimum protection afforded by
the federal constitution.!2 Furthermore,
there is no presumption of adherence 1o
federal constitutional analysis. With those
parameters in mind, an attorney can begin
researching and analyzing the factors.

Researching the Gunwall
factors
1. The Textual Language
A detailed discussion of the rules of
construction for constitutions is beyond
the scope of this article.!¥ However, at-
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expression of the people’s will, its
words must be interpreted with
the meaning they would have had

to ordinary voters rather than

lawyers and legislators.

Because a constitution is an

source forcontemporane-
ous legal definitions is
Bouvier's Law Dictio-
nary.!8 Like current law
dictionaries, it gives cita-
tions to primary authority
as well as giving a defini-

29

torneys should be aware of the overriding
and basic maximoftextual analysis: words
used must be given their common and
ordinary meaning.'* Because a constitu-
tion is an expression of the people’s will,
its words must be interpreted with the
meaning they would have had to ordinary
volers rather than lawyers and legisla-
tors. !5

Since the meaning of a given word may
have changed over the history of the state,
one must look to the meaning at the time
the provision was adopted. ' Usually, that
meaning must be sought from sources
extrinsic to the constitution. In a legal
context. that usually translates into deci-
sions of the courts contemporancous with
the provision’s enactment.!7 A useful re-

tion. For nonlegal defini-
tions, dictionaries dating
back to the enactment of the constitution
can be found in most research libraries.!?

2. Differences in the Texts

Differences in the text of parallel state
and federal constitutional provisions can
indicate that state founders intended a
meaning different from that of the dralters
of the federal constitutional provisions.2?
However, even where the Washington
Constitution contains language identical
toaprovisionof the United States or some
other state constitution. it is possible that
the intent of the framers was different
from that of the framers of the other con-
stitution.2! The text of both the federal
and state constitution are reprinted in the
Revised Code of Washington (among other
places).
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3. Constitutional History and
Common Law History

Probably the best source for research-
ing the history of the Constitutional Con-
vention is: Quentin Shipley Smith, The
Jowrnal of the Washington State Constitu-
tional Convention 1889 with Analvtical
Index (Beverly P. Rosenow, ed. 1962),
published by Book Publishing Company.
The first part of the work consists of daily
summaries of the proceedings. The sec-
ond major part is an index arranged by
Article and Section numbers with refer-
ences back to the daily summaries. Unfor-
tunately, the journal does not contain ver-
batim debates. To partially compensate
for this, the courts have used newspaper
articles to aid interpretation.22 Many of
the state’s newspapers at the time covered
the Convention. Some even printed verba-
tim reports of debates for particular provi-
stons. Since the Convention met between
July 4 and August 22, 1889, papers from
those dates likely have the most signifi-
cance.”? However, articles both before
and after those dates can be useful in
constitutional interpretation. A collection
of contemporary newspaper articles com-
piled by Beverly P. Rosenow is available
from the Marian G. Gallagher (University
of Washington) Law Library.24

Anothertechnique that can be employed
in interpreting the state constitution is to
compare and contrast the provisions to
similar ones in constitutions that the del-
egates copied from or referred to in draft-
ing the Washington Constitution. A useful
resource for finding parallel state consti-
tutions is Arthur S. Beardsley's Notes on
the Sources of the Constitution of the State
of Washington (reprinted in Washington’s
Legislative Manual). The text of other
state constitutions can usually be found in
the state’s code. Other sources of original
texts are: William Finley Swindler’s
Sources and Documents of United States
Constitutions (1973) and Francis Newton
Thorpe’s Federal and State Constitutions
(1909). One other valuable text is titled
Washington: A Constitution Adapted to
the Coming State by William Lair Hill.
Copies of this were placed on the desks of
the members of the Constitutional Con-
vention and were used as a working basis
upon which to build the new state consti-
tution,

In addition to the above sources for




constitutional texts, contemporaneous in-
terpretations of the language used in the
constitution can be found in both Hill"s
Code?d and Ballinger’s Code.?¢ The
latter’s extensive cross-referencing to
other state constitutions has not been rep-
licated in any other resource.

4. Preexisting State Law

State law may be responsive to special
concerns of its citizens long betore they
are addressed by analogous constitutional
claims. For this reason, preexisting state
law can help to define the scope of a
constitutional right laterestablished.27 One
Court of Appeals case implies that this
factor might. in fact. be the most persua-
sive factor in compelling expansion of a
right under the state constitution.?8

In 1889, Washington’s statutory law
existed in the form of the Code of 188]
and the session laws from the ensuing
odd-numbered years. The Code of 1881 is
not annotated. However, Hill’s Code, pub-
lished shortly after 1889, is annotated and,
therefore, might be useful for finding con-
temporaneous cases interpreting the stat-
utes. In addition, the Washington Digest
includes case law predating statehood.
Case law for all state and federal case law
at the time can be found using the “Cen-
tury Digest.” 29

5. Structural Differences

The Washington Constitution’s differ-
ences from the federal Constitution go far
beyond particular differences in language
and history. The structures of the docu-
ments themselves are substantially differ-
ent. As Gunwall states, the United States
Constitution is a grant of limited enumer-
ated powers (o the federal government.
By contrast. the Washington Constitution
imposes limitations on the otherwise ple-
nary power of the state to do anything not
expressly forbidden by the state constitu-
tion or federal law.3Y Thus, the state con-
stitution, unlike the federal constitution,
guarantees fundamental rights rather than
restricts them.3! This overriding struc-
tural difference always points toward pur-
suing an independent state constitutional
analysis. 32

6. Matters of Particular State
or Local Concern
Gunwall distinguishes matters of local
character from matters where national
uniformity is important.33 A matter of

local character supports an argument in
favor of independent state analysis. Mat-
ters requiring national uniformity favor
state constitutional interpretation in ac-
cord with that of the federal Constitution.

Specifically. the courts have held that
privacy interests are matters of particular
state interest and local concern.34 In addi-
tion. the courts have held that state law

Cl'lﬁ)l"CCl'nC]][ measures are a matter of
local concern.S Conversely, adoption of

auniform law is a clear statement that the
matter is not one of special local concern
but one for which national and uniform
policies are desirable. 3¢ Thus. inresearch-
ing this factor. aquick perusal of the index
to Uniform Laws Annotated 37 might pro-
vide evidence of the perceived need for
national uniformity. In addition, an attor-
ney might look to cases discussing the
Cooley doctrine and its progeny under the
Commerce Clause for analysis of national
versus local interest. ¥

7. Other Factors
Gunwall specifically states that its fac-
tors are not exclusive.3¥ Therefore. in ad-
dition to researching the above Gunwall

factors, an attorney should consider
whether other factors might also be rel-
evant. One such additional factor that the
courts have used 1s uncertainty at the
federal level#0 Other potential factors
will rely on the future arguments of mem-
bers of the bar.

Finally, to putall of the above within its
proper historical context, an attorney ar-
guing a state constitutional claim should
be familiar with the national and regional
political climate at the time of the Wash-
ington Constitution’s enactment. The most
widely recognized histories of the State of
Washington include: Lloyd Spencer and
Lancaster Pollard’s A History of the State
of Washington (various publication dates):
Clinton A. Snowden’s History of Wash-
ington: The Rise and Progress of an Ameri-
can State (1909); and Julian Hawthorne's
History of Washington the Evergreen
State: From Early Dawn to Daylight
(1893).
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by Lindsay T. Thompson
Outgoing Editor, Bar News

Seattle, September 7-8, 1995

Present: The president and president-elect. governors and
governors-elect. Also present: Pamela Cairns (WSBA Young
Lawyers Division): Tom Campbell (Washington Association of
Criminal Defense Lawyers/South King County Bar Associa-
tion); Mike Carrico (WSBA Real Property. Probate & Trust
Section); Judge Mary Gallagher Dilley (Washington Adminis-
trative Law Judges Association): Evelyn Fielding (Government
Lawyers Bar Association): Tom Fitzpatrick (ABA State Del-
egate); Chuck Foster (Office of the Administrator for the Courts);
Dan Gottlieb (King County Bar Association); Dennis P. Harwick
(WSBA Executive Director); Janet Helson (Lesbian and Gay
Legal Society of Puget Sound); Kathy Kafka (King County Bar
Association Young Lawyers Division): Jim Kaufman (Washing-
ton Association of Prosecuting Attorneys): Kristal Wiitala
Knutson (Government Lawyers Bar Association): Nancy Krier
(Washington Women Lawyers): Judge Charles Mertel (Superior
Court Judges Association); Narda Pierce (Attorney General’s
Office); Joel §. Summer (Washington Defense Trial Lawyers
Association); Lindsay Thompson (Bar News editor); Sandra
Watson (Washington Association of Municipal Attorneys): Rob-
ert Welden (WSBA General Counsel); and Hal White (Bar News
editor-designate).

President’s Report: President Ron Gould gave a brief report
on the winding down of his year in office. He told the board of his
“extraordinary™ trip to Republic and visit with the lawyers of
northeastern Washington, of handling inquiries and putting out
a few last-minute fires (as president, not in Republic), and
praised incoming president Ed Shea for an effective transition.
“It has been a marvelous year,” Gould commented, noting that
the bar association enjoys a great diversity of membership and
points of view: geographic, ethnic. and cultural. It has the
beneficial traditions of calling on the advice and support of past
bar leaders and a strong and independent judiciary. And it is a
unified bar. Gould sees challenges ahead as well: the need to keep
the unity of the association in good standing given the increas-
ingly centrifugal forces that pull lawyers into more and more
specialty bar groups. He called for consideration ol a bar conven-
tion every few years, for keeping bar group liaisons active and
present at Board of Governors meetings, and called on lawyers
to keep in closer contact with their communities.

President-elect Shea thanked Gould for his comments. and
gave a brief account of his attendance at the National Conference
of Bar Presidents.

Executive Director’s Report: After approval of the minutes,
Dennis Harwick told the board he is working with some volun-
teer cyberheads (actually, he called them “lawyers familiar with
the Internet™) on developing a “web page” for WSBA. A web
page is like a specialty channel on cable TV and makes informa-
tion about the bar and its services available to the public and
lawyers.

In response to proposals by lawyers and an article by George
Reimerin the Bar News onregionalizing bar membership among

THE ROARD'S WORH

the northwest states, Harwick told the board a group of bar
association executives from Idaho, Oregon and Washington has
been holding meetings to explore the concept of comity between
the three states for meeting CLE requirements. The idea is that
rather than try to make every state’s CLE requirements the same.
the states” bars would recognize. say, a Washington lawyer’s
completion of Washington CLE requirements as sufficient to
satisfy that’s lawyers requirements as a member of the Oregon or
Idaho bars as well. Harwick asked for and received board
authority to formally explore this idea, which would make life
casier for lawyers who belong to more than one state bar in the
region.

Warming Up Her Pitching Arm: The board honored Dennis
Harwick’s assistant, Jo Morehouse. who retired September 30.
Jo, who made all the arrangements for board meetings, says she
intends to spend a lot of time throwing rocks at weeds on her
Camano Island property.

Legal Services in Peril: This story moves so fast by the time
this comes outita hundred new things will have happened. but the
Board passed a resolution to be faxed to Washington, D.C.
opposing legislation passed out of House and Senate subcommit-
tees earlier in the day. The bills would cut another $68 million
from the legal services budget. terminate the Legal Services
Corporation, and make the money available to the states through
block grants. The bills would also require that any person seeking
legal services assistance would have to sign a waiver of the
attorney-client privilege, and prohibited legal services lawyers
from taking any cases involving the potential for an award of
attorney fees, any cases challenging a federal law or regulation,
or involving divorce. The board. expressing astonishment that
Congress would require people to give up the attorney-client
privilege, let alone impose the other contemplated restrictions,
criticized the plans in their resolution and called for the bills’
amendment or defeat.

Court Rules: The board approved an amendment of IRLJ 3.3
to make clearer what a defendant has to do to get an officer to a
hearing on a traffic infraction. They asked the Court Rules
Committee to similarly amend IRLJ 6.6 for consistency’s sake.

The board also debated at some length. and then approved. a
recommended amendment of SPW 98.1 which would allow
greater flexibility in the disbursement of injury and other finan-
cial settlements. now required to go through the court registry in
a rather cumbersome and (for smaller settlements, financially
impractical) manner.

Lawyer Discipline: Governor Jan Peterson presented some
alternate schedules for board consideration of the report of the
task force on lawyer discipline in Washington (for a summary of
the report. see the August. 1995 Bar News. page 15). See the
announcement following this report.

Criminal Law Practitioners, Unite! That's the message from
assistant U.S. Attorney Bill Redkey, who is chairing a WSBA
group looking at how the bar can be more useful to the criminal
law bar. Redkey told the board how the WSBA Criminal Law
Section swung between being dominated by prosecutors and
defense lawyers, then diminished as both groups formed their
own organizations. He outlined a plan for the task force to study
how to make the section more relevant (or maybe kill it off), and
promised a report in September. 1996. The board approved a
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$2,000 appropriation to pay for the work.

And They’ll Still Be Talking About It
After We're All Dead: Paul Larson and
Steve Tubbs reported on the continuing
work of the Unauthorized Practice of Law
Committee and the bar’s task force devel-
oping a report to the legislature on unau-
thorized practice of law. IUs still compli-
cated and intractable.

Wrap-up in Seattle: The board voted to
raise fees charged to late-filers for the bar
exam, on a report by Bob Welden indicat-
ing nearly a quarter of recent bar appli-
cants filed late, and most of them were
lawyers in other states (who ought to
know better). The drain on staff time is
significant, so them as causes it gets to pay
for it in future. The board voted not to
spend any money supporting the North-
west Minority Job Fair. not because they
don’t support it, but because there’s not
enough money to do those sorts of things
and meet the basic obligations of the asso-
clation.

The board nominated Frank Shoichet to
a second three year term on the Board for
Trial Court Education; offered the Su-
preme Court nominations for four seats-
three lawyers and one non-lawyer- to the
Disciplinary Board: four nominations for
two seats on the CLE Board: reappointed
Kevin Kelly to the board of the Legal
Foundation of Washington, and deferred
final action on the president-elect’s com-
mittee chairs. board of governors commit-
tees and a couple of others. Notices will
appear in the appointments column in this
magazine.

Thursday the board lunched with the
officers and directors of Washington
Women Lawyers and the Legal Founda-
tonof Washington and heard reports from
each. During the board’s meeting, ABA
state delegate Tom Fitzpatrick gave a re-
porton the political maneuvering endemic
tothatorganization: “parliamentary hijinks
of the highest order.” he called the recent
going-on. It sounded like a rejected seript
from “Dynasty” crossed with C-SPAN
coverage of the House of Representatives.

The board also heard reports from the
leaders of the Loren Miller, Northwest
Indian. Asian. Korean. and Hispanic Bar
Associations, as well as the Washington
Association of Attorneys With Disabili-
ties and the WSBA Committee on Oppor-
tunities for Minorities in the Law, and
encouraged all to be active in WSBA
affairs.

THE 106TH ANNUAL MEETING OF THE
WASHINGTON STATE BAR ASSOCIATION

by Lindsay T. Thompson
Outgoing Editor, Bar News

The president called the meeting to or-
der after the conclusion of the WSBA
Awards luncheon (see related story. next
page). After approval of the minutes of the
1994 Annual Meeting, Lucy Isaki. presi-
dent of the Legal Foundation of Washing-
ton, gave a report on the Foundation's
work in 1994-95.

Certificates honoring 50-year members
of the bar were presented to: James V.,
Abbot, Jr.,NelsonT. Lee, Robert G. Moch,
Robert D. Dellwoand Clarence M. George.

Chief Justice Barbara Durham gave an
address, discussing current initiatives of
hers in the areas of altering the Supreme
Court’s size, courthouse security, domes-
tic violence. court funding and judicial
selection. She announced the Court’s ap-
proval of amendment of APR 12, extend-
ing the IOLTA fund’s reach to include
interest on title company trust accounts.

President Ron Gould gave the State of
the Bar address. touching on many of the
points made in his report to the Board of
Governors (see Board's Work, previous
page). He introduced the new governors of
the association (see related story, page 52).

Executive director Dennis Harwick re-
viewed highlights from the WSBA An-
nual Report (Bar News, September 1995)
and concluded the affairs of the Associa-
tion were in good order after a year of

Seattle, September 8, 1995

notable challenges. Noting that in any
organization, member perceptions of il
seem about three years out of date, Har-
wick commented that more and more
members seem to be realizing and appre-
ciating that WSBA has. in fact, changed.
becoming more efficient. more customer-
service oriented, and paying better atten-
tion to members” desires. Harwick called
the Washington State Bar News one of the
leading state bar journals in the United
States and gave the outgoing editor credit
for having builton the legacy of past editors
to bring it to its current eminence. He then
introduced the new editor, Hal White.

With aformal gavel-passing, Pascolaw-
yer Ed Shea became WSBA president and
made a short speech. He said the referen-
dum on WSBA funding in May renewed
the spirit of the bar, reminding us that a
unified bar is the right way to go. He
cautioned, however, that the tendency of
the association to spin off functions to
quasi-independent boards not only dimin-
ishes the role of members’ elected gover-
nors in the governance of the profession
but also “reduces the dialogue™ between
WSBA members over what the bar asso-
ciation should be for its members. He
praised the work of former president
Gould, and gaveled the meeting to ad-
journment.

NOTICE OF HEARINGS

The Board of Governors of the Washington State Bar Association has set four days of
hearings/debate over the recommendations of the task force on lawyer discipline in Washing-
ton. These meetings will be open to the membership and comment is invited, both before and

during the sessions

The recommendations of the task force will be broken into functional groups and
considered as set forth below. For further information. contact WSBA Executive Director

Dennis Harwick’s office.

Dale of session Location
November 3-4, 1995  Seattle
December 2. 1995 Seattle

February 10, 1996 Vancouver, WA

WASHINGTON STATE BAR NEWS

Recommendations on Agenda

Programs: recommendations 2, 14, 16, 30 and
31. Process and Rules: recommendations 3. 4.
5c- 18005, 14, 18, 20, 21, 22, 23,24, and 25,
Staffing: recommendations: 7, 8. 9. 10. 11.
12, 19 and 26.

Financial: recommendations 1. 36, 37, 40

and 41. and a review of action taken.
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“I’'m so prouc[ to introduce . . .”

As part of its Annual Meeting, the
WSBA presented nine special awards to
individuals and one law firm who the
WSBA Board of Governors deemed wor-
thy of recognition and admiration.

Sidney J. Strong, Seattle, received the
annual award for professionalism. (For
this award. the WSBA defines profession-
alism as the pursuitofalearned profession
in the spirit of service to the public and in
the sharing of values with other members
of the profession.)

Lish Whitson, new

member of the
WSBA Board of
Governors, presented
) : g John
the award with the
comments, “In han- McKay
dling his own cases, &

Sidisselfeffacing but Barbara
extremely straight- Clark

forwardinexplaining
to a client the merits
of the case and its re-

ington by unselfishly sharing his knowl-
edge and experience...”

In presenting the award to Judge Ander-
son. Commissioner Frank Slak stated,
“While serving admirably from the bench,
Judge Anderson also was making signifi-
cant contributions to the legal profession
by serving on the State Judicial Ethics
Advisory Board and as a member of the
Washington State Bar Association’s Com-
mittee of Law Examiners for 28 years...In

ing the bar through various bar activities.
From 1989-90, he chaired the Minorities
in the Legal Profession Committee of the
King County Bar. He constantly works to
increase and improve opportunities for
minorities and continues to be one of the
most active members of that committee.
Gandara has also helped to organize the
Minority Clerkship Program, which places
minority law students at private firms each
summer. In 1992, Gandara was on the
Board for the Wash-
ington State Hispanic
Bar Association. He
alsoisamemberofthe

. Hispanic National Bar
Jan Eric P

Association.
Peterson His commitment to
& affirmative action car-
Timothy ries over into his com-
K. Ford munity activities. He

is on the Seafirst Bank
Hispanic Small Busi-

alistic possibilities;
he is a teacher and
counselor as well as an advocate. Sid is
quiet and unfailingly polite. but his (pro-
fessional) passion runs deep. People who
mistake trappings for success. yelling for
passion, and the ability to use big words
for intelligence, ... would be uncomfort-
able with Sid, because with him they get
the real thing. They get a lawyer.”
Accepting the award, Strong said he
took it as a mandate to “keep on doing
what lawyers ought to be doing.”

Retired District Court Judge Eu-

one fashion or another, he has overseen
the testing and admission of thousands of
this state’s lawyers since 1967.7

Daniel Gandara of Seattle received
the Affirmative Action Award. It is pre-
sented to a lawyer or law firm making a
significant contribution to affirmative ac-
tion in the employment of ethnic minori-
ties, women, and the disabled in the legal
profession.

Gandara has been a leader in diversify-

ness Advisory Coun-
cil, the Pacific Corri-
dor Enterprises Coun-
cil and was on the Seattle Public Schools
Minority and Women Business Advisory
Board between 1993-94.

In presenting the award, Linda Dunn,
member of the WSBA Board of Gover-
nors, stated that, “It is an honor to present
this award to an individual who has con-
tributed so much to increasing diversity in
the legal profession and improving oppor-
tunities for minorities in this community.”

Seattle lawyer Timothy K. Ford, na-
tionally known legal expert on the

gene C. Anderson accepted the
Outstanding Judge Award. The
award is presented for outstanding
service to the bench and for special
contribution to the legal profession.
Judge Anderson was elected in
January 1959 as part-time District
Court judge. and became a full-time
judge in 1983. He retired on De-
cember 31, 1994, as the longest-
serving District Court judge in the
state. Upon his retirement, he was
specially recognized by the District
and Municipal Court Judge’s Asso-

death penalty, received the Coura-
geous Award. The award is pre-
sented to a lawyer who has dis-
played exceptional courage in the
face of adversity.

During aninterview in 1994, Ford
said, “I became a lawyer because |
feel passionate about human be-
ings. 1 want to equalize power
between people and the govern-
mentand large corporations. Twant
to keep citizens from being crashed
by the state and hopefully, at the
same time, have a broader impact

ciation for dedicating ...himself to

the education and training of district and
municipal courtclerks, administrators, and
trial judges throughout the state of Wash-
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Paul Stritmatter, Eugene Anderson,
John Rupp, Sidney Strong
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by making good law.”
Ford 1s a director in the Seattle firm of
MacDonald, Hoague & Bayless. One of
his colleagues once said, “He graduated in




1974 and has spent the last 20 years pre-
serving freedom, saving lives and devel-
oping asterling career of national repute.”
As a result of his work against the death
penalty, he has been credited with saving
the lives of over thirty people. His work in
Washington includes successfully over-
turning our 1975 and 1977 death penalty
statutes and he handled a case overturning
part of the 1981 statute. In this state, he
has represented over twelve clients in
death cases, saving all of their lives. Ford
has handled nearly sixty capital cases. and
been of counsel to scores more.

In presenting the award, Jan Eric Peter-
son, a member of the WSBA Board of
Governors, old his audience that repre-
senting death penalty defendants is, in
many respects. the ultimate expression of
courage in the practice of law, because
failure means the client’s execution. Ac-
cepting the award. Ford expressed regret
that his work has become part of a growth
industry, and praised his colleagues for
their support.

Hoquiam attorney, Paul L. Stritmat-
ter, received the highest honor, the Award
of Merit. In general, the Award of Merit

Linda Dunn & Daniel Gandara

is given for long-term service to the bar

and/or the public.

Stritmatter, president of the WSBA in
1993-94, clerked for the Washington State
Supreme Court before returning to his
hometown of Hoquiam. There he joined
his father, Lester O. Stritmatter, in the
practice of law until Lester’s death in
1982. He continues to practice in Ho-
quiam with the firm Stritmatter Kessler.

Stritmatter also has been president of

the Washington State Trial Lawyers As-
sociation and the Damage Attorneys
Round Table. He has served as a Board
member of the Association of Trial Law-
vers of America, LAW Fund, Washington
State Head Injury Foundation and
LAWPAC. During the last year Stritmat-
ter has served as the co-chair, along with

former Chief Justice Andersen, of the
WSBA and Supreme Court Joint Task
Force on Lawyer Discipline. Addition-
ally. the Supreme Court appointed Strit-
matter the Chair of the Access to Justice
Board.

Edward F. Shea. presidentofthe WSBA.
said of his friend, “Paul’s expertise as an
attorney and his dynamic leadership within
the pro bono legal community have made
him well known throughout the justice
system. Stritmatter exemplifies the best
that each member of the legal profession
strives to become.”

Richard L. Cease was presented the
Angelo Petruss Award for Lawyers in
Public Service. It is given to a lawyer in
government service who has made sig-
nificant contributions to the legal profes-
sion, justice system and the public.

In 1970 Cease was selected to begin the
Public Defender’s Office for Spokane
County. He was then appointed the first
Public Defender, a position he held until
his retirement in 1994, He is a Fellow in
the American College of Trial Lawyers
and a past recipient of the Justice Douglas
Award from the Washington Association

PROFESSIONALDISCIPLINE
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of Criminal Defense Lawyers.

While nominating Cease. Judge John
A. Schultheis from the State of Washing-
ton Court of Appeals said, “He is an out-
standing lawyer, both in and out of the
courtroom. I cantruly say that Dick Cease
is one of the most outstanding attorneys
ever to have appeared before me.”

Courtof AppealsJudge Dennis Sweeney
recalled Cease as his “first boss™ and
praised Cease’s tireless work as an advo-
cate for legal services at a time and place
when the idea was hardly popular.

John N. Rupp. currently of counsel
with the Preston Gates and Ellis law firm,
was given the Lifetime Service Award.
This award has only been given on two
other occasions and is presented for a
lifetime of service to the WSBA and the
legal profession.

Rupp was admitted to the Washington
State Bar in 1937. He clerked with the
Washington Supreme Courl before join-
ing his father Otto Rupp and Al Schweppe
(founder of the WSBA) in the private

Introducing...

Washington Insurance Law

Your complete guide to Washington insurance issues

Designed as a reference tool for both

insurance professionals and non-

SHINGTON
“f-k"sul-‘.ANCE
LAW

specialists, this book can be used to
refresh your knowledge of major issues

or for answers to specific questions. Key
topics are well organized and covered in

Thomas V- Harris

great detail. In addition, the author
provides useful analyses of the various

statutes, regulations, and judicial prece-
dents that govern Washington insur-
ance practice. Footnotes and an index make research simple,

Sections Include...
Interpretation and Construction of Insurance Contracts

The Liability of Insurers

The Duty to Defend and the Duty to Settle
Automobile Liability Policies and Other Liability Policies

Different Layers and Forms of Liability Coverage

Underinsured Motorist Coverage

The Formation, Renewal, and Cancellation of Contracts

The Duties and Liabilities of Insurance Professionals

Legislative Enactments that Require or Guarantee

Insurance

$85. Single-volume casebound. 600 pages. © 1995. ISBN: 0-25047-248-1.

To order, or for a complete catalog of Washingten
litigation or general legal resources, call today:

800-362-1215

Please use code PBC when phoning in your order,
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practice of law. He has practiced law for
nearly 60 years.

Rupp was the founder of the Bar News.
and its first editor (1947-57).  He has
continued to contribute articles periodi-
cally to the publication to the present day.
Rupp has preserved much of the WSBA
and the legal profession’s history through
his stories and articles. He has served as
both a member of the Board of Governors
and as president of the State Bar. “In
addition to his official titles with the
WSBA, John has been its most dedicated
historian, raconteur, and story teller,” said
Dennis P. Harwick, Executive Director.

In presenting the award Harwick said,
“John Rupp’s lifetime contributions to the
WSBA spansevery decade of the WSBA's
existence. We have been honored to stand
in the sunlight of John's service to the
legal profession and to the Washington
State Bar Association. He is a treasure.
He is our treasure.”

Accepting the award, Ruppnoted he did
so with trepidation. “There's something
pretty terminal-sounding about a lifetime
service award,” he commented. “But ... |
ain’t gonna turn it down.” he added with a
twinkle in his eye.

Seattle attorney John McKay received
the Pro Bono Award. The award is pre-
sented each year to a lawyer. non-lawyer,
law firm or local bar association for out-
standing efforts in providing pro bono
services Lo the poor.

McKay. a managing partner with
Cairncross & Hempelmann. currently
serves as chair of the newly established
Equal Justice Coalition. The EJC was
formed to organize a statewide grassroots
effort to help save funding for the corpo-
ration which provides legal services to the
nation’s poor. The EJC was instrumental
in getting the $4.5 million biennial filing
fee appropriation restored to the state bud-
get after the WA House of Representa-
tives voted to remove it. Based on this
phenomenal victory, the EIC now is
viewed nationally as a viable model for
other states to follow as they organize
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their own statewide efforts to save the
Legal Services Corporation.

BarbaraC. Clark, Executive Director of
the Legal Foundation of Washington, pre-
sented the award. “For nearly a decade he
has demonstrated a profound commitment
to access to justice. This year alone he has
eagerly and enthusiastically devoted hun-
dreds of volunteer hours to the cause of
providing access to our court systemto al/
the people of this state... The struggle to
save the Legal Services Corporation has
not ended, nor has John commitment on
behalf of the poor. He is inspirational.”

P. Cameron DeVore &
Ronald M. Gould

The President’s Award went to the Se-
attle law firm of Davis Wright Trem-
aine. The award is giveninrecognition of
“special accomplishment or service to the
WSBA during the term of the current
President.”

Earlier this year, Davis Wright Trem-
aine successfully concluded its voluntary
representation of the WSBA in a case of
separation of powers of the three branches
of government. In presenting the award,
President Ron Gould stated, *“The victory
that you have achieved in the subject
litigation has importance...thisdecision will
help for many years, perhaps even many
generations tocome, because it will stand as
a landmark case protecting the indepen-
dence of the judiciary and of the Bar.”

P. Cameron DeVore, partner and chair
of the firm’s communications and media
law department, accepted the award on
behalf of the firm. “T am delighted to
accept this wonderful honor on behalf of
Davis Wright Tremaine. It gives us great
professional satisfaction to assist the Bar,
particularly in the context of briefing and
arguing a significant constitutional case,”
DeVore said.
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Notices of Interest to Bar Members

Disciplinary Notice

Suspended: Spokane lawyer Dennis
O.McMullen (WSBA No. 8242, admitted
1978) was ordered suspended for a period
of one year effective June 29, 1995, by
Supreme Court opinion, In the Matter of
the Disciplinary Proceedings Against Den-
nis O. McMullen, filed June 29, 1995.
The discipline related to McMullen’s sub-
stantial unsecured loan transactions with
aclient, without compliance with the con-
flictof interest rules, RPC 1.7(b) and RPC
1.8 (a).

In 1985 an eighty-five year old client
retained McMullen to assist her in break-
ing a family trust of which she was a
lifetime beneficiary. McMullen had drawn
the client’s wills in 1980 and 1984. Under
the trust the client had received $200 per
month since its inception in 1929. The
client’s adult children were residual ben-
eficiaries of the trust, and their consent
was necessary to release the remaining
trust corpus to the client. McMullen ad-
vised the trustees and the children that he
would be responsible and see that the
client properly handled the trust funds
once they were released. McMullen’s as-
surances formed the basis on which the
consents were given by the trustee and
two of the client’s children to release the
trust corpus to the client. In late Novem-
ber 1985 the entire trust corpus of $62,000
was released to the client and deposited in
McMullen’s trust account. In the fall of
1985 McMullen had investigated possible
investments for the client including gov-
ernment bonds and mutual funds. A fi-
nancial consultant had recommended to
McMullen that any investment be diversi-
fied, with approximately 30% short-term
and 70% long-term. The client was of
limited financial sophistication and had
no other assets.

In January 1986 McMullen borrowed
$30,000 from the client, on an unsecured
basis, with interest at 12% per annum and
payments of interest only of $300. In
August 1986 McMullen borrowed another
$10,000 from the client on an unsecured
basis with interest at 12% per annum with
interest-only payments of $100 per month.
Both notes were due January 3, 1989. On
both occasions the client signed a written
statement stating that she had had an op-
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portunity to seek separate counsel and
consented to the transactions.

In January 1988 the two loans were
consolidated and restructured  with the
following terms: The interest was re-
duced from 12% to 9%; a single consoli-
dated monthly payment was $500;
McMullen could deduct legal fees charged
the client from the principal loan balance;
with normal amortization, the approxi-
mate payoff was in ten years; and the loan
was unsecured. An unsecured replace-
ment promissory note was executed, which
McMullen retained. The client signed an
acknowledgment that the loan was unse-
cured and that she had an opportunity to
seek counsel.

In the summer of 1988 the client suf-
fered a stroke requiring long-term nursing
care, and at that time, her family learned
of the loans. The clientdied in September
1988. Beginning in the summer of 1988 a
family member, who held the client’s
power of attorney, contacted McMullen
regarding paying off or securing the loan.
A resolution was not reached. McMullen
filed a Chapter 7 bankruptcy proceeding
in 1991. After a grievance was filed with
the Association McMullen entered into a
reaffirmation agreement to pay the obli-
gation.

The Association filed disciplinary
charges against McMullen in July 1992
relating to the three loan transactions,
charging that the transactions violated
Rules of Professional Conduct (RPC)
1.7(h), which prohibits a lawyer from
representing a client in a matter in which
he reasonably believes his interest and the
client’s interests conflict, and 1.8(a), pro-
hibiting a lawyer from entering into a
business transaction with a client, unless
certain terms and conditions are met.

Following adisciplinary hearing in Sep-
tember 1993, the hearing officer filed
findings and conclusions and recom-
mended McMullen’s disbarment. Upon
review by the Disciplinary Board in Janu-
ary 1994, the Board by a vote of 8 - 3,
adopted the Hearing Officer’s recommen-
dation of disbarment. Two members of
the Board dissented and recommended
that McMullen be suspended for a period
of two years, and that McMullen’s rein-
statement be conditioned on proof of pay-
ment of restitution or compliance with his
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reaffirmation agreement in his personal
bankruptcy. One lawyer member recom-
mended that McMullen be suspended for
a period of six months, plus a plan of
restitution not inconsistent with
McMullen’s reaffirmation agreement.

McMullen then appealed to the Su-
preme Court.  The Court suspended
McMullen for a period of one year, and
determined that McMullen’s unsecured
loan transaction with his client was not
fair and reasonable on its terms nor did it
comply with RPC 1.7 (b) and 1.8(a) in
that the written disclosures provided to
the client did not indicate that McMullen
was not a good credit risk, nor his precari-
ous financial status and whether the debt
was dischargeable in bankruptey. The
Court concluded that with respect to the
loan transaction McMullen did not rebut
the presumption that such transactions are
prima facie fraudulent and 1) failed to
show that no undue influence occurred,
using his position and friendship to bor-
row 64% of the money released from trust
within a year of its release; 2) that he did
not give the same advice an uninterested
attorney would have in the circumstances;
and 3) that had his client dealt with a
stranger she would have received a higher
rate of return, a secured investment and
been able to access the money if she
needed it.  The Court suspended
McMullen from practice for one year and
imposed an order of restitution. The Court
further imposed two years probation, ef-
fective upon McMullen’s reinstatement
to active status.

The Association was represented by
disciplinary counsel. Maria §. Regimbal.
Respondent McMullen was represented
by Kurt M. Bulmer. The Hearing Officer
was Thomas Heye of Richland.

Foracomplete copy of any disciplinary
decision, call the Washington State Disci-
plinary Board at (206) 727-8280 leaving
the case name and your address.

WSBA Presidential Selection

The Board of Governors of the Wash-
ington State Bar Association (WSBA) is
seeking applicants to serve as President of
WSBA for 1996-1997, Pursuant to Ar-
ticle IV(A)(2) of the WSBA. the President
for that term shall reside in King County.

Applications will be accepted through
November 15, 1995. Applications should
be limited to a current resumé, a concise
application letter, and may attach selected
references. Applications should be sent to
WSBA Executive Director, 500 Westin
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Building,200] Sixth Avenue, Seattle, WA
98121-2599. Endorsementletters received
before November 30, 1995 may be con-
sidered by the Search Committee and the
Board of Governors. Interviews will be
conducted as soon thereafter as possible
at the offices of the Washington State Bar
Association,

The Washington State Bar Association
member selected to be the State Bar Presi-
dent will have an opportunity to provide a
significant contribution to the legal pro-
fession.

While prior experience on WSBA's
Board of Governors may be helpful, there
is no requirement to have been a member
of the Board of Governors or to have had
previous experience in Baractivities. The
candidate must be willing to devote a
substantial number of hours to State Bar
affairs and be capable of being a positive
representative for the legal profession.
The position is unpaid. Some expenses,
such as State Bar-related travel, are reim-
bursed.

The commitment begins as President-
Elect. On September 6, 1996, at the
WSBA’s annual business meeting, the
candidate will assume the position as Presi-
dent of the Association. The candidate
will be expected to attend two-day Board
meetings every six weeks, as well as at-
tend numerous subcommittee, section, re-
gional, national and local meetings. Dur-
ing his or her service, the candidate will
also be required to meet with members of
the Bar, the courts, the media, and public
and legal interest groups, as well as be
involvedinthe Bar’s legislative activities.
Appropriate time will need to be devoted
to communicating by letter and telephone
in connection with these responsibilities.

Rules Committee Seeks Your Comments
The WSBA Court Rules and Procedures
Committee is scheduled to consider the
Civil Rules for Superior Court and for
Courts of Limited Jurisdiction during its
1995-96 review year. Yourcomments and
suggestions about these rules are invited.
(Comments on the Mandatory Arbitration
Rules and Special Proceeding Rules are
also invited.) Please send them to: Steven
Rosen, Staff Attorney, WSBA, 500 Wes-
tin Building, 2001 Sixth Ave., Seattle,
WA 98121-2599.

Mandatory CLE Update

The MCLE reporting period. January 1,
1993-December 31, 1995, is reaching its
close and Group 1 members (admitted
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through 1975 and in 1991) are reminded
that itis time to begin assembling data for
the three-year CLE certification, due Janu-
ary 31, 1996. The certification will be
included with the licensing fee packet to
be mailed in mid-December.

To all those admitted in 1991, a word of
caution from the Licensing Department
— it is up to each individual member to
keep track of their own attendance records;
the CLE Board does not do it for you.
Anotherreminder— members are allowed
to obtain one-third of the credit require-
ment via audio-video tapes.

Notice of Proposed Availability of
Competitive Grant Funds

Under an Appropriation Bill passed by
the U.S. House of Representatives, the
Legal services Corporation (LSC) grants
would only be made on a competitive
basis for 1996. The Senate has not yet
acted and, until final Congressional action
late this fall, the amount of funds available
and the date and terms of their availability
will not be known.

LSC is providing anticipatory notice of
the possible availability of competitive
grant funds to provide civil legal services
to eligible clients during calendar year
1996, If competition goes forward, LSC
expects that a Request for Proposal will be
available on or about September 15. Con-
tact: Legal Services Corporation, Com-
petitive grants, 750 First Street N.E., 11th
Floor, Washington, D.C. 20002-4250,
phone (202) 336-8900, fax (202) 336-
8959, Internet: URL:http://www.lsc.gov/
. Handsnet: HN3555, LSC BBS: (202)
336-8950.

Supreme Court arguments on TV

TVW, Washington state’s public af-
fairs network, has announced that it will
provide regular coverage of oral argu-
ments before the Washington State Su-
preme Court. TVW is a private nonprofit
corporation providing unedited television
coverage of all three branches of state
government as well as public policy events
of statewide significance. TVW produces
four hours of original programming per
day; it is distributed either by local cable
operators or access channel operators to
the public over cable. TVW will show at
least four cases a week while Court is in
session. Call TVW for local availability,
(360) 786-0111.
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2 Seattle: Business and Legal
Considerations in the Formation and Man-
agement of Foreign Subsidiaries. Spon-
sored by NSCC.

5 Spokane: Tort Law Update.
Sponsored by WSTLA. Also in Seattle
October 6.

6 Seattle: Environmental and
Endangered Species Act Issues. Spon-
sored by WSBA CLE.

9  Seattle: Customs Harmoniza-
tion and Strategic Planning. Sponsored by
NSCC.

10 Secattle: Washington Women
Lawyers 25th Anniversary Dinner. Con-
tact: Titfanie Kilmer, (206) 821-6117.

12 Seattle: The Paralegal’s Role
in the Real Estate Transaction in Wash-
ington. Sponsored by Institute for Parale-
gal Education. Forinformation: (715)835-
7488.

12 Spokane: Wrongful Dis-
charge. Sponsored by WSBA CLE. Also
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in Seattle October 19.

13 Seattle: Environment/Endan-
gered Species/Sweet Home. Sponsored
by WSBA CLE.

12-13 Seattle: The Pacific Northwest
and the Global Economy—The Ameri-
cas. Sponsored by Institute for Profes-
sional and Business Organization. For
information: Leland Shepherd, (206) 285-
5325.

16 Seattle: Patents and Intellec-
tual Property. Sponsored by NSCC.

18 Olympia: Valuing the Closely
Held Business. Sponsored by WSBA CLE.
Also in Seattle October 19.

18-19 Yakima: 1995 Fall Training
Conference. Sponsored by WA Correc-
tional Association. For information:
Donna Larson, (206) 847-4732.

20 Renton: Insurance Law Ba-
sics. Sponsored by WSTLA.

23 Seattle: Contract Formation
and Dispute Resolution. Sponsored by
NSCC.

e
e e e T e
e R it
s e M e
B e e

26-27 Seattle: The 40th Annual Es-
tate Planning Seminar. Sponsored by
WSBA CLE and Estate Planning Coun-
sel.

27 Renton: Annual Family Law
Seminar. Sponsored by WSTLA.

27-28 Portland, Oregon: Memory and
Trauma, Clinical, Research, and Legal
Issues. Sponsored by Forester & Associ-
ates. Forinformation, call Barbara Rubin,
(503) 687-8702.

30 Seattle: International Negotia-
tions. Sponsored by NSCC.

November 1995

3 Seattle: Antitrust. Sponsored
by WSBA CLE and Antitrust Section.

3 Olympia: Ultimate Jury Guide.
Sponsored by WSBA CLE. Also in Se-
attle November 10.

6 International Tax Issues. Spon-
sored by NSCC.

9 Spokane: Eighth Annual In-

At SEABURY & SMITH

“The importance of maintaining a quality professional liability pro-

gram cannot be overstated. Our experience gives us insight and
perspective making us unique in the lawyers professional liability
marketplace.”

For information on the benefits of our lawyers

professional liability program, please contact:
Deborah Wade 206-292-7146
Ringo Allen 206-292-7157
Kate Dougherty 206-292-7159

or call us toll free at 1-800-552-7200

30 years experience in program
management

1500+ professionals in 50 offices
throughoutthe U.S., Canadaand UK,

Long term commitment to the legal
community

Local underwriting and risk
management expertise

1 SEABURY & SMITH
A Marsh & McLennan Company
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Calendar Phone Numbers

Business Advisory Services, Inc. (206) 223-5400

CLE International (206) 621-1938

Davis, Wright, Tremaine (DWT) (206) 622-3150

Idaho Law Foundation (208) 342-8958

King County Bar Association CLE (KCBA) (206) 340-2579

Northwestern School of Law of Lewis & Clark College (503) 768-6642

National Business Institute, Inc. (NBI) (715) 835-7909

National Education Network (NET) (800) 637-0020

National Employment Law Institute (NELI): (415) 924-3844

National Institute of Trial Advocacy (NITA) (800) 225-6482. BBS registration,
messages, etc.: Set communication program to 8 bits, no parity, 1 stop bit, then
call (219) 234-7348.

North Seattle Community College Continuing Education (NSCC) (206) 527-3600

Professional Education Systems (800) 843-7763; fax (715) 836-0105

Spokane County Bar Association (SCBA) (509) 623-2665

Tacoma-Pierce County Bar Association (206) 383-3432

University of Washington School of Law (UW CLE) (206) 543-0059; (800) CLE-UNIV

Washington Association of Criminal Defense Lawyers (WACDL) (206) 623-1302

Washington Association of Prosecuting Attorneys (WAPA) (206) 727-8202

Washington Defense Trial Lawyers (WDTL) (206) 233-2930; fax (206) 628-6611

Washington State Bar Association CLE (WSBA CLE) (206) 727-8202;
fax (206) 727-8320

Washington State Trial Lawyers Association (WSTLA) (206)464-1011, (800) 732-9251

World Trade Club (206) 448-8803

UNIVERSITY OF WASHINGTON

SCHOOL OF LAW
DIRECTOR OF CAREER SERVICES

Director of Career Services is sought by the University of Washing-
ton School of Law. The Director will organize and structure place-
ment and career planning programs and policies, counsel students,
direct special career counseling and development activities, develop
and refine the Law School’s placement database, market the School
and its students to legal employers, implement new initiatives to
develop job prospects in both the private and public sectors, repre-
sent the School at professional and bar association meetings, and
write and edit office publications.

The School has a current enrollment of 550 students and over 6,000
alumni/ ae. Requirements: Master’s degree in career counseling or
related area; or].D. with counseling experience. A minimum of three
years’ Law Placement experience or four to five years” in student
services, a university career office, or a related field is required.
Starting date: January 1996.

Send cover letter and resume by October 31, 1995 to Sandra Madrid,
Ph.D.; Assistant Dean; University of Washington School of Law;
1100 NE Campus Parkway; Seattle, Washington 98105-6617. EOE.
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surance Law Seminar. Sponsored by
WDTL. Also November 10 in Seattle,
9-10 Chicago: 1995 Employment
Law Conference. Sponsored by The Na-
tional Employment Law Institute. For in-
formation, call (415) 924-3844.

10 Seattle: Administrative Law,
Sponsored by WSBA CLE and Adminis-
trative Law Section.

13 Seattle: International Environ-
mental Issues. Sponsored by NSCC.

16 Spokane Family Law Manda-
tory Forms/Drafting. Spornsored by WSBA
CLE. Also in Seattle November 17.

16-17 San Francisco: 1995 Employ-
ment Law Conference. Sponsored by the
National Employment Law Institute. For
information, call (415) 924-3844.

17 Seattle: Commercial & Resi-
dential Real Estate Conference. Sponsored
by WSBA CLE.

20 Seattle: Export Licensing and
Compliance. Sponsored by NSCC.

27 Joint Ventures and Licensing.
Sponsored by NSCC.

30 Federal Tax Controversies.
Sponsored by WSBA CLE and Taxation
Section.
30-Dec. 1 Washington, D.C.: 1995 Em-
ployment Law Conference. Sponsored by
The National Employment Law Institute.
For information, call (415) 924-3844.

December 1995

1 Laguna Niguel, CA: Ameri-
can Bankruptcy Board of Certification
exam. See September 14 entry.

4 Seattle: Foreign Representa-
tives and Distribution. Sponsored by
NSCC.

7 Seattle: Collection of Judg-
ments. Sponsored by WSBA CLE and
Creditor/Debtor Section. Also in Spo-
kane December 14.

7-8 New Orleans: 1995 Employ-
ment Law Conference. Sponsored by The
National Employment Law Institute. For
information, call (415) 924-3844.

8 Seattle: Distribution Law.
Sponsored by WSBA CLE.

8 Seattle: How to Draft Wills.
Sponsored by WSBA CLE and Young
Lawyers Division. Also in Vancouver
December 15.

11 Immigration. Sponsored by
NSCC.

15 Seattle: Best of CLE. Spon-
sored by WSBA CLE and General Prac-
tice Section.

28 Seattle: How to Probate (VIA-
CLE). Sponsored by WSBA CLE and
Young Lawyers Division.




CHANGING THE OFFICE OF

CH

TE

by William H. Gates

n November. one of the general

election ballotissues will be SIR

8210, an amendment to the State
Constitution which would re-
place the current system whereby the of-
fice of Chief Justice is rotated among the
members of the Supreme Court every two
years with one where the justices elect a
Chief for a term of four years. Here is the
story of how this important reform mea-
sure got to the ballot box.

In 1990, then Chief Justice Keith Cal-
low appointed a commission to study a
number of proposals for improving the
work of the trial courts of the state. This
commission was denominated the Com-
mission on Washington Trial
Courts.

The group studied a number of
specific proposals but at the same
time, took a bird’s-eye view of the
states judiciary.

Looking at the
Chief Justice’s Job

In this process, the group noted
the considerable disparity in the
approachand accomplishments of
different Chief Justices. The Com-
mission also observed how diffi-
cultitis fora Chief Justice toexert
any leadership and to accomplish
significant goals during a two-
year term. Likewise, 1t was appar-
ent that many who become Chief
have no real aptitude for performing a
leadership role.

The American Bar Association stan-
dards relating to court organization state
that a chief judge's term of office should
be not less than five years and that he/she
should not be selected by seniority or
rotation. Currently, under the Washing-
ton constitution in Washington the selec-
tion of the Chief Justice is based upon an
unusual rotation system in which the Chief
is chosen for a two-year term from among

the three justices with just two years re-
maining on their six-year terms. The choice
among the three is determined by the
remaining justices. However, there is a
uniformly observed understanding that
the one who has not been Chief will be
elected and, if there are more than one.
then seniority is applied to break the tie.

The view of the Commission was that
the judicial branch of the state govern-
ment, like any other institution, needs
strong, effective leadership. The judiciary
has problems and challenges and requires
an effective spokesperson. Specifically,
the judiciary must relate almost continu-
ously with the state legislature on a broad

Would anyone
suggest that an

important institution be

provided with a leader chosen
by rotation from among a
group in which many have

little or no aptitude
for management?

basis. Would anyone suggest that an im-
portantinstitution be provided witha leader
chosen by rotation from among a groupin
which many have little or no aptitude for
management? What would astockholderof
the Boeing Company say to a board of
directors who set up a system like that as a
basis for choosing the company president?

The 1991 Legislature
The Commission made a unanimous
recommendation that the manner of selec-
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tion and the term of the Chief Justice be
changed. This recommendation was made
in December of 1990. At the following
meeting of the state legislature, Marlin
Appelwick, then Chair of the House Judi-
ciary Committee, drew up legislation for
the constitutional amendment. He also
took up the matter with the justices of the
Supreme Court. To his dismay. it ap-
peared that there would be substantial
opposition from many of the justices, in-
cluding those whose voices were particu-
larly credible on court administration sub-

jects.

It was clear that the needed two-thirds

vote in both houses could not be obtained

over substantial resistance from

members of the Court and the

altempt to make this improve-

ment in the state constitution was
abandoned.

Chief Justice Durham

In the fall of 1994, Acting Chief
Justice Barbara Durham began
planning for her term as chief,
which would begin in January
1995, She identified a number of
possible changes in the judicial
system that needed to be studied.
She quickly realized thatit would
be difficult for her to accomplish
what she hoped in just two years.
Recalling the 1990 recommen-
dation of the Commission on Trial
Courts, she contacted me to discuss the
possibility of reviving the effort to obtain
an amendment of the constitution to
lengthen the term of the Chief Justice and
to eliminate the rotation system in favor of
having the Court choose its chief.

Justice Robert Utter
Inlightof the very clear disappointment
of the 1990 effort to obtain legislation for
the amendment, it was obvious that the
threshold requirement for winning legis-
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lative approval was to obtain the support
of members of the Supreme Court. In the
course of polling the Court, Justice Robert
Utter, whose role was critical because of
his long history of activism in judicial
administration matters. indicated his sup-
port for the project and added the sugges-
tion that it include measures to reduce the
size of the Court from nine to seven. This
change had been planned in 1969 when
the Court of Appeals was created but was
never acted upon.

The suggestion for pairing these mea-
sures was attractive to both Justice Durham
and me. It was anticipated that the reduc-
tion of the Court with the attendant saving
in costs would be appealing to the legisla-
ture and to the public who would have to
approve the amendments at the general
election in the fall. Obtaining voter ap-
proval of the amendment to change the
selection and term of the Chiel seemed
more risky because of the traditional ten-
dency ol voters to be against something
they do not fully understand. This risk
would be offset by the appeal of reducing
the Court from nine to seven, something
the voters would understand very clearly.

The Legal Setting

Article IV, Section 2 of the State Con-
stitution fixes the size of the Court at five
and authorizes the legislature to increase
that number. In 1905, the legislature in-
creased the Court to seven and then in
1909 increased it further to nine. In State
ex rel Murphy v. McBride (1902), 29
Wash. 355, 70 P. 25, our court held that
the legislature, having exercised its au-
thority to increase the size of the Court,
has the power to decrease the size of the
court to a number not less than five,

The group strategizing for the proposed
amendments concluded that it would be
both prudent and appropriate to add Lo the
Constitution the express authority for the
legislature to decrease the size of the Court.
An amendment was drawn to cover both
the changes in respect to the Chief Justice
and giving explicit authority to the legis-
lature both to increase and reduce the size
of the Court. At the same time legislation
was drawn for a statute to reduce the court
to seven and provide for the reduction to
occur at the time of the nexttwo vacancies
caused by death or resignation.

Unexpected Controversy
In the course of attempting to have the
legislature pass the proposed Constitu-
tional Amendment and the statute, con-

siderable controversy arose as to the wis-
dom of reducing the court membership to
seven. To deal with this controversy the
legislation to accomplish the reduction
was withdrawn, leaving just the resolu-
tion for the constitutional amendment
(which required a two-thirds vote to pass
out of the legislature to a vote of the
people). Notwithstanding the withdrawal
of the proposed statute, the controversy
continued in respect to the resolution for
the amendment because opponents of the
reduction felt that if the people adopted
language in the Constitution explicitly
authorizing the reduction then it would be
very difficult to stop the adoption of a
statute in the next legislature effecting the
reduction. In asecond concession made to
obtain the approval by the legislature of
the amendment for the changes having to
do with the Chief Justice, it was agreed
that the language of the proposed amend-
ment would be changed to delete the ex-
plicit authorization to the legislature to
decrease the size of the Court.

To allay any remaining concerns about
the effort to reduce the size of the Court,
the Chief Justice has now appointed a
study group under the chairmanship of
retired Chief Justice Vernon Pearson to

make a study and recommendation on this
subject.

Filling Vacancies

The section of the Constitution which
would be amended currently has in it a
clause whichdirects the Governor to make
an appointment to the Court to fill any
vacancy. All seem to agree that if there
ever is a reduction it should be accom-
plished by attrition as vacancies occur.
The resolution passed by the legislature as
SIR 8210 does contain language which
changes the unconditional authorization
to the Governor to appoint to fill vacancies
so that the appointment power is to be
exercised only if the vacancy reduces the
Court to a number below that which is
fixed by the legislature.

What Now?

SJIR 8210 has been passed by the legis-
lature with more than the necessary two-
thirds vote and will be on the ballot in
November. A committee is being formed
to campaign for its adoption.
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A Debate on the Wisdom of
Splitting the 9th Circuit:

It Is Time to Create a New 12th Circuit
Court of Appeals for the
Pacific Northwest

by Michael D. McKay and Robert G. Chadwell

The New 12th Circuit Court of Appeals

The 9th Circuit Court of Appeals Reorganization Act of
1995 was recently introduced by a group of senators from the
Pacific Northwest, including Senator Slade Gorton who is the
prime sponsor. The proposal divides the 9th Circuit, which is
the largest in the country, into two separate circuits of more
manageable size and responsibility. The new 12th Circuit
would be composed of Washington, Alaska, Idaho, Montana
and Oregon. The new 9th Circuit would be composed of
Arizona, California, Hawaii, Nevada, Guam and the North
Mariana Islands. Amazingly, the new 9th Circuit would still be
the largest circuit in the country.

This measure, which is being proposed for the fourth time,
has received considerable support over the years. As early as
1973, the Congressional Commission on the Revision of the
Federal Court Appellate System recommended that the 9th
Circuit be divided. Previous efforts to divide the 9th Circuit
have earned the support of attorneys and judges in the 9th
Circuit, the American Bar Association, the Washington State
Bar Association, attorneys general of the western states, the
Department of Justice, and the former Chief Justice of the
United States Supreme Court. Warren E. Berger.

The 9th Circuit is Too Large

There are currently 45 million residents living within the 9th
Circuit. This represents 60% more than are served by the next-
largest circuit. Worse. the population in the states and territo-
ries that comprise the 9th Circuit 1s the fastest growing in the
nation. Geographically, it is huge. The 9th Circuit stretches
from Alaska to Mexico, and {rom Montana and Idaho to
Hawaii, Guam and the Northern Marianas. One commentator
reminds us that, as a land mass, the 9th Circuit is comparable
to all of western Europe.

The sheer size of the Court’s jurisdiction results in obvious
and not-so-obvious-problems. Judges traveling throughout the
Circuit are expending time and money which could be better
uscd reducing the Court’s growing caseload. Also. itisdifficult
forajudge to understand such a large community. Washington
Judge Eugene Wright testified to Congress on this subject,

See “Yes” on page 49
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Splitting the 9th Circuit Would
Be the Wrong Decision for the
Wrong Reasons

by Kevin Swan and Thomas Hillier 11

As he has done three times in the last 12 years, Sen. Slade
Gorton, R-Wash., has introduced a bill in the United States
Senate to divide the 9th Circuitin two. In its place would be a
new 12th Circuit, which would consist of Alaska, Idaho,
Montana, Oregon, and Washington and have nine circuit

Judges; and a smaller 9th Circuit with 19 judges covering the

remaining jurisdictions of the current 9th Circuit. This re-
newed proposal should be rejected, just as its predecessors
were,

Splitting the Ninth Circuit Would Create
Problems, Not Solve Them

Supporters of this latest proposal typically allege two prac-
tical problems they say adivision would solve: slow resolution
of appeals, and intracircuit conflicts. However, it is not clear
that either problem exists to the extent the sponsors assume.
Moreover. to the extent there are such problems in the Ninth
Circuit, the proposal would actually make caseload and con-
flict issues worse.

Caseload & Cost

Some who support acircuit split seemto assume that the size
of the Ninth Circuit has created a cascload crisis. The facts do
not bear that assumption out. According to the Office of the
Circuit Executive for the Ninth Circuit, the relative caseload
of three-judge panels of the Ninth Circuitis comparable to that
of other circuits. And once judges in the Ninth Circuit get a
case, the time from oral argument to disposition 1s about 20%
shorter than the national average.

Most people would agree that the entire federal court system
is under stress. But according to the Federal Judicial Center,
this problem is caused by an increasing caseload generally,
and not by circuit size. Sen. Gorton’s proposal, which merely
divides up current judges and staff, ignores the obvious
solution to a growing caseload: increase the number of judges.
After all, it is judges (and not circuits) that decide appeals.

In fact, far from being a liability, the size of the 9th Circuit
has allowed for significant economies of scale. The two new
propesed circuits would have to duplicate many administra-

See “No” on page 49




“Yes" — continued from page 48

“Judges whose background and experience lie in places a
thousand miles from a given Court are unlikely to have a full
appreciation of regional aspects of an issue, even if they are
aware of them.” (Hearings on S. 1156 before the Subcommit-
tee on Courts of Senate Judiciary Committee. 98th Congress,
2nd Session (1984), at p. 19.)

The 9th Circuit is Inefficient

The 9th Circuit is one of the slowest in the country. The
Court’s 1994 caseload, viewed on a per judge or per panel
basis. is average when compared with the other Circuits.
(Position Paper in Opposition to S. 956—Ninth Circuit Court
of Appeals Reorganization Act of 1995, p. 5-6.) Yet, a com-
parison of the 1994 disposition time (filing notice of appeal to
final disposition) reveals that, but for the | 1th Circuit, the 9th
Circuit is the slowest in the country. (1994 Annual Report, 9th
Circuit, at p. 59.) Two circuits, the 3rd and the 8th, are nearly
twice as fast as the 9th.

The 9th Circuit’s executive office recently asserted “The
Court is functioning well and has devised innovative ways of
managing its caseload that are models for other circuits.”
(Position Paper, Executive Summary.) The 9th Circuit’s own
statistics show that in spite of its average caseload, itis unable
to dispose of its cases in a timely manner.

There Are Too Many Inconsistent
Decisions in the 9th Circuit

Another reason why the 9th Circuit should be divided 1s the
continuing problem of inconsistent rulings from the different
panels. This has resulted in a growing body of unpublished
opinions which give noreliable guide and leave the impression
that stare decisis has perished as a guiding principle in the 9th
Circuit. This problem has been discussed for many years but
will never be resolved until the Court size is reduced. Judge
Wright said:

[Slome of the judges on the 9th Circuit are now no
longer able to remain current with the law of the
Circuit as it develops. [Because of] the volume of . .
. printed material, judges are obliged to rely upon law
clerks, staff attorneys, librarians, and the cternal
hope that their opinions do not stray too far from the
current law of the Circuit.

(Hearings. at p. 17.) One would also suspect that collegiality,
a critical element in a successful court, is much harder to
maintain when there are 28 judges spread out over so many
states.

This same problem in the Southeast was successfully ad-
dressedin 1980 when the 5th Circuit (originally encompassing
Texas, Louisiana. Mississippt, Alabama, Georgia and Florida)
was divided into two circuits with the new. smaller Sth Circuit
now including Texas, Louisiana, and Mississippi. Sth Circuit
Chief Judge George Clark reported to Congress on its success:

The principal benefit gained remains that judges,
lawyers, and litigants can better cope with a smaller,

See “Yes on page 50
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tive functions and facilities currently managed by one. Substan-
tial employee time would also be required to accomplish the
division of the Circuit.

This costly idea comes at a time of fierce competition for
government funding, with the judiciary already struggling to
pay current costs. Given the immense budget cuts this year and
in years ahead. creating and then maintaining a new Twelfth
Circuit seems a foolish extravagance.

Complexity and Inconsistency

Dividing the extended Western coastline between two juris-
dictions would create the inconsistent rulings that Sen. Gorton
says he wants to prevent. The states in the Ninth Circuit share
numerous issues, such as admiralty issues involving West Coast
ports, and the application of utility rates by the Bonneville
Power Administration. If the Ninth Circuit were divided. these
broad legal issues would inevitably be subject to differing
rulings by two different circuits. Lawyers and clients would
have to be concerned with the law of nve circuits for every
potential cross-circuit transaction. Moreover, the inconsisten-
cies would now be intercircuit conflicts, which could be re-
solved only by a decision from the Supreme Court, rather than
by an en banc panel. This resull seems especially irrational in
light of increasing regional trade with Asia.

Perhaps these inconsistencies that Sen. Gorton’s proposal
would create would seem less troubling if there were actually a
current inconsistency problem in the Ninth Circuit. The evi-
dence says there is not. The Circuit’s use of the limited en banc
panel has been highly effective in resolving intracircuit con-
flicts. In addition, a 1993 study by the Federal Judicial Center
found that intracircuit conflict is “not characteristic of Ninth
Circuit jurisprudence generally.” The study also found “little
evidence” of any link between intracircuit conflict and circuit
size.

The Proposal to Divide the Ninth Circuit
Is Inappropriate

Co-sponsors of the proposed division cite concerns about
local economic issues, and state their belief that the Ninth
Circuit fails to appreciate issues that affect the Northwest. These
politically inspired appeals to regionalism are ill-considered.
and do not provide reasons to support this proposal.

Sen. Gorton has been very concerned with the Endangered
Species Act and the death penalty. His focus on those issues and
his efforts to change the law are quite appropriate functions for
a Senator.

However. it is nor appropriate to seek to accomplish these
political aims by legislating changes in the structure of the
courts. Whether one agrees with the underlying political objec-
tives or not. this effort by one branch of government to encroach
on the independence of another — to constrain and direct its
functions and decisions — is reason enough to oppose the
proposal. This proposal today to split the Ninth Circuit in
support of conservative positions is, in truth, no better than
FDR’s proposal in the 1930°s to pack the Supreme Court in
support of liberal positions.

See “No™ on page 50
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“Yes" — continued from page 49

more predictable universe of case law. Effective con-
duct and management of litigation requires mastery of
the corpus juris. Circuit judges must know its status on
a daily basis to keep the law consistent.

(Hearing, at p. 96.) Judge Clark also observed that “the law of
the circuit would be more consistent if all of the judges charged
with making the law participated in the en banc court.” (Hearing,
atp. 90). Suchadeviceis nota viable solution for our 28 member
9th Circuit Court.

Judge Clark’s comments help us to understand why the U.S.
Judicial Conference found that any more than 15 judges in any
circuit is an unworkable situation.

The Pacific Northwest Needs
Its Own Circuit Court
It is time for the Pacific Northwest to have its own circuit
court. No doubt, the headquaters will be in Seattle, an added
convenience [or many us. The new 12th Circuit will be smaller,
fairer, and more efficient. Who, other than Tom Hillier, can
argue with that?

Michael D. McKay and Robert GG. Chadwell are with the Seattle
law firm of McKay, Chadwell & Mathews.

“Yes" — continued from page 49

This effort to regionalize a federal appellate court is also
contrary to the nature of a national body of law meant to be
uniform across the country. Sen. Gorton’s former colleague,
Pete Wilson, noted that itis the role of state and local courts, not
federal courts. to "abide by a sense of localism.”™ As former Chief
Justice Warren Burger stated in opposing an earlier proposal to
split the Ninth Circuit: T find it a very offensive statement to be
made that a United States judge. having taken the oath of office,
is going to be biased because of the economic conditions of his
own jurisdiction.”

The political changes Sen. Gorton desires can be properly
attempted only through changes to the law or the Constitution.
In contrast, the legislative powers of Congress should not be
used to carve up judicial territory in an effort to obtain those
changes by redirected judicial decisionmaking.

Conclusion
Sen. Gorton’s proposal is bad for the legal system and for
individuals and businesses in the Western states. It 1s a bad

precedent for the balance and separation of power between
Congress and the courts. It is not going to solve the problems its
sponsors assume exist, but rather will merely create problems of
itsown. In summary, the proposal is bad legislation, bad govern-
ment, and bad for the independence of the judiciary.

Kevin Swan is an attorney with Smith & Leary in Seattle. Tom
Hillier heads the Federal Public Defender’s office in Seatile.
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WSBA
President

Ed Shea

Sees More
Challenges for

Bar . . .
by Lindsay T. Thompson

Pasco attorney Edward F. Shea, 53, took
office three weeks ago at the Washington State
Bar Association’s Annual Meeting in Seattle,
succeeding Seattle lawyer Ron Gould. The
WSBA presidency rotates between eastern
Washington, western Washington outside King
County, and King County; elected by the Board
of Governors after a public search. Shea will
serve a one year term.

A partnerin Pasco’s Shea. Kuffel &Klashke,
the president has long been active in ABA,
WSBA and local bar association affairs. He
chaired the WSBA Young Lawyers Section, as
it was then known, in 1974. Shea’s interest in
how Washington lawyers govern themselves
began with his service on the association’s
Committee on Organization and Government
of the Bar the same year. He sat on the bar’s
Long-range Planning Committee in 1985 and
was called upon to lead the Board of Gover-
nors’ planning retreats in 1990 and 1993.

Shea served on the Board of Governors,
representing the Third Congressional District,
from 1986 to 1989. After his term on the board
ended. he chaired the Bar’s Resolutions Com-
mittee for two years and served as the WSBA
member of the ABA House of Delegates from
1989 to 1994.

Involvement in American Bar Association
work has been another strand of Shea's legal
career. His term in the House of Delegates was
actually his second time there: in 1980 he was
elected to the House by the Bar's Young Law-
yers Section. In the 1970s he served as a
memberofthe ABA Young Lawyers Section’s
executive council, and he chaired the board of
editors of Barrister, the ABA young lawyers’
magazine, for three years. Since 1992, he has
served on the ABA’s Commission on Public
Understanding About the Law.

Shea has also spent two terms on the Board
of Governors of the Washington State Trial
Lawyers Association and has won awards for

Edward F. Shea

his leadership of the Benton-Franklin County
Bar Association’s Law Day programs. He is a
board member and vice president of LAW
Fund, which supports legal services for the
poor in Washington: a past board member of
Evergreen Legal Services. heis anactivemem-
ber of the Equal Justice Coalition. which has
been fighting to preserve legal-service funding
this year.

In his community. Shea has been a member
of the board of the Fund for Educational Op-
portunities, which supports the Pasco schools;
the Franklin County Boundary Review Board,
and St, Patrick’s School, both of which he also
chaired; he has been chair of the Franklin
County Democratic Party Central Committee.

A graduate of the University of Massachu-
setts in Boston and Georgetown University
Law Center, Shea clerked for Judge Harold
Petri¢ of the Court of Appeals, Division 11,
before starting his practice in Pasco nearly a
quarter-century ago. He is married and has
four children, two of whom are also Washing-
ton lawyers. Son Edward F. Shea, Ir. practices
with his father in Pasco. while Jacqueline
Jeanne, his daughter, practices with Peick.
Lingenbrink & Magladry in Bellevue.

Shea sees the challenge of the coming year
as one of trying to meet WSBA member ser-
vice expectations in a time when resources are
short. “The Bar Association has had one in-
crease in licensing fees in 16 years,” Shea
points out. “Essentially. it has gotten by on the
increase in revenues from charging separate
fees for things and the increase in revenue
arising from increasing Bar membership. This
year's budget is only 45 percent funded by
member licensing fees. forexample.” Atsome
point. Shea notes. WSBA membership has to
get past the finger-pointing and sloganeering

of the last decade and arrive at some sort of

consensus about how to pay for the services
members say they want. He hopes to start that
dialogue in the coming year.
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Stephen E. Crossiand

The new president also plans to continue his
push for more public and attorney support for
legal services for the poor, in terms of personal
financial support for state programs, support of
state and federal funding continuation, and—
for lawyers—more pro bono activity. “A great
many lawyers tend to be happy to let others of
their colleagues carry the pro bono load.” Shea
commented recently. “Or they tune out the
subject entirely as another thing the Bar lec-
tures them about all the time. But the fact s, the
need for legal services is not going away; the
state and federal governments are trying to turn
their backs onit, and someone has gotto stepup
to the plate. If we as lawyers don’t show more
interest in this problem and its solution, legis-
lative bodies are liable to simply dictate that we
start doing it—and how much, and on what
terms—as part of shifting the burden else-
where.”

As the use of electronic mail and other
computerized research services by lawyer ex-
plodes, Shea wants to increase the amount of
useful information the WSBA electronic bul-
letin board carries. He knows whereof he
speaks: in February 1991, Shea chronicled his
introductionto computers ina Bar News article
he titled. “One Lawyer’s Journey from Com-
puter Ignorance to Computer Bliss.”

Finally, Shea hopes to restore the Bar's
interest in Law Day. the annual May event
commemorating the rule of law in America. 1
hope thatevery local bar will undertake signifi-
cant Law Day activities of general information
to the public.” he told a writer for WSBA's Bar
News insert, “FYL...State Bar Highlights,” last
month. Many county bars have let Law Day die
on the vine in recent years: Shea thinks we can
do better. And again, he speaks from experi-
ence. not just exhortation: in 1994, the Ameri-
can Bar Association honored Shea and the
Benton-Franklin County Bar Association for
organizing one of the best Law Day programs
in the United States.
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Dennis J. La Porte

Patrick McMullen

Lish Whitson

. . . Governors Begin Three-year Terms

Washington lawyers have elected four
of their colleagues to the eleven-member
WSBA Board of Governors. The Four—
Stephen R. Crossland of Cashmere, Den-
nis J. La Porte of Federal Way, Patrick
McMullen of Sedro Woolley, and Lish
Whitson of Seattle—took office at the
close of the WSBA Annual Meeting Sep-
tember 8. Each will serve a three-year
term and is ineligible for reelection.

Succeeding West Campbellin the Third
Congressional District, Crossland. 49, is
a graduate of Stanford University and
Northwestern School of Law of Lewis
&Clark College. Besidesastintas a Chelan
County deputy prosecuting attorney,
Crossland has spent over twenty years
practicing law in Cashmere. He is cur-
rently amember of Johnson, Gaukroger &
Crossland. Active in WSBA affairs, he is
a past chair of the Unauthorized Practice
of Law Committee, the WSBA General
Practice Section and the Computerization
of Law Division, as well as a former
member of the Real Property, Probate and
Trust Section’s executive committee. Over
the last year he has served as a member of
the WSBA Task Force on Nonlawyer
Practice. Married 27 years, he has four
children.

LaPorte, 53, is the first person to serve
a full, three-year terms as governor from
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the Ninth Congressional District. The out-
going governor, Jim Handmacher, was
elected when the congressional district
was created after the 1990 census, and
served two and a half years. La Porte hold
degrees from Seattle University and Gon-
zaga University School of Law. In 1968-
69 he clerked at the Washington Supreme
Court for Justice Robert Hunter, after
which he went into private practice in
Tacoma. He is amember of the law firm of
Thompson, Krilich. La Porte. Tucei &
West. His pastexperience includes astretch
as an associate professor of civil trial pro-
cedure at the former University of Puget
Sound School of Law (now Seattle Uni-
versity), and service on various state and
county bar association committees. His
practice concentrates in personal injury,
probate and domestic law. La Porte has
been married 24 years and is the father of
four children.

McMullen has been with the Sedro
Woolley and Bellingham law offices of
Knies, Robinson & McMullen since 1991
and is a partner. Prior to that he was a
partner in the Mount Vernon law firm of
McMullen, Reed, Reilly & Weyrich.

He graduated from the University of
Washington 1996 and its School of Law in
196Y9. From 1969 to 1972 he was assistant
attorney general for Washington state. He
then moved into private practice for two
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years before again returning o public
duty as prosecuting attorney for Skagit
County from 1975 to 1980. He was Skagit
County Bar president in 1985-1986.

McMullen also has been active in poli-
tics, serving as a member of the Washing-
ton State House of Representatives from
1983 to 1987, as House Majority Leader
in 1987, as a member of the Washington
State Senate form 1987 to 1992 and as
Senate Minority Floor Leader form 1991
to 1992, He also served as a member of the
Washington State Fish and Wildlife Com-
mission from 1994 (o 1995.

Whitson, 53, is a member of the Seattle
firm of Helsell. Fetterman, Martin, Todd
& Hokanson, joining it in 1976 after a
three-year tour as a Seattle public de-
fender. He succeeds Jan Eric Peterson as
governor for the Seventh Congressional
District. A graduate of Pennsylvania State
University and the University of Wash-
ington School of Law, Whitson serves on
the boards of Seattle Downtown Emer-
gency Service Center, Seattle Youth Sym-
phony. and Allied Arts of Seattle, as well
as the UW Law School Alumni Associa-
tion. Whitson’s practice is concentrated in
commercial litigation, personal injury,
medical malpractice and environmental
law. His work for women with breast
cancer earned him the King County Bar
Association’s Pro Bono Award in 1993.
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Annual meeting's cheap cle seminar
packs "em in

Cheap CLEs are the center of the WSBA
Annual Meeting, and this year’s $25 CLE,
“Establish Good Connections Through Client
Communications,” brought out more than 200
participants on Sept. 8. They discussed every-
thing from “The Original Great Communicator
— Applying the Communications Skills of
Justice Holmes” to “Getting the Whole Truth
and Nothing but the Truth.”

But the whole crux of the seminar could be
boiled down to “Effective Communication =
Client Satisfaction (and fewer discipline
complaints)” presented by Mike Huston of
lawyer liability program Kirke-Van Orsdel.

Huston has been out of the practice of law
for a while, but when he talks to other lawyers,
they tell him, “It’s just not as fun as it used to
be. Things have changed. Clients are different.

Part of that change is an increasing de-
mand on lawyers’ time, as well as their clients’
time, and the miscommunication that often
results. When a lawyer doesn’t return a phone

"
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maximize their profit? Well, says Huston, you
start with the little things.

e Return phone
calls ASAP.

* The first
interview is the
key. (“Clients don’t
understand that the
practice of law is
episodic. They
think that you get
their case and then ™
it’s their case all day, every day.”)

* Don't cause insult to other attorneys or
their clients. (“If we criticize other client’s
lawyers, saying ‘“They're just in it for a buck,’
then our client gets a negative view of law-
yers.”)

* Treat all your clients - wealthy corporate
clients and pro bono clients - with the same
dignity and respect.

* Don't get into business with a client.
(“The ice is so thin out there anymore that we
just can’t skate on it.”)

“We have learned you cannot over com-
municate with your client.”

Florida bar spends $S$ so we
don't have to

ﬂw Public Relations Committee of
WSBA has been dutifully trying to
fulfill its mission that was set out
several years ago but not funded. The
P.R. Committee designed the Annual
Meeting CLE "Establish Good Connec-
tions Through Client Relations." In

call, it may seem like a small thing at the time,
but it can lead to a charge of ethics violation by
a very frustrated client. Huston says 80 percent
of claims against lawyers are brought on by
poor client relations.

One of the questions a lawyer must ask herself
is this: “Is the bond between us and our clients a
sacred trust? Is it something very special, or has it
become a commercial encounter?”

Four main categories define public percep-
tion: lawyers lack caring and compassion; their
ethics can be questionable; most lawyers are
greedy; the public has a general dislike for
lawyer advertising. So, how do you change the
common perception that a lawyer is only out to

1993 the name of the WSBA Public
Affairs Department was changed to
the Communications Department because the
Bar no longer had any money for "public
relations.” The Committee reinvented itself and
focused on improving the public image of
attorneys by improving attorneys' communica-
tion.

The Committee's focus evidently is right
on target, according to a 1995 Florida Bar-
commissioned study, "Perceptions of Lawyers:
The Client's View," which reports that while 42
percent of people who have had contact with a
lawyer in the past year had a favorable impres-
sion of attorneys, 25 percent held an unfavor-

Continued on page 55



The lawyers’ fund for client protection

Lawyers step up to the plate to protect clients
defrauded by other lawyers

'I'hc WSBA has maintained some form of
client’s security program since 1960. Over the
past 35 years, the WSBA has paid out approxi-
mately $300,000 to members of the public who
were victims of the dishonest conduct of
lawyers. (See Bar News, August 1993, p. 22).

Beginning in 1991, the WSBA's Clients’
Security Program Committee began exploring
alternatives to funding such a program out of
bar dues in order to stabilize its funding base.
The Committee looked at such things as
insurance, requiring lawyers to be bonded, or
even limiting which lawyers could handle
client funds. After much research, the Commit-
tee concluded that the least expensive way to
fund this program, while continuing to meet
our obligation to protect the public, would be
through a modest assessment on members of
the Bar. Many states impose assessments for
client protection funds, and this was the
recommendation of the Joint Task Force on
Lawyer Discipline. In 1993 the Committee
recommended establishment of the Lawyers’
Fund for Client Protection funded by a small
assessment on each active Bar member and the
Board of Governors made that recommenda-
tion to the Supreme Court.

After many years of study and work by the
WSBA, the Supreme Court recently approved
the creation and operation of the Lawyers’
Fund for Client Protection (new APR 15). The
Court has approved a member assessment of
$10 to be included with the 1996 bar license fee
statement. This $10 per member will provide
an initial fund of nearly $200,000, double the
amount the Board of Governors has been able
to budget from Bar dues.

The Lawyers’ Fund for Client Protection is
established as a trust with the members of the
Board of Governors acting as trustees and will
be administered by a committee of lawyers and
nonlawyers appointed by the Board. All
actions of the Fund will be reported annually
to the Supreme Court.

Establishment of the Lawyers’ Fund for
Client Protection means that those few clients
who are the victims of a dishonest lawyer may
continue to receive a letter opening with the
words “On behalf of the lawyers of the State of
Washington. . .” While, in reality, it cannot
fully compensate for the losses caused by the

breach of trust by “one of our own”, the
Lawyers’ Fund can help to restore faith in and
respect for the legal system and the lawyers
who maintain it.

Law clerk program: is “reading for the
law” an idea whose time is past?

In 1984 the Supreme Court adopted APR 6,
Law Clerk Program, to provide an alternative
legal education for people who do not take or
complete a law school course of study. This
“codified” the practice of “reading the law”
which predates the establishment of formal
law schools. Now, the Board of Governors is
considering whether or not it should be
continued.

APR 6 sets out a rigorous four-year course
of study under the tutorship of a Washington
lawyer or judge. It is administered by a com-
mittee of lawyers with the assistance of state
bar staff. Washington is one of only 8 states
that offers such a program. Because of the time
and financial demands on the program, the
Board of Governors is considering whether it
should be continued.

The committee meets annually with each
law clerk and his or her tutor to monitor the
clerk’s progress. Throughout the year, commit-
tee members review the examinations adminis-
tered to the clerks to determine whether they
are complying with the rule and demonstrat-
ing acceptable progress.

One WSBA staff member devotes approxi-
mately 40% of her time to administering the
Law Clerk Program. In 1985, there were 5 law
clerks enrolled in the program. By the end of
1995, there will be 49 enrolled law clerks in the
program. By the year 2000, we could have as
many as 70 clerks if current enrollment trends
continue.

Overall, 104 clerks have enrolled, 33 have
withdrawn, and 26 have graduated; 80% of the
graduates from the Law Clerk Program have
passed the bar exam.

The view of the Law Clerk Committee is
that while the availability of a legal education
has improved in Washington now that there
are 3 in-state law schools, economic access-
ability has become a much bigger point. The
program principally serves three groups: (1)
family members of lawyers; (2) foreign law-
yers; and (3) office paralegals. There is little

continued on page 55




Florida Bar — Continued from page 53

able view and 28 percent were ambivalent. The
ambivalents were generally favorable toward
attorneys but expressed negative comments
concerning fees or the attorney-client relation-
ship.

According to the report, "(T)he ambivalent
28 percent expresses a strong desire for im-
provements and enhancements to the attorney-
client relationship which would directly
address their concerns and negative impres-
sions of attorneys.... It's significant to note that
people in this group tend to be opinion leaders
who help shape the attitudes of others within
their sphere of influence. Furthermore, the
research has shown that enhancements to the
attorney-client relationship result in a direct
improvement in overall perceptions of attor-
neys."

The Public Relations Committee is work-
ing on more ways to improve communications
between attorneys and their clients. To show
your commitment to a positive working
relationship with your clients, you may receive
an Attorneys Commitment to Clients, printed
on parchment paper and suitable for framing.
Contact Sharlene Steele, WSBA, 500 Westin
Bldg., 2001 - 6th Ave., Seattle, WA 98121-2599.

Law Clerks — Continued from page 54
racial or ethnic diversity in the class of enrolled
clerks.

The current enrollment fee is $500 annu-
ally. This year, revenues of about $20,000 were
received from the Law Clerk Program. Direct
expenses to administer the program are about
$8,000. The expenses of salary and overhead
are about $25,000. The expenses of running the
Law Clerk Program clearly exceed revenues.

Does an average of 2.6 law clerk graduates
per year over the 10-year history of APR 6
justify the expenditure of WSBA resources,
both in money and volunteer time, required to
administer the program?

The Board of Governors will be reviewing
this issue at its meeting on December 1 and 2,
1995. If you have comments or opinions that
you wish the Board to consider, please mail
them to WSBA General Counsel Robert D.
Welden, Washington State Bar Association,
2001 Sixth Avenue, Suite 500, Seattle, WA
98121-2599, or FAX them to (206) 727-8320,
before November 10, 1995.

The fight for legal services funding and
access for all people to our courts continues

’I'he fight to save the federal Legal Services
Corporation continues. The Senate Appropria-
tions Committee voted two weeks ago to elimi-
nate the LSC funding and provide block grant
funding to the states, with restrictions. This
information was announced at the September 12
judicial conference. Access to Justice chair Paul L.
Stritmatter explained current developments to
members of the judiciary present at the special
seminar concerning the funding crisis. “For years
we have placed our hands over our hearts and
pledged 'and justice for all." Our representatives
in Washington have forgotten that pledge. They
have forgotten the principals upon which this
country was founded. We, the lawyers and
judges of Washington, can’t forget. We must do
everything we can to bring justice for all back into
focus as the essence of who and what we are.”

WSBA President Ed Shea wrote a letter on
behalf of the Board of Governors to the entire
Washington State Congressional Delegation, part
of which reads: "If allowed to stand, these actions
would destroy the model public-private partner-
ship which provides critical legal services to
thousands of low-income citizens of our state.
Not only would federal funding be virtually
eliminated, but this legislation includes onerous
regulations designed to make legal representation
of the poor impossible for ethical lawyers. Private
fundraising (non-tax dollars) will be regulated
out of existence, resulting in an unfair second
class legal system for low-income citizens of
Washington state.

"As representatives of Washington state's
lawyers, we are profoundly disturbed by this
development, and urgently seek your assistance
in preserving access to our State's justice system
for tens of thousands of people in need. Oppose
the block granting of these funds and the accom-
panying regulations which would dismantle the
Legal Services Corporation.”

During the seminar presented by the Access
to Justice Board, a petition was circulated. The
petition asked for funding for LSC and a lifting of
the severe restrictions which have been placed on
the use of LSC funds. Ninety-five judges signed
the petition which was then faxed to Washington
where John McKay, chair of the Equal Justice
Coalition, presented it to Sen. Slade Gorton.

In the two weeks since this article was
written the landscape of legal services in Wash-
ington state has undoubtedly been rewritten. For
an update, contact Joan Fairbanks at the WSBA
(206-727-8282).




Editor’s Note: This is one of those rare instances of synchronicity wherein both the Editor and the
Comimunications Staff independently considered the same idea; to wit, a fax poll of our members’
opinions on current topics. If it proves popular, then it was technically the Editor’s idea; if not, then
it is the fault of the Communications Dept. Thus, with that understanding, we present to you:

The First
WASHINGTON STATE BAR NEWS

“FAXPOLL / =/ |
B /_, __@ff
=)

What is your opinion regarding the proposal to divide the Ninth Circuit Court of Appeals
into a new Twelfth Circuit, comprised of Washington, Alaska, Idaho, Montana and Oregon,
as discussed on pages 49-517 Please check the statement which most reflects your opinion,
along with any comments which you may have, and fax this entire page to the number
below. Please, only one vote per attorney.

[ strongly support the division of the Ninth Circuit.
I somewhat support the division of the Ninth Circuit.
[ strongly oppose the division of the Ninth Circuit.

[ somewhat oppose the division of the Ninth Circuit.

[ think the proposal is worthy of study, but additional research is required

before I can form an opinion.

Comments:

Name of faxing attorney:

(This will be kept confidential, unless your comments are chosen for publication along with the poll results in
the November Bar News.)

Fax your response by October 10 to:

(206) 860-0379
(Please note: This is not the WSBA fax number.)

Or, mail your response by the above date to:
Washington State Bar Association
Attn: Hal White, Bar News Editor
2001 Sixth Ave., Suite 500
Seattle, WA 98121-2599

Please send suggestions for future fax polls to the above address.




A New Lease on Life

My son called about 10 a.m.. We talk
two or three times a week. He is at
work, and [am getting ready for the day
at the office, but often asleep at the
kitchen table with last night’s paper and
a cold cup of coffee. You see, I suffer
from an insidious disease called sleep
apnea.

On this occasion, he was very serious
and urged me to see the doctor for help.
The father of one of his coworkers was
using a machine that forced air into his
nose while he slept. He told me in a
straightforward, loving way that my
symptoms were getting worse. He
wouldn’t let me go until T agreed to
make an appointment.

[ sat back and thought about my con-
dition: I realized I was missing outona
normal life. [ awoke hourly during the
night for no good reason, and after
dinner, fell asleep in my chair. I slept
there until midnight, or later, and then
went to bed.

Lcouldn’tdrive my car more than 35-
40 miles without my eyes growing
heavy. I drove with the radio on high
and all the windows open, and [ still got
drowsy. I would be forced to stop. to
sleep or walk.

Afternoons were nap time. My secre-
tary woke me when she left the office at
5:30 and, if I didn’t immediately get up
and start moving, 1 would fall back to
sleep. One night I planned to meet my
wife for dinner at 6 p.m. but woke up at
7. She was already home, upset and
worried about my whereabouts.

Movies were out, and I missed my
favorite television shows — “NYPD
Blue,” “Rumpole.” I was among the
living dead.

My cure started with a full lung exam
and an overnight stay at a sleep clinic.
They fitted me with a nose cone con-
nected to a pump at midnight and woke
me at 6 a.m. [ felt like a new man. That
evening, my breathing machine,

“CPAP” was delivered. and the nose
piece and headgear fitted. I now sleep
all night without the benefit of vivid,
disruptive dreams.

How different my life is! I am wide
awake all day and evening, 1 feel like
doing my yardwork, even 1 2-hour stints
(except for lunch). I can drive without
fear of a catastrophe. [ can read as long
as I wish and watch what I enjoy. I am
thrilled with my new lease on life.

The costof the machine is little com-
pared tothe result. The hospital charged
$1.200 for the study and fitting of the
CPAP machine, which was $1,100.

If you suffer the symptoms I have
described, get help. Get a new lease on
life. You owe it to your family, clients
and friends. You owe it to yourself.

John Henry
(206) 542-3138

ng assessment and

actively invol
a drop-in group
leads, and job fi

Call Joyce Elven a
a newsletter.

oe of ideas, job

8 for information and

WASHINGTON STATE BAR NEWS October 1995 &7




THE JUDICIARY

Robert H. Whaley is the new judge in
Eastern District, United States District
Court. Whaley is a native of Georgia who
moved to Spokane in 1971. He was a
federal prosecutor and then entered pri-
vate practice at Winston & Cashatt. He
moved to his new position from the Spo-
kane County Superior Court bench.

Paul A. Bastine was appointed by Gov-
ernor Mike Lowry to the vacancy in the
Spokane County Superior court.

CLARK COUNTY

Vancouver's Keep Kids Healthy Funday
recently honored attorney MarCine Miles
for her time and effort of the past 1 1 years
on behalf of the organization. She co-
developed the annual event, which fea-
tures car safety seat inspections and has
been expanded to include bike, fire and
personal safety.

KING COUNTY

Don Paul Badgley, a senior partner
with Bogle & Gates in Seattle, has been
selected to author an article in Arthur
Andersen’s The General Counsel Advi-
sor. The spring 1995 General Counsel
Advisor focuses on management related
issues facing corporate counsel in the
1990s. Badgley’s article, titled “Dispute
Resolution Strategies: Mechanisms to
Avoid. Contain and Resolve Disputes.”
focuses on avoidance techniques for busi-
nesses to integrate into their operations to
help anticipate disputes and save time and
money., Matthew Lattimer has joined
the firm as an associate. A former law
clerk with Deloitte & Touche, he has also
worked for the United States Securities &
Exchange Commission, conducting legal
research and translating Chinese docu-
ments.
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Geoffrey G. Revelle, formerly execu-
tive vice president for operations and gen-
eral counsel for Attachmate Corporation,
has joined Stoel Rives Boley Jones &
Grey in an of counsel capacity. Revelle is
associated with the firm’s Seattle office
and will continue to serve Attachmate as
chief outside counsel.

Seattle lawyer Mike Withey has been
installed as the new president of Trial
Lawyers for Public Justice. The organiza-
tion was created to answer a challenge
from consumer advocate Ralph Nader to
form a national public-interest law firm.
Withey is a partnerinthe firmof Schroeter,
Goldmark & Bender.

The Seattle University School of Law’s
Professional Responsibility Integrative
Component Clinic, runin conjunction with
WSBA. involves law students in the in-
vestigation of disciplinary complaints
against lawyers, The program is a recipi-
ent of the 1995 E. Smythe Gambrell Pro-
fessionalism Award conferred by the
American Bar Association. The awards
recognize bar associations, law firms, law
schools and not-for-profit, law-related or-
ganizations that substantially contribute
Lo professionalism among lawyers.

Kevin Y. Jungattended a five-day meet-
ing of the council on Peaceful Unification
of Koreain Seoul September 3-7. Jung, an
attorney with Seattle’s Miller, Nash,
Wiener, Hager & Carlsen, was recently
appointed to a two-year term as foreign
advisorto South Korean President Young-
Sam Kim’s council on reunification.

Former Washington Supreme Court
Chief Justice Keith Callow will join
American Arbitration Association as an
arbitrator and mediator in civil matters

William E. Pierson, formerly with
Cozen & O"Conner has joined the Seattle
office of Bullivant, Houser, Bailey,
Pendergrass & Hoffman. He will continue
to focus his practice in the areas of large-
property loss subrogation, complex com-
mercial litigation and property coverage
litigation.

Craig Gannett, former senior counsel
to the U.S. Senate Committee on Energy
and Natural Resources, where he worked
on major bills to reform the Endangered

Species Actand the wetland provisions of

the Clean Water Acthas returned to Davis
Wright Tremaine’s Seattle office. He will
focus on government-regulated fields, in-
cluding solid-waste management, tele-
communications, electric utility and natu-
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ral-resource issues and land use.

Shiela F. Osborne has joined the law
offices of Herman, Recor, Kaufman &
Simmerly as an escrow paralegal and will
work with partner Stephen T. Araki in
the area of residential/commercial clos-
ings and business opportunity closings.

Linda A. Wandell, counsel for R.W,
Beck. anational engineering firm based in
Seattle, recently was elected to a two-year
term as cochair of the General Counsels
Forum of the American Consulting Engi-
neers Council.

Seattle attorney James L. Magee. of
Graham & Dunn. was elected a fellow of
the International Society of Barristers on
August 1. The Society, with a member-
ship limited to fewer than 600, honors
attorneys nationwide for their advocacy
skills and professionalism.

Karr Tuttle Campbell shareholder Diana
K. Carey is the tenth Seattle attorney—
and the first woman attorney in the city—
to receive national certification in busi-
ness bankruptey law from the American
Bankruptey Board of Certification.

A mediation and arbitration program
specifically designed for insurance claim
disputes, including environmental claims
required to be mediated under WAC 284-
30-900, is now available in Washington
through Insurance Dispute Resolution, Ltd.
(IDR). The panel includes attorneys R.
Jack Stephenson, Margaret E.
Wetherald, William P. Hight, Frederick
M. Meyers, Frankie Crane and Sidney
R. Snyder, all of Seattle firms.

Roland L. Hjorth has been appointed
as dean of the University of Washington
School of Law through the 1997-1998
academic year. Hjorth has been at the law
school for 30 years; he teaches courses in
tax law. He is a member of the WSBA, the
New York Bar, the U.S. Tax Court, and
the ABA. where he was elected a Fellow
and became a Life Fellow in 1993,

Keith U. Kuder has joined Lane Powell
Spears Lubersky’s Seattle office as a tort
and insurance associate. He will continue
to concentrate his practice in defense liti-
gation.

Michael G. Martin, former assistant
federal public defender for the Western
District of Washington, is now of counsel
to the Liderius Lonergan law [irm of Se-
attle. His practice will continue to focus on
the area of federal criminal defense, spe-
cifically white-collar defense.




KITSAP COUNTY REPORT
by JOAN CASE

On the homefront. the summer dol-
drums setin: everyone dreams of palmier
climes and fewer court dates, especially
those of us whose vacations are but filmy
memories. Meanwhile, the fall crush is
upon us. We can all join the eternal chant
popularized if not immortalized by the
Seattle Mariners—Wait “til next year. But
of course we don’t even have a wildcard
berth to hanker after.

Sanchez. Paulson, Mitchell and Laurie
has a new associate (Renee Davis having
gone on to greener pastures in her home-
town of Seattle). His name is Sydney D.
Vinnedge. However, he has been chris-
tened Sid Vicious by Mike Kirk. appar-
ently in retribution for the moniker,
“Scooter,” aptly applied to the newest
Tolman and Kirk associate.

Also new to Kitsapland are Bridget
Kenefick to Olsenand Olsenin Bainbridge
Island: Rachel Felbeck in John Jackson's
office; Joanne Dantonioin the Crawford.
McGilliard, Peterson and Yelish firm.
Leaving for other venues, Randy Keyes.
Both leaving and coming, and a record
holder in that category. is Patrice Cable,
who has been retiring for the past six
months.

Last, but not least: A special thank-you
1o photographer Steve Landau for his
excellent Law Day pictures, which ap-
peared on pages 60 and 61 of the July Bar
News.

LAWYERS’ CAMPAIGN FOR

HUNGER RELIEF REPORT
by BOB MUSSEHL

Brad Doyle. co-chair or chair of the

Lawyers” Campaign for Hunger Reliel

since its beginnings in 1991, has “retired”
from the board. He is leaving the area to
pursue his interest in philosophy and a

career in teaching. He gave tirelessly to
the campaign for four years. Brad, we owe
you a great deal and wish you well.

The early fall has been a busy time for
the Campaign. We have been considering
a few ideas for major fund-raising events,
reconstituting our board and gearing up
for a renewed effort . Your reporter was
elected chairatthe August meeting, where
we also initiated a handful of new board
members from the legal community. Wel-
come to the board, Jay Rossiter. Vicky
Lai, James Gorham, Adonica-jo Wada
and Steve Parkinson.

Calendar project: With the guidance
and support of Amica International, we
are preparing a four-color, 1996 calendar
designed to be sold within the Washing-
ton legal community. Benefits will go
directly to feed hungry children and fami-
lies. It features the artwork of children
from this area on the theme of worldwide
hunger relief. Lawyers and their firms
will be proud to hang these heartwarming
collections in their offices and give them
to clients as gifts. An insert announcing
the calendars will be in the November Bar
News. but you can order them now by
calling the offices of Bob Mussehl. (206)
622-3000.

Finally. we are proud to announce that
the Superior Court Judges Association
has joined animpressive listof groups that
sponsor and support LCHR. SCIA Presi-
dent Evan E. Sperline commends the
Campaign and says the SCJA is “pleased
to participate.”

For more information on the LCHR,
call (206) 622-3000.

LAW FUND REPORT
by LAUREN MOORE

Congratulations to LAW Fund Board
member Paul Stritmatter and his bride
Mary Elizabeth St. Clair on their wed-
ding at the end of September, and thank
you to Paul and Mary Elizabeth for shar-
ing your special day with LAW Fund.
Gifts in honor of the bride and groom are
still rolling in.
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Thank vou to the law firms and lawyers
who have contributed already to the LAW
Fund 1995 Annual Campaign. Your par-
ticipation this year is particularly impor-
tant due to the devastating attack on fed-
eral funding for the civil legal-service
programs we support: Evergreen Legal
Services, Puget Sound Legal Assistance
Foundation and Spokane Legal Services
Center.

There are many firms that have given
generous annual gifts to LAW Fund every
year since our first campaign in 1992, and
have made their contribution already lor
1995 (as of 8/15/95). We would like to
thank these “early and often™ friends for
their participation: the lawyers at Perkins
Coie; Bogle & Gates; Davis Wright
Tremaine; Preston Gates & Ellis; Davies
Pearson; Foster Pepper Shelfelman; Gor-
donThomas Honeywell Malanca Peterson
& Daheim; Graham & Dunn: Keolker &
Swerk; Reed McClure; Knappe & Knappe
Inc.; Paul N. Luvera & Assoc.;
Mikkelborg, Broz, Wells & Fryer; Mills
Cogan Meyers Swartling; and Stritmatter
Kessler. Your stalwart support is recog-
nized and appreciated.

Many other firms have given to LAW
Fund for the past three years. including
1995. and we would like to thank those
firms for their continued support as well.
They include (as of 8/15/95): Anderson
Hunter; Baumgartner & Henderson; Black
& Yund; Law Office of Ann Forest Burns:
Danielson Harrigan & Tollefson; Dano
Miller Ries: Law Offices of James A.
Degel; Finer & Pugsley; Gordon &
Shogan; Law Offices of Lowell K.
Halverson; Heller Ehrman White &
McAuliffe; Herman Herman & Jolley:
Horenstein & Duggan: Lane Powell Spears
Lubersky: Linn & Schisel; Law Offices of
Jo-Hanna Read: Law Offices of James S.
Rogers: Rush Hannula & Harkins; Shea
Kuffel & Klashke: Sinnit & Sinnit; Laurel
Smith & Associates; Vandeberg Johnson
& Gandara: Weber & Gunn: and Woeppel
Hoover & Kamitomo.

The early support of firms and individu-
als is always appreciated. Now that Octo-
ber is upon us, the busiest time of year for
LAW Fund’s annual campaign is here.
Help us make the 1995 campaign our most
successful ever. The need has never been
greater.

Please send your contribution to LAW
Fund, 1326 Fifth Avenue, Suite 815, Se-
attle, WA 98101.
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OREGON

Thomas P. Harbolt has joined the Port-
land firm of Tonkon., Torp. Galen,
Marmaduke & Booth as an associate. His
practice will focus on general business,
commercial transactions and corporate se-
curities law.

SOUTH KING COUNTY BAR

ASSOCIATION REPORT
by RONALD C. MATTSON

Back in May some time. there was an
election of officers in the South King
County Bar. My recollection of the events
is dimmed by the passage of time and the
fact that I was energetically, enthusiasti-
cally, and guite financially involved in the
heat of the campaign; myself a candidate
for the esteemed office of Secretary. (But
more on that later.)

The current officers (pursuant to the
aforesaid election) of the South King
County Bar Association are president,
Thomas A. Campbell; vice president,
Theresa Ahern: treasurer. Bonnie
Lindstrom: secretary, Hon. Judith Eiler:
past president, Jane Rhode.

Our current Board of Trustees com-
prises (go ahead, look it up; I bet I used
“comprises™ correctly!) the following:
Kenlynn Gallinger, Richard (Dick)
Jackson, Robert (Bob) Kuvara, Paula
Pridgeon, Jennifer Stevens, Hon. Linda
Thompson. Robert (Bob) Thompson,
and David Tracy.

So, you say, what’s this about the hotly
contested race for position of Secretary of
this esteemed organization? Well, I'll tell
you what, "cuz | wuz down there in the
trenches, fightin® it out with none other
than the countenance of King County Dis-
trict Court, Federal Way Division, Judge
Eiler, who has long coveted this position
to write her witticisms regarding our little
association (Did vou catch her at the Fun-
niest Lawyer comedy play-offs? She's a
regular!) Well, so, after I shake every
lawyer’s hand in South King County (I
think I may have even kissed a baby or
two!), and spending . . . geesh, I think,
$0.17. on this claborate campaign, the
Judge wins!
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So, you say, why are we reading what
YOU have to say? Good question. It ap-
pears that, after the aforesaid hard-fought
campaign, the said victor (the Hon. Judge
Eiler) had some commitments that could
not be postponed and asked il I'd “do the
honors.”

Here Tam. I'mlate. I'm sorry. ['ve been
avery busy person this season and [ should
have got this out earlier.

Our “annual™ cruise on Lake Washing-
ton in conjunction with the East King
County Bar Association was really nice:
my wife. Astrida, and I had fun on the
dance floor (was that what they call the
“fantail™?), actingcrazy with virtually any
music we requested. The biggest problem
was the fact that about 90% of the South
End failed to show up. I don’t blame the
EKCBA if they don’t invite us next year
(and rhat’s why T put “annual™ in quotes
above).

The annual SKCBA (and I can use that
acronym with impunity, now that the
KCBA is the KCBA) golf tournament has
been delayed to August 1 1. Of course. by
the time you read this, the winners will be
one month old (or more) news.

Ournextmeetingis September21, 1995,
at Anthony’s Home Port in Des Moines.
On our schedule are the “new”™ Supreme
court justices: Philip Talmadge. Gerry
Alexander. and Roselle Pekelis.

And now. Judy (Ooops! I'm sorry!)
Judge Eiler, are you ready to re-assume
the reigns of “secretary™?

SPOKANE COUNTY

John A. Riherd is a new partner in the
Spokane office of Perkins Coie. Formerly
with Medical Service Corporation of East-
ern Washington, he brings experience in
the area of healthcare law.

Todd Reuter has become associated
with the Spokane office of Preston Gates
& Ellis. He formerly was associated with
the Spokane firm of Stamper, Sherman,
Stocker & Smith.

Hollie J. Westley. formerly with Lay-
man. Loft & White, has become an asso-
ciate with Chase, Hayes, & Kalmon. Her
practice involves corporate and business
law and healtheare litigation,

Gonzaga University School of Law was
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recently awarded a three-year, $240,140
grant from the U.S. Department of
Education’s Fund for the Improvement of
Postsecondary Education to fund a project
designed to increase skill training in law
schools nationwide. The school plans to
develop curricula, produce teaching mate-
rials and teach prototype classes for skill
labs in conjunction with eight traditional
law school courses.

George Marlton became the new Dis-
trict | Spokane County Commissioner in
June, A WSBA member since 1972,
Marlton was a public defender for 19
years and has been in private practice
since 1992 and performed as a part-time
pro tem judge in the Spokane County
District Court.

WASHINGTON WOMEN
LAWYERS STATE BOARD

REPORT
by TIFFANIE KILMER

Chief Justice Barbara Durham at-
tended the August WWL board meeting to
discuss SSIR 8210 and to ask for WWL’s
support of the resolution. The State Board
has also approved its nominations slate for
the 1995-1996 board year, to include:
Colleen Kinerk, president; Susan E.
Keers, president-elect; Joanna C. Allen,
I'stvice president special projects: Sandra
Meadowecroft, 2nd vice president special
projects; Myrna Contreras-Trejo, vice
president minority laison cast: Millicent
Newhouse, vice president minority liai-
son west; Suzanne Thomas, [stvice presi-
dent gender & justice: Linda Walton, 2nd
vice president gender & justice: Mary
Gallagher Dilley. Ist vice president lead-
ershipdevelopment: Joyce Shui. 2nd vice
president leadership development:
Carmen Delgado, vice president mem-
bership: Patricia Kaiser, vice president
public relations/history project: Janet
Jacobson, secretary: Jeanne M. Clavere,
treasurer: Melisa Evangelos, newsletter
editor.

The WWL Annual Dinner will be held
on Tuesday, October 10, at the Stouffer-
Madison Hotel in Seattle. For more infor-
mation, please contuct Tiffanie Kilmer,
executive director, at (206) 622-5585.




IN MEMORIAM

Philip Burton

Seattle lawyer Philip Burton, 79, died July 29, 1995. A native of
Topeka, Kansas, Burton worked on the initial filing of the landmark
1954 Brown v. Topeka Board of Education case while attending
Washburn University Law School. He moved to Seattle in 1948 and
practiced law there until his retirement in 1990, In 1963 he helped
lead the city's first desegregation effort in the Seattle School
District. He was influential in obtaining passage of the state’s 1967
Fair Housing Act. He was a former president of the Seattle chapter
of the National Association for the Advancement of Colored
People, and was described by Seattle Mayor Norm Rice as one who
“dedicated his life to the fight for equality and opportunities for all
people. He was a tireless champion for civil rights and he was an
eloquent spokesman for those whose voices are often not heard—
the disadvantaged.” Survivors include his wife.

Charles Elicker

Former Washington state senator Charles Elicker, 69, died Au-
gust 12, 1995, in Bremerton. A native of Pittsburgh, Pennsylvania,
Elicker graduated from the University of Washington in 1944 and
its law school in 1949. He took a graduate degree from the
University of Michigan.

The Poulsboresident, described by The Seattle Post-Intelligencer
as a “witty Teddy Roosevelt look-alike,” was elected to the state
house of representatives in 1966 and the senate in 1968. He retired
in 1972, In 1970 he ran against incumbent U.S. Senator Henry
Jackson to {ly the flag for the Republican party. Jackson won with
83 percent of the vote, a victory so certain Elicker announced he was
holding a defeat party on election night.

Lt. Governor Joel Pritchard called Elicker “a wonderful citizen.”
Of his former high school classmate. Pritchard remarked. “he was
bright and creative. a fine state senator.”

Survivors include his wife, two sons and three daughters.
Warren Shattuck

Former University of Washington law professor, Warren Shattuck,
86. died June 27, 1995, in San Francisco. He retired from Hastings
College of Law in San Francisco in May 1995 after 60 years of
teaching.

Shattuck graduated from the University of Washington School of
Law in 1934 after serving as Law Review president. He was a
Sterling Fellow at Yale Law School and obtained his doctorate at
Yale in 1936. Throughout his carcer he was active not only in
teaching but also in critical writing and in consulting with members
of the practicing bar. He was an expert in commercial transactions
and. although a Washington lawyer, was for many years the author
of the contract questions on the California Bar Exam. He was also
an acknowledged authority on the interface between Japanese-
American commercial law and taught seminars on that subject in
Japan.

Hastings Dean Mary K. Kane described Shattuck as “the quint-
essential teacher and mentor whose seemingly gruff exterior belied
his deep concern for his students. They not only learned the law of
contracts from him, but were taught by his example how to be
ethical lawyers and compassionate human beings.” Shattuck was
also profiled by a former student, Russell Austin, Jr.. in the May
1993 issue of the Washington State Bar News.

Shattuck’s survivors include three children and four grandchil-
dren.

SEED anp BERRY

is pleased to announce that
David D. McMasters
has become a partner in the firm.

Seed and Berry specializes in intellectual property
law, providing comprehensive legal assistance in
the areas of patents, trademarks, copyrights,
unfair competition, computer law,
biotechnology law, and intellectual property
licensing and litigation.

PARTNERS

DAVID D. MCMASTERS
PAUL T. MEIKLEJOHN
MAURICE ], PIRIO
GEORGE €. RONDEALU, JR
RICHARD W. SEED
RICHARD G. SHARKEY

ROBERT ]J. BAYNHAM
EDWARD W. BULCHIS
DAVID V. CARLSON
DAVID H. DEITS
WILLIAM O. FERRON; JR.
KARL R. HERMANNS
DAVID J. MAKI

OF COUNSEL
RAMSEY M. AL-SALAM

ASSOCIATES

HARRY K. AHN

N. THANE BAUZ
ELLEN M. BIERMAN
KEVIN J. CANNING
CHRISTOPHER ]. DALEY-WATSON
MICHAEL ]. DONOHUE
CLARET. HARTNETT
ROBERT IANNUCCI
CRAIG S: JEPSON

ANN T. KADLECEK
MICHAEL L. KIKLIS
JOSHUA KING

JANAKI KOMANDURI
STEVEN D. LAWRENZ
LORRAINE LINFORD
PATRICK MCBRIDE
LAWRENCE W. NELSON
CAROL NOTTENBURG
PAUL T. PARKER
BRYAN SANTARELLI
JOHN €. STEWART
CASEY T. TEGREENE
ROBERT G, WOOLSTON

6300 COLUMBIA CENTER
701 FIFTH AVENUE
SEATTLE, WASHINGTOINN 98104
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THE LAW OFFICES O

Gary N. Gosanko, Inc. P.S

Bruce E. WIENER

has become a shareholder with the firm

/
(206) 467.9141

805 164¢h Street SE

ParkLane Executive Ctr.
Suite 101 31620 232d Ave. §, #300
WIEI Creek, WA 98037 Federal Way, WA
(206) 745.3444

b Yy A &7 {][ J
(206) 839.1529

The firm continues to expand its
plaintitf’s personal injury practice

TAKES GREAT PLEASURE IN ANNOUNCING THAT

Jack Young

ADVERTISING DIRECTOR
of the
Washington State Bar Association

is pleased to announce that

The Washington Sté—li-ﬁ‘ Bm MNews
500 Westin Buil
ZDDI Sixtl eniu

>, WA 98121.2599
{ZD{?) 7? 7-8203 (phone)
(206) 727-8320 (fax)

+
e}

is offering Announcements such as this

For more information, please contact

Jack Young
(206) 727-8260

The law offices of

The firm will

a W A9

62

917 South Third St
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PAUL N. LUVERA
are pleased to announce

JOEL D. CUNNINGHAM

(formesly of Willioms, Kastrer & Gibbs)
is joining the firm
The new firm name is
LUVERA, BARNETT,
BRINDLEY, BENINGER & CUNNINGHAM

ocate its offices at
6700 Columbia Center

. Ay

fZDO] 467 f‘m_.rf_,l

Offices are also maintained in Mount Vernon at

(360) 336.6561




©

CLASSIFIED
ADVERTISING
INFORMATION

Professional: WSBA mem-
bers only. $40/inch. Billed at
publication.

Classified: Members—3$25
for 25 words, each add’1 25¢.
Nonmembers—3$35 for 25
words, each add’l 75¢. Box
number service—add’l §7.

Advance payment required.
Note: 1) Positions avail-
able are automatically posted
on a 24-hour jobline [(206)
727-8261] and in placement
binders al the WSBA offices
for immediate consideration
by prospective applicants.
2) State and federal
law allow minimum, but pro-
hibit maximum—e.g., no
ranges—qualifying experi-
ence.

Deadline: Copy received—

not postmarked—>by Ist of

each month for issue follow-
ing. No cancellations after
deadline.

Submit double-spaced,
typed copy on plain paper (no
phone orders) to Bar News
Classifieds. 500 Westin
Building, 2001 Sixth Avenue,
Seattle, WA 98121-2599.

Mary Jane Ferguson

Appellate Legal Services
Research, Writing & Argument
(206) 525-7268

Environmental
Contamination
Insurance

Frank Conklin is available for
referral, consultation or
association on coverage and
bad faith litigation.

P.O. Box 641
Spokane, WA 99210-0641

(509) 747 6877

Appellate
Analysis
and
Argument

Since 1963

Bill Bishin

(206) 682-1584

PROFESSIONAL

Labor and Employment
Law

William B. Knowles is available for
consultation, referral and
association in cases involving
employment discrimination,
wrongful termination, wage claims,
unemployment compensation and
federal employee EEOC or Merit
System Protection Board appeals.

(206) 441-7816

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for referral of

1) plaintiffs’ claims of dental
malpractice, and

2) representation of healthcare
providers in disciplinary matters.

(206) 451-1202, Bellevue

Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal-injury lawsuits.

(206) 624-5000

Malaysia

Dan Wershow is available for
consultation, association
or referral in Malaysian
legal matters.
Fulbright scholar, 1990.

(206) 223-5500

Lawyer Ethics & Discipline
Former WSBA Chief
Disciplinary Counsel

Leland G. Ripley
Ste. 3620, 1000 2nd Avenue
Seattle, WA 98104-1004
(206) 223-2082
fax (206) 382-1105

announces his availability for
consultation, association or
representation regarding lawyer
ethics issues, defense of
disciplinary grievances, as well as
consultation, association, or expert
testimony regarding claims for
lawyer malpractice.
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Life-sustaining Medical White-collar

Referrals or Treatment Malpractice
Consultations Invited: Attorneys
Terry J. Barnett welcomes Accountants

1. Military personnel matters—pay,
orders, discharges, in-service
status, post discharges.

2. Federal employee personnel
matters. Related boards and
commissions to (1) & (2) above.

3. Federal boards and commis-
sions—not including patent, tax,
commerce or communications.

4. U.S. Claims Court, Washington,
D.C., U.S. District Court litigation.

consultation, association and Financial Institutions & Lenders
referral in matters concerning use Insurers
of life-sustaining medical treatment. Realtors
Securities Brokers
Rumbaugh, Rideout & Barnett
P.O. Box 1156
Tacoma, WA 98401
(206) 756-0333

Mark Alan Johnson
6850 Columbia Seafirst Center
701 Fifth Avenue
Seattle, WA 98104-7016
(206) 386-5566
fax (206) 682-0675

J. Byron Holcomb, Esq.
P.O. Box 10069
Bainbridge Island, WA 98110
Telephone (206) 842-8429
24 hours

Professional Malpractice

Joseph J. Ganz
is available for consultation,
association or referral of
substantial claims of
professional malpractice.

11033 N.E. 24th, #200
Bellevue, Washington 98004
Phone: (206) 451-1202

Vehicle
Crash-Worthiness

Paul W. Whelan
of the law firm
Schroeter, Goldmark &
Bender, P.S.
is available for association or
referral in cases related to motor
vehicle crash-worthiness,
including cases involving
fuel-system integrity, such as

Chevrolet C/K series pickup trucks.

810 Third Avenue, Suite 500
Seattle, WA 98104
(206) 622-8000

toll-free (800) 247-2157

announces his availability for
consultation, association or
referral of substantial claims of
white-collar malpractice.

Calif/Wa Dual-licensed

Michael A. Aronoff
Foshaug, McGoran,
Sawyer & Aronoff, P.S.

Available for referrals, consultation
or association on California matters.
Heavy family law background.
20 years’ experience in California.

(206) 874-0189
fax (206) 874-8005

Legal Malpractice

Roger K. Anderson,
former legal malpractice
insurance defense attorney
with Lee, Smart, Cook, Martin
and Patterson, P.S.,
announces his availability for
association, consultation or
referral of substantial plaintiff's
claims of legal malpractice.

11033 N.E. 24th
Suite 200
Bellevue, Washington 98004
(206) 451-1202
fax (206) 454-4289

Appellate Consultant

Heather Houston
Offering an appellate perspective
on every phase of your case.
Twelve years' experience
evaluating, briefing, and arguing
appeals. Former law clerk to
Justice Robert F. Utter.

Gibbs Houston Pauw
1111 Third Avenue #1210
Seattle, WA 98101
(206) 682-1080

Appeals

Douglass A. North announces
his availability for referral,
consultation or association on
appellate arguments and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271
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Environmental Insurance

Timothy P. Cronin is available
for consultation, association or
referral on environmental contami-
nation insurance coverage litigation.

Mullin, Cronin & Blair, P.S.

115 N. Washington

Spokane, WA 99201
(509) 455-7999

Fax: (509) 455-8327

References upon Request

Cross-border Trial Lawyer

B.C./WA dual-licensed

Gregory L. Samuels
(800) 222-6332

Alternate Dispute Resolution

Ted Clelland, Professional Neutral
Mediation/ Arbitration/Facilitation
Other forms of dispute resolution
and program design.
17 years of ADR experience
and certifications.

(206) 933-7902
(800) 474-7902
Fax (206) 933-6914

Industrial Appeals Judge with the

Appeals, announces his availability

WISHA
J. Scott Timmons, former
Board of Industrial Insurance
for referrals, consultation and
association on matters related to
the Washington Industrial Safety
and Health Act.
(360) 438-0491
4706 Lacey Bivd. S.E.

P.O. Box 5133
Lacey, Washington 98503

Admitted B.C./WA/NY Bars
Ken H. Finkelstein

Vancouver, B.C., based lawyer
available for consultation on British
Columbia matters. Strong corpo-
rate, commercial, immigration

background.
Tel: (604) 874-3070
Fax: (604) 874-3095

Labor and Industries

J. Scott Timmons, former
Industrial Appeals Judge with the
Board of Industrial Insurance
Appeals, announces his availability
for referrals, consultation and
association on matters related to
Industrial Insurance Tax
Assessments and Provider Audits.

(360) 438-0491
4706 Lacey Blvd. S.E.

P.O. Box 5133
Lacey, Washington 98503

Medical Negligence &
Product Liability

Chemnick, Moen & Greenstreet
is available for referral

or association in plaintiff's
medical negligence and
product liability claims.

The firm’s staff includes a nurse-
attorney and a nurse-paralegal.
Patricia K. Greenstreet and Eugene
M. Moen are past chairpersons of
WSTLA's Medical Negligence
Section. Paul W. Chemnick
organized WSTLA’s Product
Liability Section and served as its
first chairperson.

Chemnick, Moen &
Greenstreet
450 Market Place Two
2001 Western Avenue
Seattle, WA 98121
(206) 443-8600

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

Insurance
Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co., is
available for consultation, associa-
tion or referral in matters involving
all types of insurance coverage,

as well as arbitration and mediation
in civil, tort and contract litigation.

506 Second Ave., Suite 1825

Seattle, WA 98104
(206) 467-7075

fax (206) 622-3965

Adoption

J. Eric Gustafson — Member
of American Academy of Adoption
Attorneys. Have a birth mother
client who is seriously considering
adoptive placement? | have an
adoptive family for her. Let’s talk.
1-800-238-KIDS
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Construction Law
Arbitration — Mediation

Sherman L. Knight is both an
attorney and a licensed architect
with years of hands-on experience
as a builder/developer.

Mr. Knight is available to
arbitrate/mediate all phases of
design and construction disputes
including contract interpretation,
real estate, business formation
and dissolution, site disputes,
collection and bond claims.

Robertson, Phillips & Knight
1000 Plaza Center
10900 N.E. Eighth Street
Bellevue, WA 98004
(206) 455-2345

Police Misconduct

Theodore Spearman, who has
20 years’ experience in governmen-
tal torts and related constitutional
litigation under Title 42 § 1983, is
available for consultation, referral or
association.

Theodore Spearman, P.C.
755 Winslow Way East
Suite 208
Bainbridge Island, WA 98110
(206) 842-0566
(206) 842-6639 fax

Referrals, Associations
and Consultations in

Immigration Law Matters

Robert H. Gibbs
(17 years' experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
(206) 682-1080
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DSHS Liability

Sexual Abuse Claims

Mick Seidl, counsel for plaintiffs in
Babcock v. State, 116 Wash. 2d
596 (1991), is available for consul-
tation or referrals in sex abuse
cases, including negligence claims
against DSHS and foster homes.

Seidl & Rizzo
1880 Benj. Franklin Plaza
1 S.W. Columbia
Portland, OR 97258
(503) 229-1819
(503) 226-2801 (fax)

State & Local Tax

Frank Dinces is available for
consultation and referral on any
aspect (planning, audits, litigation or
lobbying) of state and local taxation.
With over 10 years of focused
experience, Mr. Dinces seeks to
represent clients being audited,
engaging in major transactions,
pursuing legislation, challenging tax
assessments or seeking
tax refunds.

The Dinces Law Firm
Suite 800
500 - 108th Ave. N.E.
Bellevue, Washington 98004
(206) 637-2827

FOR SALE/WANTED

William S. Hein & Co. Inc., World’s
largest law book dealer. Extensive collec-
tion of Washington Reports & Appellate
Reports, WA Digest 2nd, WA Reports Ist
& 2nd, WA Law Reporter and periodi-
cals. Call (800) 4WM-HEIN, or fax (716)
883-5595.

October 1995

Gone CD law. For sale. Current set of
RCWs and Wash. Report. Vols. 290-886
(1956-1995). (206) 619-6161.

Complete and current set of RCW
Annotated — $1.200. (360) 264-4183.

SPACE AVAILABLE/WANTED

Sweeping, unobstructed view of
Olympics and Elliott Bay (First Interstate
Building, 41st Floor) — Elegant law of-
fice near courthouse. Reasonable rates
include receptionist, basic messenger ser-
vice, mail delivery, fax, two conference
rooms, law library. fully-equippedkitchen.
For more information, please call
AnnaMarie at (206) 624-9400.

Downtown Seattle office-sharing —
$150 per month. Also full-time offices
available on 32nd floor, 1001 Fourth Av-
enue Plaza. Close to courts. Furnished/
unfurnished suites, short-/long-term lease.
Receptionist, legal word processing, tele-
phone answering, fax. law library. legal
messenger and other services. Contact
Phyllis Huber, (206) 624-9188.

Office-sharing: share new office spuce
with av-rated law firm in Two Union
Square in Seattle. Access to law library.
conference rooms and other facilities.
Support services of paralegals, word pro-
cessing and general office services avail-
able. Competitive rates. Call Arlene (206)
654-2422,

Tacoma professional office spaces
available for sublease or office sharing
with private secretarial stations. Located
at 74th and Lakewood Drive West. Re-
ception area, conference room, kitchen,
photocopiers and messenger service avail-
able. Price negotiable. Contact Christine
Ford at (206) 472-9747.

One to two offices with secretarial sta-
tions available in downtown Seattle. Pro-
gressive, small firm. Overflow, referral,
contract work potential. Amenities. $850
office; secretarial station add’l. Call Judy
at (206) 624-9392.

Office-sharing with law firm on main
streetin Edmonds. three blocks fromferry.
starting at $500/mo. Call (206) 771-1240.

POSITION AVAILABLE

Reply to Bar News Box numbers in this

form: Bar News Box #___, WSBA, 500




Westin Bldg., 2001 Sixth Ave., Seattle,
WA 98121-2599. Improperly addressed
replies may cause delavs in delivery to
VOur party.

Attorney jobs: Indispensable monthly
Jjob-hunting bulletin listing 500-600 cur-
rent jobs (government. private sector, pub-
licinterest). RFPsand legal-search oppor-
tunities for attorneys at all levels of expe-
rience in Washington, DC, nationwide
and abroad. Order the National and Fed-
eral Legal Employment Report from Fed-
eral Reports, 1010 Vermont Avenue N.W |
#408-WB, Washington, DC 20005. $39-
three months: $69-six months. (800) 296-
9611. Visa/MC.

Spokane, Washington, intellectual
property law firm of eight attorneys and
two patent agents has excellent opportu-
nities for highly motivated associates hav-
ing strong electrical or mechanical engi-
neering backgrounds and two or more
years of patent law practice experience.
The position involves all phases of intel-
lectual property with emphasis on patent
application preparation and prosecution.
Significant client contact and responsibil-
ity is provided. Position is expected o
lead to partnership. The firm has adiverse
and well-published client base represent-
ing small to prominent multinational com-
panies. The firmenjoys continuing growth
and a very bright future in a beautiful part
of the country. Spokane is noted for its
outstanding quality of life and wide range
of outdoor activities. In the Spokane com-
munity. delayed traffic and freeways are
not a problem. Rural living is stll avail-
able. We enjoy the best of both worlds —
(1) a stimulating and first-rate law prac-
tice, and (2) a first-class lifestyle without
the hassles of larger cities and long com-
mutes. Excellent salary and benefits. Re-
ply in confidence to Randy A. Gregory,
Wells, St. John, Roberts, Gregory &
Matkin P.S.. W. 601 Main. Suite 815,
Spokane, WA 99201,

Riddell, Williams, Bullitt &
Walkinshaw—tax attorney position:
Riddell. Williams. Bullitt & Walkinshaw
seeks a tax attorney with a minimum of
four years of experience in private tax
practice. Substantive experience in cor-
porate and partnership tax is essential.
Experience with international tax and
employee benefits is highly desired. Ex-
cellent academic credentials and refer-
ences also required. Send cover letter,

resumé and transcriptto Natalie Stephens,
1001 Fourth Avenue Plaza, Suite 4400,
Seattle, WA 98154, EEO employer; mi-
nority applicants encouraged (o apply.

Immigration attorney — established
business and international law firm on
fast- growing Eastside has immediate op-
portunity to expand practice of experi-
enced immigration attorney with existing
client base interested in relocating to of-
ficesin modern low-rise office park. Please
contact]. Kirin at Law Firm, P.O. Box 86,
Redmond, WA 98073.

Ater Wynne Hewitt Dodson & Skerritt
seeks experienced attorneys, or a group of
attorneys, who have established business,
land use and/or real estate practices, to
complement environmental and litigation
expertise in the firm’s Seattle office. Ap-
plicants must have at least five years’
experience and existing client base, as
well as excellent credentials, references
and interpersonal skills. Send resumé in
confidence to Hiring Partner, 5450 Two
Union Square, 601 Union Street. Seattle
WA 98101-2327.

Labor attorney. Firm with labor law
practice involving representation of pub-
lic-sector labor unions, especially police
unions. is seeking associate. Labor law
experience or extensive trial experience
required. Interested applicants should send
a resumé to: Hiring Partner, Cline &
Emmal, 444 N.E. Ravenna Blvd., Suite
401, Seattle, WA 98115.

Anderson Hunter Law Firm position
—associate attorney sought for employee
benefits, tax, estate planning, and general
business practice position. A minimum of
two years of related experience required
along with excellent references and re-
search and writing skills. Applicants must
be hard-working. willing to assume re-
sponsibility, team players and must pos-
sessstrong clientrelation skills and alarge
measure of common sense. Please send
resumé, letter describing your practice
experience and interestand a short writing
sample. in confidence, to G. Paul Carpen-
ter at PO Box 5397, Everett, WA 98206.

Labor law/employment attorney —
Downtown Seattle defense firm seeks an
attorney with a minimum of three years’
experience in labor and employment law
forarapidly developing employment prac-
tice. Exceptional ground floor opportu-
nity for qualified attorney with excellent
academic qualifications, analytical abil-
ity and writing skills. Practice may in-
volve overflow of firm’s personal-injury
defense work. Familiarity with such mat-
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ters helpful but not essential. Respond to
Hiring Committee, Bar News Box 466.

Business law attorney: Landerholm,
Memovich, Lansverk & Whitesides, P.S.,
a 23-attorney law firm in Vancouver,
Washington, seeks an experienced busi-
ness/corporate law attorney for an associ-
ate position in the firm’s fast-growing
business practice. Applicants must have a
minimum of four vears of experience in
the areas of general corporate and busi-
ness matters, with emphasis on business
organizations (corporation and partner-
ship), business transactions, and commer-
cial matters. Musthave demonstrated abil-
ity to manage rapid practice growth in a
thriving business praclice, possess asupe-
rior academic background and excellent
writing skills. Please send resumé, law
school transcriptand ashort writing sample
to: Administrator, P.O. Box 1086, Van-
couver, WA 98666.

Plaintiffs P.I. attorney with overload
seeks experienced (preferably defense)
P.L. litigator for contract work. Reply in
confidence to Bur News Box 467.

Small, aggressive and successful
Olympia firm with practice limited to
family law is seeking an associate with a
minimum of one year’s litigation experi-
ence. Please send resumé, law school tran-
script and a short writing sample. Please
send reply to Bar News Box 457,

Experienced business lawyer with
some existing client base to join firm with
active business practice. Send resumé and
description of practice in confidence to
Vandeberg Johnson & Gandara, ¢/o Daniel
Gandara, 3200 Seafirst Columbia Center,
701 Fifth Ave., Seattle, WA 98104.

Small Clarkston, Washington. law
firm seeking experienced Social Security
disability paralegal/legal secretary. Must
be able to work independently with mini-
mal supervision. Must be experienced in
all aspects of representation, including
client interviews, strategy development
and hearing presentation. Salary DOE.
Send resumé and sample of best written
work to: P.O. Box 408, Clarkston, WA
99403.

We seek an experienced attorney to
assist in our thriving business and estate
planning practice. Applicants must have
aminimum of three years” experience in
the areas of general corporate and busi-
ness matters with an emphasis on busi-
ness organizations (corporation and part-
nership), business transactions. and es-
tate planning for business owners. Knowl-
edge and experience of income and estate
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taxation is required (LL.M or equivalent
experience). The candidate must be a
member of the Oregon State Bar, have the
ability to manage a busy practice, and
possess excellent analytic, drafting and
interpersonal skills. A transportable prac-
tice is not required. We are a ten-attorney
av firm in Eugene, Oregon, with a diverse
business practice that includes service as
general counsel to a number of Oregon’s
largest privately held companies. We of-
fer excellent salary and benefits, includ-
ing incentive compensation. This is an
outstanding opportunity in one of the
country’s most livable communities.
Please send resumé and a letter describing
your practice experience and interests in
confidence to Administrator, Arnold
Gallagher Saydack Percell & Roberts,
P.C.,P.O. Box 1758, Eugene, OR 97440-
1758.

Established Clark County firm seeks
person for entry level commercial litiga-
tionassociate position. The applicant must
have strong verbal, research, and writing
skills and an excellent academic record.
Trial experience desirable. but not neces-
sary. The position will emphasize a fast-
paced debtor/creditor, bankruptcy. andreal
estate litigation practice in Oregon and
Washington. Applicants should send a
resumé, writing sample, and references
to: Administrator, P.O. Box 1086, Van-
couver, WA 98666. All responses shall
remain confidential.

Established Clark County firm sceks
person forentry level associate position in
the Social Security/worker’s compensa-
tion practice area. The applicant must
have strong verbal, research, and writing
skills and an excellent academic record.
Trial experience desirable, but not neces-
sary. Applicants should send a resumé,
writing sample, and references to: Ad-
ministrator, P.O. Box 1086, Vancouver,
WA 98666. All responses shall remain
confidential.

U of W School of Law — Career ser-

vices assistant is sought by University of

Washington School of Law. This person
will be in charge of career services for law
students interested in pursuing careers in
taxation, including the School of Law’s
LL.M (in Taxation) and other specialized
law programs. Position will include mar-
keting such programs by making prospec-
tive employers familiar with them. devel-
oping interviewing opportunities for stu-
dents and counseling with students con-
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cerning employment possibilities in such
fields. Applicants should have experience
in carcer counseling or related area. Also,
experience in, or familiarity with, law
practice or the field of taxation or other

specialized fields may be an advantage. If

candidate is qualified, teaching in the
Graduate Tax Program or other law posi-
tion as part-time faculty member may be
a possibility. Please send cover letter and
resumé to Sandra Madrid, Ph.D, Assistant
Dean, University of Washington School
of Law, 1100 N.E. Campus Parkway, Se-
attle, WA 98105-6617. AA/EOE.

WILL SEARCH

John Edward Carr: Seeking any wills
or codicils of John Edward Carr dated
after 10/30/90. Call Phillip L. Thom, (206)
623-9900.

Phyllis M. McKenna of Seattle or
Montesano, Washington: Anyone having
knowledge of any will of Phyllis M,
McKenna, who died January 11, 1995,
please contact attorney Carl I. Carlson,
(206) 340-4600.

Willie Lee Dockett, Sr.: Anyone hav-
ing knowledge or possession of an origi-
nal will of Willie Lee Dockett, Sr., please
contact James E. Reed at (509) 466-1365.

Gerald F. Mason: Died 3-26-87;
Madge E. Mason: Died [2-10-1991. Any-
one with any knowledge of a joint will
between the deceased please contact at-
torney Ann Brice, (503) 252-5161.

SERVICES

Urology forensic consultant: Experi-
enced. boards. professor. M.D.. J.D.. plain-
aff or defense (314) 361-7780.

Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and share
the fee. OTLA member; references avail-
able. Zach Zabinsky, (503) 223-8517.

Forensic document examiner. Trained
by Secret Service/U.S, Postal Crime Lab
examiners. Court-qualified. Currently the
examiner for the Eugene Police Depart-
ment. Only civil cases accepted. Jim Green,
(503) 485-0832.

October 1995

Board-certified emergency physician
licensed in Oregon, Washington. Avail-
able for malpractice chart review/expert
witness. Competitive rates, residence in
Oregon. Contactin confidence: (503)598-
YT

Contract attorney: construction.
Former editor with national AIA docu-
ments programnow available forresearch,
writing and trial preparation. Member,
Washington State Bar Association. Jo-
seph AL Dundin, (206) 789-3247.

Secure file storage: store inactive files
near your office but out of sight. Shurgard
Storage Centers offers individual store-
rooms from $40 month. Fifty Puget Sound
locations. Open everyday. First month
free for WSBA members. For informa-
tion, (800) 786-7390.

Contract Attorney available for legal
research, writing and trial preparation.
Admitted to Washington Bar in 1981,
clerked in King County Superior Court
and United States Bankruptcy Court. Wide
experience in legal writing: motions,
pleadings, CLE materials, legal deskbook
updating. Elizabeth Dash Bottman, 6031
- 50th N.E.. Seattle. WA 98115, (206)
526-5777.

Judicial-campaign consultant. Liz
Anderson. Experienced in judicial elec-
tions, district, superior, appellate courts.
References available. (206) 328-2598.

Locate Anyone. Defendants, witnesses,
debtors, heirs. No charge if not found. Flat
fee: $195. Nationwide computer search
and a full-scale investigation. Manhunt
Investigations. (800) 335-HUNT.

MISCELLANEOUS

Orcas Island real estate: Buyers’
agency, access to local MLS, professional
service. satisfied customers—call Martin
C. ZieratJohn L. Scott Real Estate, (800)
553-5786.

Outstanding apple orchard and luxury
home, Prosser. WA. Full-time foreman
available. Asking $675.000, or 2.5X re-
cent average income. Prudential MS Re-
altors, (206) 453-9100. Grant Morris.

Interested in buying or selling real
estate? Let me put my experience as a
residential agent to work for you. Jayne
Meier, member WSBA. Windermere Real
Estate/Shoreline (206) 546-5731 or (206)
626-4345.




WASHINGTON ADMINISTRATIVE CODE
1995 Edition

$366.86

The 1995 edition of the WAC
contains all permanent rules filed |
as of January 1, 1995. The twelve|
bound volumes contain over
40,000 sections filed by 176 state |
rule-making agencies. Many of
these rules have the force of law,
and regulate business and
industrial activities throughout the;

state. Only $340 + 7.9% tax.

o

1995 Register Updates

$188.83

Keep your WAC cumrent throughout
the year with the Washingfon State
Register. Two issues per month for

only $175 + 7.9% tax per year. Your
WSR subscription runs from January
through December of each year.

Send a check along with your name & address to:

Office of the Code Reviser
Subscriptions

PO Box 40552

Olympia, WA 98504-0552

NOTE: Payment is required before shipment. Please include street address (and PO Box if applicable).
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