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Before you purchase
a CD-ROM publication
of Washington law, remember
things aren’t always what they seem.

At first glance, another CD ROM publication might seem

like an acceplable choice for your legal research needs. But before
you're taken in, CD Law invites you to take a closer ook, What you

find may surprise you.

For example, the competition charges $1,200 more than CD
Law for their product. Yet we offer six more data bases and other
valuable benefils.

Like search software that is more powerful yet much easier to
use, A ranking feature that brings the most relevant documents to
your immediate attention. A table of contents method of access
much like that found in books. And the ability to restrict your key
word search to a particular title or chapter

Here's more revealing news. When it comes to extra charges,

we have nothing to hide. You're entitled to both hardware and soft-

ware installation, our online service and on-site training Dy an
expert in computer-assisted research — all free. Additional

@

1Y LAWY

Washington databases are included
7 free of charge, as we publish them.
CD Law will also save you over $400 per
year on subscription Updates. These prices are
“locked in" to protect you from future increases. And, unlike the
competition, the discs are yours to keep regardless of whether you
continue your subscription

Whal's more, we can help solve hardware and network prob-
lems and are always close al hand should you have questions or
need help on-site. (Try getting this kind of commitment from a
company that's 2,000 miles away.)

Want an even closer look? Call us at (206) 623-1688. We'll
give you a FREE 30-day trial complete with on-site training and
a CD ROM drive o use al no extra charge

Call today. With CD Law. the only surprises you'll have will be
pleasant ones.

CD LAW




For

PROFESSIONAL LIABILITY
Call

HALL-CONWAY-JACKSON, INC.

FORMERLY QUINAN-PICKERING, INC.

Serving Washington Attorneys Since 1960

“A” Rated

Premium Savings

Prompt Service

Limits From $100,000/$300,000 Up to $10,000,000

Carrier Known for Excellent Claims Service (24 hr response)
Special Low Rates for Defense Practices

Can quote from other company’s applications
(Note: not renewal applications)

Special Premium Finance Program
Please telephone now for your application and specimen policy

CALL US FOR YOUR COURT BONDS, TOO!
EASY PROCESSING - QUICK TURNAROUND TIME

Ask for Pat Stewart

HALL-CONWAY-JACKSON, INC.

9725 - 3rd NE, Suite #401
P.O. Box 75978
Seattle, Washington 98125
(206) 527-2444
Toll free: 1-800-877-8024
Fax: (206) 525-1316
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The Indy 500,000.

Every night, over five hundred thousand pounds
of packages race through our brand new Indianapolis
hub, the central facility
for Express Mail?

The action begins
after midnight, when
dozens of Postal Service
jets converge on our
central facility, bearing
packages from across the country. Their cargo is
swiftly removed, sorted, and reloaded; by 3 a.m., the
last jet has sped off into the night.

Short hours later, the overnight race has run its
course and the Express Mail packages reach their final
destinations. Tracked, traced and guaranteed

If you'd like to see how fast Express Mail can
move, you don't have to go to Indianapolis.
Call 1800 THE-USPS ext. 480
for a free Express Mail
Starter Kit. From just $9.95,
it should be just your speed.

When you want it
overnight, guaranteed, we
deliver for you.

UNITED STATES
B POSTAL SERVICE.

We Deliver For You.

1993 U S, Pistal Service
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Readers are invited to submit letters of
reasonable length to the editor. They
should be typed on letterhead and signed.
The editor reserves the right to select
excerpts for publication or edit them as
may be appropriate.

No, 1 haven’t moved to Hawaii
for six months, or at all . ..
Editor:

Your January issue contained an ar-
ticle by aleffrey Jones (obviously a pseud-
onym),describing an arrangement he had
achieved in his practice which allowed
him to spend six months in Hawaii and
six months at home minding the office.
Because I typically don’t get around to
reading the Bar News until it has occu-
pied a space on my desk for at least a few
weeks, I was not yet aware of the article
when I started getting calls from friends
in the Bar to see if I was back from
Hawaii.

The first call I got was from the Roach
brothers. who practice law together in
Pasco. They were calling to make sure 1
was not the author of the article, as they
couldn’t tolerate the thought of my bask-
ing in the sun while they were slaving
away in the Tri-Cities. This call was
followed by innumerable calls from
friends and comments from opposing
counsel, all telling me how happy they
were about my new arrangement. Ini-
tially Icouldn’t believe thataclose friend,
whom I may have seen within the week,
actually believed Thad decided to pack up
my family and move to Hawaii. How-
ever, it soon became clear that my con-

stant whining about what the practice of

law has become, had, over the years.
convinced even my closest friends that |
was capable of packing it in. The fact that
I had recently changed firms, moving my
practice to Seattle, probably also contrib-
uted to the problem.

After receiving 30 or 40 calls the first
month, along with various humorous faxes
inquiring if my new partners were aware
of my arrangement, my friend Steve
Hayne suggested that perhaps, in the in-
terest of my ever receiving another refer-
ral from a fellow member of the Bar, |
should write to you to dispel the appar-
ently widespread belief that it was | who
was walking the beaches of Maui. How-

ever, I remained certain that most of

those who knew me well would not seri-
ously consider that I had authored this
article.

It has now been several months. [ do
not know what prompted me to write this
letter now. Perhaps it is the fact that my
mother called me at work to ask why I
hadn’t told her I was moving to Hawaii,
Or it could be the opposing counsel who
suggested last week that the real reason |
needed a continuance of my trial was that
my six months in Hawaii was coming up.
Or maybe it’s just that I have noticed in
the Bar directory that there is no other

Jeff Jones listed as a member, and 1 am
now concerned that this guy may be charg-
ing mai-tais in my name. In any event, to
paraphrase Mark Twain, the rumors of
my semi-retirement have been greatly
exaggerated. And to that attorney who,
but for my Hawaii address, was poised to
send me that $10.000,000 case, I am
(unfortunately) still practicing law full
time. For those who feel that T ought to
have six months off in Hawaii, contribu-

PRIVATE

incorporated

VALUATIONS

Call for references and qualifications

Adrien E. Gamache, Ph. D., President

« Valuations of Businesses & Intellectual Property
« International Transfer Pricing (IRC 482)

» Experienced Litigation Support

40 Lake Bellevue, Suite 100, Bellevue, Washington 98005
(206) 646-8993 - (206) 822-8095 FAX

MEDICAL EVALUATIONS

Internist/Hematologist/Medical Oncologist experienced
in medical legal matters available at an hourly rate for:

* Chart Review
* Trial Testimony
* Expert Witness

Robert Burdick, M.D.
Polyclinic, 1145 Broadway Ave.
Seattle, WA 98122
(206) 329-1760

Referrals

* Written Evaluations
* Independent Medical Evaluations
* Immediate Consultation Available
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WSBA CLE Stands for Answers and Information

“State Bar CLE's are superior!”

Each Year, WSBA CLE Brings You
Neurly 500 Hours of CLE. This year we

are offering over 60 different seminars and taking them to
locations around the state, including Seattle, Olympia,
Wenatchee, Vancouver and Spokane.

“Presentations really challenged me.”

We Work Hard to Earn Your
Praise. We give you a wide range of choices

including employment law, frusts and estates, environmen-
tal law, growth management, litigation, and negotiation.
And unlike other providers, we don't neglect those
narrower practice areas like intellectual property, interna-
tional business law, health law and antitrust.

Washington State Bar Association
Continuing Legal Education

Call us ot 206 727-8202

“Excellent materials!”

We Hear that from People Whose

Business It Is to Know. Both our registrants

and indexers who review our course books and those of
other CLE providers consistently comment that our books
are the most comprehensive and provide the best analy-
sis.

“What's your latest book on lender liability?”

“Do you have anything on limited liability
companies?”

Every Day, WSBA CLE Staff
Answers Your Research
Questions. We answer dozens of calls every day

from attorneys and paralegals looking for a research
lead. With the help of CLEDEX, a comprehensive index
covering hundreds of WSBA CLE course books and those
of other providers, we will help you frack down the
elusive reference work... whether or not we published it.

Upcoming Seminars

JUNE
O 1994 Real Pro| Probate & Trust Section Midyear

Yakima — Yakima Convention Center —

10.25 Credits $235 by 5/1 9/{255 after 5/19

O Family Law Section Midyear
Bellevue — Bellevue Red Lion - 6/10-12
12.5 Credits $215

0O The Role of Trusts in Estate Plannin
Seattle - WA State Convention & Trade Cir — 6/10
OI ém Ramada Inn = 6/17
redits $1

O Limited llubilng Companies
Seal[:{e Wéﬂdifgx Hgnﬁenhon&Trode Ch-6/17
te
5s Credin siad

O Litigation Section Mi
Che an - CumpbelllRe;orzt

Luke Chelan - 6/24.25
0 Credits

Jury

O The Art of Arguiﬂg Successful Motions
Seciﬂe Washington Athletic Club - 7/22
pokane — Cavanaugh’s Inn at the Park — 7/29
6 75 Credits $145

O How to Handle Sexual Harassment and Other Work-
qco Harassment Complaints
— WA State Convention & Trade Center — 7/29
6. 75 Cretinrs $145

AUGUST

O Taking and Defending Depositions
Seatfle — WA State Convention & Trade Center — 8/5
5.0 Credits $125

0O Advising the Small Business
kane — Cavanaugh’s Inn at the Park - 8/5
Seattle — Seattle Hilton — 8/12
7.0 Credits $145

0O Representing the Trustee

Seattle — Holiday Inn Crowne Plaza -~ 8/19
35 Credits fest]  $75 or $140 for both 8/19 programs

O 1994 Revisions to the Probate Code
Seattle - Holiday Inn Crowne Ploza - 8/19
3.5 Credits (astr $75 or $140 for both 8/19 programs

O U U U U U US|
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tions can be made to the following ad-
dress:

JEFFREY C. JONES

Krutch, Lindell, Housh, Bingham,

Keller & Jones

1201 Third Avenue, Suite 3100

Seattle, WA 98101-3079

(Editor's note: The author of the ar-

ticle—the lucky Jeff Jones—is a member
of the British Columbia Bar).

More on Pacific Practice
Editor:

Like Mr. Parsons (Do They Have Laws
in the South Pacific?” Bar News, Febru-
ary 1994), I, too, was an assistant attor-
ney general working for the Common-
wealth of the Northern Marianas Islands.,
[ left prior to Mr. Parsons™ arrival. | wish
to provide another perspective regarding
working as a lawyer in the CNMI,

First, to correct a misstatement of fact,
the CNMI is not in the South Pacific, it is
in the western Pacific. The largest island
of the Northern Marianas Islands, Saipan,
is about 13 degrees north of the Equator,
three hours by plane from Japan and the
Philippines.

Second. and more important, [ was
surprised by the tone of Mr. Parsons’
article, and implications regarding the
lawyers inthe AG's office. He wrote with
broad. sweeping generalities to describe
the lawyers, implying they were lazy and
would decide whether to appeal a case
based on matters other than the substance
of the issues. My experience as an assis-
tant attorney general was quite different.

For background, and to provide some
perspective, the CNMI negotiated a com-
monwealth status with the United States,
the terms of which are contained in a
unique covenant agreement. No other
political entity has the same relationship
with the U.S. Thus, there are few places
as small as the CNMI that must deal with
the same complex issues. In some ways
the CNMI is like an independent nation
with its own immigration and customs
laws, as well as international-relations
concerns. It is like a city, county or state
because 1t must also deal with schools,
infrastructure, waste disposal. licensing
professionals, alcohol distribution and
the like. All of these issues were in the
context of (1) a society changing at an
alarming rate as western values clashed
with the traditional island culture; and (2)
staggeringly rapid growth fed by the Japa-

nese bubble economy.

The attorneys general under whom |
worked, as well as the majority of the
lawyers in the office (there were excep-
tions. as there are in any law office), were
hard-working, dedicated individuals, al-
beit looking tor an alternative to the 12-
hour days of private practice. We all
worked diligently to find the answers to
the complex and unusual legal problems
resulting from the CNMI's distinctive

political existence and its unique rela-
tionship with the U.S. While I may not
have always agreed with the legal posi-
tions that the office pursued, 1 did not
witness attorneys pursuing a legal course
of action to "obtain frequent-flicr miles.”
The lawyers with whom T worked in the
Solicitor and Civil divisions approached
their work with dedication, integrity, and
within their ethical obligations as offic-
ers of the court.

BUSINESS VALUATIONG

and economic analyses

BUSINESS VALUATION RESEARCH, INC.

EMPLOYEE STOCK OWNERSHIP PLANS
ESTATE “FREEZING” RECAPITALIZATIONS

DISSENTING SHAREHOLDER ACTIONS
REASONABLE EXECUTIVE COMPENSATION

for ... SALE / MERGER

GIFT & ESTATE TAX

DIVORCE

DAMAGES & LOST PROFITS
FAIRNESS OPINIONS
SUBCHAPTER S CONVERSIONS
BUY /SELL AGREEMENTS
EQUITY DISPUTES
REORGANIZATIONS

STOCK OPTION PLANS

INTANGIBLE ASSETS & GOODWILL
LITIGATION / ARBITRATION
EXPERT TESTIMONY

that’s all we do.

PAUL T. CLAUSEN, BSME, MBA, ASA

Seattle: (206) 622-6883
Spokane: (509) 747-8737

over 1000 businesses appraised since 1971

Suite 2150
701 Fifth Avenue
Seattle, WA 98104
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THE LAWYER'S
PROTECTOR PLAN"

Selecting an insurance company
you can depend on

is the wise thing to do.

The legal services you provide
today could become the source
of tomorrow’s malpractice suit.
That's why it’s critical to

be insured by a company

with the experience and
commitment to protect you.

The Lawyer’s Protector Plan
is offered by Poe & Brown
and the CNA Insurance
Companies. Poe has been
offering lawyer's liability
insurance for over 15 years.
CNA has been committed to
the professional liability
market for over 30 continuous
years. And, the Lawyer’s
Protector Plan is backed by
the financial strength of the
CNA casualty companies.

The Lawyer’s Protector Plan
also offers a strong legal
network to defend you against
a claim and loss control
seminars to help you
manage risks.

For more details, contact your
independent insurance agent.

National Insurance Professional Corp.
2601 Fourth Avenue, Suite 200
Seattle, WA 98121-1297

1-800-275-6472 - ®
. For All the Commitments You Make®
The Lawver's Protection Plan’ is a registered trademark of Poe & Brown, Inc., Tampa, Flonda: CNA s a registered service mark of the CNA Financial Corporation. This program

is underwritten by Continental Casualty Company, one of the CNA Insurance Companies/CNA Flaza/ Chicago, Tllinois 60865,
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I realized while at the AG’s office that
a lawyer can be a good lawyer and prac-

tice good law anywhere. The range of

legal issues I addressed was enormous,
and sometimes overwhelming forayoung
lawyer, but they were never boring, and
was never-ending. I was challenged both
professionally and personally, since we
lived on Saipan without our families and
friends as a support group. We developed
new support groups and new ways to
cope. I learned about myself as a profes-
sional, as an individual, and as a member
of a family and community.

[ am now employed as an attorney with
the Department of Justice on Guam. |
miss my panoramic view of Saipan’s
breathtaking lagoon from my house ev-
ery day, and I miss the sunsets every
evening, too beautiful to be real.

In response to the question raised on
the cover of the Bar News: “Are There
Laws in the South Pacific?” Yes, there
are laws in the Northern Marianas Is-
lands. While there is certainly some dis-
agreement regarding what those laws
should be, there are many dedicated pro-
fessionals who have worked, and are
working, with the CNMI to assist its
officials as they struggle with these is-
sues.

GAIL B. GEIGER
Agana, Guam

Revising the Top Ten List
Editor:

Dennis Harwick has written a very
interesting and important report about
the ten most common disciplinary com-
plaints against Washington lawyers (Bar
News, April 1994, page 17). However,
one answer in particular bothered me as a
plaintiff’s trial lawyer.

Mr. Harwick says that if it takes longer
than a week to ten days for the money to
be disbursed to the client following a

settlement the client “should consider

filing a grievance,” as the WSBA consid-
ers this a serious issue. That answer is not
realistic in many major cases and is not
advice thataclient should be given by the
Bar Association.

In fact, it generally takes a minimum of
two weeks, and frequently even longer,
before disbursement can be made in many
major cases. After deposit of the funds
most, if not all, plaintiffs” attorneys will
contact all expert witnesses, healthcare
providers and possible client subrogation

or lien holders to obtain written verifica-
tion of amounts due them when the case
is concluded.

There are often many people who have
to be contacted to obtain verification. It
may be necessary to negotiate with some
subrogation claimants to fully represent
the clients” interests. This important pro-
cedure should be done with care, and it
takes time. Our clients” money is depos-
ited in an interest-bearing trust account

and they are fully advised as to the pro-
cess. 1, therefore, don’t think it’s appro-
priate for the Bar Association to advise
clients to consider filing a grievance if
disbursement doesn’t take place inonly a
week to ten days. That’s just not consis-
tent with the real world of legal practice,
PAUL N. LUVERA
Mount Vernon

Dennis Harwick replies:
The problem with generic answers is

LITIGATING ENACTED LAW

When the Outcome Turns on
The Meaning of a Statute

Justice Scalia—reflecting the views of both liberal and conservative
Jjudges—recently complained about the amount of “unnecessary and
unmaintainable” statutory litigation in the courts. Because there is little
systematic training in the methods of statutory interpretation, lawyers
frequently cannot differentiate between a weak and a strong statutory
argument or effectively use prevailing doctrines in the field.

For example, there are more than a dozen settled doctrines justifying
departure from a statute’s clear literal meaning in a wide variety of
situations.

Yet lawyers urging adoption of the “clear meaning” often appear not
to realize that success may require more than asserting that the meaning is
“clear.”

Their opponents, on the other hand, frequently seem unaware of
helpful doctrines and confine themselves to unavailing policy arguments
and fruitless assertions that the statute’s meaning is not
really clear at all.

I will be producing a seminar on advocacy and
counseling in statutory matters this Fall.* In the mean-
time, if you have a statutory construction problem at any
level of litigation, I welcome the opportunity to provide
assistance.

Bill Bishin (206) 682-1584

* T have been writing, teaching or practicing in the field since 1963. See The Law Finders:
An Essay inStatutory Interpretation, 38 So.Cal. L. Rev. (1965), Law, Language and Ethics
(Fndtn. 1972), “First Amendmernt” Exemptions from the Antitrust Laws (1979). My
practice has involved statutes governing antitrust, arbitration, banking, bankruptcy, civil
rights, copyright, consumer protection, employee rights, family law, federal jurisdiction,
insurance, motion picture competition, professional licensing, real estate, securities,
taxation, trademark, zoning.

Law Orrces OF WiLLiaM R. Bisuiy, P.S. 1111 Turp Ave. ST 1865, SeatTtLe 98101
Appeals: State « Federal + Federal - State

WASHINGTON STATE BAR NEWS June 1994 9




10

“Annotated’ doesn’t mean

“expensive’” anymore.

Annotated
Revised
Code of
Washington

New from The Michie Company

Michic’s Annotated Revised Code of Washington
brings to your office library everything you need in an
annotated code. Comprehensive annotations printed
beneath the relevant code provisions. The official text.
Timely service — we ship the annual supplement
within 90 days of when we receive the revisions from
the legislature. And convenience — so you won't have
to waste time borrowing someone elses.

If price kept you from purchasing an annotated state
code for your own office, then start clearing some shelf
space. Michic’s Annotated Revised Code of
Washington, published under license from the state,
and affordable — annotated

gives you a complete

code.

Whether you need other publications from our vast
reference library, instant case law and statutes from our
soon-to-be-released Washington Law on Disc™
CD-ROM research product, or information from our
sister company LEXIS®/NEXIS® on-line service, you
can turn to Michie for quick, comprehensive research.

Call us. Its about time.
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Michie publishes 25 annotated codes:

Alabama
Alaska
Arizona
Arkansas
Delmware
District of Columbia
Georgia
Hawaii

ldaho

Hinois

Indiana
Kentucky
Maryland
Nevada

New Mexico
North Carolina
North Dakota
Rbode Island
South Dakota
Tennessee

Ut ah

Virginia
Washington
West Virginia
Wyoming

The Michie Company

Legal research on yourterms.

800/562-1215

Law Publishers Since 1855
P.O. Box 7587, Charlotesville, Virginia 22906-7587




that they must assume ““facts not in evi-
dence.” I have no quarrel with Mr.
Luvera’s thoughtful letter. What distin-
guishes Mr. Luvera’s situation from the
common thread in “The WSBA’s Ge-
neric Answer to Each of the Ten Most
Common Disciplinary Complaints™is that
Mr. Luvera is communicating specific
reasons for the delay in disbursing settle-
ment funds.

Our generic answer would have been
much improved it we had said, “This
[check clearing] usually takes a week to
ten days. If you have waited longer than
that, and haven't been provided a satis-
Jfactory answer onwhy it is taking longer,
you should consider filing a grievance.”

Voir Dire: Every Lawyer His
Own Game Show Host?
Editor:

In “Struck Jury Voir Dire—A Case
Study,” Whatcom County Superior Court
Judge David A. Nichols says struck voir
dire should be used to “educate the jurors
on the significant issues upon which the
case will turn.” To illustrate how to do
this, he then presents excerpts from a
struck voir dire conducted by attorney
Jon Komorowski. Mr. Komorowski’s sig-
nificant issues included, for example,
whether a parent can perceive his child’s
emotions when others cannot, and whether
our biases affect our credibility judg-
ments. If it is possible to begin to sell
one’s case (my translation of “educate
the jurors™) during voir dire, Mr.
Komorowski does. indeed. show how to
do it smoothly.

But is it possible? I doubt it. If it is not
possible, then the way most lawyers con-
duct voir dire, either under the struck
format or the traditional serial format,
needs to change. Most lawyers spend
more time in voir dire giving information
than getting it. A lawyer does not ask,
“Would you refuse Lo believe a witness
Just because he had a robbery convic-
tion?” to probe for bias: the lawyer asks it
to insinuate that one should not reject
testimony for such a reason.

Every venireperson has spent at least
18 years developing a way of viewing the
world and a set of attitudes about it.
Those attitudes can change in response to
experience, but a few hours of “educa-
tional™ voir dire will not change them.
With the encouragement of a lawyer and
another member or two of the panel, a

venireperson may say in voir dire—and
think he means—that a parent can read
his child’s emotions better than others
can. In deliberations, though, this may
turn out to be little but polite conversa-
tion, which bears no relationship to how
the person weighs credibility and makes
decisions.

The best use of voir dire is the official
one: to identily for challenge venire-
persons whose attitudes bias them against

one’s case. Judge Nichols seems to
recommend educating instead, because
he believes one cannot ferret out bias,
except in “egregious types.” Indeed. one
cannot often find bias merely by asking
for it, but one can find it, and not just the
extreme cases. For example, deep racial
prejudice may show up best in the speed
and certainty with which a venireperson
denies having any; in contemporary
America, the people most sensitive to the
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problem of racial prejudice have thought
about it enough to realize that they, too.
have at least a little of it.

The best indication of one’s attitudes,
of how she makes decisions, usually does
not come in response to questions about
attitudes. It comes in response (o ques-
tions aboul experiences, or. better yel,
about decisions the person made in reac-
tion to experiences. Knowing what prob-
lems had befallen a venireperson in rear-
ing her children would have meant some-
thing to Mr. Komorowski, but knowing
how the person handled those problems
would have meant even more.

The popularity of the struck system. |
fear, has nothing to do with its merit,
compared to serial voir dire. in choosing
an unbiased jury. Judges and venireper-
sons like it because it is shorter and more
interesting, Lawyers like it because it
gives us the closest thing we will ever get
to filling in for Phil Donahue or David
Letterman.

The struck format does improve voir
dire by putting the panel more at case. On
the other hand, it lets the most gregarious
venirepersons dominate (even when they
have drawn positions in the panel that
almost exclude the possibility of their
sitting on the jury), and it curtails voir
dire time per venireperson, at least com-
pared to prior practice in most court-
rooms.

Struck voir dire will likely stay with us
for awhile, so we must learn to make the
most of it. In doing so, let’s avoid the trap
of thinking that we arc winning the “pre-
deliberations™ when we should, instead,
be learning just who these people are who
may soon hold our clients’ fates.

DAVID S. MARSHALL
Seattle

Professionalism:

We Can Do More
The following letter was addressed to the
WSBA Board of Governors and to this
Department:
Editor:

I write as March 1994, designated as
“Professionalism Month,” draws to a
close. I think progress is starting to be
made in increasing the level of civility
with which we treat out fellow practitio-
ners, This letter concerns the question of
what we are to do with those lawyers who
will not be touched by the type of appeals
generated by this month and other efforts
in the past. Specifically. how is our pro-

fession to deal with situations where law-
yers act in conscious disregard of peer
pressure, and where discovery sanctions
are viewed merely as a cost of doing
business?

I am talking about those attorneys, and
evenentire firms, that consciously seek a
reputation for hardball tactics, profes-
sionalism be damned. Discovery sanc-
tions are well worth the price when a
reputation for abusive tactics is rewarded
by a flood of business from the insurance

industry. What measures can be taken
that can outweigh the lure of more money
from increased business? | suggest that
the only action that will suffice. for those
lawyers ignoring the pleas made by the
majority of their colleagues, is o take
action against their lawyer licenses.

The state Supreme Court has spoken:
discovery abuse /s an ethical violation.
Washington Physicians Exchange v,
Fisons, 122 ' Wn.2d 299 (1993). Bui the
penalty imposed by the Fisons court was
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not enough. The fine mediated by the
opposing parties was likely only a frac-
tion of the attorney fees made by counsel
for the offending party, to say nothing of
the intangible benefits accruing from en-
gaging in hardball discovery behavior.
No amount of fine is large enough to stop
those who deliberately engage in these
types of abuse. But under the present
distribution of functions, all courts can
dois levy fines for the most part. The Bar
needs to do more.

It is my understanding that the Bar
allocates more of its scarce resources for
investigation and discipline stemming
from complaints against attorneys than
from other lawyers. 1 ask that more re-
sources be carmarked to act upon com-
plaints about lawyers from their col-
leagues. If increased funds from the mem-
bership are needed to balance the present
lopsided approach to these priorities, then
so be it. Either this profession taxes itself
more heavily to police its own now, or we
can almost guarantee yet larger levels of
some form of levy from Olympia later.

The public has a legitimate complaint
about the behavior of lawyers. Unless we
clean our own house it is only a matter of
time before we are regulated by the Leg-
islature.

JOHN W. MERRIAM
Seattle

We’re Calling It a Dead Heat

After the First Two Rounds
Editor:

[ am now in receipt of a copy of Mr.
Hodgkin’s latest submission to the Bar
News (Letters, May, 1994): a lesson in
semantics if there ever was one.

With regard to his gender defense. one
can only say. “He just doesn't get it.”
And, not to confuse him with the facts,
but the Governance Task Force was ap-
pointed by President Stritmatter, not by
the Board of Governors. The continuance
of the Task Force in the face of the mem-
ber survey results is in response toa vocal
contingent clamoring for change, like
Mr. Hodgkin.

As for his equation of one-week jury
duty and three-year service on the Board
of Governors, I note when our founding
fathers guaranteed the right to trial by
jury, they didn’t also suggest that Con-
gress and the presidency be selected in
the same fashion. In their wisdom, they
probably had a reason. Maybe they
thought the functions were somewhat
different?

Have a nice day.
JAN ERIC PETERSON
Seattle

The Collective Bargaining
Controversy Fosters Good
Reporting

Editor:

I just finished reading “The Board’s
Work™ in the April Bar News and wanted
to drop you a note to express my sincere

appreciation for your good work. I rou-
tinely read your column, and recognize
your attempt to report not only the facts
concerning the Board of Governors’ meet-
ings, but also the “flavor” of the discus-
sions, You also appear (o be giving sin-
cere effort to provide balance in the re-
porting of the Board's work.

Thank you for your contribution to
keeping Bar members in touch with the
leadership of the Bar.

MICHAEL A. WINSLOW
Mount Vernon
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Editor:

Thank you very much for the long and
informative report in the April 1994 Bar
News about the unionization issue facing
the Board of Governors (“The Board's
Work, April, pages 31-39). | am also
grateful for President Paul Stritmatter’s
thoughtful column about various facets
of the issue. The road to hell is paved with
good intentions, and you did a commend-
able job of telling us some of the things
we can hear and see on the way. Before it
is over. we will all learn if the right to
collectivize is just as fundamental as the
right to be, or not to be, pregnant. When
Mr. Harwick moves on to other things, |
hope he will take up the problem of get-
ting public school teachersto give ayear’s
work for a year’s pay. I know he will
understand the equity of doing that and
am confident that he is courageous and
reckless enough to see it through to the
end.

WILLIAM G. SIMMONS
Seattle

More on Gun Control
Editor:

L. too, read with dismay Jack Richey's
article “The Right to Bear Arms,” the
fictional account of a father who killed
his own son with the “family” handgun
(Bar News, February 1994). However, |
read with more interest the responses
from our colleagues in the April Bar
News that followed.

I am certainly no authority on the sub-
Ject, but have read and listened to enough
informed sources to know that the Sec-
ond Amendment has been grossly dis-
torted in the last twenty years. There is
simply no disputing that where guns are,
innocent people die or get seriously hurt,
It is simply the law of mathematics. |
have not heard of drive-by knifings or
drive-by rock-throwings as a chosen
method of assault. The more guns that
there are in the general population, the
greater is the likelihood of the migration
of the same into the criminal segment.
Greater, 100, is the likelihood of acciden-
tal death or unintended injury due to
momentary insanity or loss of control of
someone in the home. In the main, guns
have one purpose: to kill.

[ would never advocate the removal of
the standard rifle or shotgun for the legiti-
mate hunting of birds. deer and the like.
Why can’t a target handgun be left at the

target range ina locker? No other country
suffers from the insanely escalating vio-
lence the Second Amendment has
wrought. With all due respect to Bob
Raymond and his explanation of all the
rules of handling a firearm for defense
purposes (“Letters,” Bar News, April
1994, page 9). he misses a simple fact.
Absent police or military-level training
ona frequent and regular basis over many
years, the average person taking an NRA

gun-handling safety course and even
brushing uponce ina while is never going
to be able to exercise the checklist of
“dos™ and “don’ts” he outlines. By en-
couraging individuals to think they can
owna gun without consequences and that
an NRA course imparts the average non-
combat citizen knowledge and experi-
ence sufficient to handle a confronta-
tional emergency with the calm and de-
liberation of a gold-shield detective, is
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both uninformed and unrealistic. This is
so, notwithstanding the rare citizen (i.e.,
the Seattle North End pharmacist who
was recently celebrated for shooting
would-be assailants who threatened her
and her elderly mother while stealing
drugs) who may actually pull off a shoot-
ing in self-defense.

Unfortunately. the average NRA-
trained homeowner will shoot in the dark
at an unknown silhouette and will even

shootatthe fleeing burglar carrying his or
her television set. In this day and age.
where we see all too many would-be
Rambos killing people forstealing a pack
of cigarettes, we need to turn away from
self-defense and toward community de-
fense through disarmament and de-esca-
lation. Sadly, many of us rue the fact that
this is not the Wild West, Let’s face it. all
of us breathed much more easily when
START, SALT, and other nuclear disar-
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mament treaties progressed internation-

ally. Let’s turn from the insanity of esca-

lating gun violence to the sanity of citizen
disarmament.

MARC L. SILVERMAN

Bellevue

Editor:

[ never did read Commissioner
Richey s story, “The Rightto Bear Arms,”
published in the February Bar News. |
did, however, read the letters his story
provoked in response in the April issue.
Royce Ferguson’s letter is typical of the
lack of forethought that goes into many
NRA zealots’ advocacy of maintaining
our constitutional guaranty to bear arms.

Lam sorry, Mr. Ferguson, but the chance
that one of your gun-wielding clients
might put her weapon to what currently
passes for socially acceptable use, such
as blowing away an intruder, is simply
not the kind of argument that, for me at
least, passes muster as we move into the
21st century. I won’t bother throwing
statistics about the percentages of those
who actually use their handguns in de-
fense of their person or another. versus
the percentage of drive-by shootings by
teenagers and accidental shootings of tod-
dlers by siblings, at you. They wouldn’t
mean much, would they? Hey, it's a trag-
edy, but maybe they should all take a
friendly NRA course in how to break
down, clean, load and polish their weap-
ons of choice.

Handguns have absolutely no place in
modern-day society. There is no excuse
to own a handgun today which amelio-
rates the destruction that ownership has
caused and will cause in the future. Hand-
guns have one purpose: to kill human
beings. Handguns are convenient because
they can be easily hidden on the owner’s
person. With ahandgun, one can kill ona
moment’s thought. Answer me hon-
estly—isn’t there one time in your life
when you were angry enough to kill some-
one if the means was in your power, even
for a second? That is what the handgun
gives you—the ability to kill with a
thought. Please, all of you NRA lovers,
don’t give me any more about the Second
Amendment or the right to defend one-
self. A shotgun will do a much better job
of defending you and your family than a
handgun. Better vet, why don’t you get a
big old dog with a mean streak?



Finally, Mr. Ferguson, as you advised
Mrs. Palmer, if someone wants you dead
and is willing to go to any length to see it
happen. you will die. Accept it, and move
on. It has been a cost of life since our
ancestors walked on all fours. What would
Mrs. Palmer have done with a handgun?
Maybe a bullet-prool” vest would have
helped. Maybe leaving the state would
have helped. You advocate fighting fire
with fire. I recommend you try a hose.

DANIEL C. GALLAGHER
Seattle

Editor:

I read with interest the firestorm of

response gencrated by Commissioner
Richey s piece inthe Bar News. For those
unable to attend the World Peace Through
Law Scction’s lunch-hour CLE on gun
violence February 28, I'd like to share
some of what we learned.

In 1990 there were 10,567 handgun
homicides in the United States. This com-
pares with 10 in Australia, 68 in Canada,
22 in Great Britain. 13 in Sweden, 87 in
Japan and 91 in Switzerland. Of the
world’s industrialized countries, the U.S.
ranks last in this regard, and the numbers
reveal we are in a class of our own. In
1992, Washington suffered 118 handgun
homicides. These numbers are rising in
Washington and the United States as a
whole.

Fifteen young people are killed daily
by handguns, Firearms are the leading
cause of deathof African-American males
aged 15-24 and the second leading cause
of death of all males aged 15-24.

We test and license car drivers. The
primary purpose of cars is transportation.
We do not test handgun owners even
though the primary purpose of handguns
is bodily violence. In the last two years,
more than 60,000 Americans died from
gunshots—more than died in the entire
Vietnam War,

According to Washington Ceasefire,
we incur more than $1 billion in direct
medical costs from firearm injuries, and
85 percent of those costs are paid with
public funds. The costs of gunplay are
also reflected in additional police, court
and prison costs.

A Bar News letter writer indicated that
guns are valuable forhome defense. While
some homeowners may have success-
fully prevented harm to person or prop-
erty, a recent Washington State medical
study showed that a gun in your home is

43 times more likely to be used to kill
you, yourrelatives or your friends than an
intruder.

Other letter writers indicated that the
Second Amendment tothe U.S. Constitu-
tion offers a right to individual gun own-
ership. The law does not support this
supposition. “A well regulated militia
being necessary to the security of a free
state, the right of the people to keep &
bear arms shall not be infringed.” Second
Amendment, U.S. Constitution. The mi-

litiaof 1776 has evolved into the National
Guard. The United States may not deac-
tivate or disarm the National Guards of
the various states. Itis also contemplated
that militias will be “well regulated.”

In 1875, the U.S. Supreme Court, in
U.S. v. Cruikshank, held that the Second
Amendment protects states’ rights from
the federal government, nor individual
rights from the states. This holding was
atfirmed by the Supreme Court in Presser
v. [linois, 1886).
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¢ Proven 200-hp, 4.9 liter V8 e Fully independent suspension
* 4T80-E automatic transmission * Anti-lock brakes
e Speed-Sensing Suspension » Airbank System — dual front air bags*

And 2 year Master Plan Makes it Easy

O3 Master Ptan
54157 &5/ 931,900

plus tax & license

CADILLAC.

CREATING A HIGHER STANDARD

*Always wear safety belts, even with air bags.

*+[ ease Disclosure: 24 monthly payments at $415.93 with $1802 down, plus $147.76 tax on reduction. First payment of $415.93, tax on first
payment of $34.11. Luxury tax $141.40 and $450 security deposit if applicable and Washington license of $788.10 totalling $3,779.30. Option
to purchase at end of the lease for $24, 399.76. $.10/mile in excess of 15,000 miles /year — Lessee responsible for maintenance and repair not
covered by warranty and abnormal wear and tear. Subject to approval of credit.

FREDERICK Eitte, 1.

2301 6th Ave
728-7900 3 Blocks South of the Space Needle 1-800-523-3313
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The National Firearms Act restricted
certain types of guns. including sawed-
off shotguns. In U.S. v, Miller, 379 U.S.,
1939, the Supreme Court ruled that be-
cause the possession or use of the weapon
had no “responsible relationship to the
preservation orefliciency of a well-regu-
lated militia, we cannot say that the Sec-
ond Amendment guarantees the right to
keep and bear such an instrument.” The
court said that the obvious purpose of the
Second Amendment was to assure the
continuation of such forces (militias or
national guards).

These legislative restrictions on the
use of firearms are neither based upon
constitutionally suspect criteria, nor do
they trench upon any constitutionally pro-
tected liberties ...." The Second Amend-
ment guarantees noright to keep and bear
a firearm that does not have “some rea-
sonable relationship to the preservation
orefficiency of a well-regulated militia.”
Lewis v, U.S., U.S. Supreme Court, 1980.

The Sixth Circuit Court of Appeals
held that the Second Amendment did not
give individuals the right to possess a
firearm in Srevens v. U.S. (1971). This
was reaffirmed by the Sixth Circuit in
U.S.v.Warinin 1976. In U.S. v. Johnson
(1974), the Fourth Circuit held that the
Second Amendment confers only the col-
lective right of a militia to bear arms. This
has been the unanimous view of federal
courts for 200 years.

The Second Amendment was simply
not framed with individual rights in mind.
Burton v. Sills, New Jersey Supreme
Court, 1969. There is no doubt that state
or federal governments have the author-
ity to restrict or ban firearms, provided
that such restrictions do not threaten the
operation of the National Guard.

The wisdom of firearm restrictions can
be debated. A significant reduction in
homicides by firearms can certainly be
achieved. Holding criminals accountable
15 One important aspect among many pos-
sible incremental steps. Criminal or civil
accountability, however, is of little bene-
fit to deceased victims,

Medical professionals have likened fire-
arm violence to an epidemic. Epidemics
require a knowledge of what causes the
discase, how to treat it, how the epidemic
spreads and how to stop that spread. A
scientific approach is likely to be effec-
tive in the treatment of gun violence. No
simple or singular answer is apt to be

discovered. Firearms are a vector of vio-
lence, like the rats that carried the plague,
Controlling the plague included vector
control as well as treatment of the disease
itself. So far, humankind has achieved
only limited success in controlling indi-
viduals. A plan which relies solely on
controlling people is. from a historical
perspective, unlikely to succeed. A plan
which addresses all aspects of the dy-
namics is more likely to achieve greater
success.

The World Peace Through Law Sec-
tion has monthly meetings featuring
speakers addressing a wide variety of
topics. all of them interesting. A CLE
credit may be had for each meeting at-
tended. They take place in the fifth floor
conference room of the Bank of Califor-
nia Tower in Seattle on the fourth Mon-
day of each month, You need not be a
Section member to participate: you need
not agree with the speakers to be wel-
comed.

JAMES R. HARDMAN

Chair, World Peace Through Law
Section

Scattle

Editor:

I am compelled to write you concern-
ing an article appearing in the February
1994 Bar News. titled, "The Right to Bear
Arms,” this being a fairy tale by Jack
Richey, Commissioner of King County
Superior Court.

[ do not believe that [ have ever read a
more fatuous and emotion-filled. but lack-
ing-common-sense, article.

It appears to be a story and, therefore |
would assume. not a factual situation. We
all know that guns do not kill people. but
people kill people. whether the device
used is a gun. a baseball bat or a knife.
The article depicts a so-called factual
situation whichis ludicrous. Anyone who
owns a handgun should know how to use
it and how to approach an uninvited visi-
tor during the night hours. One does not
2o blindly into a dark room, see an object
and pull a trigger. Common sense indi-
cates anyone looking for an intruder
should have a flashlight which is held,
not in line with the body, but to the side of
the body at full arm’s length so that the
body will not be a target if the intruder is
armed and decides to [ire at the source of
light. In addition, any child of any family
who invades the family premises at night

without informing the occupants or
openly coming in the front door is not
only a fool but is also risking his life.

[t is such emotion-filled stories as
these that unfairly prejudice those who
have hand weapons and their right to
keep and bear arms. Apparently, the
author is against the right of U.S. citi-
zens to keep and bear arms and illus-
trates a so-called beliel  against that
right, by writing such a ludicrous and
really stupid story.

It is a well-known fact that when the
citizenry is deprived of its right to keep
and bear arms, the only ones who will
have arms are the criminals who obtain
them from any source, but certainly not
from the stores that sell them. If Com-
missioner Richey's desire is to have all
weapons banned, then we are at the
mercy of the criminals and at the mercy
of a tyrannous state.

Ireally donot think that the Bar News
should publish a tale such as this one,
because it just does not make any com-
mon sense and is obviously done only
to influence people through emotion
who do not think rationally with refer-
ence to the right to keep and bear arms.

FRED E. WOEPPEL
Spokane

U.K. Solicitor Seeks
Local Contact
Editor:

[ am writing to enquire whether this
firm can be of mutual assistance in
working with and forattorneys in Wash-
ington, Weare a general practice under-
taking company law, commercial law,
entertainment law, landlord & tenant,
personal-injury work, matrimonial law,
litigation and debt collection.

We already use the services of an
attorney in Oklahoma and would very
much like to develop a working asso-
ciation witha firmof attorneys in Wash-
ington.

I myself was a former Barrister of the
English Barand transferred professions
to becoming a Solicitor in 1989,

[ look forward to hearing favorably
from you.

VALERIE A. BARKER
Barker & Co.. Solicitors
Regents House

235/241 Regent Street
London WIR 7AG
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Farewell, My Friends
Editor:

After 40 years of WSBA membership,
always as an atlorney in private practice,
and never with my nose in the public
trough, it is with deep misgiving that |
have concluded I must hang it up.

1 am very proud of the high quality of
service rendered to thousands of clients
over that span, and always at reasonable
fees. I became a lawyer to help people,
and I believe | accomplished that goal.

My decision to resign is not entirely

voluntary, as I feel I still have a lot of

good years left in me, but a total
laryngectomy last fall left me mute, and
what is a trial lawyer to do when he
cannot speak?

[ gave all of the State Bar, and particu-
larly the legislative committee, all of my
skills, and loved it!

If ever there is a question as to the legal
services rendered to my clients, [ want to
know! And I know that all will say— A-
ONE!

Thanks for the memories!

BARRETT J. WHITE
Olympia

WHAT A DIFFERENCE A DAy MAKES . . ..

Volunteer Attorney Legal Services Action Plan Conference

Invited by Chief Justice James Andersen to a work-
filled day. they gathered at a SeaTac hotel—attorneys.
managing partners. judges. law school deans, legal-
service providers. WSBA adminstrators and staff, the
attorney general and staff-—to improve the future of
volunteer attorney legal services for Washington state.
The WSBA Legal Aid Committee’s one-year and long-
range action plans will be presented at a future WSBA
Board of Governors meeting.

Top L to R: Judge William Dwyer: WSTLA president Judith Proller; atforney Nina
Mendeilson, who received the WYLD 1994 Pro Bono Award.

Bottom
LtoR:
attorneys
Patrick
Monasmith
and

Yvette War
Bonnet;
WSBA
president
Paul
Stritmatter.

photos by Jo Rasner

Preparing for trial
can be a real trial...

This man knows that
better than anyone.

According to Jury Verdicts
Northwest, Tom Chambers has tried
more plaintiff personal injury cases in
the past 10 years than any other
artorney in Washington state. Past
President of WSTLA, Trial Lawyer of
the Year in 1989, and a past member
of the WSBA and ATLA Boards of
Governors, Chambers' experience is
gathered from hundreds of cases tried

The Thomas J. Chambers
Trial Notebook

in Washington state courts over a
span of more than two decades.

The Thomas ). Chambers Trial Notebook is the only comp ive resource on how
to prepare for and conduct a trial in Washington state. Tom Chambers, the
preeminent Seattle personal injury attomey, has written the definitive “cookbook”
on trial work.
Separately, or together, you can purchase:
*  One or both volumes of Chambern' “nuts-and-bols” guide to trial work;
® A companion computer disk containing hundreds of sample forms,
including complaint and jury instructions for cases involving auto
accidens, product liability, medical negligence, wrongful death,
insurance bad faith, and more;
* Two videotapes to assist your client in preparing for depositions and
defense medical exams.

EAGLE MemBER Nown-
Choose one from below WSTLA WSTLA MeMBER
Notebook, Volume I - Pre-Trial _$ 95 — S0 _$125
Notebook, Volume 11 - The Trial _$ 95 _$1o _5135
Volumes 1 & 11 Only _$175 _$195 _$1215
Computer Disk (forms only) &I _5 80 _$5 %
Two Videotapes —.§ 50 _$ &0 _$
Entire Package __ %185 __$315 _$3%
(2 volurmes, computer disk, 2 videowapes)

Disk format: __ IBMPC5.25" __ IBMPC3.5" Files ave m Word Pevfect 5.1

Payment Information:

Total Price (from column above) $
Postage $
Add 8.2% state sales tax $

TOTAL $

__Check __VISA _MC Card#
Name{oncard)
Signature
Ship To: Name o
Address (no P.O. Boxes please)

Cirty State Zip

ExpDate [

Firm Name Phone Fax

Mail to: WSTLA Legal Educational Seminars
1809 7th Avenue, Suite 909 — Seattle, WA 98101-1324
Or order by phone, (206) 464-1011, or fax (206) 464-0703
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Wnat Have You DISCOVERED
ABouT DISCOVERY
RECENTLY?

by Paul L. Stritmatter
WSBA President

While computers may be the biggest
change in the practice of law over the last
len years, the evolving face of discovery
has also brought significant change af-
fecting the legal profession and our cli-
ents. Discovery disputes seem o mo-
nopolize the motion calendar more than
ever before. Local rules to deal with dis-
covery disputes are popping up every-
where. Interrogatories and depositions
are getting longer and longer. The cost of
legal services is constantly driven by
greater discovery expense. Some suggest
that the state of legal discovery has reached
a Crisis.

When I began the practice of law, al-
though the rules were in place for discov-
ery generally as they exist today, little
discovery was actually done. Interroga-
tories were the exception rather than the
rule: depositions were limited. There were
no independent court reporters in Grays
Harbor County, and we generally con-
ducted our depositions on Saturdays, us-
ing the full-time reporters who worked
for the court. Discovery was generally an
informal process. but there were draw-
backs.

Our system of justice is meant to oper-
ate in a manner to discover the truth.
Discovery rules were first adopted in
order to provide a format that would
allow both sides to discover the evidence
of the opponent and thus be prepared to
properly challenge claims to assure that
the truth was developed. It was also a
method to allow a full discovery of the
facts in order to facilitate settlement. Dis-
covery today, however, has taken on a
life of its own.

We have all been involved in cases
which have resulted in claims of discov-

ery abuse. We have all seen discovery
taken to an extreme that has significantly
added to the cost of litigation. Abusive
tactics during depositions have necessi-
tated, unfortunately, the implementation
of rules that mandate common courtesy
and adherence to the rule of law.

The most significant recent develop-
ment. which will, without doubt, have
far-reaching consequences, is the new set
of federal rules regarding discovery. They
will change the way civil law is practiced
in the federal courts where the rules are
implemented. As I write this column, the
federal district courts of Washington have
imposed a moratorium on these new rules.
Various sections of the Bar Association
have been asked to comment before a
final decision is made on whether or not
to implement them in the state of Wash-
ington. It has been suggested that these
rules should not be implemented until a
decision has been made regarding whether
to make similar changes to our state court
rules. This would assure uniformity be-
tween the state and federal systems.

The linchpin of the new federal rules is
the requirement that there be an initial
disclosure by each party. without await-
ing a discovery request, of all persons
likely to have discoverable information
relevant to the disputed facts alleged,
with particularity in the pleadings; acopy
or description of all documents that are
relevant to disputed facts alleged, with
particularity in the pleadings: a computa-
tion of damage claims with supporting
documentation; and insurance policies
available for inspection. In addition, at
least 90 days before trial, all experts must
be identified and must provide written
reports which contain a complete state-

Paul L. Stritmatter

ment of all opinions to be expressed, data
or information considered by the experts
in forming them, exhibits to be used to
support them. the qualifications of the
experts, the compensation paid to the
experts and a list of cases in which the
experts have testified at trial or deposi-
tion in the last four years. Atleast 30 days
before trial, each party must present a list
of every witness the party expects (o call
and a list of all documents or other exhib-
its the party intends to offer. The new
rules also require the attorneys to meet
and prepare a written discovery plan very
early in the case.

As these proposed rule changes wound
their way through various committees,
commissions, the United States Supreme
Court and Congress, considerable oppo-
sition was voiced. The new rules have,
however, gone into effect with the pro-
viso that individual courts can suspend
their application. Currently, 32 of the 94
federal district courts have fully imple-
mented the new rules. Thirty-one others
have done so in part. Twenty-three courts
have opted out of the new rules. The state
of Arizona has had similar rules for medi-
cal-negligence cases for four years and
for all civil litigation in place for two
vears. Many are asking that we await a
review of the Arizona experience or the
experience inthe 32 federal districtcourts.
Others believe that these new rules should
be implemented immediately.

The recentdecisionin Washington State
Physicians Insurance Exchange and As-
sociationv. Fisons Corp, 122 Wn.2d 299
(1993), demonstrates that the Washing-
ton Supreme Court will not countenance
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BE A WINNER

¢ WIN the confidence of
your clients

* WIN the approval of
your peers

* WIN the battle of stage
fright in the courtroom

An instructional video approved by
the Washington State Bar for CLE

Order Form

Please rush me ___ copies of An Attorney
Prepares... The Case For Non-Verbal
Behavior. I am enclosing my check or
money order in the amount of $69.95 for
each video ordered.

Name

Address

City

State Zip
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the discovery abuses which existed in the
past. The Court has urged the trial courts
to impose sanctions when such abuses
occur. The opinton sends a strong mes-
sage to all of us that improper discovery
practices of the past will no longer be
tolerated.

Liberal discovery is necessary now,
and it will always be necessary in order
for the facts to be developed and the truth
to be assured in all cases. Different meth-
ods of securing the information are be-
coming essential toeliminating the former
abuses, diminishing the amount of time
involved and reducing the costs to our
clients from the discovery process.

At a recent professionalism seminar,
much of the discussion by the speakers
dealt with professionalism in the discov-
ery arena. Implementation of automatic-
disclosure rules will require a high de-
gree of professionalism and, potentially,
new rules to assure that everyone under-
stands what the legal obligations are.
Seminar participants expressed the strong
opinion that changes need to be made in
our discovery rules. In an effort to cap-
ture that impetus, judges Sharon Arm-
strong and Robert Alsdorf of the King
County Superior Court bench called for a
meeting between representatives of the
Washington State Bar, Washington State
Trial Lawyers and the Washington De-
fense Trial Lawyers associations. That
meeting has resulted in a joint committee
being established by WSTLA and WDTL
to look at discovery rules and make sug-
gestions for improvement to the current
ones. Ultimately, any suggestions will
come to the WSBA Rules Committee for
study and potential recommendation to
the Supreme Court,

We need to carefully consider new
methods of discovery consistent with both
our professional obligations to our cli-
ents and our concern for reducing the
costs of litigation. We need to develop a
different course, which will assure that

justice is provided to litigants in resolv-

ing their disputes as inexpensively as
possible. We may well find, after some
experience under the newly adopted fed-
eral rules, that automatic disclosures and
standard interrogatories will be signifi-
cant answers to the discovery problem.
Whatever the solution, it is important that
we begin a serious investigation of how
we can improve this area of our practice
of law,
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Jack R. Dean, WSBA President, 1987-1968
JACK R. DEAN CENTER
FOR LEGAL SERVICES
OrENS May 6

With more than 200 members of the
local legal community, House Speaker
Thomas S. Foley celebrated the dedica-
tion of Spokane’s new volunteer legal-
service center. Said Foley:

During the difficult times for legal
services in the "80s—and they were dif-
ficult times—the organized bar gener-
ally, and of all political persuasions—
conservatives and liberals, Republicans
and Democrats—spoke out to support
legal services and the right of represen-
tation for the poor. And it is to their great
credit, as a profession and as a formal
organized bar, that legal services is alive
today. For otherwise, it would have fal-
tered and failed . . . .

There will be thousands and thou-
sands of people who will come through
these doors and will have an opportunity
for qualified service at the bar, before
the court, who would never have known
Jack . . .but will still have a deep reason
to bless his memory and name.

The Center, one of 300 such programs
nationwide funded in substantial part by
the federal Legal Services Corporation
(LSC), has spent the better part of the
previous 12 years struggling to survive
fiscal and regulatory cutbacks. Today, it
must serve an eligible client population
of nearly 80.000 with a staff of nine
lawyers.

The Center’s advocacy is focused in
areas of housing, public benefits, family
safety, individual rights and Native
American rights.



THE Dirty WORD: “ADVERTISING”

by Dennis P. Harwick
WSBA Executive Director

One of the recurring experiences of a
bar association executive director is the
letter or phone call from an angry mem-
ber wondering “why the Bar Association
isn’t doing anything about lawyer adver-
tising!™ My attempts to explain case law
developments—virtually all of which
strike down attempts by bar associations
to regulate advertising practices—are
usually inadequate to assuage the writer
or caller. The legal inability of the state
bar to prohibit advertising that some re-
gard as unprofessional advertising and
the unwillingness of the state bar to com-
mit its limited resources to quixotic at-
tempts to turn back the clock are not
satisfactory responses to the genuine
umbrage that many of our members take
with lawyer advertising.

So. at the risk of generating more such
letters and phone calls. let me try to
summarize the “law of lawyer advertis-
ing.” In the beginning, there was Bates
and O’ Steen v. State Bar of Arizona. ' a
1977 U.S. Supreme Court case holding
that advertising by lawyers may not be
subjected to blanket suppression. The
Court left open questions about the time,
place, and manner of advertising, along
with a suggestion that regulations could
prohibit false. deceptive, and misleading
advertising. In 1985, the Supreme Court
held that lawyers could not be disciplined
for soliciting legal business through print
advertising containing truthful and non-
deceptive information and advice regard-
ing the legal rights of a potential client. 2
In 1988, the Supreme Court held that a
state cannot categorically prohibit law-
yers from soliciting business by sending
truthful and non-deceptive letters o po-
tential clients known to face a particular
legal problem. 3 Finally, in 1990, the
Supreme Court ruled that states cannot
ban lawyers form truthfully communi-
cating non-state-sponsored certifications
of specialty. 4

The lone ray of hope for those who
would restrict lawyer advertising came in
Humphrey & Haas v. Committee on Pro-
fessional Ethics and Conduct of the lowa
State Bar Association, where the Supreme
Court declined to accept a case challeng-
ing the Towa advertising rules. > The

lowarule discourages lawyer advertising
by restricting the substance and manner
ol both print and electronic advertising to
information about the firm's name, ad-
dress. and telephone number, along with
certain required disclaimers. Since then,
a number of states, especially Florida.
have tried to find the line between what is
allowed and what is not—with little suc-
cess. Texas eventried to enact legislative
restrictions, but those were subsequently
struck down as unconstitutional.

So what has Washington done? We've
struggled with the same issues. We've
looked at the restrictions proposed clse-
where. such as limitations on how soon
after an accident a targeted mailing can

be sent o a client known to be in need of

legal services (a polite way of saying an
accident victim or relative). We've de-
bated restrictions at the Rules of Profes-
sional Conduct Committee level and at
the Board of Governors level. If it were
only a matter of who was for and against
lawyeradvertising, the vote wouldn’teven
be close. But facts are facts, and the
Board of Governors has a duty not to use
the WSBA's limited resources 1o pursue
causes—even popular ones—when there
1s little. if any. likelihood of success. The
U.S. Supreme Court has consistently held
that commercial speech, such as lawyer
advertising, is entitled to certain First
Amendment protections,

The current status of Washington limi-
tations on lawyer advertising are found in
the Rules of Professional Conduct at Title
7. The most controversial portion of the
Rule is found at subsection 7.3, which
reads:

7.3 Direct Contact with Prospec-
tive Clients

(a) A lawyer shall not directly or
through a third person solicit pro-
fessional employment from a pro-
spective client with whom the law-
yer has no family or prior profes-
sional relationship in person or by
telephone. when a significant mo-
tive for the lawyer’s doing so is the
lawyer’s pecuniary gain,

(b) A lawyer shall not send a written
communicationtoa prospective cli-
ent for the purpose of obtaining
professional employment if the per-
son has made known to the lawyer

Dennis P. Harwick

a desire not to receive communica-
tions from the lawyer,

The gist of this rule is that personal
contact is prohibited (unless there is a
prior family or professional relationship),
but that wiritten solicitations are allowed
until the prospective client says, "no.”

There are many other issues connected
with lawyer advertising—the image of
the profession, the accusations that the
“haves™ are trying to protect turf, the
argument that lawyer advertising is nec-
essary to inform the public about the
access to legal services, etc. For a more
complete discussion, I commend an ar-
ticle in the February 1994 issue of the
ABA Jouwrnal, “Image Problem: Burned
by a fall in public favor, the organized bar
turns up the heat on lawyer advertising.”

It you are concerned that the WSBA
isn’t paying attention to this issue, don’t
worry. If anyone discovers a way to con-
stitutionally restrict lawyer advertising. |
can assure you that people will be falling
overthemselves to bring it to the Board of
Governors™ attention!

I Bates and O'Steen v. State Bar of
Arizona, 433 U.S. 350 (1977).

2 Zauderer v. Office of Disciplinary
Counsel, 471 U.S. 626 (1985).

3 Shapero v. Kentucky Bar Associa-
tion, 486 U.S. 466 (1988).

4 Peel v. Attorney Registration and
Disciplinary Commission of Hlinois, 110
S.Ct 2281 (1990).

S Humphrey & Haas v. Commitiee on
Professional Ethics and Conduct of the
lfowa State Bar Association, 475 U.S.
1114: petition for rehearing denied. 476
U.S. 1165 (1986).
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FTRST
INTERSTATE
BANK
TRUST AND
INVESTMENT
SERVICES —
COMMITTED
T0 HELPING
YOU SERVE
YOUR
CUSTOMERS.
T JeedO

Bank

Trust Group Northwest Region:
1-800-824-1037

Member FDIC

At First Interstate, we
recognize the importance of working
in partnership with professionals
like you. We know you're concerned
about providing high-quality local
service to your clients, and we share
that commitment to professional
excellence. That's why we have our
Trust and Investment Management
offices located in communities
throughout the Northwest.

As you help your clients make
important decisions about trust and
investment services, we want you to
keep First Interstate in mind and
invite you to look at our track
record of service and performance.

We look forward to helping you
serve your clients. Please don’t
hesitate to call us with your

questions and ideas.
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ConTRACT LiTicaTioN Post-Berc v. Hupesyan:

Dip Your Brack & WHiTE CONTRACT TURN A LIGHTER SHADE OF PALE?

by Steven A. Reisler

How Berg v. Hudesman
Did and Did Not
Change Washington
Contract Law

o the layperson, a contract

means putting something down

“in black and white™ and “sign-
ing on the dotted line.” The
savvy consumer tells salespeople to “put
it in writing” and knows that she has 1o
read the “fine print.” After all, laypeople
know that “a contract is a contract and a
deal is a deal.”

Lawyers know., however. that the in-
terpretation and construction of contracts
was never that simple. Erego: 500,000+
attorneys in America!

Lawyers have always known that al-
though “a contract is a contract and a deal
is adeal,” many contracts are more mod-
els of murkiness than models of clarity.
Moreover. no matter how thoughtfully
the parties prepare their contract. there
will always arise an unforeseen situation
which, the parties will dispute, either was
or was not intended to be covered by their

agreement. To deal with the problems of

contract interpretationand contract con-
struction, the courts have devised guide-
lines and maxims such as: the “plain
meaning rule”™; the “four corners of the
document rule”™; and the maxim that a
contract must be “plain and unambigu-
ous on its face.” In order to avoid obvi-
ously unfair results due to rigid applica-
tion of these guidelines, the Washington
courts have overlaid rules of interpreta-
tion which, in certain situations, would
permit a court to consider the circum-
stances surrounding the execution of an
agreement or the intent of the contracting
partics. In Washington, the net effect of
having strict rules of interpretation over-
laid with interpretative exceptions over-
laid with exceptions to the exceptions
was a baroque body of case law lovely as

Parr I or 11

art and awtul as a tool box lor resolving
contract disputes.

In Berg v. Hudesman. 115 Wn.2d 657,
801 P.2d 222 (1990), the Washington
Supreme Court saw its opportunity to
straighten out the confusion and incon-
sistencies which had crept into contract
law. It adopted the analytic framework
for interpreting contracts called the “con-
text rule™ and embraced the law of the
Restatement (Second) of Contracts §§
212 and 214(c¢).

Alas, the business and legal communi-
ties read Berg and shuddered: Did this
signal the end of contract law in Wash-
ington? Could business people ever again
count on written contracts as binding?
Would every single LO.U., every simple
promissory note, every credit card trans-
action, every automobile purchase, every
loan and purchase agreement become a
multi-year odyssey through one fact-find-
ing trial after another? Was Berg a busi-
ness lawyer's ticket to malpractice or a
commercial litigator’s meal ticket?

First, it is important Lo distinguish be-
tween the interpretation and the construc-
tion of a contract. According to the Re-
statement (Second) of Contracts § 200
(1981): “Interpretation of a promise or
agreement or a lerm thereof is the
ascertainment of its meaning.” (Cited in
Berg, 115 Wn.2d at 663). According to
Patterson, The Interpretation and Con-
struction of Contracts, 64 Colum. L. Rev.
833, 835 (1964): “Construction . . . is a
process by which legal consequences are
made to follow from the terms of the
contract and its policies that are appli-
cable to the situation.” (Cited in Berg,
[15 Wn.2d at 663).

Thus. when the issue is the construc-
tion of a contract . . . that is, the legal
consequences which flow from the terms
of acontract...itremains anissue of law.
When the issue is the interpretation of a
contract, however, then the intent of the

parties is the touchstone. According to
Berg: “The cardinal rule with which all
interpretation begins is that its purposc is
to ascertain the intention of the parties.”
115 Wn.2d at 663 quoting Corbin, The
Interpretation of Words and the Parol
Evidence Rule, 50 Cornell L.Q. 161, 162
(1964-1965).

A change Berg made in Washington
contract law was its holding that “extrin-
sic evidence is admissible as to the entire
circumstances under which the contract
was made, as an aid in ascertaining the
parties” intent.” 115 Wn.2d at 667.

Berg held that extrinsic evidence is
always admissible to understand the con-
text of a contract regardless whether the
contract itself is ambiguous. /d. at 669.

The natural outgrowth of Berg is that
“rules of construction should not be ap-
plicd except where the intent of the par-
ties cannot be discerned from the circum-
stances and considerations outlined in
Berg. To do otherwise would be to allow
generalized rules ol construction to {rus-
trate the specific intent of the parties in a
given situation.” Scott Galvanizing, Ine.
v. Northwest EnviroServices. Inc., 120
Wn.2d 573, 584. 844 P.2d 428 (1993).

Despite the worst fears of the business
community. the Berg case did not declare
open season on contracts. Notwithstand-
ing the liberal use of extrinsic evidence to
understand the intent of the contracting
partics, Berg did not abrogate the parol
evidence rule or give parties free reign to
rewrite their contracts after the fact.

Thus. if a contract is fully integrated.
then extrinsic evidence may be admis-
sible to interpret the words and terms of
the contract in the context of the circum-
stances surrounding the contract. How-
cver, if the contract is not fully inte-
grated, then extrinsic evidence is admis-
sible to prove additional terms so long as
the additional terms are not inconsistent
with the written terms. Id. at 671,
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The court in Berg cited the following
language from Emrich v. Connell, 105
Wn.2d 551.556. 716 P.2d 863 (1986):

Where a contract is only partially
integrated, r.e., the writing is a final
expression of those terms which it
contains but not a complete expres-
sion of all terms agreed upon, the
terms not included in the writing may
be proved by extrinsic evidence pro-
vided that the additional terms are
notinconsistentwith the written terms.

Berg, 115 Wn.2d at 670

(emphasis added).

Extrinsic or parol evidence, therefore,
can be used two ways o interpret con-
tracts. First, extrinsic evidence can be
used 1o add terms to a partially integrated
contract, bt only to the extent the addi-
tional terms are not inconsistent with the
wrilten terms. Second, extrinsic or parol
evidence can always be used to place the
context and interpret the words of the
contract so that the intent of the parties
may be understood. Ambiguity is not a
prerequisite to the admission of extrinsic

evidence. Berg, 115 Wn.2d a1 669, Har-
ris v. Ski Park Farms, Inc., 120 Wn.2d
727,743, 844 P.2d 1006 (1993).

The Berg court, quoting from Stender
v, Twin City Foods, Inc.,82 Wn.2d 250,
254,510P.2d 221 (1973), explained how
to determine the intent of the parties:

Determination of the intent of the
contracting parties is 1o be accom-
plished by viewing the contract as a
whole, the subject matter and objec-
tive of the contract, all the circum-
stances surrounding the making of
the contract, the subsequent acts and
conduct of the parties to the con-
tract, and the reasonableness of re-
spective interpretations advocated
by the parties.
Berg, 115 Wn.2d at 667.

Extrinsic evidence can be used to de-
termine the intent of the contracting par-
ties and the “reasonableness of respec-
tive interpretations advocated by the par-
ties.” Id. However. extrinsic evidence
which contradicts the written terms of a
contract is not admissible. As the Wash-
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ington Supreme Court explained in Na-
tionwide Mutual Fire Ins. Co. v. Watson:

Under Berg. “extrinsic evidence 1s
admissible as to the entire circum-
stances under which the contract
was made, as an aid in ascertaining
the parties” intent.” In approving the
context rule, this court also stated
that such evidence 1s not admitted
for the purpose of importing an in-
tention not expressed in the writing.
but to give meaning to the words
employed. Extrinsic evidence illu-
minates what was written, not what
was intended ro be written.
120 Wn.2d 178, 189, 840 P.2d 851
(1992) (emphasis added).

The Appellate Court’s Attempt to
Bring Order Out of Chaos

Lawyers and trial judges are conserva-
tive by nature. When we. as a profession,
read the Berg opinion, we had connip-
tions. Doomsayers prophesied the death
of the parol evidence rule and the demise
of summary proceedings toenforce simple
contracts. Into the chaos wrought by Berg
leaped the appellate courts.

One of the early post-Berg cases to
come down the pike was Olvmpia Police
Guild v, City of Olympia, 60 Wn. App.
556, 805 P.2d 245 (Div. 2 1991). Olym-
pia Police Guild mvolved grievance pro-
cedures under a collective bargaining
agreement. Specifically, the Olympia
Police Guild sued the City for specific
performance to compel arbitration relat-
ing to the suspension of a police officer
without pay. The Superior Court dis-
missed the Guild’s action on summary
judgment on the basis that the collective
bargaining agreement was ambiguous.
The Guild appealed.

The Court of Appeals reviewed the
summary judgment record and found the
agreement was plainly worded. Citing
the newly adopted context rule, it then
examined the record and found it devoid
of any “extrinsic evidence showing any
meeting of the parties” minds that is in-
consistent with the plain words of their
agreement.” 60 Wn.2d at 559. Whatever
the City may have intended. the court
found that its professed intentions were
certainly not expressed in the words of
the agreement. “We believe . . . that the
intent of the parties to be divined by
application of the context rule has to do



with their real meeting of the minds., as
opposed to the msufficient written ex-
pression of their intent. Unilateral and
subjective beliefs about the impact of a
written contract do not represent the in-
tent of the parties.” Id. (emphasis added).

Thus, finding nothing in the record
evidencing an“intent” different from that
plainly expressed in the words of the
written agreement, the Court of Appeals
reversed summary judgment for the City
and granted judgment for the Guild. /d. at
560. The significance of Police Guild
was that the court, once it found no evi-
dence of extrinsic evidence inconsistent
with the plain meaning of the agreement,
summarily enforced the agreement. Thus,
although the Superior Court initially may
have entered summary judgment for the
wrong party, there was no flaw in the
summary judgment procedure itself.

Two years later, in Minter v. Pierce
Transit, 68 Wn. App. 528,843 P.2d 1128
(Div. 2 1993), the court held that arbitra-
tion was not the exclusive remedy for an
alleged wrongful termination under a
particular collective bargaining agree-
ment and affirmed the Superior Court’s
denial of the employer’s motion for sum-
mary judgment. Focusing once again on
the plain meaning of the words of the
agreement and the absence of any extrin-
sic evidence of a mutual intent inconsis-
tent with the plain meaning of those words,
the court wrote: “Like the declarations in
Police Guild. [the] declaration only shows
the unilateral view of the intent of the
Pierce Transit negotiators and fails to
show any meeting of the minds inconsis-
tent with the words of the collective bar-
gaining agreement.” 68 Wn. App. at 534
(emphasis added).

In Vacova Companyv. Farrell, 62 Wn.
App. 386,814 P.2d 255 (Div. 1 1991), the
trial court had granted summary judg-
ment on a promissory note in favor of the
seller of real estate. Although the party
resisting the motion for summary judg-
ment introduced affidavits asserting that
additional terms needed to be read into
the contract, neither the Superior nor the
Appellate Court would add those terms.
Citing the parol evidence rule articulated
in Berg, the Appellate Court reiterated
that, even if the written contract was not
integrated, additional terms could be
proved by extrinsic evidence only if the
additional terms were not inconsistent
with the written terms. 62 Wn. App. at

396. The Appellate Court affirmed the
summary judgment.

Division One of the Court of Appeals
again proved the vitality of the parol
evidence rule by making it one of the
foundations of its decision in Wells Trust

v. Grand Central Sauna and Hot Tub of

Seattle, 62 Wn. App. 593, 815 P.2d 284
(Div. 1 1991).

[T]he general rule is . . . that the
parol (extrinsic) evidence is not ad-
missible for the purpose of adding
to, modifying, or contradicting the
terms of a written contract, in the
absence of fraud, accident or mis-
take, but is admissible to show the
situation of the parties and the cir-
cumstances at the time of the execu-
tion of the written instrument for the
purpose of ascertaining the inten-
tion of the parties and properly con-
struing the writing. Such evidence is
not admitted for the purpose of im-
porting into a writing an intention
not expressed therein, but with the
view of elucidating the meaning of
the words employed. It is the duty of

the court to declare the meaning of
what is written, not what was in-
tended to be written.

62 Wn. App. at 602.

However, as in the 1991 Division 2
Police Guild case before it, Division | of
the Court of Appeals in Wells Trust fo-
cused once again on the “objective mani-
festations of the agreement rather than
the less precise subjective intent of the
parties nototherwise manifested.” 62 Wn,
App. at 602. Emphasizing one of the
maxims of contract construction, the court
in Wells Truse specifically wrote:

Absent fraud, deceit or coercion, a
voluntary signatory is bound to a
signed contract even if ignorant of
its terms. Therefore, the parties are
bound by the contract as signed and
the parol evidence cannot change
the contract, only aid in its interpre-
tation.

Id. (citations omitted.

emphasis the court’s.)

Although these early post-Berg appel-
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late decisions sounded reassuringly like
the “plain meaning rule” swathed in the
“context” of Berg, some early cases
proved the uselulness of the context rule
in avoiding the occasional harsh result of
the older, more hide-bound rules of con-
tractinterpretation. Thus, in Homeowners
Ass'n v. Witrak, 61 Wn, App. 177, 810
P.2d 27 (Div. 1 1991). the Court of Ap-
peals reversed the trial court’s summary
Judgmentregarding arestrictive covenant
in a housing development. The home-
owners association had sought to force a
lot owner to remove twelve 30-foot-tall
Douglas firs he had planted along his lot
lines without approval of the association.
The trial judge concluded that because
the restrictive covenant pertained only to
fences, walls or shrubs. and mentioned
nothing about 30 foot trees, it found that
the trees were literally not restricted by
the covenant. The Appellate Court re-
versed. 61 Wn. App. at 184.
Referencing the context of the restric-
tive covenant, the Court of Appeals in
this case placed less emphasis on the
covenant’s choice of words than its clear
purpose to prevent lotowners from block-
ing the outlooks or views of neighbors.

61 Wn. App. at 181. Distilling Berg toits
essence, the court wrote: “Of particular
interest to this case is the Berg court’s
emphasis onrejecting interpretations that
are unreasonable and imprudent and ac-
cepting those which make the contract
reasonable and just.” fd.

There are more than two dozen pub-
lished appellate decisions which mention
Berg and the context rule either directly
or in passing. These cases have gone a
long way to alleviate the initial conster-
nation lawyers felt when they first read
Berg three and a hall years ago. The
decisions show that the older. sensible
rules of construction are still vital, but
they no longer reign tyrannically over
reason, Perhaps the meaning of Berg is
best expressed in the simple language of
Homeowners Ass'n v. Witrak: contract
interpretations which are either unrea-
sonable orimprudent yield to those which
make the contract reasonable and just,
notwithstanding the four corners of the
document. /d. To the extentextrinsic evi-
dence makes the interpretation of a con-
tract reasonable and just, it is admissible:
however, to the extent extrinsic evidence
robs the written words of meaning or

introduces illogic or imprudence into the
contract, such extrinsic evidence is inad-
missible.

Part Il of this article will appear in the
July Bar News. Topicsare Berg v. Hudes-
man and Insurance Contracts; What You
Meant, What You Knew and What You
Did: Litigation About Settlement Agree-
ments and Releases; Real Estate in the
Post-Berg World; The Choice of Laws
Clause to the Rescue? and Discussion,
Hoots and Mud-slinging. At the end of
the article there is a selected list of post-
Berg cases.

Steven A. Reisler is a partner with
Ogden, Murphy, Wallace in Seatile. He
was Bar News editor from 1981 to 1985,
served on the WSBA Board of Governors
from 1985 to 1988 and was a member—
and later chair—of the State Commission
on Judicial Conduct between 1988 and
1992

Thenexttime
you Te [enewing

your malpractice
Insurance,

questio

The no
benefit

Profess

remember
that time is money

CNR

For All the Commitments Y ou Make®

© 1993 Poe & Brown, lnc.

Every professional liability program requires
a renewal application, but ours is short and
to-the-point. On all but a few specific

hasn't changed from last year, you don't
need to tell us about it.

-change renewal application is just one

Plan an extraordinary value. This benefit
and others are why more than 27,000 lawyers
in 45 states are insured by the Lawyer's Pro-
tector Plan.

For more information, contact your inde-
pendent agent. Or call National Insurance

ns, if the answer to the question

that makes the Lawyer's Protector

ionals Corporation.

(206) 441-7960

Lawyer's Protector Plan

Tt Lineyer s Prosecior Pl u 2 tvademark of Pac o Buoem, inc., Tampa, Florida, amd &
wsdersaeit iem by the Cotimersial Casmalty Comtpary. o of the CNA Inmoamac Crmapamics. CNA
Plasa, Chicage, IL 60685, CNA & a repuiered serwsce mark of the CNA Firars al Coponsition, the
et comparey o the CNA [reancs Gompamics

30  WASHINGTON STATE BAR NEWS

June 1994



by Lindsay T. Thompson
Editor, Bar News

Spokane, May 6-7. 1994

Present: The President and President-elect
Ron Gould, the Governors, and Governor-
elect Patricia Williams of Spokane (see Bar
News, May 1994, page 42). Also present:
Rebecca Baker (Legal Foundation of Wash-
ington); Thomas A. Campbell (Washington
Assn. of Criminal Defense Lawyers); Bar-
bara Clark (Legal Foundation of Washing-
ton); Judge Michael Donohue (Superior Court
Judges’ Assn.). Gregory J. Tripp (WSBA
General Practice Section); Thomas M.
Fitzpatrick (Washington ABA Delegation);
Judge Dave Hansen (Administrative Law
Judges™ Assn.); Jim Kauffman (Washington
Association of Prosecuting Attorneys) Nancy
Krier (Washington Women Lawyers); Den-
nis P. Harwick (WSBA executive director);
Janet Helson (Lesbian/Gay Legal Society of
Puget Sound); Scott A.W. Johnson (King
County Bar Assn. Young Lawyers); Mary Jo
Diaz (Government Lawyers Bar Assn.); Larry
Winner (Washington State Assn. of Munici-
pal Attorneys); Alva Long (South King County
Bar Assn.): J. Richard Manning (King County
Bar Assn.); Mary McQueen (Supreme Court
of Washington); Peter J. Karademos (WSBA
Family Law Section); Narda Pierce (Attor-
ney General’s Office); John M. Riley, 3d
(WSBA Real Property, Probate & Trust Law
Section); Timothy E. Szambelan (WSBA
Young Lawyers Division); Lindsay T. Th-
ompson (Bar News editor); Judge Philip J.
Thompson (Court of Appeals, Division III);
and Robert D. Welden (WSBA general coun-
sel).

Now That Charles Kuralt Has Retired, It
Should Be “On The Road With Paul
Stritmatter”: The president reported that since
the last meeting (Bar News, May 1994, pages
31-36), he held focus groups with lawyers in
a Tacoma law firm as well as from the Spo-
kane area; spoke to the Kitsap County Bar
Association on professionalism; co-chaired
meetings of the WSBA-Supreme Court Task
Force on Lawyer Discipline (Bar News, March
1994, page 34); met with judges from the
former Soviet Republics of Kazakhstan and
Kyrgyzstan on how bar associations work
(see story, this issue, page 55); met with six
lawyers from China on similar topics (see
story, this issue, pages 52-33); represented
the Bar Association at the swearing-in of U.S.
District Judge Franklin Burgess in Tacoma;
met with the WSBA Young Lawyers Divi-
sion at their midyear meeting; met with mem-

bers of the Washington trial lawyers and
defense trial lawyers organizations over some
proposals for changing Washington civil dis-
covery rules; met with the chair of the Legal
Foundation of Washington; served as a facili-
tator for the Volunteer Legal Services Action
Plan Conference at SeaTac (see story, this
issue, page 24); and attended the Washington
Women Lawyers Judicial Appreciation Lun-
cheon with president-elect Ron Gould. The
president also reported meetings with Rep.
Pat Thibodeau and United Food & Commer-
cial Workers Local 1001 president Joe
Peterson on the WSBA staff unionization
issue (Bar News, May 1994, page 15). In light
of the Union’s failure to obtain the with-
drawal of the bill requiring the WSBA to
unionize, in a special meeting several weeks
before the regularly scheduled one in Spo-
kane, the Board voted to challenge the law in
court as a violation of the separation of pow-
ers, the bar being a branch of the Supreme
Court. The law firm of Davis Wright Tremaine
volunteered its services to the Association, at
no cost, to challenge the statute; the case will
be filed shortly.

Stritmatter also reported meeting with the
Reporter of Decisions and signed the licens-
ing agreement that will make appellate re-
ports available on the WSBA computer bulle-
tin board. However, an interesting wrinkle
has arisen. Some of the private lawyers who’ve
made “dirt-cheap™ access to statutes and ap-
pellate decisions a personal crusade went off
to Olympia pointing out to the Honorables
that these databases were paid for by the
taxpayers of Washington, so lawyers ought to
have access to them for little, if not nothing,
since they belong to the public.

The reaction of some of the Honorables
and the green eyeshade crowd who back them
up, was acollectively raised eyebrow. “We're
subsidizing the provision of this information
to lawyers? Hmm.” The upshot was a budget
note requiring the courts to recover the full
cost of publishing the appellate reports. The
net result will likely be a significant increase
in the cost of the Advance Sheets in 1995.
“We may have been hoisted on our own
petard,” Stritmatter commented.

The National Center for State Courts, a
think tank, is coming out to do a study of what
this will entail. Governor Mary Fairhurst will
serve as the Board’s liaison to the study.

The Board Is Coming, The Board Is Com-
ing: The Governors approved a meeting sched-
ule developed by president-elect Ron Gould.
For the balance of the current bar year, and the
1994-95 year, here's the plan: Vancouver,

Washington, June 17-18; Ocean Shores, July
29-30: Seattle, September 8-9; Yakima, Oc-
tober 14-15; Seattle, December 2-3; Olym-
pia, January 13-14, 1995; Tacoma, February
17-18, 1995; Sudden Valley, near Belling-
ham, March 31-April 1, 1995; Spokane, May
12-13, 1995; Lake Chelan, May 16-17, 1995;
Winthrop, June 28-29, 1995; Seattle, Sep-
tember 7-8, 1995. You’ve been warned.

Almost As Many New Lawyers As There
Are Liaisons At Board Meetings: 399 new
hungry mouths will join us at the Bar thanks
to the February Bar exam. 537 people sat the
exam. The overall pass rate was 74.3%. 80.2%
of attorney applicants and 69.2% of general
applicants passed. Gonzaga University’s
School of Law had the highest pass rate,
which made Dean John Clute very happy
when he was told about it during his annual
report to the Board.

But Not As Many As Committee Appli-
cants: Some 1,100 WSBA members have
sent in WSBA standing committee appoint-
ment preference forms. The Governors and
president-elect Ron Gould hope to sort out all
the appointments by midsummer.

Lists and Appointments: The Board ap-
proved a revision of its policy governing
disclosure of WSBA membership mailing
lists and labels. They appointed State govern-
ment lawyers Janet Frickelton and Richard
McCarton to four-year terms on the State Law
Revision Commission (RCW Ch. 1.30), and
sent a batch of names to the Supreme Court
from which the justices will make appoint-
ments to the Disciplinary Board. They elected
Scott Miller of Spokane to a two-year term in
the ABA House of Delegates, to succeed Ed
Shea of Pasco, and reappointed current del-
egates Margaret McKeown of Seattle and Jeff
Tolman of Poulsbo.

This Time We’ll Have The Paramedics at
the Door: 1992°s Board review of proposed
Superior Court civil rule changes was inter-
esting for the manner in which a number of
rules changes beloved of the plaintiff’s bar
were rammed through, as well as for the tense
and generally surly manner in which it was
done.

One of the hot items was CR 19(f), which
would require joinder of a nonparty when
fault is raised by a defendant in cases under
RCW 4.22.070(1). Approved by the Court
Rules Committee chair on a 9-9 tie vote, the
rule was approved 6-4 by the Board, and
published by the Supreme Court for comment
in the Advance Sheets (120 Wn.2d i, iii-iv,
January 6, 1993). In September the Supreme
Court sent back a question: What is, or should
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be, the consequence for failure to join a
nonparty? The Rules Committee sent the
Board fairly heated majority and minority
reports. After some debate over whether the
entire rule should be reconsidered, or just the
answer to the question the Court posed, the
Board tabled it for the next meeting. Propo-
nents and opponents will be invited.

A Salutary Openness, Or Conviction By
Accusation? The Board considered a rewrit-
ten Title 11 of the Rules of Lawyer Discipline
submitted by WSBA disciplinary counsel Lee
Ripley. Its preamble declares,

It is Washington State Bar Association
policy thatdisciplinary information shall
be public information subject to the
restrictions set forth below. In general,
records of disciplinary proceedings shall
be public information after a lawyer
responds or has a reasonable opportu-
nity to respond to a grievance.

Lawyers would have ten days to respond to a
grievance before the matter would become
public.

Dennis Harwick told the Board the experi-
ence of other states with open disciplinary
records has been that the media takes little
interest in the actual content of most griev-
ances. “All they want to write about is the

cover-up when they are denied access,” he
said. “Lawyers have no protection as it is,”
Jan Peterson reminded the Board. “A griev-
ant can go to the press before filing a com-
plaint.” The Board tabled the proposal to July
for circulation and comment.

CLEaning House: The Board approved
the mission statement of the CLE Department
adopted after the recent CLE Planning Re-
treat (Bar News, May 1994, page 20). The
mission is to deliver high quality CLE that
imparts knowledge, reaffirms values, and
enhances skills, in a self-supporting, acces-
sible and reasonably priced manner. Goals
and objectives flowing from that include
reaching 50 percent of the Bar each year by
1998, continuing to offer skills training for
new lawyers, expanding the definition of CLE
to include nonlegal topics that allow attor-
neys to maintain high competence in their
work (things like stress management and com-
puter skills) better use of technology, in-
crease program offerings outside King County,
and increase publications offerings and fre-
quency of updates.

Everyone thought this was a fine set of
goals except Governor Mike Larson, in whose
view it wasn't a consensus of those at the CLE
retreat because he didn’t personally agree
with them. An observer cautioned the Board
that this sounded like direct competition with

other CLE providers, which could be A Very
Bad Thing, as Sellar & Yeatman would say. A
Surfeit of CLE, tsk, tsk. Funny how, when it
comes to CLE market share and profit, other
Bar groups always want to be the Walrus and
the Carpenter, with WSBA as the oysters. The
Board approved the CLE mission statement
and goals, with Larson dissenting.

Every Revolution Leaves Behindthe Slime
of New Bureaucracy, Kafka wrote, and in
that light it’s no surprise that the WSBA
Governance Task Force, made up of repre-
sentatives of various bar-related interest
groups, has what co-chair Wayne Blair called
a “significant feeling” for the creation of a
WSBA House of Delegates made up of repre-
sentatives of various Bar-related interest
groups. Whether they will supplant, or merely
supplement, the Board of Governors awaits
further revelation, as does the intriguing ques-
tion of who’ll foot the bill. Friends of the Bar
News will also, doubtless, wait, breath bated,
for news of what the Task Force thinks should
be done with the magazine, having opined
that it isn’t an effective communications ve-
hicle and its deadlines are too long. Why are
Bar News deadlines so long? To cope with the
product of the Task Force on Governance,
which, without prior notice, dropped three
articles totaling fourteen pages in place of the
promised one article late on the afternoon of
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mal ¢ prac e tice
n. Improper or negligent act by a
professional causing damage or injury.

pro e tec ¢ tion

n. To keep from harm, attack or injury.

Washington State Bar Association-Sponsored
Lawyers’ Professional Liability Insurance Program

A Reliance National

INSURANCE COMPANY

K7

Call Pam Blake

206-224-7411
or
800-366-7411

KIRKE-VAN ORSDEL, INCORPORATED
ADMINISTRATOR
1420 5th Avenue, Suite 2200, Seattle, Washington 98101-9764 001252010101
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deadline day for the June issue, and left a
message asking that space be held for a fourth,
which would be several days late. In fact, it
never showed up at all. Meanwhile, on the
questions of whether WSBA should be a
mandatory or voluntary bar, a regulatory
agency or a discretionary programs agency,
or whether dues should be split between man-
datory and discretionary functions, Blair said
there is no real support for any of those
options. Who'd have thought we’d all live to
see the revival of the Edsel?

Ballot Advice, Legislation and Legal Ser-
vices: At the request of the WSBA Civil
Rights Committee, the Board voted to oppose
[nitiatives 608 and 610 in the fall elections.
WSBA Legislative Liaison John Fattorini
reported, by telephone from Olympia, on the
end results of the 1994 legislative session and
made some predictions of the mischiel to
come in 1995. Evergreen Legal Services Di-
rector Ada Shen-Jaffe and Spokane Legal
Services Director Jim Bamberger gave their
annual report on the state of legal services in
Washington.

Now, Now, Be Nice: The Board received
some recommendations from the Court Con-
gestion and Improvement Committee for
guidelines for courtroom decorum and prac-
tice by lawyers and, after a long stretch of
self-indulgent comment about how rules with
any teeth to them would cramp their many

and varied litigating styles, sent the guide-
lines back for the Committee todevelop some-
thing less presumptuous.

We Had Funds, Funds, Funds 'Til the
Sections Took the Surplus Away: Dennis
Harwick told the Board the budget is showing
strong numbers halfway through the fiscal
year, but that surplus will drop at year’s end,
when surpluses accrued by the sections are
transferred over to them, and when a new
rainy-day fund for the CLE Department—
approved by the Board at this meeting—goes
into effect. The Board also approved the hir-
ing of one lawyer to serve as counsel for the
Disciplinary Board.

Nothing In This Hand, Nothing Up My
Sleeve. .. : In other money matters, the Board
denied arequest from the Family Law Section
for $4.800 they claimed was theirs but denied

them. They said they’d found out at the end of

the last fiscal year they’d run a surplus, but
then the fiscal year ended and the money was
transferred before they could figure out how
to spend it. They wanted an appropriation
from the General Fund for two ill-defined and
poorly costed-out ideas. Ah, the Board said,
there was no administrative charge assessed
last year. Had there been, there would have
been no surplus. Nice try. The answer is no,
but everyone thought the Section’s represen-
tative did a fine job pleading a thin case.

A Certain Chintziness Noted Among the

Depositories: At the request of representa-
tives of the Legal Foundation of Washington,
the Board passed a resolution encouraging
“lawyers and law firms to negotiate the best
possible net interest rates on their [OLTA
accounts”™ and authorizing WSBA “officers
and staff to work with and support the Legal
Foundation in promoting and negotiating
higher net interest rates on IOLTA accounts.”
Foundation Board member Kevin Kelly told
the Board if six Washington banks had paid
2% and charged no service fees on their
IOLTA accounts, the Legal Foundation would
have raised an additional $840,000 this year.

Tell The Legislature the Taxpayers Are
Subsidizing It. That'll Get Their Attention:
The Board also agreed to ask the Supreme
Court to return for further consideration pro-
posed amendments to CRLJ 3 and CRLJ 4(b),
which would allow nitial service of district
court complaints without payment of a filing
fee. Emily Gordon, Spokane County Law
Librarian, told the Board the county law li-
brarians are concerned that collection agen-
cies will use this option in great volume,
significantly reducing fee income to law li-
braries. Waxing indignant that the Court Rules
Committee hadn’t twigged to this complica-
tion when they passed on the rule, the Board
decided the commitiee should have another
chance to get it right. Next meeting: June 17-
18 in Vancouver, Washington.
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WSBA Nondisciplinary Notices
Interim Suspension: Seattle lawyer
Richard Brent Daniel (WSBA #12309,
admitted 1982) was ordered suspended
from the practice of law pursuant to RLD
3.1 pending the outcome of disciplinary
proceedings by Supreme Court order en-
tered March 16, 1994,
NOTE: Interim suspension is pursuant
to RLD Title 3 and is not a disciplinary
sanction, [March 29, 1994]

WSBA Disciplinary Notices

Suspended: Alaska lawyer Roger W.
Carlson (WSBA #7158, admitted 1976)
has been ordered suspended for a period
of three years by the Washington Su-
preme Court. The suspension is recipro-
cal discipline based on a September 10,
1993, order of the Supreme Court of
Alaska imposing a three-year suspension
for Carlson’s intentional failure to per-
form legal services for which he was
retained, neglecting legal matters en-
trusted to him, intentionally misrepre-
senting the status of a legal matter and
making false statements, withdrawing
from a legal matter without promptly
refunding fees not earned, failing to pro-

Notices of Interest to Bar Members

vide full and fair disclosure of all facts
and circumstances relating to a griev-
ance, communicating with a party with-
out prior consent and without other legal
authorization, and negotiating a settle-
ment on behalf of a client in knowing
disregard of a suspension order from the
Supreme Court of Alaska. [March 24,
1994]

Disbarred: Pursuant to a stipulation,
Seattle lawyer Jeffrey D. Spence (WSBA
#4598, admitted 1972) was disbarred by
order of the Supreme Court on March 9,
1994, effective immediately.

The disbarment arose from Spence’s
conduct while serving as the court-ap-
pointed guardian in six separate cases.
While serving as guardian, he failed to
keep adequate records and failed to timely
file guardianship reports, in violation of
RPC 1.1(i), RPC 1.1,and RPC 1.14(b)(3).
He also failed to perform his duties as a
guardian in a timely manner, in violation
of RLD 1.1(i) and RPC 1.3. He disbursed
unearned guardianship funds to himself
without court authorization and without
permission from his wards. He stipulated
that he either misappropriated funds in
violationof RLD 1.1(a), RLD 1.1(i), RPC

8.4(b) and RPC 8.4(c), or he borrowed
funds without their informed consent in
violationof RLD 1.1(1),RPC 1.4(b), RPC
1.8(a) and RPC 1.14(a). Spence admitted
he submitted incomplete, inaccurate and
misleading guardianship reports in viola-
tion of RLD 1.1(1), RPC 3.3(a)(1), RPC
3.3(a)(4), RPC 3.3(f), RPC 8.4(c) and
RPC 8.4(d). At various times during the
Bar Association’s investigation, he failed
to cooperate with that investigation, in
violationof RLD 1.1(j)and RLD 2.8(a)(i).

In addition to ordering Spence’s dis-
barment from the practice of law in this
state, the Supreme Court ordered that he
pay costs and expenses of $750. Further,
Spence must pay restitution to his former
wards before he may be reinstated to the
practice of law in Washington. [April 4,
1994]

Public Notices
Is Your Court User-friendly?
A Correction:

The American Judicature Society has
announced its news release, “Is Your
Court User-Friendly?” (Bar News, April
1994, page 43) contains an incorrect fax
number via which individuals may make

PROFESSIONAL

Law Offices Of

Peterson, Bracelin, Young, Putra, Fletcher & Zeder, Inc., P.S.

Since 1973

DISCIPLINE

Hf’ are counsel for lawyers, doctors, dentists and other professionals in disciplinary,
licensing, sexual harassment and employment matters.

Brian A. Putra, former Chairperson of the WSBA Disciplinary Board, is available to represent lawyers in disciplinary proceedings.

If we can be of service to you or your clients, please call us.

Suite 2500 ¢ 506 Second Ave. ¢ Seattle, WA 98104 * (206) 624-6800
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suggestions for making courts more ori-
ented to their users. The correct fax num-
beris (312) 558-9175.

U.S. Department of Transportation: al-
cohol misuse prevention:

The U.S. Department of transportation
published final rules establishing alcohol
misuse prevention programs for employ-
ers and employees governed by five of its
operating administrations (FAA, FHWA,
FRA, FTA, and RSPA). These regula-
tions cover over seven million employ-
ees in airline, railroad, trucking, mass
transit, pipeline and maritime vessel in-
dustries. Most of these regulations are in
response to the Omnibus Transportation
Employee Testing Act of 1991 and are

intended to enhance the overall safety of

the transportation industry. For a com-
mentary on the Act, see “New Horizons
in the Arena of Drug Testing,” Bar News,
August 1993, pages 20-21.

Seattle Comprehensive Plan Final EIS
Available in Electronic Form:

The Final Environmental Impact State-
ment of Seattle’s Comprehensive Plan is
available to the public in electronic form
through the Seattle Public Library’s

Internet connection. The public can ac-
cess the EIS electronically at branch li-
braries and via modem. To connect via
modem, dial (206) 386-4140 and follow
the on-screen instructions to the Library s
main menu. Select Internet connection
and connect to the Environmental Green
Gopher. The Final EIS is found in the
“What’s New"” section. For more infor-
mation on connecting to the Seattle Pub-
lic Library’s Quest Computer, call the
Library Help Desk at (206) 386-4134.

New Bulletin Board Database System
Introduced by Association of Legal Ad-
ministrators:

The Association of Legal Administra-
tors has introduced a Bulletin Board Sys-
tem (BBS) using CompuServe which
enables members to gain direct automated
access to information related to ALA and
business management in legal organiza-
tions. The BBS, listed under “Assn of
Legal Admin,” is a section in the Court
Reporters Forum on CompuServe and
contains message, library and conference
room areas. For more information on the
BBS, contact ALA at (708) 816-1212.

Free ABA CLE Catalogue:

The free American Bar Association
Skills Training Catalogue of hundreds of
CLE materials designed for in-house skill
training and self-study is available from
the ABA at (800) 964-4CLE (4253). Sub-
ject areas include advocacy skills, dis-
covery and trial prep, trying cases in a
variety of specific areas of the law, legal
practice skills, ethics and professional-
ism, and law office management.

Inre RCW 19.52.120(1): Legal Interest
Rate (“Usury Rate”):

The average coupon equivalent bond
yield from the first auction of 26 week
treasury bills in May 1994 is 4.57 %. The
maximum allowable interest rate per-
missible for June 1994 is therefore 12
%.

See page 48 of this issue for a complete
10-year table.

Public forum on access to justice issues:

Washington State Paralegal Associa-
tion invites attorneys, legislators, parale-
gals, judges and educators to join an open
discussion facilitated by Ken Schram of
KOMO Television, Saturday. June 4, 9
a.m. to 12 noon at the Holiday Inn Crown
Plaza in downtown Seattle.

Wheels of Justice

Join WSTLA in breaking the chain
of violence in our communities by
participating in a family fun ride
along Lake Washington during Bi-
cycle Sunday.

Proceeds benefit Childhaven and
24 other therapeutic-care centers
across the state which practice early
intervention to stop abuse and crime.

Cyclists receive a Wheels of Jus-
tice T-shirt at check-in.

Bicycle rodeo/demonstration/pic-
nic at Seward park following.

Sunday June 19
1-4 p.m.

43 Avenue South and Lake
Washington Boulevard
Children 12 and under can ride for
a 510 donation.

All others can participate with a
$25 contribution.

All donations are tax-deductible.
Volunteers also needed to help out
during the event.

Call WSTLA at (206) 464-1011/
(800 732-9251

Only West's Revised Code of Washington
Annotated™ gives you fully annotated
statules.

Detailed legislative history.
Organized case citations.
Complete library references to:

Washington Practice

Key Numbers

Law reviews

WEST C==

EXCLUSIVE REFERENCES TO KEY NUMBERS, LAW REVIEWS,
AND FEDERAL LAWS. WASHINGTON PRACTICE, AND MORE.

BUILDING THE ULTIMATE
WASHINGTON CD LIBRARY

Citations to parallel federal laws
Citations to Constitution provisions
Citations to attorney general opinions
and more!
Complete annotations help you find rele-
vant cases and round out your research.
Call today for more information and a
free demonstration.

1-800-255-2549, ext. 2107
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*NITAe

Taking and
Defending
Depositions
September 7-9, 1994
University of Washington

School of Law
Seattle, Washington

Learn by doing
at this intensive trial
advocacy program.

Topics include:

m Introduction to
Deposition Skills

m Information-Gathering
Skills

m Appropriate Utilization of
Exhibits in a Deposition

m Theory Testing
m Defending a Deposition

For more information
call NITA Admissions

1-800-225-6482
Fax (219) 282-1263

NATIONAL INSTITUTE

For TRIAL ADVOCACY

WASHINGTON STATE BAR NEWS

Business Advisory Services, Inc.
(206) 223-5400

CLE International (206) 621-1938

Idaho Law Foundation (208) 342-8958

King County Bar Association CLE
(206) 340-2579

Northwestern School of Law of Lewis &
Clark College (503) 768-6642

National Business Institute, Inc.
(715) 835-7909

National Institute of Trial Advocacy
(NITA) (800) 225-6482. BBS regis-
tration, messages, etc.: Set communi-
cation program to 8 bits, no parity, 1
stop bit, then call (219) 234-7348.

Spokane County Bar Association
(509) 623-2665

Tacoma-Pierce County Bar Association
(206) 383-3432

University of Washington School of Law
(UW CLE) (206) 543-0059/(800) CLE-
UNIV

Washington Association of Prosecuting
Attorneys (WAPA) (206) 727-8202

Washington State Bar Association CLE
(WSBA CLE) (206) 727-8202

Washington State Trial Lawyers Asso-
ciation (WSTLA) (206) 464-1011/
(800) 732-9251

June 1994
3 Seattle: Biotechnology Confer-
ence. Sponsored by UW CLE.
3 Seattle: Rules as Tools. Sponsored
by WSTLA.

3-4 Seattle: Washington State Parale-
gal Association 19th Annual Conven-
tion. For information: (800) 288-9772.

4 Seattle: Public Forum on Access
to Justice Issues. Sponsored by Washing-
ton State Paralegal Association. Contact:
(800) 288-9772.

3-5 Yakima: WSBA Real Property,
Probate & Trust Section Midyear.

10 Spokane: Spokane County Bar As-
sociation Annual Meeting. For informa-
tion: (509) 623-2665.

10 Scattle: Trusts. Sponsored by
WSBA CLE.

10 Tacoma: Bankruptcy. Sponsored
by TPCBA. Contact: (206) 272-8871.

10-12 Bellevue: WSBA Family Law
Section Midyear Meeting.

10 Resolutions for WSBA Annual
Meeting due by 5 p.m. at WSBA offices.
See complete notice on page 56.

11 Tacoma: Nuts & Bolts of the Court-
house Tour—Everything Any New Law-
yer Needs to Know. Sponsored by

June 1994

TPCBA. Contact: (206) 272-8871.

15 Deadline for August 1994 Bar
News.

15 Nominations due, Treat Award
for Excellence. Sponsored by National
College of Probate Judges (see “Digest,”
Bar News, May 1994, page 39).

17 Spokane: Annual Spokane County
Bar Association Golf Tournament. For
information: (509) 623-2665.

17 Seattle: Limited Liability Com-
panies. Sponsored by WSBA CLE.

17 Olympia: Trusts. Sponsored by
WSBA CLE.

17-27 Seattle: Northwest Regional
Trial Advocacy Program. Sponsored by
NITA.

17-18 Vancouver, WA: WSBA Board
of Governors Meeting,

24-25 Chelan: WSBA Litigation Sec-
tion Midyear Meeting.

24 Spokane: Limited Liability Com-
panies. Sponsored by WSBA CLE.

July 1994

12-Aug. 14 U.W. CASRIP Summer
Patent Law Institute. Sponsored by UW
CLE.

15 Deadline for September 1994 Bar
News.

15 Seattle: Living Trusts/Trustees.
Sponsored by WSBA CLE.

22 Seattle: Motions Practice. Spon-
sored by WSBA CLE.

25-26 Summer Estate Planning Insti-
tute. Sponsored by UW CLE.

29 Seattle: Sexual Harassment. Spon-
sored by WSBA CLE.

29 Spokane: Motions Practice. Spon-
sored by WSBA CLE.

29-30 Ocean Shores: WSBA Board
of Governors meeting.

Sign up for
the WSBA
Speakers Bureau.
Call
Beth Greenhill
(206) 727-8213.




CoMMITTEE APPOINTMENT OPPORTUNITIES FOR WSBA MEMBERS

The Board of Governors of the Washington
State Bar is called upon to make appoint-
ments to various boards, commissions and
committees listed below. These vacancies are
in addition to those on standing committees
of the WSBA, for which a separate mailing
goes out toeach member annually. Some time
frames for application are shorter than others,
as a result of the need to start this service at
some point in time and the desire to include as
many openings as possible. Over time, all
openings will be listed at least three months
ahead of Board action.

Members are encouraged to apply for any
and all positions that are of interest. Direct
applications to Dennis P. Harwick, Executive
Director, WSBA, 500 Westin Building, 2001
Sixth Avenue, Seattle, WA 98121-2599, or to
members’ representatives on the Board of
Governors. Members of the Board of Gover-
nors, the congressional or other districts they
represent, and their city of residence are listed
on the masthead of the Bar News.

Board for Judicial Administration
(BJA): One Seat
(Call for applicants-September; Board ac-
tion-November)

The term of Ronald M. Gould (Seattle)
expires December 31, 1994. There is no set
term (terms coincide with the term of office
of each member, most of whom are judges),
but the Board prefers that individuals serve
two to three years for continuity. Meetings
expenses are paid by the BJA. For a descrip-
tion of the BJA, see Board of Judicial Admin-
istration Rules (BJAR) in the Supreme Court’s
Rules of General Application.

Continuing Legal Education (CLE)
Board: Three Seats
(Call of applicants-June; Board action-July)

The three-year terms of Ernest G. Allen
(nonlawyer member nominated by WSBA,
Pasco), Peter H. Arkison (Bellingham) and
Dillon Jackson (Seattle) expire September
30, 1994. Members are nominated by the
WSBA Board of Governors to the Supreme
Court, which makes the appointments. Meet-
ing expenses are paid by the WSBA.

Legal Foundation of Washington
Board of Trustees: Two Seats
(Call for applicants-September; Board ac-
tion-November)

The two-year terms of Rebecca Baker (Re-
public) and William P. Bergsten (Tacoma)
expire December 31, 1994. The Foundation
manages and disburses the interest earned on
lawyers’ pooled trust accounts (IOLTA) le-
gal assistance and education programs in
Washington. A knowledge of, and inter-

est in, access to justice for low-income
persons and a willingness to devote the
time required to carry out the Foundation’s
duties. The Board meets five to six times
per year for full-day meetings. Commit-
tee meetings may require additional time.

Meeting expenses are paid by the Foun-
dation. The open terms begin January 1,
1994, and end December 31, 1995. Trust-
ees are eligible for appointment to one
additional term, for a total of four years’
service,

All the Exhibit Indexes
and Closing Sets You Want
When You Want Them

Excelsior-Legal’s 4 regional plants offer immediate
shipment of a complete line of quality exhibit indexes
and closing sets, including: numerical/reverse numerical,
Roman numeral, alphabetical, medical, trust, litigation,
table of contents and blank—in letter or legal size, bottom
or side tabbed. We also stock a full line of Tabbies,
exhibit labels, tags and stampers.

All indexes are constructed of sturdy 32-b. ledger
stock, and tabs are printed both sides and mylar
reinforced (except blank tabs).

For fast and reliable service

call (800) 433-1700 or (817) 461-5993.

Isior-

610 Magic Mile, Arlington, TX 76005

Epuce

or for more information

Legal, Inc.

VANCOUVER, B.C.
Headquarter Hotel: Hyatt Regency

W A full schedule of CLE programs.

(503) 620-0222,ext. 377.
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Make Your Plans Now!

SEPTEMBER 28 - OCTOBER 1, 1994

CANADA 1 QA

OREGON STATE BAR
60TH ANNUAL MEETING

B A trade show of the latest legal products and services.
B Exciting tours to local attractions and fun activities for kids.

W Social events for networking with new and old colleagues while enjoying
Vancouver's breathtaking scenery and unique blend of culture and tradition.
Housing: Take advantage of the Oregon State Bar's discounted rates at the

Hyatt Regency, 1-800-233-1234, and the Hotel Vancouver, 1-800-441-1414.

Questions??? Call Jennifer Maldonado, Annual Meeting Coordinator,
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If you still think
there are only two

online research systems,
THINK AGAIN!

WE’RE NEW. WE'RE LESS EXPENSIVE.
WE’RE THE NEXT GENERATION IN LEGAL RESEARCH.

Opinions, as they are issued, from: U.8. Supreme Court  All U.S. Federal Circuit Courts of Appeal
» State Appellate Courts — 25 states and growing * Nation's only online CLE Seminar Library
. E-mail . Technical support . Free communications software
NO PRINTING CHARGES » NO DOWNLOADING CHARGES o NO SEARCH FEES

You PAY NO OTHER HIDDEN BY-THE-MINUTE CHARGES
FLAT FEE SUBSCRIPTION: $750 ANNUALLY OR $250 QUARTERLY

DIAL US UP. TRY US OUT. UNLIMITED ACCESS.
TWO WEEKS FREE. NO SMOKE. NO MIRRORS. NO CATCH.

DIRECT DIAL DATA ACCESS — 206.462.9289

for more information or to subscribe today, call 206.462.77 14

LAWYERS LEGAL RESEARCH

40 WASHINGTON STATE BAR NEWS June 1994



WSBA GOVERNANCE TASK FORCE COMMITTEE REPORTS

PRESIDENT/PRESIDENT-ELECT SUBCOMMITTEE

by Lisa L. Lowe, Chair

The President/President-elect Subcom-
mittee (Subcommittee), consisting of
Ruth Walsh Mclntyre, Greg Dallaire,
Brian Stiles, Joe Nappi, Jr. and Alicia
Lowe decided that before we could make
any recommendations as to the authority
andelection processes of the WSBA presi-
dent/president-elect, we needed to:

(1) educate ourselves with the present
authority and election process of
the WSBA President;

(2) interview

(a) past, presentand immediate fu-
ture presidents of the WSBA,

(b) members of the WSBA Presi-
dential Search Committee,

(c) past nominees of the presiden-
tial search process,

(d) local bar presidents,

(e) specialty interest groups and
the Washington Young Law-
yers Division, and

(f) various mandatory state bar as-
sociations; and

(3) assessthe present processes involv-
ing the president and president-
elect.

Each Subcommittee member was re-
sponsible forcontacting a particular group
or groups and then reporting back to the
Subcommittee.

After completing the process above,
the Subcommittee had the following dis-
cussions:

What Should be the Authority
of the President?

The WSBA structure is a “weak presi-
dent, strong board” model. Presently, the
presidentis not allowed to vote but speaks
as the voice of the Bar Association. The
president does appoint Board commit-

tees and special task forces on issues of

importance, but the appointments must
be approved by the entire Board.
Greg Dallaire concluded that if we want

a more cohesive and visible sense of

direction. we should consider increasing

PRELIMINARY REPORT

the strength of the president. Greg recom-
mends a power to vote, to make all com-
mittee appointments, and to veto.

Ruth Walsh McIntyre recommended
the president have a veto power and the
power to make committee appointments
without approval of the Governors.

Governor Joe Nappi believes our
present system works and that WSBA
members are not pushing for a change.
Joe would not recommend that the presi-
dent have a vote. He would agree with the
president’s being allowed to appoint all
unfunded committee positions without
Board approval. Joe supports the
president’s current right to vote to break
or create a tie.

Brian Stiles recommended the presi-
dent have a right to vote.

Lisa Lowe felt it was extremely impor-
tant that the president be empowered to
the extent necessary to accomplish some
policy goal of interest during the year of
tenure, including the right to make all
committee appointments without ap-
proval of the Board.

What Should be the Term of
the President?
There was a unanimous recommenda-
tion that the president’s term be one year.

How Should the President
be Elected?

Ruth Walsh Mclntyre reported that all
those she spoke to felt that it would be
positive to have a full membership vote.
However, the expense of election and
concerns of increasing diversity hindered
them from coming out in favor of such an
election. Many would like to find a way
to make a statewide election more viable.

Joe Nappi felt there was a necessity of
expanding the process, but did not agree
that a statewide election would be ideal.
He said the Presidential Search Commit-
tee process was clumsy, and he wanted to
see a more open and longer process with

active searches for diverse candidates.

Greg Dallaire said he had started out
supporting a statewide election. He has
since changed his mind. He stated his
concern foruninformed and disinterested
members voting without sufficient knowl-
edge of the qualifications of the candi-
dates. He also felt that he would prefer the
Bar take the money from what it would
cost to subsidize an election and help
defer the expenses of the president. Greg
added that he would support a qualifica-
tion requirement that a candidate have a
“prior significant involvement in the
WSBA activities” instead of the current,
more restricted requirement of prior board
service. Greg recommended the Presi-
dential Search Committee be expanded
to include members of local bar associa-
tions, bar groups representing women
and lawyers of color and a representative
from the Young Lawyers Division.

Lisa Lowe stated that she would like to
see the president elected on a broader
base than is now implemented and that
the best option would be a statewide
election. She noted the same concerns of
expense, diversity and a disinterested
membership voting. She suggested there
might be ways to limit the expenses of
candidacy. Even if the president were
elected statewide, Lisa agreed that there
should be some body similar to the Presi-
dential Search Committee. She would
broaden the Committee as well. She would
defer to Ruth as to whether or not a lay
member would be necessary. Lisa also
agreed with Joe that the process should be
longer and that the Committee should
take an active role in finding qualified
candidates.

Brian Stiles reported that local bar lead-
ers felt that the election of the president
should remain with the Board. Again, a
concern of cost and a disinterested mem-
bership not involved in the process were
listed as reasons.

All members of the Subcommittee
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agreed that rotation of residency of the
president should continue, no matter what
the selection process.

Should the President Vote?

Greg Dallaire supported aright to vote,
as did Brian Stiles. Joe Nappi did not
support a vote except to break a tie or to
create one. Ruth Walsh Mcelntyre did not
support a vote, but she did support a veto
right. Lisa Lowe did not think the right to
vote important, especially if the president
is empowered as she suggested.

Should There be a
President-elect?
All members were unanimous in find-
ing that there should be a president-elect.

How and When Should the

President-elect be Selected?

See item No. 3 as to how the president-
elect should be selected.

As to when, there was a majority view
that the position should begin at the same
time as the new president is seated. Joe
Nappi felt that asking a person to devote

Housk

bv Lori Moland Riordan, Chair

The House of Delegates Subcommit-
tee (Subcommittee) was charged with
examining whether a representative as-
sembly should be added to the Washing-
ton Bar’s governance structure. In con-
sidering this issue, the Subcommittee at-
tempted to answer several questions: If a
House of Delegates ("HOD™) is to be
recommended, how should it be struc-
tured; what should be its authority: who
or what organizations should be repre-
sented: how should representatives be
selected; should representation be lim-
ited to a set term; should there be repre-
sentatives of sections, committees, local
bars, other bars, in the House of Del-
egates; and should decisions of the House
of Delegates be advisory or binding?

The experiences ol other state bars and
otherorganizations which have represen-
tative assemblies were considered in try-
ing to answer these questions. The state
bars reviewed were lllinois, Kentucky,
Michigan, Georgia (which, contrary to
the indication in the 1991 ABA gover-
nance survey, turned out not to have a
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that kind of time was onerous and unduly
burdensome. Joe suggested that the presi-
dent-elect should be in office in time to sit
as a fourth member of the Budget and
Audit Committee, which begins its pro-
cess in February,

What Should be the Authority
of the President-elect?

There was a consensus of the members
that the president-elect should sit on the
Budget and Audit Committee, the Long-
range Planning Committee, select com-
mittee chairs and the unfunded commit-
tee members, and perform other tasks
delegated to him or her by the president.

Should the President-Elect
Vote?

Ruth Walsh Mclntyre was undecided
as she felt it depended on whether or not
there was a house of delegates.

Greg Dallaire thought that as the presi-
dent-elect seems to be out among the
members, it made no sense to discourage
participation in the debate by not allow-

ing the president-clect to vote.

Joe Nuppi expressed a concern for
people out of the King County area. He
pointed out that if both president and
president-elect were allowed to vote, one
of those people would be from King
County. where there is already (some
feel) too much representation.

Brian Stiles did not think it necessary
for the president-elect to vote.

Lisa Lowe felt that if the president-
elect’s position were for any less than one
year, it would not be appropriate for him
or her to vote.

If There Were to be a Strong
House of Delegates, Would you
Change any of Your Answers?

There was a consensus among those
with an opinion that if there were a House
of Delegates, they would recommend
there still be a search committee, but that
the vote be put to the House instead of the
Governors. They replied that the selec-
tion process was all that would be changed
by the existence of a House of Delegates.

OF DELEGATES SUBCOMMITTEE REPORT

representative assembly), Nebraska,
Oklahoma, Louisiana, and California. The
subcommittee also considered the recent
experience in Oregon, where a bill to add
a House of Delegates died in committee
in the state legislature, despite the fact
thata 2-to-1 majority of bar members had
voted by initiative to take this bill to the
legislature. Otherorganizations reviewed
for their governance structure were the
American Bar Association, the Washing-
ton Medical and Dental associations, and
the Washington Legislature. The Sub-
committee found a wide variety of struc-
tures and functions within the groups
studied.

The Subcommittee also examined what
goals the task force was seeking to ac-
complish in considering a HOD and con-
cluded that inclusiveness of membership
participation and separation of the pow-
ers of the Board of Governors were the
primary foci.

Of some concern to the Subcommittee
members was the size of the membership
of the Washington Bar and how to ac-
complish inclusion of all groups within a
HOD without creating an unwieldy, bu-
reaucratic monster. Keeping the number
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of delegates to a minimum, however,
could ultimately make the HOD subject
to the same criticism felt by the Board of
Governors, that it is too homogenous, too
establishment, and impossible to break
into from the outside.

Alsoconsidered was the potential sepa-
ration of the functions of the current Board
of Governors and placement of policy-
making responsibility in the hands of a
larger and. theoretically, more represen-
tative group of Association members. In
particular, a HOD might be a good inter-
mediary between having the Governors
setting policy and a cumbersome and
inefficient referendum process.

The Subcommittee will continue its
study of these issues by selecting differ-
ent models of HODs and describing how
each of those models might be imple-
mented in Washington. Included in the
topics considered will be what groups the
delegates would be drawn from, the num-
ber of delegates, and what functions the
HOD would fulfill. The Subcommittee
will provide detailed information on the
proposed models to the Subcommittee on
Finance, so that they may report on the
potential costs of each of the models.



Costs, REVENUE AND BUDGETS SUBCOMMITTEE

PrELIMINARY REPORT

by Gordon A. McHenry, Jr.
Chair

The Costs, Revenue and Budgets Sub-
committee (Subcommittee) determined
al our first meeting that we would focus
on tasks #1 and #2 below. Later, we
added task #3.

. Analysis of the budgeting process
currently used by the WSBA:

2. probable changes to the budgeting

process likely to result from forms of

governance other than the status quo,
if any, recommended by the Task
Force: and

3. analysis of the budget impact of the
current WSBA programs and func-
tions which are “mandatory.”

Budgeting Process
In order to accomplish this task, the
Subcommittee interviewed Pat Dieken.
WSBA director of administration/con-
troller; interviewed Governor Jim
Handmacher, who is a member of the
WSBA's Budget and Audit Committee

(BAC): obtained and reviewed copies of

the Association’s budgets for five (5)
vears (1990-1994); and reviewed the
WSBA Annual Report for 1993,

The WSBA s Fiscal Year is October 1-
September 30. The BAC, appointed yearly
by the WSBA president, is responsible
for the budget process. It exists by tradi-
tioninthatitis notspecified to exist in the
bylaws, nor is the treasurer required to
carry out his/her duties with the assis-
tance of a committee.

Typically, the BAC has three members
from the Board of Governors (one for
cachclass). the executive director, and an
ex officio member, attorney-CPA Brian
Kelly of the Vander Stoep, Remund and
Kelly Firm. The senior member of the
BAC serves as its chair and is also the
treasurer of the WSBA. Currently. there
are four Governors serving on the BAC:

this is an anomaly due to the creation of

the new 9th District. Additionally, Pat
Dieken attends all meetings ol the BAC.

(She and Dennis Harwick provide staff

support to the BAC.) The BAC usually
meets at the WSBA offices in Seattle:
otherwise, meetings are held in conjunc-
tion with, and at the location of, the Board
of Governors meetings.

The WSBA budgeting process begins a
cycle annually in the latter portion of the
first quarter. At this time, Harwick and
Dieken give the WSBA staff directors,
the YLD, sections, and standing commit-
tees notice of the budget schedule and
general directions to the parameters for
preparing their respective budgets. Pro-
posed budgets are then received, com-
piled and analyzed by staff and then the
BAC. Redrafting occurs, and the Board
reviews the draft budget on at least two
occasions with a final vote occurring dur-
ing the third quarter.

The Subcommittee determined that in-
put and participation by WSBA members
is quite limited. When the budget is an
agenda item, the public has notice and an
opportunity to listen and provide limited
input. The BAC meetings are, of course,
open to WSBA members and the public.
Neither Pat nor Jim could recall a person
attending a BAC meeting other than mem-
bers of the BAC. Besides receipt of draft
budgets, the only other consistent inputis
from the annual audit conducted by inde-
pendent auditors.

The Subcommittee found that the bud-
get reports in the Harwick/Dieken era are
quite detailed yet casy to read (in signifi-
cant contrast to the pre-Harwick/Dieken
era). Importantly, it is easy to ascertain
which program/functions generate rev-
enue in excess of cost (profit) and which
ones do not break even (are “subsidized™).
The Subcommittee noted with approval
the significant amount of data contained
in the report pertaining to the amount and
allocation of overhead/indirect expenses
per program/function.

The Subcommittee also analyzed the
WSBA Annual Report that is published
in the Washington State Bar News. The
Subcommittee concluded that, in con-
trast to the budget report, the Annual
Report was insufficient to adequately
explain the budget and fiscal health of the
WSBA.
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Recommendations

» The BAC should be expanded to
include more members. Specifically, the
president-elect should be appointed by
the president to serve as a regular mem-
ber of the BAC.

« The WSBA should take affirmative
action to publicize the existence, purpose
and scope of the BAC to WSBA mem-
bers. The WSBA should encourage input
into the BAC’s tasks in terms of both
strategic policy and tactical tasks.

= The budget documents should con-

tinue to contain the detail (and. if appro-
priate, increased detail) as 1s contained in
the FY 1993 and FY 1994 budget reports.
We further recommend that the “Narra-
tive” contained in the FY 1994 budget
report be included as regular data in fu-
ture budget reports.

« The “Budget Summary™ of the
adopted budget should be published in
the same manner as the annual report;
i.c..as soon as possible after budget adop-
tion, in the Washington State Bar News.

= Additional study should be under-
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taken by the Board to validate the con-
tinuing need for Brian Kelly’s de facto
membership and service to the BAC.
Consideration should be given to factors
such as the cost of his participation (if
any): whether ornot there is a duplication
in contribution, since both Kelly and
Dieken are CPAs; the potential for
misperception of exclusiveness and/or
undue influence since he is the only non-
Governor and nonstaff member on the
Committee. Finally, if through such an
analysis the Board determines that he
should continue to serve, consideration
should then be given to formally expand-
ing the BAC to include a member from
the Bar at large.

The Impact to the Budgeting
Process Resulting From
Alternate Forms

of Governance
The Subcommittee, with assistance
from the WSBA staff, will analyze any
such implications if and when the Task
Force has deliberated to the point of mak-
ing a draft recommended change to the
current form of governance.

*Mandatory” Programs and
Functions Presently Conducted
by the WSBA

Based upon the budget categories con-
tained in the FY 1994 budget, the Sub-
committee believes that the following
programs and functions probably fall into
the category of mandatory/regulatory. The
functions with asterisks (**) are those
which based upon the current budget do
not break even:

Admissions/Bar Exam
Audits*#*(not broken down between
random and “for cause™)
Discipline**
Leadership**
Mandatory CLE**

Membership Records/Licensing™*
(Reserve Allocation)®*

The Subcommittee includes this infor-
mation because it has constituted a sig-
nificant portion of the Subcommittee and
Task Force deliberations. We are not pre-
pared at this time to make any recommen-
dations on this issue. We do observe that
it is very difficult to identify what is
mandatory v. discretionary on a consis-
tent basis (perhaps akin to knowing it
when one sees it).



APPRECIATING JUDGMENT LIENS

by Kurt Becker
key decision last year from

A the Ninth Circuit may confer

value on old judgments that
_ you previously thought were
worthless because the judgment debtor
filed bankruptey. fn re Chabot. 992 F.2d
891 (9th Cir. 1993), allowed a judgment
lien creditor to foreclose on the debtors’
interest in the property, pay money from
the judicial sale for the value of the debt-
ors” homestead exemption, and receive
the post-bankruptcy appreciation in the
value of the property. This decision de-
parts from previous law from the Ninth
Circuit’s Bankruptey Appellate Panel that
allowed debtors in bankruptey to setaside
such liens. In re Galvan, 110 B.R. 446
(Bankr. 9th Cir. 1990).

This article first revisits basics on con-
verting a judgment to a judgment hien and
on setting aside a judgment lien as a
bankruptey preference. Next. itdiscusses
the Ninth Circuit’s decision in Chabot
and its role in a trilogy of opinions from
the Ninth Circuit that deny debtors the
post-bankruptcy appreciation in estate
assets. It concludes by discussing the
practical consequence that Chabor has
for debtors and how Chabot might let
your creditor clients appreciate some of
those old judgments floating around in
your files.

Making a Judgment Lien

There is a vital difference between a
judgment and a judgment lien. A judg-
ment means that the court ruled in your
client’s favor and normally states that she
is entitled to some dollaramount. A judg-
ment lien means that, in order to satisfy
the judgment, she is entitled to property
of the debtor to which the judgment licn
attaches.

Forreal property. ajudgmentlien com-
mences on entry of the judgment in the
superior court in the county where the
property is located. Wash. Rev, Code §8
4.56.190-4.56.200( 1)-(2). If the judgment
is rendered in a federal district court or a
superior court located in a county other
than where the debtor’s real property is
situated, a certified abstract of the judg-
ment must be recorded in the county
where the debtor’s real property is lo-
cated. Wash. Rev. Code § 4.56.190-
4.56.200(1). For state district court judg-
ments, a certified transcript of a district

court judgment must be filed with the
county clerk in the county where real
property is located. Wash. Rev. Code §
4.56.200(3)-(4). For personal property. a
lien does not arise until the sheriff “lev-
ies” on the personal property. Wash. Rev.
Code § 4.56.190. Judgments and judg-
ment liens may be executed upon for ten
years from date of entry of the judgment.
Wash Rev. Code §§ 4.56.190, 4.56.210,
6.17.020.

Washington also has a special hurdle
for those seeking to obtain a judgment
lien in the value of homestead property in
excess of the homestead exemption. The
judgment lien in such homestead prop-
erty does not arise until “the judgment
creditor records the judgment with the
recording officer of the county where the
property is located.” Wash. Rev. Code §
6.13.090. In most counties, a judgment
must be recorded with the county auditor
if the judgment creditor wishes to have a
lien in homestead property. In King
County, a judgment must be recorded
with King County Records and Elections
in order to become a lien in homestead
property.

Washington also allows property own-
ers to register their property under the
Torrens Act. Wash. Rev. Code §
65.12.005 et seq. Property that is regis-
tered, so-called “Torrens Act property.”
is subject to an entirely separate system
for recording judgments. Wash. Rev.
Code § 65.12.510. This poses an extra
special hurdle for registered property:
judgment creditors must make sure their
judgment is noted on the correct registry.

If. within the applicable bankruptcy
preference period, a bankruptey petition
is filed, the judgment lien may be chal-
lenged as a preference under section 547
of the Bankruptcy Code. See. e.g., In re
Pouncey, 59 Bankr. 615 (M.D. Ala.
1986)(avoiding as preference judgment
lien that arose within 90 days of debtor’s
bankruptey filing). The preference pe-
riod is 90 days unless the creditor is an
insider. 11 U.S.C. § 547(b)(4)(A). If the
creditor is an insider, the preference pe-
riodisoneyear, 1 | U.S.C. §547(b)(4)(B).
and the one-year preference period may
alsoapply insituations where insiders are
simultaneously liable on the debt. see,
e.g., Official Unsecured Creditors” Com-
mittee of Sufolla, Inc. v. U.S. National
Bank of Oregon (In re Sufolla, Inc.), 2

F.2d 977 (9th Cir. 1993): Annie Loo v.
Craig Martinson (In re Skywalker, Inc.),
155 B.R. 526 (Bankr. 9th Cir. 1993);
Levir v. Ingersoll Rand Financial Corp.
(In re V.N. Deprizio Constr. Co.), 874
F.2d 1186 (7th Cir. 1989).

For tactical reasons. therefore, judg-
ment lien creditors often wish to delay
enforcement of their judgment lien until
after the 90-day or one-year preference
period runs. particularly where a debtor
has real property. Scheduling a supple-
mental proceeding or otherwise execut-
ing on the judgment can spur the debtor to
file bankruptey. If the debtor’s principal
assel is real estate, the judgment lien
creditormay choose to “season " the judg-
ment lien by delaying enforcement. Wait-
ing to enforce the judgment lien until
after the bankruptey preference period
has run may make sense. depending on
the circumstances of a particular situa-
tion.

If vour client does decide to delay en-
forcing its lien for tactical reasons, be
very careful. Although it usually makes
sense for a creditor to decide to delay
enforcement of a judgment lien, it rarely
makes sense for an attorney to delay
properly recording the judgment in order
toobtainalien. C.R. 62(a)’s five-day stay
of enforcement of judgment does not stay
recording of judgment. See Smith v.
Simonarson, Visser, Zender, Brandt and
Thurston, et al., 56 Wash. App. 513
(1990).

Chabot

In Chabot, City National Bank (“CNB™)
had obtained summary judgment for
$212.115.87 due under a demand note,
and the abstract of the judgment was
recorded on April 18, 1986, thereby giv-
ing rise to the judgment lien under Cali-
fornia law. More than a year later, the
debtors filed in Chapter 7, and the se-
cured claims and homestead in the debt-

il

ors’ residential property were as follows:

1. First Deed of Trust $ 8641242
2. Second Deed of Trust 35,540.88
3. Third Deed of Trust to 173.000.00

Panamanian Corporation
Owned by Debtors’
Cousin

4. Debtors’ Homestead 45.,000.00
Exemption (under
California law)'

5. CNB Judgment Lien 241.579.08
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The Chabots valued their residence at
$400.000. Given the amount of secured
debt ahead of CNB's judgment lien, it
appeared to be out of luck. Neither CNB
nor any other creditor moved in the bank-
ruptey case for permission to conduct a
foreclosure sale of the house. The Chabots
received their bankruptey discharge on
December 7, 1987, and the bankruptcy
case was closed.

In September 1988, CNB filed a com-
plaint in state courl to set aside as a
fraudulent transfer the deed of trust given
to the Panamanian corporation controlled
by the Chabots’ cousin. This state court
litigation ultimately changed the priority
of claims to the Chabots” property. By
settlement, the deed of trust to the Pana-
manian corporation, controlled by the
Chabots’ cousin, was subordinated to the
Judicial lien claim of CNB. The priority
of the claims against the property were
thus re-ordered as follows:

1. First Deed of Trust $ 8641242
2. Second Deed of Trust 35.540.88
3. Debtor's Homestead 45.,000.00

Exemption (under
California law)
4. CNB Judgment Lien 241.579.08
5. Subordinate Deed of Trust 173.000.00
to Panamanian corporation
controlled by cousin

To borrow a term from racetracks, CNB
would be back “in the money™ if only its
judgment were enforceable against the
debtors” residence.

In response to the state court litigation,
the Chabots moved in November 1988 1o
re-open the bankruptey case and remove
the state court litigation to bankruptcy
court under the bankruptey removal pro-
vision and rules. The Chabots then moved
in the bankruptcy case to avoid CNB's
lien pursuant to section 522(f) of the
Bankruptey Code. The bankruptey court
denied the motion to avoid the lien in
May 1989, and remanded the litigation to
state court. In August 1991, the district
court affirmed the decision not to avoid
CNB’s judgment lien. In March 1993, the
Ninth Circuit alfirmed the district court’s
decision.

Section 552(f) of the Bankruptcy Code
provides,

[T]he debtor may avoid the lixing of
the lien on an interest of the debtor
in property to the extent such lien
impairs an exemption which the
debror would have been entitled
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under [the Bankruptcy Code| if such
lien is (1) a judicial lien . . . . (Em-
phasis added).

The debtors argued that the post-bank-
ruptey appreciation of the property should
2o to them and that the value of CNB's
lien should be limited to the value as of
the date of the bankruptcy petition. While
the debtors™ appeal was pending, the
Bankruptcy Appellate Panel for the Ninth
Circuit decided In re Galvan, 110 B.R.
446 (Bankr. 9th Cir 1990). Galvan fa-
vored the debtor’s position, stating, “the
unsecured portion of a judicial lien is
properly avoided under Section 552 as it
‘impairs” debtor’s right to fully realize
any homestead excmption and post-peti-
tion property appreciation.” Galvan. 110
B.R. at451-52.

Creditor CNB argued that its judicial
liendidnotimpairinany way the debtor’s
$45.000 homestead exemption under
California law because CNB conceded
that its judicial lien was junior to CNB’s
homestead exemption. The Ninth Circuit
accepted this argument:

Under the plain meaning of the stat-
ute, then, an exemption is not im-
paired unless its amount is dimin-
ished in value. CNB’s lien has no
impact on the Chabots” ability to
recover their $45.000 homestead
exemption.

Chabot, 992 F.2d at 895. The decision in
Chabot gave judgment creditor CNB the
benelit of any increase in the value of the
California property since 1987, Presum-
ably, CNB also benefited because the
debtors had continued to make payments
(with some resulting reduction of princi-
pal) on the first and second deed of trust
during the period from their bankruptcy
filing until the Ninth Circuil’s decision
last spring.

Trilogy of Ninth Circuit Decisions
Denying Debtors Post-petition
Appreciation of Assets—
but see Hall

The Chabor decision is the third in a
trilogy of recent Ninth Circuit rulings
that deny debtors, at least those in Cali-
fornia. post-petition appreciation of as-
sets. The first of the trilogy was In re
Reed, 940 F.2d 1317 (9th Cir. 1991). In
Reed. the debtors sought to claim. from
proceeds of a post-bankruptey sale of the
debtor’s residence, the appreciation of
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their Beverly Hills residence since their
1986 bankruptey filing. Consistent with
its later decision in the Chabor case. the
Ninth Circuit ruled that, although the
debtor was entitled to proceeds from the
sale equal to his homestead exemption,
the bankruptcey estate received any fur-
ther appreciation of the debtor’s prop-
erty. Reed, 940 F.2d at 1323, The second
part of the trilogy was In re Hyman, 967
F.2d 1316 (9th Cir. 1992), where the
Ninth Circuit rejected an argument that
the debtors were entitled to the post-
petition appreciation of their California
home. Hyman, 967 F.2d at 1321 (Califor-
nia statute gives debtors “$45.,000 ex-
emption at time of sale, not a $45,000
equity interest in the property.”)

One pair of Washington state debtors
fared better than their California counter-
parts in the Reed-Hyman-Chabot trilogy.
In/lnreHall, | F.3d 853 (9th Cir. 1993),
the debtors claimed an exemption in their
residence in their Chapter 11 proceeding.
That case converted to a Chapter 7 liqui-
dation, and the debtors again claimed a
homestead exemption. Their Chapter 7
trustee objected to their $30,000 exemp-
tionclaim, but the bankruptcy court over-
ruled that objection on the ground that the
unchallenged homestead exemption claim
in their Chapter 11 proceeding left the
residence an exempt asset in the hands of
the debtors. Without so much as discuss-
ing the 1991, 1992, and 1993 decisions in
Reed. Hyman?. and Chabot, respectively,
the Ninth Circuit awarded the Halls the
post-petition appreciation in the value of
their residence. Hall, 1 F.3d at 855.

Bankruptcy courts in the Ninth Circuit
may decline to apply these rulings to the
particular facts before them, See, e.g.. In
re Kopstein, 163 B.R. 573 (Bankr. N.D.
Cal. 1994). Read together, however, the
four decisions of the Ninth Circuit in
Reed. Hyman, Chabot, and IHall reveal a
strong drift toward awarding the bank-
ruptcy estate post-petition appreciation
in assets of debtors provided the debiors
receive proceeds from any sale equal to
the amount of any statutory exemption.
Faced with another California debtor
claiming the post-petition appreciation
of a home in Santa Cruz, the Bankruptcy
Appellate Panel late last year distin-
guished the decision in Hall, lTollowed
the decisions in Reed and Hyman, and
awarded the bankrupley estate the post-
bankruptey appreciation of a home pro-
vided the debtor received proceeds from



the sale equal to the state homestead
exemption. Inre Terry Alsberg, 161 B.R.
680 (9th Cir. 1993) (*[Blankruptcy es-
tate, and not the debtor, is entitled to post-
petition appreciation in estate assets.”).

Three Approaches by Courts

Bankruptey courts around the country
have ruled in recent months with increas-
ing frequency on motions to reopen old
bankruptcy cases and/or to avoid judg-
ment liens. Decisions are split. Some
courts follow the approach of the Ninth
Circuit in Chabor and refuse to avoid the
judicial lien, thereby giving the judgment
lien creditor the appreciation in the value
of the property. on grounds that the
debtor’s homestead exemption 1s not
impaired. See, e.g., Dominion Bank v.
Osborne, 1994 WL 98,026 (W.D. Va,
March 9, 1994) (limiting amount of judi-
cial lien avoided to value of $10,000
West Virginia homestead exemption); /n
re Sanders, 156 B.R. 667, 671 (D.Utah
1993): In re Harrison, 164 B.R. 611
(Bankr, N.D. Ill. 1994); [n re
Abrahimzadeh, 162 B.R. 676, 678-79
(Bankr. D. N.J. 1994): In re Mershman,
158 B.R. 698. 704 (Bankr. N.D. Ohio
1993); Inre Ward, 157 B.R. 643 (Bankr.
C.D. Tll, 1993). Other courts avoid the
judment lien to the extent that the amount
of the judgment lien. homestead exemp-
tion and consensual liens exceed the value
ol the property (presumably valued at the
time the motion is filed). See, e.g.. In re
Cross. 164 B.R. 496 (Bankr. E.D. Pa.
1994); In re Kapstein, 163 B.R. 573
(Bankr. N.E. Ca. 1994), In re Mennell,
160 B.R. 524 Bankr. D. N.J. 1993). Still
other courts duck the judicial lien avoid-
ance issuc entirely by ruling that the pas-
sage of time precludes re-opening the
case atall. Inre Hunter, 1994 WL 72,670
(Bankr. W.D. Ky. February 22, 1994)
(refusing to re-open case to avoid judical
lien seven years after debtor received
bankruptey discharge).

Implication of Chabot for Debtors
The harsh implication of Chabot for
debtors is found in one of the last sen-
tences of the Ninth Circuit’s decision in
that case:
If debtors wish to realize any appre-
ciation, they can sell the property.
receive the exempt amount from the
proceeds, and invest it as they see
fit.

Chabot, 992 F.2d at 896. Because a judg-
ment lien creditor may be authorized to
proceed with foreclosure notwithstand-
ing the bankruptcy filing, selling the prop-
erty and moving becomes one of the only
ways for debtors with judgment liens
against their property to receive a truly
“fresh start.”

Because that appears to be the law in
our circuit, counsel for debtors should
take care to discuss filing bankruptcy
before judgments become judgmentliens.
Chabor and cases following it makes it
far more difficult to set aside a judgment
after it has become a judgment lien.

Implication of Chabot

for Creditors
The Ninth Circuit fostered the position
of creditors with its decision in Chabot
and the two other cases in the Reed-
Hyman-Chabot trilogy. Undoubtedly,

judgment liens have been obtained by
various attorneys in this state on behalf of

their clients. Decisions were made not to
pursue a judgment lien any further once
the debtor filed bankruptcy. Bankruptcy
attorneys had thought that such judgment
liens could be easily avoided under case
law such as Galvan. Chabotnow changes
that calculus.

Consider a scenario where a creditor
was owed money by a real estate devel-
oper with a fashionable home in Medina
(or Lakewood or Spokane Hill or

Edmonds). Suppose that the developer’s
business collapsed m 1986, the creditor
obtained a judgment lien in 1987, and the
debtor later filed bankruptey. Provided
that the debtor receives $30,000 as the
amount of his homestead exemption un-
der Washington law, Chabot says that
there is nothing to stop the creditor from
foreclosing on the property and realizing
the appreciation of the property that may
have occurred.

It may be worth reviewing your cli-
ents” files to determine what old judg-
ments you may have. Your creditor cli-
ents will no doubt appreciate the chang-
ing law in this area.

"In Washington. a debtor’s homestead ex-
emption 1s limited to $30.000. Wash. Rev.
C%ulc § 6.13.030.

< The Hymuan decision was cited by the Ninth
Circuit panel in Hall foradifferent proposition
than the postpetition appreciation issue.
However, the Hyman decision with respect to
postpetition appreciation was not discussed in
Huall. As of March 30. 1994. the Ninth Circuit
had not ruled on a pending motion for
reconsideration ¢n bane of its decision in Hall.

Kurt Becker practices insolvency, busi-
ness reorganizations, and bankruptey with
Perkins Coie. He was graduated with honors

from the University of lllinois at Urbana-

Champaign in 1981 and from the University
of Michigan Law School in 1986.

Chase Appraisal Services, Inc.

(Serving the Puget Sound area since [987)

Residential Real Estate Professionals

* Expert Witnesses *
* Client Preparation in Appraisal Techniques *
* State Certified Residential Appraisers *

* Flat Fee Rates *

Fax 206/643-7837

We specialize in market value residential appraising for the
purposes of estates, divorces, damages, etc.

206/643-7783

WASHINGTON STATE BAR NEWS June 1994 47




Average Coupon Equivalent Yields from the
Auction of 26-week Treasury Bills: 1984 to Date

These are the average coupon equivalent yields
from the auction of 26-week treasury bills from
December 1983 to date. The highest rate of
interest permissible under RCW 19.52.020(1) is
computed by the addition of four percentage
points or is 12% per annum, whichever is
higher.

The yields shown on the chart are those

MONTH YIELD RATE
1984

January 977% 13.77%
February 9.80% 13.80%
March 9.71% 13.711%
April 997% 13.97%
May 1049% 14.49%
June 1098% 14.98%
July 11.32% 15.32%
August 11.29% 15.29%
September 11.45% 15.45%
October 11.53% 15.53%
November 11.07% 15.07%
December 9.64% 13.64%
1985

January 9.19 13.19%
February 8.48 12.48%
March 8.78 12.78%
April 9.54 13.54%
May 9.06 13.06%
June 8.38 12.38%
July 7.53 12.00%
August 7.44 12.00%
September  7.93 12.00%
October 7.69 12.00%
November  7.71 12.00%
December 7.69 12.00%
1986

January 7.64% 12.00%
February 7.48% 12.00%
March 742% 12.00%
April 722% 12.00%
May 6.46% 12.00%
June 6.37% 12.00%
July 6.72% 12.00%
August 6.11% 12.00%
September  598% 12.00%
October 538% 12.00%
November 5.34% 12.00%
December 5.52% 12.00%
1987

January 569% 12.00%
February 5.79% 12.00%
March 583% 12.00%
April 5.76% 12.00%
May 6.07% 12.00%
June 646% 12.00%
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applied to the month shown, computed on the
coupon equivalent from the first market
auction average in the month preceding, as
specified in the statute.

These limits apply to loans which are made
during the designated month. Note: Any loan
made pursuant to a2 commitment to lend at an
interest rate permitted when the commitment
is made is lawful.

MONTH YIELD RATE
1987, continued

July 640% 12.00%
August 595% 12.00%
September 645% 12.00%
October 6.66% 12.00%
November  7.33% 12.00%
December 6.55% 12.00%
1988

January 642% 12.00%
February 6.67% 12.00%
March 6.41% 12.00%
April 6.20% 12.00%
May 621% 12.00%
June 641% 12.00%
July 7.05% 12.00%
August 7.04%  12.00%
September  7.52%  12.00%
October 7.79% 12.00%
November 7.86% 12.00%
December  8.13% 12.83%
1989

January 873% 12.73%
February 8.86% 12.86%
March 9.04% 13.04%
April 9.18% 13.18%
May 938% 13.38%
June 9.16% 13.96%
July 8.44% 12.44%
August 8.05% 12.05%
September  8.12% 12.12%
October 831% 12.31%
November  8.36% 12.36%
December  7.89%  12.00%
1990

January 769% 12.00%
February 793% 12.00%
March 8.15% 12.15%
April 822% 12.22%
May 8.24% 12.24%
June 828% 12.28%
July 8.03% 12.03%
August 8.01% 12.01%
September  7.56% 12.00%
October 7.75% 12.00%
November  7.59% 12.00%
December 741% 12.00%

June 1994

The average coupon equivalent yield from the
first May 1994 auction of 26-week treasury bill
applicable to the computation of the
maximum allowable interest rate for June
1994 is 4.57%. According (o the state treasurer's
office, the maximum allowable interest rate
for June 1994 is 12%. Note that when the
equivalent bond yield is below 8%, the
maximum interest allowable remains at 12%.

MONTH YIELD RATE
1991

January 731% 12.00%
February 6.82% 12.99%
March 691% 12.00%
April 6.36% 12.00%
May 606% 12.00%
June 587% 12.00%
July 598% 12.00%
August 598% 12.00%
September 585% 12.00%
October 563% 12.00%
November  530% 12.00%
December 500% 12.00%
1992

January 4.56% 12.00%
February 4.00% 12.00%
March 4.08% 12.00%
April 428% 12.00%
May 4.16% 12.00%
June 391%  12.00%
July 3.84% 12.00%
August 342%  12.00%
September  3.40% 12.00%
October 3.00% 12.00%
November  2.86% 12.00%
December 337% 12.00%
1993

January 357% 12.00%
February 338% 12.00%
March 3.19% 12.00%
April 3.14% 12.00%
May 3.13% 12.00%
June 307% 12.00%
July 332%  12.00%
August 3.19% 12.00%
September  3.35% 12.00%
October 3.12%  12.00%
November 3.17% 12.00%
December 335% 12.00%
1994

January 337% 12.00%
February 339% 12.00%
March 351% 12.00%
April 388% 12.00%
May 4.16% 12.00%
June 4.57% 12.00%



How Can A CPA PROVIDE
LITIGATION SUPPORT?

by the Litigation Services Committee,
Washington Society of CPAs (WSCPA)
support provided to attorneys

by CPAs during the last sev-

eral years: business valuations, damage
calculations, forensic skills. government
contract consulting and marital litiga-
tion, all of which involve business, tax
and accounting issues.

The WSCPA formed its Litigation Ser-
vices Committee several years ago 1o
both keep track of the explosive growth
of litigation services and sponsor an an-
nual seminar for CPAs working in the
area; this allows them to provide practice
aids to other CPAs, to track regulations,
statutes, case law, and ethics. and to pro-
vide a round table for general discussion
among CPA practitioners in the area.

—Joseph L. Lawrence

xplosive growth has taken
place in the area of litigation

Business Valuations

Since the late 1970s, such valuations
have become extremely commonplace in
marital dissolutions where the marital
community has an interest in a closely
held business and/or professional prac-
tice. Valuations are also frequently made
in the area of employee stock ownership
trusts and plans, partnership and/or cor-
porate dissolutions, buy-sell agreements,
estate planning, and/or estate or gift tax
purposes, mergers and acquisitions and
purchases and sales of businesses. The
courts, in areas like marital dissolution,
have often said that it does not matter
whether or not a business or professional
practice is marketable, but the business
may have a value, which value should be
arrived at by expert testimony. The CPA
canestablish and critique valuations, sug-
gest types of documents and information
necessary on which to base such valua-
tion, and generally help in the discovery,

the educational and the trial processes of

the case.
—James Erickson, C. Donald Smith,
& Joseph L. Lawrence

Damage Calculations

Damage calculations are usually in-
volved with business interruption, con-
struction claims and economic- loss cases.

For example, you may have a client
whose business is damaged and/or inter-
rupted by a peril such as fire., wind, flood,
or theft, and/or product liability, inten-
tional torts and inverse condemnation.
The vast majority of the cases involving
business interruption are the result of an
insured peril, although insurance carriers
are sometimes not involved. A CPA can
document, quantify and present losses. as
well as appraise and/or referee in ap-
praisalfarbitration hearings. The insur-
ance company itsell may retain a CPA to
measure the same damages.

Construction claims arise from amyriad
of production and scheduling problems
and are based on a legal theory of recov-
ery. Once il has been asserted, it is then
the CPAs role to quantify the financial
impact. Often, the work must be done in
conjunction with that of an engineer. The
contractor is usually seeking reimburse-
ment for the escalation of costs that were
outside of his or her control and, in the
case of a sub-contractor asserting dam-

ages, the result of an action (or lack of

necessary act) by the owner.

Types of recovery theory include: de-
lay. disruption, acceleration, differing site
conditions, loss of efficiency, changes in
scope. termination, and payment delay.
Types of escalated costs include: labor,
equipment, material, general conditions,
field office overhead, home office over-
head, interest/cost of capital. and lost
profits.

Economic-loss cases may also include
the valuation of intellectual property and
intangible assets.

—C. Donald Smith & James Erickson

Forensic Accounting
It is not uncommon, nowadays, for
questions to arise regarding the analysis
ol financial statements, fraud and white-
collar crimes. CPAs provide consulta-
tions, investigations and accounting ser-

vices relative to criminal and civil tax
issues and tax controversy, fraud, white-
collar crime, net worth and other indirect
methods of proving income, asset trac-
ing, and preparation of delinquent tax
returns using indirect methods of deter-
mining income, the analysis of financial
statements inrelating the numbers to other
numbers on the financial statement, in-
dustry norms, and historical experience.
—Fred J. Adams

& Lawrence Siminski

Government Contract
Consultants
Specialized CPAs provide services 10
attorneys in the government contract area
which include preparation of contractor
cost proposals for terminated contracts,
contractor claim or change proposals,
contract close-out requirements, contrac-
tually required reports, advice on all as-
pects of government contract administra-
tion and auditing, review of contractor
compliance systems (internal controls)
relative to specific government regula-
tions, pre-audit reviews to minimize the
impact of a government audit. and assis-
tance in litigation negotiations and train-
ing workshops.
—Ronald L. Haworth

Marital Litigation

CPAs have become instrumental in
assisting attorneys to interpret and under-
stand the wide-ranging issues of property
valuation and division, taxation, the cal-
culation of income and expenses for pur-
poses of maintenance. child support and
othereconomic issues. Infact, ithas been
found that mostissues involved inamari-
tal dissolution are those of economics,
accounting, income/expense and taxa-
tion. A CPA can both analyze documen-
tation and accompany an attorney tosettle-
ment negotiations to explain economic
and/or tax issues; the CPA can provide
expert testimony in trial/arbitration and
can assist in future budget-related needs

of the attorney’s client.
—Joseph L. Lawrence
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by Geri Marr Burdman, Ph.D.

Aging is a worldwide phenomenon with
important implications for all of us: de-
mographic transitions point to it as the
most critical international health issue of
ourtimes. A person plucked from the first
half of the century and setdown in today 's
world would be struck not only by the
sheer number of persons over 65—and,
indeed, over 75—but by their visibility
and impact on society.

We are seeing dramatic shifts in the
health status and needs of both men and
women throughout the world. Health is
largely a product of experience. lifestyle,
culture and genetic factors. Its dynamic
nature is reflected in the World Health
Organizations’ definition:

“Health is a state of physical, mental
and social well-being and not merely
the absence of disease.”

In the long run, we shape our
livesand we shape ourselves. The
process never ends. ... And the
choices we make are ultimately
our own responsibility.

Eleanor Roosevelt

While the concepts of disease preven-
tion and health promotion are centuries
old, only in recent years have we seen a
dramatic resurgence of interest in pre-
vention programs.

People are deeply interested in im-
proving theirhealth at al/l ages.The mind-
body-spirit connection, the need for per-
sonal satisfaction and a sense of purpose
in relation to total health are receiving
increased attention.

Within the last few years, self-help
aroups have proliferated, including ones
for weight control, smoking cessation,
stress control. alcohol cessation. spiritual
erowth and help with loss and grief. It is
estimated that several different types of
support groups are active in the United
States alone: most are expanding world-
wide.
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The self-care/self-help movement dra-
matically points out the need to take an
active role in maintaining or improving
personal health throughout the lifespan.

Although heredity may increase risk
for certain diseases. it is the interaction
between our total environment and ge-
netic background that determines our state
of health. There is increasing evidence
that health is strongly influenced by physi-
cal. social, economic and family environ-
ments. Personal health habits play an
enormously important role in the devel-

opment, as well as the prevention, of

many diseases and injuries.

Most of today’s serious health prob-
lems are related to personal lifestyle and
health habits: excessive stress, smoking,
drinking, poor nutrition. misuse of medi-
cations and/or careless driving. Accord-
ing to the Surgeon General. of the top ten
causes of mortality in the United States,
at least seven could be substantially re-
duced if persons at risk adhered to the
following five health habits:

«  dietary improvement
»  smoking cessation

» adequate exercise

«  reduced alcohol intake
«  hypertension control

A vast potential capacity for change
exists within every human being, regard-
less of age. The human mind is powerful
beyond measure fordisciplining the body
and achieving wholeness.

We are fastrealizing that good health is
not something that can be purchased at
the corner pharmacy. Keeping the body
and mind in optimal condition, well into
our later years, is largely a personal re-
sponsibility—a lifelong quest in which
lifestyle and health habits make all the
difference.

Giventhe mounting evidence that many
major illnesses—including cardiovascu-
lar diseases and some forms of cancer—
are preventable. there is every reason (o
emphasize a strategy of health promotion
and disease prevention throughout the
lifespan. At each stage of life, different
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HEALTHFUL AGING: A

The tragedy of life is not death, but

steps can be taken to maximize well-
being. The individual plays anenormously
important role in influencing the aging
process. The ultimate goal, of course. is
to live an independent and fulfilled life
unencumbered by preventable illness.

We all have capacities, talents,
directions, missions, callings . ..
The task is, if we are willing to
takeit seriously, to help ourselves
to be all that we are in potential-
HY e A. Maslow

The three pillars of health promotion—
nutrition, physical activity and stress
management—are especially important
in the aging process. The importance of
cating nutritious food in appropriate quan-
tities and limiting high fat- and calorie-
laden foods is. of course. critically im-
portant.

Regular physical activity is another
important ingredient of healthful aging.
Exercise can help the body not only to
maintain, repair and improve itself, but
also to cope with stress.

In addition to physical conditioning,
relaxation and meditation, a varicty of
other activities are important to manag-
ing stress. Besides relieving tension. they
hold the potential for self-regulation of
the body’s autonomic systems and even
for the enhancement of the immune sys-
tem.

If we tune in to our strengths and limi-
tations and avoid habits that are detri-
mental. achieving optimal health becomes
amore attainable goal. The personal quest
ol wellness is worthy of effort at any
stage of the life cycle.

Some self-care practices require large
investments of time, effort and planning;
others are relatively simple, such as the
use of preventive imagery. Preventive
imagery involves picturing what is hap-
pening inside the body and noting any
arcas of tension or tightness.

Imagery and creative visualization have
along and varied history in healing tradi-
tions throughout the world. Most uses of

Our remedies oft in



CHALLENGE OF OUR TIMES

imagery in the self-care movement in-
volve techniques of relaxation, pain con-
trol, and autonomic self-regulation.

The human imagination may be one of
the most useful therapeutic tools avail-
able to us. The techniques of creative
visualization are myriad: their essence is
to visualize the self whole and well—as
one wishes to be—and to focus on that
potential reality.

Learn to distinguish when to
submit and when to fight—know-
ing this will preserve and
lengthen your life.

Hans Sevle

Middle and later life are often accompa-
nied by losses: status. dreams, social sup-
ports and loved ones. These. coupled
with negative stereotypes of aging, can
contribute to high levels of stress and
tension.

Hans Seyle, whose landmark work sev-
eral decades ago led us to a better under-
standing of the impact of stress on our
lives, emphasized that stress can be either
good or bad, helpful or hurtful. Seyle
distinguished between custress and dis-
tress and advised:

Don’t try to avoid stress, but master
it and channel it into the form of
custress rather than distress; find the
occupation or activity that is pleas-
ant for you and that you are good at.
Il you are poor at something and
continuously are humiliated by fail-
ure, obviously that is negative. On
the other hand, il you (ind purposeful
activity that enhances your self-es-
teem and sense of mastery. that is
excellent.

When we are no longer able to
change a situation—we’re chal-
lenged to change ourselves.

Vikior Frankl

The work of Viktor Frankl also has a

ourselves do lie. Shakespeare

what we let die within us while we live.

Norman Cousins

profound and timely message for today.
He speaks of alienation, the sense of
estrangement, of not belonging. This of-
ten is characterized as a loss of interest
and lack of initiative that can be attrib-
uted to an “existential vacuum™—a feel-
ing of meaninglessness or inner empti-
ness.

Inoursociety, alienation probably takes
its greatest toll among adolescents and
people at middle and later life. Frankl
postulates that a search for meaning is a
basic motivational factor in all human
behavior. It is one aspect of “being hu-
man”—reaching out for a meaning to
fulfill or being connected to something
or someone other than self. Pleasure and
power may come as byproducts, but they
cannot be the prime motivational factors
in finding meaning in life.

According to Frankl, meaning i life
can be discovered inthree ways: by doing
a deed. by experiencing a value or even
through suffering.

“Doing a deed” refers 1o an accom-
plishment deemed of personal value and
set as a goal. An example is community
service. Reaching out and helping some-
one can give both giver and receiver a
sense of security and connectedness that
cushions against the many frustrations
and hurts in life.

“Loving” refers to gaining full aware-
ness of something. such as a work of art
or nature, or a deep and profound mutual
commitment with another person.

In the midst of winter, I finally
learned that there was in me an
Invincible Summer.

Albert Camus

A third way to find meaning in life is
“through suffering.” In facing a fate that
cannot be changed—Iloss of family,
friends, work or other serious loss, for
example, or an incurable disease, one is
given an ultimate opportunity to actual-
ize the highest value, to lulfill the deepest
meaning—that of suffering. What mat-
ters, above all., is the attitude one takes

toward suffering—how one accepts life’s
circumstances.

Old age and the wear of time
teach many things.
Sophocles

Change is an inevitable and constant
occurrence in our lives. Learning to con-
front the issues and to understand the
process of growth from life’s transition
experiences can provide us with a spring-
board to a more purposeful future, re-
gardless of our age or circumstances.

People who seem to be happiest and
healthiest at any age are those connected
with others by mutual need and a sense of
identity. They are active and engaged in
life and generally share some common
characteristics:

= an acceptance of responsibility for
self and the ability to formulate
realistic goals;

« arealistic sense of, and respect for,
self:

« flexibility and resilience and the
capacity to accept joy as well as
SOTTOW!

« trustin other human beings and the
expectation that this is a reciprocal
process:

« the ability to give love and to con-
sider the interests of others:

« the ability to receive love;

« asense of community and respon-
sibility toward neighbors and fel-
low humans;

= an understanding of the cycle of
life; and

« anacceptance of death as a stage of
life.

Geri Marr Burdman will be the trainer
at the LAP peer counselor training ses-
sion on October 5, 1994,
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THE JUDICIARY

Spokane County Superior Court Judge

Kathleen O°Connor was the recipient of

the Myra Bradwell Award at Gonzaga
University i April. The award, named
for a 19th century lllinois lawyer and
editor, is given annually by the Gonzaga
LLaw School’s Women's Law Caucus and
honors an outstanding woman graduate
of the law school. The same week, U.S.
Supreme Court Justice Antonin Scalia
gave the Law School’s 23rd Annual Wil-
liam O. Douglas Lecture.

EAST KING COUNTY REPORT
by MARIJEAN E. MOSCHETTO

Although there are no monthly mem-
bership meetings during the summer for
the East King County Bar Association,
there will be plenty of activities.

June 24, 1994 is the date for the annual
EKCBA cruise leaving at Coulon Park in
the early evening. Our usual festivities
include dinner, dancing and cruising
around Lake Washington. This year, by
special arrangement, the entertainment
includes the induction of the 1994-1995
officers of those local party animals, South
King County Bar Association. 1 have
heard quite a bit about the celebrations

J § ’g
WS R
This page: L to R: Washington attorney Ying Xi Fu, Stoel Rives Boley Jones &
Grey. Xiao-Bao Miao, Deputy Bureau Chief, Shanghai Bureau of Justice, Joyce
Noonan, Deputy Director, Trade Development Alliance of Greater Seattle.
Opposite page: Washington attorney Alex Cai. managing partner, Shanghai
Pacific Law Firm. April 25, the WSBA,Stoel Rives Boley Jones & Grey hosted a
delegation of Chinese lawyers in Seattle, the first of several cities in the U.S. they

are visiting fo learn the role that lawyers and the organized bar play in our system
of justice. During a culfural exchange. discussions ranged from the function of

that occur at their inductions (last year

featured that inveterate jokester, Andy
Weiner, who is rumored to get even

betterafter he’s had afew) but have never

actually been there. Mike Salazar will be
handing over the reins to Jane Rhodes.

_WORKERS' COMPENSATI.N_%

_ THE WALTHEW BUILDING
123 Thlrd Avenue - Third South & South Washmgton
G Seatﬁe Washlngton 981 04 '

o
[
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(Party animals and reins, get it?) Ad-
vance reservations are required, call the
EKCBA office at (206) 637-3097 for
details.

July features the first leg of the Subur-
ban King County Bar Association Golf
Challenge by playing in South King
County Bar Association’s golf tourna-
ment in the latter half of the month. Entry
into the Challenge requires membership
in EKCBA and ability to play in both
SoKCBA s tournament and EKCBA s in
August. As of this writing the tentative
date is July 29, but the location for South’s
tournament is yet to be set; check an-
nouncements in the EKCBA newsletter.
We are looking for players with the deter-
mination to win the cup back for the
Eastside! (Either that orreverse ringers to
join SOKCBA and bring down their
scores.) Contact captain Alex Wirt
through the EKCBA office, (206) 637-
3097.

August brings our own EKCBA Golf
Tournament which is also the second leg
of the Golf Challenge. Every year the
tournament camaraderie gets better and
so does the course. President Val Hoff
will be driving the first ball—keep up
those lessons, Val. We are hoping to form



photos by M.E. St. Clair

ourJudicialbranch of govern-
ment and the role played by
the State Bar Association and
its members to the legal
system of China and fthe
changes currently taking
place in the role of lawyers
andthe bar within that system.

a women’s division this vear and issue a
special request for women golfers to at-
tend. Eastside Legal Assistance Program
will also be kicking off its annual raffle,
tentatively set for August 18 at Carna-
tion, featuring this year’s grand prize of
airfare and accommodations for a trip to
Mexico. Be sure to check the EKCBA
newsletter, or call tournament director
Alex Wirt through the EKCBA office at
(206) 637-3097.

theme. “Double Your Dollars for Dean.”
and will encourage supporters of LAW Fund
todouble their previous contributions. Law-
vers and law firms which have not partici-
pated in the LAW Fund annual campaigns
in the past will be invited to participate as
well.

Congratulations to LAW Fund Board
member John T. Powers, Jr.. for his recent
certification in business bankruptey law by
the American Bankruptcy Board of Certifi-

cation. The ABBC is a Washington, D.C.
based nonprofit organization sponsored by
the American Bankruptcy Institute. ABBC
certification standards—accredited by the
ABBC—are designed to recognize attor-
neys who are experts in the bankruptey
field.

For more information on LAW Fund,
please write LAW Fund, 1326 Fifth Av-
enue, Suite 815, Seattle, WA 98101, or call
(206) 623-5261.

Buno Your BEsT DEFENSE...

Washington Building

¥ Contracts and Construction Law

James F. Nagle, Douglas S. Oles and David R. Trachtenberg,
Oles Morrison & Rinker, Seattle

LAW FUND

On May 6, Spokane Legal Services
Center dedicated its new office building
in memory of Jack R. Dean, past WSBA
president and founding president of LAW
Fund. The building was dedicated as the
Jack R. Dean Center for Legal Services.

(See story page 24 of this issue.)

During the next few months, a special
LAW Fund campaign will be coordi-
nated in Spokane County and around the
state in honor and memory of Jack, for his
tireless dedication toward the mandate
for equal access to justice under law.

The campaign will center around the

Find complete coverage of the law and procedure governing property own-
ers, contractors, subcontractors, architects, and engineers in this single-
volume manual. From the time that bidding on a public or private project
commences to the time that performance of a formed contract is either com-
pleted, excused, or breached, this guide covers it all. Text includes a discus-
sion of applicable safety regulations, construction liens, contractor qualifica-
tions and bonding requirements, plus liability issues, risk allocations, insur-
ance considerations, and environmental concerns. The effects of delay,

insolvency, and bankruptcy are also discussed.
$95.00. Looseleaf.©1994. 450 pages. ISBN 1-56257-222-9.

Washington Environmental

Requlations and Liability

Jeff Belfiglio, et al., Davis Wright Tremaine, Seattle
This book gives you a comprehensive view of the laws and regulations for
environmental protection in Washington. It includes discussions of
federal/state relations, sovereign immunity, preemption, state implementa-
tion of federal standards, and application of state laws to federal facilities.
The discussions focus on who is regulated, the manner of compliance
(including permit and licensing requirements), and the scope of liability and
defenses to committed violations. State laws covered include:
4 State Environmental Policy Act (SEPA)
€ Clean Air Act
4 Water Pollution Disclosure and Control Acts
9 Hazardous Waste Management Act
€  Solid Waste Disposal Act

and more...

$90.00. Looseleaf. ©1994. 450 pages. ISBN 1-56257-193-1.

Butterworth RA:IHOLXYRLYE]

Please use code LPADW when phoning in your order.
LEGAL PUBLISHERS
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OPWPLICCB REPORT
(VENERABLE AND HONORED
SENIOR PRACTITIONERS IN
THE CHELAN/DOUGLAS

COUNTY AREA - Editor)
by CHARLES W. CONE

The spring meeting of the OPBA was
convened at noon, March 24, 1994, at
O'Reilly’s Sports Bar and Grill in East
Wenatchee. Ten members were present.

[t was announced that long-time Cash-
mere lawyer LeRoy LaVigne, a member
of the OPBA, died March 10, 1994. He
was 72 years old and practiced law in
Cashmere for decades. He was a gentle-
man and a gentle man who was a friend
and colleague at the Bar.

Lyle (Butch) Higgins, who practiced
law in Chelan from 1940 through 1977,
died March 28, 1994. He served his coun-
try in World War 11, the legal profession
during his entire adult life, and his com-
munity throughout his life.

The business meeting for the organiza-
tion focused ona possible libel suit against
the Washington State Bar News. A recent
news item, a copy of which is enclosed,
revealed that a 60-year-old Tigard, Ore-
gon, man won a $370,000 federal jury
award after being called an “old geezer.”
This same appellation has been used by
the Bar News inreporting the activities of
our association.

[t appeared to the group that a lawsuit
against the Bar News for libel might re-
sult in a sizeable verdict, which would

salve the wounded psyches of the mem-
bers and enhance our retirement comfort.
The following committees were ap-

pointed to pursue this litigation:

(1) Ed Engst and Earl Foster will be

in charge of pleadings;

(2) Jon Phelps and Jim Lynch will
be incharge of pretrial motions and venue,
Jurisdiction and statute of limitations ques-

tions;

(3) Bernice Bachrach and Lowell
Sperline will brief questions of dam-

ages;

(4) Bob Hensel will be appointed in

charge of judge-shopping:;

(5) new member Frank Kuntz will

be in charge of discovery; and

(6) Robert Graham and David
Whitmore will be in charge of collection
and execution on the expected judgment.

After these discussions, Judge Jerry
Hanna dampened the members’ enthusi-
asm by recalling that in law school some-
thing was said about truth being an abso-
lute defense to libel allegations. He was
assigned to research this point, and the
commiliees are toreport at our June meet-
ing, now set for June 2, the time and place

to be later announced.

Election of officers was held, and
Charles Cone was elected chair, secre-
tary/treasurer, scrivener, amanuensis, and
recording and corresponding secretary
by the usual unanimous votes of all

present.

The usual social hour which follows
our meetings was cancelled because sev-

eral of the members were napping.

(Editor’ s Note: Another factor not con-

Join an organization of
over 600 attorneys who are

Maxine A DirrereNcE

BENEFITS OF MEMBERSHIP

WAaSHINGTON

DEFENSE

NEWS™ * Amicus Committee
e Quarterly *THE DEFENSE ® Legislative Committee
TRIAL PRESS ™ ® Quarterly dinner meetings
e Annual “INSURANCE LAW * Annual Convention
UPDATE™ e Statewide Judges receptions

® Expert Witness System
* Statewide CLE seminars
* Monthly “ASSOCIATION

® Women Lawyers Group
® Corporate Counsel
Committee

LAwYERS

Since 1962

For information, call Nora Tabler
206/233-2930
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At the WYLD Midyear in Leaven-
worth, Paul Stritmatter holds up a
Washington Lawyers” Campaign for
Hunger Relief T-shirf. As part of the
WYLD community oufreach project,
Midyear participants collected baby
formula. children’s clothing, toys and
donations fo purchase food, milk and
safety-approved car seats, all to be
distributed through Leavenworth’s
Community Cupboard.

sidered at the last meeting is judement
proofness. The WSBA treasurer has re-

ferred, in print, to the Bar News as a big

money-loser. Besides, we never used the
word “old.” )

PIERCE COUNTY REPORT
by GEORGE S. KELLEY

Bill Barker left the Tacoma City
Attorney’s office in February. No an-
nouncement was made in order to avoid
the retiring city attorney’s curse. No one
is sure how the curse came to be, but
everyoneis sure that it works. Two former
city attorneys died within weeks of their
retirements. All have had mini-parks
named in their memory. Bob Backstein
is the only known former city attorney to
have survived, and he did so only by
taking up employment with the Tacoma
branch of a large Seattle law firm. Some
folks would rather take their chances with
the curse.

Bill's clever attempt to avoid the curse

photo by M.E. §t. Clai:



Visiting judges from the new nations of Kazakhstan and Kyrgyzstan, hosted by
Washington Supreme Court Justice Robert F. Utter, (see Bar News, February 1993,
page 23) were delighted fo receive "Call of the WYLD " sweatshirts as souvenirs.
It turns out that Jack London is favorite reading in Russian franslation.

Istrow L fo R: Victor Malinovsky. judge, Constitutional Court, Kazakhstan, Paul
Friedman. simultaneous interpreter/transiator; Paul Stritmatter, WSBA president;
Akylbek Matkarimov, judge, Supreme Court, Kyrgyzstan: 2nd row, L to R:
Asylbek Kenesariev and Pavel Dryzhak, judges, Const. Court, Kyrgyzstan; Bolat
Tokhmetov, judge, Supreme Court, Kazakhstan, Urdagali Ikhsanov, judge,
Const. Court, Kazakhstan; Sakan Satybekov, judge, Consf. Court, Kyrgyzstan,
Igor Rogov, Deputy Chairman, Const. Court, Kazakhstan; Bulan Nassyrov,
Deputy Chairman, Supreme Court. Kyrgyzstan, and Kelghen Kerimov, judge.

Supreme Court, Kazakhstan.

was only partially successful. He was
riding his bicycle (Bill is a veteran of
many Seattle-to-Portland rides) when he
was almost killed in a collision with an
automobile in a Puyallup intersection. He
received cuts and bruises, and his bike
was terminated. If you see Barker on the
street orout riding his new bicycle, do not
mention his retirement. The curse may
still be working, and a park named Barker
sounds silly.

The 1994 version of the Young
Lawyer’s softball team finds Skip Stans-
bury as the new field manager in place of
Larry Couture, who has taken on the job
as general manager. Actually, it takes
both these people to see that ten players
show up for each game. This team has
been around since the first Nixon admin-
istration. The team outlasted its former
sponsor, Puget Sound National Bank,
which was lost in a mega-merger with a
giant East Coast banking conglomerate.
The new sponsor is Columbia Bank, the
new, last local bank left in these parts.
Early results are hopeful in that the team’s
record is two rainouts and one win.

Small, Snell & Weiss, P.S., has relo-

cated its offices to the Tacoma Mall area
of Tacoma. Its former offices were lo-
cated in what had become a high-crime
area of a high-crime city. Driveby
shootings were common. People began
to refer to their offices as a firebase and
their parking lot as the LZ. There are no
driveby shootings at their new location as
the Mall traffic is so heavy thatno one can
drive by.

Monte Bersante has become a partner
in the Davies Pearson firm, and Jennifer
L. Simpson has joined the firm as an
associate.

The death of Bob Rovai should be
noted. I doubt that there are many in the
legal community of Pierce County who
were not somehow touched by Bob’s
presence. He will be missed.

WASHINGTON DEFENSE

TRIAL LAWYERS REPORT
by LAURIE D. KOHLI

The Washington Defense Trial Law-

yers held their Eastern Washington
Judges’ Receptions in Yakima and Spo-
kane on May 5 and 6. The Yakima event
took place at one of Washington’s newest
golf clubs, the Apple Tree Golf Course,
and the Spokane reception took place at
Patsy Clark’s. Both events were well
attended by retired and current members
of the federal and state court benches in
Eastern Washington, WDTL’s eastern
Washington members, officers and trust-
ees. Asusual, a good time was had by all.

WDTL’s Annual Meeting and Con-
vention will take place on July 14-16 at
the Delta Whistler Resort (formerly the
Delta Mountain Inn); it will be chaired by
WDTL president-clect Mary Spillane.
Its theme will be civil justice reform—
means to enhance and preserve the vi-
ability of the civil justice system into the
21st Century. The convention speakers
will be, among others, former Washing-
ton Supreme Court Chief Justice Keith
Callow and Robert N. Sayler, chair of
the American Bar Association’s Section
of Litigation. Callow will recount his
personal experiences in helping the gov-
ernment of Estonia establish its new judi-
cial system following the dissolution of
the former Soviet Union. Sayler will ad-
dress the ABA’s efforts to facilitate and
support judicial reform activities and ways
Washington state and WDTL members
can effectuate needed improvements in
the civil-justice system.

The Delta Whistler Resort features
rooms with fireplaces, kitchens and whirl-
pool baths; it offers tennis, championship
golf, biking, hiking, an outdoor pool,
outdoor and indoor Jacuzzis and fully
equipped exercise facilities. Those inter-
ested in attending the convention, which
is limited to WDTL members, their sig-
nificant others and their families, should
call WDTL’s executive director, Nora
Tabler at (206) 233-2930.

WASHINGTON WOMEN

LAWYERS REPORT
by ANNE BREMNER

WWL’s State Board of Directors met
March 10,1994 Tom Fitzpatrick, Wash-
ington State Delegate to the American
Bar Association, gave a presentation on
ABA committees and sections available
for women lawyers. Both the incoming
ABA president and leader of the House of
Delegates are women (the firsttime ever).
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The ABA is committed to diversity, and
Fitzpatrick suggested that persons inter-
ested in ABA contact WWL or Fitzpatrick
directly.

Petrea Reilly reported she was on her
way to Spokane for a gender bias semi-
nar. Washington Supreme Court Justice
Barbara Madsen and federal judge John
Coughenour were among the scheduled

speakers and great attendance was ex-
pected. WSBA president-elect Ron
Gould seeks WWL assistance ina WSBA
project on gender bias policies regarding
part-time work schedules for women.

Tiffanie Kilmer, WWL’s executive
director, had ababy girl, Mackenzie Kyle.
Congratulations!

WWL president Kathy Cooper Frank-

linis working with WSBA president Paul
Stritmatter to invite minority and spe-
cialty bar associations to send represen-
tatives to WSBA Board meetings and
give presentations on their organizations.
Kathy was also invited by Washington
Chief Justice James Andersen to attend
a meeting on pro bono work through
Evergreen Legal Services.

C

Industrial

Law,

Industrial insurance claims, including liens in
third-party cases. Social Security disability and Longshore &
Harborworkers. Referrals and associations are invited.

Bellingham: Seattle: Olgm ia:
MB 206-676-5225 2062828627  208-754-7707

Or toll free: Or toll free: Or toll free:
1-800-2454529 1-800-2234529  1-800-225-4529

| PUTNAM 1402 F Street 401 2nd Ave.S. 315 E. Legion Wy

. Bellingham, WA Suite 303 Olympia, WA |

ATTORNEYS AT LAW 88227 Seattle, WA 98507 |
98104
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FAX (206) 395-0108
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Toll Free (800) 426-9234
8731 South 212th St., Kent, WA 98031

NoTicE oF DEADLINE FOR FILING
WSBA ResoLuTions:

Pursuant to Article VII, Section F—"Resolu-
tions” of the WSBA Bylaws, any ten (10) active
members of the Washington State Bar Association
may present a written resolution to the Board of
Governors for consideration at the WSBA Annual
Business Meeting, which will be held this year on
Friday, September 9, 1994, beginning at 2:30 p.m,
at the Seattle Sheraton in Seattle.

Resolutions must be filed with the executive
director at least ninety (90) days before the Annual
Mecting (by 5 p.m. on Friday, June 10, 1994) and
must be accompanied by a written report explain-
ing the resolution. The resolution and explanatory
report together shall not exceed a total of one
thousand (1,000) words. The executive director’s
office is at 500 Westin Building, 2001 Sixth Av-
enue, Seattle, WA 98121-2599,

The Board of Governors will refer any resolu-
tion addressing issues within the purposes of the
WSBA to the WSBA Resolutions Committee.
Those purposes are set forth in Article I of the
WSBA Bylaws andfor General Rule 12 of the
Washington Court Rules.

The Resolutions Committee will hold a public
hearing to consider the views of the proponents and
opponents of resolutions on Friday, September 2,
1994, beginning at 1:30 p.m. at the offices of the
WSBA (500 Westin Building, 2001 Sixth Avenue,
Seattle). Proponents and opponents of resolutions
are urged to attend the hearing or to present their
views in written form for consideration by the
Committee.

Proposed resolutions will be published in the
July 1994 Bar News.

The members of the WSBA Resolutions Com-
mittee are: John G. Schultz, chair; David D. Hoff;
Gary D. Gayton: Jon C. Iverson: James T. Johnson;
Jill R. Kurtz; Edward N. Lange; Teresa M. Morris;
John M. Riley, 1II: Stanley D. Tate; Phillip L.
Thom and Ted D. Zylstra.
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Stella Pitts announced that the King County Chapter held a
Judicial Appreciation Luncheon on May 4. Several awards were
given.

Carol Murphy and Nancy Krier of the Capitol Chapter an-
nounced that they hosted a March 22 luncheon with Judge Paula
Casey of the Thurston County Superior Court. The program
focused on professionalism. On April 21, the chapter conducted a
professional-appearance workshop. A CLE is also being orga-
nized on domestic violence.

YAKIMA COUNTY REPORT
by GARY MCGLOUGHLEN

This spring, the winds shifted attorneys faster than winds blew
Doug Peter’s sailboat across the waves. The biggest surprise was
the reduction in force of the Gavin firm, one of the oldest continu-
ing firms in central Washington. Still holding to the tiller, as of
press time, were Bob Redman and Homer Crollard, who will
maintain the firm’s current address until they find a new slip to
berth their practice. Stan Pratt is now in sole practice at 105 N.
Third Street, Yakima, 98901, (509) 453-9135. Scott Beyer is
housed with Menke, Jackson & Beyer, 1400 Summitview, Suite
100, Yakima, 98902, (509) 575-0313; West Campbell can be
reached at PO Box 1641, Yakima, 98907, and Tap Menard at PO
Box 673. Yakima.98907, until their boat docks: Susan Harrel
went north to Ellensburg and Lathrop. Winbauer, Harrel &
Slothower, 201 W. Seventh Ave. Ellensburg, 98926, (509) 925-
6916; and Walt Robinson can be found at home, 415 N. 52nd
Ave., Yakima, 98908. Best wishes to all graduates of the Gavin
organization,

Changing lifestyle found Doug Haynes leaving the Yakima
prosecutor’s office for the bright lights of Louisville, Kentucky,
and what he calls home. Seventeen years away from the southern
lifestyle convinced Doug that it was better to enjoy life than work
at it. Too bad Washington State Bar does not have reciprocity with
other states. Doug had to take the K'Y Bar exam, even though K'Y
recognizes attorneys from 40 other states for admission without the
full exam.

There is some continuity in Yakima, as shown by the Velikanje,
Moore & Shore Law Offices, which will be celebrating their 85th,
yes 85th, year this June. Fred, George and Bob Velikanje cover
the three current generations of Velikanjes in the office. Congratu-
lations to a terrific group of attorneys.

By the time this gets to print, the Yakima Bar Pienic should be
history. "Nuff said that last year, all who attended had a ball of a
time. Good food. fellowship and the proper lay of the cards. Who
can say more?

The Patent Law Firm

of

CHRISTENSEN
O’CONNOR
JOHNSON &

KINDNESS

is pleased to announce that

PauL L. GARDNER

formerly with
Spensley Horn Jubas & Lubitz

Los Angeles, California

is Of Counsel with the firm.

We continue to practice full-service intellectual
property law in all areas of technology and business,
including the fields of patents, trademarks, copyrights,
unfair competition law. licensing and related litigation.

Bruce E. O’Connor Faye L. Mattson
Thomas D. Theisen
Diana V. Blakney
ia 5. Kelbon
ey C. Tulles
Ronald O. Zink
Stacy Quan
Steven P. Berreth
Robert [. Carlson

Lee E: Johnison
Gary S. Kindmness
James W

] . ¢
James R. Uhlir
]

Jerald E. Nagae
Michael W. Bocianowski
Thomas F. Broderick

Dennis K. Shelton

F. Ross Boundy C ML Ng
Cindy Lang.Caditz Darren J. Jone
Jeffrey M. Sakoi Brian P. Furrer

Wazrd Brown Steven J. Pollinger

Stephen C. Bis

hop

1420 Fifth Avenue, Suite 2800, Seattle, Washington 98101

Telephone: (206) 682-8100 Fax: (206) 224.0779 Cable: PATENTABLE
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We are pleased to announce that The Ciuil Litigation Defense Form of

MATTHEW W. GRANGER FORSBERG & UMLAUF, P.S.

k\'h." ':']il“ Haer ¢ ‘i".l : ’
has become:a sharcholderand prineipal takes pleasure in announcing that

GARY A. BOE
DEeBRrA A. SITZBERGER formerly with Hackett, Beecher & Hart

has joined the firm has joined the firm as an associate.

&

APPEL & GLUECK? PC, Forsberg & Umlauf, P.S.

s 1191 5e d Avenue * Suite 1500
Lawyers Seattle, W ngton 98101.2933
Phone: (206) 689.8500
Fax: (206) 689-8501

Emphasizing legal services for
privately owned and family businesses

The firm continues to practice in the areas of Maritime,

Busitle Towas Dasitydifih Blaor ¥ LR Thisd Avenue Professional Liability, Personal Injury, Property Damage,
Seattle, Washington 98101 [nsurance Coverage, Products Liability and other Litigation
Telephone (206) 625.0650 * Facsimile (206) 625.1807 Defense Matters.
_ We are pleased to announce that
The Law Firm of

MARK LEEMON
of

LAW OFFICE OF
MARK LEEMON

SMALL, SNELL & WEISS, P.S.

is pleased to announce
the relocation of its offices to:

4002 Tacorna Mall Boulevard, Suite 200 has relocated his practice to our offices
Tacoma, Washington 98409 and will be of counsel to the firm.
Telephone: (206) 472-.2400

Facsimile: (206) 472.3500 SCHR@ETER
i GOLDMARK
Practice Limited to Workers Compensation,
Personal Injury, Social Security Disability and &
Longshore Claims. BENDER
500 CenTrAL BumLping

; ; T 810 THirRD AVENUE
Hollis B. %nwll Kathryn C. Comfort SEATTLE, WA 98104
James D. Snell David C. Snell

" 5 i, PronNg: (206) 622.8000
Richard E. Weiss David M. Small Fax: (206) 622.2305
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NOTICES ADVERTISING

Professional: WSBA members only. $40/inch. Billed at publication.

Classified: Members—$25 for 25 words, each add’l 25¢. Nonmembers—$35 for 25
words, each add’l 75¢. Box number service—add’l $7.

Advance payment required.

Note: 1) “Positions available are antomatically posted on a 24-hour jobline [(206)
727-8261] and in placement binders at the WSBA offices for immediate consideration
by prospective applicants.

2) State and federal law allow minimum, but prohibit maximum—e.g., no
ranges—qualifying experience.

Deadline: 25th of each month for second issue following. No cancellations after
deadline.

Submit double-spaced, typed copy on plain paper (no phone orders) to Bar News
Classifieds, 500 Westin Building, 2001 Sixth Avenue, Seattle, WA 98121-2599.

Viet Nam
CA & WA Offices
(Klika, Liao & Parrish) Le Dinh Tuyen announces his
availability for consultation in
international business
transactions relating to Viet Nam.
Le Dinh Tuyen, Esq.
1001 Fourth Avenue
Suite 3200
Seattle, WA 98154
(206) 292-1650
fax: (206) 760-8041

Peter Klika
Available for real estate,
bankruptcy, busines litigation
and trade matters.

(206) 232-5825
Fax (206) 232-5801

Escrow &
Tax-deferred
Exchanges

Sonkin & Klein
announce their availability
to act as escrow and to close
real estate and business
opportunity transactions and
to serve as facilitators in
tax-deferred (Sect. 1031)
exchanges.

1325 Fourth Avenue
Suite 1335
Seattle, WA 98101-2509
Phone (206) 340-2555
Fax (206) 340-2553

Irving A. Sonkin
Robert S. Klein
Sheila A. Rooney

As a Washington lawyer -- YOU NEED THIS BOOK!!

The new 1994-95 edition has

all the information you want: Washington State Bar

Association

*Alphabetical member listing
*Geographical member listing
*Sections rosters

*Young Lawyers Division roster

*Ethics opinions

*CLE requirements, forms

*Complete courts directory

*WSBA bylaws, committees,
member services. grievance

Name/Bar #:

$14.00--members out of state
$15.15--members in state™*

$30.00--non-members out of state
$32.46--non-members in state**

*##Includes WA state sales tax

MEMBERS NO LONGER RECEIVE A FREE COPY

procedures, L.A.W. BBS

*Yellow pages of law-related Address:

products and services

City/State/Zip:

Limited supply available now.

Send to: WSBA - Resources, 2001 Sixth Ave., Suite 500, Seattle, WA 98121-2599
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Professional Malpractice

Joseph J. Ganz
is available for consultation,
association or referral of
substantial claims of
professional malpractice.

Kraft, Kimbrough & Ganz
11033 N.E. 24th, #200
Bellevue, Washington 98004
Phone: (206) 451-1202

Appeals

Douglass A. North announces his
availability for referral, consultation
or association on appellate arguments
and briefs.

Douglass A. North

Maltman, Reed, North,

Ahrens & Malnati, P.S.

1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

Construction Law

Sherman L. Knight is both an
attorney and a licensed architect.
His practice is limited to all phases
of design and construction,
including contract drafting, profes-
sional liability, lien and surety law,
fee collection,
land use, copyright, real estate
and financial issues.

1000 Plaza Center
10900 N.E. Eighth Street
Bellevue, WA 98004
(206) 455-2345

Product Liability

Douglas E. Somers

18 years' litigation experience,
former head of product liability
for major manufacturer,
announces his availability for
association, consultation,
preparation and trial of
product liability or other
personal-injury claims.

(206) 292-1515

Customs Law
Import and Export

Patricia E. Olson
former District Counsel,

U.S. Customs Service, Seattle
(1982-1994), is available for
consultation, association or referral
of U.S. Customs and import
and export matters.

2558 - 38th Avenue W.
Seattle, Washington 98199
(206) 284-6808

White-collar
Malpractice

Attorneys
Accountants
Financial Institutions & Lenders
Insurers
Realtars
Securities Brokers

Mark Alan Johnson
6850 Columbia Seafirst Center
701 Fifth Avenue
Seattle, WA 98104-7016
(206) 386-5566
fax (206) 682-0675
toll-free (800) 247-2157

announces his availability for
consultation, association or
referral of substantial claims of
white-collar malpractice.

Pence & Dawson

Bob Dawson announces his
availability for trial of
plaintiff's personal-injury
lawsuits.

(206) 624-5000

Police Misconduct

Theodore Spearman, who has 20
years' experience in governmental
torts and related constitutional litiga-
tionunder Title 42 § 1983, is available
for consultation, referral or asso-
ciation.

Theodore Spearman, P.C.
755 Winslow Way East
Suite 208
Bainbridge Island, WA 98110
(206) 842-0566
(206) 842-6639 fax

Malaysia

Dan Wershow is available for
consultation, association
aor referral in Malaysian
legal matters.
Fulbright scholar, 1990.

(206) 223-5500

Evidence

Karl B. Tegland announces his
availability for consultation or
briefing on the admissibility of

evidence.

(206) 486-8860

Probate

Mary Anne Vance, co-author of
the chapters on Estate Planning
and Probate in the 1993
Washington Civil
Practice Deskbook,
announces her availability for
association and referral of probate
cases, both contested
and noncontested.

1250 Bank of California Ctr.
Seattle, Washington 98164
(206) 682-2333
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Insurance

Richard Gemson

former adjunct professor of law at
UPS and former in-house counsel
for North Pacific Insurance Co.,
is available for consultation,
association or referral in matters
involving all types of insurance
coverage, as well as arbitration
and mediation in civil, tort
and contract litigation.

506 Second Ave., Suite 1825
Seattle, WA 98104
(206) 467-7075
fax (206) 622-3965

Workers’ Compensation
Bruce Clement

welcomes your referrals on
workers’ compensation claims.

Reaugh Fischnaller & Oettinger
3000 Westin Building

2001 Sixth Avenue
Seattle, Washington 98121-2573
(206) 448-7600

Referrals, Associations
and Consultations in
Immigration Law Matters

Robert H. Gibbs
(17 years' experience)

1111 - 3rd Avenue
Suite 1210
Seattle, Washington 98101
(206) 682-1080

Dental Malpractice &
Disciplinary Proceedings

John J. Greaney announces his
availability for consultation and
referral of substantial plaintiff's

claims of dental malpractice and
dental disciplinary matters. Former
insurance defense counsel
defending dental malpractice
claims and disciplinary actions
against dentists.

Kraft, Kimbrough & Ganz
11033 N.E. 24th St., #200
Bellevue, Washington 98004
(206) 451-1202

State and Bankruptcy
Court Appeals

Margaret K. Dore

former clerk to
Washington Supreme Court
Justice Vernon Pearson, and to
Washington State Court of Appeals
Judge John Petrich, announces
her availability for referral,
consultation or association
for both Washington State and
Bankruptcy Court appeals.
Ms. Dore passed the C.P.A.exam
in 1982.
She also holds
an M.B.A. in Finance
and a B.A. in Accounting.

Lanz & Danielson
(206) 382-1827

Calif/Wa Dual-licensed

Michael A. Aronoff

Available for referrals, consultation
or association on California matters.
Heavy family law background.

(206) 874-0189
fax (206) 874-8005

Multi-state Attorney
Brian M. Keith

Member of Arizona,
California, Nevada,
Oregon and Washington bars.
Available for referrals,
association and appearances.

Telephone: (619) 566-1000
Fax: (619) 566-1011

Burn Injuries

William S. Bailey, 1991 WSTLA
Trial Lawyer of the Year, is available
for association or referral of fire,
explosion and burn injury cases.

Fury Bailey

1300 Seattle Tower
1218 Third Avenue
Seattle, WA 98101-3021
(206) 292-1700 or
(800) 732-5298

Walt Berhalter, J.D.,
M.B.A.,
C.L.U., IRS-E.A.

is pleased to announce his
availability for independent,
due-diligence evaluation of
annuity and life insurance
illustrations, quotes and their
companies for all
purposes including, for
example:

Split-dollar Plans
Insured Buyout Plans
Retirement Bonus Plans
Irrevocable Trust/Estate Tax
Planning
Annuity Options

Acquisition of policy quotes
from several companies also
available upon request.

(509) 484-0055
Fax: (509) 487-3722
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Legal Malpractice

Roger K. Anderson,
former legal malpractice
insurance defense attorney with
Lee, Smart, Cook, Martin and
Patterson, P.S., announces his
availability for association,
consultation or referral of
substantial plaintiff's claims of
legal malpractice.

11033 N.E. 24th
Suite 200
Bellevue, Washington 98004
(206) 451-1202
fax (206) 454-4289

FOR SALE/WANTED

Save 50% on law books. National Law,
America’s largest law book dealer. Half
publishers™ prices. Current, excellent
quality. Satisfaction guaranteed. Buy/sell.
VISA. Terms. (800) 317-6543.

William S. Hein & Co., Inc. World’s
largest law book dealer. Extensive col-
lection of Washington Reports & Appel-
late Reports, WA. Digest 2nd, WA. Re-
ports 1st & 2nd, WA. Law Reporters and
Periodicals. Call (800) 4WM-HEIN, or
fax (716) 883-5595.

$59: Washington State Child Sup-
port Worksheets Computer Program.
Save time and money by processing your
Worksheets in minutes. Also imputes
wages and calculates taxes and FICA.
(206) 759-6853.

WordPerfect 6.0/Network: 20-user
site license and documentation for
WordPerfect 6.0 for DOS. (Purchased
but never implemented.) Will legally
transfer registration number via notifica-
tion to WordPerfect Corporation. $1,100.
Interested parties call Linda or Scooter at
(206) 340-4700.

SPACE AVAILABLE/WANTED

Sweeping, unobstructed view of Puget
Sound (First Interstate Building, Seattle,
41stfloor). Elegant law offices near court-
house. Reasonable rates include recep-
tionist, basic messenger service, mail
delivery, fax, two conference rooms, law
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library, fully equipped kitchen. For more
information, please call Sharon at (206)
624-9400.

Space-sharing. First Interstate Cen-
ter, Seattle. Two offices available on 25th
floor with full-service firm and other
subtenants. Two conference rooms, li-
brary, receptionist. Fax, Lexis, PC Net-
work. Negotiable terms. (206) 382-2600.

Downtown Seattle office-sharing—
$150 per month. Also full-time offices
available on 32nd floor, 1001 Fourth
Avenue Plaza. Close to courts. Furnished/
unfurnished suites, short-/long-term lease.
Receptionist, legal word-processing, tele-
phone-answering, fax, law library, legal
messenger and other services. Contact
Phyllis Huber, (206) 624-9188.

Office-sharing. Share new office space
with av-rated law firm in Two Union
Square in Seattle. Access to law library,
conference rooms and other facilities.
Supportservices of paralegals, word-pro-
cessing and general office services avail-
able. Competitive rates. Available after
August I. Call Arlene at (206) 654-2422.

Premium view office—Bellevue high-
rise office space available for fifth attor-
ney. including amenities. Possible refer-
rals. (206) 451-8301.

Huge waterfront view office. Top floor
of the Maynard Building, Pioneer Square,
Seattle. Available June 1 (withor without
secretarial station). Office-sharing ar-
rangement, including receptionist, library,
telephone, clegant conference room, fax,
Xerox, etc. Reasonable overhead. Call
Lee or Michael at (206) 682-6644.

Enhance your professional image
while enjoying the benefits of a home
office. You work in style with our corpo-
rate amenities for the home office profes-
sional. Qur packages provide personal-
ized telephone-answering with voicemail,
mail/messenger service and conference
facilities where you can meet with clients
in anoffice setting. Ourbusiness address,
Bellevue’s best, can be yours. Add a
membership in the Eastside Law & Tax
Library, and you go first class at budget
rates. For more information, call Ted
Barr at (206) 451-3961.

Space available June 1 in downtown
Seattle high-rise for solo practitioner, for
$300/month. Potential work referral a
plus. Send resumé to the MacDonald Law
Office, 1109 First Avenue, Suite 400,
Seattle, WA 98101, or call (206) 682-
4348.
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SEEEKS ASSOCIATION

Experienced attorney: 14-year-old
established north-central Washington
practice. Beautiful rural setting, good
schools, agricultural-based economy.
Will assist in transition and introduction
to community. May include four-bed-
room home with acreage. Send inquiry to
Box 422, WSBA.

POSITION WANTED

Attention attorneys and personnel
directors: The National Academy for
Paralegal Studies has qualified parale-
gals in your local area ready for employ-
mentin law offices and corporations. Our
paralegal graduates are trained in areas of
law such as family, real estate, torts,
criminal, probate and corporate law. Stu-
dent interns are also available. There are
NO fees for these services. For additional
information, call the placement office at
(800) 285-3425, ext. 3041.

POSITION AVAILABLE

Attorney jobs—National and Federal
Legal Employment Report, highly re-
garded monthly detailed listing of attor-
ney and law-related jobs with the U.S.
Government, other public/private em-
ployers in Washington, D.C., throughout
the U.S. and abroad: 500-600 new jobs
cach issue: $34-three months; $58-six
months. Federal Reports, 1010 Vermont
Avenue, N.W., #408-WB, Washington
D.C. 20005. (206) 393-3311. VISA/MC.

Workers’ compensation legal assis-
tant: Good salary, healthy work environ-
ment, full-time flexible hours, unending
responsibility. Resumé only, please;
11512 Riviera N.E., Seattle, WA 98125.

Well-established Bellingham firm
seeks domestic/business associate attor-
ney for immediate employment. Salary
DOE + benefits. Resumé and references
to Tario & Associates, Attn: Tamara, 119
N. Commercial St., Suite 1000, Belling-
ham, WA 98225,

Corporate/securities associate for
Portland, Oregon office. Must have a
minimum of two years’ experience in
corporate/securities and finance areas.



Requirements include excellentacademic
record and strong writing skills. Equal
Opportunity Employer. Send resumé in
confidence to Ms. Lee Dayfield, Stoel
Rives Boley Jones & Grey, 900 SW Fifth
Ave., Suite 2300, Portland. OR 97204.

Thirteen-member av-rated Scattle
firm seeks attorney with a minimum of
two years of complex commercial litiga-
tion experience. Must have superior cre-
dentials and excellent writing skills.
Please reply to Box 423, WSBA.

In-house insurance defense firm has
position available for an experienced liti-
gator. Minimum three years’ experience
with arbitration and trial required. Send
resumé to 3003 77th Avenue S.E.. #210,
Mercer Island, WA 98040,

Associate or “of counsel” position:
Ten-attorney Eugene av firm with strong
business and litigation practice seeks liti-
gator with five-plus years’ experience.
Excellent credentials and substantial ex-
perience trying insurance defense cases
are required. Oregon State Bar member-
ship preferred. Transportable practice not
required. Please send resumé in confi-
dence to Arnold Gallagher Saydack
Percell & Roberts, PO Box 1738, Eu-
gene, OR 97440: Attention: John Arnold.

Good opportunity for bright, hard-
working lawyer to become first associate
with busy. growing Bellingham firm.
Strong emphasis on litigation, with prac-
tice limited to personal injury (both plain-
tift and defense), employment and civil
rights, and Social Security disability. Pre-
fer associate with a minimum of two
years’ experience, good academic record,
ability to write well (approximately 25%
of practice is in federal court) and some
Jjury trial experience. Pleasant, congenial
work atmosphere, with good support.
Please send resumé to Steven M. Robey,
851 Coho Way, #309, Bellingham, WA
08225.

Large Seattle law firm seeks estate
planning/tax associate with a minimum
of two years® experience. Reply to Box
424, WSBA.

Auburn firm, established, with di-
verse client base, seeks associate attor-
ney. Emphasis is on business and corpo-
rate, litigation, real estate, personal in-
jury, tax and estate planning. No criminal
or domestic. Send resumé, including sal-
ary requirements, writing samples and
cover letter to: Law Offices, 329 East
Main Street, Auburn, WA 98002. All

replies confidential.

Need top-notch attorney familiar with
Chapter 13 requirements: strong moral
and ethical background. Assertive court-
room manner required. This unique situ-
ation requires a uniquely qualified per-
son. Day telephone: (206) 254-2402;
Night telephone: (206) 896-9568.

WILL SEARCH

James Robert Killeen: Will search
forJames Robert Killeen. Will worksheets
or notes pertaining to last will and testa-
ment written after 1990. Contact Tim
Killeen at (206) 883-0959.

Harold M. Malinak: Anyone with a
copy or knowledge of a will executed by
Harold H. Malinak, please contact David
M. Christie at (206) 244-3200.

Merele James Picard, Sr.: Attention
Spokane County attorneys—any attor-
ney with any knowledge of a will pre-
pared on behall of Merele James Picard,
Sr., please contact W. Scott DeTro, At-
torney at Law, at (509) 826-6316.

SERVICES

Omega Attorney Placement: The
Pacific Northwest’s premier attorney
placement firm, specializing in law firm
and corporate attorney placement. Direct
confidential inquiries to Omega, (2006)
467-5547.

Forensic document examiner: previ-
ously qualified as an expert witness in
state and federal courts. Law enforce-
ment trained. Only civil cases accepted.
ContactJames A. Green. (503)485-0832.

Urology forensic consultant: Experi-
enced. boards, professor. M.D.. J.D..
plaintiff or defense. (314) 361-7780.

Bankruptey attorney available for
consultation, referral or association. Also
contract: general civil research, briefing,
court appearances. Former 9th Circuit
clerk; experienced. Lisa Walterskirchen,
(206) 784-1579.

Jerald E. Albrich, M.D., board-certi-
fied in urology and radiation oncology.
Actively practicing radiation oncology.
Review and testimony. (503) 291-2195
in Oregon. (503) 291-2196 fax.

Missing persons located: defendants,
heirs, witnesses, clients. NO CHARGE
IF NOT FOUND. Work performed by
experienced attorney investigators. Flat
fee: $195. Nationwide. (800) 755-2993
PST.

Library membership improves your
life. You get the information services you
need when you need them. You control
the cost. You provide the best service to
your clients at the most reasonable cost.
One monthly paymentbuys a full-service
law library and qualified staff to help
with your informational needs. Fax. docu-
ment retrieval, word processor, paralegal
and conference room available on “use
basis.” Comfortable, quiet, cool place to
work. Come in for one free day’s use. See
for yourselt. For more information, call
Margie Broderick at (206) 646-3464.

Litigating in Oregon? Av-rated Port-
land plaintiffs’ firmavailable to co-coun-
sel personal injury, civil rights and com-
plex cases. Call for references. Willner &
Heiling, P.C. (800) 333-0328.

MISCELLANEOUS

1891 historical inn in Friday Harbor.
Extensively restored in 1992, Luxuri-
ously appointed with Jacuzzitubs, double
showers and private decks. Featured in
Best Places to Kiss in the Northwest.
Great view of Friday Harbor. Gourmet
coffee, fresh-squeezed orange juice and
home-baked goods. Friday’s is a perfect
place for a stress break or office retreat.
Friday’s on San Juan Island. (800) 35 B
and B.

Starting your novel. Anintensive one-
day writers’ workshop by published Se-
attle author/attorney. For more informa-
tion and a free brochure, call (206) 937-
6102.

Windridge Cottage. Beautiful mod-
ern cottage, fully furnished, overlooking
lake and Olympic Mountains. A true re-
treat with total privacy. Come, relax and
enjoy! Daily/weekly rates; call (206) 732-
4575.

Poipu, Kauai: Two bedrooms and two
baths or one bedroom and one bath. In-
credible location. Oceanfront. Whales/
dolphins/turtles. Very reasonable, fully
furnished condos. Great beaches. golf.
restaurants. (206) 622-8953.
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Better than not being remembered at
all: From Tacoma, Samuel W, Fancher
recalled “the only thing I am known for
from my 24 years of practicing in Spo-
kane.” Prior to the no-fault divorce laws,
a wife is testifying in the Superior Court
for Spokane County as to her husband’s
requirements:

The witness: “Atnight—every night—
he required sex. In the morning it was the
same thing. He worked as a painter at the

___ plantabout I8 miles from
home. Instead of taking his lunch like any
other man would, he drove home and
demanded sex before lunch. He wouldn’t
even waittoclean the paint off his hands.”

CROSS EXAMINATION:

Defense counsel: | have no questions.

The Court (inow deceased, but then
well-known for an active interest in such
matters): I want you to pursue this matter
further.

Defense counsel: Well . ., did you
really consider his sex demands exces-
sive?

The witness: 1 don’t know about you.
but I thought they were.

“Move 10 STRIKE!” (1)

That sinking feeling: Secattle lawyer
Jan Eric Peterson sent along an account
of his “all-time favorite tale from the
transcripts, although 1 do not have the
official transcript for what will become
obvious reasons.”

“In this case.” Peterson reports. “my
partner and I and associated co-counsel
represented a very severely injured man
in a hotly contested liability case. The
man’s two adult daughters were being
deposed as they were going to testify on
the issues of the damages to their father,
and as to his character—minimizing his
penchant for alcohol. Co-counsel was
supposed to have prepared these wit-
nesses fortheirdepositions. We suspected
we were in trouble when these two sub-
stantial women walked in in their pedal-
pushers and flip-flops, plunked them-
selves down, and stared vacantly around
the room. The oath was administered,
and opposing counsel asked one her name,
She handled that one well enough. But
counsel’s nextquestion was, “Please state
your residence address.” The witness’s
eyes narrowed with suspicion at this tricky
questionand a long silence ensued. Coun-
sel caught on and restated the question:
*Where do you live?" Her eyes bright-
ened and then she frowned, “Well....’
Anotherlong pause ensued. ‘[ could show
you,” she said. When she started counting
her fingers in response to a question about
her birth date, we put away our note pads
and started amending our interrogatory
answers. Fortunately, our client’s claim
wasn’t that he was brain-damaged. Some
days just don’t turn out to be as good as
you'd hoped they would.”

More awkward courtroom moments and member recollections
Response to the last collection of oddments from readers was, well . . . more of them.

That floating feeling : From out of state
comes the “All-Time Favorite Criminal
Defense” of Paul H. Buchanan, Ir., former
chief judge of the Indiana Court of Ap-
peals, from the February 1994 issue of
Res Gestae, the Indiana State Bar maga-
zine, just because we liked it:

“The mayor of a northern Indiana city
is charged with theft and diversion of ¢ity
property.

“His defense was that he came home
late one night and found that vandals had
built a swimming pool in his back yard.”

Time keeps on running, running,
runningl/into the future . Civil
Procedure, not noted as a gold mine of
wit, nevertheless turns up the occasional
gem, like this pleading caption from a
case in the Washington Court of Appeals,
Division I, preserved by WSBA general
counsel Robert Welden: MOTION TO
ENLARGE TIME TO MOVE THE
KING COUNTY SUPERIOR COURT
TO SHORTEN TIME TO HEAR A
MOTION TO ENLARGE TIME TO
MOVE TO EXTEND TIME TO
MOVE FOR AN INDIGENCY ORDER
AND FILE NOTICE OF APPEAL.

Coming Attractions: Robert C. St. Louis says, “Beware the Man From Out-of-Town.” and Wayne C. Booth, Sr. recalls watching

a bulldozer. next month in this space. As always, reader contributions are welcomed.
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WASHINGTON ADMINISTRATIVE CODE

1992 Edition,
Including Supplement,
The 1992 WAC consists of more than 13,000 |- 3345.28
e consists of more than 13, E

pages in 12 perfect-bound volumes, and ($320'00 plus 7.9% sales tax)

contains over 40,000 sections filed by 176
(‘ rule-making state agencies. Many of these

rules have the force of law, and regulate

business and industrial activities throughout 1993 “iA(,: S$Ilgp1p122n'l ent
, the state. If you purchased the WAC before only 18 7

January 1, 1994, the cost is $85.00 for the ($85.00 +7.9% sales tax)

2-volume supplement. After January 1, 1994

the supplement is included in the purchase
price of the WAC.

1994 Register Updates

Send your check along with your
name & address to:

Office of the Code Reviser
Subscriptions

PO Box 40552

Olympia, WA 98504-0552

Twice monthly

updates to the WAC

are provided by the

Washington State Register.

Keep up to date for only $188.83

($175 plus 7.9% tax) per year.

Your WSR subscription runs from January
through December of each year

NOTE: Payment s required before shipment. Please include street address (and PO Box i appiicable).



Washington 10rt Law and Practice
blends scholarly perspective
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with hard-nosed, practical advice

[n just one volume, this volume provides the
basic legal doctrines underpinning Washington
tort practice and assists you with “real world”
guidance. The authors provide research-
accelerating case citations, the full text of key
pattern jury instructions and sample forms
taken from actual litigation.

Key chapters cover important areas like

B Damages: types, measure, pre-judgment
interest, attorney fees and statutory
limitations

B Defenses: immunities, contributory
negligence, assumption of the risk, failure to
mitigate, and various statutes of limitation

B Professional negligence: claims against
health care professionals, attorneys and
other professionals

B Civil rights violations under § 1983:
constitutional basis, state action, defenses
and damages

[n addition to everyday tort issues, topics
like malicious prosecution, libel and tortious
interference with contract receive detailed
attention. Washington Tort Law and Practice by
David K. DeWolf and Keller W. Allen covers
them all; no similar publication exists!

West Publishing W=

More ways to win

CALL

1-800-328-9352

FOR ADDITIONAL
INFORMATION

©1994 West Publishing 3-9518-8/2-94
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