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Lellers fO the Editor rl reaso11ahle 
length are im·ited. They should he 

typed on letterhead and signed. The 
editor reser ves the right to selec1 co111-
m 1111icatio11s or excerpts 1herefromfor 
p11/Jlicatia11 a11d to edit any /e l/er as 
may he appropriate. 

The Slings and Arrows of 
Outrageous Fortune 

Editor: 
I sent this by e lectronic mai l to my 

home base at Camp Pendle ton, to be 
posted from there. This should be my 
last report from Somalia: I am sched­
uled to return to my ho me base at Camp 
Pendleton about May I 0 , 1993. 

I have organized a group of 23 mi li ­
tary climbers from five nat io ns to go to 
the summit of Mt. Kilimanjaro on April 
27 . I have been to the baseme nt of Af­
rica and hope to go to the roof before I 
leave. 

One of the most important projects 
that my office partic ipated in was the 
investigation into the events of 16 March 
1993 in Kismayo, Somalia. On that day, 
forces loyal to warlord Gene ral Mo rgan 
took control of the town, de feating the 
forces loyal to warlord Omar Jess. There 
were a llegations that Morgan had vio­
lated the cease-fire terms, and the So­
mali peace confere nce in Addis Ababa 
was suspended to dete rmine who was 
respons ible for the fight ing. The re were 
also allegat ions that women and chil­
dren had been used as shie lds in the 
fi ghting. a possible violation of inte rna­
tional human itarian law. 

An investigat ion team was dispatched 
by Lt. Gen. Johnston , the UNIT AF com­
mander, to conduc t an inqui ry into the 
matter, and report back to him. I led a 
seven-member team with Anny Majo r 
Dick Gordon as my deputy, a three-pe r­
son counte rinte lligence team, and two 
inte rpre te rs. We inte rviewed 40 wi t­
nesses and made a written report to Lt. 
Gen. Johnston. We concluded that it was 
imposs ible lo dete rmine who started the 
fighting. a unique combination of mob 
action and infantry tactics. 

The memorable part o f the Kismayo 
tri p, for me, was a visit by Blackhawk 
he licopter to the hideout of "Co lone l" 
Jess and his militia in the Juba River 
town of Kamsuma. As we finished our 

meeting, we reali zed that the local popu­
lat ion was not particularly fr ie ndly to­
ward A me ri cans. It seems that Jess 
blames the U.S. for his defeat. As we 
departe d and a pproac he d th e he lo 
through a cow pasture, we we re sur­
rounded by a hostile crowd and noticed 
objects sai ling through the air in our 
direction . As the objects hit the ground, 
I realized that I was being stoned with, 
among othe r things. cow pies. It may 
have been because they had seen me on 
CNN the day before and heard the re­
port that the "judge" was coming to town. 

There arc a number of projec ts under­
way in my final weeks in Somal ia. I 
have been meeting regularly with the 
former Somali judges in an e ffort to 
assis t them in obtaining office space and 
a basic law library . Yeste rday we took 
an Army e ngineer to survey the building 
they selected, the abandoned Academy 
of Arts and Sc iences. This week an at­
torney f'rom the Washington, D.C. a rea, 
Martin Ganzglass, arrives for a two-week 
vis it to assist in the reestablishment o f 
the Somali court system. He is well ­
known among the older jurists here, s ince 

he he lped draft the Somali Criminal and 
C ivil Code whe n he was he re as a Peace 
Corps volunteer in the I 960s. He shou ld 
have some interesting insight into the 
Somali legal system. 

1 will leave Somalia with mixed fee l­
ings. I have come to respect the Somali 
judges and would like to he lp them with 
the challenges ahead. Still , the U.N. mis­
sion he re is complete ; we have provided 
a secure environme nt for the delivery of 
re lief supplies to the s tarving people in 
the interior o f Somalia. The " nation­
building" will have to be le ft to the 
Un ited Nations, and ultimate ly to the 
Soma Ii people . 

COL. F. M. LORENZ, USMC 
Staff Judge Advocate General 

Unified Task Force Somalia 

Slanted News 
Editor: 

I was surprised to see that in your 
re port on page 17 of the March, 1993 
Bar News you used the slanted pie cha rt. 
Slanted pie charts a rc usuall y used to 
mislead people about the s izes of the 
s lices of the pie. Assuming that you did 

NEW 
LEGAL EASE 

If you're looking for any easy, 
inexpensive way to access Washington 
state law - your search is over. 

Introducing new CD Law Basic. 
With CD Law Basic, research is a 

breeze. Unlike a comparably priced 
CD-ROM publication, it allows you to do 
field, adjacency and proximity searches. 
Provides full text retrieval. And you get 
free access to our online 
update service. 

Like our premier product, CD Law 
Basic contains over 50 years of Wash­
ington case law, the RCW and WAC, and 
other useful, state law databases. It uses 
the same DOS-based search software as 
state law CD-ROM products that cost up 
to $3,695. Yet you'll pay just $495 -
plus $49 per month for updates. 

Why look any further? For a FREE 30 
day trial, call (206) 

623-1688 today. 

COLAW 
VVA~ I 11 NC;'l' C)N 
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WSBA CLE Stands for Answers and Information 
''1imely topics!" 
Each Year, WSBA CLE Brings You 
Nearly 500 Hours of CLE. This year we 
are offering 60 d ifferent seminars and toking them lo 
locations a round the stole, including Seattle, O lympia, 
Wenatchee, Vancouver and Spokane. 

"Enthusiastic, Provocative, Innovative." 
We Work Hard to Earn Your 
Praise. We give you a wide range of choices including 

employment law, trusts and estates, environmental low, 
growth management, litigation, and negotiation. And unlike 
other providers, we don't neglect those narrower practice 
areas like intellectual property, international business law, 
health low and antitrust. 

"WSBA CLE Course Books are the best." 
We Hear that from People Whose 
Business It Is to Know. Indexers who review 
our course book.s and those of other CLE providers consis­
tently comment that our books are the most comprehensive 
and provide the best analysis. 

''Whats yoLr latest book on sexual /rirassmentr' 
"Do you have anything on long ann ;urisdiction r' 
Every Day, WSBA CLE Staff 
Answers Your Research 
Questions. W e answer dozens of calls every day 

from attorneys and paralegals looking for a research lead. 
With the help of C LEDEX, a comprehensive index covering 
hundreds of W SBA CLE course books and those of other 
providers, we wi ll help yoo track down the elusive reference 
work .. . whether or not we published it. 

Upcoming Seminars 
JUNE 
□ Protecting Your Practice Again1t Malpractk• Claims, 

Dl1elpllne and Utfgatfon 
Tocomo - T ocomo Shera Ion Hotel - 6/ 18/93 
4.0 Cl£ Credits Free - limiled enrollment 

□ 1993 Utfgation Section Midyears Shaping Utigation to 
Win 
lake Chelan - Campbell's Reso,1 - 6/ 25-26/93 
7.0 Cl£ Credits S225 

D 1993 Family law Section Midyear 
Yakima - Cavonm.gh's al Yakima Center - 6/25-27 /93 
12.0 CLE Credits S2 I 5 

JULY 
□ Complex Property Dlvf1lon1 Effective Means and Methods 

Seonfe - Sheraton Hotel:. 7 /9 /93 
6.0 CLE Credits S 135 

D Effectively Taking and Using Depo1ftion1 
Seonfe - Sherobn Hotel - 7 I 15/93 
5.75 Cl£ Credits S 130 

□ Washington WIiii In the 1990'1 - Current Drafting Issues 
Seonfe - Washinglon Athletic Cl..b - 7 /30/93 
Nlode<oted Video Replays: 

Olympia - Honeroonn, Bateman &Jones - 8/30/93 
Voncowef - Horenstein & Duggan - 9 /22/93 

4.25 Cl£ Credits $95 
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AUGUST 
□ Playing by the Rul&1 - Hlghllghtl from the New Civil 

Procecfure Deskbook 
Seonfe - Woshingon Athletic Club - 8/6/93 
6.5 Cl£ Credits S 125 

D Complex Guardlan1hlp luue1 
Seonfe - Woshingon Athletic Cl..b - 8/ 13/93 
6.5 Cl£ Credits (estimated) S 135 

□ Criminal Law Practice In Dl1trict and Municipal Court 
Seot!le - Washington Athletic Cl..b - B/20/93 
6 .5 CLE Credits S 125 

0 -. 
Washington State Bar Association 
Continuing Legal Education 
Call us at 206 727-8202 



not know the trick of the s lanted pie 
chart, he re is how the deception works: 

I. Pie slices in the back (nearest edge) 
o f the pie are wider than s lices of the 
same size located in the back. Check it 
wi th your rule r. The C LE- 14 percent 
s lice is wider than the four s lices total­
ling 15 percent in the back. That 's not 
ve ry s ign ificant. The re's more. 

2. Pie s lices in the front of the pie are 
much wider than slices of the same s ize 
on the left or right. For instance, the 
office expense-7 percent s lice is over 
twice as wide as the bar exam-6 percent 
s lice on the left side. 

3. Pie s lices in the front show the 
"edge" of the s lice in addition to the 
surface of the slice so they appear greatly 
larger than other s lices of the same size. 
The 14 percent-CLE slice is 3 I /2 times 
larger than the 4 percent-"other" ex­
pe nse, but the total area of the CLE pie 
is 9 times larger than the total area of 
the "other" s lice. 

One might conclude that you wanted 
to minimi ze the s ize of the salary ex­
pe nse and focus on the C LE expense. I 
suspec t it was staff who printed the chart 
without your knowledge. Just for fun , 
you should have the s lanted pie chart 
redrawn putting sala ries in front to see 
how bad it looks. For further informa­
tion on mis leading g raphics, see the 
book, " How to Lie With Statistics,' ' by 
Darell Hu ff (New York: W.W. Norton 
& Co.). 

JOHN PANES KO 
Chehalis 

Dennis Harwick re plies: Thank you 
for your interesting letter of April 6 , 
1993 concerning the use of a ·'s lanted" 
pie chart. I presume the word can be 
used fi gurative ly as well as li terally. 

You are correct in assuming that I did 
not know the trick of the s lanted pie 
chart. Once again, it proves the maxim, 
"Never attri bute to malice that which is 
adequately explained by stupidity." Ac­
tually, the pie chart was computer-gen­
erated by my Microsoft Excel program. 
Since receiving your lette r, I have tried 
to run the numbers in a d ifferent se­
quence to see if the pie chart looked any 
diffe re nt. As nearly as I can te ll, the 
positioning of the wedges of the pie is 
bui lt into the program. 

I can assure you that, g iven an option, 
[ would not have emphasized the size of 

the CLE portion of the pie. 
Thanks again for your inte resting and 

entertaining le tte r. 1 ·11 never look at a 
pie chart quite the same again. 

But Not Lawyer Jokes, Right'? 
Editor: 

T he Bar News needs funnier material, 
such as the "Crassil'ied Ads," an Apri l 

MEDICAL EVALUATIONS 
Internist/Hematologist/Medical Oncologist experienced 
in medical legal matters available at an hourly rate for: 

• Chart Review • Written Evaluations 
• Trial Testimony • Independent Medical Evaluations 
• Expert Witness • Immediate Consultation Available 

Robert Burdick, M.D. 
Polyclinic, 1145 Broadway Ave. 

Seattle, WA 98122 
(.206) 329-1760 

Referrals 

No entry-level CD ROM publication 
for Washington offers the advantages of 
new CD Law Basic. 

At just $495, it uses the same DOS­
based search software as products that 
charge up to seven times as much. 
Software that allows you to perform 
Boolean and proximity searches and 
offers full print and save, cut and 
paste, a notepad, and a 
timer. Capabilities 

not available with a comparably 
priced publication. 

CD Law Basic offers the same high 
quality data as our premier publication. 
You'll receive full product support. Plus, 
we'll credit your Basic purchase price 
should you choose to upgrade in 
the future. 

Don't settle for less. For your 
FREE 30 day trial, call 

(206) 623-1688. 

COLAW 
T 11 f •: s T '- T I •: c I F 
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Improve your courtroom 
presentations with 
professionally-prepared 
legal exhibits. 

Ap plications include: 
• F'lip charts 
• Easel boards 
■ ~aps of crimf' scenes/ 

accident sites. 
• F'loor plans 
• Time lines/calendars 
• Document enlargements 
• Medical diagrams 
• Many others to fit 

your special needs. 

Advantages to you are: 
• Precious preparation 

time saved. 
• Clarity and readability 

for you. judge & jury. 
• Visual impact can rivet 

attention to your 
evidence. 

■ You present a well-prepared. 
ultra-professional image. 

Reasonable, timely, discreet. 
Call now. 

D 

DON COPPOCK 
GRAPHIC SERVICES 

GRAPHIC DESIGN & PRODUCTION 
VISUAL AIDS 

DESIGN CONSULTATION 
TECHNICAL ILLUSTRATION 

1206) 789-5599 

Fools' feature from Wisconsin Lml'Ver. 
As ii is, the only thing we have to laugh 
at is John Nicho ls· "·Clark Coun1y Re­
port.'' Thanks. 

DA YID DRESSEL 
Olympia 

More Blues 
Edito r: 

in So ut h Tacoma w he n bo th M r. 
icholson and I at tended), I am not sure. 
Hi s " Blues re minded me of the " F irst­

year Law School Blues." w ritten. sur­
prising ly e nough. during finals week of 
my first year in law school. This song 
became popular among a small group of 
student s at UPS. but never made it to the 
top 20 . I have dusted it off . . . 

1 read with delight the .. Lawyc r­
Bashin· Blues" published in the January 
1993 Bar Ne11·s . Whether s inging the 
blues was a natural product of law 
school. or j ust the Puget Sound School 
of Law (which is not locate d on a delta, 
or in Mississippi , but which was located 

K udos for your continued good work. 
Further regarding January ' s issue. my 
s ixteen year-old son really wou ld like to 
meet Larry Feinste in. 

RONALD C. HARDEST Y 
Be ll ingham 

First-year Law School Blues 

Si11 ing in the reading room, a book in my hand. 
Been here for weeks, f 'm a solitary man. 
My head's spinning 'round. wondering w hether I' ll win or lose. 
I've got a bad case of the First-year Law School Blues. 

Chorus: From lack of s leep I look an awful frigh t. 
1 can ·1 tie my shoes or te ll my left from my right. 
My eyes are puffed up and my backbone's tight. 
All J want to do is s leep tonight ... 

But 1 ·vc got a hundred pages more of Proximate Cause, 
Fifty more of Contracts before I pause. 
I· II be up all night. but s leep I cannot choose. 
I'm stuc k right here wi th these Fi rst-year Law School Blues. 

(Break on verse) 

Chorus: I turned to the bo11le but I still feel the pain. 
No time to take a shower, I just wait fo r the rain. 
Li ke a fool I turn to Gilbert 's to make the law plain . 
The words are spinning ·round and I ' m going insane. 

Palgraf. Lwe11 Bridge. Pennoyer & Neff: 
Tulk 1·. Moxie, what could be left? 
Just how long wi ll I have to pay my dues, 
Before I get rid of these First-year Law School Blues? 

(Break on verse) 

C horus: We ll , now exams are over and my whole body' s numb. 
It 's al l I can do to keep from s ucking my thumb. 
If I failed my tests 1·11 be out on the bum. 
Or starting out de 110\'01 So pass me the rum ... 

·cause I'm s itting at the bar w ith my head in my hands 
Feeli ng o ld at thi rty. I'm a beaten man. 
First year is over so I reach for that bott le of booze. 
And toast to next year's First-yea r Law School Blues. 
(Just two more years o f those goddammed law school blues). 

© I 978. R .C. I lardcsty. 
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LIFE IN A SLOWER LANE 
by Steve DeForest 
WSBA President e ty is a utopian objective that will al­

ways e lude us . The re are nume rous 
mechanisms to cushion the shock of 
these atrocities. I 'd like to share one of 
my personal ant idotes ... reading the 
"She riff's Repo rt" published from time 
to time in The Leavenworth Echo, a 
weekly newspaper. The reside nts of 

Leavenworth , Cas hme re, Peshast in , 
Dryde n and Lake W e natc hee have 
sought the ass istance of local law en­
forcement officers in a varie ty of c ir­
cumstances, includ ing the fo llowing ver­
batim e ntries during the past year. a long 
with my immediate rejoinder on the 
lighter s ide . 

The daily dosage of news on te levi­
s ion , radio, and in newspapers reporting 
viole nt crimes, whethe r in ternational 
(Bos nia). natio nal (Waco), or s ta te 
(drive- by shootings), could easily c re­
ate doubt about whethe r a peaceful soci-

April 17: 
April 19: 

J une 23: 

June 25: 

August 3 : 

August 7: 

August 17: 

August 27: 

August 29: 

August 3 1: 

Septembe r 3: 

Se ptembe r 19: 

Se ptembe r 24: 

Oc tober 3: 

Oc tobe r 12: 

ovember 10: 

January 7: 
Janua ry 25: 

February 20: 

March 5: 

A Leavenworth woman re ported a noisy puppy on West Whitman Street. [Hush puppy.] 
A man reported five men had parked the ir motorcycles on 8th Street and had been walking a round town 
wearing leathe r jackets and their hats on backwards . I Yeah , backwards.] 
A woman was re ported to have been le ft by her boyfriend at a Highway 2 convenience store in Leavenworth 
wi th nowhere to go. [I thought restrooms were required . I 
A Cashme re woman reported teenage rs had been throwing d irt and rocks at passing vehicles at a bus s top 
on Highway 2 in Leavenworth. When contacted , the teenagers said that they had been pulling cherries off 
a bush while waiting for the bus. [Life is just a bowl of ... ] 
A Peshastin woman reported three teenagers had been playing on Main Stree t w ith a cigarette lighter and 
had been going into various yards in the area. [To smoke? I 
A Leaven worth man reported anothe r man had exposed himself at C ity Park on Front S treet. Whe n 
contac ted. the man sa id it had not been intentional. [His be lt broke .] 
A Leavenworth woman reported someone had sle pt in he r Front Street backyard. [Campgrounds fi ll up fast 
on the weekends.] 
A Leavenworth woman reported she had received a threate ning phone call at he r Cherry Street residence, 
and be lieves it may have bee n from her soon to be ex-daughte r- in- law's boy friend. [How' s that again? ! 
A Leavenworth man reported his Wilson Street ne ighbor had been yelling and throwing rocks at his bed­
and-breakfast clie nts. [Did they throw back, or just yell?] 
A Leavenworth man reported teenage rs had been riding dirt bikes be hind a Birch Street reside nce. !This is 
illegal? ] 
A Leave nworth woman reported she had seen people move past a lean-to and go toward the river near East 
Leavenworth Road. [Pre tty suspicious .] 
Someone from the Leavenworth ranger statio n reported a passing motorist had found a business card on his 
vehicle. Writte n on the card was, "Call my house to see if I am OK. I jus t picked someone up to give them 
a ride .·• The numbe r was dia led. and a woman on the other end said she was fine . I Why haven't I ever 
thought of that?] 
A Leavenworth woman reported a naked man had jumped out in front of he r vehicle about a mile east of the 
Squirre l Tree Inn. I Did he jump back?] 
A vehicle was reported to have been s topped on Highway 2 near Leavenworth for speeding and for having 
a defective exhaust. Inside the vehic le was found a la rge supply of towels which appeared to be from a 
motel. Whe n questioned, the driver reported he always packs extra toweb whe n trave ling. [Sure, but 
whose towels? I 
A woman reported a man had tried to sell he r oi I out of his truck at a convenience store near Peshastin. 
[Seems OK to me.] 
A man was reported to have been standing on top of a moving van and po inting a long g un towards the hills, 
up Chumstick Highway. [The wild west lives on! I 
A woman reported fo ur men had used obscene language on Front Street. [Must have been tourists.] 
A Leavenworth woman reported she had seen suspicio us footprints in the snow on Center Street. I I'll be 
more carefu l next time.] 
A Leavenworth wo man reported two dogs in the back o f a truck parked at 9th and Comme rc ial Streets had 
barked at he r. She feared they may bite someone. [The ir bark is worse than thei r bite. I 
A Peshastin man requested animal contro l pick up his dog at his Main Street res idence beca use it had bitten 
him. JAw, give the dog another chance.] 

Before you pick up the phone to ca ll the Che lan County Sheriff about employme nt opportuni ties. you should know that Che lan 
County does have its share of assaults, burg laries, and car thefts. 

Time to turn my cap around and c ross back into the fast lane. 
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" D ISENFRANCHISED BY CHOICE" 

That intriguing term was used by Gover­
nor Vickie Norris during the Board of Gov­
ernors· recent retreat. The discuss ion-what 
did the referendum mean? Why are WSBA 
members so unconnected and/or alienated? 
Governor Norris made the point that people 
with busy practices and lives only have so 
much time to give to civic and professional 
organizations. Even assuming the WSBA is 
competing for that time with only law-re­
lated professional organizations. the com­
petition is formidable. 

As Tip O'Neill- legendary politician that 
he was-once said, "All politics are local." 
Similarly, most volunteer work is given to 
those organizations and issues that strike 
closest to home- the local bar association, 
the specialty bar association. the practice 
area. Consequently. it is both logical and 
understandable why lawyers gravitate to 
KCBA (formerly SKCBA), Spokane County 
Bar Association, WSTLA , Washington 
Women Lawyers. WSBA sections, local pro 
bona programs, etc. The effect is that many 
people are "disenfranchised by choice.'' 
They have made an intelligent and logical 
decision to devote their energies to an entity 

In the ··1he more things change, the more 
they stay the same'· category, I was pro­
vided recently with some information about 
the 1936 WSBA convention. At that meet­
ing, Joseph A. Barto, a member of the Board 
of Governors, presented an article entitled, 
"What Good Is This Organization?" in re­
sponse to letters he had received from vari­
ous lawyers asking questions like "I want to 
know what-the-hell-good is this organiza-

Speaking of sales tax on services-even 
as this is being wrillen, the legislature is still 
in the throes of considering such a lax. We 
have received letters asking why WSBA 
members haven't seen much in Bar News on 
this issue. The answer is simple- the sales 
tax issue (and most legislati ve issues) moves 
far too quickly for a monthly publication 
with a significant lead time to adequately 
cover. 

WSBA efforts include: 
• a special sales tax committee meeting 

regularly since November of 1992 to re-

that is "closer to home" than the WS BA. 
Is this a failure by the WSBA? ot re-

ally. By definition. the WSBA is a state­
wide organization dealing with broad issues: 
regulat ion of the legal profession, profes­
sionalism, legislation . etc. 

Should the WSBA be threatened by this 
phenomenon? 1 o. Quite the contrary. It 
should embrace efforts of various law-re­
lated organizations. WSBA sections are a 
perfect example of part icipation by special 
interests within the framework of the larger 
organization. 

Should the WSBA remain silent on every 
legislative issue where a local or specialty 
bar has a position9 o. Only the WSBA 
can speak for all the lawyers of the state. As 
a practical matter. the WSBA does not take 
positions on narrow issues. and when it does. 
it is usually operating through one of its 
sections with expertise in that area. 

Should the WSBA retreat from every field 
or activity that a local or specialty bar gets 
into? o. Just because local and specialty 
bar associations put on CLE programs. the 
WS BA shouldn' t get out of the CLE busi­
ness. An extensive review of CLE pro-

"THE MORE THINGS CHANGE .. . " 

tion!" and "What good has it done for law­
yers?" 

Governor Barto responded: 
What good is this organization if its 
members do not meet, discuss, and 
solve the many interesting, if vexa­
tious problems which confront it­
discipline, fees, unauthorized prac­
tice, legislation, public relations, the 
economic condition of the Bar. am­
bulance chasing- are all living is-

SALES T AX ON S ERVICES 
spond to the various mutations of the legis­
lation, 

• providing all WSBA members with a 
suggested insert for law office billings urg­
ing clients to contact their legislators on this 
issue. 

• the Board of Governors tak ing a 
proactive position supporti ng an increase in 
the B&O tax (from 1.5 percent to 2.0 per­
cent) instead of a sales tax on services, 

• a Tax Section committee addressing 
technical problems with the legislation, 

• President Steve DeForest making nu­
merous trips to Olympia to testify and meet 

Dennis P. Harwick 
gramming in Washington reveals that local 
bar CLE progra,ns differ significantly from 
the typical WSBA CLE program (generally 
in terms of length and subject matter). On 
occasion, the WSBA will compete with a 
local bar or specially bar for the CLE regis­
trant. The proverbial bottom line, however, 
is that competition works to the advantage 
of the consumer. i.e .. the lawyers of Wash­
ington, and makes every CLE provider strive 
to present the best materials for the lowest 
cost. 

sues. 
Well. we are still working on discipline 

(just had an ABA Evaluation Team review 
our system). fees (dues referendum). unau­
thorized practice (hampered by niceties like 
restraint of trade), legislation (sales tax on 
services), public re lations (public image of 
lawyers), the economic condition of the Bar 
(downsizing, employment conditions), and 
ambulance chasing (balancing the right to 
advert ise with the First Amendment). 

with legislators, and. most importantly, 
• John Fattorini. the WSBA ·s legislative 

representative, working night and day for 
months on this issue. 

As this is written. the outcome is still 
unclear. though the momentum of the state· s 
budget woes appears to compel the Legisla­
ture towards such a tax. It is important for 
members of the WSBA to know, however. 
that this has been the WSBA 's primary leg­
islative priority th is year and that a tremen­
dous effort has been made to educate the 
Legislature about the negative ramifications 
of a sales tax on services. 
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WASHINGTON ADMINISTRATIVE CODE 

The new WAC will consisl of more than 

13.000 pases in 12 perfect-bound volumes. 

and will conlain over 40.000 sections filed 

by 176 rule-makin8 slale asencies. Many of 

these rules have the force of law. and 

re8ulale business and indusuial activities 

thro~oul the slale. 

The 199'2 edilon of the WAC will be 
available in May of 1993. Purchase price will remain 

al $320 plus 7.9% sales lax. 

1993 Qe8ister Updates 

Twice monthly updates to the WAC 

are provided by the Washin8ton 

8tate Qe8ister. 

Keep up to date for $160 per year, 

plus tax. 8ubscription runs from § 
January throu8h December of each ~ 
year. with back issues provided. :§ 

~ ~¼'71 
&nd your check to: 
Office of the Code Qeviser 
8ubscriptions 
PO Box 4055'2 
Olympia, WA 98504-0552 

Payment is required before shipmenl 

12 WASJ-//NGTON STATE BAR NEWS June /993 



DANCING IN THE MINEFIELDS: 

WHITE-COLLAR CRIME IN THE 1990s 
hy C. James Frush. Fredrick D. Huebner and Robb London 

n March 3. 1992. Department 
of Justice lawyers and fed ­
eral regulators s lapped a 
well -known New York law 
finn w ith a $275 million law­

suit and a coun order freezing the assets 
o f the partnership. The reason: the 
government c la imed the firm , Kaye 
Scholer, Fie rman . Hays & Hand le r, had 
misled investigators during its aggres­
s ive representation or savin!.?,s-and- loan 
execu tive Charles H. Kcat ini Jr. Within 
hours of the asset freeze. the firm' s bank­
ers conc luded that Kaye Scholer could 
not survive the financial hemorrhaging 
that would occur unless the freeze ended 
immediate ly. Despite the dubious con­
stitutional ity of the government's action. 
Kaye Scholer settled the lawsuit for more 
than $40 million s ix days later. 

The Kaye Scholer asset freeze sent a 
ch ill through law firms from W ashing­
ton, D.C. to Washington state . The nar­
row line between zealously defending 
c lients accused of whi te-collar c rimes 
and personally ri sking the wrath of the 
government is becoming eve r more dif­
ficult to walk. The Department of Jus­
tice lawyers who brought down Kaye 
Scholer were blunt: Lawyers every­
whe re could expect more such tactics in 
the future.' 

Recent developments in white-collar 
c riminal prosecution present complex 
practice considerations for all lawyers 
handling civil , regulatory and investiga­
tive matters where financial. business 
and environmental crimes arc involved. 
This artic le aims to provide a map 
through the mine fie ld of wh ite-collar 
crim inal law and to highlight the princi­
pal dangers to c lie nt and la wyer. 

Keeping One Step Ahead of 
the Law: Handling Criminal 

Problems Before 
the Authorities Find Out 

Don't Do the Crime, Don't Do the Time: 
Avoidance, Mitigation and 
Internal/ 11 vestigations 

Avoidance and Mitigation 
o one who has watched a business 

di sappear o r lose c ustomers and share­
price because of a major criminal inves­
tigation can doubt the dollars-and-ce nts 
value of corporate-crime prevention and 
mitigation programs.~ Their legal im­
portance increased dramatically wi th the 
1991 adopt ion of the Organizational Sen­
tencing Guidelines, a complex set of 
mandatory formulas for sentencing or­
ganizations convic ted or federal crimes.·' 

Unde r the Guidelines, pena lties for 
organizations arc reduced or e nhanced 
on the bas is of a "culpabi lity score." 
The c ulpabi lit y score is inc reased if the 
o rganizat ion's management was involved 
in or tolerated the crimina l conduct. v io­
lated an o rder o r injunction, had a prio r 
history of misconduct or obstructed jus­
tice in the investigation of the offense. 
The score is reduced if the organi zation 
had an "effective program to prevent 
and detect violations of law."~ promptly 
reported the offense, cooperated in the 
invest igation. and accepted responsibi l­
ity. The difference in c ulpabil ity scores 
can mean the diffe re nce between paying 
five pe rcent to 400 pe rcent of the "base 
fine" for the o ffense. 

Corporate executives should also have 
a strong inte rest in establishing and us­
ing. effective prevention. compliance. 
and audit programs in order limit dam­
age to the ir companies' and to reduce 
the ir own personal c riminal exposure. 
Corporate officers and agents are sub­
ject to federal criminal liability. even if 
thei r actions were undertaken solely for 
the be nefit of the corporation. at the di­
rection of senior officers or a s part of 
the job description." Corporate officers 
may a lso be criminally liable for fa ilure 
to take action if they have a "respons ible 
relation to the s ituation" and the power 
and a uthority to deal w ith it.7 Del iberate 
avoidance of knowledge of a crime by 
fai ling to investigate when there is a 
high probability that an offense has oc­
curred is not a defense.x Under state law, 
an indiv idua l can be fo und criminally 
liable for affirmative acts committed in 
h is capacity as a corporate agent. Fail­
ure to act or discharge a duty imposed 
on the corporation can also expose the 
employee o r agent. but only i r that agent 

knows that he or she possesses primary 
responsibility to discharge that duty and 
if the failure to di scharge it is reck less 
or negligent." 

Internal Investigations 
Once a possi ble problem becomes sus­

pec ted or known. management should 
use inte rnal investigations (I) to dete r­
mine whe the r wrongdoing has taken (or 
is taking) place; (2) to determ ine the 
ex tent or corporate knowledge of w rong­
fu l acts; (3) to decide w he the r to de fend 
or to cooperate and seek a plea agree­
ment or othe r disposition; (4) as part o f 
an e ffec tive program, to prevent, detect 
and dete r future crimes; and (5) to dcter­
mi ne the extent and cost of possible civil 
liability, inc luding potential liability for 
nondisc losure if a corporation is pub­
lic ly held. An improperly conducted in­
te rnal investigation. however. may 
worsen the s ituation. Ins ide and regular 
outside counsel, who may be called on 
to struct ure an investigation, should keep 
certain key po ints in mind. 10 

First, internal investigations. compli­
ance audi ts. and monitoring programs 
a re only one part of an effective pro­
gram to prevent and de te ct violations. 
T he organization must st ill set standards 
of conduct, communicate them to em­
ployees and enforce them on an ongoing 
bas is. 

Second. an investigation prompted by 
specific awareness of a potential viola­
tion shou ld generally be conducted by 
special outside counsel reta ined d irectly 
by the corporat ion's board of directors. 
Conduct by in- house counsel o r regular 
outside counse l may result in confli cts 
of interest and pote ntial waiver of the 
atto rney-cl ien t and work-product privi­
leges. 

Third. an early decision should also 
be made as to whether it is necessary to 
ad vise corporate e mployees who may 
be individual targets to obtain separate 
counsel. 

Fourth. investiga tions must be struc­
tured to follow the crite ria set out in 
Upjoh11 Co. 1·. U11i1ecl Sw1es 11 to protect 
the attorney-c lie nt privilege. Engage­
ment letters and statements to employ-
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ees must make c lear tha t the investiga­
tion is fo r the purpose of providing legal 
assistance to the corpo ration, that dis­
cussions between counsel and e mploy­
ees occur at the d irection of manage­
me nt for that purpose . and that the com­
munications must, in fact , remain confi­
dent ia l. T he report of special counsel 
must be d istributed sole ly to the des ig­
nated officer o r g roup wi thin the com­
pany that w ill be acting on the results . 

Getting Hammered From All Sides: 
The Criminal Problem Together 
With The C ivil Lawsuit 

Parallel Civil and Criminal Lawsuits 
Because many ac tiv ities g ive rise to 

both c riminal culpability a nd c iv il li ­
abil ity. counse l for c lients who are po­
tenti al crimina l targets must minim ize 
the risk that c iv il lawsuits w ill produce 
inc ri mina ting evidence that can be used 
against the m in cri mina l proceedings. 
T his p robl em arises frequently in m any 
di fferent areas, pa rtic ularly those involv­
ing a llegations of fraud, ins ider trad ing, 
ant itrust, and market manipulat ion. In 
al l contexts, defendants face the same 
vex ing decis ion: Should they invoke the 
Fifth Amendment pri v ilege agai nst self­
inc rimi na tion in the c ivil litigation in 
orde r to avoid making ava ila ble infor­
mat ion that the gove rnment might use to 
secure a c riminal conviction? 

T he re can be serious consequences for 
do ing so. If a defendant in a c ivi l suit 
refuses to answer questions in a de pos i­
tion based on his Fifth Amendment priv i­
lege not to incriminate himself, he runs 
the risk o f fac ing a motion for a preclu­
sion o rder from the plaintiff seeking 10 
bar him from testify ing at tria l. In many 
cases, a preclus ion o rder w ill be tanta­
mount to j udgment on the pleadings o r 
entry of summary j udgment. At the ve ry 
leas t, the continued assertion of the Fifth 
Amendment right c reates an infe re nce 
that the particular fact is true for pur­
poses of the c iv il action, and the j u ry 
wil l be so instruc ted Y Las tly , if your 
c lient is o r wants to be a plain tiff in civi l 
litigatio n, the invocat ion o f the priv i­
lege in d iscovery can result in dism issal 
of the case. 

Counsel should cons ider seeking a stay 
of d iscovery in the civ il proceedings 
while the threat o f c riminal prosecution 
can be assessed o r until it has passed. 
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Stays are mo re useful , and more likely 
10 be g ranted , w hen a re lative ly sho rt 
delay may enable the c iv i I su it to pro­
ceed w ithout furt her concern a bout pros­
ecution. Counse l should a lso conte m­
plate nego tiating w ith prosecutors in a n 
atte mpt to sec ure dec lination of crimi ­
nal c harges. 

Civil Regulatory Proceedings 
Civil regulato ry proceedings present 

all of the proble ms o f the c ivil lawsuit 
where criminal issues are involved. p lus 
addi t iona l cons iderations. G e nerally, 
gove rnme ntal regu la1o ry a utho rities, 
such as the SEC. the Commodities Fu­
tures Tradi ng Commission , and the Fed­
eral T rade Commission are armed w ith 
e xtens ive c iv il investigative powers, in­
c lud ing the righ t 10 subpoena wi tnesses 
and documents. Fourth and Fifth Amend­
me nt protections apply to such proceed­
ings, but corporate records canno t gen­
erally be protected by assert ion o f the 
Fifth Amendment. 1.1 In addit ion, the Fifth 
Ame ndme nt gene rally does not apply to 
"required reco rds" that must, by law, be 
kept by the regulated person. 14 

Counsel should investigate the fac ts 
as thoroughly as possible , including in­
fo rma l d iscovery on thei r own, before 
adv is ing c lients whethe r to assert the 
Fifth Amendment in regu latory proceed­
ings. If the cl ient is c learly a ta rget and 
the prospects o f avoid ing prosecution o r 
gaini ng immunity appear d im, the privi­
lege should be asserted. On the othe r 
hand, the assertion of the Fi fth Amend­
ment right can be used to d raw adverse 
in fe re nces in civ il o r administrati ve pro­
ceedings.15 T he defe ndant must weigh 
potent ial crimina l liabili ty against sub­
stant ial financia l loss. o r even the de­
s truction of his o r her business. 

Se lf- regul ato ry organizations, suc h as 
the New York S tock Exchange and the 
National Assoc iation of Securi ties Deal­
ers, pose special problems. T hese orga­
nizati ons lack subpoena power, but fai l­
ure to respond to information requests 
may resul t in expuls ion from the mem­
bership and loss of the I icense to sell 
securities . 16 Thus, the c lient is free to 
assert his consti tutional pr iv ileges. but 
may lose h is live lihood as a result. Once 
aga in, thorough investigation before ad­
vis ing the c lient to c hoose between the 
poss ible loss o f liberty or livelihood is 
the best practice. 
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The Knock on the Door: Guid­
ing The Client Through An 

Investigation and Likely 
Prosecution 

Determining Whether The Client 
Is Being In vestigated 

It is generally not difficult to deter­
mine that your c lient is under investiga­
tion. The c lient is often approached 
d irectly by investigators. A t the first 
whiff o f trouble, and before that first 
knock on a door. the c lient should be 
advised as to his or her rights concern­
ing questioning by law enforcement a u­
thorities . The only words out o f the 
client's mouth shou ld be, "Please talk to 
my lawyer," the operati ve word being 
"lawyer." 

Subpoenas and inqu iries may come 
directly to the "target," but investigators 
often wait until afte r they have done 
o the r legwork in order lo know as much 
as possible about the case before they 
question the ir prey. Friends and busi­
ness associates may call your c lient to 
indicate that they received a vis it from a 
detective or service of a grand jury sub­
poena. Banks may report that the ir 
records have been subpoenaed or exam­
ined , but they may be prohibited from 
g iving notice of such inquiries for cer­
tain drug-re lated and financ ial crimes.17 

"Hardknocks" occur by the service of 
a search warrant or, occasionally, arrest. 
The common "street crime " techniques 
of search warrallls, shakedown arrests, 
surre ptitious recording by friends and 
associates, wiretapping, and all the other 
intrusive law enforceme nt techniques 
have now found the ir way into the ex ­
ecutive suite . These methods are very 
e ffective, and they carry the e lement of 
intimidation. The client should be ad­
vised early in any investigation involv­
ing federal authorities that it is not only 
possible, but proba ble , that e lectronic 
surveillance will take place. On the sta te 
level, recording with the consent of only 
one party is still illegal w ithout co urt 
orde r and, the refore , is e ncountered 
much more rare ly . 

Heading Off An Indictment 
Through Negotiation 

Occas ionall y, the authorities can be 
"talked out" of the ir inc lination or deci­
s ion to bring an indictment. At the fed­
e ra l level, a target's attorneys can meet 

with Assistant United States Attorneys, 
who are gene rally ame nable to at least 
having such discuss ions. For tax o f­
fe nses, and occasiona lly for some othe r 
offenses such as money-laundering and 
c urrency-struc turing . a formal "confer­
e nce" procedure ex ists by which a co n­
fere nce is requested in writing and gen­
e ra lly he ld at the Department of Just ice 
facilities in Washington, D.C. In the 
state system. prior to charges being fi led, 
the "filing deputies" are generally ame­
nable to discussion. In some offices, 
part icu la r deputies are ass igned to con­
fer wi th lawyers after c ha rges are 
brought, with an eye towards disposi­
tion, possibly dismissal. Prosecutors 
don't want to bring cases they can't win. 

Grand Jury Subpoenas 
and Proceedings 

A c lien t's interests can rarely be more 
seriously prej udiced than when his or 
he r attorney is not famili ar e nough with 
grand j ury prac tice to render prompt pro­
tective advice from the firs t m inute the 
cl ient learns that the clie lll is the foc us 
of a grand j ury investigat ion or sub­
poena. 

Agents may try to interview the c lient 
be fore serving a subpoena, and they may 
even attempt imprope rly to persuade the 
client to ta lk to them by threatening to 
subpoena the client be fore the grand jury 
if he or she doesn't agree to be inter­
viewed. The cl ient should know that 
anything said to anyone other than the 
lawyer about the c lient's appearance be­
fore the grand jury may haunt the cl ie nt 
later. Again, all questions should be re ­
ferred to the lawyer. 

Unless the c lient has received a "forth­
w ith" subpoena (which requires an im­
mediate appearance in front of the grand 
jury), the best ad vice is to s it tight. In 
the highly unusual event that a forth­
with subpoena is served, the client should 
not refuse to appea r, but neither should 
he or she answer questions or produce 
documents. The client should c laim in 
front of the grand j ury that until the re is 
the chance to consu lt w ith counsel, the 
c lie nt cannot know whether he or she 
can assert any relevant evide ntiary or 
constitutional pr ivileges.18 

Soon a fte r learn ing of a grand j ury 
inquiry, counsel should get in touch w ith 
the prosecutor, who, though not obli­
gated to provide any information, is 
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like ly to d iscuss the inqui ry . Prosecu­
tors w ill ofte n divulge whether the cli ­
ent is a target or pote ntia l target. 

It is extreme ly important at this stage 
for counsel to assess the client's expo­
sure to criminal lia bility. The targeted 
clie nt must be advised to invoke the 
Fifth Amendment privi lege against self­
incrimination early and continuously, 
lest testimony about seemingly unim­
portant aspects of the case result in a 
claim of waiver of the privilege. 

If the client is a ta rget and not a mere 

witness. counsel should focus not on the 
client's grand jury appearance (which 
will be stymied successfully by a claim 
of privilege against self- incrimination), 
but on defending or resolving the case. 
A plea agreement may lessen the hard­
ships for the clielll. So may a waiver o f 
indictment and an early plea. Some­
times no real choice exists but 10 vigor­
ously defend the c lient through tria l. It 
is absolutely imperative that the lawyer 
possess a detailed, working knowledge 
of the Fede ral Sentencing G uidel ines 
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before starting clown any path. however. 
If the client is not a target, the lawyer 

should focus on the g rand jury appear­
ance and on minimizing the risk that the 
c lie nt w ill become a target. I t is impor­
tant to know who else is a target or 
w itness, and to meet with counsel for all 
potential targets to conside r form ing a 
joint defe nse plan. 

At th is stage. counsel should make a 
second approach to the prosecutor to 
"pitc h" the cl ient's case. T his involves 
po inting out any mitigating ci rcum­
stances, exculpatory evidence, o r the 
c lient's w ill ingness to cooperate in re­
turn fo r immun ity . The prosecutor may 
be amenable to an agreement which ob­
viates the need for the client to appear 
be fore the grand j ury. T here a re some­
times advantages for the government if 
the witness does not appear. For ex­
ample. if the c lient testifies later at trial, 
the prosecutor may not want an earlier 
sworn statement from the grand jury ap­
pearance to comp I icate the c lient's cross­
examination. 19 

At th is stage counsel should also dis­
cuss wit h the prosecutor different forms 
of possible immunity. "Transactional " 
immunity- an outright promise not to 
prosecute- is obviously des irable, but 
it is rarely granted. "Use" immuni ty, 
under 18 U .S.C. § 600 l et seq .. protects 
the witness from direct and derivat ive 
use of his or her testimony in a criminal 
prosecution . But it does no t prevent the 
use of such testimony in a c iv il proceed­
ing or its collateral use in some criminal 
proceeding."0 

As indicated ear lier, sometimes a deal 
can be made with the prosecutor to avoid 
the client 's appearance or the delive ry of 
documents to the grand jury. But if a 
deal is no t possib le, there are still othe r 
avenues for avoiding an appearance. A 
subpoenaed w itness can move to quash 
the subpoena- or appear but re fuse to 
testify. Ei the r tact ic will probably ne­
cessitate a n a rgument before the judge 
ass igned to grand j ury proceedings. A 
motion to quash the subpoena can be 
fi led purs uant to Fed.R.Crim.P. 17. but 
the chances of success are s light. The 
case law on quashing a subpoena heavily 
favors the government. Motions to quash 
may a lso be fi led to raise c laims of privi ­
lege. 

An al te rnative to mov ing to quash is 
for the witness to appear before the grand 
jury but respectfully refuse to answer 
questions or produce record s on the ba-



sis o f an ev identiary or constitutional 
privilege. In this s ituation, the govern­
me nt must seek an order from the court 
compe lling the testimony or, in the al ­
ternat ive, holding the witness in con­
tempt.21 

If the client cannot avoid a grand jury 
appearance. counsel must prepare him 
or he r thoroughly for the expe rie nce. 
Although counsel cannot accompany the 
client into the grand jury room , the wit­
ness has complete freedom to consult 
the lawyer be fore answering any ques­
tion. If need be, the witness can leave 
the stand and confer with counsel out­
s ide the grand jury room after each and 
eve ry question asked by the prosecu­
tor. 22 

Counsel should debrief the cl ient im­
mediate ly after the conclusion of the 
appearance. A thorough debriefing will 
likely reveal the government's intentions. 
It is a lso important to debrief other wit­
nesses after their grand jury appearances, 
if at all possible . 

After the c lient's appearance, counsel 
should aga in contact the prosecutor. ls 
an ind ictment expected? When? Plea 
negotiations can be resumed, and a de­
c is ion made whether to negoti ate a plea 
or fight the case. 

Managing the Criminal Defense 

Multiple Defendants 
Joint de fense agreeme nts allow mul­

tiple defendants to share information and 
coord inate tactics-free from the fear 
that they have waived the attorney-cl i­
e nt privilege23-enabling a collecti ve 
defense s trategy which is ofte n far more 
effecti ve than working a lone. 

Join t defense agreements give indi ­
vidual parties the tactical advantage of 
access to information in the possession 
of others (including corporate pa rties) 
which would not othe rwise be afford­
able or available . The agreements expe­
dite trial preparat ion, allow development 
of joint work product, and conserve the 
time, money. and resources necessary to 
an effective defense. T he agreements 
often permit the sharing o f expert wit­
nesses and common investigation s, 
avoiding the need for a host of sepa­
rately retained experts. These agree­
me nts can also offe r s ignificant tactical 
advantage in dec ision-making and re­
sponding to the government's litigation 
tactics. 

Joint defense agreeme nts typically 

provide: 
1. That counse l and their clients wish 

to avail themselves of all lawful, ethi­
cal, and proper ste ps to assure the shar­
ing of informatio n, common s trategies, 
and legal theories for formulating com­
mon defenses, with sufficient protections 
to e nsure that confidences are not be­
trayed to anyone outside the group; 

joint defense agreeme nt if he or she 
has a lready e nte red into a plea 
agreement with the government or 
some third party whose interests are 
adverse and must withdraw if such 
an event occurs; 

4. That each partic ipan t must ad­
vise the others if he or she enters 
plea negotiations or a plea agree­
ment; 2. That counsel will be pe rmitted to 

divulge specified information with the 
consent of the cl ie nt who contributed it; 

3. That no party may enter into the 

5. That a party who withdraws 
from a joint li tigation agreeme nt 
may not disclose confidential in-
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formation learned under the joint de­
fen e umbrella; and 

6. That each c lient has reviewed and 
agreed to the terms of the joint defense 
agreement. 

The provisions and terms of a j o int 
defense agreement do not override each 
lawyer's primary responsibility to pre­
serve and protect the confidences of the 
individual cl ient absent the clie nt's con­
sent to disclose them. Lawyers who 
participate in joint defense agreements 
should be deliberate in dec iding whether 

to disclose information to the other par­
ticipants, g iven the possibil ity that one 
or more part ic ipants may later develop 
inte rests adverse to counsel 's c lie nt.. 
However, remembe r that these agree­
ments are less effective with such an 
approach. 

Case Management 
Considerations 

White-colla r investiga1ions can last for 
many years and inc ur thousands, if not 
hundreds of thousands. of dollars of le-
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gal fees before any charges are ever 
brought. The greatest success in whi te­
collar prac tice is to convince prosecu­
tors not to bring charges. A cl ient's busi­
ness might not survive the bringing of 
charges, or "outlas t" a trial, acquittal 
and exone ration. Counsel must be care­
fu l in estimating time involvements, bud­
geting, and obta ining an adequate re­
lainer, since generally one does not con­
trol the pace of an investigation so much 
as simply respond to it. 

Calling in the cavalry is occasiona lly 
necessary , even for an exp erie nced 
whi te-collar criminal counsel. Often , 
experienced criminal counsel will bring 
in tax experts, export law experts, sen­
tenc ing experts and o thers who have 
carved out a spec ific niche in c riminal­
defense practice. The general practi tio­
ner shou ld conside r seeking c r iminal 
counsel at the first indication o f an in­
vestigation. Too often , cr iminal coun­
sel is brought in afte r the door to the 
barn has a lready been open for some 
time. 

Sorry, Officer, You've Got The 
Wrong Guy: Keeping Yourself 

Out of Trouble While 
Effectively Representing 

Your Client 
In today's white-collar practice, the 

attorney must also be care ful to ensure 
that his or her actions cannot be con­
strued as improper or illegal. You are 
not he lping yourself o r your client if 
you find yourself under investigation or 
a subject of a c riminal charge. 

Genera lly, two major dangers exist to 
which counsel should be sensitive. First, 
numerous obstruction o f justice statutes 
ex is t on both federal and state levels.24 
Care must be taken that evidence is pre­
served and produced in response to grand 
j ury subpoenas and other prope r inquir­
ies. Similar care must also be take n in 
preparing witnesses to ensure that no 
claims of obstruc tion can be made by 
the government. One must err on the 
side of complying full y with subpoenas. 

The subpoena problem highl ights the 
diffe rence between crimina l and c ivil 
practice. Narrow read ing and razor- fine 
interpre tation in response to c ivil sub­
poenas may result in Rule I J sanctions 
in the c ivi l a rea. In the criminal area, 
sharp practice can resu lt in a sharp re­
sponse , possibly in an indictment against 
the attorney. 

, , 



As d iscussed at the opening of this 
article , aggressive representation can re­
sult in "punitive" action by the govern­
ment. Such has always been the case, 
from the days o f Clarence Darrow 
through our own. Counsel must zeal­
ously represent clients; nothing less is 
demanded by our professiona l standards. 
Regre11ably, as the Kaye Scholer epi­
sode shows. the government is now will­
ing to use a much larger arsenal of weap­
ons to harass those pe rforming their con­
s titutional duties. While we cannot and 
wi ll not do less than a ll we can, cou nsel 
must e nsure that "Rambo style" litiga­
tion techniques are avoided. Counsel 
may be compelled to prove that the ir 
own conduct was prope r. Prudent coun­
sel should e nsure that conversations and 
agreements are documented and that wit­
nesses are present at cruc ial meetings 
with investigators, nonparty witnesses 
and government lawye rs. 

It's Getting Ugly Out There: A 
Primer on Developments in 
Substantive Law Affecting 

White-collar Crime Practice 
In the past decade, there have been 

four principal trends in substantive crimi-
nal law at both federal and state levels. 
First, more business-re lated conduct, tra­
ditionally the subject of c ivil law, has 
become criminalized. Second, civil pen­
alties and forfe iture proceedings result­
ing from criminal conduct have been 
expanded. Third, criminal pe nalties for 
white-collar criminal offenses in bank­
ing, securities, e nvironmental protection 
and tax have become much harsher. 
Fourth, sentencing guide lines make it 
more li kely that white-colla r offende rs 
will do jail time. [n short, the stakes are 
higher-and sharper- than ever. 

New and Tougher Laws For Business­
Related Crime 

The federal c riminal code has long 
conta ined highly specific provis ions 
criminalizing a wide variety of conduct.25 

The most dramatic addit ions of new 
c rimes have been in the a rea of banking 
and money laundering, but the broad 
sweep of the false statement , mail and 
wire fraud statutes and the ir s tate coun­
te rparts bring pote ntial c riminal liability 
to nearly every business endeavor.26 

Banking and Financial Institutions 
The Financ ial lns titutions Reform , 

Recovery and Enforcement Act of 1989 
(" FlRREA") and the Comprehensive 
Thrift and Bank Fraud Prosecut ion and 
Recovery Act of 1990 c reated new fi­
nancial crimes and substantially stiff­
ened the penalties for ex is ting offenses 
related to financ ial ins titutions. Three 
new crimes were created. 

• 18 U.S.C. § 1032 c riminali zes 
knowing concealment of assets from a 
conservator, receiver, o r liquidat ing 
agent of a financial institution. 

• I 8 U.S.C. § I 5 17 c reated the crime 

J A 

of obstructing the examination of a fi­
nancial institution. 

• I 8 U .S.C. § 225 created the c rime 
of organi zing, managing or supervisi ng 
a "continuing financia l cri mes enter­
prise," defined as a series of crimes in­
volving financial ins titutions comm itted 
by at leas t four people act ing in concert. 
[f the enterprise rece ives gross receipts 
of $5.000,000 or more in a two-year 
period. the participants may be sentenced 
to ten years to life in prison. 

The resulting panoply of financial in-
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stit ution crimes and sanctions is impres­
s ive. lt is a major felon y offense, pun­
ishable by up to 30 years in prison and a 
$ 1,000,000 fine to: 

• Unlawfully receive commissions or 
g ifts for procuring loans ( l 8 U .S.C. § 
2 l5(a)): 

• S teal. embezz le or misapply finan­
c ial ins titution funds ( 18 U.S .C. §§ 656. 
657); 

• Issue notes, drafts or other financ ial 
instruments w ithout autho r ity, make 
fal se book entries, or receive or be nefit 
from proceeds of fraud invo lv ing finan­
c ial in stitutions ( 18 U.S.C. §§ 1005 , 
1006); 

• Make o r inv ite re liance on a fa lse, 
forged, o r counterfe it statement or doc u­
ment for the purpose o f influenc ing the 
F DIC ( 18 U.S .C. § 1007); 

• Make false statements in loan ap­
plications to financ ial institutions ( 18 
U.S.C. § 1014); 

• Pa rticipate in a fraud o r swindle in­
volv ing a fin ancia l institution ( 18 U .S.C. 
§ 134 1); 

• Commit mail or wire fraud involv­
ing a financ ial ins titution ( 18 U.S.C. § 
1343 ); and 

• Commit bank fraud ( 18 U.S.C. § 
1344). 

The criminal and civi l statutes of limi­
tations for these offenses were ex tended 
to ten years. Pe rsons convicted unde r 
these statutes were made subject to the 
civi l and c riminal forfe iture provis ions 
of 18 U.S.C. §§ 98 1-982. 

Money-laundering 
The operative definition of "money­

laundering" has been g reatly expanded 
unde r recent federal statutes. What once 
was only the movement of illic it funds 
in or th rough a legitimate entity now 
covers the investment or movement o f 
legitimate funds in or through an illicit 
entity or activ ity. This "mirror" image 
of the offense that is now part of the law 
has a staggering poten tia l to criminalize 
nearly a ll business-related conduct. Af­
ter all , if the government alleges that 
your activ ities are illicit (i.e., a c rime 
has been committed), then all invest­
me nts o r trans fe rs of eve n legitimate 
funds are now separate crimes. Wo rse. 
the penalties for "money-laundering" are 
general ly three to four times more se­
vere than for the unde rly ing offenses. 
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Unde r the sente nc ing g uide lines, the ef­
fec t is e normous. 

Money-launde ring is now defined as 
the concea lment o f the ex is te nce or 
source. or unlawful application, of in­
come. Gene ral ly, under 18 U.S.C. §§ 
1956 and 1957. it is a 20-year felony to 
conduct , o r atte mpt to conduct: 

• fi nanc ial transactions involving the 
proceeds of specified crim inal ac tivity 
w ith an intent to conceal o r promote the 
criminal activ ity; o r 

• to transport , transmit , or transfe r a 
monetary instrument or funds wi th the 
inte nt to carry on criminal act ivi ty.27 

The crim inal activi ty pred icates go far 
beyond drug offenses. They inc lude 
R ICO pre dicate offenses, state offenses 
and at least 43 other federal o ffenses .2x 

Money- launde r ing can be . and is. 
charged as an "acid-on" offense that sub­
stantial ly e nhances prosecuto rial power 
and discre tion. Because of its broad 
scope, it has been referred to as "the 
R ICO of the ineties."29 

ln addition, the banking laws c ontain 
c rimina l "an tistruc turing" provis ions 
which criminalize fa ilure to compl y with 
the U.S. Treasury's cash transaction re­
porting re quire ments. T hese provisions 
also crimina lize the s tructuring of trans­
actions to evade those requirements.30 

Despite the e ase w ith wh ic h the 
money- laundering statutes arc now trig ­
gered, the Annunz io-Wylie Anti -Money 
Launde ring Ac t o f 1992 adopted drastic 
new sa nct ions.3' Banks. c redit unions, 
and sav ings- and-loans convicted of 
money-launde ring v io lati ons can be 
stripped of thei r fede ral c harte rs or, if 
state-charte red , denied depository insur­
ance. So-called "death penalty" pro­
ceedings against the institution mus! be 
initiated if the financ ia l institution has 
violated 18 U .S.C. §§ 1956 or 1957, and 
they may be brought if the institutio n is 
convicted of a c urrency offe nse unde r 
3 1 U.S.C. § 5322 The rele van t federa l 
regulato r determines whethe r to apply 
the "death pe nalty" after a hearing con­
s ider ing the e xte nt o f senior officer 
knowledge o r c ulpabi lity. the existe nce 
of policies designed to deter money-laun­
dering, the degree of cooperation in the 
c riminal investigati on, any efforts to 
implement additional safeguards , and the 
adequacy o f depos it and c redit services 



in the communi ty. 

Securities and Pension Plans 
The Ins ide r Trading and Sec urities 

Fraud Enforcement Act of 198832 s ig­
nifica ntly e nhanced the penalties for all 
criminal violations of the 1934 Securi­
ties Exchange Act, not just the ins ider 
trad ing prohibi tions . Sectio n 3 2(a) of the 
act a lso c riminali zes the ma king of 
know ing ly fal se and m is leading s tate­
ments in registration state me nts, and in 
re ports and applications for membe rship 
in (or association w ith) the securities 
self-regulato ry organizatio ns such a s the 
Ne w Yo rk Stock Excha nge and the 
NASO. The pe nalt ies imposed by the 
1988 act are ten years' imprisonment 
and fine s of up to $ I .000,000 for natural 
pe rsons and $2 ,500 ,000 for legal e nti­
ties.n The 1988 ac t a lso imposed c iv il 
tre b le damage pena lties for insider trad­
ing in suits broug ht by the government, 
and a utho ri zed the SEC to pay bounties 
of ten pe rcent of such recove ries to in­
formants .·'" 

Although not ne w, many prac ti tioners 
are surprised to fi nd fede ral c riminal 
sanctions associated with ER ISA pen­
sion matte rs. 18 U .S.C. § 664 makes 
the ft fro m an ER ISA plan o r fund a 
federa l fe lon y . 18 U.S.C. § 1954 
crimi na lizes payment o r kic kbacks in 
co nnection w ith an ERlSA plan. 18 
U.S.C. § 1027 prohibi ts fal se s tate ments 
and concealments in E RJSA required 
doc uments. A ll arc punishable by up to 
five years' imprisonment and $ I 0,000 in 
fines. T he De partmen t of Labor is now 
tak ing a muc h more active role in inves­
tiga ting and enforcing these provis ions. 

Environmental Laws 
Enforcement of federa l and state en­

vironmenial laws has a lso been stepped 
up in recent years, and pena lties have 
been made stiffe r. Fede ral c riminal en­
forceme nt o f e nvironmenta l laws occurs 
princ ipally unde r e ig ht sta tutes.35 Most 
o f these s tatutes contain a dua l pe na lty 
structure providing for both civil and 
c rimina l lia bilities a nd penalties.36 In 
the las t several years . Co ng ress s ignifi­
c ant ly enhanced the c rimina l penalties. 
e levating many statutory offenses from 
misdemeano rs to fe lo nies and increas­
ing the maximum levels of incarcera­
tion and mo netary fines. Federal pros­
ecutors have ste pped up enforcement , 

and the EPA has inc reas ing ly pursued 
criminal prosecu tio n in hig h-profile 
cases for t heir de te rre nt value . T he EPA 
has also h ired large num bers of ex-Drug 
Enforcem ent Admi nis tra tio n s pec ia l 
agents to in vestigate these offenses. 
These agents have broug ht the ir tech­
niques and sty le of proceeding w ith them 
fro m the brutal world o f narco tic s. In 
additio n. in 199 1. the EPA s ig ned a 
"memo randum of understanding " wi th 
the Federal Bureau o f Investigation to 
coordinate investigat io ns of enviro nmen­
ta l offenscs .17 The EPA has reportedly 
a lso been strengthening its cooperative 
agreements w ith the I RS, the Securities 
and Exchange Co mmi ssion, and the Oc­
c upational and Hea lth Administration 
("OSHA "). 

Since July 1991 , the Justic e De part­
ment has enco uraged voluntary compli ­
ance e ffo rts by g iv ing favorable tre at­
ment to companies who have unde rtaken 
the ir o wn env iro nme nta l aud its. , R Coun­
sel fo r companies contemplating the use 
o f volunta ry compliance audits should 
be aware tha t the aud its may the mselves 
uncove r information which leads to pros­
ecut ion o f their clie nts . Great care shou Id 

We're so confident you 'll find CD Law 
Basic to be the best entry-level CD-ROM 
publication of Washington law - you're 
invited to try it for 30 days at no risk. 

CD Law Basic is the newest product 
from the publishers of CD Law - used by 
hundreds of attorneys throughout the state. 

CD Law Basic provides almost instant 
access to over 50 years of Washington 
case law, the RCW and WAC, and other use­
ful state law databases. 
Its search soft-

be taken in des ig ning audit programs. w 
The state of Washington has a lso been 

mo re vigo rous in the prosecutio n o f e n­
vironme nta l crimes in recent years . State 
prosecutio ns most often involve six prin­
c ipa l statutes: the Mode l To x ics Con­
trol Act; the Hazardo us Waste Disposal 
Act: the Water Po llut ion Contro l Act: 
the Wash ington C lean Ai r Act ; the 
Shore line Manage me nt Act; and the 
Solid W aste Management Act:10 As a t 
the federal leve l. state prosecut ions fre­
que ntly targe t respons ible executives a s 
we ll as co rporat ions. In addition, state 
authori ties arc coordinat ing the ir case s 
wi th fede ra l au thorit ies, who can c harge 
more se vere violat io ns for the same con­
duc t. 

Broader Use of Old Crimes: False State­
ment, Wire and Mail Fraud, and RICO 

One o f the mo re skeptical autho rs of 
this article once w ro te in a no the r con­
text that "the basic pri nc ip le of federal 
c riminal law is that it's not what you've 
clo ne. it 's what it c an be made to look 
like." That cynica l tho ught shou ld g u ide 
care fu l counsel in considering the false­
statement , fraud and RICO offe nses. 

ware offers features far superior to those 
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tions appear on your screen. It's that simple. 
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The fa lse-statement offense, 18 U.S.C. 
§ I 00 I is deceptively s imple. The power 
it gives to the prosecution lies in its 
breadth and in its use as an easy to prove 
add-on o ffense. The statute crimina lizes 
even unsworn , oral statements.4 1 The 
range of possible business situations in 
which false statements may be made re­
garding matters "within the j urisdiction 
of any department or agency of the 
United States" is a lmost endless in a 
modern reg ulated economy. The false-

statement offense does not merge with 
other c riminal failure to report offenses, 
which means that two crimes can be 
charged for the same act.42 

The mail and w ire fraud statutes, 18 
U.S.C. §§ 1341 and 1343, are equally 
flexible . They encompass almost any 
type of fraudulent scheme that employs 
the jurisd ict ional requis ite of mails, 
w ires, television, or radio. One of the 
few, and mainly theoretical, limits on 
the reach o f the statutes is that the fraudu-
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lent scheme must deprive someone of 
tang ible or intangible property rights.4

J 

Like the false-statement offense, the mail 
and wire fraud charges can be add-ons 
10 charges under more specific statutes. 

The mai l and wi re fraud statutes are 
remarkably expansive in the ir approach. 
Al l that is necessary is that there be a 
scheme to defraud _and that the mails or 
a wire be used to he lp carry out the 
fraudu lent scheme . For example, a short 
letter from your cl ient to a "co-conspi ra­
tor" confirming a meeting at which the 
government c laims evil occurred, whi le 
in itself innocent enough, wi ll constitute 
the requisite mailing- and a separate 
criminal count. T he wire fraud statute 
prohibits fraudulent schemes that make 
use of interstate te levis ion, rad io, or wi re 
communications. The statu te requires 
that the communication cross state lines. 
It a lso applies to te lephone lines, includ­
ing facsimile communications.44 Each 
separate use of the mai l or the w ire con­
stitutes a separate criminal offense. 

RICO-so named for the Racketeer­
ing Influenced and Corrupt Organiza­
tions Act45- is best understood as a sta­
tus offense: "the c rime of being a crimi­
nal." A lthough the RICO offense is com­
plex, at its heart is the rela tion hip be­
tween "racketeering activity"- two or 
more predicate violatio ns specified in 
18 U.S.C. 196 1(1)-and the "RICO en­
te rprise." The enterprise, essentially an 
association in fac t, can be the pe rpetra­
tor of the racketee ring ac ti vity, the vic­
tim of racketeering, or simply a vehicle 
in which money from racketeering ac­
tivity is invested . A RICO co nspiracy 
offense, unde r 18 U.S.C. § 1962(d ), re­
quires proof of three e lements: the ex­
istence of an enterprise, an agreement Lo 
d irectly or indirectly participate in the 
ente rprise's affai rs, and an agreement to 
part ic ipate in a pattern of racketeering 
activ ity.46 Like fa lse statement and fraud 
offenses, the RICO charge can be used 
to increase the potential punishment. 
RTCO also contains forfeiture provisions. 
RICO charges can and have been brought 
against legitimate business organiza­
tions . The resulting public approbation 
can severely d isrupt regular business 
activities. 

Civil and Criminal Forfeitures 
A detailed discussion of complex c ivil 

and criminal forfe iture s tatutes would 
need to be longer than this entire art icle. 



Briefly, there a re four princ ipal types of 
forfe iture situations. First, the Compre­
hensive Drug Abuse Preve ntion and 
Control Act, 21 U.S.C. § 80 1 er seq., 
e nacted the well known drug-related for­
feitu re rules. which extend lo vehicles, 
instrumentalities. and real prope rty used 
to commit or fac ilitate drug offenses. 

Second, the R [CO statute autho rizes 
c rimi nal forfeiture o f real and personal 
prope rty inte rests acquired , ma intained , 
re lating to, const itut.ing, or derived from 
proceeds of racketeering ente rprises and 
ac ti v ities. 18 U.S.C. § 1963. Washing­
ton's C ri minal Profi teering Act provides 
paralle l forfe iture and lien provisions at 
RC W 9A.82.100-160. 

Third. 18 U.S.C. §§ 98 1 and 982 
broadly authorize c iv il and criminal for­
fe itures of property involved in, or con­
stituting proceeds derived from , fede ral 
program fraud , fraud involv ing finan­
c ial ins titutions and fraud involv ing the 
Resolution Trus t Corporation and o ther 
federal financial agencies. 

Fourth , 18 U.S.C. § 98 1 authorizes 
c iv il and criminal forfeitures of prop­
e rty invo lved in money-la undering. As 
the discuss ion above revea ls. money­
laundering is perhaps the most e xpan­
s ive of th e weapons in the federal 
prosecutor's arsena l and can result in 
attempts to forfeit legitimate funds and 
entire legitimate bus inesses. 

In any of these four setlings, counsel 
must be cognizant not only of the c lient's 
rights, but of potential forfe iture of sums 
received as anorneys' fees and prope rty 
in the possess ion of third parties. 

The St.uff of Legal Nightmares: Sec­
ondary Liability and Conspiracy 

Theories of criminal liab il ity have 
evolved to cast the widest possible net. 
Not only c an one be found guilty as a 
princ ipal, but also as a n aide r and abet­
to r o r accomplice.47 some times for be­
havior occurring after the "fact" of crimi­
nal inc ident. In addition, conspiracy law 
can capture the unsuspecting and , al 
times, the undeserving partic ipant.48 

The o ld adage "bad company is bad 
luc k"--coined in the wild West d uring 
the days when anyone found w ith a horse 
thief could be hanged- has g reat appli­
cation in modern white -co llar c rimina l 
law. Modern conspiracy theories make 
it very important to know the people 
w ith whom you do bus iness. 

In conspiracy law, the offense is the 

agreement with another to v iolate a sepa­
rate statute. G enerally. an overt act is 
required, although that act itse lf may be 
innocent, suc h as the purchase of a car 
whic h wi ll be used in a bank robbery o r 
the mailing of a letter to set up a meet­
ing to discuss a bus iness proposition that 
is determ ined by the authorities 10 be 
il legal. The agreement may be express 
o r im pl ied and is generally found c ir­
c umstantially in the ac tions of the par­
ties. 

Under federal conspiracy law, a sec­
ond prong exists on w hich de fendan ts 
may be found liable: Not only is it an 
offense to conspire to v io late a separate 
federal crimina l statute. it is also an of­
fense for two or more persons to con­
spire to de fraud the United States o r any 
agency of the United States in any man­
ne r or for any purpose .49 This "con­
spiracy to defraud" found its best s tate­
me nt in the tax case Uni1ed Stares 1• . 

Klein,50 he nce the name under whic h it 
is often used, a Klein conspiracy. The 
gove rnme nt need no t allege that the 
defendant(s) intended to v iolate partic u­
lar federal s tatutes; rather, defe ndants 
can be held liable for conspirac ies lo 
"de fraud " the United States in the exer­
cise of any of its offic ial functions. Klein 
conspiracies are no t limited to the tax 
area, but can be c harged in nearly any 
area of federal law: conspirac ies to de­
fraud the United States in the exerc ise 
of its export functions, its c ustoms func -
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tions , its agricultura l inspection func­
tions, its regulat ion of industries unde r 
its labor law func tions, and so on. T he 
list is e ndless. 

Conspiracy theory reaches its broad ­
est ex panse when the Pi11kerro11 doc­
trine is employed. Under Pi11kerro11 ,51 a 
defendant is liable, once he o r she joins 
a conspiracy, for any actions that a re 
foreseeable, regard less of whether the 
defendant is aware of the actions o r even 
the people who engage in the action. 
The accused is gui lty not only of the 
conspiracy c harge unde r Pinkerton but 
can also be found guilty as a principal 
of the substantive c rimes committed by 
others in the conspiracy. 

The requirement o f an overt act is not 
a restraint on Pinkerton's reach. Pros­
ecuto rs w ill simply a llege as overt acts 
separate substantive violat io ns. Charg­
ing documents freque ntly o pen w ith a 
long conspiracy count which "tells a 
story," followed by dozens of separate 
substantive c ounts incorporated into the 
conspiracy count as overt acts . Whe n 
coupled with the new money la unde ring 
and structuring laws, w ith their atten­
dant forfe iture provisions, Pinkerron has 
devastat ing force. 

Conclusion 
A recent case il lus trates the dangers 

that now face whi te-collar de fendants. 
In Washington's Weste rn District, a con­
spiracy case was brought alleging that 
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certain ind ividua ls a ttempted to de fraud 
the United States in its expo rt fu nc tions 
by fa lsely label ing doc ume nts re lating 
to the ex port of compute rs.52 Legitimate 
money had been transfen-ed from Lon­
don to Kirk land to pay for these com­
puters. Thus. money-launder ing charges 
were brought, along with thei r 20-year 
penalties and forfe iture provis ions. A 
broad conspiracy was a lleged. Many o f 
the de fe ndants found themse lves charged 
for events they had no idea had occurred. 
One defenda nt, a Toronto compute r 
sa lesman. was totally unaware o f sev­
e ral o f the transactions. had no idea funds 
had been transferred from London to 
Ki rkland. a nd had no knowledge of the 
computers for whic h those funds were 
paid. But he found himself cha rged as a 
princ ipa l, unde r Pi11ker1on, with money­
laundering offenses about which he knew 
nothing. because the government be­
lieved they we re "fo reseeable. " Instead 
o f the fi ve-year pena lty for the export 
o ffe nse. the salesman faced '.W years' 
imprisonment for money laundering. and 
the e nd of life as he knew it. 

£11c/11otes 
1 " L aw Firm W ill Pay a $4 1 M i l lion Fine 

Tl II~ I AWYE:IrS 
PI\OTECTOH Pl AN' 

in Savings Lawsuit. '· New York Times . March 
9. 1992. p. A - I; ··U.S. Moves to Freeze As­
sets of L aw Firm fo r S&L Role: · Ne11· York 
Times. M arch 3. 1992. p. A - 1. 

2 When E.F. Hutton pleaded gui lty to 
2.000 counts of mai l and wire fraud resul t­
ing from i ts check-kiting practices, people 
listened-and w ithin three years the broker­
age fi rm had been sold to avoid i ts co llapse. 
Carpenter and Feloni. The Fall of the I-louse 
of H1111011 (Henry Ho lt & Co .. 1989). 

3 The Guidel ines apply to corporation,. 
partnerships. associations. j oint stock com­
panie,, union,, trusts, pension funds. non­
profit and un incorporated associations. and 
government cnlit ics . 

-I The key clements of an --effective pro­
gram to prevent and detect violations o f law .. 
are: 

I . A code of conduct, including com­
pliance standards and procedures rea­
sonably capable of reducing criminal 
conduct: 

2. Compl iance oversight by speci fic . 
high level individuals: 

3. Use of clue care not to delegate 
discretionary authority to i nd ividuals 
wi th a propensity 10 comm it i llegal ac­
ti vit ie,: 

4 . Communication of standards and 
procedures to al l corporate employees 
and agerw,: 

5. Use of monitoring and aud iting 
systems to detec t crime. including a 
whistleblower program: 

6. Consistent enforcement of stan­
dards: and 

7. A n appropriate response to v iola­
tions and modi f ication of the program 
on the basis of experience to prevent 
and detec t future violations. 

L arge corporations must have formal. on­
going programs appropriate to their size. 
Such programs must also take into account 
boih the likel ihood that violat ion, wi l l oc­
cur due to the nature of the business and the 
organization ·s prior history of offenses. 
U nited States Sentencing Com mission. 
Guidelines Munual, !\ 8A 1.2. Commentary 
3(k ). 

5 Under federal law. a corporation is held 
criminal ly liable for i llegal acts of its agents 
committed w i thin the scope o f the agents· 
employment. The acts must also have been 
committed .. for the benefi t or • the corpora­
ti on. M anual of M odel Jury I nstructions of 
the inth Circuit. ~ 5.1 0 ( 1985). Some 
helpfu l primers on corporate l iabil ity include: 
8 11si11css Crime: Cri111i11a/ Liability of the 
Business Co 1111111111i1_,· ( 1986): and First. 
--General Principles Governing the Criminal 
L iabil i ty of Corporat ions. Their Employee, 
and O fficers." in Obermaier. ed .. Corporate 
Criminal Liabilitv . V ol. 19 ( 1986). 
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t. 

Under both sta te and fede ral law. a corpo­
ration can be found crimina ll y liable not just 
for affirmative acts but also fo r omissions o r 
fa ilures to discharge specific d uties imposed 
by statute or by commo n law. An agent's 
ac ts need not have been specifica lly autho­
rized from above . No one e lse in the co rpo­
rati on need even have been aware of the 
agent 's actions. It is sufficient for corporate 
cr iminal c ulpabil ity if the agent 's actio ns 
were co nsistent with hi s job description­
even if the acts were contrary to express 
instructio ns in the particular ins tance. See . 
for example. Uni1ed Sia/es v. /Iii/on /-101els 
Corp .. 467 F.2d 1000 (9th Cir. 1972), cerl. 
denied, 409 U.S . I 125 ( 1973). And the 
e leme nt that the agent's acts be "for the 
be ne fit of the corpo ration"' wi ll be deemed 
satis fied so long as the agent was ·'ac tuated . 
at least in part , by a purpose to serve the 
master. " Uni1ed Slates, .. Beusch, 596 F.2d 
87 L 877 (9th C ir. 1979). It does not matter 
that the agent 's actions d id no t in fact bene­
fit the corporation. Uni1ed S1a1es l'. Hilton 
Ho1els Corp .. 467 F.2d I 000. I 004 (9th Cir. 
1972). Cerf. denied. 409 U.S. 11 25 ( 1973). 

Can a corporatio n be held c riminally li­
able for an offense which co ntains a scien1er 
o r knowledge requirement'> Yes-and the 
know ledge requ irement for cr imes w ith a 
scie111er e lement can be sat is fied e ven where 
the knowl edge of vario us e mpl oyees, 
summed together , y ie lds a g uilty s tate of 
mind . U 11i1ed S1a1es ,,. Bank of New En­
gland, N.A. 82 1 F.2d 844 ( I st C ir. 1987). 
Prosecutors have used thi s .. collec ti ve knowl­
edge .. doctrine to make the corporate entity 
liable for the summed know ledge of various 
corporate employees or office rs . 

A corporation may be a ble to defend it­
se lf when the employee acted totally for hi s 
own be nefit , wi th no inten tion o f benefiting 
the corporat ion. See.for example, S1andard 
O il Corp . of Texas, 307 F.2d 120 (5th Cir. 
1962). But if at least some part o f the age nt ·s 
motivation was to benefit the corporation. 
thi s de fense wi ll not be available. United 
Stales , .. Hil1on Hotels Corp., 467 F.2d I 000, 
1004 (9th C ir. 1972), cerf. denied, 409 U.S. 
1125 ( 1973) . C orporations have a lso been 
permitted to defend on the grounds that the ir 
agents ac ted outs ide the scope of employ­
me nt w hen the agents· c rimes v iolated 
c learly pronounced and d iligent ly enforced 
corporate po lic ies . U11i1ed Swtes v. Beusch. 
596 F.2d 871 . 878 (9th Cir. 1979): U11i1ed 
S 1C11es ,·. Basic Cons1ruc1io11 Co., 7 11 F.2d 
560 (4th C ir. I 983). The law is less devel­
oped as to a corporation 's criminal liability 
for the act s of inde pe ndent contracto rs and 
other nonemployee agents . Courts ge ner­
al ly look to the degree o f control that the 
indepe ndent contracto r possesses over the 
con tract-related work . T he more contro l he 
or she has, the less likely it is that the con­
tractor is an "agent .. who can render the 

corporat ion liab le fo r his crimes. United 
S1a1es 1•. George/own University. 33 1 F. 
Supp. 69 (D.C. Ci r. 1971 ). 

Under Washington stalllto ry law, the cor­
porate entity wil l be found g uil ty o f any 
crime based on an activity undertake n or 
autho r ized by any manage ria l officer or 
managerial agent. RCW 9A.08 .030. Acts 
of lower-eche lon employees make the cor­
poration liable if the acts are within the 
scope of their employment a nd committed 
on behalf of the corporation. But unde r the 
Washington s ta tute. it is more difficu lt than 
under fede ral law to convict a corporation 
of a fe lony based on the acts of lower-ech­
elon employees. 

6 United Stales ,,. Wise. 370 U.S. 405 . 
4 10 ( 1962). Even a corporate office r who 
has not personal ly committed the o ffe nse 
can be held liable throug h princ iples of ac­
complice liability if that o fficer wi llfull y 
causes another to commit a crime or a ids 
and abets anothe r in the commiss ion o f a 
c rime . 18 U.S.C.§ 2(b). and § 2(a). See a lso 

inth Circuit Instruction § 5.10 ( 1985). And , 
under the " respons ible corporate officer" 
doctrine. managers and hig her-eche lo n of­
ficers have been successfull y prosecuted in­
dividually for acts which they did not them­
selves commit. Jury instructions interpret­
ing the doctrine have varied w ide ly, and 
courts have not al ways been cons is tent in 
determining the c ircumsta nces under which 
a corporate o fficer wi ll be dee med to have 
been respons ible, for purposes of criminal 
liability, for an offense committed by infe ri­
ors in the chain o f command. 

7 United Stales 1·. Park. 42 1 U.S. 658 
( 197 5). 

8 Turner\'. Unired Swtes, 396 U.S. 398, 

4 16 n.29: United Slates v. Jewell. 532 F.2d 
697 (9th Ci r. I 976). 

9 RCW 9A.08.030. 
10 An excellent g uide. written by ins ide 

corporate counsel. is James Shaughnessy's 
·'Dea li ng wi th Corporate Employees When 
Conducting Inte rnal Investigations," 1992 
Complex Crimes Journal. 225 (AB A Sec­
tion o f Litigation, July I 992) . 

11 449 U.S. 383 ( 198 1). 
12 Baxter ,,. Palmigiano, 425 U.S. 308 

( 1976). 
I 3 /-/ale I'. Henkel, 20 I U.S. 43 ( 1906). 

C.f the .. act of production .. doc trine as a 
means to pro tect corpo rate documents . 
Uni1ed Stmes ,·. Doe. 465 U.S. 605 ( 1984) : 
Fisher v. U.S . 425 U.S. 391 ( 1976). 

14 SEC v. Olsen. dlbla Fi1ch l nves1ors · 
Sen·ice, 354 F.2d 166 (2d Cir. I 965); United 
S1a1es 1·. Kauji11a11 . 429 F.2d 240.247 (2d 
C ir. 1970) ,-er,. denied400 U.S. 925 ( 1970). 

15 5 Bromberg & Lowenfe ls, Sec uri1ie.1· 
Fraud and Con1111odi1ies Fraud § 13.2( 13 10) 
( 199 1 ). 

16 NASD Ru les of Fair Practice, Art. IV. 
§ 5: NYSE Ru le 476(a). 

17 See, e.g., 12 U.S.C. §§ 420(6)( 1)(2) 
(civil penalties for d isc losure) and 18 U.S.C. 
§ 15 1 0(b)( I) and (2) (c riminal penalties fo r 
d isc losure). 

18 Prosecuto rs then allow an opportunity 
to consult wit h counsel. O r, they may ask 
the United States Distric t Court to compe l 
the w itness to answer the questions-some­
thing the court is not like ly to do. 

19 This is al so an appropriate opportunity 
to discuss document production w ith the 
prosecutor. Counsel may wish to negotiate 
an arrangement for documents to be pro­
vided to government investigators instead 

. ·· · . ' ,• 

~'~ 
Once upon a time, this was Family Law. 

Today, howevc1; there's Document Compo,1ition Soft,vare. 
Our menu driven, interact ive program allows you to use your computer to assemble 

over 150 Family Law documents faster a11rl wit h greater accuracy. 
Invest in the complete series o r a particular module oF our \Vord PerfectTM and 

MS WordTM compatible prog rams. Software comes w ith a 90-day satisfaction guaran1 ee. 

Get 1i1 .1tep. Cn// tuJny 111,J yu111/ rece,i,e lbe F11111/ly Law Starter Sy.!le111,;, FREE. 

For more informat ion 
and a free demonstrat io n: 

(206) 623-3840 □illlRH 
l)()C t l~I Ei\T (;Ot.l l'OSITION S011TWi\ll E 

141 7 Fo u,·th Avenue 
S uit e 350 

Seattle, WA 98 10 1 

CERTIFIED C A P SOF T ® DEVli l. 01' ,'lENT CO NS ULTANTS 
0 S_ystem includes: Petition for D issolution. Summons l'c.)1· O issolut ion and Find ings of' Fact and Conclusions or I ,aw. 

WASHINGTON STATE BAR NEWS Jun e /993 25 



FIRST 
INTERSTATE 

BANK 
TRUST AND 

INvESTMENT 
SERVICES­

COMMITTED 
TO HELPING 

YOU SERVE 
YOUR 
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Trust Group Northwest Region: 
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At First Interstate, we 

recognize the importance of working 

in partnership with professionals 

like you. We know you' re concerned 

about providing high-quality local 

service to your clients, and we share 

that commitment to professional 

excellence. That's why we have our 

Trust and Investment Management 

offices located in communities 

throughout the Northwest. 

As you help your clients make 

important decisions about trust and 

investment services, we want you to 

keep First Interstate in mind and 

invite you to look at our track 

record of service and performance. 

We look forward to helping you 

serve your clients. Please don' t 

hesitate to call us with your 

questions and ideas. 



of the grand jury. It can be e xtremely diffi­
c ult to gel original documents relllrned once 
the orand jury has them. 
2◊ " lnf'ormal" immunity is granted v ia a 

leucr from the United Stares Allorney or a 
Departmelll of Justice attorney. It can gen­
era ll y be relied upon in the fede ral system. 
.. Formal" immunity involves an elaborate 
application v ia the Department of Jus tice to 
the Dis trict Court . which enters an o rder 
conferring immunity. For nearly all purposes. 
informal use immunity from the prosecuto r 
is protection enough. If the clie nt is neither 
a target nor likely 10 become one . obtaining 
an informal g rant of immunity should not be 
difficult. 

21 A tri cky aspect of a motion to q uash is 
that the mov ing pape rs may admit the exis t­
e nce of certain documents, authe ntic ate 
documents, or be cons trued as a wa iver of a 
privi lege. Forcing the governme11110 be the 
moving party lessens this risk somewhat. 

22 The c lient sho uld write down the ques­
tions asked by the gove rnme nt. A transcr ipt 
of the proceedings will probably not be avai l­
able until after the c liellt o r someone e lse 
has been indicted . 

23 Continental Oil Co. ,,. United States, 
330 F.2d 347. 350 (9th Cir. I 964); see also 
No te. "Separating the Joint-De fense D oc­
trine From The Attorney-Client Pri vilege. 
68 Tex. L. Rev. 1273 ( 1990) . 

24 See, e.g., RC W 9A.76.020; 18 U.S.C . 
§§ 1501- 15 15. 

25 Huebner and London 's pe rsonal favor­
ites are 18 U.S.C. § 707. whic h criminalizes 
the fraud ul ent use of the 4 -H Club e mblem, 
and its companion statute, 18 U.S.C. § 916, 
which prohibits the act of impersonating a 
4 -H C lu b member or agent. Frush, dissent ­
ing as a lways, thinks that 18 U.S.C. §§ 7 11 
and 7 11 a. which c riminalize m isappropria­
ti on and impersonat ion of Smokey the Bear 
and Woodsy Owl. are the most sublime pro­
vis ions of the Code. 

26 W e do 1101 cover here , but practitioners 
sho uld be aware of, the crimina l provisions 
o f the alllitrusl laws, 15 U.S.C. § I, and the 
criminal provisions assoc ia ted with govern­
me lll pay ments for fraud ule nt claims, 18 
U.S.C. § 287. 

27 9A Department of.Justice Manual § 9-
105.1 00 al 9-2 121-2123. 

28 Harmon. ''Federal Ami-Money Laun­
d ering Statutes." commentary reprinted in 
9A Department of .!11s1ice Manual § 9-
105. I00A. 

29 Abramowi tz, .. Money Laundering: The 
New RICO?" .Y .L.J . Septe mber I . 1992 . 
pp. 3.5. Uni1ed S1ates v. Montoya. 945 F.2d 
I 068 (9th C ir. 199 1) is a good example of 
the fl exib le applica tion o f the anti-money­
laundering statutes. Mo ntoya, a California 
state senator, was co nvicted of violat ing 18 
U.S.C. § 1956 for openly depositing a check 
which was a payment of a bribe from an FBI 

front company. The court he ld 1ha1 it was 
suffi c ient that the depos it of the c heck. 
though unconcealed , .. promotefd I the carry­
ing on of a specified unlawful act ivit y"' un­
de r 18 U.S.C. 1956(a)( l )(A )(i). /d. al 1076. 

3031 U.S.C.531 2, 53 13,5322. The an1i­
struc1uri ng provisions can be eas il y violated 
s imply by breaking apa rt cash deposits 10 
evade the $ JO.000 re porting req uiremen ts . 
ii is not necessa ry 10 know such action con­
s1i1U1ed a crime to be convicted. See Uni1ed 
S1a1es ,·. 1-!oyland, 914 F.2d 11 25 (9th C ir. 
1991 ). 

31 P.L. 102-550, §§ 1500-1565. 
32 15 U .S.C. § 78a. 
33 15 U.S .C. § 78ff(a). 
34 15 U.S.C. § 78u- l . 
35 The C lean A ir Act (42 U.S.C. §* 740 1-

7642) imposes penalties on those who know­
ingly violate federa l o r s late regulatio ns de­
signed LO foster air quality standards estab­
li s hed by the Env ironmental Pro tection 
Agency. The Fede ra l Water Pollution Con­
trol Act (33 U.S.C. §§ 125 1- 1387). the Ri v­
e rs and Harbors Act of 1899 (33 U.S.C.§ 
407), and the Safe Drinking Water Act (42 
U.S.C. §§ 30(f) to 300U)-(ee)) togethe r fo rm 
the scheme for protecting the qua lity of sur­
face and ground waler. The Comprehe ns ive 
Environmental Response. Compensation and 
Liabil ities Act ("CERC LA, .. also known as 
"Superfund") ( 42 U .S.C.§§ 9601 -9675) pro­
v ides for mandatory c leanup of hazardous 
substances at contaminated sites. The Fed­
eral Insecti cide , Fung ic ide and Rod en1ic ide 
Act ("FIFRA "') (7 U.S .C. § 136) reg ulates 
the manufacture. reg istration. transportation. 
sale and use of toxic pestic ides. The Re­
source Conservat ion and Recovery Act 42 
(U.S.C. §§ 690 1-6992) sets fo rth criminal 

penal ties for those who imprope rly trans­
po rt. store or treat hazardous waste~. Fi ­
na lly, the T oxic Substances Co nt rol Act (42 
U.S.C. §§ 9601-9675) provides a scheme 
regulat ing the manufacturing . processing and 
dis tribution or disposal o f dangerous chemi ­
ca ls. 

36 In RC RA. for example. civil penalties 
for the improper handling ufhazardous waste 
arc established in 42 U.S.C. § 6928(g), whi le 
c rim inal penalt ies for the same conduct arc 
set forth al § 6928(d ). An extremely he lpful 
primer on recent trends in environme nta l 
prosecutio n is Desser. e1 al .. ·'Env ironmen­
tal Crimes:· in 29 American Criminal Law 
Re,·iew 265 (Winter 1992) . 

37 "EPA. FBI Pledge To Coordinate 
Investi gations .. .'' Toxics Law Rep. (BNA) 
709. ( ov. 6 . 199 1). 

38 U.S. Dep l. of Justice Pub lication, ·' Fac­
tors In Decisions O n Criminal Prosecutions 
For Environmental Violatio ns In T he Con­
text Of Significant Voluntary Compliance 
... .'' Ju ly I. 199 1. 

3 9 Excelle nt advice is provided in 
Richenderfer and Bigoni ... Going Naked llllo 
T he Thorns: Consequences of Conducting 
An Environmenta l Aud it Program' ' 1992 
Complex Crimes Joumal. ABA Section of 
Li1i6at ion (Jul y I. 1992). 

4 RCW 70.105.085: RCW 70. 105.090: 
RCW 90.48.140: RCW 70.94.030: RCW 
90.58.220; and RCW 70.95.240. 

4 1 The Ninth C ircuit pallern jury instruc­
ti on on fa lse s tate me nts to government agen­
c ies is found a1 Jury Instruction 8 .20, ''False 
S1a1emen1 T o G overnment Agency ( 18 
U .S.C. § I 00 l )": .. T he defendant is charged 
. . . wit h knowi ngly and wilful ly I making a 
false s1ateme n1 ] [o rJ fusing a document con-

Martindale-Hubbell 
is pleased to announce tha t 

Bob Saunders 
is now the Field Representa tive fo r 

Wash ington, Alaska, a nd Idaho. 
If you are not currently includ ed in the 

Martindale-Hubbell Law Directory, 
please call Martindal e-Hubbell Customer Servi ce 

at 1-800-526-4902 
to set up an appointment with Bob. 

MARTlNDA LE-HUBBELL 
A Recd Reference Publish ing Compan)' 

121 Chan lon Road 
New Providence, NJ 0797-l 
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taining a false s tateme nt I in a matter within 
the jurisdiction of a government agency or 
de part ment in violation o f§ I 00 I of Title I 8 
o f the United Sta tes Code. In orde r for the 
defendant to be found gui lt y of that charge, 
the governmen t must prove each of the fol­
lowing e lements beyond a reasonable doubt: 

Fir,t, the defendant I made a false state ­
ment I [used a writ ing whic h contai ned a 
fal se state ment I . .. ; 

Second. the defendant knew that the state­
me nt was untrue; and 

Third . the state ment wa, material to the 
agency ' s activi ties o r decisions. 

A statement is mate rial if it coul d have 
influe nced the JagencyJ' s decis io ns or ac­
tivi ties. 

42 United States 1·. Woochrnrd. 469 U.S. 
105 ( 1985). 

43 United States \". MrNally. 483 U.S. 
350 ( 1987). In McNally. the Supreme Court 
reversed the conviction of a Kentucky in­
s urance ollic ial who received kickbacks from 
the state ·s workers· compen,ation ins urance 
provider. The deprivation of the c itizen' s 
rig ht to have the affai rs of the state con­
ducted honestly was not deemed to be a 
property ri ght. However . the right of an em-

Three Practical References for 
Your Legal Library 

Attorney Fees in Washington 
Annotated Statutes, Cases and Commentary 
Philip A. Talmadge, Talmadge, Friedman & Cutler, Seattle 
This complete guide to the granting or allowing of attorney fees in Washington contains 
all relevant statutes from the Washington State code concerning attorney fees along 
with annotations, case summaries, and helpful commentary. Coverage includes 
awards of fees in consumer protection cases, family law, on a contractual basis, and 
on equitable grounds. Also includes statutory attorney fees. 
Looseleaf. © 1991. 280 pgs. ISBN 0-40920-088-3. Supplemented as needed. $85.00 

Mechanics' and Construction Liens in 
Alaska, Oregon and Washington 
Brian A. 8/Lm, Professa cl Law, N01hwesan Scrod cl Law, Lel'k ard Clark College 
This practical step-by-step guide takes you through the many procedural hurdles 
involved in filing, perfecting, and foreclosing mechanics' and construction liens. 
Unique in its regional approach to explaining majority rules and principles, it contains 
detailed, up-to-date analyses of the specific laws found in Alaska, Oregon, and 
Washington and checklists of procedures and time limitations in each state. 
Looseleaf. @1987-1993. 51 O pgs. ISBN 0-40020-000-5.SUpplemented annually. Latest supp. 3-931$55.00.$70.00 

. F (available 
Washington Corporate orms on d isk) 
David D. Hoff and Morris G. Kremen, Riddell, Williams, Bullitt & Walkinshaw 
Written by Washington corporate law attorneys, this comprehensive, detailed resource 
keeps you current with all the new forms and guidance necessary to meet the criteria 
of RCW Title 23B and other changes and interpretations affecting Washington 
corporate practice. Text includes pre-incorporation and promoter considerations, 
incorporation, stock matters, and general and limited partnerships. 
Two-volume looGeleaf. (Cl 1 ~ . ISBN 0-83420-146-1. Supplemented annually. Latest supp. 7-92,$70.00 

Book: $160.00. Book with disk (3.5' or 5.25'): $210.00 

To order, call toll-free: 

1-800-452-9873 (Please use code LWAAA 
when phoning in your order.) 

Butterworth Legal Publishers 
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ployer to an employee · s honest performance 
was he ld to be a s uffic ie nt propert y ri ght to 
support a ma il fraud conviction in United 
Swtes 1·. Richardson. 833 F.2d 1147 ( 5th 
C ir. 1987) . The next year. Congress amended 
the federa l code to p lace back into it the 
s pecific conduct thal the McNally case had 
ca rved out. 18 U.S .C. ~ 1346. 

44 United Slates 1' . Miller. 904 F.2d 65 
(D .C. C ir. 1990); United States 1·. Taylor. 
648 F.2d 565 (9t h Cir. 1981 ). cert. denied. 
454 U.S . 866 ( 198 I ). 

-l5 18 U.S.C. ~§ 1961 - 1968. 
46 A de fendant acq uitted o f the s ubs tan­

tive RICO offense may still be convicted o r 
R ICO conspiracy so long as there is proof o r 
an agreement to commit the s ubstantive 
crime. United Stales \". Alonso. 740 F.2d 
862. 87 1-72 ( I I lh Cir. I 984 ). cert. denied. 
469 U.S. I 166 ( 1985 ); see also Onesti 1•. 

Thomson McKinnon Sernrilies. Inc. . 6 19 F. 
Supp. 1262. 1266 (N.D. Il l. 1985) ( fa ilure 
of § I 962(c) allegat ion, not fata l 10 con­
s piracy claim u nder§ 1962(d)). 

47 18 U.S .C. § 2 and RCW 9A.08.020. 
-l8 For e.ra111ple. see Ti tle 3 I. U.S .C. § 

5324. for 1hc c urrency-s truc turing statures. 
See also 18 U.S.C. ~§ 922 et seq .. fo r the 
fe lon in possession s talute and addil ional 
statute,. Obviously. one can be re~ponsible 
as a " princ ipal"· or viola tor of the terms o f a 
statute. But new deve lopme nls in the 1980s 
and I 990s make this liabilit y poss ib le with­
out the presence o f c riminal inte nt or mem 
rea. Many of the new statute, do not have a 
cri m inal-intent provis ion . requiring instead 
that the de fendant me re ly inte nded to act as 
he she did. The defendant need not have 
intended that the act violate the law. 

-l9 18 u.s.c. § 371. 
50 Uni/eel States 1•. Klein . 247 F.2d 908 

(2nd C ir. 1957), cen. denied, 355 U.S. 924 
( I 958). 

51 Pinkerton 1•. United States. 328 U.S. 
640 was decided by the Supreme Court in 
1946. with Justice Doug las authoring the 
opin ion . l t is ironic that one of our g reatest 
civ il libe rtarians should have penned an opin­
ion thal is so anti - indi vidualist ic and so fre­
que ntly employed by federal prosecuto rs. 

52 United Stales 1•. Whyte. et al. (W .D . 
Wash . No. C R 89-247 WO). 

C. Jam es Fru s h and Fredri c k D . 
Huebner are partners in the Seattle office 
of Helsel/ Fe 11er111an M artin Todd & 
Hokanson. Frush. a former federal pros­
ecutor, concentrates his pral"lire in federal 
li1igatiu11, primarilr 11-/1ite-col/ar criminal 
111a11er.1·. Huebner concentrates his practice 
in fra ud-related litigation and associated 
regula1on· matters. Robb London. a regu­
lar co111rilmtor to the law page of 1he New 
York Times. is an associate of the firm . 



THE WSBA CREDIT UNION: A LITTLE-KNOWN 

FINANCIAL RESOURCE 
by Lindsay Thompson, 
Editor, Bar News 

The wai l of lawyers. especially young 
ones, about financia l hard times and the 
trouble with dealing with banks these 
credit -tight days, is well known in Wash­
ington. But it leaves the directors of the 
Washington State Bar Association Credit 
Union scratching the ir heads a bit. won­
dering why more lawyers don ' t come to 
an ins titution uniquely capable of un ­
derstanding what it's like being a law­
yer these clays. 

With offices in Seattle and Redmond. 
and part-time offices in W est Seattle, 
downtown Seattle, and Lynnwood, the 
WSBA Cred it Union offers me mbe rship 
to Washington State Bar members and 
s taff, members of s tude nt bar associa­
tions in Washington 's law schools. legal 
messengers and their families, court e m­
ployees, court re porters, and fami I y 
members of prior groups . 

Independent of the Washington State 
Bar Association and owned by its mem­
be rs- w ho, so far, have not been ap­
proac hed by the WSBA Board of Gov­
e rnors for a loan- the Credit Union seeks 
to provide credit to, and promote thrift 
among, its membe rs. 

The Credi t Union·s ex is te nce goes 
back to 1975, w he n the idea of having 
one was first floated by Bar members. It 
germina ted until 1977, when members 
of the then-named Young Lawyers Sec­
tion of the Bar formed a n ad hoc com­
mittee to look into the idea. The com­
mittee, whose membe rs included Mar­
garet Mc Keown. Kenneth Rice , Charles 
Goldma rk and Robert Phillips, con­
c luded the time was right and obtained 
approval of the WSBA Board of Gove r­
nors for the idea. 

To de fine membership more broadly. 
and to maintain the greatest flex ibil ity 
in offering prog rams, the Credit Union 
was chartered as a state c red it union and 
bypassed the federal act. The separation 
of the Credit Union from the Ba r Asso­
ciatio n was important from the begin­
ning. As one committee me mber put it, 

We felt it was important for the 
c redit union 10 be a separate entity 

from the WSB A . The financial 
records of c redi t union members 
could not be subject to disclosure to 
any indi vidual assoc iated with the 
bar association. We be lieve that 
many attorneys would be reluctant 
10 joi n the c redit union if the re was 
any possibility that their financ ial 
affairs could be known to other 
members of the bar. 
The Credit Union opened in Fe bru­

ary 1978 and was able to begin making 
loans early on with the he lp of a $25.000 
de posi t by the Wash ington State Bar 
Association. A number of law firms also 
he lped the fledgling ins ti tut ion by set­
ting up payrol l deduction plans by which 
employees could regularly and easily 
trans fer funds into the Credi t Union. Sav­
ings are insured for up to $ 100,000 by 
the National Credit Union Administra­
tion. 

A volunteer board of d irectors and 
supervisory comm ittee run the affairs o f 
the Credit U nion, which offers a new, 
no annual fee Mastercard wi th 14.4% 
APR interest. A variety of other ser­
vices are also available. includ ing cash 

WSBA Credit Union 
At A Glance 

Seattle Office: 2030 Airport 
Way South. Seattle 98134-
1690. (206) 623-5023: (800) 
247-4773 . Red mo nd Office: 
7989 - I 70 th A venue . E., 
Redmond 98052. (206) 88 1-
5886; (800) 777-6138. 

Hours for both Seattle are 
9:30 a.m. lo 5:00 p.m. Mon­
day-Friday (d rive-up window 
7:30 a.m. to 5:30 p.m .. ) and 
9: 30 a.m. to 5:00 p.m. in 
Redmond. 

machine cards and over the phone trans­
action capabi lity, so that membe rs need 
no t be near a branch to do business wi th 
the Credit Unio n. A toll-free telephone 
numbe r is a lso avai !ab le . 

Burden of Proof. 
Without a qualified expert on your team, you may not be 
able to provide the burden of proof to the court. For over 
67 years, Pacific Testing Laboratories has been providing 
the burden of proof to our clients. 
• Forensic Engineering• Metallurgy• Failure Analysis• Electrical Tests• 
• Fire Investigation • Accident Reconstruction• Construction Litigation • 
• Slip & Fall• Nondestructive Examination• Computer-Aided Testing• 

PACIFIC TESA-·O_ R_ ~_T_O_R_ I_E_S __ 

(206) 282-0666 
3257 16th Avenue West, Seattle, WA 98119 
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How Fast A Bank Moves Is 
Inversely Proportional To Its Size 

(, -

~ 
~ 

• Large, s low-moving banks, in what they vaguely define as personal service, offer cl ients less than an 

acceptable level of responsiveness. • We won't s huffle you back and forth between departments o r lose 

you in lethargic, slow-moving bureau crac ies. 

9 You need so lutions when you need them. • Pacific Northwest Bank offers attorneys and law firms 

the advantages of banking with a local, responsive, flexible financial ins titution committed to meeting 

your needs. 

• Specifically, our clients enjoy the following benefits: 

9 lOLTAs: Quick, "no hassle" approach to setup and disbursement of 
IOLTA and Client Trust Accou nts via telephone. 

• CREDIT LIN ES: Custom-tailo red revolving credit lines with sublimits 
allowing attorneys and law firms to segregate and track costs associated 
with major cases. 

• COURIER SERVICE: Convenience of door-to-door banking . 

• ABSOLUTELY NO ATTORNEY JOKES. 

• SEATTLE FINANCIAL CENTER • BELLEVUE FINANCIAL CENTER 
3rd and Seneca 624-0600 NE 8th and 11 2 NE 646-0900 

- · Pacific Northwest Bank 
A little smaller. A little smarter:" 
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by Lindsay Thompson, Editor, Bar News 

Spokane, May 7/8, 1993 

Present: The president, president-elect Paul Stritmatter, and 
the governors, save only Governor Jim Handmacher, who was 
absent on other business. Also present: Judge Ted Armbruster, 
Administrative Law Judges' Association; Barbara Clark, Le­
gal Foundation of Washington; Harold Clarke, Young Law­
yers Division; Judge David Frazier, District & Municipal Court 
Judges' Assoc iation; J im Kaufman, Prosecuting Attorneys' 
Association; Sylvia Glover, Washington Women Lawyers; 
Dennis P. Harwick, WSBA executive director; Judge Kathleen 
O 'Connor, Supe rior Court Judges' Association; S he ryl 
Phillabaum, Washington Women Lawyers; Bill Phillips, Wash­
ington Defense Trial Lawyers; Narda Pierce, Solicitor Gen­
eral, State of Washington; Scott Smith, King County Bar 
Trustees; Lindsay Thompson, Bar News editor; Greg Tripp, 
General Practice Section; and Robert Welden, WSBA General 
Counsel. 

Preliminaries: The Board met in executive session to ad­
minister a reprimand and review the disciplinary docket, among 
other matters. In open session, the Board reviewed the text of 
the new policy on committee appointments, under which each 
governor will have one appointment whose travel expenses 
will be paid, but otherwise, any member who wants to join a 
committee can. Governor Joe Nappi worried aloud that the 

new policy will cost his district appointments, since they had 
sometimes managed to hold several seats and now would just 
get one. Governor Blair said committee chairs would just have 
to work harder to encourage new ways of participation, like 
encouraging carpooling and conference calls. 

The Board passed a resolution call ing on Congress to make 
a supplemental appropriation for public defender funds in the 
federal courts. 

Suddenly, We All Have A New Appreciation of Smoke­
filled Rooms: The president reported that the much-hated tax 
on professional services, which would have whacked lawyers 
with taxes on clients' bills that they'd have to pay regardless of 
whether the client had paid them, went into an end-of-session 
conference committee having cleared both houses by tiny 
margins, and, hey, presto! came out as a one percent increase 
in the Bus iness & Occupations tax instead. Exactly how it 
happened is unclear. 

The president also reported he 'd met with King County 
Prosec utor Norm Maleng to discuss how to bring prosecutors 
more into the fold of WSBA doings. "We need to bring them 
into the mainstream," he said. 

May I Have the Envelope, Please?: Dennis Harwick said 
deadlines for Board of Governors candidates to file petitions 
had passed. In the Third Congressional District, Olympia­
based assistant attorney general Mary Fairhurst was declared 
elected, no one having fi led to oppose her. In the Sixth Dis­
trict, Daniel Hannula of Tacoma and Michae l Riggio, also 
from Tacoma, will face off. In the Eighth District, Sheryl 

MORE LAVV FIRMS use ... 

"!SYS is an excellent and effective so/11tion to 
a law firm's work product retrieval needs." 

J .W . H. , ATTORNEY 

"JSYS provides a q11ick and ~fficient way to 

search through volwnes of info rmation." 
8 . F . S ., A TTORNEY 

"!SYS allows us easily to do research we 
could do in ,w other way, and does it fast. " 

J. L.0. , ATTORNEY 

s 0 F T w 
fo R · 

A R E 

VVORK PRODUCT 
RETRIEVAL 

LITIGATION 
SUPPORT 

BRIEF BANKS 

• ISYSTF.MS • 408 S.W. Second Avenue• Portland, Oregon 97204 • 503. 796.0721 
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Your Best Defense Against 
Professional Liability ... 
The Washington State Bar­
Sponsored Program and KVI. 

For top-quality insurance coverage at affordable 
premiums, choose The Washington State Bar Association­
sponsored Lawyers' Professional Liability Insurance Program. 

Administered by the nation's leader in professional 
group insurance plans, Kirke-Van Orsd el, Incorpora ted (KVI), 
this is the Program that g ives you complete professional 
protection w ith a difference .... 

* Annual Aggregate Deductible 
* ·Free.30-dayTail 
* Solid Protection From an A+ 15 Rated Carner 
Prepare your best defense !J.illY - send for more infor-
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Garland and Steven Toole are the contenders. In the King 
County at-large seat, Roderick Dimoff and Linda Dunn are 
running. The Board set June 25 as the re turn date for ballots, 
which will be mailed to voters in those districts. 

ABA State Delegation Candidates Sought: Two-year terms 
on Washington 's delegation to the American Bar Association 
are coming up for fi lling. One must be fill ed by a young 
lawyer; the other two from the genera l membership. Persons 
interested in being considered need to send a le tter saying so, 
and some biographical/professional info1mation, to their WSBA 
governors. The positions will be filled at the Board 's June 
meeting. 

IOU, IOL TA: The interest rate crash, however beneficial to 
other forms of economic activi ty, has been bad for the Legal 
Foundation of Washington, which collects interest on lawyer 
trust accounts and directs it to fund legal services for the poor. 
IOL TA advocates approached the Board a few months ago 
about expanding the IOL TA net to include Limited Practice 
Officers- persons licensed to practice law to the extent neces­
sary to do real estate closings and maintain escrow accounts. 
The Board unanimously approved the proposed court rule and 
referred it to the Supreme Court wi th a request that it be 
handled on a fast- track bas is. 

We Are, Too, Our Brothers' and Sisters' Keepers: The 
Board took up a proposal, under study for some months, to do 
something about the C lient Security Program. Created 30 years 
ago, it 's a fund appropriated annually in the WSBA budget. 
People who've had money stolen by their lawyers, and who 
haven' t been able to recover it any other way, can apply to the 
fund for an award of some or all of the monies lost. As the bar 
grows, the number of lawyers who steal does, too. The amounts 
of claims on the fund have been outstripping the funds avail­
able in recent years. The defeat of the dues increase ra i ed 
doubt the program could be funded at all in coming years. 

The Board therefore took up a proposed amendment to APR 
15. It would ask the Supreme Court to create a fund to be paid 
into by all WSBA members by annual assessment. Current 
thinking is $ 10 to $25 a year. That 'll be settled at the Board 's 
June meeting. 

The main objection to such a fund is that lawyers say they 
don ' t contribute to the problem, and so they shouldn ' t have to 
pay for it. Government lawyers say they don ' t have trust 
accounts at all, and shouldn't have to pay at all. Leaving aside 
for the moment the destructive long-term effects of the bar 
becoming a tribe of resource-driven, warring camps, the prob­
lem is that while the only people who really contribute to the 
problem are those who do steal, the results have to be spread 
around somewhere, just as they do in business. 

Mary Beth Nethercutt, the chair of the Client Security Pro­
gram Committee, and Assistant King County Prosecutor Pat 
Sainsbury pitched the program. The alternatives to lawyers 
shouldering the burden and retaining the right to be a self­
regulating profession, they said, are ( I) state regulation; and 
(2) and bonding requirement. Look at RCW chapters 18 and 
19, Sainsbury said. Practically every other line of work has a 
bond requirement Janitors have to have a bond. It costs them 
$313 a year. Based on discussions with insurance companies 
who write bonds. Sainsbury said , a lawyer bond for $ 100,000 

cou ld cost $2,000 to $5,000 per year. 
Governor Joe Nappi moved to limit the assessment to$ LO. 

He thought that would be more palatable to members. Gover­
nor Alva Long made a ringing denunciation of sin by saying 
we should devote our efforts to trying to find out who 's going 
to steal and prevent ing them from doing it, thus eliminating 
the need for such a fund. He said most of the money stolen is 
by lawyers who have access to personal-injury awards, es­
crow funds and estates. They should be required to be li­
censed specially to be able to handle such funds. "You say, 
' It'll limit who can practice that kind of law. ' Too bad." 

Governor Mike Larson said he hadn 't had time to develop a 
plan to express what he had in mind, but nevertheless would 
oppose the whole proposal unti l the Board went through WSBA 
programs and made a list of all the ones that were mandatory, 
assigned a dollar value to them, and asked the Supreme Court 
to make an assessment for a l I of them. Governor Jan Peterson 
thought that was cutting off one·s nose to spi te one' s face. 
There was discussion of ru les for the administration of the 
program (already in place, but wi IL be amended for consider­
at ion in June), and a variety of other elements of the plan. In 
the end, the rule proposal was passed. 8-2, Larson and Long 
opposed. 

Gonzaga Law: The Statistical Abstract: Gonzaga's Law 
School Dean, John Clute, repo rted on do ings there. He said 
the 548 students (36 percent women, 7 percent minority, 
average age 28, 28 percent Washington residents but 40 per­
cent take the Washington bar and hang out in Spokane, de­
pressing the wage scale through oversupply) and 43 faculty 
(30 full-time, 12 adjunct) make a $5.5 million annual contri­
bution to the regional economy. Tuition is $385 per credit 
hour, or $ 11 ,550 a year; the total law student budget for living 
and going to school a year is $20,000, and the average student 
graduates $50,000 in debt. Gonzaga alumni are about 1/8 of 
the bar's membership, and 87 percent live in the Spokane 
area. Three-quarters of the class of '92 had a job within six 
months of graduation. They' re getting more heavily into com­
puter work stations, have a very active law school cli nic, and 
plan a new $13 million building to replace the four buildings 
they are currently scattered th rough. 

Wrap-Up in Spokane: In other action, the Board: 
• received the results of the 1992 demographic survey of 

WSBA members, showing. to no one's real surprise, that the 
majority of bar members are white guys, but that numbers of 
women and minorities are increasing. A fuller report wi ll 
appear in a fu ture Bar News. 

• approved an amendment to the Young Lawyers Division 
bylaws that eliminated a requirement that the YLD pres ident 
had to li ve and work in the same county; and a change in the 
name of the Law Office Economics and Management Section 
to the Law Practice Management Section. 

• appointed Mary Gallagher Di lley of Vashon, and John 
Schultz of Pasco, to six-year terms on the Washington Statute 
Law Committee (RCW Chapter 1.08). 

• heard a report from the Communications Committee of 
the Board (final report in June) and the Bylaws Committee, 
which presented a new draft and will have a final report in 
June, too. 
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• approved a proposal by Prof. John 
Strait o f the UPS School of Law to set 
up a pilot cl inical education program in 
legal e thics and discipline, in which he 
would act as a special di stric t counsel 
for lawyer discipline matters and super­
vise six law students in the investigation 
of those matters, with appropriate safe­
guards of confidentiali ty and no cost to 
the WSBA bui lt in. 

Notices of Interest to Bar Members 

• heard an annual report from Ever­
green Legal Services, Puget Sound Le­
gal Assistance Foundation, and Spokane 
Legal Services on the state of legal ser­
vices in Washington and a final legisla­
tive report from WSBA lobbyist John 
Fattorini, by telephone from Olympia. 

• received the text of a revised publi­
cation for lawyers on trust account guide­
lines, a report from Frank Harris of Min­
nesota State Bar ' s CLE program on the 
state of the WSBA CLE program; and a 
report on tentative 1994 WSBA CLE 
programs from CLE director Diane de 
Ryss. 

ext meeting: June 18/19 in 
Leavenworth. 

Oh, by the way- 358 people passed 
the February bar exam. They ' ll be on 
the street soon. 

WSBA Nondisciplinary 
Notices: 

Interim Suspension: Seattle lawyer 
William K. Angle (WSBA # 10861, ad­
mitted 1980) has been ordered sus­
pended, pending the dispos ition of d is­
ciplinary proceed ings pursuant to RLD 
3.1, by order of the Washington State 
Supreme Court dated March 15, 1993. 

Angle pleaded guilty to violating 31 
U.S.C. sec. 5324(3) and 3 1 U.S.C. sec. 
5322, structuring currency transactions 
for the purposes of evading report ing 
requ irements, and one count of violat­
ing 18 U .S.C. sec. 2, aiding and abetting 
the structuring of currency transactions 
for the purposes of evad ing reporting 
requirements . These offenses are felo­
nies. 

Interim suspension is pursuant to RLD 
Title 3 and is not a d isciplinary sanc­
tion. [March 29, 1993] 

Resigned : Stephen Patrick A ird 
(WSBA #904 1, admitted 1979) was per­
mitted to resign as a member of the 
Washington State Bar Association with 
discipline pending, effective March 29, 
1993. [March 29, I 993] 

WSBA Disciplinary Notices: 
Reprimanded : O lympi a lawyer 

Dianna Lobrie (a.k.a. Carlson) (WSBA 
#1327 1, admitted 1983) has been or­
dered reprimanded pursuant to a stipu­
lation for disc ipl ine, based upon neglect­
ing to assure that her statements under 
penalty of perjury were true and accu­
rate and failing to inform an ex parte 
tribunal of all relevant facts known to 
the lawyer that should be d isclosed to 
the tribunal in order to make an informed 
decision. [April 6, 1993] 

Reprimanded and Censured: Omak 
lawyer Sonja I. McLaughlin (admitted 
1976, WSBA #7192) has been ordered 
reprimanded and censured after a hear­
ing, based on statements made by her in 
the course of an Okanogan County Su­
pe ri o r Co urt j udi c ial campaign. 
McLaughl in was ordered to receive a 
reprimand for knowingly making false 
statements related to the qual ifications, 
integrity or record of the incumbent 
judge in vio lation of RLD I. I (I) and 
RPC 8.2(a), and making false statements 
implying that an Okanogan County Bar 

Peterson, Bracelin, Young, Putra, Fletcher & Zeder, Inc., P .S. 
2500 Smith Tow er • Sea t t le, WA 981 0 4 • (206) 6 24 -6800 • S ince 1973 
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► EMPLOYMENT CASES 
► SEX UAL HARASSMENT 

W e are experienced counsel for pro­
fessionals in li censing matters as 
we ll as representing both plaint iffs 
and defendants in em ployment 
t ermination, discriminati on and 
sexual harassment cases. 

Brian A. Putra. former chairperson 
of the WSBA Disciplinary Board , is 
ava ilable t o represent la w yers in 
disciplinary proceedings. 
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Association poll had been staged, ma­
nipulated or falsified by lawyers associ­
ated with the incumbent judge's cam­
paign, and that the incumbent judges 
did not treat litigants fairly and favored 
certain attorneys in court , in violation of 
RLD I. I (i), RPC 8.2(b) (because it vio­
lated CJC 7(B)( I )(a)), and RLD 1.1 (k) 
(because it violated CJC 7(B)( l)(a)). 
McLaughlin was ordered to receive a 
censure for making other campaign state­
ments which constituted pledges or 
promises of conduct in office other than 
the faithful and impartial performance 
of the duties of the judicial office, in 
violation ofRLD l. l (i), RPC 8.2(b) (be­
cause it violated CJC 7(B)( I)(c)), and 
RLD 1. l (k) (because it violated CJC 
7(B)(l)(c)). [April 12, 1993] 

Censured: Port Orchard lawyer 
Herbert D. Austad (WSBA #4629, ad­
mitted 1972), was ordered to receive a 
censure, pursuant to a stipulation for dis­
cipline, based upon his representation 
of the husband and wife, who had ad­
verse interests in a dissolution, without 
fully disclo ing the conflict of interest 
and without obtaining their written con­
sent, and for failing to keep his client 
the wife, informed about the dissolution 
proceedings. [April 20, 1993) 

Censured: Bellingham lawyer George 
Livesey (WSBA #2492, admitted 1949) 
has been ordered censured, pursuant to 
stipulation to discipl ine approved March 
19, 1993. The discipl ine is based upon 
Livesey's neglect of a client's case in 
fai ling to timely serve the summons and 
complaint in a Breach of Contract claim. 
Also, Livesey misrepresented the status 
of the lawsuit to his clients by falsely 
advising them the defendant had been 
served with the summons and complaint 
and had appeared in the litigat ion. 
[March 29, 1993) 

Censured: After a hearing, Kennewick 
lawyer Michael R. Pickett (WSBA 
#4125, admitted 1970) was ordered cen­
sured, based on his violation of RPC 
1.1 , requiring competent representation 
of a client, RPC 1.3, requiring reason­
able diligence and promptness in repre­
senting a client, and RPC 8.4(d), pro­
hibiting conduct prejudic ial to the ad­
ministration of justice. 

In 1980, Pickett represented a co­
administratrix of an estate who was the 
mother of a minor beneficiary of the 
estate. Without filing the Petition for 
Appointment of a Guardian, the Order 
Appointing Guardian, or the Oath of 

Guardian with the Superior Court as re­
quired by RCW Chapter 11.88, he pre­
sented an o rder to a judge appointing 
Pickett ' s client, the mother, guardian for 
the minor and setting restrictions on the 
guardian' s handling of the ward ' s as­
sets. While the judge signed the order, 
Pickell never opened a guardianship file 
with the court. He sent copies of the 
s igne d, but undated, order to the 
deceased ' s insurance company and 
helped the guardian collect the insur­
ance proceeds and other estate funds for 
the minor. The guardian never estab­
lished a guardianship account, and in 
1988 a dispute arose between the guard­
ian and the ward regarding her handling 
of the guardianship funds. [April 23, 
1993] 

Suspended: Tacoma lawyer Daniel B. 
Havirco (WSBA #19922, admitted 
1990) has been ordered suspended for 
one year pursuant to a March 3, 1993 
order of the Supreme Court. Havi rco 
stipulated to this suspension based upon 
his conviction in King County Superior 
Court for fraud in obtaining telecommu­
nication se rvices, a Class C felony. 
Havi rco stipulated that prior to his ad­
mission to the Washington State Bar 
As ociation he made $4,56 1.75 worth 
of unauthorized long distance ca!Js on 
King County's SCAN network while 
working for King County and later after 
he left their employ, by making unau­
thorized use of the remote access codes 
to the SCAN system. A number of miti-

■ 

gating factor under the American Bar 
Association's Standards for Imposing 
Lawyer Sanctions resulted in his sus­
pens io n rathe r th a n d isbarme nt. 
Havirco' s reinstatement will be condi­
tioned upon his showing psychological 
fitness to resume active practice. When 
reinstated, he will be on probation for 
two years. [April 6, 1993) 

Suspended: Spokane lawyer John 0. 
McLendon (WSBA # 1187, admitted 
1964), was ordered suspended fo r a pe­
riod of two years, with credit from the 
date of his suspension on February 27, 
1990, by a 4-3 decision of the Supreme 
Court entered February I 8, l 993. 
McLendon was found to have commit­
ted serious ethical violations including 
conversion of client funds. The Court' s 
majority departed from the recommen­
dation of the hearing officer and the 
Disci.plinary Board that McLendon be 
disbarred, holding that ( I) the existence 
of bipolar disorder at all relevant times 
the misconduct was occurring, and (2) 
the abatement of symptoms and miscon­
duct following proper diagnos is and 
treatment constitute an extraordinary 
mitigating circumstance warranting a 
sa nc tion less than disbarment. 
McLendon was also ordered to pay res­
titution and costs. In re Discipline of 
Mclendon, 120 Wn.2d 76 1, filed Feb­
ruary I 8, l 993 . [March 29, 1993] 

Disbarred: Former Vancouver law­
yer Richard A. Petersen (WSBA 
# 103 13, admitted 1978), has been or-

■ 
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dered disbarred by the Supreme Court, 
effective February 25, 1993. The dis­
barment was ba ed on Petersen 's con­
version of a county warrant ($6,827.25) 
tendered to him to pay criminal expert 
witnesses fol lowing a murder trial. The 
Supreme Court he ld that the lawyer 's 
psychiatric illness d id not constitute an 
extraordinary mitigating circumstance 
warranting departure from the presump­
tive sanction of disbarment. 

The Court further determined that 
Petersen's additional misconduct of fai l­
ure to promptly pay restitution on be­
half of a criminal defendant, his failure 
to properly prosecute an appeal and his 
filing a false declaration of trust account 
compliance did not merit the sanction of 
disbarment, but were merged into the 
more serious sanction of disbarment, 
which was imposed due to his conver­
sion of the county's funds. In re Disci­
pline of Petersen, 120 Wn.2d 833, fi led 
February 25, J 993. [April 7 , 1993] 

Commission on Judicial 
Conduct Notices: 

Reprimanded: ln re the Matter of 
Hon. Larry W. Larson, Judge, Grant 
County Superior Court, Case No. 92-
1340-F-37, a Stipulation dated March l 
and 2, J 993 and Order of Reprimand 
was filed by the Commission on April 2, 
1993. The parties stipulated that at all 
relevant times through the end of his 

term, November 25, 1992, Larson was a 
judge of the Grant County Superior 
Court, and continues to serve in a pro 
tern capacity. On or about July 25, J 992, 
in Kootenai County, Idaho, he was a 
passenger in a boat being operated on 
Lake Coeur d 'Alene when the boat was 
stopped b y marine offi cers of the 
Kootenai County Sheriff's Department. 
During the contact, Larson became very 
argumentative with the officers and was 
nonresponsive to reasonable requests for 
info rmation made by the offi cers 
throughout the course of the inspection. 
He used abus ive language to the officers 
and attempted to pick a fight with them. 
He sat in the driver 's seat of the boat 
while the motor was running even though 
warned by the officers that his actions 
would be considered boating under the 
influence. 

Larson was arrested for being in physi­
cal control of a boat whi le under the 
influence of alcohol, and when asked to 
cooperate with sobriety evaluations, re­
fused to exhale into the Alco Senser Ill. 
He eventually d id exhale into the ma­
chine, registering .20 blood alcohol on 
his third attempt. 

Larson was eventually charged with 
obstructing an officer in the performance 
of his duties, and being in control of a 
boat while under the influence of in toxi­
cants by the Kootenai County Prosecut­
ing Attorney's office. 

LEATHER STAYS 
ON THE JOB 
When buying furniture is a 
business decision, 100% 
top-grain leather becomes 
an excellent investment. Not 
only is it beautiful, comfort­
able and washable, it also 
lasts four times longer than 
fabric or vinyl . 

3333 184th SW• cynnwood 
774-0033 

1304 Western Ave. • Seattle 
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Larson's actions became public knowl­
edge and widely disseminated by news 
media, both in Kootenai County, and in 
Grant County, where he served as supe­
rior court judge until defeated at the 
election. 

A certified alcohol agency has evalu­
ated Larson and recommended that he 
attend alcohol inforn1ation school , fol­
lowed for six months of monthly coun­
seling at an approved alcohol treatment 
agency. 

The stipulation fu rther noted that 
Larson has never before been sanctioned 
for any violations of the Rules of Judi­
cial Conduct by the Commission, and 
that he was forthright and immediately 
reported his conduct to the Commission; 
he cooperated by providing information 
requested by the Commission. The Com­
mission and Larson stipulated that his 
conduct was a violation of Canons 1, 2, 
and 5 of the Code of Judicial Conduct. 
He agreed to accept a reprimand by the 
Commission, which also ordered that he 
complete the recommended alcohol 
counseling and provide proof of such to 
the Commission within one year of the 
date below. The Commission was repre­
sented by Curtis W. Janhunen, Aber­
deen, Washington. Larson represented 
himself. 

Admonished: In the Marter of Hon. 
William J. O'Roarty, King County Dis­
trict Court, Northeast Division, Case No. 
92- l 244F-38, a Stipu lation dated March 
22, 1993 and Order of Admonishment 
was filed April 3, 1993 by the Washing­
ton Commission on Judicial Conduct. 

The parties stipulated that at all rel­
evant times O'Roarty was a judge of 
the King County District Court, North­
east Division, sitting at Redmond. On or 
about February 7, 1992, O ' Roarty con­
ducted an arraignment hearing concern­
ing a charge of no valid operato r's li­
cense in Stare v. Chester E. Van Antwerp, 
Cause No. 139030. During the proceed­
ing, O'Roarty directed sens itive ques­
tions and comments to the defendant 
related to AIDS. At the time, the court­
room was crowded with spectators and 
others waiting their turn to address the 
court. 

O 'Roarty's comments and questions 
appeared to others to be demeaning and 
to v io late the defendant 's basic expecta­
tion of privacy, the Stipulation contin­
ued. The parties stipulated that in his 



capacity as a j udge, O'Roarty acted con­
trary to Canons I , 2(A), and 3(A)(3) of 
the Code of Jud ic ia l Conduc t. He ac­
cepted the Commission 's determination 
that his described conduct constituted a 
violation of the Code of Judic ial Con­
duct and agrees not to engage in such 
conduct in the fu ture. David Akana, 
Commission Counse l, represented the 
Commission. O'Roa1ty represented him­
self. 

Public Notices 
Harrison Tweed A ward Nominations 
Sought: 

The A me rican Bar Assoc iation ' 
Standing Committee on Legal Aid and 
Ind igent Defendants and the Nationa l 
Legal Aid and Defender Association are 
co-sponsoring the Ha rri so n T weed 
Award for extraordinary achievements 
of state and local bar assoc iations in 
service to the poor. 

Proj ects a re e lig ib le if they were 
started or provided substantial se rv ices 
du ring the year starti ng May 1, 1992. 
Any person or organization may nomi­
nate a bar associa tion. Detai ls on the 
nomination procedure are ava ilable from 
Dorothy Jackson, ass istant s taff director 
for the ABA Comm ittee, at 541 N. 
Fai rbanks Court, Chicago. [L 606 I 1-
33 I 4, (3 12) 988-5766. Nom in ations 
must be postmarked June 4 or earlie r 

In re RCW 19.52.120(1): Legal In­
terest Rate ("Usury Rate"): The Aver­
age coupon equivalent yield from the 
first auction of 26-week treasury bills in 
May, 1993 is 3.07%. The max imum al­
lowable inte rest permissible for June 
1993 is therefore 12 % . 

Compilations of the average coupon 
equivalent yie lds from past auctions of 
26-week treasury bills, and past maxi­
mum interest rates, appear in the Bar 
News on page 49 of this issue, on page 
39 in October, 1987 for 1982- 1984; page 
37 in June 1989 for 1984- 1985; and o n 
page 47 in June 1992 for 1986-1992. 

* * * * * 

otice of Deadline for Filing 
WSBA Resolutions: 

Pursuant to Art ic le VII. Section F­
··Resolutions" of the WSBA By laws, any 
ten ( I 0) act ive members of the Wash-

ington State Bar Association may present 
a written reso lution to the Board of Gov­
e rnors for con sideration at the WS BA 's 
Annual Business Meeting. Note: Even 
though the WSBA convention was can­
celled, there will be an Annual Busi­
ness Meeting. The 1993 W S BA An­
nual Business Meeting will be he ld on 
F riday, September 10, 1993, beginning 
at 2:00 p.m. at the Seattle Sheraton in 
Seattle, W ashington. 

Resolutions m ust be fi led with the ex­
ecutive direc tor at least twenty (20) days 
before the A nnual Meeting (by 5 p.m. 
on Friday, August 20, 1993) and must 
be accompanied by a written report ex­
plain ing the resolution. The resolution 
and explan atory report together sha ll not 
exceed a tota l of one thousand (I ,000) 
words. T he executive director·s office 
is at 500 Westin Building, 200 I Sixth 
Avenue, Seattle, WA 98 12 1-2599. 

T he Board of Governors will re fer any 
resolution addressing issues within the 
purposes of the WSBA to the WSBA 
Resolutions Comm ittee. Those purposes 
are set forth in Article I of the WSBA 
By laws and/or General Rule I 2 of the 
Washington Court Rules. 

The Resolutions Committee will hold 
a public hearing to consider the views of 
the proponents and opponents of resolu­
tions on Thursday, September 2 , 1993. 
beginning at 9:30 a.m. at the offices of 
the WS BA (500 Westin Building, 200 I 
Sixth Avenue. Seattle). Proponents and 
opponents of resolutions are urged to 
attend the hearing or to present their 
views in wri tte n form for cons ide rat ion 
by the Committee. 

1f you want a proposed resolution pub­
lished in Bar News , it must be received 
by the Executive Director at leas t s ixty 
(60) days prior to the Annual Business 
Meeting (by 5 p.m. on Monday, July 12, 
1993). 

The membe rs o f the WSBA Resolu­
tions Comm ittee are: David D. Hoff­
Chai r. Gary D. Gayton, Jon C . Iverson, 
James T. Johnson, Edward N. Lange, 
Teresa M. Mo rris. Mark W. Mue nster, 
G regory H. Pratt. John M. Riley. lll, 
John G. Schultz, Stanley D. Tate , Phi llip 
L. Thom , and Ted D. Zyls tra. 

Revie w of Judicial and Nonjudicial 
Foreclosure/Forfeiture Procedures: 

The W ashington Law Revision Com­
mission is beginning a review of Wash­
ington law on j ud icial and nonjudicial 
foreclosure/forfeiture procedures for 
mortgages, trus t deeds and rea l estate 
contracts to determine whether it is prac­
ticable to draft a s ingle, uniform proce­
d ure for nonjudic ia l foreclosure for all 
three forms of security and to improve 
sa le-re lated procedures for judic ial fore­
c losures. Two significant reasons for the 
project a re that ( 1) adoption of all or 
some portion of the Uniform Land Se­
curity Interes t Act is being considered 
in severa l states and (2) historical dis­
tinction between real estate contracts and 
other forms of security inte rests. Inter­
es ted persons are encouraged to submit 
comments to Robert P. Beschel, Com­
m issione r, W ashington Law Revision 
Commission. c/o W inston and Cashatt, 
Attorneys at Law, I 9th Floor, Sea first 
Financial Cente r, Spokane, WA 9920 I. 

Certification of Legal Secretaries: 
T he Ce rtified Professional Legal Sec­

re ta ry Examination has licensed more 
than 3,400 legal secretar ies s ince it was 
first admin istered in 1960. It consists of 
seven parts: written communication 
skills and knowledge; ethics; legal ec­
retarial procedures; legal secretarial ac­
counting; legal terminology, techniques 
and procedures: exercise of judgment; 
and legal secretarial ski 11s. 

Peggy Flynn, Jean Martinson, Ci ndy 
Manson and Deborah Wollin have re­
cent ly been certified. 

For fu rther information. contact Diane 
Ives, Chair, Washington Associa tion of 
Legal Secre ta r ies, Bulli vant Houser, 
(206) 292-8930. 

WSBA 
Annual Meeting 

Septe n1ber 10, 
1993 

A fternoon 

Seattle 
She raton Hotel 

WASHINGTON STATE BAR NEWS June /993 37 



Note: Telephone numbers for regular 
CLE providers and other groups pre­
senting listed events are !isled on page 
39. Contact them for further informa­
tion 

June 1993 
2 Seattle: Nuts and Bolts of Privi lege 

and confident iality Sponsored by KCBA. 
4 Portland: Monte Carlo Night. Spon­

sored by Northwestern School of Law. 
4 Seattle: 10th Annual Pacific Rim 

Computer Law [nstitute. Sponsored by 
WSBA CLE, et al. 

4-6 Vancouver, WA: Real Property, 
Probate & Trust Midyear Meeting. Spon­
sored by WSBA. 

5 Seattle: Evidence and the Art of 
Trial Advocacy: Making and Meeting 
Objections. Sponsored by UW School 
of Law. 

10 Seattle: Emerg ing Trends in 
Chapter 11 Reorganizations. Sponsored 
by KCBA/KCBA Creditor-Debtor Sec-

m 
Legal Printers 

FEDERAL APPELLATE BRIEFS 
Printed, Served by Affidavit, Filed. 

FEATURING SAME-DAY TURN 
Expertise From Over 30 Years Experience 

Specialists in Legal, Financial (Debt/Equity), and Corporate Printing 

WE OFFER THE LATEST IN HIGH-SPEED DIGITAL-QUAUTY PERFORMANCE. 
YOUR MAC OR PC FILES FWW INTO OUR PRESS WITHOUT COMPROMISE 
VIA YOUR MODEM, YOUR FWPPY DISC, OR FROM YOUR HARD COPY. CALL 

US FOR DETAILS 

Barry J. Reisch ling, Owner 

222 Wall Street, Suite 100, Seattle, WA 98121 
Ph: (206) 443-1515 Fax: (206) 443-4322 

Join an organization of 
over 500 attorneys who are 

MAKING A DIFFERENCE 

BENEFITS OF MEMBERSHIP 

• Superior CLE Seminars 
• Quarterly "THE 

DEFENSE PRESS" 
• AnnualJudgesReception 
• Statewide seminar/ 

receptions 

• Amicus Committee 
• Legislative Speaker's 

Bureau 
• Membership dinner 

meeting.s 
• Annual Convention 

For information, call Nora Tabler 
206/233-2930 
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tion. 
10 Seattle: Business Transition Strat­

egies: Planning & Tax Considerations. 
Sponsored by WSBA CLE. 

10-12 Jackson, Wyoming: Family 
Restructuring at the End of the 20th Cen­
tury. Sponsored by the North American 
Conference of the International Society 
of Family Law. Contact (801) 378-2617. 

11 Olympia: Adoption Law (moder­
ated video replay). Sponsored by WSBA. 

11 Seattle: Indian Natural Resource 
Law. Sponsored hy UW School of Law. 

11 Seattle: Northwest Employee 
Bene fits Confere nce. Sponsored by 
WSBA. 

15 Deadline for copy for August 
1993 Bar News. 

17 Seattle: Mini Series: School & 
Recreat ion Law, Bankruptcy for P.I. , 
Business To1ts, Construction Law. Spon­
sored by WSTLA. 

18 Seattle: Law Firm Management 
Series '93. Sponsored by ALA Region 5. 
For information: (908) 725-1600. 

18 Tacoma: Protecting Your Prac­
tice from Malpractice Claims, Discipline 
and Litigation: Letters, Agreements and 
Practical Advice. Sponsored by WSBA 
CLE. 

18-19 Leavenworth: WSBA Board 
of Governors meeting. 

Also: WSBA Young Lawyers 
Division Board meeting. 

18-19 Boise: Fundamentals of Es­
tate Planning. Sponsored by Idaho Bar 
Foundation. 

19 Seattle: Insurance Law Insti tute. 
Sponsored by UW School of Law 

22 Seattle: Hazardous Waste. Spon­
sored by KCBA. 

22 Seattle: Forming and Maintain­
ing a Tax-exempt Corporation. Spon­
sored by Washington Lawyers for the 
Arts . For information: (206) 292-9171. 

23-25 Chelan : Summer Training 
Program. Sponsored by WAPA. 

24 Seattle: Charitable Gift Planning: 
Charting the Course. Sponsored by 
Washington Planned Giving Council. 
For information: Carolyn Black, (206) 
632-6881. 

25-26 Chelan: 1993 Litigation Sec­
tion M idyear meeting and seminar: Strat­
egies for Winning at Trial. Sponsored 
by the section/WSBA CLE. 

25-27 Yakima: 1993 Family Law 
Section Midyear meeting and seminar. 
Sponsored by the section/WSBA CLE. 



Business Advisory Services. Inc. (206) 223-5400 
CLE International (206) 621 - 1938 
Idaho Bar Foundation (208) 342-8958 
National Business Institute, Inc. (7 15) 835-7909 
King County Bar Associat ion (KCBA) (206) 624-9365 
Lewis & Clark Law School/Northwest School of Law (503) 768-6642 
Spokane County Bar Association (Spokane BA) (509) 623-2665 
Tacoma-Pierce County Bar Association (TPCBA) (206) 383-3432 
University of Washington School of Law (UW CLE) (206) 543-0059 
Washington Assn of Prosecuting Attorneys (W APA) (206) 753-2175 
Washington State Bar Association (WSBA CLE) (206) 727-8202 
Washington Stale Trial Lawyers Assn (WSTLA) (206) 464- 101 I, (800) 732-925 1 

July 1993 
7 Seattle: Complex Property Division. 

Sponsored by WSBA. 
15 Deadline for copy for September 

1993 Bar News. 
15 Seattle: Effectively Taking and 

Us in g Depositions. Sponsored by 
WSBA. 

21-23 Sun Valley: Idaho State Bar 
Annual Meeting, including nine CLE 
programs. 

22-25 Coeur d'Alene, ID: WSTLA 
1993 Annual Meeting & Convention. 

29 Seattle: Washington Wills in the 
1990s. Sponsored by WSBA. 

27 Seattle: Environmental Law Se­
ries: Water Resources. Sponsored by 
KCBA. 

29 DWis After the Trial: Your Duty 
to Defend. Sponsored by KCBA. 

30-31 Winthrop: WSBA Board of 
Governors meeting. 

August 1993 
6 Seattle: Selections from th e 

WSBA Civil Procedure Deskbook. Spon­
sored by WSBA. 

6-7 Stevenson: WSBA Young Law­
yers Division Board meeting. For infor­
mation: Sheri Borgford, (206) 727-8200. 

13 Seattle: Guardians Ad Lit.em. 
Sponsored by WSBA. 

15 Deadline for copy for October 
1993 Bar News. 

20 Seattle: Criminal Law in Courts 
of Limited Jurisdiction. Sponsored by 
WSBA. 

20 Seattle: International Trade Law. 
Sponsored by UW School of Law. 

20 Seattle: Third Annual Attorney 
Paralegal Team. Sponsored by WSTLA. 

21-28 King Salmon, Alaska: Chiro­
practic/Legal Seminar, Katmaj Lodge. 
Sponsored by Margull is, Luedtke & Ray, 
attorneys, Tacoma. For information: 
Sherilee M. Luedtke, (206) 627-7222. 

22-24 Leavenworth: Juvenile Train­
ing Program. Sponsored by WAPA. 

September 1993 
9-10 Seattle : WSBA Board of Gov-

ernors meeting. 
10 Seattle: WSBA Annual Meeting. 

NOTE: WSBA convention in Victoria 
has been canceled. 

10-11 Sun Valley: Advanced Estate 
Plarn1ing. Sponsored by Idaho Bar Foun­
dation. 

15 Deadline for copy for November 
1993 Bar News. 

17 Tacoma: Effective Discovery­
Planning/lmplementation. Sponsored by 
TPCBA. 

17-18 Coeur d'Alene: Northwest 
Bankruptcy Conference. For informa­
tion: Idaho Bar Foundation. 

October 1993 
1 Boise: Litigation CLE. Also pre­

sented 10/8 in Coeur d'Alene and 10/ 15 
in Twin Falls. Sponsored by Idaho Bar 
Foundation. 

7 Coeur d'Alene: How to Handle Ba­
sic Copyright and Trademark Problems 
(video). Also presented 10/14 in Twin 
Falls. Sponsored by Idaho Bar Founda­
tion. 

8-9 Pocatello: ISU Tax Institute. For 
information: Idaho Bar Foundation. 

15 Deadline for copy for December 
l 993 Bar News. 

15 Tacoma: Estate Planning. Spon­
sored by TPCBA 

21 Lewiston: Appellate Advocacy 
(video). Also presented 10/28 in Idaho 
Falls. Sponsored by Idaho Bar Founda­
tion. 

22 Lewiston: Trends in Real Estate. 
Also presented 10/29 in Idaho Falls and 
.11/5 in Boise. Sponsored by Idaho Bar 
Foundation. 

November 1993 
12 Boise, Idaho: Criminal Jury In­

structions. Also presented 11/19 in Mos­
cow. Sponsored by Idaho Bar Founda­
tion. 

15 Deadline for copy for January 
1994 Bar News. 

19 Tacoma: Appe llate Practice . 
Sponsored by TPCBA. 

1993 
Taking and 
Defending 

Depositions 
September 1-3, 1993 

Uni\'ersity of Washington 
School of Law 

Seattle, Washington 

Learn by doing 
at this intensive trial 
advocacy program. 

Topics include: 

■ Introduction to Deposition 
Skills 

■ Infonnation-Gathering Skills 

■ Appropriate Utilization of 
Exhibits in a Deposition 

■ Theory Testing 

■ Defending a Deposition 

For more information 
call NITA Admissions 

1-800-225-6482 
Fax (219) 282-1263 

NATIONAL INSTITUTE 
FOR T RIAL ADVOCACY 
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DRAFTING A MULTILATERAL 

INTERNATIONAL RECOGNITION AND 

hy Gregory S. Paley 

t present, _ the United States 
1s not a s ignatory to a con­
vention governing the rec­
ognition and e nforceme nt of 

fo re ign money judgments.1 A nd while 
the Uni ted States is a party to the widely 
accepted New York Convention provid­
ing for the recognition and enforcement 
of fore ign arbitration awards." holders 
of U.S. court judgments a re curre ntly 
unable to avai l themselves of a multilat ­
eral treaty whic h would fac ilitate the 
recognition and e nforce me nt of those 
judgments abroad. The absence of suc h 
an international treaty frame work has 
often resulted in confusion. delay and 
financial hardship for holders of U.S. 
judgments who may find it necessary to 
seek recognition and enforcement of 
such j udgme nts abroad if no assets of 
the j udgme nt de btor can be found in the 
United States. 

In contrast . holders of fore ign money 
judg ments against U.S. debtors encoun­
te r minima l d iffic ulty when seeking to 
enforce those judgments in the Un ited 
States. Although not entitled to protec­
tion under the fu ll fa ith and c redit c lause 
of the U.S . Constitution, fore ign j udg­
ments which othe rwise meet U.S. Con­
stitutional requ irements have long been 
recognized and enforced under princ iples 
of com ity.3 In addit ion, many jurisdic­
tions in the Un ited States have legis la­
tion to fac ilitate the enforcement proce­
dure for ho lders of " inbound" foreign 
money j udg me nts.-1 The result is that 
the ho lde r o f a fore ign money j udgment 
typica lly encounters few procedural ob­
stacles when seeking to have that judg­
me nt recognized and e nforced by U.S. 
courts, while holders of American money 
judgme nts may face uncertainties and 
complex issues when seeking judic ia l 
e nforceme nt in a foreign country.5 

From the American perspective, the 

absence of a mul tila teral convention 
places U.S. litigants (especially smaller 
businesses and indi viduals) at a com­
pet itive disadvantage when considering 
litigation which may require recogni­
tion or enforceme nt o f an ensuing judg­
ment abroad. With an ever-increasing 
inte rdepe ndent g lobal economy. the need 
to place such U.S. judg ment holders on 
a "level p lay ing field" requires the 
United States to explore the feas ibility 
o f negotiating a multil ateral convention 
on the recognition and enforcement of 
money j udgments . Such a conve nt ion. 
if prope rly drafted. could be struc tured 
to provide a syste matic and pred ic table 
mechanism for recogn izing and enforc­
ing money judgments in fore ign juris­
dictions. 

Procedural Background 
In June 1992, the Office of the Legal 

Advisor fo r the United States Depart­
ment of State attended a meeting of The 
Special Comm ission on General Affairs 
and Policy at The Hague with a pro­
posal that the Hague Con ference on Pri­
vate Inte rnatio nal Law (" Hague Confer­
e nce") seek to prepare a conve ntion on 
the recognition and enforcement of court 
j udgments.6 Me mbers of the U.S. del­
egat ion requested that the Permanent 
Bureau of the Hague Con Ference resume 
e fforts in the fi e ld of recognition and 
enforceme nt of judgments in the hope 
of bring ing togethe r member states of 
the European Free T racie Arca ("EFT A"), 
the European Community ("EC") and 
the othe r membe rs of the Hague Confer­
ence to consider preparing and adopting 
a multilate ral convention governing the 
recognition and e nfo rcement o f judg­
ment s. 

The United States de legat ion proposed 
that the Hague Conference build on the 
Brussels and the Lugano conventions 
(discussed below) wi th a view towards 
formulating a new treaty which would 
have broad appeal to the in ternational 
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community beyond Western Europe . 
Afte r conside ring the United States ini­
tiati ve. the Permane nt Bureau agreed to 
convene a special meeting of experts at 
The Hague in Octo ber 1992 to d iscuss 
furthe r the U.S. proposal and to deter­
mine whethe r a Hague Confere nce judg­
ment conven tion shou ld become a pri ­
ority ite m for conside rat ion during the 
17th session of the Hague Confere nce 
scheduled for May 1993. 

Issues 
In conside ring the me ri ts of the treaty 

initiative be ing advanced by the U.S. 
Government. the follow ing questions 
an se: 

( I) A re there any exist ing mul tilat­
e ral treaty regimes that the United States 
could c urrently join, there by avoiding 
the need to negotiate a new treaty? 

(2 ) ls a broad-based multi lateral con­
venti on preferable to mult iple bilateral 
conventions? 

(3) Assum ing a multi latera l approach 
is to be preferred. is the Hague Confer­
ence the best forum in which to seek the 
pre paration of suc h a conventio n? 

J. Existing Multilateral "Money 
Judgment" Treaties 

In addition to the Inter-Ame rican Con­
vention re fe rred to earlie r,7 the re are c ur­
rently three other mul ti la teral conven­
tions concerning the recognition and e n­
forcement of money judg ments- the 
Hague Convent ion, the Brussels Con­
vent ion a nd the Lugano Con vention. 
While a deta iled examination of each 
convent ion is beyond the scope of th is 
report, there are a n umber of generally 
pe rcei ved shortcomi ngs of each conven­
t ion w hic h should be briefly me ntioned 
for a fuller unde rstanding of some of the 
reasons and motivations behind the cur­
rent U.S. proposal.8 

A . The /-/ague Co111"e11tion. The 
first multilateral convent ion. the 197 1 



CONVENTION ON THE 

E NFORCEMENT OF J UDGMENTS 

Hague Conventio n on Jurisdic tion and 
Enforcement of J udgments in Civil and 
Commercial Matters (the " Hague Con­
vent ion") is not worthy of cons ideration. 
Only three countries have become par­
ties to that convention. whic h is gener­
ally perceived as being too complex and 
has been la rgely s uperseded by the 
Lugano Convention.9 

B. The Brussels Con Felllion. In 
1973, the EC ratified the first o f two 
trea ties governing the recognition and 
enforcement of judgments. The first 
ag reement was the 1968 Convention on 
Jurisdiction and the En forceme nt of 
Judgments in Civil and Comme rc ia l 
Malle rs, common ly referred to as the 
Brussels Co nve nti on. 10 It was firs t 
adopted by the o rig inal six EC member 
states: each new EC me mbe r state is 
required to be a party and has subse­
quently acceded to the convention. 

The Brussels Conventio n is only open 
to membe r states of the EC. It has long 
been subjec t to critic ism because of its 
discri m ination between EC and non-EC 
count ries in the area of jurisd ic tion. It is 
a ·'com·en1ion double" (or 1raitc douhle), 
meaning it provides directly for the 
g rounds of judic ial jurisdic tion which 
constitute the sole bases for recognition 
and enfo rcement of subsequent j udg­
me nts. 11 As between membe r s tates. the 
Brusse ls Convention the n goes on to 
e liminate grounds of so-called ''exorbi­
tant j urisdiction" found in the domestic 
laws of the member states, but allows 
for those states to make use of such 
bases of jurisdiction in the adjudication 
o f ac t io ns agains t nonme m be r-state 
domic iliaries and does not prohibit the 
recognition and enforcement of a judg­
ment based on such grounds. 12 A I though 
the re a pparent ly have been no c ases 
brought under one of these bases of ju­
risd iction s ince the Brussels Conven­
tion came into force, the troublesome 
potentia l, for discrimination agains t non-

EC domic iliaries re mains. and it is like ly 
someday to become a reality. 

C. The L11gano Co11Fe111ion. In 
J 988 . membe r s tates o f the EC and the 
me mber s tates of EFTA adopted the 
Lugano C onvent ion on Ju risdic tion and 
the Enforcement of Judgme nts in Civil 
and Commerc ial Matters ("Lugano Con­
vent i011 ··) _ 1., 

T he Lugano Convention exte nds the 
jurisdict ional concepts of the Brussels 
Conve ntion to EFT A mem be r states. 
Thus . while EFTA countries and mem­
be r s tates of the European Community 
agree not to recognize and enforce judg­
me nts based on grounds of exorbi tant 
jurisdiction in eac h other 's domestic 
laws, those j urisdic tiona l bases still ap­
ply to 11011-domic iliaries of the EC and 
EFT A countries. 14 

Unl ike Brussels, the Lugano Conven­
t ion is technicall y ope n to third-part y 
s ignatories provided that ( I ) the pro­
spective member be invited by a Con­
tracti ng S tate to partic ipate . and (2) a ll 
me mbe r states unanimous ly approve the 
applicant 's access ion. Even if invited , 
however, the United States would like ly 
have diffic ulty acceding to the Lugano 
Convention. Firs t, the juri sdictional 
bases prescribed the re in as pe rmiss ible. 
which are drawn from the civ il-law re­
g imes of the partic ipating countries. 
would most likely require substantial 
c hanges to U.S. law. Second. Brussels/ 
Lugano countries would probably seek 
to have certain bases o f jurisdict ion un­
der U.S. law, most notably long-arm j u­
ri sdiction, declared e xorbitant. T hi s 
would be a very high, and like ly unac­
ceptable , price of admission . 

In s ho rt. ex isting mu lti lateral treaties 
are not v iable options for the United 
States . 

2. Why a Multilateral Convention? 
A mult ilateral judgment convent ion. 

by its very de finition , represent s a s ing le 

document wi th identical te rms that would 
be in force in all states party the reto. 
S uc h a conventio n, if ratified by the 
United S tates. could fac ilitate recogni­
tion and enforcement proceedings in 
multiple j urisd ic tions and, if p roperly 
structured , could remove many of the 
perceived inequities of the present sys­
te m. 

On the o ther hand, the re arc some 
valid objections should the U.S . commit 
to the negotiati ng a m ultilateral j udg­
ment conventio n. One objection to a 
multi la te ral convent ion, asserted by 
some, is its " least common denomina­
tor" tendency. Rather than permitting 
market forces to define the relative ne­
gotiat ing power among fore ign s tates 
v is-a-vis their ac tua l or perceive d po li ti­
cal o r economic s treng th. a mult ilateral 
treaty is based upon princ iples of dis­
proportionate representation ( i.e. , one 
country one vote). The resu lt is that the 
bargaining powe r of traditionally domi­
nant inte rests may be diffused in a mul ­
tilateral-negot iation setting. 

Another objection to the multi late ral 
approac h is tha t the contracting s tates 
canno t be as selec tive in countries par­
tic ipat ing in suc h a regime as is possible 
w ith a bilateral convention. For example, 
if a country w ith a comparati vely unde­
veloped and unpredictable legal system 
decides to jo in the multilate ral regime, 
there may be no e ffect ive way to pre­
clude it from doi ng so. 1~ 

A lthough there are sho rtcomings in 
the mult ilateral-convention approach, the 
defic iencies are neglig ible when ana­
lyzed in the context o f the benefits that 
could accrue to U.S. lit igants and the ir 
legal counsel from such a conve ntion. 
With the internat iona lization o f g lobal 
comme rc ial inte rests, the re is a ve ry real 
and immediate need for a new multilat­
e ra l conve nt ion which will appeal to a 
wider aud ience than the present system. 
Thus, a multilate ral treaty could ( I ) es­
tablish a new regime for enforc ing U.S. 
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money judgments abroad. (2) reduce 
c urrent ba1Tiers fac ing U.S. judgment 
creditors. and (3) remove the problem­
atic patchwork of rules and procedures 
inherent in a bilate ral convention a p­
proach. 10 

In short. the arguments for a multilat­
eral approach are ultimate ly most con­
vincing. 

3. Why the Hague Conference? 
Would the Hag ue Confe rence provide 

a bette r negotiating forum than other 
possible organizations such as the United 

at ions International Law Commission? 
Ce rta inly the Hague Conference is not 
the m ost representative existing inte rna­
tional organization. Nor does the Hague 
Confere nce, viewed from the U.S. pe r­
spective. consistently produce success­
ful inte rnational agreements.17 

Notwithstanding such conce rns, the re 
are good reasons why the Hague Con­
fe re nce may be the best organization to 
receive the U.S . proposal. The Confer­
ence includes among its members the 
EC and EFr A member states, the reby 
allowing the U.S. 10 negot iate with them 
to e liminate the potential discrimination 
discussed above with respect to the Brus­
sels and Lugano conventions. The 
Hague Confere nce also includes many 
significant U.S. trading partne rs outs ide 
western Europe such as Canada, Mexico 
and Japan. 

The member states of the Hague Con­
fe re nce additionally include many of the 
countries with the most substantia l in ­
vestme nts in the United States at present. 
Thus, to the exte nt d isputes fo ll ow busi­
ness activity, a convention wi th the mem­
bers of the Hague Conference would 
like ly cover a substantial percentage o f 
U.S. commercial disputes with fore ign 
parties. 

Elements of the Current U.S. 
Proposal 18 

What is the American proposal, and 
how will it differ from the current Con­
ventions? 

ln late Octobe r 1992, the United States 
delegation met with the Permanent Bu­
reau of the Hague Conference and ex­
perts from selected Hague Confere nce 
member states to discuss the American 
proposal. 19 The goal of that meeting is 
lo explore the feasibility of preparing a 
new inte rnationa l judgme nt s treaty 
which would be ope n to the member 
states of the Hague Conference, includ­
ing member states of the EC and EFr A. 

In its s implest form , the American ap­
proach offers an attractive solution to 
the limited membership and the "exor­
bitant" jurisdiction provisions of Brus­
sels and Lugano. While still in its pre­
liminary form, the American proposal 
suggests tha t Th e Hague prepare a 
" mi xed" convention rathe r than follow 

It's time to come out of your shell. 
S1tll believe that old story about the Tortoise a nd the H are? Let's face it, nowadays 

slow and steady doesn't win many races. Document Compo,1ition Software allows you 
to use y our compute r to assemble legal documents Caster anti with greater accuracy. 
C ustomized by \ Vashington State Attorneys, our software expedites compilation of 
Es1ate Planning, Probate, Corporation, Family Law and Collections documents as 

well as those particular to y our spec ialized fi e ld. 

Maybe it:, time to .itick your neck out. Give ud a call today. 

For more information 
and a free demo nstration: 

(206) 623-3840 □llllRB DOCl 'M b \'.T CO\IPO!"i l T I O:'\ SOl' TW\KI· 

1417 Fourth Avenue 
S uite 350 

Seattl e, WA 98 101 

C "RTIFI E D C AP SOFT ® D E\'ELO l' ,\\ E NT CO :'iS ULT :\:'iTS 
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the com·emion douhle format of Lugano 
and Brussels. 

The Ame rican de legation will propose 
that any judgments conve ntion combine 
e lements of a traite simple with a rraire 
douhle.20 Like the co1111ention double. 
the mixed convention would deal di ­
rectly with both grounds of judic ial ju­
ri sdiction and grounds for recognition 
and enforcement of judgments. Judg­
ments rendered o r based on one of the 
enume rated (i.e .. permissible) jurisdic ­
tional grounds (the "while list' ') would 
be entitled to recognition and e nforce­
ment absent other grounds for nonrec­
ognition. Likewise, the mixed conve n­
tion would enumerate grounds of exor­
bitant jurisdiction which could not alone 
be grounds upon which litigation is based 
(the '"black lis t"). Unlike the conven­
tion do11hle, however, the white lis t 
grounds wou ld not be the exc lusive ba­
sis on which a state party could recog­
nize and e nforce a foreign judgment. 
Rathe r, as with a co11 Fe111io11 simple, a 
state party would be free to recognize 
and enforce judgme nts based on other 
jurisdictional grounds permitted unde r 
their domestic laws. 

The re is considerable de bate over the 
merits of such an approach. Some con­
tend the U.S. should take the conrention 
double approach; others argue that a con­
vention simple is the only realis tic way 
to proceed. Yet, in spite of such debate 
and without de lving into a ll the detail on 
those issues, th is much can be said about 
the chosen approach: while ambitious, it 
is closer to the approach of exis ting re­
gimes (Brussels/Lugano) than a conven­
rion simple would be, and the refore pos­
sibly more palatable to potentia l treaty 
pa rtners. It is also an approach that 
could be modified if negotiations over 
jurisdictional bases prove too difficult. 
Furthermore, a treaty embodying the 
·'mi xed" convention approach would 
like ly benefit U.S . lit igants. Having a 
white list would e nable them lo predict 
whe ther a potential judgment could be 
recognized and 10 p lan the ir cases ab 
initio with greater certainty .21 At the 
same time. the mixed-convent ion ap­
proach offers the U.S. possible means of 
avo iding le ngth y di sc uss ion s over 
whether U.S. " long-arm" statutes are 
exorbitant or not. 

When the U.S. proposal was sched­
uled for ini tia l d iscuss ion at the Hague 



Conference in late October 1992, it was 
100 early for the ABA 10 endorse the 
merits of any particular approach at thi s 
time. Neither, however, did we s uggest 
that the ABA should oppose the U.S. 
proposal. Rathe r, the merits of a mixed­
convention approach can be best debated 
as the detai Is o f such an approach 
emerge. The Sect ion of Inte rnational 
Law and Practice is committed to moni­
lOring these negotiations and reporting 
back to the Association on the progress 
of the U.S . initiative. 

Benefits of a Judgments Treaty 
to American Lawyers and 

Their Clients 
A multilate ral judgme nts treaty, 

whethe r grounded in the mixed-conven­
tion form di scussed herein or taking the 
form of a convention simple, could be of 
tremendous benefi t to U.S. lawyers and 
the ir clients. Some of those benefits 
could include: 

( I) fac ilitating the subsequent en­
forcemen t of "outbound" jud g ments 
rendered in American courts against 
judgment debtors with assets located 
abroad; 

(2) enhanc ing the ability of U.S. liti­
gants to plan and execute strategy in 
transnational litigation, thereby reduc­
ing the uncertainty and cost, with par­
ticular benefit to small businesses and 
indi viduals; 

(3) lessening the perceived unfairness 
imposed by the curre nt EC-Brussels 
Convention system, which permits ex­
orbitant bases of jurisdiction to be in­
voked against U.S. parties both in the 
adjudication and enforcement stages; 

(4) establishing a more- level playing 
field in the internatio na l j udgments 
arena; and 

(5) avoid ing the duplication of e ffort 
inhe rent in a series of bilate ral treaty 
negotiations. 

Conclusion 
The time has arrived to commence 

negotiations and to formulate proposals 
for a multilate ral convention addressing 
the recognition and en forcement of court 
judgments. The American proposa l is a 
creative initiative designed to reduce the 
difficu lt ies inherent in the present inter­
national system, while a1 the same time 
creating a uniform and predicable set of 

transnationa l litigation rules. 

Endnores 
1 The Uni ted States part icipated in the 

negotiat ion o f a treaty known as the In­
te r-American Convention on Jurisdic­
tion in the Jnte rnational Sphere for the 
Extrate rritorial Validity of Foreign Judg­
ments, OAS Treaty Ser. No. A/39 ("In­
ter-American Convention o n Foreign 

Judgments' ') fina lized in 1984 but ne i­
ther signed nor ratified that treaty. 

2 Un ited Nations Convention on the 
Recognition and Enforcement of For­
e ign Arbit ral Awards, done at New York, 
J une 10, 1958, came into force for the 
U.S. on June 7, 1959, 2 L U.S .T. 2517, 
T.1.A.S. 6997, 330 U.N.T.S. 38. 

3 See e.g., Hilton,,. C11yor, 159 U.S. 
113 ( 1895). 

4 The primary sources of state law gov­
erning the recognition and enforcement 
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of foreign judgments in U.S. courts a re 
the Uniform Fore ign Money-Judgments 
Recogni tion Act ("UFMJRA") and the 
Uniform Enforcement of Foreign Judg­
ments Act (" UEFJA"). Twe nty-two 
states have enac ted UFMJRA, and 42 
states have enacted UEFJA . S tates 
adopting ne ither uniform law apply com­
mon-law rules to the recognition and 
e nforcement o f foreig n judgments. See, 
Restatement (Third) Fore ign Relations 
Law §§ 4 8 1 et seq. and Restatement 
(Second) Conflicts of Law § 92. 

5 In the absence of a multilateral treaty 
governing the recogni tion and enforce­
ment of money judgments, a current 
ho lder o f a U.S. money judgme nt is con­
fronted with ascertain ing the domestic­
law requirements of each target juris­
dictio n to insure that the U.S. judgment 
can, in fact, be e nforced in tha t particu­
lar country. Those requirements are typi­
cally difficult to ascertain without the 
advice of local counsel, and differ from 
jurisdiction to jurisdiction. 

6 The United States, together with ap­
proximate ly 37 other countries, is a 
member of the Hague Conference o n 

International Law. Edwin D. William­
son, Esq. of the U.S. Departme nt of State 
outlined the proposal presented in this 
Report in a letter dated May 5, 1992 to 
George Droz, Esq .. Secre tary Gene ral to 
the Hague . See, L.c. No. 15 dated May 
6, 1992 and L.c. No 14, dated April 29, 
1992. 

7 See footnote I infra. 
8 See M inor, "The Lugano C onven­

tion: Some Problems o f Inte rpretation," 
27 Common Markel Law Review 507-
519 ( 1990). 

9 See 35 N. l.L.R. 196, 2 14 (1988). 
The only contracti ng states to the 197 1 
Hague Convention are the Nethe rlands, 
Portugal and Cyprus. 

10 A consolidated and updated ve rsion 
of the Brussels Convent ion, inc luding a 
1971 Protocol (fo llowing the accession 
of Spain and Portugal), is published at 
291.L.M. 14 13 ( 1990). 

11 This is in contrast to a convenlion 
s imple (or Jraite simple), which deals 
with jurisd ictional principles only indi­
rectly by specifying the bases that qualify 
a judgment for recognition in the other 
contracting s tates. 
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12 Brussels Convention, Article 4 ... Ex­
orbitant jurisdiction" is a term of conve­
nience generally used to describe "un­
reasonable'' bases of jurisdiction not rec­
ogni zed as adhe ring to due process no­
tio ns of fair play as described in the fifth 
and fourteenth amendments to the U.S. 
Constitution. 

13 See 28 1.L.M. 620 ( 1989). On ly 
Switzerland has rat ified the Lugano Con­
vent ion. 

14 Lugano Convention, Art ic les 3, 4 . 
15 With respect to the partic ipation of 

"undesirable" countries in a multilateral 
convent ion to which the U.S. may be­
come a contracting state. the problem is 
probably more apparent than real. As 
discussed earlie r, a number of U.S. states 
a lready have laws which pe rmit judg­
ment ho lders from such countries to seek 
recognition and enforcement of the ir 
j udg me nts in U.S . courts. T he kinds of 
de fe nses which e nable U.S. courts cur­
rently to decline to recognize and en­
force such judgments-fraud, improper 
procedure or a d iscriminatory tri bunal­
wi ll almost certainly be available under 
a convention. Thus, it seems unlikely 
that the U.S. will be worse off in this 
regard with a conventio n than without. 

16 If the Un ited States were to now 
pursue bilate ral treaty negotiations with 
selected trading partners, those efforts 
would most like ly requ ire a negotiation 
and ratification timetable which could 
last decades. Furthe rn1ore, there is no 
guarantee that bilatera l negot iations 
wou ld be any more successful than mul­
tilatera l ones. The only example of a 
recent U.S. attempt to negotiate a purely 
bi lateral " money judgme nts" convention 
was in the I 970s with the United King­
dom. One would expect, g iven the com­
mon legal system of the two countries, 
that agreeme nt on a treaty regime would 
be attainable. Yet after years of plan­
ning and e ffort , those negotiations pro­
duced no agreement. See Hay & Walke r, 
The Proposed Recog11i1ion of Judgments 
Convemion Between the U11i1ed States 
and 1'1e United Kingdom, 11 Tex. Int ' ! 
L.J. 421 ( 1976), and 18 Ya. J. Int'! L. 
753 ( 1978). 

17 The U.S . is a party to the fo llowing 
conventions prepared and adopted by 
the Hague Confe re nce: the 196 1 Con­
vention on Abolishing the Requ irement 
of Legalization for Foreign Publ ic Docu­
ments; the 1965 Convention on the Ser-



vice Abroad of Judic ial and Extra judicial 
Documents in C ivil or Commercial Mat­
ters; the 1970 Convention on the Taking 
of Evidence Abroad; and the 1980 Con­
vention on the Civil Aspects of Interna­
tional Child Abduction. Of these four 
convent ions, the last two have been the 
least controvers ial. The first two have 
been the subject of extensive I itigat ion 
in the U.S., ofte n spurred by U.S. liti ­
gants searching for ways to avoid using 
the procedures they prescribe. 

1~ The brief summary of the c urre nt 
U.S . proposal described herein is an out­
growth of a n artic le prepared by Profes­
sor A rthur von Mclire n o f Harvard U ni ­
vers it y. He is the author of the c urre nt 
U.S. proposa l distributed and discussed 
at a S tate Department Study Group meet­
ing conducted in Washington, D.C. on 
September 2. 1992 w hic h was attended 
by the author of this report. He is a lso a 
member of the U.S. de legat ion to the 
Hague Con fe re nce. 

19The s tudy group scheduled to attend 
the October 1992 mee ting consisted of 
experts from A rgentina / Venezuela, 
C hina. Egypt. France. Finland, Hungary, 
the Un ited Kingdom and the United 
States. 

20 Traditionally. conventions govern­
ing the recogni tion and e nforceme nt of 
judgments have been classified in two 
categories: a co11 i-e11tio11 simple (traite 
simple), and a co11re111io11 douhle (traite 
do11hle). A co1/\'ention simple addresses 
only issues of recogn iz ing and enforc­
ing a judgment . while a conl'e/l{ion 
double regulates both the assumption of 
jurisd iction to prescribe and the recog­
nition and e nforcement of the resulting 
judgme nt. 

21 Obviously, the degree of benefit 
which wou ld accrue depe nds o n the 
scope of the white li st, and conve rsely. 
that of the black lis t. It would be hoped 
that the white list could be suffic ie ntly 
broad to provide a basis for securing 
juri sd ic tion in a substanti al number of 
cases, and that the blac k li st would not 
include j urisdictional bases which arc 
important to a substantial number of U.S. 
li tigants. The residual bases, the so 
called ·'grey area '' (whic h would no t ac­
lllally be a list but a res idua l category) 
would presumably encompass bases of 
jurisdiction whic h arc important to indi­
vidual countries. but likely to be contro­
vers ial inte rnationally. 

Seattle a1torne_v Gregory S. Paley is 
chair of the ABA Section of /111erna-

lional Law and Practice Suhco111111i11ee 
on the International Recog11itio11 and En­
forcement of.!11dg111e111s. 
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D EPRESSION, ANGER AND THE H EART 

The December 1992 issue of the Harrard 
Hean Le/ler described studies in which so­
cial isolation and psychological stress were 
linked to an increased risk of heart disease. 
Recent research suggests that depression and 
anger may also have a negative effect on the 
heart. At an American Heart Association 
meeting in March 1992, investigators from 
the Californ ia Department of Health Ser­
vices described a large study of the impact 
of depression on the development of athero­
sclerosis. The researchers performed per­
sonality tests on I, I 00 men between the 
ages of 42 and 60 years and, us ing ultra­
sound techniques, assessed the severity of 
atherosclerosis in the major vessels in the 
neck (the carotid arteries), which carry blood 
to the head. Results indicate that the impact 
of risk factors for the development of ath­
erosclerosis may be more potent in depressed 
people. 

For example. the effect of smoking on the 
amount of atherosclerosis was 3.4 times 
greater in depressed individuals than in those 
without depression. Low density lipopro­
tein cholesterol-sometimes called ·'bad" 
cholesterol because it is strongly associated 
with the development of coronary disease­
was nearly twice as powerful a risk factor in 
depressed patients. 

Decreased Pumping Ability 
A second study from California recently 

described sudden worsening of the heart's 
function when people with heart disease be­
come angry. Researchers from Stanford Uni­
versity and the University of Cali fornia. San 
Francisco, tested the heart's pumping abil­
ity under a va riety of conditions in 18 people 
with know coronary disease and nine healthy 
people. They measured the percentage of 
blood squeezed out of the left ventricle with 
each contraction (the ejection Ji·action) dur­
ing physical exert ion and three types of psy­
chological st ress: 

• Mental arithmetic The participants were 
told to perform "serial 7s. " in which they 
repeatedly subtract 7 from 3,505 (3,505 ... 
3,498 ... 3,491 .. 3,484 ... ) for 6 minutes. They 
were tape-recorded and told that they would 
be rated on the basis of speed and accuracy. 

• Speech They were asked to imagine 
they were in a department store, where they 
had been accused of stealing the belts they 
were wearing. They had three minutes to 
prepare and then gave a three-minute speech 
in their own defense. 

• Anger recall They were asked to recall 
an incident during the last six months that 
still made them frustrated, angry, or upset. 
They tried to recreate the incident as fully as 
possible, including such details as what they 
said and did and what they were feel ing. 

The average initial ejection fractions were 
53 percent in the people with coronary dis­
ease and 66 percent in the control subjects. 
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Physical exercise caused the ejection frac­
tions to rise in both groups: hea lthy partici­
pants had a 12 percent increase. and the 
pat ients with coronary disease had a more 
modest 2 percent rise. 

In contrast. anger caused a 5 percent drop 
in ejection fraction in the people with coro­
nary disease and did not lead to any change 
for the others. Anger recall was also associ­
ated with a 23 mm I-lg rise in the systolic 
blood pressure and 11 mm Hg increase in 
diastolic blood pressure in those with coro­
nary disease. either the speech nor the arith­
metic exercise caused changes in cardiac 
function. 

Unresolved Grievances 
The patients told the investigators that 

they were only about half as angry during 
the study as they had been during the actual 
episodes they were recalling. Most of the 
incidents concerned unresolved grievances 
or perceived injustices. For example, one 
patient described how someone had backed 
into his car several years before, leading to a 
tortuous series of interactions with insur­
ance companies and auto body shops and, 
ul timately, an $800 bill. 

This study does not show that anger causes 
heart disease, but it does suggest that for 
someone with atherosclerosis, anger may be 
enough to cause angina or more severe com­
plications. Some investigators have also 
speculated that episodes of rage might cause 
surges in blood pressure that damage arter­
ies and lead to the formation of atheroscle­
rotic plaques. 

The lesson from these studies is not that 
depression or anger should be suppressed. 
Instead, people should recognize these emo­
tions and the stress that they cause. Memo­
ries that cause anger should not be allowed 
to lie untouched. These issues should be 
aired and if possible resolved, so that over 
time the powerful emotions provoked by 
these memories can subside.· 

• Article reproduced with permission from 
Harvard Heart Letter, Volume 3 Number 6 
February 1993. 
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HEDONIC DAMAGES ... 

How FAR CAN EcoNOMics Go? 
by Robert W. Mo~ 

m n a Marc h 1993 article in this 
jou rnal , Wolfgang Franz de­
scribed a proposed method for 
calculat ing the '"percent of en­

joyme nt of life that has been lost as a 
result of injury.·· 

My reaction on reading his article was 
compa rable to the young boy's firs t ex­
perience a t a new summer camp. " lt ' s 
horr ible." he wrote home to his mother. 
'The food is terrible and there·s no sec­
onds.'' 

The theory of "hedonic damages" es­
poused by Franz evokes a similar com­
bination of disappointme nt and g luttony 
among many economists. It would be 
wonde rful (for us economists, at least) 
if we had the tools to value life itse lf. 
However, most economists who have 
examined the hedonic-damage theory 
conc lude that it is currentl y neither a 
very useful nor re liable tool for eco­
nomic analysis in the courtroom. Eco­
nomics a t thi s time si mply cannot value 
Ii fe to the same degree it can measure 
wages, medi cal ex pe nses o r interest 
rates. 

Economists have long wrestled w ith 
the question o f the value of life. Early 
theories that happiness could be defi ned 
and q uantified in units called ·•utiJs" 
founde red o n econom ists' inability to 
identify o r measure this e lus ive ite m. 
Some 200 years ago, economics aban­
doned the search for absolute va luat ions 
of happiness in exchange for re lat ive 
rankings. lt was certainly poss ible to 
de tem1ine that one choice was pre fe rred 
over another. even if the abso lute happi ­
ness to be derived from either remained 
undete rmined. 

Still, the desire to quantify the value 
of li fe d id not die. In the 1930s, the 
preparation o f cost-bene fit studies to 
analyze the value of proposed govern­
ment projects became common prac tice. 
T he ite ms cons ide red in such analyses 
came to include both financ ial and hu­
man fac tors. 

For example, the be ne fits of a dam 
would include the value of the e lectric 
power to be gene rated , the injuries pre­
vented by no t mining and burning coal 
to gene rate the same amount o f power, 
the additional crops to be grown on the 
acres to be irrigated , the lives to be saved 
and the property damage to be avoided 
by reducing flooding. 

The costs of dam construction and o p­
e ration would likewise include financ ia l 
and human elements : the cost of materi­
a ls, the loss of arable land in the ri ver 
valley. the injuries and lives lost in con­
s truction of the clam. 

Following the early work by the U.S. 
Army Corps of Engineers on dam con­
struction. cost-bene fit studies became 
s tandard procedure in evaluating trans­
port a ti o n alternat ives, publ ic-health 
plans a nd othe r social polic ies. O ver the 
years, we have opened both s ides of the 
equat ion to include additional factors: 
a ir pollution avoided vs. h isto ric s ites 
buried: transportation rou tes improved 
vs. sa lmon runs destroyed. As society 
ide ntifies more to va lue. so it seeks to 
quant ify those values. 

Valuing human life for cost-benefi t 
s tudies o r for the litigation of personal­
injury c laims requi res the use of a gen­
erally accepted me thodo logy w ith ap­
propria te data. The wi ll ingness-to-pay 
m ethodo log ies c ited by Franz have been 
used in cost-benefit ana lysis, but not 
without serio us c ri t ic ism as 10 the ir ac­
curacy and applicability. Be fore appl y­
ing the methodology to litigation, these 
object ions sho uld be thoroughly re­
v iewed. 

For example, studies of pay rate dif­
ferentials among occupations attempt to 
isolate the " ri sk premium" a ttached to 
jobs for whic h the re is an inc reased risk 
o f death. However, such jobs are o fte n 
dirtier. no isier. more physically stre nu­
o us, a nd more prone to injury than the 
average. It is difficult to segregate the 
ri sk of death from the other negat ive 
factors in these jobs. 

Many dangerous jobs a re a lso hig hly 

concentrated geographically; t raditio n­
al ly hig h- risk jobs in extractive occu pa­
tions, such as logging and mining. are 
often located in rural areas with few 
other job opport unities. Workers in these 
areas have a limited market from w hich 
to demand a " ri sk prem ium' ' fo r the tra­
dit ion al employment of their fathers and 
g randfathers. 

Surveys of w illingness-to-pay to avoid 
o r reduce risk can be flawed in different 
ways. Often. the necessary information 
is lacking to suppo rt an informed dec i­
s ion. Some studies have shown that per­
sons tend to overestimate the ri sk of 
low-probability events (death from earth­
quake), whi le underestimating the risk 
of high-probability events ( lung cancer 
among smokers). 

Surveyed wi lling ness- to-pay a lso of­
ten fails a basic aggregation tes t. If I 
ass ume there is a very small probabili ty 
of a s peci fic bad event occ urring to me. 
l wi ll be w illing to pay very little to 
red uce this probabi lity even further. 
However, if the probabili ty becomes 
g reat, my wi llingness to pay may grow 
ex ponentially. 

Absent government mandates. fo r ex­
ample, I m ay not be w ill ing to pay m o re 
than $ I 00 for air bags in my new car. 
But s ix months later, as my car begin s to 
s kid on a ra in-slicked road, the amount I 
would be willing to pay would be much 
h ig her. Even this amount w ill serio us ly 
unde rrepresent my ex post w illingness 
to have purc hased the air bag once I 
have suffered mult iple injuries in the 
resu lting crash. 

A nd what would my ex post w illing­
ness-to-pay have been if I had died in 
the crash? A good g uess would be m y 
net worth plus a ll I could bo rrow. Hi gh­
income and high-net-worth indiv iduals 
wo uld presumably be able to conceptu­
alize a h ig her reali s tic ( to them) va lue at 
th is point than would pe rsons of mo re 
m odest means . 

Is the quality o f life o r the value of 
life then a function o f personal income 
or wealth? Is the proper m easure of wi 11-
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ingness-10-pay the amounl thal my fam­
ily would have paid 10 prevent my death? 
Or is it the amount indepe ndent obse rv­
ers wou ld pay to prevent a similar oc­
curre nce from happening to them? 

Attempts to elate to develop hedonic ­
clamage theory have foc used on the loss 
of posi ti ve values. s uch as the a bility to 
enjoy life. or even the loss of life itself. 
But of even greater practical importance 

for many injured persons are the nega­
tive costs imposed by their inj uries. By 
igno ring these costs, hedonic-clamage 
theory seriously undervalues the quali­
tati ve loss of persons with life long dis­
abi l ities. 

H ow can we va lue the loss of family 
relationships brought on by behavioral 
changes following a head injury? How 
can we value the embarrassment of in-
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con I inence brought on by spinal-cord 
injury") How can we o bjectively va lue 
the cost of on-going pain? 

A rc there any outer financial bounds 
to these costs? Do we get used to pain 
over time. or is the prospect of pa in 
tomorrow, and the days after, an addi­
tional damage for today? 

A Modest Proposal .. . 
As an alternative to waiting for the 

evolution o f hedonic-damage theory and 
pract ice, a reasonable body o f data does 
exis t concerning soc iety's valuation of 
the effect o f injuries on a person·s abil­
ity to enjoy li fe or need to e ndure pain . 
These data are generated every time a 
jury awards an injured person a sum of 
money for .. pain and suffering, .... loss of 
abili ty to e njoy life" or other qual ity -of­
t i fe issues. 

In the aggregate, the delibe rations 
leading up to a j ury award for quality­
of-l ife losses probably represent the larg­
est reasoned consensus in our society of 
the socially acceptable va lue of life and 
happiness. and of pain. 

Prior jury verdicts, prope rly inte r­
pre ted and adjusted fo r severi ty of in­
jury , age of the injured party, and per­
ha ps regional di llerenccs, could become 
a val uab le guide to a jury attempting to 
quan ti fy its compassion for the injuries 
of the plaintiff. The legal system, for 
reasons that have long baffled me, has 
resisted the use of these most pertinent , 
inte rn ally de rived data. 

Hedonic-damage theory a nd practice 
may someday evolve to provide tools 
accepted by both economists and the 
law. The 1heory exc ites our appetite for 
the quantification of social costs and 
bene fits that to date cont inue to resist 
rigorous va luation. Juries can certainly 
bene fit from guidance from economists 
and o thers concerni ng the soc ial calcu-
1 us they arc mandated to perform. Wh ile 
waiti ng for a grand theory to develop. 
we should at least conside r making use 
of pertinent data that are close at hand. 

Robert W. Moss is a consulting eco110-
111is1 and founder of the firm Moss 
Oesling & Associates in Seat/le. He has 
1es1i/1ed in numerous personal injurr 
cases. 



Average Coupon Equivalent Yields from the 
Auction of 26-week Treasury Bills: 1987 to Date 

T hese are the ave rage coupon equivalent yields from the a uction of 26-week treasury bi I ls from January 1987 to date. The 
highest rate o f interest pe rmissi ble under RCW I 9 .52.020( I) is computed by the add it ion o f four percentage points o r is 12 % per 
annum . wh ic hever is higher. 

The yields shown on the chart are those applied to the month shown. computed on the coupon equivalent rrom the first marke t 
auction average in the month preced ing. as specified in the statute. 

These limi ts apply to loans which arc made during the des ignated month. Note: Any loan made pursuant to a commitment to 
lend at an inte res t rate permitted when the commitme nt is made is lawful. 

The average coupon equi valent y ie ld from the first May I 993 a uc tion of 26-week treasury bill s a ppl icable to the computation or 
the maximum a llowable inte rest rate for June 1993 is 3.07% . According to the state treasurer's office, the maximum allowab le 
interest rate for June 1993 is 12% . Note that whe n the equi valent bond yield is below 8%, the max imum rate allowable remains a t 
12% . 

January 1987 5 .69% 12.00% July 1989 8.44% 12.44% January 1992 4.56% 12.00% 

February 1987 5.79% 12.00% August 1989 8.05% 12.05% February 1992 4.00% 12.00% 

March 1987 5.83% 12.00% September 1989 8. 12% 12.1 2% March 1992 4.08% 12.00% 

April 1987 5.76% 12.00% October 1989 8 .3 ] % 12.3 1% April 1992 4.28% 12.00% 

May 1987 6.07% 12.00% November 1989 8.36% 12.36% May 1992 4.16% 12.00% 

June 1987 6.46% 12.00% December 1989 7.89% 12.00% June 1992 3.91% 12.00% 

July 1987 6.40% 12.00% July 1992 3.84% 12.00% 

August 1987 5.95% 12.00% January 1990 7.69% 12.00% August 1992 3.42% 12.00% 

September 1987 6.45% 12.00% February 1990 7.93% 12.00% September 1992 3.40% 12.00% 

October 1987 6.66% 12.00% March 1990 8. 15% 12. 15% October 1992 3.04% 12.00% 

November 1987 7.33% 12.00% Apri l 1990 8.22% 12.22% November 1992 2.86% 12.00% 

December 1987 6.55% 12.00% May 1990 8.24% 12.24% December 1992 3.37% 12.00% 

June 1990 8.28% 12.28% 
January 1988 6.42% 12 .00% July 1990 8 .03% 12 .03% January 1993 3.57% 12.00% 

February 1988 6.67% 12.00% August 1990 8.01 % 12.01 % Fe bruary 1993 3.38% 12.00% 

March 1988 6.41% 12.00% September 1990 7.56% 12.00% March 1993 3. 19% 12.00% 

April 1988 6. 20% 12.00% October 1990 7.75% 12.00% April 1993 3. 14% 12.00% 
May 1988 6.21 % 12.00% November 1990 7.59% 12 .00% May 1993 3. 13% 12.00% 

June 1988 6.41 % 12.00% December 1990 7.4 1% 12.00% June 1993 3.07% 12.00% 
Jul y 1988 7 .05% 12 .00% 
August 1988 7.04% 12.00% January 199 1 7.3 1% 12 .00% 
September 1988 7.52% 12.00% February 199 1 6.82% 12.99% 
October 1988 7.79% 12.00% March 199 1 6.9 1% 12.00% 
November 1988 7.86% 12.00% Apri l 199 1 6.36% 12.00% 
December 1988 8. 13% 12.83% May 199 1 606% 12.00% 

June 1991 5.87% 12 .00% 
January 1989 8.73% 12.73% July 199 1 5.98% 12.00% 
February 1989 8.86% 12.86% August 199 1 5.98% 12 .00% 
March 1989 9 .04% 13.04% September 199 1 5.85% 12.00% 
April 1989 9. 18% 13. 18% October 199 1 5.63% 12.00% 
May 1989 9.38% 13.38% November 199 1 5.30% 12.00% 
June 1989 9. 16% 13.96% December 199 1 5.00% 12.00% 
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FOR GAWDS SAKES 
PAY ATTENTION 

No one will change me 
unless you do. 

AND HERE'S HOW! 
RESOLUTION 

Effective October 1, 1994, the Washington State Bar Association shall use the revenue it 
derives from mandatory dues assessments for no purpose other than administering and 
carrying out functions necessary to regulate the practice of law in Washington State, to-wit, 
admissions (including administering the bar examination), licensing, discipline, monitor­
ing compliance with continuing legal education and trust account regulations, and admin­
istering the lawyers' assistance program. 

The Washington State Bar Association reflects a conflict of interests, none of which is 
be ing served well . The state bar has taken on the responsibilities of a regulatory agency, a 
trade union, a professional society, and defender of the courts as if there were no signifi­
cant differences among these various legitimate interests, and as if it need not answer for 
its performance in any one respect because its general intentions are good. 

The resolution would limit the use of mandatory fees to regulatory purposes. The 
objective is to meet the bar's public responsibilities from governmentally mandated fees, 
while encouraging the development of an independent bar, privately financed, which 
would represent the state's lawyers vigorously and without apologies. 

WE CAN PASS THIS AT OUR SEPTEMBER BUSINESS MEETING -
FIRST WE MUST SHOW UP! 

SHOW UP 
& VOTE!'! 

We can do what will otherwise never be done. 
Please mail this ad to an Out of County Lawyer who might support us. Let our people know. 

"Sponsored by Alua Long Ind iv id ually, not paid f or or endo rsed by SKCBA or WSBA obuiously. • 
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NEWS FROM HOME 

Fillmore Buckner, M.D. has been 
e lected to a three-year term on the Board 
o f Governors of the American College 
o f Legal Medicine. Buckner is a 1952 
graduate of the University of Washing­
ton School of Medicine and a 1984 gradu­
ate of the University of Puget Sound 
School of Law. Retired from the practice 
of medicine, he works full -time as a 
med icolegal consultant. 

Williams. Kastner & Gibbs . the Se­
att le-based regiona l law firm , has an­
nounced several changes and additions 
to its roster. Ronald J. Knox, Mark M. 
Myers, Stephen G. Leatham, and Mark 
F. Stoker have been named partners in 
the firm. Knox and Myers are in the 
Seattle office: Leatham and Stoker are 
located in Vancouver. In addition. Lisa 
T. Oratz has joined the firm as an asso­
c iate in intellectual property law. Oratz 
is in the firm 's Be llevue office. 

Michael K. Vaska and Steven H. 
Winterbauer have been named partners 
o f Foster Pepper & Shefelman. Both prac­
tice in the fi rm 's Seattle office. 

Robert N. Tullock, formerly a part­
ne r with Ellis, Li & Mc Kinstry , has be­
come vice president and general counsel 
to Business Compute r Training Institute. 
The company operates career training 
schools in eight c ities in Oregon and 
Washington and is headquartered in G ig 
Harbor. 

James N. Westwood of Po rtland. head 
o f the appe llate department of Mille r, 
Nash. Wiener. Hager & Carlsen. has been 
e lected to membership in the American 
Academy of Appel late Lawyers, one of 
14 American lawyers invited to mem­
bershi p th is year. T he Academy is open 
to Martindale-Hubbel l-rated "av" law­
yers with at least 15 years' practice ex­
pe rience. Francis L. Van Dusen, Jr. 
has become a partne r in the firm 's Se­
att le office. 

Graham & Dunn , Seattle, has an­
nounced that Mark A. Finkelstein , 
James C. Fowler and Michael V. Riggio 
have become members of the firm. 

Diane Kownacki has joined the Se­
attle office of Ater Wynne Hewitt Dodson 
& Skerri tt as an associate. She was for­
merly with Heller Ehrman 's Anchorage 
o ffice. 

Pe rkins Coie has announced a number 

of new partners . Thomas E. McLain. 
formerly with Alfred Checchi Associ­
ates. is a Los Angeles-based partner. 
Michael E. McGowen has j oined the 
fi rm as a partner in Hong Kong. Michael 
E. Kreger (Anchorage), Craig E. Shank 
(Bellevue), Brentley M. Bullock (Port­
land). Donald C. Baur (Washington. 
D.C.) and Bruce M. Brooks. Gregory 
Gorder, David R. Walton, and Col­
leen S. Yamaguchi (Seatt le) are a lso 
new partners. Deborah J. Phillips (Se-

® 
attle) and Edward G. Johnson (Spo­
kane) have become of counsel to the 
fi rm. 

Christine M. Weaver is an associate 
with Chase, Haskel l, Hayes & Kalamon 
in Spokane. 

Short C ressman & Burgess in Seattle 
has named David E. Breskin . Susan 
Thorbrogger, Margaret Easton and 
Lisa Wolfard as partne rs, effective Janu­
ary I. 1993. 

Lane Powell S pears Lube rsky has 

The Proof is in Our Performance. 

Examine 
the 

Evidence. 

PSRS PATRICE STARKOVICH 
Reporting Services 
P.O. Box 22884 - Seattle, WA 98122 

(206) 323-0919 

OR NO CHARGE. .. 
CALL 
1•800•0NE•CALL 

(663-2255) 
FAX 1•800•663-3299 

Fax 328--0632 

INfERNN"IONN. 
GENEALOGICAL 
SEi4RCH..c 
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named a number of new associates in 
the Seattle office. They are Stephania 
Camp, John B. C haffee, Jr. , Arthur 
R. Chapman, John R. Dawson , J.C. 
Ditzler, Katie Smith-Matison, Jodie 
A. McDougall , Jennifer Milestone, 
James D. Mitchell , C harles W. Riley, 
Jr., Shannon Sedlacek and N. Claire 
Stack. 

Marcia J.M. Cavens has been ap­
pointed vice president for human re­
sources at Esterline Technologies, lo­
cated in Bellevue. She is a former part­
ner at Bogle & Gates, and succeeds N. 
Huntley Holland, who resigned her po-

sit ion to pursue personal interests. 
In Seattle, Karr Tuttle Campbell has 

elected Diana K. Carey a shareholder. 
She has been wi th the firm since 1986 
and practices in business and real estate 
law. 

Rich Wallis has been named manag­
ing partner at Bogle & Gates, effective 
April I, 1993. 

At Preston Thorgrimson Sh idler Gates 
& Ellis, G. Scott Greenburg has been 
named chair of the Business Department, 
and Scott R. Vokey is the new chair of 
the Environmental/Land Use Depart­
ment. 

It•s a Dollar '1 $ense decision 

WASHINGTON STATE 
BAR ASSOCIATION 

CREDIT 
UNION 

~ Deposits are guaranteed by 
• the Washington Credit 

Union Share G uaranty 
Assoc.ia tion an d arc not 
federally insu red. 

Make the right decision about credit 
cards with our new low interest rate 
Mastercard®. 

• low 14.4% APR 
• no annual fee 
• up to $15,000 credit line 

For more details and an application 
call us today. 

In Seattle 623-5023 
Toll Free (800) 247-4773 

SEATTLE'S PREMIER ALL-SUITE HOTEL 
IN THE HEART OF THE CITY. 

Complimentary continental breakfast ■ 

Spacious, elegant guest suites ■ 

Fully equipped fitness center ■ 

Special reduced rates for extended stays ■ 

Complimentary in-coming faxes ■ 

Complimentary downtown transportation ■ 

500 miles per stay on Alaska Airline Mileage Plan ■ 

$9900 

Special Bar Race 

Pf Pase ask for har rm<' wl,e,, makt11~ resnvatums. 

• WestCoast • 
Plaza Park Suites 

IO I I Pike S/Teet Seattle. WA 98 IO I 
(206) 682-8282 (206) 682-5315Ja.r 

Ask about our Plaza Gold Club for special membership benefits & discounts. 
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Tom Fitzpatrick, managing partner 
of Stafford Frey Cooper & Stewart in 
Seattle. has been elected Washington 
State Delegate to the American Bar As­
sociation. The position is the highest for 
the state in the ABA. He was e lected in 
a recent statewide ballot of ABA mem­
bers. Fitzpat rick is a long- time ABA ac­
tivist for former president of the WSBA 
Young Lawyers Division. 

lnslee, Best. Doezie & Ryde r in 
Be llevue has added several lawyers to 
the letterhead. David J. Lawyer. Dou­
glas L. Phillips and Andrew L. Symons 
are the new arrivals. 

J. Alan Je nsen and Charles P. 
Starkey , partners in Weiss, Jensen, Ellis 
& Boneri, traveled to South Korea in 
March. They were invited by the Korea 
Foreign Trade Associat ion, which plays 
a leading role in shaping Korean for­
eign-trade decis ions, and the Korea Her­
a/d-Naeway Economic Daily, to present 
a seminar on trade issues involving the 
Pacifi c Coast region of the U.S. and 
Canada, and Korea. 

CLARK COUNTY REPORT 
by JOHN F. NICHOLS 

RUMOR CONTROL 
I. SUPPLEMENTS: The CCBA is 

proud to announce a new service for 
those subscribers to th is report ing ser­
vice, " Bar News Pocket Parts ." For a 
nominal service fee. you will be able to 
update your monthl y reports with a 
monthly pocket part. This temporary 
issue will convenie111ly fit right behind 
wherever you put the last offic ial edi­
tion. As a complimentary example of 
th is service. we provide the fo llowing 
supplement to last month 's report on 
attorneys/relatives. 

2. HOMONYMS: Those attorneys 
who have come out of the closet and 
have come to grips with their names: 
James Gregg, Robert Gregg and Don 
Greig. Not related but sound alike, es­
peciall y when arguing for recons idera­
tion . 

3. LEISURE TIME: Some CCBAers 
have found the solution to combining 
business with pleasure for fun and profit. 
The answer: endorsements. Now we are 
not ta lking Nikes here or even bowling 
shoes. but rather an interesting array of 
varian t activities. 

Don Russo/Diane Woolard: Said at­
torneys were found blatantly endorsing 
the Ox ford Athletic Cl ub, a local health 



activit ies establ ishme nt. Thi s unl ikely 
d uo was sclecled as ·'me mbers of the 
month.·· What are the odds of that? 
Highlights of the bios: 

D011: In to musicals: pl aying the 
.. cordovox ., (?) and 6 A .M. ae robics. 
Look out Richard Simmons' 

Diane: Broken: arm. leg. knees and 
numerous c ity ordinances. Torn: calf 
and hamstring. Car accidc nis: three (all 
settled at pre-trial) . Reti red from soccer 
and morning dockets now taking up 
in line roller skating. 

Ben Shafton/Bob Yoseph: Ta lk about 
unlikely couples' These two appeared 
in local newspapers endorsing sim ilar 
service at widely d iffe re nt establish­
ments. 

Ben: Promotes in his ad a physica l 
therapeutic masseuse. Bcn· s s logan " l 
went in feeling bad and came out fee l­
ing good: ' I guess that" s okay Ben, as 
long as they don ·1 rub you the wrong 
way. 

Bob: Pre fers the more di rect approach 
in his therapy . Bob endorses that fine 
o ld establishment , "The cw Sleeze:· 
As reported in the Willamette Week. 
while Bob was attending a bachelor party 
at said club, he realized he had a duty 
that serviced the legal needs of the pa­
trons and employees. Thus he has pub­
lished an ad in that journalist ic icon. the 
OreROII T & A Times, featur ing his s lo­
gan " Have Law Degree, Will Trave l." 
It is unknown whether it features his 
900 number o r the nature of his vocabu­
lary . 

4. POLICE BLOTTER 
Missing in action from the parking lot 

was J udge Edwin Poyfair 's non-Ame ri­
can, non-European automobile (a lleg­
edly some type of Honda). Said vehicle 
was s ubsequently foun d following a 
high-speed chase in Roseburg, Oregon . 
the victim of some joyriding juveni les. 
While the damage was extensive. the 
judge was very phi losophical in his re ­
action: "The re is no such thing as a bad 
boy. We need more j obs and educat ion , 
un less these little deviants get extradited 
to my court ; the n I ' ll show the m what 
jus tice is in my hood ." Thank you, Fa­
the r Flannagan. 

EAST KING COUNTY REPORT 
by MARIANNE MOSCHETTO 

Well. the image of the East King 
County bar is certainly changing. Some­
one ope ned the g love boxes o f the 

Volvos and BMWs, loosened the ties 
and kicked off the hig h hee ls. March 's 
meeting was to feat ure a profess ional 
palm reader. but she was unable to fore­
see he r own illness. w hich prevented 
he r from attending. Our own Ted " Me r­
lin" Watts substituted and read the tea 
leaves. Now we know the why of Tcd·s 
win/loss average. May will present Dr. 
Jeff Alexander, martial arts expe rt and 
sparring partner to Sylvester Stallone 
in "Rocky Ill ," to speak on personal 
e mpowe rment. I can 't report on what 
happened (as these columns arc written 
two months before they go to print) but I 
certain ly p lan to be the re at the Bellevue 
Inn on the fourth Wednesday of each 
month. 

There will he no meetings during the 
summer. but events com ing up include 
the 30th annive rsary cele bratio n in the 
fa ll of the foundi ng of the East King 
Co unty Bar Association, and the holi­
day party held every year during the 
Christmas season. Featured th is year at 
the ho liday party will be the '·Easts ide 
Barri s ters B lues Band:· Inte res ted? 
Watch your E KCBA newsletter for fur­
the r announcements. 

The big news this month is the first­
ever Suburban King County Bar Asso­
c iation Golf C hallenge between the East 

King County Bar Assoc iation and the 
South King County Ba r Association. 
Players from each association will com­
pete in both golf tournaments sponsored 
by the ir local associat ion and the other 's. 
and the best tota l scores will wi n the 
trophy. The m ost imaginati ve legal 
minds arc competing in the design of 
the trophy. S uggestions have included 
the Flying Fic kle Finger of Fate for the 
nosta lg ia buffs. T he Silver Keg pro­
pounded by the party hounds. and the 
Golde n Raspberry whic h is my personal 
favorite. South · s tournament w ill be 
he ld J uly 30 at the Enumclaw Gol f 
Course. and Eas1· s w ill be at the Carm1-
tio n Golf Course on August I 9. To 
register, contact Rod Stephens for South 
and Chris Frost for Eas t. 

PIERCE COUNTY REPORT 
by GEORGE S. KELLEY 

It' s Spring, and this would norma lly 
be the baseball edition of this report 
w he re pennan t p redi c t ions for the 
.. Young Lawyers .. softball team would 
be made and off-season player acquis i­
tions noted. This team was first o rga-

l ~ LARSEN & SMITH, INC. 
~ C O U R T R E P O R T E R S 

It's simple math. 
Deposition 

+ Larsen Smith 

on-time quality product 

Serving the Puget Sound legal community for over 15 years. 

1-800-462-4403 FAX (206) 623-4937 

1325 FOURTI-I AVE. SEATTLE, WASHINGTON 98101 

(206) 623-6717 
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ni zed in 1969 and has played eac h sea­
son ever s ince. A few o f the present 
membe rs p layed w ith the o rig ina l team, 
and others weren ' t eve n o ld e nough for 
T -ball back then. Most tho ug ht that the 
te am m ight last lo ng eno ugh to see its 
s ilver anniversary in 1994. 

As long as anyone c an remember, 
Larry Couture has been the team man­
ager, coach and uti li ty player- a sort of 
real life Charlie Brown with a little of 
George Steinbrenner thrown in. This 
year Larry forg ot to send in the team 
entry fo rm to the Park Departmen t, so 
that while the re is a team. the re is no 
leag ue for it to p lay in. La rry hopes that 
an o pening will develo p in mid-season. 
and if no t, there is a lways winte r ball in 
Mex ico. 

In a triumph of hope ove r e xpe rience, 
Carson Eller is ge tting remarried. 

In other domestic ne ws, Craig Adams 
and Sandy Kindig announce the b irth 
of the ir so n. Mothe r and baby are doing 
well wh ile the jury ' s s till out o n C raig's 
c ondition. 

J.M.B. Crawford passed away . In a 
time when the la w is inc reas ing ly turn­
ing the bar into faceless time-b illing 
drones, J.M.B. was a re fresh ing change. 
He was a g raduate of the Uni vers ity of 
Saint A ndrews in Scotland and a mem ­
ber o f an English Inn o f the Court. He 
was also the author of a book o n crim i­
nal law entitled C/Jris1ia11 Founda1ions 
of Criminal Responsihilily. He was a l­
m ost e lected to the supe rior court, which 
a ll o f us would have found interesting. 

SKAGIT COUNTY REPORT 
by KEN EVANS 

T he S kagit County Bar A ssoc iatio n 's 
53 rd an nua l Valentine's Dance (fo1mc rly 
the Christmas Party ) was cance led th is 
yea r for lack of inte res t. Eve ryone 
claimed to be working too hard to a tte nd 
any soc ia l func tions th is yea r. 

Paul Lu vera made a s izeable contri­
bution to the Skagit County Pro Bo no 
Legal C linic . His contribution and those 
fro m o the r attorneys ke pt the cl inic sol­
vent for another year. T he fin ancial c ri­
s is was caused by reduct ion in inte rest 
rates paid on IOL TA accounts . 

Ron Wolff was spotted in the Skag it 
County Courthouse last month. Ron re­
cently returned fro m practice in Europe. 
It is not known whether his office still 
e x ists in his houseboat o n the Skagit 
River, o r if he ha s re located to another 
tributary in Skagit County . 

Dave Needy has comme nced h is te rm 
a s S kagit County Prosecutor. In the last 
month the re have been four murde rs in 
S kagit Cou nty, which equal the to ta l 
number of homic ides during the te rms 
of the last three prosec utors . Needy is 
hiri ng a new c rimina l de puty from Los 
Angeles now that thee 1-5 corridor prob­
lem s nave hit Mount Verno n. 

Skagit County continues to condemn 
local law o ffices to meet parking needs. 
Don Bisagna 's office cou ld be the next 
to go. This sho uld serve as a warning to 

l:tfllllt~§1:ltfl6i>tllitil~~1t 
•~n~·~~frt!r···•pJq·ty···~ry~ .2~g·~·~•~§tja1···•0·~~;~!········•·•······· 

: . wJ w;/c:olne ~n~ appieciat e y oufrJ(errafs in .. tbis.Jpedialized k/4a.? 

l:
1'!1:lliltf l:~11~1,ltJ~" 

t••· ~Fi@prtsJhtihg ihjtJfedW6&61sFof bJef loYeats"··• t · 

··••1••····•·••········································ ··(?Q.~)·····§~·~➔~·~1· 1 ••····••;•:••·····••: ....••••••••.•.... ···•· · 1011 Free 1~soma24;s21 s 
t/ YC r I. THe wAL-fAew ebl~bi.Ncf > J·· r···. 

........ /. j~3Jhfi~ .~r~~itl,~/~~~~~~~~9~~f .. tasfiington/ 

54 WASHINGTON STATE BAR NEWS June /993 

al l atto rneys in Whatcom Co unty, w here 
part o f the price o f taking a case is an 
acknowledgm e nt that you are going to 
receive and pay a parking tic ket in o rde r 
to appear in court. 

Dionne Clasen has re turned to the 
p rosecutor"s office after the b irth o f he r 
daug hter , Katie, o n Novembe r 17, 1992. 
Marilyn Nitteberg ga ve birth to he r 
daug hte r, Julie, o n Octobe r 17, 1992. 
Rebecca Clark gave birth to he r daugh­
ter. Ellis, o n Septem ber 20, 1992. Mor­
gan Witt 's w ife, Kay. gave birth to a 
daug hter , Mary Esther, on Decembe r 
18, 1992, and Tom Verge 's w ife, Cindy, 
gave bi rth to a daug hter , Emma, o n Sep­
tember I , 1992. T hat's right. g irls 5 . 
boys O! 

S upe rior court j ud ges Richard Pitt, 
Alan Hancock, Stan Bruhn and Mike 
Rickert joined the festiv ities at the re­
tire ment party of Gil Mullen. Superio r 
court judge George McIntosh produced 
an "on target" skit reviewing G il 's ca­
reer as an a tto rney a nd a judge . Dona­
tions ac kno wledging Mulle n ' s re tirement 
can be sent to the local c hapte r of the 

RA . Don't try to reach Gi l by phone . 
Follow the aroma of barbecued gam e to 
his campfire somewhe re between Si tka, 
Alaska, and G reat Fal ls, Monta na. Have 
fun , Gil. 

WASHINGTON STATE TRIAL 
LA WYERS ASSOCIATION 

REPORT 
by LETHA J. OWENS 

and LORI D. HANSEN 

WSTLA pres ident Halleck Hodgins 
w is hes to take thi s opportun ity to share 
w ith me mbers and the bar in gene ral 
some d isturb ing ne ws. It has recently 
come to o ur attention that there appear 
to be organized insurance fraud c rime 
rings operating in Seattle and in other 
parts of Washingto n. WSTLA has acted 
o n its concerns by turning over informa­
tio n gathe red from the insurance indus ­
try and othe r sources to the King County 
Prosecuto r 's Fraud Di vis ion and Insur­
ance Commissio ner Deborah Senn. 

Accord ing to inform ation provided to 
us, certain ind iv idua ls a re ac tively in ­
volved in stag ing accide nts, fal s ify ing 
m edical re po rts a nd fil ing fraudulent 
c laims. It is be lieved " runners" are be ­
ing employed by organ ized-crime fig­
ures to hire partic ipants in these staged 
accide nts. M any, but not a ll , of the 



c laims are filed on behalf of non-En­
g lish-speaking minorities for whom the 
'·runne r" acts as an interprete r and com­
munity lia ison. 

WSTLA hopes to make a ll atto rneys 
aware of th is problem so they may take 
appropri ate actio ns . Many of these 
fraudulent claims involve mul tiple " pas­
sengers" who have a ll a lleged ly suffered 
s imilar injuries . If anyone has informa­
tion on suspic ious persons or c ircum­
stances, please contact the authorities 
immed iate ly. 

In a lighte r vein , it 's not too late to 
make your reservations fo r the WSTLA 
convention in Coeur d ' Alene on July 22 
- 25. The re are six C LEs to be earned 
for informative courses by the legend­
ary Jerry Spence and Paul Luvera. 
T here is a c ruise and barbec ue , a d inne r 
dance and e noug h diffe rent sporti ng 
events to appease even the most com­
petitive . Contact WSTLA for More 
deta ils. 

WST LA sem ina rs bring bac k the 
popula r C LE Mini -series on June 17 at 
the Washington Convent ion C e nte r. 
There will be fou r half-day sem inars. 
Construction Law and Employment Law, 
from 9 a.m. to 12 noon, and Bankruptcy 
in the P. I. Practice and School & Recre­
ation Law from I to 4 p.m. Each session 
is approved for 3.0 c red its . Partic ipants 
can mi x and match . Call Cla ire Zeran 
at WSTLA for more information at (206) 
464- 10 I I or (800) 732-925 1. 

If you have any items you wish to 
appear in this column. or have any com­
ments, please contact Letha J. Owens 
at (206) 542-3 138 o r Lori D. Hansen at 
(206) 637-3067. 

WASHING TON WOMEN 
LA WYERS REPORT 

by JOANNA C. ALLEN 

The January 20 /11aug11raf Recep­
tion- for Jeanne Verville , King County 
Chapter president. that is- triumphs ove r 
wind. po wer losses. and crashing trees . 
an auspic ious beginning for Verville , in­
ho use counsel at Simpson Investme nt 
Co .. Seattle, and her board. The 16th 
Wo111e11·s Legis fa ti1•e Reception on Fe b­
ruary I in Olympia, with WW L as the 
prime spon sor and Dina Yunker o f 
Vonman & Fe inste in, Seattle . coordi ­
nating a ll logistics, assembles a record 
aud ie nce. Record memhership increases 
fi ll the ro lls for the Capitol Chapter un-

der President Kristal Knutson , Olym­
pia. and the Skagit C hapter under Cla ire 
Reiner, Mt. Ve rnon. Justice Barbara 
Madsen j o ins loca l judges and the 
Whatcom Chapte r, led by Everso n· s 
Patricia Woodall. Shepherd, Abbott & 
Woodal l, at dinner February I. In the 
C hief Justic e's C o nference Room, 
Tem ple o f J ustice, WWL sa lutes Justice 
Madsen at a Fe bruary I I reception co-

' 

"WHEN YOU HAVE 

GREAT PEOPLE 

AND A SUPERIOR 

AUTOMOBILE, 

THE REST IS 

EASY ... " 

ordinated by Mary Sue Wilson, Olym­
p ia. State Board president Linda Moran, 
Olympia, welcomes invited guests from 
the Lo ren Mil ler Bar Association , the 
Asian Bar Association, the Hispanic Bar 
Association, and Justice Madsen · s col­
leagues fro m the superior court. Pierce 
County Chapter's S usa n Schreurs , 
Tacoma, cheers WWL membe rs on to a 
record attendance at the T acoma Lin-

CAMPBELL/NELSON SAAB 
Serving the community for 35 years 

nS-1131 OR 524-6660 1-800-552-2999 
24329 HWY 99, EDMONDS, WA 

It would be easy to make a case for 
why you should subscribe to CD Law. 

We could argue that CD Law searches 
of Washington statutes and decisions are 
faster than even the best on-line service. 
Or, that compared to the minimum on-line 
rates, both your CD Law compact discs 
are paid for in the first few 
hours of use. 

Instead, we thought we'd let you be 
the judge 

Try CD Law for 30 days with no obli­
gation. We'll provide installation, on-site 
training and even supply you with a 
CD-ROM drive to use at no extra charge. 

For more information or a FREE 
30-day trial, cal I 

(206) 623-1688. 

COLAW 
T 11 I •; S T . , T I •: C > F 

WASl-1 1 N<_ ;T()N 

\VAS/1 /NGTON STATE BAR N EWS J 11 11 e / 993 55 



coin Day Dinner. Admiration and con­
gra111lations 10 Mary Fairhurst, Olym­
pia, nominated for WSBA president. 
WWL appreciates the esteem expressed 
by the Board of Governors for Fairhurst 's 
leadership and contributions to the Bar. 
Felicira1ions 10 Karen Sayre, State 
Board representative from Spokane, part­
ner in charge of the newly formed Sayre 
& Sayre. Slay 11111ed for announcement 
of the guest speaker for the Annual Din­
ner on October 8. Hint: He Said, She 
Said, or You J us/ Don' I U nders1and . 

IN MEMORIAM 

Gus Moen 
The following reminiscence is contrib­

uted by Edward W. Pe11igrew of Seal/le. 
"Al1ho11gh Gus Moen re/ired eleven 
years ago, I am sure some will remem­
ber him. In any even!, our younger bar 
(le!' s say 45 and younger) mighl find a 
little history ahoul one of Seal/le' s hest 
lawyers interesting .. , 

Gus Moen was a partner in the law 
firm known as Graham & Dunn for a l­
most forty years. G us was a lawyer's 
lawyer. He loved practicing law, and he 
excelled at it. 

l first met Gus in l 970. He hired me 
then. I was a young man fresh out o f law 
school and knew nothing about practic­
ing law. Gus Moen taught me an im­
mense amount and engendered within 
me the love of the profession we shared. 

Born in Bell ingham in 19 11 , he was 
chri stened Reuban A. Moen by his min­
ister father. However, some people intu­
itively learned he preferred "Gus." He 
once dealt wi th an New York attorney, 
whose first letter was addressed to "Mr. 
Moen." Gus wrote back , signing " R.A. 
Moen," his normal signature. Although 
they never spoke on the phone, the re­
turn lette r was addressed, " Dear Gus." 

Gus always worked on Saturday morn­
ing, and l soon learned he enjoyed spend­
ing a few minutes around the noon hour 
te lling "war stories" about the law, our 
fi rm, and- most enjoyable- himself. 

Gus told me that during Prohibition 
he smuggled booze to Bellingham from 
Point Roberts in a small motor boat. 
Thus he obtained enough money to at-

"Our clients 
get kid-glove 
treatment." 

8?.9ugh &Julssodate& 
:lncorporated 

C 0 U R T R E P O R T E R s 

(206) 682-1427 Fax 682-2996 
1218 Third Avenue, Suite 405, Seattle, WA 98101 
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tend the University of Washington, and 
obtained his law degree in 1938. Gus 
j o ine d the Wa s hington A tt orney 
Genera l's Office, where he rose to the 
position of Acting Attorney General for 
the S tate of Washington. 

In 1945 he joined the Seattle law firm 
of Kerr, McCord & Ivey, which was the 
predecessor firm to McCo rd, Moen, 
Sayre . Hall & Ro lfe . In 1970 the firm 
merged wi th Graham, Dunn, Johnston 
& Rosenquist. Gus was a name partner 
in the new firm. 

Gus was a renaissance lawyer, but he 
especially loved trial work. He prepared 
and argued his own appeals, winning 21 
of 23 before the Washington Supreme 
Court. 

Probably Gus's best-known case was 
United Slates v Marine Bancorporation, 
Inc., 418 U.S. 602 ( 1974), where the 
government challenged the legality of 
the proposed merger between The Na­
tional Bank o f Commerce of Seattle (the 
predecessor of Rain ier Bank) with Wash­
ington Trust Bank of Spokane. Afte r a 
full tria l, during which Gus was ass isted 
by Bill Johnston and Clem Barnes, Judge 
William Goodwin ruled against the gov­
ernment on all aspects of the case. The 
government appealed directly to the Su­
preme Court of the United States, which 
hi storically had rubber-stamped the 
government's position in such appeals. 

Gus argued the case in April, 1974. In 
a landmark decision. the Supreme Court 
affirmed Judge Goodwin. Yet after years 
of hard work and the final stamp of ap­
proval by the Supreme Court, the two 
banks changed thei r minds and did not 
merge. Gus understood and accepted the 
irony of the bus iness decision not to 
consummate the merger. 

I guess Gus was perceived as a cur­
mudgeon of sorts. He certain ly was hard­
headed at t imes, and maybe some 
thought he was crusty . But Gus was a 
caring man wi th a heart of go ld. He 
understood the human aspects of prac­
tic ing law and cherished the good deeds 
he accompli shed as an attorney. Gus 
pract iced law with a passion, he loved 
helping people, and he was a damned 
fine lawyer. I was lucky to know him 
and to benefit from his wisdom. 

Gus and his wife Doris had three sons, 
Bruce and Richard in Washington and 
Guy in Maui, a ll of whom pract ice law. 
His partners, colleagues and friends ad­
mi red, respected and will miss Reuban 
A. Moen, who we a ll knew as "Gus." 



NOTICES ADVERTISING 

Professional: WSBA members 
only. $40/inch. Billed at publica­
tion. 
Classified: Members-$25 for 25 
words, each add'l 25¢. Non­
members-$35 for 25 words, each 
add' I 75¢. Box number service­
add'I $6. 
Advance paymellt required. 

Deadline: 25th of each month 
for second issue following. No 
cancellations after deadline. 

Note: State and federal law 
allow minimum, but prohibit 
maximum, qualifying experience 
for "positions available." 

Submit double-spaced, typed 
copy on plain paper (no phone 
orders) to Bar News Classifieds, 
2001 Sixth Avenue, Seattle, WA 
98121-2599. 

PROFESSIONAL 

Viet Nam 

Le Dinh Tuyen announces his 
availabi lity for consultation in 

international business transactions 
relating to Viet Nam. 

Le Dinh Tuyen, Esq. 
1001 Fourth Avenue, Suite 3200 

Seattle, WA 98154 
(206) 292-1650 

Pence & Dawson 

Bob Dawson announces his 
availability for trial of plaintiff's 

personal-injury lawsuits. 
(206) 624-5000 

CAIRNCROSS & HEMPELMANN 
a professional service corporation 

is pleased to announce that 

DANIEL C. VAUGHN 

has become a principal of the firm. 

Scott T. Bell Craig T. Kobayashi 
H. Raymond Cairncross Donald E. Marcy 
Wendy W . Cairncross Timothy J. McDevitt 
William A. Carleton Brian M . McDonald 
Terrence I. Danysh John McKay 

Eric J. Fahlman William J. Murphy 
Jeremy R.G. Freeland J. Thomas Richardson 

Janet E. Garrow Sandra A. Sullivan 
Laurie D. Heinz Dawson Taylor 

John W. Hempelmann W . Frank Taylor 
Scott M. Hollander Daniel C. Vaughn 

Alan L. Wallace 

70th Floor, Columbia Center, 701 Fifth Avenue 
Seattle, Washington 98104,7016 

(206)5'87,0700 

(D 

Probate 

Mary Anne Vance announces 
her availability for association and 

referral of probate cases, both 
contested and noncontested. 

1250 Bank of California Ctr. 
Seattle, Washington 98164 

(206) 682-2333 

Tax & ERISA 
Consultation 

Edward B. Ratcliffe, 
J.D., LL.M. 

Attorney with 4+ years at the 
IRS, Employee Plans and 

Actuarial Division 
in Washington, D.C. 

1319 Dexter Ave. No. 
Suite 370 

Seattle, WA 98109 
(206) 285-8416 

State and Bankruptcy 
Court Appeals 

Margaret K. Dore 

former clerk to 
Washington Supreme Court 

Justice Vernon Pearson, and to 
Washington State Court of Appeals 

Judge John Petrich, announces 
her availability for referral, 
consultation or association 

for both Washington State and 
Bankruptcy Court appeals. 

Ms. Dore passed the C.P.A. exam 
in 1982. She also holds 

an M.B.A. in Finance 
and a B.A. in Accounting. 

Lanz & Danielson 
(206) 382-1827 
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California/Oregon/ 
Washington Appeals 

Experienced before the Supreme 
Courts and Courts of Appeals. 

Law Offices of 
Richard M. Stephens 

800 Bellevue Way, Suite 400 
Bellevue, WA 98004 

(206) 462-2082 

Civil Litigation 

Lawrence C. Locker 

is available for contract work, 
including legal research, 

motions and appeals. 

Also admitted in California. 
Telephone (206) 860-7593 

Referrals, Associations 
and Consultations in 

Immigration Law Matters 

Robert H. Gibbs 
(14 years' experience) 

650 Colman Building 
811 First Avenue 

Seattle, Washington 98104 
(206) 624-7364 

Appeals 

Barbara J. Selberg 

(appellate and general 
civil practice) 

announces her availability 
for referral, consultation 

or association 
on appellate arguments or briefs. 

Pacific First Centre 
1420 Fifth Avenue, Suite 2200 

Seattle, WA 98101 
Telephone (206) 224-5627 
Facsimile (206) 722-1272 

Burn Injuries 
William S. Bailey , 1991 WSTLA 

Trial Lawyer of the Year, is available 
for association or referral of fire 
explosion and burn injury cases'. 

Fury Bailey 
1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 

Appeals 

Douglass A. North announces his 
availability for referral , consultation 
or association on appellate argu­
ments and briefs. 

Douglass A. North 

Maltman, Reed, North, 
Ahrens & Malnati, P.S. 
1415 Norton Building 

Seattle, Washington 98104 
Telephone (206) 624-6271 

Appeals 

Grant S. Meiner 
former superior court judge, 

former court of appeals 
judge pro tempore, 

and former prosecuting attorney, 
is available for referral , 

consultation or association on 
appellate briefs and arguments. 

417 S.W. 152nd St. 
Seattle, WA 98166 

(206) 242-4900 
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White-collar 
Malpractice 

Attorneys 
Accountants 

Financial Institutions & Lenders 
Insurers 
Realtors 

Securities Brokers 

Mark Alan Johnson 
6850 Columbia Seafirst Center 

701 Fifth Avenue 
Seattle, WA 98104-7016 

(206) 386-5566 
fax (206) 682-0675 

toll-free (800) 247-2157 

announces his availabi lity for 
consultation, association or 

referral of substantial claims of 
white-collar malpractice. 

Criminal Law 

Frederick D. Leatherman, Jr. is 
accepting referrals in state and 

federal felony cases. Fifteen years' 
experience in litigating complex 
fe lony cases in state and federal 

cou rts. 

Frederick D. Leatherman, Jr. 
1301 Fifth Avenue 

Suite 3500 
Seattle, WA 98101 

(206) 382-1100 

California 
Ancillary Probate 

Leonard M. Angus 
California/Washington attorney 

with 30 years' experience is 
available for consultation/ 

referral of California probate, 
litigation and appellate matters. 

(206) 842-2280 
fax (206) 842-2355 



Eastern Washington Appeals 
Civil or Criminal 

W. Osler McCarthy 
(509) 747-4315 

Former law clerk to 
Chief Justice Fred Dore. 

Former newspaper editor. 
Available for 

association , referral, editing, 
substitutions on indigent appeals. 

Calif /Wa Dual-licensed 

Michael A. Aronoff 
Available for referrals, consultation 

or association on California matters. 
Heavy family law background. 

(206) 874-0189 
fax (206) 874-8005 

FOR SALE/WANTED 

Save 50% on law books. Nat ional 
Law. America's biggest law book dealer. 
We buy/sell. Huge inventories . Excel­
lent quality. Your satisfac tion guaran­
teed. Free quotes. (800) 279-7799. 

LegalEdge•M Case Management 
Software. Full-featured, comprehensive, 
easy to customize, re lat iona l database 
ideally suited for defense. transactional, 
plaintiff or government practice. Free 
demo d isk, (8 18) 986-8616. 

SPACE AVAILABLE 

Sweeping, unobstructed view of 
Puge t Sound (First Interstate Building, 
Seattle, 41 st floor). Elegant law offices 
near courthouse. Reasonable rates in­
c lude receptionist, basic messenger ser­
vice, mail de livery, fax, two conference 
rooms, law library, fully equipped 
kitchen . For more information, please 
call Sharon at (206) 624-9400. 

Downtown Seattle office space: Attor­
ney office with secretarial station avail ­
able in av-rated law firm. Includes re­
ceptionist, two conference rooms, li­
brary, copy/fax use, basic messenger ser­
vice, and fully equipped kitchen. Rent 
negotiable; $ 1,000/month. For mo re in­
formation. ca ll Hen ry Liebman at (206) 
624-5622. 

First-class view office. Puget Sound 
view office available in congen ial fi ve­
attorney suite in 520 Pike Tower, Sixth 
& Pike, Seattle. Conference room, li ­
brary, receptionisl. secretarial, copying, 
fa.>:. , e tc. , available. Call George Allen at 
(206) 622-3410. 

Outstanding view offices for lease­
from 1,340 square feel up 109,847 square 
feet in the Firs t and Cedar Building at 
competitive rates. Offices have pan­
oramic and restful views of the Olympic 
Mountains and E!liot1 Bay fac ing south, 
west and north; cityscape and Space 
Need le views from the East. Within 
walking dis tance to waterfront shopping 
and dining . Ample parking from $60 
per month per sta ll. Office space is avail­
able for cus tomized tenant improve­
rnent.s, or "as-is" with private window 
offices. Contact Estelle Shives, SeaMark 
Properties, lnc. (206) 448-4 11 l . 

Prestige office-sharing. Located in 
the unique Bellevue Place adjacent to 
the Hyatt Regency Hotel and may fine 
restaurants. Also on location is the Se­
attle Athletic Club. Only three of our 42 
luxury suites remain available, exclu­
sively for a ttorn eys and CPAs. Fur­
ni shed/unfurnished suites, short-/long ­
te rrn leases. Conference rooms, kitchen, 
file and storage cabine ts. Receptionisl. 
personalized telephone answering, word 
processing, facsimi le and photocopies. 
Private secretarial s tations, on-site para­
legal and bookkee ping/billing services 
available. Enormous full -service law li ­
brary on premises. Call Ted Barr/Chris 
Gordon, (206) 451 -3961. 

Furnished office available in 
Kirkland area for ex perienced attorney. 
Services include receptionist , full -time 
secretarial support , telephone answer­
ing, fax , library and legal messenger. 
Contact Bob Yillareale at (206) 827-
5653. 

Sole practitioner heaven! Westlake 
vie w office(s) . Office-sharing with 
Steven J. Fie lds/Richard J. Moore. One 
or two 240-square-foot office(s), sepa­
rate para legal workspace and file s tor­
age. Stunning Elliott Bay and Olympic 
view. Includes receptionist, fax , copier 

and more. Call Aaron, (206) 340-2000. 
Office share with me in Coupevi lle 

on Whidbey Island. Live the good life, 
and make money too! I've been in prac­
tice for 17 years and am about to semi­
retire from law. 

Don ' t' call: Send resume inc luding 
all the regular particulars, i.e., ed uca­
tion, experiences, past employme nt his­
tory, etc., plus: ( I ) favorite pastimes; (2) 
marital and family status; (3) favorite 
magazines; (4) favorite types of music; 
(5) organi zations to which you be long; 
(6) small-town living experience, if any; 
(7) goals in life; (8) why you'd like this 
great opportunity. No three-piece suits 
allowed! Send to Ken Pic kard, PO Bo x 
207 , Coupeville, WA 98239. 

Downtown Seattle office-sharing­
Pacific First Cemer. Established small 
Seattle firm. Receptionist, law library, 
fax, copie r, etc . $950/month. Contact 
Bill at (206) 682-4000. 

SEEKS ASSOCIATION 

Partnership level business/corporate 
attorney invited to affil iate or partner 
with successful, grow ing Redmond­
based business/international law prac­
tice. Confiden tial replies to: Box 392, 
WSBA. 

POSITION WANTED 

Free paralegal placement services. 
Denver Para legal Institute has gradu­
ates in you r area. Entry leve l or experi ­
enced. Most have college degrees. ABA­
approved curriculum. Hands-on train­
ing includes internship. Call Kimberly 
Ezzell , Esq., (800) 848-0550. 

Attention attorneys and personnel 
directors: The National Academy for 
Paralegal Studies has qualified parale­
gals in your local area ready for em­
ployment in law offices and corpora­
tions. Our paralegal g raduates are trained 
in areas of law such as famil y, real es­
tate, tons, crimina l, probate and corpo­
rate law. Student interns are a lso avail­
able . There are NO fees for these ser­
vices. For addit ional information, call 
Lisa Piperato at (800) 285-3425, ext. 
304 1. 

Seasoned and expert litigator with 
15 years' experience in federal and state 
courts avai lable for contract work in 
Thurston, Pierce and Lewis coumies. 
Expertise in criminal (inc luding grand 

WAS!-IINGTON STATE BAR NEWS June !99J 59 



jury) procedure, appeals, contract law 
and bankruptcy. Reply to PO Box 25. 
Tenino, WA 98589. 

POSITION AVAILABLE 

Attorney jobs-National and Federal 
Legal Employment Report. highly re­
garded monthly deta iled listing of a11or­
ney and law-re lated jobs wi th the U.S. 
Government, other public/private em­
ployers in Washington. D.C., 1hrough­
out the U.S. and abroad: 500-600 new 
jobs each issue: $34-threc months; $58-
six months. Federal Reports, 1010 Ver­
mont Avenue. .W. #408-WB, Wash­
ington D.C. 20005. (202) 393-33 I I . 
Visa/MC. 

Bankruptcy attorney: Mid-s ized Se­
a11le firm seeks an associate attorney 
wi th a minimum o f four years· experi ­
ence in credi tor/debtor and bankruptcy 
work. Successful candidate will have 
excellent academic c redentia ls, commu­
nication skills and be a self-motivator. 
Submit resume, references and writing 
sample. Reply to Box 390, WSBA. 

Established, busy and growing Se­
a11le business and li tiga1ion firn1 seeks 
li1igation associate for environmental, 
real property, con1ract and construction 
matters: two years' plus experience re­
quired ; excellent sa lary, bonus and ben­
efit plan: all inquirie will be kept confi­
dential. Please send resume and wri ting 
sample. Reply to Box 389. WSBA. 

Twenty-five attorney Tacoma law 
fin11 seeking associate with probate and/ 
or tax background for general business 
and probate prac tice. Please d irec t 
resume to Recruiting A11orney, P.O. Box 
1315. Tacoma, WA 98402- 13 15. 

Seattle law firm seeks senior-level 
associate capable of handling complex 
technology-based litigation. Intere t in 
lechnology and acquired trial skills a 
necessity. Prefe rence given 10 candida1es 
with trial experience in inte llectual prop­
e rty (patents and trade secrets in par­
ticular). Send resume in confidence to 
Hiring Partne r, Box 391. WSBA. 

Seattle law firm seeks criminal de­
fense a11orney. o experience necessary. 
Will train; 30K. Please call to set up an 
interview. (206) 62 1-7300. 

Growing downtown Seattle legal 
soflware developer seeks personable at­
torney with background in computer pro­
gramming. Full benefits. Salary DOE 
and motivation. Resume to: Duncan & 
Hubbard , Inc., 141 7 Fourth Avenue , 

Suite 350. Seattle, WA 98 10 I. Aun: Kevin 
Duncan. 

WILL SEARCH 

Per A. Gustavsson: Seeking infor­
mat ion on esta te planning for Per A. 
Gustavsson , a Swedish immigrant who 
died in la te December 1992, at the age 
of 87, who lived at 13909 42nd Ave. S., 
Sealtle. No copy o f any will or other 
estate planning document has been lo­
cated by the administratrix of his estate, 
Sandra Finley. Anyone havi ng knowl­
edge of any estate planning having been 
done for Per A. Gustavvson is asked to 
contact the altorney for the estate, Brian 
J. Linn. at (206) 242-9876. 

Clayton Duane Roth, a resident of 
King County, died on March 12. 1993 
while employed as capta in of a process­
ing sh ip in A laska. Anyone having 
knowledge of a will , please contact 
James Doherty at (206) 623-8835. 

Agnes L. Kienbaum of Spokane died 
3/13/93. Anyone with a copy or knowl­
edge o f wi ll , please contact James E. 
Reed of Backman, Blume! & Reed al 
(509) 487- 1651. 

Joseph Thomas Pomije: Born May 
4 , 191 6. Anyone with knowledge of a 
wi ll. please contac1 Sheriff Denise 
Green, Carson City, evada, (702) 887-
2267. 

SERVICES 

Legal billing services , Joan K. 
Rumrill. Professional. accurate , efficient 
and low-cost bi lling ervice for small 
law firms. Sales Agent, LegalmasterTM 
Time and Bill ing Soflware. Training and 
consulting available. (206) 780-9727. 

Contract paralegals: more than 25 
years' experience. state and fede ral 
courts; complex litigation specia lists. a ll 
phases; probates and guard ians hips; 
downtown Sea11le offices . G&A Legal 
Assistants, (206) 343-0505. 

Missing perso ns , death or where­
abouts: Missing or unknown hei rs (per 
stirpes/per capita}, USA and foreign er­
vice for lawyers. bank , courts. Write: 
Statistics & Investigative Data. P.O. Box 
2055, Kenner, LA 70063; (504) 469-
2676. 

Registered professional land sur­
veyor with J.D. and ex tens ive experi ­
ence as a consultant and expert w itness 
in boundary disputes. Author of articles 
and regular columns in recognized jour-
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nals and instruc tor for land surveyors ' 
seminars: active in professional societ­
ies. Jerry R. Broadus, Geome1rix Sur­
veying, Inc. (206) 840-5680. 

Save 50% this month on a member­
sh ip at Eastside Law & Tax Library. If 
you·ve been waiting for the right mo­
ment to become a me mbe r of the 
Eastside's largest law library. this is it. 
Join in J une and take advantage of our 
two-for-one offer. Bring a colleague and 
see the library. Then both of you can 
join for the price of one. This offer is 
good for the month of June only, so 
don't wai t. Your membership wi ll en­
able you to con1rol your information 
costs with one monthly payment. You 
will enjoy state-of-the-art legal research 
wi th Westlaw at 9600 baud, CCI-I AC­
CESS and RIA OnPoint on pay-as-used 
ba is. No time wasted on trips 10 Se­
alt le. Library open to members 24 hours 
a day, every day. Do n' t wait; come in 
and see for yourself whi le our two-for­
one offer lasts. For more information, 
please call Margie Hawley or Ted Barr 
at (206) 646-3464. 

Ex pert witness: Economist- Loss 
valuation. c ritical analysis of economic 
claims and expert testimony in injury. 
death and environmental damage cases. 
Profes or of economics since 1976. Dr. 
Allen J. Scafuri. Ph.D., (206) 842-8043. 

Quality contract work, at competi­
tive rates, by ex perienced litigation at ­
torney building new solo practice. Ef­
fect ive legal research. writ ing, docume111 
drafting and litigation support. includ­
ing inves tigation, discovery, motions 
practice and other court appearances. 
Steven E. Ti lson, (206) 355-9620. 

MISCELLANEOUS 

Makena, Wailea, Maui : luxurious 
oceanfront and ocean view. one-bed­
room, two-bedroom condos, all ameni­
ties. pool/Jacuzzi, s leep two to s ix 
people. Competitive rates, attorney dis­
counts; (414) 336-8684. 

Sunriver, Oregon/Mt. Bachelor­
executive-home rental. Lovely, custom­
built, quality home. Large, three bed­
rooms, two baths . Wonderful amenities. 
Health club privileges include pool, spa, 
tennis, saunas. (206) 588-4876. 

Oregon beach getaway: Luxurious 
Gearhart condo just south of Astoria. 
Two bedrooms, two baths, plus loft , 
deck. ocean view. full kitchen, golf. pool. 
spa. Call (503) 22 1-429 1. 



This stunning custom home in a very 
private location has sweeping views of 
Puget Sound and the Olympic Moun­
tains. Luxury abounds this home with the 
sparkling crystal chandeliers, granite 
countenops, bleached hardwoods, plus a 
dynamite kitchen and glorious master 
suite. 

$S49,000 

Susie Edwards 
Roxanne Argyle 

999-4782 
1-800-933-4097 

,9ohn -ft.Scott 
REAL ESTATI: 

John L- Scott is proud to present this 
impressive Medina estate as a lovely 
tribute to the past in Cape Cod styling, 
reminiscent of a New England retreaL 
The distinctive and stately home of nearly 
8,000sq. feet has four decks, 5 fireplaces, 
an office wing and shares a lush arbore­
tum, tennis court, 300 feet of prime west­
ern waterfront and a significant dock for 
many vessels. 

$3,700,000 
For appointments, please call 

KATHY HOOOE 450-5369 
Marketer of Fine Homes 

,9ohn-ft.Scott 
REAL ESTATE 

THE BEST 

OF BOTH WORLDS IN A 

BLACKHAWK PORT BLAKELY 
COMMUNITY 

Cf'/Jhcthcr you choose an exciting 
shopping expedition to Bellevue 
Squ.1rc ur a quiet walk in nature 's 
most beautiful parklands, the 
peace and convenience of 
Montrem< makes it The Best of 
Both Worlds. 

Plan now for your home at 
i\'lontre=. Purchase your site 
now and take advantage of 
excelle nt terms and interest rates. 
Call 644-0400 or 654-1123 for 
your private appointment. 

~ Drrvc f'itSl 01t f-90 lo £x1t l J, turn lefl onto 
N~11;,ort WayamJrol'lllnurto lhetnfrimu 
at th..· M,mtri:ux u,.ule,f<Jll. l'ollou• lhtdr1f!(' 

lo lk lujorn11d1on Center. 

BLACKHAWK PORT lllAKEL Y REAL TY, INC. 

Beautiful New View 
Home In Bellevue 

This spectacular new Bender Chaffey home is 
convl•nit'ntly localed just moments from 1-!J0, 
in the beautiful Greystone neighborhood of 
Lakemont, llellcvuc's most sought-after new 
community. Ideal for elegant entertaining, it 
offer;; sweeping views. spacious rooms, a grand 
gourmet kitchen. $75:,,000. Call I he Lakcmont 

Neighborhood Sales Center at 64:J-7657. 

3ohn -£.,Scott 

Orcas Island, W a. desperately needs an­
other attorney for general practice and 
land use. Enjoy the good life; live and 
practice law on Orcas Island. 'Gem of 
The San Juans. • This comfortable resi­
dence at Pole Pass area of Deer Harbor 
has 3 bedrooms, 2 baths and a complete 
apartment on the lower level. (Office?) 
and much more. 

$289,000 
Call Bob Grass 1-800-553-5786 

Box 668, Eastsound, W a. 98245 

,9ohn-ft.Scott 
IIEAL IITATI: 

You are cordially invited to preview this 
luxurious, new home. The gated entry of 
this magnificent estate leads to a 
ponacache, koi ponds, and ten acres of 
security and privacy. The focal point of 
the home is a "great" room served by a 
truly gowmet lcitchen and formal dining 
room. The master suite occupies its own 
wing. Sweeping view of Cascade Moun­
tains from all but one room Prepare to be 
captivated! 

$8S0,000 
Sue Johnson 861-1562 

,9ohn-ft.Scott 
REAL ESTATE 



MORE STATE BAR ASSOCIATIONS SPONSOR 
"THE HOME" THAN ANY OTHER INSURANCE COMPANY 

• Easy to complete applications 
• Fast tum-around on quotations 
• More options and broader coverage for your premium dollar 
• Defense costs are in addition to your policy limits 
• Less paperwork on your renewal 
• "Prior acts" coverage (if you qualify) 
• FREE subscription to Lawyers Liability Review Quarterly 
• Local underwriting authority and policy issuance 
• Local expertise ... quick response by phone, FAX, or in person 
• CLE discounts for qualifying firms 
• Discounts available for docket/date control system 

Only through Seabury & Smith can you obtain all these benefits. 

Before your coverage expires, call us. Let us give you a FREE premium indication. More than 1700 law 
firms in Washington are already receiving these benefits. When 1t comes to insurance, come to the leader. 

SEABURY & SMITH 

WASHINGTON STATE 
BAR ASSOCIATION 
500 Westin Building 
2001 SiX1h Avenue 
Seattle, WA 98121-2599 

Call Ann Melendez at: 
(206) 292-7148 or 1-800-552-7200 ext. 149 

Nonprofit Org. 
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