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lNvEST IN THE DIRECTORY 
THAT CAN MAKE IT RAIN. 

"We often use legal directories to 

fine! outside coun sel lo represent our 

corporation. That's why West's Legal 

Directory has become such a valuable 

on line di rectory resource for us," says 

Kaeth ryn Luetkemeyer, 

J.C. Penney Legal 

Department Librarian. 

"If a firm has the 

credentials we're looking for, our online 

WU) search will locate them in seconds. 

Even better, if their list ing includes 

professional profiles, we can usually tell 

which attorney is probably best suited for 

our project." 

"With over 1,250 stores in 858 

markets, asking around for referrals just 

isn' t efficient for us. And everyone's time 

is loo precious for long interviews and 

encl less lunches that usually go nowhere. 

With W LD we search very current listings 

and gel a pri ntout of prospective firms 

instantly." 

" It 's easy to see why WLD is 

becoming known as the llainmaker." 

Become part of the rainmaking 

referral network by list ing your 

Professional Profile on West 's Legal 

Directory. Call 1-800-777-7089 today. 

WEST'S 
,w,,,,.WA®LEGAL 
DIRECTORY 
More ways to win 

1992 WEST PUBLISHING COMPANY 2-9307-5 8-92 333065] 



For 

PROFESSIONAL LIABILITY 
Call 

QUINAN-PICKERING, INC. 
A DIVISION OF HALL- CONWAY- JACKSON, INC. 

• Serving Washington Attorneys Since 19(:[J 

• "A"Rated 

• Premium Savings 

• Prompt Service 

• Limits From $100,000/$300,000 Up To $5,000,000 
(up to $10,000,000 available upon request) 

• Carrier Known for Excellent Claims Service 

• Special Low Rates for Defense Practices 

• Carrier has been underwriting lawyers professional liability for 
over 20 years 

• Can quote from other company's applications 
(Note: not renewal applications) 

• Please telephone now for your application and specimen policy 

QUINAN-PICKERING, INC. 
Since 1938 

9725 - 3rd NE 
P.O. Box 75978 

Seattle, Washington 98125 

(206) 527-2444 
Toll free: l -800-877-8024 

Fax: (206) 525-1316 
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We carry 
the mos t complete 
line of replacement checks 
and forms that are designed to be 

government for over two centuries. Your law firm 's 
system of checks must perform equa lly well to maintain 
balanced operations. No matter w hat your checkwriting 
needs may be, a Wilmer one-write pegboard system 
means performance ... plus! In fact, our systems are so 
incredibly accurate, each is guaranteed compatible w ith 
the one-write pegboard system you might be us ing now. 
And if you're not completely satisfied, simply return any 
unused checks for a fu ll refund--no questions asked . For 
more efficient bookkeeping, you can count on Wilmer's 
one-w rite checkwriting systems. Guaranteed! 

compatible w ith these popular one-write systems: 

• SAFEGUARD®* 
eMcBee 

eNBS 
•Post-Rite 

eDeluxe 

·S.1f~ 'tta rd ® is a registered trademark o f Safeguard Business Systems, Inc. 

AVAILABLE LOCALLY FROM THESE SUPPLIERS ... 

Chehalis, WA 
Cascade Stationery 
800-327-2322 

Kennewick, WA 
Brutzman's, Inc. 
509-735-0300 

Lynden, WA 
Regal O ffice Supply 
206-354-2699 

Seattle, WA 
A to Z Bus iness Forms, Inc. 
206-363-8170 

Sound Business Forms 
206-527-8733 

Spokane, WA 
La ncer LTD 
800-541-2232 

Tacoma, WA 
Morford's Office Supply 
206-531-9796 

Yakima, WA 
Yakima Bindery 
509-453-7115 

wilmer service line 

• • 
FORMS YOU CAN COUNT ON 1 

PLEASE REFER TO TI-US AD 

WHEN ORDERING. 

As an introduction to our high quality check writing systems, order 300 one-write checks and FREE CH EC KS ' 
receive 325 more ... FREE ! Or buy 625 one-write checks and get 625 more ... FREE ! This is a limited I 
time offer that applies to new systems or checks designed to be compatible with systems 

produced by Safeguard® , McBee, NBS, Reynolds and Reynolds Post-Rite or Deluxe. (i:) 1993 Wilmer Ser\'ice Line. All Rights Reserved. 
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Le11ers 10 rite Ed itor of reasonable 
lenf?lh are invited. The_,. should be 

rvp ed on /e11erhead and signed. The 
editor re.l'elW' S the riJ?hl 10 select co111-

1111111ica1ion.,· or excerpt.r therefrom f or 
pub lication and to edit any feller as 
may be app ropriate. 

More From Somalia 
Editor: 

Here is an update on developments 
he re in Somalia. I am serving as the 
staff judge advocate (senior legal advi­
sor) for O peration Restore Hope. We 
curre ntl y have 14 j udge advocates in the 
a rea o f operat ions; the number is di min­
ishing now as the number of U.S per­
sonnel is reduced . We have j udge advo­
cates here from Belgium, Canada, Aus­
tralia and Turkey, and we conside r them 
part o f our international "law firm." 

Questions on rules of engagement and 
weapons confiscation po licy continue to 
occupy a substantial part of our time. In 
addition, we are working with offi cials 
at the Port of Mogadishu to resolve a 
numbe r of questions concerning the ad­
ministration of the port. Whe n we ar­
ri ved he re two months ago, the port was 
destroyed, port offic ia ls had fled , and 
bandits cont ro lled the piers. Now we 
have a fu nc tioning port under U.S ad­
minis tration, an Army colonel is '"port 
commissioner," and a Navy commander 
is " harbor master." We have recently 
develo ped a plan to begin charging com­
me rc ial vessels tug and pilot fees. The 
Unified Task Force has assumed many 
of the functions traditionally performed 
by the sovereign. 

You may be interested in the state of 
the So mali Bar. In the early 1980s there 
were about I 00 attorneys engaged in the 
private practice of law in this country. 
T he majority were here in the capital, 
Mogadishu. By January of 1991. whe n 
the Siad Barre government fell , the court 
and legal system had stopped fu nc tion­
ing and the nation went into a state of 
anarchy and c ivil war. Many o f the at­
torneys left the coun try, and those who 
remained c losed their offices and tried 
the ir best to safeguard their homes and 
families. Most law offices were down­
town in an area that was devastated by 
fighting and she ll ing; it became known 
as the .. Green Line." 

Last week we had ou r first contact 
from a Somali attorney. It took him more 
than a week to make contact with us. 
The re is no phone syste m in town, and 
he had to walk more than a mile and 
pass notes through the securi ty gate. Dr. 
Abdulquadir Haji Mohammed is a gradu­
ate of the Odessa Military Academy (that 
is NOT Odessa, Texas) and the Un iver­
sity o f Somalia Law School. He is rep­
resent ing shopkeepers in the central mar­
ket in a petition to the Commande r, Uni­
fied Task Force. The shopkeepers des ire 
to reta in a limited number of weapons 
for self-de fense. Many weapons have 
been confiscated in the sweeps con­
ducted by U.S. forces. 

Dr. Mohammed is ope rating out of his 
home on a small , manua l typewrite r, and 
he is appare nt ly the only remaining So­
mali attorney who is flue nt in English. I 
have been assisting him in finding work 
with the U.S.-published Somali-language 
newspa per. Rajo ("'Hope" ). Legal work 
is not o therwise available in this coun­
try, and he seems to be satisfied with 
part-time work as a j ournalis t until con­
d itions improve. 

W e have made progress recently in 

(D 
resurrect ing the Somali Police Force. 
Funding wi II be provided through the 
Uni ted Nat ions for uniforms and equip­
me nt. Former police offi cers have ap­
peared on the street recently, and more 
than 2,000 o fficers have been selec ted 
ror the new force. Thi s week we wi ll be 
meeting with a committee o f former 
j udges to d iscuss the reconstitution of a 
court system. Since we will be here for 
only a limited amount of time, we are 
anxious to pass the " nat ion-bu ild ing" 
respons ib ilit ies over to the U .. 

Li fe in Mogadishu is still difficul t for 
most Somalis, but it is much sa fer than 
it was two months ago. The U. S missio n 
is largely completed. and we await word 
from New York on the transitio n to 
UNOSOM II , the force that wi ll take 
over when we leave. 

F.M. LORENZ 
Colone l, U.S. Marine Corps 

SI A-Combined Task Force Somalia 

Another Satisfied Customer 
Editor: 

I am d istressed to see the precious 
resources o f this Association consumed 

NEW 
LEGAL EASE 

If you're looking for any easy, 
inexpensive way to access Washington 
state law - your search is over. 

Introducing new CD Law Basic. 
With CD Law Basic, research is a 

breeze. Unlike a comparably priced 
CD-ROM publication, it allows you to do 
field, adjacency and proximity searches. 
Provides full text retrieval. And you get 
free access to our on line 
update service. 

Like our premier product, CD Law 
Basic contains over 50 years of Wash­
ington case law, the RCW and WAC, and 
other useful, state law databases. It uses 
the same DOS-based search software as 
state law CD-ROM products that cost up 
to $3,695. Yet you'll pay just $495-
plus $49 per month for updates. 

Why look any further? For a FREE 30 
day trial, call (206) 

623-1688 today. 
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WSBA CLE Stands for Answers and Information 
"The right topics at the right time." 
Each Year, WSBA CLE Brings You 
Nearly 500 Hours of CLE. This year we 

are offering 60 d ifferent seminars and taking them to 
locations around the state, including Seattle, Olympia, 
V✓enatchee, Vancouver and Spokane. 

'1ypically well-organized, interesting program." 
We Work Hard to Earn Your 
Praise. We give you a wide range of choices including 

employment law, trusts and estates, environmental law, 
growth management, litigation, and negotiation. And unlike 
other providers, we don't neglect those narrower practice 
areas like intellectual property, international business law, 
health law and antitrust. 

APRIL 

Washington State Bar Association 
Continuing Legal Education 
Call us at 206 727-8202 

Upcoming Seminars 

D Negotiation and Settfement Advocacy 
Seame - Woshingron Alhletic Club - 4/ 1 /93 
Olympia - Wesrworer Inn - 4/2/93 
7 O CLE Credits $ 165 

D Employ- and Employer Rights and Res~nsibilities1 
Advising the Business Owner or Professional Firm 
Seattle - Washington Alhletic Club - 4/ 16/93 
7.0 CLE Credits $135 

D Adoption Law 
Seattle - Washington Alhletic Club - 4/23/93 
Moderated Video Replays: 
Wenatchee - The Ch.,/toin - 4/25/93 
Olympia - low Offices of Hanemann, Bateman & Jones - 6/ I I /93 
6.5 CLE Credits $ 125 

D Essentials of Evidence 
Seattle - Washington Alhletic Club - 4/30/93 
~•one - Covonough's Rrver Inn - 4/30/93 
7 25 CLE Credits $135 

D Family Law Skills Institute 
Seattle - Ki~ County Courthouse - 4/3(}5/I /93 
I 1 .5 CLE Credits $ 155 
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"WSBA CLE Course Books are the best." 
We Hear that from People Whose 
Business It Is to Know. Indexers who review 

our course books and those of other CLE providers consis· 
tently comment that our books are the most comprehensive 
and provide the best analysis. 

"What do you have on irrevocable trusts?" 
"I need anything you've got on maritime liens." 
Every Day, WSBA CLE Staff 
Answers Your Research 
Questions. We answer dozens of calls every day 

from attorneys and para legals looking for a research lead. 
With the help of CLEDEX, a comprehensive index covering 
hundreds of WSBA CLE course books and those of other 
providers, we w ill help you track down the elusive reference 
work ... w hether or not we published it. 

MAY 
D Current Issues In Criminal Law 

Seattle - Washington Alhletic Club-5/5, 5/12, 5/19/93 
3.0 CLE Credits each $60 each; $ 155 series 

D 1993 Environmental and Land Use Law Section Midyear 
Stevenson - Skamania looqe - 5/6-8/93 
12.5 CLE Credits $125 

D 1993 Public Procurement and Private Construction Law 
Section Midyear 
Seattle - Washington Alhletic Club- 5/7 /93 
6.5 CLE Credits $ 100 

D Staying Out of Hot Waterz Managing Client Trust 
Accounts 
Seattle - Washington Stole Convention & Trade Center - 5/14/93 
3.25 CLE Credits $75 

D 1993 Business Law Section Mldvear 
Richland - Red lion Inn Honf()(d House - 5/ f 4-16/93 
12 .5 CLE Credits $ 195 by April 30; $ 225 thereafter 

D Meeting the Needs of the Elderly and Their Caregivers 
Seot11e - WA Stole Convention & Trade Cenlef - 5/21 /93 
Sookone - Sheraton Spokane Hotel - 5/25/93 
7.25 CLE Credits S 135 

D Promoting World Peace Through Law 
Seattle - Washington Athletic Club - 5/2T793 
6.0 CLE Credits $ 125 

D Partnership Law In Washington 
Seattle - Stouffer lv'odison Hotel - 5/27 /93 
6.0 CLE Credits S 155 

.. 



in the printing o f dribble suc h as that 
which consumed 20 s lick and e xpe ns ive 
pages o f the December, 1992 Bar News 
(and mos t Bar Nell's printings). Let the 
aspiring autho rs promote a nd pursue 
the ir avocation at the ir own expe nse. 

GEORGE I. DI ANA 
S po kane 

More on The Harassment Rule 
Editor: 

A pparently there is a proposal that 
.. professiona l misconduct. .. whic h can 
result in di sc iplinary proceedings, w ill 
now inc lude not o nl y violations o r statu­
tory law but percept ions of w hat consti­
tutes ' 'harassment" o f a person upo n the 
bas is of sex. race. age. creed, religion. 
colo r. national o rig in. disabi lit y. sex ual 
orie ntation. o r marital status. The mis­
conduct can be committed a t a ny p lace 
a n d ti me in connectio n with the 
" lawyer' s professiona l activ it ies." 

What constitutes ''harassme nt" to one 
pe rson seems to be " free speec h'' to an­
o ther. The proposed rule leaves us won­
de ring what sort o f problems the Bar 
Association is gene rating for itse lf. From 
w hat we can te ll. a lawyer' s professional 
acti v ities include the time he o r she is at 
a n o ffice and the time spent away from 
the office involved in community and 
social ac tiv it ies . adv is ing these o rgani ­
zatio ns , pro bono o r o therwise. Without 
being very exhaustive. we can think of 
a l I son s of activities someone . especially 
a group like ACT UP. wi ll perceive as 
harassment by a lawyer any time that 
lawyer takes a position contrary to that 
g roup' s viewpoint. We need not go far 
to find a lo t o f o the r g roups that are 
overly sens iti ve to pe rceived acts o f dis­
criminatio n. 

Under the g uide lines of the proposed 
changes, w il l a lawyer com mit profes­
s ional misconduct in any o f the fo llow­
ing c irc umstances•J 

I. Cross-examini ng a perso n in pros­
ecution or de fe nse o f a case based upon 
sex . race, c reed, re lig ion, e tc .? 

2 . Advising an abortion rights group 
as to how it can prevent a rel ig io us orga­
ni zatio n fro m protesting abo rtio n? 

3 . Suing a church or its staff upo n 
intang ible to rts ari s ing out o f pe rceived 
disagreements in counseling, teaching 
o r doctrine? 

4 . Assisting a re lig io us o rga nizati on 
in preparing o rganizat io nal doc uments 
w hich. based on biblical beliefs . exclude 
homosexuals'.) 

5 . Advis ing a re lig io us organiza tion 
that it is perfectly legal to discrimi nate 
aga inst homosex ua ls in their o rganiza­
tio n•) 

MEDICAL EVALUATIONS 
Internist/Hematologist/Medical Oncologist experienced 
in medical legal matters available at an hourly rate for: 

• Chart Review • Written Evaluations 
• Trial Testimony • Independent Medical Evaluations 
• Expert Witness • Immediate Consultation Available 

Robert Burdick, M.D. 
Polyclinic, 1145 Broadway Ave. 

Seattle, WA 98122 
(206)~1760 

Referrals 

No entry-level CD ROM publication 
for Washington offers the advantages of 
new CD Law Basic. 

At just $495, it uses the same DOS­
based search software as products that 
charge up to seven times as much. 
Software that allows you to perform 
Boolean and proximity searches and 
offers full print and save, cut and 
paste, a notepad, and a 
timer. Capabilities 

not available with a comparably 
priced publication. 

CD Law Basic offers the same high 
quality data as our premier publication. 
You'll receive full product support. Plus, 
we'll credit your Basic purchase price 
should you choose to upgrade in 
the future. 

Don't settle for less. For your 
FREE 30 day trial, call 

(206) 623-1688. 

COLAW 
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6. Telling a joke at a service club 
luncheon that might, by chance, "harass 
a person" in one of the protected classes? 

It seems to us that if the Bar Associa­
tion is going to atte mpt to legislate the 
morality of its members, it better fig ure 

DAVID GROUT 
SAAB MANAGER 

"WHEN YOU HAVE GREAT PEOPLE 

AND A SUPERIOR AUTOMOBILE, 

THE REST IS EASY ... 

ASK A FRIEND!" 

CAMPBELL/NELSON SAAB 
Serving the community for 35 years 

nS-1131 OR 524-6660 1-800-552-2999 
24329 HWY 99, EDMONDS, WA 

SPECIALTY PRINTED INDEX SETS: Litigation - IS-part, s ide-tabbed; Medical - 12-part, side­
tabbed; Trust Portfolio - 10-part s ide-tabbed; Table of Contents-Bottom- o r side-tabbed; 
Family Law- 18-part , side-tabbed. All letter size. 

EXHIBIT INDEXES: 25 of a single letter or number per package, A thru Zand 1-30 side-tabbed, 
or 1-30 or 1-50 bottom tabbed. Letter or legal size. 

BLANK INDEXES: 24 blank tabs per package. Legal size. bottom-tabbed; letter size, side and 
bottom-tabbed. 

CLOSING SETS: Letter size: Individual nos. I thru 50; 25 per package. Also in sequences of 25. 
1-25 thru 476-500; Alphabetical A through Z and individual letters. Plus many legal-size 
indexes. 

Combine for savings as low as 8.6C each. All indexes constructed of sturdy 32-lb. ledger stock. 
Tabs are printed both sides and mylar-reinforced (except bank tabs). Bottom-tabbed indexes, six 
per bank , are two-hole drilled . Side-tabbed indexes/closing sets are not drilled and may be 
punched at either top or side. 

Ask for our free catalog featuring indexes and many other litigation-related products. 
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out whose morality is going to be legis­
lated. Whe n the Bar Association takes 
upon itself to establish what it curre ntly 
perce ives to be " harassme nt," the n that 
s tandard is equally subject to change 
each time a new indi vidual of a diffe rent 
pe rsuas io n is elected to the Board. Such 
a standard is no standard at al l. Doesn ' t 
it make sense that the only rule that the 
Bar Associatio n can reasonably enact is 
that it is professional misconduct if a 
lawyer is "convic ted '' o f a discrimina­
tory act which is prohibited by law? The 
standard to be applied as to what the 
c urrent committee conside rs " harass­
me nt" is going to be very thin if the 
"judge and jury" is part of the "pro­
tected c lass." 

The current draft of Proposed Rule 
8.4(g) appears to me an example of the 
tail wagging the dog. I am sure that 
there are some perceived inj us tices by 
individu als who want to r ight those 
wrongs. but e nacting a rule that c learly 
vio lates the consti tutional rights of a law­
yer, both in and o ut of hi s or her law 
offi ce, is not the solution . 

ODINE H. HUSEMOEN 
CRA IG W. WESTO 

Longview 

Historical Notes 
Editor: 

Whal is "The First Duty" and whose 
is it? ''The First Duty" was perceived by 
Alexander Hamilton, an American law­
ye r, in 1795 . lt was recent ly adopted as 
the ti tle for the fi rst-of-i ts-kind hard­
back book on the I 00-year history of the 
U.S. District Court for the Di strict of 
Oregon, published in March by the 
court's Hi storical Soc ie ty. To find olll 
what "The First Duty" is, and to whom 
it be longs, I recomme nd that you orde r a 
copy of the book by sending $33 to Kirk 
Hall , Oregon State Bar, P.O. Box I 600, 
Lake Oswego, Oregon 97035. 

The Historical Society o f the U.S. Dis­
trict Court for Oregon is the second such 
society of its kind; the first was estab­
lished in 1984 at San Francisco. It is 
amazing what states can learn about their 
court systems whe n someone explo res 
the tria ls and tribulations e ncounte red 
by the first judge to sit on the ir U.S. 
District Court. 

W ILLIAM F. WHITE 

Lake Oswego, Oregon 



ADR COMES OF AGE 

hy Ted Hunter, Guest Editor 

It's truly a pleasure to introduce th is 
issue of the Bar News that 's devoted to 
Alternati ve Dispute Resolution and pre­
pared by members of the WSBA ADR 
Section. established just over two years 
ago. It is by far our fas test-growing sec­
tion. This re flects the increasing inter­
est in fi nding appropriate ways to re­
so lve d isputes. The qua I ity of the ar­
ticles presented in this issue of the Bar 
News reveals how far ADR has come in 
the past few years. 

O f course, ADR is nothing new. We 
attorneys have always tried to settle a 
case using alte rnatives to litigat ion. 
We'll negotiate. go to settle ment confer­
e nces. and partic ipate in mandatory ar­
bitratio ns. Some of us have even tried 
o ut the private mediati on services that 
seem to fl ourish all around. We settle 
o ver 90 percent of our cases be fore we 
go to trial. So we attorneys already 
know about a ll about ADR, don't we? 

Think aga in. ADR starts with a new 
way of looking at disputes. The legal 
rights of the clie nt are still important, 
but an experienced ADR practitioner will 
carefully consider the a lte rnati ve dis­
pute resolution processes to best satisfy 
the in1eres1s of the cl ient as we ll . As 
Michae l Gillie's article points out, e f­
forts to enforce a client's rights in litiga­
tion may sometimes interfere with that 
client's interests. Keeping informed 
about the variety of ADR methods avail ­
able and when best to use them is qu ickly 
becoming a prac tice require ment. 

This knowledge of ADR options can 
ofte n be put to the best use in what 
Richard Keefe and Warre n Rheaume call 
"predispute planning." They suggest that 
an attorney fail s in his duty to his client 
by wait ing until disputes arise and the n 
looking at ADR techniques to resolve 
them. It is the duty o f an attorney to 
advise c lie nts of the variety o f A DR 
techniques available and active ly he lp 
the client avoid disputes. 

Medi atio n is the ADR technique c ur-

rently favored by many ADR practitio­
ners. Among the bene fits c la imed are 
quicker resolution of di sputes, preserva­
tion of re lationships between parties. and 
longer- lasting settle me nt agreeme nts. 
But mediation is not for everyone o r for 
every dispute. Nonna Skumanich and 
De nise Lach- one an attorney/mediator 
and the o the r a sociologist- make a 
strong case for the need to prescreen 
d isputes and disputants before suggest­
ing the mediatio n process to resolve a 
dispute. They identify some important 
process and conte nt fea tures o f media­
tion that have conseque nces for all those 
considering mediation as a way to re­
solve a dispute. 

Several examples of the successful use 
of ADR methods are summari zed by 

those w ith expe rience in spec i fie sub­
stanti ve areas of law and policy. Rob 
Manifold shares the experie nce of the 
AG's office with conc iliation of busi­
ness/consumer d isputes; multi-party pub­
lic pol icy mediati ons are di scussed by 
Jim Arthur, et al.; J im Goche presents 
some valuable ins ights based on his in­
ternational experie nce with ADR; Pete r 
Marchel g ives us an overview of "Settle­
me nt Now"; and J im Driscoll tell s us 
how one c ity has institutio nal ized the 
med iation process to he lp resolve land 
use disputes. These examples and more 
o ffer solid proof to what seems to be 
happening all around us: ADR is grow­
ing by leaps and bounds. We hope th is 
issue of the Bar News o ffe rs some he lp 
in understanding what ADR is all about. 

Special 1ha11ks to ADR Seel ion members Jane North and Peter Marchel, who gave 
lime and 1a/e111 as edi1o rial board members for !his issue. 

We're so confident you'll find CD Law 
Basic to be the best entry-level CD-ROM 
publication of Washington law - you're 
invited to try it for 30 days at no risk. 

CD Law Basic is the newest product 
from the publishers of CD Law - used by 
hundreds of attorneys throughout the state. 

CD Law Basic provides almost instant 
access to over 50 years of Washington 
case law, the RCW and WAC, and other use­
ful state law databases. 
Its search soft-

ware offers features far superior to those 
of a comparably priced product. Just type 
in your search terms and the relevant cita­
tions appear on your screen. It's that simple. 

Compare for yourself. We'll provide 
installation, full software and hardware sup­
port and even supply you with a CD-ROM 
drive during the trial period. 

For your FREE 30 day trial, call (206) 
623-1688 today. 

COLAW 
T I I t---: S T , T I •: t ) F 
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WSBA DISCIPLINE SYSTEM: 
by Steve DeForest, WSBA President 

In February, Governor A lva Long and 
I attended (at our own expense) the West­
ern States Bar Conference in Carme l 
Valley, California. This an nua l meeting 
of bar re presentatives from the 14 west­
ern states provides a forum for pane l 
presentations on c urrent issues affect ing 
lawyers and bar assoc iations, and it in­
cludes a ro ll call of the states. The latte r 
is a brie f· presentation by the pres ide nt 
or president-elect of each s tate describ­
ing issues. programs and o ther develop­
ments in that state. T he information 
offers a yardstick by whic h to measure 
the performance of the WSBA, inc lud­
ing lawye r d iscipline. Whi le the disci­
pline of lawyers is common to al l states. 
the adm inistration of it may d iffer. 

W ashington has the second largest bar 
among the 14 states. but is a dwarf by 
compari son to California. The latter has 
approximately 140,000 lawyers, a state 
bar budget of $90 million and a bar staff 
of 809 employees. Our numbers are 

17,800. 6 .3 million, and 63. respectively. 
California now has a separate discipl ine 
system, w ith nine full -time judges, a nd 
assorted prosecutors, investigato rs and 
adminis trative staff. This syste m, which 
was created by the state legis lature to 
cure a significant backlog, is work ing 
reasonably well, but it is expensive. The 
president o f the State Bar of Cali forn ia, 
Harvey Saferstein, estimates the cost to 
be $50 million per yea r. That translates 
in to $357 pe r lawyer. When the new 
system was introduced. annual ba r dues 
were boosted $200, and they are now 
approaching $500 per year. 

The Cali fo rn ia example e mphasizes 
the debt we owe to the many volunteer 
lawyers who make our syste m work wi th 
far fewer dollars. The estima ted cost of 
our lawyer discipline syste m for fi scal 
1993 is $ 1. 146,257, o r $64.40 per law­
yer. The California : Washington cost 
different ia l alone shou ld be a n incentive 
to work hard to maintain our system of 

self-regu lation. It shou ld a lso send a 
warning about the potential financial 
conseque nces if a separate agency, e i­
ther unde r the direct juri sdictio n of the 
Supreme Court or the Di vis ion of Pro­
fessional Licensing, were to administer 
bar discipline in this state. 

California may be explained away on 
the basis o f sheer numbe rs, but at le ast 
one othe r weste rn state has experie nced 
problems because of delay in the pro­
cessing of disciplinary complaints. In 
Wyoming. s ig nificant additiona l bar re­
sources have recently been required to 
reduce a backlog that was threate ning 
the credibili ty o f the syste m . 

Lawyer d iscip line continues to be a 
"growth indus try." Lee Ripley. c hief 
disc iplinary cou nsel for the WSBA. has 
prepared a comprehensive report for cal­
e ndar year 1992. Grievances filed were 
up by 5 percent, from 2.2 13 to 2,324. 
Grievances per 100 active in-state law­
yers increased from 15 .26 to 15.37. 

BUSINESS MEDIATION GROUP", 
W e have assembled a pane l of seasone d ve te rans 1n d is pute reso lution to 

m e diate a w ide variety o f: 

□ Commercia l Disagreements 

□ C onstruction C laims 

□ Employment Matters 

□ Environmenta l A ctions 

□ l 11ternatio11a l Business Disputes 

A program of 

W ,\ ~111'\CTO, A Rill rRi\ no, 
& M EDIATIO'- Sl· Rl l(I , l, c. 

lBl\&M 
lltttJ,O,.;.itoM+tiffltffifftti#.-A)Miffittrtti 

I TERNAT IONAL 
DISPUT E RESOLUTION, LTD. 

Incorporated 

The Local. National , and International Mediation Leader 

B USINESS MEDIATION G ROUP"' 
ADR 0"1 , Kl , ci, c~, 11 K 

4300Two U" ' " 5(.)L ,IKI. S1 /\1 111. WA 9X I0I 
(206) 467- 1506. 1-'AX (206)-167-78 I 0 
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GOOD VALUE FOR THE DOLLAR 

Strict ly on a percentage bas is, that means 
the odds are sli ghtly less than one in 
seven that you will be the target of a 
grievance this year. That is the price we 
all pay fo r having a system w ithout a ny 
entry barrie rs. Any aggrieved individual 
may complete and file a grievance form. 
A large number of the filings do not 
reac h the investigat ion stage because. 
on their face, they do not allege facts 
that could constitute a violation o f the 
Rules of Professional Conduct. In 1992 
41 percent of the grievances were dis­
missed by staff without an investiga­
tion. A nother 37 percent were dismissed 
after investigation. Thus, only about 
one out o f fi ve advanced to the next 
stage. the filing of a formal complaint. 
Another 9 percent were dismissed by a 
review committee. Complaints ari s ing 
out of the fam ily law prac tice area con­
tinue to lead the pack: about 25 perce nt 
of the total. followed by criminal law at 
16 percent. The most common source of 

ATTORNEYS! 
~ 

~; . 

~' 
4-. ' 1 
':_ }> 

Publish " 
your legal 
notices ' ~; 
here, the 
logical, 
economical 
choice 
within 
King 
County. 

GJoiirh;~6~~erce 
CALL 622-8272 

for details 

a g rievance is a c lie nt or former client 
(54 percent). Six lawyers were sus­
pended in 1992. and I I were d isbarred. 

The high dismissal rate of grievances 
might suggest that there should be a 
stricter filter on the intake. This would 
spare many lawyers from the irritation 
and/or trauma of having a grievance fi led 
against the m. However, any denial of 
access could easi ly lead the pub! ic to 
demand that lawyer discipline be re­
moved from the control of the bar. Fur­
ther, the disposit ion cannot be so c ur­
sory or speedy that the system wi ll be 
perceived by the public as a whitewash. 

Not every lawyer who becomes an 
involuntary participant is going to have 
a favorab le opinion of the disciplinary 
process. The challenge is to keep that 
number to a minimum. Courteous, pro­
fess iona l handling by staff, together wi th 
prompt. e fficient administration, a re es­
sential. Better tracking systems have 

It would be easy to make a case for 
why you should subscribe to CD Law. 

We could argue that CD Law searches 
of Washington statutes and decisions are 
faster than even the best on-line service. 
Or, that compared to the minimum on-line 
rates, both your CD Law compact discs 
are paid for in the first few 
hours of use. 

been instituted in the last two years to 
improve case management. The Board 
of Governors, whi le not a direc t partic i­
pant in the process, rev iews the status of 
all pend ing formal compla in ts at each of 
its mee tings, and frequently raises ques­
tions as to why a case appears to be 
stalled. Competency issues and lack of 
cooperation by the lawyer are often the 
explanation. Neverthe less, there is subtle 
pressure to improve the time lines. Over­
all, more grievances were c losed in 1992 
than were opened. 

So lo ng as the present system resu Its 
in a fair disposition of grievances- fa ir 
to the complainan t and fair to the law­
yer, it re mains the most cost-effect ive 
method to protec t the public from those 
few lawyers who vio late their trust. 

If you are interested in additional in­
formatio n about Washing to n lawyer dis­
cipline, a copy of the 1992 annual report 
may be obtained from Lee Ripley at 
(206) 727-8207. 

Instead, we thought we'd let you be 
the judge. 

Try CD Law for 30 days with no obli· 
gation. We'll provide installation, on-site 
training and even supply you with a 
CD·ROM drive to use at no extra charge. 

For more information or a FREE 
30-day trial, call 

(206) 623-1688. 
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Improve your courtroom 
presentations with 
professionally- pre pared 
legal exhibits. 

Appli cations include: 
• Flip charts 
• Easel boards 
• Maps of crime scenes/ 

accident sites. 
• Floor plans 
• Time l ines/calendars 
• Document enlargemems 
• Medical diagrams 
• Many others to fit 

your special needs. 

Advantages to you are: 
• Precious preparation 

time saved. 
• Clari ty and readability 

for you. judge & jury. 
• Visual impact can rivet 

attention to your 
evidence. 

• You present a well-preparecl. 
ultra-profess ional image. 

Reasonable. timely. discreet. 
Call now. 

□ 

DON COPPOCK 

GRAPHIC SERVICES 
GRAPHIC DESIGN & PRODUCTION 

VISUAL AIDS 
DESIGN CONSULTATION 

TECHNICAL ILLUSTRATION 

12061789-5599 

.. . · EXEC'S REPORT 

THE PUBLIC IMAGE 

OF LAWYERS 

by Dennis P. Harwick 
WSBA Executive Director 

Mo re has probably been written in bar 
magazine columns on this subjec t than 
any other. I have vis ited the topic with 
regularity over the years-but bear with 
me. Some weeks ago I was in Boston 
attending the conglomerate of meetings 
known as the A BA Midyear and had the 
chance to meet the new ABA "co mmu­
nication czar" (I understand he hates 
that te rm)-Michael Scanlon. 

Scanlon was on the circuit to meet all 
the A BA constituenc ies, so he spent a 
few minutes wi th the executive commit­
tee o f the National Assoc iatio n of Bar 
Executives on which I sit as a state bar 
delegate . In his short time on the j ob, he 
had concluded that at least part o f the 
proble m with the public image o f law­
yers lay in the fo llowing sy llogism: 

The Syllogism 
I . The legal system isn' t working. 
2 . The legal profession makes mo ney 

from the lega l system. 
3. The legal profession has a vested 

inte rest in preserving the current sys­
te m. 

4. T herefore, the legal profession is 
corrupt and can' t be trusted to chanoe 
the system . 

0 

Simple, straightforward. and devas­
tati ng. But is it true? 

The Analysis 
I . The legal sys1em isn '1 working: 

Hardly anyone would c laim that the 
legal system is functioning the way 
we want it to . Litigation is ex pensive. 
Court systems are clogged and slow. 
Granted, the American civil and crimi­
nal justice systems may be better than 
most of the alternatives in the world; 
but everyone agrees that there is plenty 
of room for improvement - just in 
funding and effic iency, if nothing e lse. 

2. The legal profession makes money 

Dennis P. Harwick 

f rom the legal sys/em: It's true. Law­
ye rs make the ir living represent ing cl i­
ents in the system. There·s no use 
arg uing that this premise is fa lse­
just as there is no use arguing that 
surgeons make money by cutting into 
people and that teache rs make money 
by teaching students. 

3. The legal profession has a vested 
interest in preserving the currenl sys­
/em. Wrong! Here' s where the sy llo­
gism breaks do wn. No o ne signs up 
to be the dance band on the Titanic 
(though I was introduced before de­
li vering a dinner speech the other night 
as a direct descendant of the captain 
of the Titanic). 

If the system is fa iling, the legal 
profession has both an interest and a 
duty to fix it. The legal profession 
he lped pi oneer a lternati ve d ispute 
reso lution (ADR). The legal profes­
s ion has pushed for greate r fu nding 
for both the c rim ina l and c ivil j ustice 
syste ms. T he legal profession has 
sought greater efficiencies in the j us­
tice system through case management 
and auto mation. 

The economics o f law practice are 
subject to the same market forces as 
are other products or services. They 
evo lved from fl at fees to hourly bill­
ings, and now may be moving back to 
"value bil li ng.'' Consumers of legal 
services are demanding more e ffic ient 
and economic delivery of high qua lity 
lega l services. Whether it is the laws 
of economics or the law of the jung le , 
it's a jungle out there . 

4. Therefore, 1he legal profession is 
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corrupl and can ·1 be 1rus1ed lo chanie 
!he sys1e111. Thi s conc lus ion o nly 
works if step three of the syllog ism 
works . The simple fact is that both 
the organized bar and individua l law­
yers have a vested interest in improv­
ing the system. We know from expe­
rience that some ' 'ine fficiencies" must 
be to lerated and de fended to achieve 
j ustice, e.g., rules of e vidence, pre­
sumption of innocence, etc. But if the 
sys tem doesn't work, it doesn't mat­
ter what part you play in it. Lawyers 
have a special place in the system and, 
hence, a special duty to improve the 
sys te m. 

* * * * * 

Lawyer Jokes and the recent 
issue of De Novo : 

I need to issue the obligatory '·I have a 
good sense of humor, so don ' t get me 
wrong" disclaime r- but I'm sick and 
tired of lawyer j okes. Imagine, the n, my 
surprise and horror at finding a serie s of 
lawye r jokes in the editor's column of 
De Novo. the Washington Young Law­
yers Di vis ion tabloid . I agree with those 
who called to e xpress their dismay at 
both the concept of running such mate­
rial in a bar-sponsored publication and 
at the lewd, taste less nature of many o f 
the j okes (and have shared my thoughts 
w ith Ted De Groff. the editor, and the 
leade rs of the WY LD). 

Just to show that I don ' t find a ll hu­
mor about lawyers objectionable, le t me 
contrast two skits that aired recentl y on 
Seattle ' s "Almost Live•· comedy show. 
The firs t was about the ne w sport of 
'"lawyer tossing" and was replete with 
flying bodies in three-piece suits and 
attache cases. The second was about 
two lawyers peddl ing the ir wares , e .g., a 
s imple wi ll , an uncontested dissolution, 
etc .. to the driver of a car on Seattle ' s 
Aurora A venue . better known for othe r 
kinds of street walking peddlers. The 
first skit I found unimaginative and o f­
fe nsive; the second I thought to be a n 
amusing twist on c ha llenges of practic ­
ing law. 

I' m not sure why I've grown increas­
ingly weary of lawyer jokes. Pe rhaps 
it 's the fact that part of a bar executive's 
job seems to be liste ning to nonlawye rs 
tell the latest lawyer joke . I be lieve, 
however. that my weariness has more to 

do with the fac t that most lawyer jokes 
a ren ' t very creative o r imaginati ve. 
Rather, they seem to concentrate on one 
issue- demeaning a group of people. In 
this regard , I have come to the co nclu-

sion that lawyer jokes are every bit as 
ins idious and prejudiced as rac ist and 
sex ist jokes. 

Enough of the soap box . I fee l bette r 
now. 

Burden of Proof. 
Without a qualified expert on your team, you may not be 
able to provide the burden of proof to the court. For over 
67 years, Pacific Testing Laboratories has been providing 
the burden of proof to our clients. 
• Forensic Engineering• Metallurgy• Failure Analysis• Electrical Tests• 
• Fire Investigation • Accident Reconstruction • Construction Litigation • 
• Slip & Fall• Nondestructive Examination• Computer-Aided Testing• 

PACIFIC TES.'-0- R-AT_O_R_ I_E_S __ 

(206) 282-0666 
3257 16th Avenue West, Seattle, WA 98119 

, HONDA 
THE CHALLENGE: THE Sou.moN: 
Buying a Car Honda of Seattle 

~ A.H M H onda A1'.'coi'll EX &"<Ian 

Call one number, one time, from your office. Identify yourself as a 
WSBA member, tell us which model Honda you're interested in and 
then sit back. Don Sposato will get back to you with price, availability, 
trade-in value, and payment options. Honda of Seattle will arrange 
your purchase or lease by phone. Take the Honda of Seattle challenge. 
You'll love the solution. Call Don@ 382-8800 or 1-800-735-7206. 

( \ 4 ] Honda of Seattle 
PROFESSIONAL PRACTJCT PROGRAM 
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APPELLATE LITIGATION 
Doug North is 
available for 
consultation, 
association or 
referral on 
your next 
appeal. 
Winner of a 
1991 Wash­
ington Law 
"Judges 

Choice" Award, Doug has success­
fully handled appeals in the 
following areas: 

Trial Practice Rule• 
Bryant v. Palmer Coking COil! Co., 

67 Wn. App. 176 (1992) 

Motions to Vacate 
Vaughn 17. Chung, 

119 Wn.2d 273 (1992) 

Service of Process 
Romj~ 17.Fairchild, 

60 Wn. App. 278 (1991) 

Insurance 
Tissel/ 17. Liberty Mutual, 

115 Wn.2d 107 (1990) 

Child Support 
Marriage of Sacco, 

114 Wn.2d 1 (1990) 

Business Torts 
Hoffer 17. State, 

110 Wn.2d 415 (1988) 

Workmen's Compensation 
Dennis 17. Dept. of Labor and Ind., 

109 Wn.2d 467 (1987) 

Real Estate 
American Federal Savings v. McCaff ery, 

107 Wn.2d 181 (1986) 

Child Custody 
In Re Dombrowski, 

41 Wn. App. 753 (1985) 

Personal Injury 
Jensen 17. Beaird, 40 Wn. App 1 (1985) 

Property Division 
In Re Marriage of Lindsey, 

101 Wn.2d 299 (1984) 

Product Llablllty 
Cammon v. Clark Equipment Co., 

38 Wn. App. 274 (1 984) 

DOUGLASS A. NORTH 
Maltman, Reed, North 
Ahrens & Malnati, P.S. 

1415 Norton Building 
801 Second Avenue 
Seattle WA 98104 

(206) 624-6271 

WHY ATTORNEYS NEED 

by Michael S. Gillie 

lte rnative Dispute Resolu­
tion ("ADR") is bringing 
abouta basic change in the 
advice an atto rney should 

give to a clie nt. Traditionall y. attorneys 
had two methods available to resolve a 
c lie nt' s dispute: direct settle ment nego­
tiatio ns. and litigation. With the advent 
of ADR- wh ich is wide ly supported by 
the legal and business communities­
dispute resolution is now a matter of 
selecting from a wide variety of A DR 
options rather than automaticall y filing 
a lawsuit. This is making the practice of 
law more complex and sophisticated, but 
also more responsive to a cl ient' s needs. 

Attorneys with experti se in alte rna­
tive di spute resolu tion wil l v iew a case 
diffe rently from those who don' t. To 
illustrate the point. consider the follow­
ing examples: 

A partne rship is di ssolving and the 
parties have reached agreeme nt on ev­
erything but the in terpretation o f con­
tract language relating to a $ I 0 ,000 de bt. 
One o f the partners is moving perma­
nently to Flo rida in three weeks. 

A business and one of its suppliers 
has a d ispute over the quality o f goods 
furni shed. The parties have had a long 
a nd successfu l relationship, but they are 
angry at one another. 

Twenty homes in a recently-built hous­
ing developme nt experie nce severe base­
ment fl ooding in heavy rains. Some of 
the homeowne rs have had to move out 
a s a result. 

If asked to categorize the above situa­
tions. most allorneys would say that they 
are: a partnership dispute . a commercial 
contrac t (UCC) matter, and a construc­
tion de fect case. Those answers are cor­
rect w he n ana lyz ing what law applies; 
but they are irre levant when cons idering 
dispute resolution optio ns. Someone 
skilled in a lte rnative dispute resolution 
would categorize them as: a case need­
ing an immediate re solution, an e mo­
tional dispute between parties who have 
a continuing relat ionshi p. a nd a mult i­
party negotiation whe re a creative solu-

tion may be possible. 
In each of the above examples. the 

traditional response would have been a 
direc t settle me nt discussion or a de mand 
lette r which, if unsuccessfu l, would be 
fo llowed by a lawsuit. Today. that ap­
proach would be too limited. The fi rst 
example probably cal ls for a quick. bind­
ing arbitration. The second, because of 
the continuing re lati onship and the need 
to diffuse the e motions, calls for media­
tion; as does the th ird because of the 
large number o f part ies involved and the 
opportunity for c reat ive settle ments. 

In any of these examples litigation 
may be a necessary, but it should no t be 
pursued automatica lly. An adve rsaria l 
adjudication. by its nature, can c reate 
barrie rs to settle me nt. The simple act of 
fi ling a lawsuit. with the typical aggres­
s ive language and causes of ac l ion in 
the complaint, can polarize the parties 
and severely impair the chances for a 
quick settlement. And the steps of liti­
gatio n, each wi th its le ngthy time lines, 
can delay serious sett leme nt di scussions. 
It is seldom in the c lient' s best interests 
to have expensive and stressful lit iga­
tion d rag on for years, and thus it is the 
attorney' s ro le to help the client avoid 
that situation if a reasonable alte rnati ve 
is avai lable. A DR ofte n can prov ide 
that alternative. 

The two major alte rnatives to litiga­
tion are mediati on and arbitration , but 
the fi e ld of ADR also consists of a large 
and growing numbe r of "hybrid" pro­
cesses such as m ini -trials, summary jury 
tria ls. referees. and settle ment days. 
Eac h of these categories also contains 
its own subset o f o pt ions, such as what 
the ro le of the neutral wil l be, the ex te nt 
o f confidentiality. a nd the scope o f pre­
session ac ti vities. These processes arc 
constan tly evolving a nd each of these 
a lternatives has its advantages and d is­
advantages. No o ne A DR method is ap­
propri ate for e ve ry d ispute, but some 
ADR process is se ns ible for most cases. 

As a result of the e ffecti veness o f these 
a lternatives. ADR e njoys broad-based 
suppo rt w ithi n the legal community. 
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TO KNow ABOUT ADR 

Courts around the country have imple­
me nted ADR programs. and several hun ­
dred law firms have s igne d an ADR 
Pledge to advise the ir cl ie nts about A DR 
where appropriate (a similar pledge is 
be ing considered by the A DR Section of 
the Washing ton S tate Bar Association). 
The re is a growing movement towards 
making advice about ADR an ethical 
require ment for atto rneys. For example. 
the Colorado Supreme Court recently 
enacted the following Eth ical Ruic: 

In a matter involving or expec ted 
to involve litigation, a lawyer should 
advise the clie nt of alte rnative form s 
o f dispute resolution which might 
reasonably be pursued to attempt to 
resolve the legal d ispute or to reach 
the legal objecti vc soug ht. 

[Colorado Model Rule 2. 11 
There are a lso practical and legal c on ­

cerns for the practitione r . As to the 
former, it is obvio us that develo ping and 
maintaining a c lie nt base is critical to 
the success of a legal practice. In today's 
marketplace the competi tion for c lients 
is fie rce, and more than ever clients a re 
de ma nding quick, cost-effective results . 
For example , ADR is a very hot topic in 
commerc ial c irc les, where more than 500 
major corporations have s igned a pledge 
in favor of the increased use of A DR . 
Many law firms have recognized the in­
evitability of the c hange towards A DR . 
and they are scrambling to gain ADR 
expert ise so as to be able to satis fy the ir 
c lie nts' demands that these a lternatives 
be used. Those commercia l attorneys 
and firms that haven ·1 taken these steps 
are a lready at a s ig nificant competit ive 
disad vantage . 

The re is a lso the subject of legal mal­
prac tice. The law is constantly evo lv­
in g - not on ly s ubsta ntive ly, but 
procedurally as wel l. In the same way 
that an attorney must keep up w ith new 
statutes and court decisions. attorneys 
mus t be famil iar w ith new procedures 
that have bee n shown to produce quic k 
and e ffic ie nt resollllions of disputes. If 
a cl ie nt tells a n attorney that a di spute 
must be reso lved immediately or a valu-

ab le bus iness will be ruined , is the attor­
ney being negligent if he fa ils to te ll the 
client abou t alternatives to litigation'./ 
Clearly an argument can be made that 
he has . 

As the above d iscussion points o ut , 
there are now two bas ic ste ps that an 
attorney should take prio r to advising a 
client on a course of action : ( I) the tra­
ditiona l cons ide rations of legal rights 
and respo nsibil it ies; and (2) an analys is 
o f the c ircumstances of the case to de­
termine the best dispute resolut ion ap­
proach. 

To accomplish the latte r task. auor­
neys need to familiari ze the mselves w ith 
the details o f various alterna ti ve di spute 
resolutio n techniques. Allorneys need to 
know how to identi fy the case c harac­
teri stics that call for mediation, arb itra­
tion or some othe r form o f ADR. They 
need Lo unde rstand the legali ties. a nd 
the advantages a nd disadvantages of each 
process. 

Besides the theory, a!lorneys need to 
be familiar with the resources in their 
communities. Fo r instance, most com­
munities wi ll have a Dispute Resoluti on 
Center fo r landlo rd-tena nt, ne ighbor­
hood, and family disputes; and the re is a 
wide variety o f o the r public and pri vate 
ADR services. each with its own ap­
proach. 

There is no magic to these A DR pro­
cesses- they are s imply common sense 
ways to resolve disputes as effectively 
as possible. Common sense has a way of 
spreading quick ly . and today some fo rm 
of ADR is being used in vi rt ua lly every 
areaof law. YetADRhasonlyscratched 
the surface- the majo r applications are 
yet to come. 

Attorneys need to keep up. 

Michael S. Gillie is 1he fo1111der and 
E.r:ec111iFe Direcwr of Washi11g1011 Arbi-
1ra1io11 & Media/ion Service and U11i1ed 
States Arbi1ra1io11 & Media1io11. /-le is a 
na1ionally-recognized speaker and w1-
1hor on ADI? topics. 
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C ELLULAR PHONES: ARE T HEY RIGHT FOR You? 

by Gregory S. Morrison 

Like the desktop computers and fax 
machines that came before them, cellu­
lar phones are yet another improvement 
in the way we deliver legal services. 
And, also like the ir predecessors, the re 
is a certain amount of uncerta inty asso­
ciated with the dec ision to buy or not to 
buy one. 

The threshold question is not whether 
cellular phones are good or bad, but 
whether a cellular phone is right for you. 
Depending on the nature of your prac­
tice, you may obtain tremendous ben­
efits from a cellular phone. 

Freedom and convenience are the two 
most popula r reasons for us ing a cellu­
lar phone, which enhance the user' s 
abi lity to go anywhere within the cell 
network and still be accessible. This fea­
ture is of part icular importance to new 
c lients, who might need to ta lk to you 
right away. 

Anothe r important advantage is the 
ability to convert "down" time into bill­
able hours. Have you ever been stuck in 
traffic? Have you ever been caught end­
lessly waiting for your turn o n the 
docket? Enough said. 

You may also be surprised to learn 
that the re are fax machines cuJTently 
available that work off cellular phones. 

Persona l safety is anothe r good rea­
son to invest in cellular service. Men 
and women lawyers alike can enjoy in­
creased peace of mind knowing that po­
lice, med ical or roadside assistance is as 
near as the ir cellular phone. 

A ce llular phone transmits and re­
ceives radio waves. The strength of the 
signal is maintained by constant moni­
toring and switching through differen t 
"cells." This mainta ins a c lear signal, 
even while you are driving . 

Some companies in major population 

LEATHER STAYS 
ON THE JOB 
When buying furniture is a 
business decision, 100% 
top-gr a in leather becomes 
an excellent investment. Not 
only is it beautiful , comfort­
able and washable , it also 
lasts four times longer than 
fabric or vinyl. 

3333 184th SW• cynnwood 
774-0033 

1304 Western Ave. • Seattle 
223-1050 
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cente rs offer service with ranges ex­
tended up to severa l thousand miles. 
However, reception virtually disappears 
o nce you travel out of your cellular­
service network. 

But, as any good lawyer-business per­
son knows, cost is an important factor. 
There are two basic costs associated with 
cell ular service. T he first is that of the 
cellular phone itself. Generally speak­
ing, the smalle r the unit, the bigger the 
price. (Also note that smaller units have 
shorte r battery lives.) 

T he second cost, monthly service, is 
the one that can rea lly add up. The 
usual billing format consists of a monthly 
service charge that inc ludes a prese t 
number of "free" minutes. Thereafter, 
the more minutes used, the less expen­
sive they become. The catch here seems 
to be that most cellula r users spend much 
more time than they realize. 

Unfortunate ly, cel lular phone users 
can have no expectation of privacy as to 
the unauthorized monitoring of the ir con­
ve rsa tio ns . Although unauthori zed 
monitoring is very diffi cult, it is still 
possible . 

So, if a cel lul ar phone sounds like a 
good idea to you, be sure to research 
which phones and service companie fit 
your requirements best. 

This column is a clearinghouse f or 
be11er ways to run the law office. Con­
tributions are solicited from all me111-
bers of the Bar and should be senL to: 
Gregory S. Morrison, Tips Editor, The 
Flour Mill Penthouse, W. 621 Mallon. 
Spokane, WA 99201. 



PREDISPUTE PLANNING 

FOR BUSINESS 

by Richard E. Keefe and Warren J. Rheaume 

[[]] 

t is ax iomatic that a new 
business requi res a business 
plan, if for no other reason 
than neither equity capita l 

nor debt fi nancing can be obtained with­
out one. Successfu l management of an 
existing business al so requires a con­
tinuing planning process. To plan to 
succeed, a business must continuously 
assess its strengths and weaknesses, ana­
lyze its market position , develop new 
products, predict future sales and staff 
requirements. and budget and assess 
capital and debt needs. Indeed , new 
business planning is not a ll that much 
different than managing an ongoing en­
terprise. 

As lawyers, we play an important role 
in the process by helping our clients 
determine the proper structure for the ir 
business, conducting tax planning, draft­
ing shareholder agreements, providing 
advice and documentation on business 
relationships with others, counseling 
with regard to employment matters and 
more . But hi storically, we have done 
very little to he lp o ur c lients avoid dis­
putes and to plan for the prompt, fai r, 
cost-effective and pred ictable resolution 
of disputes. In today's business envi­
ronment, lawyers have not only an op­
portunity but a lso a duty to advise cl i­
ents of the potpourri of A DR techniques 
available and to he lp them plan both to 
avoid disputes and to reso lve them in 
the best possible manner. 

In our experience, most thoughtfu l 
counsel do advi se c lients to deal fairl y 
in good faith in order to avoid disputes. 
However, waiting unt il disputes arise 
and letting them be resolved by tradi ­
tional litigation methods or attempting 
to c raft appropriate A DR procedures 
postdispute is not nearly enough. By 

then the c lient has litt le or no control 
over the dispute. Our profession's fa il ­
ure in thi s arena makes o ur clients­
who run "on-line" in this Informatio n 
Age-return to the Dark Ages to re­
solve the ir disputes. Predispute plan­
ning brings dispute resolution into the 
modern age by permitting businesses to 
c reate processes they control and which 
will be more effic ient, predic table and 
ultimate ly, more "bus inesslike." 

The Planning Process 
The first step in creating a dispute 

resolutio n plan for a business is to learn 
about the various ADR techniques and 
how they can be used sing ly or in con­
cert to resolve disputes more quickly 
and predictably. Second- and of c riti­
cal importance-one needs to identi fy 
and analyze the disputes like ly to arise 
in the parti cular business. Third, a rea­
soned determination should be made as 
to how best to struc ture a process fo r 
each type of dispute likely to arise . 
Fourth, a writte n plan should be pre­
pared containing: ( I) a po licy state ment 
articulating the company's goal to re­
solve a ll disputes promptly and fa irly; 
(2) a set of processes for reso lving all 
antic ipated d isputes; and (3) the appro­
priate predispute provisions to be in­
serted in contracts, employment manu­
als, leases, loan documents and the like. 

ests. Or they may determine who is 
right, based on some independent stan­
dard of legitimacy or fairness. Finally, 
d isputes may be resolved in favor of the 
most powerful. They suggest that the 
most effic ient dispute resolution syste m 
encourages the parties to reconcile their 
interests through negotiat ion or media­
tion, saving the more e xpens ive rights 
determination by arbitration or litiga­
tion as the moving force for prompt in­
terests-based resolution. And they coun­
sel "loop-backs" to negotiate interest rec­
onciliation even if it becomes necessary 
to proceed with rights dete rmination. 

While the foregoing may sound uto­
p ian, some industries have proven oth­
erwise. For example, the constructio n 
industry has proven that effectively man­
aged dispute resolution is both practical 
and wise. Changes in our dispute reso­
lutio n system will mirror the dynamic 
change experienced by most businesses 
and wi ll come at an accele rating pace in 
the next several years. Thus, whatever 
solutions we adopt today must be re­
viewed tomorrow and possibly changed 
the next day. 

What Are the Options? 
The three most popular alternate dis­

pute resolutio n techniques presently are 
mediat ion, evaluation and arbitration : 

Fifth, management, employees and coun- Mediation - a process where a 
sel commit to work together to imple- neutral serves as an inte rmediary to 
ment the policy and plan. facilitate a settlement acceptable to 

In the ir excellent book, Getting Dis- the parties. 
putes Resolved, Ury, Brett and Go ldberg ' Evaluation - a neutra l, often a 
identify three bas ic methods of dispute retired judge, evaluates the case and 
resolution. First, and most preferable, opines on the likely result to faci li-
the parties may resolve their dispute by tate settlement. 
identifying and reconciling the ir inter- Arbitration - an adjudication by 
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a neutral conducted pursuant to pre­
agreed rules and procedures. 

Typically, neither mediation nor evalu-
ation is bindi ng. but the parties are free 
10 create a process in which either can 
become binding. Arbitration also may 
be binding or advisory, but as used in 
this artic le. the term "arbitration" im­
plies a bindi ng result. 

There are numerous other techniques 

and variations on their themes, such as 
minitrials, "baseball " or high-low arbi­
tration. One of the advan tages of the 
evolving privat ization of dispute resolu­
tion is that under both Washington and 
federal law. parties can create almost 
any process that suits their needs-and 
which they can control' 

The Process -Deadlines 
Experience tells us that 90-95 percent 
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of all disputes sell le, most often "on the 
courthouse steps." Why? Because on 
the brink of trial the parties face a dead­
line-the case will be tried and a final 
result obtained. 

The key point in designing an effec­
ti ve process is to create the earliest pos­
s ible deadline for resolution of the dis­
pute, consistent wi th logistic and fair­
ness concerns. Once the deadl ine is 
es tablished. med iation. evaluation or 
other techniques to promote sett lement 
become significantly more e ffective. 
Thus, prompt arbitration is the founda­
tion of successful predispute planning. 
That being said, some (c lie nts and law­
yers) will say: "Great, just put an arbi­
tration clause in the contract and move 
on." That approach almost assures the 
creation of a poorly fu nctioning system. 
To achieve the desired results. the dis­
pute resolution clause should: 

• Mandate the earl iest possible dead 
line for ending the dispute; 

• Encourage optional mediation or 
evaluation without extending the 
deadline; 
• Severe ly lim it discovery and mo­
tions; 
• Streamline the hearing by relax­
ing evidentiary rules: 
• Limit the length of the hearing; 
• Provide for arbitrator(s) with the 
appropriate expertise; and 
• Restrict appeal rights. 

An article of th is scope cannot discuss 
in detail all of the ways to help busi­
nesses achieve prompt resolution of dis­
putes outside of the courthouse. For 
example, there exists a host of techniques 
usefu l to sett le di sputes already in liti­
gation through the early use of media­
tion and evaluation. However, if all 
practitioners who advise businesses de­
velop a working knowledge of ADR and 
then use that knowledge. the result will 
be better agreements. fewer lawsui ts and. 
ult imately, happier clients. 

1 Ury. Breit and Goldberg. Celling Dis­
putes Resolved ( 1988). 

Seattle attorneys Richard E. Keefe 
and Warren J. Rheaume practice with 
Foster Pepper & Shefelmen. 



WHEN MEDIATION WON'T WORK 

by Nonna Skumanich and Denise Lach 

ediation is increasi ngly popu­
lar as a method to resolve 
fa mily, e nvironme nta l, and 

community d isputes. This move away 
from adjudication. however, is accom­
panied by liule cr itical analysis of dis­
pute features. d isputant c haracteri stics, 
or mediation mechani cs. This brie f ar­
ticle revie ws several o f those features 
which may make d isputes less ame nable 
to mediation. 

Mediators know that many features 
can limi t the usefuln ess of mediation. lf 
identified. they can serve as red !l ags 
for questioning whe the r mediation is a n 
a ppropriate approach to resolve a par­
ticular dispute . Some of the m may even 
sugges t termination of a mediatio n pro­
cess. The first section of this article 
reviews three conte nt features of dis­
putes- rights of the disputants, B AT NA 
(Best A lte rnative To a Negotiated Agree­
ment). a nd s ingle -issue disputes-whic h 
may make disputes less likely to be suc­
cessfull y mediated. The second section 
of the artic le revie ws four process fea­
tures of disputes-participants' ability 
to negotiate. the ro le of l he neutral, power 
dyna mics. and the mechanics of media­
tio n-which are like ly to make e ffec­
tive mediation more diffic ult. Finally, 
we revie w the impl ications for media­
tors a nd disputants who select to medi­
ate the ir disputes. 

While other process and conte nt fea­
tures o f mediation may affec t the suc­
cessfu l resolution o f specific dispu tes. 
the features we selected to discuss have 
been empirically tested and/or discussed 
in the lite ratu re. Empi rical research on 
mediation is sparse. The most rigorous 
e mpirical work foc uses on fami ly and 
divorce mediation. although even in this 
area the research is qu ite limited .' Re­
search in e nvironmental and communi ty 
dispute resolution is still in the anec­
dotal "war story" or case study phase. 
a lthough exceptions cx is t. 1 As we dis­
cuss the content and process features 
w hich may limit the usefulness of me-

diation, we provide examples from the 
fami ly mediation and environme ntal dis­
pute resolution I iterature . 

Content Features 
That May Limit 

the Usefulness of Mediation 
The ideology o f mediation strong ly 

suggests that if disputes center on the 
rig/11s of indiv iduals or g roups. media­
tion is probably not an appropriate dis­
pute resolution mechanism. Disputes 
ove r rights belong in the court syste m. 
It is more like ly that disputes over inter­
ests will be effecti vely mediated. T he 
d iffic ul ty for mediato rs a nd d isputants. 
however, arises in untang ling rights from 
interests and even d istinguishing rights 
from interests in certain d isputes. 

Ri ghts e mbody both publ ic and pri ­
vate inte rests. As substanti ve legal stan­
dards , rights protect those specific in ter­
ests the polity believes mu st be pro­
tected. What becomes problematic for 
d isputants is determining whether thei r 
rig hts and inte rests are coterminous o r 
disparate. In the fo rmer, rights wi ll likely 
become a focus of mediatio n. In the 
latte r. disputants. wi th the assistance of 
ne utrals, will need to determine and ar­
tic ulate their inte rests to begin the nego­
tiation. For example, disputants in fam ­
ily med iation often try to dete rmi ne 
c hi ldre n· s res idence schedules. Both the 
pare nts and childre n have "rights"' to a 
pare nt-child re lationship but that re la­
tionship must be negotiated as the par­
e nts' " interest" in the cus tody of the 
c hildren. In th is example. the rights and 
interests o f the parents arc coterminous 
a nd must be negotiated as interests. 

One of the ways that di sputants are 
taught to unta ng le their inte rests a nd 
r ights is thro ug h analys is o f the ir 
BATNA or Best Alte rnati ve To a Nego­
tiated Agreement.-' The reason dispu­
ta nts enter mediat ion is to produce a 
better seulemen t than they can produce 
without mediation . The BATNA be­
comes the sta ndard against whic h d is-

putants measure any proposals or agree­
ments. If disputants rea lize that their 
BAT NA is a lawsuit in which they are 
h ighly li kely to be successful , they may 
be in a conflic t ove r a right. 

The ana lys is o f BATNA al so he lps 
disputants think about the ''ripeness"' o f 
the confl ic t they are e ngaged in. Many 
mediato rs believe that disputes need a 
certain level of " ripeness," like good 
wine o r cheese. before they can be ef­
fec tively med iated. A BATNA analysis 
may point out to disputants that at th is 
point other options arc more like ly to 
successfull y resolve a conflict. A good 
example of how dispute "ripeness·· may 
be necessary for successfu l mediation is 
the c urre nt conflict over national forest 
manageme nt in the Pacific Northwest. 
While th is conflict has been raging for 
decades.• and various dispute methods 
have been tried,5 we may jus t now be 
coming to a po int w he re the d ispute is 
" ripe" for reso lution. The Clinton ad­
min istration promised a "forest summit' · 
during the 1992 campa ign season. and 
veterans of the forest wars- e lec ted of­
ficials, natural-resource agenc ies, tim­
be r companies, and env iro nme nta l 
groups- seem ready to sit down and talk. 
Prior to this point. disputants may have 
believed that their BATNA involved 
some other type o f dispute reso lution 
such as litigation. administrative-agency 
action. or legislative decision-making. 
If the forest manageme nt di spute is 
" ripe," a ll di sputa nts w ill realize that 
continuing liti gation. legislative riders, 
and agency manage ment plans will not 
b ring a reso lution. Thus. they should be 
w illi ng to come to the bargaining table. 

One fina l content lcature of d isputes 
that may limit the e ffec tiveness of me­
d iation is the number o f issues unde r 
d ispute . Traditionall y. dispute resolu­
tion theory suggests that when one pri­
mary issue ex ists in a dispute . each dis­
putant bel ieves that in o rder to get more, 
the othe r party must get less.6 These 
"zero-su m'' d isputes are unl ikely to be 
effecti vely mediated . Di sputa nts have 
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no incentive to continue with negotia­
tions once they recognize that no pos­
sible compromise exists to satisfy their 
minimum demands.7 Recent empirical 
work8 suggests that single-issue disputes 
are much less like ly to be effectively 
mediated than multiple issue disputes. 

When disputants or practitioners are 
determining whether mediation would 
be an effective dispute resolution tech-

nique, three characteristics of dispute 
content may suggest whether the dis­
pute is amenable to mediation. If the 
dispute centers on the rights rather than 
the interests of individuals or groups, if 
the dispute is not ready or "ripe" for 
dispute resolution, or if the dispute fo­
cuses o n a single issue, mediation is 
likely to be ineffective in resolv ing the 
dispute. 
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Process Features 
That May Limit 

the Usefulness of Mediation 
Often, participants to mediation are 

unable to negotiate because (I) their 
emotional state or other factors impair 
their abi lity to negotiate; (2) they have 
limited information and limited under­
standing of their legal rights and cannot 
clearly identify their alternatives to a 
negotiated agreement; (3) they are un­
able to articulate thei r positions and in­
terests; or (4) they simply do not have 
negotiation skills . One role of the me­
diator is to guide the inexperienced dis­
putant th rough negotiation : helping de­
fine the best a lternative to a negotiated 
agreement (BATNA) and helping un­
derstand and respond to offers and coun­
teroffers. However, sometimes the in­
abil ity to negotiate cannot be corrected. 
In this latter case, the role of the media­
tor is to identify individuals for whom 
mediation is inappropriate. 

Recent empirical studies in family 
mediation are beginning to identify dis­
putant characteristics that contraindicate 
mediatio n. In one study, researchers 
found a strong empirical re la tionsh ip 
between a dysfunctional fam ily profil e 
and unsuccessful mediation.9 In a sec­
ond study, 10 researchers identi fied cer­
tain d isputant characteristics such as high 
levels of anger of conflict that are corre­
lated with unsuccessful mediation. 

How can practitioners prescreen for 
inappropriate disputants? One method 
is to interview them. Two private me­
diators found that a s ix-hour assessment 
stage was neces. ary to detect individu­
als who either were not appropriate for 
med iation or needed premediatio n 
therapy. 1 1 A second method is by writ­
ten questionnaire. A written assessment 
tool called the Di vorce Mediation As­
sessment Instrument (DMAI) was re­
cently evaluated. Researchers found that 
the tool has high reliability and reason­
able validity.12 

Taken together, all of these studies 
demonstrate that it is possible to iden­
tify couples who are not appropriate for 
mediatio n. As experimentation and re­
search increase, we should be able to 
expand the use of tools like the DMAI. 
Alternati vely, we should be able to de­
velop appropri ate interven tion tech­
niques to ready disputants for media-
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tio n. 
Psychological fac tors are not the only 

ones that affect a participant 's abi lity to 
negotiate. Thi s ability is further impaired 
whe n a disputant lacks legal and sub­
stanti ve information regarding the dis­
pute .U The disputant is the n in danger 
of reac hing agreeme nt without informed 
co nsent. Without e nough information 
to fu lly identify the available alterna­
tives, disputants a re unable to determine 
the costs and be nefits of reaching a ne­
gotiated settle ment. Having a BATNA 
allows the less powerfu l disputants "to 
set li mits a nd understandings of when 
!they are I likely to be taken advantage 
ol"' 14 and to dec ide when to cease nego­
tiatio ns. 

Fina lly , a d isputant's abil ity to nego­
tiate is affected by verbal skills . It is 
important to recognize that mediation is 
a verbal process and is inappropriate for 
indiv iduals who do not have the neces­
sary communication skills or the ability 
to put pos itions and interests into words. 

An addit ional process feature that may 
make mediation less e ffective as a d is­
pute resolution technique is the pres­
ence of entrenched power imbalances. 
Mediation cannot correct for social im­
balances of powe r, and some critics sug­
gest that mediation perpetuates the sta­
tus quo, c reating a kind of second-class 
justice for the less-powerful. 15 

Environme ntal act ion groups, e spe­
c ia lly g rass roots groups, consider them­
selves re lati ve ly powerless in the face 
of government agenc ies and large cor­
porations. To redress the imbalances of 
power, environmental groups often form 
coali tions o r consortia of national and 
local g roups, bring ing together a large 
cons titue ncy. For e xample, du ring the 
con flict over management of Pac ific 
Northwest forests, Senator Mark Hatfield 
of Oregon called a "Timber Summit" in 
1989 to consolidate a resolution to the 
di spute before the spotted owl was listed 
as a threatened or e ndangered species. 16 

Forty-three local and national groups, 
working togethe r as "The Ancient For­
e st A lliance,'· created a more-powerful 
di sputant than any s ingle envi ronmental 
group. 

Wome n are also reacting critically to 
ADR , suggesting that socia l inequities 
for wome n are reproduced and perpetu­
ated in mediation and other ADR fo­
rums.17 T here is a body of li te rature 

which asserts that irre mediable power 
imbalances ex ist between wome n and 
men, and that social inequities are pe r­
petuated in mediation. 18 For these rea­
sons, many question the usefulness o f 
mediation for wome n. Women may have 
less negotiating power and be at a seri ­
ous disadvantage as a result o f social­
ization factors that make the m less ab le 
to art iculate the ir needs and more wi !l­
ing to compromise their needs in o rde r 

to maintain relationships. 19 As a result , 
women in mediation tend to expect less 
a nd settle for less. Other authors argue, 
however, that the empirical studies do 
not support the contention that media­
tion is harmful for women20 They sug­
gest that these factors can be a resu It of 
fewe r basic negotiation ski lls, no t gen­
der socia lization.21 While thi s debate is 
ongoi ng, if me diators are aware of the 
concerns voiced by those critic izing me-
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diation for women. they can incorporate 
such awareness into the judgments they 
make when analyzing power imbalances 
or disputants· ability to negotiate. 

In additi on to identifying and manag­
ing disputant characteristics and power 
imbalances. the mediator must also man­
age the mechanics of mediation. One 
aspect of mediation mechanics that can 
limit its usefulness is the inability to 
identify all affected parties.2i Obvi-

ously this is much more of a problem 
for environmental and community dis­
putes than for famil y or labor disputes. 
Some affected parties are obvious and 
wi ll clamor to participate as soon as the 
dispute resolution is announced. Other 
parties arc less noticeable and need to 
be actively sought by dispute resolution 
organizers. If affected parties are not 
identified as completely as possible be­
rore mediation. there is the danger that 
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important points of view or data wi II be 
missed during decis ion-making. Ex­
cluded parties may even ac t to sabotage 
any mediated settlement. If practit ion­
ers cannot identi fy affec ted parties (and 
individuals empowered to speak for these 
parties). mediation is likely to be less 
effective in reaching a final settlement. 

A second aspect of mediation mechan­
ics that affects its usefulness is who 
speaks first. Researchers have shown 
that the first di sputant to speak in a me­
diation session more often than not sets 
the tone for a mediation sess io n_D 
Through "discursive analysis," research­
ers identified how the first mediation 
"story" dominates, and in the end the 
settlement is written using the semant ic 
and moral structure of the dominant 
story. 24 Because mediators are not 
trained to look at mediation as a narra­
tive processes. they tend to focus on the 
indi viduals rather than on the dynamics 
of storytelling as they manage the ses­
sion. As a result , the mediation process 
support s the domin ation of the fi rst 
disputant' s story and the marginal izat ion 
of the second disputant.25 

The tendency to define success by the 
number of settlements reached is a thi rd 
feature of mediation mechanics that lim­
its its useful ness. As a result of this 
definition of success, mediators have a 
bias to achieve sett lement whether or 
not it is appropriate for the disputants. 
This bias may be internal (based on a 
mediator's sense of self-worth). or it may 
be imposed on mediation programs by 
funding or sponsori ng agencies that tie 
support to the percentage of cases settled. 
One effect of such bi as is that mediators 
may ignore the red flags wh ich cast the 
appropriateness of mediation into doubt. 
Mediators may also actively guide the 
discussions in order to arri ve at a par­
ticular mediator determined settlement. 26 

Deal ing with these problems requires a 
rethinking of how success in mediation 
should be defined. Such a defini tion 
should incorporate an understanding of 
the limitations of mediation and a real­
istic estimate of the percent of disputes 
that can reasonably be settled. 

It is acknowledged that mediators must 
constantly be aware of red fl ags and 
continually make judgments on whether 
to intervene or terminate the mediation. 
A mediator who lacks the necessary 
skills cannot make those judgme nts. On 
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the other hand, I ittle empirica l research 
exists that identifies effecti ve mediation 
techniques and the skills of a good me­
d iator. 27 In his study of media tion-train­
ing programs. C ruickshank argues that 
to be effecti ve, med iators must have an 
understand ing o f mediation technique 
and theories. have a certa in degree of 
context knowledge. such as knowledge 
of legal , technical. and o ther informa­
tion pertinent to a speci fic dispute area28 

and have an understanding of a code o f 
professional conduct. Specific skills in­
c lude listening. questioning. fact-find­
ing and inte rpreting and translati ng dis­
course. 

The most-co nt roversial skill is the de­
g ree of context knowledge required by 
the mediator. As is true with disputants, 
medi ators need to know enough to know 
there is an issue, so they can identi fy 
whe n someone is g iving fa lse or incom­
ple te informat ion. For example, in a 
di vorce case where the part ies are nego­
tiating a property settlement. a mediator 
should understand community property 
law enough lO realize that one spouse 
may be entitled to part of the retirement 
pe ns ion. Mediators must al so have 
enough knowledge to adequate ly test re­
ali ty. In rea lity-testing, a mediator must 
make a j udgment about how rea listic a 
certa in goal is, and this requires some 
understanding or the subject area. 

Summary 
While many features exist that limit 

the usefulness of mediat ion. some of 
the m can be corrected through mediato r 
awareness of the problems. Thi s article 
provides some process and content fea­
tures that mediators should be aware of 
in order to monito r and alter the ir prac­
tices. One of the most powerfu l features 
to recognize and orchestrate is the nar­
rative quality of mediation- storytelling. 
For those featu res that cannot be cor­
rected, mediators must learn to bui Id 
into the mediation session points of exit. 
Fi na lly, as our understand ing of the pro­
files of disputes. d isputants and med ia­
tors grows, the ability to prescreen d is­
putes and disputants should become pos­
s ible. Un fortunate ly at this time, em­
pirical research is sti ll limited and fu ll 
o f unanswered questions. T he hope is 
that with time. med iation techniques can 
be adj usted in an attempt to address the 
limitations described here in. 
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ALTERNATIVE DISPUTE RESOLUTION (ADR) 

GLOSSARY OF TERMS 

by Patrick Mead and Ed Newcomer, Jr. 

Arbitration: 
Arbitration occurs when parties to a 

dispute enter into a written agreement 
providing for a binding decision by a 
neutral third party. The parties e ither 
mutually agree upon e ithe r an arbitrator 
or a method for selecting an arbitrator. 
Occasiona lly, pa11ies agree to use a panel 
of several arbitrators. The parties may 
agree upon e ither a pre-established set 
of rules of arbitration or the ir own for­
mat and procedures. Generally, rules of 
evidence do not apply, making the pro­
cess less formal , less complex, less ex­
pensive and fas ter than court proceed­
ings. After accepting the parties' final 
argument and evidence, the arbitrator 
issues a written award that is enforce­
abl e in the courts. By law. the 
arbitrator's decision can be chal lenged 
only under limited c ircumstances. 

Several Washington counties have 
adopted mandatory arbitrat ion programs. 
Unlike private arb itration, court referred 
cases are nonbinding . Pa rties have a 
right to request a de novo review before 
the court ; however, the party requesting 
review may be subject to costs and at­
torney fees if they do not improve the ir 
position. A high percentage of dispu ­
tants accept the a rbitrator· s decision and 
do not request de novo review. Last 
year, the federal courts in western Wash­
ington began a pilot program for court­
annexed arbitration. 

Mediation: 
A no nb ind ing sett le me nt process 

where a neutral mediator meets with the 
parties involved in a dispute to he lp them 
reach a mutually agreeable settleme nt. 
Mediators do not impose a decision on 
the parties and generally do not g ive 

opinions . Mediation is pre fe rred by par­
ties who wish to use a voluntary process 
in which they rece ive the assistance of a 
skilled neutral to overcome barriers to 
settlement. ADR providers from vari ­
ous fie lds report that a high percentage 
of mediated cases result in sett lement. 

Courts frequently re fe r parties to me­
diation. Some mediations are conducted 
through court procedures. such as unde r 
FRC P 39.1 (b) in the federal courts, and 
others are referred by judges to indepen­
dent mediators and mediation services. 

Med-Arb: 
In some cases parties may wish to use 

both mediation and arbitration. Under a 
med-arb agreement, part ies to a dispute 
try to resolve the case through media­
tion first and agree that any issues not 
resolved in mediation are subject to ar­
bit ration. Most ADR experts concur 
that it is inappropriate for the same indi­
vidual to serve as mediator and arbitra­
tor on the same case. Therefore, a med­
arb agreement should provide for se­
lec ting both an independent mediator 
and an independent arbitrator. 

Fact-finding: 
A nonbinding process in which the 

parties invite the services of a neutral 
who invest igates their disagreement over 
certa in fac ts. The fac t-finder considers 
the positions of each side and may con­
duct an independent investigation be­
fore present ing his or her conclusions to 
the parties. The parties will generally 
agree to adopt those findings as they 
continue with negotiations. This method 
of dispute resolution is very com mon in 
labor-management negotiations but may 

be useful in a wide variety of disputes. 

Mini-trial: 
Generally, mini-trial is an abbreviated 

simulation of a court trial in which party 
representa ti ves present the ir case to a 
panel composed of dec ision-making ex­
ecutives fro m the organizations involved 
in the d ispute. Usually, the parties se­
lect a neutral advisor who attends and 
provides guidance to the proceedings. 
Following the presentations, the execu­
ti ves, hav ing observed fi rst-hand the 
strengths and weaknesses of each party's 
position, enter into settlement negotia­
tio ns w ith the assistance o f the neutra l 
advisor. This process is most commonly 
used by large corporations and govern­
mental organizations. 

F ac ilitatio n: 
In fac ilitation a neutral helps dispu­

tants resolve problems, evaluate posi­
tions, and proceed toward settlement. 
Unlike med iatio n, where a mediator is 
involved only afte r a dispute has arisen, 
a facil itator·s task is broader. A faci lita­
tor often works among multiple parties 
with complex re lationships and attempts 
to antic ipate and prevent disputes be­
fore they arise. Facilitation can be use­
ful where publ ic works or other proj ects 
wi II potentiall y affect numerous and di ­
verse inte rests . Situations well-suited 
to faci litation inc lude proposals to bu ild 
new prisons, landfil ls, and power plants. 

Partnering: 
A new and innovative ADR technique 
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- - - D Sendademodisk - - VISA -7 
D Send more information MC 

D I'd like to order Amex 

Name ____ _ _ _ _ Title ___ _ 

Firm ______ ________ _ 

Address _ ____________ _ 

City ______ _ St Zip __ 

Phone( Cmptr type __ _ 

Call 1-800-535-8153 or return to: 
LawWorks 
1720 Lorrine St 
Enumclaw WA 98022 
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Contains Washington : 
• Second 
• Revised Code 
• Admln. Code 
• Appellate 
• Court Rules 

• Sip Opinions 
• State Constitution 

• Updated monthly 
• All on one (1) disk 

1-800-535-8153 
Demo Disk Available 

where a neu tral works wi th the dec ision 
makers on a part icular project. Partne ring 
was developed, and is primarily used 
by, the construction industry. As in fa­
ci litat io n. the partneri ng neutral is in­
volved throughout the project to iden­
tify potentia l problems and to he lp re­
solve them quickly . Partnering is en­
joying growing acceptance for projects 
of a ll types and sizes. 

Court-annexed Procedures: 
The court systeni is increasingly tu rn­

ing to ADR to more effecti vely process 
the large volume of disputes that might 
otherwise proceed to trial. 

Other ADR Options: 
O ther forms of ADR are available, 

such as summary j ury trial and sett le­
ment confe re nce. In summary jury trial 
a group of jurors deli vers an advisory 
verdict after hearing a streamlined pre­
sentation from each party to a dispute. 
A lthough summary jury trial can be used 
as a private method of d ispute resolu­
tion. it is ofte n difficul t to arrange for a 
pane l of jurors. In a settle me nt confe r­
ence, the j udge ass igned to the case meets 
with counsel in an effort to promote 
settlement. Often the judge wi ll express 
an initial view as to the probable out­
come of the trial. This type of confer­
e nce now occasionally appears as a vari­
ant of mediation in the private sect0r. 
Conc il iation is another very informa l 
variant of mediation. The conci liation 
process generally occurs very early in a 
dispute and involves a neutral, who com­
municates with each party and explains 
the positions each side has taken. The 
neutral conveys settlement positions be­
tween the parties involved in the dis­
pute. This process is commonl y used by 
nonprofit and public agenc ies that deal 
wi th consumer or citizen complaints. 
Neutrals are usually agency employees 
o r volunteers from the communi ty. 

Patrick Mead is the assistant regional 
director for the Northwest Regional Of­
f ice of the American Arbitration Asso­
ciation in Seal/le. 

Ed Newcomer, Jr. is an in house Cl/· 

torney for Seaule-based Washington Ar­
bitration & Mediation Service, Inc. 



CONSUMER-BUSINESS DISPUTE RESOLUTION AT 

THE ATTORNEY GENERAL'S OFFICE 

CONSUMER PROTECTION SECTION 

by Robert F. Manifold 

or more than 20 years, the 
Washing ton State Attorney 
General's office has been re­
solving disputes between con­

sumers a nd businesses. This article 
briefl y explores the scope. methods and 
results of this program. 

The primary mission of the AG's Con­
sumer Protection Section is to e nforce 
the State Consumer Protection Act, 
RCW 19.86. whic h provides that --un­
fair or deceptive .. trade practices are un­
lawful. AG staff, including seven attor­
neys and ten investi gators, investigates 
and brings enforcement actions to ob­
tain injunctions to stop illegal activity, 
ma ke restitution to consumers and en­
force c ivil penalties. 

S ince the Consumer Protection Act 
was adopted in 196 1. our office has re­
ceived numerous complaints from con­
sume rs al leging un fa ir or deceptive trade 
practices. Many of these complaints 
cannot o r should not be the subject of 
full investigation o r litigation. In con­
trast to many law e nforcement agencies 
which receive complaints and simply use 
them for their inte rna l consideration of 
law e nforcement objectives, the o ffice 
feels that it is an importan t public ser­
vice to attempt to resolve these com­
plaints. This resolution is accomplished 
throug h facilitating communication be­
tween the disputing parties with educa­
tion on re levant law. 

In 1992, the four Consumer Protec­
tio n offices (Olympia, Seattle, Spokane, 
Tacoma) received 18,407 written com­
plaints. an increase of 47 percent over 
198 1. Complaints are initially analyzed 
to determine whethe r they fa ll within 
the j uri sdiction of the AG; if no t, they 
are re fe rred to the appropriate agency or 
back to the complainant. Some com­
plaints are filed for informational pur­
poses only . The remaining complaints. 
11 ,29 3 in 1992, arc normally sent to the 
firm complained o f in order to receive 

its s ide of the sto ry. The compla int and 
response a re analyzed to determ ine 
whether the matter merits referral to the 
investigative section e ither because of 
an apparent law violation or because of 
a pattern of prac tices that may indicate a 
proble m. 

The fi rm's response is provided to the 
complainant and. depending upon the 
situation, further letters o r te le phone calls 
are conducted with both parties. This 
in formal mediation or conciliation pro­
cess resolved 54 percent of disputes in 
1992: 46 percent obtained ful I relief and 
eight percent obtained pa rtial relie f. To­
ta l consumer restitution through concili ­
ation was $3,2 14,239. 

An important and unique aspect of the 
d ispute resolution program is that it is 
s ta ffed almost e ntire ly by volunteers and 
work-study s tude nts. W ashington has 
been a natio na l leader in the use of 
nonstate resources to prov ide conc ilia­
tion and educational services lo con­
sumers and businesses. For instance, in 
1992, the AG Consume r Resource Cen­
te rs had approximate ly te n paid staff 

and ove r 70 part-time volunteers and 
work-study students. The latter contrib­
uted the equivalent of 22 ful l-time posi­
tions. The volunteers come from a ll 
walks of Ii fe, predominantly sLUdents and 
retirees. Some volunteers have been 
with the office for more than five years. 
All of the interns receive train ing in con­
sumer protection law and telephone con­
c ilia tion techn iques. 

In addition to receiving compla ints 
for law enforcement and conciliation 
purposes, the AG's office provides nu­
merous consumer educat ion brochures. 
It responded to over 227,000 telephone 
inquiries and referrals in 1992. People 
wishing to fil e a complaint or get infor­
mation can cal l toll -free to (800) 551-
4636. 

Robert F. Manifold is in charge of rhe 
Attorney General's Consumer Prorec­
rion Division. 

PACIFIC FAMILY MEDIATION INSTITUTE 
Est11blisl1e,I 1983 

Dispute Resolution Services 
• Divorce • Pre N uptial 

• Parenting Plan • Family 

• Business • Meeting Facilitation 

Divorce and Parenting Plan Mediation Training 
Next 40 hr. Training Session - June 24-28, 1993, Seattle. 

Call for information. 

12505 Bel-Red Road #211 • Bellevue, WA 98005 • 206-451-7940 
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USING DISPUTE RESOLUTION TO COLLECT 
The National Associatio n of Credit Manage ment 

(NACM), a national organization with over 40,000 mem­
bers, recently adopted a dispute resolut ion program. It has 
proven to be very effective for its members. In a survey 
conducted in the fall of 1992, 88 percent of the NACM 
member respondents agreed: "Arbitration takes less time 
than litigation to resolve a dispute." 

Under the programs, parties are offered an opportunity to 
voluntarily agree to arbitrate. The parties may include an 
arbi tration clause in a contract or in a separate arbi tration 
agreement. The following is an example of an arbitration 
clause: 

All disputes, claims, or controversies arising from or 
relating to this agreement or transaction or the rela­
tionship which results from this agreement or transac­
tion, the validity of this arbitration clause or the entire 
agreement, shall be resolved by binding arbitration in 
accord with the Code of Procedure of _ _ _ _ _ _ 
in effect at the time the c laim is filed with 
_____ ___ located at ________ _ 
Judgment upon the award rendered may be entered in 
any court having jurisdiction. 
The standard arbitration clause serves several purposes: 

it describes a broad scope of disputes. identifies the arbitra­
tio n organization, specifies the arbitrat ion ru les under which 
the proceedings will be governed, and inc ludes a statement 
regarding entry of judg ment upon the award in any court 
having jurisdiction. 

A c reditor may include in a contract a pre-dispute bind­
ing arbitration clause which, when accepted by the debtor, 
becomes an enforceable contract provis ion. Any resulting 
dispute between the creditor and debtor would be resolved 
through arbit ration. For example, if the debtor fails to pay 
an account, the creditor could serve and fil e an arbitratio n 
c la im w ith Equ ilaw in an effort to stimulate collection of 
the amount due. And the debtor could respond and raise 
any avai lable defenses or claims. 

Arbitration holds people accountable to their contrac­
tual agreements. Litigation and its excessive costs and 
delays a llow people to avoid their obligations because they 
know obtaining a j udgment against them will be expensive 
and time-consuming. By the e ffect ive use of arbitration, 
the credit executi ve can totally eliminate the need to go to 
court in collec tion matters. The use of a rbitration has 
shown it can stimulate the co llection of delinquent ac­
counts once the debtors realize they can no longer re ly on 
lengthy court de lays . 

Roger S. Haydock is senior vice president and general 
counsel, Equilaw International, Minneapolis. Minnesota. 
£qui/aw provides dispute resolution services for all (ypes 
of disputes throughout the counny and overseas. He has 
authored and co-authored more than twelve books, includ­
ing Negotiation Practice, Trialbook, Discovery Practice, 
and Motion Practice. 

lON SUCCESS 
OVER 92% 

AMERICAN MEDIATION 
NO ONE DOES IT BETTER,,. 

1-800-2-SETTLE 
Mediators include: John Acheson, Mike Altshuler, Chris Bell, Greg Curwen, 

Craig Gordon, Tom Loftus & Gordon Woodley. 
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PUBLIC-POLICY MEDIATION 

by Jim Arthur, Frank Gaffney, Elaine Hallmark and Alice Shorett 

m] eginning about 20 years ago, 
in Washington state. media­
tion techniques developed for 
labor management disputes 

were first applied to public disputes in­
volving e nvironme ntal/economic issues. 
Since then mediation has extended na­
tionally from s ite-specific disputes to a 
wide range of publi c-po licy issues and 
now inc ludes dialogues that lead to leg­
is lative act ion, agency rule-making 
(called "regulatory negotiatio n" or " reg­
neg"). and the establishme nt of guide­
lines for admini strat ive decision-mak­
ing. 

In the Northwest, public-policy me­
diation processes have, for the most part, 
been ad hoc, the exception be ing several 
prelim inary efforts under Washington' s 
ne w C itizen/Propone nt Negoti ation pro­
cess. Parties to mediated negotiations 
have inc luded local , state, federal and 
tribal governments, business interests 
and e nvironmental and community or­
ganizations. Attorneys have been in­
volved as negotiators at the table and as 
advisors within interes t caucuses, re ­
viewing the detail s of agreeme nts be­
fore fi nal negoti ations to say yea or nay. 
Attorneys often comprise one part of 
groups that draft legis lation or regula­
tio n language to implement an agree ­
me nt. Several public-policy mediators 
in the Northwest are also members of 
the bar. 

Examples of public-policy mediations 
include the recent agreement among air­
li nes, the Port of Seattle, the Federal 
Aviation Administration, pilots, and cen­
tral Puget Sound communities over noise 
at SeaTac, whereby noise will be re­
duced by 50 percent by the e nd of the 
decade : tribal/state cooperati ve manage­
me nt of the salmon fi she ry that has re­
placed the annual de luge of lawsuits; an 
accord on manageme nt of o ld growth on 
state trust lands on the O lympic Penin­
sula that has brought peace to at least 
that portion of the ancient -forest contro­
versy; an agreeme nt in Oregon to phase 

out commerc ial gravel removal from sev­
e ra l coastal rivers, a move state biolo­
gists hope will help local chum sa lmon 
runs stay off the threa te ned- and e ndan­
gered-species lists; interim annexation 
polic ies for Snohomish County during 
g rowth management p lanning; the 
Chelan Agreement, a statewide water 
al location process designed by consen­
sus and using cooperati ve planning that 
is be ing fie ld tested in two Washington 
state locations; an agreeme nt bet ween 
irrigation districts, tr ibal council s and 
government agencies on water rights 
pe rmits and impleme ntation of water 
e xchan ges that al lowed a federa ll y 
funded pumping project to proceed to­
ward the goal of restoring native fish 
runs in the Umati lla River, from which 
they have been extinct for many years; 
and agreement among enviro nmental 
groups, industry groups and the U.S. 
Forest Service which permitted the lift ­
ing of an injunction that had prevented 
the use of any herb ic ides for vegetation 
manageme nt in the Northwest Region. 

In many of these situations, it can take 
a long time to implement the te rms of 
these agreeme nts. Implementation can 
be harde r than the negotiations. Money 
may not be available. Re latio nships re­
quire tending. Implementers are fre­
quently not the parties who negotiated 
the agreement. In many instances, reach­
ing agreeme nt does not of itself solve 
the problem; it often establishes a more 
effective and responsive way of manag­
ing it. Even whe n settlement terms pre­
scribe a tang ible object, implementat ion 
can take years . The 1-90 bridge over 
Lake Washington is the result of a me­
diated agreement reached in 1975 be­
tween the state and local governme nts. 
Construc tio n is on ly now nearing 
completio n, and that 's if you don't cou nt 
the part of the agreement that sank in 
1990. 

What a ll these agreements have in 
common is that they arose out of alter­
nati ve or pe rhaps more correctly, supple­
mentary, decis ion-making processes that 
included the people who had the most at 

• MEDIATION The SEATTLE/KING COUNTY DISPUTE RESOLUTION aNTER 
provides mediation services for the following types of 
disputes. 

• TRAINING 

• DISPUTE 
SYSTEMS 
DESIGN 

For More Information 
Call 

Jim Metz, 
Executive Director 

(206) 329-3944 

lmulonl/T •1111 
Divorce 
Hcwassment 
Merch111t /Consumer 
Fln111dal Oains 
Employer /Employee 

Nelpbomoocl 
lnterp•sonal 
Personal Propa1y Oaims 
Real Property Oains 
lnter-Govnm•tal 
Intro-Governmental 

All mediation services are private and fully confidential as 
provided for in Chapter 7.75 RCW. 

The Dispute Resolution Center also provides training and 
consultation services in the following areas. 

Condtiatfon 
Mediation 
Conftict Management 
Dbpute Systems Design 

Group Process Faciitafion 
Collaborative Problem-Solving 
Public Process Design 111d 

Management 
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s take, people who had dea lt with one 
another in conventional administrative, 
legislative or judicial procedures. but had 
come to be lieve that those conventio na l 
procedures were not leadi ng to a suit­
able outcome. W ith the he lp of media­
to rs, these interests mutua lly explored 
the prospects for face- to-face discus­
sions, then jointly designed a process to 
fit their c ircumstances and agreed to pro­
cedural terms before they atte mpted to 

negotiate the always diffic ult substan­
ti ve issues. The conditions that per­
suaded them to proceed wi th mediated 
negotiations are also those tha t must be 
considered for future applications of 
mediation and related collaborative pro­
cesses: 

I . The parties or the inte rests can be 
ide ntified and are dissatisfied enough 
with the ir prospects unde r the status quo 

Lawyers 
and the 
Promised 
LAN 
Increase your law office productivity when you 
connect your computers with a Local Area 
Network (LAN). We provide specialized 
services to law firms as computer consultants 
and accountants. 

We know the business of Jaw: we can convert 
your firm to a LAN: your office will be more 
productive: and you can depend on us -
we're here to stay. 

Let's talk: call Bruce Sadler at 
(206) 682-9200 to find out about lawyers 
and the promised LAN. 

~ 
HAGEN, KURTH, 
PERMAN & Co., P.S. 

COMPUTER O !VISION 

ll ll Third Avenue, Sutt.e 500 • Seattle, WA • 98101 
(206) 682-9200 • FAX (206) 622-8658 
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to cons ide r face-to-face d iscussions, and 
they arc o r can become suffic iently or­
ganized to partic ipate and to support an 
agreement if one is reached : pub lic­
policy negotiat io ns are typically repre­
sentative processes. 

2 . The part ies can agree on the issues 
to be addressed and bel ieve there is room 
for accommodat ing each othe r's needs. 
The parties arc concerned with more than 
simply de term ining the ir rights with re­
gard to something that happened in the 
past. 

3. The process can be suitably adapted 
to ex ist ing jurisdictiona l responsib ili ­
ties and mandates and to the broader 
publics. Affected government agenc ies 
are supportive and have given reason­
able assurances that they wi ll coope rate 
in imple me nting an agreement. It is 
c lear who will have responsibil ity fo r 
communicating w ith any inte rests not at 
the table and with the press. 

4 . T he ro les of all participants. in­
c luding mediato r, are defined as a re 
deadlines and any o ther constraints. 

5. Expectations for the effort are de­
fined, and it is unde rstood what form of 
agreeme nt is be ing sought and how the 
parties will know they have reached 
agreement. Ratification, when neces­
sary. is accomplished through each o f 
the negotiating parties' own dec ision­
making r rocedu res. This process is 
agreed to at the beginning of the nego­
tiation . Virtua lly all agreeme nts must 
go through a public adoption process. 
Some have lo go through as many as 
three such processes (policy legislation, 
appropriation legis lation, regulation and 
adoption). 

These considerations and the impor­
tance of addressing them at the outset 
make public-policy mediation in essence 
a two-stage process. It has been our 
experie nce that if parties can success­
fu lly negotiate the " how," public poli cy 
mediation and re lated collaborative pro­
cesses promise bette r dec isions. When 
used appropriate ly, these approac hes 
e nable part ies wi th confl icti ng values to 
deal with the ir real concerns and reach 
satisfac tory and workable solutions. 

The awhors mediate public-policy dis­
putes. 



by Lindsay Thompson 

Highlights: 

ABA Matters: Seattle lawyer T orn Fi tzpatric k defeated Microsoft 
counsel William Neukom, 1,293- 1,259 in an election for American 
Bar Association delegate from Washington. Fitzpatrick will succeed 
W ill iam Gates. The Board also ins tructed Washington ABA S tate 
Bar delegates to support the creation of an ABA State Bar Caucus, 
but took no pos ition on an ABA sections proposal to restructure the 
ABA House of Delegates. 

Appointments: T he Board deferred action o n the expiring terms 
of Richard Hemstad and Anne Redman on the Washington Statute 
Law Committee (RCW Chapter 1.08), and on the vacancy created by 
the resignation of Karen Tall from the Disciplinary Board. 

Attorney Discipline: Two recent Supreme Court opinions have 
created confusion over whether manic-depressive disorders are a 
defense to attorney misconduct. An ABA team has vis ited Washing­
ton to s tudy and evaluate the Bar· s disciplinary system. The B oard 
directed staff to meet with UPS School of Law Dean Bond about a 
UPS proposal for a cl inical program in ethics and attorney di sc i­
pline. 

Bar Bylaws: The Board considered its Bylaws Committee·s re­
port , which would create some new membership categories and t idy 
up the existing by laws. 

Bar Committees: The Board removed three members of the Civil 
Rig hts Committee who missed lots of meetings. and s treamlined the 
removal process for the future. The Board a lso ado pted a plan, to go 
into effect this year. that will open most WSBA committees to all 
who want to serve on them. T he Board heard a proposal from the 
Group & Prepaid Legal Services Committee to rename and re-focus 
it as the Access to Legal Services Committee, but decided the idea 
was premature whi le the Board's Access to J ustice Task Force is at 
work. 

Court Actions: The Supreme Court rejected a King County 
Prosecutor's Office proposal to waive Rule 9 inte rn fees for interns 
worki ng in prosecutors' offices. The Court also rejected appoint­
ments of former Chief Just ice Fred Dore to the C LE Board and 
Disciplinary Board , a nd affirmed WSBA nominations Dore had 
rejected. 

Deaths: The Board approved a resolution in honor of Jack R . 
Dean, pres ident of the Bar in 1987- 1988, who d ied Saturday morn­
ing, Marc h 27. 

Endorsements: T he Board re-affirmed its policy of not endorsing 
o r spo nsoring commerc ial products and services. 

Law Libraries: The Board approved Bar task force recommended 
s tandards for upgrading county law libraries and a proposal to pro­
vide smal l, rural counties with a traveling law librarian. 

Legal-aid Services: The Board endorsed a plan to amend Su­
preme Court rules and Departme nt o f Licensing regulations to make 
trust account s o f title companies us ing Limited Practice Officers 
subject to IOLTA. 

Legislat ion: The Board voted to support a n increase in the B&O 
tax as a n alternat ive to a sa les tax on legal services. The bill to 
unionize the Bar sta ff has been amended to leave it up to the Su­
preme Courc to decide. The Board heard a n update on legislation it 
has take n positions o n and voted to oppose a new estate and transfer 
tax. 

Meetings: The Board wi ll meet with WSBA section leaders April 
2 in Seattle. Heading the agenda will be proposals to give the 
sections more control over their fu nds, including maintaining run­
ning, year-to-yea r balances, and c harg ing a pe r cap ita fee to recover 

La Conner, March 26-27, 1993 

WSBA costs of stall support for section acti vities. T he Access to 
Jus tice Task Force headed by Governo r Torn C hambers will meet 
the afternoon of Apri l 2 t.o continue pla nn ing a n umbrella group to 
oversee and coordinate s tate wide legal-aid services. 

The next Board of Governors meeting will be in Spokane. May 7-
8. Among matte rs o n the agenda is a meeting with the dean of the 
Gonzaga Univers ity School or Law. Jo hn Clute; an attorney repri­
mand; conside ration o f a new APR 15 creating a court-mandated 
Client 's Security Program fund ; the report of the CLE consultant 
and, possibly, the ABA disc ipl ina ry review team; and a partial report 
from the Judicia l Recommendations Committee on candidates for 
appointment to the Court of Appeals, Divisio n I I. 

Planning Retreat: The Board will hold its annual planning/prior­
ity-setting meeting April 3. 1993 at the WSBA office in Seattle. 
starting at 8 a.m . Board liaisons a nd observers will attend. Former 
WSBA Governor Ed Shea, Pa. co. will lead the session. 

Staff Cha nges: Kare n Ta ll has been hired as a WSBA s taff attor­
ney in the Legal Department. 

Sunset Review: The Board discussed the Sunset Review 
Committee 's recomme ndation that the Client 's Security Program is 
not worki ng and needs to be replaced. bu t no t until something else 
can be found to put in its place. 

Survey of Members: The Board considered , but deferred action 
on, hiring a survey firm to conduct a thorough. statistical ly valid 
survey of WSBA me mbers to find out what we want and what we· re 
wi ll ing to pay for it. 

Report of the Meeting: 
Present: T he pres ident and the governors. Governor Monte Hester 

was absent on Friday, and Governors West Campbell and Mike 
Larson were absent Saturday, o n other business. 

Also present: Judge M ary Bruc ker, Superior Cour t Judges' Asso­
c iation (Saturday); Robert Cole, WSBA General Practice Section; 
Rosemary Daszkiewicz, WSBA Young Lawyers Division pres ident­
e lect; Mary Ga llagher Dilley (Adm ini strative Law Judges' Associa­
tio n; Victor Flatt, Lesbian & Gay Legal Society of Puget Sound; 
John Moffett, Washington Association of Prosecuting Attorneys 
(Friday); Judge Larry Mol ler, District & Munic ipal Court Judges' 
Association; Linda Moran. Washing ton Women Lawyers president; 
Dave Needy, Washington Association of Prosecuting Attorneys (Sat­
urday); Narda Pie rce, Sol ic itor General, Auorney General's Office; 
Judge Carol A. Scha pira . Superior Court Judges' Association (Fri­
day); Mark Shepherd, King County Bar Young Lawyers Di vision 
president ; Lindsay Tho mpson, Bar News editor; Mo rton M. Tytler, 
Govern me nt Lawyers' Associatio n liaison; Mary H. Wechsler, King 
County Bar trus tee: Dennis Harwic k. WSBA executive director and 
Robert D. Welden, WSBA genera l counsel. 

President 's Report: The pres ide nt summarized hi s meetings over 
the last month , and provided a writte n re port o n the Western States 
Bar Conference, a gathe ring o f bar pre· ide nts and board members 
he ld every year. The president, executi ve director Denni s Harwick , 
and Gove rno r Alva Long attended. Long commented, " When I came 
o n the Board I thought, · Ah, here · s another boondoggle.· But I've 
found it 's worthwhile going. There ·s a lot of interplay between 
leaders, lo ts of di fferences between ways bars run, lots o f things in 
common. It's an expanding meeting. Good band, too." 

Executive Director's Report: Dennis Harwick anno unced the 
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MORE THAN 150,000 ATTORNEYS 
ACROSS THE U.S. AGREE WITH 
YOUR STATE BAR'S CHOICE OF 

PROFESSIONAL LIABILITY 
INSURANCE ADMINISTRATOR 

KIRKE·VAN ORSDEL ... 
THERE MUST BE A VERY GOOD REASON. 

K.irke-Van Orsdel, lncorporaled (KVI) is lhe only provider of group insurance programs serving state 
bar associations of more lhan 150,000 members nationwide. We've earned this distinction by combining the most 
cost-efficient and reliable insurance plans in lhe industry wilh our corporate commitment to excellent 
service. 

At KVI, we work wilh a lop-notch insurance carrier for each program to package the best Professional 
Liability Insurance Plans available in the country. And all of our insurance plans are available at reasonable 
rates. Our philosophy is simple - provide the best coverage and the best service at the most equitable prices 
possible. 

Find out more about KVI's first-rate Lawyers' Professional Liability Program sponsored by the Washington 
State Bar - including an annual aggregate deductible, free 30-day "tail" and much more. Return the coupon 
below or call Pam Blake, Account Executive in Seattle, for your no-obligation Information Packet. 

After all, when more lhan 150,000 attorneys agree, there must be a very good reason. 

Call 206-224-7 411 
or Toll Free 1-800-366-7 411 

11'7 ~ Administered by: liVli Kirke-Van Orsdel. Incorporated 
Sponsored by the 
Washington State Bar 

UndeIWiitten by: 
National Casualty Company 

---------------- ---------------------------
I want to know more about the Washington State Bar-spon sored Lawyers· Professional Liability Insurance Program. 
Send my FREE Infom1ation Packet to: 

Name _______________ _______________________ _ 

Address--------------------------------------

Ci ty ______________ ________ State ________ ZIP ____ _ 

My current coverage expires _ _____________ _ _ ____ __________ _ 
(month. day. year) 

Return your coupon to: The Washington State Bar Insurance Administrator, Kirke-Van Orsdel. Incorporated, 
1420 Fifth Avenue. Suite 2200. Seattle. Washington 9810 1 ASC2 
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results of the hotly contested ABA delegate election (above). He 
reported contested e lections look certain for WSBA Board of Gover­
nors seats in the third, sixth, eighth and King-County-at-large seats 
being vacated. respectively, by Steve Tubbs, Monte Hester, Tom 
Chambers and Alva Long. 

Harwick reported that Karen Tall, who's been a WSBA member 
since 1978, has joined the bar as a staff attorney. 

When the Board added a fee to recover the cost of processing 
legal-intern applications under Rule 9, the King County Prosecutor's 
office asked the Supreme Court to waive the fee as to interns work­
ing in prosecutor's offices. By letter of February 19, 1993 Washing­
ton Supreme Court Clerk C.J. Merritt announced the Court had 
rejected the idea. By letter dated March 16, Merritt announced that 
the Court had confirmed the nominations of Laurie Boyd of Yakima 
to the CLE Board and Malcolm Lindquist of Tacoma and nonlawyer 
Kathryn Culpepper of Yakima to the Disciplinary Board. While 
noting that the court 's ruling was "not to be understood as any 
reflection whatsoever on them or their capacities, the nominations 
and appointments of Mike Peterson and Martha J. Konsgaard to the 
Board of Continuing Legal. Education and the appointment of Dor­
othy Niemer to the Disciplinary Board by former Chief Justice Dore 
were not made as required by the Rules of Court and are therefore 
ultra vires and void." 

Harwick also asked the Board to act on a request from the Civil 
Rights Committee chair. With three members having missed five 
meetings, the committee could not muster a quorum. The Board 
voted to remove John Galbraith , Guadalupe Gamboa and Paul Will­
iams from the committee. On Saturday the Board voted to allow 
committee chairs to remove nonparticipating members after consul­
tation with Harwick and the WSBA governor for the members' 
district(s). 

Attorney Discipline: A New Safe Harbor? WSBA disciplinary 
counsel Lee Ripley discussed the Supreme Court's recent decisions, 
In re Discipline of Mclendon, 120 Wn.2d 76.1 (filed February 18, 
1993) and In re Discipline of Peterson, 120 Wn.2d 833 (filed Febru­
ary 25, 1993). In Mclendon, an attorney admitted in 1964 had 
stipulated to 11 ethical violations, most involving the conversion of 
client funds. The attorney was found to be suffering from bipolar 
disorder, commonly known as a manic-depressive disorder, and 
characterized by wide mood swings. The Disciplinary Board recom­
mended disbarment, I 0-2. In a plurality opinion written by Justice 
James Dolliver, the Supreme Court suspended him for two years, 
with credit for time already spent suspended. 

In Peterson, the attorney, admi tted in 1978, converted county 
funds paid to him for payment of criminal- defense witnesses, and 
fi led false trust account declarations. The Disciplinary Board voted 
I 0-2 to recommend a two-year suspension; the Supreme Court, in an 
opinion by Justice C harles Smith, disbarred Peterson. The court held 
that the attorney's depression did not constitute an extraordinary 
mitigating circumstance warranting a departure from the presump­
tive sanction of disbarment. 

Ripley told the Board he hoped Mclendon proved to be a "speed 
bump on the road to uniformity in disciplinary decisions." He said 
these two highlight how hard it is to figure out what the law is from 
trying to fo llow the Supreme Court's disciplinary decisions. Ripley 
concluded that since Mclendon was supported by only four justices 
(newly-elected Justice Barbara Madsen did not participate, and Jus­
tice Richard Guy recused himself), the Bar will take the position that 
hav ing a bipolar d isorder is not a defense to attorney misconduct. 

Ripley also described the visit of the ABA task force evaluating 
the Bar's di sciplinary system. He said they expressed concern over 
insufficient funding for discipline, the funding and problems with 
the Client's Security Program, the lack of .independent counsel for 
the Disciplinary Board, and the lack of relationship between state 
and federal court discipline. A report from the task force is expected 

in early summer. 
The Board expressed some interest in a proposal by University of 

Puget Sound School of Law Dean James Bond to establish a clinical 
program in legal ethics and disciplinary law. Ripley was asked to 
meet with Bond and see if the idea could be developed without 
compromising confidentiality of disciplinary proceedings. 

Law Library Standards: The Board heard a report from Patrick 
Comfon , chair of the Bar Task Force on County Law Libraries. and 
task force members Deborah Norwood, State Law Librarian, and 
Janet Gildenhar, Pierce County Law Librarian. The task force, 
created in January, 1992, held eight meetings to develop a compre­
hensive set of minimum standards for what county law libraries 
ought to be. 

"The Task Force concluded that county law libraries do not have 
sufficient collections to meet reasonable standards based upon pub­
lic need, lack adequate staff and decent pay and benefits, and have 
insufficient equipment," the task force report said. '·Counties have 
been unable or unwilling to spend funds to provide adequate materi­
als, staffing and facilities to meet the needs for legal materials." 

The task force also unveiled a proposal for a traveling law librar­
ian to visit counties with fewer than three judicial officers on a 
regular basis, to provide technical assistance with providing and 
upgrading law library services. The position will be the subject of a 
grant, wi ll be tried for a year if funded, and requires no WSBA 
money, Comfort said. The task force intends to ask the state Board 
for Judicial Administration to adopt the law library standards, then, 
in a year or two, when state finances improve, ask the Legislature 
for a one-time appropriation to bring all county law libraries up to 
the minimum standards in the report. 

Governor Joe Nappi expressed some concern about adopting a set 
of standards no county law library in the state now meets, but others 
countered that the inability of any to meet all of them (some of the 
big counties come close, Gildenhar said, and mainly fa ll short in 
terms of space) shows how badly neglected county law libraries 
have been. On motions by Governor Steve Tubbs, the Board ap­
proved both the standards and the u·aveling librarian proposal. 

ABA Matters: On a motion by Governor Joe Nappi, the Board 
voted 9- 1 (Cbambers, nay) to instruct the state's ABA delegates to 
support a proposal to create an ABA State Bar Caucus. Apparently 
there's a tug of war going on between representatives of state bars in 
the ABA House of Delegates and representatives of ABA sections. 
The state bars want to create a caucus to focus on matters of interest 
and form common positions. The Board decided not to instruct the 
delegates on a section proposal to restructure the ABA House of 
Delegates in a way some feel will give the sections effective control 
of the House. 

Bylaws Changes: Governor Wayne Blair presented the report of 
the Board's Bylaws Committee, which has been reviewing the Bar's 
bylaws for some time. He said the committee did not concern itself 
with policy questions, Like whether there should be unelected seats 
on the Board for one interest group or another, but had worked to 
bring the bylaws into tine with current practice and the needs of the 
times. The proposals include creating membership categories for 
house counsel in businesses, judicial officers, and retired lawyers. 
Nomination deadlines for the Board of Governors would be moved 
up to March 30 so the Bar News can better cover candidates. The 
informally recognized position of WSBA president-elect would be 
institutionalized. The role of the president would be clarified: the 
president would serve as the (spokesperson) chief policy-making 
officer of the Bar, and the executive director would be the chief 
executive officer. 

The long-standing practice of rotating the presidency between 
eastern Washington, King County, and western Washington would 
be formalized. Resolutions would be voted on directly at the annual 
meeting. This would eliminate the current rule, which requires 
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voti ng on the Resolutions Committee's recommendat ion on re. olu­
tions, and results in odd. confusing outcomes, l ike having lo vote 
" no•· when you support a re olution but the committee opposes it. 

The bylaws descriptions of standing committees would be elimi­
nated as unnecessary. Disclosure of Client's Security Program infor­
mation will be clarified. 

Some members of the Board said they hadn't had enough time to 
think about all of this. '·Ten more days for comment," Blair replied. 
Action was therefore deferred. 

Local News: The Board heard from John Meyer. vice president of 
the Skagi t County Bar, as well as Prosecutor D ave Needy, both of 
whom reported and commented on the acti viti es of the county bar 
association. M eyer said younger lawyers find membership in a larger 
bar association increasingly less relevant to their practice. 

They're Listening. Tell Them Something. A Board committee 
made up of governors Jan Peterson. Jim Handmacher and executi ve 
director Dennis Harwick has been studying the question o f doing a 
member survey to find out what members want from the Bar. '·We all 
come into these meetings with our own perceptions of what the Bar 
thinks, affected by what we think. and what we hear from people we 
talk with regularly. What we need to know is, what wi l l it take for 
members to fund the Bar, and what sort of governance structure do 
they want?" 

Governor Steve T ubbs, looking at estimates placing the cost of 
surveys between $15.000 and $50,000, wondered where the money 
will come from. He thought the Board should wait until later in the 
year to see if there 'd be a sufficient surplus to pay for a survey. 
Dennis Harwick said he thought it was important enough to invade 
WSBA fund balances now in order to get the results in time to make 
plans for next year. In the end, the Board decided to talk about it 
some more at their retreat in a week's time. 

Former Legal Foundation of Washington president Paul B astine. 
T hurston County Pro Bono Coordinator Marla Elliott and Legal Aid 
committee member Mary Ruth Mann urged the Board to endorse a 
plan to "level the playing field'' between lawyers who do trust 
account work and whose imerest is paid to the Legal Foundation 
under the IOL TA program, and title companies who have officers 
licensed to practice law to the extent necessary to handle property 
transactions, and who aren · t subject to IOL TA. The additional inter­
est on those trust accounts would offset, to some extem, losses in 
income at the Foundation caused by low interest rates. On a motion 
by Governor Tom Chambers. the proposal was passed. Governor 
Alva Long absta ined. 

Legislative Affairs: The Board heard a telephoned report from 
WSBA lobbyist John Fattorini on what' s doing in Olympia. The bi ll 
to declare the Bar subject to collective bargaining has been amended; 
the compromise makes i t, in effect. a declaration that the Supreme 
Court can accomplish that end by court ru le. The Board confirmed a 
fax conference they had before the meeting, in which they endorsed 
an increase in the Business & Occupations Tax as an alternative to 
Governor Mike Lowry's planned sales tax on legal services. The 
current version of that plan seeks to break up the coalition of profes­
sional groups opposing it by exempting-for now- all medical and 
dental serv ices, as wel l as "consumer" services, mainly used by 
individuals. Fattorin i also went over the status o f 19 other bills the 
Bar has taken a po. it ion on. Saturday, the Board also voted to let the 
Real Property & Probate and Tax sections oppose a new Estate and 
T ransfer Tax proposed by the Governor. By doubling rates and 
ending deductions for federal tax, in an example given by the plan 
drafters. a ingle person's estate worth $7 10,000, less $600.000 in 
gifts in the three years prior to death, would be taxed $ 160 under the 
current plan. Under the new law the tax bil l would be $42.720. The 
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plan would al so apply to estates of people who died before it s 
effective date of Ju ly I. 1993, but who hadn' t filed estate tax returns 
yet. Governor Joe Nappi thought it an ex post facto law. 

The Board also decided. 8-1. Tubbs opposed. to let the Litigation 
Section comment 10 the Supreme Court o n proposed cha nges 10 C R 
I I a nd 19. A long wrang le developed over whether the section had 
met the requirement that 75 percent of the section's leade r hip 
support the proposed position. Tubbs de no unced the require ment as 
·'the most repugnant thing we' ve ever done. Ho w the Board thought 
we could restric t members' rig ht of speech is beyond me." The 
Board decided not to consider the underly ing valid ity of the 75 
percent requirement for now. 

f inances: As part of the Budget & Audit Committee report, the 
Board considered the Sunset Review Com mittee·s recommenda tion 
that the C lient's Security Prog ram be replaced. " It is part and parcel 
o f our regulatory func tions," treasurer Steve Tubbs said . "It doesn' t 
perform its functio ns we ll : it's subject to the vagaries of our finances 
for fundi ng: and its results are unpred ictable, since how much a 
c laim gets is dependent not on the merits of the claim but o n how 
many c laims there are at a given time vs. ho w much mo ney is left.'' 
Tubbs noted the bondi ng requi rements for other profess ions in RCW 
C hapters LS and 19, and he predicted the Bar can ' t go on forever not 
pro tecting i ts c lients the way o ther profess io ns are required to . 

The discussion the n rou nded some fami liar turns: shou ld the re be 
a S upre me Court mandated a ssessment? If not, what? Governo r Jan 
Pe te rson tho ught the former the better. ' ·Our taxing power is some­
what suspect," he re marked. 

The Board also considered a plan from the Budget Committee to 
give WSBA sections more control over- and responsibi lity for­
their funds from year to year, whic h wo uld allow the m to accumulate 
fu nds. The trade-off is a charge per sectio n me mbe r of $5 to cover 
the cost of WSBA staff support for section activit ies. IL wi ll be 
discussed at an Apri l 2 Board meeting with secti on heads. 

Long-range Planning: Wayne Blai r to ld the Board the Long­
range Planning Committee was still di vided over whether to recom­
mend giving the Yo ung Lawyers Divis ion an unelected seat o n the 
Board o f Governo rs. and has no recommendation yet. They wi ll try 
to reach o ne, c irc ulate it for comment, a nd try to present it in May. 
Young Lawyers Divis ion president Rosemary Daszkiewicz said that 
June would work bette r, so lots of young lawyers can be present. 
Presumably they ' II be pre pared to explain. for example . what the 
proposa l does to improve the lot of the average young lawyer: how, 
if one can be a young lawyer in o ne 's fifties. a Board of Governors 
whose average age is mid-forties can ' t represent the ir interests; why 
a few ambitious YLD leade rs should be ab le to avoid the annoying 
process of assembl ing support from lawyers in their districts to get 
e lected by this plan , wh ic h would a llow the m to serve a year, the n 
come back later and run fo r a fu ll , three-year term; how to objec­
ti vely determine whic h of the other interest g roups who wi ll flock 
throug h th is door- o nce opened- should be eva luated ; and what it 
says about democratic governance when we go from a syste m in 
which in terests combine to e lect representat ives who are to look ou t 
for the whole, to a system in whic h representati ves are selected by a 
handful of people to look out fo r the ir own interes ts. Doublles . . it 
will be a n interesting discussion. 

The Long-range Plann ing Commit1ee also proposed a plan to 
revise commiuee appointme nts to open them up. Under the plan. 
each governor wou ld appoint one representative to each committee 
who'd be reimbursed for expenses as is done now. Beyond that, 
anyone who wants to serve o n a committee c an do so. Use of 
te lepho ne conferences and o ther means o f bridg ing econo mic and 
geographic differe nces will be encouraged , but the plan did not make 
detai led recommendat ions. The committee's pre ference was to lea ve 
it to the committees to decide how to best structure the mselves. 

Some committees would be excluded from "open·· me mbership: 

Jud ic ia l Eva luation, Court Ru les, and Leg is lation would have 22 
funded o pe nings, and the Disciplinary Board and Commit1ee o f Law 
Examiners would continue at their current sizes. The di stinction is 
based o n thei r unique functions. 

B la ir said reac tion of co mmittee chairs was gene rally that it was a 
great idea as long as it applied to someone e lse's committee. The 
Board seemed to react the same way. They went into a Jong discus­
s ion of things that needed to be defined for the co mmittee: what to 
do about a quorum, whether those who fi ll the unfunded positio ns 
could be, o r should be, a llowed to vote. how evil combines and 
cabals wi ll form and stack the voting, and ho w committee cha irs can 
use the power to purge nonattending members. in the most Stalinesque 
ways, to work their will s . 

Governo r Tom C hambers moved to add the Court Rules Commit­
tee ro those retaining sma ller me mberships, fearing s tacki ng would 
occur. One governor rep lied tha t h is observation o f thi s year's Court 
Rules Committee recommendatio ns suggested that had already oc­
curred. Governor Alva Long di smissed the problem: " We are the 
funnel a ll committee actio n goes through. If we th ink the re's been a 
stacked result, we can reject it." The Bar Ne1.-s editor said the debate 
re minded him of a teenager trying to get the car from his parents­
well . yes, you do have a license: the question is whether you can do 
anything with it. And what happe ns if you have a flat tire? And who 
can ride with you? And if you' re going to the g rocery. which streets 
will you take? " You' re sayi ng . in e ffect, thi s is a great idea but we 
don ' t think the membership can be trusted wi th it. so le1· s n iggle it 10 
death. Sections do these things-some are big. so me are small. 
Lawyers fix problems. These people are lawyers, not idiot children. 
Why not just pass it and let the m fig ure out how to make it work?" 

In the e nd , tha1· s what they did. Chambers ' motion fai le d 5-4, 
Chambe rs, Hester, Pe terson and Tubbs voting for it. The motion to 
adopt the committee proposal passed 8- 1. Tubbs o pposed . 

The Board also heard from Susan Daniel , a me mbe r of the Group 
& Prepaid Legal Services Committee. It proposed that it be resty led 
the Access to Legal Services Committee and given a new mandate. 
Basicall y, it wants to s tudy access to j us tice for the working poor and 
others not covered by legal-service programs. Governo r To m Cham­
bers said he thought the idea pre mature until the Access to Jus tice 
Task Force so rts ou t who is to coord inate legal-serv ices program. 

T he Committee didn' t know about the task force, it develo ped . 
Alva Lo ng said this pointed out "Something we should look a t­
work of committees is not being gotten out the re." T he Communica­
tions Committee eagerly suggested this was someth ing to look into. 
That it might also j ust indicate people don ' t read what' s sent to them 
in the Bar News , go vernors' ne wsle tte rs, observe rs' and lia isons' 
reports, section newsletters and the like, was not, apparentl y , a factor 
to be conside red . Is news like casto r oil? Can it be forced o n people 
because it 's good for the m? 

Remembering Jack Dean: Duri ng the meeting, the Board re­
ceived periodic reports on the condit io n of former Board member 
and WSBA president Jack Dean o f Spokane. who died the morning 
of Marc h 27 a fter a long illness . The Board una nimously approved a 
reso luti o n ·' that the Washi ngton State Bar Association Board o f 
Governo rs recognizes and commends the me mory of Jack R. Dean, a 
former me mber of the B oard o f Gove rnors and past pres ide nt, as an 
example of extraordinary dedication and leadership for the benefit of 
the lega l profession and the citi zens of the State o f Washington. 

--Be it further resolved. that the Board of Governors extends its 
condolences 10 the family o f Jack R. Dean. He w ill be sorely missed 
by those who have known, respected, and admired him. His spiri t 
and tenac ity remain as an inspira tion for those who fo llow.'' 

The Board adjourned Saturday at I I a.m . 

* * * * * 
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How Fast A Bank Moves Is 
Inversely Proportional To Its Size 

9 Large, slow-moving banks, in what they vaguely define as personal service , offer clients less than an 

acceptable level of responsiveness. 9 We wo n't shuffle you back and forth between departments or lose 

you in lethargic, slow-moving bureaucracies. 

9 You need solutions when you need them. 9 Pacific Northwest Bank offers attorneys and law firms 

the advantages of banking with a local, responsive, flexible financial institution committed to meeting 

your needs. 

9 Specifically, our clien ts enjoy the following benefits: 

9 IOLTAs: Quick, "no hassle" approach to setup and disbursement of 
IOLTA and Client Trus t Accounts via telephone. 

9 CREDIT LI NES: Custom-tailored revolving credit lines with sublimits 
allowing attorneys and law firms to segregate and track costs associated 
with major cases. 

9 COURIER SERVICE: Convenience of door-to-door banking. 

9 ABSOLUTELY NO ATTORNEY JOKES. 

9 SEATTLE FINANCIAL CENTER 9 BELLEVUE FINANCIAL CENTER 
3rd and Seneca 624-0600 NE 8th and 112 NE 646-0900 e" Pacific Northwest Bank 

A little smaller. A little smarter~M 
36 WASH INGTON STATE BAR NEWS A pril 1993 



® 
Notices of Interest to WSBA Members 

WSBA Disciplinary Notices 

Disbarred: Mill Creek lawyer Mary 
Jarvis Cornaby (WSBA #11639, ad­
mitted 198 1) has been ordered disbarred 
from the practice of law in the State of 
Washington pursuant to an order of the 
Supreme Court fi led January 7, I 993. 
The discipline is based upon her misap­
propriation of trust funds; her mjsrepre­
sentation to clients about the status of 
their cases; and her presentation of a 
pleading which contained a false s igna­
ture of opposing counsel. [January 28, 
1993) 

Reprimanded: Deer Park lawyer Dale 
L. Russell (WSBA #7941, admitted 
1977) has been ordered reprimanded 
pursuant to a stipulation for discipline, 
based upon his disclosing confidences 
and secrets of his client to opposing 
counsel in the course of preparing his 
defense to hjs client's disciplinary griev­
ance. [February 5, 1993) 

Public Notices 

In re RCW 19.52.020(1): Legal In­
terest Rate ("Usury Rate"): 

The average coupon equivalent yield 
from the first auction of 26-week trea­
sury bills in March 1993 is 3. 14 percent. 
The maximum allowable interest per­
missible for April 1993 is therefore 12 
percent. 

Compilations of the average coupon 
equivalent yie lds from past auctions of 
26-week treasury bills, and past maxi­
mum interest rates, appear in the Bar 
News on page 39 in October 1987 for 
1982-84; page 37 in June 1989 for 1984-
85; and on page 47 in June 1992 for 
1986-92. 

WSBA Judicial Recommendation Com­
mittee to Schedule Interviews: 

The WSBA Judic ial Recommendation 
Committee is currently accepting appli­
cations from attorneys and judges seek­
ing consideration for appointment to fill 
potential appellate court vacancies. In­
terested candidates will be interviewed 
by the Committee at its Spring meetings 

as follows: 
Washington Court of Appeals, Divi­

sion II applicants-April 30. (Deadline 
for receipt of questionnaires by the 
WSBA office is 5 p.m., Friday, April 
16); 

Washington Supreme Court and Court 
of Appeals, Divisions I and m appli­
cants-May 20 and 21 (deadline for re­
ceipt of questionnaires by the WSBA of­
fice is 5 p.m., Friday, April 30). 

The Committee's recommendations 
are reviewed by the Board of Governors 
of the WSBA and are then referred to 
the Governor for review when appoint­
ments are made to fill vacancies on the 
Court of Appeals and Supreme Court. 

If you are interested in scheduling an 
interview, please contact the WSBA at 
500 Westin Building, 2001 Sixth Av­
enue, Seattle, WA 98 12 1-2599, tele­
phone (206) 727-8200, to obtain a ques­
tionnaire. Please specify whether you 
need the questionnaire designed for a 
judge or an attorney. 

Vietnam Trade and Service Mark Reg­
istration alert: 

The U.S. Government recently an­
nounced the first modifications of the 

U.S. embargo on the Socialist Republic 
of Vietnam. Among other things, Ameri­
can businesses may now take actions to 
preserve their rights in Vietnam in prepa­
ration for the day when the embargo 
will be eased further or lifted. Permis­
sible protective actions include filing for 
protection of trademarks and service 
marks. 

Marks registered before the embargo 
was imposed are no longer valid. Ameri­
can companies need to register the ir 
marks in Vietnam immediately to avoid 
having them registered by trademark 
"pirates." 

The window of opportunity for for­
eign companies to file registration of 
their marks expired March 19. Effective 
March 20, Vietnam will implement a 
"first to file" registration system for 
trademarks and service marks under Or­
dinance No. 84. Registrations under that 
ordinance cannot be cancelled by for­
eign companies that use the same marks 
in other countries. 

The Chamber of Commerce and In­
dustry of the Socialist Republic of Viet­
nam has disclosed that several non-U.S. 
companies have approached it about reg­
istering American marks. 

[The Bar News thanks Perkins Coie 
for this update.] 

Join an organtza.tton of 
over 500 attorneys who are 

MAKING A DIFFERENCE 

BENEFITS OF MEMBERSHIP 

• Expert Witness Index 
• Superior CLE Seminars 
• Quarterly "THE 

DEFENSE PRESS" 
• AnnualJudgesReception 
• Statewide seminar/ 

receptions 

• Amicus Committee 
• Legislative Speaker's 

Bureau 
• Membership dinner 

meetings 
• Annual Convention 

For information, call Nora Tabler 
206/233-2930 
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THIRD MIDYEAR ENVIRONMENTAL LAW AND MANAGEMENT CONFERENCE 

Ne-w Directions at EPA 
Sponsored by: Northwestern School of Law at Lewis and Clark College 

Planned by: The Environmental Law and Management Advisory Committee 
With Special Assistance from: Region 10, Environmental Protection Agency, Seattle, WA 

z 
0 

Monday-Tuesday, May 24-25, 1993 
Seattle, WA -Westin Hotel 

This seminar qualifies for 13.5 CLE Credits 

Wednesday-Thursday, May 26-27, 1993 
Portland, OR - Northwestern School of Law 

This seminar qualifies for 15.5 CLE Credits 

The largest and most authoritative environmental conference 
in the Northwest. Topics include: 

• Suspension & Debarment • The Delineation Controversy 
• Wetlands Developments • The TMDL Experience 
• Enforcement Tools 
• The Endangered Species Act 

• Sediment Quality Standards & 
Sediment Cleanups 

• Clean Air Act • Citizen Suits 
• Clean Water Act • Compliance Audits 

Featured Speakers 
• Fred Hansen - Director, Oregon Department of Environmental Quality 
• Mary Riveland - Director, Washington Department of Ecology 

EPA Speakers 
• Martha Prothro - Acting Assistant Administrator for Water, USEPA, Wash., D.C. 
• HaNey G. Pippen, Jr. - Director, Office of Grants & Debarment, USEPA, Wash., D.C. 
• Robert F. Meunier - Director, Suspension and Debarment Division, USEPA, Wash., D.C. 
• Jackson Fox - Regional Counsel, Region 10, EPA 
• Barbara Lither- Director, Office of Enforcement , Region 10, EPA 
• Charles E. Findley - Director, Water Division, Region 10, EPA 
• Jim McCormick- Director, Air and Toxics Division, Region 10, EPA 
• Keith Cohon -Assistant Regional Counsel, Region 10, EPA 
• Gary Voerman - Life Scientist, Wetlands Section, Region 10, EPA 
• Tim Williamson - Senior Assistant Regional Counsel, Region 1, EPA, Boston 

o Seattle - $325 (after April 19, $345) 
o Portland - $305 (after April 19, $325) 
o Course materials and audio tapes only - S 135 

Nam e: __________________ _ 

Firm: ___________________ _ 

Address: _ ___ ___ _ __________ _ 

Phone: _ ___ _ ___ __________ _ 

Bar# and state (attorneys only): _ __________ _ 

VISA/ MC Number: ___ ______ _ _ Exp. Date: __ 

Signature : _____ _ ______ _ 

P.O. # _ _ _ _____ _ Amount enclosed: ___ _ 

Check payable to Northwestern School of Law 

CALL 
503/768-6642 

FAX 
503/768-6671 

MAIL TO 
CLE Director 
Northwestern School of Law 
10015 SW Terwilliger Blvd. 
Portland, OR 97219-n99 

For more information, please contact -
Maureen Breckenridge. 
Director of CLE at 503/ 768-66'29 
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Note: 
Information te lephone numbers for 

regu lar CLE providers and other groups 
presenting listed events are listed on 
page 40. Contact them for further infor­
mation. 

April 1993 
1 Seattle: Negotiation and Settle­

ment Advocacy. Sponsored by WSBA 
CLE. 

1 SeaTac: Rules as Tools/Civi l Pro­
cedure . Sponsored by WSTLA. 

2 Spokane: Family Law Update. 
Sponsored by Spokane BA. 

2 Olympia: Negotia tion and Settle­
ment Advocacy. Sponsored by WSBA 
CLE. 

2 Washington Labor and Employ­
ment Law. Sponsored by National Busi­
ness Institute, Inc. 

2 Bo ise: Environmental Law. Spon­
sored by Idaho Law Foundatio n. 

2-3 Yakima: WSBA Young Lawyers 
Division Board/Fellows meeting. For 
i11for111ation: Sheri Borgford, (206) 727-
8200. 

7 Seattle: Successful Judgment Col­
lections in Washington: How to Get Your 
Money. Sponsored by National Business 
Ins ti tu te, Inc. 

8 Spokane: S uccessful Judgment 
Collections in Washington: How to Get 
Your Money. Sponsored by National 
Business Institute, Inc. 

9 Bo ise: Idaho Administrative Pro­
cedures Act. Also presented 4/ 16 in 
Lewiston and 4/30 in Idaho Falls. Spon­
sored by Idaho Law Foundation. 

14 Seattle: Judicial Selection in the 
Clinton era. Sponsored by Seattle Law­
yers Chapter, Federalist Socie ty for Law 
and Public Po licy. Panel moderated by 
David Boerner; panelists include Sen. 
Slade Gorto n and federal judges 
Diarmuid O'Scan nlain and Barbara 
Rothstein. Registration limited to first 
JOO. For information: Linda Foley, (206) 
223-7109. 

15 Lewiston: How to Try a Family 
Law Case (video). Sponsored by Idaho 
Law Foundation. 

15 Deadline for copy for June 1993 
Bar News. 

16 Tacoma: Growth Management. 
Sponsored by TPCBA. 

16 Seattle: Employee and Employer 
Rights and Responsibil ities: Advising 
the Business Owner or Professional 
Firm. Sponsored by WSBA CLE. 

19-21 Leavenworth : S upport En­
forcement Deputy Training. Sponsored 
by WAPA. 

21-23 Oly mpi a: Spring Training 

Program. Sponsored by WAPA. 

r,i\ 
V 

23 Seattle: Auto Cases. Sponsored 

by WSTLA. 

23 Seattle: Adoption Law. Sponsored 
by WSBA CLE. 

23 Seattle: Fourth Annual Pacific 
Northwest C redi t Managers' Sem inar. 
Sponsored by fi ve associations and co­
ordinated by Gateway Seminars. For in-

FJNDERSsM 

Kenneth L Martz 

A Freelance Paralegal Service 
Affiliated w /Equity Quest International 

P.O. Box 5951 - Lacey, WA 98503 

• Legal Research 
• Legal Writing 

• Investigations 
• Medical Records Search 

• Mediations 

Member National Association of Legal Assistants 
Member Washington State Trial Lawyers Association 
Member American Society of International Law 

Ph. (206) 754-9700 
Fax (206) 357-8005 

Who does the IRS _go to 
with a tough business 

valuation case? 
The ■ Reliable business valuations 

First Princeton ■ Divestitures and acquisitions 
Corporation ■ Portfolio management 

The Northwest 's only business valuation firm with actual market 
knowledge about deals that get done- and those that don 't. 

William K Holmer, ASA, President 
Five Centcrpoinle Drive, Suile 100 
Lake Oswego, Oregon 97035 
(503) 598-9399 

Experienced, 
Dependable, Thorough. 

A name you can trust. 

6::,. @ 6::,. An Accredited Senior Appraiser of The American Society of Appraisers 
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Business Advisory Services, Inc. (206) 223-5400 
CLE International (206) 621 - 1938 
ldaho Bar Foundation (208) 342-8958 
National Business Institute, Inc. (7 15) 835-7909 
Lewis & Clark Law School (503) 768-6642 
Spokane County Bar Association (Spokane BA) (509) 623-2665 
Tacoma-Pierce County Bar Association (TPCBA) (206) 383-3432 
University of Washington School of Law (UW CLE) (206) 543-0059 
Washington Assn of Prosecuting Attorneys (WAPA) (206) 753-2 175 
Washington State Bar Association (WSBA CLE) (206) 727-8202 
Washington State Trial Lawyers Assn (WSTLA) (206) 464-1011 , (800) 732-925 1 

formation (206) 628-5858. 

23 Spokane: Ethics & Professional­
ism. Sponsored by Spokane BA. [WA & 
ID approved.] 

23 Spokane: Essentials of Evidence. 
Sponsored by WSBA CLE. 

27 Seattle: Insurance Li tigation in 
Washington. Sponsored by National 
Business Institute, Inc. 

30 Jantzen Beach, Port land, Yakima, 
Bell ingham: Video Road Show: Prepar­
ing & Trying the Soft Tissue Inj ury Case. 
Sponsored by WSTLA. 

30 Seattle: Essentials of Evidence. 
Sponsored by WSBA CLE. 

30 Spokane: Law Day Program. 
Sponsored by Spokane BA. 

30 Spokane: Pro Bono dinner and 
awards. Sponsored by Spokane BA. 

30-May 1 Seattle: Family Skills 
I nstitute. Sponsored by WSBA CLE. 

May 1993 
1 Law Day USA. The theme for the 

event is "Justice For All- All for Jus­
tice. " 

5 Seattle: Evening Criminal Law 

Series I. Sponsored by WSBA CLE. 

6-8 Stevenson: Environmental/ 
Land Use Section Midyear Meeting. 
Sponsored by WSBA. 

6-8 Winthrop: WSBA Young Law­
yers Division Midyear Meeting. For in­
formation: Sheri Borgford , (206) 727-
8200. 

7 Boise: Ethics. Also presented 5/ 
14 in Idaho Falls and 5/21 in Coeur 
d'Alene. Sponsored by Idaho Bar Foun-

dation. 

7 Seattle: Construction Law Mid­
year Meeting. Sponsored by Idaho Bar 

Association. 

7-8 Spokane: WSBA Board of Gov­
ernors meeting. 

12 Seattle: Eveni ng Criminal Law 
Series IT. Sponsored by WSBA CLE. 

13 Idaho Falls : Heal th Care Proxies, 

Class Action Litigation 

. -:-.,.·::::;,:::-::::::::f::.:::::,:::-:::,::: 

9; tm~ij4 §ij 
.;1;;;:~&i:i; := 

flr:g~,; 
ijfqM:WA:2~L ... · .... ·-· . ·:::· -.--... ·•-:::-·-· 

referra l or association 

The class and derivative action litigation 
team at Tousley Brain welcomes your 
referral, association or consultation. 

The experience and commitment of 
our team offers an efficient, creative 
and goal-oriented approach to this 
complex and important area of the 
law. 

40 WASHINGTON STATE BAR NEWS April 1993 

Powers of Attorney and Living Wills 
(video). Also presented 5/20 in Coeur 
d'Alene. Sponsored by Idaho Bar Foun­
dation. 

14 Seattle: Managing Client Trust 
Accounts. Sponsored by WSBA CLE. 

14-16 Richland: Business Law Mid­
year Meeting. Sponsored by WSBA. 

15 Deadline for copy for July 1993 
Bar News. 

17-19 Yakima: Support Staff Train­
ing Program. Sponsored by W APA. 

19 Evening Criminal Law Series HI. 
WSBACLE. 

21 Seattle: Elder Law. Sponsored by 
WSBA CLE. 

21 Seattle: Northwest Women's Law 
Center annual gala dinner and presenta­
tion of Florence Merrick and Founder's 
awards. For information: Tracy Foltz, 
(206) 682-9552. 

21 Tacoma: Commercial Litigation. 
Sponsored by TPCBA. 

22 Portland: Regional Legal Writing 
Conference. Sponsored by Northwest­
ern School of Law and Legal Writing 
Institute. For information: (503) 768-
6711. 

22-23 Seattle: National Lawyers' 
Guild regional conference: Resisting the 
Police State in the 1990s. For informa­
tion: (206) 622-5144/622-5151 (mes­
sages). 

24-25 Seattle: Third Midyear Envi­
ronmental Law & Management Confer­
ence-New Directions at EPA. Spon­
sored by Northwestern School of Law. 
For information: (503) 768-6629. 

25 Spokane: Elder Law. Sponsored 
byWSBACLE. 

25 Wenatchee: Adoption Law (mod­
erated video replay. Sponsored by 
WSBACLE. 

27 Seattle: WSBA W orld Peace 
Through Law Section CLE. 

26-27 Portland: Third Midyear En­
vironmental Law & Management Con­
ference- New Directions at EPA. Spon­
sored by Northwestern School of Law . 
For information: (503) 768-6629. 

28 Seattle: Partnership/Limited Li­
ability Companies. Sponsored by WSBA 
CLE. 

28 Seattle: Employee Benefi ts. Spon­
sored by WSBA CLE. 

* * * * * 



GETIING AWAY FROM MAYBE
1 

ADAPTING AMERICAN ADR 

by James Goche 
PRINCIPLES IN RUSSIA 

Moshibueets is perhaps the most common answer to questions asked in 
Russia today. 

ill there be meat lo buy 
today? Nyet1 (no) says the 
store e mployee, but later 
that day meal is put out 
for sale and potential buy­

ers who disbe lieved the answe r are re­
warded with an opportuni ty lo buy. 

" Will my bags arrive this afternoon?" 
asks a vis itor from the west , who has 
been li ving in the same clothes that he 
arrived in, four days before. Da 1 (yes) 
says the airline offic ial o n the te lephone, 
but when the vis itor takes a cab to the 
a irport, he finds that there are no flights 
from the west arriving that day. 

During my visits to Russia las t year, I 
came to learn what the people there have 
known for centuries; that "yes" and " no" 
in Russia may ac tuall y mean moshi­
bueets. Maybe. Pe rhaps. This " maybe 
syndrome" is o ne of the greatest chal­
le nges to Russians who are seek ing to 
build a functional governme nt and a new 
nation. It was a lso a s ig nificant chal ­
lenge to a group of Americans who trav­
e led to St. Petersburg, Russia, during 
the spring, summer, and fall of 1992 to 
teach western alternative dispute reso­
lution (ADR) techniques. 

I was the team leader for a group which 
worked coll aborat ive ly with Russ ian 
colleagues to adapt American ADR 
methods and create professional train­
ing courses for senior Russian local gov­
ernment officials. The project was orig i­
nally conceive d by inte rnatio nally 
known mediator Bill Lincoln and was 
sponsored by the Conflict Resolution 
Institute (CRl) o f Tacoma and the Rus­
s i a n/ A me rica n Prog ram fo r Co n­
flictology (RAPC). We had been in­
vited to St. Pete rsburg by Mayor Anton 
Sobchak to work collaborative ly with 
our Russian colleagues and create pro­
fessional development programs for se-

nior c ity officials there in the areas of fine issues and take negotiating posi-
negotiation, mediation, and cross-cul- lions, both individually and as a group. 
tural communications. We designed the We had split the c lass into two halves; 
courses during vis its in the spring and the first group came lo no agreement, 
summer and received excellent evalua- but the second declared that they had 
tions on our first training , which was solved the problem because they had 
offered in the fall. Despite our success, agreed to mee t again and negotiate fu r-
we found that cultural factors affected ther. They had c reated a process rather 
our presentations and guided the out- that whi ch Weste rne rs wou ld consider 
comes of our exercises. The "maybe to be a sol utio n. and while thei r solution 
syndro me" was one o f those factors. may seem frust rating and inefficient to 

"One can never be certain about things us, it was functiona l given its cultural 
here, you know," explai ned Alexander context. 
Klochkov, a frie nd and co-di rector of Russians and Americans a lso have had 
our project. "We have historically em- diffe rent experiences with the issue of 
phasized collective, rather than indi- personal accountability. Americans te nd 
victua l responsibility, and as a resul t, to subscribe to Richard Bach ' s adage in 
there is often no responsibil ity at al l. Jonathan Livingston Seagull, .. the gull 
You must also realize," Alexande r con- who flies the highest , sees the most," 
tinued, ·'that people here have tradition- believing that personal achievement i£ 
ally had so little control over the things the fruit of individual effort and respon-
which affect the ir daily lives that they sibility. But. in response, Russians offer 
have learned to distrust their institutions their own time-tested proverb which says 
and, too often, themselves. They have that "the ta llest blade of grass is the first 
been taught that 'yes' and 'no' more one cut." Russia has a c ultura l tradition 
often than not, mean ' maybe'." of personal e ffort for collecti ve gain and 

With this brief statement, Alexander has historically di sapproved of persons 
ide ntified two cultural assumptions who seek individua l gain . But personal 
which Americans take for granted when accountability and a willingness to state 
discussing alternative dispute resolution one's inte rests are key factors in inte r-
(ADR); that is, acceptance of individual est-based negotiation and, during our 
responsibility and the e xistence of a time in Russia, we found more than one 
sense of trust and certainty by dispu- of our Russian colleagues struggling with 
tants in our dispute resolution processes these princ iples as we discussed how 
and institutions. ADR works in America. 

In Russia, it hi storically has been dan- So moshibueets is often the true mean-
gerous to accept responsibility o r take a ing of answers given to questions asked 
position on an issue, because doing so in Russia. Despite this fac t, there are 
can resu lt in criticism and retribution . many dedicated Russians who are work-
Therefore, Russians culturally te nd lo ing to change things there for the better 
be more process-oriented than their ends- and to get away from " maybe." In thei r 
oriented American colleagues. Our class private lives, Russians tend to be warm, 
of Russian offic ials illustrated this fact g iving and garrulous in ways wh ich 
during a two-clay exercise designed to Americans find very fam iliar. Many 
teach them how to ide ntify interests, de- want to develop new tradi tio ns which 
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will create more certainty in their soci­
ety. encourage individual initiative. and 
support a commerc ial economy. mean­
ingful forms of democracy . and c loser 
relat ions with the west. Nevertheless. 
cultural traditions change slowly and 
Westerners who teach, mediate, o r do 
business in Russia will eventually no­
tice the cultural diffe rences. 

The lesson (one of many ) which I 
brought home from these experiences is 

that American ADR practi tioners are 
wel l advised to occasionally review thei r 
paradigms and assumptions and to be 
sensiti ve to the cul ture which their dis­
putants bring to a mediatio n. The Ameri­
can melting pot contains a rich mixture 
of ethnic, re lig ious, regional and other 
cultural traditions and if disputants are 
having a difficult time reaching agree­
ment, cultural factors may be one of the 
reasons. In such cases, mediators should 

investigate this poss ibility and be flex­
ible in their approaches help disputants 
.. get beyond maybe" and develop work­
able solu tions. 

1 With apolog ies to Roger Fisher and 
Wil liam Ury. authors of Gelling ro Yes. 

A11omey James Goche is the strate­
,;ic pion project 111anagerfor the Port of 
Olympia and its legislative represen/C/­
live. 

ARBITRATION, MEDIATION DEVELOPING IN NEW WAY 

Once considered the exclusive province of enthusiasts. like 
proselyti1.crs for Esperanto. mandatory jurisdiction for the 
World Coun. or a Nobel Prize for Graham Greene. arbitration 
and mediation have begun to flower into something else en­
tirely- a profitable busine,, opportunity. 

The great. grey lady of arbitrat ion. the American Arbitration 
Association. ha, been on the beat since 1913. but it faces 
growing competition. the Wall Streer Jo11mal reported Febru­
ary 25, 1993. It has announced a new program 10 help busi­
nesses sort out complicated cases short of litigation. Thirty-six 
regional panels or lawyers. retired judges and business leaders 
have been constituted: heavyweights taking part include former 
U.S. Attorney General Griffin Bell: ubiquitous television 
pitchman and Remington Products Co. president Victor Kiam; 
and Geoffrey Hazzard of Yale Law School. The AAA panels 
will be available for disputes exceeding$ I million. 

Perhaps the best-known local player in the big leagues is 
JAMS. Judicial Arbitrat ion & Mediation Services, Inc. The 
California company. headed by a former judge, has attracted a 
number of former King County Superior Court judges to its 
ranks, and it has looked at cases valued in the mi llions of 
dollars. 

Equilaw International. headquartered in Minneapolis, bills 
itself as one of the world's largest private dispute resolution 
companies and it will tackle "any dispute involving individuals, 
national and international companies. organizations and gov­
ernment agencies." It opened more than 9.000 files in 1991 
alone. Equilaw reports. The Equilaw view of the world is pre­
sented in a paperback book by president/CEO Stephen Patrick 
Doyle and general counsel Roger Silve Haycock. Wirhour the 
Punches: Resolving Dispures ll'irhour Lirigation (Equilaw. Inc .. 
2124 Dupont Avenue South. Minneapolis MN 55405. 182 pp .. 
S12.95. 1991). 

The American Bar Association has been active in the field. 
publishing A Drqfrer's Guide ro Alrenwril'e Displlle Resolurion 
( ABA Order Fulfi llment. 750 orth Lake Shore Drive. Chi­
cago. IL 606 11. 82 pp .. $19.95. 1991). The book outl ines ways 
in which lawyer~ can help their clients resolve disputes with 
ADR provisions in agrecme111s. 

West Publishing's lj/1'cti1·e Negotiarion and Mediarion: A 
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La1vyer's Guide. by Paul Lisnck, ( 1992) seeks to give practical 
and theoretical guidance to allorneys trying to use negotiat ion 
and mediation more. For information on pricing and ordering. 
call (800) 328-9362. 

Finally. any list of up-and-comer~ has to include the Center 
for Public Resources in New York. CPR\ Judicial Project pub­
lished a newsletter. Alrernmi1·es ro rhe High Cosr rf Li1iga11on. 
(monthly. $175. 366 Madison Avenue. 1 ew York NY 10017-
2311 ), and an interest ing book. Courr ADR: Elemenls in Pro­
gram Design. by Elizabeth Plapinger and Margaret Shaw. both 
lawyers ( 157 pp .. softcover. $35. 1992). The book is a compre­
hensive review of federa l and state court ADR programs: how 
they are being structured. a synopsis of fundamental issues in 
integrating ADR into judicial practice. and assessments of cur­
rent ADR policies. programs and disputes. "Thorny issues such 
as confidentiality, marching cases to ADR processes and select­
ing, training and compensating neutrals can turn out to be major 
stumbling blocks to courts who have not had adequate time to 
consider them," says author Plapinger. "We would like nothing 
better than for this document to serve as a cata lyst whereby 
federal and state courts talk together to share information and 
benefit from lessons each has learned." 

The CPR Judicial Project is part of CPR's Legal Program, 
underwrillen by 500 major corporations. leading law fi rms, 
academics and judges; and it seeks the full integration of ADR 
into legal. business and judicial practice. Among recent agree­
ments announced has been one among ten major insurance 
companies to resolve conflicts with homeowners and others 
suffering losses in hurricanes Andrew and lniki by the use of 
ADR whenever requested by victims. In February, CPR an­
nounced that ten major food companics-CPC International. 
Frito-Lay. General Mil ls. Gerber Products. Hershey Foods Cor­
poration. Kellogg. PepsiCo. The Pillsbury Company. Ralston 
Purina Company and Universal Foods. with total sales of some 
$54 billion-have accepted a CPR Legal Program plan for 
resolution of cost ly legal disputes by the use of mediation and 
negotiation . 

They've also published "Dispute Resolution Clauses for Busi­
ness Agreements" ( 1992). a set of forms that drafters can put in 
place when preparing documents in which ADR is to play a 
part. 



LAND u SE MEDIATION 

hy Jim Driscoll 

[I] he land use review process. 
established in the s tate of 
W ashin gton required by 
statutes and o rd inances, has 

traditionally been conduc ted in an 
adve rsaria l arena. The heari ngs, which 
are conducted in a quasi -judicial forum, 
include presentation of facts and law 
before an unbiased decis ion make r (plan­
ning commission. city counc il or hear­
ing examiner) . While this syste m may 
be necessary for complicated and com­
ple x issues that have an impact o n the 
community as a whole, the re are cases 
in whic h an alternative dispute resolu­
ti on process can be be ne fi c ially used to 
reso lve a land use issue . 

La nd use deve lopme nt d isputes that 
directly impact only a few can be med i­
ated outs ide the traditional hearing. Is­
sues such as variances. zoning code vio­
lations. zoning code e nforcement s. non­
conforming uses and, to some extent, 
conditional use permits. a ll ca n be the 
subj ect of mediation. Like wise, SEPA 
appeals. including threshold decisions, 
have the potentia l for being med iated . 

Washington courts and statutes are si­
le nt about the use of mediation as a 
method of resolving land use d isputes. 
Some communities, however. are now 
ta king the lead by e nacting o rd inances 
that permit and e ncourage mediation in 
this administrative forum. Lake Stevens 
is the first communi ty in the sta te of 
Washi ngto n to adopt this innovative ap­
proach. 

For effective mediation o f la nd use 
issues. certa in procedura l g uidelines 
must be satisfied in o rde r to meet due­
process considerations. Notice must be 
g ive n to al l who have an acti ve inte rest 
in the reso lution of the issue . After this , 
those who desire to must be allowed to 
partic ipate in the process. If the action 
involves a c ity permit. the cit y must par­
tic ipate so that the c ity's polic ies and 

development standards are consiste nt 
w ith the resolution. Finally. in the pe r­
mit mediat ion process. the mecl iator(usu­
a lly the hearing e xamine r) must revie w 
the agreement to e nsure that it is cons is­
tent with the zoning laws a nd develop­
me nt standards of the community. 

In mediations involving zoning code 
enforceme nt, the city governme nt is an 
active party in the process. In such s itu­
ations. the c ity brings an acti on against 
the property owner for vio lating some 
particular segme nt of a zoning code o r a 
condi tion o f de velopment from a previ­
ously issued permit. T he parties are 
readily identifiable in these cases. If 
both parties are agreeable, the media­
tion process can be conducted in a s imple 
and e ffic ient manner. 

Stil l in its infancy. mediati on o f land 
use disputes provides g rea ter c iti zen in­
volvement in la nd use matters. The use 
of mediati on, under a strict and con-

trolled process, e nsures equal protection 
and due process for all. Res idents o f a 
neig hborhood can active ly work to re­
sol ve the ir own disputes. Compromises. 
inno vati ve approac hes and othe r ben­
e fits o f an inte rest-based approac h can 
be utilized. If the resolution is w ithin 
the parameters of the community 's zon­
ing code . mediat ion of these disputes 
becomes a win-win s ituation for the com­
mun ity and the parties. 

For the last 14 years, Jim Driscoll 
has been a land use hearing exa111iner 
fo r many cities. He has been involved 
as a decision maker in land develop­
ment disputes of grear magnitude and 
public concern , as well as those that 
involve the interests of only a few. 

Arbitration/Mediation 

Thomas D. Loftus 
announces his availability to serve as an 
arbitrator or mediator in civil litigation, 

including insurance and employment matters. 

Thomas D. Loftus 
Groshong, Lehet & Thom ton 

(206) 448-7172 
2133 Third Avenue 

Seattle, WA 98121-2325 
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H ELP 

NEEDE D 

FOR 

B ATTERED 

WOMEN 

Pro bono attorneys are needed to work on clemency petitions for 
battered and abused women at Purdy prison. 

Call Mary at (206) 454-0929 or Patric ia at (206) 885-3406. 

"I was tremendously impressed with 
(the medwtor's) conduct of the 

hearing. Her grasp of the case was 
detail,ed and accurate, and her 

comments incisive and extremely 
helpful in resolving the case." 

Robert M. Quillian 

A Settlement Now mediator s it 
~elps_ the disp~ting part~es /I~f-. 'L)VV}L)!J,1/ 
identify what 1s preventmg [/I, t, {/ r r ~II-, 
them from negotiating and M 
offers suggestions to overcome lfjw __ ____... .... 
the obstacles. The mediator I/ :,-_,,1 
trys to focus in on the interests fueling the 
conflict and help the parties identify their ~ 
underlying interests. The mediator doesn't 
make judgments but rather facilitates 
communications that enable the disputants to find 
common ground and reach a mutua lly acceptable 
agreement. 

If you'd like to know more about the mediation process, or 
are interested in donating time as a volunteer mediator, 
please contact our program office at: 

1208 NE 43rd Street 
Seattle, WA 98105 

(206) 545-5165 

The S ettlement N ow Foundation is a 50l (c)(3) non-profit organ iza tion. 
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THE ROLE 

by Charles Burdell 

ost lawyers are aware of the 
public 's disenchantment 
wi th litigat ion as a means 
or resolving conflict. It's 

too expensive, too risky and too scary. 
Increasing ly, lawyers are choosing othe r 
ways to solve the ir clients' problems. 
One of the ways most frequent ly chosen 
is mediation. 

Mediatio n has fas t become the most 
popular o f the various forms of al te rna­
tive di spute resolution. The main rea­
son for its popularity is that there is no 
"down side." All other forms of a lterna­
tive dispute resol uti on hand the deci­
sion- making power to some th ird party. 
Not mediation. The parties do not give 
up this important power, and they agree 
only to have the mediator facili tate the ir 
negotiations. The process allows the 
parties to solve their problems them­
selves, often c reatively, in an atmosphere 
of negotiation rathe r than the conten­
tious and anx ie ty-ridden atmosphere of 
litigatio n. Even if the dispute does not 
settle , something good usually happens. 
The parties have a better unde rstanding 
of the othe r side's point of view, or the 
gap in thei r settlement position has nar­
rowed. 

Lawyers are expected to advocate, dili­
gently and competently , the interests of 
their clients. Does the zealous advocate 
have a place in mediation? The answer 
is clearly, yes, but the tone and focus o r 
the advocacy are different in mediation 
from those in litigatio n. 

Effecti ve advocacy in mediation be­
gins when the matter comes into your 
office. No longer is the courthouse the 
on ly place in town where a dispute can 
be resolved. It is appropriate and pro­
fessional for the attorney to explain the 
various options fo r resolution that are 
available. As the foremost experts o r 
dispute resolution in the country, it is 
incumbe nt upon lawyers to educate the ir 
c lients on the vario us methods of re­
solving the d ispute . If mediat io n is ap­
propriate, the se lection of the mediator 
is a dec ision c ruc ia l to effec ti ve settle­
ment of the case. There is a plethora of 



OF THE ADVOCATE IN MEDIATION 

mediators who can provide a wide range 
of types of mediation: everything from 
the mediator who refuses to state an 
opinion or get involved in the decision­
making process to those who gleefully 
twist arms until the closing documents 
are signed. The attorney must under­
stand the client's personality well enough 
to decide which type of mediator will be 
most effective. 

In litigation, the focus is to defeat the 
other side. You look for every shred of 
evidence that will support your case or 
weaken the opposition. In mediation, 
the focus should be o n resolution and 
upon the mediator. Yo ur job is to assist 
the mediator in reaching a settlement. 
In order to do so, the mediator needs to 
understand your position and gain the 
impression that you and your clients are 
really interested in resolving the case. 

Most mediators start the process with 
a joint session in which each side is 
afforded the opportunity to explain its 
position. This is an important time for 
the parties because it usually the first 
opportunity for them to hear about their 
oppo nent 's case direc tly from the ir 
opponent's attorney. Thi s is a wonder­
ful chance for attorneys to give a well­
reasoned, business- like presentation and 
impress the other s ide with the veracity 
of the client's position. It is not a time 
for threats, name-calling or other verbal 
abuse. The idea is to reme mber that the 
process is informal , confidential and 
business-like. The goal is to settle, and 
pejorative comments do not usually lead 
rational persons to agreement easily. 

Often, attorneys drilled in rules of un­
compromising litigation think everything 
must be resisted , that an attorney should 
never revea l weakness. The problem 
with this strategy is that the client can 
begin to believe it. We all know that 
every case has its problems. (If not, a 
summary judgment order would have 
been entered.) The effective advocate 
in mediatio n explains, in private caucus, 
a case's weaknesses clearly to the cli­
ent; or, often, the effecti ve advocate will 
not intercede as the mediator and the 

client discuss the weaknesses. In order 
for settlement to be reached, it is impor­
tant that everyone involved in the pro­
cess accept that taking the case to the 
courthouse is an uncertain, expensive 
and anxiety-ridden choice. 

In mediation, threats of what will hap­
pen in the courtroom are of little assis­
tance to the process. "The jury wi II agree 
with my expert's opinion" often is coun­
tered with the exact same statement from 
the other lawyer. 

Rather than threats, try persuas ion 
throug h logic and fac ts. If the facts are 
disputed, bring along the objective evi­
dence which tends to support your ver­
sion of the facts. Nothing is better in 
mediation, or in litigation, for that mat­
ter, than solid preparation on the law 
and facts. Threats are never as persua­
sive as a clear analys is of facts which 
undeniably support your arguments. The 
idea is to create uncertainty in the other 
side 's perceptions and conclusions, and 
thereby make those parties want to settle. 
Yelling at them wi ll only get them mad. 
Reasoning with them will get them to 
settle. 

Counsel your clie nt on what to expect 
fro m the process. Med iation is a pro­
cess o f compromise, not capitulation. 
Work on proposing objective and rea­
sonable settlement offers. Be creative; 
think of ways other than the payment of 
money to resolve the dispute. The dis­
gruntled employee can be retrained for 
another position or transferred to a d if­
ferent location. The partners can agree 
to sell their jointly owned property and 
split the proceeds rather than fi ght over 
every last piece. The feuding neighbors 
can agree to create an open green space 
along the disputed boundary line rather 
than fight over its exact location. The 
bounds of creative settlements are lim­
ited only by the creativity of attorneys 
and the ir c lients. 

After the case is seltled, try to get 
your client to look into the future rather 
than concentrating on the past. Often, 
clients feel they were wronged and that 
the tria l of the case would punish the 

other s ide. Work on getting the client to 
focus on the actual amount o f money 
that will go into the client's bank ac­
count, or the new job that wi ll be avail ­
able or the beauty of the open green 
space, rather than on forc ing the other 
side to its knees through litigatio n. 

Clients often lose track of the actual 
cost of litigation. They are generally 
aware of attorney fees and costs, but 
they frequently overlook how much they 
could be making by doing their business 
rather than fighting. The true cost of the 
suit is the out-of-pocket dollars plus what 
the c lient could be earning in his busi­
ness along wi th the intangible cost of 
the end of the anxiety and risk. Usually, 
a careful calculation of the actual cost of 
litigation is staggering. 

Don't be afraid to be frank and realis­
tic with your client. One of the basic 
purposes for mediators is to be an agent 
o f reality. Lawyers can attempt to con­
vince their clients to be reasonable only 
a few times before the clients begin to 
wonder whose side the lawyer is on. 
Many mediators are good "reality 
checks" for cl ients and, sometimes, for 
lawyers. They provide an experienced, 
impartial look as the strengths and weak­
nesses of a case. 

Lawyers can meet their professional 
obligations to their c lients in mediation 
by focusing the ir efforts on resolv ing 
the dispute. The tone of the representa­
tion is toward settlement, rather than 
vic tory. The means to get there are a 
rational and realistic discussion with the 
other side o n various ways which might 
be used to resolve the dispute. 

Mediation is a problem-solving tech­
nique which is fast becoming many law­
yers' preferred method of resolving their 
cases to their cl ients' satisfac tion. 

Charles Burdell.formerly a judge with 
the King County Superior Court, is a 
mediarorlarbitrator with J.A.M.S. 
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by Peter Marchel 

nee upon a time, the re li ved a young associate 
who, afte r sp. ending hours reviewing a very th ick 
file, approached the partne r to inquire why the 
client was in litigation whe n mediation or arbitra­

tion appeared the better forum. "What?" cried the partner ... 
"Why, why, real lawyers do not mediate; they litigate." 

This brief artic le discusses the current tre nd among the 
courts and s tate bar associations to recognize a lte rnate dispute 
reso lution, through rul e, resoluti on or creed. In the S pring of 
I 992, Colorado became the first state to modi fy Rule 2. I of its 
Rules of Professiona l Conduct to read: 

In representing a c lie nt , a Lawyer shall exercise inde pendent 
profess ional judgme nt and render candid advice. In re ndering 
advice, a lawyer may re fer not onl y to law but to other consid­
erations, such as moral, economic, social and political factors, 
that may be re levant to the client 's s ituation. In a matter 
involving, or expec1ed to involve li1igatio11, a lawyer should 
advise the clienr of alternative forms of disp111e resolution 
which might reasonably be pursued 10 attempt to resolve the 
legal dispute, or to reach the legal objective sought. 

In I 990, the New Je rsey State Bar Association' s Board of 
Trustees approved a resolution endorsing early and appropri­
ate use o f alternative dispute resoluti on: 

American 
Arbitration 
Association 
Dispute 
Resolution 
Services 

REAL LAWYERS Do 
THEY 

WHEREAS, the di verse nature of the disputes among citizens 
of the State o f New Je rsey has c learly demonstrated a critical 
need for those involved in the dispute resol ution process to 
utilize creative techniques to bring about the prompt, expedi ­
tious and quality reso lution of disputes both withi n and out­
s ide the customary forum of New Je rsey's Courts; and 

WHEREAS. the util ization of techniques, known as ADR 
(Alternative Dispute Resolution) or CDR (C omplementary 
Dispute Resolutio n) may be dete rmined by attorneys in con­
sultation with the ir cl ie nts to serve the public need in some 
matters; and 

WHEREAS, ADR techniques are most e ffecti vely utilized 
unde r the guidance o f skilled legal practitione rs for an in­
formed and willing public who volunta rily elec t to participate 
in such procedures; and 

WHEREAS, the employment of AD R and CDR techniques 
under the guidance of s killed legal practitioners co mpleme nts 
our system o f formal adjudication; 

NOW, THEREFORE, it is resolved by the Trustees of 

L.A.W.BBS 
has expanded the 

Washington 
Department 
of Revenue 

Since 1926, the American Arbitration Association has been the 
leader in the development and administration of impartial 
dispute resolution services. 

Database! 

now including 

~ 

□ Arbitration □ Mediation □ Mini-Trial □ Factfinding 
□ Negotiations □ Retired judges □ Individualized ADR 
System s □ Membership Services □ Training □ Publications 
□ Electio ns 

Come to the Leader. 

@) American Arbitration Association 
1325 Founh Avenue , Ste. 1414 
Seattle . Was hington 98 10 1-2511 
(206) 622-6435 Fax ( 206) 343-5679 

Offices in 35 Cities Nationwide 
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NOT MEDIATE. 

LITIGATE. 

the New Jersey Bar Association that: 

I . The New Jersey State Bar Association is committed to the 
earliest meaningful implementation of voluntary ADR and 
CDR procedures by New Jersey's lawyers in matters in which 
they regard ADR and CDR as an appropri ate technique for 
resolving a particular client 's proble m. 

2. The New Jersey State Bar Association urges New Jersey 
lawyers to become familiar with ADR and CDR techniques 
which may be utilized in the area of law in which they prac­
tice, by participating in continuing legal educat ion programs 
or utilizing other resources available to them and, where they 
deem it appropriate, to inform their clients of the nature, value 
and risks of those techniques and guide their clients as to 
whether or not to participate in appropriate ADR and C DR 
opportunities. 

The Texas Bar Association has adopted a creed supporting 
ADR s imilar to that of the New Jersey Bar resolution. Other 
states, such as Mi ssouri. have adopted court rules requiring 
attorneys to take an affirmati ve action. 

On November I, 1990, Jackson County, Missouri , adopted 
Supreme Court Rule 17. This rule requires that within 30 days 
of filing a petition, motion for modification, or answer, the 
attorneys signing such actions shall file a certificate with the 
court stating that the attorneys have provided or mailed to their 
client(s) a preprinted Notice of Dispute Resolution Services. 

The preprinted Notice contains a brief description of media­
tion , arbitration, early neutral evaluation and neutral fact-find­
ing. The notice also contains information on selecting an ADR 
process or provider. In addition, the Kansas C ity Metropolitan 
Bar Assoc iation will prov ide a list comprised of individuals 
and organizations that provide ADR services. 

The WSBA Alternate Dispute Resolution Section proposed 
an amendment to Washington's RPC 2.1 whi ch was nearly 
identical to Colorado's amendment: 

In representing a client, a Lawyer shall exercise independent 
professional judgment and render candid advice. In rendering 
advice, a lawyer may refer not only to law but 10 other consid-

Counterintelligence SOFTWARE FOR ATTORNEYS 
The Northwest (Washington) 

Chapter of Army Counterintel li­
gence Corps Veterans is looking 
for people who served during 
World War II , Korea and Viet­
nam. 

Full membership is available 
to any United States citizen who 
served in the Corps of Intelli­
gence Police or the Counterin­
telligence Corps and who were 
honorably discharged or retired 
from the service. 

Cont act Ely Kastenbaum , 
Chairman, Washington Chapter, 
Army Counterintelligence Corps 
Veterans, Inc., (ACICV). 535 
Dock Street, Suite I 08, Tacoma, 
WA 98402, (206) 383-3437. 

* Advanced document assembly and expert practice systems 

* Software incorporating your documents and expertise 

* Developed by Washington attorneys 

* Money back guarantee! 

DUNCAN, FRITCH & HUBBARD, INC. 
Attorneys Developing Software For Attorneys 

1417 Fourth Avenue, Suite 350 
Seattle, Washington 98 IO I 

Certified CAPSOFT"' Development 
Consultants and Resellers 
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e rations such as moral, economic, soc ia l and po litical fac to rs, 
that may be re levant to the client 's situatio n. In a 111a11er 
involving, or expec1ed 10 involve li1iga1ion, a lawyer shall 
advise the client of al1ernative forms of d ispute resolu1ion 
which might reasonably he pursued to attempt lo resolve !he 
legal dispule, o r to reach 1he legal objective sough 1. 

grievance proceedings against lawyers. Further, it wil l not 
lead to any sig nificant additional malpractice liabi li ty, because 
th is obligation may a lready exist under a common law "rea­
sonable lawyer" standard. The ru les of professiona l cond uct 
a re not to establish liability, but to ac t as a governing device, as 
guide lines for attorneys. 

Many attorneys believe that competent representatio n of a 
client within the litigation context requires some discussion 
with the client concerning a lternate forms of dispute resolu­
tion. However, many attorneys do not routine ly di scuss such 
options with the ir clients. Amending RPC 2.1 would make 
disclosure very clear. It would a lso se rve to raise lawyers' 
sensitivity to and increase compliance with this ethical stan­
dard, which many feel currently exists. For example , The 
American College of Tria l Lawyers recently issued a hand­
book on Alternatives for Dispute Resolu tion which concludes 
that the Model Rules of Professiona l Conduc t "suggests that 
the lawyer has a respons ibi lity to counsel cl ients about ADR 
options .' ' 

From a practical standpoint it would be very hard to prove 
liabi lity. A party claiming injury unde r RPC 2. 1 would have to 
I) show causation link between the verdict and lack o f it; 2) 
show that client would have wanted to use an ADR mecha­
nis m; 3) prove that the other side would have agreed to use the 
same ADR mechanism; and 4) show that the ADR mechanism 
would have been successful. 

As court congestio n inc reases, and more sta tutes and codes 
provide for a lte rnate forms of resolving disputes, the implicit 
duty of an atto rney to inform cl ients about ADR options in­
c reases . By amending RPC 2. 1 and making the duty of attor­
ney more explic it, we would encourage compliance and, we 
hope, put an end to the " real-attorneys-do-not-mediate ... they­
litigate" menta lity. It is argued that putting this obligation in the text ofRPC 2. 1 

will not lead to significant disciplinary action or additiona l 

Peter Marchel is an altorney at SAFECO Insurance Companies. He is the chair of the ABA YLD Alternative Dispute Resolution 
e.xeculive committee. 

The Thomas J. Chambers 
Trial Notebook 

"A very practical book every 
lawyer will find helpful." 

- PAUL LUVERA 

The Washington Seate T rial lawyers A.,sociation is pl<30ed to offer !he only comptehenave rcoource on how to 
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Choose one from below 
Notebook, Volume I. Pre, Trial 
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Computer Disk (forms only) 
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Suggested by Bob Mannheimer 

Dear Client: 

You have retained this law firm 
to represent you with regard to a 
legal dispute. I want to inform 
you now of options available to 
you that might help resolve this 
matter. 

Legal disputes may be resolved 
in many ways. Often, the parties 
simply agree to settle the dispute 
without going to court. Other 
times, the parties do go to court. 

More and more parties, how­
ever, are now considering alter­
natives to going to court when 
they cannot agree between them­
selves. 

Two of the most common alter­
natives are arbitration and media­
tion. 

I have enclosed for your con­
sideration a pamphlet prepared by 
the Washington State Bar Asso­
ciat ion which explains what arbi­
tration and mediation are and how 
they work. 

As the pamphlet states, "Most 
people find arbitration less costly, 
faster and less stressful than a for­
mal trial." 

As for mediation, the pamphlet 
states, " Many people report a 
higher degree of satisfaction with 
mediation than with court, because 
they can control the result and be 
part of the solution. And agreed­
to settlements are much more 
likely to be voluntarily complied 
with by all sides." In addition, 

"PRACTICE TIP" 

mediation sessions are confiden­
tial and private. 

if you are interested in using ei­
ther alternative to resolve your dis­
pute. 

I ask that you read the enclosed 
pamphlet and afterwards call me Yours truly, ... 

FIRST CHOICE 
B USJNESS M ACHIN ES 

(Formerly Great Wes. Business Machines) 

The Only Choice For Customers 
Who Demand The Best! 

To celebrate our change, First Choice Business Machines is offering a free gift 
of your choice with the purchase of any Sharp copier system (22 c.p.m or above) 
during April to May*. First Choice carries a full line of SHARP. copiers ranging 
from small deshtop to high-production duplicators. 

Gifts include cordless phones, TVs, VCRs, fax machines, 
cameras, gas grills, trips, plus much, much more! 
• Gifts art ~tcgonzed by model purchased. G1f1 must be chosen horn corrc:spondmg category. 

Offer not vahd with special contract pncmg. 

Serviig 
S•liomisl Kiig, 
P-1enead10w 
Kitsap Co•llfiH. 

Call loday at 682-COPY 

, _ _ _ 

SOI E. Pinc l!rol N.E. 7Wi 764 lndu!uy Drive 
Scaak, WA 98122 Ftdmcni. WA 90052 l\ikwib, WA 98188 

32Wll8 88>4755 57>0535 
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by Hugh D. Spitzer 

ith the recen t increase in man­
datory arbitration for small 
civil disputes and voluntary 
arbitration for much larger 

cases, it is easy to suppose that dispute 
resolution by someone other than a gov­
e rnment-appointed judge is a novel. 
imaginative c reation of the modern le­
gal system. 

But for the Romans who li ved in Julius 
Caesar's time. indeed from several hun­
dred years B.C. to at least 300 A. D., 
most civil matters never went to an offi ­
cial "judge. '' Instead, almost all such 
disputes were resolved by a lay arbitra­
tor under a remarkably flex ible and e n­
during system of civil procedure that 
worked as effective ly as ours and, per­
haps, more so. 

By the time Caesar was conquering 
Gaul (58 B.C.), the Romans had devel­
oped a sophisticated legal system with 
both procedure and substantive law to 
match the complex "common marke t" 
economy that existed thro ughout the 
Mediterranean they ruled. At the cente r 
of that legal system fornoncriminal mat­
ters were three key players: the praetor, 
an elected magistrate who functioned 
like a combination altorney general and 
presiding judge; the individual iudex , or 
lay arbitrator appointed to a case; and 
the iurisconsultus (jurisconsult) the le­
gal scho la r to whom a praetor or a iudex 
would turn whe n the legal going got 
tough. 

The Romans had lawyers, too. Lots of 
them. But the c reativi ty and respon­
sive ness of the ir law came from the in­
terplay be tween the prateor, the iudex 
and the jurisconsult, and the way that 
system worked, might give us a few 
useful ideas. 

The Praetor's 
"Pretrial Order" 

The urban praetor, elected annually in 
Rome by a c itizen assembly, was the 
most significant legal official whe n Cae­
sar was a live and for several hundred 
years the reafter. A ' 'peregrine prae tor" 
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managed the Roman legal system out­
side Italy. although non-Roman citizens 
within the Empire were governed by the ir 
own laws. But for those under Roman 
law there were no permane nt judges o n 
government salary. no sheriffs or mar­
shals. no c lerks and no permanent court­
rooms for civil <li~putes. If "Gaius.' ' let 
us say. had a contractua l dispute with 
"Sextus," and Gaius believed the two 
were unlike ly to resolve it themselves. 
Gaius could have a draft "formula" 
drawn up, a document something like a 
demand for arbitratio n or a pretrial or­
der. If Gaius knew something about 
law, he might draft the formula himself. 
Or, he might retain a lawyer or talk with 
a jurisconsult before delivering a sum­
mons to Sextus and submitting the draft 
formula to the praetor. 

The prae tor or his ass istants would 
review the proposed formula with the 
defendant Sextus, and then would work 
with the parties to gain agreement on 
the wording of that pretrial orde r and 
the designation of an individual to serve 
as iudcx, or arbi trator. We can rev iew 
each piece of the formula to see how it 
worked . 

I. The demonstratio, or first paragraph, 
said something like: " Whereas Gaius al­
leges that Sextus owes him 1,000 
sesterces (the main Roman c u1Tency unit) 
under a contract for the sale of a horse 
and has ne ither paid the money nor re­
turned the horse .. .. " 

2. The assignment , or next paragraph, 
would read, "Let so-and-so (we' II call 
him Quintus) be iudex .'' 

3. The condemnatio would then out­
line Qu intus' ass ignment as iudex: " If it 
appears to you that Sextus is obi igatcd 
to pay 1.000 seste rccs to Gaius. the n 
co nd e mn Sex tus to do so ." The 
condemnatio could have in it a provi­
s ion called a "taxatio," which was an 
upper limit on the plaintiff's recovery. 
This was important in matters such as 
personal injury. where the sum at issue 
was not read ily obvious. The condem­
nation could also have a provis ion called 
a clausa arbi traria, which in essence gave 
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a los ing defendant the option of paying 
money or performing a specific ac t. e.g.: 
"l f Scxtus does not return the horse, 
then condemn Sextus to pay Ga ius 1,000 
Sesterces." This type of choice made 
sense to the Romans because. in their 
system. everyth ing was reducible to 
money. and there were no equitable rem­
edies. 

4 . The next sec ti on of the form ula was 
the exceptio, a device developed by suc­
cessive praetors to provide defenses that 
originally had not been available under 
Roma n s tatutes. For exa mpl e, an 
exccptio in our case might read, " If you 
find, as Sextus a lleges. that Gaius had 
agreed not to collect with in one year of 
delivery of the horse, then rule that 
Sextus shall not be required to pay until 
the agreed-upon time." This was known 
as an "exceptio pactum ," or de fen se 
based on a prior agreement such as an 
agreeme nt not to collect or not to sue. 
The praetors even developed exceptios 
agains t exceptios, such as, " If you find 
that the parties' pact was unlawfu l, then 
disregard that agreeme nt in reaching 
your decision.'· 

5. Final ly, there could be a paragraph 
called a praescriptio , or restriction on 
the scope or timing of the case. For ex­
ample, this section might delay the 
iudex's consideration of a matter until 
after the complet ion of a related c rimi­
na l proceeding . 

The point of detai Ii ng the components 
of this e laborate pre-trial formu la is to 
show how it gave the praetor. who was 
usua lly well-trained in law, the ability 
to s truc tu re his submission to the lay 
arb it rator. Many upper-class Romans, 
the sort of men (never women) who 
served as iudex. had some legal educa­
tion, but that was not always the case. 
The formula also gave the praetor the 
abil ity to shape law by shaping rem­
edies, usually in accordance wi th an edict 
that each new praetor publi shed upon 
assuming office. For example, the edict 
could declare that the praetor would pro­
vide an exceptio. or defense. for fraud, 
whe never he felt it was appropriate in a 
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contract dispute formula that he issued 
to a iudex. The praetors used their an­
nual edicts increme ntally to adjust and 
add to remedies and c ivil procedure. 
Eac h prae tor's edict looked pretty muc h 
like his predecessor's, so muc h alike 
that it became known as the " pe rpetual 
edict." But each year, one thing or an­
other was changed, often based on pub­
lic concerns and e lection promi ses, and 
this gave Roman law tre me ndous flex­
ibi lity and an ability to c hange without 
relying on formally e nacted statutes. 

The Iudex 
and the Jurisconsult 

Once the praetor handed a dispute over 
to the iudex agreed to by the parties. that 
arbitrator was responsible for dete rmin­
ing the facts and applying the law. all 
within the confines of the formula g ive n 
to him. That formula usua lly contained 
sufficient guidance for him to re nder a 
decision, much li ke good j ury instruc­
tions that don ' t leave the factfinde rs 
worrying about what the law is or what 
it should be. 

But the iudex was more than a juror, 
and it was no t uncommon for him to 
discover something during the trial that 
needed furthe r legal anal ysis . T he 
praetor was far too busy to have every 
iudex run to him with a questio n about 
some fine legal point. Instead , the arbi­
trator seeking e luc idation would o fte n 
go to ajurisconsult, a man with the train­
ing, experience and time to conside r the 
proble m and re nde r a so luti o n. A 
jurisconsult would have been taught the 
law at the feet of a master lawyer or 
jurisconsult who be longed to one o f the 
"schools" of legal theory in Rome. These 
were not schools in our sense. but rathe r 
separate and occasionally compe ting tra­
ditions of legal analysis handed down 
by generations of independen t teachers. 
Aspiring lawyers would train with these 
teachers and work under attorneys within 
the same ··school.' ' much as nineteenth­
century American barris te rs learned all 
they needed to know from a long clerk-

ship under an o lde r lawyer or judge. 
In addition to teaching s tudents, 

jurisconsults wrote textbooks and trea­
ti ses on fields of law, published short 
s tate me nts of the law for practitioners 
and students (akin to " Secured Transac­
tions in a Nutshe ll"), wrote massive com­
me ntaries on existing statutes, prae torian 
edicts o r opinions, and rendered the ir 
own formal opinions on questions of 
law submitted to them by practitioners. 
The most- respected jurisconsultants had 
more than e nough to do and, if they 
needed the money, could earn a decent 
li v ing on the honoraria they received. 
Lawyers a nd juri sconsults were no t 
·'paid" for their work; s ince they were 
professiona ls, they performed thei r tasks 
for free. but they full y expected to re­
ceive a "voluntary" honorarium for their 
trouble . Many advocates and j uriscon­
sults came from wealthy fam ilies and 
practiced law so le ly for community ser­
vice or pres tige. Others, like C icero, 
started out with no independent wealth 
and rel ied on the ir work for a livelihood. 

The iudex system of arbitration pro­
vided a fa irly swift method of getting a 
case to trial , requiring very li ttle time 
be fore govern me ntal offic ials. A few 
standing juries were establi shed to fi x 
damages for certain types of injuries and 
penalties for various crimes, but the re­
ferra l of di sputes to lay arbitrato rs un­
der a pretrial order re mained the work­
horse of the Roman civil law system 
until the late Empire. At the same time, 
the use of jurisconsults prov ided a way 
for a body of learned, and often cre­
ative. legal thinkers to develop novel 
approaches to problems. For example, 
at some time in the early development 
o f Roman law, a father sought a way to 
emancipate his son. but found nothing 
in the s tatutes permitting it. A 
j urisconsult had the bright idea o f ap­
plying a n ex isting law to the effect that 
if a fa ther sold his son into indentured 
servitude th ree times . the o ffspring 
wou Id be free of parental power because 
three sales were crue l and unusual. Thus 
the c lever j urisconsul t had the fa ther 

·'sell'" his son to a straw man three times 
consecutively. achiev ing the desired 
emanc ipation . This solut ion caught on. 
and over hundreds o f years jurisconsul ts 
were responsible for man y other usefu l 
developments in Roman law. 

During the " princ ipate," the early e m­
pire in the 200 years a fter Caesar 's death, 
emperors began to designate certain fa­
vorite j uri sconsults to speak with an im­
perial stamp of approval. This d id not 
put the o the rs o ut of business, but it may 
have led to greater consistency. At the 
same time, it g raduall y led to greater 
governme nt contro l over what had been 
a re markably independent legal system. 
But the tradition of independence lived 
on. and its strength (and the attack on 
that strength) is reflected in the fact that 
Pap in ian . o ne of t he most famou s 
jurisconsults. was killed by the Emperor 
Caracalla in 2 12 A.O .. alleged ly for re­
fusing 10 compose a legal j usti fica ti on 
for the Emperor's murde r of his own 
brother. 

So it appears that arbitration by people 
other than full -time judges is not a new 
invent ion. And the Roman arbitrati on 
system had two features that might me ri t 
modern consideration: first. the use o f a 
pre trial formula to officia lly del ineate 
the scope of the arbitrato r' s task, and 
second, the arbitrator's referral of diffi­
cult po ints o f law to a n inde pe ndent and 
learned specia li st so that the a rb itrator 
wasn' t le ft guessing, o r fabricating, le­
gal theories about lega l issues which he 
knew little about. There is something 
for us to learn in vi rtua lly every system 
of law that e xists today or that ex isted in 
the past, but the Roman system. w ith a 
sophistication and flex ibility that helped 
sustain the most advanced economy in 
the anc ie nt western world. has some par­
tic ula rl y useful notions. 

Hugh D. Spitzer is a Searrle law_rer 
who reaches Roman Lall' m rhe Univer­
sity of Washington School of Law. 
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SETTLEMENT Now: 

by Peter Marchel 

Superior Court 
History 

rn ettlemc nt Now originated 
from Settlement Month, a 
cooperative effort among 
atto rneys to he lp re lieve 
court congestion by provid­

ing free-of-charge mediation services to 
those who filed c ivil cases in Kin g 
County Superior Court . At the incep­
tion of Settlement Month, a c ivil jury 
trial in King County would take 29.5 
months from the date of fi ling unt il trial , 
while a nonjury case would take 18.5 
months. 

Approximate ly 190 attorneys took part 
in Settlement Month . Initiall y, 442 cases 

were su bmitted for mediation; 278 
settled (63 percent) for a doll ar value of 
$10,153,643.58. This does not inc lude 
the savings to the court, the parties or 
the attorneys in time. money and emo­
tion. Because o f the success of Settle­
ment Month. a decis ion was made to 
create a permanent pro bo no mediation 
program called Settlement Now. 

Today, over 400 attorneys partic ipate 
in the Settlement Now program in King, 
Kitsap, Pierce and Snohomish Counties. 
Between 1988 and 1992, 1,766 cases 
were submitted to Sett lement Now, with 
93 1 cases settling (67 pe rcent) for a dol­
lar value of $37,860,099.20. The settle­
ment rate for the program has a lso in­
c reased from 63 percent in 1988 to 75 

Industrial 
~!!!:!}g!hc11ge~ 

third-party cases. Social Security disability and Longshore & 
Harborworkers. Referrals and associations are invited. 
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percent in 1992. 
Settlement Now received national rec­

ognition when the American Bar Asso­
c iation Young Lawyers Division pre­
sented it as an Affi liate Outreach Pro­
gram (AOP) during its 1992 Spring AOP 
Conference. Settlement Now is unique 
because ne ither administrative fees nor 
mediator fees are charged to those sub­
mitting cases to the program. In addi­
tion, the In terna l Revenue Service has 
recognized Sett lement Now as a tax­
exempt organization under 50l(c)(3). 

Submission of a Case 
to Settlement Now 

Once a law suit has been filed and 
both represented parties agree to medi­
ate, e ithe r party may fill out the Settle­
ment Now Mediatio n Request Form and 
send it to Settlement Now, where a me­
diator is assigned. In King County, Ken­
neth L. LeMaster assigns the mediators; 
Kitsap County, Chris topher Bell ; in 
Pierce County, F. Ross Burgess; and in 
Snohomish County, Vickie Norris. 

T he mediator contacts the parties and 
arranges for a mutually agreeable time 
and location (usua lly the mediator's of­
fice) for the mediation. Upon comple­
tion of the mediation, both parties and 
the mediator fill out a brief question­
naire regardi ng the mediation. The ques­
tionnaire is returned to Settlement Now 
and recorded; it a lso serves a quality 
control function regardi ng the Settlement 
Now program. 

Court of Appeals Program 
History 

As of January I , 1992, mandatory 
settlement conferences in Division I of 



EXPANSION OF ALTERNATIVES 

the Court of Appeals were discontinued 
as a result of budget cuts. Shortly there­
after, Settlement Now was asked to 
evaluate and make recommendations 
about instituting a voluntary pro bono 
mediation program on the appellate level. 

As part of the evaluation phase, Settle­
ment Now contacted several different 
programs around the country to discuss 
their appellate-level programs. Without 
exception, all the programs were admin­
iste red by the courts and relied on some 
level of court financ ing. Most of the 
programs employed court personnel to 
act as e ither conference attorneys or 
settlement conference faci litators, a pro­
cedure similar to that in Division I. 

Why Settlement Now ? 
Set1lement Now has helped to reduce 

case backlogs in the trial courts, without 
the use of tax do llars or judicial re­
sources. Because the mediators and ad­
mini strators serve without compensation 
no cost is incurred by either party. 

T he purpose of establi shing a Settle­
ment Now pro bono mediation program 
is to provide a forum for settl ing or elimi­
nating cases o n the appellate docket prior 
to substantial costs or judicial involve­
ment. 

How Will the Program 
Function ? 

As of September 1992, a similar pro­
gram to that of the Settlement Now su­
perior court program was adopted. At 
the time an appeal is fi led, the clerk's 
office sends the parties a mediation 
packet which contains background in­
formation on the appellate mediation 
program and form s for the program. All 

parties are supposed to fi ll out a case 
classification form (even those who do 
not wish to mediate). Either party may 
submit its case to Settlement Now for 
mediation by indicating a desire to me­
di ate the case, and both parties must be 
wi lling to mediate before a mediator is 
assigned. 

As soon as a case classification form 
is received from both parties, a mediator 
is selected. T he mediator then sends out 
a Confidential Appeal Statement form 
to both parties and schedules a time and 
location for the mediation. The parties 
complete the confidential appeal state­
ment and provide it to their mediator 
prior to the mediation, a lo ng with any 
other materials requested by the media­
tor. 

After the mediation, both parties and 
the mediator complete a court of ap­
peals mediation questio nnaire and sub­
mit it to Settlement Now. 

For more information regarding the 
Settlement Now Mediation program, 
write to 1208 NE 43rd Street, Seattle, 
WA 98105 or cal l (206) 545-5343 . 

Peter Marchel is an attorney at 
SAFECO Insurance Companies. He is 
the chair of the ABA/YLD Alternative 
Dispute Resolution Executive Commit­
tee. 
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edited by Professor William B. Stoebuck, 
University of Washington School of Law 

Evidence. 
In prosecution for possession of sto­

len property and o ther alleged crimes. 
trial court excluded testimony recoun t-

in g out -of-co urt s ta te me nts by 
defe ndant 's wife, te nding to demonstrate 
defendant' s g uilt. Trial court he ld testi­
mony was barred by RCW 5.60.060( I). 

■-----------------------------------■ 

FOR SUPERIOR 
PROFESSIONAL LIABILITY 

COVERAGE, WE'LL SHOW You 
AN OPEN-AND-SHUT CASE. 

P rofessional liability insurance programs 
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❖ Best of all, we can show you just l10w weU 

tl,c plan stacks up against the compclilion. 

Call us, or havt! your own insurance agent 

make the call. Wc"II J,ave a proposal ready 

witl,in days ... and you ·u see just how good a 

case we can m,1kc. 
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(206 )441-7960 

The Lawyer's Protector Plan"" is a registered trademark of 
Poe & Associates, Inc .• Tampa, Florida , and i1 underwritten 
by Continental Ca..sualty Co., one of the CNA Insurance 
Companies/CNA Pin.a, Chicago, Illinois 6068.S 
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which prohibits one spouse from testi­
fying against the othe r. On appea l, su­
preme court reversed, holding that stat­
ute did not, by its terms. prohibi t third 
person from repeati ng a spouse ' s out­
of-coun statements. In any event , court 
said, purpose o f statute was to preserve 
marital harmony . which purpose wou ld 
not be served by applying statute lo mar­
riage that had already deteriorated . Court 
disapproved of language in some earl ier 
W ashington decisions, language that 
might have been interpreted as suggest­
ing o pposite result. State v. Burden. 
120 Wn. 2d 37 1, 84 1 P.2d 758 ( 12/10/ 
92). 

- K. B. Tegland 

Real property. 
Subd ivider of land showed roadway 

easement on plat across three lots. dedi ­
cated to these lo t owners. This roadway 
was never ac tually put in. Al l th ree lo ts 
we re conveyed to o ne pe rson. She then 
bu ilt her home over route o f easeme nt 
as shown on plat. blocking that route. 
and established and used a road way in 
anothe r location. In rather obscure opin­
io n, majority says that she "evide nced 
an inte nt to abandon the right to use a 
roadway in the platted location." that 
her blocking the route was also adverse 
possession , and that she "shifted " road­
way to rou te she actually used. Dissent 
agrees origina l easeme nt was extin­
guished. but argues this occurred by doc­
trine o f merger whe n dom inant and 
servicnt te nements came into common 
owne rship. (Comment. Di ssent seems 
to have bette r ground. - W.B. S.) Later, 
this owner conveyed all th ree lots back 
to o rigina l subdivider, who reconveyed 
them to different pe rsons, p urporting to 
c reate new roadway easeme nt. Major­
ity and dissent agree that new easement 
was c reated but, upon differing read ing 
of facts, disagree upon locati on of new 
easement. Not a dec isio n o r g reat 
precedentia l val ue. Barnhart v. Gold 
Run, In c . . _ Wn.App. _ . 843 P.2d 
545 (Div. 3, 1/ 12/93). 

- W. B. S10ehuck 



AUTOMATION BRIEFS 

Lotus Organizer 1.0 
Lotus Development Corporation 

55 Cambridge Pkwy. 
Cambridge, MA 02142 

Contac t: Barbara Baird (800) 343-5414 
List Price: $ 149 
Requires: Windows 3.x and DOS 3. 11 or higher; 286, 386, or 486 processor and 3 MB of hard d isk space. 
In Brief: Organizer is an inexpens ive, easy-to-use and attractive PIM program that wi ll he lp any attorney to get 
control of his or her daily appointment calendar, track important phone calls, manage pertinent client informati on, and 
tie together disparate li tigation notes into a usable practice system. Organizer does sacrifice ome flexibil ity in its 
quest for ease-of-use, but users wi ll tend to overlook that shortcoming because of its overall, good performance. This 
is a recommended produc t.. 

by David M. Sandhaus 

Background 
The li fe of an attorney is the constant 

pursuit of avoiding a disaster clue to some 
missed legal deadline, forgotten appoin t­
ment, or loss of some seemingly innocu­
ous but later important tidbit of infor­
mation. For that reason. attorneys (and 
administrators) are prime candidates for 
a category o f software commonly re­
fe rred to as Pl Ms (Personal Information 
Managers). 

Organizer from Lotus Development 
Corporatio n is a PIM that is going to 
meet the management and case the out­
of-contro l needs of many atto rneys and 
legal administrators . Organizer tracks 
in formation in six different modules; cal­
endar, note pad , annive rsary, addresses, 
to-do, and planner. In addition, users 
can create the ir own customized mod­
ules. 

Ease of Use 
The six modules are arranged in a 

"notebook" that mimics the look of a 
paper based pocket organizer including 
·'pages" wi th ' ·tabs" on them for flip­
ping through Organizer. In fac t, Orga­
nizer allows a user to print out a calen­
dar in Day-Timer, Filofax, Franklin Day 
Planner, Tim e Manager and other for­
mats so that the compute r calendar can 
be incorporated into the pocket calendar 
carried in a briefcase. 

The notebook look of Organizer is 
not a trivia l matter because othe rwise 
computer-shy users are going to be work-

ing in an environment that is instantly 
familiar and comfortable to them. The 
look and feel of Organizer makes it con­
siderably easie r to learn than compa­
rable PlMs . 

Although Organizer is easy-to-learn 
it is not necessarily intuiti ve and you 
will have to spend some time with the 
user manual (an ho ur or so) to really 
understand the program. That is because 
Organizer re lies heavi ly on icons (pic­
torial representations) to perform key 
program fu nc tions. Organizers re liance 
on icons means that a user need not 

OR NO CHARGE .. 
CALL 

memorize or know any particular key­
board strokes or commands to use it. 

For example, to reschedule an appoint­
ment, the user must mouse cl ick on the 
·'magne t" icon, then pick up the appoint­
ment with the magnet and drag it to 
another day. Once you understand the 
purpose of the magnet icon (by reading 
the manual), it is easy to reschedule an 
appo intment by cl icking and dragging 
it. 

Unfortuna tely, Organi-;,er o nly a llows 
you to reschedule an appointment by 
using the magnet icon. A better system 

1•800•0NE•CALL 
(663-2255) 
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GENEALOGICAL 
SEi4RCHu:. FAX 1•800•663-3299 
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would provide the user with a choice of 
rescheduling by use of the magnet icon 
or by calling up a dialog box where the 
user could manually enter the time and 
date of the new appointment. This criti ­
c ism aside, most users wi ll find Orga­
nizer an extremely easy-to-use program. 

Performance 
There are too many features in Orga-

nizer to cover them al l in a brie f review, 
but we have attempted to highli ght the 
most important ones. Organizer allows 
a user to set up appointments in the 
calendar modu le for any time interval 
and length by clicking and dragging on 
the " time-tracker" icon. To delete an 
appointment simply drag it to the "waste­
basket" icon and watch it "burn up." To 
resurrect the appointment c lick on the 
"undo" icon. 

LARSEN & SMITH, INC. 
~~~ 

C O U R T REPORTERS 

It's simple math. 
Deposition 

+ Larsen Smith 

on-time quality product 

Serving the Puget Sound legal community 
for over 15 years. 

1-800-462-4403 FAX (206)623-4937 

1325 FOURTH AVE. SEATTLE, WASHINGTON 98101 

(206) 623-6717 
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Appointments can be preset to go off 
with an aud ible alarm at a user defined 
time. I selected the French national an­
them, "Marseilles," as my a larm tune 
and set it to go off 10 minutes prior to 
any appointment. 

Costs can also be associated with any 
appointment, assigned to a c lient and 
later billed out. Appointments can be 
locked by a password to prevent the ir 
accidental de letion . 

One of the nicer touches to the calen­
dar module is the powerful and flexible 
recurring appointment scheduling fea­
ture. For example, you can schedule an 
event that occurs on the fi rst Tuesday of 
every month for any given time period 
(say all of 1993) and then changes can 
be made to indi vidual or group appoint­
ments as the need arises. 

The calendar module does not a llow 
you to schedule two appointments for 
the same time period. In some calendar 
programs that can be a problem if you 
use the calendar to a lso keep track of to­
do items during otherwise filled appoint­
ment slots. However, since Organizer 
has a separate to-do module that can 
overlay the calendar, that sho uldn ' t pose 
a problem unless you like to schedule 
two events for the same time . 

Organizer doesn't have an option for 
printing out your calendar graphically 
e ither with blank information or with 
your appo intments. It appears from the 
documentatio n that you could set-up 
such a printout on your own, but it should 
come pre-loaded with the software. You 
can print out your appointments in many 
non-graphic formats. 

While the calendar module wi ll hand­
il y and easily keep track of appoint­
ments and meetings, I wouldn't recom­
mend this product as your legal calen­
dar. It doesn' t have the reporting or the 
required c ritica l date tracking capabil i­
ties of a fu ll fledged legal calendar. 

The to-do module a llows a user to 
rank to-do tasks by priority. The tasks 
are color coded to indicate the ir status 
i.e.; green for current, red for overdue, 
and blue for futu re. You a lso get the 
satisfaction o f seeing a red line drawn 
through a to-do task when it is com­
pleted by you. 

The address module tracks typical in­
formation such as client phone numbers, 
fax number, secretary's name and a note 
section where you can ente r any text. 



You can the n search or sort on clie nt 
addresses by categories such as " last 
name" or "company name" as well as 
any words conta ined in the address and 
note sectio ns. T he addresses can be 
printed out on standard Rolodex cards 
or other formats 

The address module is accompanied 
by a powerful auto-dialer feature that 
works with a Hayes compatible 2400 
baud modem. Si mply dragging a client 's 
address to the "phone" icon will cause 
Organizer to dia l the phone number and 
run a clock on how long the call lasts. 

There is a " li nk" icon that allows you 
to associate the different modules in Or­
ganizer. For example, you can link an 
appointment for " Betty Smith" in the 
calendar mo dule w ith her te le phone 
number in the address module . C licking 
on the link icon while in the calendar 
module wi ll then bring up Betty Smith 's 
phone number from the address module. 

The " notepad'' module of Organi:er 
is really s lick. It automatically sets up a 
tab le of conte nts for any entry you make 
in the note pad. Separate sections and 
subheadings in the table of conte nts can 
the n be c reated for subseque nt informa­
tion ente red into the note pad. 

For example, you could create a 
notepad heading ent itled, "Smith fi le." 
Then, as you take additiona l notes on 
the Smith case, they can be associated 
with the "Smith file" heading in the table 
of contents but listed in separate sec­
tio ns. I think some attorneys are going 
to become very creative with this auto ­
matic index ing feature and create entire 
practice systems (e.g., a section on the 
specia l statute o f limitation rules for 
medical malpractice) and litigatio n man­
ageme nt systems with the note pad fea­
ture. 

The notepad, like other Organi:er 
modules, can be linked togethe r. For 
example , c licking o n the link icon in the 
cale ndar module for an appointment with 
" Betty Smith" will bring up a ll the linked 
Smith case information that has been 
e ntered in the notebook module . 

Searchin g for informati o n in the 
notepad module is easy. C lick o n the 
" fl ashlight" icon, ente r the description 
o f what you are looking for and Orga­
nizer find s the re levant informati on. 

Organizer comes with some nice se­
c urity features too. Organizer can be set 
to automatically save itself at user-de-

fined inte rvals as well as well back itself 
up to a * .bak file. The re are other pow­
erful features as well as some lesser 
modules to Organizer. 

(PackRat from Polaris Software, MSRP 
$395 ), but for a ll -around power, price 
and usability, Lotus O rganizer is the one 
to beat. 

Summary 
There a re better Windows calendar 

programs (OnTime from Campbe ll Ser­
vices, MSRP $ 129.95) and the re are 
more powerful Window PIM produc ts 

David Sandhaus is an al/orney and a 
member of the Washington and Califor­
nia state bars. He is nationally pub­
lished and a frequent speaker on law 
office automation He can be reached at 
( 509) 448-8757. 

- .. ~'· ~~ IS PLEASED TO INTRODUCE ... 

BUTTERWORTH LEGAL PUBLISHERS 

WASHINGTON CRIMINAL PRACTICE IN 
COURTS OF LIMITED JURISDICTION 
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This two-volume work is an essential reference for Washington 
criminal attorneys practicing in courts of limited jurisdiction. 

Volume one is an extensive practice and procedure guide. Contents 
include: 

• Courts of limited jurisdiction 
• Defense role and right to counsel 
• Charging, arrest, and appearances 
• Discovery 
• Guilty plea and pretrial dispositions 
• Case management 
• Motions practice 
• Trial practice 
• Postverdict motions and sentencing 
• Appeals and writs of review 

Volume two includes detailed discussions of traffic offenses, licensing 
consequences and substantive misdemeanors as well as forms, tables of 
authorities, and a subject index. This practice-oriented volume features 
a glossary of department licensing terms, a suspension chart for traffic 
offenses, and a resources directory. 

LWACR 

Published 1993, two volume looseleaf, ISBN 1-56257-834-0, 
supplemented as needed. $165.00 

For more information about this book or 
other Washington titles from Butterworths, or to order, call: 

1-800-548-4001 
Or fax your order to: 1-603-898-9858 

BUTrERWORTH LEGAL PUBLISHERS 

90 SnLES RoAD • SALEM, NH 03079 

WASHINGTON STATE BAR NEWS April /993 57 



RECOVERY IS NOT A FOUR-LETTER WORD 

It 's gotten so that recovery from drugs 
or a lcohol is a lmost a c liche (Murphy 
Brown. Sam Malone ) and certainly a 
source of great humor ("Saturday Night 
Li ve"· s Stuart Smalley). Time magazine 
even suggests that Bill Clinton will be 
the "recovery Preside nt." and Al Gore is 
a long-time ex pone nt of The Program. 

Convinced that the "ln the LAP" col­
umn. though not the first to address this 
subject, need not be the last. I offer the 
following: 

l. "Nobody's gonna te ll me what to 
do with my life !" Well , maybe. The plain 
fac t is that it takes some level of cri sis to 
get someone into a drug and/or alcohol 
recovery program. No one I know was 
just wandering serenely through li fe and 
one day decided to duck into a twelve­
s tep meeting. 

When the door of my life was rude ly 
kicked in over three years ago, my reac­
tion was first rage and then revenge. I 
was hit between the eyes with a threat 
involving my childre n and my job. and 
it came from a partic ularly malevolent 
source. " How dare that # @* 1 have the 
audacity to critic ize my life?" 

My fee ling today is one of thanks . 
How this transformation took place 
would take more te lli ng that this space 
allows. For now, accept the fact that this 
reversal is not unique . 

What happened is that I ended up te ll­
ing myself what to do with my life . It 
was my misery and my powe rlessness 
ove r drugs and alcohol that convinced 
me to try to make a change. 

2. Being forced into recovery is not 
all bad: it could be worse. Some people 
die from alcohol or drug abuse . Some 
people kill others. Most people I know 
have hurt others around them and have 
treated themselves as badly or worse . 

The decision to do something about 
the si tuation can be motivated by fear. 
despe ration, pressure from famil y or 
frie nds, or a cop and a j udge . The n, a ll 
that is suggested is that you g ive your­
self a chance and lis te n to what's be ing 
said for a whi le. In my case, I decided 

that time was awastin' and that [ de­
served to g ive myself a break. 

Compared to the lengths I went to and 
the time I spent obtaining, using. pro­
tecting . paying for. lying about. and suf­
feri ng from mind-alteri ng substances. the 
time learning about recove ring from ad­
diction has bee n small indeed. 

3. Was it drugs, or alcohol. or both? 
Of course. recovery's not for everyone. 
People who drink aren't necessarily al­
coholics. I do submit, however. that there 
is no such thi ng as a "casual" drug user. 

The questions I eventually asked my­
self we re (a) whether my life was being 
adversely affected by the things I was 
putting in my body on a regular basis, 
and (b) if I could stop if I wanted to. 

For some time , I knew I hated what 
drugs and a lcohol were doing to me and 
my fam il y. For whatever reason, I 
couldn ' t quit , despite trying many times 
and making promises to myself. I kept 
breaking the promises. and I eventua lly 
grew depressed about sett ing myself up 
to fai l. 

4. " I fai led , and I' m a loser because I 
ended up in treatme nt. Sure I' ve got a 
little problem, but the cure sounds worse 
than the disease." 1 don ' t trust statistics 
any more than the next person, but I 
can' t he lp be lievi ng that as a c lass of 
business people, lawyers a re partic ularly 
suscept ible to drug and alcohol abuse, 
not to me nt ion myriad othe r add ictions 
out the re. It seems to come w ith the 
territory . 

Most of the people I have met in re­
covery are tale nted , assertive, fa irly­
to-very- bright, Type A folks. It's been 
like looking in a mirror, if you ' ll pardon 
the se lf-aggrandizement. Alcoholics I 
know inc lude partners in large Seattle 
law firms. one of our Association presi­
de nts, doctors, business owne rs, entre­
pre neurs, authors. preache rs, and just 
ordinary. wonderful folks. We share lots 
of laughte r, a sense of personal spiritu­
a lity and warm relationships. 

It turns out that even lawyers can ad­
mit they are powerless over some things 
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and li ve to tell about it. (By the way, the 
I 993 " International Lawye rs in Alco­
ho lics Ano nymous" annual convention 
is in Cancun for four days.) 

5. "Time to wind thi s up. Counsel.'' I 
know that if I had been reading thi s a 
few years ago, my prurient interest might 
have got me through to the end, but to 
apply it to moi?1 No way. So what's my 
moti ve he re? Just a little inside informa­
tion for what it 's worth . You may not 
have needed to hear al l this. but some­
body you know probab ly does. I have 
not known a person to fai l in recovery 
once he or she decided the pain was bad 
e nough and was ho nestly willing to 
change. My life has never been better. 
and I' ve never fe lt as comfortable in my 
own skin doing what we do for a living. 
I am always pleased to talk with anyone 
in absolute confidence about this sub­
ject, and so are others among your peers. 

Nota Bene 
LAP is a confide ntial service provid­

ing assessment and refe rra l for a broad 
range of problems confronti ng lawyers. 
These inc lude stress, burno ut, depres­
sion, career dissatisfaction, a lcohol and 
drug abuse. Contact the Lawyers' As­
sistance Program at (206) 727-8268. 

Every Tuesday at noon in the WSBA 
Preside nts · Room. (4th fl oor. Westi n 
Building), LAP sponsors a free job hunt­
ers' support group for WSBA members 
who are actively involved in the search 
for a new position . This is a drop- in 
g roup foc using on the exchange of ideas, 
job leads, and job finding ideas. 

Special programs for the Job Hunters' 
Support Group: 
April 13, "How to Write a Resume," 
Carol Vecchi o, of Vecch io & Associ­
ates. 
April 27, "From Law to Arts and Back 
Again?" Lauren Goldman Marshal l. wi ll 
continue to ta lk about he r decision to 
leave the law for the theater. 
May I I, "Successful Networking," Jim 
Latting. 

Call Joyce Elven at (206) 727-8268 
for information. 



MACINTOSH LAW 
by Bill Trippett, L.A. W. BBS Sysop 

s popular as the Macintosh 
computer has become for 
heavy graphics and desk top 
publish ing applicat ions, it has 

not made much of a dent in the law 
office market. Sti ll , many of us have 
enjoyed the range of uses. flexibility and 
personal productivity e nhancement of­
fered by the Mac (only recently ap­
proac hed by the PC world with the ad­
ve n l o r W in dows). A lt ho ug h th e 
Macintosh has generally cost more than 
an equi vale nt DOS-based PC, that ad­
vantage has faded in recent months as 
Windows has become more popular. The 
storage and me mory require me nts of a 
PC configured for Wi ndows is cons id­
erably g reater than for the equivalent 
Mac in1osh . In addition, the speed pe n­
alty caused by W indows has required 
PC users 10 upgrade to fas1cr and faste r 
models. Even so, it is the author's opin­
ion that the multitasking fl ex ibility of 
the PC does not approach that of the 
Mac, even with windows. It is ironic 
that the once well-worn complaint that 
the Mac intosh did no t have access to as 
many appl icatio ns as the PC has now 
turned around wi th the advent of Win­
dows . as software m anu fac ture rs 
scramble to produce vers ions of the ir 
applicat ions that are W indows-compat­
ible. they have had Lo fi nd ways to com­
pete w i1h the sometimes-hostile world 
of the PC. That communication has 
been made simple r in recent years with 
the introductio n of translators, some of 
whic h arc now buil t into the word pro­
cessing software. This article describes 
the use o f the Mac intosh in a small law 
office as a productivity tool. 

Whe n persona l compute rs fi rs t started 
beco ming popular, the marke tplace 
needed a set of software called a "sys­
tem" that was suffic ie nt ly fle xible to pe r­
mit soft ware developers to put together 
new programs. Into this vacuum jumped 
Mic rosoft with a Disk Operating Sys­
te m (M S+DOS) that filled the bill and 
made Mic rosoft a household word . Still 
MS+DOS was complicated and diffic ult 
to learn and. in its initial form, had sub­
stantial limi tations . But soon a number 

of s ignificant "programs" were on the 
street. inc luding WordPerfect and Lo-
1us. The developers of the Mac intosh 
saw a d ifferent way to hand le the sys­
te m issue. Afte r several intermediate 
starts, Apple Computers put together an 
ope rating system based on what is now 
known as the 

+Graphical+ 
+U se r+ 

+ Inte rface+ 

(or GUI, pronou nced fGo6 • eyj). Us­
ing such a system the screen showed the 
user exactly what was to be printed on 
the page. Thi s 

+What+ 
+ You + 
+See+ 

+ ls+ 
+What+ 
+You+ 
+Ge t+ 

(o r WY S IWG. pronounced lwf• 
zee•wigj) feature opened the door 10 a 
number of opportunities for the Mac, 
inc luding banks of font sty les, graphics 
and, ultimate ly desktop publishing. 

In the mid-'80 s the developme nt of 
the Mac promised much but s ti ll could 
not compe te head on with the PC. Se ll­
e rs of PCs noted. correctly, that the avai l­
ab ili ty of software for the Mac was lim­
ited, most offices used PCs a nd thus the 
abili ty to move e lectronic media bac k 
and forth was Ii mited, and he nce that the 
Mac was just a toy. Now. ironicall y. the 
PC world is moving toward the GU I 
with the advent of Mic rosoft Windows 
and thus the argument about availabili ty 
of software has reversed itse lf. 

Neither o f the orig inal objec1ions to 
the Macintosh ho ld true a nymore. Even 
before the advenl of ne tworks that now 
pe rmit the Mac a nd the PC to be con­
nected togethe r, A pple had re leased soft­
ware that permitted the MAC to read 
d isks created o n a DOS-based mac hine. 
In my office, fo r example, 1 was able to 
"download" the state-mandated domes-

tic-relations fi les that were created o n a 
PC and con vert the m 10 use on the 
Macintosh with little e ffort (other 1han 
the e ffort invol ved in these horribly 
drafted doc um e nt s the m se lves). 
M icrosoft , having created the software 
!hat made the PC. did the same thing for 
the Mac by developing the leadi ng word 
processing (Microsoft Word ) and spread 
sheet (Mic rosoft Excel) programs, ini­
tial ly for the Mac. Othe r develope rs did 
the same, includi ng Seattle ' own Aldus 
Company. who gave us PageMake r. from 
the o utset a truly outs tanding deskto p 
publis hing package. 

So what does the Mac have over the 
PC? From the very beginning, two 
things: case of learning a nd use and 
fl ex ibili1y. It has been said that the Mac 
can be taught to a new e mployee in a n 
hour. That may be a bit optimis tic de­
pe nding on 1he training of the employee. 
But w he n compared with the o riginal 
"line command" desig n of the orig inal 
PC word processors. for example, the 
"poi nt and c lick" design of the M ac is 
incredibly more user- fr iendly. (Thus the 
reason fo r Windows o n the PC). A nd 
even with the advent o f Windows, users 
of both PCs and Macs admit that Win­
dows does not yet come c lose to the 
Mac in te rm s of what is known as 
"multitask ing." Moreover. given the 
e normo us a ppetite o f Windows for 
memory (i ncluding both RAM and hard 
d ri ve) and for speed, the cost of the Mac 
in comparison to an equ ivale ntly con­
fi gured PC is now very competitive. 

We ll. w hat is this multitasking thing. 
you ask') Si mply stated. it is the abili1y 
to have a number of software programs 
operating al the same time, 10 switch 
back a nd forth between the m withou t 
quitt ing one and start ing the other, a nd 
to copy informa tion from one applica­
tion to the other. agai n without quilling . 
In my office I wil l often have as many 
as four or five applications open a t the 
same time. These inc lude WordPe rfect. 
Microsoft Excel, my e lectronic Rolodex, 
A ld us PageMake r and T ime S lips. Other 
software on the system that can be 
opened on a moment 's not ice includes 
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the office accounting soft ware with all 
the records ava ilable . communication 
software (for connecting to the WS BA 
L.A .W. BBS, LEXIS/NEXIS, and other 
data sources, inc luding CompuServe), 
graphics applications and scanning so ft­
ware. So. while I am drafting an agree­
me nt using stored provisions I have ac­
c umulated. I can immediate ly look up a 
c lient's phone number without los ing 
my place in the draft, pull up hi s last 
bill , call him and return to the draft with 
no more than a few c licks of the mouse. 

To make things even eas ie r. Apple 
has now inc luded all the hardware and 
software (except cables) to connect Macs 
together. This ne tworking capability 
now allows me to review work done o n 
other machines in the office (as long as 
the work is stored on the associated hard 
d rive) . No specia l systems are neces­
sary to do this . and for the few comput­
ers that are found in a small law office. 
the syste m is quite sati sfactory. 

Next Month I will describe how the 
Mac is used in connecting with the Law 
BBS for purposes of obtaining materials 
sto red there o r communicating with oth­
e rs who use the BBS. 

Using the L.A. W. BBS with a 
Macintosh Computer System 
One of the resources a vailable to the 

lawyer with the right equipme nt is the 
Legal Access in Washing ton Bulletin 
Board, (L.A.W. BBS). It's one of many 
tools that arc available to the modern 
lawyer through the use of computers and 
pe ripheral hardware . 

How does a Mac user take ad vantage 
o f it? The short a nswer is the same way 
a PC user does: with a mode m and some 
communication soft ware. Access to the 
functions offe red by the BBS arc fully 
as complete for the Mac user as for PC 
user. Problems arise only whe n mate ri ­
a ls created on o ne platform are used on 
another. (More about that later. ) 

This a rticle is limited to how to gain 
access to th e L.A.W. BBS with a 
Macintosh Compute r, how to use the 
primary functio ns of the BBS. and how 
to take advantage of some of its resources 
by downloading and uploading. It does 
not describe the full range of services 
ava ilable. For more complete in forma­
tion. re fe r to earlie r ve rs ions of the Bar 
News. 

Mac Plus (ca. 1986?) 
A ll Mac intosh mod e ls have come 

equipped with a socket on the back called 
a "mode m port. " This socket is used to 
connect the computer to a "modem." 
whic h is the acronym for 

+ MO+ 
+dula to r+ 
+DEM+ 

+odulato r 

The purpose of a mode m is to conve rt 
information contained in the me mo ry of 
the computer into a stream of coded in­
formation that can be sent over a te le­
phone line. Some o f the earliest mo­
de ms we re built by Ha yes and used a 
rather archaic coding sys tem for send­
ing messages. Trying to send messages 
using that syste m required considerable 
skill and learning. so they were not very 
popul a r for m a ny non -techies w ho 
mere ly wanted to communicate, not learn 
a hig h-order mathematica l language. 

Fortunate ly, the software manufactur­
ers came to our resc ue fairly early. Hayes 
itself developed some software, known 
as Smartcom. that would permit Mac 
users to take advantage o f the intuit ive 
c harac te r of the Mac fo r setting up a nd 
operating a commun ications link. One 
still had to know a little about commu­
nicating between compute rs by tele­
phone . but most of the diffic ult stuff 
was e xplained in the software manuals . 

So the first step in communicating with 
anothe r computer is to get a modem. 
The re are a great number a va ilable on 
the market. Some are sold through com­
pute r distributors wi th pac kages pe rmit­
ting access to services such as Prodigy. 
The c hoice depe nds on how many be lls 
an w histles you want. Many mode ms 
are be ing sold these days with fax capa­
bility, permitting the sending and re­
cei ving of faxes directly fro m the com­
pute r. Although I have used severa l 
such mode ls, to date I have no t found 
one that is a ny simpler than sending the 
fax the o ld-fashioned way so un less you 
simply want the fax capabi lity without 
the cost o f the fax machine . don't bothe r. 

The more important issue fo r purposes 
of c hoosing a mode m is its speed. The 
speed o f a mode m is measured in bits 
pe r second (bps), whic h trans lates to the 
ti me ii takes to send a particular docu­
me nt ove r a te le pho ne wire. Many 1110-
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de ms are now reac hing speeds of 14 .400 
bps. with 9600 bps becoming fairl y com­
mo n. High-speed mode ms also require 
specialized inte rnal protocols that pe r­
mit communication with othe r mode ms 
at high speeds. The nature of these pro­
tocol s is beyond the scope of this artic le 
othe r than to urge caut ion before buy ing 
a high-speed mode m. 

The more commonly availab le mo­
de m has a transfer rate o f 2400 bps, 
which is a perfectly adequate number 
un less you inte nd to do a lo t o f work 
o ver the te le pho ne . The higher tra nsfer 
rates are conside rably more expe nsive. 
too. so start out s lowly if you do not 
have a s ignificant need for higher speed. 
The L.A.W. BBS fully supports 2400 
bps and should be perfectly sati s factory 
for new users. 

Software 
The next issue is the software to use. 

The author has used several diffe re nt 
software packages. inc luding Smartcom, 
by Hayes. a nd White Knight by The 
FreeSoft Compa ny. The latter is pre­
fe rred by many Mac users a nd prov ides 
a great dea l of fl exibil ity in communi­
cating by modem. The software pack­
age is like any other application on the 
Mac. It is opened by a double-c lick on 
its icon or a ny of the o ther standard 
methods. Setting up the soft ware is well 
documented in the ma nual that comes 
with White Knight and will no t be re­
peated he re othe r than to confirm that 
the serial port seltings to use fo r com­
municating with the Law BBS are: baud 
rate - 2400, parity + none . data bi ts - 8, 
stop bits - I. and duple x - full. Other 
options are described in the White Kni ght 
manual and can be c ustomized for your 
own needs. 

Now that you are set up to connect 
to the L.A.W. BBS. how do you do it? 
Follow the instruc tio ns in your software 
manual to set up the call to the BBS. O n 
the Mac that can be as simple as pu lling 
down a me nu and choosing an option 
that permits entry of a number. On White 
Knight that opti on appears unde r the 
Service me nu with the li sti ng "Di al or 
Red ial. " l f you are in the Seattle area 
you can use (206) 727-83 12 . Once that 
numbe r has been entered, hitting "re­
turn" or cl ick ing on "ok" will start the 
process of dial ing. The o perato r needs 



to be registe red with the BBS. The pro­
cedure for registration appears on the 
screen. 

Once connected, you are asked to log 
on using your firs t and last name and a 
password that you chose when you first 
s ig ned up for the service. 

Now that you are logged on, you have 
the full range o f the services that are 
available to any other user. While the 
detai ls of those services is beyond the 
scope of this article, some specia l idio­
syncrasies to Mac users deserve special 
mention. 
Mac v. PC environments 

Many BBS users have taken the time 
to "upload" forms or documents they 
have prepared as templates for othe r us­
ers. 1 have used many o f these docu­
ments for services rang ing fro m wills to 
domestic-relations forms. Not a ll such 
documents are compatible with the Mac, 
a lthough most test (e.g., word process­
ing) and spreadsheet based products are. 
Still you need to know how the text has 
been stored. 

Many of the more-rout ine documents 
have been converted to a ASCII text 
format that pe rmi ts virtually any decent 
word processor to read them. The trouble 
with these documents is that a "hard 
return" (analogous to the carriage return 
on a typewriter) is placed a t the end o f 
each line. In orde r to full y use these 
documents as word processor docu­
ments, these hard returns must be re­
moved, a time-consuming task for a large 
document. A better way is to convert 
the document 10 the word processor you 
are using, something which many later 
versio ns of word processing software 
wi ll do for you automat ically. An alter­
native is to run the document thorough a 
conversion program such as MacLink 
PC. I use Mac Link a great deal for its 
flexibility in stripping out those returns 
and line feeds that are incorporated in 
ASCII text documents so that they are 
ready to use with Microsoft Word or 
WordPerfect for the Mac. Similar trans­
lations can be made with spreadsheets 
and des ktop pub! ishing applications. 

Another problem that faces Mac users 
is the decompression of fi !es that have 
been compressed using PC-based appli­
cations. Many of those files contain an 
extensio n o f .ZIP. Users do not typi­
ca lly use extensions of this sort given 
the greater number of characters that 

may be used in filing Mac documents. 
If you intend to communicate back and 
forth between the Mac and a PC, how­
ever, it is wise to conform to the stricter 
PC file-nami ng conventions. In other 
words, limit your fi lenames to e ight char­
acters, and avoid using symbols which 
are forbidden in the PC filename envi­
ronment. 

These files have been compressed so 
that they do not take as much space in 
the library of the BBS and can be trans­
fe1Ted quickl y over the modem. Once 
they have been transferred, however, 
they must be decompressed. There are 
severa l of these utilities in Directory 43 
of the BBS library which will permit 
you to "unzip" .ZIP fi les and then use 
them on your own word processor. 

I have not described the actua l pro­
cess of downloading these documents. 
You will find it in your communicatio n 
software manua l. and you should follow 
those instruc tio ns. I suggest that you 
use the ZMODEM protocol, however, 
as I have used it without any problem. 
Z MODEM offers advantages over the 
o lder Xmodem and othe r protocols, such 
as Kermit, Q and Y. (See box at right. ) 

The L.A.W. BBS Library 
One of the most useful tools on the 

L.A.W BBS is the library of case law, 
RCWs and other services that are hid­
den behind "Door 4." Searching for spe­
ci fi c words or statutes can be done fairly 
easi ly. The BBS does not guaran tee the 
up-to-date character of these materials, 
even though the re is a lot of effort to 
keep them current. They are not "offi­
cial sources" o f the informatio n, e ither, 
so you use them at your own risk. Still , 
I have found them to be very handy for 
most purposes and much cheaper (free) 
than the commercial services avai lable . 

Using these services can be obtained 
through the BBS itse lf. 

In summary. you Mac users should 
not be intimidated by the fac t that the 
L.A.W. BBS was set up by d inosaurs 
using PCs. The services available are 
fully accessible to the Maci ntosh envi­
ronment and with a bit of work you, too. 
can draw on the incredible value of its 
features for the re latively small in vest­
ment of from $0 to $30 pe r quarter, 
depending o n how much you want to 
use it. 

About modem 
protocols-
that alphabet soup: 

Most built-in "free" modem soft­
ware offers Xmodem, the grand­
fathe r protocol. Since its develop­
ment, sign ificant improvements 
have been made. 

Zmodem protocol o ffe rs three 
important advantages over o thers: 

l ) "Crash recovery " (upl oad/ 
download restoration). If your con­
nection is severed during file trans­
fer, you can redial. When the con­
nection is made again. you can ask 
for transfer of the same file, and 
Zmodem wi ll continue from where 
it left off. 

2) Speed. Depending on line 
noise, Zmodem averages about 230 
characters per second with a 2400 
baud modem compared, for ex­
ample, to Xmodem which handles 
80- 160 characte rs pe r second. 

3) Ease of use. Zmodem sends 
fi lenames to the rece iver. who can 
just si t back and receive without 
typing them in . Other protocols 
requ ire the recipient to specify 
filename(s). 

Ymodem protocol has the same 
advantages, with the exception of 
c rash recovery. 

- Editor 

L.A.W. 
BBS 
has 

updated the 
R.C.W.s 
through 

1992 
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ADDRESSING THE CRISIS IN 

LEGAL-SERVICE FUNDING 
by Ken Davidson 

m magi ne your caseload has in­
c reased by 30 percent ove r 
the last 12 years. Your s ta ff 
sa laries have nearly doubled, 

as have all your other costs, except ma l­
practice in surance. w hi c h has qua­
drupled. Meanwhile. your revenue has 
inc reased by s ix percent less than the 
rate of inflation. Would you have diffi ­
c ulty serving your c lie nts? Such is the 
dilemma facing directors of legal ser­
vices programs for the poor he re and 
across the nation. 

According to census data. the poverty 
popula ti o n in Washington inc reased 
from 550.000 in 1980 to 702,000 in 1990. 
Not counted in that data is our growing 
migrant worker populat ion ( fourth-larg­
est in the nation) and institutionalized 
poor persons. who together would bring 
the state 's poverty population to an esti ­
mated 950.000. 

While the need has increased s ignifi ­
cantly. resources for legal services for 
low-income persons have serio usly de­
clined, after adjustments for infl ation. 
Federal fundin g for legal services was 
cut by 25 percent in 198 1 and has re­
mained unchanged for 12 years. In­
c reased costs of operatio n ove r the same 
period have c ut deeply into the buying 
power of that funding. Loss of federa l 
funding was somewhat o ffset by grants 
to legal-services programs from the Le­
gal Foundati on of Washington, w hic h 
funds them and bar associa tion pro bono 
projects from interest on lawyer trust 
accounts ( IOLTA). However. recent de­
clines in bank interest rates have re­
sulted in a 12 perce nt drop in Legal 
Foundatio n income in 199 1. an addi ­
tional 27 percent drop in 1992 and yet 
anothe r drop o f 17 percent projected in 
1993. 

The American Bar Association. the 
Legal Services Corporation and Con­
gress each set a standard in 1981 of 
providing two legal-service staff auor-

neys for every l0,000 persons living in 
poverty. In Washington. that ratio was 
obtained briefly in 1981. be fore the fed­
e ral-funding cut. Today the state's ratio 
is two legal -service staff attorneys to 
20,000 poverty population- SO percent 
below the standard. 

Pro bono program s sponsored by bar 
associations have he lped greatly in this 
crisis, but they cannot c lose the gap. A 
recent ABA study found that as many as 
three o ut of four low-income persons 
cannot ge t legal representa tion in civil 
matters when they need it. 

To address th is crisis , the WSBA Le­
gal A id Committee has recommended 
that the Board of Governors take three 
actions concerning funding for legal-ser­
vice programs: 

• urge our congressional de legation 
and the Clinton administratio n to resto re 
fede ral funding; 

• v igorously support reauthorization 
o f the so-called Filing Fee Bill. whic h 
provides modest state fund ing of legal ­
service programs from part of the last 
increase in court filing f'ccs: and 

• request the Washington State Su­
pre me Court to a mend APR 12 to c larify 
that Limited Practice Office rs (LPOs) 
must comply with the IOL TA rules. 

The first two proposa ls are se lf-ex­
planatory. but the third bears further ex­
planation. 

Shortly afte r ruling that handling a 
real estate c losing is the prac tice o f law. 
the Supre me Court adopted APR 12 to 
a llow escrow officers the opportunity to 
be licensed for the limited purpose of 
c losing rea l estate transactions. There 
are now 1.200 LPOs, many of whom 
run the esc row ope rations o f title insur­
ance and escrow companies. Like an 
attorney, an LPO must pass an examina­
tion and take an oath o f office. They. 
like a11orneys. can c lose routine real es­
tate transact ions. LPOs pre pare docu­
ments, receive and disburse funds and 
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generally oversee the c losing . 
While they functio n like attorneys, 

LPOs at title and escrow companies ap­
parent ly do not believe that they are 
subject to IOL TA rules, s ince the ir banks 
make no payments to the Legal Founda­
tion for inte rest on their pooled trust 
accounts. In order to land the LPOs' 
large nonintc rest-bear ing trus t accounts, 
some banks pay "accounting charges" 
w hi ch essentially finance the LPOs' 
computer systems through corporate af­
filiates. Other banks simply e njoy a 
huge wi ndfa ll from these accounts. 

The Legal Aid Committee has chal­
lenged this practice and asked why a 
person admitted to prac tice for li111i1ed 
purposes should no t be subject to the 
same IOLTA ru les as a .fit!ly licensed 
pracuuonc r. Why should interest on 
monies de pos ited with a ny LPO in a 
c losi ng produce a private windfall, while 
interest on monies deposited with a law­
yer in a s imi lar c losi ng goes to the pub­
lic good under IOL TA? To e nd this 
disparate treatment of lawyers a nd LPOs 
and to gene rate more revenues for the 
Legal Foundation, the Legal Aid Com­
mi ttee has recommended a s im ple 
amendment 10 A PR 12. wh ic h expressly 
states that persons adm itted under APR 
12 must comply w ith RPC 1.1 4 (the 
IOL TA rules) in the same manner as a 
lawyer. 

If we are se rious about providing ac­
cess to just ice for a ll, the n the Court , the 
Legis latu re . Congress, the president and 
the bar must make every legal effort to 
assure adequate funding o f legal-service 
programs now. 

Kenneth Davidson is a 111e111ber of The 
Legal Aid Co111mi11ee, a co}ounder and 
past presidenl of the Eas1side Legal As­
sistance Program and a privale prac1i-
1ioner i11 Kirkland. 



NEWS FROM HOME 

Chase. Haskell , Hayes & Kalamon, a 
Spokane firm, has announced that Brent 
T. Stanyer, 32. has become an associ ­
ate of the firm. He's a graduate of Walla 
Walla College, Loma Li nda Univers ity, 
Claremont Graduate Sc hool and 
Gonzaga Un iversity School of Law. 
where he was a Thomas More Scholar 
and assoc iate editor of the law rev iew. 

Richard L. Griffith and Michael P. 
O'Connell have j oined the e nvironme n­
tal law group of Stoe l Ri vcs Boley Jones 
& Grey. Seattle office, in an of counsel 
capacity. G riffith is a former assistant 
U.S. Attorney in Denver and most re­
cently practiced w ith He lle r Ehrman 
Wh ite & McAuliffe in San Francisco. 
O ' Conne ll is former genera l counsel to 
the Hopi Tribe, ass istant rese rvation at­
torney to the Col vi lle Con federate 
Tribes, and rese rvation attorney for the 
Quinault Indian Natio n. 

Bruce Kaser has le ft Barnard, Pauly. 
Kase r & Bellamy in Seat tle to join the 
inte llectua l property department o f 
Miller. Nash, Wiener, Hager & Carlsen· s 
Seattle o ffice. 

Gordon , Thomas , Honeywell , 
Malanca, Peterson & Dahe im has an­
nounced that four new assoc iates have 
joined the firm. Sam A lberts. Matthew 
A. Re iber, Sandra J. Rovai and 

L.A.W. BBS 
VOLUNTEERS 

NEEDED 

• Demonstrate how to use the 
L.A.W. BBS 

• Solicit and write articles 
• Contact users to encourage 

subscriptions 
• Contribute briefs and memos 

*** 
Dial (206) 727-8312. and leave 

a message for the sysop. 

Annette Thompson prac tice 111 the 
firm· s Tacoma office. 

West On e Bank, Washington, has 
named two lawyers to its legal de part­
ment staff. Pamela Myers is vice presi­
dent, genera l counsel and corporate sec­
retary and is responsible for managing 
the provision of legal services to the 
bank ' s Washi ngton operat ions. Peter 
Mucklestone has joined the bank as a 
legal counsel, having served in the legal 
d epartme nt s o f various Washington 

® 
banks over the past nine years. 

Richard G. Hill has bee n e lected sec­
retary and a member of the executi ve 
committee of the Urban. State and Lo­
cal Government Law Section of the 
American Bar Association. and has been 
appointed to the Affordable Housing 
Forum for the ABA. Hill is chair of the 
land use prac tice group at Foster Pepper 
& Shefelman in Seattle. 

Sharon Kloss. formerl y with Gevunz. 
Me nashe. Larson, Kurshncr & Yates. 

Lee Meyers Investigations 
• Locate and Skip Traces 

• Asset and Financial Reports 
• Background Reports 

• Surveillance 
• Video Depositions 

• Difficult Process Services 

With over 20 years experience. 

(206) 999-0 SPY (0779) 

SEATTLE'S PREMIER ALL-SUITE HOTEL 
IN THE HEART OF THE CITY. 

Complimentary continental breakfast ■ 

Spacious, elegant guest su ites ■ 

Fully equ ipped fitness center ■ 

Special reduced rates for extended stays ■ 

Complimentary in-coming faxes ■ 

Complimentary downtown transportation ■ 

500 miles per stay on Alaska Airline Mileage Plan ■ 

$9900 
Spedal Bar Rate 

Pltase a:ik for l>ar rare when makmg rt'.'<'IT(l{ions. 

• WestCoast • 
Plaza Park Suites 

! Oil PikeSrreet Seaule. WA 98101 
(206) 682-8282 (206) 682-53/ SJax 

Ask about our Plaza Gold Club for special membership benefits & discounts. 
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has been named p lanned-giving directo r 
for the Salvation Army's Cascade Divi­
s ion , headquartered in Portland . 

Ch a rl es R. Wolfe has joined 
Schwabe. William son, Ferguson & 
Burdell as a partner and me mber of the 
firm' s e nvironme ntal and land use prac­
tice section . He has previously practiced 
with LeSourd & Patten in Seattle, and 
with Robinson & Cole. a large Con­
nectic ut firm. Later th is year he will co­
chair both the Western Wetlands Con­
ference in San Franc isco and a pane l o n 
management and protection of state wet­
la nds a l the American Pl ann i ng 
Association· s nati onal conference in 
Chicago. 

Bogle & Gates has announced that 
Charles W. Lean, forme r section chief 
and senior counsel of the Ecology Di vi­
s ion of the Washington State Attorney 
General's office, has joined the firm · s 
e nvironme nt and land use practice group 
in Seattle. 

Barbara Vining moved from the 
Wahkiakum to the Cowlitz County Pros­
ecuting Attorney 's office in January, suc­
ceeding Tom Ladouceur. who went into 
private practice. 

Dan P. Danilov has bee n appointed 
legal adviser to the Consulate General 
of the Russian Federation in Washing­
ton, Consul General Georgi Vlaskin an­
nounced in December. Dani lov practices 
in the immigration law fie ld and is a 
former honorary consul general of the 
Republic of Honduras. 

John C. Black. Robert A. Dunn and 
Joel C. McCormick, HI, formerly prin­
c ipa ls in the Spokane firm of Wins ton & 
Cashatt, have opened the law office of 
McCormick, Dunn & Black. P.S. in suite 
200 of the Fern well Bui lding. West 505 
Ri vers ide. Spokane 9920 I, (509) 455-
87 1 J. They continue to concentrate on 
the representation of contracto rs a nd con­
struction c lients , as well as o n litigation 
in the fie lds of gene ra l business, com­
mercial, environmental, e mployment and 
persona l injury law in Washing ton, Idaho 
and Alaska. 

After a two-year trip around the world, 
Stephan J. Francks has rejoined Short, 
C ressma n & Burgess in Seattle. Chris 
A. Legacki and Karen A. Gruen, gradu­
ates of the Univers ity of Michigan 
School of Law, have a lso joined the firm. 
Legacki concentrates in the area of la­
bor and employment law; Gruen in em­
ployment and labor law and general liti ­
gation . 

Attorney General Christine Gregoire 
has named Elaine Rose assistant attor-

ney general for govern menta l relations. 
Rose was previously a lobbyist for the 
City o f Seatt le. and lawyer for a state 
senate committee. Narda Pierce. former 
assistant di rec to r for waste programs at 
the Department of Ecology, has been 
named solicitor general. He r position is 
a new o ne in the Attorney General's 
office, and will oversee AG opinions. 
major appellate cases, and major litiga­
tion. 

Foster Pe pper & Shefelman has a n­
nounced that Grover E. Cleveland and 
Mary L. Beyer have joined the fi rm's 
Seattle office. C leveland emphas izes 
municipal law and litigatio n in his prac­
tice; Beyer's fie lds are litigation a nd 
technology business planning. T he firm 
has also added Anne W. Glazer (litiga­
tion and trade regulation), and Jeremy 
R. Larson (litigation). 

Schwabe Will iamson Ferguson & 
Burde ll in Seattle announced in Febru­
ary that Robert F. Kehoe and Vincent 
T. Lombardi have joined the firm. Both 
are former c lerks to the firm. Ke hoe 
pract ices in insurance defense, admiralty. 
marit im e a nd envi ronmenta l law. 
Lombardi 's practice cente rs on commer­
c ia l a nd business litigation. 

Joel D. Cunningham, a partner in 
Wil liams, Kastner & Gibbs in Seattle. 
has been named a Fellow of the Ameri­
can College o r Trial Lawyers. He was 
inducted into the 4,600-member organi­
zation at its annua l meeting in London 
last October. 

He lle r Ehrman White & McAuliffe 
announced in January that Timothy H. 
Butler and Polly L. McNeil! have be­
come pa rtne rs in the firm. Both work in 
the firm 's Seattle office. 

Perki ns Coie. based in Seattle. an­
nounced the e lectio n of eight new part­
ne rs in January. They are Donald C. 
Baur, Bruce M. Brooks, Brentley M. 
Bullock, Gregory Gorder. Michael E. 
Kreger, Craig E. Shank, David R. 
Walton, and Colleen S. Yamaguchi. 
Edward G. Johnson and Deborah J . 
Phillips have become of counsel to the 
firm. 

CLARK COUNTY REPORT 
by JOHN F. NICHOLS 

Why ask why 7 or five unanswerable 
questions. 

From clay o ne . law students are dri lled 
to never ask Why? on cross exam. Why? 
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Because you don' t want to hear the an­
swer. Due to the lack o f publishable 
scandalous mate ria l. I have com piled a 
list of questions that you don ' t want to 
hear as they arc basically unanswerable . 
The most common examp le be ing, 
''When d id you stop beati ng your wife ?" 
These questions appear to be much more 
innocent than the above. a nd yet no mat­
ter how you answer them, you are going 
to be in trouble. 

I . " Hon, do you th ink I need to lose 
some weight?" 

While technica lly not a question that 
comes up in a legal context, the incor­
rect answer will invariably lead to a hefty 
retainer. The correct answer? Lie, espe­
c ia lly if he/she says, " Be honest." 

2. "Are you ready to go to trial ?" 
This is usually asked by the j udge 

while you're complaining about the 
other side's procrastination. If you an­
swer, " Yes, si r," you'd be lying and risk 
the c hance o r the judge givi ng you a 
quic k setting. If you say '·no.'· then 
there goes your argument about the other 
s ide. 

3. " This is Joe Blow, what's going o n 
with my case?" 

This query is a two-parte r. First, you 
don't remember Joe from Adam. So 
you have to engage in small talk to try to 
identify him. Then you have to locate 
the fi le; dictate a de mand letter; then te ll 
Joe that everything is tied up with the 
secretary. I suppose with computers at 
every desk thi s problem wi ll soon be 
resolved. Unt il you get networked, learn 
to tread water while d ictati ng. 

4. "Is that counsel's bes t argument?" 
This is in variably asked by the judge 

whi le defending aga inst a summary judg­
me nt motion . If you answer honest ly 
and say, " Yes and it' s my onl y one"; 
you' re dead meat. lf, however, you re ­
spond with, " Heck no, you r honor, I'm 
j ust getting started," you now have to 
make up something in a hurry and rely 
upon that un iversa l authori ty, "as found 
in 15 A m. Jur. 2d." 

5 . " Got time for a quic k questio n?" 
Thi s could be posed by almost any­

one- client. secretary or partner. The 
only thing certain is there' s no such thing 
as a quic k questio n. If you answer, 
"Yes," bette r pour yourself a nother c up 
of coffee avec caffeine. If you say, "No 
way," you miss out on a potentia l pay­
ing c lient; billable hour; or a reciprocal 
query of your co-worker. 

Obvious ly. these are not meant to be 
a n exclusive list but merely the first re­
sponse to q uestion no. 6 , " Is the C lark 



County Report ready to be picked up?" 
Surely you have some pet question you 
dread hearing. If so, submit same at 
your convenience. In the meantime, ask 
your spouse, " Notice anything different 
about me?" 

EAST KING COUNTY REPORT 
by MARIANNE MOSCHETTO 

Last month Jane Rhodes, the South 
King County Reporter, came to our 
monthly membership meeting to see us 
on the Eastside. In return, I climbed 
into my Volvo-mobile one February 
evening to travel to the Federal Way 
Execute ! with the mission of reporting 
on the doings in the south county. 

Like the upwardly mobile yuppie I 
am, I was the only one to a rrive on time. 
Soon. however, Dick Jackson j oined 
me in the bar, followed by Gary Faull. 
Instead o f his lawyerly three-piece suit, 
Gary was att ired in black shirt. What 
did tha t mean. I wondered? His office­
mate. Ron Mattson. made me feel more 
comfortable with the famil iar and tradi­
tional exchange of business cards. Per­
haps they did things he re the way they 
do in Be lle-vwah. Then along came the 
Southend 's master of s toryte lling and 
j okes, Andy Weiner, and I soon knew 
that the evening was going to be d iffer­
ent. 

As more people arrived, South King 
County Bar president Rod Stephens 
herded the bar bunch into the banquet 
room. Of the 23 people who attended 
the membership meeting, I already knew 
about half of them. I saw my fr iends 
Pat Burns of A uburn and Gail 
Crawford of Enumclaw. I became re­
acquainted with Mark Davis. with 
who m I had cases many years (how 
many, Mark?) ago, and his new pon y­
tail. Flanked by Mark and Gary during 
dinner, we spoke little of law but a lot 
about fi shing, bicyc ling, groused about 
the judges (except for distric t court 
j udges Richard Thompson and Woody 
Leverette of Southwest Division and 
Federal Way Division, respective ly, who 
attended), the planned law and justice 
cente r to be located in Kent, £. Coli 
cases. and generally had a great time. I 
even got introduced as an "honored 
guest." 

Lest you think that it was nothing but 
a big party, however, t he featu red 
speaker was Tim Ford. who spoke o f 
the morality of the death penalty and his 
appe llate representation of many on 

death row. The questions and comments 
from the floor, both pro and con, after 
his talk were thoughtful and thought­
provoking . 

The lesson? Nothing more than it 
was fun to see everyone. And I hope to 
see them again soon at the South King 
County Bar Association July golf tour­
nament. Stay tuned to your South King 
County reporter for de tails . 

What 's happening on the Eastside? 
Social activities will be happening soon, 
including the annual c ruise in June, the 
golf tournament in August, plans for 
EKCBA's 30th ann iversary bash in the 
fall , and our annual holiday extravaganza 
in December. Monthly membership lun­
cheons will be switched to the Bellevue 
Inn, formerly the Bellevue Holiday Inn, 
where we will be joined by James H. 
Clark, who has joined the Oseran Hahn 
fi rm he re in Bellevue. 

PIERCE COUNTY REPORT 
by GEORGE S. KELLEY 

held on the day following the Linco ln 
Day Banquet. The court has been relo­
cated to a renovated railroad station 
which has been designated as an historic 
monument. The renovation was at great 
expense to the General Services Admin­
istration of the federal government and 
may represent a major portion of the 
current federal budget defic it. 

Anothe r renovation is tak ing place in 
the Tacoma Munic ipal Court, where a 
new courtroom is being constructed for 
Judge Ralph Turco. The courtroom has 
the usual amenities such as benches, bars 
and desks. It also features a private bath­
room w ith a shower large enough to hire 
out for small weddings. 

Steve Fisher, Robyn Koppe and Ri­
chard Hoefel have opened a new o ffice 
in Tacoma's fashionable West End. 

SPOKANE COUNTY REPORT 
by JOHN RODGERS 

Anyone reporting on the Spokane le­
gal scene must sooner or later deal with 

The 85th annual Lincoln Day Ban- the Rookery Building. Jt is here painted 
quet took place at She raton's Tacoma as a charac te r in our local association 
Convention Center. It is said that Abe only because it is. Like the skin of our 
himself attended these banquets in the flesh-and-b lood members, its smooth 
early days. The fact that there used to be s tone conceals a surging interior. where 
an open bar at these gatherings may ac- idealistic social philosoph ies wres tle 
count fo r these reports. This year's with mo nthly rent deadlines. 
speake r was Paul M. Zall, the author or Local walking tour li terature has it 
Lincoln Laughing, which is a collection built in 1934 and named for the huddled 
of humorous stories about Lincoln. We "rookery" o f older buildings it replaced. 
wi ll not repeat his funniest lines for those It's a three-story Art Deco structure. One 
who did not attend, but simply refer you wag observed that the Art Deco move-
to your local bookstore for a copy of his ment he ld sway in the 1920s, and that to 
book. build one in '34 may be so daring. So, 

The banquet is a lso a time when new like a lot of lawyers, the place presents 
bar officers are announced and old ones some flair but actually has a fair ly con-
honored. Mike McKasy is the newly servative orig in. It has vertical stripes of 
e lected president. George Kelley, your contrasti ng stone, topped wi th powdery 
humble correspondent, is the new vice white barrister- like terra cotta. 
pres ident. Now we wi ll be privy to the It stands at the corne r of Howard and 
inne rmost secrets of the Bar Associa- Riverside; once the actual , and still the 
tion and will report the interesting ones. officia l. heart of the c ity. Bus lines drawn 
New trustees are A. Corrine Dixon. J. in an earlie r age converge at its feet. 
Patrick Duffy and Thomas Cena. washing upon its foundations a flood o f 
Daryl Graves will be the secretary-trca- minor human affairs forever needing 
surer. adjustment. 

Outgoing president Mike Smith was In the front , a vacant "anchor" retail 
honored with the usual plaque and thanks space is subject to short but hopeful fits 
for a job well-done. Someone did some of occupancy during fa ll political cam-
research and dete rmined that Mike, at paigns. But, times be ing what they are, 
age 34, was the youngest bar president some ideas must be kept inside and out 
on record. No one reported on who was of view. The interior he re is gained 
the oldest. through a fissure too tiny for the bulk of 

Official opening ceremon ies and tours the building, tucked 'round on the side 
of the new federal court bui lding were between a barred doughnut s tand and a 
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satellite "cop shop" abandoned during 
certain parts of the munic ipa l cycle. 
W ithin is a multitude of tiny, secretary­
less suites w ith names e nding in " ... 
Group" or " ... Associates" o r " ... Sys­
tem." Crowding upon the narrow hal ls 
are faux -walnut doors covered with yel­
low sticky notes and scotch-ta ped scraps 
apologiz ing for being locked during busi­
ness hours, or admonishing "Joe" to "call 
Mary at home." One gets a whi ff of 
liberality in pass ing the offices of the 
c ity's great charity engine . W ampum, 
which one day a year outdoes the Reagan 
crowd with an opulent bal I, and the rest 
of the time redistributes the wealth ac­
cording to strict Rooseveltian princ iples. 

Indeed. th is interior is the subject of 
some speculation. Perhaps. like much of 
our membership. it is merely respond­
ing to the dimmi ng atmosphere outside 
by becoming more bright and sanguine 
ins ide. Then again, some say an irregu­
larity in the air supply is the only pos­
s ible explanation for the lawyers of the 
Rookery Building being he lplessly un­
able to resist an unpopular o r unusual 
case. 

The libera l heritage o f the building 
was assured when Carl Maxey and the 
firm of Fredrickson, Maxey. Bell & 
All ison set up here in 1960. The '60s 
and '70s be ing what the y we re, and 
Maxey's s ix- foot frame and shock of 
hair being the beacon they were. the 
firm eventually took on some of the 
1.500 dra ft evasion cases. And the a ir 
was heavy with domestic work ; Maxey 
set the record by filing 23 divorce cases 
in one day. At that time, one had to 
show some unsavory bit of "cause" for 
the thing. and the air of implacable grit 
about the place sure ly came from the 
flood of dirty li ttle dramas which swirled 
throug h these halls. One. involving a 
man of the c loth. e rupted in a murder­
suic ide in the hallway. 

Still res ident therein in Pat Stiley, who 
interned when Maxey had the space, and 
now has his own name in three different 
places on the splotched fe lt directory. 
The re is good authority for the story 
about the long-haired intern with the 
curious belt buckle, sent to the jail on 
official business. Even whe n the buckle 
was verified "not curious," he was he ld 
until Maxey could confirm that. indeed. 
suc h a fellow worked for him' Pai still 
seems most comfortab le whe n the gov­
ernment is s itting at the other counse l 
table. 

Presently, Mark C. Prothero prac-

tices with Pat and. in the very recent 
past. Annie Cole. Jeff Finer and Robyn 
Pugsley added to the cacophony. 

A nother corne r of the buildi ng is illu­
minated by an erudite conste llat ion ; 
former district court judge Charlie Dorn 
and Brian O' Brian. When the latter was 
a public de fender. his syste matic d is­
mantl ing of the c ity criminal code gave 
"Lechnicali tics" a bad name. 

Spokane Legal Services has been he re 
s ince I 978, trying indefatigably to prove 
that people with no money have legal 
needs, too. So me of the lawyers who 
build respect and a career without ever 
being in the yellow or white pages arc 
Robin Bale, Gail Hamme r, Norm 
McNulty. Jon Mueller, Naznine Saifi. 
Richard Sola. Susan Wright and Tom 
Tremain. Superior court commissioner 
Joe Valente a lso springs from these pre­
c incts. Director Jim Bamberger even 
makes the heating plant sound like a 
lawyer's heart; some days gushing unso­
licited steam about the place, o ther times 
lying cold a nd indifferent to any plea. 

Maxey eventually left the building, 
after stepping in something in the e leva­
tor. and Bamberger says Legal Se rvices 
is moving on. too. But the Rookery re­
mains. a process-proof witness to young 
souls with backwards basebal l caps, pir­
ouetting about the s idewalk saluting one 
another o r maybe slapping palms briefly. 
Across the s treet. in a vacant suite of 
w hat was once a local ly owned savings 
and loan. s it pol ice officers, no doubt 
enamored of our photogenic backdrop, 
tra ining video cameras on the youths. 
On the street between, attorneys drive to 
the newer adjacent buildings. idly won­
dering what they can do to get more 
business. 

WASHING TON DEFENSE 
TRIAL LA WYERS REPORT 

by LAURIE D. KOHLI 

The Washington Defense Tria l Law­
yers w ill ho ld the ir Eastern Washington 
Judges receptio ns in Yakima on Thurs­
day, May 6, a t the Yakima Country Club, 
and on Friday, May 7, at Patsy C la rk's 
in Spokane. Like the Seattle Judges Re­
ception whic h WDTL ho lds each Octo­
ber. these hosted gatherings offer the 
opportunity fo r members of the benc h 
and bar to mingle and share s tories, cock­
tai ls and assorted hors d 'oeuvres. A ll 
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WDTL me mbe rs in the area arc invited 
to attend. 

Monthly break fas t meet in gs for 
WDTL's " Easts ide" members are held 
on the third Tuesday of each month from 
7:30 a.m . to 9:00 a.m., and are usua lly 
he ld at Casey·s Restaurant on o rth 
Monroe in Spokane. These meetings 
arc chaired by WDTL Trustee Pete 
Johnson. Anyone wishing more infor­
mation about these meetings should con­
tac t Pete at (509) 327-5591. 

--wsBA- What next?" was the topic 
of the speech given by WSBA Execu­
tive Director Dennis Harwick at the 
March 9 , 1993 WDTL membership din­
ne r meeting. De nnis d iscussed the pro­
grams, services and committee work that 
the WSBA had to c ut to fi nish its 1991-
92 fiscal year in the black. a nd the im­
pli cations for the WSBA resulting from 
the re ferendum to rol l back the fee in­
c rease which was approved by the Board 
of Governors last July. President C linton 
is not the only one calling for shared 
sacrifices in the years ahead. 

On a less somber note, the WDTL 
June dinner meeting has been c hanged 
from a boat c ruise to an evening on the 
'·Spirit of W ashing ton·· d inner train. An 
entire car has been reserved for the event, 
w hich wi ll be held on Friday even ing, 
Ju ne 11. WDTL members , spouses, 
frie nds and others are a ll invi ted. Those 
interes ted in attending should contact 
WDTL's exec utive direc tor. Nora 
Tabler. at (206) 233-2930. 

WASHINGTON STATE TRIAL 
LA WYERS ASSOCIATION 

REPORT 
by LETHA J, OWENS 

and LORI D. HANSEN 

A special treat is in store as an adjunct 
t.o th is year's conventio n for luc ky fly 
fi she rma n who act quic kl y. Brian 
Harnetiaux is organ iz ing a very special 
fi shing trip to !he St. Joe Ri ver o n 
Wednesday and Thursday Jul y 2 1 and 
22. The St. Joe is one of the country's 
top. most-pristine c utthroat trout fisher­
ies, and Brian's group will be fi shing in 
an area reserved for catch-and-re lease 
fi shing. Gear is packed in on horse­
back. a nd the party will hike in through 
some of the most beautiful country in 
America. The cost is only $ 135, and 
only 15 spaces are available for this ex­
pedition. Contact WSTLA or Brian for 



more informat ion as soon as possible. 
The other hot news on the convention 

front is the announcement of the special 
guest. None other than 'The' Jerry 
Spence, premier trial lawyer and speake r 
extraordinaire. We can look forward to 
an excellent presentat ion from this lion 
of the pla inti ff's bar. However, le t us 
not forget lions of our own. Paul Luvera 
wi II be once again presenting his ever­
popul ar Baker's Dozen o f hot topics in a 
C LE session sure to bring out the cracks 
in o ur opponents' defenses. 

If you have not yet registe red for the 
conventio n in Coeur d ' Ale ne, Idaho .. . 
What are you waiting for?!!! The loca­
tion is one of the most spectacular in the 
no rthwes t ; the accommodat ions a re 
world class: and the program looks to be 
one of the most exciting in years. People 
have been known to come to the con ­
vention sole ly to see what outfi t Paul 
Stritmatter will wear onto the golf 
course, but the re are other reasons. The 
convention is in late July thi s year, July 
22-24. Register immediatel y to assure 
your partic ipation in what pro mises to 
be the convention of the decade. 

WSTLA has sponsored the return of 
la st year's overwhe lmin g ly popular 
Small Business Peopl e's Law Schoo l 
(PLS), M arch 13 at the Unive rsity Plaza 
Hote l in Seatt le, and March 19 at the 
SeaTac Red Lion. Co-sponsored by the 
North Sea/lie Press/Lake Union Review, 
Queen Anne News/Magnolia News, 
KOMO Radio AM , NW Observer and 
nine local C hambers of Comme rce, this 
specialized PLS provided the public with 
informatio n on forming a business, col­
lections, insurance issues, financ ing, tax 
questions. real estate leasing and em­
ployer/employee re lations . Speake rs 
volunteered their time, and there were 
discussio n groups afte r the mo rning and 
a fternoon sess ions to handle questions. 
Thank yous and a well-deserved pat on 
the back to all who contributed to thi s 
program. PLSs are one of the most­
e ffective outreach programs in the State 
and do much to he ighte n the public's 
awareness and opinion of tria l lawyers. 
A specia l mention should be made of 
the WSTLA public a ffairs staff who 
work so hard to make the PLS work ; 
the ir e fforts make the program. 

For mo re information and schedules 
of upcoming PLS c lasses, or for infor­
mation on how to sponsor a PLS , con­
tact the WSTLA Seattle office at (206) 
464- 1011 or (800) 732-9251 . 

If you have any items you wish to 
appear in this column, or have any com-

me nts, please contact Letha J. Owens at 
(206) 542-3 138 or Lori D. Hansen at 
(206) 637-3067. 

WASHINGTON WOMEN 
LAWYERS 

The January 20 Inaugural Recep­
tion- for Jeanne Verville, King County 
Chapter president, that is- triumphs over 
wind, power losses, and crashing trees. 
an auspic ious beginning for Vervi lle, in­
house at Simpson Inves tme nt Co., Se-

attle, and her board. The J 6th Women ·s 
Legisla1ive Reception on February I in 
Olympia. with WWL as the prime spon­
sor and Dina Yunker of Vortman & 
Feinste in, Seatt le, coord inating a ll lo­
gistics, assembles a record audie nce. 
Record membership increases fill the 
rolls for the Capitol Chapte r under presi­
dent Kristal Knutson, Olympi.a, and the 
Skagit C hapter under Clair Reiner. Mt. 
Vernon. Justice Barbara Madsen joins 
local judges and the Whatcom Chapte r, 
led by Everson's Patricia Woodall , 
Shephe rd, Abbott & Woodall , at d inner 
on February I . In 1he Chief Justice's 
Co11ference Room, Temple of Justice, 

BlLKSS RKORDAN 

takes pleas ure in anno uncing the 
expansion and re locatio n of it s Sea ttle o ffice to : 

1191 SECOND AVENUE, SUITE 1500 
SEATTLE, WASHINGTON 98ROL,2933 

(206) 622.-3 790 FAX: (206) 343.-9529 

EFFECT I VE MA RCI-1 1, I 993 

BLISS RIORDAN 
OFFERS ERVICES IN THE A REAS OF IN SURAN C E, 

MARITIME, ENVIRONMENTAL, 
PROFESSIONAL LIABILITY, PRODUCT LIABILITY, 

GENERAL TORT AND COMMERCIA L LAW . 

Robert J. Bocko 
P atrick S. Brady ** 
Terrence J. Cullen 
Cad E. f ors berg * 
John P. H ayes 
Michael D. H epburn ** 

Karen R . H ornbeck 
Dean S. Lum 
Patrick G. Middleton * 
T . Arlen R umsey 

Roy A. Umlauf 

* Admitted in Washington a nd Alaska 
** Of Counse l 
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WWL salutes Madsen a t a Fe bruary 11 
receptio n coordina ted by Mary Sue 
Wilson, Olympia. State board preside nt 
Linda Moran. Olympia, welcomes in­
vited guests from the Loren Miller Bar 
Association, the Asian Bar Association 
and the Hispanic Bar Association and 
Madsen's colleagues from the Supreme 
Cou rt. Pie rce Chapter's Susan 
Schreurs, Tacoma, cheers WWL mem­
be rs on to a record atte ndance at the 
trad itional Tacoma Lincoln Day dinne r. 
Admiration and congratulations to Mary 
Fairhurst. Ol y mp ia. nomi nee for 
WSBA president. WWL appreciates the 
esteem expressed by the Board of Gov­
e rnors for Fairhurst's leadership and con­
tributions to the Bar. Felicitations to 
Karen Sayre, State Board representa­
ti ve fro m Spokane, partner-in-charge at 
the newly formed Sayre & Sayre. Stay 
tuned for the selection of the g uest 
speaker for the annual d inner o n Octo­
ber 8. Wi ll she be from this Washington 
or the other Washington? 

IN MEMORIAM 

Wesley W. Bergman, 72, died De­
cember 12 . 1992 at b is home i n 
Lo ngv iew. He bad been semi-retired 
si nee undergoing heart surgery in I 985 . 

Born in 1920, Bergman received his 
undergraduate and law degrees from the 
Un iversity of Wasbingto;, and was ad­
mitted to practice in 1948. Except for a 
time when be prac ticed in Mt. Vernon , 
Bergman spent bis career in Cowlitz 
County, in association with several law 
firms. F rom 1968 to his retirement be 
was in practice wi th Cowli tz County 
S uperior Court Commi ssioner David 
Ha llin, who described Bergman as a low­
key, agreeable individua l. 

Bergman· s wife died several years 
ago. 

Robert J. McNichols, 70, died De­
cember 20. 1992 in Spokane. Mc Nichols 
was appoi nted to the U.S District Court 
for the Easte rn Distric t of Washington 
by President Carter in 1979, and made a 
re putation for himself as a j udge of con­
siderable " lega l scho la rship, integrity 
and compassion," said colleague and 
Chi e f J udge J u s t in Q uac ke n bu sh . 
McNicbols had been in decli ning health 
smce surgery for lung cancer in April. 
Survivors inc lude a s ister; bi s wife; three 
chi ldren and five grandchildren. 

NOTICES (D 
PROFESSIONAL 

NOTICES ADVERTISING 

Viet Nam Professional: WSBA members 
o nly. $40/inch. Billed at publica­
tion. 
Classified: Members-$25 for 25 
words, each add 'I 25¢. Non­
members-$35 for 25 words, each 
add'I 75¢. Box numbe r service­
add'I $6. 

Le Dinh Tuyen announces his 
availability for consultation in 

international business transactions 
relating to Viet Nam. 

Advance payment required. 
Deadline: 25th of each month 

for second issue following. No 
cancellations after deadline. 

Note: State and federal law 
a llow m inimum, but prohibit 
maximum, q ualifying experie nce 
for "positions available." 

Subm it double-spaced, typed 
copy on pla in pape r (no phone 
orders) to Bar News C lassifieds, 
200 I Sixth A venue, Seattle, WA 
98 12 1-2599. 

Le Dinh Tuyen, Esq. 
1001 Fourth Avenue, Suite 3200 

Seattle, WA 98154 
(206) 292-1650 

Calif/Wa Dual-licensed 

Michael A. Aronoff 
Available for referrals, consultation 

or association on California matters. 

Heavy family law background. 

(206) 87 4-0189 
fax (206) 874-8005 

TIIE LA w Frn.M OF 

K ELLER R OHRBACK 

IS PLEASED TO ANNOU CE THA T 

MICHAEL D . WOERNER 

HA S BECOME A MEMBER OF T HE FI RM 

AND THAT 

JOHN A. COE 

H AS BECOME ASSOCIATED WlTH T HE FIRM 

S UITE 3200, 1201 THIRD AVENUE 

SEATTLE, WA 98101,3052 
(206) 623,1900 

J ANUARY J , [993 
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Visas and Immigration 
David W. Merrell, 
former U.S. Consul, 

is available for consultation, 
association and referral of all 
visa and immigration matters 

83 So. King Street, Ste. 715 
Seattle, WA 98104 

(206) 464-1932 

Civil Litigation 
Lisa L. Walterskirchen, 

former Federal Circuit Clerk, 
is available for contract work, 
including Bankruptcy & Real 

Estate, Quality Motions, Trial and 
Appellate Briefs. 

Telephone (206) 523-7106 

Eastern Washington Appeals 
Civil or Criminal 

W. Osler McCarthy 
(509) 747-4315 

Former law clerk to 
Chief Justice Fred Dore. 

Former newspaper editor. 
Available for 

association, referral, editing, 
substitutions on indigent appeals. 

Probate 

Mary Anne Vance announces 
her availability for association and 

referral of probate cases, both 
contested and noncontested. 

1250 Bank of California Ctr. 
Seattle, Washington 98164 

(206) 682-2333 

M ITCH ELL L ANG & SMITH 

is pleased to announce that 

T ERRY M. W EINER 

and 

C HARLES D. H ARMS 

have become partners o f th e firm 

and that 

S AVILLE w. lEASLEY 

has become an assoc ia te in its Portland office 

a nd 

C AT HERINE lE. D ouoNIKOFF 

has become a n associa te in its Seatt le o ffi ce. 

Portland Office 
200 0 On e M a i n P l ace 
10 1 S.W. M a in 
Portland, OR 972 0 4-32 30 
(503) 221,1011 

Seattle Off ic e 
Suite 3000 
100 1 F ou r th Avenue 
Sea t tle, WA 98154,1106 
(2 0 6) 292,1212 

Criminal Law 

Frederick D. Leatherman, Jr. is 
accepting referrals in state and 

federal fe lony cases. Fifteen years' 
experience in litigating complex 
felony cases in state and federal 

courts. 

Frederick D. Leatherman, Jr. 
1301 Fifth Avenue 

Suite 3500 
Seattle, WA 98101 

(206) 382-1100 

State and Bankruptcy 
Court Appeals 

Margaret K. Dore 

former clerk to 
Washington Supreme Court 

Justice Vernon Pearson, and to 
Washington State Court of Appeals 

Judge John Petrich, announces 
her availability for referral, 
consultation or association 

for both Washington State and 
Bankruptcy Court appeals. 

Ms. Dore passed the C.P.A. exam 
in 1982. She also holds 

an M.B.A. in Finance 
and a B.A. in Accounting. 

Lanz & Danielson 
(206) 382-1827 

Tax & ERISA 
Consultation 

Edward B. Ratcliffe, 
J.D. , LL.M. 

Attorney with 4+ years at the 
IRS, Employee Plans and 

Actuarial Division 
in Washington, D.C. 

1319 Dexter Ave. No. 
Suite 370 

Seattle, WA 98109 
(206) 285-8416 
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Burn Injuries 
William S. Bailey, 1991 WSTLA 

Trial Lawyer of the Year, is available 
for association or referral of fire, 
explosion and burn injury cases. 

Fury Bailey 
1300 Seattle Tower 
1218 Third Avenue 

Seattle, WA 98101-3021 
(206) 292-1700 or 

(800) 732-5298 

California Matters 

Leonard M. Angus 
California/Washington attorney 

with 30 years' experience is 
available for consultation on 

or referral of California ancillary 
probate or litigation cases 

and appellate matters. 

(206) 842-2280 
fax (206) 842-2355 

Copilot Litigation Services 

Need help with a busy trial 
schedule or a complex case? 

Associate with 
an experienced trial lawyer 

Team player- Proven track record 
in complex cases 

Mark S. Beaufait 
S.S., M.I.T. 1980; 

J.D., U. Cal. Berkeley 1983 

Brown & Beaufait, P.S. 
Suite 300 

316 Occidental Ave. South, 
Seattle, WA 98104 

(206) 467-6850 

Depositions, briefing ; 
jury instructions; 

dispositive motions; 
expert & lay witness preparation 
and examination; emphasis in 

technical , accounting & complex 
damage issues. 

= call for references = 

June 12, 1993 
Jackson, Wyoming 

Family Restructuring at the End of the 20th Century 
North American Conference of the 

Internationa l Society of Family Law 
Contact: (801 ) 378-2617. 

McDONALD & QUACKENJBUSH, P.S. 

is ple;isec.l to an n o u nce th at 

FRANCES E. PENNEll 

has become a member o f the firm. 

Ms. Penne ll continues her litiga tio n pract ice, e mphas izing 

product li ab ili ty, e mpl oyme n t and intellectua l prope rty matters. 

M cDonald & Quaclkenbush, P .S . 
5250 Washington M utual Tower 

I '.W 1 T hird Avenue 
Sea u le, W ashing1ton 981 0 1 

(206) 224, 7099 

OWENS DAVJIE§ MACKJIE 

is p leased to an noun ce chat 

JAME§ H. BLUNDELL, JR. 

forme r Counsel o n the En vironme nt and 

N atural Resources to U .S . Se n a to r S lade Go rton , 
h as beco me an assoc iate of the firm . 

Mr. Bl undcll 's prac Licc wi ll e mphas ize 
t he areas o f la nd use, 

n a tural resourc es a nd environmental law. 

O'\>VEN§ DAV[ES M ACK[E 
926, 24 !1:h W ay S.W . 

P .O. Box 187 
Olympia, Washington 98507 

Telephone (2 06) 943,8320 
Facsi mile (206) 943,6150 
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CULJP, GUTERSON & GRADER 

is pleased to announce that 

CYRUS R. VANCE, JR. 

h as become a pa rrne r in the fi rm 

and t h a t 

LAWRENCE R. REAM 

h as join ed the firm. Mr. Rc;1 m, forme rly wirh 
S hulkin, Hu tton & Buc knell, will c hair th e firm's practice 

in the meas of bankru ptc y ,111d c rcd irnrs' rights. 

PARTNERS 
Louis f . N awrot, Jr. 

Jerry R. M cN aul 

John §. Ebel 
Richard C. Yarmuth 
Barry E. W olf 

P eter M . Vial 

Bradley D. Stam 
Michele Coad 

Robert D. Stewart 
Egil Krogh 

James E. H adley 
Kathleen L. Albrecht 

Earle J. Hereford, Jr. 
Tyler B. Ellrodt 
M ichael D. Helgren 

D avid J. Lenci 
D iane G. f itz,Gerald 
Barbara Hallowell 
T imothy K. Thorson 
Anthony L. Rafel 
Robert M . Sulkin 
Cyrus R. Vance , Jr. 

OF COUNSEL 
Lewis L. Ellsworth 
Ronald J. English 
lVforray B. Guterson 
Susa n L. Guthrie 
Bruce Vv. Hilyer 
Robert N . M eals 
Lawrence R. Ream 

ASSOClATES 
Deborah T. Boylston 
Shaya Calvo 
WiHiam T. Cornell 
Edward J. Cummings 
Arthur J. Lachman 
David N. Mark 
1\/fatthew N. lVl enzer 
Gregory C. Narver 
S. Douglas N ugent 
Anna lvi. Robinson 
Barbara H. Schuknecht 
Nancy G. Stephenson 
Kristi M. W allis 
Scott T. W ilsdon 
lviarc 0. W inters 

2700 O ne Union Square 
600 University Street 

Seattle, Washington 9810 1,3143 
Telephone: (206) 624,7141 
Facsimile: (206) 624,5128 

Occupational Health 
Toxic Torts 

Steven S. Paskal announces his 
availability for association or refer­
ral. Georgetown J.D. ; Certified In­
dustrial Hygienist; published; former 
OSHA inspector; MD, CO & WA bars. 

Phone: (206) 705-6538 
Fax: (206) 754-4240 

Appeals 

Grant S. Meiner 
former superior court judge, 

former court of appeals 
judge pro tempore, 

and former prosecuting attorney, 
is avai lable for referral, 

consu ltation or association on 
appellate briefs and arguments. 

417 S.W. 152nd St. 
Seattle, WA 98166 

(206) 242-4900 

Pence & Dawson 

Bob Dawson announces his 
availability for trial of plaintiff's 

personal-injury lawsuits. 
(206) 624-5000 

California Cases 

Northern California attorney also 
licensed in Washington available 

for association on California 
cases. Also available for referrals 

or consultation on civil and 
criminal writs, appeals and/or law 

and motion in state and federal 
courts. (Heavy criminal-law 

background.) 

Thomas M. Kummerow 
Attorney at Law 

P.O. Box 511 
Alameda, California 94501 

(510) 814-9375 
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White-collar 
Malpractice 

Attorneys 
Accountants 

Financial Institutions & Lenders 
Insurers 
Realtors 

Securities Brokers 

Mark Alan Johnson 
6850 Columbia Seafirst Center 

701 Fifth Avenue 
Seattle, WA 98104-7016 

(206) 386-5566 
fax (206) 682-0675 

toll-free (800) 247-2157 

announces his availability for 
consultation, association or 

referral of substantial claims of 
white-collar malpractice. 

Referrals, Associations 
and Consultations in 

Immigration Law Matters 

Robert H. Gibbs 
(14 years' experience) 

650 Colman Building 
811 First Avenue 

Seattle, Washington 98104 
(206) 624-7364 

FOR SALE/WANTED 

Used law books- bought, sold and 
appraised. Save on Washington Reports, 
RCWAs, Washington Digests, Pacific 
Reporters, Federal Reporters, etc.-com­
plete law library acquisition and liqui­
dation service- John C. Teskey, L aw 
Books/Library Services. Seattle. Phone: 
(206) 325- 133 1. 

Save 50% on law books. National 
Law. America's biggest law book dealer. 
We buy/sell. Huge inventories. Excel­
lent quality. Your satisfaction guaran­
teed. Free quotes. (800) 279-7799. 
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William S. Hein & Co., Inc. World's 
largest law book dealer. Extensive col­
lection of Washington Reports and Ap­
pellate Reports, WA Digest 2nd, WA 
Reports I st & 2nd. WA Law Reporters 
and periodical s. Call (800) 828-757 1 or 
fax (7 16) 883-8 100. 

Law Library: RCWA. Washington 
Digest 2d, Washington Reporter 2d 
(West's compilation of Washington cases 
from Paci fic 2d, containing both W a. 
App. and W a. 2d cases), West Legal 
Forms (with tax commentary pocket 
parts), Shepard's (hard volumes): with 
bookcases, if wanted. Discount for cash 
payment. or negotiate terms. (206) 453-
9390. 

SPACE AVAILABLE 

Downtown Seattle Office-sharing­
$ I 50 per month. Also fu ll-time offi ces 
available on 32nd floor, 100 1 Fourth 
A venue Plaza. Close to courts. Fur­
nished/unfurn ished suites, short -long­
term lease. Receptionist, legal word pro­
cessing. Telephone answering. fax, law 
library. legal messenger and other ser­
v ices. Contact Phy ll is Huber, (206) 624-
9 188. 

Sweeping, unobstructed view o f 
Puget Sound (First Interstate Bu ilding, 
Seattle, 4 1 st floor). Elegant law offices 
near courthouse. Reasonable rates in­
clude receptionist, basic messenger ser­
vice, mail delivery, fax, two conference 
rooms, law library , fu ll y equ ipped 
k itchen. For more in format ion , please 
call Sharon at (206) 624-9400. 

Prestige office-sharing. Located in 
the unique Bellevue Place adjacent to 
the Hyatt Regency Hotel and many fine 
restaurants. A lso on location is the Se­
attle Athletic Club. Only three of our 42 
luxury suites remain avai lable, exclu­
sively for attorneys and CPAs. Fur­
nished/unfurnished suites, short-/long­
term leases. Conference rooms. kitchen, 
file and storage cabinets. Receptionist, 
personalized telephone answering, word 
processing, facsimile and photocopies. 
Private secretarial stations, on-site para­
legal and bookkeeping/billing services 

April 1993 

available. Enormous full-service law li ­
brary on premi ses. Call Ted Barr/Chris 
Gordon, (206) 451 -3961 . 

Prestigious attorney office space, 
Columbia Center. 67th noor. One. two 
or three offi ces available in Apri l. Con­
ference room, receptionist. kitchen, stor­
age included. Secretarial and telephone 
extra. (206) 340-1 440. 

POSITION WANTED 

Attention attorneys and personnel 
directors. The National Academy for 
Paralegal Studies has quali fied parale­
gals in your local area ready for em­
ployment in law offices and corpora­
tions. Our paralegal graduates are trained 
in areas of law such as family, real es­
tate, torts. criminal. probate and corpo­
rate law. Student interns are also avail­
able. There are no fees for these ser­
vices. For additi onal information, call 
Lisa Piperato at (800) 285-3425. ext. 
304 1. 

POSITION AVAILABLE 

Notice: Seattle law firm of seven law­
yers seeks associate w ith at least two 
years' experience in general business 
practice or commercial litigation. Ex­
cellent opportunity for bright, person­
able individual lo find niche in firm with 
diverse civil -l itigation, commercial and 
corporate- law practice. Superior creden­
ti als, recommendations, and wri ting 
ski ll s required. All responses confiden­
t ia l. Submit resume to Blair B. 
Burroughs, Mill s Cogan Meyers 
Swartling, I 000 Second Avenue, 30th 
Floor. Seattle, W A 98 104. 

Attorney jobs- Na1ional and Federal 
Legal £ 111ployrne111 Reporl, highly re­
garded month ly detailed listing of attor­
ney and law-related jobs with the U.S. 
Government. other public/private em-



ployers in Washington. D.C.. through­
out the U.S. and abroad: 500-600 111:'\r 

jobs each issue: $34-three months: $58-
s ix months. Federal Reports, IO IO Ver­
mont A venue. N.W. #408-WB, Wash­
ing ton D.C. 20005. (202) 393-33 1 I . 
V isa/MC. 

Bellingham firm looking for an as­
sociate with a mini mum of one year's 
experience in li tigation. real estate and 
commerc ial tran sac tion s . Reply to 
WSBA Box #384 . 

Sole practitioner needs associate to 
he lp manage act ive practice. Respond to 
Box 383. WSBA. 

The nation's largest labor and e m­
ployment law firm seeks to ex pand its 
No11hwest presence in Port land and Se­
att le. I nte rcsted attorneys wi th proven 
skills representing management in labor 
and/or employme nt law matters should 
contact Robert E. Babcock at L ittle r, 
Me nde lson. Fastiff & Tichy, 12 1 S.W. 
Salmon Stree t. Suite 1500. Portland. OR 
97204-2925. telephone (503) 22-1--8553. 

General counsel: HealthGuard Ser­
vices, Inc ., dba SelectCare. a n HMO 
(70,000-plus me mbership) located in 
Eugene. Oregon. seeks an attorney with 
at leas t fi ve years' health insurance/man­
aged-care experience to be an in-house 
counsel to the o rganization. Must be a 
me mber o f the Oregon State Bar Asso­
ciation o r make suitable arrangements 
to be admitted. Competitive compensa­
tion a nd be nefits program. Please send 
resume in confide nce to: Alice J. Becker, 
Associate Ge neral Counsel. Health & 
Hospital Services, 17 15 I 14th A venue 
SE, Suite # I 10, Be llevue . WA 98004. 
Equal Opportunity Employer. 

WILL SEARCH 

Edith M. (Rogers) Moore: The law 
office of Michael R. Pickett. 3030 W. 
Clearwater. Suite 205A. Kennewick. WA 
99336, (509) 783-7366. is trying to lo­
cate the Last Wi ll and Testame nt or Edith 
M. Moore aka Edith M. Rogers Moore, 
who passed away on January 2. 1993. 
We believe an attorney in e ither Prosser 

or Walla Wa lla may have prepared the 
will. I would appreciate it if you could 
check your will files to sec if you have a 
wi ll for her o r even a copy of a wi ll. If 
you ha ve a ny information. kind ly con­
tact me at the address or te le phone num­
be r I isled above. 

Jim E. Whiteman: A nyone w ith 
knowledge o f a will for J im E. Whiteman 
of I I 60-+0 Ti lley R oad. Ten ino. WA 
985 89 . please contact Gayer Dominick 
at (206) 352-5202. 

Lyle L. Grant, Jr.: Last w ill writte n 
approx im a te ly 1993 . Res id e nt of 
Lakebay. Pierce County. WA. Employee 
of FAA. Please contact T isa Kosbab. 
(206 ) 838-4861 . Auburn. W A . 

Robert B. Patrin: Seeking last wi ll. 
Died 12/92. Please contact Phil Rehberg. 
(206) 246-8772, 2800 S. 192nd. Suite 
104, Seatt le. WA 98 188. 

Le Roy Ambrose: Died March I. 1993 
in Ballard. In Seattle 30 years. Lost will 
by Seattle attorney. Copy may be in 
unide ntified bank safe deposit box. Con­
tact LeRoy Ambrose, Jr. at 5350 Ballard 
Ave nue , Seattle . WA 98 107. (206) 781 -
866 1. 

SERVICES 

Omega Attorney Placement: The 
Pacific orthwest's prem ier attorney 
placement fi rm, spec ializing in law firm 
and corporate attorney placement. Di­
rect confide nti al inquiries to O mega, 
(206) 467-5547. 

Tri pie -boa rd-certifi ed : i n te rn a I 
medi c ine . pulmonary disease. c ritical­
care med icine: chart review/interpreta­
tion. Literature search/analys is. (503) 
288-5201 . 

Quality contract work, at competi­
ti ve rates, by expe rie nced litigatio n at­
torney bu ild ing new solo practice. Ef­
fec ti ve legal research. w riting , docu­
me nt-drafting and lit igation support. in­
c luding investigation. d iscovery. mot ions 
practi ce and o ther court appearances. 
S teven E. T ilson, (206) 355-9620. 

Total quality service begins with 
me mbe rship in Easts ide Law & Tax Li­
brary. Offe r your clients the bes t service 

at the bes t price w he n you control your 
information costs. One monthl y payment 
covers a ll your library costs, including 
qualified library sta ff. No hidde n costs 
for library updates or filin g. State-of­
thc-a rt re search incl udi ng West law at 
9600 baud, CC H ACCESS and RIA 
On Point C D ROM tax serv ice. Now 486/ 
33 computer w ith laser printer. Fax. 
doc ume nt retrieval. word processor. 
paralegal and conference room available 
on pay-as-used bas is. Corporate. indi­
vidual o r student membe rships for attor­
neys. CPAs and bus iness people. 

Allo rncy/client re fe rral serv ice pro­
vided free to members. Prime location 
in downtown Bellevue. Ask about our 
two-for-one spec ial. For more informa­
tion. call Margie Haw ley or Ted Barr at 
(206) 646-3564. 

Profit from our experience! We or­
f"cr more than 50 experienced contract 
attorneys who will ass ist with drafti ng. 
research and tria l preparation-at low 
hourly rates. With one call. you get the 
ex act he lp you need. The Ale xander & 
T ho mas Grou p. Inc . (206) 36 1-2707. 

Contract paralegals: More than 25 
yea rs ' ex perience. s late and federal 
courts: complex liti gatio n specialists. all 
phases: probates a nd guardi anships: 
downtown Seatt le offices. G &A Legal 
Assistan ts. (206) 343-0505. 

Gordon Kamisar, Esq., national le­
ga l search consultant. A Washington at­
torney placing and recru iting attorneys 
throughout Wash ing ton and nationwide. 
Me mbe r Washington State Bar. Call 
(206) 392- 1969 in strict confidence. 

Contract attorney. Eight years ' ex­
perie nce with a major financial institu­
tion. Experie nce in commercia l transac­
tions, real estate, loan transactions, work­
o uts, bankruptcy and commercial I itiga­
tion . Reasonable rates. (206) 623-0844. 

MISCELLANEOUS 

Sunriver Oregon/ Mt. Bachelor, ex­
ecutive-ho me re ntal. Love ly, custom­
built. qua li ty home. Large, three-bed­
room, two-bath. Wonde rfu l a me nities. 
Hea lth club privileges inc lude pool, spa, 
tennis. saunas. (206) 588-4876. 
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