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Letters to the Editor of reasonable length
are invited. Such letters should be typed
and signed. The Editor reserves the right to
select communications or excerpts there-
from for publication, and to edit any letter
as may be appropriate.

About That Desk...

Editor:

Jim Vander Stoep seems to set up
an cither/or scenario (April 1990 edi-
torial “Which Side of the Desk Has
Priority?”), in which he discusses the
pressures on attorneys to increase
billable hours. The choice presented
to attorneys is to act either as profes-
sionals and serve the client or as busi-
nessmen and serve the attorney.

I submit that the only side of the
desk for an attorney is the client’s. In
doing so, both the attorney’s and the
client’s nceds are met. As a result,
more work from the existing client is
forthcoming (always the best source
of new business) and the satisfied
client becomes an excellent referral
source.

It is not a choice between a busi-
ness or a profession. The only future
option for attorneys is an enlightened
view of client’s needs, coupled with a
professional package of service and
product delivery to meet them.

In the increasingly competitive
field, attorneys who spend too much
time on the wrong side of the desk
will soon not have a desk at all.

JAMES H. MITCHELL
Portland

On Public Disclosure

(The following letter was sent to
WSBA President James A. Vander
Stoep but authorized for publication
by its author — Editor)

Dear Mr. Vander Stoep:

I am one of five commissioners of
the Public Disclosure Commission, I
am also a practicing attorney in Se-
attle. I am writing to convey to you
my appreciation for the attention
vou and the Bar Association’s Board
of Governors have given to the issue
of whether the disclosure of the
names of clients by attorneys who
happen to be public officials, as re-
quired under the Public Disclosure
Act, will be a violation of the Rules
of Professional Conduct.

The policy statement issued by the
Board of Governors on March 17,
1990 was discussed at the Com-
mission’s meeting on March 26,
1990, and again, on April 24, 1990.
Based upon our reading of the Board
of Governors’ policy statement on
this issue, it is our expectation that
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attorneys will be relieved to know
that they can disclose the names of
their clients without fear of disci-
plinary action. As a practicing at-
torney who is required to file PDC
statements of financial affairs as a
public official, I personally am re-
lieved to have the Board of Gover-
nors clarify its position in this matter.

At our meetings, we (the commis-
sioners) expressed mixed views as to
what the effect of the issuance of the
policy statement will be. Some of the
commissioners saw the policy state-
ment as an indirect amendment to
the disclosure law. All of the other
commissioners have also taken the
position that it will be difficult to
grant a reporting modification re-
quest simply because a client of a law
firm refuses to allow the public offi-
cial/attorney to disclose his or her
identity. This view is expressed more
completely in a letter addressed to
you by Commission chair Bruce
Wilson, as endorsed by commission-
ers Ruth Beck, Gene Struthers, and
Doug True.

Our overall view is that the Com-
mission must still consider every re-
porting modification request on its
own merits, taking into consideration
the nature of the position held or
sought and other relevant factors. In
order to grant a reporting modifica-
tion request, the Commission is still
obligated by law to first make a find-
ing that a manifestly unreasonable
hardship exists and that a modifica-
tion will not frustrate the purposes of
the Public Disclosure Act. Further,
a modification of the reporting re-
quirements will only be granted to
the degree necessary to overcome the
hardship presented.

After reviewing the policy state-
ment adopted by the Board of Gover-
nors, we interpret that statement as
a declaration that it is not a violation
of the Rules of Professional Conduct
for attorneys to disclose the names
of their clients when the identities
of those clients “is a matter of public
record as the result of court filings,
listing in Martindale-Hubbell or
other publication, or is otherwise a
matter of public knowledge.” As a
matter of practice, we will interpret
this statement broadly such that



-

it will be our expectation that the
allowance of disclosure when client
identity is “a matter of public record”
because of “court filings...or other-
wise a matter of public knowledge”
was meant to include the allowance
of the disclosure of clients where the
attorney has filed documents on be-
half of clients which have become
part of the public record and where
the attorney has represented such
clients in proccedings other than
court proceedings, i.e., administrative
agency proceedings.

Further, I personally take the posi-
tion that whether or not a client’s
identity is a “matter of public knowl-
edge” will be interpreted broadly by
both the Commission and by the Bar
Association such that so long as per-
sons outside of the firm representing
the client or the firm’s agents are
aware of such representation, and
such knowledge is not otherwise
privileged, disclosure of the client’s
identity will not constitute a violation
of the Rules of Professional Conduct.

We have also read the policy state-
ment such that where the identity of
clients is not otherwise a matter of
public record or public knowledge,
the burden is placed upon the attor-
neys to request the consent of other
business, corporate and government
clients when the identities of those
clients is required under the Act.

There have been instances where,
after receiving a request for a report-
ing modification, we have required
the official to list the names of all
clients who have business dealings
with the public entity in which that
attorney is an official. In such cases, it
may well be that the identity of all
such clients is not otherwise a matter
of public record or public knowledge.
We take the position that the Public
Disclosure Act requires the disclo-
sure of such clients. We read the
Board of Governors’ policy state-
ment to declare that in such instances,
the attorneys are required to seek the
consent of those clients prior to dis-
closing their identities. Where con-
sent is withheld or where seeking
such consent would cause an unrea-
sonable hardship, the attorney should
thereafter seek a further request for
a reporting modification.

Subsequent to and during our dis-
cussions of the policy statement, we
considered a number of new requests
for reporting modifications and re-

quests for renewals of reporting
modifications granted in previous
years from attorneys and spouses of
attorneys. Many of these requests
were granted; however, the orders
granting these modifications were
written so as to require the disclosure
of the names of clients “...within the
parameters of the Bar Association’s
Board of Governors® policy state-
ment.” With this requirement, we
have taken the position that all re-
portable clients can, and will, be
listed. Where clients expressly object
to disclosure or where obtaining
clients’ consent would cause an un-
reasonable hardship, it is up to the
attorney/official to seek a further re-
quest for a reporting modification.

I wish to also add the following
comments and observations regard-
ing requests for reporting modi-
fications by attorneys that have
come before us during my tenure on
the PDC. Even before this matter
came to a head with the request for
a reporting modification by Philip
Sharpe, the PDC had been engaged
in lengthy discussions over the ques-
tion of how we should handle re-
quests for reporting modifications
brought by attorneys. A few months
ago, an entire special Commission
meeting was devoted to a discussion
of such requests by attorneys.

I personally take the position that
disclosure of client identities is es-
sential to the underlying purpose of
the Public Disclosure Act, and that,

absent some compelling hardship, 1
will vote in favor of full disclosure of
business, corporate, and governmen-
tal clients who pay more than $5,000
to an attorney or the law firm in
which an attorney is a partner. We
do not have in place in this state an
ethics commission, similar to ones
that exist in other states or the fed-
eral government, which monitors
conflicts of interest. The closest thing
we have to an ethics commission
is the requirement of disclosure
through the Public Disclosure Act.

Attorneys are bound by the Rules
of Professional Conduct, which pro-
hibit attorneys from representing
clients when such representation
gives rise to a conflict of interest.
However, it is unclear whether the
Bar Association’s disciplinary board
would have jurisdiction to impose
sanctions upon an attorney who did
not disclose the identity of clients
whose interests might be affected,
cither favorably or unfavorably, by
actions taken by the governmental
entity to which that attorney is a
member. I should add, however, that
the Code of Judicial Conduct does
contain an absolute prohibition
against judges hearing cases that
may give rise to a conflict of interest
or the appearance of impropriety,
and for judges, the requirements of
the Public Disclosure Act are over-
shadowed by the Code of Judicial
Conduct.

Because we do not have an ethics
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commission which serves to ferret
out potential conflicts of interest, the
best we can do is see to it that infor-
mation is available to the public so
that the public is free to investigate
and divulge action by a public official
that may or will have an impact upon
his or her clients or vice versa. Disclo-
sure and the availability of that infor-
mation to the public is the only real
assurance we have that public offi-
cials will not use their office to gain

advantages for their clients or disad-
vantages for those who are competi-
tors to their clients.

It is for the above reasons that dur-
ing my tenure on the Commission, I
have voted against and will continue
to vote against broad modifications
to the reporting requirements that
are requested by attorneys.

ALMA M. KIMURA
Commissioner,
Public Disclosure Commission
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Whose Agenda?

Editor:

No one will doubt AIDS is a ter-
rible disecase and, as pointed out by
John Kydd in his article “AIDS
and Family Law™ (Bar News, March
1990), is an issue that the courts will
no doubt be dealing with more and
more in the future. But I wonder if
Mr. Kydd’s purpose in writing his
article was primarily to inform the
Bar on how courts confronted by this
issue can handle cases sensitively and
fairly? I think not. It seems to me the
purpose of the article was to tell us
“old-fashioned” folks that we are silly
to think same-sex “marriages” and
homosexuality are not perversions,
but unenlightened discrimination
against persons who practice such
behavior. Not only that, but us “old-
fashioned” folks ought to be ashamed
for not falling trap to the lie that one
of the ways to cure AIDS is to legal-
ize such behavior. What Mr. Kydd
conveniently forgot to mention in his
article is that homosexuals gave us
AIDS in the first place — the first
cancer in contagious form with no
cure in sight.

JIM SPURGETIS
Spokane

Editor:

[ read the article, * Aids and Family
Law,” on April 1 but, sadly, I believe
it was not a joke.

The author prefers subjecting a
child victim of sexual abuse to a
“short course of AZT...to reduce the
possibility of [HIV] transmission”
rather than testing the alleged abuser
for the antibody. AZT has serious
known side effects. Apparently, pro-
tecting the abuser from stigma is
more important than the well-being
of the victim.

The AIDS epidemic is being cyni-
cally used to foster the anti-family
agenda of the homosexual lobby.
This article, for example, urges us “to
retire our tired taboo against same-
sex marriage” and “strike down laws
penalizing private sexual behavior.”
It advocates “safe-sex™ education to
prevent AIDS, but the real goal is
to teach homosexual acts to young
people, presumably as an alternative
lifestyle.

ROBERT J. CARPENTER
Seattle
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Isn't It Better To Work
From Within Than
From Without?

At its midwinter meeting the House
of Delegates of the American Bar
Association, it adopted, by a some-
what narrow margin, a resolution
opposing legislation that would
remove the power from a woman to
decide whether to terminate a
pregnancy. Rightly or wrongly, this
was interpreted by many as a pro-
choice, pro-abortion stance by the
ABA. This is, of course, a very deep-
seated social/political issue of our
time. Some longtime prominent ABA
persons resigned from the
organization and urged others to do
likewise. Cooler heads—including
the Catholic Health Association—
concluded that the way to address
the issue is from within the
framework of the organization—
attend the annual meeting in Chicago
and gather votes to reverse the
resolution. Aside from the merits of
the stances of the pro-choice and
pro-life groups, there is the question
of whether this is a proper area for
the adoption of a resolution by the
ABA. It will be interesting to see
what happens in August, but
regardless of the outcome, I salute
those who address the matter by
vote within the framework of the
organization.

We recently had an interesting
occurrence in this state. Chief Justi-
ce Callow announced at the Seattle
Rotary Club that he was appointing a
Commission on Washington Trial
Courts. Its mission is basically two-
fold: court funding and court oper-
ation. Persons from all levels of the

James A. Vander Stoep

judiciary and many lawyer organ-
izations felt strongly that there
should have been a broader-based
representation from the bench and
the bar to serve on such a body.
Despite entreaties from many people,
Chief Callow firmly stood his ground
and refused to add to or alter
makeup of his appointed Com-
mission. It is my hope that, even
though there is strong disagreement
with the composition, lawyers and
judges will cooperate and try to learn
ways whereby they can assist the
Commission. We all have a vital
interest in the workings of our trial
courts, and it is no time to turn
backs on the Commission.

These two subjects are, I believe,
prime examples of opportunities to
serve a purpose rather than stand
and throw rocks.
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amendments.

8. Loan applications; five years.

9. W-2's (or equivalent) for the five highest-paid employees;
three years.

10. Documents describing the company’s products, services,
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letters, business plans, offering memorandums, leases,
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BUSINESS VALUATION RESEARCH, INC.

Paul T. Clausen, BSME, MBA, ASA 3100 COLUMBIA SEAFIRST CENTER

Greg L. Mettler, CPA, JD 701 FIFTH AVENUE
SEATTLE, WA 98104

(206) 622-6883

We specialize in valuing closely held businesses for sale/merger, estate & gift taxes, ESOP's
fairness opinions, divorce, damages, expert testimony, and other purposes.

WASHINGTON STATE BAR NEWS  July 1990




Skills Training Duo Earns Well-Deserved National CLE Award

by John J. Michalik
WSBA Executive Director

Our CLE Department has long been
aware of Seattle attorneys Larry Mills
(Mills & Cogan) and Dave Swartling's
(Karr Tuttle Campbell) hard work and
dedication to the WSBA Skills Training
Course. Now their efforts have been
recognized by the American Law
Institute-American Bar Association
(ALI-ABA) Committee on Continuing
Professional Education. On August 5,
in Chicago, they will be among a select
few to receive the Harrison Tweed
Award for Special Merit in CLE. We
are proud and delighted that Larry and
Dave have been chosen to receive these
awards. Their professionalism and
strong commitment to skills training is
in the highest tradition of the Bar. Here
is a brief summary of their tremendous
accomplishments.

February 1987. Little did Larry and
Dave know what they were getting into
when CLE Director Terry Foster asked
them to go for a lunchtime run along
the Seattle waterfront.

His real purpose was to persuade them
to serve as "Program Administrators”
for the Bar's yet-to-be-developed Skills
Training Pilot Course. This program
was commissioned by the Board of
Governors back in 1986 following
reports from the Task Force on
Continuing Professional Competence
and a special Board-created Skills
Training Committee. The course was
to be aimed at newly admitted lawyers
and focus on practical skills that
practitioners use every day.

Central to the course is a focus on
hands-on training and practical exercises,
to be performed by the registrants and
critiqued by experienced lawyers,
specially trained to be skills instructors.
Larry and Dave spent literally hundreds
of hours during the next few months
recruiting faculty and selecting or
creating the materials that would be
needed for the course. In addition, they
were both on site nearly full-time during
the nine days that the pilot course was

presented, at the University of
Washington School of Law, in
September of 1987.

The pilot course was an overwhelming
success, and it later received national
recognition at the Arden House III
conference on CLE in New York. Larry
and Dave did not rest on their laurels,
however. The Board authorized three
additional presentations of the course,
beginning in 1989. Larry and Dave
continued their involvement during the
second presentation of the course last
year and are hard at work planning for
this year's course, to be presented in
Spokane from September 24 through
October 2,

The Harrison Tweed Award is named
for the New York attorney who was the
first president of the American Law
Institute and chair of its Committee on

Continuing Professional Education. He
was also a long-time advocate of legal
aid for the underprivileged, and he
became the first president of the
National Legal Aid Association. These
awards are bestowed annually in
recognition of significant contributions
to continuing legal education at the
national, state, or local level, or career
achievements in advancing the education
of the bar. Larry Mills and Dave
Swartling are richly deserving of their
awards, and we extend our
congratulations to them.
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Voting Patterns of the Washington State Supreme

by Eric B. Schmidt

Introduction

he year 1989 represented two
I significant anniversaries for
the courts of the state of
Washington — the centennial of the
State of Washington and the twen-
tieth anniversary of the creation of
the Washington State Court of Ap-
peals. The creation of an intermedi-
ate appellate court transformed the
Washington State Supreme Court
from a court of mandatory jurisdic-
tion to a court of discretionary juris-
diction. This relief from the obliga-
tion of reviewing all appeals has
allowed the Supreme Court to selec-
tively accept cases for review and
decision, which are therefore those
the Supreme Court has deemed the
most important and controversial.
This article examines the decisions
made by the Supreme Court in crimi-
nal cases from 1969 through October
1989, not for their holdings and con-
clusions, but rather for the pattern of
decision-making by the Court as a
whole and the individual justices. It
also examines the cohesiveness of
the Court in its decision-making.
Finally. it examines the patterns of
the Court in deciding what cases to
accept for review.

The History of
Discretionary Review

Until 1969, a person convicted of a
crime had the right of appeal to the
Supreme Court. In that year, the
Court of Appeals was created and
was vested with exclusive appellate
jurisdiction in all but a few situ-
ations.'! Appeals from the Court of
Appeals to the Supreme Court were
thereafter allowed only in the dis-
cretion of the Supreme Court.” which
was vested with the authority of
promulgating rules for considera-
tion of “petitions for review.” The
Supreme Court adopted the Supreme
Court Rules on Appeal (ROA)
and the Court of Appeals Rules on
Appeal (CAROA) (which provide
for discretionary review),® both of
which were subsequently recodified
as the Rules of Appellate Procedure

8 WASHINGTON STATE BAR NEWS  July 1990

Table 1
Fate of Petitions for Review by Publication
All Decisions Published Unpublished
Year Total Grant Deny % Grant Deny Y% Grant Deny %
1970 39 b 34 12.82 151 34 12.82 0 0 0.00
1971 64 3 61 4.69 3 53 5.36 0 8 0.00
1972 54 2 52 3.70 2 31 6.06 0 21 0.00
1973 67 11 56 16.42 7 36 16.28 4 20  16.67
1974 73 6 67 8.22 5 40 11.11 1 27 3.57
1975 99 14 85 14.14 13 51 20.31 1 34 2.86
1976 83 8 75 9.64 5 33 13.16 3 42 6.67
1977 128 4 124 3.13 3 58 492 1 66 1.49
1978 189 13 176 6.88 10 66 13.16 3 110 2.65
1979 196 40 156 2041 24 66 26.67 16 90 15.09
1980 169 33 136 19.53 19 52 26.76 14 84 14.29
1981 195 23 172 11.79 16 67 19.28 7 105 6.25
1982 225 31 194 13.78 19 49 27.94 12 145 7.64
1983 262 33 229 1260 24 63 27.59 9 166 5.14
1984 261 23 238 8.81 17 73 18.89 6 165 3.51
1985 207 9 198 4.35 6 65 B8.45 3 132 221
1986 165 10 155 6.06 10 63 13.70 0 92 0.00
1987 267 25 242 9.36 19 79 19.39 6 163 3.55
1988 251 21 230 8.37 16 58 21.62 5 172 2.82
1989 244 25 219 10.24 18 58 23.68 T bl 4.17
Graph 1
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(RAP).

Discretionary review is to be
granted:

(1) if the decision of the Court of
Appeals is in conflict with a decision
of the Supreme Court; or

(2) if the decision of the Court of
Appeals is in conflict with a decision
of another division of the Court of
Appeals: or

(3) if a significant question of law
under the Constitution of the State of

Washington or of the United States
is involved; or

(4) if the petition involves an is-
sue of substantial public interest
that should be determined by the Su-
preme Court.*
The Court maintained the right to
hear the following cases upon direct
review or upon certification by the
Court of Appeals:

(1) cases of quo warranto, prohi-
bition, injunction or mandamus
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Table 2
Fate of Petitions for Review by Petitioner
All Petitions State Petitions Defense Petitions
Year Total Grant Deny % Grant Deny % Grant Deny %
1970 39 5 34 12.82 4 4 50.00 1 30 3.23
1971 64 3 61 4.69 1 11 8.33 2 50 3.85
1972 54 2 52 3.70 1 6 14.29 1 46 2.13
1973 67 11 56 16.42 3 10 23.08 8 46 1481
1974 73 6 67 8.22 3 12 20.00 3 55 517
1975 99 14 85 14.14 6 7 46.15 8 78 9.30
1976 83 8 75 9.64 2 8 20.00 6 67 8.22
1977 128 4 124 a:13 0 20 0.00 4 104 3.70
1978 189 13 176 6.88 5 17 2273 8 159 4.79
1979 196 40 1656 2041 7 17 29.17 33 139 19.19
1980 169 33 136 19.53 2 21 8.70 31 115 21.23
1981 195 23 172 1179 4 13 23.53 19 159 10.67
1982 225 31 194 13.78 2 12 14.29 29 182 13.74
1983 262 33 229 12.60 0 17 0.00 33 212 1347
1984 261 23 238 8.81 1 10 9.09 22 228 8.80
1985 207 9 198 4.35 4 14 22.22 5 183 2.66
1986 165 10 155 6.06 4 9 30.77 6 146 3.95
1987 267 25 242 9.36 10 11  47.62 15 231 6.10
1988 251 21 230 8.37 4 24 14.29 15 206 6.79
1989 244 25 219 10.24 10 7 5882 15 212 6.61

dirccted to state officials; or

(2) criminal cases where the death
penalty has been decreed; or

(3) cases where the validity of a
statute, ordinance, tax, impost, as-
sessment or toll is drawn into ques-
tion on the grounds of repugnancy
to the Constitution of the United
States or of the State of Washington,
or to a statute or treaty of the United
States, and the superior court has
held against its validity; or

(4) cases involving fundamental
and urgent issues of broad public
import requiring prompt and ulti-
mate determination; or

(5) cases involving substantive is-
sues on which there is a direct con-
flict among prevailing decisions of
panels of the court or between deci-
sions of the Supreme Court.

The Process of Seeking
Discretionary Review

In order to seek discretionary re-
view, a party must file a petition for
review in the Court of Appeals with-
in 30 days after the decision is filed
or after a timely motion for reconsid-
eration has been denied.” The pe-
tition is then forwarded to the
Supreme Court, where it is consid-
ered without oral argument by one
of its two departments.” The petition
for review is granted if it reccives
votes from a quorum of five justices.”

Voting Patterns in Granting
Petitions for Review

The first study analyzes the pat-
terns of the Supreme Court’s deci-
sions to grant or deny petitions for
review; the majority of those filed
in criminal cases are denied.” The
number granted has remained rela-
tively constant while the number
denied has increased dramatically.
See Graph 1 and Table 1. The per-
centage granted has ranged from a
low of 3.13 percent to a high of 20.41
percent. See Graph 2 and Table 1.

Two questions in regard to the
granting of petitions for review were
considered. First, does the Supreme
Court grant review more often from
published Court of Appeals deci-
sions? Graph 2 and Table 1 demon-
strate that the higher court has con-
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sistently granted review in a greater

percentage of opinions from the " Graph4_ .
published decisions than from the Percentage of Petitions for Review Granted by Petitioner
unpublished ones. 100 T
Second, does the Supreme Court 1
d 90 | State’s Petition
grant review more often when the + Defendants Patition
state files the petition for review? As

Graph 3 and Table 2 demonstrate,
the state files far fewer petitions for

review than does the criminal defen- i
dant. However, the Supreme Court
far more often grants those filed by
the state than those filed by the de-
fendant. See Graph 4 and Table 2.
o
P
Reversal Rates 70 71 72 73 74 75 76 77 78 79 B0 81 82 B3 84 8 8 87 85 89
How often does the granting of a
petition for review result in a Su- Graph s
preme Court decision that reverses Percentage of Supreme Court Decisions Reversing the Court of
the Court of Appeals? Or put an- Appeals
other way, does the fact that five 100 1
justices have voted to grant the peti- | o e g
tion for review mean that a reversal + Unpublished

is a fait accompli? Graph 5 and Table
3 demonstrate that there is no corre-
lation between the granting of the
petition and the eventual result of
the case. They also demonstrate that
there is no consistent difference in
the reversal rate, whether the Court
of Appeals opinion is published or
unpublished.

L
&g t

0 e—e e + + t + t t t + t t + i
86 87 88 89

0T 72 73 74 75 W 77 78 79 80 81 82 83 B4 8

Voting Patterns of the Court

in Criminal Opinions L
P ‘ Affirmance of Court of Appeals after Petition Granted
The second study examines the All Decisions Published Unpublished
voting patterns of the Supreme Court Year Total Affd Revd %R  Affd Revd %R  Affd Revd %R
as a !Vh()le f:iu.rmg [h‘e _discretlonary 1970 5 1 4 80.00 1 4 £80.00 0 0 0.00
era. Each criminal opinion' has been 1971 3 1 2 66.67 1 2 66.67 0 0 0.00
evaluated to determine the result of igg?j 1? 3 0 U-Og g g 01)2 0 8 g-gg
. P P . 97: 4 363 57.1 4 ;
the case, the justices signing the ma 1974 6 4 2 3333 3 2 40.00 1 0 000
jority opinion, and the justices writing 1975 14 9 5 3571 9 4 3077 0 1 100.00
or signing concurring or dissenting 1976 8 6 2 95.00 3 2 40.00 3 0 0.00
opinions. The first question analyzed 1977 4 2 2 50.00 2 1 3333 0 1 100.00
is how often the Supreme Court votes iggg ;3 13 22 22'33 g 1?5 462'?(7) g ](1) gggg
affi ACET z : _ E . > -6 .
to a.l‘flrm cases which resulted in con 1980 33 6 17 Bl52 10 9 4737 4 8 5714
victions or to reverse cases which re- 1981 23 9 14 6087 8 8 5000 1 6 8571
sulted in dismissals. As seen in Graph 1982 31 16 15 48.39 T 12 63.16 9 3 25.00
6 and Table 4, there have been three 1983 33 10 23 69.70 10 14 58.33 0 9 100.00
e BOET i: : R 1984 23 13 10 43.48 9 8 47.86 4 2 33.33
dlistinel p".”?ﬂbhm ";h“:h t.he.l,amr 1985 9 6 3 3333 4 2 3333 2 1 3333
mance ratio as been similar. In 1986 10 5 5 5000 5 5 50.00 0 0 0.00
the years 1971-1977, the affirmance 1987 25 14 11 4400 10 9 4737 4 2 3333
ratio was between 60 and 80 percent. 1988  2la) 9 10 52.63 5 9 6429 4 1 2000
In the years 1978-1984. the affir- 1989 25(b) 8 3 2727 6 2  25.00 2 1 33.33
mance ratio dropped to between 38 (a) 2 cases pending at end of 1989

. : (b) 14 cases pending
and 53 percent, with one exception. 8 IAKasas penming atnd SA58
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Finally, in the years 1985-1989, the
Table 4 T s : ——
affirmance ratio has increased into
Performance of Supreme Court as a Whole the 70 to 80 percent range.
Total Affirmed Nonconforming The second question analyzed is
:'qe;; V;’;‘; V;’;’;S ?(‘;‘1'7‘; V‘;‘;’S }1{7’”5‘; how often the Court was able to reach
sjicd T4k i el = b Pconscnsus\m the T‘ajor{ty opinion.
1973 205 160 78.05 33 16.10 I'he number of votes for any position
1974 231 139 60.43 41 17.75 other than the majority opinion —
1975 219 151 68.95 37 16.89 concurring opinions, dissenting opin-
igfff’; 322 }gg gg'gg i 1332 ions and concurrences in the result
1978 168 80 47 62 17 10.12 — were used to determine noncon-
1979 115 165 52.38 34 10.79 formity. As Graph 7 and Table 4
1980 554 210 37.91 75 13.53 demonstrate, the “nonconformity ra-
iggé égz }gg gg-gg gg i"ggi tio”™"” does not demonstrate the
305 . Q0. - " o~ ¥ 5 o Tty
1983 319 155 49.68 68 9179 trends sho\wn fpr the dfflrm.anu ratio.
1984 510 299 44.90 91 17.84 The on!y_ consistent trend in the non-
1985 220 140 63.64 32 14.55 conformity ratio is that the periods
1986 272 195 71.69 55 20.22 of greatest increase in the ratio —
Lgar 701 2 el v iy 1981 10 1983 and 1985 to 1987 — have
1988 303 215 70.96 51 16.83 o
1989 978 919 7878 44 15.83 been preceded by the years of the
greatest changes of justices: four each
in 1979-1980 and 1984-1985.
Graph 6
Affirmance Ratio by Year .
Voting Patterns of the
& Individual Justices
i The third and final study examines
o the voting patterns of each of the jus-
tices during the discretionary era. As
50 in the second study, each criminal

opinion was analyzed to determine
(1) which justice wrote the majority

30 opinion; (2) which justices signed that
" opinion; (3) whether any justices
wrote separate concurring or dissent-

40

ing opinions; and (4) which justices
signed those separate opinions.
Graph 8 and Table 5 summarize the
votes of the justices and present the
“affirmance ratio” for each justice.
The justices who were on the Court

o 1Hy R R e e S S R T S
70 7L 72 73 74 75 76 77 78 79 80 81 82 B3 84 85 BG 87 83 89

during the first period of discretion-

Graph 7 ary review (1971-1977) — Justices

Nonconformity Ratio by Year Finley through Wright — had affir-

mance ratios of 54 to 86 percent, with

2 7 most of the justices having affirmance

ratios between 60 and 80 percent. The
justices who became the majority of
the Court during the second period
(1978-1984) — Justices Utter through

15 1 Pearson — had affirmance ratios of
38 to 70 percent, with most of the jus-
tices having affirmance ratios be-

. tween 40 and 60 percent. Finally,
those justices who became the major-

5 ity during the third period (1985-
1989) — Justices Andersen through

. Smith — had affirmance ratios of

over 75 percent, with one exception
at 65 percent.

20 1

I727.‘!?4?5?(;??7&73&05182833485868?&889
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The final question considered is the Crophs
frequency with which each justice
chooses not to sign the majority opin- Affirmance Ratio by Justice
ion and instead chooses to concur

separately or dissent. This “noncon- =Sl
formity ratio” is summarized in n
Graph 9 and Table 6. No trends are -
evident. The highest nonconformity 70
ratio was that of Justice Dimmick 60
(26.85). The lowest nonconformity 50
ratios are those of Justices Sharp 40
(0.00) and Hamilton (9.73). 30
20
Conclusion 0
The creation of the Washington = S L
State Court of Appeals in 1969 freed g g i g g £ Q g g Q :O': = (F:f "-:*‘, ? . g g E Q g‘ %’ 539
the Washington State Supreme Court a2 &2 E s EQ %E Qg ) § B E 3 HRESRSES
to intervene sclc_clivcly in those cases ’ E "8 A = g = % % 682 43 B g
it deemed most important. A review d g = ®
of the Supreme Court’s actions in 8
criminal cases over the subsequent 20
years results in observation of the fol-
lowing trends:
(1) Petitions for review from pub-
lished Court of Appeals opinions are
four times more likely to be granted
.than those from unpublished opin- Table 5
A . i o Voting Patterns by Justice
(2) Petitions for FCVICYV l,]lCd by the Conviction Affirmed/ Conviction Reversed/
S_tate are two and a half times more Dismissal Reversed Dismissal Affirmed
likely to be granted than those filed Major Con Diss Major  Con Diss Aff
by the defendant. Justice W SWSWSCR W SW SW SCIRR %
(3) The fact that a petition for re- Finley 17 62 8. @ 7 @ 8 & 21 8 1 06 2 0 7016
view is granted does not automati- gﬂsetuini i% 1gg ? ? 1? 12 ? 2; 132 ‘; g 15 i’ g gg—gg
- & - X T P s N unter N
cally TC&%ﬂt mgrwusal of the Court Hamilton B0y 9 B B 1 i 5 4% { 1 4 & B 908
of Appeals opinion. , Hale 7 57 7000 2 2 14 10 8 38 0 817
(4) In analyzing the action of the Neill 1 230102 1 0 744200 07027
Supreme Court as a whole, there MecGovern 1 40011 0 0 10000 0 625
have been three periods with similar Stafford 28 163 6 4 6 6 5 24 116 3 6 3 12 1 bB7.70
ffirmance ratios: 60 to 80 percent in i - o o S JONECESE
a P Wright 19 126 1 4 1 2 0 5 68 3 5 316 0 66.80
the years 1971-1977; 38 to 53 percent Utter 31 195 16 44787 4 33 157 6 5 2 7 0 4761
in the years 1978-1984; and 70 to 80 Brachtenbach 35 247 4 9 111 3 17 150 6 8 522 1 6262
ercent in the vears 1985-1989. Horowitz I ¢ 0 1 11 0 11 61 0 1 1 5 0 6029
P (5) The [enﬂcnc of the Court to Dolliver 18 211 2 1 515 3 20 133 5 3 13 11 4 5833
= : S ' Hicks 8 57 0 2 2 7 0 7 65 4 1 0 1 0 4416
have a higher frequency of noncon- Williams 9 7 2 2 411 0 19 103 3 6 0 2 1 3824
formity — votes other than for the Dore 15 124 8 518 7 5 14 72 2 1 811 0 60.69
majority opinion — increases in the gimmick i? g; ; g 1‘1) 22 g 1; 33 g 3 13 lg ‘; gg-ig
] i o laroes : earson :
yEuIs followimg The Jargest Nufmuet Andersen 16 81 1 7 0 0 8 0 15 0 3 3 7 3 8542
of _changcs in justices and chrcglscs Callow 9 93 1 1 2 3 1 3 14 1 2 1 8 0 8201
quickly therca_lter. Two explanations Gaodloe 10 53 1 1 5 8 0 6 18 0 0 0 0O 0O 6373
are possible: first, that a new major- Durham 20 77 5 2 01 1 0 13 2 0 6 5 2 8657
ity of justices forms after a large num- gm'? 3 éz g ; é 51) 0 (1) 54 g g 0 g (1) gggg
ber of changes, reducing the need to Mﬂ_] ems - 1 1 ! 4 ’
dissent or concur separately; and sec- o eneardiegonm
ond, that justices dissent or concur Diss = dissenting opinion
" : 5 St 5 W = wrote opinion
more often early in their terms and 8  gigned opimion
then write less frequently. CIR = concurred in result
s metices e 1k e Notes
(6) Th(, J!.lb[lcl.b m?)ht. ]]k(.ly .10 t‘;l Cases do not include personal restraint petitions, interlocutory appeals, or cases where the sentence, but not the
affirm criminal convictions, with conviction, were challenged. ‘ _
affirmance ralios over 85 pcrcent, Df_l'ilex:?s?;du:;:;:ei;?;r:e?alluusmwhlthulleaslunroftheappellanlscﬂnv:clmnnwasreversednratleaslonc
&S ct1oaa AP 3) “AT. %~ or “Affirmed Ratio” is the proj ion of votes to affirm the conviction tmajority and concurrence 1n affirmin;
have bCLﬂ JUE’IICL’S An.d(,]'?.)(,n, DU[" ul:.lsdmsentfromr@versi_nglwuthsml.slfump:;:sl = R : A . i é
ham and Sharp. The justices least
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Table 6
Nonconformity Ratio by Justice
Nonconforming Total
Justice Votes Votes Ratio
Finley 19 124 15.32
Rosellini 76 415 18.31
Hunter 19 144 13.19
Hamilton 19 193 9.84
Hale 21 101 20.79
Neill 6 37 16.22
McGovern 2 8 25.00
Stafford 51 383 13.32
Sharp 0 7 0.00
Wright 35 255 13.73
Utter 128 544 23.58
Brachtenbach 70 519 13.49
Horowitz 22 175 12.57
Dolliver 62 444 13.96
Hicks 17 154 11.03
Williams 31 238 13.03
Dore 65 290 2241
Dimmick 40 149 26.85
Pearson 51 257 19.84
Andersen 32 144 22:22
Callow 20 139 14.39
Goodloe 15 102 14.71
Durham 24 134 1791
Smith 4 30 13.33
Pro Tems 26 184 14.13
Graph 9
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likely to affirm, with affirmance
ratios under 50 percent, have been
Justices Utter, Pearson. Williams and
Hicks.

(7) The justices most likely to dis-
sent, or concur separately, with non-
conformity ratios over 20 percent,
have been Justices Utter, Dore, An-
dersen. Dimmick, Hale and McGov-
ern. The justices least likely to dissent
or concur separately, with noncon-
formity ratios less than 10 percent,
have been Justices Sharp and Hamil-
ton.

There does not appear to be any
“institutional identity” of the Wash-
ington Supreme Court that modifies
the voting patterns of its justices. The
Washington Supreme Court’s voting
patterns have changed drastically as
new justices have brought their indi-
vidual voting patterns to the Court.
The better predictor of the Washing-
ton Supreme Court’s voting pattern
is the individual voting patterns of
the currently sitting justices, not the
past voting pattern of the Court as a
whole.

'1969 Wash. Laws, Ex. Sess, ch. 221,
codified at RCW Ch. 2.06.

TRCW 2.06.030.

Y76 Wn.2d xxvi-xci, xcix-clxiii (1969).

“Under the current rule, RAP 13.4(b).
a petition for review will be granted only
if one or more of these considerations
are met. In the original rule, CAROA
50(b)(3)(i), the petitioner was required
to prepare a jurisdictional statement as
part of the petition for review that speci-
fied which of these considerations sup-
ported review by the Supreme Court.

RAP 2.06.030. See also RAP 4.2(a).
In the original Rules on Appeal, an ag-
grieved party had a right to appeal to
the Supreme Court “[w]hen the court of
appeals reverses a judgment or order of
the superior court by less than a unani-
mous decision.” ROA 1I-2(a), recodified
at RAP 13.2(a). See 76 Wn.2d xc (1969).
However, this rule was rescinded effec-
tive June 7, 1979. See 93 Wn.2d 1102
(1979).

“RAP 13.4(a). A motion for reconsid-
eration must be filed within 20 days after
the decision is filed. RAP 12.4(b).

"RAP 13.4(h). Each department con-
sists of four justices and the Chief Justice,
who sits in both departments. SAR 6.

SRCW 2.14.070. If a petition does not
receive five votes to either grant or deny
in the department, then the petition is
considered en banc. Id.

’For purposes of this review of peti-
tions for review, criminal cases include all
aspects of criminal actions, including in-
terlocutory appeals, appeals from judg-
ments, state’s appeals from dismissals,
and sentencing.

""For purposes of this study, criminal
opinions are only those reviewing judg-
ments of conviction or dismissal. They
do not include personal restraint peti-
tions, interlocutory appeals, or cases
where the sentence, but not the convic-
tion, were appealed.

"The ratio of the total votes to affirm
convictions and to reverse dismissals to
the total votes in all criminal cases.

"The ratio of the number of votes for
positions other than the majority opinions
to the total votes cast. []

Eric B. Schmidt is a staff attorney for
the Washington State Court of Appeals,
and is a graduate of the University of Pu-
get Sound School of Law. At the time this
article was prepared, he was a law clerk
for Judge Marshall Forrest. The opinions
expressed in this article are exclusively
those of the author, and in no way repre-
sent the opinion of the Court of Appeals or
of any of its judges.
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Yoir Dire—It's

by John T. Dineen

r I Y he bench and bar have shown
little public agreement lately
on what role voir dire should

play at trial.” The recent flurry of
articles and letters in local bar publi-
cations has generated much light but
little resolution.? One small glimmer
of agreement, however, has become
the belief that “quality” is key to the
future of voir dire in the superior
court.?

For 14 months in 1988-1989, I
studied the voir dire process in over
40 King County Superior Court
jury trials.* Fortunately, without be-
ing forced to wear the blinders of
“making my case” or “managing the
court.” I have concluded that much
of the confusion about voir dire is
similar to that experienced by the
blind men trying to describe the ele-
phant; it depends on how you ap-
proach the beast.®

The belief that something more 1s
needed in seating an impartial jury
than merely having the court round
up 12 citizens that say “I think I can
be fair” dates back to early Roman
law.” OQur legal system has incorpo-
rated this belief into its trial practice
by providing trial time for the voir
dire process.® But what, exactly, is
this “something” that voir dire pro-
vides? Most of the research and lit-
erature treats voir dire as though it
were a singular kind of process. I sug-
gest, however, that closer analysis
reveals it to be more of a composite
process: four basic but somewhat in-
dependent factors — purpose, proc-
ess, impact and abuse. The follow-
ing is a description of voir dire from
such a multi-factor perspective:

The purpose of voir dire is to
allow attorneys an opportunity
to question prospective jurors
tfor the presence of either actual

Short and Sweet, said One Blind Man;

or implied bias.” This allows for
intelligent decisions about who
is best suited to be seated as an
actual juror."

The process of voir dire devel-
ops from the generation of two
rather different types of strate-
gies. First, overt questioning
must cfficiently probe'' jurors
who are often unwilling partici-
pants.'”” Second, covert mental
decisions'® must make effective
use of peremptory challenges.™

The actual impact of voir dire
is complex. Some argue that voir
dire. in reality, is also a process
that “familiarizes™" jurors with
certain legal concepts. One ma-
jor treatise states that in addition
to exposing bias, “Certainly the
voir dire is an appropriate time
to familiarize jurors with legal
concepts, case issues, and their
responsibilities as jurors.”'® The
court has not fully shared this
perspective.

The appropriate control of
voir dire abuse has been hotly
debated.” While it is agreed'™
that there has been serious abuse
of both overt" and covert® voir
dire strategies, there has been
little agreement as to how court
rules limiting voir dire should be
structured.”

Hundreds of pages have been writ-
ten about how attorneys should gen-
erate effective voir dire.?® The legal
literature is full of discussions and
tutorials concerning what magic
questions should be included.” how
to derive strategies from social-
scientific theories,” and how to re-
integrate specific examples of prior
noteworthy dialogues.” Some discus-
sions emphasize overt questioning
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and posturing strategies, while others
stress internal decision processes.

In contrast, surprisingly little has
been written about the systematic
analysis of actual courtroom voir
dire.?® No doubt this has helped to
fuel the current debate. Much rheto-
ric has been produced about the lack
of “quality voir dire™ or the abun-
dance of “meaningless question-
ing,”*® but a literature review pro-
vides little insight into how often the
court is faced with these problems or
even how to define these concepts.
Given the somewhat curious form of
the ongoing debate, | began a more
empirical examination of voir dire.

My hope was that the development
of an unobtrusive coding system
for voir dire behavior® would provide
a means with which to empirically
evaluate such basic issues as: 1) what
attorneys actually do in voir dire; 2)
how the court rules actually operate
to limit the voir dire process; 3) how
the overall voir dire process may im-
pact the venire; and, 4) the more spe-
cific hypothesis that attorneys do
more than evaluate potential bias;
they generate both informational and
educational strategies during voir
dire.

Methodology

During the preliminary phase of
this research, I informally reviewed
the content of voir dire from nearly
30 prior criminal trials*' and eventu-
ally developed a coding strategy con-
sisting of five categories.

The categories evolved from the
observation of the natural cluster-
ing of actual voir dire question-
ing.*> However, they were somewhat
tailored to provide insight into overt
questioning patterns as well as covert
decision strategies. While the covert



No!No! It's Grand and Complex, said the Other.

strategies were, by definition, un-
known, the study did attempt to
assess the basic types of information
attorneys sought to gain for their
internal decisions.

The five final categories were:

1) Framing questions, e.g., Do you
agree that Mr. Smith sits here inno-
cent of all charges until proven guilty
beyond a reasonable doubt?

These questions are really more
like statements about principles of
law rather than questions that probe
specific issues. Often these questions
were of the simple yes or no type, and
sometimes they were open-ended.™

2) General inventory questions,
e.g., Do you have children? What
books have you recently read?

3) Experience inventory questions,
e.g.., Have you ever been to court?
Have you ever been a victim of
crime?

4) Feelings questions, e.g., How do
you feel about the police using under-
cover procedures in drug cases? How
do you feel about the current drug
problem?

The observation of this type of
question over a number of trials
suggests that these questions are
much like framing questions in that
they usually make statements about
some aspect of police work. Often
these questions were the simple yes
or no type. For example., Do you have
a problem with...?

5) Other. This was a catch-all cate-
gory for any questions that did not
fall into the other categories.

In general, any voir dire question
can simply be viewed as an attor-
ney’s attempt to collect data that will
help make internal, peremptory deci-
sions. From a number of prior obser-
vations, however, it was hypothesized
that the use of certain questions goes

beyond simple data acquisition. For
example, both framing and feeling
questions often evaluate some aspect
of the trial. They could, theoretically,
be used as an educational tool in
addition to serving as a simple infor-
mational probe.™

The formal study phase began by
encoding, tallying, for two months,™
the total attorney-generated voir
dire for 10 criminal trials held in De-
partment 36 of King County Superior
Court.*

The voir dire setting was judged, in
advance, to be typically constrained
by court-applied voir dire limita-
tions.” For example, the court asked
all general questions (on average, 26),
and the attorneys were instructed
prior to voir dire that they could
not ask questions that argued facts,
indoctrinated, legally instructed, ex-
tracted promises, or probed hypo-
theticals. In addition, each side faced
a general time limit of five minutes
per juror.

During each trial, steps were taken
to ensure that all coding was done
without either the prosecution or the
defense being aware that their ques-
tions were being coded.

Results

How could the examination of
simple tally data provide insight into
voir dire strategies? The analytic ap-
proach focused on three character-
istics of the data: 1) basic inventory;
2) patterning characteristics: and 3)
changing profile over time.

Basic Inventory

The behavior of the independent
defense counsel and nine deputy
prosecutors was observed.® The ten
criminal trials covered a variety of
crimes, including rape, burglary, as-
sault, and VUCSA.

In seating 120 jurors for the 10
trials, 202 veniremen were qucs-
tioned. Four thousand two hundred
seventy-eight questions were asked.
The court interrupted or limited
questioning a total of 30 times by
either asking counsel to re-phrase a
question or to move on to other mat-
ters. At no time did the court stop
questioning based on time limitations
alone.”” Attorneys generated ques-
tions that could be coded into the
four primary encoding categories
93% of the time with only 7% falling
into the “other” category. Figure 1
shows the overall percentage profiles
of each coding category and the total
number of questions asked in each
category.

A breakdown of these data into
average trial statistics revealed the
following: Framing questions were
generated 48 times on average, with
a range of 30 to 87 questions, i.e., the
least asked for any trial was 30, and
the most asked for any trial was 87.
General inventory questions were
generated 114 times, with a range of
20 to 196. Experience inventory ques-
tions were asked 161 times, with a
range of 93 to 444. Feeling questions
were asked 74 times, with a range of
30 to 102. Finally, other questions
were generated 31 times on average,
with a range of 15 to 49.

Attorneys asked the most ques-
tions from the general and experience
inventory categories. This cluster of
questions represented, on average,
275 questions — 55% of all questions
asked. However, the range of these
two categories was quite large, from
113 to 640 questions, which suggests
that attorneys showed less than a
consensus as Lo which specific inven-
tory questions provided an appro-
priate data base for peremptory deci-
sions.
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The number of court-imposed limi-
tations on questioning behavior dur-
ing the actual voir dire process were
relatively few in number, three on
average. This may have been due, in
part, to the court’s general procedure
of setting specific voir dire guidelines
prior to the start of voir dire.*

Pattern Characteristics

More qualitative analysis turned
to the issue of whether attorneys
generate overt questioning patterns.
The data in Figure 1 was broken
down and re-plotted in terms of the
prosecutor’s behavior versus the
defender’s behavior.*! The data re-
vealed both similarities and dif-
ferences. Figure 2 clearly shows two
distinct patterns.*

First, the prosecution generated a
number of feeling questions and very
few framing questions. Second, the
defense generated the exact opposite
pattern — many framing questions
and fewer feeling questions. This
result was not all that surprising,
since most framing questions ex-
plored such basic principles as “the
presumption of innocence,” “the de-
fendant not being required to take
the witness stand,” “the state’s bur-
den,” etc. In contrast, feeling ques-
tions focused on such issues as “the
current crime epidemic,” “under-
cover police work,” “the drug prob-
lem,” etc.

Data analysis failed, however, to
reveal any clear patterns or differ-
ences for any other category.

Profile Changes

Finally, data analysis investigated
the hypothesis that questioning be-
havior changes as voir dire pro-
gresses.* To evaluate such a hypoth-
csis, the combined data in Figure 2
was broken down and re-plotted in
“quasi” real time.* Figure 3 is a plot
of the framing and feeling questions
asked by the prosecution and de-
fense, plotted over time as voir dire
progressed.® The graph clearly shows
how questioning profiles for feeling
and framing questions changes as
the veniremen are sequentially ques-
tioned.* Since this change over time
was not present for any other ques-
tion category (see Figure 4).%7 it
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was concluded that these changes in
questioning patterns represented a
“strategy-like” process* as opposed
to other explanations, such as attor-
ney fatigue or court limitations.*’
The curves seen in Figure 3 also
bear a remarkable similarity to in-
verted learning or shaping curves
described in the psychology litera-
ture.” For example, the general pro-
file of framing questions generated
by the defense revealed an initially
high generation followed by a slow
tapering off as voir dire progressed.
Do framing questions actually serve
two purposes: 1) to probe for bias
and 2) to shape the overall cognitive
environment facing the venire with

certain legal principles? The prosecu-
tion neither generated many fram-
ing questions nor did they show any
overt pattern to the few framing ques-
tions they did ask.

The exact opposite profile is seen
for feeling questions. For these ques-
tions, it was the prosecution that gen-
erated the inverse shaping curve. Do
feeling questions serve the dual pur-
pose of: 1) probing for bias and 2)
shaping the cognitive environment of
the venire with certain perspectives
on crime, investigation methods,
etc.? The defense generated a much
lower number of feeling questions
without any overt pattern to their
behavior.
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Discussion

The data from this study will be
discussed from two somewhat differ-
ent perspectives. First, they provide
insight into several issues related to
the ongoing local voir dire debate.
Second. they bear directly on the
hypothesis that voir dire serves both
informational and educational pur-
poses.

The Local Voir Dire Debate

When viewed quantitatively, the
data from this study demonstrated
that an attorney’s independent role
in voir dire is still alive in superior
court.” For example, during the aver-
age voir dire, attorneys: 1) were able
to generate a variety of different voir
dire questions; 2) were allowed to
individually examine 20 veniremen
in order to seat 12 jurors; 3) were al-
lowed to ask over 427 questions prob-
ing for actual or implied bias; and 4)
were constrained by the court only
three times.

The study also provides some in-
sight into how the local voir dire
debate may have evolved. It is a bit
ironic, however, that the current
“discussions” between the bench and
bar are so similar to the heart-felt
debates relived daily in the court-
room itself — two parties observing
the same scene but generating such
differing perceptions of “what hap-
pened.”

From the court’s perspective, most
attorneys generate a ncedlessly large
number of questions during voir dire.
This has been confirmed, to a degree,
by the documentation of the large
number of inventory questions asked
during our study.’® Judges may also
believe that many voir dire questions
are meaningless or wasteful.”® How-
ever, almost nothing has been writ-
ten spelling out exactly what courts
hold as meaningless or wasteful.* In
contrast, the perspective of many at-
torneys is that the court has lost sight
of just how complex, or perhaps
subtle, voir dire really is.>® They be-
lieve that the imposition of arbitrary
limits on time and content is irrespon-
sible and promotes injustice.”® The
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data from this study demonstrate the
following.

First, those questions that have
been hypothesized to serve the dual
function of inquiry and education
(feeling and framing questions): 1)
were more limited in number by the
attorneys themselves; 2) served a
clearly overt purpose; and 3) were
more consistently generated across
trials.”” Second, the more basic in-
quiry questions (general and ex-
perience inventory questions): 1)
were numerous; 2) showed no pat-
tern to their generation: 3) showed a
lack of consistency in application;
and 4) did not diminish in generation
as voir dire progressed (see Figure 4).
The generation of these questions
ranged from 113 in one trial to 640 in
another! While this study did not
attempt to break down this specif-
ic category into subcategories for
analysis, informal observations sug-
gested that these questions were too
numerous, often lacked a clear pur-
pose, and they took on the appear-
ance of being tedious and wastetul for
both the court and the venire

Whether many of the inventory
questions did actually provide coun-
sel some sophisticated insight for
covert decisions was not evaluated.
Such a hypothesis is doubtful, how-
ever, given that no attorney had em-
ployed expert voir dire consultants
who were using “special” or “subtle”
demographic information.” In gen-
eral, the “overt” appearance of these
questions suggested that many were
tailored more to the purpose of “get-
ting to know” a venireman or, as un-
believable as it may seem, simply to
provide “breathing room™ during
trial.®

In the world of actual courtroom
voir dire, this study suggests that at-
torneys, while probably focusing
more on internal decision strategies,
must also keep aware of the overt
appearance of their questions. The
failure of questioning strategies to
provide some degree of overt insight
into their covert purpose may put
voir dire in jeopardy. The current
limitations orn voir dire, however,
have not eliminated counsel’s ability
to generate educational strategies.



Evaluation of the
Educational Side of Voir Dire

The data from this study document
that attorneys tailor individualized
voir dire strategies on at least two
different levels. At what I have called
the inventory level, attorneys gener-
ate a variety of specific questions
aimed at probing individual venire-
men for actual or implied bias. Such
questioning strategies, however, are
also the focus of the local court
rules limiting voir dire by applying
general time constraints and content
limitations.""

At the pattern level, Figure 2
clearly shows that individualized
voir dire strategics survive in spite
of court limitations. For example,
contrast the differences in emphasis
between the prosecution’s and the
defense’s focus on either framing or
feeling questions. It is assumed that
these patterns were preplanned or
conscious, overt strategies. The effec-
tiveness, however, of such strategies
at exposing bias remains far from
clear.”” Furthermore, this study did
not examine the specific impact of
such an emphasis on specific jurors
or trial outcomes. Two points, how-
ever, remain clear. The different em-
phasis strategies generated either by
the prosecution or the defense ap-
pear well-tailored to important trial
issues, and these differences clearly
survived the current limitations im-
posed on voir dire by local court
rules.®

This study also empirically dem-
onstrates that there are changes in
how certain questions are asked as
voir dire progresses (see Figure 3).%
To discriminate between these more
global or macro patterns® and the
simple random repeating of ques-
tions requires a time-frame analysis.%
However, when properly evaluated,
the generation of these time-based
patterns bear a striking resemblance
to learning and shaping curves.

Whether these patterns were con-
sciously developed and whether such
a pattern of question asking behav-
ior had a cognitive impact on the
venire remains unanswered. The
data, however, were remarkably con-
sistent. The same general patterns
were seen in all ten trials, Three facts
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are clear about this level of voir
dire behavior. The questioning of
the venire changes as voir dire pro-
gresses; veniremen sit through an
environment that appears to cogni-
tively frame a variety of trial specific
issues; and these behaviors survive
court limitations.

As some have suggested, the over-
all cognitive environment that ve-
niremen sit through as voir dire
progresses has a variety of “educa-
tional-like™ characteristics.”” It pro-
vides quite specific information to
the venire. It places differential em-
phases on this material. And it pre-
sents the material in a manner that
may maximize its intake. (The actual
impact of this educational environ-
ment on individuals was not ad-
dressed in this study.) Some argue,
for example, that “juror education™
does not take place without a specific
type of transactional dialog between
a potential juror and an attorney.”™

Further Observations
and Comments

In spite of the court’s insistence
that the voir dire process is limited
to the purpose of uncovering bias, the
reality of voir dire is that it probably
serves multiple functions.”” Regard-
less of the impassioned pleas of attor-
neys, voir dire is filled with questions
that provide little beyond social chit-
chat.” So what’s left? At a less-

empirical level, this study also pro-
vided the informal observation that
voir dire appeared to produce a kind
of cognitive “consistency.””!

Generally, jurors have little trial
experience. The court pulls a group
of people off the street, labels them
jurors, spins them around a couple of
times, assigns them to a courtroom,
and turns them loose on a trial. While
most know generally of such basic
trial concepts as “the state’s burden,”
or “the defendant’s right not to take
the witness stand,” voir dire brings
home the somewhat more specific
courtroom application of these prin-
ciples. It does this, not by reading a
rule, but by rehearsing the principle.
changing the perspective a bit here
and there.” This is, perhaps, what the
data in Figure 3 are all about.

The initial observation of some
40 trials suggested that voir dire
provided a consistency across trials
as to the jury’s focus, commitment,
and process.” This consistency, how-
ever, is not generated from the re-
hearsal of counsel’s theory of the
case. It does probably emerge from
efficient voir dire of the basic prin-
ciples of a jury trial. This informal
theory is not without some support
in the research literature.™

Experimental evaluation of juror
deliberation in trials conducted with
or without attorney-generated voir
dire found that adversarial voir dire
had the effects of: 1) minimizing the
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impact of extraneous pretrial public-
ity, 2) eliminating jurors who were
easily swayed, and 3) encouraging
jurors to follow the law and resist
group pressure.” “Our data suggest
that voir dire examinations sensitize
jurors to the importance of the law
and of examining the evidence. Ju-
rors selected with voir dire make a
public commitment, which may ex-
plain the fact that they do not dis-
play great shifts of votes during delib-
erations.”™

So, where do all the insights, re-
search, data, and theory leave us?
Back to the beginning: “Quality voir
dire™ would solve many of the cur-
rent problems. A successful defini-
tion of “quality voir dire,” however,
certainly needs to encompass a realis-
tic perception of the dynamics sur-
rounding each of the individual as-
pects of voir dire: purpose, process,
impact, and abuse.

'See: “Truth or Consequences — Is
Voir Dire Really a Waste of Time?,” by
Paul Luvera, Washington State Bar News,
pages 11-14, May 1989 and “The Purposc
of Voir Dire,” by the King County Superi-
or Court Judges, Washington State Bar
News, pages 10-11, August 1989,

2%In justice,” “failure of judicial re-
sponsibility,” and the mere promotion
of “efficiency” have been used to describe
the current limitations on voir dire in
King County Superior Court. See #1
above. The court has suggested that
these criticisms are *...overstated, if not
inaccurate, generalities...” and that the
current limits on voir dire are in response
to abuse, lack of attorney preparation,
and the “...meaningless questioning of
citizen jurors....” See #1 above.

*See: “The Purpose of Voir Dire,” page
11, #1 above and “Truth or Consequences
— Is Voir Dire Really a Waste of Time?
A Judge’s Rebuttal,” by The Honorable
David A. Nichols, Washington State Bar
News, pages 7-9, August 1989.

*While serving as a clerk/bailiff, I was
allowed to encode the voir dire for all
criminal trials in Department 36 of Su-
perior Court during the period from Jan-
uary 1989 to February 1990.

*Much of the current debate has, at its
core, the fact that attorneys see voir dire
as one thing while the court sees it as
something else. During this study, I
brought neither bias to the data.

®Each side to the voir dire debate em-
phasizes different aspects of the process.
Neither side is blind to the other’s per-
spective; however, the public side of the
debate suggests that the analogy is appro-
priate.



'See footnote #1 in: “The Effect of Per-
emptory Challenges On Jury and Verdict:
An Experiment In Federal District
Court,” by Hans Zeisel & Shari Seidman
Diamond, 30 Stanford Law Review, at
491, 1978.

#See King County Court Rule 47. Also
note: not all common-law systems hold
this perspective to the same degree of im-
portance. Such countries as England and
Canada successfully conduct their trials
without voir dire.

?CrC 6.4 and RCW 4.44.170, 4.44.180,
and 4.44.190.

CrC 6.4.

"While attorneys are making internal
decisions about which jurors are best
suited to sit on the jury, they must employ
an overt questioning strategy aimed at
probing a potential juror’s beliefs.

2See “Jury Self-Disclosure in the Voir
Dire: A Social Science Analysis,” by
David Suggs & Bruce D. Sales, 56 Indi-
ana Law Journal, 245, 1981 and The Jury
in America, by John Gunther, page 58,
1988.

“These refer to the internal decisions
that attorneys must make for peremptory
challenges.

Since attorney-conducted voir dire is
adversarial and peremptory challenges
are limited, attorneys must make very
careful use of their strategies.

5¢In the Valley of the Blind: A Primer
On Jury Selection In a Criminal Case,” by
Herald P. Fahringer, 43 Law and Contem-
porary Problems, at 120, 1980.

" Jurywork Systematic Techniques, 2nd
Ed., by the National Jury Project, Inc.,
1984, at 10-3.

1"See #1 above.

¥See “Truth or Consequences,” #1
above, at 11.

“There are few specific definitions of
overt questioning abuse; however, it gen-
erally refers to needless, over-intrusive,
or stalling practices. Also see: “Voir Dire
Examination of Jury Panel.” by the Hon-
orable Robert W. Winsor, Washington
State Bar News, pages 23-27, July 1980.

“For a discussion of covert abuse see:
“Affirmative Selection: A New Response
to Peremptory Challenge Abuse,” by
Tracey Altman. 38 Stanford Law Review,
781, 1986. This paper, along with several
others, discusses the use of peremptory
challenges to shape the racial profile of
the impaneled jury.

M See #1 above.

2] have reviewed over 100 articles,
books, letters, and treatises on voir dire.
This is in addition to at least two CLE
handbooks: Voir Dire Changes in the
Wind: Learn to Use It or Lose It, WSBA
CLE. 1988, and Effective Jury Voir Dire,
CEB - California. Fall, 1989.

Hlurywork, #16 above; Effective Voir
Dire, #22 above: “Jury Selection and Voir
Dire in Criminal Cases,” 30 Am Jur

Trials, 561; Jury Selection in Criminal
Trials: New Techniques and Concepis, by
Ann Fagan Ginger, Law Press; Jury Se-
lection, An Attorney’s Guide To Jury Law
and Methods, by V. Hale Starr & Mark
McCormick, Little Brown, 1985; Jury Se-
lection In Civil and Criminal Trials, Vol.
II, by Ann Fagan Ginger, Law Press, 1985
edition: Calloghan's Trial Practice Series:
Jury Selection Strategy and Science, by
Lisa Blue & Jane Saginaw, 1986.

*“The Conduct of Voir Dire: A Psy-
chological Analysis,” by Valerie P. Hans,
11 The Justice System Journal, 1986; “The
Limits of Scientific Jury Selection: Eth-
ical & Empirical,” by Michael J. Sak, 17
Jurimetrics, 1976; Jurywork, #16 above;
Jury Selection in Criminal and Civil
Trials, #23 above; “Jury Selection in
Criminal Trials: New Techniques and
Concepts,” #23 above: “State-of-the-Art
in Jury Selection Techniques, More Sci-
ence Than Luck,” by Margret Coving-
ton, Trial, Sept. 1983, page 84; Voir Dire
Changes In The Wind, #22 above; and
see a discussion about jury consultants
in: The Wall Street Journal, Oct. 24th,
1989.

#See #3 23 & 24 above. There are many
excerpts from actual courtroom voir dire
in the literature. Usually, however, they
are reprints of short dialogs between an
attorney and a prospective juror and are
usually used to show or emphasize the
use of such questioning strategies as

open versus closed questioning. See gen-
erally, Jurywork Svstematic Techniques,
#16 above.

%Review #16 above.

8ee “Truth or Consequences,” #1
above.

*#8ee “The Purpose of Voir Dire,” #1
above, at page 10.

*This unobtrusive coding scheme re-
corded the questions generated by coun-
sel by the tally of questions on a pre-
printed form, which provided space for
recording each question for each attor-
ney for each category for each veniremen.

H8ee #16 above.

*The analysis of voir dire was initially
done informally. A variety of tentative
hypotheses about the form of voir dire
questions were examined before the final
categories were formalized.

“Generally, categories were based on
the natural clustering of voir dire ques-
tioning behavior. The distortion of the
natural categories from the observer’s
bias/opinions was limited as much as
possible.

¥Voir dire treatises discuss the differ-
ences in effect between open-ended ques-
tions and simple ves-no questions. It is
generally felt that open-ended questions
are better. See #23 above.

¥There are a variety of educational
tools in a setting such as voir dire. Here
I suggest that “statement-like™ questions
could shape or frame certain aspects of
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the case, e.g., Do you agree that there is
a crime epidemic? Also see: “Developing
Voir Dire Questions: A Defense View-
point,” by Michael J. Myers, in Voir Dire
Changes in the Wind, #22 above.

“The use of a tally sheet provided the
least intrusive method of data recording.

See #4 above.

¥Voir dire limitations in Department
36 were dictated specifically by the court
rules. Voir dire was not as controlled as
in federal court nor was it open-ended.

¥Three defense attorneys were pri-
vately retained; the rest were assigned
from either OPD, SCRAP, or ACA.

¥Twice the court did remind counsel
that their time was running short.

“'Not only were guidelines discussed
prior to voir dire, but a list of the court’s
general questions was given to each attor-
ney. Counsel were also asked which gen-
eral questions they would like to see the
court ask.

HData analysis was not cast in a typical
significance test format. To say that these
patterns were significantly different at
the .01 or the .005 level was not the goal.
What was important was to develop the
ability to detect trends, which could be
better evaluated at a later date. The find-
ing that questioning levels were different
beyond one standard deviation (as seen
in Figure 2) was more than enough to
warrant future inquiry.

“The data in Figure 2 are normalized.
Normalization was done to offset the fact
that different trials questioned different
numbers of veniremen. The method was
to divide the number of observations in
each category by the sample size.

“Informal observations had suggested

that framing questions were asked more
during the beginning of voir dire than at
the end of voir dire.

] refer to “quasi” real time because
the graph sequentially plots the first
20 veniremen as they were sequentially
examined in each trial.

“The same parameters apply to both
plots: framing and feeling questions.

Figure 3 shows that the change was
systematic. The dashed lines represent
hypothetical best-fit regression lines; see
#50 below.

*"The plots for all other categories were
random (see¢ Figure 4). A best-fit regres-
sion line is near horizontal, e.g.. see the
prosecutor’s pattern for framing ques-
tions and defense’s pattern for feeling
questions in Figure 3.

*The forms of the framing and feeling
curves were simply too structured and
consistent to be artifacts.

¥If fatigue caused questioning to de-
crease, why didn’t all the other question-
ing categories taper off? See #47 above
and Figure 4.

See general discussions of learning

curves in such treatises as: Handbook of

Operant Behavior, by Werner K. Honig
and J.E.R. Staddon, Prentice-Hall, 1977
and Handbook of Learning and Cognitive
Processes, Vol. 1 Introduction to Concept
and Issues & Vol. 2 Conditioning and
Behavior Theory, W. K. Estes, Lawrence
Erlbaum Associates, 1975.

A more interesting potential match of
experimentally generated learning curves
and the data gathered from this study
comes from data published about the
concept of “learning how to learn™ or “in-
sight.” For example, see: L.B. Ward, Psy-

LeDOUX & LeDOUX
ATTORNEYS AT LAW

MARITIME PERSONAL INJURIES

ADMIRALTY NOTE: Many workers injured aboard floating
seafood processors are still being incorrectly informed that they
are only entitled to worker's compensation. These workers are
seamen who can sue their employers for damages under the Jones
Actand general maritime law. It is generally immaterial that they
may have been paid worker’s compensation benefits.

KURT M. LeDOUX is available for referral, consultation
and association in cases involving injured fishermen, floating
seafood processor workers, longshoremen, and other seamen
and maritime workers in Washington and Alaska.

(206) 624-6771
ANCHORAGE OFFICE: 810 W, 2nd Ave., Ste. “B”,
Anchorape, Alaska 99001 sovamwmss swews e (907) 272-6868
KODIAK OFFICE: 219 Upper Mill Bay Road,
Kodiak, Alaska 99615 ... ... ... ..coviiiiiin... (907) 486-4082
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chological Monographs, 1937, Vol. 49,
No. 220, page 13. Here, it was generally
shown that people or animals faced with
learning unfamiliar or complex tasks
grew successively better (took less time)
to accomplish a task as presentation was
repeated. The identical “inverse” curve
was seen as successive presentations of
the task were graphed against time to
accomplish goal.

"t has been proposed by some that
voir dire has been rendered useless by
the local court rules (see #1 above).
Whether the results would be different,
however, for other courts imposing very
strict voir dire limitations is unanswered.
This study does provide a working model
from which to generalize about the mod-
erate application of voir dire limits.

“While somewhat arbitrary, it was felt
that the 640 inventory questions was a lot.

“See #1 above.

MSee materials in #23 & #24 above.

5See #1 above.

56 1d.

“While these two categories pushed
closest to arguing one’s case during voir
dire, they also appeared to be the most
controlled and to have the clearest pur-
pose. The line. however, between arguing
one’s case and basic trial principles is
fine at best.

**This was based on informal observa-
tion; specific evaluation was not done.
While counsel secemed aware that the
court would closely control framing and
feeling questions, they did not seem to
be as concerned that inventory questions
were being scrutinized as well.

¥Many of the questions would provide
only peremptory insight if counsel was
working from some super-detailed demo-
graphic. No indication of this was ob-
served. For example, it is possible that a
statistician could show that one’s house
color relates to some important political
or psychological profile, but no such in-
formation was evident at any trial studied.

“T do not suggest that such behavior
was aimed at disrupting the trial.

o1 See #s 8 & 9 above,

“The emphasis of this study is on the
fact that the educational environment is
generated. Whether actual jurors took
advantage of it, were indoctrinated by it
or were enlightened by it was not ad-
dressed. Perhaps this question can never
be adequately answered without too
much distortion of the process. In addi-
tion. other areas of jury research argue
that jurors are quite reluctant to express
bias or “tell the truth,” no matter what
questioning strategies are used. See #12
above.

3] refer to the pattern data as overt
strategies. | did not specifically ask, how-
ever, whether counsel actually intended



to employ such a strategy.

#See #50 above.

T use the words “global™ or “macro”
in the sense that the generation of such
patterns required the production of many
questions, spanning the entire voir dire
process.

A random. nonpatterned profile
would have a horizontal regression line,
e.g., the rate of questioning would neither
increase nor decrease over time. (See Fig-
ures 3 & 4.)

“See #16 above. “Prefacing questions
to jurors in a way which discusses the
aspects of the case and relates it to them
can plant the seeds necessary for them
to accept your version of the case when
presented.” See “Developing Voir Dire
Questions: A Defense Viewpoint,” #34
above at 3A-8.

1t has been argued that juror educa-
tion is “...best accomplished through a
give-and-take questioning process that
encourages the prospective juror to think
about the issues she or he will confront
in a trial.” See #16 above.

See #s 9 & 10 above. The reality I re-
fer to is the cognitive environment gener-
ated by counsel.

TSee #1 above.

"1 felt that this consistency was seen
in nearly all the juries I have studied. It
is also due. however, to such non-voir dire
factors as judicial presence, instruction-
al formats. and general courtroom de-
meanor factors.

What serves as too much or the wrong
kind of rehearsing is far from clear. It
certainly depends on the circumstances.
There is a fine line between proper re-
hearsal and the waste of time. Perhaps
that is why the framing and feeling curves
taper off, while other questioning pat-
terns do not.

See #71 above.

“*Voir Dire By Two Lawyers: An Es-
sential Safeguard,” by Alice M. Padamer-
Singer, Andrew Singer & Rickie Singer,
57 Judicature, 386, 1974.

" See discussion of footnote #74 in Jury-
work Systematic Techniques, #16 above,
at pages 2-24 & 10-3.

" See #74 at 391.

John T. Dineen, currently clerk/bailiff
for the Honorable George T. Mattson of
the King County Superior Court, received
both M.S. and Ph.D. degrees from Syra-
cuse University and a J.D. degree from
UPS School of Law. He has taught neu-
roanatomy, neuroscience and psychology
at the SUNY Upstate Medical Center and
the University of Washington School of
Medicine and Department of Psychology.
He expresses his thanks 10 Judge Mattson
for allowing this study to take place in his
court.
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15-20 Canadian Institute for Advanced Legal
Studies Conference, Stanford University, Palo
Alto, California. For information: Marie Capewell,
Supreme Court of British Columbia, (604) G60-
2760.

20 Economy & Efficiency in Trial Preparation,
Seattle. Sponsored by WSBA and WYLD. For in-
Sformation: (200) 448-0433.

20-21 WSBA Board of Governors meeting, Mo-
clips. For information: (206) 448-0441.

24 SKCBA Brown Bag lLecture Series, Seattle
Public Library Auditorium, noon. Speaker is
Washington Supreme Court Justice Richard P.
Guy. For information: Monique Gill, (206) 624-
9363.

24 land Use and Growth Management Legisla-
tion in Washington, Seattle. Sponsored by: Na-
tional Business Institute, Inc. For information:
(715) 835-7909.

27 How to Skillfully Handle Employment Law
Cases, Seattle. Sponsored hy. WSBA CLE and
General Practice Section. For information: (206)
448-0433,

August 1990

3 Basic Real Estate Law in Washington, Seattle.
Sponsored by, National Business Institute, Inc.
For information; (715) 835-7909,

17-18 WSBA Board of Governors meeting,
Vancouver, WA. For information: (206) 448-0441,
28 law Office in the '90s. SKCBA Brown Bag

Lunch Series, noon. For information: Monique Gill,
(200) 624-9365.

September 1990

7 Business Litigation in the 90s. Seattle, all day.
Sponsored by, SKCBA. For information: Monique
Gill, (206) 624-93065.

13-15 WSBA Annual Meeting and Convention,
Spokane. For information; (200) 448-0441,
24-Oct. 2 WSBA Skills Training Course, Spo-
kane. For information: (206) 4480433 or Thomas
Wolf, (509) 838-8341.

October 1990

5 Environmental Law. Seattle, all day. Sponsored
by: SKCBA. For information: (206) 624-9365.
18 Washington Women Lawyers Annual Din-

ner, Seattle. For information: Jean Kuharevicz,
(206) 504-8400.

LENDAR

(Calendar carries information on events of in-
terest to members of the Association. Please send
event notices to Lindsay Thompson, Editor, Bar
News, 7414 N.E. Hazel Dell Avenue, Suite A,
Vancouver, WA 98665. Deadline is the 15th of
each month for the second issue following.)

Specializing in the needs of lawyers.

For the most effective approach te treatment,
LAP's unique program provides screening
and referrals by professionals
combined with
the opportunity to talk to peer counselors
who are sensitive fo the
pressures of practicing law.

LAWYERES

ASSISTANCE

PROGRAM

For more information about LAP
refer to our monthly column “In the LAP"
in the Bar News or call for o brachure
(206) 448-0605
All services are confidential
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Port Ludlow, Washington: June 15-16, 1990

Present: President Vander Stoep and the Governors. Also
present: C.C. Bridgewater (Prosecuting Attorneys' Assn.);
Fred Butterworth (SKCBA Trustees); Harold Clarke
(WSBA/YLD); Judge David Draper (Superior Court Judges'
Assn.); Frank Edmondson (Government Lawyers' Assn.);
Mary Fairhurst (Washington Women Lawyers); Ed Holm
(Legal Foundation of Washington); Mike Larson (SKCBA/-
YLD); John J. Michalik (WSBA Executive Director); Judge
Dan Phillips (District Court/Magistrates' Assn., Friday); Judge
Roy Rainey (District Court/Magistrates' Assn., Saturday);
Lindsay Thompson (Bar News Editor/Clark County Trustees);
Judge Phil Thompson (Court of Appeals Judges' Assn.), and
Robert Welden (WSBA General Counsel).

Well, as Garrison Keillor might say, it was a quiet weckend
at Port Ludlow. The big news was the president's announce-
ment that on a recent fishing excursion he hauled in a 56-
pound salmon. After the hubbub and accolades died down, the
Board proceeded to other business:

Interest(ing) News: Executive director John Michalik
told the Board the finances of the Association are in good
shape. The Board's plan to develop a reserve account for the
future is progressing: there is now $100,000 gathering inter-
est as reserve account funds. Going through the line items in
the financial report, Michalik noted that interest income for the
Association is booming: $106,000 had been budgeted;

$94,000 is already earned. Governor Lem Howell of Seattle
praised the Young Lawyers Division for their assiduous devel-
opment of outside income sources: they have raised 152% of
their budgeted income.

No, We Didn't Say That: The Supreme Court has
published proposed amendments to CR 26(b)(3) dealing with
calculation of contingent fees in light of the Novack
Commission report and the Board's responses to it. Trouble
is, the proposed rule says it was recommended by the Board of
Governors, and the Board were quick to point out that they
didn't recommend what the Court says they did. After some
pointed characterizations of the proposed amendment
("nonsensical,” "makes no sense," "will hamper settlements”),
Governor Jeff Tolman proposed sending a delegation to see the
Court. It passed unanimously, and Governors Stritmatter,
Curran and Schultz were appointed to go and sort it out.

Lights! Camera! Evidentiary Ruling! Governor
Steve DeForest of Seattle reported on a proposed court rule
codifying regulations for letting the media into the courtroom.
The Supreme Court was considering two amendments to the
proposed text of GR 16. The goal was to bring the rule in
line with recent model rules recommended by the ABA, and to
take away the present ability of a witness, juror or party to
block broadcasting of voice or picture by the media. The

Do You Practice Elder Law?

Does your practice involve:
» Estate Planning
* Probate/Conservators
»  Nursing Home Plac

Public Benefits Planning

Care Issues for Seniors

If so, the N ational Academy of Elder LaW:A:tiomeys (NAELA)

is just the profe”ssioniil association you need.

Continuing legal education

» Seattle Regional Seminar
September 14, 1990 -- Seattle,

Networking with lawyers

» Co-sponsor Joint Conference on Law and Aging
ctober 25-27, 1990-- Washington, D.C.

Tapes, written materials, practice tips on elder Taw to;iics’ '

Monthly newsletter -- creating an information network

For further information call or write:
The National Academy of Elder Law Attorneys * 655 N. Alvernon Way, Suite 108 » Tucson, AZ 85711

Telephone: (602) 881-4005 « FAX: (602) 325-7925
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origins of the idea were a request some years ago by a reporter
that the playing field be leveled: print journalists could quote
trial proceedings verbatim, while electronic media could not in
live manner.

The two amendments varied in leaving in, or taking out, the
ability of jurors, witnesses and others to veto media presence.
It was noted that the new rules would allow the judge the
discretion to set ground rules and would open the processes of
the courts to the public.

Governor John Schultz opposed making any change.
"There's a difference between running trial proceedings in the
newspaper and the sensationalism television can bring to a
court,” he said. "Judges may have a velo, but they won't do
anything with it under this rule because they tend to be afraid
of the media. It ought to be left up to the litigants."

Jeff Tolman was concerned about the revelation of inform-
ation about jurors and witnesses in notorious cases which
could place them in danger. The judge could limit coverage,
DeForest said. Judge Phil Thompson of the Court of Appeals
thought trying to keep the media out was more trouble than
letting them in. "After a while, they lose interest” if they are
let in, he said. Schultz then moved to approve the original
version of the Court's proposed rule, without either amend-
ment. A lengthy discussion ensued; Schultz's motion was
passed 7-3, Governors DeForest, Gould and Turner opposed.

And Then They Wove the Net a Little Finer: The

Govemors approved amendments to RPC 1.14 which would
require financial institutions to notify the WSBA when lawyer
trust accounts become overdrawn. WSBA General Counsel
Bob Welden and Nancy Gibbs, vice president and senior
counsel to Seafirst Bank, presented the proposed rules, lately
revised to take into account problems the banks had with the
original reporting rules.

Governor Lem Howell thought the proposal a classic
example of Big Brotherism, because it will require that
lawyers, once notified of an overdraft, report it to the WSBA
Disciplinary Counsel and explain why it occurred. "You're
compelling lawyers to testify against themselves, and it
doesn't take into account accidental or erroneous overdrafts."
Governor Don Curran thought it was a good idea. "I may not
know what's going on in bookkeeping in my firm," he said.
"This will help me make sure I am in compliance with the
rules. It does me a service." The amendments were approved,
8-2, Governors Howell and Tolman opposed.

The Joy of Sections: The WSBA needs a 20th section,
Tacoma lawyer Claude Pearson says, and he came to Port
Ludlow to argue for the creation of one organized around
interest in alternative dispute resolution (ADR). The
Legislature is writing mediation and arbitration clauses into
laws all the time, Pearson said, but not saying how it will be
handled, by what rules or standards, or much of anything. A
section can mobilize interest better than the current WSBA

‘ 111 S.W. Fifth Avenue, Suite 2800
Portland, Oregon 97204
503-222-7920

PACIFICORP FINANCIAL SERVICES, INC.

is pleased to announce the formation of

= PACIFIC
— HARBOR W
= CAPITAL, INC ,

Organized to provide creative debt and equity
financing solutions for acquisitions, management buyouts,
recapitalizations, expansion and other business development needs.

Special emphasis on serving the needs of medium-sized
corporations in the Pacific Northwest and Rocky Mountain States.

885 Third Avenue, Suite 3040 |
New York, New York 10022
212-230-2555 |
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committee, and ought to be approved right away so it can get
involved in the 1991 legislative session. He asked the Board
to waive the normal requirement that there be a six-month
waiting period before the creation of a new section.

Executive director John Michalik said a couple of sections
had indicated they might object to the creation of the ADR
section because of overlaps with their sections’ work. Pearson
said he had a summit meeting with section heads coming up
shortly and was confident he could get them to sign off on the
creation of the new section.

After a lengthy presentation by Pearson and others, Governor
Lem Howell suggested putting the matter out for comment by
the sections and dealing with it in July by waiving the six-
month waiting period.

Govemnor Ron Gould opposed waiver, saying other sections
might feel railroaded. Paul Stritmatter thought it a bad idea to
waive the period, usually employed to get the feelings of other
sections, when we already know of section objections. But in
the end they decided to carry it over to July and se¢ how things
stand then.

There, That's One Less Committee to Have to
Make Appointments to:

The Board took note of the utter lack of activity of the
Lawyer Referral Committee in recent years and the increas-
ingly computerized nature of the actual referral process, and
decided to eliminate it.

A question arose whether the Board of Governors'
deliberations on Client Security Program cases--where people
put in for reimbursement of monies paid to lawyers who

served them badly, or not at all--should be turned over to a
Board committee if they fell below a certain dollar amount.
These matters take a lot of time for the Board in executive
session. Should the deliberations be in open session, Jim
Turner wondered. No, everyone said, that's not the sort of
thing you want to get into in public. An unhappy client
might make all kinds of allegations about a lawyer in a
request, and all of that would be out in the open, even if the
allegations were found to be meritless. Governor Lem Howell
proposed referring the question of creating a Board commitiee
to the general counsel for drafting of a bylaws amendment and
rules; it passed unanimously.

How Much Is Enough? Governor Lem Howell raised
his objections to the committee selection process. He felt his
district, the 7th, underrepresented and thought a rule of strict
proportional representation should be followed. A table
prepared by John Michalik was considered, showing the 7th
had 24% of active WSBA members on May 1, 1990 and 16%
of committee seats. Excluding special disciplinary counsel and
fee arbitration panel members, the 7th had 20% of the
committee seats.

Governor Steve DeForest circulated a memo noting that the
numbers are a little skewed by the fact that they are based on
residence, not place of work, which in the Seattle area gets
confusing. He reworked Michalik's numbers by combining
the 1st, 7th and 8th districts (Seattle and environs) and the 2nd
through 6th districts (everywhere else) and found the latter had
37.9% of active members and 49.8% of committee seats. He
thought a realignment ought to be phased in over the next

Thinking About Alternatives to Litigation?...
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all with extensive civil
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Judge Charles S. Burdell, Jr.
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Judge J. Ben MclInturff
Judge Stephen M. Reilly
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Judge John W. Schumacher
Judge Gerard M. Shellan
Comm. JoAnne L. Tompkins
Justice William H. Williams
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three years as seats come up for review.

Governor John Schultz objected. "There's no problem here.
The staff memo spells out the situation accurately.
Apparently Lem's idea is that King County ought to have a
majority on all committees." With the census redistricting
coming up next year, everything will change anyway, he
continued. Why not wait until then? In the meantime, there's
a lot to be said for diversity of view on committees and
making sure that non-King County lawyers get a meaningful
role in the Association they, too, are members of.

Besides, said Schultz, warming to his theme, King County
runs everything anyway. He produced a list of WSBA section
chairs: "13 of 19 are from King County," Schultz said.
"Who's fooling whom?" A look at commitiee chairs during the
debate revealed 18 of 28 are from Seattle.

Paul Stritmatter said King County doesn't rule everything in
the Association, but lots of people in his district feel that way.
This issue could foster such views and prove divisive, he
thought. Besides, he said, opportunities for non-King County
lawyers to participate in any kind of bar activities are vastly
fewer than for King County lawyers, so a marginal
overrepresentation on some committees serves a useful
purpose.

Governor Bill Bergsten thought it was "kind of silly to be
talking about percentages of lawyers. That's not what we are
about. We're trying to get a fair representation of lawyers
from around the whole state."

"I'm not trying to be divisive," Howell countered. He said he
was just trying to get some fairness. In the 4th District one
has a one in five chance of a committee appointment, he said.

"In the 7th it's one in 19." With the discussion bogging down
and no resolution in sight, the president expressed a desire to
move on to other business, and the Board did so.

Retainers and Advanced Fees Distinguished: The
Board adopted a new formal opinion discussing the difference
between "advance fee deposits” and "retainers.” The former are
client funds which must be deposited into a trust account until
earmned and withdrawn. Retainers are earned upon payment and
should not go into trust accounts. The opinion recommends
that this distinction be drawn to the client's attention in
writing to avoid problems down the road. The opinion was
adopted unanimously and will be published in the Bar News
upon receipt of the official text.

Keeping Secrets: Federal law requires lawyers who are
paid over $10,000 in cash to reveal who paid them. On the
other hand, a 1990 informal WSBA opinion held that a client's
identity is a secret and divulging it can be a disciplinary
matter. A new proposed formal opinion would have held that
lawyers not divulge such information except as set forth in
RPC 1.6. Governor Ron Gould read a letter from the U.S.
Attorney's Office for the Western District of Washington
asking that action be delayed a month so there could be
consultations with the U.S. Department of Justice and a
presentation by the U.S. Attorney's Office at the next Board
meeting. The Governors agreed to wait.

The New Commission on the Courts: Created by
Chief Justice Callow and directed to look at everything under
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the sun relating to the courts and produce a final report by
year's end, the Commission on Washington Courts is no
favorite of the Board. They feel, virtually to a person, that it
is doing an end run around the WSBA with respect to some
issues previously referred to it by the Chief Justice, and that
its membership is not representative. The Board invited
commission chair and former WSBA president Bill Gates up to
tell them about it, and see what the commission specifically
plans to look at.

The Chief Justice is concerned about a lack of uniformity in
operation and quality of various aspects of the state courts,
Gates said, as well as the methods by which they are funded.
It has divided into three committees: one on funding, which
he chairs; one on district and lower courts, chaired by former
legislator Delores Teuesch; and one on the superior courts,
chaired by Rep. Marlin Appelwick. All will be having
hearings in the next month, will have a draft report in October,
have some hearings on the draft in November, and produce the
final report in December.

Members of the Board tried a number of approaches to learn
what the commission will study. Items like adopting six-
person juries, requiring parties to accept pro tem judges, and
the like are exceedingly feared. Yes, Gates said, those are all
in the mix. Beyond that, the exchanges were pretly much
amiable fluff, Gates maintaining he didn't know what the
commission would end up doing in detail. There were jaw
muscles flexing all around.

Wrap-up in Port Ludlow: In other action, the Board:

o heard a report by Paul Stritmatter on the most recent
meeting of the Superior Court Judges' Association;

o heard a report from Governor Jim Tumer on plans for the
Board's annual planning retreat, to be held in Vancouver, WA

in August;

o approved some technical amendments to the bylaws of the
Young Lawyers Division;

o voted to hold the 1994 WSBA convention in Seattle;

o voted to take no position on the current controversies
surrounding the National Endowment for the Arts;

o heard a report from former WSBA Governor Steve Reisler
on the work of the state Commission on Judicial Conduct;

o heard a report from the Board's Computerization of Law
Committee; and

o voted to send the WSBA's delegates to the ABA convention
uninstructed on the issues to be taken up there.

Future meetings: July 20-21, Moclips; August 17-19,
Vancouver, WA; September 11-15, Spokane (Annual
Meeting).

BOARD OF GOVERNORS ELECTION RESULTS

Here are the results of elections to the WSBA Board of
Governors:

Third Congressional District: Mary Fairhurst of
Olympia and Steve Tubbs of Vancouver will go into a July
runoff. Pat Sutherland of Olympia was the third candidate.
Paul L. Stritmatter of Hoquiam is the outgoing Govemor.
Sixth Congressional District: Montell E. Hester of
Tacoma was elected over David Murdach of Tacoma. William
P. Bergsten of Tacoma is the outgoing Governor.

Eighth Congressional District: Thomas J. Chambers,
Jr. was elected unopposed. James S. Turner is the outgoing
Govemor.

King County At Large: Alva C. Long of Auburn was
elected over Kelly Corr of Seattle. Steve DeForest is the

SMDne CRvea. by Lindsay Thompson

Bar News Editor
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Nondisciplinary Notices:

Interim suspension: Tacoma
attorney Joel S. Rose (admitted
1983) was ordered suspended from the
practice of law as a result of his felony
conviction pending the outcome of
disciplinary proceedings by Supreme
Court order entered April 5, 1990.

Tacoma attorney John D. Karna
(admitted 1987) was ordered suspended
from the practice of law pending the
outcome of disability proceedings by
Supreme Court order entered May 10,
1990.

Tacoma attorney John J. Dorman
(admitted 1980) was ordered suspended
from the practice of law pending the
outcome of disciplinary proceedings by
Supreme Court order entered May 10,
1990.

Interim suspension is pursuant to
RLD Title 3 and is not a disciplinary
sanction.

Disciplinary Notices:

Disbarred: Seattle attorney Jean
H. Scharf (admitted 1977) was
disbarred by the Washington Supreme
Court on December 11, 1989. The
Court's order was based upon 14 counts
of misconduct, including failing to keep
client funds in a trust account, failing to
keep adequate records of client funds,
failing to refund unearned fees, refusing
to account for client funds, aiding and
abetting third parties in defrauding cli-
ents, excessive fees, dishonest, fraudu-
lent and deceitful billing practices,
neglecting legal matters, violation of
previous disciplinary orders to pay costs
of disciplinary proceedings and refusing
to cooperate with Bar investigations.

Disbarred: Seattle attorney Sonya
K. Scharf (admitted 1980) was
disbarred by the Washington Supreme
Court on December 11, 1989. the
Court's order was based upon 30 counts
of misconduct, including failing to keep
client funds in a trust account, failing to
keep adequate records of client funds,
failing to refund uneamed fees, refusing
to account for client funds, excessive
fees, dishonest, fraudulent and deceitful
billing practices, neglecting legal
matters, incompetent representation, and

"DIGEST

refusing to cooperate with Bar  1982) was disbarred by Supreme Court
investigations. order on March 28, 1990, following an
Disbarred: Olympia attorney uncontested disciplinary hearing, based
Charles E. Street, III (admitted on his neglect of three clients’ matters,
‘;-( \.1;“_( 2R L'u*;_ TomI7 s '»\‘ {\wi—; RS P TR Ly pETARY
P A S A I R D e R VSIS Ve e S
J ’f {\_“.t\
& R
% Available now
i A il
oY ]
s at no cost!
e =
= [ ] S
‘; This guide to public information can make your job easier.  [%%]
oo A
=ty When it comes to matters of public or any other tasks involving public _r:v‘,:
:_'-:\‘: record information, Prentice Hall Legal record information, call or write us ’:2}\
,j-::\f & Financial Services has indeed “written  today. Your copy of our free “how to” _\‘_f:
-7 the book.™ And we're offering itto you  hooklet will be on its way to you Wy
(5] free, just for the asking. immediately. ;;-;,‘
1 '.1) X . Py
r3’| If you are responsible Call 800-USA-INFO cN 3
\ Y ": { 5 ling - i 'S ‘:
- for “‘"_“P.lk‘““é o R i Ask for Karen Hickman, ,\; A
A+ Uniform C‘-’”"”U‘u‘f‘l 0 Client Support Specialist ~ [ty:
i Code searches or filings | \ Tk
fror B 10 T e ey \'\ \ - on
= Tax lien searches \ A Prentice Hall Legal (\‘,\
::}; * Bankruplicy searches & Financial Services \“‘\:l
45 * Suit and judgment 508 East Union ]
-~ Z“\' searches Suite #1 (’_.: ]
‘L} « Trademark searches Olympia, WA 98507 ‘
:{’,—‘_‘, + Motor vehicle .:‘: h
RES searches ) ) ) ) i
g2 : PRENTICE HALL LEGAL & FINANCIAL SERVICES e
a5 E e
P rehe e e A N e e T
LRI SR I AT R ‘* S

At Kinko’s, we understand the unique needs of the legal
professmn When you need quality copies and you need
them fast, depend on Kinko’s, the copy center.

e Fast Turnaround * Free Pick-Up & Delivery
* Confidentiality * Legal Brief Duplication
* A Service Representative to work with you and your staff
Seattle Bellevue Spokane

[ |
kinko’s
292-9255  455-3434 484-0601

& ond Av B 4th St 1220N Hami
1335 2nd Ave. 10900 N.E. 4th St. 1320 N. Hamilton the Copy Center

WASHINGTON STATE BAR NEWS  July 1990 29



his failure to communicate with three
clients, his failure to expedite litigation
in two of those clients’ matters, a
pattern of conduct that demonstrated
unfitness to practice law, and non-
cooperation in the Bar's disciplinary
process.

Suspended: Olympia attorney John
S. Lynch, III (admitted 1975) was
ordered suspended from the practice of

law for two years by order of the Wash-
ington State Supreme Court effective
April 26, 1990.

Lynch was suspended for his conduct,
while employed as deputy prosecuting
attorney, in making an unauthorized
photocopy of a photograph of another
deputy prosecutor and members of the
undercover drug unit and taking the
photocopy home. Through Lynch's
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negligence the photocopy was removed
from his home and ended up in the
hands of a drug dealer. It was discovered
by the police during a raid on the drug
dealer's residence. The disclosure of this
photocopy resulted in an unprecedented
complete change in the members of the
undercover drug unit in order to protect
the members of the unit.

Public Notices:

Bread and Butter Legal
Workshops: Washington Lawyers for
the Arts offers "First Saturday”
workshops on copyright law, taxes,
contracts, and forming/maintaining
nonprofit organizations—things you
need to know as a creative artist, arts
administrator or presenter. Held at Corn-
ish Art Institute, Seattle. Informal; lots
of time for your specific questions.
Call WLA at (206) 223-0520 for more
information.

Volunteers needed: Help Washington
Lawyers for the Arts continue its job of
assisting artists with low-cost/free legal
services. Work in the referral program,
on mailing lists, with special events.
Attorneys welcome to join WLA panels
of referral lawyers.

In re RCW 19.52.120(1):
Interest Rates:

The average coupon equivalent yield
from the first auction of 26-week
treasury bills in June 1990 is 8.03%.
The maximum allowable interest
permissible for July 1990 is therefore
12.03%. Compilations of the average
coupon equivalent yields from auctions
of 26-week treasury bills appear on page
39 in the October 1987 Bar News for
1982-1984, page 37 of the June 1989
Bar News for 1984-1989, and page 51 of
the June 1990 Bar News for 1985-1990.

Legal

(Items for inclusion in "Digest" should
be sent to Lindsay Thompson, Editor,
Bar News, 7414 N.E. Hazel Dell
Avenue, Suite A, Vancouver, WA
98665. Deadline is the 15th of each
month for the second issue following.)



Formal Opinion #185
Ethical Duty of a Lawyer
Who Guarantees Payment
on Behalf of a Client to a
Creditor from Proceeds of

Settlement or Judgment

Question:

What are the ethical duties of a lawyer
who guarantees payment, either orally
or in writing, on behalf of a client to a
creditor such as health care provider,
from proceeds of settlement or judg-
ment?

Discussion:

Frequently, a lawyer representing an
injured person in a contingent fee case is
requested by a health care provider or
other creditor to guarantee payment of
the creditor's claim (not related to the
expenses of the litigation) from the
proceeds of any settlement or judgment
recovered on behalf of the client in
return for an agreement by the creditor
to forego any attempt to collect the debt
in the meantime. At times a creditor
such as a health care provider may ask
the lawyer and/or the client to sign a
lien form or other written "guarantee”;
at other times, the creditor may merely
accept the assurances of the lawyer that
the debt will be paid from any set-
tlement or judgment. Assuming that
the client consents to such a "guaran-
tee,” a lawyer may properly enter into
such an arrangement with a client's
creditor.

The ethical dilemma arises when, after
settlement or judgment, the client re-
quests that the lawyer disburse all
proceeds of the settlement or judgment
directly to the client, without paying the
creditor.

Rule 1.14(b)(4) requires that a lawyer
pay at a client's request all funds in the
lawyer's possession which the client is
entitled to receive. The question is
whether the client is entitled to receive
those funds which the lawyer, with the
client’s consent, has guaranteed would
be paid to the creditor.

Before the lawyer may guarantee pay-
ment of such funds, or advise a client to
sign a lien or guarantee, the lawyer
must explain the matter to the client "to
the extent reasonably necessary to
permit the client to make informed deci-
sions regarding” the lien or guarantee.

RPC 1.4(b). This explanation may be
included in the written contingent fee
agreement. RPC 1.5(c). The explan-
ation should include the advice to the
client that once the client has authorized
the lawyer to guarantee payment of such
debts, that authorization is irrevocable
by the client. If the client subsequently
has a good-faith dispute as to the
amount to be paid, the lawyer should

advise the client and the creditor that the
lawyer will continue to hold the funds
in trust until the dispute is resolved.
Assuming that the client has been
properly advised of the effect of making
or signing a guarantee or lien, and has
consented thereto, the Committee is of
the opinion that, absent a good-faith
dispute as to the amount of debt claimed
by the creditor to be due, the client has
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authorized payment of those funds by
the lawyer and is no longer "entitled" to
disbursal of those funds by the lawyer.
Further, the Committee is of the
opinion that failure by the lawyer to
honor a guarantee or lien the lawyer has
signed or agreed to in connection with
representation of a client would violate
RPC 4.3 where the lawyer has failed to
correct a misunderstanding by an
unrepresented person as to the obli-
gation by the lawyer to pay the creditor;
and would violate RPC 4.4, which
prohibits a lawyer from using means
that have no substantial purpose other
than to burden a third party, in this case
by misleading the creditor into believing
that the debt of the client would be paid.

If the lawyer had entered into such a
"guarantee” without the client's consent,
then the lawyer may not withhold the
funds from the client if the client
requests them. Whether by making
such a "guarantee" the lawyer has
obligated himself or herself to the
creditor is a legal question on which the
Committee can render no opinion.
However, representing to a creditor of a

client that the lawyer had authorization
to enter into such an arrangement when
the client had not consented to it might
constitute a violation of RPC 8.4(c) and
might subject the lawyer to discipline.

Financial obligations owed by a client,
such as medical bills owed to a health
care provider, must be distinguished
from expenses related to litigation, such
as expert witness and court reporter fees.
See, In re Witteman, 108 Wn.2d
281, 737 P.2d 1268 (1987); Copp v.
Breskin, et al., 56 Wn. App. 229,
__P.2d__ (1989).

—~<Be—

Resolutions

Filing Deadline for
Resolutions to be Presented
at the Annual Meeting

Any ten (10) active members of the
Washington State Bar Association may
present a written resolution to the Board

of Governors for possible consideration
at the Annual Business Meeting. Such
resolutions must be presented and filed
with the Board of Governors at least
twenty (20) days before the Annual
Meeting. Any resolution must be ac-
companied by a written report explain-
ing the resolution. The resolution and
explanatory report together shall not
exceed a total of one thousand (1,000)
words. Resolutions are to be filed with
the Board of Governors, Washington
State Bar Association, 500 Westin
Building, 2001 Sixth Avenue, Seattle,
WA 98121-2599. The deadline for
filing such resolutions and explanatory
reports will be 5 p.m. on August 27,
1990 (the first business day following
the twentieth day prior to the Annual
Meeting).

According to the Bylaws of the
Washington State Bar Association,
proper resolutions and reports received
by the Board of Governors at least sixty
(60) days prior to the Annual Business
Meeting are to be published in the
Washington State Bar News prior to
such Annual Meeting. The Annual

to:
WAC Subscriptions
Office of the Code Reviser
Legislative Bldg AS-15
Olympia, WA 98504
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WASHINGTON ADMINISTRATIVE CODE
1989 EDITION NOW AVAILABLE

The 1989 Washington Administrative Code, incorporating all changes
in state agency rules filed through the end of that year, is now available
from the state Code Reviser. The WAC consists of more than 11,000
pages in nine perfect-bound volumes. It contains over 35,000 sections
filed by 176 rule-making state agencies.

This edition replaces the 1986 WAC and its 1987 and 1988 supple-
ments and also contains the 5,000 sections filed in 1989 that have not
previously been available in codified form.

The price for the 1989 WAC is $320, and sales tax of 7.8% applies to
all sales other than to state agencies and out-of-state subscribers. State
law also requires payment in advance of shipment. To order the WAC,
send your name and street address (UPS will not deliver to PO Box),
along with your check or money order in the amount of $344.96 (tax
included, no shipping or handling charges in US)

The Official Code of State Agency Rules }




Business Meeting of the Washington
State Bar Association shall be held on
the morning of Friday, September 14,
1990 beginning at 8:30 a.m. at the
Sheraton Hotel, Spokane, WA. Proper
resolutions and reports received by the
Board of Governors by 5 p.m. on July
16, 1990 will be published in the
August 1990 Bar News.

Referral to Resolutions
Committee

The Board of Governors shall refer to
the Resolutions Committee any reso-
lution within the purposes of the
Association as set forth in Article I of
the Bylaws. If the Board of Governors
finds the resolution is not within such
purposes, then such resolution shall not
be considered at any meeting.

Notice of Public Hearing on
Resolutions

As announced in the June Washington

State Bar News, the Resolutions
Committee will hold a public hearing
prior to the Annual Meeting. The hear-
ing is scheduled for 9 a.m. on
September 7, 1990, at the offices of the
Washington State Bar Association, at
the above address. Upon completion of
business that day, or at the Chair-
person's discretion, the hearing will be
adjourned to reconvene on September
13, 1990 at 9 a.m. at the Sheraton
Hotel, Spokane, Washington. The
advance public hearing session on
September 7, 1990 has been scheduled
in an effort to allow more time to those
presenting views and in an effort to give
the members of the Committee more
time to consider the resolutions and to
request any additional information which
might be helpful to the Committee in
making its recommendations on the
resolutions to the membership. Pro-
ponents and opponents of resolutions
are urged to attend the September 7
hearing if at all possible, and, if not, to
present their views prior to that time in
concise written form for consideration
by the Committee at that hearing.

Presence at or absence from the
September 7 hearing will not affect any
right under the Bylaws to present views
when the public hearing reconvenes on
September 13. At the reconvened
hearing, preference in presenting views
will be given to those with viewpoints
which were not expressed at the
September 7 hearing. Proponents and
opponents will be given a reasonable
opportunity to be heard at the advance
session and at the reconvened hearing.
At the conclusion of the hearings on
each resolution, the Resolutions Com-
mittee will recommend approval or
rejection of any such resolution (with
any amendment deemed appropriate.)

Resolution Committee Members --
Ted D. Zylstra, Chairperson, James H.
Allendoerfer, Hugh K. Birgenheier,
Philip H, Brandt, Scott A. Collier, Paul
C. Gibbs, Harry H. Goldman, Gary L.
Hemingway, Michael J. Hemovich,
James T. Johnson, Frederick W. Lieb,
Eugene C. Routh, Janice E. Shave,
Edward F. Shea.
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NEWS FROM HOME

Snohomish County Legal Services:
The program has once again received
statewide recognition because of the
efforts of one of their volunteer
attorneys. Steve Peiffle, of Bailey,
Duskin & Peiffle in Arlington, recently
received the 1990 Tom Neville Pro
Bono Service Award given by the
WSBA Young Lawyers Division. In
the last three years, he has taken at least
five cases per year for direct rep-
resentation through S.C.L.S.; most of
these have been in the area of family
law, including contested dissolution
cases with children. Of special note is
his assistance of a hearing-impaired
woman in her attempts to divorce an
abusive spouse. Steve has been a
staunch supporter of the program in his
capacity as a bar officer and has been
involved with the Young Lawyers
Division's pro bono efforts.

John T. Piper, of Bogle & Gates in
Seattle, has been elected a Fellow of the
American College of Tax Counsel. The
College currently is composed of 415
Fellows and is governed by a board
consisting of one regent from each
federal judicial circuit and one at large.
Piper is an alumnus of the University of
Washington and received his LL.M.
from NYU in 1960.

The Seattle-King County Bar
Association has elected new officers and
members of its board of trustees,
effective July 1, 1990. Matt Sayre
was elected president; Peter Green-
field, first vice president; Geoffrey
G. Revelle, second vice president;
Daniel Gandara, secretary. Treasurer
Kelby D. Fletcher will continue his
two-year term ending June 1991, New
trustees, elected to three-year terms, are
Katrin E. Frank, Jerry R. Mec-
Naul and Patricia H. Wagner.

THE JUDICIARY

0 The Backlog: A May 2, 1990 article
in the Seattle Post-Intelligencer by
reporter Jack Hopkins says the King
County court system's notorious case

backlog is beginning to recede. "The
70,000 cases waiting to go to trial two
years ago have been whittled to about
30,000 that are ready for a courtroom.
Court officials hope to take care of the
rest of them between now and August
1991."

However, civil and criminal case
filings continue to increase each year.
In 1989, 63,435 cases were filed, an
increase of 5.9 percent over 1988. This
year, 66,000 to 67,000 filings are
expected.

o Lewis County Prosecutor James
Miller resigned June 30 to run for the
district court seat held by Judge James
Turner.

o In Seattle, Katharine C. Hersh-
ey has been appointed family court
commissioner for King County. She
replaces Joan DuBuque, who was
appointed to the King County Superior
Court bench in January. Hershey is a
graduate of Hollins College and the
University of North Carolina School of
Law.

o Pierce County is studying a pos-
sible satellite court facility in the
Tacoma Mall, the Tacoma News-
Tribune reported in a May 1, 1990 story
by Kathy George. Convenient hours
and parking were cited as considerations.
The court site "would allow people to
sip a coffee latte from Nordstrom or
browse sale racks at Frederick & Nelson
while waiting to ask the judge for
mercy," George reported.

ASIAN BAR ASSOCIATION
OF WASHINGTON

Judge Ron Mamiya introduced new-
ly appointed Judge Kimi C. Kondo
of the Seattle Municipal Court at the
May membership meeting.
Congratulations to Judge Kondo,
Washington's first Asian woman judge.

Congratulations also to Wallace D.
Loh, newly appointed Dean of the
University of Washington School of
Law.

Peggy Nagae Lum is now of
counsel to Betts, Patterson & Mines.
Benson D. Wong has become a



partner at Keller Rohrback. Dean
Lum is leaving the Prosecutor's Office
to be at Bradbury, Bliss & Riordan.
Jean Nishimori-Divine is with the
Office of Inspector General. Michelle
Hurley now practices in Snohomish
County at Anderson & Hunter. Irene
Tanabe is with the Washington
Appellate Defender. Sue Leong is
now with the U.S. Army Corps of
Engineers.

Mark your calendars for ABAW's
annual summer picnic happening on
Saturday, July 14, at Coulon Park
(creekside) in Renton.

CLARK COUNTY REPORT
by JOHN F. NICHOLS

Yes, these are depressing times in
Clark County. First came the an-
nouncement that the Star had bought
out the National Enquirer. So much for
effective independent journalism.

Then that new legal publication,
Washington Law, featured its list of the
state's "Ten Best Law Firms." It was
probably just a coincidence that these
firms happen to be the ten largest in the
state and based in Seattle.

Just as T was recovering from that
blow, the April edition of Washington
Law announces its "Top Ten Lateral
Hires." Since most of us CCBA'ers
don't know "lateral hires" from "Hire's
Root Beer," it was reassuring that nine
of the ten involved Seattle area
attorneys. Apparently Rick Pomer-
ville's recruitment of Bob Bennett's
legal intern wasn't important enough to
the editors in the Emerald City.

As the final coup-de-grace of de-
pression, Don Russo outbid me for
the radio rights to "America's Funniest
Home Videos." This, coupled with his
cable radio project, gives Don a solid
base for his planned recreation of
Mariner highlight(s).

But 'tis springtime in Clark County
and attorneys young and old turn to the
annual rites thereof, to wit: injuries.
Joe "Catfish" (or is it "Can'tfish")
Mercer inaugurated the fishing season
with a broken shoulder. No, he did not
fracture said clavicle while hoisting a
net overloaded with salmon. Rather,
"Can'tfish" was injured when, in
attempting to disengage the boat from

its trailer, he tripped over the tongue
(the trailer's, not his), completed a one-
half of a 360-degree flip, landing thereby
on his shoulder. Joe returned from the
White Salmon Hospital just in time to
greet his fishing buddies who had maxed
out. Last seen, Joe was doing all of his
fishing from the safety of his Lazy-boy
watching "Fishing with Bob."

Jim "Pele" Hamilton is presently
being accompanied by a set of crutches
due to a strained knee and back liga-
ments. No, Jim didn't pull his back
trying to pick up Gerry Wear's tab for
lunch, but sustained same while playing
soccer. Apparently Jim is preparing for
the World Cup and is playing in a
special developmental league comprised
of older, out-of-shape, myopic attor-
neys. (Somewhat superfluous, huh?) It
is unknown whether the accident oc-
curred during play or while stretching in
preparation thereof. Next time, Jim,
wear a helmet.

New faces: Rob Russell is newly
associated with Gregg & Hoffman. Rob,
whose hobbies include body-building,
has vowed to "pump up" the soft
underbellies of Bob Gregg and Ken
Hoffman to give the firm a more

"manly” image. All members of the,
firm are now required to wear "Dookers”
and engage in inane "guy talk" (still
superfluous?) just like in the
commercials. All in all, this is an
improvement over their previous image
campaign—"The Simpsons."

EAST KING COUNTY REPORT
by RANDOLPH |. GORDON

The physicians have a word for it:
iatrogenic. Meaning: induced inad-
vertently by a physician or medical
treatment. Physicians recognize that
when they are treating a complex
biological system, untoward effects can
occur. Do lawyers have a word for the
analog in their treatment of the complex
social interactions they confront? If
not, I would propose "legistagenic,"
which, at least, has the virtue of the
correct etymological antecedents, even if
it does not roll trippingly off the
tongue. Just as the observer affects the
events observed at the subatomic level
(the Heisenberg Uncertainty Principle),
does a lawyer ever really know what was
happening in the room before he or she
entered it? (Maybe they really like each
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other.) How much of the enmity,
polarity, testimony, indeed memory, in
a given case is a legistagenic dis-
tortion? Where even the mere duration
of legal action often affects clients'
expectations, how much of the perceived
damages are themselves purely a product
of legistagenicity? While occasionally a
client can articulate, "All I really want
is...,” how many times do we see
clients whose heartfelt desires are formed
or enhanced by litigation which, in turn,

spends much of its focus to recover
compensation for injuries largely unre-
cognized (nonexistent?) before ini-
tiation?

Mediation services help address the
problem of legistagenicity. Mediation
techniques and awareness should be
communicated in law schools, bar exam
questions, and required continuing legal
education (for those of us that need
retrofitting). In the meantime, check
your Yellow Pages under "Mediation
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SEATTLE, WASHINGTON 98101
206/622-JAMS

HON. JOHN K. TROTTER (Ret.)
Chief Judicial Officer

* MATERIAL FAILURES
o SPECIFICATIONS

EXPERT TESTIMONY

* PROTECTIVE COATINGS
* CORROSION FAILURES

LICENSED PROFESSIONAL ENGINEERS
CORROSION SPECIALISTS
NATIONAL ASSOCIATION OF FORENSIC ENGINEERS

‘ntermountain\ consuiting encineers

—corrosion

.3ervice inc.

450 St. Helens Ave
Tacoma, WA 98402-2497
(206) 272-7423
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Services." You know, the one that gets
used.

In the event mediation fails to
immediately solve all our problems,
ECKBA board members Jim Trujillo
and your reporter have been named as
co-chairs for an EKCBA task force to
investigate and prepare a report to the
membership respecting proposals for an
Eastside law and justice facility and jail
sites. This blockbuster, albeit even-
handed, judicious, and authoritative re-
port will be available in paperback by
year's end. Volunteers for committee
service are welcome.

Recent SKCBA elections have resulted
in increased representation of the
Eastside: Geoff Revelle, of Revelle,
Rees & Hawkins, was elected SKCBA's
second vice president, placing him in
line for president of SKCBA in two
years.

Holly Hohlbein, newly admitted to
the Bar, has joined Casey, Gordon &
Cohen, P.S. as an associate and looks
forward (at present) to a practice empha-
sizing land use, environmental and
general litigation issues.

For those interested in applied physics,
please note that the EKCBA Golf
Tournament is scheduled for August 24
at the Camnation Golf Course. Chris
Frost, his wife Carol, and secretary
Phyllis Allen will be organizing the
tournament once again.

Report forthcoming as to our EKCBA
cruise. Lawyers have a word for it:
fun!

KITSAP COUNTY REPORT
by KATHLEEN M.S. WRIGHT

Greetings from Across the Pond.
After years of self-imposed silence, the
Kitsap County Bar shakes its collective
sleepy head and bursts back onto the
scene to report its news, views and
Teviews.

Accolades: Karen Flynn, the Kitsap
County Auditor, was the winner of the
annual Liberty Bell Award on Law Day,
May 4. The award is given through the
ABA for outstanding service by a lay
person in assisting citizens to under-
stand their legal duties and rights.



Karen is the first auditor to prepare a
local voter pamphlet. She pioneered an
effort to register voters by postcard
through the Department of Licensing
when vehicle registrations are renewed.,

The public relations committee of the
Kitsap Bar is to be commended for its
work on Law Week. The committee en-
lists attorneys to speak at local schools
during Law Week, organizes a mock
trial competition in high schools,
sponsors a school essay contest and
chooses the Liberty Bell winner. One
of the provocative essay questions:
Should a 16-year-old "hacker" who
breaks into the Star Wars defense
computer be rewarded or punished.?

How can he have time to practice law?
Jeff Tolman of the Poulsbo firm of
Roof, Tolman & Kirk and our First
District representative to the State Bar
Board of Governors, was honored by the
State Bar for "professionalism."

Moves: Greg Wall, a local resident
and former lemming commuter to the
Emerald City (are we in Kansas yet?)
has forsaken the joys of the 7:10 a.m.
ferry to move his practice to Port
Orchard.

Changing offices from Poulsbo to
Suquamish is Charles Peach.

Additions: Steve Olsen, formerly
of the Jefferson County Prosecutor's
Office, is now associated with the Law
Offices of Greg Norbut.

Joining the Silverdale firm of Smith,
O'Hare & Crane is Kathleen Quinn
Lappi. Kathleen is also a member of
the Arizona Bar.

Sports: Local legal jocks bandaided
together to emerge victorious in the
Bremerton Police Basketball Tourn-
ament. Local attorneys John Brody
and Jack Kindred, district court judge
Jim Riehl, Rick Woodrow of the
PA's office and David Lewis of the
clerk’s office have an astounding record
over the last ten years of 51 wins and
nine losses. The harrowing hoopsters
have received more than a few inquiries
from Bernie Bickerstaff.

Events: The monthly bar luncheon,
held in the palatial splendor of the
upstairs dining room of the High Joy
Bowl in Port Orchard, was the site of
the Law Day celebration on May 4. We

were honored to have as guests four
Japanese lawyers, who appeared as
puzzled as other bar members by the
100 percent starch and carbohydrate
menu. Country cuisine at its finest, or,
perhaps, a new use for the old bowling
pins? The Japanese lawyers told us that
Japan has only a two percent bar "pass"
rate. A modest proposal...

Not to be outdone by Clark County's
Annual Beagle Award for tasteless
advertising, Kitsap County hereby

introduces its monthly "Kittie" award.
"Kittie" is a tortured acronym for Kitsap
Investigation of Tortured Text and
Insipid Excuses. Candidates for the
award are all examples of nonsensical
writing and very lame excuses. The
award is made solely at the whim of this
author. This month's winner comes
from an unfortunate pro se dissolution
petitioner. The parenting plan as drafted
by the petitioner mother contained an
interesting proposal. Under "Other,"

Tri-Cities and Walla Walla

BRIDGES & KENNEDY

Court Reporters

P.O.Box1862 e Walla Walla, WA 99362
(509) 522-0832

® 20years of experience
e Computerized franscripts
e ASCII& PC diskettes
® Discovery diskettes
e fullvideo services
e Nocancellationcharges
® No mileage charges
e No fravelfime

(509) 522-0832

Edward F. Boyer
John J. Costello
Christopher M. Eagan
Robert H. Thompson

Quality Legal Services Since 1930
WORKERS’ COMPENSATION

Industrial Injury and Occupational Disease

We welcome and appreciate your referrals in this specialized area.
THE WALTHEW FIRM

John F. Walthew (1986)
Eugene Arron, of counsel

(206) 623-5311
Toll Free 1-800-824-6215

The Walthew Building
123 Third Avenue South e Third South & South Washington
Seattle, Washington 98104

Thomas A. Thompson
Charles F. Warner
John F Warner
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Mom wrote, "On alternate years, father
will have child on even years and
mother on odd years." Since Mom
presently has little Henrietta during
1990, Henrietta's chances of living with
either parent from 1991 on are
nonexistent.

PIERCE COUNTY REPORT
by GEORGE S. KELLEY

The board of trustees of the Tacoma-
Pierce County Bar Association recently
banned smoking in the lawyers' lounge
of the courthouse, thus ending a long
tradition of exchanging gossip in
smoke-filled rooms. The fact that a
majority of the board are nonsmokers
had little to do with the decision. The
board's primary concern was the health
of the bar office staff and fear of
workers' comp claims. When the
smoke finally cleared, Mel Rubin was
nowhere to be found.

Larry McNerthney of McGavick,
Graves says that contrary to some
published reports, he is not employed in

the Office of Assigned Counsel and did
not appear on a national television show
about drug-dealing in Tacoma. He must
have been confused with Michael
McNerthney, who is a public defender
and was on TV. We're not sure how
this confusion occurred, since they don't
look alike nor are they even related.

To make matters more confusing at
McGavick, Graves, a fellow calling
himself Paul Snyder, who looks like
the real Paul Snyder, joined the firm.
We will investigate and get back to you
on this one.

Henry Haas has organized a neigh-
borhood law clinic where lawyers and
legal secretaries will provide referrals
and free legal advice to the public.
Volunteers will be called upon for no
more than two short evening sessions
per year. While there are enough people
to start the program, Henry is looking
for more volunteers.

Elizabeth McNagny, an attorney
with the Puget Sound Legal Assistance
Foundation, was given one of the
Liberty Bell awards by the Young

LAw OFFICES OF GEORGE H. LUHRS

MARITIME LAW REFERRALS

INJURIES: Seamen, including workers on floating seafood processors, may
sue their employers and vessel owners for injuries caused by unsafe work
conditions. Substantive admiralty law controls over inconsistent state law rules
such as abolition of joint and several liability, assumption of risk and fellow
servant defenses, and prohibition of punitive damages.

INSOLVENT DEFENDANTS: P&I clubs will deny any obligation to pay
injury claims against their insolvent insured. alleging that their only obligation is to
indemnify their insured for amounts actually paid on the claim. Carefully drafted
agreements negotiated with noninsurance counsel of defendants can scuttle this
argument to free up coverage, and have been upheld by the courts.

GEORGE H. LUHRS is available for association, consultation or referral in
cases involving injuries and death of seamen and other maritime workers, as
well as other maritime law matters.

(206) 448-2205
FAX: (206) 441-1921

2200 FOURTH AVENUE
SEATTLE, WA 98121-2087
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Lawyers for her efforts in establishing a
pro se dissolution clinic and working
with the aforementioned Mr. Haas in the
neighborhood law clinic program.

Bonneville, Viert, Morton and
McGoldrick have expanded their
operations to include a Federal Way
office. Also, they added Dale N.
Schuman and Judith Raub Eiler as
partners and Paula Swain Pridgeon
and Kevin Patrick Donnelly as
associates.

SEATTLE-KING REPORT
by JAMES A. VARNELL

Of Note. Katharine C. Hershey
is the newly appointed family court
commissioner of the King County
Superior Court. Laura Treadgold
Oles has been given a 1990 Kennedy
Center Award for service as counsel to
the Washington Alliance for Arts
Education. Dillon E. Jackson has
been inducted as a Fellow of the
American College of Bankruptcy.
John T. Piper has been elected as a
Fellow of the American College of Tax
Counsel. David Soukup has been
elected vice president of the board of
trustees of the National Court-
Appointed Special Advocate Asso-
ciation. Paul V. Rieke has been
installed as the president of the Seattle
Downtown Central Lions Club.

Office Moves. Bonneville, Viert,
Morton & McGoldrick has opened a
Federal Way office; Dale Norman
Schuman and Judith Raub Eiler
have become partners, and Paula
Swain Pridgeon and Kevin Pat-
rick Donnelly are new associates.
Richard Cole and Kimberly Ker-
nan Woods have joined Tousley Brain
as associates. Bruce Kraselsky has
joined Davis Wright Tremaine. Preston
Thorgrimson Shidler Gates & Ellis has
named Mark Beatty, Connie Col-
lingsworth, Paul Lawrence, Ross
Macfarlane, Elizabeth Thomas
and Thomas Wolfendale as partners.

Brian Comstock has joined Short
Cressman & Burgess as a partner. Mills
and Cogan has named Roger S.



Kohn as an associate. John J. O'-
Donnell has become of counsel to
Ogden Murphy & Wallace. Johnson &
Crawford and Kane, Vandeberg, Hart-
inger & Walker have merged to become
Vandeberg & Johnson. Peter H.
Haller has joined Lindsay, Hart, Neil
& Weigler as special counsel. Bauer,
Hermann, Fountain & Rhoades has
relocated to 1350 Key Tower; Chris-
topher C. Meleney has joined the
firm. Edwards & Barbieri has changed
its name to Edwards, Sich, Wiggins &
Hathaway.

New partners at Foster Pepper &
Shefelman are: P. Stephen Di-
Julio, Linda L. Foreman, Warren
J. Rheaume, Stuart T. Rolfe,
George L. Smith and J. Tayloe
Washburn; James C. Tracy has
become of counsel. Joining the firm as
new associates are: Christopher M.
Alston, Jonathan J. Beighle, Pat-
rick J. Callans, Cynthia L. Doll,
Michael K. DuBeau, Cynthia R.
First, Xiaoming Ke, Alan Kos-
low, Marc T. Kretschmer, Rich-
ard E. Leigh, Neal R. Malmsten,
Douglas H. Ogden, Thomas M.
Pors, Karen J. Putnam, Matthew
M. Smith and Carla J. Swanson.

Lane Powell Moss & Miller has
merged with Spears Lubersky Bledsoe
Anderson Young & Hilliard of Portland,
Oregon, to form Lane Powell Spears
Lubersky.

WHATCOM COUNTY REPORT
by MICK MOYNIHAN

George Livesey was seen driving a
real hot car recently. After the fire
department took care of that, he is now
driving a new car. That old 1972 VW
gave him a lot of good service. Rumor
has it that he once locked his keys in
the car with the engine running, and it
drove itself out to the G&CC.

Sharon Herships is planning on a
spring wedding and then a trip around
the world, while John Tario is
planning on going off in his sailboat
and coming back when he runs out of
money. Hopefully, John will be back

next fall, when several of us, including
Mike Tario, are looking forward to
some ice hockey, now that the arena is
reopening.

Steven Kozer is with the As-
mundson firm this month.

Elizabeth Gallery-Fox has settled
in and is enjoying her work in the
prosecutor's office, and the new deputy
in the public defender's office is Linda
Nye.

Carpenter, Walker & Hardesty have
moved. After several years over on the
other side of the freeway, they are now
within shouting distance of the
courthouse, probably fecling that being
able to yell at the courthouse is cheaper
than a new fax. Betsy Brinson (from
a family of dentists) has recently
associated with CW &H.

Dave Turner, who gave up the
practice of law to become a hippie, was
recently in town. He will have to give
all that up, however, as he will enter
into practice with his father in Colorado
later this year.

Mary Kay Becker and Judith
Proller are taking a very active role in
seeing that CLE programs are regularly
offered here in the county. Comments
have been positive.

Frank Atwood was recently given
an involuntary tour of the Coronary

Care Unit at St. Joe's. I wonder if
anyone told him to stop smoking...That
and the scheduled bypass surgery are just
a ruse, says John Anderson, to get
rid of some unwanted files.

Mike Bobbink was recently
appointed as the municipal court judge
for the city of Blaine. And for Mike,
who was born and raised in the area, it
is sort of like the chickens coming
home to roost.

IN MEMORIAM

Thomas R. Herdt, 32, died in Port
Angeles in May. A graduate of the
University of Southern California and
the University of Puget Sound School
of Law, Herdt worked for a year in the
Clallam County Juvenile Lawyers'
Assistance Program, then joined Port
Angeles attorney Lane J. Wolfley in
private practice. Herdt had been in
private practice for two years at his
death.

"Tom was a hardworking, friendly
person without guile,” wrote his partner
in a letter to the Bar News. "He was a
loyal and fun partner. His loss will be
sorely felt in our office and
community."

Insurance Plans Offered Through the

WASHINGTON STATE BAR ASSOCIATION
INSURANCE TRUST

* MEDICAL

18 Plans at Rates Starting Under $40
Monthly.

|l * oisasiuTy

Design a Plan to Suit Your Needs With
A Distinguished Leading Underwriter
Which Has an A+ Rating, And You Can
Take Advantage of the WSBA's 25 %
Premium Discount.

* DENTAL

The Cost of This Comprehensive Plan
Approximates the Cost of Your Semi-
annual Dental Check Ups.

* UFE

Your Personal 5 Year Term Policy at
Monthly Rates Beginning Under 10 Cents
Per $1,000 of Coverage. Kiplinger's
Magazine, Changing Times Ranks This
Contract a Best Buy Natlonally.

For Further Information, Please Call
Spengler and Associates, Inc.
1200 5th Ave, Suite 1800
Seattle, WA 98101
(206)682-8333 or 1(800)873-8333 Toll Free
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NOTICES ADVERTISING
LAP
Lawyers reporting a wide range of distress symptoms (e.g., clinical Professional: WSBA members only. $40
depression, eating disorders, chronic procrastination, alcoholism, peEatich, Hiled atpblicarion.

" Classified: Members — $25 for 25 words,
anxiety attacks, anger problems, etc.) have sought LAP's assistance. each add’l 25¢. Nonmembers — $35 for 25
If you need the support of LAP, do not hesitate to call: (206) 448-0605. words, each add’l 75¢. Box number service

— add’l $6.
Advance payment required.

Deadline 25th of each month for sec-
ond issue following. No cancellations after
deadline.

Submit double-spaced, typed copy on
plain paper (no phone orders) to Classi-
fieds, Bar News, 500 Westin Building. 2001

i - L -2599.
P T— Sixth Avenue, Seattle, WA 98121-2599

IMHOFF & LYNCH

Take pleasure in announcing that

WILLIAM H. THOMAS

Formerly Vice President and General Counsel, West One
Bank, N.A. has become of counsel to the firm.

PROFESSIONAL

Mt Thomas is admitted to practice in Washington
and Idaho and will concentrate his practice
in areas of banking, commercial, lender

liability and employment law.

Available for Referrals

AND THAT

and Consultations

Social Security Disability/SSI
RONALD L. WILLIAMS James A. Douglas
Formerly Counsel with Idaho Power Company, has become Gibbs, Douglas, Theiler &
of counsel to the firm. Drat':hler
1613 Smith Tower
Me. Williams is admitted to practice in Oregon and Seattle, WA 98104
Idaho and his practice will emphasize the areas of (206) 623-0900

energy development, utility regularion,

business planning and corporate law.

IMHOFF & LYNCH
1607 West Jefferson

P.O. Box 739
Boise, Idaho 83701

Telephone (208) 336.6900
Facsimile (208) 336.7031

State and Federal Taxes

Former government litigator invites
your consultations, associations

The firm of Imhoff & Lynch is available for referral, consultation and association in the areas of and referrals on issues of taxation.

general civil trial and appellate litigation, insurance, commercial transactions and litigarion,
business, banking, employment, lender liability, energy, urility regulation and estate planning. F. Michael Kovach
701 Cherry Street
Seattle, WA 98104
(206) 223-0205
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Appeals
Philip A. Talmadge announces
his availability for referral, consul-
tation, or association on state and
federal appellate briefs and
arguments.

Philip A. Talmadge
Talmadge Friedman & Cutler
4900 Columbia Center
701 Fifth Avenue
Seattle, Washington 98104
(206) 386-7229

Lender Liability

Charles Ferguson, an attorney with
fifteen years' experience in commercial
and investment banking, is available for
consultation, referral, and association in
lender liability matters.

Charles S. Ferguson
Attormney at Law
1001 Fourth Avenue
Suite 3200
Seattle, Washington 98154
(206) 223-0979

Relerrals and Associations
invited in

Workers’' Compensation
and other disability matters

Aaby, Putnam, Albo & Causey
Seattle (206) 292-8627

Bellingham (206) 676-5225
Olympia (206) 754-7707

Michael L. Charneski
Of Counsel
Harris, Orr & Wakayama
Instructor of
Persuasive Writing
and Oral Advocacy
U.P.S. School of Law
is available for
consultation, association, and
referral on appellate briefs
and oral argument,
3210 First Interstate Center
Seattle, Washington 98104
(206) 621-1818

Maritime Law
C. Steven Fury announces his
availability for consultation, referral
and association in Maritime and Ad-
miralty personal injury and wrongful
death cases.

C. Steven Fury
1100 Alaska Building
618 Second Avenue
Seattle, Washington 98104-2222
(206) 292-9338

Appeals

Douglass A. North announces his
availability for referral, consuttation,
or association on appellate
arguments and briefs.

Douglass A. North

Maltman, Weber, Reed,
North & Ahrens
1415 Norton Building
Seattle, Washington 98104
Telephone (206) 624-6271

The law firm of

OGDEN MURPHY WALLACE

is pleased to announce that

Phillip C. Raymond

has become a Partner

that

John J. O’'Donnell
formerly of Karr Tuttle Campbell

has become Counsel to the firm,

and that

Deanne C. Kopkas

and

Cletus M. Weber

have become associates

June 1990

Seattle Office:

2100 Westlake Center Tower
1601 Fifth Avenue
Seattle, WA 98101-1686
(206) 447.7000
FAX (206) 447.0215

Wenatchee Office:

1 South Chelan Street
P.O. Box 1606
Wenatchee, WA 98807
(509) 662.1954
FAX (509) 6631553
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Criminal Law

Gene Grantham announces his availabil-
ity for consultation or referral of criminal
defense matters, with emphasis on trials
and appeals in state and federal courts.

Gene Grantham
11711 S.E. 8th
Suite 203
Bellevue, WA 98005
(206) 451-4447

Eleanor C. Hoague

announces her availability for
consultation or referral of international
matters, with special experience in
problems involving Latin America.
Fully bilingual.

(206) 367-7887

Pence & Dawson

Bob Dawson announces his
availability for trial of plaintiff's
personal injury lawsuits.

624-5000

Mark Alan Johnson
5120 Columbia Seafirst Center
701 Fifth Avenue
Seattle, Washington 98104
(206) 386-5566

Announces his availability for
consultation, association or refer-
ral of substantial claims of legal
malpractice.

FOR SALE/WANTED

Overstock sale! Washington Re-
ports. Ist series. New price $4,567.50.
Our used price $2.000 to $3,500 de-
pendent on condition. Many sets
available. John Teskey Law Books.
Call Seattle, (206) 325-1331.

For sale: Complete set of RCWAS.
Updated 1990 $2,000 OBO. Please
contact Terry at (206) 425-8701,
Monday-Friday 8-5, Longview, WA.

For sale: Pacific Reporter lst
and 2nd, complete. Call Judge Joel
Penoyar, (206) 875-9326.

Used law books — bought & sold
— Washington-related law books
our specialty. Law library appraisals
by qualified expert. John C. Teskey,
Law Books/Law Library Services.
Call Seattle, (206) 325-1331.

Books for sale: U.S.C.A. complete
through 05/90. Telephone: (509) 765-
0703,

REVELLE, RIES & HAWKINS, P.S.

is pleased to announce that
PHILIP H.

a former principal with the Washington, D.C. firm
of Golden, Freda & Schraub, PC.,

is now Of Counsel to the firm.

Mr. Bane holds an advanced degree in tax
and will continue his practice
in business and tax counseling,
business planning and
entrepreneurial advice.

BANE,

1800 Skyline Tower
10900 Northeast Fourth Street
Bellevue, Washington 98004

(206) 454.2344
Facsimile (206) 646.8889
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For sale: Complete AmJur Legal
Forms and Am Jur Pleading and
Practice Forms, $400 each, Olympia,
(206) 754-1337.

Office furniture: Large desk, large
credenza, round table, five chairs.
Call Vernon T. Judkins at (206) 682-
1505.

Top Value Law Book Exchange —
Buying and selling pre-read law
books. Save 40% to 60% off the cost
of new books. VISA/MC, Terms.
Free shipping. (800) 873-6657.

SPACE AVAILABLE/WANTED

Downtown Seattle Office-Sharing
— $150 per month. Also full-time
offices available on 32nd floor,
1001 Fourth Avenue Plaza. Close to
courts, furnished/unfurnished suites,
short-/long-term lease. Receptionist,
legal word processing, telephone
answering, fax, law library legal mes-
senger, and other services. Contact
Phyllis Huber, (206) 624-9188.

Lynnwood Executive Center,
prime one-/two-person offices now
available, short-term leases, fur-
nished or unfurnished, complete sec-
retarial, word processing, reception
and telephone answering services
available. Law library and conference
rooms. Join eight other attorneys for
a “firm-like™ atmosphere, but remain
a “sole practitioner.” Address central
to both King and Snohomish coun-
ties. Situated in the Fisher Business
Center, adjacent to Alderwood Mall,
Lynnwood, (206) 774-4499,

Downtown executive office suites
in the Waterfront Place Building,
Seattle. Spacious window suites. In-
cludes receptionist, telephone, con-
ference room, copier, kitchen, law
library, plus more. Word processing
services and facsimile machines
available. Below market rates. Con-
tact Diane Ball at (206) 464-3939.

First Interstate Center, 32nd Floor;
View offices for one, two or three
attorneys. Completely equipped law
office at your disposal, including re-
ceptionist, two conference rooms.
extensive library, kitchen, fax. sec-
retarial stations. Call Harris, Orr &
Wakayama, (206) 621-1818.

Contemporary office space in high
quality building available to sublet
for very competitive rates. Denny
Regrade — close to downtown Se-
attle. Single office or up to 3.300 feet
available. Contact Diane at (206)



441-0500 for information.

Office-sharing: First-class office
space available for one to three attor-
neys, with secretarial space and use
of receptionist, conference rooms,
law library and kitchen. Fax, photo-
copy, word processing and messenger
service also available. Suite 3500, Key
Tower, 1000 Second Avenue, Seattle.
Contact Lori Depner, (206) 292-8300.

Unobstructed, sweeping view of
Olympics, Elliott Bay; 41st floor,
Seattle’s First Interstate Center;
elegant, fully equipped law offices.
Reasonable rates. Ask for Alison:
(206) 624-9400.

POSITION WANTED

Expert legal research and writ-
ing: contract attorney available for
memorandums, motions, briefs in
civil, admiralty, and administrative
actions. Washington, federal, and
D.C. bar member. Reasonable rates.
Fleming Law Offices, 2711 Mayfair
Avenue North, Suite 2, Seattle, WA
98109, (206) 282-6821.

LL.M., CPA, WSBA member with
five years’ experience in tax, real
estate, securities and general busi-
ness, seeks to relocate to Spokane.
Reply to Box 281, WSBA.

POSITION AVAILABLE

Part-time contract lawyers needed
throughout Washington to assist on
civil cases; $30-$40 per hour based
on experience. Reply to: Law Firm,
Seafirst Fifth Avenue Plaza, 800 Fifth
Avenue, Suite 4200, Seattle, WA
98104,

Attorney jobs — national and fed-
eral legal employment report: high-
ly regarded monthly detailed listing
of hundreds of attorney and law-
related jobs with U.S. Government,
other public/private employers in
Washington, D.C, throughout U.S.,
and abroad. $32 - 3 months; $55 - 6
months. Federal Reports, 1010 Ver-
mont Ave. N.W._, #408-WB, Wash-
ington, D.C. 20005. (202) 393-3311.
Visa/MC.

Attorney. Diversified general prac-
tice: substantial client base in do-
mestic relations, criminal defense,
bankruptcy and general civil matters.
Excellent compensation package
featuring salary and incentive pay-

ment program plus full benefits.
Washington Bar membership and
some local experience required.
Adherence to the highest ethical
standards required. If you desire sig-
nificant client contact and an inde-
pendent caseload, direct inquiries
and resumés in confidence to Kath-
erine Johnson, Regional Partner,
1525 Fourth Avenue, Suite 610, Se-
attle, WA 98101.

Eisenhower, Carlson, Newlands,
Reha, Henriot & Quinn seeks en-
vironmental attorney for Tacoma
office with a minimum of two years’
experience in hazardous waste,
superfund, and air and water qual-
ity matters. Send resumé in con-
fidence to Patsy Strong, Hiring
Coordinator, Eisenhower, Carlson,
Newlands. Reha, Henriot & Quinn,
1200 First Interstate Plaza, Tacoma,
WA 98402.

Mills & Cogan, an established Se-
attle law firm of five lawyers, seeks
associate with at least one year’s ex-
perience in general business practice
or commercial litigation. Excellent
opportunity for bright, personable
individual to find niche in firm with
diverse civil litigation, commercial,
and corporate law practice. Superior

credentials, recommendations, and
writing skills required. All responses
confidential. Submit resumé to Blair
B. Burroughs, Mills & Cogan, 1000
Second Avenue, 30th Floor, Seattle,
WA 98104.

Island County is seeking proposals
for indigent defense services. Com-
mitted individuals or firms licensed
in Washington are urged to contact
the Public Defender’s Department at
(206) 679-7326 for proposal specifi-
cations,

Attorneys - paralegal instructors
needed: National Paralegal training
program is accepting resumés from
members of the bar interested in
part-time evening instructor posi-
tions. Classes are scheduled to begin
in September in the Seattle, Federal
Way. Spokane and Bellevue areas.
Interested persons should forward
a resumé to: Mary Wagner, NAPS,
Box 835, Mahwah, NJ 07430.

Bell & Ingram, P.S. seeks highly
motivated associate attorneys with
three or more years’ experience. One
position requires experience in busi-
ness, corporate and commercial mat-
ters. The second position requires
litigation and environmental-law ex-
perience. Applicants should have

major metropolitan areas.

Diversity
Recognizing the diversity of the Washington State Bar Association, the WSBA
Continuing Legal Education Committee is actively recruiting women, Afro-
American, Asian, Hispanic, Native American and other minority attorneys
to volunteer as speakers or authors for CLE seminars and publications.
The Committee is also recruiting any interested attorneys practicing outside

An Excellent Professional Opportunity

reputation in the legal community.

Contact:
Diane de Ryss
Asst. Director of CLE
Washington State Bar Association
500 Westin Bldg.
2001 Sixth Avenue
Seattle, WA 98121-2599
(2086) 448-0433

Speakers and authors for CLE projects earn CLE credits and enhance their

If you're interested in serving as a CLE speaker or author or would like more
information, please contact Diane de Ryss at the State Bar offices. You may
also write her about your interest, describing your principle areas and years of
practice and any speaking and writing experience.
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strong academic and professional ac-
complishments. Please send resumé,
references and writing sample to
Susan Anderson, Office Administra-
tor, Bell & Ingram, P.S., P.O. Box
1769, Everett, WA 98206.

NYSE company in downtown Se-
attle has immediate opening for ex-
perienced real estate attorney. Send
resumé to Legal Dept., 16th Floor,
801 Second Avenue, Seattle, WA
98104. No calls, please.

Attention attorneys: Paralegal
training school seeks practicing at-
torneys interested in teaching in the
Seattle area. Commitment is one
night per week, five to ten weeks.
Compensation is $45 per evening.
Courses being offered are American
jurisprudence, criminal law, family
law, torts and personal injury litiga-
tion, real estate, litigation, business
law, legal research and writing, and
estates and trusts. Please send resumé
and course preferences to: A.1.P.S.,
One South 450 Summit Avenue,
Oakbrook Terrace, [L 60181.

125-year-old financial services firm
seeks marketing candidates desiring
extensive client contact in an en-
treprencurial environment. Our firm
1s active in the business continuation,
executive benefits, personal financial
planning and life insurance market
places. History of six-figure income
after five years. Resumé can be sent
to: Manpower Development, W. 705
Seventh Avenue, Spokane, WA
99204.

Unigard Insurance Group, a prop-
erty and casualty insurer, seeks insur-
ance coverage and environmental-
law attorney. Applicants must have
insurance coverage litigation experi-
ence, excellent writing and analytical
skills, ability to handle complex cov-
erage matters and be members of the
Washington State Bar. Send resumés
to: Angie Pillings, HRD, Unigard
Security Insurance Co., 15805 North-
east 24th Street, Bellevue, WA 98008.

Randall & Danskin, P.S., a Spo-
kane law firm, is seeking an associate
with at least two years of bankrupt-
cy practice experience. Send resumé
and self-edited writing sample to
Anthony E. Grabicki, Randall &
Danskin, P.S., W. 601 Riverside,
Suite 1500, Spokane, WA 99201.

Davies, Roberts & Reid, a Seattle
labor and ERISA law firm with 15
attorneys, is seeking two attorneys.
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One opening is for a trial attorney,
preferably with experience, for plain-
tiff’s litigation, including personal
injury and workers’ compensation.
The other is for an ERISA attorney
who is familiar with multi-employer
or single-employer trust funds and
tax law. Respond to: Hiring Commit-
tee, 101 Elliott Avenue West, Suite
550, Seattle, WA 98119.

Ordal & Jones, a three-person
firm, seeks an associate with three to
five years’ litigation experience for
real estate and business litigation. We
limit our practice to real estate, busi-
ness and estate planning. Full bene-
fits and competitive compensation.
Please send your resumé to Robert
E. Ordal. 1000 Second Avenue, Suite
1750, Seattle, WA 98104. No tele-
phone inquiries. All communications
will be kept strictly confidential.

Position available with mid-sized
Yakima law firm. Practice includes
workman’s compensation insurance
defense, corporate, business and do-
mestic. Applicants must have at least
one year’s experience. Send resumé
and writing sample to Thorner, Ken-
nedy & Gano P.S., P.O. Box 1410,
Yakima, WA 98907,

Established, four-attorney law
firm seeking associate with excel-
lent people skills and experience in
business law, estate planning, and
bankruptcy. Some tax background
preferred. Send resumé to Steven H.
Pond, P.O. Box 1173, Longview, WA
98632.

SERVICES

OMEGA, Attorney Placement:
The Pacific Northwest’s premier at-
torney placement firm, specializing
in law firm and corporate attorney
placement. Direct confidential in-
quiries to OMEGA, (206) 467-5547.

Urologist Forensic Consultant,
Boards, Retired Professor, Saul Boy-
arsky, M.D., 1.D_, (314) 361-7780.

Registered professional land sur-
veyor with J.D. and extensive ex-
perience as an expert witness in
boundary disputes. Author of articles
and regular columns in recognized
journals and instructor for land
surveyor’s seminars; active in profes-
sional societies. Jerry R. Broadus,
Geometrix, Inc., (206) 840-5680.

Pierce County Independent As-

sessments: Yes, once again you can
refer clients for an impartial chemi-
cal-dependency evaluation. Turning
Point Services has no affiliation with
any treatment centers. Clients are
referred according to individual need.
Contact Director, Sarah Peterson, at
(206) 475-0584 for specifics.

Heirs located and documented at
no expense to attorneys or agencies.
Call (206) 871-3116, James Welte,
Coastal Equities Group, Inc., Port
Orchard, WA 98366 for information.

Expert witness in pay loss disputes.
Projections of pay and benefits lost
due to death, disability or employ-
ment terminations. Reasonableness
of past and current pay. Professor
Culbertson, (206) 282-5785.

Ceravolo Consulting: Provides le-
gal research, case management and
strategy, and litigation support. Pack-
ages range from skeleton research
for your own use to finished briefs
and memoranda. Experienced in civil
and criminal work. All work per-
formed by an attorney with six years’
experience in law.

Will also provide legal word
processing to prepare pleadings,
interrogatories, jury instructions,
agreements/stipulations and estate
planning documents.

Professional work produced quick-
ly, efficiently and at reasonable cost.
Contact: Vanessa M. Ceravolo, 2430
Cedar Road, Lake Stevens, WA
98258, (206) 334-5376. Serving the
Snohomish County area.

Going on vacation? That brief you
haven’t had time to research, the
deposition you couldn’t reschedule,
and other last-minute projects can
still get done — with the help of an
experienced contract attorney. Just
call The Alexander & Thomas
Group, Inc., (206) 361-2707.

Kerr Stores Legal Search handles
placement for attorneys in the Pa-
cific Northwest, Alaska, Hawaii.
Send letter and resumé in strictest
confidence to 628 Skinner Building,
Seattle, WA 98101, (206) 625-1855.

MISCELLANEOUS

Super vacation rental: Elegant
waterfront hideaway with its own
boat on peaceful, nonferry San Juan
Island. Hot tub, beach, all amenities.
Ideal family vacation spot. (206) 378-
5929,



HOW 'TO PICK
THE BEST
BUSINESS

APPRAISER

When you need to choose an independent
business appraiser, you want nothing less than
the best. Appraising a business is, after all, a
complex and highly specialized process — and
a lot rides on the outcome, particularly if litigation
is involved.

With so much at stake, there's no room for
amateurs. You need people who know what they're
doing. But how do you find them?

Rk for references.

In our case, the best endorsement of our
performance comes from people who have worked

with us, and can attest to the quality, thoroughness,

and integrity of our appraisals. We are proud, too,
of our reputation for completing projects on time
and on budget.

Our list of references includes accounting firms,
trust departments of financial institutions, and
some of the leading legal firms in the Northwest.
We'll be happy to provide this list: just give us
acall

Check their qualifications.

One way to measure the competence of
business appraisers is participation in professional
designation programs. In the field of business
valuation, there are two relevant programs:

Chartered Financial Analyst (CFA). Requires
a college degree, three years of professional
experience, and successful completion of three
successive annual six-hour examinations.
American Society of Appraisers (ASA). Requires
a college degree, five years of experience,
submission of appraisal reports, screening of
practice and ethics, and successful completion
of a written examination.

All three principals of our firm are CFAs, and
two are Senior Members of ASA in Business
Valuation.

eigh their experience.

We have completed several hundred
business appraisals, in numerous industries and for
almost every conceivable purpose. We'll be pleased
to send a detailed list on request. We are equally
experienced as expert witnesses before courts and
arbitration panels.

It adds up to just one choice.

We have the reputation, the qualifications, and
the experience you need. Business valuation is not
a sideline with us. We are the largest firm in the
Northwest specializing exclusively in the appraisal
of closely held business interests. When the need
arises for a business appraisal, don't settle for
second best.

Corporate Valuations, Inc.

380 S.E. Spokane Street, Suite 100 » Portland. Oregon 97202 « (503) 235-7777
811 First Avenue, Suite 201 « Seattle, Washington 98104  (206) 447-0168
Greg Gilbert, CFA, ASA + Mark Pagano. CFA, ASA » David Schue, CFA



Essential and affordable. ..
B REVISED CODE OF WASHINGTON

Official codification by the Statute Law Committee.

New 1989 edition now available; to be supplemented in late 1990 and 1991.
Next complete republication in 1992.

9 volumes; sturdy, softbound construction — $205.

B ANNOTATIONS TO THE RCW

The *“companion” set to the RCW; contains complete case notes and digests
to the RCW volumes. Prepared by Washington attorneys.
Kept current with semi-annual, cumulative supplements.
5 volumes: same style, format and sturdy construction as the RCW — $200.

Do you have your sets yet?

Book Publishing Company
C Publisher of Books and Codes for Government and the Legal Profession

201 Westlake Avenue North
Seattle, WA 98109-5293

Telephone (206) 343-5700
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