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Applying the Consumer
Protection Act to Lawyers
Would be Counterproductive

n early January, Washington State Bar Association mem-

bers received a report which reviewed briefly the basic
issues of the Short & Cressman v. Demopolis case and the
claimed justification of the application of the Washington
Consumer Protection Act (RCW 19.86) to the practice of law.
I want to review this matter once again, in case you have not
had occasion to read the report. The Board of Governors
considers this matter to be of vital importance in view of its
potential impact upon the practice of law.

In the Short & Cressman v. Demopolis case, a suit was
filed by a Scattle law firm against a former client for non-
payment of fees. A counterclaim filed by the client alleged
various violations of the Consumer Protection Act through
misrepresentations, a bait-and-switch from partner to asso-
ciate, excessive fces, deceptive billing practices, and a bring-
ing of the suit itself. The counterclaim was dismissed on a
CR 12(b) (6) motion in King County Superior Court on the
basis that any attempted regulation of the legal profession
through the Consumer Protection Act violated the constitu-
tional separation of powers, and that the practice of law did
not constitute the conduct of any trade or commerce within
the meaning of the Consumer Protection Act. Subsequently,
the client sought and obtained direct discretionary review in
the State Supreme Court on the ruling on the Consumer
Protection Act counterclaim. The Attorney General has filed
an amicus curiae brief supporting the position of the
petitioner-client [without any discussion of the Court’s ruling
in Graham vs. State Bar Association, 86 Wn.2d 624 (1976)].

The State Bar has a strong interest in the outcome of this
case. Obviously, a ruling that the Consumer Protection Act
does apply to the practice of law would affect each of us by
not only adding another layer of regulation to law practice;
it could also potentially open the door for the active involv-
ment of the Legislature in setting the standards for law
practice in this state—a constitutional function given clearly
to the Supreme Court.

At the same time, application of the Consumer Protec-
tion Act to the practice of law could create a confusing and
potentially conflicting state of affairs in that it would have
to be applied alongside the Code of Professional Responsi-
bility in setting standards of practice. This would be untenable
in that the Code of Professional Responsibility, as it now
stands under court rule, is fully adequate to govern the
standards of practice and is, in many instances, more restric-
tive and much more specific about the penalties which could
result if the provisions of the Code are violated. In other
words, the Consumer Protection Act adds nothing to the
duties already imposed on the profession by the Code of
Professional Responsibility.

The President’s Corner

The Board of Governors filed an amicus curiae brief in
the Short & Cressman v. Demopolis case on December 30,
1983. The intent was to address the long-range implications
of any attempt to involve the Consumer Protection Act in
the regulation of the practice of law, and not necessarily to
address the specific issues unique to the Short & Cressman
v. Demopolis case. It is our view that the constitutional
separation of powers is the critical issue here. Should the
Court rule that the Act does apply, the Board believes that
the decision shouldinclude a number of considerations which
are inherent in such a decision.

Accordingly, the brief filed by the Washington State Bar
Association suggests that:

(I) The statute at issue is a regulatory statute of
general application, and is not one directed particularly
to the legal profession. Article 1V, Section 1 of the Wash-
ington Constitution provides: “The judicial power of the
state shall be vested in a Supreme Court.” That provi-
sion vests in the Court the power to regulate the legal
profession. A statute purporting to regulate the pro-
fessional conduct of lawyers in particular would in all
probability be invalid under the constitutional separa-
tion of powers.

(2) The statute’s provisions add nothing to, and
subtract nothing from, what lawyers are already required
to do. Their conduct is governed by a Code of Profes-
sional Responsibility (CPR), promulgated and enforced
by the Supreme Court, which is far more stringent than
anything contained in the Consumer Protection Act. The
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CPR is sweeping in its coverage and strict in its sanc-
tions. For example, the statute at bar prohibits “decep-
tive acts or practices” such as false and deceptive adver- B -~

tising. RCW 19.86.020. The CPR condemns the same U s I n ess
conduct and provides for sanctions extending to dis-
barment. See DR 2-101. A statute which purported to V o

alter or expand the duties of lawyer to client, as defined | a U Q t l o n S
by the Supreme Court, even if it appeared to be one of
general application, would clearly contravene the separa- e— N CORPORAT E De—
tion of powers.

(3) Short v. Demopolis is a private suit between lawyer
and client, not an enforcement proceeding by the At-
torney General. The powers of the Attorney General, set
out in RCW 19.86, are not involved in the present case

and need not be addressed. A contention that either the Appraisals of closely held business
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by Eugene J. Craig and Michael B. McCarty

n June 28, 1982, in a plurality opinion, the United
O States Supreme Court struck down as unconstitu-

tional the broad grant of jurisdiction to federal bank-
ruptcy courts which was an integral part of the Bankruptcy
Reform Act of 1978. Northern Pipeline Construction Co. v.
Marathon Pipeline Co., 102 S, Ct. 2858 (1982). The judiciary
filled the jurisdictional void with an Emergency Rule effec-
tive as a local rule on December 25, 1982, which has allowed
the bankruptcy courts to continue to administer the nation’s
bankruptcy laws. A congressional cure, which the Marathon
Court expected, has yet to materialize.

HISTORICAL PERSPECTIVE

Prior to the 1978 Code, the United States District Courts
were the courts of bankruptcy. Section 2 of the 1898 Bank-
ruptcy Act provided that bankruptcy matters would be refer-
red to referees who were appointed by the district courts to
serve six-year terms. District courts were given original and
exclusive jurisdiction over “proceedings in bankruptcy.” The
referee was a judicial officer of the district court who was
authorized by Congress to implement the provisions of the
Bankruptcy Act.

This statute enabled referees to administer the federal bank-
ruptcy laws and issue orders such as those adjudicating per-
sons bankrupt, allowing or disallowing claims, or causing
estates to be collected, reduced and distributed. The referees
could determine the priority of claims and determine issues
related to plans of reorganization. These were primarily ad-
ministrative functions. They also had “summary jurisdiction,”
under Section 23(a) of the Act, over “controversies” arising
in the bankruptcy case concerning property which was in the
custody of the court. This was basically “in rem” jurisdiction.

Section 23 of the former Act limited the jurisdiction of
courts of bankruptcy over “plenary suits” which were defined

as independent suits between trustees or receivers and adverse
claimants. The bankruptcy court had jurisdiction over plenary
suits concerning title to property not in the possession of the
trustee only where the adverse party consented to its exercise
of summary jurisdiction. Magnolia Petroleumn Co. v. Thomp-
son, 106 F. 2d 217 (8th Cir. 1939), revd on other grounds,
309 US. 478 (1940).

BANKRUPTCY REFORM ACT OF 1978

Congress created the Commission on the Bankruptcy Laws
of the United States in 1970. In its July 30, 1973, Report,

0\
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the Commission recommended ‘“[a] comprehensive grant of
jurisdiction to the bankruptcy courts over all controversies
arising out of any bankruptcy or rehabilitation case.. ..
Commission Report, House Document No. 93-137 at 91
(1973). The reason for increasing the bankruptcy court
jurisdiction was to “greatly diminish the basis for litigation
of jurisdictional issues which consumes so much time, money,
and energy of the bankruptcy system...” Commission
Report, supra, at 91.

The Bill which eventually became law granted the new
bankruptcy courts extensive jurisdiction, but, rather than to
create a new Article I1l Court, created the bankruptcy courts
as Article I courts which were adjuncts of the district courts.
Jurisdiction was conferred on the district courts, but was to
be exercised exclusively by the bankruptcy courts. Bankrupt-
cy Reform Act of 1978, Pub. L. No. 95-598.

The Bankruptcy Reform Act granted district courts ori-
ginal, but not exclusive, jurisdiction over all civil proceedings
arising under Title 11, or arising in or related to cases under
Title 11. 28 US.C. § 1471(b). Congress granted the new bank-
ruptcy courts, which would not come into existence until April
1, 1984, power to exercise all of the jurisdiction conferred on
the district courts. 28 US.C. § 1471(c). Section 4@4(a) of Public
Law 95-598 provides that the courts of bankruptcy under the
old Act shall continue to function during the transition period
between October 1, 1979, and March 31, 1984. Subsections
405(a) and (b) of P.L. 95-598 provide that these holdover

CPT shows how your word processor
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vour automated ottice ot tomorrow.
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show you how the word processing
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courts shall exercise the jurisdiction conferred on the new
bankruptcy courts.

Under the 1978 Act, bankruptcy judges will be appointed
by the President with the advice and consent of the Senate.
28 US.C. § 152. The judges will serve 14-year terms, and are
subject to removal by the Judicial Council of the Circuit in
which they serve, on grounds of incompetency, misconduct,
neglect of duty, or physical or mental disability.

JURISDICTIONAL HIATUS

In Northern Pipeline Construction Co. v. Marathon Pipeline
Co., 102 S. Ct. (1982), the Supreme Court held that 28 US.C.
§ 1471 constituted an unconstitutional delegation of Article
111 powers to non-Article 111 courts.

Marathon involved a lawsuit commenced in bankruptcy
court by Northern Pipeline, a Chapter 11 debtor, against
Marathon for breach of contract and warranty, misrepresen-
tation, coercion and duress. Under pre-Code law this was
clearly a “plenary action” based solely on state law and
unrelated to any property within the jurisdiction of the bank-
ruptcy court. Marathon moved to dismiss. The bankruptcy
court’s denial of the motion was reversed on appeal by the
district court, which held that the delegation of authority in
28 US.C. § 1471 to bankruptcy judges, to try cases otherwise
relegated under the constitution to Article 111 judges, was un-
constitutional. Marathon Pipeline Co. v. Northern Pipeline
Co., 12 B.R. 946, 956, S CBC 2d 114 (D.Minn. 1981).

Atrticle I11 requires that “[t]he judicial power of the United
States must be exercised by courts having the attributes pre-
scribed in Art. 1IL.” Northern Pipeline Constr. Co. v.
Marathon Pipeline, 102 S Ct. 2858, 2865. These attributes
are: (1) the judges shall hold their offices during good
behavior and (2) the judges shall have an absolute guarantee
against reduction of salary.

The Supreme Court, in a lengthy and complex plurality
opinion, agreed with the district court, holding that

§ 24l(a) of the Bankruptcy Act of 1978 [28 US.C. § 147i]
has impermissibly removed most, if notall, of “the essential
attributes of the judicial power” from the Art. I1I district
court, and has vested those attributes in a non-Art. IIf ad-
junct. Such a grant of jurisdiction cannot be sustained as an
excreisc of Congress’ power 10 create adjuncts to Art. II1
courts. (at 2879-80, 6 CBC 2d at 807)
In declaring the entire jurisdictional grant to the bankruptcy
courts invalid, the Court noted it was clear that the non-
Article 11l bankruptcy courts could not be vested with
jurisdiction over a state law contract claim such as in
Marathon. However, rather than to invalidate only that facet
of the jurisdictiénal grant, the plurality struck down all of
§ 1471, stating that since Congress provided a “single statutory
grant of jurisdiction” in the 1978 Bankruptcy Code, “it is
for Congress to determine the proper manner of restructur-
ing the Bankruptcy Act of 1978 to conform to the re-
quirements of Art. Ill, in a way that will best effectuate the
legislative purpose.” [d. at 2880, fn. 40.



In his concurring opinion, Justice Rehnquist stated that
although he would only “hold so much of the Bankruptcy
Act of 1978 as enables a Bankruptcy Court to entertain and
decide Northern’s lawsuit over Marathon’s objection to be
violative of Art. III of the United States Constitution” he
agreed that “this grant of authority is not readily severable
from the remaining grant of authority to Bankruptcy Courts
under § 241(a). ... Id. at 2882. Consequently, Rehnaquist’s
opinion, together with the plurality opinion, invalidated the
entire jurisdictional grant to the bankruptcy court.

The Supreme Court, cognizant of the major disruption the
decision would cause, further held that Marathon did not
apply retroactively, and stayed its judgment until October 4,
1982, to “afford Congress an opportunity to reconstitute the
bankruptcy courts or to adopt other valid means of adjudica-
tion, without impairing the interim administration of the
bankruptcy laws.” /d. at 2880. When Congress failed to act,
the court continued the stay until December 24, 1982. Even
though Congress did not remedy the situation by December
24, the Court refused to further extend the stay.

THE EMERGENCY RULE

Faced with the imminent disruption of the bankruptcy
court system, the Judicial Conference of the United States
proposed an Emergency Rule as a basis for administering the
nation’s bankruptcy laws using the existing forum. The district
courts in each district adopted the rule, which is effective until
Congress remedies the situation, or until March 31, 1984, the
last day of the transition period.

The Emergency Rule refers from the district courts to
bankruptcy judges “all cases under Title 11 and all civil pro-
ceedings arising under Title 11 or arising in or related to cases
under Title 11.” The reference may be withdrawn by the
district court at any time on its own motion or on timely mo-
tion by a party. Once the reference is withdrawn, the district
court “may return the matter, or refer part or all of it back
to the bankruptcy judge.”

If the district court refers the matter back to the bankruptcy
court, the bankruptcy judge is authorized to “perform. . .all
acts and duties necessary for the handling of those cases and
proceedings,” except that the bankruptcy judge may not en-
join a court, conduct certain types of criminal contempt pro-
ceedings, hear an appeal from a judgment, order, decree or
decision of another bankruptcy judge, or hold a jury trial.

A bankruptcy judge may enter a dispositive order in all
matters which, under the former Act, would have been con-
sidered administrative proceedings or disputes over which the
bankruptcy court had summary jurisdiction. These core mat-
ters include, inter alia, “[c]ontested and uncontested matters
concerning administration of the estate; allowance of and ob-
jection to claims against the estate; counterclaims by the estate
in whatever amount against persons filing claims; orders
authorizing the use of cash collateral;. . .orders approving the
sale of property of the estate free and clear of liens;. . .and

similar matters.” E.R. § (d)(3)(A). Dispositive orders concern-
ing core matters are final, subject to appeal to the district
court only if a party files a timely notice of appeal.

A notice of appeal from an order entered by a bankruptcy
judge must be filed with the clerk of the bankruptcy court
within 10 days after entry of the order. B.R. 8002. The district
court is the appellate tribunal.

The Rule refers to the bankruptcy court “related matters”
which are defined as “those civil proceedings that, in the
absence of a petition in bankruptcy, could have been brought
in a district court or state court.” E.R. § (d)}3)(A). The
bankruptcy court may hear such matters and shall submit
findings, conclusions and a proposed order or judgment to
the district court for entry. The bankruptcy judge may enter
a final order or judgment in a “related proceeding” if the
parties consent. The district court shall review the proposed
findings and order or judgment submitted by the bankrupt-
cy judge, and the Rule provides that an aggrieved party may
file a notice of appeal from a final order or judgment or pro-
posed order or judgment of a bankruptcy judge within 10
days of the date of entry of the judgment or order or of the
lodgment of the proposed judgment or order. ER. §(e)l).

The Emergency Rule also provides that the parties are en-
titled to de novo review, and the district court need not defer
to the bankruptcy court’s findings of fact. ER. (e)(2)(B). This
is a significant deviation from Bankruptcy Rule 8013, which
became effective on August 1, 1983 (as well as from its pre-
decessor, Bankruptcy Rule 810), which provides that the
reviewing court shall not set aside the bankruptcy judge’s find-
ings of fact unless clearly erroneous.

VALIDITY OF EMERGENCY RULE

Before the Emergency Rule had even been adopted by the
district courts, it was criticized and declared unworkable as
well as unconstitutional by the National Bankruptcy con-
ference, in a statement prepared by Harvard professor Vern
Countryman. “Emergency Rule Compounds Emergency,” 57
Am. Bankr. L. J 1 (1983).

Much of Countryman’s argument is based upon his con-
struction of the jurisdictional provisions of the 1978 Code,
as well as his interpretation of Marathon. As to any provi-
sions of the rule which permit a bankruptcy court to exercise
jurisdiction with the parties’ consent, Countryman writes,
“[w]e are aware of no authority for the proposition that
private parties, by their consent or failure to object, can waive
the separation of powers doctrine and vest Article 111 jurisdic-
tion in other than Article 111 judges.” /d. at 20-21. Subject
matter jurisdiction simply cannot be conferred by consent or
waiver.

Soon after the implementation of the Emergency Rule,
several bankruptcy courts began to echo the concerns of
Countryman. See, e.g., In re Mahan and Rowsey, Inc., 8 CBC
2d 212 (B.CtW.D.Okla 1983); /n re Tip-Pa-Hans Enterprises,
Inc, 8 CBC 2d 144 (B.CtW.DVa. 1983); In re Williamson,
8 CBC 2d 396, (B.CtM.D. Ga. 1983).
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Notwithstanding the concerns of the bankruptcy bench,
necessity has triumphed. As one district court stated,

The reality is that there is in place an entire system of bank-
ruptcy courts, staffed with judges and supporting personnel
who have specialized knowledge and experience in the han-
dling of bankruptcy cases. That system was created by Con-
gress, not by the courts, and for the purpose of performing
the same functions the district courts have delegated to the
bankruptcy courts under local Emergency or Interim Rules.
So long as the district courts assign to the bankruptcy courts
no functions beyond what Congresss was willing to assign to
them, there is no ground for the argument that the courts
have usurped an authority that belongs exclusively to Con-
gress. Moody v. Martin BJ, 8 CBC 2d 169, 179
(D.CtW.DWis )

A four-judge panel of district court judges in Utah found
that § 1471 created a “two-step grant of power under the pro-
visions of the Bankruptcy Reform Act of 1978—one to the
United States District Court and one to the Bankruptcy
Court—and that Marathon invalidated only the grant to the
Bankruptcy Court.” /n re Color Craft Press, Ltd. 8 CBC 2d
93, 95 (D. Utah 1983).

Several circuit courts have upheld the Emergency Rule. /n
re Braniff Airways, Inc., 27 B.R. 231 (D.C.N.D.Iex. 1983),
aff’d, 700 F.2d 214 (5th Cir,, 1983), cert. denied, 51 U.SLW.
3837 (US. May 23, 1983) (No. 82-1623); First Nat. Bank of
Tekomah, Neb. v. Hansen, 702 F. 2d 728 (8th Cir. 1983), cert.
denied, 51 US.LW. 3913 (US. June 27, 1983) (No. 82-1802).
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The Sixth Circuit noted that the Rule basically re-establishes
the “institutional pattern for handling bankruptcy matters as
it was” under the bankruptcy laws prior to the 1978 Act.
White Motor Corp. v. Citibank, N.A, 8 CBC 2d 274, 277
(6th Cir,, 1983). The Court held “§§ 1471(a) and (b) which
give the district courts original jurisdiction in all cases under
Title 11 were not affected by the Supreme Court’s decision
in Marathon.” The Court focused on the concurring opinion
which “specifically referfs] to the unconstitutional grant of
jurisdiction only to the bankruptcy courts; the concurrence
never even mentions the district courts.” /d. at 282. The White
Motor Court stated that 28 USC § 1334, which was not
repealed, also gives original jurisdiction over bankruptcy mat-
ters to district courts. The United States Supreme Court has
declined to review the White Motor case.

LEGISLATIVE PROPOSALS

As this article is being written, there are several bills before
Congress designed to remedy the Bankruptcy Court jurisdic-
tional problem. One bill would create an Article I1l bankrupt-
cy court. This solution would eliminate the distinction be-
tween various types of proceedings, the procedure for refer-
ring cases from the district court to the bankruptcy court,
and the partial reliance on consent jurisdiction.

Another proposal is much more complex. The Bankrupt-
cy Court and Federal Judges Act of 1983, S. 1013, which the
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Senate passed on April 27, 1983, would not create an Article
[ bankruptcy court. It preserves the current provisions of
the 1978 Code with respect to the process for appointment
(by the President with the advice and consent of the Senate),
the term of office (fourteen years) and the process for removal
(by the Judicial Council of the Circuit).

Senate Bill 1013 would create the bankruptcy courts as ad-
juncts to the district courts. The district courts would be given
original and exclusive jurisdiction over all cases under Title
II, and original but not exclusive jurisdiction over all civil
proceedings arising under Title 11 or arising in or related to
cases under Title 11.

There are also provisions in the Senate legislation which
provide for recall by the district court on its own motion or
on the motion of a party or bankruptcy judge who files a
petition with the Clerk of the district court. Whether to grant
recall is within the discretion of the district court, except that
where the proceeding involves a claim or cause of action
which is not one arising under Title 11 or arising in a case
under Title 11, the district court shall grant recall.

Once a case has been recalled, the district court would have
the discretion to either decide the case, or designate a
bankruptcy judge to serve as special master, or refer the case
or proceeding to a United States Magistrate, or to a bankrupt-
cy judge “who shall exercise all of the Jurisdiction and powers
of a United States Magistrate under 28 USC § 636.”

There is also a provision for consent jurisdiction in the pro-
posed Senate Legislation. Any proposal which relies on con-
sent jurisdiction should be considered in light of the recent

minth Circuit decision in Pacemaker Diagnostic Clinic of

America, Inc v. Instromedix, Inc., Nos. 82-3152, 82-3182 (9th
Cir. August I, 1983), which held that litigants may not by
consent confer subject matter jurisdiction on a magistrate.

Congress faces the stalemate which existed when it enacted
the 1978 Bankruptcy Reform Act. While Article 11 status for
bankruptcy judges would resolve the jurisdictional problem,
the political implications of a president appointing over 200
Article I11 judges are profound. On the other hand, the cur-
rent Senate proposals contain provisions which could create
even more confusion and litigation with respect to bankruptcy
court jurisdiction.

CONCLUSION

The bankruptcy courts continue to administer the bank-
ruptcy laws. The judiciary has provided a mechanism which
enables bankruptcy judges to exercise, with certain limitations,
the jurisdiction Congress attempted to confer on them. The
procedures under the Emergency Rule entitle litigants in a
proceeding related to a bankruptcy proceeding to have their
disputes determined, in the final instance, by an Article 111
court.

While the Emergency Rule has prevented the disintegra-
tion of the bankruptcy system, it is not a final solution. Con-
gress must respond and enact a constitutional law which clear-
ly sets forth the extent of bankruptcy court jurisdiction.[]
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Chapter 11: Trends and Solutions

by Judge Kenneth S. Treadwell
and Donald E. Hacker, Jr.

tatistics reveal that disturbing results have been achieved

in Chapter 11 cases filed in the Western District of

Washington, at Seattle. From the inception of the
Bankruptcy Code on October I, 1979, through March 31,
1983, 656 cases were filed under Chapter II, the business
reorganization chapter of the Code.* Of these cases, 178 have
been converted to another chapter; 95 have been dismissed;
and only 23 have had plans confirmed.

A closer look at the 23 cases with confirmed plans reveals
that five of the plans provided for liquidation; ten provided
for sale of the debtor’s assets or stock to another entity; and
only eight provided for the debtor to rehabilitate itself without
substantial change in asset or stock ownership. Interviews by
telephone with the participants in the latter group reveal that
only four of the debtors involved may be said to have com-
plied fully with the terms of their confirmed plans.

Even more troubling, today there is estimated to be a
dividend for unsecured creditors in less than 1% of the cases
filed under the Code, as compared to 11-14% of the cases
filed under the former Bankruptcy Act.

These results speak poorly of the ability of Chapter Il to
maintain the production of goods and services, employment
and order in credit markets. They may be attributed in large
part to two drastic changes which were made in bankruptcy
law when the Bankruptcy Code went into effect in 1979,

First, the requirements for compensation to attorneys for
debtors changed markedly. Under the former Bankruptcy Act,
attorneys representing debtors in Chapter XI arrangement
proceedings could be compensated only where their services
were held to be beneficial to creditors. Thus, if a debtor’s
Chapter XI case did not result in a confirmed plan, the
debtor’s attorneys generally would not be compensated. Now,
under Code §330, lawyers in bankruptcy cases are to be paid
fees “based on the time, the nature, the extent, and the value
of such services, and the cost of comparable services.” This
liberalization of the requirements for compensation has had
the unfortunate effect of encouraging attorneys to file cases
in Chapter 11 which offer no hope of achieving confirmation
of a plan.

Second, the Code has intentionally removed bankruptcy

*During the 1969-1971 recession in Washington, there were less than 100
Chapter X and Chapter Xl cases filed in Seattle, and that recession was
much more severe in its local effects than was the recent recession. Between
January, 1970, and December, 1971, Boeing reduced its work force by
approximately 65,000 persons, or by almost two-thirds.

judges from the administration of bankruptcy cases. Formerly,
bankruptcy judges were charged with the administration of
Chapter XI cases from the time of filing to the time of
confirmation. For example, the judges always met with
debtors at the inception of cases; required debtors to employ
certified public accountants to file regular financial statements
with the Court; and closely supervised the business of debtors,
to make certain that debtors were not incurring unpaid taxes
or creditors while operating under Chapter XI. Now, the lack
of supervision by bankruptcy judges over Chapter 11 cases
has resulted in filed cases languishing in court while the
debtors incur new sets of post-petition unsecured creditors.

The difficulties with these changes in bankruptcy law are
compounded by unreasonable reliance in the Code on the
willingness of creditors comuinittees to act. As intended by the
draftsmen of the Code, Chapter 11 was to be based on an
adversary system with active participation by creditors in
protecting their interests, counterbalancing the debtor’s
interests. Yet, in most cases, creditors are inactive. And, as
of March 31, 1983, in only 43 of the Chapter 11 cases in
Seattle with active creditors committees have the committees
hired a lawyer or accountant.

Given the poor results achieved by Chapter II in Seattle,
what can be done?

Ponsld E. Hacker, Jr. s an
bankruptcy judge for the Western  associate with the Seatile law firm
District of Washington, at Seatltle. of Roberts & Shefelman, and former
He practiced law in Seattle for law clerk to Judge Treadwell. He
several years before his appointment  once practiced bankruptcy and cor-
{o the bench in 1967. porate reorganization law with the
Jirm of Craig & Macauley in Boston.
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DEBTOR’S RESPONSIBILITIES

Initially, debtors must be more aware of their responsi-
bilities. All petitions filed under Chapter 11 must be filed in
good faith. A petition filed in bad faith may manifest an
intent to cause hardship of delay to creditors by resorting to
Chapter 11 merely for the purpose of invoking the automatic
stay, without an intent or ability to reorganize. In re Thirtieth
Place, 30 B.R. 503 (9th Cir. Bkrtcy. App. 1983).

If debtors are to avail themselves of the protection of the
automatic stay, it follows that they may be required to comply
with certain filing requirements imposed to ensure that
Chapter 11 cases do not languish in court, but accomplish
their statutory purpose. In this regard, local Bankruptcy Rule
4005 requires debtors (or trustees) to file detailed financial
summaries each month in all Chapter 11 cases in which
business is continued. Such rule provides for dismissal or
“other appropriate relief” where the debtor (or trustee) has
“failed to substantially comply with this rule.” Thus, where
the debtor has made no effort to file a plan within the 120-day
exclusive period provided, or where the debtor has failed to
file monthly financial statements, the debtor’s Chapter 11 case
may be dismissed or converted to liquidation proceedings by
the Court.

Courts have recognized an inherent power to protect
themselves and the law from abuse by converting Chapter

Quality Legal Services Since 1930 in

WORKERS
COMPENSATION

Industrial Injury and Occupational
Disease have been emphasized in our
practice for over 50 years.

We welcome and appreciate your
referrals in this specialized area.

THE WALTHEW FIRM
Charles F. Warner Christopher M. Eagan
Thomas Patrick Keefe Robert M. Keefe
Eugene Arron James C. Causey, Jr.
John J. Costello Edward F. Boyer
Robert H. Thompson John E. Walthew

of Counsel

(206) 623-5311
The Walthew Bldg.
123 Third Avenue South
Third South & Washington
Seattle, WA 98104

16 WASHINGTON STATE BAR NEWS February, 1984

11 cases sua sponte. See, e.g., In re Nikron, Inc, 27 B.R. 773
(Bkrtcy. E.D. Mich. 1983). Moreover, the power to terminate
the operation of a business in Chapter 11 is unconditionally
conferred upon the Court, (/d. at 777; Cf., Code §1108). In
light of the statistics, it is incumbent upon the Court to take
amore active role in exercising its inherent powers and to seek
dismissals or conversions to Chapter 7 liquidations in appro-
priate Chapter 11 cases.
CREDITOR’S REMLEDIES

No substantive changes in debtor-creditor roles under the
Code are currently pending in Congress. For now, and in the
near future, the burden remains with the creditors to monitor
Chapter 11 cases and act to protect their interests.

However, as previously noted, unsecured creditors often fail
to secure the services of an attorney or accountant. It is
axiomatic that such services are necessary to counterbalance
the debtor’s role in Chapter 11 cases. The Code, therefore,
provides a remedy. Pursuant to Code §328, unsecured
creditors committees may apply to the Court for approval
of the employment of a professional person upon ‘‘any
reasonable terms and conditions. ...” Thus, an unsecured
creditors committee may request authorization to employ
counsel with a retainer to be paid by the debtor.

The remedies which may be employed by creditors to
protect their interests differ according to the nature of the
debt and the debtor’s prospects for reorganization. Creditors
should identify those cases in which reorganization is not
likely to occur — statistics show that the vast majority of
cases belongs in this group — and take appropriate action.
For example, Code § 1112(b) provides that creditors may move
to convert a Chapter 11 case to a Chapter 7 liquidation or
to dismiss the case for “cause” including (1) continued loss
to or diminution of the estate and absence of a reasonable
likelihood of rehabilitation; (2) inability to effectuate a plan;
(3) unreasonable delay by the debtor that is prejudicial to
creditors; and (4) failure to propose a plan within any time
fixed by the Court.

Often, debtors file for relief under Chapter 11 focusing on
short-term survival to avoid immediate foreclosure or
forfeiture by a secured creditor. Although Code §1121 provides
the debtor an exclusive right to file a plan within the first
120 days after the order of relief in the case, debtors often
fail to either file a plan within such period, or make a timely
request for an extension of time to file a plan. Creditors in
such circumstances may then move to have the case dismissed
or converted to Chapter 7. Alternatively, creditors may file
their own plan of reorganization or liquidation under Chapter
11. Even where the debtor has filed a plan within the 120-day
exclusive period, if the debtor has been unable to obtain
approval of the plan by each class of. interests which are
impaired under the plan, creditors may file their own plan.

Where reorganization appears contrary to the interests of
creditors, they may wish to oppose requests by the debtor to




borrow funds in order to continue the operation of the
debtor’s business. Most often, such a borrowing request will
appear in the form of a request that the lender be given
“superpriority” under Code §364 ahead of administrative
expenses and unsecured creditors.

Where reorganization of the debtor appears to be in the
best interests of creditors, they may oppose the sale of assets
by the debtor on the ground that such assets are necessary
to the rehabilitation of the debtor. In any event, creditors
should vigilantly require the proper appraisal and sale of
assets to maximize the return to the estate for their benefit.

HELP FROM THE NEW RULES

On August 1, 1983, a new set of bankruptcy rules pro-
mulgated by the Supreme Court went into effect. These rules
contain certain new procedures which may aid creditors. In
particular, relief from the automatic stay must now be
requested by motion. See, Bankruptcy Rule 4001(a). Formerly,
the most common avenue to relief from stay in the Western
District of Washington was by summons and complaint
(which required the payment of a sixty dollar filing fee). Now,
the new rules permit the Court in most cases to decide relief
from stay requests in a manner procedurally similar to
summary judgment motions (e.g., upon motion, affidavits
and after consideration of memoranda and oral argument).

As under the former bankruptcy rules, a preliminary hear-
ing must be held within 30 days. Code §363(e).

In the event that the Court deems oral testimony appro-
priate, the Court may continue the stay for an additional
thirty days pending final hearing. /d. The motion for relief
from stay should be heard by the judge to whom the case
has been assigned at the time of filing of the petition.
Creditors may have their requests for relief heard sooner, for
example, than was possible under the former summons and
complaint procedure (which permitted debtors twenty days
to answer). Where necessary, the Court may reduce the time
for hearing. See, Bankruptcy Rule 9006(c).

The new rules also aid the partnership creditor. Bankruptcy
Rule 1007(g) provides that in addition to the schedule of assets
and liabilities, statement of financial affairs, and statement
of executory contracts of the partnership which are required
to be filed, the Court may order any general partner to file
a statement of personal assets and liabilities with the Court.
Thus, where it appears that partnership assets may be
inadequate to satisfy partnership debts, creditors may request
the Court to order the general partners to reveal their personal
financial information.

CHAPTER 13 TO THE RESCUE?

Increased awareness by debtors of the responsibilities of
filing under Chapter 11 and increased participation by
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creditors in using remedies now available to them may go a
long way toward reversing the disturbing statistical trend in
Chapter 11 cases. Another, simpler solution may be found
in Chapter 13 of the Code.

Chapter 13 relief is currently available to individual debtors
with regular income, whose unsecured debts do not exceed
$100,000, and who owe less than $350,000 on secured
liabilities. It is available to business debtors, and has been
used to achieve more favorable results than in Chapter II
cases.

As of April 15, 1983, in Seattle, some 209 business cases
had been filed under Chapter 13 of the Code. Of this number,
113 were still active, while the remainder were completed,
tranferred to Chapter 7, or dismissed. Of the active cases,
63 (61%) were current in all payments; 34 (33%) were one
month delinquent; S (5%) were two payments behind; and
one case was 3 payments behind — a remarkable record. This
success rate can readily be traced to certain key procedural
differences between Chapter 11 and 13, to-wit:

e The Debtor in c.13 must file a plan with the petition.

e The c.I3 Trustee takes over the Debtor’s business at the
time of filing.

e The c.13 Trustee works with the Debtor and his attorney
to develop a feasible plan.

e Acceptance by creditors of the plan is not required in cl3.

e [f the Debtor’s c.13 plan is found to have been filed in
good faith, it is confirmed.

e The c.I3 Trustee reviews the Debtor’s monthly financial
statements.

e The c.13 Trustee collects and distributes the payments
under the Debtor’s plan.
In addition, Chapter 13 cases are self-supporting, while other
bankruptcy proceedings cost taxpayers nationally over $100
million each year.

Chapter 13 jurisdiction should, therefore, be expanded. If
jurisdiction were expanded simply to be available to corpora-
tions and partnerships, 102 of the Chapter 11 cases filed in
Seattle could be transferred to Chapter 13.

If the limitation on debts in Chapter 13 cases were increased
to $500,000 unsecured and $1,000,000 secured, all but 76 of
the Chapter 11 cases filed in Seattle could be transferred to
Chapter 13. Such expansion of Chapter 13 would result in
savings to taxpayers, increased dividends to unsecured
creditors, and reduced delay and expense to secured creditors
in realizing on their security.

CONCILUSION

Statistics reveal serious weaknesses in the operation of
Chapter Il cases in the Western District of Washington.
Absent broad Congressional reform of the Code, increased
participation by creditors is necessary, along with increased
awareness by debtors of their responsibilities in filing under
Chapter 11. O



PREFERENCES IN BANKRUPTCY

Advising the Business Client

bv Michael G. Wickstead

customers are common and costly to business clients. Not
only may accounts receivable never be collected, but the
bankruptcy court may order the client to return money or
property received on account from a bankruptcy customer
because a previous transfer is deemed to be a “preference.”
Insult is thus added to injury and the client’s losses increase.
The purpose of this article is to set out general rules and
guidelines to be used in advising business clients how to avoid
or defend against a bankruptcy trustee’s demand for return
of money or property alleged to have been received in a
voidable preferential transfer. The discussion will focus upon
“preferences,” as governed by Section 547 of the Bankruptcy
Code. Preference claims arising under Washington State Law
(RCW 23.72; governing transfers recoverable by state court
appointed receivers) will not be addressed, but may apply in
some cases.

I n today’s economic climate, bankruptcy filings by credit

DEFINITION

In bankruptcy, actions to avoid preferential transfers are
governed by 11 USC Section 547. A “preference” is defined
in Section 547 (b) as follows:

Any transfer of property of the debtor

(I) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the
debtor before such transfer was made;

(3) made while the debtor was insolvent;

(4) made on or within 90 days of filing the bankruptcy
petition, or within I year of filing the bankruptcy petition
if transfer was to or for an “insider” who had reasonable
cause to believe the debtor was insolvent at the time of the
transfer;

(5) that enables such creditor to receive more than it would
have received absent that transfer in a Chapter 7 liquidation
of the debtor.

For purposes of Section 547, the debtor is presumed to be
insolvent during the 90 days prior to filing the bankruptcy
petition. “Insolvent” and “insider” are narrowly defined terms
(11 USC Section 18I {25] and [26]) and should be reviewed.
In general, a debtor is “insolvent” if its debts exceed the fair
value of its assets. “Insider” includes relatives of partners or
individuals, directors, officers, or persons in control of a
corporation. “Transfer” is broadly defined, at 11 USC Section
101 (41), to include all voluntary and involuntary modes of
disposing of an interest in property and includes liens and
security interests suffered or granted by the debtor in any of
its property.

“Preference,” as used in the Bankruptcy Code, is not
restricted to the commonly understood meaning of gaining
some special advantage over other creditors (compare RCW
23.72). A debtor may have paid some pre-bankruptcy bills
when due and may have ignored others, without creating a
“preference.” On the other hand, as discussed later, normal
course payment of bills on 46-day terms or longer may be
a “preference” even though the debtor has paid all pre-
bankruptcy bills when due.

Michael G. Wickstead is a partner
in the Seattle law firm of Ogden, Og-

den & Murphy. He is also secretary and s
corporaie counsel for Western Farmer’s L
Association. i,




EXCEPTIONS

Section 547(c) describes certain categories of transfers
which are not preferences for purposes of Section 547:

— a transfer intended by the debtor and creditor to be
a contemporaneous exchange for new value given to the
debtor, and which is in fact a substantially contemporaneous
exchange;

— payment of a debt incurred in the ordinary course of
business or financial affairs of the debtor and the transferee,
made not later than 45 days after the debt is incurred, made
in the ordinary course of business or financial affairs of the
debtor and transferee, and made according to normal business
terms;

— transfer of a purchase money security interest which
is perfected within 10 days of the transfer,

— transfer to a creditor that thereafter gives new value to
or for the benefit of the debtor, not secured by an otherwise
unavoidable security interest and on account of which the
debtor did not make an otherwise unavoidable transfer to or
for the benefit of such creditor (for instance, when the debtor
pays an existing debt in return for the advancement of addi-
tional or new credit);

— the grant of certain security interests in inventory or
receivables; and

the fixing of a statutory lien that is not avoidable under
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11 USC Section 545. (Section 545 permits the perfection of
a statutory lien, except a lien for rent, which could have been
enforced under applicable non-bankruptcy law against a bona
fide purchaser for value, following that purchase; such as the
filing of a mechanic’s or materialman’s lien).

Section 547 also contains specific, complex rules regarding
when a transfer occurs, especially relating to transfers of real
property, perfection of a security interest, and transfers to
secure reimbursement of a surety furnishing a bond to dissolve
a voidable judicial lien.

PRACTICE POINTS

In light of the preference rules of Section 547, the legal
advisor for businesses selling goods and services on credit
should consider the following guidelines for his or her clients:

1. Sales to financially troubled customers should be for
cash or cash equivalent to be paid at the time of sale.

2. Sales on unsecured credit should require payment to be
made in less than 45 days from the date of delivery of the
goods.

3. Purchase money security interests are enforceable, but
must be perfiected within 10 days of attachment of the security
interest.

4. Grants of security interests by financially troubled
customers for existing debts are usually voidable preferences
if the transfer occurs within 90 days of commencement of
a bankruptcy case. However, inventory flooring arrangements
and other secured credit transactions are generally not

PRACTICE TIP:

In February, 1983, the Washington State Supreme Court
ruled that a judgment lien does not attach to the excess
value of homestead property prior to compliance with the
valuation provisions of RCW 6.12.140- .280 (Mahalko v. Arc-
tic Trading Co., Inc., 99 Wn.2d.30(1983)).

If the judgment debtor were to commence bankruptcy pro-
ceedings prior to 90 days following completion of the valua-
tion proceedings of RCW 6.12.140-.280, the judgment lien
could be voided by the Bankruptcy Court as a preference.

challengeable as “preferences” as long as the security interests
were perfected more than 90 days prior to commencement
of the customer’s bankruptcy case (but “improvement” of
the secured creditor’s position during the 90 days prior to
bankruptcy may be a preference).

5. Creditors who are closely involved in the management
or control of the debtor may be considered “insiders,” in
which case a I-year preference period will be applicable.

6. Once amounts in the debtor’s account have become
more than 45 days past due, apply payments received to
balances less than 45 days old before applying payments to
older balances (assuming application of payments is not
otherwise restricted by contract, regulation, or custom).




Defending the attempt by a bankruptcy trustee or debtor
in possession to recover an alleged voidable preference.

The lawyer who does not frequently practice in matters
relating to bankruptcy should know that numerous defenses
are available to a creditor who has allegedly received a
voidable preference. These defenses may include the tollowing:

1. Rebutting the presumption that the debtor was insol-
vent at the time of transfer.

2. Asserting that the transfer was a contemporaneous
exchange for new value.

3. Asserting that the transfer was made within ordinary
business terms (of creditor and debtor) and no more than
45 days after debt was incurred.

PRACTICE TIP:

ACME sells goods to Banko Co. on 60 days terms, with
$5,000/month average sales. Banko Co. files bankruptcy.
The trustee demands return of $15,000 paid by Banko Co.
to ACME during 90 days prior to bankruptcy. ACME refuses
and demands payment of $10,000 account.

Who wins?

Bankruptcy Court rules that payments received by ACME
during 90 days prior to Banko Co.’s bankruptcy are voidable
preferences and orders ACME to pay $15,000 to the trustee.

Now, ACME is out $25,000!

4. Asserting that payment received and applied to debts
more than 45 days old caused the creditor to grant new credit
(new value).

S. Asserting that the transfer received was no more than
what the creditor would have received in a Chapter 7
liquidation.

Note also that preferential transfers governed by Section
547 are “voidable,” not “void.” The trustee or debtor in
possession must bring a motion to set aside the transfer as
a “preference” and to obtain an order reauiring the transferee
to turn over the property or interest received to the debtor’s
estate (Section 550).

SUMMARY

Principles set out in Section 547 of the Bankruptcy Code
should be considered in tormulating a business client’s credit
policies. “Preferences” can often be avoided if credit terms
to financially troubled customers require payment in less than
45 days and if security arrangements are perfected prior to
the extension of credit.

If a business client does receive a demand from a bankrupt-
cy trustee for return of money or other property claimed to
have been received in a preferential transfer from a customer
now in bankruptcy proceedings, defenses are available and
should be asserted to avoid greater losses for that client.

O
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Hermann’s Import Service
6800 Roosevelt Way N.E., Seattle /

AUTHORITY
IN
AUTOMOTIVE
MEDICINE

Author and
Lecturer

e Vehicular impact investigation and reconstruction:
—Analysis of patterns of injury — occupants,
pedestrians, etc.
—Causal relationships, if any, of claimed injuries
—Disability examinations with prompt. comprehen-
sive reports — criminal, civil and industrial cases

e Personal injury, products liability, highway design

e Seat beit defense

¢ Medical practice now limited to this field

e Expert witness testimony, investigations, and travel

PETER FISHER, M.D.
2100 Third Avenue, #2302
Seattle, WA 98121
Telephone: (206) 624-9997
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WASIKEIINGION STAIE BAR NEWSLINE

The Board’s Work @

by Steven A. Reisler

BOARD BROADENS OLYMPIA, January 13 -- Faced with a collection of
ADMISSION TO PRACTICE RULES cutdated and sometimes contradictory admission to
practice rules, the Board of Governors has estoblished

new guidelines for out-of-state lawyers who wish to
sit for the Washington State Bar Examination.

The Board specifically conrsidered whether non-resident practicing attorneys who graduated
from non-AEA approved law schonls may apply for membership in the WSBA. Noting that 34 states
have scme deqree of professional reciprocity, King County Gcvernor Bill Dwyer moved that the
Board approve the following language for a "lawyer applicant” rule:

A person who meets all the qualifications of a general applicant except graduation
from an approved law school or completion of the law clerk program in this state
will be eligible to take the bar examination as a "lawyer applicant" if:

a) he or she has engaged in the active practice of law for at least three
years; or

b) he or she has held a full-time position as a teacher of law in a state
or territory of the United States for at least three years: or

c) he or she has held a full-time judicial position in 2 court of record
of any state or territory of the United States for at least three years.

By a 5-4 vote, paragraph b) of the motion was amended so that teachers of law sitting for
the bar examination must have taught at an approved law school. The motion, as amended,
carried 8-2. Fourth District Governor Don 3ond and Second District Governor Ted Zylstra
opposed the motion because they viewed the three-year practice requirement as too short forx
bar applicants who have not graduated from approved law schools.

In a related matter, King County Governor Tom Loftus moved that the Board retain the contro-
versial "law clerk" program by which persons may read for the bar without attending law schouol.
Loftus championed the program because, he said, we could otherwise become an elitist profession
in a country where everyone should have the oppertunity to pull him or herself up by the boot-
straps.

Sixth District Governor Pat Comfort did not disagree with Loftus, but he was concerned
about slack in the program, specifically in the degree to which law clerk spcnsors monitor
their charges. Governor Zylstra commented that "this is a grand opportunity...to decide
whether we are going to have the highest standards or whether we are going to compromise. We
would not be labeled as 'elitist' because we state that to be a lawyer you have to go to law
school. That is no less reasonable than to require doctors to attend medical school."”

Eighth District Governor George Kargianis spoke for the group when he observed that the
Bar's real concern was that whoever sits for the bar exam should have no less than the
"equivalent” of a law school education.

The Board ultimately voted unanimously to retain the law clerk program and reserved for
later discussion how the program should be restructured.

LEGISLATIVE POSITIONS The Board of Governors took the following positions
on legislation pending in or to be introduced before
the 1984 Washington legislature:

1. Referred to the legislative committee proposed legislation which would make judgement
liens attach from the date the judgement is recorded with the auditor of the ceounty in which
realty is located (10-0);

2. Endorsed an amendment to the law pertaining to deeds of trust such that notice of sale
need not be given to senior encumbrancers (8-2);
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3. Opposed the principle of expanding evidentiary "privileged communications" to any group
until after conducting a thorough study of the subject generally. The Board also specifically
referred to the Trial Practice Section's proposed legislation which would extend a conmunica-
tions privilege to registered nurses (10-0); and

4. Referred to the Court Rules and Procedures Committee proposed legislation which would
eliminate the automatic filing of interrogatories and the necessity for reporters to indefinitely
retain deposition transcripts (10-0).

OTHER WORK

MEETING WITH THURSTON/MASON BAR -- Addressing a combined meeting of the Thurston and Mason
County Bar Associations, WSBA President Hob Redman told the assembled lawyers that the local

and state bar associations must stay in touch with one another. Reiterating his administration's
theme of communication and cuoperation, KRedman urged Washinrgtou's lawyers to work for their
common objectives and to make their opinions heard on such topics as IOLTA and judicial salaries.

Weeks before, President Redman had cirxculated a letter to the Bar advising that the WSBA had
filed an amicus brief in the controuversiai case of Short v. Demopolis currently pending before
the State Supreme Court. The case concerns the applicability of the Consumer Protection Act
to the legal profession. The WSBA's position, according to Redman, is that the Court must
consider its own jurisdiction over the practice of law before deciding the issue.

ABA MID-WINTER MEETING -~ By unanimous vote, the Board sent an uninstructed Washington dele-
gation to the ABA's mid-winter meeting.

THE NEXT MEETINGS OF THE BOARD OF GOVERNORS WILL BE:

February 10 & 11 -- Executive Inn, Fife
March 16 & 17 -=- Red Lion, Pasco
April 13 & 14 -- Laurel Point Inn, Victoria, B. C.

General Meetings of the Board of Governors are open to the Bar.

1983 EDITION
Washington Lawyer Practice Manual

+ 3-volume, Washington Lawyer Practice Manual (sum-
maries andreference sources for 17 areas of Law)

» Current 1983 Supplement

* 900-page, 2-volume Washington Lawyer Form Manual
(checklists and formsfor 19 areas of Law)

« Current 1983 Forms Supplement
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YOUNG LAWYERS SECTION ——__ Set(s) of the 1983 Forms Supplement at ]
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~- D N S N N N S N D S D D S B B B D B B B S B B B B S B B B B BS BE D BE B BE BE BE BE B BE BE BE an .. "

®




When You Need a

BUSINESS
VALUATION

Consult the Largest and Most Experienced
Professional Business Valuation Staff in the Northwest

HEADED BY...

SHANNON P. PRATT, one of the
most experienced and nationally re- §
cognized leaders in the profession of
business appraisal. He supervises staff
appraisals and frequently acts as nego-
tiator, arbitrator and expert witness.
His speeches and seminars on al! aspects
of business valuation have been pre-
sented to professional audiences from & A .
Hawaii to the Atlantic Coast. Dr. Pratt is chairman of the
Business Valuation Testings and Certification Committee of
the American Society of Appraisers and chairman of the
Valuation Advisory Committee of The ESOP Association of
America. He holds a doctorate in business administration
from Indiana University and is a Chartered Financial
Analyst and a Certified Business Couselor.

AUTHOR OF. ..

The nation’s leading textbook on VALUING
valuation, published by Dow Jones _A i
rwin, Inc. (copies of the book may BUSINESS
be obtained from the address below ki e

for $45.00 prepaid.

SHANNON PRATT

WILLAMETTE'S PROFESSIONAL STAFF. . .
offers both depth and variety in educational backgrounds,
professional credentials and experience. All members of the
professional staff hold one or more undergraduate, masters,
or doctorate degrees in such fields as finance, economics,
library science and accounting. Professional credentials held
by members of the analytical staff include Chartered Finan-

cial Analyst, Senior Member of the American Society of Ap-

praisers {business valuation specialty), Certified Business
Counselor and Certified Financial Planner.

TRANSACTIONS/MERGERS
Selling Out
Acquiring Another Company
Buying/Selling Minority Shares
Partnership Dissolutions
Employee Stock Ownership Plans
Estate Freezing Recapitalizations
Going Public
Divesting Portion of Company

LITIGATION SUPPORT, ARBITRATION
AND EXPERT TESTIMONY
Divorces
Dissenter Stockholder Suits
Lost Profits Cases Rising From
Breach of Contract, Antitrust Violations,
Infringements and Other Causes
Condemnation

OTHER BUSINESS VALUATION NEEDS
Estate Gift and Inheritance Taxes
Buy/Sell Agreements
Estate Planning
Incentive Stock Option Plans

Willamette Management Associates, Inc.

400 S.W. Sixth Avenue, Suite 1115, Portland, Oregon 97204
Seattle (206) 447-9784 Portland (503) 222-0577
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Can Bankruptcy Take a Byte Out of Your Practice?

by Michael Garrison
and Michael Dunlop

The answer to this question is emphatically “YES.” Many
a company has its financial lifeline attached to both its
computer system and its cash flow.

Because of the recent deep recession, companies have seen
cash reserves so severely depleted that any slight deviation can
spell disaster. Banks have reduced the amounts that they will
lend, and suppliers have shortened their payment requirements
while customers are taking longer to pay invoices. Businesses
examine their operating expenses to see how they might be
reduced, hoping to improve cash flow. @ffice automation is
frequently an option selected.

Companies are enticed by the prospect of a computer
system which will allow them to reduce office staff. They are
persuaded by overzealous salespeople that the computer will
reduce inventories, rein-in errant accounts receivable, and
otherwise improve cash flow. The flip side of the coin is often
ignored.

A computer system is probably the single largest capital
expenditure a small company can make. Nonetheless,
businesspeople rely upon their own limited expertise in
negotiating, contracting and implementing the new system.
As a result, contingencies, disputes over costs not anticipated,
and general performance assurances are seldom incorporated
within the contract documents.

Recourse for non-performance is normally a dollar short
and a day late. This problem can be exacerbated by using
third-party financing, where the vendor is usually paid by the
lending institution before delivery is made.

When the vendor has not yet been paid, one of the few
methods by which performance can be insured is withholding
payment (typically 70% of the total purchase price). If on
the front end, the vendor recognizes that the quote given for
the system is subject to the user’s satisfaction with the instal-
lation before a substantial portion of the contract price will
be paid, there is a decreased possibility that the user will
experience “‘installation surprise.”

If, however, the vendor has already been paid in full, he
has no incentive to avoid underquoting the software costs at
$10,000, and subsequently advising the user that an additional
$40,000 will have to be expended for the system to work at
the level the user originally envisioned. As the software
changes, often disk space, memory, and the number of ter-
minals must also be expanded. The system price may jump
to double the original price with no greater capability
achieved, and the company may be faced with either spend-
ing the additional capital to complete the installation, or seek-
ing recourse against the vendor. The net result can be that
the automation brought in to improve cash flow causes finan-
cial ruin.

Similarly, computer problems can tie up cash by scram-
bling a working acocunting system so badly that it is the death
knell to an otherwise healthy company.

Imagine a dentist who has been using an outside service
bureau for billing (not unlike some law firms). He is sold an
in-house computer with the justification that he can avoid
the volume-sensitive incremental charges levied by the bureau.
To a growing business, this seems to make a lot of sense. What
he does not anticipate is that the accounts receivable applica-
tion will erroneously post payments received to accounts that
have not actually been paid! The errant postings become so
bad that the business cannot reconcile the disparity. The den-
tist experiences loss of reputation and a drastically reduced
cash flow, and is ultimately forced to seek protection from
creditors in bankruptcy.

During the course of bankruptcy in one such case, an
adversary complaint was filed, and a judgement obtained
against the sellers of the computer system. This can be small
compensation, however, for the severe disruption caused by
a computer system.

The automation lifeline to operations efficiency and re-
duced manpower requirements can become the “weight” that
sinks the business. Counsel must advise his client that a
thorough review and cost analysis be undertaken before any
significant step is taken to improve cash flow.

If, after all possibilities are explored, the decision is made
to automate, it is incumbent upon counsel to advise the client
of the need for strong contract documents which put the client
in at least an equal position with the vendor. Escrow accounts
for payment upon satisfaction, written specifications, and
time frames for installation should be obtained during the
contract negotiation phase. Procedures for problem resolu-
tion and for contract modification (as when the software sold
cannot be provided in the time frame agreed upon) should
be sought. Provisions should be made for response time for
service calls.

Finally, a method of dispute resolution should be incor-
porated which allows the client to continue to use the system
while repairs are being made to the hardware. The client
cannot afford to have his “lifeline” down for an appreciable
period of time (one day or more). If this should occur, the

Seattle attorney Michael Garrisen is a partner in the firm of Kimball &
Garrison. He practices general civil and commercial litigation, wtith an emphasis
in computer products liability.

Michael Buniop, a business consultant with Dunlop & Oleson in Bellevue,
has assisted in the contracting and implementation of some 100 computer
systems, and has provided management and financial advice to distressed
compantes throughout the Pacific Northwest.
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vendor must be prepared to provide a replacement system
while the original system is being worked on. It is better to
have the vendor resolve the problem on his time rather than
on the client’s time.

While automation may have a radiant attraction, its sparkle
fades if the panacea becomes, instead, an even larger prob-
lem. The risks of computer automation must be balanced
against the possible benefits to be derived. A computer may
be used effectively to manage cash flow; however, it is but
one tool available, and given the risks, should be carefully
considered. Failure to do so can result in a crash course in
bankruptcy law.

A NEW, MAJOR PUBLICATION

Washington Partnership
Law & Practice Handbook

by John M. Redenbaugh
Asst. Director of CLE

The WASHINGTON PARTNERSHIP LAW AND PRAC-
TICE HANDBOOK will be released soon and made available
for the first time at introductory CLE seminars planned for
later this spring. This newest major publication from the
Washington State Bar Association will become another
valuable addition to library shelves across the state.

A separate brochure describing the Handbook introduc-
tory seminars, presentation dates, and registration informa-
tion will be mailed soon to all Washington attorneys. At the
conclusion of the final seminar presentation, the Washing-
ton Partrership Law and Practice Handbook will be available
for sale to those unable to attend the introductory seminars.

A short excerpt from Chapter One of the Handbook ex-
plains its purpose:

The major objective of the Washingion Partnership L aw and

Practice Handbook (the “Handbook”) is to provide in a single

volume a book on partnership law that will be useful to

Washington attorneys with varying amounts of experience.

It is, in some respects, similar to a hornbook on the

Washington law of general and limited partnerships in that

the substantive law of partnerships is treated in a comprehen-

sive fashion with citations to controlling statutes and cases.

But it contains more than a discussion of substantive law. The

reader will find useful practice tips, commentary, sample

agreements and discussion of tax issues. Also, as an aid to
the reader, cross references have been inserted in various sec-
tions to guide the user to additional discussion.

The Handbook has been designed so that it is divided in-
to nine major parts “Introduction” (Chapters 1 and 2);
“Substantive Law of General Partnerships” (Chapters 3
through 10); “General Partnership Forms” (Chapters 11
through 13); “Substantive Law of Limited Partnerships”
(Chapters 14 through 22); “Limited Partnership Forms”
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(Chapters 23 and 24); “Accounting Bankruptcy and Securities
Laws Aspects” (Chapters 25 through 27); “Family Partner-
ships” (Chapter 28); ‘“Taxation of Partnership Operations”
(Chapter 29); and “Selected Bibliography of Partnership Law”
(Chapter 30).

Helpful commentaries rclating to certain tax matters have
been placed in portions of the Handbook to highlight various
significant tax issues. These are identified by the use of
boldface headings which read “Tax Comment.”

An enormous amount of time has been contributed to this
project by many individuals. The authors and editors who
were involved in the production of the Handbook include:
Greg F. Adams, Steven W. Andreasen, James S. Black, Jr.,
Jerry L. Clark, Laverne L. Dotson, Gary E. Fluhrer, Robert
E. Giles, John W. Hanley, Jr., Dan P. Hungate, James M.
Jerge, Robert D. Kaplan, James A. Krueger, Walter M. Maas
111, Terrence P. Murphy, William G. Pusch, Bruce M. Pym,
John M. Redenbaugh, Gerald A. Rein, M. Gail Ryder,
Thomas A. Sterken, Roger M. Tolbert, William E. Van
Valkenberg, Joseph P. Whitford, and Andrew H. Zuccotti.

Be watching for your copy of the brochure describing the
upcoming seminar introducing the Washington Partnership
Law and Practice Handbook. A subsequent CLE Clear-
inghouse column will address further information about the
introductory seminars.

Approved Continuing
Legal Education Courses

WASHINGTON STATE BAR ASSOCIATION
Meclical Malpractice

February 3, 1984: Spokane............. o0 4.00

February 10, 1984: Yakima....... .. ..... ...... .. 400

February 17, 1984: Seattle ....... .4.00
Making a Living in Family Law

February 10, 1984; Seattle (Downtown) ...................... 7.00

February 17, 1984: Spokane. ., ................... 7.00

February 24, 1984: Seattle (Sea-Tac) .. = .................... 7.00
Workers' Compensation Update 1984

March 2, 1984: Spokane . . . . .4.25

Niar a9y 1984 MO | TP s, et 1 w5 s bia b s i e wilsan 8 8B - - " 4.25

March 16, 1984: Seattle . .. ..4.25
Getting Ahead in Law Practice in the 80s

{Co-Sponsored with The Institute on Law Office Management)

March 2,;1984: eattle .conyoescsaaceecsom on. . oot ..6.50
Was Orwell Right? Constitutional

Perspectives on Criminal Procedure

March 23, 1984: Spokane. ... ... .6.50

Marchi30; 1984: Seantle waaiittliln. o v e e e ® .6.50
Commercial Real Estate

April 6, 1984: ‘SpOKAMC pasas-wsssssssinsatosisf T T -k T 6.00

April 13, 1984: Seattle .. .6.00
ENVIRONMENTAL LAW
Oregon Land Use: Promoting Growrh

and Preservation in the Next Decade

February 17-18, 1984: Portland, Oregon .
ESTATE PLANNING COUNCIL OF PORTLAND, INC. &
NORTHWESTERN SCHOOL OF LAW, LEWIS & CLARK COLLEGE
{3th Annual Estate Planning Seminar

February 4, 1984: Jantzen Beach, Oregon .

...... 6.75

................. 7.00




Caselaw Capsules

Notes From the Academy

Edited by Professor William B. Stoebuck
University of Washington School of Law

CREDITOR—DEBTOR. In connection with execution sale
on judgment lien, held, inter alia: (a) Posting of notice of
sale on door of premises gave constitutionally sufficient notice
when judgment debtor admitted reading it. (b) By statute,
order of confirmation cures all non-jurisdictional ir-
regularities. Equity will not set aside sale, even though sale
price was less than two per cent of market value, when pur-
chaser at sale has conveyed to bona fide purchaser. Miebach
v. Colasurdo, 35 Wash. App. 803, 670 P.2d 276 (1983).
— M. D. Rombauer
CRIMINAL LAW AND PROCEDURE. (1) Recent decision
in Stare v. McCullum, 98 Wn.2d 484, 656 P.2d 1064 (1983),
holding that state must prove absence of self-defense beyond
reasonable doubt, is not retroactive. State v. Takacs, 35 Wn.
App. 914, 671 P.2d 263 (1983). (2) Defendant is not entitled
to examine medical records of a witness, inspected by trial
court in camera pursuant to claim of physician-patient
privilege, where court has determined that records are priv-
ileged and would not be helpful to defendant. Srare v. Mines,
35 Wn. App. 932, 671 P2d 273 (1983). (3) Juvenile who
pleaded guilty in reliance on erroneous statement of possible
sentencing range is entitled to withdraw plea. However, absent
plea bargain, he cannot require court to sentence him to term
within range he was informed applied to his offense. Stare
v. Elmore, 36 Wn. App. 38, 671 P.2d 292 (1983).
— G. R. Nock

FAMILY LAW. (1) Washington’s recognition of another state’s
child custody decree, which asserted jurisdiction under
“significant connection” provision of UCCIJA, is required by
RCW 26.27.130. Such recognition does not violate due process
of absent parent who was notified but over whom the decree-
ing state had no in personam jurisdiction. Hudson v. Hudson,
35 Wn. App. 822, 670 P.2d 287 (1983). (2) Trial court finding
of “significant connection,” not assigned as error on appeal,
established jurisdiction to determine child custody under
RCW 26.27.030(1)(b), the “‘significant-connection” provision
of UCCIJA, even though mother and child had departed
“home state” only a month earlier. Marriage of Steadman,
36 Wn. App. 77 (1983).

— L. V! Rieke
LOCAL GOVERNMENT. Assessment for local improvement
district benefits is properly overturned when city fails to offer
evidence to rebut expert testimony that there is no special
benefit to assessed land or land proximate to it. City may
not rely on presumption of benefit in this situation. /n re
Indian Trail Trunk Sewer System, 35 Wn. App. 840, 670 P.2d
675 (1983).

— J. M. Vache

REAL PROPERTY. (1) (a) Under authority of Wash. Const.,
Art. 8, § 8 (Amendment 45), it is public use for port district

—STRUCTURED—
| SETTLEMENTS

‘Have | got a structured’ '.
",_settlement for you!

Prompt confidential annuity quotations
for any structured settiement

Halleck W Beals, Executive Vice President

PACIFIC
BROKERAGE, INC.

2001-6th Ave.-Suite 1050
Seattle. WA 98121

(206) 682-3980

Finally,

A Disability Insurance
Plan Designed for
Professionals

Most disability income insurance plans aren‘t
designed to meet the needs of specialized
practices. But the Paul Revere Insurance Com-
pany’s plan is. Its terms are precisely tailored to
the work you do. And it provides benefitsifa
disability slows you down, but doesn’t keep
you out of the office. Call us for all the details
on the disability income insurance plan that’s
uniquely suited for the age of specialization.

7654 S.E. 27th
Mercer Island, Wa. 98040
(206) 232-6000

3

INSURANCE

Walmsley-Degginger & Co.
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CLE International, Inc. presents:

MARKETING
FOR
LAW FIRMS
AND
LAWYERS

This important one day Seminar examines marketing
opportunities and successful strategies for lawyers
and law firms in today’s changing and competitive
business environment

FRIDAY, MARCH 30, 1984
FOUR SEASONS OLYMPIC HOTEL
SEATTLE, WASHINGTON

PROGRAM

Overview and the Law of Soliciting Public Relations for the Legal Profession
« Historical Developments * Scopeof Services Offered by Public
* Law as a Business * Trends Relations Consultants
Canons of Ethics + Developing New and Existing Clients
+ Recent Court Rules and Case Law - Promotional Campaigns
* Rules Regulating Solicting Advertising
and Advertising * When and How to Use f
+ Scope of Permitted Marketing - Seiecting Proper Media

Acthvities + Costs and Effectiveness
Business Planning Successful Marketing Sirategies
+ Defining Objectives and Strategies  « Firm Brochures for Marketing

and Recruiting
- Letterhead. Business Cards
« Effective Uses

- Preparation of Marketing Plan
+ implementation of Business Pian
« Successful Marketing Techniques

For reservations or information,
please call Hita Johnson (206)567-4809,
orlLarry Johnson (206) 622-1264

CLE INTERNATIONAL, INC.

616 Centrat Bullding 5655S Yosemite

Suited1éd Suite450

Seattle, Washington 98104 Englewood. Colorado 80111
(206) 622-1264 (303) 793-1100

Committee Reports @

to condemn private land and convey it to another private
owner for industrial development. (b) Public use is present
if port district condemns land pursuant to ongoing plan for
industrial district, even though district has no specific plans
for the particular parcel. Appeal of Chiyoda Chemical Eng.
& Constr. Co, 35 Wn. App. 785, 670 P2d 663 (1983). (2) Deed
that calls meander line of Government survey as one boun-
dary conveys to water unless there is clear evidence parties
intended to convey only to meander line. Zhomas v. Nelson,
35 Wn. App. 868, 670 P.2d 682 (1983).

— W. B Stoebuck

LAW-RELATED EDUCATION COMMITTEE

A Huge and Important Task
by David L. Broom

There is a recent groundswell of support statewide for
organized programs to encourage civil and criminal law-
related education in our schools and for adults. Having lofty
goals and an important mission, the State Bar’s Law-Related
Education Committee, chaired by Everett attorney R. Michael
Kight, is working to increase the quality and quantity of law-
related education (LRE) in Washington.

The committee recently surveyed county bar presidents to
find out about local LRE activities and lawyers involved in
LRE, and is now developing a standard of minimum curric-
ulum content for effective citizenship competency in law-
related matters, aimed at the high school level. Members will
also participate in an LRE in-service training workshop for
teachers to be held in Spokane in March.

The LRE Committee meets regularly with the Law-
Related/Citizenship Education Coalition of Washington,
chaired by Richard Janvier of the University of Washington
Center for Law & Justice. This active force of educators,
police officers, lawyers, judges and others is determined to
effectively promote law-related education at all levels in
Washington.

Through the support of the State Bar Association, the
Coalition publishes a statewide newsletter, LRE ACCESS,
which carries news of current events in law-related education
and teaching resources that are available. The newsletter is
edited by Bar Public Affairs staffer Karin Foster-Garrison,
who is also managing editor for the Bar News.

In Spokane, a Law-Related Education Committee has been
formed, chaired by Superior Court Judge George T. Shields.
The committee includes judges, the police chief, prosecutors,
attorneys, school administrators, and professionals in related
areas. Current projects of the Spokane Committee include:
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a three-day module with in-class instruction by attorneys and
a courthouse visit; a library of videotape materials for use
by school districts through district-wide television; courthouse
tours; moot court presentations; and participation in a March
in-service training workshop for teachers, joined by members
of the State Bar LRE Committee, the LR/CE Coalition, and
others.

The key to effective improvement in law-related education
seems to be introducing L RE into current curricula. Although
school administrators are bombarded by various special-
interest groups with requests that curricula be expanded to
encompass many different subjects, we are encouraged by the
positive reception given law-related education by educators.
It is readily apparent that LRE is not just another sostie upon
existing curricula. Success will come as we assist those edu-
cators in filtering and then dovetailing into existing curricula
the best of mountains of written and film materials produced
over the years. Given resources and time, both the state and
local groups pursuing LRE should have a high measure of
success.

This is a huge and important task, and is certainly worthy
of strong support from all attorneys, regardless of political
persuasion or philosophical bent.

Today’s Constitution and You
by Ronald M. Gould

“Today’s Constitution and You” is a long-term project
designed to increase the public’s awareness of the United States
Constitution as we approach its upcoming bicentennial in
1987. The project’s objective is to teach high school students
and adults more about the origin of the Constitution, how
it has evolved, and how it applies to current issues.

At its July, 1983, meeting, the WSBA Board of Governors
voted 8 to @ to ““. ..express its support for and become a
sponsor of the ‘Today’s Constitution and You’ project, though
not presently making a financial commitment thereto,”
referring the matter to the Law-Related Education Commit-
tee “for study as to appropriate means to implement Asso-
ciation participation in the project.”

“Today’s Constitution and You” is also sponsored by
Metrocenter YMCA in Seattle, which administers the project,
and by the Seattle-King County Bar Association, the SKCBA's
Young Lawyers, Continuing Education at the University of
Washington, the YMCA’s Youth & Government program, and
the Seattle Public Library. The project is also supported in
part by grants from the Washington Commission for the
Humanities and the National Endowment for the Humanities.

Ronald M. Gould is an attorney with the Seattle firm of Perkins, Coie,
Stone. Olsen & Williams.

Last year’s project activities included a spring debate series
co-sponsored by the SKCBA Young Lawyers; an adult educa-
tion retreat; and a draft curriculum (written by attorney
Margaret Fisher) for educating high school students about
constitutional issues.

Activities planned for 1984 include another spring debate
series (coordinated by attorney Jim Lobsenz); an essay com-
petition for students; a series of newspaper articles with anal-
yses of current constitutional issues; a program to encourage
high school voter registration; and implementation of the high
school curriculum, and teacher training sessions in selected
parts of the state.

Many Washington lawyers have donated time and energy
to this project. A group of attorneys chaired by Dale Ramer-
man is planning a CLE program on constitutional issues for
the State Bar’s 1984 Annual Meeting. The State Bar Young
Lawyers’ Committee on Law-Related Education, chaired by
Chuck Snyder, is helping to implement the project statewide.
Attorney Jerry Hillis has aided the project by an effort to
gain funding from Seattle law firms.

On behalf of those working on the project, in the WSBA
and otherwise, [ invite your participation. I encourage those
of you who are interested to contact the attorneys mentioned,
call me at (206)682-8770, or call the Director of the project,
Robin Anderson of the Metrocenter YMCA, at (206)382-5013.

It is essential to implement this project statewide. Thank
you for your support of this project.

A Financial, Accounting,
J N and Economic Analysis

Services include:

B Cost accounting

B Profitability and financial condi-
tion analysis

l Business valuation

B Market demand and financial
projections

B Business interruption analysis

KFA provides consulting services

to organizations and attorneys to

assist in:

H Business decisions

B Commercial transactions

B Litigation, including expert
testimony

If you need assistance in analyz-

ing numerical or quantitative

issues, call or write KFA

6710 - 128th St. SW

(206) 745-6860  Edmonds, WA 98020

29




Around the State

Whatcom County
by MICK MOYNIHAN

Our new county bar association presi-
dent is Diane Emmons, who succeeds
herself inasmuch as she had to fill the
unexpired term of Kevin Downes, who
decided that practicing law in Califor-
nia is preferable to Bellingham. The new
vice-president and president-elect is Dean
Brett, with Linda Mann filling the posi-
tions of secretary and treasurer, she
thinks.

Dan Warner, of Warner & Resick, has
decided to retire from the practice of law
and devote his talents to teaching at the
University, while his partner, Tom
Resick, recently entered the hospital for
back surgery. And while we are on such
a rosy subject, it should be noted that
Mike Walker has also enjoyed a few days
in the hospital for similar surgery.

Since our last report, Whatcom
County has adopted a Public Defender
system, with Jon Ostlund tagged as the

Franco, Asia
Bensussen, Coe
& Finegold

has been serving the public since
1940 and is available for consul-
tation and referral of matters
generally relating to:

Immigration
Investors
Intra-company transferees
Permanent status
Student Visas
Naturalization
Deportation
Labor Certificates
Loss of Citizenship

We bave language availabilit y
in Spanish, French, German
and Chinese (Cantonese

and Mandarin)

For further information call

(206) 624-5622

new director. Also from the Courthouse,
the Superior Court judges have gone to
one full-time Commissioner, with for-
merly part-time Commissioner Frank
Morrow filling the bill.

Jim Waters, our much-traveled at-
torney, on his recent visit to Bellingham,
related some of the experiences of his
travels in Russia. By now, Jim should
have visited all of the major countries
of the world, but I am sure that he will
be able to relate some new journey next
year at this time.

IN MEMORIAM

Seattle attorney Ronald A. Murphy died
December 29 at age 53. A 195S Stanford
University Law School graduate, Mr.
Murphy was admitted to practice in
California and Washington. He was a
partner in the Seattle law firm of Ogden,
Ogden & Murphy, and a vice-president
of the United States Brewers Associa-
tion. Long active in business, govern-
ment and community affairs, Mr.
Murphy served on the Governor’s Com-
mittee on the Right of Privacy, the board
of directors of Allied Arts of Seattle, and
the board of governors of the Washing-
ton Athletic Club, and was chairman of
Industry for a Quality Environment.
Vancouver attorney Walter H. Robin-
son died November 17 at age 74. A
graduate of Swarthmore College, Penn-
sylvania, and Harvard University Law
School, he first practiced law in
Philadelphia, then moved to Vancouver
over 35 years ago to establish the firm
of Robinson, Morse, Landerholm,
Lansverk, Memovich, Whitesides, Marsh
and Wilkinson. A lifelong sailing en-
thusiast, Mr. Robinson served as an of-
ficer in the Navy during World War II,
and as a state delegate to several national
Republican conventions. He was admit-
ted to the Washington Bar in 1948.
Retired Judge Bartlett Rummel, who
served for nearly 24 years on the Pierce
County Superior Court from 1949 to
1972, died November 6 at age 82. While
on the bench, Judge Rummel was instru-
mental in seeing that Division 111 of the
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State Court of Appeals was located in
Tacoma, and also established a separate
criminal law department in Pierce Coun-
ty Superior Court. An avid sportsman,
he was past president of the National
Rifle Association, and chairman of the
1968 U.S. Olympic Games Committee
on Shooting. He received his J.D. from
the University of Washington in 1924,
and was a member of the Bar for nearly
60 years.

DISCIPLINE
Censured & Reprimanded

Seattle attorney Robert G. Maslan
received a Formal Reprimand before the
Board of Governors on December 16,
1983, pursuant to a stipulation for
discipline.

As set forth in the stipulation, as
attorney for an estate, Mr. Maslan
received substantial estate funds, but
delayed disbursements to the heirs for
periods as long as 14 months. Mr. Mas-
lan also did not deposit the funds in an
interest-bearing trust account while
holding them, causing the heirs to lose
approximately $2,800 of interest. This
conduct was agreed to be in violation of
DR 6-101 (A) (3), DR 7-1801(A) (2) and
(A) (3), and DR 9-102(B) (3) and (B) (4).

In addition, Mr. Maslan was censured
for failure to cooperate with the Bar
investigation of this matter over a four-
month period, in violation of RLD
1.10).

Reprimanded

Redmond attorney Gordon L. Creighton
received a Formal Reprimand from the
Board of Governors on December 17,
1983, pursuant to a stipulation for
discipline.

As set forth in the stipulation, Mr.
Creighton signed his client’s name to a
pleading, in handwriting intended to
resemble hers, and then in his capacity
as a notary falsely indicated he had
witnessed the client’s signature. He then
filed this document with the court, This
conduct was agreed to be in violation of
DR 1-102(A) (4), DR [-102(A) (5) and
DR [-102(A) (6).




Re: Tacoma Federal Court
Jury Instructions

The following procedures are to be
followed in the submission of jury in-
structions of cases assigned to Federal
Judge Jack E. Tanner:

Requested jury instructions shall be
on 8-172” x 11" numbered pleading
paper bearing no firm name. Each party
shall prepare three (3) packets, all to be
filed at the same time with the Clerk of
the Court. These instructions shall be as
follows:

Package #1 — Proposed instructions
shall be headed “Plaintiff’s/Defendant’s
Instruction No. ,7 and shall be
numbered consecutively. Separate pages
captioned “Citations to Authority” shall
be included to inform the Court of the
authority for cach requested instruction.

Package #2 — A photocopy of
Package #1.

Package #3 — This package of pro-

posed instructions shall be headed
“Instruction No. 2 It shall not
be numbered, and shall make no

reference to Plaintiff or Defendant. Four
(4) copies of Package #3 shall be sub-
mitted for filing with the Clerk.

Neukom Elected
Secretary of ABA

William H. Neukom, of the Seattle firm
of Shidler, McBroom & Gates, was
recently elected secretary of the
American Bar Association at its annual
meeting in Atlanta, Georgia. Neukom
had served as assistant secretary for the
ABA since 1979.

As secretary, Neukom’s duties will
include: interpreting the association’s
Constitution, Bylaws, policies, and pro-
cedures; serving as an advisor on par-
liamentary matters to the House of
Delegates and the Board of Governors;
serving as a voting member of the
House, the Board and the Board’s Exec-
utive Committee; and supervising offi-
cial ABA communications and records.

A graduate of Dartmouth College and
Stanford Law School, Neukom was ad-

mitted to practice in both Washington
and California in 1968. He has since
served on numerous committees and
task forces of the state and local bar,
among them the WSBA’s Committee on
the Organization and Government of the
Bar, and the SKCBA's Organization and
Planning Committee (as chairman),
Indigent Defense Services Task Force,
and Seattle-King County Legal Aid
Bureau. For the ABA, he has also served
as a Delegate to the House of Delegates,
Chairman of the Young Lawyers Divi-
sion, and member of the Commission
on Correctional Facilities and Services
and the Executive Council of the Section
of Individual Rights and Responsibilities.

Active in civic affairs, Neukom is legal
counsel for the Seattle Urban League
and Neighborhood House, a Trustee of
Planned Parenthood of Seattle-King
County, and a member of the Commu-
nity Affairs Committee of United Way
of King County. He has also been legal
counsel for the Coalition for an Inde-
pendent Redistricting Commission and

ment Evaluations.

cover the cost of ARCH
« Licensed by the state

Alcoholism Recovery & Continuous Hope...

Intensified Outpatient
Alcoholism Treatment Program

A new conceptin Alcoholism Treatment

ARCH is a low cost intensified program enabling persons with a drink-
ing problem to enter treatment with no interruption to employment or daily
obligations! Ninety-five percent of problem drinkers can be successfully
treated with Outpatient treatment. ARCH utilizes the experience, strength
and hope of caring professionals dedicated to recovery. This programis
designed to involve family members in the treatment process. We specialize
in Deferred Prosecution Evaluations and Department of Licensing Assess-

» Most insurance companies will

SOUTHWEST COMMUNITY ALCOHOL CENTER
15025 Fourth Avenue S.W. « Burien, WA 98166

\ (206) 242-3506 J

Briefly Noted @

the Washington State Coalition for Open
Government.

Seattle Federal Court
Re-constitutes Panels

Attorneys interested in representing indi-
gent defendants in federal court in Seat-
tle may now apply for panels adminis-
tered by the U.S. District Court.

There is a “felony panel” and a “mis-
demeanor panel,” each consisting of
thirty attorneys. Appointments and
compensation are governed by the Crim-
inal Justice Act, 18 US.C. §3006A, and
by the District CJA Plan and Rules for
Seattle Panels.

Under its rules, the court re-consti-
tutes the panels every two years. Attor-
neys currently serving on the panels have
also been asked if they wish to continue.

For a letter setting forth full details,
and/or an application form, contact the
office of U.S. Magistrate John L. Wein-
berg, (206)442-5774. Applications must
be received not later than February 29,
1984.

» All Counselors are
Certified Alcoholism Counselors

+ Payment plans are available.
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“For Paralegals Only’

Here’s a great way to bring your corpo- [ e e e —
rate paralegal up-to-date on C T services.

C T Corporation System

1218 THIRD AVENUE
SEATTLE, WASHINGTON 98101
TELEPHONE: (206) 622-4511

Designed specifically for the paralegal/
legal assistant, this new CT folder ex-
plains C T's special relationship with the
paralegal professional, and describes
the many ways C T can heip on corpora-
tion assignments. Includes actual samples
of C T publications and work aids. Ideal

I
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I

I

[

I

I

|I Please send me copies of THE COM-

I
forboth the beginning paralegal and the I NAME

I

I

I

I

I

I

I

I

L

PLETE CORPORATE FARALEGAL.

long-time veteran. —

Copies of THE COMPLETE CORPORATE
PARALEGAL are yours for the asking.
Just complete and mail this coupon.

ADDRESS

ary

STATE, ZIP CODE

32 WASHINGTON STATE BAR NEWS February, 1934




e —

PROFESSIONAL

Notices

Condemnation and Eminent Domain
consultation, referral, or association
since 1971.

David H. Boyd

204 Interurban Building
157 Yesler
Seattle, Washington 98104
Telephone (206)621-1889

Jeffery A. Hess announces his avail-
ability for consultation and referrals
on custody issues and other domestic
relations matters.

Jeffery A. Hess

1310 - 1411 4th Ave. Bidg.
Seattle, WA 98101
Telephone (206)624-2401

Worker's Compensation referrals
invited Thirteen years experience
before agency and courts through-
out Washington.
Tracy B. Madole
1928 One Union Square
Seattle, Washington 98101
Telephone (206) 622-2200

Jones, Grey & Bayley, PS.

is pleased to announce that
John Elvidge Veblen
formerly of Veblen & Veblen
has become Of Counsel to the firm

December 1, 1983

Antonio Salazar, an attorney with
eight years active experience in im-
migration matters, is accepting con-
sultations and referrals in United
States Immigration and Nationality
matters.

Antonio Salazar

Attorney at Law
The Interurban Building
157 Vesler Way
Seattle, WA 98104
Telephone (206)624-6414

Former Senior Trial Attorney
Office of Chief Counsel,
Internal Revenue Service

invites
consultations and referrals in all
areas of Federal tax controversy,
including civil-criminal tax litigation
lien-seizure-collection disputes
IRS administrative procedures.

Matthew W. Stanley

Gordon, Thomas, Honeywell,
Malanca, Peterson & O’Hern

Seattle Office

2101 One Union Square
Seattle, Washington 98101
Telephone (206)447-9505

Tacoma Office

2200 First Interstate Plaza
Tacoma, Washington 98402
Telephone (206)572-5050

Matt L. Alexander welcomes your
Workers’ Comp. referrals. Many
years experience as practicing at-
torney and former hearing officer in
this field.
Matt. L. Alexander
1441 4th Ave. Bldg. Suite 1001
Seattle, Washington 98101
Telephone (206) 624-3766

Ann Forest Burns. attorney and
forester. 1s available for consulta-
tion or association in timber related
matters

Ann Forest Burns
Attorney at Law
6116 N.E. 60th Street
Seattle, WA 98115
Telephone (206) 527-2571

David M. Abercrombie of the Washing-
ton and Hawaii Bars is avaiable for
consultation and referrals in Hawaii
real estate matters. He is experienced
in drafting and litigating questions re-
garding: Deposit Receipts Offer and
Acceptances; Agreements of Sale;
Horizontal Property Regime Dectara-
tions of CC&R, Bylaws and Rules and
Regulations {Condominium and Time-
Share Condominium Documents);
and other Hawaiian real property law-

related questions. .
David M. Abercrombie

Neubaur, Mair,
Abercrombie & Hunsinger
Third Floor Duncan Building
315 Second Avenue South
Seattle, Washington 98104
Telephone (206)622-7050

Patrick McIntyre and Gerald R. Tarutis
announce their availability for referral,
consultation, or association in the rep-
resentation of clients before the Wash-
ington State Office of Child Support
Enforcement{OSE), orin related judi-
cial proceedings.
Lawoffices of
Mcintyre & Tarutis

Second Floor- Hoge Bldg.
Second Avenue
Seattle, WA 98104
Telephone (206)382-0000

Douglass A. North announces his
availability for referral. consultation.
or association on appellate argu-
ments and briefs.

Douglass A. North
Hennings, Maltman, Weber &
Reed
215 Norton Building
Seattle, Washington 98104
Telephone: (206) 624-6271

LAWYERS RESEARCH SERVICE,
INC., employs attorneys who have
chosen to specialize in fufttime legal
research. Lawyers Research Service,
Inc., utilizes the Washington State
Law Library in Olympia, Washington,
one of the most comprehensive lib-
raries in the United States, to com-
plete professional legal memoranda,
trial and appellate briefs. Our
research attorneys are fast and effi-
cient, accomplishing legal research
in a minimum amount of time.
Lawyers Research Service, Inc., has
been doing legal research for at-
torneys for 12 years. Our services are
available to you for the reasonable
sum of $20 per hour, Our normal turn-
around for research projects is from
two to three weeks, but earlier
deadlines can be met upon request.
Lawyers Research
Service, Inc.
P.O. Box 2937
Olympia, Washington 98507-2937
Telephone (206) 943-8592

33




Referrals or Consultations Invited
Military Personnel Matters—
pay. orders, discharges,
In-service status. post discharge
Federal Employee Personnel Matters
Related Boards and Commissions
to the above
Federal Boargs and Commissions—
notincluding patent, tax, commerce,
or communications
Court of Claims, Washington, D.C
U.S. District Court iitigation

J. Byron Holcomb, Esq.
Law Offices of Siqueland
& Holcomb
1200 Westlake Avenue North,
Suite 801
Seattle, Washington 98109
Telephone (206) 283-6069

Don C. Pearson announces his avail-
ability for consultation in medical-legal
litigation involving the eye and visual
system.

Amer. Board of Ophthalmology, FACS.
FCLM, WSBA, WSTLA.

Don C. Pearson, M.D., J.D.
B-6001 Allenmore Medical Center
Tacoma, Washington 98405
Telephone (206)272-9309

Susan M. Viles-Muzzey announces
her availability for consultation or
association in personal injury or
medical-legal matters.
Susan M. Viles-Muzzey,
RN, MS, JD
328 Pioneer Building, 600 First Ave.
Seattle, Washington 98104
Telephone (206) 682-8811

Alaska Legal Contact: Assistance of-
fered by member of Alaska and
Washington Bar Associations
Located in Alaska’s capital.

Robert Reed Shelley
229 N. Franklin St.

Juneau, Alaska 99801
Telephone (907) 586-4332

CLASSIFIED
—_—

For Sale: One set of Am. Jur. Legal
Forms (3$500); Am. Jur. Pleadings and

When your legal firm requires

a copying service consider
Superior Reprographics

SINCE 1904

We are not just a copy center! We are Copy
Specialists offering Quality Service in:

® Legal Copying

Offset Printing

Color Copying by Canon & Xerox
Lorge Copy Reducing & Enlarging
Printing from Microfilm

Dry Mounting for Presentations and Exhibits
Pick Up & Delivery

superior reprographics |
1925 5th Ave. e Seattle, WA 98101 e 447-6900
314 Marion St. e Seattle, WA 98104 e 621-8380

Toll Free 1-800-542-7835

Hours 8 AM to 5 PM

Practices (3600); Am. Jur. Proof of Facts
Ist ($450); and Am. Jur. Proof of Facts
2d ($600). All good condition. Call Ron
Williams at (208)383-2918.

Lanier dictation machines and trans-
cribers for sale: four Edisettes, Model 11;
three Edisettes Model 1977. Good con-
dition, regularly maintained. Asking
$275 per machine. Call (206)383-3791,
Peggy.

For Sale: Complete set USCA, miss-
ing only pocket parts for past 6 months,
no reasonable offer refused. Abbott,
Lant, Fleeson & Nichols, 215 Mason
Bldg., Bellingham, (206)733-5810.

For Sale: West’s Washington Reporter,
Washington Digest and Bancroft-
Whitney Washington Court Rules anno-
tated, all current. Sanyo dictaphone/
transcriber, Canon NP200 copier, 36" x
72" oak table, three 32" x 18" x 72" oak
wall units. All items in perfect condition.
Call Jim Hopkins evenings (206)
821-4584.

Wanted: Used Washington 1st, full set.
Call Bob Beckerman at (286)682-2616.

MILLS
& UCHIDA

Court Reporters

[206) 292-9063

Computerized Transcription
Key Word Indexing
Nine-Track Tape

Travel Anywhere
Conference Roorms

Color Videotape

Fastest Avalamle Delvery
Dally Copy Available

A
Milis & Uchida

Court Reporters

918 Seattle Tower L el

Third Avenue and University
Seattle, WA 98101
After Hours Call: 542-6949
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ALR’s 2nd, 3rd & 4th: Completely up
to date and like new. Please call (206)
321-6977.

For Sale by the Legal Aid Society of
San Mateo County, 298 Fuller Street,
Redwood City, CA, (415)365-8522: Cur-
rent—Cal. Practice with Forms, $500;
California Digest, $400; California
Digest, 2nd, $1,000; Moore’s Manual,
Federal Practice & Procedure, $6S;
Moore’s Manual, Federal Forms, $100;
Immigration Law and Procedure, $300;
Not Current—California Forms of
Pleading and Practice through Release
No. 46 (1981), $600; California Legal
Forms through May, 1981, $450.

Sound View Office, excellent down-
town location, Pacific Building, one
block from Courthouse. Secretarial
space available and included. Call (206)
621-8500.

Pacific Building: Office available for
fourth attorney. Secretary, receptionist
and other amenities provided. Possible
referrals. (206)682-7144.

Office Sharing arrangement available
in Kobe Park Building. Handsomely
restored brick building appearing in
National Historic Register. Minutes from
King County and U.S. Courthouses.
Includes single spacious office, use of
receptionist, secretary, word processing
equipment, conference room, copier, and
many other amenities. Ample parking.
Call (206)587-0066.

Office Space: For one or two attor
neys, Norton Building, telephones,
library, secretaries, copy machine, word
processing, etc. available. Price negotia-
ble. (206)587-6224.

First class view office space available
in 1111 Third Avenue Building. Confer-
ence room, library, receptionist, copy
equipment and other amenities. Call
(206)621-1818.

Office Sharing: Private office in two-
person office. Reception area, secretarial
space, library. (206)622-1340. 687 Dexter
Horton Bldg., Seattle. $275 per month,
plus telephone expense.

Sea-First Office: One spacious office
in suite of S available, library, conference
room, telephone, and copies included.

Outstanding view from 38th floor. (206)
623-8388.

Share plush, luxurious offices with
Bellevue CPA firm. Expenses shared:
copier, postage meter, telephones, large
reception area and extensive tax library.
For more information, call (206)827-3355.

Attractive Office Space: Tukwila/
Southcenter, ground floor, free parking,
carpeted, library, receptionist/typist,
answering service, photocopier, tele-
phone, opposite golf course, 1S minutes
Seattle, 2 blocks 1-5, three-quarter mile
40S5. Contact Don Desonier, (206)
433-8808.

Expanding 18-lawyer Seattle firm with
attractive space and strong support staff
is interested in merger with three-to-five
lawyer business law firm. Box 198,
WSBA.

Anchorage, Alaska law firm, branch
office of a large Pacific Northwest law
firm, is seeking an attorncy with 3-7
years experience in business/commercial/
corporate practice. Emphasis on repre-
sentation of small and medium-size busi-

nesses and commercial ventures. Please
send inquiries to: PO. Box 2760-366, An-
chorage, Alaska 99510.

Ogden, Ogden & Murphy, a Seattle
law firm with a large and active munici-
pal practice, seeks an associate with a
broad range of municipal experience.
Three to five years experience preferred.
Applicant must have strong academic
credentials. Send resume and references
to Larry C. Martin, Ogden, Ogden &
Murphy, 2300 Westin Building, 2001
Sixth Avenue, Seattle, Washington 98121.

Bank Attorney: Excellent opportunity
with prominent Seattle-area firm to
represent expanding bank and other
commercial interests. At least three years’
experience in bank, tax and securities law
is preferred. Reply to Box 212, WSBA.

Product liability defense attorneys
needed by major Seattle law firm. Con-
tract attorneys for specialized work to
start as soon as possible. Good academic
background desired and some experience
preferred. Reply in confidence to Box
205, WSBA.

c ut through complex

mam  construction claims with
Wagner-Hohns-Inglis, the
world's |eading consultant on
construction disputes.
Wagner-Hohns-Inglis provides
the independent expertise you
need to resolve construction
problems.

For more information. mail thts coupon to

re.
-

«®-2 wagner - hohns - inglls - inc.
4k 3043 Footill Bive.
* W ¢ LaCrescenta, CA 91214

Resolve them
with the experts at
Wagner-Hohns-Inglis, Inc.

State Zip

me

Office Locations B

Mount Holly, NJ Firm

Washington, DC

Kansas City, MO Address

San Francisco, CA cit

Tampa, L L

Mandeville, LA Phone
e

WSBN
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Seattle firm with a general practice
specializing in litigation seeks exper-
lenced attorney with general business
practice. Reply to Box 197, WSBA.

Attorney: Expanding regional busi-
ness and commercial law firm with
financial industry emphasis seeks attor-
ney to join its Tacoma-based staff. Excel-

lent potential for the right individual to
develop within a dynamic financial in-
stitutions practice. Superior academic
credentials and 2-S years of securities
and commercial experience required.
Send replies to Box 211, WSBA.
Securities and Corporate attorney,
presently senior securities and corporate

Between
Gig Harbor
and
Bremerton

Accredited Licensed Inpatient

Facility Since 1969 For

THE TREATMENT OF
ALCOHOLISM

Counseling Guided Discussions
Group Therapy & Family Guidance

Insurance Coverage

Beautiful Peaceful Surroundings
Overlooking West Passage

857-6201 or 857-2026

36 WASHINGTON STATE BAR NEWS February, 1984

attorney in SO-person firm, wishes to
join growth-oriented Seattle firm or
corporation. Thirteen years experience
(SEC, in-house corporate and law firm).
Member WSBA. Reply to Box 210,
WSBA.

Lawyer's @verload: Word Processing/
Transcribing. IBM displaywriter. Pick up
and delivery. #209 Lyon Bldg., Seattle,
WA 98104. (206)682-4854.

Strieck & Associates, specialized
security services. The West’s leading
specialists in labor disputes. Claims in-
vestigations, accident reconstruction,
limousine service, bodyguards (trained in
weapons and martial arts), covert sur-
veillance. Seattle, WA (206)282-1993.

Legal Research and Writing: David
Mark, J.D., magna cum laude, Cornell
Law School; editor, Cornell Law Review;
bar admissions, Ohio (1978) and Wash-
ington (1983). (206)323-8586 (Seattle).

Health Care Consultants: Medical
records: compilation; indexing; sum-
mary. Malpractice deposition summa-
ries. J.L. Johnson, BSN, RN, Pacific
Northwest Of fice, 3892 Rama Drive E.,
Port Orchard, WA 98366.

Underinsured Motorist arbitration?
Select your arbitrator(s) through Wash-
ington Arbitration Services, an impartial
dispute-settlement organization. Civil ar-
bitration services available statewide.
Very low fees. Sample arbitration clauses
and arbitration contracts furmished upon
request. For more information, contact
the Washington Arbitration of fice near-
est you: State Headqguarters;, Seat-
tle/Everett: Michael S. Gillie, P.O. Box
70307, Seattle, 98107 (206)285-488S;
Spokane: Robert F. Phillips, (509)326-
3502; Bellingham.: Daniel M. Warner,
(206)671-9212; Olympia: John W. Hay-
den, Jr., (206)456-3810; 7acoma: Mary
Jo Manzanares, (206)473-3090.

Anyone having knowledge of a will of
Rodney Keith Henry, please contact
Ralph C. Sipprell, Attorney at Law, 421
SW. Sixth Avenue, Portland, OR 97204,
Telephone (503)226-1162, or Daniel G.
Marsh, Attorney at Law, 1220 Main
Street, Suite 475, PO. Box 54, Vancouver,
WA 98666, Telephone (206)695-7909.




Blue Cross has Major Medical, Maternity and Medi-
care Supplement plans for individuals and groups that offer
more options in cost, more choice of benefits, and lower,
more flexible rates.

We’ve developed bold, new cost containment pro-
grams—such as our participating dental and vision plans—
that actually put the brakes on the cost of services.

And we're leading the industry with faster, more
cost-efficient service and passing the savings on to you.

Formore information about Blue Cross plans and
cost containment programs, contact your agent or broker
or Blue Cross today.

WE'RE DRAWING THE LINE
ON RISING
HEALTH CARE COSTS.

Blue Cross

of Washington and Alaska




A DOLLAR'S WORTH FOR A DOLLAR SPENT

e Executive office furnishings
e Reception room fumishings
e Filing systems

e \Wall systems

e \Work stations

e Accessories
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