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A Note of Appreciation

Editor:

In the Bar Association, as well as
in other organizations, what makes
these associations and their asso-
ciated benefits, such as publications,
a success. is that there are those
who for some unknown reason put
in a lot of effort and time. This
is usually neither appreciated, re-
warded, nor remembered.

I would expect that out of approxi-
mately 10,000 lawyers who receive
this magazine. Mr. White will be
fortunate to receive 50 notes of ap-
preciation such as this. Most do not
even know him, myself included, but
| want to make sure my little note of
appreciation is mailed in so that
maybe he will receive at least “50."

CLIFTON W. COLLINS
Ephrata
[Rest easy. Jay White received

more notes of appreciation than the
Bar News could ever publish! —Ed. ]

Praise for White

Editor:

Congratulations on your selection
as the editor of the Waushingron State
Bar News to succeed Editor Jay
White. During Editor White's tenure
the Bar News grew to a magazine of
national prominence. Several times |
started letters to Editor White com-
mending him upon the improvement
in the magazine, but because we are
close friends | was reluctant to pro-
vide him with the satistaction of such
direct praise.

Instead, let me offer you my con-
gratulations on your appointment,
wish you the very best of luck. and
caution you that, as | am sure you
already know, Editor White is a very
hard act to follow.

THOMAS N. BUCKNELL
Seattle

“Congratulations? Most people
have offered me their condo-
lences."—Ed.

Letters

Editors’ Identities
Unmasked

Editor:

| have read each of the Editor’s
Pages for quite some time, and | think
I know something about the type of
individual who has been writing these
pages. | have information that we
have had the same editor for the past
20 yecars. The names have been
changed merely to protect the inno-
cent. | know that Mr. Reisler is just a
pen name for Mr. White, and Mr.
White is a pen name for various
editors over the past 20 years.

Just remember, I'll be watching
and reading for confirmation of my
suspicions and I will take voluminous
notes of similar writing styles to
prove my case.

Jay, I will miss your writing style.

W. RUSSELL VAN CAMP
Spokane
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At The Bank of California we take special pride in the fact that every trust service
we offer comes with the active. personal involvement of our Trust Department.

Each account has special considerations, unique characteristics. This means that
knowledgeable securitics management is only part ol our job. It means we go out
on location...to supervise a range of business activities .. handle real estate sales ...
run farm and ranch properties and perform a spectrum ol other trust services.
Whatever vour client’s circumstances, our active participation will assure sound.
progressive financial planning.

THLE BANKOF CALIFORNLA

Seattle Main Office: 910 Fourth Avenue. Seattle 98164 (206) H87-3625
Tacoma Office: 1011 Pacilic Avenue. Tacoma 98402 (206) 383-2571

© 1980 The Bank ol Callarma N A Member F D1 ( An EQueal Oppertunily Embtoyer
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Reaction to Jail
Alternatives

Editor:

I was not privy to your cover letter
describing “Time and Punishment: A
Proposal for Repopulating the Jails™
understandably, therefore, 1 decided
you were “‘mishuga™ (i.e. out-to-
lunch).

I recall that you seemed totally un-
phased by, prepared for and almost
jubilant at my terse introduction.
“Are you forreal?” I asked, prepared
to go the full ifteen rounds. You were
“prophetic™ in surmising that some
would miss the point of your article.
It concluded:

“In short, judges can help reduce prison
populations without sacrificing public secu-
ritv. Their staturery arsenal includes the
power o rom/)romise misdemeanors, pur
prisoners to work in the streets, and sterilize
the progenitors of future generations of crimi-
nals. Obviously, such sublime measures
would be more sensible and cost effective
than, say, building new, more humane deten-
tion facilities. or striking at the root causes of
criminal behavior”

You did in fact succeed in keeping
the “pot boiling™ until the commu-
nity could devise some long-range
programs to deal with the problem of
overcrowded jails. Even the briefest
scan at either of Seattle’s major
newspapers reflects an instant paral-
lel between the King County jail and
Mount St. Helens.

The following August, I was
somewhat more prepared for (or
should I say, less startled by) the in-
terchange in the Seartle Times be-
tween the Bar editor-to-be and King
County Prosecuting Attorney, Norm
Maleng, concerning the King County
Juvenile Court. I respectboth of your
opinions.

The interchange, nonetheless, re-
minded me of the following scenario:
Afteracritic had attemped to mitigate
his vigorous condemnation of his
friend’s painting with the pro-
nouncement that his views should
not, of course, be allowed to interfere
with their friendship, his friend wrote
back, “...next time 1 meet you, I

shall knock you down, but I hope it
will make nodifference in our friend-
ship.”

I suspect the new Bar News editor
will be memorable, unorthodox, but
competent.

MIKE GOLDENKRANZ

Increased Fees for Copy
Reproduction

Effective November 10, 1980, the
charge for non-certified copies run on
coin-operated duplicators located in
the Public Access Area of the
King County Superior Court Clerk’s

Law Clerk to

3 Oftice will be 25 cents per copy.
Judge Stephen Reilly
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If You Ask Me...

Tax Scams

by Arturo A. Jacobs,
I.R.S. District Director

At the Internal Revenue Service’s
most recent liaison meeting on De-
cember 3, 1980, with the members of
the Tax Section of the Washington
State Bar Association we discussed
the very serious problem of the in-
crease in the incidence of fraudulent
tax shelters. Both the Service and the
Tax Section are deeply concerned.
The Service is fully committed to
vigorous action against the promo-
tion and use of abusive tax shelters,
including prosecution in the case of
fraudulent promotions.

The Service and the Tax Section
agreed that for two important reasons
we need to communicate with you
concerning this problem. The
reasons are: to provide you infOorma-
tion to assist you in protecting your
clients from abusive tax shelters; and
to request your assistance in identity-
ing fraudulent tax shelter promo-
tions.

To assist you in advising your
clients we would like to briefly de-
scribe several examples of shelters
being promoted that may represent a
fraud againstor abuse of the tax laws.

There are a number of investments
or methods of handling income/
expenditures that are currently being
promoted for almost the sole purpose
of substantially reducing or eliminat-
ing taxes. However, the type of
shelter—cattle, films, coal mining,
oil leases, toreign trust—is not the
determinant of whether or not the
shelter is proper, questionable, or a
fraud against our tax laws. The un-
derlying facts and characteristics sur-
rounding the specific shelter must be
examined to make a judgment as to its
propriety. There is, of course, nearly
no limit to the different facts that
could be the basis of judging a par-

ticular shelter to be abusive or fraudu-
lent. However, examples of the most
common factual patterns the Service
is discovering in potentially fraudu-
lent shelters in the State of Washing-
ton are as follows:

Non-Existent Assets. These are
situations in which the asset involved
in the shelter investment exists only
on paper. In other shelters the asset
exists in limited tOrm—cattle, tor
example, but the number and value of
the cattle are grossly exaggerated in
the documents and records, and ulti-
mately for tax purposes. False docu-
ments, check kiting, or the circula-
tion of funds are used to give the
appearance of and create documenta-
tion showing large expenditures tor
the asset. Another form of this decep-
tion is a promotion where the same
asset 15 sold over and over again to
different investors.

Document Backdating. Docu-
ments actually being executed and
transactions actually occurring usu-
ally at the end of the calendar year or
shortly after the beginning of a new
year are backdated to support a de-
sired tax effect.

Overstated Business Expenditures.
This deception can take several
torms. Sometimes partnerships are
formed and funds are supplied by in-
vestors for a purported business
venture—an example could be oil
drilling. However, after the funds are
paid by the partnership to a separate
but controlled entity that is supposed
to do the drilling work, the funds are
channeled back to the original inves-
tors or used by the promoter for some
other purpose— for example, the
purchase of unimproved land or
stock. Returns are filed claiming
losses for the sham oil drilling.

Use of “Foreign” Organizations.
This promotion often involves the
creation of several business organiza-
tions on paper, including an overseas
entity. Put simply, in these schemes
the taxpayer does “‘business” with
himself and in the process substan-
tially “increases™ his business costs.




For example the taxpayer pays and
deducts a substantial amount for con-
sulting fees to one of the entities
formed which in turn pays a pur-
ported non-taxable foreign entity that
“loans™ or “gifts” the money back to
the taxpayer.

Charitable Contributions.
Schemes of this type sometimes in-
volve the contribution of an artwork
to a museum. Typically, the taxpayer
purchases the item and simultane-
ously receives an appraisal through
the promoter which is five to ten
times greater than the purchase price.
After the passage of a year, the con-
tribution to the museum is made and
claimed as a charitable contribution
for tax purposes at the inflated
amount.

Grossly Inflated Values. These
promotions involve the formation of
a “business™ revolving around the
aquisition of an asset of little or no
value—it could be a recording or a
motion picture, for example. The

asset 1s purchased for a minimum
amount of cash and a very large
amount in non-recourse notes. Typi-
cally, tax reduction and not profit is
the motive. Investment tax credit and
sometimes depreciation are claimed
on the inflated amount.

Common characteristics in the
examples given are that the shelters
have no economic reality and involve
deception to create the appearance of
legitimacy. Tax shelters with these
characteristics are being promoted
and sold, often for substantial
amounts, to taxpayers in Washington
State. One of our primary objectives
in dealing with this problem is to im-
mediately identify, investigate, and
prosecute, if warranted, the promot-
ers of schemes of the type indicated.
Action, of course, will also be taken
to correct the returns and tax liability
of taxpayers utilizing promotions of
this type.

We are asking for your help iniden-
tifying such schemes, consistent, of

course, with the confidentiality of
your professional relationships. If
you become aware of a clearly abu-
sive tax shelter promotion that you
feel should properly be disclosed to
the Internal Revenue Service, we ask
you to contact Revenue Agent Brad
Wittman, 915 Second Avenue, Mail
Stop 160, Seattle, Washington 98174,
Telephone: (206) 442-4748. We are
not asking that you identify your
client, but only that you bring to our
attention what appear to be abusive
promotions with characteristics simi-
lar in nature to those indicated. We
believe that you will agree that vigor-
ous enforcement action in this area is
in the best interests of your clients
who, with the vast majority of
American citizens, pay their taxes
honestly.

Thank you very much for any con-
sideration you can give to this re-
quest, and we hope the information
provided will be helpful to you and
your chents. 0O
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Correcting the
Correctional System

The media are tull of it.

Read your newspapers. Listen to
the news.

Not a day goes by without a story
about the rottenness of Washington's
correctional system. Walla Walla,
Monroe, Shelton, the King County
and Snohomish County Jails —these
are detention facilities which have
become notorious. They have been
the scenes of prison riots, suicides,
knifings, beatings, strikes and rebel-
lions. The incidents which occur
within the walls of Washington's de-
tention and correctional facilities are
an embarrassment to a state which
prides itself on its progressiveness.

They are an embarrassment to the
bar, too. As the stewards of our judi-
cial system, lawyers have an obliga-
tion to recognize breakdowns in the
system when they occur. And the cor-
rectional institutions ARE as much a
part of the legal system as the trial
procedures which help determine
who belongs in them. The correc-
tional institutions are as equal a part
of the legal system as the civil law,
the tax code, and the rules of evi-
dence.

The trouble is, not all lawyers see
the problem as their concern. Some
lawyers prefer not to see the problem
at all. If you are one of those lawyers
who simply do not care, this issue of
the Bar News is for you.

Why should you care what hap-
pens in Walla Walla or the King
County Jail?

There are different answers for dif -
ferent lawyers. If you are an empathic
person, you care about what is hap-
pening in the institutions because you
know that you yourself could not sur-
vive in that environment. If the
stories emanating from the prisons
make you squeamish, you probably
need little encouragement to invest
some thought in the problem. Read
the theme articles without delay.

Suppose you do not care whether
prisoners lead a tough life behind bars
or not. You might think that the ones
we lock up deserve exactly what they
get, it not worse. Yet you might have
some sympathy for the guards,
medics and administrative personnel
who have to work in those same in-
stitutions. They deserve a working
environment free from overcrowding
and the dangers posed by a thousand
bored, tense men. They deserve safe
and sane correctional facilities even if
the prisoners do not.

Suppose all this talk about other
people’s problems really doesn’t
bother you: what then? Then you
should still heed the rumblings com-
ing trom the institutions. It is, after
all, in your own self-interest to seek
improvements in the system. It is
your tax dollars which run Walla
Walla; your money which pays for a
system that confines people in enclo-
sures more crowded than the animals
in any zoo; your money which sup-
ports a system that essentially makes
bad people worse, and then releases
them back into society.

Which brings us to the ultimate
self-interest in seeking changes in the
correctional institutions: the majority
of criminal offenders who are incar-
cerated are eventually released.
They're coming back to your towns
and your streets. The savage life style
which a prisoner necessarily learned
in order to survive in an over-
crowded, dehumanized prison world
is the life style he will help perpetuate
in society. Perhaps neither the correc-
tions personnel nor the prisoners de-
serve anything better, but certainly
you do!

If neither appeals to sympathy nor
self-interest move you, however, you
should know that the bar’s Code of
Professional Responsibility exhorts
you to be concerned about the situa-
tion in the jails and prisons. Ethical
Consideration 8-1, though only “as-
pirational in character™, reads, in
part:

By reason of education and experi-

Editor’s Page

ence, lawyers are especially qualitied
to recognize deficiencies in the legal
system and to initiate corrective mea-
sures therein. Thus they should par-
ticipate in proposing and supporting
legislation and programs to improve
the system, without regard to the
general interests or desires of clients
or any tormer clients.

And Ethical Consideration 8-9
reads:

The advancement of our legal sys-
tem is of vital importance in main-
taining the rule of law and in facilitat-
ing orderly changes: therefore, law-
yers should encourage, and should
aid in making, needed changes and
improvements.

Assuming we have made the jump
from apathy tolukewarm interest, the
question then becomes: What on
earth can we possibly do about the
jails and prisons?

Judicial sentencing is the key, say
some. But if sentencing 1is, in fact,
crucial to alleviating overcrowding in
the institutions, we must first decide
what it is that sentencing is supposed
to accomplish. Rehabilitation? If so,
Walla Walla in its present state is not
the place for it. Punishment? Cer-
tainly. But should we really confine
the three-time check forger with the
triple murderer? Chances are that
what we eventually release upon our-
selves will be a murderer who has
learned how to pass bad checks.
Community safety? Of course, but
does the present system really make
society safer in the long run? Chief
Justice Warren Burger said in his Feb-
ruary 3, 1980, State of the Judiciary
Address: “To put people behind walls
and bars and do little or nothing to
change them is to win a battle but lose
awar. Itis wrong. It is expensive. It is
stupid.”

On the other hand, we can simply
build more prisons, hire more guards,
restore dilapidated facilities. We can
wage wars on poverty and un-
employment, providing you can still
tind the soldiers. We can de-
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criminalize. recriminalize, moralize,
penalize and lobotomize . . . but these
are palliatives which will only post-
pone the day when we will have to
decide what we really want to do with
these people.

Of course, the purpose of this
editorial is to pique your interest, not
to solve problems. Solutions we leave
to our authors and readers. [ endorse
only one proposition. Whatever your
views on the jails and prisons, you
should know that the present system
is ailing. And whether out of pique,
pity, empathy, self-interest, or a sense
of professional duty, you should
make it your affair to participate in
the cure.
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Washington State Legislature —1981

(You're free to read the intervening paragraphs, or you
may skip to the last paragraph of this article for the
principal message I'm trying to convey.)

Opinions difter on the wisdom of Governor Ray’s
decision not to call a 2nd Extraordinary Legislative Ses-
sion during 1980. From the standpoint of the Bar Associ-
ation, that decision went in at least two directions: We
avoided one more defensive session against anti-lawyer
bills; on the other hand itdeferred any positive legislative
effort into a regular session which may be so concerned
with budget matters as to have little time for non-money
matters.

One matter particularly deserving of our concern is the
attrition of lawyers tfrom the legislature. In the current
session, the only lawyer members are the following:
Senators Ted Bottiger, George Clarke, Jeanette Hayner,
Dick Hemstad and Phil Talmadge, and Representatives
Skeeter Ellis and Mike Padden. While these legislators
have no pre-commitment to the Bar's legislative pro-
gram . we can count on their understanding the issues and
analyzing the merits of bills affecting the courts, the
practice of law or substantive legislation. As you can see,
there are even too few of the lawyer legislators, particu-
larly in the House, fully tostaffthe two judiciary commit-
tees. They have difficult and responsible commitments
and deserve our thanks. Also they deserve to have more
lawyer legislators serving with them and we are pleased
at the efforts (albeit unsuccessful) of some I8 other law-
yers who filed for the legislature.

We should also feel special appreciation for our
two legislative representatives, Bill Gissberg and John
Fattorini. We're fortunate to have knowledgeable,
straightforward and respected representatives. Their ef-
fectiveness far outreaches the tunds that either the As-
sociation or the political action committee has been able
to provide. They work closely with our Board of Gover-
nors and with our Legislative Committee headed by Bill
Baker of Everett.

The detailed aspects of prospective bills are beyond
the scope of this article. After areport by the Legislative
Committee to the Board, aspecitic priority of “*sponsor”,
“support™ or “not opposed”™ will be determined (possi-
bly also some threatened items will be labeled as “no
position” or “opposed ™). Anticipated items for consid-
eration are these:

Products Liability (or **Tort Retorm™) preserving
joint and several liability and providing for contri-
bution among joint tort {easors.

Budger with principal emphasis by the Associa-
tion on support for the judiciary budget.

Court Congestion and Delay. Senator Talmadge
will present an omnibus bill on the sub ject and the

The President’s Corner

Bar committee headed by LLee Campbell may have

additional specific items.

Corporation Code revisions and Limited
Parmership Act revisions developed by the Corpora-
tion, Business and Banking Section of the Associa-
tion.

1972 amendments to Article 9 of the UCC. now
adopted by a majority of states.

Administrative Law provisions as to indepen-
dence of hearing examiners or administrative law
judges.

Judicial Discipline with implementing legisla-
tion for the constitutional amendment.

Attorney General investigatory and discovery
powers.

Trade Secrets Acr, a modification of a proposed
uniform state faw. sponsored by the Association’s
section on Intellectual and Industriat Property.

A final thought: We urge each of you who has a useful
basis of contact with one or more legislators at the “grass
roots™ level to advise Bill Gissberg or John Fattorini
(address: 1001 South Eastside, Suite A, Olympia 98501,
telephone: 206-943-9977). Contact by constituents can
helptully supplement the constant efforts of our legisla-
tive representatives. More than any other group of citi-
zens, lawyers should be directly concerned with our
legislature and its actions. Our legislative representatives
can use your individual help.

Sty 75‘%
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A Sentencing Judge

Looks at Incarceration

by Walter J. Deierlein

Defining and executing the criminal justice system
involves an exercise in tripartite responsibility. The legis-
lature defines crimes and indicates the seriousness by
prescribing the penalties to be imposed. The judiciary
processes criminal cases, and levies sentences within the
parameters set by the legislature. It is the function of the
executive to carry out the sentences impozed by the
judiciary. The performance of each reflects upon the
others. Each branch must discharge its responsibility.

We now have the spectacle of a corrections and penal
system in chaos resulting from years of studied neglect
and understanding. This condition is made to appear to
be the result of a sudden, unexpected surge in jail and
prison population. This is hardly the case. In fact, every
indicator has forecast the present condition over a con-
siderable period of time. Increased population, more
serious and aggravated crime, increase in actual crime
rate, more effective law enforcement havebeen predicted
for years. Yet the question is asked: what should be done
about Washington’s institutions and the county jails
throughout the state? As trial attorneys so trequently tell
judges: To state the Question is to make obvious the
Answer.

Correction facilities and administration must be mod-
ernized, improved and enlarged. The state executive
should make the plans for the improvement program and
the legislature should fund them.

Regrettably, the issue is not being addressed in a forth-
right way. Emergency type relief measures are being
offered as cures. It is suggested that local resources
should be used as alternatives to incarceration. This is
exactly what sentencing judges have been doing to such
an extent that a backlash is now occurring. The move-
ment toward presumptive sentencing is overwhelming.

It is suggested that a less expensive tOrm of penalty is
supervision on thelocallevel. This plan was attempted in
the forms of Intensive Probation and Intensive Parole.
Neither of these programs have been shown effective,
and enthusiasm for them has vanished.

It has beensuggested thatthe sentencing be taken from
the discretion of judges and circumscribed by guidelines
designed to keep individuals out of overcrowded institu-
tions. This is either a blatant attempt to decriminalize
certain classes of crime, a step which the legislature does
not care to take outright, or an indication that the State is
not willing to properly care tforand protect individuals in
institutions, and asks the County todoit. If the penalty
for a first otfender on burglary in the second degree is to
be fixed at 50 hours of community service and repayment
of the damage done and articles taken, the legislature
should be the branch to set it. The public should not be
left with the impression that this is the judge’s decision.

Judge  Deierlein,  presently
President-Judge of the Association of
Superior Court Judges, has been on the
Skagit County Superior Court bench for
14 vears. A graduate of the University of
Washington School of Law, he served
two terms as Prosecuting Attorney in
Skagit County and was President of the
Washington Association of Prosecuting
Artorneys in /1960-1961.
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Nor should the length of a sentence, or the commit-
mentto jail be determined by the space thatis available at
any given time. This is not a factor in determining it an
individual deserves to be incarcerated or how long he
should remain.

The real tragedy in attempting to deal with our prob-
lem as it exists here by expedient emergency measures is
that these programs are heralded far and wide as a new
reformor a progressive attitude in dealing with crime and
punishment, without facing up to theroot problem. Citi-
zens are made to feel that the problem is solved and that
there is no further need for enlarging our number and
variety of correction facilities, or improving those we
have. And the incarcerated people remain bitter and
frustrated, knowing that nothing has changed.

I believe it is a principle followed by all judges in
sentencing to select the least restrictive form of punish-
ment and the most corrective program commensurate
with the individual, his record, the crime and the public
interest, with uniformity and fairness a controlling influ-
ence. To sentence another human being to prison, or a jail
term, is the most distastetul, disagreeable duty a judge
performs. We know what it means to the defendant and
his family. We know what it does to him. We know the
things that happen there. But when alternatives fail, we
are required to pertorm fully our part of the tripartite
responsibility.

The judge is solely responsible for the sentence he
pronounces —no other person. He feels very keenly this
responsibility to the public, to the victim and to the
defendant.

The victim may demand retribution: the prosecutor
may insist upon full punishment; the defense attorney
may plead for just one more chance: but it is the judge’s
name that goes on the Judgement and Sentence.

[s it too much to insist that these individuals sentenced
to a correction facility or jail be placed in the hands of
competent, well trained statf? Is is too much to expect
that they be protected from one another, and even them-
selves? Is it too much to expect that the facility be large
enough to properly accommodate the increasing num-
bers?

LAWYER'S EDITION OF THE CRIMINAL BENCHBOOK

Washington's trial judges have received a new edition of the Criminal Benchbook.
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Administrator for the Courts and the Superior Court Judges' Benchbook Committee.
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and will cost $45 (postage included).

In addition, a separate volume of the Criminal Forms is also being offered for
$25. If you would like both of these reference volumes, please order below or
cn your letterhead.

Do not send any money with this order. If there are sufficient orders, we will
proceed with the printing and bill you prior to mailing. Order deadline is
March 1, 1981. Delivery date is scheduled for mid-April.
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The Failure of Overincarceration and

the Need for an Alternative Approach

in Corrections

by Steven Scott

On June 23, 1980, U.S. District Court Judge Jack E.
Tanner concluded in a 60-page opinion that the condi-
tions and treatment in the Washington State Penitentiary
at Walla Walla constituted cruel and unusual punishment.
Hoptowit v. Ray. E.D. Wash. No. 79-359. | write now
from the perspective of an attorney involved not just in
the Hoprowit case but in the representation of this state’s
prisoners over the last six years.

Hoptowitv. Ray is not unique. A similar case, Collins
v. McNutt, W.D. Wash. No. C-79-79V, is now pending,
challenging conditions in the Washington State Refor-
matory at Monroe, and a number of counties, including
King, Snohomish, Yakima and Walla Walla, have been
sued over conditions in their jails. Nor does Washington's
experience differ — except perhaps in degree — from that
of other states. Over the last decade. suits against prison
and jail officials have been tiled across the country. Many
courts have entered judgments in favor of prisoner-
plaintiffs.

My purpose here is nottodefend litigation and judicial
intervention in the prison context. I only offer my per-
sonal observation that for years prior to the Hoprowit
decision Washington’s prisoner population grew steadily
and conditions at both Walla Walla and Monroe con-
tinued to deteriorate badly despite constant reassurances
from state officials that improvements were imminent.
The important task now, however, is to address the prob-
lems which recent litigation, at the very least. has un-
derscored.

At the root of our problems. unquestionably, is a
severely overcrowded correctional system. The United
States, according to the American Institute of Criminal
Justice, has one of the highest per capita incarceration
rates in the world, more than twice that of Canada, three
times that of Great Britain and four times that of West

Germany. Available data shows only the USSR and
South Africa with higher rates. Washington, according to
a study by the American Foundation. has one of the
highest incarceration rates in the United States, ranking
first in the incarceration of blacks and tenth in the incar-
ceration of whites. In addition, prisoners here serve
comparatively lengthy sentences. It is not surprising,
then, that our system is scverly overcrowded.

Even at its rated capacity, an institution like the Wash-
ington State Penitentiary starts with a number of serious
handicaps. Apart from the size of the population, it is a
deteriorating, fortress-like prison, geographically iso-
lated from our major urban arecas. The wide range of
community resources which could be utilized in the
Seattle area, tor cxample, to provide medical and mental
health services or vocational and educational oppor-
tunities does not exist in Walla Walla. The recruitment of
qualified correctional staff is particularly difficult. Rela-
tions between a largely minority, urban prisoner popula-
tion and a predominantly white, rural staff arc un-
derstandably strained. Most prisoners are cut off from
any meaningful contact with ftamily, {riends and the
community to which they will someday return.

Overcrowding compounds the problems already in-
herent in an institution like Walla Walla. [t further over-
taxes inadequate services and programs. It increases
idleness. [t aggrevates cxisting tensions. It makes
adequate classification impossible. Consequently, less
serious offenders cannot be separated from more serious
offenders. Prisoners in need of only medium or minimum
custody arc commony housed in maximum custody. Ac-

Steven Scort is presently the director of the Instituional Legal Services
Project. He received his B.A. from Stamford University in 1970 and his J.B.
from the Universitv of Pennsyivania in 1974.
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cording to state officials at the time of trial in Hoptowit,
over one-third of Washington’s prisoners were contined
in facilities more secure than was either necessary or
desirable. Overcrowding, in short, produces boredom,
fear, anger, violence and, ultimately, bitterness and frus-
tration.

Many blame overcrowding on the public’s “Lock
them up and throw away the key™ attitude. Such an
attitude, if 1t exists, probably reflects the public’s desire
to pursue at least two traditionally recognized purposes
of corrections: first, to punish criminal behavior; and,
second, to protect the public against such behavior in the
future. It may also reflect a desire to avoid dealing with
the problem.

It is clear that shipping a criminal offender oft to Walla
Walla is punishment—cruel and unusual punishment in
violation of the Eighth Amendment. It is also clear,
however, that this kind of punishment neither protects the
public nor allows a community to avoid dealing with the
problem. Gerald Thompson, Secretary of the Depart-
ment of Social Health Services under Governor Ray,
pointed out in arecent speech to the Washington Council
on Crime and Delinquency that 95 percent of those sent
to prison eventually return to their local communities.
*We put more people in prison,” Secretary Thompson
said, “tor longer periods of time than any other civilized
nation, and it gets us a steady stream of tough, ornery,
cynical, somewhat desperate individuals who are con-
stantly being cycled through the system and back out into
our communities.”

Our strong inclination to lock up more and more
people for longer and longer periods of time, first, has
resulted in the widespread violation of constitutional and
human rights inside our prisons, and second, has failed to
protect our communities against criminal behavior. A
new approach to corrections is essential. Our com-
munities, 1f they are to be sate, cannot continue to ship
offenders off to Walla Walla and forget about them until
oneday theyreturn. Chances tor the successtul reintegra-
tion of an offender into the community—which must be
our goal once itis recognized that 95 percent of those sent
to Walla Walla eventually return—are greater by far
when the offender remains in the community. This ap-
proach, if it is to be pursued consistent with short term
public safety, requires, of course. the development of an
entire range of adequately funded community programs
and facilities at all security levels. It requires much
greater utilization. also, of the extensive resources avail-
able in our communities tor educational and vocational
training, employment, counselling and other necessary
services.

In addition to offering a more sensible approach to
protection of the public from criminal behavior, punish-
ment and rehabilitation of oftenders within the commu-



nity is much less expensive than incarceration in large,
geographically isolated prisons. The state now seeks. tor
example, almost $30 million, or $60,000 per prisoner, to
build a new 500 bed prison. The cost, after construction,
of incarcerating one person in such a prison for one year
was estimated three years ago at between $10,000 and
$26,000. Criminal Justice Research Center, Sourcebook
of Criminal Justice Statistics —1978 , U.S. Dept. of Jus-
tice, Law Entorcement Assistance Administration. In
contrast, in 1978 the annual average cost of maximum
supervision of a first year probationer was around $550.
Donald Thalheimer, Cost Analysis of Correctional Stan-
dards: Community Supervision, Probation, Restitution
and Communiry Service, Volume |, National Institute of
Law Enforcement, U.S. Dept. of Justice 1978. In order
to be truly effective, the concept of corrections withinthe
community must be drastically expanded from what
exists presently; however, there is certainly plenty of
room to expand the current $550/oftender and still re-
main far below the millions of dollars it would cost us to
build and operate a new Walla Walla.

Finally, there are some who suggest that we should
focus primarily on sentencing reform as a cure for our
correctional ills. [t is true that from the perspective of
both the plaintiffs and the defendants in Hoprowit v. Ray,
the Board of Prison Terms and Parole has been entirely

unresponsive to the crisis we now face. The problem,
however, in my opinion is not with the theoretical basis of
indeterminate sentencing (our present system) but,
rather, withthe absence of any statutory control over the
exercise of discretion by the Parole Board. The Board,
for example, should be subject to the Administrative
Procedures Act. It should be required to submit for legis-
lative approval a set of guidelines under which it would
decide individual cases. Both in promulgating its
guidelines and in reaching decisions in individual cases,
it should be statutorily required to take into account such
factors as system-wide institutional population, the abil-
ity of the Division of Adult Corrections to comply with
minimum professional standards for humane confine-
ment, and a preference wherever possible for community
alternatives to incarceration in a state institution.

Any sentencing system may prove unresponsive and
unjust if it is not securely tied to the objectives on our
criminal justice system. Determinate and presumptive
models recently adopted in other states, for example,
have tended to lengthen sentences and exacerbate prob-
lems of prison overcrowding. Legislative efforts should
be focused not so much on a change in the sentencing
model to be used as on a shift from over-incarceration to
stronger community involvement in corrections. Only
thenare sentences likely tobe humane, just and effective. O
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Justice in Sentencing

It is argued below that we will never get a handle on
sentencing and corrections until we first decide who
should go to prison, for how long, and what we are
willing to pav for. The following statement was adopted
by the Wshington Association of Prosecuting Attorneys

on 5 December 1980.

Over the past tive years the failings of our current
sentencing system have become increasingly evident:
wide disparity in the sentences received by similar of-
fenders; the lack of any requirement that key decision
makers explain their discretionary decisions; the lack of
predictability of sentences on either the individual or
mass level; the impossibility of managing such an unpre-
dictable system; the dishonesty inherent in appearing to
impose relatively long sentences while actually etfecting
quite different ones.

Itis proposed that our current indeterminate sentenc-
ing system be replaced by a “presumptive-determinate
sentencing” system. This proposal is designed to (1)
require every felony offender to receive some punish-
ment, though punishment need not be equated with in-
carceration in every case, (2) make that punishment
proportionate to the offender’s crime and criminal his-
tory, (3) impose a system of determinate sentences that
will sharply limit the parole system, (4) etfect more
consistency in punishments through the creation of stan-
dard sentences, (5) allow sentencing judges to make
discretionary exceptions to the standards, upon explana-
tion and judicial review of such exceptional sentences,
(6) enable better planning and control of prison and jail
capacity problems, and (7) require restitution to be paid
to victims of crime and to the community.

As a cavear, we note that our society has an obligation
to provide adequate, safe and humane prison capacity. In
the absence of adequate capacity no sentencing system
will work.

Submitted on behalf of the
WAPA. by Norm Maleng,
King County Prosecuting
Attorney.

The Current System

Under our current “indeterminate”™ sentencing sys-
tem, judges and the parole board are granted broad
discretionary authority to fashion each otfender’s sen-
tence. A judge has two basic choices: either place the
defendant on probation or send him to prison. But each
choice allows for many possibilities.

Probation. Approximately 75% of all felony deten-
dants statewide receive probation. Their terms of proba-
tion typically last from two to five years, or longer. The
conditions of probation may (but need not) include re-
quirements such as getting and keeping a job, undergo-
ing counseling, paying restitution, and refraining from
criminal activity. Probation may (but need not) also
include up to one year in jail, including work release.
Violation of the conditions of probation may (but need
not) result in further jail time or a sentence to prison.

Prison. If an offender is sent to prison (whether im-
mediately after sentencing or after violating probation),
the judge must sentence for the “maximum™ allowable
term—either five, ten, or twenty years, or longer, in
some cases —depending on the felony committed. How-
ever, the “maximum” has little real meaning. Soon after
the offender gets to prison, the Board of Prison Terms
and Parole—an independent body of nine members ap-
pointed by the Governor—sets a “minimum’ term. For
example. a judge would send a burglar to prison tor the
maximum 10 years.” But the parole board might then
setthe “"'minimum™ at 3 years. This minimum, however,
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really operates as a maximum. The prisoner can get (and
normally does get) 1/3 off for “good-time,” i.e., the
“three-year™ term becomes a ““two-year' term.
Moreover, pursuant to “guidelines for reconsideration of
length of confinement,” further cuts off the minimum
time are made. These guidelines predict a prisoner’s
probable success on parole based on individual social
and behavioral factors. For example, if a male property
offender lived with a wife or parent just prior to admis-
ston to prison he will receive a percentage " discount” off
his minimum term; if lived alone he will not. (A female
property offender receives no discount for this factor.)
Thus the ten-year term, reduced to a three-year term,
reduced to a two-year term, now becomes a ‘“real”
18-month term.

When a prisoner is released he or she is placed on
“parole.” Parole is a program by which a prisoner is
released before his or her maximum term is up. The
parolee mustcomply with conditions such as reporting to
a probation officer, ongoing counseling, refraining from
criminal activity. Violation of parole can resultin further
conditions being imposed or areturn to prison for up to
the remainder of the maximum term.

As an alternative to the “minimum-term setting”
scheme above, the parole board may disregard its
guidelines (they are voluntary) and place a new prisoner
almost immediately on “intensive supervision.” The
prisoner is simply released on parole but subjected to
closer supervision by a parole of ficer than if the prisoner
had served a normal prison term. The number of convicts
placed on intensive supervision appears to be
growing—perhaps in response to the crowded condi-
tions of the prisons.

Failings of the Current System

The criticisms of this system are many. Itis challenged
on several grounds.

Equity. Our laws are unjust because defendants who
have committed the same crime with similar criminal
records can receive widely varying sentences. We can’t
defend a system when a person’s sentence depends on the
luck of the draw of a sentencing judge.

Honesty. Our laws are dishonest becausethere s little
relationship between the sentence imposed by a judge
and the time actually served by a defendant. We can’t
defend a system as honest where we read in a newspaper
that a person is sentenced to 10 years in prison, but never
hear that he is released on intensive parole a few weeks
after he arrives in Shelton.

Effectiveness. There is little evidence that the indi-
vidualized indeterminate sentencing model works, and
much evidence that it does not. Judges and the parole
board try to guess who will be a good or bad risk on
probation or parole. They try to fashion a good “pro-
gram” for the rehabilitation of the offender. This is not



only a difficult task but frequently strays too far from the
more fundamental question of whatcrime was commit-
ted and what is a fair punishment.

Accountability. We can’t defend a system in which
critical sentencing decisions are within the virtually un-
limited discretion of judges and the parole board, espe-
cially when: that discretion is subjectto minimal review;
and the decision makers need not justify their actions.

Manageability. We can’t manage our corrections sys-
tem because what happens at one stage of the system can
always be undercut by the next stage. The prosecutor and
police may work hard to investigate and try a case, only
to be undercut by a system which turns the defendant
back on the street. If a judge does send the defendant to
prison, the parole board can undercut that decision with
intensive parole or early release. Prison administrators
are caught in the middle—they control neither entrance
or exit. They cannot plan eftectively tor the number of
people who will be in their prisons.

Proposal
A presumptive sentencing bill will address these prob-
lems by setting up standards for the imposition and
completion of terms of punishmentfor telony offenders.
Standard Terms. If such a bill were passed there would
be narrow ranges of punishment for each telony ottend-
er, which would increase in severity and length with the

seriousness of adetendant’s current and past crimes. The
number of ranges would be reasonably limited. The
ranges of punishment would address both the length and
general security level of the sentence served. For exam-
ple, these ranges might include terms of community
supervision, partial confinement, or total confinement.
Community supervision would entail paying restitution
tothe victim of one’s crime, or paying a fine, or perform-
ing community service such as working in a park or
hospital. (Violation of these obligations could result in
jail time.) *“Partial confinement” would require an of-
fender to spend part of the day in jail or halfway house
and the rest of the day at liberty or on a job or at school.
(Violation would result in jail time.) A term of “total
continement™ would require an offender to spend his
term in jail or in prison on a 24 hour-a-day basis. Thus,
the punishment for every offense calls tor some degree of
restriction of one’s liberty.

Board of Criminal Sanctions: Prison and Jail Capac-
itv. The actual ranges would not be in the bill itself.
Rather a Board of Criminal Sanctions —a group of citi-
zens, judges, prosecutors, police, and defense
attorneys — would be directed to develop, over a one-
year period, a proposed set of ranges. It would be the
function of the Board to propose standard sentences

Continued on page 31.
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WASHIINGITON SIALE NEWSLINE

The Board’s Work @

by Steven A. Reisler

“HARD WORK" PRESCRIBED AS CURE OLYMPIA, January 9-10 -- Judge William Brown of

FOR COURT CONGESTION the Pierce County Superior Court addressed the
Board of Governors on the subject of court con-
gestion and suggested this solution: every judge

should work harder.

Judge Brown, who has served on the bench for more than thirteen years, recently con-
cluded a personal study of judicial workloads around the state. After campleting his
study, Judge Brown determined that "the only place that has the problem (of court con-
gestion) is King County." Judge Brown suggested that simple hard work would effec-
tively alleviate the ocongestion prablem in King County, too.

Premising his conclusions on experience in the Pierce County court system, Judge
Brown found that the number of cases filed each year is not related to the number of
cases which a judge actually tries. In Pierce County, each judge maintains his or
her own trial calendar. Because of this, Judge Brown's study showed that the average
civil case in Pierce County comes to trial in six to eight months. The study also
showed that in some counties (such as Thurston County) most civil cases are ready for
trial in less than six months.

Although Board members were generally skeptical, Judge Brown argued that a 1:28,300
judge-to-population ratio would permit civil cases in any county to be heard in eight
months or less, provided that the judges worked hard enough. The 1:28,300 ratio is
the result of dividing the total number of Pierce County judges and cammissioners into
the total Pierce County population.

Despite his recommendation that trial judges work harder, Judge Brown told the Board
that judicial vacations do not have a significant impact on current court congestion
prablems. He noted that trying cases one after another can cause a judge to burn out,
if he were not allowed a liberal vacation period. As in any business, there are judges
who do not do their fair share, but they are a minority. Rather than curtailing vaca-
tion time, Judge Brown suggested that ocourt congestion would be effectively controlled
if judges from the less populous counties regularly loaned their services to more case-
burdened ocounties.

At the conclusion of Judge Brown's presentation, Iee Campbell spotlighted recent ac-
tivities of the Bar Association's Court Congestion Committee. Campbell reported that
significant progress has been made in formulating abbreviated criminal appellate pro-
cedures. No action has been taken to date, however, to similarly abbreviate civil ap-
pellate procedures.
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BQARD DELIBERATES LEGISIATION In a report by the WSBA Legislative Committee,
AWARDING FEES TO PREVAILING PARTY the Board learned that that cammittee recom—
mended Bar opposition to proposed legislation
which would award reasonable attorney fees to
the prevailing party in a lawsuit. The legislation, in its present form, reportedly
is also opposed by the Washington State Trial ILawyers Association. The impetus be-
hind the bill is the desire to reduce congestion in the courts by penalizing frivolous
litigants. Board members, however, were not convinced that the bill would achieve
the desired result. It was noted that, first, the courts are not presently clogged
with many 'junk' cases, and, second, that the proposed legislation might discourage
middle and lower incame plaintiffs from seeking legal redress for legitimate problems.

The Board ultimately voted to oppose this bill in particular, and generally to oppose
the concept of awarding attorney fees to the prevailing party - at least until after
the Board's special task force on this question has presented its findings. The Board
also voted to oppose legislation which would permit awards of punitive and exemplary
damages. The Board's opposition stems from fears expressed by the Legislative Com-
mittee that the statutory language awarding punitive and exemplary damages in cases
of "oppression, fraud, or malice, exvress or inplied," is too ambiguous.

STATE INHERITANCE TAX REVISIONS lLegislation is pending which would eventually
APPROVED —-- WHEN FEASIBLE abolish the State Inheritance Tax and substitute
a "pick-up tax" to replace the present tax
system. John R. Price and Robert S. Muckelstone,
representing the WSBA's Real Property, Probate and Trust Section, described the stat-
utory changes which, in their estimation, would considerably unconplicate an exasper-
atingly complicated area of the law.

Some Board members were concerned, however, that it was unrealistic and impractical
to support legislation which would deprive the state coffers of millions of dollars
of revenue. The Board of Governors would not enhance its credibility, one menber
reflected, if at the same time it proposed salary increases for the judiciary and
opposed imposing a sales tax on lawyers' services, the Board also supported tax re-
form legislation which would further erode the state's financial base.

The Board was not swayed by the counterargument that revenue loss caused by changes
in the inheritance tax would be campensated by consumer savings in lower accounting
fees. Adopting a compromise position, the Board finally voted to approve the principle
of substituting a pick-up tax for the present state inheritance tax, but left it to
the legislature to decide when such substitution would be econcmically feasible.

BOARD DELIMITS IMMUNITY FOR A task force created by the Judicial Council
JUDICIAL QUALIFICATIONS has proposed inplementing legislation for the
COMMISSION Judicial Qualifications Commnission approved by

voters in the Novenber 1980 elections. The

proposed legislation would establish terms of
office for the Cammission, reimbursement schedules for expenses, and describe the
powers necessary for the conduct of general inquiries. The Board approved the pro-
posed legislation in its entirety with the exception of Section 8 dealing with immu-
nity. Board members also expressed reservations about the wisdom of giving the
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Camnission an absolute privilege in actions for defamation resulting from information
provided to the Commission.

By majority vote, the Board supported civil or criminal immunity for Cammission
members involved in disciplinary proceedings, without the provision that they act
in good faith. It disapproved the concept of an absolute privilege for charges made
before the Camission. It was the sentiment of the Board that New York Times Co. v.
Sullivan, 376 U.S. 254 (1964), should, instead, control the issue of privileged in-
formation.

BOARD SUPPORTS INCREASING In light of the rate of inflation and the in-
SMALL CLAIMS COURT JURISDICTION creasing litigiousness of society, the Board
TO $1,000 voted to support legislation increasing the

jurisdiction of Small Claims Court to $1,000.

Under the proposed bill, an individual plaintiff
oould avail himself of Small Claims Court only once per month per department. The
Board, however, did not take a position on the one-use per month restriction.

The Board condoned the expansion of Small Claims Court jurisdiction despite ex-
pressions of concern that the expansion might jeopardize the incomes of some young
lawyers. Another articulated fear was that the proposed legislation might encourage
abuse of the system by collection agencies. Seattle attorney Wendy Gelbart stated
her view, however, that nobody gets rich on thousand dollar cases. Moreover, she
argued that laypersons should have the right to settle their problems in a court of
law regardless how inexpertly they may handle their cases or how trivial the dollar
amounts at stake.

PRESIDENT JONES ADDRESSES Members of the Board of Governors met informally
THURSTON-MASON LAWYERS with representatives of the Thurston-Mason County
and the Govermmental Lawyers Bar Associations.
State Bar President Brad Jones spoke to the as-
sembled lawyers about legal matters which soon will concern everyone in the profession.

The issue of specialization came up first. At this time, approximately ten states
have sare form of specialization certification. The issue in Washington might even-
tually boil down to a confrontation between older, experienced lawyers versus younger
lawyers, and small town lawyers versus big city lawyers.

Speaking on the subject of advertising, Jones offered his view that the lawyer ad-
vertising he has seen so far has been neither excessive nor offensive. The Bar will
nevertheless continue to closely scrutinize all forms of advertising. Some lawyers
have recently begun to question the cost-effectiveness of lawyer advertising in the
mass media.

Jones also promoted the idea of lengthened judicial terms. In view of the over-
sight function of the recently instituted Judicial Qualifications Cammission, Jones
suggested that it is now unreasonable to continue Washington's exceptional practice
of short judicial terms. Because of the existence of the new Commission, the short
terms, which subject judges to the frequent stress and expense of campaigning, could
be lengthened without diminishing judicial responsiveness to the public.
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OTHER BOARD ACTIONS:

e PROFESSIONAL SERVICE CORPORATIONS - The Board rejected a motion to support modi-
fication of RCW 11.36.010 to permit personal service corporations to act as personal
representatives. As one Board member explained: "If a judge appoints a lawyer to
be a personal representative, THAT person should be responsible to the judge and
party, not everyone else in the P.S.C."

e JUDICIAL SAIARIES - By unanimous decision, the Board voted to support salary
increases for Washington's Superior, Appellate and Supreme Court Judges.

® ESCROW AGENTS - The Board voted to support the Escrow Agent Registration Bill
except as it applies to attormeys who are not engaged in comrercial escrow business.

e ADMINISTRATIVE IAW JUDGES - The Board recamrended passage of the Administrative
Law Judges Act as approved by the WSBA Iegislative Cammittee. 1In its approved form,
rate hearings by the Utilities and Transportation Cammission are specifically excluded
from the ALJ bill.

e PREJUDQENT INTEREST ~ The Washington Judicial Council has proposed legislation
which would provide for the imposition of prejudgment interest on certain claims.
Although the Council maintains that prejudgment interest would help ease court con-
gestion, the Board declined to take a position on the legislation as it is presently
worded.

® (COURT RULES - The nearly defunct WSRA Court Rules and Procedures Camnittee has
been resurrected. The Committee, which prior to December 4, 1980, had not met for
three years, was urged to actively participate in the formulation of court rules
and to periodically review procedures promuilgated by other agencies. A Board member
remarked that the reactivated committee will have plenty to do because every advance
sheet includes some new or proposed rule changes.

e TAX SCAM PAMPHLET - A special tax publication prepared by the Tax Section will
be published as a supplement to the Washington State Bar News. The Board voted to
split the estimated $3,500 publishing cost with the Tax Section and to provide for
an additional run of magazines for supplementary distribution. O
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Conrinued from page 25.

which effect the best balance between fair sentences and
institutional capacity. The Board would be required to
demonstrate the impact of its proposed sentencing stan-
dards on institutional capacity and cost. It the Board
proposed sentences which would exceed actual institu-
tional capacity, the Board would also be required to
suggest alternative standards which would have less in.-
pact. The Board's proposals and alternative suggestions
would be made to the legislature, which could approve or
modify them. Thus, the legislature would make the final
decision on the standards and their impact. The ranges
could be modified every two years by the legislature. In
this way the legislature could maintain the difficult but
essential balance between the sentences desired by the
citizens and their ability to pay for those sentences with
tax dollars tor prison beds and other corrections pro-
grams.

It the effect of the standards would increase local
costs, the state should pay these costs.

Determinate Sentences. The sentencing judge would
be required to sentence an offender within the range
appropriate for the offender’s offense and prior record.
The sentence itself would be a definite term—
“determinate”—so that the offender, the victim, the
community and state would all know the actual extent of
the oftender’s obligation to pay for his or her crime. The
sentence imposed would be the sentence actually served.

Restitution to the victim would be ordered whenever
feasible: an offender’s willful refusal to pay could result
in further jail time.

Exceptions. The standard ranges would apply in the
large majority of cases. However, it is recognized that
overly rigid “mandatory”™ sentencing provisions are
often evaded in the extremely aggravated or sympathetic
case through the exercise of discretion by some other
agent in the system (police, prosecutor, juries, gover-
nor). For this reason, in addition to the discretion offered
a judge to sentence within the standard range. the judge
could, in exceptional cases. sentence outside the stan-
dard range. But in such cases the judge must make
written findings why a sentence within the range would
be unjust. Further, a sentence outside the standard range
would be subject to appeal by either the defendant or the
prosecutor. Appeal would be to a regional sentencing
review panel of other superior court judges ., and/or to the
Court of Appeals. Gradually, a “common law™ ol sen-
tencing would develop to detine the truly exceptional
case.

Moadifications of the Above Model. The plan outlined
above 1s a rather pure “presumptive-determinate™ sen-
tencing model. Three modifications of this model are
likely to be considered: “good or earned™ time, proba-
tion, and parole. We express considerable skepticism
over the need for these features. However, we are firmly
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convinced that if enacted, they must be sub ject to clear
limits .

(a) “Good or earned time.” Some incentives for good
behavior in prison may be necessary. However, reduc-
tions in the length of one’s sentence to be granted for
good or productive behavior should be subject to an
understandable limit. For example, the law might pro-
vide that no combination of earned, good. or other
“time” off shall exceed 20% of the original sentence
imposed. (Without some such limit: the sentence be-
comes too uncertain; too much emphasis is placed on
behavior in prison instead of the crime that caused the
prison sentence; there is too much possibility of manipu-
lation by prisoners and the prison system; sentences are
less predictable and theretore less manageable; and there
will be a dangerous tendency to impose unrealistically
long sentences because of the knowledge that they may
be undercut by some form of early release.)

(b) “Probation.” At the community supervision/jail
level more flexibility may be in order. For example, the
standards might provide that any jail term less than six
months long could be “suspended™ subject toup to a one
year probationary term. Violation of the conditions of
probation or community supervision could result in im-
position of the unserved jail time. While admittedly
contrary to the “pure” model of presumptive determi-

nate sentencing, this local probation option would be
acceptable because: the disparity allowed has a limit (up
to six months); the impactislocalonly; it recognizes that
where there is no statewide impact (i.e., prison terms) it
may be more appropriate to impose more local stan-
dards; the crimes involved would be less serious, i.e.,
not deserving of more than a six month jail term.

(c) “Parole.” Some period of supervision during the
transition from prison to community life is desirable. It is
therefore appropriate that the law provide tor such a
period of “parole” during which the parolee must abide
by conditions or be returned to confinement. This period
might be the remainder of a person’s “good-time” or
“earned time™ or might be a statutorily prescribed per-
centage of the prison sentence. In any event, it should be
limited and should nor be a means for either releasing
prisoners early or returning them to prison for longer
periods of time. (Serious, new law violations would, as a
rule, be prosecuted in court as new crimes, with the
resulting sentence increased because of the offender’s
prior record.)

We repeat that it is important to set clear and tight
limits on the use of probation, good-time, and parole.
Without such limits, the “modifications” threaten to
swallow proposed reform and maintain the very condi-
tions which cause us all so much concern. g
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ABA Standards

for Criminal Justice

by Kenneth L. Short

Washington State Delegate to the ABA

In a recent, special ceremony, the American Bar As-
sociation, represented by Ken Short, State Delegate from
Washington, presented the new four-volume second edi-
tion of the ABA Standards for Criminal Justice to former
Chief Justice Robert F. Utter. This brief article provides
an historical analysis of this remarkable legal achieve-
ment and describes the content and format of the revised
Standards.

In 1968 the American Bar Association began publica-
tion of its 18-volume Standards Relating to the Adminis-
tration of Criminal Justice. That effort began in 1963. In
August, 1980 a completely updated and revised second
edition of these comprehensive Standards was published
by Little, Brown and Company. This second edition
therefore represents the culmination of an 18- year Ameri-
can Bar Association effort designed to improve mate-
rially every facet of the administration of criminal jus-
tice. This new four-volume second edition, entitled
American Bar Association for Criminal Justice, will as-
sist lawyers, public defenders, prosecutors, judges,
police, correctional officials, law professors, legal re-
searchers and a wide variety of criminal justice planners
and administrators in the performance of their profes-
sional obligations.

The Chief Justice of the United States Supreme Court
has described the ABA’s criminal justice standards proj-
ect as “the single most comprehensive and probably the
most monumental undertaking ever attempted by the
American legal profession.” The effort was indeed both
comprehensive and monumental: it utilized the profes-
sional skills and experience of hundreds of the nation’s
leading jurists, lawyers, legal =cholars and practitioners
from every part of the country and fromevery facet of the
criminal justice field.

After the full 18-volume first edition of the standards
had been printed and widely distributed, the practical
value of these comprehensive criminal justice guidelines
became apparent. Since their first printing, beginning in
1968, the standards have been cited more than 8,400
times. Almost one full decade after the original publica-

tion date, the ABA undertook thesecond major step in its
long-range criminal justice standards developmental
plan. That step involved a complete and comprehensive
standards updating project. That project was completed
in early 1980 and a full revised standards manuscript was
delivered to the publisher. While the August, 1980 publi-
cation of the revised second edition represents a culmina-
tion of the ABA’s standards endeavor, it does not repre-
sent an end to that endeavor. To ensure that its com-
prehensive Standards for Criminal Justice will remain as
permanent guidelines for the nation’s criminal bar and for
the nation’s criminal justice institutions, the ABA
created apermanent Standing Committee on Association
Standards for Criminal Justice. That Committee has
been charged with the permanent responsibility of seeing
to it that the standards are monitored effectively; that
they reflect the current state of the law; that the Associa-
tion pursue effective implementation programs; and, that
new standards as required be proposed by the Committee
for the Association’s consideration.

Thus, the second edition of these standards represents
a true beginning for a planned and orderly continuing
improvement in the administration of criminal justice. To
that extent the publication of the second edition repre-
sents an end to ad hoc criminal justice reform. The

|
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second edition provides comprehensive guidelines in the
form of 424 black letter standards, each of which repre-
sents a separate approved policy of the American Bar
Association. Together these policy positions constitute
the distillation of the legal profession’s best judgment,
experience and practice in every criminal justice disci-
pline. In last analysis the standards represent the bar’s
determination to guard zealously the rights of those ac-
cused of crime while ensuring the ability of criminal
justice institutions to preserve what our Constitution
refers to as the “domestic tranquility.” The standards are
evolutionary rather than revolutionary and, in the main,
they can be implemented by all existing criminal justice
agencies and institutions.

The second edition of the American Bar Association
Standards for Criminal Justice contains separate chapters
on: Urban Police Function, Electronic Surveillance,
Prosecution Function, Defense Function, Providing De-
fense Services, Special Functions of the Trial Judge, Fair
Trial and Free Press, Pretrial Release, Discovery and
Procedure Before Trial, Speedy Trial, Joinder and Sever-
ance, Pleas of Guilty. Trial by Jury, Sentencing Alterna-
tives and Procedures, Appellate Review of Sentences,
Criminal Appeals, and Postconviction Remedies. Each
of these chapters has been revised and updated as part of
the Association’s four-year updating project. The need
for that project became apparent in the mid-1970’s as a
result of sweeping criminal law changes which were part
and parcel of the so-called “criminal lawrevolution.” At
its Annual Meeting in 1980 the Association expanded the
Standing Committee’s responsibilities and assigned that
committee the duty of implementing the ABA’s criminal
justice standards. While a wide variety of standards im-
plementation efforts had taken place in the past, the
expanded scope of the Standing Committee’s respon-
sibilities will enable it to address implementation func-
tions as a key part of its ongoing agenda.

Indeed, the Association’s major challenge in the years
ahead will be to develop effective implementation
strategies to encourage and to assist state and local bar
associations and all criminal justice jurisdictions in im-
plementing the standards as enunciated in the second
edition. The Standing Committee on Association Stan-
dards for Criminal Justice is now engaged in a planning
eftort to develop a multi-faceted implementation pro-
gram. That program will attempt to publicize the new
standards, to provide formal information about the stan-
dards and ways and means for implementing those stan-
dards and to deliver technical assistance to state and local
bar associations and criminal justice agencies.

The four-volume, hard cover second edition of the
ABA Standards for Criminal Justice may be ordered
from Little, Brown and Company, 34 Beacon Street,
Boston, Massachusetts, 02106. O




Beyond the Way to the Courthouse

Clinical Legal

Education

by Jeffrey H. Hartje

The continuing offensive of Chief Justice Warren
Burger on the issue of lawyer competence, now focused
on trial skills, raises again the simmering controversy
between legal “realists™ or clinicans and traditional legal
educational theory.

The Background

In 1870 at Harvard Law School, Dean Langdell devel-
oped the case method of instruction which remains the
primary educational methodology in law schools today.
The case method, as we know, involves the study of
selected appellate court opinions. The mental process
involved in this analysis, synthesis and differentiation,
developed through the Socratic method in the classroom,
provides the students training through a dialogue de-
signed to scrutinize underlying reasoning and legal prin-
ciple.

The case method has been intensely criticized trom the
start. But the so-called legal “realists™ led by Prof. Karl
Llewellyn, Prof. E. M. Morgan, and particularly Judge
Jerome Frank, were the first to articulate the shortcom-
ings of the case method. While they saw the value of the
case method in developing knowledge of rules and prin-
ciples and how to distinguish cases through analytic
technique, they felt that the narrow preoccupation with
appellate opinions ignored an entire world of necessary
legal education. Judge Frank was the most scathing in his
denunciation of the case pedagogy:

Students trained under the L.angdell system are like

future horticulturists confining their studies to cut

Hlowers, like architects who study pictures of build-

ings and nothing else. They resemble dog breeders

who never see anything but stuffed dogs. ... Frank,

Why Not a Clinical Law School? 81 U.Pa. L Rev.

907,908 (1933).

The case method, it was said: (1) Failed to prepare law
students for the practice of law which involves legal
skiils other than caseanalysis such as drafting, pleading,
fact investigation, planning, trial strategy and advocacy:
(2) Failed to examine human relations objectives in-
volved in the legal profession such as those in interview-
ing, counselling, negotiation, communication and emo-
tional understanding in general; (3) Failed in its narrow
approach to emphasize the ethical and social repon-
sibilities of the profession; (4) Failed to consider entire
areas affecting the law: legal institutions, the legal pro-
fession; social and economic history of legal rules; legis-
lative and administrative factors; pre-trial and trial level
proceedings. The “realistic” remedy was to advocate the
establishment of legal clinics in the law schools to deal
with these shortcomings. Students in these clinics would
experience first hand the workings of law.

Without attempting to oversimplify, it is accurate to
say that opposition in the law schools to realistic or
clinical law training proved exceedingly strong, perhaps
because the large class case-method was cheaper;
perhaps because clinical training smacked of trade
schoolism.

The present clinical education movement that began in
the early 1960’s was not a resuit of a religious conversion
of the law schools to the truths of clinical education. A
nexus of concern about issues of professional responsi-
bility and rights of the poor brought about a renewed
interest in “practical” legal training. Funding, through
the Ford Foundation’s Council on Legal Education for

Jeffrev H. Harrje is a member of the Washingron und Minnesota Stute Bars.
He is co-director of clinical programs at Gonzaga University Law School.
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Professional Responsibility established law clinics at
several law schools. The *“War on Poverty” which
sought, in one of its facets, to provide legal services for
the poor for civil problems and Supreme Court decisions
making provision of counsel mandatory in criminal mat-
ters affected those in legal education. Law schools were
urged to start new efforts involving clinics where stu-
dents would provide legal representation for credit under
law school faculty supervision. These developments,
albeit much admired, seemed to be educationally jus-
tified on the very limited bases of *“service” and the
opportunity for new lawyers to learn the “how to do”
aspects of practice.

This emphasis during the formative days of the current
clinical movement did not stress the quality of the stu-
dents’ educational exposure. Nor was close faculty in-
volvement and supervision seen as a requisite charac-
teristic of such programs. The value seemed to lie in the
very exposure to a chaotic legal process through com-
munity service.

Missing in early clinical law efforts was the educa-
tional depth of purpose represented by “realist” think-
ing. To the realist, students needed to be exposed in a
structured way to the every day working of the legal
system in order to become aware of the impactof the law
on their client, their institutions, their society. Clinical

training would enhance theoretical understanding and
encourage reflection upon student’s future roles so they
would not view their profession as one of technique and
legal mechanics devoid of social reality.

After this interlude of reduced emphasis on educa-
tional benefit to students, clinical educators, in ap-
proach, have nowreturned essentially to the ob jectives of
the “realists.” The structured clinical program emphasiz-
ing close faculty supervision and maximum educational
exposure is now the standard for evaluating clinical ex-
perience.

Beyond How To Do It

The present public dialogue generated largely by the
Chief Justice emphasizes skills-training for lawyers.
However, skills-training alone does not define the goals
of clinical educators. The teaching of skills properly and
inevitably must lead to an exploration of the legal, so-
cial, and psychological processes in which skills training
is only a tacial phenomenom. As one commentator has
pointed out:

No useful line can be drawn, for example, between

clinic counseling as a skill (which may suggest mere

manipulation) and a deeper understanding of the
client as a human being who behaves and will react

to the law and official discretion in particular ways

because of his background and present situation.
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Ferren, Goals. Models and Prospects for Clinical
Legal Education, Chicago Conference, Report, p.
105.

What are the goals of good clinical education? Clinical
teachers believe that the essentially abstract rationaliza-
tion of concepts in the classroom needs a synthesis into a
student’s real life context. [n addition, a student needs to
explore and reflect upon his involvement in this context.
Developing this synthesis and awareness is a learning
process that may be appropriately guided during the law
school experience. Clinical exposure can have a very
broad impact on students. The objectives of clinical
teaching fall generally into five basic areas:

(1) lawyer skills development:

(2) learning about learning or a methodology of

problem solving;

(3) professional responsibility growth;

(4) inquiries into the legal and extra legal system;

(5) public service.

1. Lawyer Skills Development. This is an area that
needs nolengthy elaboration. The traditional assumption
in legal education has been that lawyer skills are innate;
born not made. Such skills, it was assumed, were not
based on any fundamental principles that could be taught
and were best left to trial and error experience. Most
lawyers are, thus, not prepared to function as lawyers
simply as a result of graduation and passing the bar. To
compound matters, experienced practitioners rarely have
the time or inclination to effectively train young as-
sociates, even if they can articulate what is valuable in
what they do and can share this value. Law schools can
do better. Experienced clinical faculty can recognize the
processes invoked in the development of practical skills
and that such processes are subject to analysis, evalua-
tion and discussion.

Interviewing, counseling, negotiating, drafting, re-
search, developing case strategy, trial preparation, and
litigation conduct are vital lawyer skills. Dissection of
these skills in a small group setting or in a one-to-one
setting, followed by the experience of implementing
suggestions and alternatives in a real circumstance de-
velops in a student the ability of critical self-awareness.
Not only does this process develop more competent law-
yers in the short run, it provides an evaluative awareness
and a standard by which to measure performance long
after graduation.

The Commission established by the U.S. Suprere
Court, chairedby Chief Judge Edward Devitt to evaluate
lawyer competence in the federal courts reported as one
of its findings a direct correlation between clinical law
training in the law schools and competence in the court-
room.

The case is made for the value of skills training in
clinical education. But, as suggested earlier, clinical

educators make claims for the efficacy of clinical training
far beyond skills training.

2. Learning about Learning or a Methodology of
Problem Solving. A lawyer must learn how to make
judgments, reasonable decisions, often with little or no
guidance from others. Most often, the decision-making
Jjudgment process does not submit to a casual time con-
suming consideration; judgments must be made quickly
and decisively. Careful guidance and analysis in a clini-
cal setting can assist immeasurably the student’s un-
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derstanding of how decisions are made, what informa-

| tion and understanding is necessary on a case by case

m basis in order to make a responsible decision with a client
Di”m 188> about case strategy or alternative approaches to a prob-

© lem decision. This is a vital process. One that involves

((j ' an inordinate amount of a practicing lawyer’s time. In a
clinical setting under supervision and with guidance a

student can confront and accept, modity, reject. or at

PRINTING least recognize factors that influence and develop the
COMPANY decision-making process. In a real sense, a student is

=
t/ learning about how he learns. This is an initial step in the

methodology of problem solving that is an essential
factor in a meaningiul clinical experience and the prac-

of. 1Y) & sctor
0 /ﬁﬁ/ _///ﬂ 67/(/”/ UCZ .()}t’;!zj\:j.;.s'iOIz(zl Responsibility Growth. As students are

o I engaged in actual cases, they experience issues of ethical
/}' /M['Wﬂ” and_mf)ral content in a setting wher_e they can develop a
_ / basis for clanifying and understanding their own human
% / / . and ethical standards and those of the profession.
(/&4 p/ﬂ/ﬂ ﬂﬂ/ﬁﬂ The clinic teacher has the opportunity to engage the
_ student in a colloquy where rote memory of a Canon is
e /fa‘() never sufficient or dispositive. Often the question is one
'/M/'ﬁ C ol human involvement: Where the client’s problems are
partly nonlegal, how shall I decide whether to assume
88 S. WASHINGTON ST.. SEATTLE 98104 only the role of an advocate. a technician, or to be
TELEPHONE 624-4565 . i - s
involved more broadly as a concerned human being? Can
| avoid a dependency relationship with my client that will
do him more harm than good? How can I or should |
attempt to evaluate whether my approach in a case is
more a matter of my need for success than any real
concern for my client?
Many times traditional ethical questions are posed in a
difficultfashion: How can | determine when [ am obliged

° ™
Lanier No Problem
[ ] . . 5 g 4
mm to advise a client that I will not use a delaying tactic or
Progra lng engagein groundless litigation? And how do | determine

e Dissolution when‘dvelay bej)comes dilatory and a Claim is fundamen-

Traffic (DWI) éc}i]ll));ifr:lz::((:;ls . <Wha'1 |d-(: I d(? v.vhevn th’e ch_en} asks 'me to

: g several alternatives | have just explained,
® Personal Injury for his choice?
® Incorporation [tis submitted that this type of exposure and reflection
e Wills, and more 1S lmpor.tant for the development QtA f:thlcal sensitivity
and can inculcate a human responsibility beyond Canon
Rules.

4. Inquiries into the Legal and Extra-legal Svstem.
Students involved in clinical work are participant-
observers. Every day they come into contact with attor-
neys, judges, jails, wellare departments, therapy cen-
ters, police departments, motor vehicle and insurance
agencies and countless other institutions. Clinical stu-
Jones & Young dents are prompted to critically and systematically un-

13410 Highway 99 South derstand the mechanics of operation of these institutions,

Everett, WA 98204 the discretionary actions involved in institutional

206-743-5354 decision-making, proper and improper, and the impact

these actions have on members of the public, most often
their clients.
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A future lawyer can develop a sensitivity to malfunc-
tioning and injustice in the institutional machinery in
society as reflected in the individual case. [tis important
for a person training to become a lawyer to develop the
capacity that leads him to perceive, from the specific
facts of a case involving a client, a general social prob-
lem. Why is this important? When the role of lawyers in
society is reviewed, it is evident that their training should
alsoinclude prepraration for intellectual, political, social
leadership on behalf of society as a whole. Not as an
elitist group. But as individuals that hopefully have en-
countered social problems in their ¢ ¥n experience and
have insight to solutions.

The clinical setting is also one thatis very conducive to
inquiries into our system of justice. Clinical educators
and students have already contributed important research
in significant areas including: the performance and
evaluation of lawyer service from the client’s view; the
nature and function of litigation; the effect of the adver-
sary system in retarding alternatives in conflict resolu-
tion.

5. Public Service. The National Legal Services Corpo-
ration has estimated that there are close to 6 million legal
problems experienced by the poor each year which re-
ceive no attention because of the lack of access to legal
assistance. A happy by-product of clinical education
programs is the improvement of delivery of legal ser-
vices to the public. Most clinical programs, particularly
in their in-house components, provide legal services
solely to the indigent. The American Association of Law
Schools has estimated that the number of persons receiv-
ing legal representation yearly by supervised law stu-
dents in clinical programs may exceed 400,000 nation-
wide.

Beyond the public benefit of such programs exists the
potential for the individual student to instill a continuing
commitment to provide services to the public. The stu-
dent who has been personally involved in the delivery of
services to a poor client will not quickly forget the per-
sonal impact of this representation.

This has clearly been a discussion of the goals of
clinical legal education without blemishes. There are
most assuredly blemishes. Many of them. Loose super-
vision, heavy caseloads, repetitious cases can be the
most common pitfalls in attaining these goals. However,
the remarkable development of clinical law in the law
schools (there are now over 140 law schools featuring
some 494 separate clinical programs in 57 areas of law)
may portend importantdevelopments in legaleducation:

" As the clinical method seeks to encourage students

to reflect on their roles as participants in and stu-

dents of the legal process, the elements of intro-

spection extends to the teaching-learning process as
well. In legal education, where the case-socratic
method has been so entrenched that questions of

pedagogy have received little attention, clinical

educators have brought (a) . . .renewal of interest in

basic questions of teaching methodology.”

Grossman, Clinical Legal Education: History and

Diagnosis, 26 J. Leg. Ed. 162, 193 (1974).

While there remains a somewhat uneasy truce between
traditional legal education and clinical education, the
glare of the public eye in the realm of lawyer competence
may create a dialogue involving the values, premises and
direction of legal education itself that may make a pro-
found contribution beyond mere educational methodol-
ogy. a
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Dealing with Adverse or Missing

Findings of Fact on Appeal

by Douglass A. North

At the heart of an analysis of any appeal from a trial to
the court are findings of tact and conclusions of law.
Findings are the hard points around which an appellate
argument must fit while the conclusions are the vulnera-
ble part of the trial court’s decision where the first attack
should be made. This article addresses the matter of what
to do when appealing from a trial court decision in which
a finding adverse to your case has been entered, or in
which no finding has been entered on a point critical to
your argument on appeal:

A. Facing an Adverse Finding of Fact

1. Procedure

Counsel must be careful to challenge any adverse
finding of fact with which there is reasonable grounds to
disagree. Those findings which are not challenged on
appeal will be treated as verities. Lakeside Pump v.
Austin Construction Company, 8 Wn.2d 839, 576 P.2d
392 (1978). In order to challenge a tinding on appeal, it
must be listed in the Assignments of Error or is not
effectively challenged. Kelsov. Consolidated Beverages ,
7 Wn. App. 87,497 P.2d 1336 (1972). Rule of Appellate
Procedure 10.3(g) requires that a separate assignment of
error be made for each challenged finding. Rule of Ap-
pellate Procedure, 10.4(c) requires that material portions
of the text of the challenged finding of fact be typed out
verbatim and included in the text or in an appendix to the
brief. Failure to challenge a finding in the proper manner
on appeal may result in the court’s refusal to review
counsel’s challenge to the finding. Mclntyre v. Plywood
Company . 24 Wn. App. 120,600 P.2d 619 (1979). Where
there is no uncertainty as to which finding is challenged
due to its quotation in the argument, however, the appel-
late court will ignore the technical violation of rule and
reach the merits pursuant to rule of appellate procedure
1.2(a). Daughtryv. Jet Aeration, 91 Wn.2d 704, 592 P.2d
631 (1979).

Findings which were supported by substantial evi-
dence will not be overturned by the appellate court.
Thorndike v. Hesperian Orchards, 54 Wn.2d 570, 343
P2d 183 (1959). As long as there is tesimony by a
credible witness in the record which supports the finding
at issue and is not overwhelmingly opposed by the tes-
timony of other witnesses, the court will find substantial
evidence to support the finding. The appellate court will
notsubstitute its judgment for that of the trier of fact upon
a disputed issue of fact. Keoganv. Holy Family Hospital
22 Wn. App. 366, 589 P2d 310 (1979).

The court will, however, overturn a finding where the
trial court has re jected uncontroverted credible evidence
or capriciously disbelieves uncontroverted evidence.
Smith v. Pacific Pools, Inc.. 12 Wn. App. 578, 530 P:2d
658 (1975); and will setaside a finding without supportin
the evidence. Port v. Utilities and Transportation Coni-
mission, 92 Wn.2d 789, 597 P.2d 383 (1979); Guard v.
Fridav Harbor, 22 Wn. App. 758, 592 P2d 652 (1979).
Itis also easier to overturn a finding where the finding in
question is not supported by the other tindings. Davis v.
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Labor & Industries, 22 Wn. App. 487, 589 P.2d 831
(1979).

2. Routes of Attack

Counsel will have better luck in challenging an ad-
verse finding if one of the following strategies can be
employed:

a. Quantum of Proof Required. The substantial evi-
dence standard may vary depending upon the quantum of
proof required on the pointatissue. /n re Sego, 82 Wn.2d
736,513 P2d831(1973). Parker v. Speedy Refinance, 23
Wn. App. 64,596 P.2d 1061 (1979). Thus, where a point
must be proven by clear, cogent and convincing evi-
dence, more will be required in the way of substantial
evidence to meet that standard than where a mere pre-
ponderance of the evidence is required. Adams v.
Jensen-Thomas, 18 Wn. App. 757,571 P.2d 958 (1977).
Correspondingly. the trial court’s finding that a party has
failed to meet the clear, cogent and convincing standard
will not be reversed unless there is no reasonable way for
the evidence to substantiate the trial court’s findings.
Thompson v. Henderson,22 Wn. App. 373,591 P2d 784
(1979). There are some recent cases, however, which
have questioned whetherthereis really any difference in
the standard involved. Srate v. Gross,23 Wn. App. 319,
597 P.2d 894 (1979); Davis v. Pennington,24 Wn. App.
802, 604 P.2d 987 (1979).

b. Finding Based on Documentary Evidence. If the
entire relevant evidence is in documentary or deposition
form, the appellate court may substitute its judgment for
that of the trial court as to findings of fact. In re Estare of
Reilly. 78 Wn.2d 632, 479 P2d | (1970). This tollows
naturally from the fact that the trial court has not heard
live witnesses and thus is in no better position to judge the
evidence than the appellate court. Documentary and de-
position evidence is particularly likely where review is
soughtof an administrative decision, Hospital District v.
Safery Emplovees, 24 Wn. App. 64,600 P2d 589 (1979)
or wherereview is soughtotaruling by a trial court upon
amotion. Faucher v. Burlington Northern, 24 Wn. App.
711, 603 P.2d 844 (1979).

¢. Finding Must Be an Ultimate Fiading. The trial
court’s findings must be findings on the ultimate factual
issues involved, not a mere recital of the evidence which
the trial court has heard. In re Woods, 20 Wn. App. 515.
S81P.2d587 (1978). Thetrial court, however, also has an
obligation to reveal its theory of decision to the court of
appeal through its findings, conclusions and judgment.
Therefore, an ultimate finding which gives no explana-
tion for the court’s rejection of undisputed credible evi-
dence in opposition to that finding is not sufficient.
Cochran v. Cochran, 2 Wn. App. 514, 468 P.2d 729
(1970).

INTRODUCING THE PARTNERS
YOU NEED TO RUN YOUR PRACTICE
MORE PROFITABLY.

The verdict is in.
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d. Changing Findings to Conclusions. Characteriza-
tion by the trial court of its rulings as findings or conclu-
stons is not hard and fast. If a finding can be re-character-
ized as a conclusion, it will be much easier to attack. The
distinction between ultimate findings of fact and conclu-
sions of law can often be a difficult one. For some recent
court guidelines on the subject, see Moulden & Sons v.
Osaka Landscaping, 21 Wn. App. 194, 584 P2d 968
(1979). A conclusion erroneously designated as a finding
will be treated as a conclusion on appeal. Union Local
1296 v. Kennewick , 86 Wn.2d 156,542 P2d 1242 (1975);
Dullanty v. Comstock Development Corp ., 25 Wn. App.
168.605 P2d 802 (1980).

B. Lack of a Finding of Fact.

The trial court must make a tinding as to each material
issue in the case. Daughtry v. Jet Aeration. 91 Wn.2d
704, 592 P2d 631 (1979). Thus, you must have findings
on each material issue to support your theory on appeal.

If a finding of fact necessary to your theory of the case
on appeal is lacking. there are several ways in which such
a finding can be deduced or implied by the appellate
court.

1. Implication of Findings.

In the absence of a finding of fuct on disputed issue, the
appellate court will imply a tinding against the party
having the burden of proof. Rodesv. Gould, 19 Wn. App.

437, 576 P.2d 914 (1978); Seattle Flight Service v. Au-
burn, 24 Wn. App. 749, 604 P.2d 975 (1979). Of course
where the evidence is undisputed, the appellate court will
imply a finding consistent with the undisputed evidence.
Tacoma Commercial Bank v. Elmore, 18 Wn. App. 775,
574 P2d 798 (1977); Seattle Flight Service v. Auburn,
supra. The court will reason similarly, where the evi-
dence is overwhelming and largely undisputed,
Schoonoverv. Carpet World, 91 Wn.2d 173,588 P2d 729
(1977).

2. Use of Court’s Oral Opinion.

Where there are no findings on a matter, the court’s
oral opinion, where consistent with other findings, will
be adopted on the issue. Transamerica Insurance Group
v. United Pucific Insurance Company, 92 Wn.2d 21, 593
P2d 156 (1979). The court’s oral opinion will also be
consulted where the tindings are ambiguous, vague or
incomplete. Port Townsend Pub. v. Brown, 18 Wn. App.
80,567 P.2d 664 (1977). The appellate court must simply
be able to discern the underlying theory of the trial
court’s decision.

It 1s always difficult handling an appeal when the
findings of fact are not as you would wish to have them.
But there is a much greater promise of success when
counsel is familiar with the ways of getting around ad-
verse findings and implying needed missing findings. O
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the right word processor.
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Document Services, Inc. is the Northwest’s
most innovative litigation support resource.
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professional document management. Our
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For litigation support services call
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Law Processing

In the 1990s

by Steven A. Reisler

The Bar News ran an article about the future of the
practice of law in the January 1980 issue. In that article,
authorJohn A. Jenkins speculated about expanding legal
horizons and the impact of technology on the law. The
article touched on the eftect which technology, specifi-
cally computer technology, will have on the way you
actually practice law.

Computers will change the practice of law. Computers
will cause arevolution in the profession. as far-reaching a
revolution as that caused by the introduction of xerog-
raphy.

7

PACIFIC TESTING
LABORATORIES

Licensed Professional Engineers

For 54 years we've been providing
expertForensic Evaluation.
Investigative and testing capabilities include:

e Product Liability
e Accident reconstruction
e Construction Pian Compliance
e Non Destructive Evaluation
e Structural Analysis
e Geotechnical Services

e Flammability Consultation

e Failure Analysis

I (206) 282-0666
3220-17th Ave. W. Seattie, WA 98119
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Look through this and previous issues of the Bar News .
What do you see? Computers! Everywhere, advertise-
ments forcomputers! Many of the advertisements are for
small business computers, computerized research tools
and word processing systems. And this i1s only the tip of
the iceberg. Word processing is the harbinger of the
future. But the future itselt is " law processing ™! Not this
year, not next year, but perhaps in the 1990s.

Law processing will be the melding of the traditional
legal profession as we know it with state-of -the-art com-
puter technology. Your law office, tor example, will
never be the same again.

The library, that massive, space-hungry, dust-
collecting repository of stare decisis will become obso-
lete. Some law firms already have the research systems
which will replace it. In the 1990s, every law firm's
library will consistof a television monitor, a terminal, a
printer, and no books at all. The font of legal knowledge
will be the central data banks located somewhere in the
Midwest, and young associates in every law firm will
“crunch™ cases by accessing them with computers.

Paper-shuffling in the 1990s will be held to a mini-
mum. Because every law firm in town will be completely
computerized, it will be a simple matter to transmit legal
correspondence from one oftice to another. Even the
filing of legal documents with the clerk’s office will be
accomplished via data communications. “Civil discov-
ery” will take on new meaning in the 1990s. Your clients
will be as computerized as your law office. The real
issue, theretore. will be access to “passwords” so that
the opposition's computers can interface with your
client’s computers by telephone.

The advent of law processing will also leave its indeli-
ble mark on the courts. The trial court will match your
micro computer system with a micro computer system of’
its own. You will both have access to the same data

The author composed this article using a 48 K personal computer pro-
grammed for word processing.




“library™ in the Midwest, and you will both “crunch™ the
same cases. Of course, the appellate courts will have a
larger and faster mini computer. and the State Supreme
Court will have a "mainframe™ humming in the base-
ment of the Temple of Justice. Court opinions will no
longer come out in bound volumes: instead, all the opin-
ions of the bench will appear on a single eight inch floppy
diskette which will even include additions to the state
digest in “byte-sized™ form.

Law processing will put the byte on litigators, too.
Simulated three-dimensional high-resolution computer-
enhanced recreations of the tort-at-issue will be dis-
played for the jury on a portable cathoderay tube (known
as a C.R.T.: that is. a television monitor). The juryper-
sons, who will by this time be more comfortable with
tubes than people anyhow, will assimilate data more
efficiently this way. LLaw processing will even change the
terminology of litigation. Opening statement will be-
come “jury programming” (which is not to be confused
with “voir dire™, as practiced by some lawyers), and
closing argument will become known as “jury interfuc-
ing”. Instead of “legal incapacity ™, defense counsel of
the 1990s will argue that their clients™ logic boards were
temporarily locked out by alcoholic power surges.

Grounds for appeal will also be different when law
processing arrives. An appeal will lie when the trial

court’s ruling is unjust, inequitable. unconstitutional, or
full of “bugs™. The law processor of the 1990s (and we
will all be known as law processors by that time) might
write in his/her appellate brief that the trial judge’s “ran-
dom access memory" was toorandom, or that he had had
a “glych™ in his C.P.U. (i.e., central processing unit).
There will naturally be some disadvantages inherent in
law processing in the 1990s. For one thing, law schools
will have to be expanded from three years to seven years
in order that new law processors can pick up their B.S.
degrees in clectrical engineering and computer science
along the way. For another thing, computerized law
processing will make law practice a very, very lonely
business. Your computerized lawyer of the 1990s will
need no secretary —she will be replaced by an electronic
answering device and a 150 character-per-second dot
matrix printer. Your computerized law processor will use
no paralegals, and because he will have his research
terminal, he will never meet anyone in any library any-
where. Depositions will be conducted by computers,
trials will be conducted by computers. In short, the
camaraderic of the profession will disintegrate.
Nevertheless, all the negative aspects of law process-
ing will be outweighed by a single benefit. Thanks to
computerization, the lawyer of the future will be able to
bill time by the nanosecond. )

Especially fZ)r members
Washington State Bar.
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PROUDLY PRESENTING

“THE ENTIRE PICTURE”

AN EXCITING BREAKTHROUGH IN LEGAL EDUCATION THROUGH VIDEOCASSETTES.

46

SUBJECT: TRIAL TECHNIQUE AND THE EXCITED UTTERANCE EXCEPTION.

SN

FOR STUDENTS LAWYERS JUDGES

Enter the courtroom. Experience the exhilarating
challenge, suspense and drama of an authentic
trial in progress. . . dramatically reenacted by
practicing attorneys and a general trial judge.

Now enter the conference room. In an
instructive, in-depth analysis, the judge, the
attorneys, and a moderator will show you how to
improve your trial skills.

The first of VIDEO-LAW'’S educational tapes,
TRIAL TECHNIQUE AND THE EXCITED
UTTERANCE EXCEPTION, is a new and total
learning experience.

Produced by legal educators and professional
television program producers, VIDEO-LAW will
consistently serve and reward you for years to
come.

A uniquely professional production, you will
watch it for new insight over and over again.

IMPROVE YOUR TRIAL STRATEGY

Pertinent highlight: The Excited Utterance
Exception. Understand the significance of this
critical and powerful exception to the hearsay
rule.

The reenacted trial examines many gross and
subtle trial errors . . . errors not covered in the
textbooks.

To supplement the two hour video tape, you will
alsoreceive adetailed reference manual of all the
legal points and procedures in the trial and
discussion.

Each VIDEO-LAW tape is specially designed in a
rich, simulated, leatherbound case. It will
command a proud and prominent position in
your library.

If you consider yourself a trial attorney, this tape
should be part of your permanent reference
material.

Experience VIDEO-LAW one of many
excellent decisions in your legal career.

VIDEO-LAW: "“The Entire Picture”,

SPECIAL LIMITED INTRODUCTORY OFFER . . . $12950

(on orders placed before April 30, 1981)
REGULAR PRICE $14950

Allow three to five weeks for delivery

Please send me

™ Mail to HOME INTERNATIONAL THEATER, INC., P.O. Box 230029

KiNG CITY, OREGON 97223

cassettes of Trial Technique and the Excited Utterance Excep-
tion (a two hour educational program) at the introductory rate of $129.50 each.

Name of Individual __
Name of Firm
Address —__ City

Format desired O VHS % inch O BETA %inch
Check type of payment O Ck/Money Order

O visa
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Card No
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New Section on World Peace
Through Law Formed

by Floyd F. Fulle und Robert C. Mussehl

On December 12, 1980, the Board of Governors of the
Washington State Bar Association unanimously granted
the Petition of one hundred and one Washington lawyers
seeking the establishment of a new section on world
peace through law.

The goal of the new Section is to encourage lawyers to
involve themselves in the current international effort to
improve the effectiveness of international law and exist-
ing legal institutions. A fundamental purpose of the
Section is to help promote the development of world
peace with fairness and justice for all human beings
throughout the world.

The International Law Committee of our State Bar
included world peace through law concerns. However,
the Petitioners felt, and Daniel B. Ritter, Chairman of the
International Law Committee agreed, that world peace
through law concerns could be better expressed as a
separate entity of the Bar.

The ad hoc committec supporting the formation of this
section has indicated that the section will follow the
leadership of the World Peace Through Law Center in
Washington, D.C., which is headed by former ABA
President, Charles H. Rhyne. The ad hoc committee also
contemplates administering the Earl Phillips Scholarship
Fund with the aid of the Washington State Bar Founda-
tion, and requesting the Board of Trustces of the
Seattle-King County Bar to delegate the responsibilities
of administering the Ralph Bunche Award to the new
Section. Semtnars and CLE programs are also con-
templated as activities of the Section.

For further information on the new section, contact
either Floyd Fulle (206) 624-0130 or Bob Mussehl (206)
622-7050.

Washington lawyers interested in joining this new sec-
tion are urged to send the initial section dues of $10.00 to:
Washington State Bar Association, Attn: Serni Reeves,
505 Madison Street, Seattle, WA 98104 .

ADMINISTRATIVE LAW SECTION

Decisions made by administrative agencies —at both
the state and federal level—are playing an ever more
critical role in the lives of all Americans and, hence, in
the daily practice of nearly every member of the Bar.
Moreover, as we are confronted by important debates
over deregulation, legislative oversight, the appropriate
scope of judicial review of agency decisions. and de-

Section Reports @

mands to broaden or restrict the independence and au-
thority of agency fact-finders and rule-makers, we sim-
ply cannot afford to stand passively by and wait for the
“specialists™ to decide.

We are committed as a section to involving as wide a
segment of the bar as possible in these issues and to
assuring that our diverse interests and expertise will
continue to guide developments in this vital area. We also
endeavor to provide practical assistance to the bar by
keeping you abreast of pertinent current developments
and by regularly sharing successful forms, methods and
the like. These goals will be pursued through an active
legislative committee, a quarterly newsletter, CLE pre-
sentations, and continuing association with the law
schools.

In short, the Section is not only alive and well, but
eagerly proceeding with its plans for active and continu-
ing programs and maximum participation in the Section.
The Section welcomes suggestions trom all members of
the Bar with regard to its projects and activities, and of
course encourages you to join. For further information on
any aspect, contact Patrick Mclntyre, 2018 Smith Tower,
Seattle 98104, (206) 464-5933. 0

CONSTRUCTIVE CONSTRUCTION
ANALYSIS

A record of excellence providing
Construction Consulting Services

Construction Claim Preparation
Construction Claim Analysis
Construction Contract Analysis
Construction Cost Management
Construction Scheduling
Construction Productivity Evaluations
Surety Services

Fire Loss Analysis

Services are provided nationally on
Commercial, Engineering, Power Plant
and Utility Projects.

Since 1968

earl nelson corporation

WEST 327 - 8TH AVENUE
SPOKANE, WASHINGTON 99204
(509) 624-5325
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NEW LAW

automates law office
accounting:

You've asked for a single system
that would provide all the data and
word processing capability you need
in a single, easy-to-use system
without compromising in one area
or theother. Now you can have it
from Wang.

Introducing LAW

LAW (Legal Accounting from Wang)
is the high quality legal
timekeeping, billing and accounting
package you would expect from
Wang. It operates on Wang’s new
Office Information System (OIS) that
integrates word and data processing
on one flexible, user-oriented

system.

Single source responsibility
Since Wang provides both the
hardware and the software, you
have a single source of
responsibility for all your service
needs.

Goodnews for Wang users

If you have any Wang word
processing system, you can upgrade
your system so that it can use LAW.

Why compromise?

Make your law office more
productive with LAW. For more
information on this exciting new
development, call Fred Felker at
322-9233.

( WANG

MAKING YOUR WORLD MORE PRODUCTIVE

Wang Laboratories, Inc., 2300 Eastlake Avenue East, Seattle, Washington 98102
(206) 322-9233
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Master Calendar—

The Ultimate Reminder

by Harry E. Hennessey

Some time ago, the managing partner of the litigation
departmentof one of the larger Seattle law firms express-
ed his frustration atthe tact that some of their lawyers had
missed dates for depositions and he had no way of check-
ing in advance. This problem was discussed at the De-
cember 0th meeting of the Committee on Office Practice
of the State Bar Association. Several of us have solved
the problem by utilizing a master calendar. Ours is three
feet high and two feet wide and is posted next to the
copying machine. It has a separate box tor every day of
the year and we secure it from a business in Illinois that
puts it out for advertising purposes. Chris J. Bell of Port
Orchard has one that he gets from California. He was
appointed Chairman of a sub-committee to design a
master calendar for the use of the Bar Association mem-
bers. We hopeto sell them for $1.00 each. If an office has
a policy of entering deadlines for all lawyers, then the
entire staff will be checking on one another by glancing
at the master calendar when they go to the copying
machine.

The Chairman of the Committee, Robert A. Milne of
Ephrata and Steve Reisler, the new Editor of the Bar
News have agreed that we will resume publication of the
column, “Office Practice Tips’™ on a “space available™
basis.

James M. Stewart of Montesano was delegated the
responsibility to write an article on the safeguard system
of bookkeeping and their experience with it for publica-
tion in the “Office Practice Tips™ column.

Dale E. Sherrow of Seattle, was appointed a commit-
tee of one to investigate indexing and making available,
past and future articles from “Oflice Practice Tips™ to
furnish members upon request. He also has a responsibil-
ity of setting up a torm file in the Bar Office where torms
described in the Office Practice Tips column may be
secured by lawyers requesting them.

Stanley Bruhn of Mt. Vernon was appointed a commit-
tee of one to furnish an article for publication in the
“Office Practice Tips” column on their utilization of a
tickler system.

Robert C. Keating of Seattle was appointed Chairman
of a sub-committee to reserve a large booth in the display
area for the State Bar Convention in Vancouver this year
to be manned for three days by two members of the
committee. It will feature slides on various items of
office practice and forms developed and available for
practicing lawyers. The Safeguard people will be urged
to put their bookkeeping display alongside our booth.

Office Practice Tips @

Two experienced oflice practitioners will be available to
counsel any lawyers wishing information on any aspect
of office practice. lf they are not familiar with the matter,
or do not have an answer, it will be taken to the whole
committee who will be meeting at the convention and a
report will be made to the person making the inquiry. Itis
the feeling of the committee that this service will be
much more valuable than a seminar on office practice and
that if the practice is established we will be able to update
information every year. We call itoffice practice counsel-
ing. The Florida Bar Association calls it economic advi-
sory service. By any name, we hope it will be of great
value to the starting lawyer and to all members of the Bar.

Prepuared by the @ftice Practice Comnuttee. Harry E. Hennessey. Articles
Coordinator, Spokane. Washington.

This column is a clearing house for better ways to run the law office.
Contributions are solicited from all members of the Bar. O

Approved Continuing Legal
Education Activities

COURSES APPROVED
GONZAGA UNIVERSITY
SCHOOL OF LAW
Symposiumn on Law & Erhics

Feb. 21. 1981: Spokane . .. 7.00
Conmference on Law & the Aging
March 5, 1981: Spokane . 6.00

NEW YORK LAW JOURNAL

Consumer Finance! Bankrupircy

Feb. 26.1981: Los Angeles .................. = IPRO0
Corporate & Birector Liabilities
March 16-17. 1981 San Fran . 12.00

PRACTISI%G LAW INSTITUTE
Foreign Tux Planning

Feb. 23-24,1981:SanFran ......................... .. 12.00
Consumer Credir 198/

Feb. 26-27, 1981: San Fran . 12.00
Letters of Credir

March 12-13, 1981: Los Ang - ... ..o 9.50
Advanced Will Drafting

March 23-24, 1981 Seattle . 12400

UNIVERSITY OF WASHINGTON SCHOOL OF LAW

Pucific Coust Labor Law Conference
April 9-10, 1981: Seattle. 4y y4ssssst4a vra prrprrrmpnpr- ..o 12.50

WASHINGTON STATE BAR ASSOCIATION
Parinership Agreements

Feb. 6. 1981: Seattle . 5.00

Feb. 13. 1981: Spokune 5.00

Feb. 20, 1981: Richland . 5.00

Feb. 27, 1981: @lympia 5.00
Northwest Regional Securities Institute

Feb. 13-14, 1981: Seattle . R E—— B0
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Howard T. Harstad, PE.

Available as expert witness,

for studies, opinions, reports.
Conflicts regarding construction,
engineering,claims. 30 years own-
er of practicing engineering firm
for utility, municipal, land develop-
ment projects. Registered Profes-
sionat Engineer in Wash., Ore.,
Cal.. Alaska, Hawaii, Idaho,
Nevada,Montana. Texas,

New York.

18185 Normandy Terrace S.W.

Consulting Engineer

Seattle, Washington 98166
(206) 243-8606
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MAA

Advisory
Association, Inc. .

Chicago, Illinois 60603

Medical
Malpractice
Experts

Allow a company exclusively
engaged in Medical Malpractice
Evaluation to provide you with

a concise, accurate medical
explanation, opinion. and expert
testimony. Specialist analysis and
testimony from Board Certified
Experts throughout the country.
most at university level. Write or
call for free information: Medical
Advisory Association, Inc., 11
South LaSalle Street. Suite 1027P,
Chicago. [llinois 60603.

(312) 782-0117.

Medical

11 South LaSalle Street

Phone (312) 782-0117
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SEATTLE-KING REPORT
A, JAMES L. VARNELL

Credits. This correspondent would
like to thank John N. Rupp, Bruce
Pym, David Koopmans and E. W.
Rexford Lawrence for contributing
recently the hypothetical situations
regarding King County Superior
Court judges. There was serious de-
bate as to whether such “anecdotes”
should be published because of any
possible repercussions, but the
foregoing practioners prevailed and
the response (atleast by attorneys and
judges not named in the article) was
favorable.

Recent Judicial Appointments. Fred
Dore and Carolyn Dimmick will be
joining the Washington Supreme
CourtinJanuary; T. Patrick Corbett
has been appointed to the Washington
Court of Appeals in Seattle. and
Frank Sullivan and Terry Carroll
have been appointed to the King
County Superior Court bench. Other
recent appointments as King County
Superior Court judges include James
D. McCutcheon, Jr., Jim Bates,
Garry Little, George Mattson,

Charles Johnson and Roselle
Pekelis.
New Associations. W. Ronald

Groshong, Donald E. Lehet and A.
Stephen Anderson will now com-
prise the partnership formerly known
as McCutcheon & Groshong. Shane
C. Carew and Christopher Marsh
have become associated with Mor-
iarty, Mikkelborg. Broz, Wells &
Fryer. C. Steven Fury has become an
associate with Levinson, Friedman,
Vhugen, Duggan. Bland &
Horowitz. James L. Vonasch (often
confused in court with this corre-
spondent) has moved his office to
the Maynard Building. Robert O.
Conoley (best known for making
a “cameo” appearance at trial which
lasts two weeks) has joined Reaugh &
Prescott. Jeffrey C. Grant, James
D. Nelson and Francis S. Floyd have
become associates of Betts, Patterson
& Mines. Kenneth C. Burton has

Jjoined his father, Philip L. Burton,
in the firm of Burton, Crane & Bell.
Foster, Pepper & Rivera has relocated
to 1111 Third Avenue Building.
Richard I. Sindell, Barbara Jo
Levy and Barbara Frost have as-
sociated under the name of Sindell,
Levy & Frost, Inc. at the Howard
Building. John Rothschild has
opened a law office in the Smith
Tower and is sharing of fice space with
Larry Baker and Walter Palmer.
James F. Whitehead, III has be-
come a member of Le Gros, Buchan-
an, Paul & Madden. Edwin G. (Ted)
Woodward has become an associate
with McGary, Cole. Bakun &
Coolidge. Joseph C. McKinnon has
become of counsel to Jones, Grey &
Bayley, P.S. and Deborah A. Elvins,
James A. Miller, Douglas L. Batey,
Mark D. Bradner and Lenell
Nussbaum have become associates.
Cohen, Andrews & Keegan, P.S. has
relocated to 1111 Third Avenue Build-
ing.

James L. Varnell has become a
partner in Ziontz, Pirtle, Morriset,
Ernstoff & Chestnut. By coinci-
dence, Alvin J. Ziontz willbe taking
a one-year sabbatical from the firm
and will be a visiting professor of law
at the University of lowa Law School.
Mickey Gendler has opened his
office in the Colman Building.
Robert A. Keolker has relocated to
the Fourth & Blanchard Building and
is associated with Robert W. Swerk.
David A. Leen and Bradferd G.
Moore are practicing at the Westland
Building under the name of Leen &
Moore, Inc., P.S. Hayne & Moote
now has its Seattle of fice at Two Mar-
ket Place. David Waldschmidt has
become employed as corporate coun-
sel tor Pacific Northern Oil.

John R. Blackburn has moved his
law office to 1306 North 175th, Suite
115, Seattle. Charles V. Moren,
Roger E. Lageschulte, Kenneth L.
Cornell, Stephen W. Hansen and
Lyle K. Wilson are practicing at
11320 Roosevelt Way N .E., Seattle,
under the name Moren, Lageschulte
& Cornell, PS.




Trust Accounts and
Interest Bearing
Checking Accounts

Beginning January 1, 1981, banks
will be offering the service of an
interest bearing checking account.
Attorneys are reminded that funds
placed in trust are not their funds and
if trust funds earn interest the clients
who own the funds are entitled to that
interest.

It is not proper for an attorney to
use the interest paid on any trust ac-
count to pay bank service charges.

Any further inquiries regarding the
proper handling of trust funds which
bear interest should be directed to
either the Washington State Bar As-
sociation Legal Department, and/or
the Code of Professional Responsibil-
ity Committee.

Notice to Attorneys

The King County Superior Court

Clerk has instituted the following
policy.

Effective, December 15, 1980,
payment of collection fees shall be
handled in the following manner for
all insurance drafts and other receipts
requiring collection procedures.

I. When a debtor submits an insur-
ance draft to the Superior Court
Clerk’s Office in payment of a court
ordered judgment or other disposi-
tion, it shall be his/her responsibility
to pay any collection fee imposed by
the banks.

II. The Clerk’s Office shall not
disburse collection fee encumbered
funds until the fee is paid or in the
alternative until a court order 1s filed
which assigns responsibility for col-
lection fee payment.

ITI. Should the creditor, to whom
funds are to be ultimately disbursed,
wish to pay the collection fee to
expedite disbursement and distribu-
tion, his/her remittance will be ac-
cepted.

Briefly Noted @

Washington State Register

The Washington State Register be-
gins its fourth year of publication in
January of 1981. The Register is dis-
tributed on the first and third Wed-
nesdays of each month by the state
Code Reviser’s Office, which also
publishes the official Revised Code of
Washington and the Washington Ad-
ministrative Code.

The Register contains the complete
text of: rules of state agencies,
whether proposed, emergency, or
permanently adopted. executive or-
ders of the governor; notices of public
meetings of state agencies; rules of
the state Supreme Court; summaries
of Attorney General Opinions.

The Register also functions as an
update service to the Washington
Administrative Code through a
cumulative table of WAC sections af-
fected since the last WAC reprint or
supplement, and is as indispensable a
companion for the WAC as the Ses-
ston Laws are for the RCW.

COMPREHENSIVE
MEDICALITIGATION
SERVICES

0 Personal Injury

[1 Medical Negligence
Workman's Compensation
Industrial Rehabilitation

1 Products Liability

MEDICUS

SRl

-surglcal/anatomtcai rllustratlons
«art for courtroom
scharts- graphs
*publications
egraphics
sslides

iris j. nichols, am.i. =
(206) 932- 3398
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MONTO

BLANC

The Magnificent
Diplomat 149 . . .$175

and the new
Classic 146 . .. $145

No other fountain pen is “built"
like the mognificient MONTBLANC
%% Diplomot! Mon-size to fill o mon's

y grip, toke o mon's handling.
Extra-large 14-karat gold point
assures super-smooth writing ac-
tion and gives 0 man o new
“personality on paper . Giont ink
capacity is o man-pleasing feo-
ture tool

Mony pen experts here and
abroad consider the Diplomat to
be the finest pen ever designed.
It's Europe's most prized pen,
unmatched in writing ease. Nib
sizes extra fine to triple brood —
to suit every hand.

The NEW Clossic 146 is on
identical but slightly smatl ver-
sion of the Diplomat 149. A great
variety of other luxury fountain
pens within the MONTBLANC as-
sortment.

WE FILL MAIL ORDERS
STATE WIDE

We Buy and Sell Antigue Pens
(206) 682-2640

Buy Your Pen From The Pen Experts

Seattle P>

Sales and SERVICE

DOWNTOWN Seattle — 1426 FIFTH Ave.

The annual subscription price of
the Register is $50, payable in ad-
vance. Address inquiries and orders
to: Subscription Clerk, Code Re-
viser's Oftice, Legislative Bldg
MS/AS-15. Olympia, WA 98504.

Free Kit Describes
Government and Private
Information Resources
for Lawyers

An “information kit” describing
how lawyers. legal researchers. and
professors and students of law can
obtain legislative and statistical pub-
lications from a wide range ot Ameri-
can sources is available frec from

Congressional Information Service,
Inc. (CIS).

The kit describes the uses and
availability of CIS’s information
management systems, including the
CIS/Index, which provides up-to-
date coverage of congressional publi-
cations and legislation; the American
Statistics Index, a master guide to
federal statistical data: and the Sratis-
tical Reference Index, which covers
facts and figures published by more
than 1000 private and state sources.

To obtain a free copy of the infor-
mation kit, write: CIS Legal Informa-
tion Kit, 4520 East-West Highway,
Suite 800, Washington, D.C. 20014.
Telephone: (301) 654-1550.

Lawyers residing in the Third
and Sixth Congressional Disticts
and in King County, plcase note:

Members of the Board of Gov-
ernors of the State Bar to represent
those districts are due to be elected
this year. Expiring in September

Edward G. Holm, Third District,
Quinby R. Bingham, Sixth Dis-
trict and, William Wesselhoeft,
King County at Large representa-
tive.

The State Bar Association By-
Laws (Article 1) provide that any

Board Elections Due

are the three-year Board terms of

active member in good standing
may be nominated tfor the office of
Governor tfrom the district in
which the member resides upon
petition signed by at least twenty
but not more than thirty active
members also residing in the dis-
trict.

Nominating petitions may be
obtained from the Bar Office. 505
Madison Street, Seattle. WA
98104.

The petition must be filed in the
Bar Office by 5 p.m., May 31,
1981.

vhin McLauchlan

Photo credir:

ROOM 301

Judge Carolyn R. Dimmick, left, and Judge Fred H. Dore, right, were recently elected to fill
| two positions on the Washington State Supreme Court.
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International Technology
Transfer

The International Law section of
the Scattle-King County Bar As-
sociation and the Intellectual and In-
dustrial Property section of the Wash-
ington State Bar Association will
jointly conduct a seminaron April 10,
1981, dealing with all phases of Inter-
national Technology Transfer.
Faculty and registration information
is currently being distributed.

Oregon Legal Assistants
Association Seminar

The OLAA has scheduled its Sec-
ond Annual CLE Seminar for March
13, 1981 at the Portland Center Red
Lion Inn. The seminar will offer three
speakers on topics of general interest
in addition to four concurrent work-
shops. The Washington State Bar has
awarded S hours of CLE credit tor
attendance at the entire program.

Please contact Ms. Pamela
Pendley at (503) 224-3380 for reser-
vation information.

Discipline

K.R. St. Clair
Receives Two Reprimands

Mount Vernon Attorney K.R. St.
Clair received two Reprimands.
These Reprimands were delivered by
the Board ot Governors at its De-
cember, 1980, meeting.

St. Clair received the first Rep-
rimand for negligent failure to
promptly pay funds due a client in
violation of DR 9-102(B) (4).

St. Clair received the second Rep-
rimand for negligent failure to main-
tain adequate trust account books and
records in violation of DR 9-102(B)
(3).

All sums owing were fully paid
and no loss was suffered from the
negligence.

This notice is published pursuant

to DRA 11.7(¢c) (3).

Donald P. Kirkpatrick
Reprimanded

Bellingham attorney Donald P.
Kirkpatrick has been reprimanded for
violation of DRI-102(A) (6), which
prohibits conduct that adversely re-
flects on one’s fitness to practice law,
and for a violation of his oath of at-
torney. The reprimand was i=sued to
Mr. Kirkpatrick at the Board of Gov-
ernor’s meeting on September 5.
1980.

The reprimand was based on Mr.
Kirkpatrick's conviction on one count
of failure to file a tfederal income tax
return.

In Memoriam

Charles E. Knowlton, Jr., 60, of
Seattle. died December 31. He was
admutted to the Bar in 1944,

Floyd J. Underwood, 74. of
Spokane, died October 26. He was
admitted to the Bar in 1930.

SAVE $1,000.00

AND BRING WORD PROCESSING TO YOUR SECRETARY’S DESK

With Olivetti's TES 401 From Bellevue Office Systems

Never before has a company put so muchword processingin so simple a package. Simple as it is, however, Olivetti's electronic
word processing typewriter can effect some big changes in your office. The 401°'s memory function cantake over the repetitive typing
that now takes up so much of your secretary’s time. And the 401's memory is so sophisticated it can automatically merge variable
client information with a form document like a will or petition. The TES 401 comes equipped with an easy to use entry display for
error free electronic textediting, minidiskettes that can store up to 7,500 characters
each, and a daisy printer that can print out an average business letter in less than

30 seconds.

And, foralimitedtime, you cantrade in your correctingelectric

office typewriter and earn $1,000.00 towards the purchase of
the TES 401 from BELLEVUE OFFICE SYSTEMS, INC.
Formore information, call Vicky Israel at 455-9989 or

622-6565.

BOS.

BELLEVUE OFFICE SYSTEMS. Inc.

The Word Processing Specialists
301-116th S.E., Suite 180
Bellevue, Washington 98004
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IMMIGRATION,
NATIONALITY & NATURALIZATION

MacDONALD, HOAGUE & BAYLESS has
practiced immigration law since 1952. We
continue to be available to confer with
members of the Bar or to accept referrals of
cases concerning immigration, nationality,
and naturalization matters.

MacDONALD, HOAGUE & BAYLESS

A Professional Service Corporation

15th Floor, Hoge Building
Seattle, Washington 98104
(206) 622-1604

Notices

ADVERTISING RATES

Professional — Per issue:
$20 per typeset column inch.
Billed upon publication.

Classified —Per issue: 25
words or less - $10. Each addi-
tional word - S0¢. Confiden-
tial reply service - $3. Ad-
vance payment required.

Published on the 10th day of
each month. Deadline for pro-
fessional and classified adver-
tising: 25th day of second pre-
ceding month, 5:00 p.m. No
exceptions.

—_—

PROFESSIONAL

N

The University of Washington School of Law
andthe
Washington Law School Foundation
present

SELLER FINANCING OF REAL ESTATE SALES:

TAX AND WASHINGTON LAW IMPLICATIONS

Seminar topics include Washington law problems related to
installment sales; tax treatment of installment sales, including analysis
of The Installment Sales Revision Act of 1980: additional tax problems
of seller financing; sales to land developers; and usury.

THURSDAY, FEBRUARY 26, 1981 —YAKIMA,

HOLIDAY INN

FRIDAY, FEBRUARY 27,1981—PASCO, RED LION
MOTOR INN

SATURDAY, FEBRUARY 28,1981 —SPOKANE,
DAVENPORT HOTEL

SATURDAY, APRIL 4, 1981 —TACOMA,
SHERWOOD INN
REGISTRATION FEE: forany program: $100includes lunch and

materials ($90if postmarked 30 days before
program date)

For further information: Ann Magee, 336 Condon Hall, JB-20
University of Washington School of Law, Seattie, WA 98105
(206) 543-0059.

APPROVED FOR 5 CLE CREDITS

Jack E. Wetherall announces his
availability for consultations and re-
ferrals in matters before the Court
of Appeals of Washington, the Su-
preme Court of Washington and
before the United States Court of
Appeals for the Ninth Circuit.
Goddard &
Wetherall, Inc. PS.
17130 Avondale Way N.E.
Suite 113
Redmond, Washington 98052
(206) 883-1007

James H. Hopkins of the Washing-
ton Bar announces his availability for
consultations and/or referrais in dis-
crimination, labor, OSHA, WISHA,
wage and hour matters at the State
and Federal levels.

James H. Hopkins, Esq.
Attorney at Law
11820 NE 142 PI
Kirkland, WA 98033
Telephone (206) 821-2809

Joseph B. Heitman announces his
avallability for consultation on legal
matters involving Science and En-
gineering.
Mr. Heitman is a Registered Profes-
sional Engineer (Chemical) with
extensive experience in research,
development, engineering and con-
struction.

Joseph B. Heitman,

J.D., PE.

Suite 203, 9152 Pacific Ave.

Tacoma, Washington 98402

Telephone (206) 572-5120
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Referrals Invited
Environmental, Land Use, &
Consumer Law
All Trial & Appeliate Courts;
Federal, State, & Local Agency
Practice

Law Offices of Roger M.
Leed
Suite 620, 1411 4th Ave.
Telephone (206) 382-0217

Douglass A. North announces his
availability for referral, consultation,
or association on appellate argu-
ments and briefs.

Douglass A. North
Hennings, Maltman, Weber &
Reed
215 Norton Building
Seattle, Washington 98104
Telephone: (206) 624-6271

Scott W, Wyatt announces his
availability for association in the
preparation and presentation of
trials, both jury and non-jury.

Scott W. Wyatt, Esq.
406 Market Street
Kirkland, Washington 98033
Telephone (206) 827-0686

W. Ben Blackett announces his
availability for consultation on per-
sonal injury or other medical-legal
litigation, exclusive of medical mal-
practice actions within Washington
State.

W. Ben Blackett, M.D., J.D.
4366 North Lexington
Tacoma, Washington 98407
Telephone (206) 752-3970
or (206) 383-5056

Dan P. Danilov of the Washington
State Bar announces his availabitity
to lawyers for consultations and re-
ferrals in U.S. Immigration and Na-
tionality matters re: applications for
nonimmigrant and immigrant visas,
admission to United States, adjust-
ment of status to permanent resi-
dence, and other proceedings be-
fore American Consulates abroad
and U S. Immigration Service in
United States.
Latestbooklet and information about U.S
Immigration Laws sent upon request
without charge

Dan P. Danilov, Esq.

3108 Rainier Bank Tower

Seattle, Washington 98101

Telephone (206) 624-1580

CLASSIFIED

For Sale: Complete set of Wash-
ington Reports (Ist and 2nd Series),
Washington Appellate Reports and
Washington Digest. (206) 357-9776
or 357-6437.

Savin Photo Copier: Model 770,
excellent condition, 20 CPM, service
contract available, less than 75 M
copies, new cost, $5.195, slightly
used price $3,495. (509) 765-8811.

For Sale: Set of Rabkin & Johnson
Current Legal Forms with Tax Anal-
ysis with current update —$500.00.
Contact M. Clark (509) 684-4577.

For Sale: Washington Digest,
RCWA. Updated through 1975. Make
offier. Call Rick (206) 454-2344.

For Lease: Xerox 850 word pro-
cessing equipment, full-page display.
CRT, CPU and keyboard. Can inter-
face with existing system and printer.
One year old, under current Xerox

TRADEMARK
& COPYRIGHT SEARCHES

TRADEMARK —Supply word
andior design pius goods or
services.

FEES: TRADEMARK,
OFFICE Files—Word-

mark— $40. 2 or more—S$35
each. COMMON LAW —$15
additional. DESIGNS—S$40
perclass. COPIES extra
COPYRIGHT— Supply title
authoriregs. —FEE —$45

2 ormore—8$40 each
GOV'T. LIAISON—AII
agencies—SEC (10 K's).
ICC. FTC, Court Records
Congress. Records, etc. Fees
onrequest
APPROVED— Our services
meet standards set for us by
aD.C. Court of Appeals
Committee.

Over 30 years successful
experience-Not connected with the

NOrfMwest
frearment
Center

FOR ALCOHOLISM

Comprehensive treatment for alcoholics and their families. ..
Four-week residential program
Three-month aftercare
All-inclusive family and children’s program

- Approved, licensed and accredited

» Covered by most insurance plans

« Complete program—$2,000—no hidden extra charges

(206) 789-5911
9010-13th N.W.
Seattle, WA 98117

The Bright Side of Alcoholism is Recovery

Federal Government.

GOVERNMENT LIAISON
SERVICES, INC.

108 Wash. Bldg.. 1011 Arl. Blvd., P.0. 8Box 9656
Arlington, VA 22209: Phone (703) 524-8200

_"
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NOW
AVAILABLE

1980
SUPPLEMENTS
TO
WASHINGTON
ASSOCIATION

OF
LEGAL
SECRETARIES
HANDBOOKS

To Order Contact

53

bpc

BOOK PUBLISHING CO.
2518 WESTERN AVE.
SEATTLE, WA. 98121

(206) 623-4221

MEMBERS CONTACT
YOUR CHAPTER PRESIDENT
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maintenance agreement. Lease term
negotiable. Contact Mrs. Chaney,
(206) 682-3840.

Little Whale Cove: Depoe Bay,
new condo, 3 story, 3 bedroom, 2
bath. Indoor tennis, pool. Coast
community. (503) 926-8432, Al-
bany.

Black Butte Ranch: Fully fur-
nished two bedroom, 2 loft, 2 bath
cabin. $65/night $400/week (503)
926-8432, Albany.

View office space with full ser-
vices for one established attorney in
four-attorney congenial office.
Maynard Building, (206) 682-6644.

Office suite, 2-3 attorneys, Hoge
Building, secretarial space, recep-
tionist, library, sauna, other amen-
ities. Trisha Streft (206) 382-0000.

Attractive Office Available: One
large and bright office in four-lawyer
office located in heart of Pioneer
Square. Telephone, receptionist, an-
swering service, library, copier,
janitorial services. $600/month.
(206) 464-1932.

Office Space Available: Space tor
one attorney in Howard Building in
Pioneer Square. Receptionist,
library-conference room, copier and
other services possible. Open and di-
rect personality preferred. Call (206)
622-9050.

Ofticespace available with estab-
lished Seattle law firm in Norton
Building. Includes use of library, re-
ceptionist, conference rooms and
kitchen. Some furnishings available.
Secretarial, legal assistant, word pro-
cessing and law clerk services also
available. Contact Mrs. Chaney,
(206) 682-3840.

Alderwood Professional Build-
ing: Space available for 1-3 attor-
neys; includes receptionist space and
conference room. Soundproof, excel-
lent new location. (206) 771-1200.

Capitol Hill: Remodeled space
available for 2-5 attorneys. Excellent
location, good visibility, parking
available. (206) 771-1200.

Associate position available for
expanding one person firm in Belle-
vue. Business and/or legal experi-
ence required; emphasis in commer-
cial, corporate and real property law.
Box 35, WSBA.

Wanted: National prepaid legal
program seeking Seattle law {irm
with General/Family practice em-
phasis to become statewide Consult-
ing Attorney for volume family/small
business clientele. Strong belief in
alternative legal delivery systems a
MUST! Inquire: Legal Service Con-
sultants (800) 235-6943.

Position Available: Attorney
General, Saipan, Northern Marianas,
seeks trial attorney with 3-4 years
experience. Background in constitu-
tional law, contracts, torts helptul.
Salary $25,000+ with liberal ben-
efits. Reply to: Attorney General,
CNMI, Saipan, CM 96950.

Weiss, Derr & DesCamp: Grow-
ing Portland law firm specializing in
tax, corporate and land use law. Ex-
cellent opportunity for lawyer with
1-3 years experience in estate plan-
ning and tax who is ready for a high
level of client contact and responsi-
bility; good academic credentials re-
quired. All replies confidential. Send
resume to John B. DesCamp, Norton
House, 33 N.W. First Avenue, Port-
land, Oregon 972009.

Position Available: Established
S-attorney Bellevue tirm with em-
phasis on corporate, commercial and
real estate practice seeks experienced
attorney. Reply to Box 18, WSBA.

Position Wanted: 1980 UW
graduate and WSB A admittee, in top
quarter of class, seeks associate’s po-
sition in Seattle area. Reply Box 30,
WSBA.

Experienced LL.M. in Taxation
(NYU) seeks associate position with
Seattle tirm. Reply Box 36, WSBA.

Litigation-oriented attorney
with three years experience seeks po-
sition with Seattle area firm. Good
academic background, law review
editor, special trial advocacy train-
ing. Reply to Box 37, WSBA.




An Omegabyte™ Law System Case History from Computerware

AL NEWBOULD
JUST INCREASED HIS OFFICE
PRODUCTIVITY BY 100%

With a successtul private practice, backed by nearly 10 vears as
City Attorney for Seattle, Al Newbould is more than a little
famihar with the demands of paperwork. So when we first intro-
duced him to our Omegabyte Law System, he was understand-
ably interested.

Now, 12 months after installation, he’s understandably im-
pressed. For good reason.

Today, it’s taking one legal secretary to handle ottice communica-
tions, document preparation and time acceunting — jobs that
might otherwise require the services of up to three people.

Equally impressive is the system’s ability to hold paper shuffhing
to a minimum, by virtue of word processing capabilities that
allow data to be moved around on command. Those same
capabilities allow tor the archiving of standardized intormation,
insertion and storage of pertinent data, last minute updates, and
a tinished document at the press of a button.

Time accounting is another strong suit.

Unlike batch systems that put a firm’s interests in line with
hundreds of other firms, the Omegabyte Law System is a per-
sonalized computer system —one that provides instant visibility
on command. Comprehensive functions log where time’s been
spent, what it was worth, client status, summary reports, even
custom billing tormats —everything necessary to hone individual
efticiency. Plus the system is monitored and updated on acontinu-
ing basis to ensure optimum results in the law oftice in the future.
Additional capabilities packages are also offiered for expansion on
an individual basis.

According to Al Newbould, there’s simply nothing like the
Omegabyte Law System when it comes to increasing office pro-
ductivity. And we think that’s pretty good news.

Because if we can meet Al Newbould’s exacting standards of
performance, we just mght be able to meet yours.

The Omegabyte Law System.

COMPUTERWARE, INC., 15227 Ambaum Blvd. S.W_, Seattle, WA 98166
(206) 243-1941




SURROUND YOURSELF
WITH LUXURY

® Is your office furniture as professional as you are? Is the wood
drying out, soiled, drawer edges chipped?

® Did you know wood furniture can be

cleaned, repaired, oiled & stained

right in your office, overnight?

® Tb have an office that reflects your qualities as an attorney, call
MAGICARE at 634-1166 to have a representative stop by and help
you evaluate your office needs.

mﬂﬁlﬂﬂre Services

3653 Woodland Park Avenue North
Seattle, Washington 98103 1-206-634-1166

0186 YM '@1ieag
189415 UOSIPERI S0S

NOILYIOOSSY Hvd
31V1S NOLONIHSYM

LEV-6 #0I
yOLZ 'ON Huing
"HSYAM ‘31LLY3S

alvd
39YIS0Od 'S 'N
‘B2 1yorduoN





 
 
    
   HistoryItem_V1
   ReversePageOrder
        
      

        
     D:20221023182923
      

        
     1
     0
            
       CurrentAVDoc
          

      

        
     QITE_QuiteImposingPlus5
     Quite Imposing Plus 5.3d
     Quite Imposing Plus 5
     1
      

   1
  

    
   HistoryItem_V1
   Splitter
        
     Columns: 2
     Rows: 1
     Overlap: 0.00 points
     Make overlap into bleed: no
     Split only wide pages: no
      

        
     D:20221023182931
      

        
     2
     1
     RowsAndCols
     0
     0
     0.0000
     750
     253
     qi3alphabase[QI 3.0/QHI 3.0 alpha]
     1
            
                
         AllDoc
              

       PDDoc
          

      

        
     QITE_QuiteImposingPlus5
     Quite Imposing Plus 5.3d
     Quite Imposing Plus 5
     1
      

   1
  

    
   HistoryItem_V1
   Shuffle
        
     Group size: 68
     Shuffle type: Normal, or perfect bound
     Rule: 2 3 6 7 10 11 14 15 18 19 22 23 26 27 30 31 34 35 38 39 42 43 46 47 50 51 54 55 58 59 62 63 66 67 68 65 64 61 60 57 56 53 52 49 48 45 44 41 40 37 36 33 32 29 28 25 24 21 20 17 16 13 12 9 8 5 4 1
      

        
     D:20221023182931
      

        
     68
     1
     0
     2 3 6 7 10 11 14 15 18 19 22 23 26 27 30 31 34 35 38 39 42 43 46 47 50 51 54 55 58 59 62 63 66 67 68 65 64 61 60 57 56 53 52 49 48 45 44 41 40 37 36 33 32 29 28 25 24 21 20 17 16 13 12 9 8 5 4 1
     742
     272
     1
     1
            
      
       PDDoc
          

     Normal
      

        
     QITE_QuiteImposingPlus5
     Quite Imposing Plus 5.3d
     Quite Imposing Plus 5
     1
      

   1
  

 HistoryList_V1
 qi2base





