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A MUST FOR WASHINGTON ATTORNEYS. ..

Washington Will
& Trust Manual

the only form book annotated

to Washington law

This unique Manual is the indispensable, time-
saving aid for the Washington attorney in draft-
ing wills and trust agreements. Pacific National
Bank is offering this service exclusively, with
annual supplements available on a continuing
basis.

SAVES TIME, EFFORT AND EXPENSE

The Manual is designed to spare you from
spending hours of valuable time on drafting
wills—a task that has long been recognized as
requiring a great deal of time and responsibility
in terms of the small fee involved.
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Over 250 pagesin length. Includes suitable pro-
visions for drafting most wills, both simple and
complex.
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Edited by attorneys Robert Mucklestone and
Robert Giles, men who have established repu-
tations in the field of estate law and practical
estate administration in the State of Washing-
ton. It is the only form book presenting lan-
guage and decisions pertaining exclusively to
jurisdiction in the State of Washington. It is
written for Washington lawyers only, with Wash-
ington annotations, plus appropriate comments
concerning Federal and other authorities.

EASY TO USE

The comprehensive Table of Contents and
Index quickly help you, the lawyer, find the lan-
guage, from Exordium to Attestation, for incor-
poration in any will. All sections have clearly
marked tabs for ready reference. Large type as-
sures easy reading, easy filing.
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to sensitive areas, errors in draftsmanship.

DURABLE

The sturdy, loose-leaf binder—7%2 x 10 inches
in size—is designed for heavy-duty use all
through the year.

ANNUAL UPDATES

You receive an annual supplement on new laws,
case decisions, and other essential information.
Loose-leaf binder facilitates the elimination of
outmoded material and the insertion of new.
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Letters

Lay Board Members
Not Needed

Editor:

[ challenge the Statement in
Support of Lay Member Resolu-
tion which accompanied the re-
cent referendum ballot.

We are not “‘indifferent to the
needs and best interests of our
society,”’ as suggested in that
statement.

People who express such ideas
must be speaking for themselves;
not the members of the bar.

From the time this nation was
founded to the present day, the
presence of lawyers in social,
civic and political life has always
been and now is an important
factor in our country’s life.

Witness the number of lawyers
who have served as President of
the United States, on the United
States Senate and House of Rep-
resentatives, to say nothing of
the prominence of lawyers as
Governors of the states, mem-
bers of the legislatures, Mayors,
City Council members.

This is augmented by a veri-
table army of lawyers who serve
many times without pay on
boards, commissions, commit-
tees and like service with all
types of organizations which
serve our society.

[ would challenge any other
profession or any other organized
group to equal the historical rec-
ord of lawyers serving in a vast
number of capacities.

Just remember that because
every lawyerisn’t a black, a Chi-
cano or some so-called minority
group doesn’t mean that law-
yers neglect our society or our
communities. We serve.

CHESTER A. LESH
Seattle

In Conclusion,
Thank you
Editor:

I am responding to John
Rupp’s article, ‘‘On Making an
End,”’ in the October issue of the
Bar News [31:9:33] limited to
his theory that a speaker should
never end his talk with ‘‘thank
you.”” Because [ have always ad-
mired John so, my letter is prob-
ably not a dissenting opinion
rather merely ‘‘another view.”’

It is apropos that I read John’s
article shortly after I had con-
cluded a seminar presentation to
some 600-800 lawyers (among
them John Rupp) with ‘‘thank
you.”’ Only now do I realize that
I always do this.

Over one hundred juries have
persevered now with my parting
“‘thank you.’’ Only the good
Lord knows how many Judges
have tolerated the same after
argument ‘‘thank you, Your
Honor.”” Why do I do this? Prob-
ably because I consider it a
privilege to be in court or where
ever and allowed free speech.

Or maybe it goes back to when
I began trying cases — against
Alfred McBee, who taught me
(the hard way) much of what-
ever I know today. Whenever
my client, who was usually de-
serving, prevailed, and McBee’s
client, who was usually unde-
serving, did not, [ observed that
in light of the job Mac did at
trial, such a result had to be a
stroke of good fortune. So, I
said ‘‘thank you’’ to no one in
particular.

I guess I can’t shake the syn-
drome. Please bear with me. It’s
been an honor.

Thank you.

DAVID A. WELTS
Mount Vernon
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@ Editor’s Page

New Year’s Resolution
(Check Off and a Check)

The reason that most of us have difficulty in
keeping our New Year’s Resolutions is that many
of them are founded in an optimistic view of self-
discipline which holds that we can sustain our
resolve past January. By the time we get to Feb-
ruary, however, we usually can think of reasons
to resume smoking, drinking or eating too much,
and we find we are too busy to keep jogging,
reading good books or balancing the checkbook.

If you still have your 1978 dues statement on
your desk, here is a New Year’s Resolution that
requires very little effort, time or money, and
which can be accomplished before February 1:
Check off the box which authorizes the Board
of Governors to spend your voluntary contribu-
tion of from $1 to $10 in support of public inter-
est law firms. Write a check for $10 and send it
to the bar office along with your annual dues
payment.

In providing for the creation of a voluntary fund
to support public interest projects, the Board of
Governors has taken a significant positive step
for the new year. It is a step which deserves the
support of every member of our association. The
Board has moved an inch down the right track;
the membership should carry it a mile.

The Board's action followed a proposal by the
Young Lawyers Section of the Seattle-King
County Bar Association — modeled after a sim-
ilar program implemented by the Arizona bar in
1976 — which would permit members to earmark
up to $10 of their annual dues for public interest
law projects. In part because of uncertainty about
the 1978 budget caused by the then pending ref-
erendum to roll back the dues increase, the Board
declined to make dues revenue a basis for the
public interest fund, but approved the voluntary
contribution program. The Board may make
appropriations from the fund only to support
public interest legal services as generally defined
by a 1975 ABA resolution. See The Board’s
Work, p. 19.

The voluntary fund provides every Washington
lawyer with the opportunity to give practical
meaning to Canon 2 of the Code of Professional
Responsibility: ‘A lawyer should assist the legal
profession in fulfilling its duty to make legal
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counsel available.”’ See EC 2-24, 2-25. EC 2-25
states in part, ‘‘Every lawyer regardless of pro-
fessional prominence or professional work load,
should find time to participate in serving the dis-
advantaged . . . but the efforts of individual law-
yers are often not enough to meet the need. Thus
it has been necessary for the profession to insti-
tute additional programs. . . .”

A 1974 ABA study shows that rwo-thirds of
the public has never or seldom ever used a law-
yer. It may be surmised that this large segment
of the public either cannot afford or thinks it can-
not afford a lawyer, or it does not know it needs
one or how to find one. Public interest firms can
address these problems relating to the delivery
of legal services. A 1975 study indicates that no
more than 6.2 percent of the average lawyer's
billable time is devoted to public interest work,
and only an additional 27 hours a year is spent
on nonbillable time in the public interest. If
that is all the time we have, we can afford to
contribute $10. See generally, J. Frank and M.
Traynor, ‘‘Public Responsibilities,”” 51 Cali-
fornia State Bar Journal 293 (1976).

Thecited article, reviewed by the Board during
its long range planning session last August, points
out that nearly every major consumer and en-
vironment law enacted in the past five years grants
citizens standing to sue, and many of these laws
authorize the award of attorney fees to prevailing
plaintiffs. Support of public interest firms’ efforts
to enforce these laws may result in an increase in
paid employment opportunities for lawyers. The
article also provides examples illustrating that
public interest firms not only can provide free
or low cost legal counsel for individuals, but also
can serve broad public interests previously un-
represented.

There are only a few public interest firms in
this state, but the availability of bar funding
doubtless would foster an increase in their num-
ber. If every member of our association con-
tributed $10, we would have a fund in excess
of $80,000. Even if the average contribution by
our association came to just $5, we would do
much to improve the public’s perception of our
profession. We might even get President Novack

on the Today show.
JVW



The President’s Corner

Ongoing Debate—
Question of Lay Members
on Board of Governors

At the annual meeting in Vancouver, B.C.,
the resolution to add two lay members to the
Board of Governors carried by one vote — 464 to
463. The referendum recently returned reflects
the close division of the Bar — or, at least, the
55% that voted — on this subject. Fifty-six per
cent of those voting were opposed to lay mem-
bers — even though they were to be non-voting
and for a limited period of two years.

The Bylaws state the effect of the referendum
as follows:

Whenever any such referendum shall be
taken, the result of said referendum shall
be effective for a period of a minimum of
two years and may not be modified or re-
pealed by any action of the Board of Gov-
ernors during the two year period.

Although alternates might be argued, as a prac-
tical matter the Board will probably feel bound by
the ‘‘sense’’ of the Bar’s response, and lay the
matter to rest for the next two years.

Lay representation on the Board of Governors
has been raised with increasing frequency in past
years, particularly following the addition to the
disciplinary board of two voting lay members.
With varying degrees of discord, the Boards of
Governors have consistently opposed it. It is my
view that the majority of the Board feels rather
strongly that Board members are as deeply con-
cerned with the public interest as would be a lay
member and, further, that a great deal of the
Board's work requires legal expertise and would
likely be hindered rather than helped by lay in-
volvement. The other side of the argument not
only rejects the majority view, but also points
out the Justice Department threats — sometimes
very thinly veiled — to inject lay involvement
into bar associations, and further contend that
voluntary compliance will avoid and be prefer-
able to compulsory compliance.

Whatever your preference may be, the fact is
that no bar association has yet voluntarily added
lay members to its governing body. One bar asso-

ciation — California — was recently required by
legislative action to add to the 15 member lawyer
board six voting lay members, such to be ap-
pointed by the governor. Without comment on the
present or future success or failure of this action,
it is clear that it created schisms and conflicts
that may well take years to heal.

I urge those favoring the referendum to direct
their efforts and skills — not to downgrading the
ability of the Board to represent the public interest
without lay participation — but rather to aid the
Board in recognizing and performing those
duties. With that contribution and with the aid of
expanded public information and legislative af-
fairs programs, the true message can be heard that
the Bar and its Board are not simply ‘‘lawyers-
for-lawyers,’’ but actively serving the public in-
terest. That is the result we must reach if the will
of the majority is to be carried out.

EGwwd Pl




The “Spot Audit” Rule

DRA 13 and Attorney Trust
Accounts: An Overview

By GEORGE A. RIEMER

The Washington Supreme Court has recently
adopted Discipline Rule for Attorneys 13" dealing
with the audit of trust accounts maintained by
attorneys licensed to practice in this state.? DRA
13 — known as the “‘spot audit’’ rule — gives
the bar association’s Disciplinary Board the au-
thority to ‘‘examine, investigate and audit the
books and records of any attorney for the purpose
of ascertaining and reporting whether (CPR)
DR 9-102 has been or is being complied with by

'88 Wn. 2d 1H14-1116 (1977). DRA 13, effective July 1,
1977, provides as follows:

Rule 13.1
Audit and Investigation of Books and Records

The Board and its chairperson shall have the following
authority to examine, investigate, and audit the books and rec-
ords of any attorney for the purpose of ascertaining and re-
porting whether (CPR) DR 9-102 has been or is being
complied with by such attorney:

(a) The Board may from time to time authorize examina-
tions of the books and records of any attorneys or firms of
attorneys, selected at random. Such examinations shall extend
only to the books and records of such attomeys or firms
of attorneys.

(b) The chairperson of the Board may, upon information
that a particular attomey or firm of attorneys may not be in
compliance with (CPR) DR 9-102, authorize an examination
limited to the scope set forth in section (a).

(c) Upon the examination set forth in section (a) or (b), if
the chairperson of the Board shall determine that further ex-
amination is warranted, the chairperson may then order an
appropriate audit of the attorney’s or the firm’s books and
records, including verification of the information therein from
available sources.

Rule 13.2
Cooperation of Attorney
It shall be the duty and obligation of any attorney or firm
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such attorney . . .”’® The implementation of
DRA 13 should cause all practicing attorneys to
refiect for a few moments on the way they main-
tain and use their attorney’s trust account.

This brief article has as its purpose a general
review of the rules regulating the use of trust ac-
counts by practicing attorneys. Hopefully, a
greater awareness of the rules requiring attorneys
properly to maintain and use their trust accounts
will reduce the chance that disciplinary proceed-

who is subject to examination, investigation, and audit under
Rule 13.I to cooperate with the person conducting the examina-
tion, investigation, or audit subject only to the proper exercise
of any privilege against self-incrimination where applic-
able, by:

(a) producing to such person forthwith all evidence books,
records, and papers as such person shall request for the purpose
of his or her examination, investigation, or audit;

(b) furnishing forthwith such explanations asthe person may
require for the purpose of his or her examination, investiga-
tion, or audit;

(c) producing, in those cases where the examination, in-
vestigation, or audit is being conducted pursuant to Rule
13.1(c), to such person forthwith written authorization, di-
rected to any bank or depository, for the person to examine,
investigate, or audit trust and general accounts, safe deposit
boxes and other forms of maintaining trust property by the
attorney in such bank or depository.

Rule 13.3
Declaration or Questionnaire

The Association shall cause to be directed annually to each
attorney a written declaration or questionnaire designed to
determine whether such attorney is complying with (CPR)
DR 9-102. Such declaration or questionnaire shall be com-
pleted, executed, and delivered by such attorney to the As-
sociation on or before the date of delivery specified in such
declaration or questionnaire.



ings will be instituted against a lawyer who has
become the subject of a trust account audit pur-
suant to the provisions of DRA 13.

To paraphrase Disciplinary Rule 9-102 of
Washington’s version of the Code of Professional
Responsibility, all funds of clients given to a
lawyer or a law firm must be deposited in one or
more identifiable bank accounts within the State
of Washington. This requirement excludes the
deposit of advances to the attorney to cover costs
and expenses.* The attorney’s own funds cannot
be deposited in an account maintained for the de-
posit of clients’ funds except for an amount suf-
ficient to cover bank service charges.® The pur-
pose of DR 9-102 is to avoid even the appearance

Rule 13.4
Disclosure
The examination and audit report shall be open to the Dis-
ciplinary Board, the attorney examined, investigated, or
audited, and to the Board of Governors upon its request, un-
less a disciplinary proceeding is commenced in which event
the disclosure provision of Rule 11.7 shall apply.

Rule 13.5
Regulations
The Board may adopt regulations pertinent to the powers
set forth in this rule subject to the approval of the Board of
Govemors and the Supreme Court.

George A. Riemer is Assistant City Attomey in Vancouver.
He was admitted to the Washington State Bar in 1975, after gradu-
ating from Pacific Lutheran University and obtaining his law degree
from Valparaiso University School of Law.

of impropriety by keeping the lawyer’s money
separate and apart from the money of his clients.®

““Commingling’’ Prohibited

DR 9-102 was enacted to prevent the ‘‘com-
mingling” of an attorney’s funds with those of his
clients. Commingling is ordinarily established
when a client’s money is intermingled with that
of his attorney in such a way that it may be used
by the attorney for his own personal expenses.
Greenbaum v. State Bar, 15 Cal. 3d 893, 126
Cal. Rptr. 785, 544 P. 2d 921 (1976); Vaughn
v. State Bar, 6 Cal. 3d 847, 100 Cal. Rptr.
713, 494 P. 2d 1257 (1972). Commingling also
occurs when a lawyer leaves earned attorney’s
fees in his trust account and then draws upon that
account for his own purposes. A trust account
cannot be used as a personal checking account
by an attorney regardless of whether or not an
appropriate accounting is eventually provided
each and every client who has funds on deposit
in that account. See Black v. State Bar, 57 Cal.
2d 219, 18 Cal. Rptr. 518, 368 P. 2d 118 (1962).

It might appear incongruous to require an at-
torney to maintain the separate identity of his
personal funds from those of his clients so long
as the attorney ultimately accounts to each client

ZAt least one other state has adopted a comprehensive trust fund
rule for attorneys. lowa has adopted a provision that authorizes
an investigation and audit of attorney’s trust accounts, safe deposit
boxes and any other forin of maintaining trust property by desig-
nated officials. See Rule 121.4, 40 1.C.A. Chapter 610 Appendix.
An attommey subject to an investigation by the appropriate state
officials must promptly comply with any request to execute and
deliver a written authorization, directed to any bank or depository,
allowing the investigator to audit and inspect all trust accounts of
the attorney in that institution. Rule 121.4(a) (2), 40 I.C.A. Chap-
ter 610 Appendix. Trust account records are to be retained by each
attorney for a period of five years from the conclusion of each trust
fund transaction. Rule 121.4(a) (3), 40 I.C.A. Chapter 610
Appendix.

3DRA 13.1

iDr 9-102(A) indicates that advances for costs and expenses
from the client to the attomey need not be deposited in the trust
account. At least one authority recommends, however, that clients’
funds to cover costs and expenses should always be deposited in
the trust account. Costs and expenses are paid from the attorney's
general of fice account and reimbursed immediately from the trust
account. P. Wolkin, ‘‘Bookkeeping for the Small Law Office,"”
T he Practical Lawyer’'s Law Office Manual (1956).

5See DR 9-102(A) (1). It has been suggested that bank service
charges be deducted from the attorney’s office account instead of
adding those funds to the trust account in order to avoid using any
client’s funds for the payment of those service charges. A. Clark
and K. Strong, Law Office Management, Chapter 6 (1974).

5See Ethical Consideration 9-5, Code of Professional Re-
sponsibility.
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for every penny that client has given the lawyer.
It should be noted, however, that though the rule
against commingling seeks to protect clients from
financial loss by the attorney-embezzler, loss can
also occur through unforeseen circumstances. As
explained in Heavey v. State Bar, 17 Cal. 3d
553, 131 Cal. Rptr. 406, 551 P. 2d 1238 (1976)
at 1241:

. (T)he prohibition against commingling
was adopted ‘‘to provide against the proba-
bility in some cases, the possibility in many
cases, and the danger in all cases that such
commingling will resultin the loss of clients’
money.”’ [Citation omitted.] That no harm
may result from commingling in a particular
case is mere fortuity. An attorney who, like
petitioner, spends trust fund money for his
personal use, runsthe risk thatanunexpected
contingency — such as a sudden illness —
will prevent him from replenishing the fund.

Many attorneys may equate commingling with
the crime of embezzlement or theft. A disciplin-
ary charge of commingling can be established,
however, without showing that the attorney en-
gaged in an intentional or willful act of mis-
appropriation.”

The conversion is complete when the ac-
count in which the client’s funds are de-
posited is overdrawn or when the balance of
the account is less than the client’s interest in
it. The conduct of the attorney is not excused
because the improper handling of the funds
is due to mismanagement rather than mis-
conduct. [Citations omitted.]

In re matter of Anschell, 53 A.D. 2d 297, 385
N.Y.S. 2d 771, 772 (1976).

In Archer V. State, 548 S.W. 2d 71 (Tex. Civ. App. 1977,
writ ref'd, n.r.e.), the court indicated that the actions of an attor-
ney need not be fraudulent, culpable or wilful to violate the trust
fund provisions of the Code of Professional Responsibility.
Several Washington cases have indicated that an intent to defraud
is an essential element of proof in a disciplinary case involving
a charge of misappropriation. See ¢.g., /i re Fraser, 83 Wn. 2d
884, 523 P. 2d 921 (1974); In re Ward, 106 Wash. 147, 179
P. 76 (1919), appeal dismissed, 257 U.S. 612 (1921); In re
Gowan, 104 Wash. 166, 176 P. 7 (1918). Misappropriation is
not a synonym for commingling, however. Commingling is the
improper management or utilization of an attorney’s trust account
which may or may not be accompanied by an unauthorized ex-
penditure of clients’ funds for the attorney's own purposes. See
Vaughn v. State Bar, 6 Cal. 3d 847, 100 Cal. Rpu. 713, 4%4
P. 2d 1257, 1264 (1972).



Few Defenses to Commingling

Few defenses are available to a charge of com-
mingling. No defense is set out by the fact that
an attorney does not know of the rules proscrib-
ing the personal use of clients’ trust funds nor
does ‘‘good faith’’ raise a defense to a charge
dealing with the improper utilization of trust
funds. Silver v. State Bar, 13 Cal. 3d 134, 117
Cal. Rptr. 821, 528 P. 2d 1157 (1974). In
Heavey v. State Bar, supra, the attorney’s de-
fense to a charge of commingling was that no
client ever lost money because of his improper
use of his trust account. The California Supreme
Court rejected this argument, 551 P. 2d at 1241:

Actual financial detriment to a client is not
the crucial element in a disciplinary proceed-
ing, which seeks to determine not the extent
of the damage caused by the attorney but
rather whether his conduct was unprofes-
sional. [Citations omitted.].

Other defenses which have been rejected in
misappropriation and trust account cases include
mental illness, In re Abbott, 19 Cal. 3d 249, 137
Cal. Rptr. 195, 561 P. 2d 285 (1977); In re

Moody, 69 Wn. 2d 808, 420 P. 2d 374 (1966),
drinking, /n re Stromberg, 75 Wn. 2d 955, 452
P. 2d 547 (1969); ill health, In re Johnson, 74
Whn, 2d 21, 442 P. 2d 948 (1968); extreme emo-
tional distress, In re Hutchins, 67 Wn. 2d 144,
406 P. 2d 777 (1965); and financial distress, /n
re Park, 45 Wn. 2d 383, 274 P.2d 1006 (1954).%

A disciplinary charge dealing with the im-
proper utilization of clients’ funds often is sought
to be mitigated by an attorney with what can be
denominated the ‘‘sudden conscience’’ defense.
After disciplinary charges are brought against the
attorney for failing to account to his client for
funds placed on deposit in the attorney’s trust
account, the attorney seeks to repay to the client
part or all of the client’s funds. Such a defense
was met with the following rebuffby our Supreme
Court in /n re Grant, 4 Wn. 2d 617, 104 P. 2d
602 (1940) at 604:

®Even a defense based on the attorney’s lack of experience and
training was rejected by the court in Wrighten v. United States,
550 F. 2d 990 (4th Cir. 1977). It should be noted, however,
that financial and familial difficulties were considered by the court
in determining the severity of discipline imposed in /n re Ress,
66 Wn. 2d 233, 401 P. 2d 975 (1965). The couit also gave some

consideration for an attormey’s family tragedy in /n re Phelan,
24 Wn. 2d 872, 167 P. 2d 676 (1946).
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An attorney who uses funds of a client for
his own benefit is not excused, even though
he may repay or agree to repay such funds
before disciplinary proceedings against him
are concluded.

See also In re Abbott, supra; In re Hall, 73 Wn.
2d 401, 438 P. 2d 874 (1968); In re Peterson,
56 Wn. 2d 187, 351 P. 2d 533 (1960) (partial
restitution is no defense); /n re King, 42 Wn. 2d
617, 257 P. 2d 219 (1953).°

The penalties for even minor trust account vio-
lations often are quite severe. The Washington
Supreme Court has continually stressed that mis-
management of clients’ trust funds ordinarily re-
sults in the imposition of the most serious disci-
pline. As explained in In re Hutchins, supra,
406 P. 2d at 778:

Embezzlement, conversion, refusal or in-
ability to properly disburse or account for
funds entrusted to the care of an attorney
begets disbarment. [Citation omitted.]

9Accerd State ex rel Nebraska State Bar Association v. Led-

with, 197 Neb. 572, 250 N.W. 2d 230 (1977); State ex rel. Ok-
lahoma Bar Association v. Bishop, 556 P. 2d 1276 (Okla. 1976).

Neglect, delay or procrastination in manag-
ing those funds warrant disciplinary action
ranging from suspension to disbarment.
[Citations omitted.]

In re Deschane, 84 Wn. 2d 514, 527 P. 2d 683
(1974) re-emphasized this point, 527 P. 2d
at 685:

Those few attorneys who mishandle trust
funds, who fail to maintain complete records
of trust funds and who fail to account and
deliver funds as requested are reminded that
disbarment is the usual result. [Citations
omitted.]

Proper Use of Trust Accounts

An awareness of DRA 13 and the Code of Pro-
fessional Responsibility’s trust account provi-
sions is only the first step in implementing proper
procedures concerning the use of an attorney’s
trustaccount. In fact, many questions concerning
the proper handling of trust funds are not an-
swered by reference to any disciplinary rule. DR
9-102 answers few questions beyond mandating
that attorneys refrain from commingling their
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own personal funds with those of their clients.!®
Even that conclusion is based more on inference
and interpretation than explanation.!!

Questions are often raised about what funds
need to be deposited in an attorney’s trust account
and whether trust funds can be placed in interest
bearing accounts to generate income from other-
wise unproductive resources. A brief review of
these two areas, and several others, may be of
value to an understanding of proper trust account
procedures.

Can a retainer or other lump sum payment for
legal services rendered or to be rendered by the
attorney be deposited directly into the attorney’s
general account without first being deposited in
his trust account? An answer to this question
often depends on whether payments are con-

Tt is interesting to compare the rules dealing with attorney
trust accounts with those statutory and administrative regulations
applicable to real estate brokers in Washington State. The only
rules that presently deal with trust accounts for attomeys are DR
9-102 and DRA 13. These rules do not assist attorneys in setting
up or maintaining a trust account nor do they outline operating
procedures to facilitate the proper handling of clients’ trust funds.
On the other hand, the regulations governing real estate brokers
provide that a broker can be temporarily suspended or have his
license permanently revoked for failing to keep a clients’ trust
account. Ree R.C.W. 18.85.230(19). In addition, R.C.W.
18.85.310 specifically requires a broker to maintain a real estate
trust fund account in a recognized Washington State depository
which account must be separate and apart and physically segre-
gated from the broker's own funds. R.C.W. 18.85.310 also requires
the broker to deposit clients’ funds he or she has received in the
trust account no later than the first banking day following the re-
ceipt of those funds.

Certain administrative rules have also been adopted concerning
the proper administration of trust accounts by real estate brokers.
Several provisions are worth mentioning. WAC 308-124E-0t0(4)
requires that each deposit to the real estate trust account be iden-
tified on a duplicate deposit slip as to the specific transaction which
it applies to. WAC 308-124E-010{(5) mandates that the real es-
tate trust account must be in agreement at all times with the out-
standing trust liability. WAC 308-124E-010(6) requires that the
broker prepare a monthly trial balance of his clients’ ledger, recon-
ciling the ledger with the trust account bank statement and the trust
account checkbook. WAC 308-124E.010(7) and (8) particularize
the type of information that must be entered in the clients’ ledger
for each debit and credit.

The implementation of DRA 13 may very well require the adop-
tion of detailed rules for the administration of trust account by
attorneys similar to those promulgated for real estate professionals.

“The State Bar of California recently adopted a rule of profes-
sional conduct that may be a considerable improvement over the
Washington version of DR 9-102. The new California rule incor-
porates DR 9-102 into a provision that more fully explains what
a lawyer must do in handling his or her clients’ funds and property.
Calif ornia Rule of Professional Conduct 8-101, West's Ann. Bus.
& Prof. Code, foll. Sec. 6076, provides as follows:

PRESERVING IDENTITY OF FUNDS
AND PROPERTY OF A CLIENT

sidered to be funds of the client or of the at-
torney at the time of transfer to the attorney. If
the payment is for services already performed,
then the funds need not be deposited in the law-
yer’s trust account. To avoid controversy, it
wouldbe preferable to deposit all monies received
from clients into the trust account and then trans-
fer those funds to the attorney’s general account
when earned. Obviously, checks whose proceeds
are joint funds of the client and the attorney, in
the sense that only a portion of the client’s funds
will be paid to the lawyer as his fee, must be
deposited in the trust account. Once the attorney’s
share of the check is ascertained, and sufficient
time has passed to insure that the check has
cleared the bank, a check can be drawn to the
attorney for the appropriate amount due against

(A) All funds received or held for the benefit of clients by a
member of the State Bar or firm of which he is a mem-
ber, including advances for costs and expenses, shall be
deposited in one or more identifiable bank accounts la-
beled *‘Trust Account,”” **Client’s Funds Account’ or
words of similar import, maintained in the State of Cali-
fornia, or, with written consent of the client, in such other
juisdiction where there is a substantial relationship be-
tween his client or his client’s business and the other
jurisdiction and no funds belonging to the member of the
State Bar or firm of which he is a member shall be de-
posited therein or otherwise commingled therein except
as follows:

(1) Funds reasonably sufficient to pay bank charges may
be deposited therein.

(2) Funds belonging in part to a client and in part pres-
ently or potentially to the member of the State Bar
or firm of which he is a member must be deposited
therein and the portion belonging to the member of
the State Bar or firm of which he is a member must
be withdrawn at the earliest reasonable time after the
member’s interest in that portion becomes fixed.
However, when the right of the member of the State
Bar or firm of which he is a member to receive a
portion of trust funds is disputed by the client. the
disputed portion shall not be withdrawn until the
dispute is finally resolved.

(B) A member of the State Bar shall:

(1) Promptly notify a client of the receipt of his funds,
securities, or other properties.

(2) Identify and label securities and properties of a client
promptly upon receipt and place them in a safe de-
posit box or other place of safekeeping as soon as
practicable.

(3) Maintain complete records of all funds, securities,
and other properties of a client coming into the
possession of the member of the State Bar and render
appropriate accounts to his client regarding them.

(4) Promptly pay or deliver to the client as requested by
a client the funds, securities, or other properties in
the possession of the member of the State Bar which
the client is entitled to receive.
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the trust account and immediately be deposited
in the attorney’s general of fice account. It should
be stressed that funds due the attorney should be
promptly transferred from the trust account to the
general account. To leave attorney’s fees in the
trust account until some unspecified date at which
time a transfer to the general office account is
made is commingling regardless of good inten-
tions. See Black v. State Bar, supra. The funds
due the attorney must be immediately withdrawn
from the trust account lest the attorney lose the
ability, through poor record keeping or forget-
fulness, to ascertain how much of the funds in
his trust account belong to him or his clients.
Can clients’ funds be deposited in an interest-
bearing account while in the possession of an
attorney? This would appear to be proper so long
as all of the attorney’s clients agreed to such an
arrangement with the understanding that all in-
terest earned by such a deposit would be properly
allocated to the appropriate client according to the
size of his or her share of the account. B. Hilde-
brant, Financial Management for Law Firms,
Chapter 1 (1975). But see A.B.A. Committee
on Ethics and Professional Responsibility In-
formal Opinions 545 (1962) and 991 (1967);
W.S.B.A. Code of Professional Responsibility
Committee Opinion 86 (1960). No portion of the
interest earned on the savings account can inure
to the benefit of the attorney or law firm operat-
ing the account. Naturally, this savings trust
account would have to be maintained separate
and apart from any savings account the attorney
used for his own funds. One drawback is that short
term deposits in such a savings trust account can
cause confusion since it is difficult to allocate to
each client the interest earned on his or her money.
Several other items are worth brief mention.
Serious problems can be created when an attorney
negotiates an oral loan froma client to be obtained
from funds on deposit in the attorney’s trust ac-
count. If absolutely necessary,'? the attorney
should execute a written loan agreement with
his or her client to insure that documentation
exists to support a transfer of trust funds to the
attorney. Obviously, the recommended proce-

2See DR 5-101(A); DR 5-104(A); EC 5-1, 5-2, 5-3 and 5-5 of
the Code of Professional Responsibility regarding conflict of interest
considerations when entering into a business transaction with
a client.
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dure is to refrain entirely from borrowing money
from clients when the funds to be loaned are on
deposit in the attorney’s trust account. In /n re
Mitchell, 189 Wash. 612, 66 P. 2d 300 (1937),
an attorney justified use of his client’s money by
alleging that the client had acquiesced in such an
arrangement. The client denied that any agree-
ment was made with the attorney concerning the
use of his funds. The attorney was suspended
from the practice of law for one year. See also
In re Ward, 106 Wash. 147, 179 P. 76 (1919),
appeal dismissed, 257 U.S. 612 (1921).

A final item of concern relates to the with-
drawal of fees from the attorney’s trust account
without the client’s approval or knowledge. Im-
properly deducting or appropriating attorney’s
fees when the fee arrangement is in dispute can
result in discipline. See DR 9-102(A) (2); Jack-
son v. State Bar, 15 Cal. 3d 372, 124 Cal. Rptr.
185, 540 P. 2d 25 (1975); In re Kennedy, 80
Wn. 2d 222, 492 P. 2d 1364 (1972); In re War-
nock, 70 Wn. 2d 457, 423 P. 2d 929 (1967);
In re Foster, 40 Wn. 2d 1, 239 P. 2d 1060
(1952); McGrath v. State Bar, 21 Cal. 2d 737,
135 P. 2d 1 (1943). Failure to promptly return
unearned fees paid in advance can also subject
the attorney to discipline. Matter of Burr, 228
S.E. 2d 678 (S.C. 1976).

Accounting Guidelines

No particular accounting system is mandated
by DRA 13." Regardless of the type of account-
ing system utilized, however, several rules are
often cited as good office practice when dealing

3Many different types of trust account accounting systems have
been devised. Complicated journal systems compete with pegboard
arrangements often praised for their simplicity and efficiency,
especially for medium and small size law firms. Pegboard systems
utilize a set of carbonized forms including checks. ledger cards
and journals in conjunction with a metal pegboard. The pegboard
system reduces the number of journal entries that would ordinarily
have to be made ifreceipt and disbursement journals are maintained.
For receipts one need only place a client's ledger card and a bank
receipt slip over the receipts journal. In the case of disbursements,
the checks, as written, carbonize the client's ledger card and the
disbursements journal. For a brief description of the **Safeguard™
pegboard accounting system, see Machles, ‘*An Efficient Account-
ing System for Small and Medium Size Law Firms,”' 82 Case
and Comment 13 (March-April 1977). For a more comprehensive
examination of accounting systems for lawyers, see B. Hildebrant,
Financial Managemenr for Law Firms (1975), A. Clark and K.
Strong, Law Office Management (1974); M. Altman and R. Weil,
How to Manage Your Law Office (1973); P. Bigelow, Law Office
Economics and Management Manual (1971).



with trust funds. The following list'* restates but
a few of these rules:

(1) Make sure that no trust account check is
drawn against a particular client’s funds
unless the check upon which the client’s
deposit is based has cleared through the
banking process. A good rule of thumb is
to allow three days for local checks,
seven days for all other checks and even
longer for foreign checks.

(2) Thought should be given to purchasing a
blanket fidelity bond for all of the law-
yer’s employees or at least for those em-
ployees who are authorized to issue
checks on the firm’s trust and general
office accounts.

(3) It makes good sense to consider making
arrangements to have your firms’s books
audited about once a year by an account-
ing firm which is notrelated to, or a client
of, your office or firm.

(4) Have the employee who handles the daily
mail prepare a list of checks received in
the mail each day. Have an employee
other than the one responsible for main-
taining the office’s books tabulate the
firm’s daily receipts.

(5) Refrain from complicating your book-
keeping and personnel problems by re-
fusing to allow employees to obtain cash
advances against their salary or borrow
money from your law firm.

(6) Centralize your firm’s bookkeeping
system to avoid too many employees
from gaining access to the firm’s trust
account and general account checks and
ledgers.

(7) Make arrangements with your bank to
have bank service charges deducted from
your general of fice account so as to avoid
even the possibility of using your clients’
funds for the payment of those ser-
vice fees.

(8) An effort should be made to reconcile
your clients’ ledger cards, netting re-

The list of suggested procedures cited in the text have been
condensed from B. Hildebrant, Financial Management for Law
Firms (1975); A. Clark and K. Strong, Law Office Management
(1974) and P. Bigelow, Law Office Economics and Management
Manual (1971).

ceipts and disbursements, with the trust
account bank statements on a periodic
basis to verify the accuracy of your ac-
counting system.

(9) All deposit records should indicate whose
money is deposited in the trust account or
general office account and for what pur-
pose. This proves helpful when it is
necessary to reconstruct the deposit of
funds in both the trust and general office
accounts.

(10) Consider using a duplicate receipts book
for all cash received by the firm to insure
that a proper record is maintained of all
cash received. Refrain, if possible, from
delegating cash receipt and bookkeeping
functions to one employee.

Conclusion

With the advent of more sophisticated disci-
plinerules dealing with the proper use of attorney
trust accounts, all lawyers who receive money
and property from their clients must take care to
avoid the commingling of trust funds with their
personal funds. DRA 13 was formulated to pre-
vent trust fund violations by attorneys. The adop-
tion of DRA I3 making all lawyers subject to
a comprehensive audit of their trust accounts
should compel the implementation of generally
accepted accounting procedures by attorneys
handling their clients’ funds and property. Per-
haps a joint attorney-accountant committee
organized by the State Bar Association could be
created to develop model accounting rules for
use by law offices of varying sizes.'® This would
benefit the Disciplinary Board’s investigators,
who ultimately will perform the spot audits con-
templated by DRA 13, and all practicing attor-
neys by giving them a number of accounting
systems to consider while insuring compliance
with this new trust account rule.

5[t appears that the Board of Governors of the Washington
State Bar Association has referred draft regulations for the imple-
mentation of DRA 13 to the Disciplinary Board for consideration.
See ‘‘The Board’s Work,"" Washington State Bar News, July,
1977, at 19. The scope of the regulations being promulgated could
eliminate the necessity for additional guidelines. The successful
implementation of DRA 13 will depend, however, upon the adop-
tion of trust fund guidelines that (I) attorneys will be able to comply
with without undue expense; (2) will take into account the dif-
ferences between small, medium and large law firms; and (3) will
not create a “"paper jungle'” of compliance forms.
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Fees — Part 111

KURT M. BULMER
General Counsel, WSBA

There is a great deal of confusion about the
attorney’s lien, the duty to withdraw and the pro-
tections an attorney has from clients who won’t
pay fees. Some of this confusion is caused by a
lack of understanding of how the attorney’s lien
works and from a conflict between the withdrawal
statute and the withdrawal rules of the Su-
preme Court.

The attorney’s lien, RCW 60.40, provides that
an attorney has a lien upon the papers, money
and judgments of a client. When the papers or
money are in the possession of someone else the
lien begins with the giving of notice. If the at-
torney has possession of the papers or money it is
effective when the attorney refuses to deliver
them to the client.

After the attorney refuses to deliver the papers
and money he or she may be required by a court
to deliver them or to show cause why not. How-
ever, with the attorney’s assertion of the lien the
court can make provisions to protect the attor-
ney’s fees. The court can also refer the matter
for handling as in any other type of case or the
court can summarily decide the merits of the lien.

The client is entitled to seek an order to com-
pel delivery but at the same time the attorney can
seek a judicial determination of the appropriate-
ness of the fees. The judge can then provide
protection for the attorney’s fees by issuing a
judgment, by requiring the client to give security
or by requiring the client to take such other action
as might be necessary to protect the attorney.
The client is protected because the show cause
hearing provides a means of compelling produc-
tion of the files and, therefore, avoids any prej-
udicial effect on the underlying case by an at-
torney’s fee claim. It also allows the client to
dispute any fee claim and obtain a judicial deter-
mination on its merits.

There would appear to be a second protection
for attorneys, at RCW 2.44.040 and .050, if an

Ethics from the Inside 0

attorney has been discharged by a client. These
sections provide that a change of attorney may be
made upon the order of the court but ‘‘no such
change can be made until the charges of such
attorney have been paid by the party asking such
change to be made.’’ The sections also provide
that the attorney must continue to be recognized
by the adverse party until the charges are paid.

In essence what these sections allow is an at-
torney to refuse to withdraw from a case until the
fees and costs are paid. The adverse party is com-
pelled to recognize the creditor attorney, there-
fore, preventing the debtor client from obtaining
counsel who can be recognized by the opposing
side. The recent Court of Appeals case of Rogers
Walla Walla v. Ballard, 16 Wn. App. 92, 553
P. 2d 1379 (1976), appears to uphold the prin-
ciple that an attorney can refuse to be substituted
on a case despite his or her adverse interests or
the client’s desire to discharge him or her.

The withdrawal statutes and the Rogers case
seem to be directly contradictory to the Code of
Professional Responsibility — DR 2-110 (B) (9)
which make withdrawal from a case mandatory,
(unless a court rule is contrary) where an at-
torney is discharged by the client. There is no
discussion of the Code of Professional Respon-
sibility in the Rogers case, apparently because
the issue was not raised to the court.

Until the Rogers case it had been assumed
RCW 2.44.040 and .050, had been superseded
by the court rules to the contrary. The Supreme
Court’s inherent authority over who may appear
in legal matters as well as RCW 2.04.200, which
provides that all laws in conflict with court rules
‘‘shall be and become of no further force or ef-
fect,” gave support to the belief that the Su-
preme Court’s mandatory withdrawal rules were
controlling. Since Rogers the question of which
rule is to be applied remains subject to further
interpretation.

It has been my policy to advise attorneys who
inquire to proceed cautiously about not withdraw-
ing while relying on RCW 2.44.040. When the
Supreme Court has an opportunity to directly re-
view the two rules I feel it is likely that the 1972
Code of Professional Responsibility enacted by
the Supreme Court will be found to be control-
ling over legislative enactment which attempts to
control who can appear in legal actions. U
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Subject to Tax Opinion

Dues Statements to Provide for Collection of
Voluntary “Public Interest’” Contributions

By JAY V. WHITE

PORT LUDLOW, November 4-5 — The
Board of Governors has agreed to administer a
fund to be created through voluntary contributions
of the membership which may be used to support
‘‘public interest’” law firms.

Members of the bar may contribute to the fund
through ‘‘self-assessment’’ of between $1 and
$10 as an addition to their payment of 1978
annual dues. The method of collection is similar
to the voluntary $15 payment sought in support of
legislative programs on past dues statements.

The Board’s action came in response to a rec-
ommendation by the Seattle-King County Young
Lawyers Board of Trustees that the 1978 dues
statements include a *‘check-off’’ permitting in-
dividual lawyers to request that $10 of their regu-
lar dues payment be placed in a fund to support
public interest law firms at the Board’s discre-
tion. The Board rejected the idea of such *‘ear-
marking”’ of regular dues payments, but approved
a substitute proposal offered by Board Member
Betty B. Fletcher to implement the voluntary
fund over and above the mandatory dues as-
sessment.

Approval of the program is conditioned upon
the Board’s receiving a legal opinion that the
collection of ‘‘public interest’’ funds will not
jeopardize the bar association’s tax exempt status.
No difficulty in obtaining such an opinion is
anticipated.

In other action, the Board discussed the pend-
ing referendum to roll back the dues increase re-
cently approved by the Board [Bar News
31:10:21], and drafted a statement in opposition;
adopted and forwarded to the Supreme Courtreg-
ulations to implement DR 13, the trust account
‘‘spot audit’’ rule; previewed a videotape pre-
pared by the CLE Committee which describes
the proper use of trust accounts and the opera-
tion of DR 13; forwarded to the Supreme Court
alternative language to the Board’s previously
recommended rule on lawyer advertising [Bar
News 31:9:21] to permit radio and television
advertising; and voted 5-4 to investigate the merit
of the bar association’s filing an amicus brief on
rehearing in Young v. Konz, 88 Wn. 2d 276, pet.
for reh. granted, 89 Wn. 2d 276 (1977) chal-
lenging the constitutionality of the use of lay
judges.

Meeting with the Board was Ex Officio Board
Member Kenneth B. Rice, representing the state
Young Lawyers Section; and Seth Armstrong,
representing the Seattle-King County Young
Lawyers. Board Member Willard H. Walker was
unable to attend.

‘“‘Public Interest’’ Fund

Seth Armstrong presented the recommendation
of the Seattle-King County Board of Trustees
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that the Board permit members of the bar to
‘‘check-off"” up to $10 of their 1978 annual dues
to support public interest law firms. He stated
that the proposal is modeled after successful pro-
grams instituted by California’s Beverly Hills
Bar Association and the Arizona State Bar
Association.

Under the proposal, the membership would be
advised on the 1978 dues statements that the
‘“‘check-off”> would not obligate the Board to
spend the money, but any money appropriated
from the fund would have to go to public interest
projects. Thereafter, the Board publicly would
request proposals from public interest groups
seeking funds and decide which, if any, groups
or individual projects would receive support from
the bar association.

Armstrong stressed that the proposal is a prac-
tical way for this state’s lawyers to meet ethics
code provisions (Canon 2; EC 2-24, 25) obligat-
ing them to support efforts to render free legal
services to those unable to pay reasonable fees for
such counsel. He suggested that the Board adopt
a definition of ‘‘public interest legal service’’
adapted from a resolution by the A merican Bar
Association House of Delegates in 1975. See 61
A.B.A.J. 1084 (1975). Under the definition,
such a service is one provided without charge or
at a substantially reduced fee (1) to individuals
who cannot afford counsel; (2) in cases seeking
vindication of a fundamental civil right; (3) for
interests belonging to a significant segment of the
public; (4) to charitable organizations when pay-
ment of customary fees would significantly de-
plete the organization’s resources or be otherwise
inappropriate; and (5) to increase the availability
of legal services or otherwise improve the ad-
ministration of justice.

As examples of public interest activity, Arm-
strong stated that the Arizona program has sup-
ported legal projects relating to representation of
the public in utility rate proceedings; honesty in
government; health issues, such as evaluation of
the performance of state agenciesregulating nurs-
ing homes; and representation of handicapped and
disabled persons. He also pointed to the work of a
public interest law firm in Seattle, the Northwest
Labor and Employment Law Office (LELO)
which provides legal counsel to minority work-
ers’ groups as described in J. Bumnett, ‘‘Lawyers

Who Work For Workers,”’ Juris Doctor, Oc-
tober 1977, pp. 25-28.

Inthe ensuing discussion, President Novack in-
quired whether there have been any legal chal-
lenges made to the use of a bar association’s funds
to undertake or support litigation to which the
bar association is not a party. Armstrong said he
knew of no authority which would support such
a challenge and reemphasized that the program
would be voluntary.

Ex Officio Board Member Rice voiced support
for the proposal and suggested the Board permit
the membership to require that the fund be spent
for public interest projects. Board Member Betty
B. Fletcher stated that the Board should retain
discretion to determine whether any project is
worthy of support, but said that she favors the
proposal which she said has received support
from ABA groups around the country. She said
that the proposal offers ‘‘another way of law re-
form” in addition to bar-sponsored projects to
draft model legislation in such areas as land-
lord-tenant relationships and probate: ‘‘Litigation
in a judicious manner can work as well as
legislation.”’

Board Member Michael J. Hemovich ques-
tioned the purpose to be served by the ‘‘check-
off’’ plan, given the fact that the Board retained
its present discretion to fund or not fund any pub-
lic interest project. He suggested that individual
groups simply should make direct requests to the
Board for funding.

Rice suggested that the ‘‘check-off’’ would be
helpful because it would reflect the degree to
which the membership wanted its money to be
spent onpublicinterest projects: ‘“This Board will
be hesitant to spend money in the abstract, but
if you have dollars set aside, you’re going to be
more responsive to public interest projects.”’

Hemovich responded that he could judge future
projects on their merits and that the presence or
absence of a ‘‘check-off”” fund ‘‘wouldn’t in-
fluence me one iota.’’

Board Member David A. Welts and President
Novack questioned whether the proposal might be
premature in view of the pending referendum on
the recent dues increase. Board Member Lowell
K. Halverson responded that approval of the proj-
ect could be made contingent upon the result of
the referendum.

2!



Board Member Paul R. Cressman suggested
that the program could be implemented as a vol-
untary payment by interested lawyers over and
above whatever dues are in force. He also noted
that the matter could be deferred until the Annual
Business Meeting when it could be presented
directly to the membership.

Hemovich, seconded by Peterson, moved to
reject the ‘‘check-off’’ proposal at this time. The
motion carried, 5-2, with Halverson and Fletcher
opposed and Board Member Bradley T. Jones
not voting.

Fletcher, seconded by Board Member Charles
W. Cone, moved that a ‘‘check-off’’ box be in-
cluded on the 1978 dues statement to allow the
membership voluntarily to pay between $1 and
$10 in addition to their dues for use in public
interest projects (under the ABA definition) ap-
proved in the Board’s discretion. As part of her
motion, Fletcher stressed that although the Board
would not be required to spend the money, any
money from the fund which was appropriated
would have to go to public interest projects and
could not be used for unrelated purposes.

Hemovich stated that he favors the purposes of
the proposal, but opposes its means.

The motion prevailed, 7-1, Hemovich opposed
and Jones not voting. Subsequently, the Board
voted to make the project contingent upon the
Board’s obtaining a legal opinion stating that the
project is not inconsistent with the bar associa-
tion’s tax exempt status.

Dues Referendum

Executive Director G. Edward Friar reported
that a valid petition had been filed October re-
quiring a referendum vote of the entire member-
ship on the question of whether the dues increase
approved by the Board on September 14 should
be rescinded. He emphasized that the referendum
should be submitted immediately to permit the
membership a sufficient time in which to voteand
to permit the 1978 dues statements, reflecting the
result of the referendum, to be timely mailed by
December 1.

On the motion of Board Member Fletcher,
the Board unanimously voted to submit the ref-
erendum as soon as possible and to include in the
mailing single statements by the Board opposing
and by the referendum sponsors favoring the pro-
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posed recision of the dues increase.

Thereafter, the Board approved a draft of its
statement in opposition and agreed to seek the
support of local bar associations. [Referendum
results, p. 23]

““Spot Audit’’ Regulations
and CLE Videotape

The Board unanimously approved and for-
warded to the Supreme Court draft regulations
to implement DR 13, the trust account ‘‘spot
audit’’ rule which became effective July 1, 1977.
In related action, the Board approved and for-
warded to the Supreme Court proposed amend-
ments to the Disciplinary Rules which would (1)
make failure to cooperate with a DR 13 auditor
an independent ground for discipline; and (2) in-
clude DR 13 audit costs as an ‘‘expense’’ which
may be assessed against a disciplined attorney.

Director of Continuing Legal Education John
J. Michalik met with the Board and presented a
color videotape prepared by the CLE Committee
which is designed to educate the membership as
to the proper use of trust accounts and the opera-
tion of DR 13. He reported that the tape is sched-
uled for presentation to local bar groups statewide
through the end of February, and that it would
be available to private law firms.

The strong sense of the Board was that the sub-
ject matter of the videotape is of such vital im-
portance that every effort should be madeto make
it available to the membership without charge.
[An article detailing the operation of DR 13 ap-
pears in this issue at page 8.]

Lawyer Advertising

The Board unanimously approved and for-
warded to the Supreme Court alternate language
to its previously recommended rule on lawyer
advertising to permit radio and television adver-
tising. Under the recommended rule, lawyers
would be prohibited from advertising onradio and
television. The Board agreed to submit the al-
ternative language following its meeting Septem-
ber 15 with members of the Supreme Court (Bar
News 31:10:25].

Challenge to Lay Judges?

The Board considered requests from the Yak-



ima County Bar Association and Yakima Valley
Legal Services that the bar association prepare an
amicus curiae brief on rehearing in Young v.
Konz, 88 Wn. 2d 276, pet. for reh. granted, 89
Wn. 2d 48 (1977), challenging the constitutional-
ity of the state’s lay judge system.

Board Member Fletcher moved, seconded by
Hemovich, that two attorneys be appointed to
review the case to see if an amicus brief would
be appropriate and, if so, upon consultation with
President Novack, such a brief could be prepared
and filed. The motion carried, 5-4, with Cress-
man, Jones, Peterson and Welts opposed and
President Novack breaking the tie.

Disciplinary Board

The Board unanimously approved and for-
warded to the Supreme Court a proposed amend-
mentto DR 2 .4 relating to complaints filed against
members of the Disciplinary Board. The amend-
ment provides:

In the event any complaint is made to the
State Bar alleging a violation of the rules of
professional conduct by an attorney member
of the Board, such member shall take a leave
of absence from the Board until the matter is
resolved, unless otherwise directed by the
Board of Governors. If a disciplinary sanc-
tion is imposed against the member, he

shall be ineligible to serve further on the
Board. The resulting vacancy shall be
filled as set forth in DR 2.4(e).

Miscellaneous Topics

In other action, the Board:

e Appointed James P. Curran of Kent to fill
the unexpired portion of the term of Cleary Cone
who resigned as one of the association’s delegates
to the ABA House of Delegates;

e Agreed to advise informally an inquiring
member that the Board does not expect that any
disciplinary action will be taken against an at-
torney who lists his name in the Seattle Cham-
ber of Commerce Membership Directory and
Buyers’ Guide;

e Agreed that the June Board meeting will be
at Ocean Shores;

e Tabled a request by the Administrative Law
Section for a $2,000 appropriation to fund a proj-
ect to analyze and propose amendments to the
state’s Administrative Procedures Act;

e Approved and forwarded to the Legislative
Committee for implementation legislation pro-
posed by the Court Rules and Procedures Com-
mittee relating to Small Claims Court;

e Tabled consideration of a recommendation
by the Executive Committee of the Board of Bar
Examiners relating to publication of Bar Exam
questions. O

Referenda Results

The following are the results of the two re-
cent referenda relating to the proposed addi-
tion of lay members to the Board of Governors
and to the dues increase approved by the
Board on September 14, 1977:

Membership Rejects Dues Increase, Lay Board Members

Addition of
Dues Increase Lay Members to
for Fiscal 1977-78 Board of Governors

In Favor 28% 44%
Opposed 72% 56%
% of Member- 64% 55%

Ship Voting

23



Around the State

BENTON-FRANKLIN REPORT
By STEPHEN T. OSBORNE

It is that time of year again
when we start seeing new faces
in the legal community. Six new
lawyers were sworn in recently
in ceremonies held in Franklin
County Superior Court, with Su-
perior Court Judges Richard G.
Patrick, Fred R. Staples, and
Robert S. Day presiding.

Francois X. Forgette will
join the firm of Raekes, Rettig
& Osborne as an associate;
George Critchlow will associate
with his father’s firm, Critchlow,
Williams, Ryals & Schuster;
Allen Brecke will be indentured
to Leavy, Taber, Schultz, Berg-
dahl & Sweeney; Patricia
ChvatalandDon E. Powell have
joined Bennett & Carroll as as-
sociates; and Alan Gunter ap-
parently will head for greener (?)
pastures in Moses Lake with
Harrison Dano.

It is always refreshing to hear
the oath which contains many
high ideals and noble thoughts.
One courthouse wag observed
that the oath prohibits a lawyer
from associating with offensive
personalities and wondered if
Allen Brecke had received some
sort of dispensation since he
would be working with John
Schultz.

The ski enthusiasts are rub-
bing their hands together chant-
ing snow, snow, snow. The
‘‘young’’ lawyers of the Benton-
Franklin County Bar are organiz-
ing a basketball team to partici-
pate in the local recreation
league. Noting that most of those
desiring to play have not had
much recent physical exertion, it
was suggested that the team con-
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sist of 50 players allowing for
quite liberal substitution. It was
also suggested that the team se-
cure a member adept in the tech-
niques of cardio pulmonary re-
suscitation. Tom Cowan assures
all that he will keep a sufficient
quantity of ‘‘adrenalin’ on ice
and court-side at all times. Good
luck guys.

CHELAN/DOUGLAS
By GAY CORDELL

The local bar has been blessed
with a good number of activities
involving festivities and merri-
ment in the last several months.

The first annual bar softball
game occurred in August, 1977
with sufficient bar members to
complete two full softball teams.
Great feats of daring and skill
were accomplished such as Gor-
don Kelley making it to third
base on a home run and Grant
Mueller’s surprise pitching. As
one might expect the original
seven inning game proceeded
into nine innings with the Greens
in the lead in the 7th and the Blues
in the lead at the end of the 9th.
A goodly amount of discussion
ensued as to the true winner.

Additional festivities this fall
season have been a number of
housewarmings for new law
offices. Whitmore, Warren &
Bromiley had an outstanding
opening with a majority of the
bar members crowded around the
punch bowl leaving the remain-
ing guests to eat hors d’oeuvres.

Davis, Arniel, Dorsey, Kight
& Parlette, who has recently ac-
quired two new members; Jay
Johnson and Ray Foianini also
displayed gracious manners in
elegant surroundings and a stock
room which converted itself

nicely into a portable bar. We
lost two local bar members, their
remains are still being sought.
The Prosecutor’s Office has
acquired a new deputy named
Cliff Webster, who by volun-
teering to file advance sheets in
the County Library has been
unanimously proclaimed official
librarian for Chelan County.

EAST KING REPORT
By BARRY J. HASSON

The November luncheon of
the East King County Bar Asso-
ciation featured the Honorable
William C. Goodloe. He gave
some interesting insights into
what has been happening regard-
ing the two week jury term; he
also discussed the history and use
of the voir dire, giving some in-
sights into how to approach it
from a practical standpoint. All
those in attendance found his
speech to be interesting and in-
formative.

Members of the East Side Bar
are saddened to note the recent
passing of Saul D. Herman of
Bellevue and Frank C. Trunk
of Kirkland.

SOUTH KING REPORT
Bv JAMES L. VARNELL

Joint Return. In November the
attorneys from the South King
County Bar Association held
their annual meeting with ac-
countants from the south King
County area at the Meridian Val-
ley Country Club (Kent). Fea-
tured speakers included Mel
Kleweno, Steve Johnson, and
Robert E. Shannon. Unfor-
tunately, C.L.E. credit was not
allowed for this meeting, in spite




of the excellent presentations
made.

Annual Awards of Merit. The
Truex-Cosway award for excel-
lence in the study of deficiency
judgments-sales, RCW 62A.9-
501 (1), was made to Robert
G. Wallace. The Wurlitzer prize
was given to James F. Sanders
for his assistance in the success-
ful, thus far, defense in the Way-
lon Jennings case. The James
Buffett-Changes in Latitude
plaque was presented to Charles
R. Branson, who has practiced
(within the past two years) in
Renton, Burien, Seattle and is
now officing in Burien again.
Voting for the best-dressed at-
torney for 1977 resulted in a
four-way tie among Charles A.
Burgeson, Richard C. Conrad,
Gary F. Faull, and Robert C.
Van Siclen. The Mel Tillis
award for effective oral presen-
tation on the motion calendar
was made to Kameron C.
Cayce.

Equal Time. At the request of
David L. Harpold, this cor-
respondent acknowledges pub-
lication of a pamphlet discussing
how an attorney explains to his
client that temporary attorney
fees pursuant to RCW 26.09.140
are not always ordered, even
when one’s client is unemployed
with no prospects of income and
the other party is employed on a
fulltime basis.

New Associations. Ross E.
Taylor, a 1977 law school grad-
uate of the University of Wash-
ington, is now practicing in Fed-
eral Way. Steven J. Callson,
a 1975 law school graduate of
the University of Puget Sound
and formerly practicing in Moses
Lake, is now associated with
Robert J. Hall in Burien.
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SEATTLE-KING

REPORT
By JAMES R. DICKENS

The big news in the Seattle
area, of course, is that many local
members of the bar and the judi-
ciary will be spending New
Year’s in Pasadena — yelling
*‘Go Huskies!”’ If return flights
are delayed out of Los Angeles,
you may find some attorneys
still absent on January 3 and 4,
so watch your scheduling of dep-
ositions and otherwise for
those days. Besides, attorneys
shouldn’t be working too hard
at the beginning of a new year
anyway.

Among changes by attorneys
in the area, Roger Leed has
opened new offices at 1411 4th
Avenue and also will be of coun-
sel to Smith, Brucker, Winn &

Eblert. Just across the floating
bridge in Bellevue, William M.
Taylor and Miles C. Dillon have
formed a new partnership, Dillon
& Taylor, Suite 303, Dravo
Building, 225 108th N.E.

The Lane, Powell, Moss &
Miller firm recently packed its
law books and moved from the
Washington Building across the
street to the new Rainier Bank
Tower. Despite some apprehen-
sions about the move, every-
thing seems to have gone
smoothly. The Perkins firm, still
expanding, has now taken over
some of the space formerly oc-
cupied by Lane, Powell and has
the 17th, 18th, 19th and part of
the 20th floors in the Washing-
ton Building.

Another new tenant of the
Rainier Bank Tower, formerly
Graham, McCord, Dunn, Moen,
Johnston & Rosenquist, has

changed its name at the time of
the move to Graham & Dunn.
This sure makes it easier to
remember.

In Memoriam

William H. Cook, 86, of
Seattle, died during October. He
was admitted to the Bar in 1925.

Saul Herman, 72, of Belle-
vue, died October 8. He was
admitted to the Bar in 1933.

Raymond F. Kelly, 77, of
Spokane, died November 13. He
was admitted tothe Bar in 1924.

Burton WinfredLyon, 63, of
Tacoma, died November 7. He
was admitted to the Bar in 1940.

Jack B. Regan, 44, of Seattle,
died September 21. He was ad-
mitted to the Bar in 1958. O
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CODE OF PROFESSIONAL
RESPONSIBILITY COMMITTEE

Informal Opinion* — I-2** on Attorney’s
Obligation to Dismiss Action on
Client’s Instruction

We have been asked whether a lawyer who has
commenced an action on a client’s behalf must
have the action dismissed, in response to a client’s
instruction to do so, if the client has not paid the
attorney’s fee.

The Code of Professional Responsibility sanc-
tions withdrawal from a case by a lawyer whose
client ‘‘(d)eliberately disregards an agreement or
obligation to the lawyer as to expenses or fees.”’
DR 2-110 (C) (1) (f). However, a lawyer who
chooses not to withdraw is bound ‘‘to seek the
lawful objectives of his client through reasonably
available means. .7 DR 7-101(A) (1).
Where a party wants an action dismissed, and the
opposing party does not object, the means to the
client’s lawful objective are reasonably available
and the lawyer should either withdraw or have
the action dismissed.

There are legal remedies available to a lawyer
in such a case. See, e.g. Firchan v. Gaskell,
88 Wn. 2d 109 (1977).

*Informal Opinions are published pursuant to authorization
granted by the Board of Governors but they have not been in-
dividually approved by the Board and do nor reflect the official
position of the Association. An Informal Opinion is provided for
the education of the Bar and reflects the opinion of the Code of
Professional Responsibility Committee.

**Please note that the Informal Opinion of the Code of Pro-
fessional Responsibility Committee which appeared in the May,
1977 Bar News on page 45 entitled ‘‘Informal Opinion on Use
of Attomney’s Letterhead'’ should be numbered as 1-1.

Informal Opinion — I-3 on the Ethical
Considerations of an Attorney Drafting a Will
naming Himself as a Beneficiary*

The Code of Professional Responsibility Com-
mittee has been asked to consider the ethical con-
siderations of an attorney drafting a Will, Naming
himself/herself as beneficiary therein.

Committee Reports

A lawyer should look to Canon 5 of the Code
for guidance. DR 5-10I(a) provides:

Except with the consent of his client after
full disclosure, alawyer shall not accept em-
ployment if the exercise of his professional
judgment on behalf of his client will be or
reasonably may be affected by his own finan-
cial, business, property, or personal in-
terests.

Ethical considerations 5-1, 5-2, 5-5, 5-6, and
5-11 should also be consulted.

There are cases involving the disciplining of
attorneys who have drafted Wills under which
they are beneficiaries. See e.g. Columbus Bar
Association v. Ramey, 32 Ohio St. 2d 91, 610
Ops. 2d 338, 290 N.E. 2d 831 (1972). (Rep-
rimand).

The committee makes no comment as to the
legal implications of an attorney drafting a Will
in which that attormey is a beneficiary, such as,
attempting to probate such a Will under a claim
of undue influence. See In re Smith’s Estate,
68 Wn. 2d 145, 411 P. 2d 879, 416 P. 2d 124, 19
ALR 3d 559 (1966).

In conclusion then, it is the opinion of the
Committee that great caution should be exercised
by a lawyer drafting a Will, naming himself/
herself as a beneficiary therein.

*Informal Opinions are published pursuant to authorization
granted by the Board of Governors bur they have not been in-
dividually approved by the Board and do not reflect the official
posuion of the Association. An Informal Opinion is provided
for the education of the Bar and reflects the opinion of the Code
of Professional Responsibility Committee.

Discipline
Notice of Disbarment

James McGuire has been ordered Disbarred by
the State Supreme Court. McGuire was disbarred
pursuant to a stipulation entered into between
himself and State Bar Counsel and adopted by the
Disciplinary Board. This notice is published pur-
suant to DRA 11.7 (¢) (1).
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Section Reports

ADMINISTRATIVE LAW
By C. ROBERT WALLIS

A driving downpour of Canadian precipitation
did nothing to dampen the enthusiasm and inierest
of persons attending the Administrative Law Sec-
tion’s Convention CLE in Vancouver. The Sec-
tion’s appreciation is expressed to CLE program
participants: C. Dean Little, Chairman; John M.
Cary, Michael B. Crutcher, Charles R. Blumen-
feld, Donald H. Brazier, C. Robert Wallis and
Supreme Court Justice James M. Dolliver.

Officers and Executive Committee members
for 1977-78 are: Chairman, C. Robert Wallis;
Chairman-elect, C. Dean Little; Secretary-
Treasurer, John M. Cary; Two-year Board Term,
James M. Vache and Richard L. Wiehl; Three-
year Board Term, Thomas Beierle and James
Pharris. These individuals join present Board
Members Douglas Beighle and Richard Mattsen
and Immediate Past Chairman, George Kargianis,
to form the Section’s Executive Committee.

g A PRACTICAL GUIDE FOR *
ADMISSION INTO UNITED STATES

Some of the subjects included in the new 40-page
book by Dan P. Danilov:

* Preference Categories for
Admisslon of tmmigrants to U.S.A.

* Special Immigrants and
Immediate Relatives

* Labor Certifications

+ Immigrant Investors

* How and Where to Apply for
Immigrant Visas

+ Supporting Documents

+ Nonlmmigrant Visas

+ Changing Status in the U.S.A.

* Exclusion and Deportation
Proceedings

+ Naturalization

* Bibllography of Immigration Books

* New U.S. Immigration Laws

Send check or money order to:

WELCOME PUBLICATIONS
P.0. Box 21727, Seattle, Washington 98111 U.S.A.

Please enter my order for____ copy(ies) of WELCOME TO
U.S.A. FOR IMMIGRANTS, VISITORS AND STUDENTS ($5.00
inciudes tax} postpaid each.

NAME —_
ADDRESS
CITY

#« STATE/ZIP _ — o
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The Section expressed its appreciation to retir-
ing Board Members William M. Lowry, James
B. Strong and Clyde H. Maclver and voiced
particular appreciation to retiring Secretary-
Treasurer Harold Baily for his numerous years
of service in that post since the founding of the
Section.

Work is proceeding on numerous Section proj-
ects, including possible legislative revision to the
State Administrative Procedures Act, possible
legislation on local government procedures, prep-
aration of the 1978 Convention CLE and a pos-
sible CLE on Federal Administrative Law jointly
sponsored with the State of Oregon, production
of a Secwon newsletter, and the possibility of
subgroups within the Section for governmental
attorneys and administrative law judges. These
projects are all in addition to the CLE road show
being presented across the State in October and
November.

You can benefit from and contribute to this
active Section. To join, just send $5 to the Bar
office and specify that you request membership
in the Section.

CORPORATION, BUSINESS
AND BANKING LAW

The Corporate Law Department Subsection of
the Corporation, Business and Banking Law Sec-
tion, has published a Corporate Law Directory.
The directory provides a membership listing both
by attorney and by corporation of attorneys who
are practicing law in various capacities for cor-
porations throughout the State.

Anyone interested in obtaining copies of this
directory may purchase them at a cost of $2.00
per copy by contacting Sandy Russo at the Bar
Office.




JUDICIAL COUNCIL REPORT
By KARL TEGLAND
Judicial Council Attarney

Proposed Evidence Rules Distributed

In a recent issue of the Bar News, | reported
that the Chief Justice had appointed a task force
to explore for the Judicial Council the possibility
of codifying the law of evidence in Washington.
After eleven monthly meetings, the task force rec-
ommended to the Judicial Council the approval of
rules based upon the Federal Rules of Evidence,
but with what the task force felt were particularly
troublesome rules amended or deleted. Following
two days of deliberation, the Judicial Council
made changes in a relatively small number of
rules and approved the draft, as amended, for dis-
tribution to the bench and bar for comment. The
proposed rules were printed in pamphlet form
and mailed to all judges and attorneys during the
month of November. I would like to take this
opportunity to comment again on the rules and to
remind Bar News readers that comments on the
proposed rules are earnestly solicited.

The Judicial Council is indebted to the task
force for its major role in developing the proposed
rules. Its proposal to the Judicial Council was not,
and was not intended to be, merely a restatement
of the federal rules, and the preparation of a draft
called for long hours of hard work and consider-
able debate. Given the nature of the project, fur-
ther discussion and amendments at the Judicial
Council level were inevitable. I say this not to
diminish the importance of the task force draft,
but only to make it clear that the pamphlet mailed
to the bench and bar does reflect the revisions by
the Judicial Council.

For those with an interest in comparing the task
force draft with the Judicial Council draft, the
Judicial Council’s revisions are summarized here.
Rule 103(d), which deferred to the Rules of Ap-
pellate Procedurerelating to the scope of appellate
review, was deleted. Rule 410, taken from the
federal rules, was modified to allow evidence of
pleas, offers of pleas, and related statements to be
admitted under some circumstances. Rule 606(b),
taken from the federal rules and relating to inquiry
into the validity of a verdict, was deleted. The
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last paragraph of Rule 608, taken from the fed-
eral rule and relating to self-incrimination, was
deleted. Rule 609, taken from the federal rule and
relating to impeachment by prior conviction, was
added to the proposed state rules. In Rule 803, re-
lating to exceptions to the hearsay rule, para-
graphs (18), (22), and (24) of ihe federal rule
were added to the proposed state rule. In Rule
804, relating to exceptions to the hearsay rule,
paragraph (5) of the federal rule was added to
the proposed state rule.

At this point, the rules are still only a proposal,
andthe Judicial Council will not recommend them
for adoption by the Supreme Court until it has had
an opportunity to receive comments from the
bench and bar. Any person or organization wish-
ing to comment on the proposed rules should
write to the Washington Judicial Council, Uni-
versity of Washington School of Law, Seattle,
Washington 9810S. All comments will be given
careful attention, and the Judicial Council will re-
consider each rule in light of comments received
before recommending a draft to the Supreme
Court. The Council wishes to report to the Court

by the spring of 1978 and accordingly requests
that comments be mailed prior to January
31, 1978.

SUPERIOR COURT NEWS
By JUDGE JAMES A. NOE

Nine New Judges for Superior Court

Governor Dixy Lee Ray has appointed nine
new Superior Court Judges to take office Novem-
ber 1, 1977. The new positions were created
by the 1977 legislature. The new judges are:
Richard P. Guy (Spokane), Robert S. Day
(Benton-Franklin), James 1. Maddock, (Kitsap),
Richard L. Pitt (Island-San Juan), Liem Tuai
(King), Stephen M. Reilly (King), Jack Schol-
field (King), Gerard Shellan (King), and Barbara
Rothstein (King).

Thenew judges are expected to assist in catch-
ing up on civil case backlogs and to meet the ever
expanding litigation in Washington state trial
courts. O
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New Alcoholism Information
Center available without charge
for your reception area . . .

Table-top display offers three factual leaflets about this
destructive disease, written in laymen'’s terms.
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Warning: Toys May Be
Hazardous To Your Health

By QUENTIN STEINBERG

When George’s Grandmamma was told
That George had been as good as Gold,
She promised in the Afternoon

To buy him an Immense BALLOON,
And so she did; but when it came,

It got into the candle flame,

And being of a dangerous sort

Exploded with a Loud Report!

The Lights went Out! The Windows broke!
The Room was filled with reeking smoke!
And in the darkness shrieks and yells
Were mingled with Electric Bells,

And falling masonry and groans,

And crunching, as of broken bones,

And dreadful shrieks, when worst of all,
The House itself began to fall!

It tottered, shuddering to and fro,

Then crashed into the street below —

The moral is that little Boys
Should not be given dangerous Toys.
— Hilaire Belloc

Few things provide as much joy as our ob-
serving children opening gifts and playing with
bright and shiny new toys. Yet each year an es-
timated 700,000 children are injured by dan-
gerous toys. E. Swartz, Hazardous Products
Litigation 376 (1973).

Largely as a result of action by the legal pro-
fession through products liability lawsuits (claims
resulting in lawsuits predicated upon products
liability have increased from 50,000 in 1960 to
500,000 in 1970 and amounted to more than one
million in 1975, Forbes Magazine, Sep. 1, 1975,
at 63-64), as well as other action by parents, con-
sumer groups and governmental agencies, toys
have become a little safer than they have been in
the past. A little safety, however, is not suffi-

cient consolation to a child who has been injured
or to the parent of that child. This article offers
a review of products liability law, particularly
as it relates to the problem of unsafe toys, so that
we, as attorneys, can have a better appreciation
of the problem and contribute to the goal of total
toy safety.

Basis For Liability

There are three basic theories from which to
fashion liability. No matter upon which theory
you proceed — negligence, strict liability or war-
ranty — it is important to recognize that children

\.l‘ 1y
[l TerreR |\
|
|

LAl | X
1‘ [ Company | N
] & =
¥ \h L

*‘Boss, we've created a new toy. A rocket ship with a real nuclear
warhead. To be safe we're placing a warning on it — ‘Not for
Children Under 3°.""

5/}




£\

|

Quinan-Pickering, Inc.

Since 1938

To the Lawyers
of Washington State

For Your Consideration:

It pays to shaop for
LIFE INSURANCE.

Example:
$100,000 TERM LIFE INSURANCE
SEMI-ANNUAL PREMIUM

State Bar Quinan-Pickering
Age Insurance
Trust Women Men

40 ¢ 210.00 $ 138.808 186.80

45 320.00 213.80 249.80
50 500.00 313.80 389.80
65 700.00 4768.80 698.80
60 1,200.00 768.80 937.80
65 1,800.00 1,171.80 1,481.80

e We use a MAJOR CARRIER

e Amounts from $25,000 to $5,000,000
— Rates differ

e Policies renewable to age 75;
convertibletoage 70

e Premiums may be paid monthly by
direct charge to your checking account

Please telephone...I will be happy to

answer any questions.

Sincerely yours,

John D. Quinan

Post Office Box 3878
Seattle, WA 981834
(806) 688-4860

32 WASHINGTON STATE BAR NEWS January 1978

are a separate species and are not held to the same
standard of care that is applied to adults. The
standard of care applied to children is formulated
in terms of the conduct that can be expected of a
*‘reasonable person oflike age, intelligence under
like circumstances.’’ ‘*Products Liability for Per-
sonal Injury to Minors,”” 56 Va. L. Rev. 1223
(1970). It is to be assumed that children will, out
of curiosity or ignorance, expose themselves to
danger in ways unexpected of adults. ‘*Youth is
ever the time of heedlessness, of impulsiveness
and of forgetfulness.”’ Calandri v. lone Unified
School Dist. 33, Cal. Rptr. 333, 338 (1963).
This is sound public policy from which the courts
have not deviated. The designer, manufacturer or
distributor of a toy, in determining its duty and
standard of care, must base its decision upon this
fact of life.

1. Defect in Manufacture

In Ulmer v. Ford Motor Co., 75 Wn. 2d. 522,
452 P. 2d 729 (1969), the court affirmatively
held that a tort cause of action existed for injuries
resulting from a dangerously defective product.
The court in Ulmer adopted Section 402A of the
Restatement (Second) of Torts (1965) as the law
of Washington and held that a manufacturer sell-
ing a product in a defective condition unreason-
ably dangerous to a user or consumer or to his
property is strictly liable for physical harm caused
to the ultimate user or consumer or to his prop-
erty, if the product reaches him without substan-
tial change in the condition in which it was manu-
factured. Such liability exists even if all possible
care was used in the manufacture of the product
and the user or consumer had no contractural re-
lation with the manufacturer.

The advent of the strict liability concept has
not eliminated other theories of recovery. In
Brown v. Quick Mix, 75 Wn. 2d. 833, 454 p. 2d
205 (1969), the court recognized that alternative
theories of recovery could be presented. There-
fore, if sufficient evidence of negligence is avail-
able, it might be advantageous to present this
theory, in that a negligence concept may be more
readily understood by a jury.

The requisites demanded for recovery in a neg-
ligence theory are found in Restatement (Second)
of Torts § 395 (1965) which was adopted in
Washington by Dipangrazio v. Salamonsen, 64




Wn. 2d. 720, 725, 393 P. 2d. 936 (1964):

A manufacturer who fails to exercise reason-
able care in the manufacture of a chattel
which, unless carefully made, he should rec-
ognize as involving an unreasonable risk of
causing substantial bodily harm to those who
lawfully use it for a purpose for which it is
manufactured and to those whom the sup-
plier should expect to be in the vicinity of its
probable use, is subject to liability for bodily
harm caused to them by its lawful use in a
manner and for a purpose for which it is
manufactured.

The importance and use of negligence as a
viable theory of recovery has diminished in that
the defense of comparative negligence is ap-
plicable to a negligence claim whereas it is in-
appropriate and cannot be used in a strict liability
cause of action. Restatement (Second) Torts §
402A, comment n (1965); Williams v. Brown
Mfg: Co., 261 N.E. 2d. 305 (Il 1970); W.
Prosser, Torts, 670-71 (4th ed. 1971).

2. Design Defects

Some products are fundamentally unsafe be-
cause of flaws in their basic design: they are per-
fectly made according to imperfect plans. Our

Quentin Steinberg, a 1971 graduate of the University of Wash-
ington Law School, is a partner of the Seattle firm of Steinberg
& Steinberg.

court in Seattle First National Bank v. Tabert,
86 Wn. 2d. 145, 542 P. 2d. 774 (1975), ex-
tended the doctrine of strict liability to design
defects. In explaining that strict liability encom-
passes both design and manufacture, the court
logically stated at 149:

A product may be just as dangerous and
capable of producing injury whether its con-
dition arises from a defect in design or from
a defect in the manufacturing process. While
a manufacturing defect may be more easily
identified or proved, a design defect may
produce an equally dangerous product. The
end result is the same — a defective product
for which strict liability should attach.

Manufacturers sought to escape liability in
situations where the defect in the design of the
product was a patent defect as opposed to a la-
tent defect. The Court of Appeals in Palmer v.
Massey-Ferguson, Inc., 3 Wn. App. 508, 476
P. 2d. 713 (1970), rejected this contention and
stated at page 517:

It seems to us that a rule which excludes the
manufacturer from liability if the defect in
the design of his product is patent but applies
the duty if such adefect is latent is somewhat
anomalous. The manufacturer of the ob-
viously defective product ought not to escape
because the product was obviously a bad
one. The law, we think, ought to discourage
misdesign rather than encouraging it in its
obvious form.

In addition, the manufacturer may be held li-
able where the defective design does not cause
the accident but merely aggravates or enhances
the injury. In Baumgardner v. American Motors
Corp., 83 Wn. 2d. 751, 522 P. 2d 829 (1974),
The court accepted this ‘‘enhanced injury’’ or
‘“*second accident’’ theory and ruled that a manu-
facturer has a duty to use reasonable care in the
design of a product so as not to subject the user
of its product to an unreasonable risk of injury
or enhancement of injury.

3. Inherently Dangerous Toys
A manufacturer or distributor may be held li-
able for injuries caused by toys which are well
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designed and well made, but are inherently dan-
gerous. These toys include products sold to chil-
dren who are too young to use them; toys that
are too easily adopted for unorthodox use; or toys
that are too easily broken causing injury in their
broken condition.

Edward Swartz, in his book, Toys That Don’t
Care (1971), castigates the toy manufacturers
who spend enormous sums promoting their toys,
but spend few dollars making these toys sturdy
and safe, stating at 183:

Children play hard. Their toys are unavoid-
ably subject to heavy wear and tear. Toys
are put to novel, often strenuous uses. Ac-
cordingly, a toy that cannot stand up against
this kind of ordinary play by normal children
is not suitable for children at all. To market
such an item with the claim that it is suitable
for children is simply wrong. This is equally
true when the defect involves the often de-
ceptive and usually inadequate promotional
and cautionary material that accompanies
the average toy.

4. Inadequate Warnings and

Improper Instructions

Manufacturers and others may be held liable
for the failure to direct the consumer as to the
proper use of a toy and/or for the failure to wam
against dangers that might be present in the prod-
uct. *‘There is substantial authority that the manu-
facturer must give adequate directions for use and
adequate warning of potential danger. Directions
and warnings serve different purposes. Directions
are required to assure ‘effective’ use, warnings
to assure ‘safe’ use.’’ Frumer & Friedman,
Products Liability, sec. 8.05, pp. 186.4-186.23
(1975). It is not always sufficient to provide di-
rections as to proper use of a product. If there is
a danger which may result from the failure to
follow directions the manufacturer must warn
about that danger.

The duty to warn is predicated upon the fore-
seeability of the danger or the foreseeability of a
use from which danger might be present. A
manufacturer has a duty to warn against any
danger which is foreseeable, irrespective of
whether the danger arises from use or misuse of
the product. Cassetta v. U.S. Rubber Co., 67
Cal. Rptr. 645 (1968). Therefore, because a




manufacturer can appreciate and reasonably fore-
see that a child will use its product in ways
perhaps not intended by the manufacturer, it
has an obligation to warn of the danger which
might result from such misuse or misapplication
of the product and it will be held liable for in-
juries when that duty has not been fulfilled.

In the past it was believed that a warning was
adequate if it gave notice of the dangers known
according to the available information and tech-
nology at the time the warning was given. Courts,
however, are beginning to recognize the ‘‘con-
tinuing duty doctrine’’ which requires a manu-
facturer to incorporate advancements into its
products and its warnings. Braniff Airways v.
Curtis Wright Corp., 411 F. 2d. 451 (CA 2
1969). Therefore, a manufacturer may be re-
quired to continually update its product, including
attaching advanced safety devices, as well as up-
grading its warnings when the information or the
technology is reasonably available to him.

Often the manufacturer will place the warning
or the direction upon the package in which the
product is placed and not upon the product it-
self. Some courts have questioned whether this
is sufficient since these packages are discarded
prior to use of the product. InGriggs v. Firestone
Tire and Rubber Co., 513 F. 2d. 851 (8th Cir.
1975), the manufacturer distributed literature in
which was included a warning against using mis-
matched rim components. No such warning was
imprinted or impressed upon the product itself.
The plaintiff replaced a flat tire with a mis-
matched rim and it exploded causing him serious
injury. The court ruled that the warning to be ade-
quate must remain with the product. Other cases
have similarly held that warnings must be open
and obvious to the user. See Eck v. E.I. DuPont
de Nemours Co., 393 F. 2d. 197 (CA 7 1968).

S. Unsafe Packaging

In addition to providing warnings and instruc-
tions, a manufacturer must provide safe packag-
ing for its products. The classic case of unsafe
packaging is that of a poisonous substance pack-
aged in a bottle which can be easily opened by a
child. In Spruill v. Boyle-Midway, Inc., 308 F.
2d.79 (4th Cir. 1962), a boy found some furniture
polish in his home, opened the cap and swallowed
the contents. The court ruled that it was foresee-

able by the manufacturer that a housewife would
use furniture polish in the vicinity of young chil-
dren who might drink it, and stated at page 83
that a maker must ‘‘be expected to anticipate the
environment which is normal for the use of his
product and where, as here, that environment is
the home, he must anticipate the reasonable fore-
seeable risks of the use of his product in such an
environment.’’

Persons Liable

1. The Manufacturer

Naturally, the primary target, when available,
is the manufacturer. In 1963, in a landmark de-
cision, Justice Traynor of the California Supreme
Court, stated the liability of the manufacturer in
strict liability tort actions as follows:

A manufacturer is strictly liable in tort when
an article he places on the market, knowing
that it is to be used without inspection for de-
fects, proves to have a defect that causes in-
jury to a human being. . . .

. ... To establish the manufacturer’s li-
ability it was sufficient that plaintiff proved
that he was injured while using the [product]
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in a way it was intended to be used as a result
of a defect in design and manufacture of
which plaintiff was not aware that made the
[product] unsafe for its intended use.

Greenman v. Yuba Power Prods. Inc. 59 Cal.
2d. 57, 62, 377 P. 2d. 897 (1963). Six years later
the Washington court accepted this principle and
permitted recovery against a manufacturer on a
strict liability claim in Ulmer v. Ford Motor Co.,
supra. Long before this, the courts permitted
claims by injured parties against manufacturers in
negligence actions. MacPherson v. Buick Motor
Car Co., 217 N.Y. 382, 111 N.E. 1050 (1916).

2. Distributor and Seller

The courts logically extended liability through
the entire chain of commerce and have held dis-
tributors and sellers liable under the theory of
strict liability for injuries caused by defective
products.

The California Supreme Court, again under the
leadership of Justice Traynor, provided the fol-
lowing reasoning in Vandermark v. Ford Motor
Co., 61 Cal. 2d. 256, 391 P. 2d. 168,
171 (1964):

o
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Retailers like manufacturers are engaged in
the business of distributing goods to the pub-
lic. They are an integral part of the overall
producing and marketing enterprise that
should bear the cost of injuries resulting
from defective products. In some cases the
retailer may be the only member of that en-
terprise reasonably available to the injured
plaintiff. In other cases the retailer himself
may play a substantial part in insuring that
the product is safe or may be in a position
to exert pressure on the manufacturer to that
end; the retailer’s strict liability thus serves
as an added incentive to safety. Strict li-
ability on the manufacturer and retailer alike
affords maximum protection to the injured
plaintiff and works no injustice to the de-
fendants, for they can adjust the costs of
such protection between them in the course
of their continuing business relationship.

The Restatement (Second) of Torts § 402A, in
addition, premised this extension of liability on
consumer reliance. The argument is that the re-
tailer is in a better position than is the consumer
to know and ascertain the reliability and re-
sponsibility of a manufacturer, and also that the
consumer is forced to rely upon the retailer’s se-
lection. See Note, 45 Wash L. Rev. 431 (1970).

The Washington Court in Seartle First Na-
tional Bank v. Tabert, 86 Wn. 2d. 145, 148,
542 P. 2d. 774 (1975), emphatically endorsed
this extension to a broad field of distributors,
when it stated:

Strict liability is applicable if ‘the seller is
engaged in the business of selling such a
product’ even though the ‘user or consumer
has not bought the product from or entered
into any contractural relation with the
seller.” Restatement (Second) of Torts, sec.
402A (1) (a) and (2) (b), comment f states
that the rule is intended to apply to any
manufacturer, wholesale or retail or dis-
tributor. Thus, such liability is extended to
those in the chain of distribution.

3. Multiple Defendants
It is not unusual in a product liability case to
have multiple defendants, of which only one has




caused the injury. The courts have assisted the
plaintiff in these situations by shifting the burden
to the defendants to determine who caused the
injury. In Litzmann v. Humboldt, 273 P. 2d 82
(Cal. App. 1954), a boy wasinjured by an aerosol
bomb found on a fairground. It was discovered
that two defendants had brought similar bombs to
the fairground but, because all the evidence was
destroyed in the explosion, the plaintiff was un-
able to determine which defendant brought the
bomb that injured the child. The court ruled that
both defendants could be held liable. Similarly,
in Dement v. Olin Mathieson Chemical Corp.,
282 F2d. 76 (5th Cir. 1960), wherein the plain-
tiff sued for injuries when some dynamite ex-
ploded prematurely, the court shifted the burden
to the defendant maker of dynamite and the de-
fendant maker of the cap which was attached to
the dynamite to determine who caused the injury
on the ground they both cooperated to contribute
component parts to an integrated whole.

4. Entire Industry

There may be occasions when the injured party
is unable to determine with any certainty which
defendant may have manufactured a product.

In the landmark case of Chance v. E.I. DuPont
DeNemours & Co., 345 F. Supp. 353 (E.D.N.Y.
1972), the court permitted suit against an entire
industry. In that case 13 minor plaintiffs were
injured in separate blasting cap accidents. In each
instance the child was unable to identify the
manufacturer of the blasting cap which injured
him. All six major national manufacturers of
blasting caps were sued by these children even
though only one of the defendants in each ac-
cident could have been negligent and caused each
injury. Nevertheless, the court refused to dis-
miss the defendants holding that there are situ-
ations in which an entire industry can be held
liable under negligence and strict liability.

In Chance the children alleged that the de-
fendants had a joint awareness of the existence of
the risks to children and that they had a joint
capacity to reduce those risks. The court shifted
the burden of proof to the defendants to prove
who caused the specific injuries.

5. Product Endorsers and Advertisers
Endorsers of products have also been held to be

liable for injuries caused by defective products.

For example, Underwriters Laboratories, a test-
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ing company, was held liable for negligence in
prescribing standards to make the design of a fire
extinguisher safe. Hempstead v. General Fire
Extinguisher Corp., 269 F. Supp. 109 (D. Del.
1967); Good Housekeeping Magazine similarly
was held liable to a purchaser of shoes for its
negligence in certifying imported shoes to be of
proper quality. Hanberry v. Hearst Corp. 81
Cal. Rptr. 519 (Cal. App. 1969). See 39 A.L.R.
3rd. 181 (1971).

Damages

1. Physical and Psychological

Damage to Minors.

Toys that may not be physically harmful may
nonetheless psychologically damage the child.
Many toys are manufactured that exploit chil-
dren’s aggressive impulses by encouraging phys-
ical attack. Toys that tend to glorify war or vio-
lence have come under attack by psychiatrists
and humanists, and lawyers should join their
ranks. Pope Paul VI, in a 1969 address to Euro-
pean toy manufacturers, stated:

It is our duty to remind you that toys have
a great educational importance; luxury toys
root certain habits in the minds; weapons
develop aggressiveness; other toys incite
cruelty toward animals and still others invite
dangerous attitudes.

It is paradoxical that the government has
proven that cigarettes are harmful to your health,
yettoy manufacturers still produce toy cigarettes,
lighters and candy cigarettes. We criticize auto
manufacturers for their emphasis on speed instead
of safety, yet toy manufacturers emphasize speed
in the production of toy cars designed to simu-
late automobile crashes.

How can we curb the distrubing growth of our
national propensity to violence when we per-
petuate and glorify violence in the playthings
given to our children? Why should this psycho-
logical damage incurred by our children not be
governed by the same rules applicable to phys-
ical damages to children?

2. Loss to Parents.

In addition to a child’s recovering for his phys-
ical and psychological injuries, a cause of action
also exists on behalf of the parents of that child.
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A parent may recover for the loss of the aid, com-
fort, society and companionship of a minor who
has been injured by the negligent act of another,
Shockley v. Prier, 225 N.W. 2d. 495 (1975),
as well as for the loss of his or her services.

The Washington Court was one of the first
to move away from the economic measure of
damages in cases involving the death of children
and to provide meaningful damages to the par-
ents. In Lockhart v. Besel, 71 Wn. 2d. 112,
426 P. 2d. 605 (1967), the court struck down
the common law rule that limited damages in
death cases to include only loss of services of
the minor child, and extended the measure of
damages to include the loss of companionship of
a minor child during his minority. ‘‘What is said
with respect to parental loss in the event of death
of a child is equally true in the case of injury.
Our wrongful death statute already recognizes the
loss of society and companionship as an element
fordamages in the case of death. It seems reason-
able to recognize this same type of loss where
there has been injury to a minor child.”’ Shockley
v. Prier, supra at 499.

Conclusion

We in the legal profession have an opportunity
through the exercise of our professional skills to
make toys and other products safer for the con-
sumers who purchase and use them.

We also, as parents and consumers, have a re-
sponsibility to children to look out for their safety
and purchase only toys that are safe. It is far better
to prevent the first injury than to prevent the sec-
ond tragedy. In shopping for toys, we should
apply the following criteria to the intended
purchase:

1. Isthetoy designed and built properly or will
it easily break and expose children to hazards?

2. Are there adequate warnings and directions
imprinted on the toy itself?

3. Can the toy be misused by children to cause
harm to them or others?

4. Could the psychological effects of the toy
be disturbing or damaging?

Remember the ‘‘moral is that little Boys [and
little girls] should not be given dangerous Toys.”’




Advice to New Members of the Bar

NEW LAWYERS, NEW HORIZONS

By JUSTICE ROBERT F. UTTER

I am honored to have this opportunity to ad-
dress the men and women of our profession who
will shape its course during and after my lifetime.
In reviewing my files, I note my first welcoming
address to new members was in 1965, shortly
after I had been elected to the King County
Superior Court.

Many things I said then are as appropriate now
as they were then. The practice of law is still one
of the great privileges available to citizens of this
country and each of you has sacrificed time,
money and effort to further your education and
equip yourselves to enter the legal profession.
Many of you have had partners who have worked
alongside you to reach the place you occupy today
and many parents as well have shared not only
financial resources but also emotional ones to
achieve this goal.

The oath of admission is the same now as it
was in 1965 — long, convoluted, and in parts
repetitious, but well worthy of attention and use
as a guideline for your entire life in this profes-
sion. Only one sentence is devoted to what is as-
sumed of all, that you will abide by the Code of
Professional Responsibility. The rest of the oath
consists of portions of your obligation deemed
serious enough to bear special emphasis over and
above the Code. It stresses the need for a lawyer
to be selfless, rather than selfish, sensitive to the
weak as well as strong voices, and calls upon law-
yers to reexamine their goals continually, not
with reference to financial success but stressing
service to the public.

A sharpened social conscience is not enough,
however, to be a great lawyer. As Daniel Web-
ster noted, *‘to be a great lawyer you must first

consent to be a great drudge.’’ The law remains
a profession of intellectual and personal chal-
lenge. It emphasizes learning, but also in almost
every aspect pits the skills of one person against
another. There never has been and never will be
a place for you as a good loser unless you first
know you have given your client the best repre-
sentation available.

Law, by virtue of the many fields it touches,
offers unique opportunities for service. The law-
yer who strives to serve his country, community,
profession and client also finds the greatest ful-
fillment in his professional life.

The fellowship of other lawyers is also one of
the great rewards of the profession. It is not open
to all, but those who strive with honor, integrity
and diligence, do find a common bond whose
ties are strong.

These observations are as applicable now as
they were in 1965. There have been, however,
dramatic changes in many areas where things
never will be the same as they used to be and
which deserve comment at the start of your career.
The story numbers alone tell is awesome. In 1965,
there were 3,100 members of the Washington
Bar. Now there are over 8,000. The Bar Asso-
ciation has grown more in the last five years than
it did in the preceding 45 years. There have been
11,000 lawyers admitted to practice law in this
state in the last 88 years subsequent to Washing-
ton’s admission to the Union. Of those 11,000
lawyers, 8,000 are practicing today. More people
took the mid-year bar examination this year than
attended the annual meeting of the bar in 1971.
More people took the mid-year bar exam this year

39




than took the July bar exam in 1971. Graduates
of 87 law schools in addition to the three law
schools in our state took the July bar examina-
tion. There is a healthier cross-section of the com-
munity represented in those now being admitted
to the bar. When [ was admitted in 1954, five
women took the examination. As recently as five
years ago only 2 percent of those persons taking
the bar were women and this number has in-
creased each year until now some 15 percent of
those taking the bar examination are women.
There is a continuing and I believe healthy interest
in encouraging members of racial minorities to
attend law school and enter the practice of law.
This is reflected in your current class as well.
This broadened representation is critical. For
law to function properly, members of the legal
profession must identify what divergent interests
exist in society and which of these are and should
be the subject of legal recognition. This is partly
a problem of sociology and ethics, but mainly
one of law and the reconciliation of conflicts be-
tween competing interests which is, in a broad
sense, the fundamental problem of justice. Law-
yers with a cultural as well as an intellectual com-

(" Word
Processing
Equipment

e INSTALL OUR REBUILT
SYSTEMS FOR LESS

Includes new machine warranty on rebuilt
systems * Service agreements and training
available «+ Save up to 50% on purchase
price » See and test our inventory of major
brand equipment.

e SELLYOUR PRESENTSYSTEM
FOR MORE

Competitive prices for used equipment « We
accept trades

LAPINS SERVICE CO.

307 Pontius No., Seattle, WA 98109

Telephone (206) 623-1733
\_ THE INDEPENDENT PROFESSIONALS /
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mitment to the diverse interests in our society will
help us to achieve a more broad based, equal
brand of justice for all.

A short, but far from inclusive, list of fields
of law developed since 1965 may help you appre-
ciate how difficult it is for me to forecast what
your challenges will be 12 years from now. Since
1965, the entire area of environmental law has
been developed. Public defenders and poverty
law centers have become an important and recog-
nized part of the profession’s obligation to the
public. Broad areas of government regulation
with the concomitant need for legal specialists
have developed: energy, discrimination involv-
ing hiring, safety regulations and other equally
important fields have all come on the horizon in
the last 12 years.

New constitutional imperatives have been ex-
tended to voting rights, apportionment and pri-
vacy. Due process and equal protection have
been applied to financing problems and disciplin-
ary hearings in schools; rights of the mentally
ill in hearings; and rights of men and women in
custodial institutions.

I have stressed the new fields available for law-
yers because I believe the pessimism, voiced by
some, that our society is over-crowded with law-
yers and there is little room in the profession for
new faces, overlooks our inability to forecast
what new areas of practice will develop. Cur-
rent statistics on employment are encouraging and
show 92 percent of graduates nationally are em-
ployed in law-related vocations. For minority
graduates, the figure is 94 percent, and for women
graduates, 91 percent.

In a speech to new lawyers given last year by
Justice Charles Horowitz, he discussed in detail
the income and placement figures for lawyers in
our state. Of interest is the fact that the median in-
come for eastern Washington was $1,300 higher
than that for western Washington, and that the
highest median income by far was earned in cities
where the population range is 50,000 to 150,000,
and the second highest income median is in cities
with populations from 5,000 to 9,000. Because
the ability to research is one of a lawyer’s stock
tools in trade, I will not quote Justice Horowitz’
speech further but will point out it is available in
the Washington State Bar News, Vol. 30, No.
11, November, 1976, and it contains several




helpful hints on how and where to locate em-
ployment.

Placement figures from law schools are also
encouraging. The placement statistics from the
University of Puget Sound School of Law for
their December, 1975, and May, 1976, classes
show that of those who graduated and passed
the bar, 93 percent are now employed in legal
fields.

Although I do not pretend to have a crystal
ball giving me the ability to foretell what unde-
veloped areas of law will require new skills, I
can describe one existing field where lawyers are
needed which offers the broadest possible area of
service to the people of this state and provides a
background of knowledge helpful in almost any
area of practice. What is this neglected, yet ex-
tremely worthwhile area? It is the Washington
State Legislature. Twelve years ago in 1965
there were 19 members of the bar in the state
Senate and 17 members in the House of Repre-
sentatives. The Judiciary Committees, comprised
of 28 members, were filled with members of the
legal profession. Many members in leadership
positions in the House and Senate were lawyers

JUSTICE ROBERT F. UTTER has been a member of the Su-
preme Court since December 20, 1971. He served as a King County
Superior Court Judge from 1965 until 1969 when he became one of
the first twelve members of the state Court of Appeals. He is a
graduate of the University of Washington School of Law, and was
admitted to the bar in 1954. This article is the full text of a speecn
Justice Utter delivered at the King County swearing-in ceremony
for new lawyers on November 3, 1977. Justice Utter spoke to
approximately 300 of the 46! attorneys who passed the July
bar exam.

as was the Governor. At this time, thereare S law-
yers in the House and 8 in the Senate. Of 11 seats
on the House Judiciary Committee, 4 are filled
by lawyers and of 9 seats on the Senate Judiciary
Committee, S are filled by lawyers. Although a
broad cross-section of representation is important
to both the people of this state and the legisla-
ture, it is critical in this arena where laws are en-
acted that lawyers be an integral part of shaping
that law. At the present time they are not, and
the legal community is indebted to those few law-
yers who remain in the House and Senate to
furnish guidance on complex pieces of legislation.

Politics in this state is an honorable profession
in which members of the bar historically have
performed their role. It is an equal opportunity
field available to men, women and minority
groups. As demonstrated by the current composi-
tion of the legislature, legislative service requires
a period of apprenticeship, devotion to detail and
expenditure of great personal effort. Any area of
law in which success is to be achieved, however,
requires the same.

It is my hope that the younger members of the
profession will fulfill this obligation to the public
and that more lawyers once again can be of as-
sistance to other members of the House and Sen-
ate in their important and complex roles.

Not to be forgotten is the need for skilled law-
yers as district and municipal court judges and
hearing examiners. Important rights of citizens
are determined in administrative tribunals and in
district courts. We are fortunate in this state to
have a high quality administrative, district and
municipal court judiciary but there is a continu-
ing need for young men and women to see this
as a challenging and important area of public
service.

It seems impossible that it has been 23 years
since I stood where you are now, and 12 years
since I first addressed a class of incoming law-
yers. | suppose the rapidity with which time has
passed is an indication of my deep gratitude to
and happiness with a profession that has always
been challenging and enormously satisfying. I
wish for each of you the same overview, not only
at the end of 23 years of practice, but during each
year of your membership and participation in this
challenging, rewarding profession. Good luck
to you all. (
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SINCE 1971,
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we've placed over 10,000 systems worldwide.
Reliable, non-obsoleting systems at an honest
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place, we toohave only three letters to remember
e o (B

Your CPT dealer in Western Washingtonis Capital
Business Machines. We have offices to serve
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To: Washington State
ABA Members

Re: ABA
Reorganization

By WILLIAM H. GATES
ABA State Delegate

There are some organizational matters current
in the ABA legislative process of which you
should have notice. There are committees of the
House of Delegates working on two significant
reforms: The selection of membership of the
House of Delegates and the election of the Pres-
ident of the ABA.

The problem about membership in the House
of Delegates arises from two principal concerns.
First, state representation to the House of Dele-
gates is based on the number of lawyers in the
state as a result of which the size of the House
continually increases with the number of lawyers.
The present size of the House (361) is such that
there is a feeling that some limitation on its num-
ber is necessary if it is to continue to perform
a deliberative function effectively, also, it is al-
ready so large that only a very few facilities in
the United States are large enough to provide an
appropriate meeting place. Second, many con-
clude that present selection procedures lead in-
evitably to a House membership seriously non-
representative of the true cross section of the
profession today — particularly in respect to the
number of younger lawyers.

As to the election of a President, many of us
question the propriety of a system where ambi-
tious political contenders are already attempting
to stake out delegate support for elections which
will occur in 1981. Also, questions are raised
about the propriety of the nomination by just 52
people (the elected state delegates) of a single
candidate, which nomination is tantamount to
election.

These questions will be discussed at length at
the next meeting of the House of Delegates in
February. As your delegate I would be very
pleased if any of you who have questions or com-
ments about these subjects would write me. [




“The Practice of Law
in Washington”
—A New State Bar
CLE Publication

By JOHN J. MICHALIK
Director of Continuing
Legal Education

The fact that the attorney population in Wash-
ington is growing by leaps and bounds is well-
known to all of us. Approximately one-half of
the members of the State Bar Association have
been admitted to practice for less than six years
and the rate of growth of the Bar seems sure to
continue — for example, current forecasts indi-
cate that the Association will have closeto 12,000
members by 1982.

As the numbers grow, the problems of the new
attorney also increase, including the very basic
one of ‘‘finding a job.”” The Board of Governors
has been acutely aware of these problems for
some time and has seen the need for providing
new attorneys, and law school students, with
some basic information on the job market and the
practice of law in the state. Of course, it is not
only the new attorney who has an interest in the
‘‘state of the art’”” — that interest is shared by
experienced practitioners.

In partial response to these needs, we are
pleased to announce a new publication, in book-
let form, entitled ‘‘The Practice of Law in Wash-
ington.”” While no publication, of whatever
length, can present a complete picture of the pro-
fession — and this one does not attempt to do so
— we do believe that this booklet provides some
of the best existing information on where the law-
yers are, what they’re doing and, to the extent
possible, what the prospects are for those enter-
ing the profession. The booklet has three major
divisions.

First, a statistical compilation, on a county-
by-county basis, of attorney population, types of
court filings and other information relative to the
nature of the practice in the various areas of the
state. There are over thirty-five separate tables in
this part of the booklet, covering a diversity of

CLE Clearinghouse

matters including population per lawyer in each
county, Superior and District Court filings per
lawyer, and breakdowns of particular types of
filings — with further breakdowns in the latter
category to cover particular types of civil and
criminal filings. The purpose of this division of
the booklet is to provide a glimpse of the legal
activity in the state.

The second division of the booklet contains
transcribed and edited interviews with persons
responsible for the hiring of new lawyers in their
respective law firms or organizations. Three such
interviews are included: one with the chairman of
the hiring committee of a large law firm, another
with a person having similar duties in a medium-
sized firm, and the third with a person involved
with the hiring process in a corporate legal de-
partment. This division of the booklet is designed
to present law students and new attorneys with
some idea of what the interviewers for these firms
are looking for in a new lawyer and how those
interviewers view the existing job market.

The third division of the booklet presents, for
the first time, the results of a Bar Association
survey on employment and compensation pat-
terns for recently admitted lawyers. The survey
group consisted of successful applicants from the
Bar Examinations given in 1975 and in February
of 1976. Included, among other things, is infor-
mation on (1) the type of practice or other non-
legal work the individuals in the survey group
found after graduation; (2) length of time required
to find employment; (3) starting salaries; and
(4) verbatim comments from survey group mem-
bers on a variety of topics, including their ex-
periences in seeking employment.

““The Practice of Law in Washington’’ is in
the process of being distributed to all students
currently enrolled in the state’s three law schools.
A very limited number of additional copies of this
booklet are available, for the asking, from the
CLE Department at the Bar Office. The only
charge is a modest $2.00 to cover postage and
handling. As noted, the quantities are limited
and, in order to effect as wide a distribution as
possible to the practicing bar, we ask that inter-
ested firms order one or two firm copies rather
than having each firm member order individually.
Requests for this booklet will be honored on a
first-come, first-served basis. |
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Approved Continuing
Legal Education Activities

Members of the Washington State Bar Asso-
ciation subject to the requirements of Admission
to Practice Rule 11 are reminded that they must
complete 15 hours of approved continuing legal
education activity by December 31, 1977 and
must file an affidavit evidencing such compliance
by January 31, 1978.

The following listing of continuing legal edu-
cation activities is supplemental to those appear-
ing in previous issues of the Bar News. This
listing provides an update of approved courses
offered in 1977 and also provides a prospective
listing of approved courses to be presented in
early 1978. Attorneys are reminded that courses
presented and attended in 1978 are eligible for use
in satisfying the /978 CLE requirement — they
may notr be used in satisfaction of the /977
requirement.

ACCREDITED SPONSORS

GONZAGA UNIVERSITY SCHOOL OF LAW
—CLE PROGRAMS

OREGON STATE TRIAL LAWYERS ASSOCIATION

COURSES APPROVED

ABA NATIONAL INSTITUTES

Obscenity Litigation

Dec: 278, 1977 DaS) VEBASE . - . vicicinciois o oo cmpnons ke Hement 10.50

ek 163 15M Al QT TaNDUEE | - ixmomoms o omomimenimsmansomomistioh . cupmoms 10.50
Equal Employment Opportunity Law

N[O T 77l 2T ) S ——————————— LLI2S
ALI-ABA
Labor Law for the General Practitioner

Jan. 19-21, 1978: Phoenix ..........cvvuvinennnn... 19.25
Estate Planning in Depth

Pec -8, MOF7%. SBnTRMN. - . cen ! apio & il i & 16.00
ASSOCIATION OF PROFESSIONAL
MORTGAGE WOMEN
Construction Lending Workshop

March 29, 1977: Seattle .. .. ...... ... ...l ... 6.50
DUN & BRADSTREET, INC.
Product Liability

NOV. =17, 1978 RETC s 3 - e E T TRk T 6.25

NPV 185-197¢: BElleV®e 5 oot sbeel Al = "0k ix 626
FEDERAL PUBLICATIONS, INC.
Investing in Broadcast Stations

REH: 9EI0; B9MBI80s: AT meils & g i’ B Lk e 38 15.25

The

System Gives You...
FLEXIBILITY

Work surfaces and structures to fit your specificneeds

e ADAPTABILITY

A system that can be changed as needs change

ECONOMY

Customized work areas at a budget-minded price

DURABILITY

Precision-engineered strength and function

‘Open Office’ Furniture

We will design your business space in a professional
way to function properly and give the aesthetic image
you want to reflect. We are professional members of
the American Society of Interior Designers.

INTERSPACE DESIGN INC., 911 WESTERN AVE., SEATTLE WA,

TEL. (206) 682-0560

44 WASHINGTON STATE BAR NEWS January 1978




Defective Pricing
Jank 3081 199 8: SENRE ¢ g oo oo promen ymr 11.00

INTERNAL REVENUE SERVICE

Tax Practitioners Institute

Nov. 29-30, 1977: Tacoma .............c..cov.oon. 14.25
Pec! 233 AT SEAtHE" = . fivw & 8. Tk Sk B 14.25
D&. 5-6, 19772 PASCO i sevvie ivce v ovansns 14.25
Dec. 8-9,1977: Yakima .. . ...............cc0uuu... 14.25
Dec. 12-13, 1977: Seattle. . ........ ... ... vvin.. 14.25
Dec. 15-16, 1977: Spokane ...............covvoun.. 14.25
Dec. 1930, 1977y SEatle ... u mwmn oo oo oo o mm 14.25

MONTANA STATE BAR

Tax for the General Prac.
Dec. 1, 1977: Missoula . .......................... 6.50

NATIONAL INSTITUTE OF TRIAL ADVOCACY

Sixth Annual Session
June 19-July 8, 1977: Boulder, Colo. ............... 158.25

NATIONAL RURAL ELECTRIC COOPERATIVE
ASSOCIATION

Legal Seminar XV'11
July 14-15, 1977: Denver. .......coviiiinnnn... 12.00
Feb. 4-5, 1978: Las Vegas ........................ 12.00

NATIVE AMERICAN RIGHTS FUND

Indian Law Seminar
dinéiii=3; TON7. Bollder] /Gos . e o . o .7 o8 18.25

NEW YORK LAW JOURNAL

Legal Problems of Bank Reg.
Oct. 20-21, 1977: San Fran. ....................... 12.00

OREGON TRIAL LAWYERS ASSOCIATION

Basic Trial Advocacy

Nov./4-3. 77 Pertland’ s s o s umons mmmms =5 14.25
Mid-Winter Seminar
Dee:.2-8,-1977: Portland . ..o s cponerors cmpsm o cpegsr o 10.50

PRACTISING LAW INSTITUTE
Labor Relations & Equal Opportunity in Higher Educ.

Jany 20275 19785 380 FE. oooe scssmsicne cishensi siensocns sioasas 12.00
Tax Planning: Foundations

Apr. 3-4, 1978: Los Ang. 11.50
Consumer Credit

Feb. 2-3, 1978: Los Ang. 12.00
Copyright Law of 1976

JansJ8=R0,ZISRIR:. NeWAY.Ork! a5 o rmm: i & ik 13.50
Personal Property Security Under the Revised UCC

Feb. 23-24, 1978: Los Ang. ... .coviuiininiinn, 11.50
Agricultural Cooperatives

March 29-31, 1978: Portland . ...................... 17.00
Fundamental Concepts of Estate Planning

RCb: i3t 19 M SEattlE v s, i ToEEE R 19.50

Tired
Offices
Restored
Overnight!

If your office is looking
frayed, but youre too busy to
close down for refurbishing. call
MAGICARE! Wecan refinish your
battered wood or metal furniture overnight without moving
it or even emptying the desk drawers! No dust, no mess, no
odor! Just start work as usual the next morning!

Ask about our other on-site services to help keep you
looking good including
® Complete Upholstery Cleaning, Repair and Custom
Reupholstering
e Carpet and Drapery Service—we clean and repair or
replace
Furniture Repair Service—including overnight desk top
resurfacing or recapping
® Leather furniture renewing
® Telephone Sterilization Service plus other time-saving
office chores
Give us a call at 634-1166 for a no-obligation estimate on a

=20y mn Glcn re

package for
3653 Woodiand Park Avenue N.eSeattle, Washington 88103

your office.

A UNIQUE SERVICE
TO ATTORNEYS

from

‘e Yesler Gompany~

e Entire estate contents evaluated
and purchased

e Guaranteed purchase price

e Specializing in these distinctive
areas:

Antiques e Furniture e Oriental Rugs
Collections e Artifacts e Objets d’Art
Vintage Automobiles

23 Years Combined Experience Guarantees
Higher Prices to Your Clients

‘@eYesler Gompany~
Seattle 624-9996
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SEATTLE-KING COUNTY BAR ASSOC.
— YOUNG LAWYERS SECTION

Trial Practice
Dec.4-5, 076: Seattle: .. .......co00iivmenemocenns 16.50

Trial Practice
Dec. 10-11, 19774 'Seattle : ..om cooiones o samm holeiaieiome s 17.50

TACOMA-SOUTHWESTERN WASHINGTON
CLU SOCIETY

Advanced Estate Planning
Oct. 6, 1977-April 20, 1978: Tacoma. ............... 48.00

UNIVERSITY OF MIAMI LAW CENTER

12th Annual Estate Planning

Jan:-9-=13: 1978 Baml . seesciog: T 15 LG DEBER e 24.25
10th Medical Institute
Mar. 2-4, 1978: Miami .................. .. ... 16.50

UNIVERSITY OF WASHINGTON
SCHOOL OF MEDICINE

Death Investigation

Bleg .8 105 1ORIUSEARIE, o5y mporm spm: awmrwresromms: 3 20.00
Human Reproduction, Etc.
BDEci9-105 W77 Seattle . ortin oo omommmme . omvamah S, 7.00

WASHINGTON SOCIETY OF
CERTIFIED PUBLIC ACCOUNTANTS

Federal Tax Seminar
Dec. 1, 1977: Richland ...............c..covun.. 6.50

Deer?, 198 SpokaRer sow s 3 0 G656 9 EERE 6.50
Dec. 10, 1977: Seattle . ........ccvvviin, 6.50

WASHINGTON STATE CRIMINAL JUSTICE
TRAINING COMMISSION

Trial Techniques Il
DecsZ, B  SRAILID §oncn: - pomsicncnnononons soimaike «sa aempgns s 13.00

Defense in a Death Penalty Case
Dee, 13110778 Sedttlemns: s X el s 9.50

WASHINGTON STATE TRIAL LAWYERS ASSOCIATION

Dissolution Update

Now.18., 1977 SEalttlaw: 5P 5 ETEE 50 R i g 6.50
Insurance Law Potpourri
Dec. 3, 1977: Seattle . ... ... ... i 6.00

Mexico Travel Semirnar
Jan. 21-25, 1978: MeXico . ........coiiiiia, 12.00

WESTERN STATES ASSOCIATION
OF TAX ADMINISTRATORS
26th Annual Conference
Sept. 11-14, 1977: Spokane . ........c...coveuai.. 13.50
WOMEN’S LEGAL DEFENSE FUND

1977 Supreme Court Seminar
Nov. 11-12, 1977: Wash.,D.C.............coovnnn. 7.50

/ ALCOHOL PROBLEMS?

ALCENAS
HOSPITAL

10322 N.E. 132nd
Kirkland, Washington 98033
(206) 822-1269 or 827-3051

special services.

The finest of Medical, Nutritional, and Counseling therapies combined in a full
recovery sequence, including followup.

e Fully private, the treatment of choice for both men and women (80% of
alcoholics are in the private sector).

e State Accredited, covered by most health insurance policies.

Serving Court and Attorney referrals for 7 years — diagnostic evaluations,
treatment recommendations, followup monitoring and evaluations, and other
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@ Notices

Classified Advertising
Rates

Per issue: 25 words — $5
(minimum charge). Each addi-
tional word — 50¢. Con-
fidential reply service — $2.
Advance payment required.
Accepted only from members
of the WSBA.

For Sale: One (1) IBM Ex-
ecutary Dictating Unit under
Service Contract. (509) 529-
8110 — Walla Walla.

For Sale: Rabkin & Johnson
Modern Legal Forms with tax

analysis, complete. $350. Call
Joani, (206) 624-1040.

For Sale: All 15 volumes,
Business Organizations, Anti-
trustLaws & Trade Regulations,
by Von Kalinowski, published
by Matthew Bender, $600, call
Robert Lee Ager, (206) 682-
4488,

For Sale: Am. Jur 2nd, also
Am. Jur. Forms, and Washing-
ton Digest. Seattle (206) MA 3-
2255 after December S, 1977.

For Sale: Current R.C.W.A.
with 1976 Pocket Parts & 1977
Washington Legislative Service.
Excellent condition. $1,050.00.
Call (509) 966-7506.

For Sale: Complete set of Su-
preme Court Reports with Di-
gest (Law Ed) $1.050. Phone
Olympia (206) 357-9776.

For Sale: Rabkin & Johnson,
Current Legal Forms with Tax
Analysis, 22 volumes (current).
$500. Seattle — (206) 622-2381.

For Sale: Lawyers’ Edition
Second and Washington Reports
Ist, 6 months old in excellent
condition and current. (206)
746-8250.

For Sale: IBM Mag-I type-
writer. Three years old. Service
contract. Reasonable (206) 789-
2111.

Office Sharing Arrange-
ment: Pioneer Square location.
Terms negotiable depending on
services provided. Call Faith En-
yeart, (206) 623-4382, Seattle.

Office Space Available:
$150.00 per month, including
telephone answering. Central
Building — (206) 682-8177.

Office Space Available:
Private office, secretarial space,
library. (206) 622-1340, or write
to Occupant, 687 Dexter Horton
Building, Seattle, WA 98104.

For Rent: 3 attorney offices.
Full-service/MTST/Lib.-Conf.
Street level, sound view. Next
to old City Hall, Tacoma. 600
Commerce St. (206) 572-2600.

Space Available: One attor-
ney to share Pacific Building
space. Firm is in general prac-
tice. Secretarial available. Phone
(206) 682-8700, Gary Bass.

Wanted: Dictaphone visible
belt transcriber, (206) 531-2500.

continued on page 48

S
LAW BOOKS
NEW and USED

Used Books

WASHINGTON

Wn. Reports 1st & 2nd

Wn. Reporter (West)

Wn. Digest (Current)
R.C.W.A. (Current)

Many misc. volumes

Wn. 1st, 2nd and Appellates
Wn. Law Reviews

FEPERAL

Fed. 1st 1-300

Law Ed. (Sup. Crt. Reports)
1st 1-100

Fed Rules Decisions (Current)

GENERAL

A.L.R.1, 2 & 3 (Current)
AMJUR Legal Forms
(Current)
Couch on Insurance
(24 vols./Current)
Cyclopedia of Auto Prac.
(1-15/Not Current)
Large Negligence Library
(From A.G.’s Office)
Collier on Bankruptey
(6 vol. set)
Law of Future Interests
(4 vols. Simes & Smith)
Proof of Facts 1 & 2 (Current)
Words and Phrases (Current)

Wanted

Washington: Reports, Di-
gests, Law Reviews, Pacific
2nd, Fed 2nd, Fed Rules
Decisions.

Phone 206-325-0190 or 324-0525

A Different Drummer
Book Store

420 Broadway East
Seattle, WA. 98102
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washingTon
public

employment
RelATIONS
REPORTER

a compleTe
REPORTING SERVICE
COVERING
all acTiviTies
of the washingTon
public employmenTt
rRelaTions commission

CONTENTS SUMMARY

Commission Personnel Directory

Master Index

Statutes and Reguiations

Staff Guidelines

Current Events

Administrative Orders of PERC

PERC Decisions

Court Decisions

Fact Finding and Interest
Arbitration

published by

BOOK PUBLISHING COMPANY
2518 Western Avenue
Seattle, Washington 98121
(206)623-4221

and

Donworth, Taylor & Co.
1004 Norton Building
Seattie, Washington 98104
(206) 622-9840

48 WASHINGTON STATE BAR NEWS January 1978

Calendar @

Jan. 6 CLE Seminar: Personal Bankruptcy and Wage Earner
Plans, Ridpath Motor Inn, Spokane, Washington, half
day, $25.00

Jan. 12-13 CLE Seminar: Admiralty Law, Seattle Hilton, Seattle, Wash-
ington, 2 days, $100.00

Jan. 13 CLE Seminar: Personal Bankruptcy and Wage Earner
Plans, Inn at the Quay, Vancouver, Washington, half
day, $25.00

Jan. 20 CLE Seminar: Personal Bankruptcy and Wage Earner
Plans, Olympic Hotel, Seattle, Washington, half day $25.00

Jan. 27 CLE Semiinar: Criminal Law: Search and Seizure, Sheraton

Spokane, Spokane, Washington, half day, $25.00

LAWYER PLACEMENT

1. Seattle firm (25 attorneys), with limited but expanding labor law
practice, seeks labor lawyer. Excellent opportunity to develop and
manage firm labor practice. Strong academic background and approx-
imately two years of concentrated labor practice required. All in-
quiries will be handled confidentially. Submit resume to WSBA
Box 8S.

2. Firm looking for an associate attorney in the general practice of
law, with emphasis on land use. This is a 4 man office in Kitsap
County. Salary open. | year experience preferred. Submit resume to
WSBA Box 70.

3. Wolfgang R. Anderson and Henry Michael Fields are looking for
an associate. Primarily domestic relations. Salary open. Resume kept
confidential. Send resume to Suite 1210 — 1411 Fourth Ave. Bldg.,
Seattle, 98101. Please no personal or telephone inquiries at this time.

continued from page 47

Office Space Available: 14th
Floor, Seattle Tower, Third &
University, Airconditioned,
View. Choice of 311, 933, or
1244 square feet. (206) 624-
1040.

Space Available: On 18th
floor, for one attorney in new of-
fices in Bank of California Cen-
ter. Share all facilities, secre-
taries, etc. Negotiable — (206)

623-2468 Seattle.
Wanted: Attorney with 6 yrs.

Wanted: Attorney wants
chance to retire, needs an ex-
perienced attorney or partner and
ultimate successor to a 29-year
law firm. JM. Whitmore, 1401
Hoge Bldg., Seattle, Washing-
ton 98104.

wial experience plus government
work wants to associate with pro-
gressive law firm in Seattle area
engaged in varied civil practice.
Available January. Contact
Seattle King Co. Bar, Box K,
for resume.



Person-to-Person

Bankm by phone.
S Z%Phoms aday,

Now, Seattle Trust customers can transfer
funds from their savings accounts to their
f checking accounts by phone.

Canyou?

During banking hours, all it takes is a call
to their Person-to-Person Banker, the Seattle Trust
officer who supervises all their banking activities.
After hours, they just call our 24-hour emergency
telephone number.

Either way, they get cash in their checking
accounts immediately, without trekking down to
their banking office. (Quite a trek if they happen
to be vacationing in Mexico.)

If you can’t get this kind of 24-hour service
from your bank, it’s time you transferred your
checking and savings accounts to ours.

Naturally, you can start the process by

phone. Just call our Thelma Gray
at 223-2000.

Seattle rust

SEA'I_I'LE TRUST & SAVINGS BANK EST.1905
Person-to-Pe; -

Member, Federal Reserve Bank . FOIC



WHEN YOU
ADD UP WHAT
YOUR CLIENT’S WORTH,
WE COULD BE HIS
BIGGEST ASSET.

Handling a portfolio can be areal headache. Unless your
client has a Living Trust at Rainier National Bank.

A Living Trustis a planning tool that can save you a lot of
time and frustration. And give your client the kind of profes-
sional money management he needs.

[t means we handle the day-to-day management of your
client's personal holdings. We make sound investment deci-
sions. Keep accurate records. And provide security for impor-
tant papers.

How involved you and your client become in the trust's
management is up to you, You can be in on every decision or
leave everything up to us. And if there's ever any kind of
problem, a trust administrator will be on hand to talk things
over.

The money isn't tied up forever, either. Your client can
cancel the trust at any time. Or set up a program to provide the
children with the same money management later on.

Call John James at (206) 621-4462. A Living Trust could be
worth more than you think.

RAINIE

Trust Division
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