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Your client wants some quick advice on a legal matter
affecting his business. He needs preliminary information
right away.

No problem. You simply turn to CJS. The easy-to-use
indexing system will guide you quickly and unerringly to
the proper titte and section. And you can rely on the
black fetter summary—at the head of each section—to
give you the prevailing rule in brief, concise language.

Result: you can give your client the quick, reliable answer
he needs.

You get it all with CJS. Convenience. Comprehensive-
ness. And best of all—you get it fast.

For more information on Corpus Juris Secundum, write
to your West Publishing Company representative.

T Roger J. Gill John R. Pullen

Bl_'snms 5137 Kenilworth Place, N.E. Route 1, Box 48
Seattle, WA 98105 Colbert, WA 99005

PANY Phone:  206/524—6850 Phone: 509/487-0733
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Howthe bo atl.ocal880
won$4000 ona$312beft

g

The boys at local 880 were out of work and out
of luck. Their plant was being closed down.

Even though 880 had a year to go on
its contract, the word came down from the
union’s labor law firm in New York that there
was no recourse for the men losing their jobs.

Seventy of the workers decided to
gamble that something more could be done, so
they went to alocal law firm. The attorneys
there didn’t have a lot of experience in labor
law, but they knew how to handle a case. They
called The Research Group.

Armed with our research advocacy,
the local firm persuaded the reluctant company
to enter negotiations. The workers’ bet paid off.
The resulting settlement gave each union
member a week’s pay for every year seniority.
The seventy men who initiated the action came
away with almost $400,000. The total bill
from The Research Group? $312.

We gave the small firrn the research
and advocacy assistance it needed to win a
major case.

The result was not unusual. We've
provided advocacy memoranda and briefs to
law firms, general counsel, attorneys general
and individual practitioners around the world.
Our work in more than 20,000 cases has in-
volved all major fields of law and all state and
federal jurisdictions. We've been recognized
by Time, Business Week, Juris Doctos; and other
major publications as the leader in the field and
amajor new force in the legal community.

Time after time our professional organi-
zation has given attomeys the comprehensive
legal ammunition they needed to win.

We'd like to work with you. Because
we'd like you to find out what the attorneys for
the boys at 880 found out.

That we’re a good bet.

The facts in this case are true. The names have been changed to
cenform to the spintof the ABA Code of Prefessional Respansibility.

TRG TheResearch Group

P.O. Box 67159. Century City. ..A., Calif. 90067, 213-552-0592.
Other research centers in Charlottesville, Ann Arbor and Boston.



Atlast.

A prototype pension and
profit-sharing plan that’s
complex enough to give
your clients options they want.
And simple enough to save you
time and trouble.

It’s our Variable Form Retirement
plan. (VER for short.) It was specif-
ically developed by Pacificbank’s Trust
Division as a tool for attorneys.

Now lots of other people offer prototype
plans. Most of them are simple, with few op-
tions. And they work fine for clients with
simple needs.

But for not-so-simple clients, you need a
plan like ours. It has options and features
normally found only in individually designed
plans.

If you have a client interested in a defined
benefit plan, we have one, including HR-10.
Money purchase or profit-sharing? We can
handle it. Target benefit? Yes, and more.

You can use our VFR prototype to
set up new pension and profit-
sharing programs or update old ones. While
you work with your client in determining
which options best meet his company objec-
tives, we handle all the paperwork and man-
age the investments. Incidentally, our in-
vestment record is one we're very proud of.*

Want to know more? In Seattle, call Jim
White or John Patterson at 292-3522. In
Tacoma, call George Reed at 593-5986. In
Yakima, call 575-7426. In Chehalis, call
748-0031. In Spokane, call 455-6230. In
Ellensburg, call 925-3070.

-

Pacificbank

Trust Division

Member EDIC

‘Frank Russell Co,, Inc. ranks the Pacificbank Trust Division fourth nationally of
83 banks in equity investment performance for the eight years
ending September 30, 1976.
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Attorney’s

Professional Liability
Program

THROUGH MARSH & McLENNAN, INC.
(Since 1871)

Insures more Attorneys in Washington and
the Pacific Northwest than any other Broker

Local Claims Service
Additional Coverages Available
Financing Arrangements
Specialized Unit Handling

Principal Underwriter: American Bankers Insurance Company of Florida 4A1
All necessary elements of coverage up to — $5,000,000
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Letters

Make Admission
Standards Tougher

Editor:

[ have read the article co-
authored by C. James Judson,
et. al., in the February 1977
Washington State Bar News and
will submit my comment as so-
licited in the concluding para-
graph of the article.

First of all, I would say that
the bar exam should be made
more difficult, not less difficult.
The statement on page 11: *‘in-
asmuch as the legal profession is
obligated to serve all constituen-
cies within the state, a screening
process should allow representa-
tion within the legal profession
of all significant constituencies
(geographic, racial, age, etc.) in
the state.’’ is absolutely ridicu-
lous. If certain ages, races, etc.
cannot pass the bar that is just
plain too bad. They are not qual-
ified and therefore there should
be absolutely no additional mea-
sures taken to allow them to be-
come practicing attorneys. It is
mentioned that of 17 blacks who
took the July 1976 bar examina-
tion, only 2 passed. It seems to
me that the fault undoubtedly
lies in the fact that they prob-
ably got into a law school under
some program allowing them to
get in while under-qualified
there. It seems that ‘‘the buck is
going to have to stop’” and it is
going to stop at the bar exam.
If the universities want to let peo-
ple through while being under-
qualified that is fine. We know
that they are subject to certain
pressure groups but I do not be-
lieve the Bar of this state should
be subject to such pressure

groups and [ know for a fact that
[ as a practicing attorney am not
going to sit still and allow the
examining process to be de-
graded just to allow certain per-
sons or ‘‘groups’’ to become
practicing attorneys just because
they are members of some
minority.

If the bar exam tests the ex-
aminees’ facility with words and
expression that is fine. It should.

My comment on the Wiscon-
sin system is that such a system
is ridiculous. It allows the law
schools to determine who should
become practicing attorneys and
as [ have mentioned before the
schools are subject to certain
pressure from certain special in-
terest groups to basically allow
persons who are under-qualified
to graduate.

As far as the additional educa-
tional programs go, [ believe that
a practicing attorney will learn
these skills when he goes to work
as an attorney since an extremely
small minority of attorneys ac-
tually set up their own practice
after graduation.

Perhaps we should read the
letter to the editor by Walter
Scott Acheson, page 6, January
1977 Washington State Bar
News, as I agree with his com-
ments 100% and will be watch-
ing very closely developments in
this area. | am extremely inter-
ested in seeing that the standards
for admission to the Washington
Bar are made more difficult, not
less difficult.

Thank you very much.

JUDSON T. HINES, JR.
Seattle

e

MONT®
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The Magnificent
Diplomat 149 . .. $95

and the new
Classic 146 . .. $79

No other fountain pen is “built”
like the mognificient MONTBLANC
Diplomat! Mon-size to fill a man's
grip, toke a man's handling.
Extra-large 14-karat gold point
assures super-smooth writing ac-
tion and gives a man a new
“personality on paper.” Giant ink
capacity is @ mon-pleasing fea-
ture too!

Many pen experts here and
abroad consider the Diplomat to
be the finest pen ever designed.
It's Europe's most prized pen,
unmatched in writing eose. Nib
sizes extra fine to triple brood —
to suit every hand.

The NEW (Clossic 146 is on
identical but slightly small ver-
sion of the Diplomat 149. A great
variety of other luxury fountain
pens within the MONTBIANC as-
sortment.
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Buy Your Pen From The Pen Experts

Seattle 92478

Sales and SERVICE

DOWNTOWN Seattie - 1426 FIFTH Ave.
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A Gentle Chiding
from Over the Sea

Editor:

We have this date received our
February issue of the State Bar
News. Please note that today’s
date is March 10, 1977. In the
past we have also noticed receipt
of the Bar News approximately
1 month late. While San Juan
County is often considered a
foreign country, last time we
checked we were still required
to pay dues to the Washington
State Bar Association and there-
fore would request that our issue
of the State Bar News be mailed
coincidentally with the issues for
all other attorneys residing in

There was no February issue.
There were two March issues,
one of which inadvertently was
designated ‘‘February.”” Here-
after, we are returning to our
former practice of publishing
only one issue per month, the
practice and printer permitting.
All copies of the Bar News, in-
cluding those destined for for-
eign countries, are mailed at the
same time no matter what time
itis. -—Ed.

Eliminate the
Bar News

Editor:

of February 8, explaining essen-
tial Bar activities to the members.
Is there a possibility that great
saving could be made by termi-
nating the monthly State Bar
News? QOccasional reports from
the President as and when ap-
propriate would be a superior
method of communication.
LIONEL E. WOLFF
Spokane ]

counties located on the continent.

JOHN O. LINDE
Friday Harbor

It was refreshing to read Pres-
ident Riddell’s very concise and
direct Report to the Membership

APPEALING DECISIONS!

In the International District.

OFFICEMPORIUM

409 8th So./ Seattle, Washington/ 98104/ (206) 682-4390
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THE SPRING SEASON

By JOHN J. MICHALIK
Director of Continuing
Legal Education

As per custom, the calendar in the back of this
issue of the Bar News lists up and coming CLE
programs sponsored by your Bar Association. In
addition to that listing, I would like to offer a few
notes on some spring programs.

In June, and at locations across the state, the
CLE Committee will present what, in the view of
many, is one of the major and most important
continuing legal education activities in the history
of the State Bar Association. For the first time,
a program is being presented on the most per-
vasive aspect of the law in this state: Washing-
ton Community Property. This all day program
will focus on a number of the most important
problems in the area. The seminar itself will fea-
ture as its text what is believed to be the most com-
plete exposition or treatise on the community
property law in any jurisdiction. The Washington
Community Property Deskbook is the product of
five years of effort by a blue ribbon panel of
judges, scholars and practitioners. Practice ori-
ented, complete with Tables and Index, hard-
bound in a convenient 3-ring binder, this approxi-
mately 700 page book should be an important
reference book for years to come.

June will also feature the return of a form of
programming pioneered by this Bar Association.
Management of a Lawyers Life Il will be held at
Sunriver Lodge, Bend, Oregon, on June 17-19.
For those unfamiliar with the concept, Manage-
ment of a Lawyers Life is a program specifically
designed for lawyers and their spouses. Its focus
1s not on substantive law but on the everyday as-
pects of living with the ‘‘jealous mistress’> —
the human problems, pressures and rewards of
practicing law.

Management of a Lawyers Life I, in the spring
of 1975, has served as the model for similar pro-
grams in Arizona, Michigan, Texas and other
states. Because of the nature of the program, at-

CLE Clearinghouse

tendance mustbe limited. Announcing brochures
are in the mail and those interested in this pro-
gram should register early.

Among non-WSBA programs, your attention
is directed to:

Construction Contracts 1977: Claims and Litiga-
tion. Sponsored by the Practising Law Institute,
this program will be presented on June 23-24 at
the Downtown Hilton Hotel in Seattle. For further
information contact PLI at 810 Seventh Avenue,
New York, N.Y. 10019. Tel: (212) 765-5700.

ABA Regional Roundup on Law Office Manage-
ment. Sponsored by the General Practice and Eco-
nomics of Law Practice Sections of the ABA, this
seminar will be held at the Olympic Hotel in
Seattle on May 7, 1977. For further information
contact Reed, McClure, Moceri & Thonn, 1701
Bank of California Center, Seattle, WA 98164,

Representing Publicly Traded Corporations:
Protecting Corporations, Insiders and Advisors.
Sponsored by the Practising Law Institute, this
program will be presented at the Benson Hotel in
Portland, Oregon, on June 13-14. For further
information, contact PLI at the address or phone
number noted above.

Public Contract Law. Sponsored by the ABA
Section of Public Contract Law, this ABA Na-
tional Institute will be held at the Beverly Hilton
Hotel in Los Angeles on May 11-12. For further
information write the ABA National Institute of-
fice, 1155 East 60th Street, Chicago, II-
linois 60637.

Energy and the Law. Problems and Challenges
of the Late 70’s. Scheduled for San Francisco on
May 5-7, this program is sponsored by the ALI-
ABA Committee on Continuing Professional
Education, 4025 Chestnut Street, Philadelphia,
PA 19104. Telephone: (215) 387-3000. O



@ Editor’s Page

Where’s the Fire,
Mr. Attorney General?

I called up the Senior Assistant Attorney Gen-
eral Robert F. Hauth on March 23 and told him
that [ had attended the Board of Governors meet-
ing in Victoria, B.C., where | had watched a
unanimous Board (including both Willard Walker
and Betty Fletcher) state its opposition to HJR 21
which 1 gathered is a proposed constitutional
amendment designed to permit the State Auditor
to audit the bar association. I also learned about
Graham v. State Bar Association, 86 Wn. 2d
624, 548 P. 2d 310 (1976) in which the court
(7-2) held that the state legislature did not intend
to make the bar association a ‘‘state agency’’ or
‘‘state department’’ under the auditing statutes
(although it called the bar association an ‘‘agency
of the state’” in the State Bar Act of 1933),
and even if the legislature did intend ‘‘to so ex-
tend its powers, such an attempt is an unwar-
ranted and unconstitutional interference with the
power of this separate branch of government
to make necessary rules and regulations govern-
ing the conduct of the bar.”” 86 Wn. 2d at 633.
In other words, the court held ‘‘that the doctrine
of separation of powers forbids the exercise by
the state legislature of the power to audit funds
collected by the bar.’” 86 Wn. 2d at 625. See the
Board's Work, pp. 19-23.

[ told Mr. Hauth that [ understood that he was
the draftsman of HJR 21 which would provide
that *“ . . . all courts and all other agencies of the
judicial branch, however denominated [read:
bar association?], are and shall be subject to audit
as the legislature may prescribe.”” [ told Mr.
Hauth that the Board felt that the Attorney Gen-
eral should not be trying to change the consti-
tution to undermine the Graham decision, and
that [ was inclined to agree that HJR 2I is a bad
idea.

He said that he may not have drafted HJR 21,
but that he approved it, and that he was just rep-
resenting his client both in Graham and in the leg-
islature. He sent me copies of the Attorney Gen-
eral’s briefs in Graham, including a copy of a
1969 informal opinion he wrote to State Auditor
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Graham advising the auditor that he could audit
the bar association.

Essentially, the Attorney General argues that
because applicable statutes permit audit of any

‘‘agency of the state . . . supported . . . wholly
or in part . . . by the levy, assessment, collec-
tion, or receipt of . . . fees, licenses . . . or other

income provided by law, .7 (RCW
43.09.290), and because the bar association re-
ceives fees prescribed by the State Bar Act of
1933, the bar association is subject to state audit.
The basic problem which makes the Attorney
General’s argument possible is that our state bar
was integrated by legislation rather than court
rule. The result is that the Supreme Court in
Graham had to adopt rather strained reasoning to
explain why the bar association is ‘‘an agency of
the state’” which isnot a ‘‘state agency’’ or ‘‘state
department’” for auditing purposes. The court
touched on the problem in 86 Wn. 2d at 632:

8y 1971 eight states had integrated their bars by a2 Supreme Court yule acling
under the inherent power lo regulate the practice of law, and by necessary
inference. the conduct and aclivities of the bar as an entity . . . Nothing in
our conslitution prohibits this court from the exercise of its inherent power in
this manner as well. It was not necessary, therefore, for the legislature to act
to accomplish the purposes achieved by the 1933 legislation. The power 10
accomplish the integration of the bar. its supervision and regulation is found
first in this court, not the legislature.

The Supreme Court has acted to forestall a
constitutional confrontation by acquiescing to the
State Bar Act of 1933 and interpreting it in
Graham in a manner designed to preserve the
court’s underlying (but unexercised) power to in-
tegrate the bar under the doctrine of separation
of powers. The Attomey General failed in his
attempt to bring the confrontation to a head in
Graham and now seeks to use HIR 21 to change
the rules.

The simple issue is who will oversee the ex-
penditure of bar dues and other bar income: the
members of the bar whose money is involved or
the state which would deny bar membership to
those who refuse to pay bar fees prescribed by
statute. In the meantime, nobody has disputed the
integrity of the bar’s audit or alleged any statutory
violation by the bar association. The Attorney
General says the state auditor should check to see
if the bar’s expenditures comply with applicable
laws and any which may be written in the future.
But where’s the fire?

JVW



Should We Have Lay Members
on the Board of Governors?

The idea of our State Bar Association being
run by non-lawyers causes an instantaneous ad-
verse reaction from all of us. But suppose our
Board of Governors were expanded from iis pres-
ent ten members to twelve by the addition of two
lay members?

We can all agree that our public image as law-
yers (taken collectively) is not all we would like.
Suppose w e had two respected publishers or edit-
ors serving on the Board of Governors? They
could cast light on our problems from a different
perspective. And as they get enmeshed in our pro-
fession’s problems (and they are many), they
can’t help but be impressed with the Bar’s earnest
effort to find solutions that will benefit the public
as well as our profession. If the lay members se-
lected have the confidence of the journalistic fra-
ternity, isn’t that a very effective way to improve
our press relations?

Just before I joined the Board of Governors
some three and one-half years ago, the Board
decided to seek the Supreme Court’s approval
adding two lay members to our Disciplinary
Board. This was a first among bar associations in
this country. The experiment worked out well.
The two lay members are now a permanent part
of our disciplinary process. The Supreme Court
has appointed top notch lay people in those posi-
tions (currently, they are Tom Bostic of Yakima
and Edith Lobe of Seattle). Not only do Tom and
Edith make a positive contribution to the process,
but they can now be numbered among the Bar’s
strongest supporters. And even more important,
their presence on the Disciplinary Board and their
personal stature lend credence to the whole pro-
cess. This step has been praised by the press.

In 1976, the California legislature passed a
statute giving their Governor power to add six lay
members to the 15 lawyers on the Board of Gov-
ernors of the California State Bar. Jerry Brown
appointed six consumer advocates. The number
of lawyers in our own legislature is dwindling.
There are a number of the non-lawyer legislators
who are not friendly toward lawyers. Only last
month some legislators were advocating that the
legislature assume more direct control over your

The President’s Corner

Bar Association. The decision in Graham v. State
Bar Association, 86 Wn.2d 624 (1976) gives us
some comfort in this regard. Yet we know that
the Supreme Court, and rightly so, would like to
avoid a major constitutional confrontation with
the legislature.

In this climate and in this consumer oriented
society of ours, does it not make sense for our
State Bar to initiate the change to add lay mein-
bers to our Board of Goverors? If we initiate
it, rather than having it forced on us, we are more
likely to (1) be able to limit the number of lay
members, (2) have the Supreme Court rather than
the Governor be the appointive power, and (3) be
able to have input in the appointive process. And
logically, where we collectively have a monopoly
on the practice of law, is it not appropriate that
the public be represented on our governing board?

Your Board of Governors is divided on this is-
sue with ‘‘strong views, strongly held.’” The
views of the membership, by plebescite or at the
state convention, would doubtless be obtained be-
fore any move is taken in this direction. Mean-
while, the views you may care to express by
letter or in person to me or to the Governor from
your legislative district would be helpful to us as
we consider this problem. The interim views you
express may well determine whether this proposal
dies a-bornin’ or whether it at least proceeds to a
vote of the membership.

A



Employee Retirement Income Security Act of 1974

A Survey of Current Reporting
and Disclosure Requirements

By PAUL C. JAENICKE

The President was puzzled at his
first Cabinet meeting when members
started talking about ERIS A, acronym
for Employee Retirement Income Se-
curity Act, the pension-reform law.
When Carter asked what ERISA was
all about, Treasury Secretary Blu-
menthal replied that businessmen call
it ‘‘Every Ridiculous Idea Since
Adam.”’

U.S. News & World Report,
Feb. 7, 1977

The above note is an example of the humor
that has been generated by the Employee Retire-
ment Income Security Act (ERISA), 29 U.S.C.
1001, et seq.! It also says something about the
Act in that it was a topic of conversation at a Cab-
inet meeting and, perhaps surprisingly, some-
thing about which the President was not in-
formed. Such an absence of information seems
surprising because the number of private pension
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benefit plans (not including private welfare bene-
fit plans) in the nation has been estimated at up-
wards of 470,000 and estimates of the number of
employees covered by such plans range well into
the tens of millions. The existence of humorous
references to the Act has its serious aspect in that
some practitioners feel that such references are, in
part, a result of the confusion in the area of em-
ployee pension and welfare plans that has been the
aftermath of the legislation and the related regula-
tions issued to date.

'The Act, with certain limited exclusions, covers all employee
welfare ptans and employee pension plans (including profit-
sharing plans) maintained by any employer, any employee organ-
ization, or both, engaged in commerce or in any industry or ac-
tivity affecting commerce except: a governmental plan; a church
plan that has not made an election to be covered by the Act under
section 410(d) of the Internal Revenue Code of 1954: a plan main-
tained solely for the purpose of complying with applicable
workmen’s compensation, unemployment or disability insurance
laws; a plan maintained outside the United States primarily for
the benefit of persons substantially all of whom are nonresident
aliens; or an unfunded excess benefit plan. The scope of this article
is limited to the effect ot the Act’s reporting and disclosure require-
ments on single employer pension plans (including profit-sharing
plans) and welfare plans and therefore, does not treat the special
requirements that may exist for multi-employer plans.



As the reader may know, in addition to pre-
empting state laws governing employee pension
and welfare plans, ERISA extensively governs
such matters as the reporting and disclosure of
plan information; the fiduciary responsibility of
those who control plan design and administration
or the management of plan assets; and the availa-
bility of administrative and civil enforcement
proceedings. Moreover, with respect to pension
plans, ERISA imposes minimum standards for
participation, vesting, benefit accrual, benefit
payment and (in the case of defined benefit plans)
funding. It also regulates plan mergers and ter-
minations and, with respect to defined benefit
plans, it imposes contingent employer liability for
improperly funded plans. Although an early sum-
mary of ERISA reported the new statute as
amending, adding, or repealing some 187 sec-
tions and subsections of the Internal Revenue
Code of 1954, the jurisdiction of the Internal Rev-
enue Service is not exclusive because certain parts
of ERISA come under the jurisdiction of the De-
partment of Labor and still others are subject to
the jurisdiction of the newly created Pension
Benefit Guaranty Corporation.

Paul C. Jaenicke is a member of the firm of Donaldson & Kiel,
P.S. Thefirmlimits its practice to employee benefit plan law. He is
a graduate of Princeton University and obtained his law degree in
1962 from DePaul University. Prior to entering private practice, he
was employed as Vice President and Manager of the Pension &
Profit Sharing Department in the Trust Division of Seattle-First
National Bank.

When the ERISA was enacted, on September
2, 1974, it introduced many new reporting and
disclosure requirements for employee pension
and welfare plans subject to the Act. During the
two and one-half years since enactment, these re-
quirements have been the subject of many regu-
lations; both temporary and final; deadlines forre-
ports and notices have been proposed, estab-
lished, postponed, and re-established; forms have
been proposed, modified, issued, and reissued;
and compliance requirements have been deter-
mined, only to be followed by ‘‘alternative’’
compliance procedures. In short, the past 30
months has been a difficult tinie period for ad-
ministrators of employee pension and welfare
plans and for those professionals and non-pro-
fessionals who provide services to such plans.

Summary of Requirements

The reporting and disclosure require-
ments generally involve filing reports and making
information available to two government agen-
cies (the Department of Labor and Internal Reve-
nue Service); a government corporation (the Pen-
sion Benefit Guaranty Corporation, newly created
under title IV of ERIS A); and to plan participants
and (for pension plans) beneficiaries receiving
benefit payments. As prescribed in various sec-
tions of ERISA, these requirements are to be met
by the administrator of the plan. Thus, section
3(16) (A) provides that the term ‘‘administrator’’
means the person specifically so designated by the
terms of the instrument under which the plan is
operated. In the absence of such a designation,
the plan sponsor is held to be the administrator.
The ‘‘plan sponsor,”” under section 3(16) (B),
means:

The employer in the case of a plan estab-
lished or maintained by a single employer;
The employee organization in the case of a
plan established or maintained by an em-
ployee organization; or

In the case of a plan established or main-
tained by two or more employers or jointly
by one or more employers and one or more
employee organizations, the association,
committee, joint board of trustees, or other
similar group of representatives of the par-
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ties who establish or maintain the plan.

The main elements of the reporting and disclo-
sure requirements, as we now know them, may be

summarized as follows:

Reports To Department Of Labor

Plan Description (EBS-1 Form) — to be filed
by pension and welfare plans except unfunded
or insured welfare plans covering fewer than
100 participants. May 30, 1976, was the initial
filing date for plans sub ject to the Act as of Jan-
uary 31, 1976. The initial filing date for plans
coming under the Act after January 31, 1976,
is by 120 days after becoming subject to the
Act. Amended filings are required within 60
days of a plan amendment, plan termination, or
transfer of plan assets or liabilities to another
plan. Amended filings are also required within
60 days of the occurrence of a change in any
item of material information required to be con-
tained in this Form.

Summary Plan Description (no form specified
but contents prescribed by regulation) — to
be filed by pension and welfare plans except
unfunded or insured welfare plans covering
fewer than 100 participants. May 30, 1976,
was the initial filing date unless the ‘‘ERISA
Notice’’ alternative was used. If the ‘‘ERISA
Notice’” was used, the initial filing date is the
later of May 31, 1977, or (for pension plans)
90 days after a determination letter is issued by
the Internal Revenue Service. Material modifi-
cations to the plan and changes in the informa-
tion required to be included in this report are to
be filed within 60 days of when the changes are
made. A new summary plan description is to be
prepared every five years incorporating all plan
amendments, if any, and every tenth year if
there have been no plan amendments.
Annual Report (Form 5500) — to be filed by
pension and welfare plans covering 100 or
more participants (plans covering fewer than
100 participants file form 5500-C and Keogh
plans covering an owner-employee file Form
5500-K). For plan years beginning in 1975,
the initial filing date is the later of December
15, 1976, or 11> months after the end of
the plan year. The filing date for plan years be-
ginning after 1975 is 7 months after the end
of the plan year.

Reports To Internal Revenue Service

Annual Report (Form 5500) — to be filed by
pension plans covering 100 or more partici-
pants (pension plans covering fewer than 100
participants file Form 5500-C and Keogh
plans covering an owner-employee file Form
5500-K). For single employer plans, the initial
filing date is 9%> months after the end of the
employer’s taxable year beginning in 1975,
with subsequent filing dates 7 months after the
end of the employer’s taxable year or, upon the
administrator’s election, at the same time the
report is filed with the Department of Labor.

Annual Registration Statement (Schedule
SSA) — to be filed by pension plans in con-
nection with a deferred vested benefit for par-
ticipants who have terminated employment.
Filing is to be made by attachment to the ap-
propriate Form 5500 series.

Actuarial Statement for Plan Mergers, etc. —
to be filed by pension plans in connection with
benefits accrued prior to merger, etc. and the
effect the merger, etc. will have on such bene-
fits. Filing date is no later than 30 days before
such a merger, consolidation, or transfer of
plan assets or liabilities.

Notification of Change in Status — to be filed
by pension plans in connection with a change
of name of the plan, change of name or address
of plan administrator, plan termination, or plan
merger or consolidation. Filing dates will be
prescribed by regulation. At this time, such
regulation has not been issued.

Reports to Pension Benefit Guaranty

Corporation

Premium and Annual Report (Form PBGC-1)
— to be filed by defined benefit pension plans.
Premium payment is due 30 days after the be-
ginning of the plan year, and Annual Report is
due 6 months after the end of the plan year.
Schedule A of this report is also to be com-
pleted if any of the specified ‘‘reportable’
events occurred during the plan year for which
the report is filed.

Notice of Intent to Terminate — to be filed by
defined benefit pension plans. Filing date is no
later than 10 days before the proposed termina-
tion date.

Notice of Reportable Event — to be filed by de-
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fined benefit pension plans. Filing to be made
by 30 days after Plan Administrator has knowl-
edge that a reportable event has occurred.

Reports to Participants and Beneficiaries

Summary Plan Description (No form specified
but contents prescribed by regulation) —
to be provided by pension and welfare plans.
Copies of this report were to be initially pro-
vided by May 30, 1976, unless the alternative
compliance method (the ‘‘ERISA Notice’’)
was used. If the ‘*ERISA Notice’’ was used,
copies are to be provided on the later of May
31, 1977, or (for pension plans) 90 days after
a determination letter is issued by the Internal
Revenue Service. Also, copies are to be pro-
vided to new participants or (for pension plans)
beneficiaries 90 days after participation begins
or benefits are first received. If a plan amend-
ment is executed or a change occurs in any item
of material information to be included in the
summary plan description, a copy of the modi-
fication or change is to be provided by 210 days
after the plan year in which such amendment or
change occurs. An updated report is to be pro-
vided every fifth year incorporating all plan
amendments, if any, and if none, every
tenth year.

Summary Annual Report — to be provided by
pension and welfare plans except unfunded or
insured welfare plans covering fewer than 100
participants. The initial report date for plan
years beginning in 1975 is the later of February
15, 1977, or 13%» months after the end of the
plan year. For plan years beginning after 1975,
the report date is 9 months after the end of the
plan year.

Personal Statement of Accrued and Vested
Benefit — to be provided by pension plans
within 30 days of written request by the partici-
pant but not more frequently than once every
12 months.

Personal Statement of Deferred Vested Benefit
— to be provided by pension plans. Regula-
tions will prescribe when it is to be furnished.

Plan Description (EBS-1 Form) and Annual
Report (Form 5500) — to be made available
for inspection and copying by pension and wel-
fare plans, except unfunded or insured welfare
plans covering fewer than 100 participants.
These reports are to be furnished on written re-
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quest or made available for convenient viewing
as soon as they are filed with the Secretary
of Labor.

Plan Documents — to be made available by pen-
sion and welfare plans. Copies are to be fur-
nished on written request and made available
for convenient viewing as soon as the docu-
ments are available.

Although a detailed discussion of all the re-
quirements summarized above is beyond the
scope of this article, one of the items — the sum-
mary annual report — deserves further examina-
tion in view of the importance of the document,
together with the fact that the initial filing date has
occurred for calendar year plans and will be oc-
curring over the coming months for non-calendar
year plans, and the fact that this requirement is be-
ing met now for the first time by many plan ad-
ministrators. The summary annual report can be
viewed as one of the main informational reports
to plan participants because it serves the purpose
of providing the participants with a summary of
the plan’s financial activity. Summary annual re-
ports are currently being filed under temporary
and proposed DOL regulation 2520.104b-10 (41
FR 23251, August 3, 1976).

Summary Annual Report

The initial summary annual report under the
Act is to be prepared for plan years beginning
in 1975, and participants and (for pension plans)
beneficiaries receiving payments are to receive
the reports by the later of February 15, 1977,
or 132 months after the end of the plan year.
For plan years beginning after 1975, this report is
to be distributed by 9 months after the end of the
plan year.

Plans Covering 100 or More Participants

Temporary and proposed DOL regulation
2520.104b-10 sets forth the required contents of
the summary annual report. Under 2520.104b-
10(c)(1), plans required to file DOL/IRS Form
5500 (plans covering 100 or more participants)
are to include the following in the summary an-
nual report:

(1) The name of the plan and, if different,
the name by which the plan is commonly
known to its participants and beneficiaries;



(@)

3)

(4)

(5)

The name and address of any employer
having employees covered by the plan; the
name and address of any labor organiza-
tion maintaining the plan, or in the case of
a plan established or maintained by two or
more employers or by one or more em-
ployers and one or more employee organi-
zations, the name and address of the as-
sociation, committee, joint board of trus-
tees, parent, or most significant employer
of a group of employers contributing to the
same plan;

The name, business address, and business

telephone number of the plan admin-

istrator;

A statement of assets and liabilities at cur-

rent value presented in comparative form

for the beginning and end of the year (if a

plan’s financial statements did not reflect

assets and liabilities at current value for
the beginning of the 1975 plan year, that
information shall be omitted in the sum-
mary annual report under DOL regulation

2520.103-7), a statement of all plan in-

come and expenses and of changes in net

assets;

Notes to the financial statements as pre-

scribed by DOL regulation 2520.103-

1(b)(3) as follows:

* A description of the accounting princi-
ples and practices reflected in the
financial statements, and, if applicable,
variances from generally accepted ac-
counting principles;

A description of the plan including any
significant changes in the plan made
during the period and the impact of such
changes on benefits;

The funding policy (including policy
with respect to prior service cost), and
any changes in such policies during
the year;

A description of material lease commit-
ments, other commitments, and contin-
gent liabilities;

A description of agreements and trans-
actions with persons known to be parties
in interest;

A general description of priorities upon
termination of the plan;

(6)

(7

+ Information concerning whether or not
a tax ruling or determination letter has
been obtained; and

- Any other matters necessary to fully and
fairly present the financial statements of
the plan.

Items S, 6, and 7 of Schedule A (Insurance

Information) of Form 5500 for pension

plans funded in part or in whole through

insurance contracts and items 9 and 10 of

Schedule A for welfare plans funded in

part or in whole through insurance con-

tracts; and

A notice which reads as follows: ‘‘Plan

participants and beneficiaries may obtain

copies of the following more detailed an-
nual report information for a reasonable
charge, or inspect it without charge: The
latest full annual report, or any parts of the
report, including a list of any assets held
for investment; a list of certain party-in-
interest transactions; a list of any loans or
obligations in default; a list of any leases in
default; and a list of transactions involving
more than 3 percent of plan assets. To ob-

Mistakes and revisions help bnng up the eostol typing the average
letter to $3.31

The Savin Word Master ™cuts thatdown by makingyour secretary's
1BM Selectric’typewnter mistakeproof

Shelledt, revise make correchons and automatically turn out
correspondence attheblazing speedol 150words ser minute. Perfectly

She'llnever retype a letier agan. You'li never hesitateto make last
minuterevisions. additions or defetions

[ttakes only-2 hours to learn our word processing system {(Un' ke
IBM swhich takes up to 40 )

Callus for a free, bnef demonstration. The Word Master
was designed to save ime We wont startoff by wasting yours

Seattle (206) 622-8689
Tacoma (206) 572-2844
Portland (503) 226-1950

H&M BUSINESS PRODUCTS ING.

Sectila Tocomo,/Poriland Siace 1907

2301 SECOND AVENUE/SEATTLE, WASHINGTON 98111

15



tain a copy of any documents listed, write
to the administrator asking for what you
want. The administrator will state the
charge for specific documents on request,
so that you can find out the cost before
ordering. All the documents listed can be
examined at [state locations where docu-
ments may be examined].”’

I'n addition to the above specified information,
2520.104b-10(d)(1) provides that explanatory
text or other relevant information may be added,
but care must be exercised to ensure that the for-
mat of the summary annual report is not mislead-
ing or misinforming. The additional information
is to be written in a manner calculated to be under-
stood by the average plan participant, considering
the education level of the average participant and
the complexity of the information presented.

Also, in the event a certain portion of the plan
participants are literate only in the same non-
English language, 2520.104b-10(d)(2) requires
that a notice in the language common to those
participants be prominently displayed in the sum-
mary annual report. The notice shall offer assis-
tance to the participants, and the assistance shall
be provided in the same non-English language
common to the participants. The assistance, how-
ever, does not have to involve written materials.
Such a notice is required in the case of either:

* A plan which covers fewer than 100 par-
ticipants at the beginning of a plan year in
which 25 percent or more of all plan par-
ticipants are literate only in the same non-
English language; or

- A plan which covers 100 or more partici-
pants in which 500 or more participants or
10 percent or more of all plan participants,
whichever is less, are literate only in the
same non-English language.

Plans Covering Fewer than 100 Participants
or an Owner-Employee

Although the initial and subsequent filing dates
for the summary annual report for plans required
to file DOL/IRS Form 5500-C (plans covering
fewer than 100 participants) or Form 5500-K
(plans covering an owner-employee) are the same
as for plans required to file Form 5500, the spe-
cifically required contents of reports for the for-
mer are more modest than those for the latter.
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The information required to be included in the
summary annual report is set forth in temporary
and proposed DOL regulation 2520.104b-
10 (c)(2) and (3) as follows:

(1) A copy of Form 5500-C or Form 5500-K,
whichever is required to be filed by the
plan with the Department of Labor and
Internal Revenue Service; and

(2) A notice which reads as follows: ‘‘Plan
participants and beneficiaries may obtain
copies of the following more detailed an-
nual report information for a reasonable
charge or inspect without charge: the latest
full annual report, including a list of cer-
tain party-in-interest transactions. To
obtain a copy of any documents listed,
write to the administrator asking for what
you want. The administrator will state
the charge for specific documents on re-
quest, so that you can find out the cost be-
fore ordering. All the documents listed can
be examined at the [state locations where
documents may be examined].”’

In addition to the two items set forth above,
pension and welfare plans filing Form 5500-C
and Form 5500-K that are funded in part or in
whole by insurance contracts are required to in-
clude in the summary annual report the appro-
priate information from Schedule A (items 5, 6,
and 7 for pension plans and items 9 and 10 for
welfare plans) covering insurance information for
the Form 5500 report series. Finally, the foreign
language notice discussed above is also required
if, under the plan, the number of participants liter-
ate only in the same non-English language meets
the standard that would activate the required
notice.

Current Development —
Summary Plan Description

At the time this article was prepared, the sum-
mary plan description and the requirements re-
lating thereto were also going to be examined in
some detail. The summary plan description may
be viewed as another of the Act’s significant in-
formational devices because it will provide par-
ticipants and (for pension plans) beneficiaries re-
ceiving payments with the substance of plan
provisions and the methods of establishing eligi-



bility, accruing benefits, and vesting in benefits
under the plan.

It was also believed to be a timely topic for
discussion because under DOL regulation
2520.104-5 and 6 (41 FR 16957, April 23,
1976), the May 31, 1976, initial filing date for
summary plan descriptions could be deferred by
plan administrators. By providing a prescribed
“ERISA Notice,”” welfare plans could defer the
initial filing of the summary plan description until
March 31, 1977. By use of the ‘‘ERISA No-
tice,”’ pension plans could also defer the initial
filing requirement until the later of March 31,
1977, a date 90 days after the plan’s request for
a determination letter is finally disposed of, or
the time prescribed by law for filing the em-
ployer’s tax return (including extensions thereof),
depending upon whether or not a request for a
determination letter is made to the Internal Reve-
nue Service.

On January 25, 1977, the Department of Labor
released an announcement extending the dead-
line for distribution of the summary plan descrip-
tion of both pension plans and welfare plans from
March 31, 1977, until May 31, 1977. For pen-
sion plans, the announcement also stated that the
distribution deadline could continue to be deter-
mined by reference to whether or not the plan
had requested a determination letter. Finally,
the announcement went on to statethat final regu-
lations on the content, format, and distribution
requirements for summary plan descriptions
would be issued by February 4, 1977. At the time
of this writing, the February 4th publication date
has not been met and, consequently, such regula-
tions are not available to be incorporated into this
article.

Conclusion

Although compliance with ERISA’s reporting
and disclosure requirements may be viewed by
plan sponsors and plan administrators as difficult
and perhaps burdensome, practitioners must bear
in mind when advising their clients the possible
penalties provided under the Act for failure to
meet these requirements. Criminal penalties are
provided under section 501 for a willful violation
of any of the reporting and disclosure require-
ments of part 1 of title 1 and civil penalties under
section 502 may include personal liability (up to
$100 per day) of plan administrators who fail to

provide required information to plan participants
if the participants request such information. The
Internal Revenue Service may also assess penal-
ties for late filings of various returns and the Pen-
sion Benefit Guaranty Corporation may assess
charges in connection with late payment of re-
quired premiums for defined benefit pension
plans.

To date, there have been many proposed, tem-
porary, and final regulations issued under the Act
and it is certain that many more will follow in
the future. Also, as pointed out at the beginning
of this article, the reporting and disclosure re-
quirements represent only one of the areas ex-
tensively governed by ERISA. Shortly after pas-
sage of the Act in 1974, the local office of the
Internal Revenue Service estimated there were
about 6,700 employee pension plans (not includ-
ing employee welfare plans) in this state. In light
of the above, it appears clear that the members
of the Bar will be able to provide their clients with
the needed assistance in this area only through
a continued strong effort to remain abreast of the
many changes that will be taking place un-
der ERISA. O
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WASHINGION NEWS

PROPOSED CONSTITUTIONAL
AMENDMENT

By JAY V. WHITE

VICTORIA, B.C., March 19-19 — Without
taking any formal action, a united Board of Gov-
ernors devoted part of its meeting here to a dis-
cussion of strategy designed to block a proposed
constitutional amendment designed to permit the
state auditor to audit the bar association.

The Board met with state Senator Pete Francis
and state Representative Walter Knowles, chair-
men of the Senate and House Judiciary commit-
tees respectively, to assess the status of the mea-
sure — HIJR 21 — which is under consideration
by the Senate Rules Committee. Details below;
for editorial comment, see Editor's Page.

In other action, the Board approved and agreed
to subsidize partially a pilot project known as
““Tel-Law’> — a program which makes tape re-
corded legal information available to laymen by
telephone. The pilot project will be implemented
in Pierce County by the Pierce County Young
Lawyers under the general supervision of the
Young Lawyer’s Section.

The Board also took action on a report by a
Young Lawyers Section Committee, proposing a
**Skills Training’’ or ‘‘General Practice’’ course
as a requirement for admission to the bar in addi-
tion to the bar exam.

In addition, the Board voted to require ‘‘at-
torney applicants’’ for admission to the Wash-
ington bar to sit for the full three days of the bar
exam, rather than continuing the present ‘‘one
day exam’’ requirement.

Finally, of interest to all of those planning to
attend the Annual Meeting in Vancouver this
September 14-17 in Vancouver, B.C., the Board
voted an immediate increase in the registration fee
from the present $15 to $50 for all members of
the bar except those admitted less than five years
for whom the fee will be $25.

Background: Audit by State

Annual audits of the bar association are per-
formed by private certified public accountants. A
summary of the most recent audit, for fiscal year
1975-76, was published in the Bar News last
month and supporting records are available at
the bar association office in Seattle.

The issue presented which led to HIR 21 is
whether the bar association is subject to annual
audit by the state auditor under existing laws.
Determinative of this issue are the answers to the
questions whether the bar association is a state
agency for purposes of the audit statutes and
whether bar dues and other funds received by the
bar association constitute public funds.

Also necessary to an understanding of this issue
is recognition of the distinction between a per-
formance audit and a postaudit. In the context of
audits by the state auditor, a performance audit is
one in which the auditor deteriines whether the
audited agency or officer has efficiently and ef-
fectively carried out statutory responsibilities,
whereas a postaudit merely involves the auditor’s
deterrmination as to whether the audited entity
has expended funds in accordance with existing
state laws.

In August, 1968, the state auditor conducted a
postaudit of the bar association. The report was
issued in March, 1970, and no impropriety was
discovered nor was any challenge made to bar ex-
penditures. In November, 1974, the auditor at-
tempted a second postaudit which was resisted
by the bar association through its Executive Di-
rector, G. Edward Friar.

The state auditor subsequently sought a
subpoena under the audit statutes to compel pro-
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duction of bar association records, but on April 3,
1975, King County Superior Court Judge James
J. Dore refused to issue the subpoena. Judge
Dore’s decision was affirmed by the state Su-
preme Court (7-2) in Graham v. State Bar As-
sociation, 86 Wn. 2d 624, 548 P. 2d 310 (1976).
The majority in the Graham case rested its
opinion on the conclusion that the audit statutes
do not reflect a legislative intent to treat the bar
association as a state agency within the meaning
of those statutes, notwithstanding the designation
of the bar association as an ‘‘agency of the state’’
in the State Bar Act of 1933, RCW 2.48.010
et seq. The court’s conclusion was based in part
on the state auditor’s concession that the bar as-
sociation is not subject to a performance audit
and the court’s corresponding interpretation of
the performance audit statutes to the effect that
any agency subject to performance audit is also
subject to postaudit, and therefore ‘‘to exclude an
organization from performance auditis toexclude
it from postaudit as well.”” 86 Wn. 2d at 628.
More importantly, the majority held, as had
Judge Dore, that ‘‘the doctrine of separation of
powers forbids the exercise by the state legisla-

ture of the power to audit funds collected by the
bar.”’ 86 Wn. 2d at 625.

The apparent by-product of the Graham de-
cision is HJR 21 which would amend Article IV
of the state constitution by adding a new section
to provide:

The financial transactions, records, and
accounts of all courts and all other agencies
of the judicial branch, however denomi-
nated, are and shall be sub ject to audit as the
legislature may prescribe.

As reported last month, the Board of Governors
at its February meeting in Seattle, acting on the
assumption that the language ‘‘all other agencies
of the judicial branch, however denominated’’
would include the bar association, voted unan-
imously to oppose HIR 21.

Informal Action on HJR 21

Among the matters discussed here in Victoria
during the Board’s meeting with Senator Francis
and Representative Knowles was the status of

s
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HJR 21. Senator Francis reported that the mea-
sure is now under consideration by the Senate
Rules Committee and that there is a possibility
that the committee will refer the matter to the full
Senate for a vote. A two-thirds majority of the
Senate is necessary to place HJIR 21 on the No-
vember ballot. It generally was felt that the public
would support the measure (only a simple ma jor-
ity would be necessary for the proposed amend-
ment to be enacted) if it were to reach the ballot.

G. Edward Friar, the bar association’s Execu-
tive Director, summarized some of the associa-
tion’s concerns if HIR 21 were to be approved.
He pointed out that some $76,000 was paid last
year by the bar association from lawyers’ con-
tributions to the Client Security Fund and sug-
gested that if the bar association is considered to
be part of the state for auditing purposes, it might
be concluded that payments from the Client Se-
curity Fund are an unconstitutional lending of the
state’s credit to individuals.

Other questions raised by Friar which might
arise in the event the bar association is subject to
state audit included whether public disclosure
laws might apply to the bar association; whether
bar association employees are subject to civil
service laws; and whether the state could prohibit
the bar association from holding its annual meet-
ing out of state, such as in Vancouver, B.C., as
planned this year, or Hawaii, as planned for 1980.

Friar emphasized that the annual audit con-
ducted by private certified accountants is of un-
questionable integrity and that audit is fully avail-
able to members of the bar and to the public.

Board Member Bradley T. Jones, who rep-
resented the bar association in the Graham case,
stated that the simplest way to resolve the issue
of whether the state auditor should audit the bar
association is to recognize that bar association
funds, comprised of bar dues and income from bar
activities supported by the membership, are not
public funds and therefore the expenditure of
those funds is not a public matter, but a matter
of concern only to the members of the bar.

Thereafter the Board, under the leadership of
President Richard H. Riddell, discussed steps to
be taken to contact each member of the Senate
Rules Committee and all other members of the
state Senate to inform them of the Board’s
opposition to HIR 21 in light of the Graham

decision and related factors.

The Board also had a general discussion with
Senator Francis and Representative Knowles of
other pending legislative matters and of the prob-
lems involved in encouraging more lawyers to
seek election to the legislature.

Pilot ‘“Tel-Law’’ Project

Robert Burns, ex officio member of the Board
and chairman of the Young Lawyers section;
Michael Smith, Young Lawyers Sixth District
Trustee; Marc T. Christianson, project chairman;
and Terry Lumsden, chairman of the Pierce
County Young Lawyers Association, presented
to the Board a proposed pilot project for Pierce
County to be known as ‘‘Tel-Law.’’ ‘‘Tel-Law’’
is a public informational service under which tape
recordings providing information about legal
rights are made available to the public by
telephone.

A similar program involving medical informa-
tion is in operation in King County.

““Tel-Law’’ is in operation in California under
the sponsorship of the San Bernardino-Riverside
County Bar Associations. The pilot project for
Pierce County involves purchasing the ‘‘Tel-
Law’’ tapes and editing them to reflect Wash-
ington variations in legal procedures.

The Pierce County Young Lawyers Associa-
tion plans to implement the project under the gen-
eral supervision of the Young Lawyers Section.

Approximately 50 to 75 tape recordings will
be available to residents of Pierce County under
such titles as ‘‘Rights and Duties of Landlords’’;
““‘How Can I Dissolve My Marriage?’’; ‘‘What
Should I Do If I Am Arrested?’’; and ‘‘Should I
Have A Will?”” A “‘trailer’’ at the end of each
tape will advise the caller that the tapes are not to
be construed as legal advice and that if further in-
formation is needed, the caller should call his
attorney or contact the Pierce County Lawyer
Referral Service.

It is anticipated that there will be an increase
in the number of persons contacting the referral
service and that the pilot project will generate
sufficient data to permit a determination of
whether a statewide ‘‘Tel-Law’’ program would
be successful.

The Board listened to two ““Tel-Law’’ tapes,
and subsequently agreed to approve the pilot proj-
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State Contractors’ Licenses

FREE 1977 EDITION
... FOR LAWYERS ONLY ...

If you have a contractor client, you’ll find
C T’s 1977 edition of its unique STATE
CONTRACTORS’ LICENSES compilation
must helpful. It contains a wealth of in-
valuable reference material, including:

. States which impose licenses on
various types of contractors

States which require licensing
before accepting bids

States which require qualification
before submitting bid

Names and addresses of licensing
agencies
Dates licensing agencies convene
License fees — original and renewal
Types of construction for which
licenses must be obtained

. Bonding requirements

Statutory references
. Latest additions and amendments

You — lawyers only — may have a copy
without charge or obligation of any kind.
Simply complete the coupon below and
mail it to us.

T I . B o e B - e e e e ) et e

CT CORPORATION SYSTEM
1218 TBIRD AVENUE
SEATTLE, WASHINGTON 98101

C T: I'm alawyer. As offered, please send me a
copy of your 1977 edition of STATE CON-
TRACTORS’ LICENSES.

NAME __ —

FIRM = -

ADDRESS -

CITY —

STATE - A | S
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ect and underwrite any over-budget expenditures
by the Young Lawyers Section for the ‘‘Tel-
Law’’ project up to $3,500.

“Skills Training’’ Course

C. James Judson of Seattle, a member of a
Young Lawyers Section committee which has
been studying alternatives or supplements to the
bar exam, presented the committee’s report to the
Board recommending creation of a *‘Skills Train-
ing’’ course as a requirement for admission to
the bar in addition to the bar exam.

Some of the committee’s work is reflected in
the article, “‘Is the Bar Exam Good Enough?’’,
authored by Judson and other committee mem-
bers, which was published in the February
Bar News.

The Board decided to refer the committee’s re-
port to the Continuing Legal Education Commit-
tee; the Board of Bar Examiners; and the Legal
Internship Committee for review, comments and
recommendations. The Board also directed that
the report be submitted to the deans of the state’s
three law schools for comment.

The Board will request preliminary reports
from those groups and persons within 60 days,
preferably in time for consideration at the Board’s
meeting in May.

B & O Tax Audits

The Board considered a memorandum pre-
pared by C. James Judson on behalf of the com-
mittee which has been studying the question of the
taxability under B & O tax regulations of certain
items advanced by law firms, pending reimburse-
ment by clients, which have been the subject of
audits by the state Department of Revenue. See
Bar News, December, 1976, p. 20.

The Board voted 6-3 to request the committee
to arrange an appointment with appropriate state
officials to discuss the questions raised in this
area in order to determine the possibility of for-
mulating a set of rules and guidelines for the use
of the legal profession in complying with B & O
tax provision. President Riddell, joined by Board
Members Willard Walker and Michael Hemo-
vich, opposed this action. Board Member Paul
Cressman, who was not present due to a sched-
ule conflict, did not vote.



Proposed CPR Amendment Rejected

The Board considered the recommendation of
the Code of Professional Responsibility Commit-
tee to amend DR 7-102 (B-1) to correspond to an
amendment recently adopted by the American
Bar Association.

The Washington provision states:

A lawyer who receives information
clearly establishing that:

(1) His client has, in the course of the
representation, perpetrated a fraud upon a
person or tribunal, shall promptly call upon
his client torectify the same, and if his client
refuses or is unable to do so, he shall re-
veal the fraud to the affected tribunal and
may reveal the fraud to the affected person.

The amendment would add this qualification:

. except when the information is pro-
tected as a privileged communication.

The CPR committee advised that the principle
of privileged communications must control the
situation so as not to deter clients from confiding
in their attorneys.

Board Member Walker expressed the view,
adopted by the Board in rejecting the amendment
9-1, that “‘client confidence should not override
justice’’ in a particular case once the matter is
in court. Hemovich was the sole dissenter, ex-
pressing the view that the recommendation of the
CPR committee should be approved.

“Fee-Splitting’’ Opinion Requested

The CPR Committee, in response to an in-
quiry, has recommended that the present lan-
guage of DR 2-107(A) relating to the division of
fees by lawyers be retained, but offered to clarify
the practical operation of the rule.

The Board unanimously requested a formal
opinion from the CPR Committee regarding this
rule and directed that the opinion be published
in the Bar News as soon as it is available.

Malpractice Insurance

The Board, as in past meetings, discussed at
length the problem of attorneys’ malpractice in-
surance. The Board agreed to authorize Presi-
dentRiddell and Board Member Robert Redman,

chairman of the Attorneys Professional Insurance
Committee, to appoint an additional person or
persons to that committee. The Board also agreed
to support a bill (“‘title only’” at present) pending
in the legislature to authorize the bar association
to administer a self-insurance program should
the Board decide to adopt such a program in the
future.

Miscellaneous Topics
In other action, the Board:

Met with representatives of West Publish-
ing Company to discuss the possibility of
publication of Washington appellate court
opinions in the event the state decides to
discontinue publication of official reports.

- Deferred until April action on funding for
the National Legal Services Board.

* Approved the CLE Committee’s proposed
schedule for the Annual Meeting, and the
CLE schedule for fiscal 1977-78.
Deferred until April action on a
proposal to admit members of the judiciary
to CLE seminars without charge.

How to Operate an
Efficient Law Office

by
Paul N. Luvera, Jr.
Attorney at Law

Send check or money order to:

LEGAL SYSTEMS NORTHWEST
P.O. Box 427 < Mount Vernon, Washington 98273

Please enter my order for _____ copylies) of “HOW TO OPERATE
AN EFFICIENT LAW OFFICE? ($8.51 plus .49c tax) postpaid each.
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Around the State

SEATTLE - KING COUNTY

REPORT
By JOHN SOLTYS

Robert H. Gibbs, a 1974
graduate of the University of
Washington, and James A.
Douglas, a 1973 graduate of
Yale Law School, announce the
opening of their law office under
the firm name of Gibbs & Doug-
las. Their office is located at 1617
Smith Tower, 506 Second Ave-
nue, Seattle, Washington 98104,
623-0900.

Douglas W. McQuaid and
Wallace E. Skidmore, Jr. have
become partners with the firm of
Aiken, St. Louis & Siljeg, 1215
Norton Building, Seattle, Wash-
ington 98104, 624-2650.

Douglas N. Jewett and Philip
Mortenson announce the forma-
tion of a partnership for the gen-
eral practice of law under the
firm name of Mortenson &
Jewett, 608 United Pacific
Building, 1000 2nd Avenue,
Seattle, Washington 98104,
682-6916.

Bangs & Castle announce the
association of Gretchen M.
Newman with their law firm at
1700 Westlake Avenue North,
Suite 420, Seattle, Washington
98109, 285-3900.

John Bright, formerly head
of the Attorney General’s con-
sumer protection division in
Seattle, has joined the firm of
Keller, Rohrback, Waldo &
Hiscock located at 1220 IBM
Building, Seattle, Washington
98101, 623-1900.

Kenneth E. Kanev announ-
ces the opening of his office for
the general practice of law at
Suite 380, Grand Central On
The Park, 216 First Avenue
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South, Seattle,
98104, 624-0861.

Doug Albright has become
a partner with the firm of Og-
den, Ogden & Murphy, 1015,
1411 Fourth Avenue Building,
Seattle, Washington 98101,
622-2991.

Donaldson & Kiel, P.S.,
2819 First Avenue, Seattle,
Washington 98121, 682-5261,
announces the association of
Paul C. Jaenicke, a former
manager of the Pension and
Profit Sharing Department of
Seattle-First National Bank.

LeSourd, Patten, Fleming &
Hartung announce that Bruce G.
Hanson has joined the firm as a
partner.

Mary Ann Ottinger announ-
ces the opening of her office for
the general practice of law, Suite
224, Pioneer Building, 600 First
Avenue, Seattle, Washington
98104, (206) 624-2013.

J. Carl Mundt, William
Paul MacGregor, Henry How-
ard Happel and James C. Fal-
coner announce formation of a
partnership under the firm name
of Mundt, MacGregor, Happel
& Falconer, 1230 Bank of Cali-
fornia Center, Seattle, Washing-
ton 98164, 624-5950.

Washington

EAST KING REPORT
By BARRY J. HASSON

The East King County legal
community continues to expand
with some movement within.
The following has been reported
to this writer:

William Graves, formerly of-
ficing with East King County Bar
Association president Chuck

Diesen, is now Assistant City
Attorney in the civil division for
the city of Bellevue. That posi-
tion was previously held by Ruth
Darden, who has taken over the
position for the city of Bellevue
previously held by Leo Poort,
who has taken a position with
the city of Seattle, previously
held by now King County Su-
perior Court Judge H. Joseph
Coleman. The next question is:
When will Leo run for Superior
Court judge?

Other movements include
Roger Barbee, now a partner of
Ken Cole, Dillon Jackson is
now a partner of Fred Phillips
and Les Wahlstrom; John Ras-
sier is now a partner and Jerome
D. Carpenter and William J.
Lindberg, Jr. are associates of
the firm of Inslee, Best, Chapin
& Doezie; Barbara L. Johnson
is an associate with Knedlik and
Goddard; John W. Martin, Jr.
has become a partner of Arthur
P. Keamey.

Other ‘‘newcomers’’ Gordon
Dowrey and Harry Cross, Jr.
with offices in Seattle, are open-
ing an additional office in Belle-
vue specializing in patent, trade-
mark copyright law.

The Honorable Francis E.
Holman, Judge of the King
County Superior Court, dis-
cussed the Judicial Article during
the February luncheon of the
East King County Bar Associ-
ation.

Duffers and others will be
delighted to know that not-
withstanding some lingering
doubts to the contrary, there will
be an East King County Bar As-
sociation golf tournament this
summer. The event will be
chaired by the Honorable
Charles C. Ralls of Northeast



District Court. If Scott East
gets someone to challenge him,
there may even be a tennis tour-
nament. Doug Cowan, the ap-
parently perennial chairman of
the event, has retired from that
position although he was heard
to boast he would receive this
year’s ‘‘low gross’’ award, the
reporter of the conversation be-
ing not sure if he was referring
to golf at the time.

e —

SKAGIT REPORT
By DAVID A. WELTS

This column is dedicated to
love and glory. First, the love.

There’s my client, see, who
has all the shots. Pretty, intelli-
gent, good stock, farm girl —
you know how it goes. Bonnie
is her name. Then she got a job
with Paul Luvera as a secre . . .
uh, ‘‘Legal Assistant,”” which
was fine because it got her into
the legal community.

Well, now she is really into
the legal community, as Mrs.
Gil Mullen. Congratulations are
definitely in order.

And now the glory. As the
circus barker said, ‘‘It’s the most
amazing phenomenon known to
mankind; it (does this n’ that)
. . .2 It is the Legal Eagles! It’s
our basketball team. And it’s
ridiculous.

The team doesn’t look that
good. In fact we look kinda silly.
But how we do win! Thirteen
and zip and winter league
champions.

The Skagit Bar is becoming
city-educated under president
Ken St. Clair’s speaker-a-
month program. Murray Guter-
son and Leon Wolfstone have
been the most recent. We were

very impressed, but not dissuaded
from our country practice of law.
————

SOUTH KING REPORT
By JAMES L. VARNELL

e e e

The ‘‘good ole boys’’ of the
South King County Bar Associ-
ation were treated to chicken cac-
ciatore at Vitale’s Italian Res-
taurant and to a discussion by
Claude M. Pearson of the
Washington Lawyers Service, a
pre-paid legal services plan. This
union benefit plan is being ad-
ministered by Northwest admin-
istrators, Inc. James Baker,
Northwest Administrators ac-
count manager, and Michael
M. Sander, house counsel, ex-
plained the benefits available
under this open panel plan. A
Teamsters local in Clarks-
ton, Washington, and Lewiston,

Idaho, is the first union to avail
itself of the pre-paid legal ser-
vices under this plan. The enroll-
ment fee for each attorney is
$100.00.

Robert A. Rabine, a 1976
graduate of the University of
Puget Sound law school is now
associated with Doug Albert in
Federal Way. Frank Loomos
and Pete Giere are now associ-
ated with offices in Auburn.

This correspondent is in-
formed that Paul Codd and
Judge Gary Utigard are now in
the throes of a rigorous training
program for the May 14 Seattle-
King County Bar Association
tennis tournament. Each of them
had different partners last year,
but each of those associations
suffered an irretrievable break-
down after respective first round
sheltackings.

Counsel who practice in the

Another Winner!
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field of domestic relations might
wish to review the case of Lynn
v. Lynn, 4 Wn. App. 171, 480
P. 2d 789 (1971) as to reason-
able attorney fees. In Lynn the
trial court, in effect, had taken
judicial notice that an attorney’s
fee of $100.00 or $125.00 for
a contested diverce which in-
volved property of approx-
imately $500,000.00 was ‘‘un-
believable.”” On appeal this rul-
ing was not disturbed by the
Division II panel.

SPOKANE REPORT
By ROBERT H. HUNEKE
and BRYAN P. HARNETIAUX

Neil Cronin, a sole practi-
tioner with offices in Spokane
and Deer Park, was recently
selected by the Spokane County
Superior Court Judges as the
new court commissioner. Neil

Roger W. Daisley

It takes more than a will to make sure
that heirs will inherit an estate intact.
Even under the new tax law, there is a
tax that must be paid on larger estates
— in cash. Heirs will need cash to pay
off debts, too. Cash for state taxes.
Administration expenses. Surely, far
more cash than they imagine.

The solution? New York Life insur-
ance can help your clients conserve

New York Life Insurance Company
One Washington Plaza, Tacoma WA 98402

(206) 597-7144
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ESTATE
GUARDIAN

A growing estate?
New York Life insurance can help
your clients conserve it.

was selected from among some
26 attorney applicants, and will
be dividing his time between ju-
venile and family court matters.

Richard J. Ennis, retired Su-
perior Court Judge from Lincoln
County, now resides in the Spo-
kane area and will be serving
with regularity as pro tempore
Judge in our County. Welcome
aboard!

David A. MacCulloch, Clerk
to Division III of the Court of
Appeals since its inception, re-
tired as of March 1st. Dave’s
big shoes (reported to be 11 D’s)
are being filled by Leonard J.
(Jack) Nelson, III, a 1974 Gon-
zaga law school grad (and former
instructor at same) and former
Clerk for Justice Charles Staf-
ford. Early reports are that Jack
is as easy going and helpful as
his predecessor was. Also of note
in Division IIT was the meeting

their estates for their heirs — by pro-
viding the necessary cash needed to
pay a/l estate costs.

Conserving an estate. It's just one
of the ways that I'll be happy to ‘work
with you and your clients to help protect
their families and their futures. | hope
you will call on me soon.

ik

We guarantee

tomorrow today.

held on March 11, 1977 at the
Court between the Court and its
personnel, and representatives of
the county bar associations with-
in the Court’s jurisdiction. Chief
Judge Ray Munson presided
over the conference, which was
designed to educate the lawyers
on the new appellate rules and
their operations, and also to edu-
cate the Court on how the bar
perceived their performance of
their judicial functions.

Transitions: (A Paulsen re-
naissance?!?) Jeff Morris, for-
merly a principle in the firm of
Morrison, Huppin, Ewing, An-
derson & Morris, P.S. has re-
cently left that firm and set up
shop in the Paulsen Building.
The Paulsen Building also now
houses the only all women, mul-
tiple member law firrn of O’Con-
ner & Shaw, composed of D.
Jean Shaw and Kathleen M.
O’Connor. Thomas Cooney,
Jr. and William Tombari, Jr.
have just opened their doors and
are sharing office space in the
Paulsen Building, too!

The Gonzaga Annual Heidel-
berg was held in March at the
Sheraton-Hilton. This was the
first year that spouses and dates
were invited. Rumors that this
was the result of injunctive re-
lief granted by Judge Willard
Roe are entirely false. Local ob-
servers rated the affair a great
success, even though there was
no guest ‘‘lecturer’’ offering her
interpretations of Miller v. Cali-
fornia this year.

YAKIMA REPORT
By GARY G. McGLOTHLEN

Yakima Attorneys are finding
it easier and easier to get along



with their landlords, especially
when the attorneys own the of-
fice building. Ron Skala be-
came a partner of Weeks, Diet-
zen and Skala as of the first of
March and are holding forth in
the Metropolitan Building 417
East Chestnut which is owned by
the partnership. Two working as-
sociates will join the firm this
summer to fill the vacancies left
by Neil Buren who has left the
practice of law to assume the
presidency of the family busi-
ness, Buren Metal Industries,
Inc.

The Great Western Building
is also becoming the new Legal
Center of the downtown area and
is doing battle with the Miller
Building for attorney tenants. So
far, the Great Western Building
has succeeded in the battle by ob-
taining David Thorner and
James Kennedy as new tenants
who will be opening up their
new partnership as soon as re-
modeling can be done. Ed See-
berger has moved into the Great
Western Building right next to
James Stephen ‘““Allo-wish-us’’
Hogan. Ed advises he can keep
a closer eye on his ‘‘Sugar fu-
tures’’ and make the practice of
law even sweeter than it is.

Lawyers are still attempting to
continue with their advertising
campaign in that Jim Gavin was
announced in big bold advertise-
ment in the local paper that he
was no longer the coach of the
Lawyer’s Basketball team, Paul
Edmondson has been appointed
by the Govemor to be chairman
of the Board of Trustees of Yak-
ima Valley College, Randy
Margquis has his name all over
town on posters advertising Yak-
ima Little Theatre’s production
of ‘‘Harvey’’.

In Memoriam

Leo N. Cashatt, 66, of Spo-
kane, died February 19. He was
admitted to the Bar in 1936.

John F. Chesterly, 92, of
Yakima, died September 25. He
was admitted to the Bar in 1912.

Byron E. Congdon, 69, of
Highland, California, died Sep-
tember 29. He was admitted to
the Bar in 1933.

Glen W. Halvorson, 66, of
Bend, Oregon, died in March.
He was admitted to the Bar in
1933.

Robert Karr, 62, of Seattle,
died February 26. He was admit-
ted to the Bar in 1946.

Francis J. McKevitt, 86, of
Spokane, died March 7. He was
admitted to the Bar in 1916.

a by Alfa Romeo.
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‘Drive one soon.
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William W. Montgomery,
96, of Seattle, died February 6.
He was admitted to the Bar in
1912.

Edwin James Nicholson, 63,
of Seattle, died December 7. He
was admitted to the Bar in 1938.

Herbert L. Onstad, 75, of
Seattle, died January 27. He was
admitted to the Bar in 1927.

Martin L. Potter, 63, of
Tacoma, died March 8. He was
admitted to the Bar in 1936.

Patrick C. Shine, 69, of Spo-

kane, died January 29. He was
admitted to the Bar in 1931.

Maurice W. Simmonds, 89,
of Seattle, died in February. He
was admitted to the Bar in 1945.

J.T. Trullinger, 76, of Olym-
pia, died November 21. He was
admitted to the Bar in 1930.




@ Section Reports

CREDITOR-DEBTOR SECTION
By DAN P. HUNGATE

The section’s principal mid-year efforts have
been directed toward the preparation of a CLE
program designed for practitioners representing
business creditors and debtors. Program chair-
man, Charles Ekberg, organized the program for
presentation in Seattle on March 25, 1977, and
in Spokane on April 8, 1977, with the follow-
ing topics and speakers:

Dave Oesting: Utilization of Self-help Pro-
cesses in Recovering Secured Property

Leon Uziel: Unsecured Creditors: Prejudg-
ment Remedies in Receivership

John Strasburger: Recognizing and Protect-
ing Lien Rights

James C. (Pete) Middlebrooks: Problems
Facing Officers, Directors and other
Controlling Persons

Thomas Glover: Opportunities Available to
Businesses for Resolving Debts out
of Court

Charles Ekberg: Recovering Property from
the Bankruptcy Court

The section has also devoted substantial time
to other projects, most of which are primarily
concerned with proposed revisions in Washing-
ton statutes affecting creditor and debtor rights.
Presently the executive committee is working
with proposed revisions to the private construc-
tion lien law, the gamishment statute, the re-
ceivership rules and the various personal exemp-
tion statutes.

The section’s executive committee meetings
are always open to all members of the section
and attendance or other input from members re-
garding the section’s activities is encouraged.
The executive committee’s monthly meetings are
generally held on the third Saturday between 9:00
a.m. and noon. Tom Dreiling, Chair of the sec-
tion, or Steve Pond, Chair-elect, or any other
member of the executive committee would be
glad to respond to any inquiries from members.
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CORPORATIONS, BUSINESS
AND BANKING LAW
By DENNIS SEINFELD

The 1977 Mid-Year Meeting is entirely sold
out with the first mailing of the brochure. We
are maintaining a waiting list with 50 to 60 names.
[ consider this to be evidence of the high quality
of the past two years’ seminars, as well as indica-
tive of the high expectations for this year’s out-
standing program.

Elvin Vandeberg announced that the initial
program on Friday, May 20th, ‘‘General Busi-
ness and Tax Problems Confronting the B usiness
Lawyer,’’ — will feature a review of the Wash-
ington Uniform Partnership and Limited Partner-
ship Acts, including the latest case law develop-
ments and the application of the State Securities
Act to the formation and operation of general and
limited partnerships involving the development of
real estate. The panel members include Robert E.
Giles, Robert Kaplan and Richard LeMaster.

Saturday, May 2lst, will feature Charles Os-
born on the business enterprise in estate plan-
ning, followed by a segment on Income Tax
Changes for the Business Enterprise under the
Tax Reform Act of 1976, by Richard B. Dodd,
and an afternoon program made up of outstand-
ing panel on some fundamentals of Securities
Law Practice, with a panel consisting of James
E. Newton, Professor Robert S. Hunt, Robert S.
Ivie and Jerome D. Whalen.

Starting Saturday noon and running through
Sunday noon, there will be three specialty pro-
grams running simultaneously: (I) SEC and State
Securities Seminar: (2) Banking and Thrift In-
stitution Seminar; (3) Agricultural Law Practice
Seminar.

At the Section’s annual meeting, scheduled for
8:30 A.M. Saturday, May 21, 1977, Robert
Kiesz will propose revisions to the by-laws of
the Section.

Tom Alberg, the Section Chairperson, has pro-
duced a membership directory of all members of
the Section of Corporation, Business and Bank-
ing, which will be distributed to existing mem-



bers of the Section and to new members who join
the section.

Any section member who has registered for the
Richland Seminar and finds out that he or she will
not be able to attend please immediately call Cas-
sie Cole at the State Bar Office and report the
cancellation, so that a member on the waiting list
will have the advantage of attending the Seminar.
See you all at Richland for another outstanding
opportunity to increase our knowledge, soak up
sunshine, sharpen our tennis and golf and what
have you!

TAXATION
By DONALD W. HANFORD

Federal Estate and Gift Taxation

As a result of the Congressional desire to al-
leviate liquidity problems for estates whose
principal asset is a farm or other closely held
business, the new estate and gift tax provisions
have provided tax relief for qualifying estates.
In order to qualify for special treatment, an es-
tate must meet certain percentage requirements
designed to insure that the closely held interest is,
in fact, the major asset of the estate. Therefore,
when analyzing an estate for purposes of deter-
mining the most favorable assets for gifts, con-
sideration should be given to the advantages
which would result from a gift of non-closely
held assets in order to qualify for special treat-
ment by increasing the percentage of the estate
attributable to the closely held assets.

§303 Redemptions. If the requirements of
§303 are satisfied, a redemption of all or part of
the stock held by an estate is entitled to capital
gain treatment even though such redemption
would otherwise be subject to ordinary income
treatment as a dividend. For all estates of dece-
dents dying after December 31, 1976, the stock
held must exceed 50% of the adjusted gross es-
tate for capital gain treatment upon redemption.
For §303 purposes, the ‘‘adjusted gross estate’’
means the gross estate less allowable deductions

for expenses, indebtedness, taxes and losses.
If an estate has made an election for the deferred
payment of estate taxes (see below), the period of
redemption under §303 may be similarly
extended.

Special Use Valuation. Prior to 1977, the
value of real estate for estate tax purposes was
based on its ‘‘highest and best use.”’ For estates
of decedents dying after December 31, 1976,
real property (including permanent improve-
ments) used in a farm or other closely held busi-
ness may be valued according to its actual or
““current’’ use, provided, among other qualifica-
tions, the adjusted value of real and personal
property used in the closely held business con-
stitutes 50%, and the adjusted value of the
qualifying real property constitutes 25% of the
adjusted value of the gross estate. §2032A. This
special valuation method may not be used to de-
crease the value of the gross estate by more than
$500,000. It should also be noted that the pro-
vision is not automatic, and the executor must
affirmatively elect special use valuation at the
time for filing the estate tax return.

Estate Tax Installment Payment Elections.
If more than 65% of the decedent’s gross estate
(less deductible expenses, indebtedness, taxes
and losses) constitutes an interest in a farm or
other closely held business, the executor may
elect to defer all payments of estate tax attributa-
ble to such closely held business for S years (pay-
ing interest only) and thereafter pay the tax in
equal installments over the following 10 years.
§6166. Significantly, interest is payable at a mere
4% on the estate tax attributable to the first $1
million of closely held property. An ‘“‘interest in
a closely held business’’ includes a sole proprie-
torship, or a partnership and corporation, pro-
vided such partnership or corporation has 15 or
fewer partners or stockholders, or 20% of the
total capital interest or voting stock is included in
the gross estate.

If the value of the closely held business ex-
ceeds 35% of the gross estate or 50% of the tax-
able estate, the executor may elect to pay that
portion of the estate tax attributable to such
closely held business in equal installments over
a period of up to 10 years. §6166A. Interest on
the deferred payments is payable at the rate of 7%.

O
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Part II: The Right of Individuals to
Assert Privileges Resisting
Subpoena Duces Tecum for Business
Papers, Records and Documents

CRIMINAL INVESTIGATORY
PROCEEDINGS IN WASHINGION

By MICHAEL L. COHEN

In the first part of this article, published in the
February, 1977 issue of the Bar News, I outlined
in general fashion the nature of the inquiry judge
proceeding in Washington, its limits, and the
rights of persons appearing before the inquiry
judge. In this part, I discuss the application of
criminal investigatory subpoenas to business
papers, records, and documents and their
efficacy in light of, (1) limits imposed by the
Fourth and Fifth Amendments to the United
States Constitution, and (2) the assertion of pro-
fessional privileges by persons whose docu-
ments, papers and records are in the hands of
third persons.

1. Records Which May Be Subpoenaed from
Individuals Despite Assertion of Fourth and
Fifth Amendment Privileges.

In no other area has there been a greater lim-
itation of the Fifth Amendment than in the extent
to which individuals and businesses may prevent
government inspection of business papers, rec-
ords and documents in the hands of the individ-
ual. A series of recent cases have obliterated the
application of the privilege to all but the most
personal documents in the individual’s posses-

sion. These rulings will bediscussed as they apply
to particular records.

Michael Cohen is a 1969 graduate of Georgetown Law Center in
Washington, D.C. Mr. Cohen scrved as a law clerk to Justices
Frank Weaver and Morrell Sharp of the Washington Supreme
Court. From 1971 through 1976, Mr. Cohen was a deputy in the
Fraud and Civil Divisions of the King County Prosecutor’s Office
and served as assistant chicf of the latter. He is presently a partner
in the Seattle firm of Logerwell & Cohen which specializes in
trial practice.
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A. Corporate Records

The United States Supreme Court has long re-
garded corporate records as being beyond the pale
of the Fifth Amendment. In Coucio Vs. United
States, 354 U.S. 118 (1957), the court stated:

It is settled that a corporation is not protected
by the Constitutional privilege against self-
incrimination. A corporate officer may not
withhold testimony or documents on the
grounds that his corporation would be in-
criminated, [citation omitted]. Nor may the
custodian of corporate books or records
withhold them on the ground that he per-
sonally might be incriminated by their pro-
duction.

United States v. White, 322 U.S. 694 (1944);
United States V. Kordel, 397 U.S. 1 (1970).
This rule is also adhered to by the state of Wash-
ington, State V. Mecca Twin Theatre, 82 Wn.2d
87, 507 P.2d 1165 (1973).

B. Partnership Records

In any business entity the records of the busi-
ness are subject to subpoena over an assertion of
the Fifth Amendment privilege, so long as the
business has an institutional nature and it does not
solely represent the private or personal interests of
its constituents. In Bellis v. United States, 417
U.S. 85 (1974), the Supreme Court concluded
that a partner in a small law firm could not in-
voke his personal privilege against self-incrimi-
nation to justify his refusal to comply with a sub-
poena requiring production of the partnership’s
financial records. In the majority opinion, the
court stated:

We think it is similarly clear that partner-
ships may and frequently do represent or-
ganized institutional activity so as to pre-
clude any claim of Fifth Amendment privi-
lege with respect to the partnership’s finan-
cial records.

417 U.S. at 93.
In passing on its holding the court did limit its
application:

This might be a different case if it involved
a small family partnership, [citations omit-
ted], or, . . . if there were some other pre-

existing relationship of confidentiality
among the partners.

417 U.S. at 101.

In deciding Bellis the Supreme Court found
that there existed an entity, i.e. a partnership,
which had an identity separate from that of the in-
dividual to whom the subpoena was directed. It
found that the petitioner in that case held the part-
nership records in a representative capacity, not
in a personal capacity and it noted certain factors
which compelled the court to conclude that the
records were those of an entity, and not those of
Bellis. It noted that the partnership existed for 15
years, had bank accounts in the partners’ names
and that the partnership dealt with other persons
as an entity in its use of the firm name on the
letterhead of its stationery. The court noted that
the partnership in question filed separate partner-
ship returns and that the partnership designated
the place of business and not the home of the peti-
tioner as the place where the books and records of
the firm were to be kept. If these factors had not
been present, the court in Bellis may very well
have concluded that the character of the partner-
ship was not that of a separate entity, but in fact
simply a business alter ego of the person subpoe-
naed and would have reached a different con-
clusion.

C. Records Kept Pursuant to Legal Require-
ments.

In instances where businesses keep records or
individuals keep business records, pursuant to a
valid governmental regulatory scheme, the courts
have held that such records have no personal char-
acter and therefore the custodian can claim no
Fifth Amendment privilege with respect to the
records themselves.

In Shapiro vs. United States, 335 U.S. 1
(1947), the court held:

Business records kept under requirement of
law by private individuals in unincorporated
enterprises were ‘public documents’ which
the defendant was required to keep, not for
his private uses, but for the benefit of the
public and for public inspection.

335 U.S. at 17.
Records which would fall within the required
records doctrine have been held to include med-

33




REASONS TO CONTACT
THESE MEN:

Reason 1. REVISED CODE OF WASHINGTON
ANNOTATED WITH FORMS. A basic research
necessity, RCWA provides exhaustive case
notes, numerous forms, and complete text

of statutes.

Reason 2. THE OFFICIAL WASHINGTON
REPORTS. With headnotes prepared by the
Official Reporter, how can you afford to

be without them?

Reason 3. WASHINGTON COURT RULES
ANNOTATED WITH FORMS. Helps you keep
up with any procedural changes.

Bonus Reason 4. All three publications are
part of the Total Client Service Library, the
reference system designed to lead you to

all relevant local, out of state, and

federal law.

For further information, call or write your
Bancroft-Whitney sales representative.

LARRY HANSHAW ED LUSCHER

Seattle Southwest Washington

P. O. Box 70542 17135 South Seal Drive

Seattle, Wash. 98107 Oregon City, Ore. 97045
(206) 782-5675 (503) 631-3267

BILL KITE CLIFF CAMPAU
Eastern Washington Western Washington
East 10905 7th Avenue 12840 20th South
Spokane. Wash. 99206 Seattle, Wash. 98168
(509) 924-1440 (206) 244-7962

34 WASHINGTON STATE BAR NEWS April, 1977

ical records relating to the acquisition and dis-
position of drugs, United States v. Warren, 453
F.2d 738 (2d Cir. 1972); a securities broker’s
records, United States v. Kaufman, 429 F.2d
240 (2d Cir. 1970). Other records which logically
fit within the required records rule may include
trust account records kept by real estate brokers,
banks, escrow companies and perhaps attorneys.
Indeed the logic of the required records document
would extend to any record which is required to be
kept under public law, regardless of whether the
person keeping the record does business in the
corporate form or whether the person does busi-
ness in a personal capacity. Cf. Wilson v. United
States, 221 U.S. 361 (1911).

2. Records in the Hands of a Third Person
Pertaining to the Business Affairs of Another.

As a practical matter, grand juries, inquiry
judges orregulatory agencies, both state and fed-
eral, who wish to obtain business records that may
inculpate the business’s principals, need not sub-
poena these records directly from the individual
because such records frequently are kept in the
hands of attorneys, accountants, bookkeepers
and, in some instances, banks. The courts have
held that subpoenas directed to such individuals
for the delivery of records not relating to their per-
sonal activities do not give rise to a violation
of the privilege against self-incrimination because
the person directed to deliver the records is not
the person who is incriminated thereby.

A threshhold issue presented in cases involving
challenges to such subpoenas is whether or not a
person whose records in the hands of another have
been subpoenaed by a governmental agent has
standing to exercise a privilege by intervening in
the investigative proceeding and seeking to quash
the subpoena. In Donaldson v. United States,
400 U.S. 517 (1971), the Supreme Court held
that a taxpayer may not intervene in an investi-
gatory proceeding in which a subpoena has been
directed to the taxpayer’s accountant, despite the
fact that the subpoena might lead to criminal
charges. A crucial fact found by the court in
Donaldson was that the records sub ject to the sub-
poena were not the property of the taxpayer:

Each of the summonses here, we repeat, was
directed to a third person with respect to



whom no established legal privilege, such
as that of attorney and client, exists, and had
to do with records in which the taxpayer has
no proprietary interest of any kind, which are
owned by the third person, which are in his
hands, and which relate to the third person’s
business transactions with the taxpayer.

400 U.S. at 523.
The court went on to hold:

We therefore hold that the taxpayer’s inter-
est is not enough and is not of sufficient mag-
nitude for us to conclude that he is to be
allowed to intervene.

400 U.S. at 531.

Therefore the court clearly has indicated that a
person being investigated may not intervene in
the investigative proceeding unless he can show
that (1) the records which are being kept are his
personal property, or (2) that a legally recognized
privilege has attached to the records.

A. Subpoenas to Accountants for Tax Records
Belonging to Their Clients.

Although certain business records of a private
personal character cannot be obtained by sub-
poena while in possession of the individual, tax
records, financial statements, and work papers
prepared by accountants from examination of
those very same papers are subject to subpoena
duces tecum. In Couch v. United States, 409
U.S. 322 (1973), the petitioner sought to prevent
the enforcement of an Internal Revenue summons
directed to her accountant for the accountant’s
records by asserting the Fifth Amendment
privilege:

The question is whether the taxpayer may in-
voke her Fifth Amendment privilege against
compulsory self-incrimination to prevent the
production of her business and tax records in
the possession of her accountant.

409 U.S. at 323.

In ruling that the privilege does not apply to
records in the hands of an accountant, the court
focused on the fact that where records are in the

hands of a third party the state is not compelling
someone to incriminate themselves:

It is extortion of information from the ac-
cused himself that offends our sense of
justice. In the case before us the ingredient
of personal compulsion against an accused is
lacking.

409 U.S. at 329.

. . . We hold today that no Fourth or Fifth
Amendment claim can prevail where, as in
this case, there exists no legitimate expecta-
tion of privacy and no semblance of govern-
mental compulsion against the person of the
accused.

409 U.S. at 336.

B. Subpoenas duces tecum to Attomeys for
Clients’ Records.

A client’s right to raise Fifth Amendment ob-
jections to a subpoena directed to one’s attorney is
no different than when a subpoena is sent to his
accountant. In Fisher v. United States, 48 L. Ed.
2d 39 (21 April 1976), the Supreme Court ruled
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on the right of a client to assert the Fifth Amend-
ment privilege as to documents he has placed in
the hands of his attorney. The court held:

The taxpayer’s Fifth Amendment privilege
is therefore not violated by enforcement of
the summonses directed toward their attor-
neys. This is true whether or not the amend-
ment would have barred a subpoena direct-
ing the taxpayer to produce the documents
while they were in his hands. . .

As was true in Couch v. United States,
the documents sought were obtainable with-
out personal compulsion on the accused. . .

We adhere to the view that the Fifth
Amendment protects against compelled
testimony, not the disclosure of private
information.

48 L. Ed. 2d at 47.

C. Application of the Fourth Amendment to
Business Records.

As a general principle the fourth amendment to
the United States Constitution protects individ-
uals from unreasonable searches and seizures
within the personal zone of privacy. In the land-
mark case of Boyd v. United States, 116 U.S.
616 (1886), this zone of privacy was held to pro-
tect business records held by an individual, even
when subject to subpoena duces tecum as opposed
to a search by police officers; however, this zone
of privacy as defined in the Boyd case, has under-
gone a remarkable shrinkage in the past year. In
United States v. Miller, 48 L. Ed. 2d 71 (21 April
1976), the Supreme Court overruled Boyd in-
sofar as it deemed the individual zone of privacy
to include records in the hands of bank officers re-
flecting transactions the individual had conducted
with banks. In Miller, the respondent had sought
to suppress evidence obtained by the issuance of
grand jury subpoenas to the respondent’s bank.
The Court of Appeals reversed Miller’s convic-
tion and suppressed the evidence. The Supreme
Court, however, reversed the Court of Appeals
and re-instated Miller’s conviction.

In concluding that the evidence against Miller
had not been obtained in violation of the Fourth
Amendment, the court first found that the ‘‘doc-
uments subpoenaed here are not respondent’s
‘private papers’,’” and then stated that the checks
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drawn on the account and deposit slips and fi-
nancial statements ‘‘contain only information
voluntarily conveyed to the banks and exposed to
their employees in the ordinary course of business
and therefore are beyond the zone of privacy pro-
tected by the Fourth Amendment.’’” 48 L. Ed.
2d at 79.

The court also noted that, pursuant to the Bank
Secrecy Act, banks are required to keep such
copies of records ‘‘because they have a high de-
gree of usefulness in criminal tax and regulatory
investigations and proceedings.”” 48 L. Ed.
2d at 79. The clear holding of the court in Miller
is that bank records are beyond that zone of pri-
vacy to which the individual is entitled, and there-
fore cannot be suppressed on the grounds of
violation of the Fourth Amendment.

Consistent with the Miller case is the decision
in State v. McCray, 15 Wn. App. 810, 551 P.2d
1376 (1976), in which the Court of Appeals held
prior to the Supreme Court’s decision in Miller
that a police officer’s gathering of information
about the defendant’s bank account from the bank
did not violate the Fourth Amendment.

D. The Assertion of Confidential
Communications and Privileges to Quash
Subpoenas.

In those instances where a suspect’s records in
the hands of another are subpoenaed, the suspect
may seek to quash the subpoena on the grounds
that the records constitute confidential communi-
cations to the custodian and therefore cannot be
discovered. The scope of this assertion of priv-
ilege, however, is severely limited to those rec-
ords which constitute privileged communica-
tions; for instance, between an accountant and a
taxpayer no privilege exists:

Although not in itself controlling, we note
that no confidential accountant/client priv-
ilege exists under federal law, and no state
created privilege has been recognized in fed-
eral cases.

Couch v. United States, 409 U.S. 322, 335
(1973). Nor does the Bank Secrecy Act create a
privileged communications relationship between
a bank and its customers, United States v. Mil-
ler, supra; California Bankers Association v.
Shultz, 416 U.S. 2] (1974).




The sole area in which assertion of privilege
has been found to constitute a valid basis for ob-
jecting to a subpoena duces tecum 1is in the rela-
tionship between attorneys and clients; where
such a relationship exists the documents subpoe-
naed from attorneys may involve privileged com-
munications. The Supreme Court has held in
Fisher v. United States, 48 L. Ed. 2d 39 (2!
April 1976) that the privilege will prevail where
documents, if in the hands of the client, could
not have been obtained by subpoena over the as-
sertion of the Fifth Amendment claim:

This court and the lower courts have thus
uniformly held that pre-existing documents
which could have been obtained by court
process from the client when he was in pos-
session may also be obtained from the at-
torney by similar process following transfer
by the client in order to obtain more in-
formed legal advice . . . It is otherwise if the
documents are not obtainable by subpoena
duces tecum or summons while in the exclu-
sive possession of the client, for the client
will then be reluctant to transfer possession
to the lawyer unless the documents are also
privileged in the latter’s hands.

48 L. Ed. 2d at 51-52.
The court went on to quote from Wigmore as
follows:

It follows, then, that when the client him-
self would be privileged from the production
of the document, either as a party at common
law . . . or as exempt from self-incrimina-
tion, the attorney having possession of the
document is not bound to produce.

48 L. Ed. at 52.

There are clearly records in the hands of the
attorney which do not constitute privileged com-
munications. They include trust account records
maintained by an attorney for the benefit of his
clients. Although never specifically addressed by
a Washington State court, such records have been
held by other courts to not constitute privileged
communications, S.E.C. v. First Security Bank
of Utah, 447 F.2d 166 (10th Cir. 1971); Harris
v. United States, 413 F.2d 316 (9th Cir. 1969);
United States v. Judson, 322 EF.2d 460 (9th Cir.
1963). Thus, the attorney/client privilege which

may be asserted to quash summons or subpoenas
duces tecum pertain only to documents in the
hands of an attorney which:

(1) Could not be subpoenaed from the client
over Fifth Amendment objection and

(2) Were conveyed to the attorney for
purposes of legal advice.

Absent either of these criteria, an assertion of the
privilege will not be cause for the quashing of a
subpoena duces tecum.

Conclusion

As this article has demonstrated, the Supreme
Court has dramatically limited the ability of the
individual to resist subpoenae duces tecum for
business papers, particularly those in the hands of
others. This does not mean that successful argu-
ments cannot be made to seek the quashing of
such subpoenae. An attorney representing a client
who is being investigated in a criminal inquiry

proceeding or who is subpoenaed to deliver doc-

uments, may find the materials set forth herein
to be of assistance in determining an appropriate
course of action.
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Failed Does Not Mean Finished

“Fight One More Round”

By PAUL N. LUVERA, JR.

Lawyers, particularly those engaged in litiga-
tion, face the challenge of failure and defeat on a
regular basis. Many people have difficulty in
dealing with failure and defeat in their daily life,
yet the total human experience of attempting
something and failing to accomplish it should be
regarded by us as relatively unimportant. Man’s
greatest progress has been achieved through trial
and error by those who dared to try and failed and
then tried again. Failure and mistakes are not an
indication of weakness, but they are an essential
part of an individual’s learning process. A healthy
attitude about failure is that it is an inevitable

Paul N. Luvera. Jr., is a 1959 graduate of Gonzaga Law School.
He was a Deputy Prosecuting Attorney tor Skagit County trom 1959
through 1962, and is now in private practice in Mount Vernon. His
practice is limited te trial work, 90% ol which is personal injury. [na
one lawyer otfice, he has tour legal assistants and one investigator.
He was President of both the Skagit County Bar Association and the
Washington State Trial Lawyers Association.
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part of life. It is an opportunity for growth and
maturing. History has revealed that all of the
accomplishments in the field of science, arts or
humanities have been made by someone who first
made a mistake, adjusted and then tried again.

The inability to deal with failure causes ten-
sion. Tension is the number one problem in the
world today. In America each day 19 million
sleeping pills are swallowed and 11 million
pounds of aspirin are consumed each year.

Shakespeare wrote: ‘‘Our doubts are traitors,
and make us lose the good we oft might win by
fearing to attempt.”” You should be happy for
every past experience you have ever had whether
it appeared good or bad at the time. Your mem-
ories of the past serve as a guide to you as to what
you should or should not do in the future. A learn-
ing process is that of trying, failing, ad justing and
trying again. A sure fire formula for individual
growth would be to cram 50 years of failure into
15 years of life.

Although most people are aware of the fact
that Babe Ruth set a record for total home runs
during his baseball career, few are aware of the
fact that during that same period of time he also
struck out more than any other player in history.
He failed 1,330 times at bat while setting the rec-
ord. In 1915, Ty Cobb set the astonishing all
time record of stealing 96 bases, but he also set a
record for attempts at stealing and failing.
Thomas Edison had 10,000 failures before he in-
vented the incandescent bulb.

Someone has pointed out thatthe historical suc-
cess of the Christian movement did not occur
within Jesus’s historical lifetime. It was not part
of his personal experience. The historical expe-
rience of Jesus was one of deep personal failure.




The success of the Christian movement was based
upon the overwhelming faith, experience and in-
terpretation of the results of that historical failure.

Jack London was such a failure in his early
years of writing that he had to make his living by
ironing shirts in a San Francisco laundry. He had
faith and kept writing stories with little material
compensation until he wrote The Call Of The
Wild and became famous and wealthy.

Two important facts of life stand out boldly.
One is that defeat in some form inevitably over-
takes each of us at one time or another. The other
is that every adversity brings the seed of an
equivalent benefit, often in some hidden form.
Winston Churchill has expressed the lesson to be
learned in this regard: ‘‘Never give in — never,
never, never — in nothing great or small, large or
petty — never give in except to convictions of
honor or good taste.”’

It is the determination to continue to try in the
face of failure that brings success to our efforts.
The famous fighter James J. Corbet expressed
this thought in describing the technique of success
in the boxing arena:

When your feet are so tired that you have to
shuffle back to the center of the ring, fight
one moreround. When your arms are so tired
that you can hardly lift your hands to come
on guard, fight one more round. When your
nose is bleeding and your eyes are black and
you are so tired that you wish your opponent
would crack you one on the jaw and put you
to sleep, fight one more round — remem-
bering that the man who always fights one
more round is never whipped.

Itis better to attempt tod o something great and
fail than it is to attempt to do nothing and suc-
ceed. Today’s mistakes are the price that you pay
for tomorrow’s success. It is only through failure
that we learn to adjust so we can succeed. Theo-
dore Roosevelt expressed the thought best when
he said:

Far greater it is to dare mighty things, to win
glorious triumphs even though checkered by
failure, than to take rank with those poor
spirits who neither enjoy much nor suffer
much because they live in the great twilight
that knows neither victory nor defeat. [
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@ The Courts

SUPERIOR COURT NEWS
By JUDGE JAMES A. NOE

Forms Management Advisory Committee

The Board of Trustees for the Washington
State Superior Court Judges’ Association met in
Seattle March 12. The trustees appointed a com-
mittee to advise the court administrator’s project
in connection with the state-wide study of court
forms. Selected were Judges George Shields
(Spokane), William Goodloe (King), Herbert
E. Wieland (Wahkiakum).

Bench Book Committee

The trustees also established a standing Bench
Book Committee to maintain and keep current the
bench book developed by the committee under
the chairmanship of Judge Shields. Also serving
the committee are Judges Robert Doran (Thurs-
ton-Mason), Blaine Hopp (Yakima), Robert
Bryan (Kitsap), and William Goodloe (King).

Spring Conference to be held in Richland

Judge Albert Yencopal’s (Benton-Frank-
lin) spring conference committee has completed
the program for the Superior Court judges spring
conference in Richland April 19-22. Judge Rob-
ert Bryan (Kitsap) has announced the following
discussion items and the participants:

Code of Judicial Conduct — Polls, Cam-
paigning and Fund Raising — Judge George
H. Revelle (King)

Judicial Article — Progress Report and
Recommendations — Judge Francis E.
Holman (King)

Legislation — Report and Recommenda-
tions — Judge Frank Baker (Mason-
Thurston)

Use of Criminal Bench Book — Judge
George Shields (Spokane)
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Criminal Court Rules — Proposed
Changes — Judge William C. Goodloe
(King)

Standards for Judicial Education — Judge
Robert Bryan (Kitsap)

Fair Trial and Free Press — Recom-
mended Court Procedures — Judge James
A. Noe (King).

Judge Willard Roe (Spokane), President-
Judge, will preside at the business sessions.

Judicial Council Representatives
to Be Selected

Judge George Shields (Spokane) and Judge
Francis Holman (King) currently represent the
Superior Court judges on the Washington State
Judicial Council. Their terms will expire at the
conclusion of the spring conference meeting. A
nominating committee will present candidates for
election at the business session of the spring con-
ference. Two representatives will be elected to
serve terms ending in January 1981.

Recent LEAA News

$432,751.00 has been awarded to the National
Center for State Courts to continue assisting state
courts in developing plans. Also $159,389.00
has been awarded to the American Bar Associa-
tion to support a complete updating of its stan-
dards for criminal justice.

In addition, LEAA’s research center, the
National Institute of Law Enforcement and Crim-
inal Justice, is funding a program of jury reform
in 18 state and local court systems. Reducing
the number of persons summoned for jury duty is
the key element in the program. 1.8 million dol-
lars has been allocated for the project.

DISTRICT COURTS
8y JUDGE JAMES R. COOK

District court and municipal court judges from
throughout the state gathered together in Yakima
during the week of March 21-25 for two outstand-



ing judicial waining seminars. Both seminars
were jointly sponsored by the Washington State
Magistrates Association, the Washington State
Criminal Justice Training Commission and the
Office of the Administrator for the Courts, and
qualified toward the requirement of continuing
judicial education.

The first seminar dealt with the ever-increasing
general subject of Indian treaties and rights. The
specific topics and respective speakers were as
follows: treaty interpretation, including power to
abrogate, Professor Charles Wilkinson, Univer-
sity of Oregon School of Law; tribal sovereignty,
Michael Taylor, attorney for the Quinault Nation;
criminal jurisdiction, Al Ziontz and Barry Ern-
stoff, Seattle attorneys; hunting and fishing
rights, on and off the reservation, Jim Hovis, a
Yakima attorney, Mason Morisset, a Seattle at-
torney, James Waldo, an assistant U.S. attorney,
and James Johnson, deputy state attorney general;
water rights, Charles Roe, deputy state attorney
general and Bob Dellwo, a Spokane attorney; and
the Indian Civil Rights Act, Russell Busch, attor-
ney for the Small Tribes Organization of West-
ern Washington.

. .. Give your files and records the most
effective fire protection system possible.
Protect the safety of your records with this
modern, pre-engineered system from
KIDDE.

We want to help you avoid the damage
and defay an office fire can cause. Call us
for a Fire Protection Evaluation of your
office, without obligation.

Alexander Gow
Fire Equipment Company

2725 SECOND AVENUE - SEATTLE, WA 98121
TELEPHONE (206) 682-2660

The second seminar dealt with the broad sub-
ject of sentencing traffic and misdemeanant de-
fendants, and was conducted by the National Col-
lege of the State Judiciary. Dean Ermnest John
Watts of the National College gave a fine wel-
coming address which was followed by three days
of excellent format. The specific subjects covered
and the respective speakers were as follows: the
sentencing process and the judge’s role in sen-
tencing decisions, Judge V. Robert Payant, Dis-
trict Court, Iron Mountain, Michigan, and past
president of the Michigan District Judges Asso-
ciation; the criminal justice framework of sen-
tencing, probation and diversion, Judge Rodger
A. Golston, Chief Presiding Judge of Municipal
Court of Phoenix, Arizona; sentence bargaining,
Judge John C. Cratsley, Special Justice for the
Municipal Court of Roxbury, Mass., and also a
lecturer at Harvard Law School; sentencing al-
ternatives, Judge Payant; pre-sentence informa-
tion and offender evaluation, Judge Cratsley and
Alex L. Moschella, Jr., Director of the Basics,
Specialized Training and Advocacy Program of
the Massachusetts Bar Association; role of the
judge and probation officer in implementing pro-

Serving
Washington
Lawyers |

| for50Years |

Deposition Reporting |
Video Tape Service |
20 Experienced Reporters

Our 24-hour number is 622-3110 '

Dedn MOBUPG
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ING. court reporters

1833 pacific bldg./seattle. wash. 98104
conference facilities also available on
30th floor. seattle first national bank bldg.
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RARE WATERFRONT ESTATE

ONE OF THE BEST KNOWN AND MOST ENDEARING
SEATTLE HOMES, it is in Windermere and was the long
time residence of a distinguished “’barrister’” and his family.
It has plenty of mellow warmth and atmosphere where
qualities of livability and beauty come together. Its interior
is rich with paneling and fine detail. The large, bay-
windowed library looks to garden, lake, and mountain.
Appropriately lovely master suite in addition to which are
three bright family bedrooms. Attractive two-room house-
keeper quarters, also on the second floor. Enchanting
child’s playroom in light area of the basement. The garden
is one of Holmdahl's legacies. The 160 feet of Lake Wash-
ington frontage has a dock and depth of over 600 feet.
Shown by appointment. $350,000.

077 ﬁ? anﬂ’aﬂ & gssocialvs

2030 The Finaacial Center
1215 Fourth Avenue
. Seattle 98161
REALTOR (206) 6247896 (24 hours)
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bation, Judge Cratsley and Mr. Moschella; com-
munity involvement in sentencing, Judge Payant;
legal framework of revocation of sentence, Judge
Golston; and the giving of the sentence, Judge
Golston. If you've read this far you can well ap-
preciate the weighty substance of the contents of
this program. After each lecture the attendees
broke off into small groups for purposes of dis-
cussion and further digesting of the material
covered.

A special note of thanks to the above speakers
for all the preparation and work they put into mak-
ing this one of the best programs ever conducted.
Also a special note of thanks to our educational
chairman, Judge Donald A. Eide, Aukeen Dis-
trict Court, for arranging such an outstanding
program.

Judge George T. Mattson, Renton District
Court and President of the Washington State
Magistrates Association, announced that our an-
nual meeting will be held at Rosario on Septem-
ber 28, 29 and 30. Judges Leslie A. Lee and Da-
vid Rhea, Whatcom County District Court, are
co-chairmen and are planning a worthwhile pro-
gram and agenda for all concemed.

JUDICIAL COUNCIL REPORT
By KARL TEGLAND
Judicial Council Attorney

Long-Arm Jurisdiction in
Matrimonial Litigation

The etfective exercise of a state’s judicial
power depends largely upon the ability to assert
personal jurisdiction over the defendant. In mod-
ern law, the bases for the assertion of personal
jurisdiction have become: (1) physical presence
in the state; (2) domicile in the state; (3) consent
to jurisdiction; and (4) acts which, as a matter of
law, submit the defendant to the jurisdiction of the
state. 2 Orland, Washington Practice, §7 (3rd Ed.
1972) (hereinafter ‘‘Orland’’). The first three
bases are nearly universal. The scope of the fourth



category varies according to state law and is lim-
ited only by the constitutional requirement that
the ‘‘defendant [must have] . . . certain minimum
contacts with [the forum state] such that the main-
tenance of the suit does not offend ‘traditional
notions of fair play and substantial justice.’’’
International Shoe Co. v. Washington, 326 U.S.
310 (1945).

A judgment rendered in the absence of such
minimum contacts violates the due process clause
of the Fourteenth Amendment, and is subject to
dismissal or collateral attack in the forum state
and elsewhere. Restatement (Second, Conflict of
Laws §24 (hereinafter cited as Restatement (Sec-
ond)).

In Washington, the acts which submit a defen-
dant to the jurisdiction of state courts are set forth
in RCW 4.28.185. This statute and RCW
4.28.180 are generally referred to collectively as
the long-arm statute. If personal jurisdiction
exists on the basis of domicile or the long-arm
statute, personal service of process may be made
outside the state with the same force and effect as
personal service within the state. RCW 4.28.180;
4.28.185 (2).

These Washington statutes make no reference
to matrimonial problems and by the terms of
RCW 4.28.185 (3), have little utility in an action
for the dissolution of a marriage and related mat-
ters. The implications of this omission are com-
plex and not entirely clear. For tworecentcases in
which the court discusses the scope of personal
jurisdiction in domestic relations cases, see /n re
Miller, 86 Wn.2d 712 (1976) and [n re the Mar-
riage of Dunkley, 15 Wn.App. 775 (1976).

Generally, in matrimonial litigation, a distinc-
tion is made between judgments affecting status
and judgments determining financial obligations.
A court lacking personal jurisdiction over the
defendant may dissolve a marriage, but its orders
relating to maintenance, child support, custody,
and visitation are vulnerable to dismissal or col-
lateral attack. Orland, §§29, 127.

A number of commentators have argued that
the inability to acquire personal jurisdiction over a
nonresident in matrimonial litigation causes con-
fusing and inequitable results. See Comment,
Long-Arm Jurisdiction in Alimony and Custody

Cases, 73 Colum. Law Rev. 289 (1973) (herein-
after cited as Comment).

It has been suggested that an effective solution
to this problem is to amend the long-arm statute to
make matrimonial domicile a basis for the asser-
tion of personal jurisdiction over a nonresident
defendant in matrimonial litigation. That is, the
state in which the parties were domiciled when
they last lived together as husband and wife may,
assuming procedural due process, assert personal
jurisdiction over a spouse who, upon separation,
establishes residence in another state.

Twelve states have now amended their long-
arm statutes to give specific authority to their
courts to exercise personal jurisdiction over non-
resident spouses who formerly maintained a
“‘matrimonial domicile’> within the state. Al-
though the United States Supreme Court has not
spoken on the constitutionality of these statutes,
they have generally been upheld by state courts as
consistent with the *‘fair play and substantial jus-
tice’’ required by /nternational Shoe Co. v. Wash-
ington, 326 U.S. 310 (1945). Comment, pp.
295-302; Restatement (Second) §§77,79.
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House Bill 180 sponsored by the Judicial
Council during the last legislative session and
reintroduced during the 1977 session, amends the
long-arm statute to extend its applicability to
domestic relations actions under RCW Ch.
26.09.

The amendment provides that the petitioning
party must continue to reside in the state or be a
member of the armed forces stationed in this state.
This provision conforms to RCW 26.09.030 and
26.09.040 and assures that the state has an interest
in controlling the marital status sufficient to exer-
cise jurisdiction.

The amendmentonly defines a means of acquir-
ing personal jurisdiction over a nonresident re-
spondent. It does not set forth the implications of
acquiring personal jurisdiction. For example,
suppose that H and child reside in Idaho. W peti-
tions in Washington for dissolution and acquires
personal jurisdiction over H pursuant to the
amended statute. The court may decline to decide
the custody issue on the grounds that an Idaho
court is better suited under the circumstances to
decide this issue. See [n re the Marriage of Dunk-

e A

Process Service

Messenger Service

Bonding Service
Civil Court, License and Performance Bonds
Notary Public Commissions a Specialty

Office Supplies
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LEGAL MESSENGERS, INC.

Seattle 216 James Street /98104
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Process Division — 623-8771
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272-3249

Everett 2927 Rockefeller / 98201
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ley, above, and Restatement (Second) §79, Com-
ment (a).

The amendment has passed both Houses of the
Legislature and has been signed into law by the
Govemor. a

Discipline

Elmira T.H. Conley
Receives Reprimand

Seattle Attorney Elmira T.H. Conley has been
reprimanded for her violation of DR 1-102(A)(4),
and DR 7-102(A)(S) of the Code of Professional
Responsibility. The Board of Governors issued
the reprimand to Ms. Conley at its meeting on
September 15, 1976.

Conley was reprimanded for notarizing a
client’s signature on legal documents filed with a
Superior Court, when she had knowledge that her
client had not signed those documents. O

A few minutes
telephone consultation . . .

with a member of the Lawyer-to-Lawyer
Consultation Panel may save you hours of
digging in the law library.

Here’s Help. 600 consultants, each of whom
concentrates his practice in one or a few
related fields and meets the standards for
Panel membership, are ready to assist you.
This 277 page directory, indexed by fields of
law (151 covered) and containing biographi-
cal information such as authorship of legal
articles, enables you to selectthe Consultant
who best meets your specific needs. To
introduce you to the Panel, no charge for
current Directory.

Write or phone, Lawyer-to-Lawyer Con-
sultation Panel, 5325 Naiman Parkway,
Suite B, Dept. JA-7, Solon, Ohio 44139,
telephone, 216/248-0135.




Board Elections
Due

Lawyers residing in the Sec-
ond, Fourth and Seventh Con-
gressional Districts, please note:

Members of the Board of
Governors of the State Bar to
represent those districts are due
to be elected this year. Expiring
in September are the three-year
Board terms of Charles R. Ol-
son, Second District, Robert R.
Redman, Fourth District, and
David D. Hoff, Seventh District.

The State Bar Association
Bylaws (Article II) provide
that any active member in good
standing may be nominated
for the office of Governor from
the district in which the member
resides upon petition signed by
at least twenty but not more than
thirty active members also resid-
ing in the district.

Nominating petitions may be
obtained from the Bar Office,
505 Madison Street, Seattle,
WA 98104.

The petition must be filed in
the Bar Office by 5 p.m., Tues-
day, May 31, 1977.

Hoff Elected
Delegate to ABA

Neil J. Hoff, Tacoma, has
been elected by the Board of
Governors to represent the State
Bar as a delegate to the House
of Delegates of the American Bar
Association. He was elected to a
term which will expire at the end
of the annual meeting of the
ABA in 1978.

Neil J. Hoff

Hoff was graduated from law
school at the University of
Washington and was admitted to
the State Bar in 1949. He has
served the legal profession and
the State Bar in numerous capaci-
ties including two terms as a
member of the Board of Gover-
nors representing the Sixth Dis-
trict, 1969-75.

Five Graduate
Tax Courses
to be Offered

Golden Gate University’s
Graduate School of Taxation
will offer five courses in Seattle
in the Summer Semester which
begins June 6 and ends Septem-
ber 15, 1977.

The courses are open to stu-
dents wanting to earn the M.S.
degree in Taxation and to non-
degree students interested in spe-
cific courses. Classes are limited
to 24 students. Most of the stu-
dents are accountants or attor-
neys. CPAs and LPAs can eam
up to 45 hours of continuing ed-
ucation credit for each course.

Briefly Noted

Each of the following classes
will meet once a week from 6:15
to 9:00 p.m.: Federal Income
Taxation of Individuals, Tues-
days, Lloyd W. Born, CPA;
Advanced Federal Income Taxa-
tion of Corporations and Share-
holders, Tuesdays, John W.
Flynn, LLM (Tax), Attorney at
Law; Estate and Gift Taxation,
Wednesdays, Marion V. Larson,
LLM (Tax), Attorney at Law;
Tax Research and Decision
Making, Wednesdays, Darrell
D. Hallett, J.D., Senior Trial At-
torney, Regional Counsel’s Of-
fice, Internal Revenue Service;
Taxation of Capital Assets,
Thursdays, William M. Resler,
LLM (Tax), Attorney at Law.

Registration will begin May 9.
For further information, write or
phone Golden Gate University,
310 Skinner Building, 1326
Fifth Avenue, Seattle, Washing-
ton 98101; telephone (206)
622-9996.

WALS 13th Annual
Convention

The Seattle Chapter hosts the
13th Annual Convention of the
Washington Association of Le-
gal Secretaries at the Seattle Hil-
ton Hotel, May 20-22, 1977,
and welcomes as its special guest
Teresa B. Hartzog, Treasurer
of the National Association of
Legal Secretaries, who will
speak on Professionalism for
Legal Secretaries and conduct
the installation of new officers at
the banquet on Saturday evening.

Cost of the seminar and lun-
cheon is $15 for non-members
and $10 for members. Cost of
the entire convention, including
cocktail reception Friday eve-

45



ning, seminar and lunch on Sat-
urday and no-host cocktail hour
followed by banquet on Saturday
evening with Hon. Keith M. Cal-
low as master of ceremonies is
$25 to members and $30 to non-
members.

Information can be obtained
from M. Foote, 622-6767 ext
470 and J. Watson 722-5790

(evg).

Ninth Circuit
Criminal Appeals
Symposium

The Federal Public Defender’s
Office will sponsor the Ninth Cir-
cuit Criminal Appeals Sympo-
sium entitled New Procedures,
Brief Writing and Oral Argu-
ment, on May 6, from 3-6 p.m.
in the Pacific Evergreen Room of
the Olympic Hotel, Seattle. The
cost is $10 (payable to Federal
Appeals Symposium), which in-
cludes Syllabus, complete with
forms. Mail checks to: Federal
Public Defender, 305 U.S. Court
House, Seattle, WA 98104. For
further information call: (206)
442-1100.

Law Office
Management Session to
be Held in May

The General Practice Section
and the Economics of Law Prac-
tice Section of the American Bar
Association will present the
ABA Regional Roundup one-
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day seminar on law office man-
agement Saturday, May 7, 1977,
at the Olympic Hotel, Seattle,
Washington.

Guest speakers will be J. Har-
ris Morgan of Greenville, Texas,
Bernard Sternin of Brooklyn,
New York, Roberta C. Ramo of
Albuquerque, New Mexico, and
Samuel S. Smith of Miami
Beach, Florida.

Exhibitors will offer displays
and demonstrations of office
equipment available for use in
practical and affordable develop-
ments in office technology and
service.

For further information,
please contact Dick Reed, (206)
292-4900.

Opinion of the Code of
Professional
Responsibility
Committee

The Code of Professional Re-
sponsibility Committee has re-
cently been asked to analyze the
propriety of an attorney being
represented by a partner or as-
sociate in his or her dissolution.

It is the committee’s opinion
that DR 5-101(B) prohibits an
attorney from representing a
partner or associate in a contem-
plated dissolution. That provi-
sion provides as follows:

A lawyer shall not accept
employment in contem-
plated or pending litigation
if he knows or it is obvious
that he or a lawyer in his
firm ought to be called as a
witness, except that he may

undertake the employment
and he or a lawyer in his
firm may testify:

(1) If the testimony will
relate solely to an uncon-
tested matter.

(2) If the testimony will re-
late solely to a matter of for-
mality and there is no
reason to believe that sub-
stantial evidence will be
offered in opposition to the
testimony.

(3) If the testimony will re-
late solely to the nature and
value of legal services ren-
dered in the case by the
lawyer or his firm to the
client.

(4) As to any matter, if re-
fusal would work a sub-
stantial hardship on the
client because of the dis-
tinctive value of the lawyer
or his firm as counsel in
the particular case.

The committee believes that
none of the enumerated excep-
tions to the general rule estab-
lished in DR 5-101(B) apply to
this situation. A substantial hard-
ship under DR 5-101(B) (4) does
not exist if the interest in having
a partner or associate represent
the attorney in his or her dissolu-
tion is based on financial con-
venience only.

Legal Assistants
Convention

The second annual convention
of the Washington Legal Assis-
tants Association will be held on



May 13 and 14, 1977 at the
Seattle Hilton.

Simultaneous workshops will
be presented in the areas of lit-
igation, probate and estate plan-
ning, corporations and real
estate.

For further information and
registration, contact Shirley
Yapachino, 682-8770 (Seattle),
or write WLAA, P.O. Box 2114,
Seattle 98111.

First Annual
Young Lawyers
Salmon Derby

The State Young Lawyers
Section is sponsoring the First
Annual Young Lawyers Salmon
Derby on July 30, 1977, in
Grays Harbor, Washington.

The Neddie Rose has been re-
served for derby participants.
Spouses are invited and encour-
aged to participate. The cost is
$31.00 per person.

Reservations must be made by
May 1, 1977, through Robert
Whaley, Fifth Floor, Spokane
and Eastern Building, Spokane,
Washington, 99201. A deposit
of $31.00 should accompany the
reservation. The deposit is non-
refundable.

Reservations are also avail-
able through Bob Whaley for
the Islander Motel. The cost is
$15.00 per night, per person,
double occupancy.

There will also be an open
meeting of the State Young Law-
yers Section Board of Trustees
on the evening of July 29, 1977.
Everyone is invited to attend the
meeting.

Classified Advertising
Rates Per-Issue

25 words — $5 (minimum
charge). Each additional word
— 50¢. Confidential reply
service — $2. Advance pay-
ment required. Accepted only
trom members of the WSBA.

Space Available: Seattle
Tower Offices. Separate en-
trance otfices available, consist-
ing of good reception area and
two offices. Use of adjoining law
library included. Reasonable
rent. Call 624-8844.

Space Available: Sole practi-
tioner seeks attorney to share
renovated Pioneer Square office;
space for time arrangement pos-
sible. All services available.
Contact Box #20 c/o WSBA
505 Madison St. WA 98104.

Space Available: Two man
firm with third office. Down-
town location, library, secre-
tarial services available. 622-
0232.

For Sale: U.S.C.A. up-to-
date with all pocket parts.
$500.00 cash or $600.00 on

monthly terms. Telephone
James T. Johnson, 625-2832.

For Sale: American Digest,
2nd-7th Decennial Digest, in-
clusive, and the General Digest
to date including advanced
sheets. Please contact Bev Hake
at (509) 925-3191.

Notices

For Sale: USCA, full set cur-
rent through 1977, $650. Terms
available. Call 885-5000, Ext.
242 Dorothy.

For Sale: Wash. Reports, Ap-
pellate Reports, Wash. Digest,
RCW Annotated, Session Laws,
U.S. Supreme Court Reports
(Lawyers Ed.) and Digest, Misc.
Law Books, Office furniture,
206-759-1334 — Tacoma.

For Sale:Large contemporary
walnut office desk with reclining
chair and matching credenza.
Excellent condition. $600. Also
two matching chairs available.
$100 (509) 925-4128.

Will Trade: or sell ALR 2nd
& ALR 3rd series up to date
with digests, etc. Will trade for
First Series of Washington Re-
port. Call (206) 932-2434.

Wanted: Complete set of
RCWA, Mathew Bender’s Cur-
rent Legal Forms With Tax An-
alysis or Am Jur Legal Forms 2d.
Call 624-4184, Spokane.

Will Sought: Anyone know-
ing location of Last Will and
Testament of Mike Dozer,
please contact Helen M. Johan-
sen, #95 Yesler Way, Seattle,
622-8953.

Space Available: For one at-
torney in the Olympic Nat’l Bank
Bldg. with secretarial services
and a small library at a negotia-
ble amount. Call Richard Harris
— 624-5010.

Office Space: For one attor-
ney, Seattle Tower Building,
Third & University, Downtown
Seattle. Library and receptionist
service available. Telephone:
682-1931.
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LAW BOOKS
NEW and USED

New Books

Lawyers Medical
Encyclopedia — 225.00

Tax Fraud and Evasion
Supercedes 1963 Ed. 56.00

Partnership Taxation
2 Vol. 3rd Edition 50.00

American Real Estate
Law - by George Pinder
1524 pages 89.95

Tax Lawyers
Switch your service from GPO
to us — same books,
same prices — prompt and
no hassle.

Available now: Cum. Bulle-
tins, Tax Court Reports and
Board of Tax Appeals —

Partnership Taxation  50.00
Subchapter S Taxation 30.00
Hearsay Handbook 30.00

Used Books

RCWA, Remington on
Bankruptey, Law Ed. (1st
series}, many others, all large
sets available.

Wanted

Washington: Reports, Di-
gests, Law Reviews, Pacific
2nd, Fed 2nd, Fed Rules
Decisions.

Phone 206-325-0190 or 324-0525

A Different Drummer
Book Store

420 Broadway East
Seattle, WA. 98102
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Calendar

Apr. 29 CLE Seminar: Land Use and Environmental Practice,
$35, Holiday Inn, Yakima

May 6 CLE Seminar: Products Warranty: Magnuson-Moss,
$25, Holiday Inn West, Spokane

May 13 CLE Seminar: Products Warranty: Magnuson-Moss,
$25, Washington Plaza, Seattle

May 20 CLE Seminar: Corporation, Business & Banking Law

thru 22 Seminars, $50, Hanford House, Richland (Co-spon-

sored by Corporation Business and Banking Law Sec-
tion and CLE Committee)

May 20 CLE Seminar: Landlord & Tenant, $25, Tyee Inn,
Olympia

May 27 CLE Seminar: Landlord & Tenant, $25, Ridpath
Motor Inn, Spokane

June 3 CLE Seminar: Landlord & Tenant, $25, Olympic

Hotel, Seattle

LAWYER PLACEMENT

Due to space limitation, we are able to list only job openings in
the Bar News.

1. Two man law firm with general practice located in Greater
Seattle seeks association with experienced attorney to share reason-
able overhead and build firm. Respond with resume c/o Box 29,
WSBA, 505 Madison, Seattle, WA 98104.

2. Opening for attorney with or without patent experience
to specialize entirely in patents, trademarks and copyrights. Educa-
tional requirements include an engineering, physics and chemistry
degree, or equivalent, and strong technical patent law background.
Salary — $10,000 on up. Contact Bob Hughes, 988-2061.

3. Three man general practice firm in Kitsap County looking for
an associate whose interests lean to business and trial work. Salary
open. Send resumes to Box 27 c/o WSBA, 505 Madison, Seattle,

WA 98104.

4. The firm of Brown & Tuai looking for attorney admitted to the
Washington State Bar with business and tax background. No ex-
perience necessary. Call 682-8850.

5. Tacoma firm seeks two associates, one as trial attorney; the other
to practice corporate, business and commercial law. Ideal candidates
will have eamed academic recognition, and completed one year or
more of practice. Salary and advancement commensurate with demon-
strated ability. Submit resumes in confidence to P.O. Box 12 c/o
WSBA, 505 Madison St., Seattle, WA 98104.



Person-to-Person
Banking by phone.
| 24-hours aday

Now, Seattle Trust customers can transfer
funds from their savings accounts to their
checking accounts by phone.

Canyou?

During banking hours, all it takes is a call
to their Person-to-Person Banker, the Seattle Trust
officer who supervises all their banking activities.
After hours, they just call our 24-hour emergency
telephone number.

Either way, they get cash in their checking
accounts immediatel y, without trekking down to
their banking office. (Quite a trek if they happen
to be vacationing in Mexico.)

If you can’t get this kind of 24-hour service
from your bank, it’s time you transferred your
checking and savings accounts to ours.

Naturally, you can start the process by
phone. Just call our Thelma Gray
:0 . LY at 223-2000.
¢ 9
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Seattle Trust

SEATTLE TRUST & SAVINGS BANK EST. 1905
Person-to-Pe i i d

Member, Fedecal Reserve Bank, FOIC




WHEN YOU
ADD UP WHAT
YOUR CLIENT’S WORTH,
WE COULD BE HIS
BIGGEST ASSET.

Handling a portfolio can be a real headache. Unless
your client has a Living Trust at Rainier National Bank.

A Living Trustis a planning tool that can save you a lot
of time and frustration. And give your client the kind of profes-
sional money management he needs.

It means we handle the day-to-day management of
your client’s personal holdings. We make sound investment
decisions. Keep accurate records. And provide security for
important papers.

How involved you and your client become in the trust's
management is up to you. You can be in on every decision or
leave everything up to us. And if there's ever any kind of
problem, a trust administrator will be on hand to talk things
over.

The money isn't tied up forever, either. Your client can
cancel the trust at any time. Or set up a program to provide
the children with the same money management later on.

Call John James at (206) 587-7010. A Living Trust could
be worth more than you think.

RAINIERBANK

Trust Division
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