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Do-it-yourself

health care.
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with the stress of today’s
tast-paced, pressured world.

Whether you do it by read-
ing a good book, taking up a
hobby or sport, meditating
(millions do, every day) or
taking off on weekend “vaca-
tions”, relaxation is essential
to maintaining good health.
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Atlast.
A prototype pension and
profit-sharing plan that’s

complex enough

to give

your clients options they want.
And simple enough to save you
time and trouble,

It’s our Variable Form Retirement
plan. (VFR for short.) And it was spe-

cifically developed by Pacificbank’s Trust

Division as a tool for attorneys.

Now lots of other people offer prototype
plans. Most of them are simple, with few op-
tions. And they work fine for clients with
simple needs.

But for not-so-simple clients, you need a
plan like ours. It has options and features
normally found only in individually designed
plans.

If you have a client interested in a defined
benefit plan, we have one, including HR-10.
Money purchase or profit-sharing? We can
handle it. Target benefit? Yes, and more.

Q

Pacificbank

You can use our VFR prototype to
set up new pension and profit-
sharing programs or update old ones. And
while you work with your client in determin-
ing which options best meet his company ob-
jectives, we handle all the paperwork and
manage the investments. Incidentally, our in-
vestment record is one we're very proud of.*

Want to know more? Call John Patterson,
Pacificbank vice president and trust officer, at
(206) 292-3530.

TRUST DIVISION

Member EDLC

*Frank Russell Co., Inc. ranks the Pacificbank Trust Division fourth nationally of
83 banks in equity investment performance for the eight years
ending September 30, 1976.

2  WASHINGTON STATE BAR NEWS JANUARY, 1977



Published by

WASHINGTON STATE BAR ASSOCIATION
505 Madison Street Seattle. Washingion 98104

Jay V. White, Editor

Material. including editorial comment. ap-
pearing herein represents the views of the
respective authors and does not necessarily
carry the endorsenient of the Association or
of the Board of Governors. Direct all copy
to Bar News, State Bar Office, 505 Madison,
Seattle 98104,

© 1976 by Washington State Bar Association

Published monthly. Subsciiption price is $5.00 a
year, 50c a copy. Subscription included with active
membership. Back issues $1 per issue.

United Graphics

WASHINGTON STATE BAR ASSOCIATION
OFFICERS
RICHARD H. RIDDELL
President

DAVID D. HOFF
Secretary-Treasurer

G. EDWARD FRIAR
Execntive Director

R. WAYNE WILSON
Director of Public Affuirs

BOARD OF GOVERNORS
RICHARD H. RIDDELL
President
BRADLEY T. JONES
First Congressional District
CHARLES R. OLSON
Second Cangressionul District

WILLARD H. WALKER. {ll
Third Congressional District

ROBERT R. REDMAN

Fourth Congressional District
MICHAEL J. HEMOVICH

Fifth Congressional District
ROBERT H. PETERSON

Sixth Congressional District
DAVID D. HOFF

Seventh Congre:stanal Disirict
BETTY B. FLETCHER

King County

EDMUND B. RAFTIS
King County

EDITORIAL ADVISORY BOARD

STEPHEN L. DeFOREST
Seattle, Chairman

F. ROSS BOUNDY RANDALL L. MARQUIS

Seatile Yakima

DAVID L. BROOM WILLIAM D. RIVES. I
Spokane Seautle

RAY GRAVES MARJORIE W. RUMLEY
Tacoma Seaile

ODINE H. HUSEMOEN PAUL M. SILVER

Longview Seattle

Volume 31, Number 1
January, 1977

~ WASHINGTON STATE NEWS

FEATURES

10 Realities and Danger Points
New Laws for Juveniles?

13 A Probation Officer’s View of the Juvenile
Justice System

17 A Prosecutor’s View: Justice for Juvenile
Offenders

33 A Practitioner’s Guide to Juvenile Court

IN THE NEWS
21 Professional Liability iInsurance: A Status Report
28 Supreme Court Acts on Rule 9

43 Rule 11: Requirements for Mandatory
Continuing Legal Education; Full Text

DEPARTMENTS

5 Letters

7 Editor’s Page

9 President’s Corner
25 The Board’s Work
29 Around the State
41 CLE Clearinghouse

45 Sections

49 The Courts

51 Notices

53 Calendar

53 Lawyer Placement

Our Cover

A set of swings and a basketball hoop mark a play area
behind the buildings of the King County Juvenile Court
and Youth Service Center in Seatile. This issue features
Jour articles reluting to the state juvenile justice system.
See Editor’s Page.




Attorney’s

Professional Liability
Program

THROUGH MARSH & McLENNAN, INC.
(Since 1871)

Insures more Attorneys in Washington and
the Pacific Northwest than any other Broker

Local Claims Service
Additional Coverages Available
Financing Arrangements
Specialized Unit Handling

Principal Underwriter: American Bankers Insurance Company of Florida 4A1
All necessary elements of coverage up to — $5,000,000
Approved by the Washington State Bar Association

JOIN THE LEADER

Marsh &EMcLennan,Inc.

800 Norton Building, Seattle, WA 98104

Toll Free 1-800-552-7200
Local 223-1240

4 WASHINGTON STATE BAR NEWS JANUARY, 1977



O’Neill’s Response
on Contingent Fees

Editor:

I submitted an article entitled
““‘Should the Courts be Allowed
to Award Substantial Attorneys’
Fees?’ to the editor whicharticle
was published in the September
Bar News. The article was short-
ened by the editor to omit the
proposed legislation relative to
court powers to award attor-
neys’ fees in the interest of con-
serving space. The responses
elicited accordingly were not
germane to the proposal itself but
were a defense of the contingent
fee system.

As 1 stated in my article, the
contingent fee does serve a good
purpose in our system. However,
it does tend to foster litigation
and my proposal is aimed at
counterbalancing that tendency,
as well as at reducing the case-
load of our courts by fostering
settlements.

The trend toward a heavier
caseload on the courts becomes
more marked every day. Bill
Gates’ comment in his article on
Lawyers’ Malpractice Insurance
in the November issue of the
Seattle-King County Bar Associ-
ation Bulletin demonstrates
another effect of the trend:

‘““We lawyers have

helped to make American
society the most claim-
conscious society in history.
As was inevitable, this
claim-making propensity is
taking in lawyers along with
all other classes of defen-
dants. It remains to be seen
whether a system of private
insurance for lawyers will
survive the threat . . .”’

I believe the Bar should con-
sider seriously legislation along
the lines of the legislative pro-
posal which I submitted with my
article which was as follows:

“BE IT ENACTED BY
THE LEGISLATURE OF
THE STATE OF WASH-
INGTON:

**Section 1. Section 374,
page 202, Laws of 1854 as
last amended by Section
512, Code of 1881 and
RCW 4.84.080, are each
repealed.

“New Section. Section
2. There is added to RCW
4 .84, a new section to read
as follows:

““Costs to be called the
attorney’s fee shall be al-
lowed as follows unless the
court, in its discretion,
otherwise directs:

‘“(a) When judgment is
recovered for a money judg-
ment, a fee shall be allowed
in accordance with the
following formula to the
party whose best offer in
settlement made with the
clerk at least two days prior
to the scheduled trial date is
arithmetically closer to the
actual judgment. The
amount awarded by the
court as a reasonable attor-
ney’s fee in such case shall
be not more than twenty-
five (25%) percent of the
difference between the op-
posing party’s such offer
and the actual judgment. If
no offer in settlement has
been filed before that time
by the defendant, the figure
‘“zero’’ shall be used as the
best settlement offer of the
defendant. If no offer in set-

Letters ﬁ

tlement has been filed
before the trial by the plain-
tiff, the figure prayed for in
the complaint shall be used
as the best settlement offer
of the plaintiff.

‘‘(b) When no money
judgment is recovered or a
money judgment is not an
accurate measure to deter-
mine the fee to be allowed
to the prevailing party, the
court may allow a reason-
able attorney’'s fee to the
prevailing party.

““(c) The fee allowed for
by this section shall not be
allowed where there is
other provision for fixing
an attorney’s fee, either
statutory or contractual, in
which event the fee should
be fixed in accordance with
the applicable statutory or
contractual provision.

**(d) The allowance of an
attorney’s fee as costs in an
action is not to be construed
as fixing the fee between at-
torney and client.

‘“(e) To assist the court
in the exercise of its discre-
tion relative to fixing such
attorney’s fees, the Su-
preme Court may make ap-
propriate rules which may
provide that the determina-
tion of a pre-trial fact find-
ing board or panel as to
probable cause or lack there-
of may be considered by the
court, and may provide that
the trial court establish a
cost bond for the party
asserting the claim if there
has been a pre-trial deter-
mination that there is a lack
of probable cause.”

ROBERT A. O’NEILL

Seattle




Office Protocol

Editor:

After 29 odd years practicing
law mostly by telephone I must
express my frustration at the
usual answer when calling a fel-
low lawyer — ‘‘He’s in confer-
ence’’, or ‘‘He’s with a client’’.

Now I recognize the necessi-
ties for attorneys to have calls
held because of important con-
ferences. But I doubt that many
of them are of such dire emer-
gency that the contacted lawyer
can’t accept the call — if briefly.

The time of the caller is valu-
able and usually is dictated by the
need for immediate contact.
Many times secretaries will mark
the call and by the time her em-
ployer gets around to the answer,
the caller is on to something else
or away from his office. When

L /|

Roger W. Disley

the new call is put through there
is often another ‘‘can’t be dis-
turbed’” response.

Only in unusual situations
does my office not put a fellow
lawyer’s call through. We figure
he must have a priority that needs
more than correspondence and
he may be trying to shortstop liti-
gation.

If, upon answer, it appears
that more than a short exchange
is expected we tell the attorney
the exact time we can get back so
he can be available.

I’ ve heard many other lawyers
complain of this problem and
some admit that after repeated
““tied up’’ responses they start
the dictation and go the hard
way — costly for all concerned.

The young lawyer should be
conscious of this. Potential
clients often have a telephone

ESTATE
GUARDIAN

A growing estate?
New York Life insurance can help
your clients conserve it.

It takes more than a will to make sure
that heirs will inherit an estate intact.
Even under the new tax law, there is a
tax that must be paid on larger estates
— in cash. Heirs will need cash to pay
off debts, too. Cash for state taxes.
Administration expenses. Surely, far
more cash than they imagine.

The solution? New York Life insur-
ance can help your clients conserve

New York Life Insurance Company
One Washington Plaza, Tacoma WA 98402

(206) 597-7144

their estates for their heirs — by pro-
viding the necessary cash needed to
pay all estate costs.

Conserving an estate. It's just one
of the ways that I'll be happy to work
with you and your clients to help protect
their families and their futures. | hope
you will call on me soon.

ik

We guarantee
tomorrow today.
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book in their hands and they dial
someone else when they can’t get
through.

NEIL J. HOFF
Tacoma

Bar Examination
Standards

Editor:

[ read an article in the Seartle
Times of December 2, 1976 in
which it is stated that a group
known as the Coalition for Jus-
tice in the Legal System isurging
that the Bar ease the require-
ments of its entrance examina-
tion so as to enable minority
students to pass the same. | am
shocked at the position taken by
this organization and the attor-
neys connected therewith. They
seem to have forgotten entirely
that the purpose of the Bar exam-
ination is to make certain that the
person applying for membership
in the Bar is thoroughly quali-
fied.

The statement of Juan Soliz of
the Legal Aid Society that the
examinations are geared towards
the white culture would indicate
that he has no concept of the
duties of the Bar Association to
the public. I sincerely hope that
the Bar Association will main-
tain its standards and in the ex-
amination require each and every
applicant to be thoroughly and
completely qualified before giv-
ing that person the right to
practice law in the State of
Washington.

WALTER SCOTT
ACHESON
Bellevue



Children (Under 18) In Court

The most conspicuous defendants appearing in
juvenile court are those accused of violent crime.
In the view of some, juvenile courts encourage
recidivism among this class of offenders because
the sanctions are not seen to be as harsh as they
are in ‘‘adult court’’ and a young offender, usu-
ally with the assistance of a private attorney or
public defender, quickly ‘‘learns the ropes’’.
Reflective of this view is an editorial entitled
““Juvenile Justice’’ published December 20,
1976, in The Seattle Post-Intelligencer which
stated in part: ‘‘“These violent young offenders
rely on the juvenile courts to protect them from
severe punishment. They receive too many sec-
ond and third chances to prey upon the commun-
ity . . .. In Washington state, juvenile courts in-
creasingly areturning these cases over to the regu-
lar court system. And rightly. But, this doesn’t
mean that standards for judgment should be left to
individual courts. Clearcut guidelines should be
developed to determine which cases demand
harsher treatment.’’

The paper does not say who should develop
standards or clearcut guidelines, if not individual
courts, but we presume it is the state legislature
that is being addressed. In any event, we have
never thought much of the idea of ‘‘clearcutting’’
and we always had the idea that a concept such as
‘“‘justice’’ involved individual decisions by in-
dividual courts in individual cases: due process.
Moreover, although perhaps not “‘clearcut’’, the
United States Supreme Court has announced
‘‘determinative factors’’ consistent with due
process for evaluating whether the juvenile court
should decline jurisdiction over a juvenile of-
fender, Kent v. United States, 383 U.S. 541
(1966), and these criteria have been approved by
the Washington court, State v. Williams, 75 Wn.
2d 604, 453 P. 2d 418 (1969).

The less conspicuous children in court are the
majority; these are ‘‘dependent’” children —
those who have been abandoned, neglected or
otherwise abused, or who are ‘‘incorrigible’’ —
and ‘‘delinquent” children who are neither re-
peaters nor guilty of violent crime. But maybe
we need some clearcutting for them too. The
point is that if there were any clearcut guidelines

Editor’s Page

to resolve the problems faced daily by the
juvenile courts in this state — which are not
limited to declination hearings — they would
have been implemented long ago.

The articles this month are illustrative. Ed-
ward D. Seeberger, practicing attorney and
Jjuvenile public defender in Yakima, presents ‘‘A
Practitioner’s Guide to Juvenile Court’’ (page
33),which describes a number of basic juvenile
procedures including an outline of the Kent
criteria for declination. Esther Schmeising, pro-
bation counselor at King County Juvenile Court,
and Ronald H. Clark, senior King County
deputy prosecutor, juvenile section, present con-
trasting views as to the proper disposition of
juvenile cases (pages 13, 17). Finally, Marjorie
Anne McDiarmid (pagelO), supervising attor-
ney, juvenile division, Seattle-King County Pub-
lic Defender, presents her views as to the
realities and dangers which would confront the
state legislature in balancing the public’s right to
protection and the young person’s right to due
process if the legislature were to consider pro-
posals to amend juvenile practice statutes which
basically have remained unchanged since 1913.

ALSO IN THIS ISSUE: Of great importance
to all attorneys in this state is the Supreme
Court’s adoption of a compulsory continuing
legal education rule. Only three other states —
Iowa, Minnesota and Wisconsin — have such a
mandatory rule. A report by John Michalik,
Director of Continuing Legal Education for the
bar association, including the full text of the new
rule, commences at page 41 ... Robert R.
Redman, chairman of the Attorneys Professional
Insurance Committee, presents an update on the
subject of malpractice insurance, page 21
. . .The Board of Governors has approved the
creation of a credit union for members of the bar
and related groups, and the Supreme Court has
approved amendments to Rule 9 less restrictive
than those proposed by the Board, see The
Board’s Work, page 25.

COMING UP: The midyear meeting of the
American Bar Association convenes in Seattle
for the first time since 1948, February 9-15.

— J.V.W.
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The Supreme Court is in the process of repub-
lishing and seeking comments on the proposed
new rules providing for audit of lawyers’ trust
accounts. We anticipate that the new rules will be
adopted in the Spring. They were approved in
principle at our September convention in Spokane
by a substantial majority of those attending the
business meeting.

These new rules will be administered by the
Disciplinary Board and will have a direct relation-
ship with the operation of our Clients’ Security
Fund. That fund is financed from our annual dues.
In the past it has indemnified clients whose funds
have been embezzled by their lawyer, up to a limit
of $25,000 per lawyer. The Board of Governors
has recently increased that limit to $50,000 per
lawyer, in stages of $5,000 per year ($30,000 in
1977, $35,000 in 1978, etc.).

If we increase our exposure in this manner—
and most ofus agree we should—it is imperative
that we give the Disciplinary Board the tools with
which to minimize our losses. In the past, there
has been a time lag of a year or more between
commencement of a disciplinary investigation of
an embezzling lawyer and his ultimate suspension
or disbarment. During the interval, experience
has shown, that the embezzler has often been busy
robbing Peter to pay Paul and getting more and
more deeply involved. Under the new rule, when
the client complains to the bar that although his
case has been settled for three months his lawyer
won'’t settle up with him, the Disciplinary Board
can immediately dispatch the bar’s staff auditor to
the lawyer’s office to inspect the lawyer’s trust
account records. If those records are awry, the
Chairman of the Disciplinary Board can authorize
such further immediate investigation as is indi-
cated and, where appropriate, can move swiftly to
seek interim suspension of the lawyer under DRA
9.2. Due process for the lawyer and the confiden-
tiality of the client’s records are both fully pro-
tected under the provisions of the proposed rules.

Those lawyers who violate their trust constitute
only a miniscule percentage of our membership.
Yet the damage they do to the public image of
lawyers is substantial. If we are to assume our full
responsibility to the public for these detalcations,

The President’s Corner

we must have the tools to cut our losses and to
keep our Client’s Trust Account viable. These
new rules won’t make saints out of sinners, but
they will permit your state bar to limit the damage
the sinner may do—to the public and to you.
Hopefully, the mere existence of the rules may
also help a few well intentioned but weak lawyers
to avoid the pitfalls to which sloppy handling of

trust funds can lead.




New Laws for Juveniles?

Realities and Danger Points

““To impose a regulated mandatory sentence on a child
of twelve which is not proportionate to his degree of
culpability is not only cruel, but also destined to failure
because it will be recognized by the child as illegiti-
mate.”’

By MARJORIE ANNE McDIARMID

The basic statutory scheme which still controls
juvenile practice in the State of Washington was
enacted in 1913.' The additions thereto since that
time have been responsive to the availability of
federal funding for various programs? or to the
needs of the Division of Institutions to better
define its role in the incarceration of juveniles.3
Much of the change in juvenile law which has
occurred through case interpretation has not been
codified.*

Many books and articles® contain careful
analysis of the changing perceptions of the
juvenile justice system and I will not attempt to
replicate them. It is sufficient to say, as has the
United States Supreme Court,® that the original
hope that juvenile systems through the use of
social science expertise would be able to remold
young lives for the better has proved largely illu-

'RCW 13.04.010 et seq.

2RCW 13.06.010 et seq. These are provisions for the use of so
called subsidy funds to augment community based probationary
programs.

SRCW 13.04.190 et seq. The most recent provision requires that
as of July, 1977, juveniles who have been adjudicated incorrigible as
opposed to delinquent may not be incarcerated for longer than 30
days in the Department of Institutions.

4The key United States Supreme Court cases in the field are of
course: /n re Gault, 387 U.S. 1 (1967) (right to due process in
juvenile hearings) and /n re Winship, 397 U.S. 358 (1970) (the
standard of proof is to be beyond a reasonable doubt).
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sory. The reasons for this failure lie partly in lack
of resources to apply what is known about rehabil-
itation and partly in the limits of such knowledge.

The result of this failure of expectation has been
twofold. Critics concerned with the fact that many
children are being punished without regard to
proof that they have engaged in criminal conduct
have insisted that the reality of punishment be
recognized and adequate procedural safeguards
insured. Similarly, critics who feel that emphasis
on rehabilitation has obscured the right of the
community to protection demand that the
punishment objective of the court be made
specific. Work is now underway in the legislature
to draft a bill which hopefully will be responsive
to both these concerns.”

3See, e.g., Handler, The Juvenile Court and the Adversary Sys-
tem: Problems of Function and Form, 1965 Wis .L..Rev. 7; Young,
Social Treatment in Probation and Delinquency (1937) p. xxvii
(Forword); 1965 Report of the United States Commission on Civil
Rights, ‘‘Law Enforcement—A Report on Equal Protection in the
South’ pp. 80-83; Lehman, A Juvenile’s Right to Counsel in a
Delinquency Hearing, 17 Juvenile Court Judges Journal 53, 54
(1966); Naon. Responding to Youthful Offenders: An Overview and
Critique of the Juvenile Justice and Corrections System, Office of
Program Research, House of Representatives, June 11, 1976.

$In re Gault, supra at 17-31.

"Youth Services Act, proposed by Rep. Ron Hanna and the Sub-
committee on Corrections; this bill is still in the early stages of
formation.



It does not follow, however, that because the
original dream of the juvenile court as a social
instrument has not and, perhaps, cannot be
achieved, there is no place for a separate juvenile
system. The fact remains that the bulk of juveniles
are children or adolescents, in the common under-
standing of those terms, and a court with a
specialized understanding of how children behave
and what degree of punishment is appropriate to
childish behavior has a place in any society which
does not consider itself draconian.

The question confronting the legislature, then,
is to develop a juvenile system which recognizes
several realities. First, the majority of children
appearing before the court will be charged with
criminal activity and will be subject to sanctions
including loss of liberty. This reality carries with
it the recognition that they are entitled to the
constitutional and legal protections extended to
any person charged with crime.®

Second, many juveniles come into the courts

8If anything, the insistence on a punishment ob jective carries with
it the requirement that greater recognition of due process rights be
accorded inthe juvenile system. Aslong as rehabilitation remains the
announced objective of juvenile proceedings, the courts are willing
to withhold certain criminal law protections. See McKeiver v.
Pennsylvania, 403 U.S. 528 (1971).

Marjorie Anne McDiarmid is Supervising Attorney for the
Juvenile Division, Seattle-King County Public Defender.

with very real problems which are not of their own
making. Appearingevery day in juvenile court are
the disturbed child, the uneducated child, and the
child deprived of a stable home structure. We do
have expertise to deal with these discrete prob-
lems and, in so far as these contribute to criminal
conduct, it makes sense for us to apply our exper-
tise in the context of the juvenile court. This does
not mean programs for the sake of programs nor
does it mean subjecting every child coming before
the court to a complex structure of requirements
which will in all likelihood be the prelude to
failure.® But it does mean the commitment of
resources—money—to those problem solving
programs which are necessary.

Third, there is the reality alluded to above that
the persons appearing before the court are chil-
dren or adolescents. The recognition of their im-
maturity carries several corollaries. First, the of-
fenses with which they are charged frequently
sound more heinous than in fact they are. Robbery
in the juvenile context may be nothing more than
one child’s taking another’s candy money, and
assault may be the schoolyard fight. This does not
mean that the conduct should be ignored, but a
proper sense of proportion must prevail. Second,
children cannot be expected to behave with the
same degree of responsibility toward the formal
structure of the court that adults can reasonably be
expected to demonstrate. All too frequently, a
child ends up subject to severe sanctions not be-
cause of the nature of the child’s offense, but
because of his or her failure to be in the proper
place at the proper time to deal with probation
officers and the court. As any parent should know,
itrequires patience and a willingness to deal with
incidents one at a time to discipline children ap-
propriately.

Finally, because the juvenile court by definition
spans such a wide range in the maturity of those
appearing before it, it is impossible to develop a
neat system of sanctions which will be responsive
to the degree of culpability of all children appear-

%There have been studies indicating that for the child without a
discrete problem, the absence of probationary intervention is some-
times the best way to produce a positive behavioral change. See,
e.g., Lipton, Martinson, Wilks, The Effectiveness of Correctional
Treatment: A Swurvey of Treatment Evaluation Studies, Praeger Pub-
lishers (1975); Vinter, Sarri, Time Oui, A National Study of Juvenile
Correctional Programs, University of Michigan (1976).
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ing before it. Given the identical crime and the
identical history of past behavior there is still a
wide gap between the understanding, the willful-
ness, and the prospects for preventing future mis-
behavior between different youth. Even
chronological age does not provide an infallible
index as to the maturity and corresponding culpa-
bility of the child.

Any comprehensive juvenile legislation re-
sponsive to the realities mentioned must seek to
provide procedural regularity and safeguards to-
gether with a system which will provide services
and make allowances for the need for flexibility in
disposition. There are some danger points: First,
while responding to the legitimate demands of the
community for sanctions and protection, there are
those who fail to see that ademand for punishment
carries with it the necessary right to full due pro-
cess protection. We have sanctioned a modified
due process for juveniles on the theory that the
purpose of the court was correction rather than
punishment. ' If, as current legislation proposes,
we move to a more punishment oriented ap-

10See above, note 8.
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proach, we are required to go beyond current case
law in the assurance that punishment will not be
visited on those who the state cannot prove are
guilty. The fact that juveniles require flexibility in
that punishment does not change this require-
ment.

There are some who equate flexibility with a
denial of due process guarantees. To do so con-
fuses the two separate features of any criminal or
quasi-criminal adjudication: the fact-finding and
the disposition. These people succumb to the
temptation to down-play the rights of the child in
the first stage so that an **appropriate’’ solution to
the child’s underlying problem may be found. I
suggest that this approach not only flies in the face
of our basic freedoms, but it is also counter-
productive. In the work I have done, with children
it is my experience that whenever sanctions are
imposed a child’s first response is ‘‘that’s not
fair.”” If we build a justice system in such a way
that the issue of guilt becomes submerged, chil-
dren will perceive it. Particularly if punishment
becomes the object of the court, juvenile offend-
ers will have just ground jor complaint.

A second danger point is the failure to recog-
nize that children, even more so than adults, are
individuals who must be dealt with individually if
we are to have anything other than an ineffective,
punitive system. This does not mean that sanc-
tions are not appropriate, but if they are to be
effective they must be understood and to be un-
derstood they must be responsive to the child’s
ability tounderstand. Toimpose a regulated man-
datory sentence on a child of twelve which is not
proportionate to his degree of culpability is not
only cruel, but also destined to failure because it
will be recognized by the child as illegitimate.
Again ‘‘it’s not fair.”’

The current draft bill pending in the legislature
still has not found its resting place on several of
these critical issues. If we are to have legislation
which properly recognizes the community’s right
to sanctions, there must be a concommitant right
to due process protection. Similarly, the desire for
sanctions cannot be permitted to tie us into an
unworkable structure of compulsory responses to
what may be very different kinds of conduct. As
members of the bar, our commentary on this
proposed legislation is needed to insure that the
necessary balance will be achieved. 4



A Probation Officers View of
the Juvenile Justice System

By ESTHER SCHMEISING

This article is an expression of some long re-
strained observations on a system of dealing with
children which is not only generally inept, but
sometimes downright destructive to those whom
it purports to ‘‘serve.’’ The blame for this deplor-
able state of affairs rests not just with the juvenile
justice system itself, but with a society whose
structures and values are increasingly hostile to
the dependent child and his family.

The legal system alone cannot bring about the
changes necessary to begin making an impact on
the problem; but an increased awareness on the
part of the legal profession to the dimensions of
the ““‘war on children’” may at least suggest direc-
tions in which we all must move if we hope to
curtail some of the damage that is being done in
the name of ‘*justice’’.

Background

Few would dispute the assertion that /n re
Gault, 387 US 1 (1967) has had a sweeping impact
on the administration of the juvenile justice sys-
tem. While the rights established in that decision
were significant in themselves, they have had the
added effect of introducing into a closed juvenile
system substantial numbers of attorneys whose
views on due process have altered the role of the
probation officer. In general, this has worked to
the child’s benefit, by freeing the probation of ficer

from the responsibility of prosecuting the state’s
interest, and by providing the child with an adult
spokesman who keeps the probation officer’s
treatment plans honest.

Historically, the juvenile court was established
to deal with children whose delinquencies were
assumed to arise from their dependency; i.e., or-
phans who stole to feed themselves, or young
Oliver Twists who were victimized by morally
decrepit Fagins. The court-employed social
worker/probation of ficer was assigned the task of
identifying the corrupting influence in the child’s
life and prescribing an appropriate remedy for it.
The connection between cause and cure was fairly
direct and simplistic: for orphans, adoptive
homes; for children of morally corrupt parents,
appropriate foster parents; for children whose be-
havior resisted this sort of modification, ‘‘retrain-
ing”’ in the State Training School. All of these
treatments, of course, turned out to be more
‘‘appropriate’’ forthe children of the poor than for
any other segment of the population. The children
of the middle class and the affluent seldom ap-
peared in Juvenile Court; but, if they did, they
generally were represented by an attorney, and
seldom underwent the ‘‘treatments’’ provided by
the state, because their parents could afford the
private counseling which the courts so firmly be-
lieved would change the direction of their young
lives.

3
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In spite of the obvious class bias in this struc-
ture, the role of the social worker/probation
officer was not inherently compromised if he
chose to act as an advocate for the child. As long
as society as a whole was benevolently disposed
toward children, and had confidence in the agen-
cies chosen to work with those children, there was
opportunity for the probation officer to present
meaningful alternatives to children who had run
afoul of the law.

The Politics of the Present

Unfortunately, society is no longer kindly dis-
posed towards children. Since the rebellion of the
middle class students during the 60’s, America’s
disenchantment with young people has deepened,
increased in bitterness, and expressed itself most
frighteningly in what some have called genocidal
attempts to eliminate the children of the poor
entirely. As parents, we are disillusioned by the
unremitting demands that children make ofus; we
are bewildered and guilty about our inability to
help our children develop a morality that is sensi-
ble to them and also acceptable to us; in short, we
need scapegoats, and the juvenile justice system is
providing them for us in large numbers. In King
County last year it is estimated that there were
22,000 *‘referrals’’ to Juvenile Court. More than
half of these were diverted out of the system to
community agencies (whose numbers and finan-
cial ability to deal with children are dwindling.)
The remainder were funneled through the pro-
cesses which Edward D. Seeberger describes
elsewhere in this issue of the Bar News. The re-
sult, in King County, has been approximately
1000 adjudicated delinquent wards on supervised
probation at any given time.

Inreading Mr. Seeberger’s article, one is struck
by the orderly, deliberative nature of this legal
process. ‘‘“The focus is on the child, not the
crime,”’ he observes. Perhaps that is true in the
court in which he practices. In the King County
Juvenile Court, the focus is on the politics of
juvenile delinquency. During the recent election,
public officials fell all over each other offering
their solutions to the problems of juvenile crime,
and each solution seemed more punitive than the
last. Declines of jurisdiction have become more
frequent, and contrary to Mr. Seeberger’s obser-



vation, the adult courts do notr view the child
coming directly from juvenile court as a first of-
fender, nor do they treat him more leniently. A
recent study by Juvenile Parole Services indicated
that juveniles appearing in adult court after a de-
cline of jurisdiction are much more likely to re-
ceive a prison or jail sentence than an adult first
offender. The only time I would ever recommend
a decline of jurisdiction as astrategic move, given
the public outcry to punish juveniles as adult of-
fenders, is if the evidence is so weak that it will
not pass the test of sufficiency in adult court.

To function as an advocate and act in the ‘‘best
interest of the child’’ in such an emotionally
charged political atmosphere is almost always
difficult and sometimes downright impossible.
The social worker/probation officer in this system
is the person in the middle: sneered at by defense
attorneys who see us ‘‘doing the legwork’’ for the
prosecutor, and castigated by the newspapers as
“‘bleeding hearts’> who mollycoddle criminals.

Indeed, the ‘‘best interest of the child’’ is be-
coming increasingly less important as a basis of
juvenile courtaction, giving way to such concepts
as ‘‘the right of the victim to be made whole’’
(used as justification for assigning $1500 restitu-
tion to an unemployed youth who had been unable
to finish high school.) When used by the state to
justify frankly punitive measures, ‘‘the best in-
terest of the child’’ can lead to some strange
recommendations. For example, I recall a deputy
prosecuting attorney arguing that 1500 hours of
community service should be required of a 14 year
old boy on the grounds that it would give him a
better opportunity to work through his remorse
than would the 300 hours suggested by the proba-
tion officer!

It appears that the King County prosecutor’s
office has abandoned the * ‘best interest’’ concept
entirely. That office now operates solely on the
basis of a ‘“matrix’> which mindlessly assigns
community service hours and days in detention
without any reference whatsoever to the needs of
the child. This frankly adversarial stance does
have its advantages, however. It forces the child’s
attorney and the probation officer to work together
as advocates for the child: the one represents what
the child perceives as his interest, and the other
represents the child’s interest from the standpoint
of the best social treatment for him.

Is There Hope for Probation?

It must be frankly recognized, however, that
the concept of supervised probation for the child
may well go the way of ‘‘community treatment”’
for mental patients: sometimes the least damaging
alternative is simple neglect. The number of foster
homes, group homes, and intensive treatment
facilities has grown smaller as the rising tide of
public indignation has permitted funding sources
to rundry. The better private agencies have all the
children they can handle; the poorer ones are
sometimes so bad that a child is literally better off
on the street. Often the social worker finds it
necessary to recommend commitment to an in-
stitution simply because there is no appropriate
non-institutional resource. Even when a
showplace public institution like Echo Glen might
represent an appropriate placement, one won-
ders about the quality of care when cottages de-
signed to house sixteen children actually hold
twenty-two.

The greatest problem confronting the probation
officer who is supervising a child on probation
often is the difficulty in convincing the child of his

Esther Schmeising, M.S.W, has been a Probation Counselor at
the King County Juvenile Court for four years. She is the Chairper-
son of the Associated Social Workers, an association of court work-
ers at the KCJC who have bound themselves by a Professional Code
which commits them to act ‘‘in the best interest of the child.”” Ms.
Schmeising is a member of the National Association of Social
Workers and the Washington Association for Children with Learning
Disabilities. Her views are her own, and do not necessarily reflect
those of any other agency or person.
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increased vulnerability once wardship is estab-
lished. Impressed by the fact that he has a lawyer
o ‘‘get him off,”’ many juveniles have no idea of
the implications of probation. A child who simply
runs away from home, for example, cannot be
committed to a state institution as a dependent
child; if, however, that child commits a shoplift-
ing offense and is placed on probation, he then
may find himself sitting in detention for the same
act of running away. Recent statistical analyses of
reappearances (violations of probation) by chil-
dren in the state special supervision program
showed that nearly half these violations were for
dependency or status offenses. It is particularly
true that girls are likely to be committed to state
institutions for status offenses if they were wards
of the court at the time they committed the
offense.

Parents can pose a particular threat to the child
who is on probation because they can render the
child homeless simply by notifying the probation
officer that the child is out of their control. Unless
the probation officer can dream up a resource
quickly, the child may be ‘‘sheltered’’ in deten-

e

(Sincc 1882

1S

PRINTING
COMPANY

@@5
MWW

Jir i /’WM
m%”;f 2

68 S. WASHINGTON ST., SEATTLE 98104
TELEPHONE 624-4565

16 WASHINGTON STATE BAR NEWS JANUARY. 1977

tion for weeks at a time, just because there is no
other place for him to live. Although essentially a
dependency situation, the protective legislation
which prohibits detention of dependent children
will not apply to these youngsters because they are
adjudicated delinquents.

An additional burden placed on the child by
wardship is the impossibly high standard for so-
cial emancipation, and an absence of a legal
emancipation procedure where it might be appro-
priate. It would be helpful if there could be a
no-fault dissolution of the parent-child relation-
ship when either party could show that the child
would benefit from it. We might then place chil-
dren in room and board situations where they
could become self-supporting. Children who are
not wards of the court often live independently
with parental permission (or because parents
threw them out) and many survival skills are
learned in this way. But the court will seldom
allow such a marginal arrangement for a child
under its supervision.

School attendance beyond the age of 16 is also
required of some children under wardship, and
truancy can become the basis for a probation vio-
lation. Yet few school districts have the
specialized programs that can provide for the
needs of this reluctant group of students. Again,
the child is placed in peril of loss of liberty by
forces which are really beyond his control.

Summary

The flaw in the concept of treatment through
punishment as it is being applied to juveniles is
that responsibility to society is leamed, and the
teaching of it requires considerable investment of
adult time and interest. Punishment does not teach
responsibility; it only seeks to extinguish undesir-
able behavior, and that extinction may be only
temporary unless the punishment is repeated over
and over. In an adversary system which seeks to
punish juveniles, the probation officer may well
find himself in conflict with the agency which
employs him. If the present trend toward the adult
standard of punishment in juvenile court con-
tinues, the probation officer may have to choose
between leaving the system entirely, or abandon-
ing his ethical commitment to the best interest of
the child. O



A Prosecutors View:
Justice for Juvenile Offenders

By RONALD H. CLARK

Traditionally, the formal juvenile court process
has focused upon ‘‘helping’’ juvenile offenders
and has almost exclusively utilized the treatment-
rehabilitation model. The participants in the for-
mal court process (judges, probation officers, de-
fense attorneys and prosecutors) have seldom
acknowledged other purposes in sentencing
juvenile offenders. This approach has proved it-
self to be incomplete and inadequate. The credi-
bility of the juvenile court has suffered. Disposi-
tions entered by the court have been in many
instances disproportionate and disparate. The
general deterrent value of the criminal law has
been seriously undermined. Furthermore, this
method of dealing with juvenile offenders has
failed to provide an effective means of controlling
juvenile crime.

The Goal

The theory that the objective of the juvenile
justice system is to ‘‘help children’” who commit
crimes had its genesis in the late 19th century. The
reformers of that period placed greattrustin social
workers and their ability to alter or modify be-
havior and conditions which caused it, and,
thereby, to protect society from lawbreakers.
Concepts attendant to the criminal justice system,
such as guilt or innocence, crime and punishment,
rules of evidence, and the like, were to be aban-
doned in favor of a purely clinical model designed
to help inherently good but sick children.

The inadequacy of this clinical approach is
reflected in its results. No matter what method of
evaluation is used, it is apparent that juveniles are
responsible for a major portion of today’s crime
problem. It is estimated that persons under the age
of 18 are responsible for 45 percent of all serious

crime. Recent research established that approxi-
mately 70 percent of all burglaries in the Seattle
area wereattributable to juveniles. Between 1960
and 1970, total juvenile arrests increased about
seven times faster than adult arrests.! Equally
alarming are the types of crimes committed by
today’s youthful offenders: the juvenile court cur-
rently is sentencing armed robbers, rapists, mur-
derers, professional burglars and forgers.

Over the past decade, many persons concerned
with the juvenile justice system have addressed
the question of community protection and have
reevaluated the effectiveness of the system in
dealing with that problem. The President’s Task
Force in 1967 declared that ‘.. .the guiding con-
sideration for a court of law that deals with
threatening conduct is none the less protection of
the community.”’? After spending five years
studying the juvenile justice system as the chair-
man of the joint American Bar Association —
Institute of Judicial Administration Commission
on Juvenile Justice Standards, Judge Irving R.
Kaufman stated:

It has become increasingly apparent that our
traditional system of juvenile justice is a fail-
ure. It neither safeguards society from vio-
lent juveniles nor provides adequate pro-
tection for the alarmingly large numbers of
children reared in brutal environments.?

R. J. Gemagni, Diversion of Juvenile Offenders from the
Juvenile Justice System, Criminal Justice Monograph: New Ap-
proaches to Diversion and Treatment of Juvenile @ffenders, (LEAA,
1973), p. 9 and City of Seattle Criminal Justice Plan for 1977, p. 80.

*Task Force on Juvenile Delinquency, Task Force Reporit:
Juvenile Delinquency and Youth Crime, (Washington D.C.) The
President’s Commission on Law Enforcement and Administration of
Justice, (1967), at p. 9.

3Judge Irving R. Kaufman, “*Of Juvenile Justice and Injustice”,
American Bar Association Journal, Vol. 62, p. 60.
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During 1976, both New York and California have
reformed their juvenile codes by requiring that the
court in a juvenile offender case take into account
the need for the protection of the community.
In this jurisdiction, protection of the public
ought to be an explicitly acknowledged goal of the
juvenile court. The goal of *‘helping children’’
need not be completely eschewed but ought to be
properly relegated to a less exclusive position.

The Model

There are many arguments against the tradi-
tional clinical model and in favor of a justice or
accountability model. First, coercive treatment
has the potential of being punishment. Whether
the place of incarceration is termed a “‘prison’’ or
a ‘‘juvenile correctional facility’’, or ‘‘special
programs’’, the fact is that the perceived effect is
that of punishment or incapacitation. This fact
was recognized in the landmark Gaulr case when
the Supreme Court afforded due process rights to
juveniles who faced a potential loss of liberty.
Understandably, the court is reluctant to impose
harsh punishment on youths, but that is all the
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Ronald H. Clark is Senior Deputy Prosecuting Attorney. Juvenile
Division, King County.

more reason for demanding honesty in the label-
ing of the nature of the disposition. For if it is
admitted that punishment or incapacitation is
being imposed, then the tests of proportionality
and faimess as limits on the state’s power to
coerce can be applied.

Another problem with sentencing juveniles on
the basis of a diagnosed social need is the disparity
it creates in dispositions among offenders com-
mitting similar crimes. When the basis for the
sentence is to be found in an examination of the
law breaker’s needs and background rather than
the crime which brought him before the court, itis
only natural to expect that an offender who comes
from an unstable family, is unemployed, and un-
educated will be in need of more drastic treatment
and intervention than someone who has a family,
job and education even though both people may
have committed the same crime and have similar
criminal records. A related problem is the sen-
tencing of juveniles to institutions not because of
their crimes but because there is no suitable com-
munity resource to meet the diagnosed social



need. It would be unwise to design a sentencing
system which inflexibly assigned punishments to
crimes. Discretion is a necessary element of jus-
tice, but itshould be subject to guidelines. Other-
wise, the participants in the juvenile system may
find themselves inadvertently punishing youths
unfairly and irrationally on the basis of their race
and economic status rather than for their antisocial
conduct. Certainly, we have an obligation to treat
children as well as adults with some degree of
“‘objectivity, equity, and consistency’’.

The King County Prosecuting Attorney’s office
has adopted a set of guidelines which requires that
the severity of what is clearly a sanction (com-
munity service, detention and commitment to a
state institution) be determined by the age of the
offender, seriousness of offense and criminal rec-
ord. A discretionary variance from the normal
recommendation must be based on aggravating or
mitigating factors (race, sex, and the like are not
to be considered), stated in writing and approved
in writing.

The most crushing blow to the clinical model
has been delivered, not by the civil libertarians
who point out the injustice and potential dangers
of the system, but by the very sociologists and
criminologist who were once its most ardent sup-
porters. Their attempts to measure and document
the effectiveness of programs designed to deal
with crime by treating the problems of individual
offenders indicate consistently that we simply do
not know how to effect criminal behavior through
treatment. The most famous of these is Robert
Martinson, who, after reviewing over 200 studies
measuring recidivism rates of various treatment
programs announced that ‘‘with few and isolated
exceptions, the rehabilitative efforts that have
been reported so far have had no appreciable ef-
fect onrecidivism’’.* It should be noted that about
half of the studies Martinson analyzed dealt with
programs involving juveniles.

Another argument against a sentencing system
which focuses primarily on the rehabilitative
needs of the offender, is that it necessarily under-
mines the general deterrent effect of the criminal
law. The notion of deterrence has, until recently,
been extremely unpopular among authorities in

*Robert Martinson. What Works?—®@Questions and Answers
About Prison Reform, 35 The Public Interest at p. 25.
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the criminal justice field. In the last ten years,
however, a growing body of research has emerged
which provides impressive evidence for the prop-
osition that general deterrence (the effects of
threatened punishment) is effective and that it is a
proper goal of the criminal justice system.®

Some Results

During the past couple of years, there has been
anincreasing concern in the King County juvenile
justice system with the need to protect the public
and to hold juveniles accountable for their crimes.
Restitution ordered to be paid to victims has gone
from $87.50 in 1973 to approximately $19,000.00
in 1975. The number of delinquency petitions
filed in 1975 almost doubles the number of peti-
tions filed in 1973. More serious or chronic of-
fenders have been committed to state institutions.

5Barnes and Teeters, New Horizons in Criminology, atp. 337 (2nd
ed. 1954); see also F. Tannenbaum, Crime and the Community at p.
478 (1938); W. Reckless, The Crime Problem at p. 508 (4th ed;
1967). J. Andenaes, General Prevention Revisited; 66 J. of Crim. L.
and Crimin., at 341 (1975). 1. Ehrlich, **Participation in Illegitimate
Activities: A Theoretical Investigation,”” The Journal of Political
Economy (May/June 1975), 545.

The total number of commitments to institutions
entered in 1975 almost triples the number of
commitments in 1973. While cause and effect is
difficult to establish, it seems more than mere
coincidence that the juvenile crime rate is now
decreasing in Seattle. For the first 6 months of
1976, compared to the same period in 1975,
burglaries were down 21 percent, robbery 27 per-
cent, auto theft 37 percent and vandalism 22 per-
cent.®

Rather than focusing solely upon the best in-
terests of the juvenile offender and utilizing a
strictly treatment approach, the juvenile justice
system should pursue the goal of protecting the
public from juvenile crime. As a court of law and
an agency of the criminal justice system, the
juvenile court should provide fairness, general
deterrence, certainty of punishment and propor-
tionality in sentencing. The goal of rehabilitation
should not be rejected but should be relegated to
its proper place. O

5Tim Burgess, Do We Finally Have a Handle on Juvenile Crime?
Maybe. S.P.D. Journal, July-August 1976.
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 WASHINGTON NEWS

Professional Liability Insurance:
A Status Report

By ROBERT R. REDMAN

After thorough investigation of the market and
extensive negotiations, a program of professional
liability insurance for Washington lawyers will be
offered through the American Bankers Insurance
Company of Florida. The coverage is available to
Washington lawyers through the American Bank-
er’s authorized brokerage firms of (a) Alexander
and Alexander, (b) Marsh-McLennan and Mercer
and (c) Quinan-Pickering.

The policy is a claims made form, but *‘prior
acts’’ coverage for upto three years is available on
a 30% basic premium per year surcharge. Various
limits are available starting with a $100,000 limit
to a $5,000,000 limit policy, and various deducti-
bles are offered ranging from $1,000 to $50,000.
By way of example, assuming no prior claims, a
$1,000,000 policy with a $1,000 deductible will
carry a premium of $393. Increasing the deducti-
ble or decreasing the limit will reduce the pre-
mium. Unlike the previous Affiliated FM policy,
American Bankers does not offer a first dollar
coverage.

The basic policy does not provide securities law
coverage. However, American Bankers may on
an individual basis place such coverage through
Lloyds at an additional premium for those attor-
neys or firms who might be engaged in securities
type work.

Defense costs are not included in determining
the limit on the American Bankers’ policy but are
considered in the SEC coverage that is offered
through Lloyds.

There is no extra charge for attorneys added to
the policy after the first 30 days of the policy’s
existence. On the other hand there is no pro rata
rebate for an attorney leaving a firm during the
course of the policy period.

““Tail’’ coverage for lawyers who areretiring or
leaving practice is available at 60% of the basic
premium for the first year of coverage and 40% of
the basic premium for each year thereafter.

American Bankers has indicated that a form of
policy will be available to governmental lawyers
and of counsel. However, this special policy will
coveronly claims that would be unconnected with
the business of their employer. In other words, it
will cover only any private practice done outside
the scope of their employment.

Policys will be written naming, when applica-
ble, the firm as the named insured and not the
individuals who comprise the firm. This, again, is
a variation from the Affiliated FM policy, which
insured the individual lawyer.

The foregoing are comments on the major fea-
tures of the new policy as compared with the
existing policy written by Affiliated FM. How-
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LM! also carries a full line of office
supplies and equipment, including sta-
tionery, corporation seals and legal
blanks. Notary Public Commissions
are a specialty.

Call today for fast, reliable service from the
LMI office nearest you.

LEGAL MESSENGERS, INC.

Seattle 216 James Street / 98104
622- 2643
Process Division — 623-8771

Tacoma 944 Court “E" / 98402
272-3249

Everett 2927 Rockefeller / 98201

\\ 258-4591 /
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ever, if further details are desired by individual
practitioners or firms, they may be attained by
contacting any of the brokers mentioned above.

The Insurance Committee is advised that there
are at this time very few professional liability
carriers authorized to write in Washington and
actively (in some cases only passively) undertak-
ing new business. The American Bankers pro-
gram, outlined above, at this time seemed to the
Insurance Committee to clearly be the most ac-
ceptable, all factors considered.

The problem of obtaining professional liability
insurance for lawyers at a reasonable cost is now,
and for at least the near future will remain, a
vexatious one. There are some small but hopeful
signs that the worst of the crisis may be over. The
Insurance Committee is advised that some car-
riers, who have in past years either entirely left the
market or who have placed a moratorium on any
new business, may be considering coming back
into the field. It is conceivable that another year
may find an entirely different attitude for profes-
sional liability insurance for lawyers. However,
that simply remains to be seen. It should be em-
phasized that this is only a hope and not a predic-
tion!

It was andis apparent to the Insurance Commit-

Robert R. Redman is the Board of Governors member from the
Fourth Cengressional District. He is chairman of the State Bar
Attorneys Professional Insurance Committee.



tee that the past few years have seen almost cha-
otic conditions in the field of professional liability
insurance. Some comments about the past history
and reasons for these chaotic conditions might be
of assistance in understanding the problems that
the Insurance Committee has been grappling with
in dealing with the present market.

A few short years ago, the professional liability
carriers began to see an adverse situation develop-
ing in terms of their loss ratios. Atabout the same
time, the insurance carriers sustainedrather heavy
losses in their investment portfolios so that they
were no longer able to sustain underwriting losses
through investment income. Again at about the
same time, the medical malpractice crises sprang
nearly full blown upon the scene, and the rever-
berations from this situation undoubtedly in-
fluenced the carriers in their attitude towards
other lines of professional liability insurance.
Also, the carriers, in examining their claims data,
determined that in an occurrence type policy the
claims history indicated that during the first few
years of the life of the policy few claims were
noted, but as the years increased so did the
number of claims. This information, coupled with
recent decisions around the country that substan-
tially increased the period of limitation, sounded
the death knell of the occurrence type policy. At
the present time, nationwide there appears to be
little, if any, lawyers professional liability insur-
ance written on an occurrence basis. If an occur-
rence form is used in order to cover the losses that
might occur throughout the potential life of the
policy, companies tend to charge extremely high
premiums.

On the other hand, the claims made policy,
while perhaps not as satisfactory from the in-
sured’s position, does afford a carrier an oppor-
tunity to know what its loss position is within a
definite period of time. This factor of certainty
permits the companies to offer coverage for a
premium that does not have to take into account a
long ‘‘tail’’ potential liability and loss.

It should be noted again that the uncertain situa-
tion of professional liability coverage is not pecu-
liar to Washington. It is a nationwide problem that
practically every bar association in the country is
attempting to deal with. It at least is some small
comfort to know that Washington enjoyed one of

the lowest rates in the country during the past two
years, and even with the increased premium of the
American Bankers policy as compared to the pre-
vious Affiliated FM program, Washington still
enjoys a rate on comparable coverage that is sub-
stantially closer to the bottom of the country-wide
quotations than the top.

The Insurance Committee has been charged
with a dual mission by the Board of Governors.
The first responsibility was to find the best avail-
ablereplacement for the Affiliated FM policy that
expires on January 31, 1977, and then to examine
available alternatives to the present system of
obtaining professional liability insurance for
Washington lawyers. Having accomplished the
first order of business, the Insurance Committee
can now turn to the second phase, which involves
essentially looking to the future. If the market
continues in its unsettled and uncertain state, it is
apparent that the Washington State Bar Associa-
tion may be better served by some other medium
than simply going out into the marketplace and
taking the best available program at the prevailing
rate. The Insurance Committee has and will con-

Now Is The Time

... To eliminate your time

keeping and billing /\.
problems with
individualized
data processing §
services. [
CALL OR WRITE
FOR OUR FREE

BROCHURE
(206) 285-3260

1]\ I —
HITEAN
SERVICES CORPORATION

100 Lake Union Bldg. ¢ Seattle, WA 98109
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tinue to study and analyze available alternatives.
The alternatives studied thus far include (a) form-
ing an insurance company, either of a mutual or
reciprocal type, (b) hiring or renting an insurance
company to ‘‘manage’’ a program of the
Washington State Bar Association, (c) setting up
an insurance company in Bermuda for the purpose
of writing insurance for the Washington State Bar
Association, (d) setting up an insurance-
reinsurance type program, and (e) others. It
should be noted at this point that all of the specific
possibilities mentioned above are being studied
and in some cases implemented by other bar as-
sociations or other groups of professionals for the
same reasons that we are studying them. Of the
alternatives mentioned above, perhaps the
insurance-reinsurance approach seems the most
practical and attractive at the present time. It will
be of interest to the Bar that this type program has
been used for some seven or eight years in our
northern neighbor, the Law Society of British
Columbia. A similar program has recently been
put into effect by the lawyers of another province
of Canada.

Each of the above mentioned alternatives has
attractive features and at the same time disadvan-
tages. If we could come up with an alternative that
had all of the attractive features and no disadvan-
tages, our problems would be negligible. The
Insurance Committee is doing its best to make
sure that it will have considered all of the alterna-
tives, with their advantages and disadvantages,
beforemaking any recommendations to the Board
of Governors for any change. It may very well be
that the market will again stabilize to the point
where it will not be necessary to implement one of
the alternatives. However, it is the feeling of the
Insurance Committee and the Board of Governors
that because of the demonstrated uncertainty of
the market in the past, an alternative or alterna-
tives should be on the ‘launch pad’’ ready to go.
The purpose of the Committee under its charge
from the Board of Governors is to be sure that the
lawyers of this state have available to them pro-
fessional liability insurance with the best terms
available and at a reasonable cost. We invite your
comments and suggestions as to how we might
best accomplish this purpose. O

Our Trust Division
proudly introduces the
hourly wage.

We've made some fairly revolutionary changes in the way we charge
for our probate services as Executor. For example, we've eliminated
the flat percentage of assets fee most banks charge for probate work.
Instead, we simply bill you on an hourly rate for the actual work we
did plus a per-item charge for accounting activity like writing
checks. It seems fair. You don’t get overcharged. We don’t get

underpaid. If you'd like a copy
of our fee schedule explaining
how the hourly wage applies
to all our Trust services,

call 344-4660.

24  WASHINGTON STHTE BAR NEWS JANUARY. 1977

PeoplesBank
Trust Division



The Board’s Work

Credit Union Approved

By JAY V. WHITE

JANTZEN BEACH, Ore., December 10-
11— The Board of Governors unanimously has
authorized the creation of a federally chartered
credit union for bar association members, their
families, employees and other related groups.

In addition, the Board took positions with re-
gard to a number of legislative proposals which
will face the upcoming legislature and continued
progress in other areas, including further action
on a proposed malpractice insurance plan.

At noon Friday, the Board joined a well at-
tended luncheon meeting of the Clark County Bar
Association which featured remarks by President
Richard H. Riddell concerning matters of current
interest, including the amendments to Rule 9 and
the implementation of the compulsory continuing
legal education rule.

Scheduling conflicts prevented the attendance
of Board member Betty B. Fletcher during the
entire session and Board member Bradley T.
Jones during the Saturday morning session. All
other members were present, including ex officio
member Robert W. Burns, representing the
Young Lawyers Section.

Credit Union Questionnaire

The Board considered the results as of
November 17 of a recent questionnaire circulated
by the Credit Union Task Force which drew 1322
responses as follows:

1. Would you be interested in having a credit
union for yourself and your employees? Yes:
1208; No: 114

2. If “‘yes’’, how many people in your office
are interested? 1649.

3. Would your office offer payroll deductions
as a benefit? Yes: 555; No: 299; Unknown,
Maybe, or Possibly: 162.

4. Would you be interested in serving on the
Board of Directors? Yes: 375.

Action by the Board

Following a report by Board member David D.
Hoff, chairman of the Credit Union Task Force,
the Board approved creation of a creditunion, and
designated Robert S. Day of Pasco; Edward
Novack of Everett; Robert Phillips of Spokane;
Jack P. Scholfield and Miles McAtee, both of
Seattle, to be initial members of Credit Union
Board of Directors. That Board was requested to
prepare a specific plan for operation of the credit
union and, after some debate, the Board agreed
that although it did not desire to approve indefinite
bar association support for the credit union, assis-
tance would be given in the form of office space
and staff support for a reasonable initial period
provided the credit union ultimately reimburses
the association for such services.

The Board determined that the credit union
should be chartered under federal law based in
part upon the Task Force’s recommendation
reflected in the minutes of its December 8 meeting
indicating that federal law, in contrastto state law,
is more permissive regarding IRA accounts and in
allowing drafts on accounts; has no limits on the
percentage of deposits by members; and allows
lawyers®’ employees to be members.

1977 Legislative Proposals

Teirence Schmalz, chairman of the Legislative
Committee, and William L. Stephens, the com-
mittee’s representative to the legislature, met with
the Board to discuss matters likely to come before
the 1977 Washington State Legislature. The
Board voted to sponsor the following legislation:
e Certain technical amendments to the Pro-
bate Code introduced in 1976 in House
Bill 1341

e Revision of Ch. 83.56 RCW relating to
gift taxes introduced in 1976 as House Bill
1123

e Revision of RCW 6.32.010 relating to

73]



Action on Federal Judgeships

President Riddell and all Board members
present at the December 10-11 meeting signed
the following letter to each member and
member-elect of the Washington State Con-
gressional Delegation urging immediate filling
of the vacancy on thefederal bench occasioned
by the death of Judge William Goodwin, to-
gether with creation of two additional federal
judgeships for this state:

Inability to get civil cases tried in the federal
district courts of our state is at the crisis stage.
Litigants simply cannot get theirday in court. The
fault is not with the judges. The three full-time
federal judges in the Western District (McGovern,
Sharp and Voorhees) and the one in the Eastern
District (Neill) are all working hard—very hard.

Since Judge William Goodwin’s death, no civil
cases from Southwestern Washington have been
tried. His death increased the criminal case load of
the four remaining federal judges. Judges
McGovern and Sharp are spending 90% of their
time and Judge Voorhees 80% of his time on the
criminal calendar. It is almost as bad for Judge
Neill. Next year, it has been agreed that Judge
Sharp will try the Boise Cascade (a Section 10(b)5
securities fraud case) and the Kingdome lawsuit,
each of which is estimated to take six months of
trial time. That means that the criminal case load
of the other three judges will become monumen-
tal. Civil litigants just will not get their day in
federal court.

From 1974 to 1975, the number of cases filed in

the Western District increased by 23% and in the
Eastern District by 18.6%. There were a total of
1,738 filings in 1975 in the Western District. With
Judge Goodwin working in 1975 and dividing his
time between the Eastern and Western Districts,
this meant that total filings in 1975 per judge in the
Western District (with three and one-half judges)
was 497 and in the Eastern District (with one and
one-half judges) was 344. In 1975, Western
Washington had the third heaviest case load in the
Ninth Circuit and Eastern Washington (where
travel time to Yakima and Walla Walla is not
reflected in the statistics, but is an important fac-
tor) had the 8th heaviest case load. Now, without
Judge Goodwin, and with substantially increased
filings in 1976 over 1975, both the Eastern and
Western Districts have impossible case loads—
probably the worst in the Ninth Circuit.

We need more federal judges and we need them
now. And obviously, we need able judges. Judge
Goodwin’s vacancy needs filling immediately.
The omnibus bill for federal courts will be intro-
duced early in the up-coming session. The Na-
tional Judicial Conference has recommended two
additional new federal judgeships for the State of
Washington (after Judge Goodwin’s vacancy is
filled). That is an absolute minimum. We think
three are required and will be absolutely essential
long before the next omnibus bill (every four
years) comes around.

Weare counting on your support. We will help
in any way you suggest, including coming to the
Capitol to testify. The need is critical.

writs of execution as previously spon-
sored in 1976

e Revision ofthe law as presented in 1974 in
House Bill 1397 to provide that contractu-
ally authorized fees and costs be allowed
prevailing parties in litigation even if not
designated by the contract

The Board also agreed that a Judicial Council
proposal relating to contributions and apportion-
ment among joint tortfeasors should be referred to
the Court Rules and Procedure Committee and to
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the Irial Practice Section for evaluation. Finally,
following an appearance by Kimbrough Street,
chairperson of a subcommittee of the Real Prop-
erty, Probate and Trust Section, the Board ap-
proved in principle proposed amendments to
guardianship statutes with the specific language of
such proposals sub ject to approval by the Legisla-
tive Committee.

Although the Board took no formal action in
other areas, Legislative Committee Representa-
tive Stephens reported on possible legislation re-
lating to medical malpractice; escrow; sentencing;



representation of indigent criminal accused; per-
sonal services taxation; the Uniform Land Trans-
actions Act; and jail standards.

Malpractice Insurance

Board member RobertR . Redman, chairman of
the Attorneys Professional Insurance Committee,
reported on the work of that committee, some of
which is detailed in Redman’s articleappearingon
page 21 of this issue of the Bar News. Thereupon
the Board:

e Authorized the committee to approve the
presentproposal by the American Bankers
Insurance Company of Florida;

e Authorized termination of the exclusive
broker of record status of Marsh &
McLennan, Inc.;

e Instructed the Committee t o continue with
all possible vigor to secure claims infor-
mation to the greatest possible degree
from carriers writing lawyers malpractice
insurance in this state.

Board District Boundaries

Following Board approval, President Riddell
appointed a committee to investigate the desirabil-
ity of realignment of the geographic districts from
which Board members are elected. Charles R.
Olson of the Second District was designated
chairman of the committee consisting of Board
members Michael J. Hemovich, Robert R. Red-
man, and Willard Walker.

Nomination of Bar President

President Riddell designated Board members
Hoff, Jones and Walker to be members of a
Nominating Committee to report with reference to
selection of the bar association president for fiscal
year 1977-78.

Rule 7B: Indigent Representation

Board member Walker presented his draft of a
proposed amendment to APR 7B which governs
the admission of out of state attorneys to practice

on behalf of indigents. The amendment would
limit substantially the period of time in which a
lawyer could practice without passing the state bar
examination. The Board decided to defer action
pending the advice of identifiable interested par-
ties, including legal services offices; the Benja-
min Franklin Law Society; and local bar presi-
dents.

Miscellaneous Topics

In other actions, the Board:

e Authorized the President and Secretary-
Treasurer to sign a proposed indemnifica-
tion agreement for the Insurance Trust
Fund Board of Trustees;

e Upon nomination by Robert H. Peterson
of the Sixth District, elected Neil J. Hoff
of Tacoma as one of the association’s del-
egates to the ABA House of Delegates for
a term expiring in 1978;

e Authorized the President to appoint a
committee to consider a proposed lawyer
placement program to be implemented by
the association;

e Approved an amendment to the By-Laws
of the Corporation, Business and Banking
Law Section relating to that Section’s an-
nual meeting;

e Authorized the Creditor-Debtor Section to
contact the state’s congressional delega-
tion regarding its support of pending bank-
ruptcy legislation;

e Approved for one year the appropriation
of $500 to be awarded as a scholarship to
the winner of a Law Day Speech Contest
involving high school juniors and seniors
throughout the state;

e Upon recommendation of the Bar Exami-
nation Review Board, approved re-
evaluations of bar exam scores of 21 per-
sons adjudging them to have passed the
July exam and therefore eligible for ad-
mission to practice.

e Approved one year’s advanced standing
for an applicant to the Law Clerk Pro-
gram. O
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Justice Rosellini Dissents

SUPREME COURT ACTS ON RULE 9

The Supreme Court (8-1) has approved
amendments to Rule 9 (legal interns) which are
less restrictive than those recommended by a
divided Board of Governors, and has extended
the rule at least two more years to December
31, 1978.

The new amendments tighten the admis-
sions procedure; clearly subject legal interns
to the provisions of the Code of Professional
Responsibility and Disciplinary Rules; impose
new limits upon unsupervised trial practice by
legal interns; and permit supervised practice
before the Court of Appeals. The amended
rule limits the time of practice as a legal intern
to 17 months, rather than the 24 months pos-
sible under the former rule, and bars from prac-
tice as a legal intern any person who has
failed the bar examination.

The amended rule approved by the Supreme
Court permits a legal intern to try jury cases
where there is trial de novo relief, but requires
as a minimum that the supervising attorney be
present for the legal intern’s first two trials, one
of which must be a jury trial. The supervising
attorney must be present for Superior Court
and Court of Appeals proceedings. The key
provisions are Rule 9C(4)-(6) which state:

(4) A legal intern may participate in Superior Court
and Court of Appeals proceedings, including deposi-
tions, provided the supervising attorney or another attor-
ney from the same office is present. Ex parte and agreed
orders may be presented to the court by a legal intern
without the presence of his or her supervising attorney or
another attorney from the same office.

(5) Afterareasonable period of in-court supervision,
which shall be not less than one occasion in both jury and
nonjury trials, a legal intern may, without the presence of
the supervising attorney, participate in proceedings in
courts from the judgment of which there is a right of trial
de novo, except as otherwise provided in Rule 9C(6).

(6) Either the supervising attorney or an attorney from
the same office shall be present in the representation of a
defendant in all preliminary criminal hearings.

Justice Hugh J. Rosellini offered the only
dissent to the order adopting the amended Rule
9; the text of his opinion follows:

ROSELLIN], J. (dissenting) — I have voted against the adop-
tion of the amendment to Rule 9 — Legal Intemns.

I have been in favor of the legal intern rule since its inception.
It was my thought that it would be a great educational tool,
providing the vehicle for law school students to translate theories
taught in law school into the actual practice of law. It was to
bridge the gap between the academic and the real world of the
practiceof law. It has served its purpoesein many ways. However,
the excesses from the use of the rule have brought several
problems which I perceiveto lessen the assurance of the public to
the best and highest degree of legal competence.

I amin favor of the rule as proposed by the Board of Governors
of the Washington State Bar Association, as it is more restiictive
and corrected what I consider some of the abuses of the rule.

Rule 9, as adopted by the majority, permits legal interns to try
Jjury cases in district and superior courts; it permits legal interns to
argue appeals in the appellate courts. I am of the opinion that a
second-year law student does nothave the skill and ability for this
level of court practice. The art of advocacy is one which requires
the greatest skill to marshal facts and to present them in the most
convincing manner to the trier of the facts. I am concerned that
the litigant will not receive that degree of skill and competency
which should be available to guarantee justice under the law.

If a legal intern has the competency to represent clients on
trials and matters of argument before the appellate courts, it
belies the necessity for further legal education or for having to
take the Bar examination.

The rule has resulted in public bodies having a cheap labor
force, whose competency is not equal to the licensed lawyer; and
this cheap labor force has in turn deprived more competent
licensed lawyers from being employed by public bodies. Again, I
am concemned that the public bodies may not be receiving the
highest degree of competency by the use of legal interns.

The rule as proposed by the Board of Governors would remedy
these problems. Therefore, I have found myself forced to dissent
to the adoption of the amendment to Rule 9.

28 WASHINGTON SLATE BAR NEWS JANUARY, 1977




COWLITZ REPORT
By ODINE H. HUSEMOEN

After a few months’ absence
from reporting to the Washing-
ton State Bar News, this reporter
is back at it again, having been
prompted by some dissident
members of the bar association
to remove the author from his po-
sition. This minority, but vocal,
group has seen fit to appoint a
pseudo-reporter going by the
pseudonym of Ken Cowsert.
Obviously no one by that name
would exist and give a Cowlitz
Report. Apparently the heated
debate at last month’s bar meet-
ing was prompted by George
Hanigan’s most recent report on
the ‘‘Wahkiakum County Bar
Association’’.

Wayne Roethler of Roethler
& McCulloch is semi-retiring
from the active practice of law
to take a position (apparently
lucrative) with a local corpora-
tion. To cover Wayne’s frequent
absences from the office, the firm
has hired two associates, Miles
C. Dillon and Edward J. Put-
ka. All of this new activity in
hiring associates is not all
brought about by Wayne’s ab-
sence, but also by Phil Hickey’s
moving to greener pastures in
Seattle.

Kirk Portmann is now an as-
sociate with the firm of Walker
& Dowell.

James Billberg was the proud
father recently, as Patrick Bill-
berg was sworn in as a new
member for the state bar as-
sociation.

Kelso lost one of its long-
time practitioners, when Arthur
Reed passed away recently. Art
was a former Prosecuting At-

Around the State @

torney, traveler and philosopher,
as well as carrying on a general
practice.

GRAYS HARBOR REPORT
By TOM BROWN

The bulk of the population in
Grays Harbor County resides in
two cities — Aberdeen and Ho-
quiam. Although these cities are
only separated by a single street,
the difference between them is
as great as day and night. (Which
is more than a simple analogy,
since it is always night in Ho-
quiam.)

Now, to the point. Since the
superiority of Aberdeen lawyers
over Hoquiam lawyers is legend-
ary, the villagers in Hoquiam
were murmuring with wonder
when they heard last month that

a Hoquiam lawyer — young
Michael Misner — was joining
one of the many great Aberdeen
firms — Ingram, Zelasko &
Goodwin. As the village chief-
tain of Hoquiam remarked: ‘‘By
Golly, I sure knowed one of
our boys was gonna’ make the
big leagues!”’

Well, as you can imagine, this
development sent the rest of the
Hoquiam lawyers into a frenzy,
thinking that perhaps total ac-
ceptance by the Aberdeen bar
might be next. Parker & John-
son bought dictating equipment;
Paul Bitar had his building
painted; Bill Morgan bought an-
other brown corduroy suit;
Chuck Hyndman expanded his
office hours to two days per
week; and Paul Stritmatter
signed up for a trip to Egypt (to
appear prosperous, obviously).

SAFECO
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The Aberdeen lawyers
watched all this hubbub with
quiet amusement, and felt the
Hoquiam boys deserved some
encouragement. So the Aber-
deen lawyers, out of the good-
ness of their hearts, designated
an emissary to go to the HUB
Cafe last Thursday morning at
10:00 a.m., and tell the Hoquiam
lawyers about no-fault divorces
and comparative negligence.

Well, the Hoquiam boys were
Jjust overjoyed to get these prac-
tice tips, and the quality of their
work increased dramatically. In
fact, over in Hoquiam now you
can hear them talking about may-
be sending another lawyer to
Aberdeen in twenty years or so.
(If they keep up the good work,
next year we’re going to tell them
about the new appellate rules.)

PEND OREILLE REPORT
By RICHARD C. ADAMSON

Noting the recent domination
of the Washington State Bar
News by Wahkiakum County,
it was moved, seconded and
passed at a recent County Bar
Meeting that the opposite corner
of the State should receive equal
coverage.

Prosecuting Attorney James
P. McNally recently returned
from a pilgrimage to his native
Ireland. Jim and his wife made
the initial crossing on the Queen
Elizabeth II, with a stopover in
Paris, before going on to the
Land of Leprechauns. Persistent
rumors that Jim has received a
commission as a commandant in
the IRA are totally unfounded.

The most recent addition to the

-
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Pend Oreille County Bar is Den-
nis Scott, a harried refugee
from Spokane Legal Services.
Dennis, who comes to Newport
by way of the Texas Bar Associ-
ation, has settled into a more
sedate private practice, associat-
ing with James F. Brigham.

A recent move has found
Douglas Lambarth and Monte
Smith in redecorated surround-
ings next door to the Roxy
Theater. Time will only tell
which door leads to the best
show.

Inasmuch as the remuneration
for the County Bar’s correspond-
ing secretary is equivalent to the
annual dues, the next such report
from the northeastern corner of
the State cannot be expected until
the spring thaw hits the secre-
tary’s typewriter.

SAN JUAN REPORT
By MICHAEL C. REDMAN

George Moseley has returned
to us from the Bellingham Hospi-
tal, battered but unbowed, after a
stay inflicted by an inherently
dangerous instrumentality —
we're damn glad to have him
back and came too close to losing
him. In his absence, John O.
(Hanging John) Linde presided
as District Court Judge Pro Tem,
and graciously allowed ye scribe
to continue cases involving
clients who had chosen John
(The Darrow of the Islands)
Linde as their attorney.

The emergence of a Wahkia-
kum County Report by that up-
start George Hanigan caused
little concern with the local as-
sociation which is contemplating
funding a trip to Hawaii for all
members of the local Bar with



the proceeds of that soon-to-be-
released publication ‘‘Contribu-
tory Negligence — The Perfect
Defense.’” And so it goes . . .

SEATTLE-KING REPORT
By JOHN J. SOLTYS

James R. Dickens went to the
Northwest Hospital to hopefully
await the birth of a son and was
surprisingly awarded with identi-
cal twin boys. Soon thereafter,
he and Paul M. Silver became
the newest partners at Karr,

Tuttle, Koch, Campbell,
Mawer & Morrow, 2600
Seattle-First National Bank

Building, Seattle Washington,
98154, 223-1313.

Peter W. Rule, C. Richard
George and Dan G. Denton
have joined the Legal Depart-
ment of Pacific National Bank of
Washington, which includes
David L. Williams.

Judge Donald J. Horowitz of
the King County Superior Court
will be joining the firm of Levin-
son, Friedman, Vhugen, Dug-
gan & Bland, P.S., 1602
Seattle Tower, Seattle, Wash-
ington, 98101, 624-8844, as a
partner upon the completion of
his present judicial term, which
ends on January 10, 1977. The
firm will then be known as Lev-
inson, Friedman, Vhugen,
Duggan, Bland & Horowitz.

SKAGIT REPORT
By DAVID WELTS

Earl Angevine, the Skagit
correspondent, is taking a tem-
porary leave of absence this
month because I volunteered to
write this article. Earl is tied up

in a jury case involving a crim-
inal charge over an (alleged) act
that occurred more than fifteen
months ago. Someone that dila-
tory could never get out an article
on time.

Moreover, and although this
is the first trial, the case has
already acquired some legally
recognizable plumage such as a
contested remand, a decision of
the Court of Appeals, a Petition
for Rehearing, a Petition for
Review, an application for Writ
of Habeas Corpus, a Motion for
Discretionary Review, and a
personal restraint petition. Ac-
cordingly, I felt that, at least this
month, Angevine could not even
write an intelligible article.

(If you don’t think fifteen
months is a long time, consider
that Earl has been through a trial

and won an acquittal for the same
defendant on a subsequent but
unrelated felony charge.)

For those of you who didn’t
read last month’s Skagit Report,
you should. (And add Ken
Evans’ name to the list of proud

papas.)

Nancy Gillick, secretary to
Prosecutor Pat McMullen (and
boss of the office) up and quit
her job. We always thought that
she got along well with her boss
and apparently she did because
now she’s his boss as Mrs. Pat
McMullen.

Speaking of bosses, George
Mclntosh was accorded BOSS
OF THE YEAR honors by our

county Legal Secretaries’ As-
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sociation. He won because he is
not bossy.

WHATCOM REPORT
By MICK MOYNIHAN

The following is the irregular
semi-occasional report from
Whatcom County, and recapping
the past few months, itis interest-
ing to note that, after threatening
to do so for several years, Einar
Simonarson has retired. How-
ever, it must be like trying to
break old habits, as Einar is still
seen coming and going from the
office with a sheaf of papers
under his arm. Phil Brandt, UW
72 & Dan Zender, Gonzaga
76, who have recently joined the
firm of LeCocq, Simonarson,

Visser & Johnson are taking up
some of the slack left by Einar’s
departure. Another newsworthy
item out of Lynden is that Jake
Smith has purchased an interest
in the Ice Arena. Well, the elec-
tions are over and our three
Superior Court Judges, the
Hons. Marshall Forrest, By
Swedberg and Jack Kurtz ran
unopposed and were, of course,
re-elected, with Jack Kurtz pol-
ling the most votes.

Whether it was in celebration
of his victory or just coincidental
timing, Marshall Forrest en-
tered into the bonds of holy mat-
rimony on Friday November Sth.

Marty Gross, wife of deputy
prosecutor Chuck Tull, a recent
member of the local bar, took her
oath in Island County like the

other Tulls and is presently doing
legal research for various firms
here in the area. Joe Dunne is
also a new member of the bar, but
I don’t know what he's doing,
and Phil Sharpe, Colorado 76 is
now with Flynn & Adelstein.

And while the normal news is
that of new attorneys coming into
the area and starting up practice,
contrariwise Treb Scott has quit
the practice of law and has left
the area (possibly to return) and
Mike Fitch, formerly of Legal
Services has taken a position
teaching at Edmonds Commun-
ity College. And, doing their best
to add to the population explo-
sion are the wives of Bob Beaty,
Jon Ostlund, Steve Adelstein,
Dave McEachran, Chet Lac-

key, Jim Bell and Ed Simmers.
il

Introduce yourself
to videotape.

If you've never used videotape in your practice, you owe it to yourself to

take a good, hard look.

Videotape is an effective tool for taking depositions, educating clients,
training staff, refining person-to-person and courtroom presentations, highiighting
arguments, reviewing accident sites . . . The uses are as varied as the creativity

of the user.

Find out for yourself just how effective videotape can be in improving the
cost and time efficiency of your practice.

Central Video rents portable, easy-to-use videotape equipment by the
day, week or month. Using videotape is easy to learn, and we'll make certain you're

comfortable with it.

We invite you to
call us for straight talk about the

ways videotape can help.
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A Practitioners Guide
to Juvenile Court

By EDWARD D. SEEBERGER

This article is intended for the general prac-
titioner who is called upon to represent a child,
parent, or other relative at a juvenile hearing. The
number of attorneys who are appearing in juvenile
court has increased greatly during the past several
years. Decisions such as In re Myricks, 85 W.2d
252, 533 P.2d841 (1975), which held that parents
are entitled to legal counsel at dependency as well
as delinquency hearings, are likely to fuel this
trend.

It is no longer unusual to attend a juvenile
hearing at which there is a deputy prosecuting
attorney, an attorney for the juvenile, an attorney
for the father, an attorney for the mother, and an
attorney for one or more other members of the
family. If there is more than one child and their
positions are different, each may have his or her
own attorney. I attended a hearing recently
where, in addition to most of the above, there was
also a deputy attorney general present.

Here is an overview of the juvenile system,
including practice tips I have found to be useful,
organized by type of judicial proceeding. Natu-
rally, not all juveniles will go through all these
hearings.

The Pre-Detention Hearing
There are a variety of ways that a juvenile may

come to the attention of the court. He may be
accused of a crime. He may himself be the victim

of neglector cruelty by his parent or guardian. He
may run away from home. He may even turn
himself in seeking shelter and protection.

Many times, the matter will be ‘‘informally
adjusted’” by working problems out within the
family, through the school, or by some other
means short of filing a formal charge. Where such
informal adjustments are impossible, a juvenile
case is brought before the court by the filing of a
petition, which is closely akin to the criminal
information. If the child is arrested, a petition
must be filed within seventy-two (72) hours of the
arrest stating the cause of action.! The child must
be released within another seventy-two (72) hours
after the filing of the petition or a pre-detention
hearing (PDH) may be held, and will routinely be
scheduled by the probation officer (P.O.).

The attorney who becomes involved while the
child is still in detention should immediately call
to the PO at the juvenile court whois handling the
case. In that way, the circumstances of the arrest
can be determined and alternatives to detention
can be explored. It is also useful to become ac-
quainted with the PO, who looms very large in the
entire system, as will be discussed.

Juvenile court rules are somewhat ambiguous
on detention rights. JuCR 3.4 sets out definite

'This area is covered by JuCR 3.1 et seq.
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time limitations, but JuCR 3.5 requires the child
to request a court hearing after being told he is
entitled to one. If retained while the child is stillin
detention, the attorney should request a hearing
through the probation officer whether there has
already been one or not.

Notice of the PDH, as is true for all juve-
nile court hearings, must be given to parents or
guardians.

The sole purpose of the PDH is to determine
where the child will remain until the fact-finding
hearing on the petition. There are four alternatives
available: continued detention, or release to a re-
ceiving home, the child’s own home, or the home
of a responsible relative. The court uses two
criteria to make its decision: whether the child will
appear for the next court hearing and the risk to the
child and/or the public of the placement.

The court’s decision at the PDH may have far-
reaching consequences, particularly if a young
child is involved, because of the court’s reluc-
tance to move children around. The interval be-
tween the PDH and the forthcoming hearing also
presents a good * ‘trial period’’ to see if a particular

Edward D. Seeberger practices law and serves as a Juvenile Public
Defender in Yakima. As amemberof the state House of Representa-
tives, he was one of the architects of the proposed Juvenile Justice
Act of 1975 which passed the House, but died forlack of action in the
Senate Judiciary Committee.
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placement will work into something more long-
range.

PDH’s are rather informal and hearsay is al-
lowed. Testimony may be taken, but should be
circumscribed carefully and limited to a single
issue. It may be necessary at times to go into the
circumstances of the child’s detention, but private
attorneys should not hesitate to object when the
prosecuting attorney goes beyond the minimum
necessary to acquaint the court with sufficient
facts to make a determination. If too much in-
criminating evidence is brought out at the PDH
involving a delinquency petition, it may be neces-
sary to file an affidavit of prejudice and get a fresh
judge for the fact-finding hearing.

If the court decides to hold the child at the PDH,
the attorney should request that the fact-finding
hearing be held at the earliest possible date consis-
tent with thorough preparation. No matter what
heinous crime the child may be accused of, the
courtstillis bound to act in the best interest of the
child and a prolonged detention is just ‘‘dead
time.”” The attorney may also ask the court to
schedule another PDH within two or three days of
the first one to allow counsel to explore more
alternatives to detention. There is no limit on the
number of PDH’s the court may have before
fact-finding. JuCR 3.8 specifically provides that
the court or the juvenile probation officer may
release a child from detention at any time.

The Declination Hearing

The Declination of Jurisdiction Hearing (some-
times called ‘‘Transfer Hearing’’) is limited to the
determination of whether a child should be tried,
and, if found guilty, punished as a juvenile or as an
adult.? It occurs only where the child has been
charged in the petition with a crime (the commis-
sion of any crime is a delinquency) and it must be
held within seven days of the filing of the petition
unless continued by the court.

The juvenile probation officer is required to
investigate the child’s social situation and submit
a written report to the court. This report should
contain a recommendation to the court based upon
the eight criteria set forth in Kent v. United States,
383 US 541 (1966), adopted for Washington in
State v. Williams, 75 W.2d 604, 453 P.2d 418

*Declination Hearing Procedure is covered by JuCR 6.1 et seq.



(1969). The Kent criteria are: (1) seriousness of
the alleged offense; (2) whether the alleged of-
fense was committed in an aggressive, violent,
premeditated, or wilful manner; (3) whether the
offense was against persons or property; (4) the
prosecutive merit of the case; (5) whether there
were others involved in the alleged offense and
whether they were juveniles or adults; (6) the
sophistication of the juvenile; (7) the juvenile’s
record and previous history; (8) the prospects for
adequate protection of the public and the likeli-
hood of reasonable rehabilitation within the
juvenile system.

It has been my experience that the last criterion
is the most important. If counsel is arguing for
retention of jurisdiction by the juvenile court, no
better case can be made than that there are still
resources within the juvenile system as yet untried
and which offer a prospect of rehabilitation of the
young offender. The most difficult case is one
where the child has already tried and failed at the
variety of juvenile resources available.

The recent decisions of/n re Harbert, 85 W.2d
719,538 P.2d 1212 (1975) and In re Hernandez,

15 Wn App 205, 548 P.2d 340 (1976) have made
clear that the declination hearing is not to be
prosecutorial in nature and should not be an ad-
versary proceeding. The focus is on the child, not
the crime. Rules of evidence are greatly relaxed,
so that hearsay is allowed and statements of the
child himself which may be objectionable at the
fact-finding hearing, are admissible since the pro-
hibition against self-incrimination is unavailable.
The only criteria is relevance. Counsel may in-
spect all written material and subpoena and cross-
examine witnesses, including social workers and
probation officers who prepare the court reports.

Private counsel will want to consider carefully
what position he should take at the declination
hearing on behalf of his client, whether a parent or
child. The main advantages to the child in remain-
ing in juvenile court are that no adult criminal
record attaches upon conviction; the variety of
resources aimed at reformation rather than
punishment is far greater in the juvenile system
than outside of it; and the length of possible
confinement is limited by the juvenile’s age. The
advantages to the child in having his case heard in

The verdict is yours.
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adult court are that it would be a first offense upon
conviction; the court likely will treat a young first
offender leniently; and the child would be entitled
to a jury trial.

Normally, the advantages of juvenile court
outweigh those of the adult system; however,
where the child has an extensive juvenile record
and the main concern is to keep him or her out of
an institution, it may be better to opt for a transfer
and urge the juvenile court to decline jurisdiction.

The Fact-Finding Hearing

There are two types of petitions resulting in
fact-finding hearings: dependency and delin-
quency. Both are equivalent to trial in criminal
court except that juveniles are not entitled to jury
trials.

The dependency / incorrigibility petition is the
most common. This is one that alleges an unfit
home, or no parent or guardian capable of control-
ling the child or some other type of incorrigibility
(beyond the power and control of parents). If
*“‘incorrigibility’’ is alleged, the child is eligible
for a stay at a juvenile diagnostic center, possibly
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far from home. Without the allegation of ‘‘incor-
rigibility’’, the state is limited to local resources
such as relatives, foster homes, or local group
homes. The standard of proof in a dependency
hearing is a preponderance of the evidence (JuCR
4 4(B). If, by the time of the fact-finding hear-
ing, the parents have decided they want the child
back home, then the attorney need only advise the
prosecutor that the parents have decided not to
testify. This position is supported by In re
Walker, 43 Wn.2d 710, 715, 263 P.2d 956 (1953),
which held that an existing ability of parents to
care properly for their children is inconsistent
with the status of dependency.

A delinquency petition alleges that a juvenile
committed a crime. The petition must conform to
the rules and standards of an Information and the
Juvenile is entitled to all the constitutional rights
and guarantees of an adult criminal trial, except a
Jjury. Proof, of course, must be beyond a reasona-
ble doubt.

Disposition Hearing

The juvenile disposition hearing is the equiva-
lent of a sentencing hearing. See JuCR 5.1, et
seq. The procedure is generally as follows: a child
is declared a ward of the court either as a depen-
dent or a delinquent child. The court will then ask
for the ‘‘social study,’’ a report prepared by the
probation officer, often with the assistance of a
social worker from the Department of Social and
Health Services. The attorneys representing par-
ents and child are entitled toreceive a copy of this
social summary beforehand and, if necessary,
to prepare their own written social summaries.

Social Summaries usually contain brief para-
graphs explaining the purpose of the hearing, the
child’s previous record (including referrals, in-
formal adjustments, and other actions taken by
law enforcement or juvenile officials short of
court action), a family history, character outlines
of parents and child, and most importantly, a
recommendation to the court. It is this social
summary that makes the juvenile probation officer
SO important.

Counsel should not wait until the disposition
hearing to find out what the social summary will
contain. Counsel must work closely with the PO
before the report is written. Because there is a
natural tendency by courts to follow the PO’s



written recommendations, counsel should do all
possibletomakethemacceptabletohisclient. If it
appears that the social summary will contain a
recommendation unacceptable to your client,
there are a number of things that can be done. The
attorney may call witnesses to testify; he may
prepare his own social summary; or he may have
his own ‘*home study’’ prepared for presentation
to the court to show his clients are fit and proper
persons to have custody. The PO can advise the
attorney whom to contact to have a home study
done.

It is important for counsel to have in mind the
full range of options open to the court so that he
may go over these with his client beforehand and
then present one or more at the dispositional hear-
ing. The first and most common disposition is to
return the child to the home of his parent or guard-
ian on formal or informal probation. This is
usually done in the case of a first delinquency. Itis
also common in a dependency situation, often
together with a condition that one or more parties
receive counseling. In the case of a second delin-
quency or a particularly serious first delinquency,
some courts may require the child to ‘‘serve’’
some time in juvenile detention before returning
home.

A second possibility is placement in the home
of a relative. Surprisingly enough, I have spent
more time in court arguing over this type of
placement than any other. Many parents seem to
resent interference from other family members
more than from the state. In any case, family
placements are favored by the courts for several
obvious reasons and the prospects for such place-
ment should be explored before placing the child
elsewhere.

Next in order of severity would be placement of
the child in a foster home in the community, but
away from the specific site where problems had
occurred. It is hard to generalize about foster
homes since they vary so much, but they are a re-
source that may fit particular circumstances.

Group homes are similar to foster homes in that
they may also be a local resource, but slightly
higher in order of severity because they tend to be
more structured and disciplined and less flexible
than foster homes. Group homes range in type
from ranches run by churches through homes for

unwed mothers to a home for juvenile homosexu-
als.

The attorney should see that all the placement
resources mentioned are exhausted before agree-
ing to the child moving on to the next step, which
is some form of institutionalization. If the child
has failed in all the local resources and the court
seems determined to send him away, counsel can
argue that the commitment to an institution should
be suspended on good behavior. While there is no
practical difference between this and probation
because both require another hearing prior to
commitment, the youngster hopefully will be im-
pressed by how close he came and mend his ways.

The next step in the ladder is a 4-week com-
mitment to Cascadia Diagnostic Center near
Tacoma. At present, Cascadia is a collection point
for juveniles sent by courts throughout the state
into juvenile institutions; however, there are local
diagnostic centers in Clark, Kitsap, and Benton-
Franklin, and one is in the planning stages in
Yakima. Cascadia is also a diagnostic center
where social workers and psychologists seek to
determine the cause of a child’s problem and offer
correctional plans. Following four weeks at Cas-
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cadia, the child is returned to the committing court
which makes the final dispositional decision.

This brings us to the harshest step of the ladder
of placement options which is commitment to
Cascadia for institutional placement without re-
view by the committing court. The same proce-
dure is followed in terms of the diagnosis at
Cascadia, with the exception that the recommen-
dation after the thirty days is followed without any
more input from other parties or further order of
the court.

Deprivation Hearing

The deprivation hearing is the most serious of
all juvenile proceedings because a deprivation
permanently severs the bond between parent and
child. If a child commits a crime and is sent to an
institution, or if a child runs away and is found to
be dependant/incorrigible, the legal relationship
of parent and child continues despite the fact that
the child is a ward of the court. /n re Martin, 3
Wn. App. 405,476 P.2d 134 (1970). The depriva-
tion hearing is the final act, radical surgery, the
termination of the closest of all bonds, that be-
tween parent and child.
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Most deprivations are completed short of an
adversary hearing through what is termed a
“‘relinquishment.’” This is simply a legal docu-
ment whereby parents agree voluntarily and
knowingly to give up their parental rights. There
have been some interesting trial cases recently
whereby one or the otherparents has attempted to
relinquish his or her parental rights as a means of
avoiding a support obligation for a child already
out of the home. Thus far, these attempts have
failed and the relinquishment has remained a de-
vice for the parent who has utterly failed and has
come to recognize that the child is better off else-
where on a permanent basis.

A parent may be permanently deprived of a
child only when substantial evidence has been
presented to support such a move that is clear,
cogent, and convincing. /n re May, 14 Wn. App.
765, 545P.2d 25 (1976). The facts must show that
there has been neglect or brutality of such a nature
that the physical health and well-being of the child
is seriously threatened. /n re Sego, 82 Wn.2d
736, 513 P.2d 831 (1973). It is not enough merely
to show that the home life of the child would be
improved by adoption; such a comparison test is
insufficient. /n re Hendrickson,7 Wn. App. 485,
499 P.2d 908 (1972). While the dominant concern
of the court is the welfare of the child, /n re Price,
13 Wn. App. 437, 535 P.2d 475 (1975), it really is
the parents who are on trial. A parent has no
constitutional right to refuse to testify, In re
Green, 14 Wn. App. 939, 546 P.2d 1230 (1976),
even though there is no question that the rules of
evidence apply at deprivation hearings. /n re
Ross, 45 Wn.2d 654, 277 P.2d 335 (1954).

Counsel retained to represent one or both par-
ents in a situation where the facts are strongly
against his client either by reason of neglect or
cruelty may have to settle for less than a full loaf.
One of the most useful techniques is to get the
parent into a structured program of mental health,
homemaking skills or parenting skills before the
hearing. Then, at the hearing, argue for a tempo-
rary dependency as an alternati ve to the permanent
deprivation. Ask the court to give the parent six
months to show his or her determination to im-
prove, with gradually increasing visits with the
child, and placement in the parent’s home if all
works well at the end of the six month’s period.



A very recent case, [n re Becker, 87 W.2d 470,
— P.2d—(1976), must be mentioned in the con-
text of parents’ rights-to-custody versus a child’s
right-to-protection, which isthe essence of a dep-
rivation hearing. The court noted the lack of
criteria for establishing whatis meant by *‘the best
interests of the child,” but decided that whatever
it means, it definitely takes precedence over any
custodial rights of parents. The practical lesson
for the private attorney who finds himself repre-
senting a parent at a deprivation is clear—avoid
arguments directed at the exercise of parental
rights, for they are not the main concern of the
court.

Extension Hearing

RCW 13.04.260 allows courts to retain juris-
diction of a juvenile past his eighteenth birthday,
but, in no case, past his twenty-first. The only
criteria established for this extension are that the
child previously be adjudicated to be a delinquent
and that the court set forth its reasons for the
extension in writing. Presumably, the action must
be based on the best interest of the child rather
than the protection of society, but the statute does
not specify this.

Actually, the legislature intended this provision
to allow a child who is making progress at one of
the state institutions to remain there for such
things as the completion of his schooling or voca-
tional training. Testimony before the House
Judiciary Committee was that this would allow
the state to complete rehabilitation or at least pay
for the effort. It generally was thought that an
extension proceeding would be one where all the
parties were in agreement rather than an adversary
proceeding where the juvenile is sentenced to
serve three more years. Unfortunately, the statute
does not spell this out, so counsel should be pre-
pared to advocate his client’s position.

Reviews and Appeals

In some counties, juvenile cases are heard by
court commissioners. If this happens, parties are
entitled to a revision hearing under RCW
2.24.050 before a judge of the Superior Court. If
the case is originally heard before a Superior
Court judge, or has been through the revision
hearing, the normal appeal is to the Court of
Appeals CAROA 57(b) (3).

Appeals may, at times, be appropriate and de-
sirable, but there 1s another method available to
change the outcome in juvenile court and that is by
petition for review supported by motion and
affidavit. This allows the party to get back into
court and review the current placement of the
child with an eye to changing it to something more
acceptable. It will suit a large number of situations
that the attorney may be faced with. For example,
a parent may have lost custody of a child for one
reason or another, but subsequently the cir-
cumstances have improved. What to do? Simply
file a petition for review (almost automatically
granted), get a court date, and marshall your evi-
dence.

Reviews also can have the affect of bringing
about desirable changes in clients. For example, if
the client is unhappy with the disposition of the
court, counsel may suggest remedial measures the
client can take to improve his position such as
mental health counseling, an alcohol program,
classes in homemaking skills, or whatever suits
the deficiency. After a reasonable period of time
passes, with corresponding improvements
shown, it is time for the petition for review.
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Type of Hearing

Pre-Detention Hearing
Declination (AKA
Transfer) Hearing
Dependency Hearing

Delinquency Petition

Dispositional Hearing

Extension Hearing

Deprivation Hearing

HEARINGS IN JUVENILE COURT

Purpose

To determine physical placement of child from
time of hearing until next Court Appearance.

To determine whether alleged criminal act will
be tried in juvenile or adult court

To determine whether facts alleged in
dependency petition are true.

To determine whether child is guilty of crime
alleged in delinquency petition

To determine placement of child after he has
been declared ward of court at dependency or
delinquency hearing (similar to sentencing)

Whether to extend juvenile jurisdiction beyond
age eighteen

Whether to permanently sever the parent-child
relationship

Evidence/
Burden of Proof

Hearsay allowed

Based on Kent
criteria/hearsay allowed

Most Rules of Evidence apply/
Proof by Preponderance of
evidence

Rules of evidence apply/Proof
beyond reasonable doubt

Hearsay allowed

Determined by best interests
of child

Clear, cogent and convincing
evidence of physical abuse
or neglect O
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CLE Clearinghouse

MANDATORY CLE — THE TIME IS NOW!

By JOHN J. MICHALIK
Director of Continuing
Legal Education

By order dated November 29, 1976, the Su-
preme Court of Washington unanimously adopted
Admission To Practice Rule 11 (APR 11)—The
Continuing Legal Education Rule. Washington
thereby joined Minnesota, lowa and Wisconsin in
requiring some form of mandatory continuing
legaleducation as arequisite to the retention of the
license to practice law.

APR 11 is reprinted in its entirety following
these comments. However, a brief overview of
the Rule and a synopsis of some of its provisions
may be of interest. I also thought you might be
interested in a little information on the practical
impact of the Rule.

APR 11: An Overview: In essence, APR 11 re-
quires, with limited exceptions, each active
member of the State Bar Association to complete
a minimum of 15 credit hours of approved or
accredited continuing legal education during each
calendar year after 1976. While, therefore, having
an effective date of January 1, 1977, the Rule also
provides that such education completed between
September 1, 1976 and December 31, 1976, shall
be credited as though completed during 1977. In
effect, then, the first year’s requirement under the
Rule may be satisfied through attendance at ap-
proved or accredited educational activities over a
sixteen month period— September 1, 1976 to De-
cember 31, 1977.

What constitutes an “‘approved or accredited’’
legal education activity under the Rule? What
constitutes a ‘‘credit hour?’ These and other
questions will be some of the first concerns of the
recently appointed Board of Continuing Legal
Education. The membership of this Board, as
appointed by the Court, consists of six outstand-
ing attorneys and a lay member of recognized
ability and experience as an educator and adminis-
trator. The lay member, and Board Chairperson,
is Dr. Charles E. Odegaard, President Emeritus of
the University of Washington. The attorney

members of the Board are John E. Heath, Jr., of
Spokane; Edward J. Novack, Everett; William G.
Pusch, Seattle; Edward F. Shea, Pasco; Paul R.
White, Ephrata; and Judith M. Zuberbuhler,
Seattle.

The tasks facing this Board are considerable.
They are charged with approving and accredit-
ing courses and establishing standards for such
approval and accreditation. They are required by
the Rule to discover and encourage course and
program offerings which will satisfy the require-
ments of the Rule. They must— within the frame-
work of APR 11.6 — establish the mechanism for
enforcement of the requirement and for dealing
with cases of non-compliance — including the
question of the procedure for reinstatement to ac-
tive status for those who have been transferred to
the inactive rolls for non-compliance with
the Rule.

The Board has begun its work intheseand other
areas and such regulations as shall be adopted by
the Board—and approved by the Supreme
Court—will be distributed to all members of the
Bar Association. Hopefully, this initial work will
be completed in the next few months.

A couple of final points. First, while I, of
course, do not presume to speak for the Board on
this matter, it would appear that credit will be
awarded on the basis of one hour for each 60
minutes actually spent in attendance at ‘‘approved
or accredited’’ continuing legal education
courses—atleast this is the measure used in those
other states having a mandatory CLE program in
effect. Second, the Rule applies to all active
members of the Bar Association—with the ulti-
mate sanction for non-compliance being transfer
to inactive status. Third, I am sure that the Board
of Continuing Legal Education will be most re-
ceptive to comments and input from members of
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the Bar. Correspondence should be addressed to
the Washington State Board of Continuing Legal
Education, c/o Washington State Bar Associa-
tion, 505 Madison Street, Seattle, Washington,
98104.

The Practical Impact: Each of you is, 1 am
sure, concerned about the availability of CLE
programming to fill the individual needs imposed
by APR 11. That concem is shared by the CLE
Committee of the State Bar Association and yours
truly. Our present estimates indicate the need to at
least double the number of seminars offered by the
Bar Association each year. It is also clear that our
seminars will have to be offered in more locations
throughout the state and that new avenues of pro-
gram presentation, for example the use of video-
tape programs, will have to be considered.

Those measures, however, will not be enough
to fill the need of every attorney subject to APR 11.
Nor, in the final analysis, and however paradoxi-
cal it may seem, should they. The CLE Rule was
not designed to promote the CLE program of the
State Bar Association and it does not require the
Bar Association to provide enough programming
to fill the needs of every attorney. APR 11.4 re-
quires the Board of Continuing Legal Education
to ‘‘discover and encourage’’ the offering of
courses and programs by ‘‘established’’ organiza-
tions, and I, for one, would hope that such organi-
zations, be they the law schools, local bar associa-
tions or groups such as the Washington State Trial
Lawyers Association, will become more active in
the field and apply to the Board for course ap-
proval. Naturally, we will continue our efforts to
attract high quality national CLE programs to the
state. The participation by other organizations is
important not only because of the need tor more
program offerings but also because of an even
greater need: that of a diversity of programs with
appeal to all segments of the bar. It should, ulti-
mately if not immediately, be possible to fill that
need to the extent that an attorney subject to the
provisions of the Rule will not be forced to attend
courses and seminars having little or no applica-
tion to his or her practice.

An obvious impact of APR 11 will be increased
attendance at seminars. In the November issue of
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the Bar News it was noted that during the past year
attendance at State Bar CLE seminars was among
the highest in the country on an attorney popula-
tion basis. In many instances we have come very
close to the physical capacity of the facilities
available to us. The impact on attendance is
perhaps best illustrated by the experience in Min-
nesota, which has a total bar population nearly
identical to Washington’s and where the State Bar
Association had reported attendance figures simi-
lar to our own under a voluntary system. In the
first year under the mandatory rule in that state,
total attendance at Minnesota State Bar seminars
showed an increase of approximately 100%—and
that under a system which was phased in by re-
quiring only one-third of the attorneys in the state
to report their attendance for that first year.
Clearly, the increase in attendance will be even
greater here; and that fact is of importance not
only to program sponsors but also to individual
attorneys. At the present time, roughly 90% of
those attending State Bar seminars do so on the
basis of advance registration through the use of
the announcing brochures mailed prior to each
program. Hopefully, but as limited by the physi-
cal facilities available, we will continue to be able
to honor all registrations made in this manner. On
the other hand, the practice of accepting door
registrations on the day of a seminar may become
a thing of the past, and [ hope you will keep the
realities of the situation in mind if you should
attempt to register at the door and find there is no
space available. The solution, of course, is to
keep an eye out for upcoming seminars and take
advantage of the advance registration procedure.

A column of this length cannot, of course,
provide a complete overview of APR 11 or its
impact. I would personally urge each attorney to
study the Rule and become familiar with its provi-
sions and, later, the implementing regulations, as
they are adopted by the Board of Continuing
Legal Education and the Supreme Court. I would
also, again, urge you to communicate your
thoughts and comments to the Board. APR 11 was
adopted after extensive consideration and review
of a number of factors, including the comments
and reactions of the members of the Bar. That sort
of input should continue as the process of im-
plementation goes forward.




FULL TEXT

Rule 11: Requirements for Mandatory
Continuing Legal Education

111
Purpose

It is of primary importance to the members of the Bar and to the
public that attorneys continue their legal education throughout the
period of their active practice of law. These rules will establish the
minimum requirements for continuing legal education.

1"k,
Educational Requirement

A. Minimum Requirement. Each active member of the Bar As-
sociation shall complete a minimum of 15 credit hoursofapproved or
accredited legal education (as provided in Rule 11 .4 hereof) during
each calendar year after 1976. If a member completes more than 15
such hours in a given calendar yearafter 1976, the excess credit may
be carried forward and applied to such member’s education require-
ment for either or both of the next two succeeding calendar years.
Such legal education completed between September I, 1976, and
December 31, 1976, shall be credited as though it had been com-
pleted in 1977.

B. New Admission. An attorney shall not be required to comply
with this rule during the calendar yearin which he or she is admitted
nor for the following full calendar year.

1158
Board of Continuing Legal Education

There is hereby established a Board of Continuing Legal Educa-
tion (referred to herein as the Board) consisting of seven members.
Six of the members of the Board must be active members of the
Washington State Bar Association (referred to herein as the Bar
Association). The seventh member shall notbe a member of the Bar
Association. The Supreme Court shall designate a chairperson of the
Board, who shall serve at the pleasure of the Court. The members of
the Board shall be nominated by the Bar Association and appointed
by the Supreme Court. Of the members first appointed, two shall be
appointed fer 1 year. three for 2 years, and two for 3 years. There-
after, appointments shall be for a 3-yearterm. No member may serve
more than two consecutive terms. Terms shall end on September 30
of the applicable year, except that no term shall end prior to Sep-
tember 30, 1977.

11.4
Powers of the Board

TheBoard shall approve individual courses and may accredit all or
portions of the entire legal educational program of a given organiza-

tion which, in the Board’s judgment, will satisfy the education
requirements of these rules. It shall determine the number of credit
hours to be allowed for each such course. It shall discover and
encourage the offering of such courses and programs by established
organizations, whether offered within or outside of this state. The
Board may adopt regulations pertinent to these powers sub ject to the
approval of the Bar Association and the Supreme Court. Individual
compliance with the educational or time requirements of these rules
may be waived or modified by the Board upon a showing of undue
hardship, age or infirmity.

Jla5
Expenses of the Board

Members ofthe Board shall not be compensated for theirservices.
For their actual and necessary expenses incurred in the performance
of their duties, they shall be reimbursed by the Bar Association in a
manner consistent with the Association’s reimbursement of its com-
mittee members. The Bar Association shall furnish the Board with
the necessary staff and clerical help to carry out its duties and shall
pay all expenses reasonably and necessarily incurred by the Board,
pursuant to a budget for the Board which the Board shall submit
annually to the Bar Association, sub ject toapproval by the Associa-
tion.

11.6
Reports and Enforcement

A. Compliance Report. On orbefore each January 31st hereafter,
commencing January 31, 1978, each active member shall file a report
with the Bar Association in such form as the Bar Association shall
prescribe concerning such member’s completion of accredited legal
educationduring the preceding calendar year. If such member has not
completed the minimum education requirement for the preceding
year, compliance may still be accomplished by making up the de-
ficiency within the first 4 months of the next succeeding calendar
year, filing a supplemental report with the Bar Association by May 1
of such year evidencing such compliance in such form as the Bar
Association shall prescribe and by paying a special $50.00 filing fee
theretor.

B. Delinquency. Any member who has not so complied by May 1
of each year hereafter, commencing with May 1, 1978, may be
removed (or conditionally removed) from the roll of active members
of the Bar and transferred to inactive status pending such member’s
compliance with Section A above. To effect such removal the Board
shall by written notice to the non-complying member advise of the
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pendency of removal proceedings unless within 10 days of receipt of
such notice such member shall complete and return to the Board an
accompanying torm of petition which may be accompanied by
affidavit(s) in support of request for extension of time for or exemp-
tion from compliance with Section A above or for a ruling by the
Board of substantial compliance therewith.

1. Unlesssuch petition be so filed. the Board shall report such tact
to the Supreme Court with its recommendations for appropriate
action. The Supreme Court shall enter such order or conditional
order as it deems appropriate.

2. If such petition be so filed, the Board may, in its discretion,
approve the same without hearing, or may enter into agreement on
terms with such member as to time and requirements for achieving
compliance with the provisions of Section A.

3. If the Board does not so approve such petition or enter into such
agreement with teims, the Board shall hold a hearing upon the
petition and shall give thememberatleast 10 days’ noticeof the time
and place thereof . Testimony taken at the hearing shall be under oath
and the oath shall be administered by the chairperson of the Board.
For good cause shown the Board may rule that the member has
substantially complied with these rules for the year in question or, if
he or she has not done so, it may grant the member an extension of
time within which to comply and may do so upon terms as it may
deem appropriate. As to each such application the Board shall enter
written findings of fact and an appropriate order, a copy of which
shall be mailed forthwithto the member at the address on file with the
Bar Association. Any such order shall be final unless within 10 days
from the date thereof the member shall file with the Bar Association
at its office a written appeal to the Board of Governors of the Bar
Association.

4. In its consideration of petitions for relief hereunder, the Board
shall consider factors of hardship such as age or disability, or of
restricted practice.

C. Appeal to Board of Governors. Any such appeal shall be
considered by the Board of Governors at its next regular meeting
(unless that meeting takes place less than 5 days following the
perfection of the appeal, in whichevent it shall be the second meeting
following thereafter). To perfect such appeal the member shall, at the
member’s expense, within 15 days of the filing of the notice of such
appeal, cause to be transcribed and filed with the Bar Association a
narrative report of proceedings in compliance with RAP 9.3. The
Board chairperson shall certify that the nairative report of proceed-
ings contains a fair and accurate report of the occurrences in and
evidence introduced in the cause. Upon the filing of any such notice
of appeal to the Board of Governors, the Bar Association shall
prepare a transcript of all orders, tindings, and other documents
pertinent to the proceeding, which transcript shall be certified by the
Board chairperson. The Board of Governors may require the member
to submit his or her argument in writing and it may, but shall not be
obligated to, permit the member or his or her counsel to appear in
person before it. The Board of Governors may affirm, reverse or
modify the ruling of the Board of Continuing Legal Education as it
deems appropriate. The decision of the Board of Governors shall be
reduced to writing and a copy thereof shallbe mailed forthwith to the
member at the member’s address. The decision of the Board of
Govemors shallbe final, unless within 10days from thedate thereof,
the member shall file with the Bar Association at its office a written
notice of appeal to the Supreme Couit.
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D. Appeal to the Supreme Court. To perfect such appeal to the
Supreme Court, the member shall at the member’s expense, if
testimony was taken before the Board of Governors, cause to be
transcribed and filed with the Bar Association as to proceedings
before the Board of Governors, a narrative report of proceedings in
compliance with RAP 9.3. The President of the Bar Association shall
certify that any such narrative report of proceedings contains a fair
and accurate report of the occurrences in and evidence introduced in
the cause. The Bar Association shall prepare a sranscript of all orders
and other documents pertinent to the proceeding before the Board of
Govemors, which transcript shall be certified by the President of the
Bar Association. The Bar Association shall then file promptly with
the Clerk of the Supreme Court said narrative report of proceedings
and the transcripts pertinent to the proceedings before the Board and
the Board of Governors. The matter shall be heard in the Supreme
Court on the motion calendar and the provisions of RAP 17.4 and
RAP 17.5 shall be applicable thereto.

E. Time. Thetimes setforth in this rule for filing notices of appeal
are jurisdictional. The Board of Governors or the Supreme Court, as
to appeals pending before each such body respectively, may, for
good cause shown:

1. extend the timeforthe filing or certification of said statement of
facts, or

2. dismiss the appeal for failure to prosecute the same diligently.

F. Costs. If the member prevails in his or her appeal before the
Board of Governors or in his or her appeal to the Supreme Court, the
member shall be awarded costs against the Bar Association in an
amount equal to his or her reasonable expenditures for the prepara-
tion of the statement or statements of facts.

G. Change of Status. Once an attorney bas been transferred to
inactive membership status for non-compliance with these Rules, the
attorney affected must comply with thethen applicable regulations of
the Board for transfer from inactive to active status.

11.7
Confidentiality

The files and records of the Bar Association, as they may relate to
or arise out of any failure of a member of the Association to satisfy
these continuing legal education requirements, shall be deemed
confidential and shall not be disclosed except in furtherance of its
duties, or upon request of the attorney affected, or pursuant to a
proper subpoena duces tecum, or as directed by this Court. (]



ENVIRONMENTAL LAW
By LEE KRAFT

The Environmental Law Section announces the
availability of a packet of reproductions of all past
issues of the Environmental Law Newsletter. The
Newsletter includes case analysis as well as up-
dated information on environmental and land use
issues. A complete set of past issues can serve as a
basis for the state of the law in Washington at the
present time. The packet is three ring punched for
insertion into a binder and addition of future news-
letter volumes. The packet can be ordered for
$3.00 from

Ms. Cassie Cole

Washington State Bar Association
505 Madison Street

Seattle, Washington 98104

(206) 622-6054

The following articleis a continuation from last
month’s Bar News of an article by Lee Kraft
regarding the ‘‘environmental significance’’ issue
under SEPA.

The Supreme Court recognized that *‘judg-
ments in this area are particularly subjective —
what to one person may constitute a significant or
adverse effect on the quality of the environment
may be of little or no consequence to another.”” In
Norway Hill v. King County Council, 87 Wn.2d
267 atp. 277, the Court attempted to give further
meaning to the word significantly.?

In a unanimous decision with Justice Dolliver
not participating in the disposition of the case, the
Court in Norway Hill at pages 277 and 278 set
forth the following guideline relying on the policy
statements of the legislature in Chapter 43.21C
RCW:

“c

. . itis clear thatthe legislature intended
that environmental values be given full
consideration in government decision mak-
ing, and it implemented this policy through
the procedural provisions of SEPA which
specify the nature and extent of the informa-
tion that must be provided, and which re-
quire its consideration, before a decision is
made.

Section Reports @

(Cases ommitted)

Consistent with this policy it would seem
appropriate to state a general guideline rather
than attempt a value-laden definition of
‘significantly’. Generally, the procedural
requirements of SEPA, which are merely
designed to provide full environmental
information, should be invoked wherever
more than a moderate effect on the quality of
the environment is a reasonable probabil-
ity.”” See City of Davisv. Coleman, 521 F.2d
661 673-74 & n.16 (9th Cir. 1975). (empha-
sis added)

Significantly affecting the quality of the envi-
ronment is now defined as a ‘ ‘reasonable probabil-
ity”” of a ‘““moderate effect on the quality of the
environment.”” Query: What does ‘‘moderate’’
mean?

The guidelines adopted by the Council on Environmental Policy

were not in effect when the controversy in Norway Hill arose, thus
the Court did not consider their validity.

TAXATION
By DONALD W. HANFORD

Federal Estate and
Gift Taxation

The Tax Reform Act of 1976 contains the first
comprehensive revision of the Federal estate and
gift tax provisions in over 30 years. The amend-
ments result in fundamental changes to the present
estate and gift tax structure, and were designed to
accomplish the following reforms: (1) provide tax
relief for small and moderate estates (less than
$500,000); (2) eliminate loopholes and avoid-
ance devices not justified on policy grounds (i.e.
generation-skipping trusts); (3) alleviate liquidity
problems for estates whose major asset is a farm
or other closely held business, and; (4) increase
slightly the present level of estate and gift tax
revenues.

The specific amendments summarized below
are not exhaustive, but are merely intended to
highlight and provide an introduction to the
more significant changes. Close study should
be made of the amended Code provisions,
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committee reports and explanatory literature
when reviewing existing estate plans.

Unification of Estate and Gift Tax Rates. In an
effort to substantially reduce the tax incentives
favoring transfers during life over transfers effec-
tive at death, the Act has eliminated the separate
gift tax rate structure, which is 25% less than the
estate tax rates for corresponding brackets. For all
decedents dying after December 31, 1976, and for
all gifts made after December 31, 1976, there will
be a single unified rate structure for both estate
and gift taxes, which will be progressive on the
basis of cumulative lifetime and deathtime trans-
fers. Generally, the new unified rates will be
slightly higher than the present estate tax rates at
corresponding brackets.

Unified Credit In Lieu of Estate and Gift Tax
Exemptions. Under present law, each donor is
entitled to alifetime exemption of $30,000 for gift
tax purposes, and each decedent is entitled to an
exemption of $60,000 for estate tax purposes. For
all decedents dying after December 31, 1976, and
for all gifts completed after December 31, 1976, a
unified estate and gift tax credit, providing a dol-
lar for dollar offset against tax liability, is substi-
tuted for the present exemptions, which merely
reduce the taxable estate or gift against which the
tax rates are applied. Any part of the credit used to
offset gift taxes will no longer be available to
offset the donor’s ultimate estate tax liability.

The unified tax credit will be phased-in over a
five-year period, so that the amount of the credit
will be $30,000 for gifts made in, and decedents
dying in 1977, $34,000 in 1978, $38,000 in 1979,
$42,500in 1980and $47,000in 198 1. The exemp-
tion equivalent for the $47,000 credit applicable
in 1981 and subsequent years is $175,625.

A donor who makes gifts after September 9,
1976 and before January 1, 1977 in an effort to
exhaust his unused portion of the $30,000 gift tax
exemption before it is eliminated under the new
law will cause a reduction of the unified credit
allowable by an amount equal to 20% of the
exemption claimed. There is no reduction for any
amount allowed as a specific exemption for gifts
made before September 9, 1976.

Only $6,000 of the unified credit may be ap-
plied against gifts made after December 31, 1976,
but prior to July 1, 1977.
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Gifts Within Three Years of Death. Presently,
transfers made within three years of death are
presumed to be made in contemplation of death
and are returned to the donor’s estate for estate tax
purposes, unless the executor can rebut the
presumption with evidence that the gift was not
death motivated. If the executor does not meet his
burden, the entire amount of the gift, without
reduction for the $3,000 per donee exclusion, is
brought back into the estate. However, the gift
taxes paid on such gifts remain outside of the
estate, which has served to encourage so-called
‘‘death-bed’’ gifts.

For all gifts made after December 31, 1976, the
Act eliminates the contemplation of death rebut-
table presumption and provides for the inclusion
in the decedent’s estate of all gifts (in excess of
the $3,000 annual per donee exclusion) made
within the three year period prior to death, ir-
respective of the motive behind the gift. Further,
in order to eliminate the death-bed loophole, all
gift taxes paid at the time of the gift will be
‘‘grossed-up’’ or broughtback into the decedent’s
estate for all gifts made within three years of
death.

Carryover Basis for I[nherited Property. A
familiar concept to most practitioners is that the
tax basis of property acquired or passing from a
decedent is ‘‘stepped-up’’ to its fair market value
at the date of decedent’s death. Thus, upon the
sale of inherited property by the estate or ultimate
beneficiary, no income tax is paid on the apprecia-
tion occurring prior to decedent’s death.

Unfortunately, for all decedents dying after
December 31, 1976, the stepped-up basis rule is
eliminated, and the decedent’s basis will ‘‘carry-
over’’ to the estate or ultimate beneficiary, and no
portion of the appreciation will go untaxed. How-
ever, the carryover principal is ameliorated
somewhat by the ‘‘fresh start’’ provisions, which
step-up the basis of inherited property held on
December 31, 1976 to its fair market value on that
date. For all property other than securities for
which market quotations are readily available, a
special formula is provided to compute each as-
set’s step-up in basis to reflect pre-1977 ap-
preciation.

In addition, the Act imposes an obligation,
under threat of penalty for noncompliance, on the
executor to provide basis information to the Ser-



vice and ultimate beneficiary.

Generation-Skipping Transfers. Under present
law, it is popular for persons of substantial wealth
to suspend the imposition of estate taxes for a
considerable length of time by transferring prop-
erty in trust for the life of successive generations.
Since each generation had only a life interest in
the corpus of the trust, nothing would be includ-
able in their estates at death. The only limitation
on this generation-skipping device was the com-
mon law Rule against Perpetuities.

After April 30, 1976, the Act severely limits,
though not eliminating entirely, the tax attractive-
ness of such transfers by exacting a tax substan-
tially equivalent to the estate tax which would
have been imposed had the property been trans-
ferred outright to each successive generation.
The provisions outlining the applicability and
timing of the generation-skipping tax are quite
complex, and careful consideration should be
given them before implementing such a
transfer.

For generation-skipping transfers set up by a
will or trust in existence on April 30, 1976, the
Act’s transitional rules should be consulted.

Miscellaneous Provisions. In addition to the
above changes, the Act has liberalized the estate
and gift marital deductions, provisions relating to
extensions of time for payment of estate taxes,
and the method of valuation of farms payment of
estate taxes, and the method of valuation of farms
or other closely held businesses.

Definitive rules are also provided with respect
to disclaimers for estate and gift tax purposes, the
deductibility of selling expenses of an estate and
the retention of voting rights in stock transferred
by a decedent during life.

CORPORATION, BUSINESS & BANKING
By DENNIS G. SEINFELD

Section CLE plans and programs are in full
swing. All were reviewed at the Section Execu-
tive Committee meeting on December 4, 1976.

On January 14, 1977 the Audit Letter Seminar
is being given at the Olympic Hotel in Seattle.

Elvin Vandeberg, Midyear Meeting Chairper-
son announced the proposed schedule for that
meeting at Richland, May 20-22, 1977, as fol-
lows:

Friday— May 20
1:00- General Business Seminar (Vandeberg):
4:30  General and Limited Partnerships
6:00- Hosted Cocktails
Saturday—May 21
8:30- Corporate Section Business Meeting
9:00
9:00- General Business Seminar (Vandeberg):
12:00  Tax Reform Act of 1976
1:00- General Business Seminar (Jerry
3:00  Whalen): Introductory Securities Law
3:00- Recreation Break (swimming, tennis,
golf)
6:00- Hosted Wine Tasting
Sunday—May 22
9:00- Specialty Seminars:
12:00  (a) Agricultural Law (Roger
Underwood)
(b) Banking Law (Gordon Willhite)
(c) Securities Law (Jerry Whalen)

Section Chairperson Tom Alberg and past
Chairperson Bert Weinrich announced that a very
satisfactory working relationship has been de-
veloped with the State Bar’s CLE committee
through conferences and meetings with Mike
Green and John Michalik. Close liaison with the
CLE Committee is essential to the Section in
providing the State Bar with timely and effective
programs.

The Corporation Code Revision Committee,
under the leadership of P. Cameron DeVore, is
rapidly progressing with its first report and rec-
ommendations for statutory changes in our long
neglected Code. These should be ready for study
by the Section Executive Committee about Feb-
ruary 20, 1977.

Jerry Whalen reported that proposed revisions
in the Washington Securities Act are now in the
drafting stage and will be ready for review in the
near future.

Richard Bangert reported that a directory of
corporate law department attorneys will be ready
for publication about April 15, 1977.

Tom A. Alberg announced that two new mem-
bers have been added to the Section Executive
Committee: P. Cameron DeVore, who is chair-
person of the Committee on Revision of Corpo-
rate Laws, and Robert A. Kiesz, member at large
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from Wenatchee, who is assigned to produce a
re-draft of this Section’s By-Laws.

Karl Ege, editor of the Section Newsletter, an-
nounced that a Section Newsletter will be pub-
lished and mailed in January, April and September
of 1977. There is a need for articles in synopsis
form. All Section members are invited to contri-
bute. Contributors should contact Karl for as-
signment and confirmation of subject matter.

Finally, Tom Alberg has asked me to encourage
you to join the Section. For the $5.00 annual fee
you will receive three Newsletters with important
information on new legal developments in the
corporate and business field and a valuable bib-
liography of new articles. Mail your membership
request and annual fee to the Sections Adminis-
trator, % the Washington State Bar Association.

TRIAL PRACTICE SECTION
By MICHAEL W. DUNDY

Good things are coming from the Trial Practice
Section in 1977. Early in the year, the Section will

% X
OVERWORKED?

UNDERSTAFFED?
RENT A LAW CLERK

Research, Briefing, Legal Support
Services; Done On Project Basis By
Qualified Law Students; Supervised
By Attorneys Specializing In Wash-
ington And Alaska Law; References
Available; Reasonable Rates

CALL 24 Hours A Day
206-323-9229

WRITE
LAW STUDENTS RESEARCH CORP
P.O. Box 5594
University Station
Seattle, Washington 98105
o 2
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publish an excellent trial practice manual entitled
*‘Evidence Manual— Voir Dire to Verdict.”” The
manual is not meant to be a treatise or a research
tool but a device which can be used by the civil
practitioner during the course of trial to quickly
locate applicable Washington rules and cases on
evidence. It is designed to aid the trial perform-
ance of the bar generally and will be an ex-
tremely useful tool for every attorney from the
trial specialist to the newly admitted lawyer. The
manual will be published in loose leaf form and
will be periodically updated to keep current with
new evidentiary developments. It has references
to the Federal Rules of Evidence and is designed
so that it can be adapted to the format of those
rules if (when?) they areadopted by Washington.

The manual is the result of a substantial amount
of work by the Trial Practice Manual Committee
headed by its Chairman, Leo A. Anderson. The
authorship of the manual was undertaken by
George Bassett of Seattle who, together with
other members of the Committee, have done an
excellent job in preparing this welcomed new
resource for the trial practitioner. Information on
price and ordering will be forthcoming shortly,
but persons interested in reserving their copy now
may write to George Bassett, 3825 Seattle-First
National Bank Building, Seattle, Washington
98154.

YOUNG LAWYERS

Young Lawyers Section
Board Vacancies

Two vacancies on the Young Lawyers Section
Board of Trustees need to be filled—one in the
First Congressional District and one in the Third
Congressional District. If you reside in one of
these districts and wish to run for election, file a
notice of intention to stand for election to such
office, together with a resume of qualifications
and statement of position with the Bar Office no
later than March 1, 1977. )



SUPREME COURT PRACTICE
By JOHN J. CHAMPAGNE

Summary of Cases Set for
January, 1977 Session

(continued from December 1976 Bar News)

No. 44523 — Moranv. State Parks & Recreation
Commission

Is RCW 43.51.063 which relates to the deter-
mination of the value of leases and the period
thereof on television station leases an unconstitu-
tional abridgment of the separation of powers of
the state government and the privileges and im-
munities clause of the state constitution and equal
protection clause of the federal constitution.

No. 44332 — Srate v. Mriglot

Is it error for the trial court to refuse to instruct
on the defense theory of involuntory intoxication?

No. 44325 — Ruggles v. Seattle-First Nat.

When the child of a testatrix is deceased at the
time the will is made and the testatrix neither
names nor provides for the deceased child or one
of the descendants of the deceased child, does
RCW 11.12.090 (intestancy as to pretermitted
children) require that the testatrix be deemed to
have died intestate as to the deceased child?

Attention! Former Law Clerks

Professor Charles H. Sheldon of Washington
State University is presently engaged in research
preparatory to compiling a comprehensive history
of the Washington Supreme Court. As a part of
that project, Professor Sheldon is interviewing,
among others, former Supreme Court Law
Clerks. The Supreme Court Clerk’s Office is con-
temporaneously compiling a Law Clerk registerin
which, insofar as possible, all Law Clerks who
have served members of the Court will be listed,

The Courts @

with appropriate biographical data, etc. Records
prior to mid 1955 are especially sparse.

Former Supreme Court Law Clerks are re-
quested to write to Professor Sheldon, c/o De-
partment of Political Science, Washington State
University, Pullman, Washington 99163, giving
information as to Law Clerk service, dates, Jus-
tice for whom clerked, other Clerks with whom
you served, your predecessor and successor,
when appropriate, etc.

A copy of your letter should be forwarded to the
Supreme Court Clerk, John J. Champagne, Tem-
ple of Justice, Olympia, Washington 98504.

SUPERIOR COURT NEWS
By JUDGE JAMES A. NOE

ABA Mid-Year Meetings in Seattle

The ABA mid-year meetings will be held in
Seattle during the week of February 9 through 15,
1977. In conjunction with the meetings of the
ABA House of Delegates, Board of Governors,
sections and divisions, the Judicial Administra-
tion Division will meet including the National
Conference of State Trial Judges and other judi-
cial conferences. The JAD meetings will also take
place in the Olympic Hotel February 10 through
13.

On February 12, 1977, the local judges’ host
committee and the Washington State Superior
Court Judges’ Association are cosponsoring a re-
ception in the owners’ lounge of the Kingdome
Stadium. All judges of the state are invited to
participateand the judges attending the JAD meet-
ings will be invited as special guests.

Chief Justice Warren E. Burger is expected
to attend the Kingdome event. The Chief Justice
has accepted the invitation. He will be in town to
speak at the Opera House at 2 p.m., February 13.
After his address, there will be a reception in
honor of the judiciary in the Pacific Science
Center.

All Washington State judges are invited to the
two events on February 13, also.

The judges’ host committee members are
Judge Eugene A. Wright, U.S. Court of Ap-
peals, Judge Morell E. Sharp, U.S. District
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Court, Judge George H. Revelle (King), Judge
Warren Chan (King), Judge W. R. Cole (Kit-
titas), and Judge James A. Noe (King).

Law Day 1977

The Courts and Community Committee has
been authorized to order the ABA Program and
Planning Manual for distribution to all local
courts. The committee will urge that the presiding
judge pass the manual to a judge who will take
responsibility for planning a meaningful Law Day
program for the court in each community.

Also in conjunction with Law Day the Courts
and Community Committee has approved a
state-wide Law Day speech contest. Each local
bench will be requested to cooperate by providing
judges to evaluate the speeches of contestants
from local high schools. The state is divided up
into four regions and two regional winners will go
to Olympia for the final contest next April. Re-
gional chairpersons are Judge Harold Clarke
(Spokane), Judge Carl Loy (Yakima), Judge
Gerry Alexander (Mason-Thurston), and Judge
Francis Holman (King).

Unjust Criticism Followup

President-Judge Willard Roe and Richard
Riddell, President of the Washington State Bar
Association, are forwarding a joint letter to every
local bar president and every presiding judge in
the state. The letter encourages local benches and
bars to consider adopting a written policy to meet
unjust or inaccurate criticism of judges and
courts. The letter encloses the program recently
adopted by the Washington State Bar Association
and the program adopted by the Washington State
Superior Court Judges’ Association last April.

Personal Items

Judge David W. Soukup (King) attended a
conference on juvenile justice in Denver, Col-
orado, during the week of December 13-17.

Judge Donald J. Horowitz concluded his ser-
vice as a King County Superior Court judge ear-
lier this month and has become a partner in the law
firm of Levinson and Friedman. Judge Solie M.
Ringold concluded his 16 years on the King
County Superior Court earlier this month and has
announced no specific long-term plans. Judge
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Ringold will serve as a judge pro tem for the Court
of Appeals and will also be available to the King
County Superior Court to serve as a judge pro
tem. Both Judge Horowitz and Judge Ringold
were honored by their colleagues at a retirement
party in early December.

““Open (Court) House™’
For Legislators

The King County Superior Court sponsored an
“‘open house’’ for legislators and councilpersons
on November 30, 1976. King County judges in-
vited the law makers to tour the King County
Court House, observe the administration of jus-
tice in action and to engage in dialog on common
issues. The effort was aimed at informing the
lawmakers about current court problems which
may require legislative action.

Election Results

The election results are in and eight new Su-
perior Court Judges took office on January 10.
1977. Those new jurists elected for the first time
are: Norman W. Quinn (King), T. Patrick Cor-
bett (King), Barbara Durham (King), H.
Joseph Coleman (King), Eugene G. Cushing
(King), Willard Zellmer (Lincoln), Herbert
Wieland (Pacific-Wahkiakum), Dean Morgan
(Clark).

New Judge Orientation

The Washington Judicial College provided an
orientation for newly elected judges. The five-day
session was held at the University Towers Hotel in
Seattle, from January 3 through 7, 1977, and fea-
tured Chief Justice Charles Stafford and other
judges teaching classes on subjects of interest to
new members of the court.

More Judges Needed

Litigation has continued to increase in most
counties during the past biennium. More judges
will be needed to keep pace with the expanding
and more complicated caseloads. King County
will request five new judges. Spokane will ask for
two additional judges and Island and Chelan
Counties will most likely request one each. [




Notices

For Sale: One set of current
Corpus Juris Secundum. Contact
Charles S. Helm, White Henry
Stuart Building, Seattle. MA 4-
4030.

For Sale: Mertens, Laws of
Federal Income Taxation, com-
plete set including commentary,
regulations and rulings with cur-
rent supplements to August,
1976. Further supplements avail-
able. $200. Contact John Peick
at 624-7272.

For Sale: Complete set of
ALR including ALR First with
side books; ALR Second with
side books; ALR Third with
Quick Index and Supplements;
and ALR Federal, Vol. 1-9.
Complete CJS Second; Com-
plete UCC Reporting Service;
Complete Federal Income Gift
and Estate Taxation-Rabkin &
Johnson; and two volumes Law-
yers Guide to Medical Proof-
Matthew Bender. Also IBM
Executive typewriter, Executive
Model, used two years, excellent
condition. If interested contact
Philip Noon, Box 188, Grand-
view, Washington 98930, phone
509-882-1446.

For Sale: Corpus Juris Se-
cundum, $750 or best offer,
(206) 624-3600.

For Sale: IBM Executary Belt
Dictating Machine — 2 dictators,
1 transcriber; $200.00 each. Call
Carolann — 682-7211

Space Available: Attractive
office with view, medium-sized
general practice law firm, down-
town Bellevue. Excellent law
library for an office sharer.
Secretarial service available.
Call 455-9922.

Office Space: For one attor-
ney, 701 Pacific Avenue, Ta-
coma, (across from the Old City
Hall). Three suite office with
conference room, currently
occupied by patent agent. Li-
brary and secretarial service
available. $100.00 per month.
Telephone: 272-0915

Office Space: Attorney with
personal injury trial experience
and some personal injury prac-
tice preferred, to share space
with five attorneys in law office.
Share office space, library-
conference room, secretarial-
receptionist equipment and ser-
vices. Terms negotiable. Attor-
ney to assist with or handle per-
sonal injury claims and trials for
members of the firm. Please send
inquiry to Nicolai, Sorrel, Binns
& Beck, 1300 Alaska Building,
Second and Cherry, Seattle
98104. Phone: 624-1414.

Furnished Office Available:
Together with library-conference
room facilities. 24th Floor, The
Financial Center. $400.00 per
month. Telephone: 624-5606.

Office Space Available:
Modern library, conference
room & phones. $450 per month
for rent. Box 25, WSBA, 505
Madison St., Seattle, WA 98104.

Space Available in Bellevue:
Several offices available in good
location (29 148th Ave. E. in
Bellevue). Call Mr. Stubenrauch
747-3350.

Office Space Wanted: Attor-
ney wants furnished office space
with secretarial service, near the
courts. Respond c/o Box 31,
WSBA, 505 Madison St.,
Seattle, WA 98104.

&
LAW BOOKS
NEW and USED

USED BOOKS
NEW ARRIVALS:

Washington Reports 1st 1-200

Supreme Court Reporter
(West) 1 st

Law. Ed. Supreme Court
Rep. 1st 1-100

A.L.R. 2 and 3 - a good buy

Blackstone (1889}
Vols. 3 and 4 only

Federal 1st 1-300

@ WANTED: A

WASHINGTON

Reports - First, Second and

Appellates
Digest
Practice
Administrative Code
R.C.W.A.
ANY Washington Lawbook
CJ.S. & ALR. 1.

@M NEW BOOKS A

We order all Law Books that
are not sold direct by sales-
man. For price lists, write or
call:
206-324-0525
Tinsley’s New &
Used Law Books

A DIFFERENT
DRUMMER BOOK
STORE

420 Broadway East
Seattle, WA. 98102
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Suitings

Fine English worsted suitings, a bastion
of tradition and utility, achieve
the comfort you need and
the value you desire from
Southwidi tailoring.
Subtle shadings and
patterns are available in
herringbones and plaids, solids and
stripes from the finest mills

of the world.

fllbert L.

1210 4th Ave,,

Olympic Hotel Building
Seattle, Washington 98101
(206) 623-3970

Validated parking in the Olympic Hotel Garage.

ECnglish IWorsted

Alfetta by Alfa Romeo.
Style. Performance. Economy.
Drive one soon.

CRAND PRIX VOTOS
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Space Available: Small firm
in The Logan Building has single
office space available. Tele-
phone, receptionist, secretarial
services available. Furnished or
unfurnished. Phone 622-3740.

Will Sought: For Theodore
Bemard of Tacoma, WA. Please
contact James C. Dudley of
Cummings, Durkan & McCabe,
1212 Pacific Bldg., 720 3rd
Ave., Seattle, WA 98104.

Will Sought: Mildred Helge-
son, Grandview WA, date of
death 5/15/76. Contact Salvini,
Corless, Shoemaker & Hart, Box
210, Sunnyside WA 98944,

Will Sought: Anyone having
knowledge of a Will drawn for
Mr. Perry Andrew Fulmer, 1928
““F” Street, Vancouver, Clark
County, Washington, please
contact Charles E. Gallup, 214
Adams Bldg., 1105 Broadway,
Vancouver, WA 98660, (206)
694-7551 or 696-0241.

Computer Billing Service:
Attorneys interested in partici-
pating in a pooled computer-
assisted billing and financial ac-
counting program contact Lowell
Halverson, 650 Colman Build-
ing, Seattle, WA 98104 (623-
1590). Estimated cost is $80.00
per month per lawyer.

Wanted: IBM portable dictat-
ing unit. Model 224 or 274. Call
or write James B. Finlay, Attor-
ney at Law, P.O. Box 755, Long
Beach, WA 98631, Phone:
642-3108.

Wanted: 148 Wash. Reports
29 to date Am. Law Repts 3rd
Please contact Irving Koths,
P.O. Box 306, Morton, WA
98356. 496-5133.



@ Calendar

Feb. 9 ABA Mid Year Meeting, Olympic Hotel, Seattle
thru 15
Feb. 18 National College of Criminal Defense Lawyers and Public

thru 20 Defenders Seminar: Advanced Evidence Problems and
Cross-Examination, $100, Los Angeles Bonaventure Hotel,
Los Angeles, CA. For additional information contact the
Registrar (AC 713/749-2283).

Mar. 17 CLE Seminar: Comparative Law Institute, Victoria, B.C.
thru 18
Mar. 18 CLE Seminar: Administrative Aspects of Practice, 9-4 p.m.,
$40, Ridpath Hotel, Spokane
Mar. 25 CLE Seminar: Administrative Aspects of Practice, 9-4 p.m.,
$40, Sea-Tac Motor inn, Seattle
Aug. 21 Manila Conference on Law of the World, Manila, The

thru 26 Philippines. For further information contact John G. Sarpa,
(AC 202/347-7992).

LAWYER PLACEMENT

1. Attorney: Seattle national tax shelter oil and gas firm seeks Seattle
attorney for advice regarding FEA’s Mandatory Petroleum Alloca-
tion Program. Call Jeffrey Brotman, 223-4306.

2. Small Seattle firm looking for associate. Preference 1-3 years
experience, but not required. Initial screening by resume only. Send
to Box 21, WSBA, 505 Madison St., Seattle, WA 98104.

3. UPS School of Law is seeking a Director of Continuing Legal
Ed. Applicants must have a Juris Doctor degree or equivalent experi-
ence in professional education. Salary: negotiable. Send resumes by
March 1, 1977 to: UPS, P.O. Box 7297, Tacoma, WA 98407.

4. Litigation Chief: Position available for Assistant Regional
Director, Seattle Regional Office, Federal Trade Commission. Qual-
ifications: strong analytical skills and at least three years intensive
trial experience. Antitrust and economics background desirable but
not required. Salary: $29,000-$34,000 depending upon experience.
Resumes should be sent to: William C. Erxleben, Regional Director,
Federal Trade Commission, 2840 Federal Building, Seattle, Wash-
ington 98174.

5. Lawyer admitted Washington May, 1974, desires arrangement,
preferably with Seattle area small to medium sized firm or solo prac-
titioner to exchange available time for overhead and facilities. Reply
care of Box 14, Washington State Bar Association, 505 Madison
Street, Seattle, Washington 98104.

6. Associate position — specializing in tax and probate in an office lo-
cated in downtown Seattle. Address inquiries to P.O. Box 332, Me-
dina, WA 98039.

", 1
MONTO
BLANC

The Magnificent
Diplomat 149...575

and the new
Classic 146 . . . 865

No other fountain pen is “built"
like the magnificient MONTBLANC
> Diplomat! Man-size tafill a man’s
grip, take a man's handling.
Extra-farge 18-karat gold point
assures super-smooth writing ac-
tion and gives o man o new
“personality on paper.” Giant ink
capacity is o man-pleasing feo-
ture toot

Many pen experts here and
abroad consider the Diplomat to
be the finest pen ever designed.
{t's Europe's most prized pen,
unmatched in writing ease. Nib
sizes extra fine to triple broad —
to suit every hand.

The NEW Clossic 146 is on
identical but slightly small ver-
sion of the Diplomat 149. A great

;-. variety of other luxury fountain
i pens within the MONTBIANC as-
/% sortment.

WE FILL MAIL ORDERS
STATE WIDE

We Buy and Sell Antigue Pens

(206) 682-2640
Buy Your Pen From The Pen Experts

Seattle P>

Sales and SERVICE

DOWNTOWN Seattle - 1426 FIFTH Ave.
ROOM 302




WHEN YOU
ADD UP WHAT
YOUR CLIENT’S WORTH,
WE COULD BE HIS
BIGGEST ASSET.

e —_—
Handling a portfolio can be a real headache. Unless
your client has a Living Trust at Rainier National Bank.
A Living Trustis a planningtool that can save you a lot
of time and frustration. And give your client the kind of profes-
sional money management he needs.
It means we handle the day-to-day management of
your client's personal holdings. We make sound investment
decisions. Keep accurate records. And provide security for
important papers.
How involved you and your client become in the trust's
managementis up to you. You can be in on every decision or
leave everything up to us. And if there's ever any kind of
problem, a trust administrator will be on hand to talk things
over.
The money isn't tied up forever, either. Your client can
cancel the trust at any time. Or set up a program to provide
the children with the same money management later on.
Call John James at (206) 587-7010. A Living Trust could
be worth more than you think.
%
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Trus! Division
wwm w
£59 8
)
S Q By g
M2 N0 b3 =
S = 20 >q O Z
- S - %) 2 o
R Es N v] BE @] —
t* 28Ot 3220
M = e
- 1 OC =
*3 © & =
o g 2 od
> (3% 2>
L2 O It e H
o >
° T
= )
> Q
-} N
o = "
—~ RN C IS
3 ijwws
4 SaP» =3
o §c=23
® 52930
SdLps





 
 
    
   HistoryItem_V1
   Splitter
        
     Columns: 2
     Rows: 1
     Overlap: 0.00 points
     Make overlap into bleed: no
     Split only wide pages: no
      

        
     D:20221023105851
      

        
     2
     1
     RowsAndCols
     0
     0
     0.0000
     750
     253
     qi3alphabase[QI 3.0/QHI 3.0 alpha]
     1
            
                
         AllDoc
              

       PDDoc
          

      

        
     QITE_QuiteImposingPlus5
     Quite Imposing Plus 5.3d
     Quite Imposing Plus 5
     1
      

   1
  

    
   HistoryItem_V1
   Shuffle
        
     Group size: 68
     Shuffle type: Normal, or perfect bound
     Rule: 2 3 6 7 10 11 14 15 18 19 22 23 26 27 30 31 34 35 38 39 42 43 46 47 50 51 54 55 58 59 62 63 66 67 68 65 64 61 60 57 56 53 52 49 48 45 44 41 40 37 36 33 32 29 28 25 24 21 20 17 16 13 12 9 8 5 4 1
      

        
     D:20221023105851
      

        
     68
     1
     0
     2 3 6 7 10 11 14 15 18 19 22 23 26 27 30 31 34 35 38 39 42 43 46 47 50 51 54 55 58 59 62 63 66 67 68 65 64 61 60 57 56 53 52 49 48 45 44 41 40 37 36 33 32 29 28 25 24 21 20 17 16 13 12 9 8 5 4 1
     742
     272
     1
     1
            
      
       PDDoc
          

     Normal
      

        
     QITE_QuiteImposingPlus5
     Quite Imposing Plus 5.3d
     Quite Imposing Plus 5
     1
      

   1
  

 HistoryList_V1
 qi2base





