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Business Advisory Services 
fron, First Bank 

First Rank's Business Ach isory Departmcnl 
specializes in the business planning needs of 
closelv-hel<l business owners. These busincs.-; 
specialists can be of particular assistancc when 
your clients face the question of the ultimate 
disposition and successful cont inualion of 
their business. 

Staffed with indi,·iduals whose financial 
knowledge is matched with solid business 
experience, the Husiness Ad\'isory Department 
can assist you and your dicnls in answering 
questions such as: 
• What special provisions should the estate 

plan of a closely-held business owner include? 
• Whai steps should he taken lo assure 

responsible management of his business 
after his death? 

• Whal is the i-alue of a closelv-held business 
as a going concern? 

Our Husiness Advisor_\' specialists are 
experienced in working with at lorneys in 
situations like these. and can contribute signifi­
cant business and trust experience. You will 

find that First Hank is one of the few banks in 
the nal ion. and the onl v one in the Northwest. 
with a department spet:ializing in these kinds 
of business concerns. 

For more information send for a free copy of 
.. Business Ach-isory Sen ices from First Hank." 

Business Advisory Services 
Another Asset Management Servic·c from Firsl 13ank. ,- -----------------------, 
I Seal tie-First National Bank I 
I Business Ad viso,·y Services I I P.O. Box 3586 I 
I Sealtle. WA 98124 

I 
I Please send me a copy of ·'Business Advisory I 
I Services from First Bank'" I 
I I ( Name _ __ _ J 
: Adrlr<•.. ----- I 
I Cit.>'. St .. ,h.• 7.ip I '-------------------------' 
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Professional Liability Insurance 

Including 

SEC Coverage 

Placed with Underwriters at Lloyd's London 
Limits: $100,000 to $5,000,000 

$1,000,000 limits may be as little as 
$225 per lawyer - premiums subject 
to judgment rating. 

A substantial number of Washington Lawyers have placed 
this coverage with our company. A roster of these firms 
would be our most compelling advertisement. 

Please call us for a quotation. Your request will be answered 
promptly ... And we think you will like the result. 

Quinan-Pickering, Inc. • Brokers Since 1938 
P.O. BOX 3875 • SEATTLE, WN. 98124 • (206) 622-4260 
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Think of us 
asa 

partner. 
Your business is law. Ours is money management­

investments, taxes, employee benefits, executorships 

and more. 

Together, we can give your client a total, professional financial 

plan. One that conserves capital and helps it grow. Not just 
day to day, but generation to generation. 

Let's work together. Call our Trust Division in Seattle, Tacoma, 
Spokane, Yakima or Chehalis. 

Trust 
Division 

��� We'd like to be 

YQUrbank. 

Member F,D.LC. 
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Attorney's 
Professional Liability 

Program· 
endorsed by the 

Washington State 
Bar Association. 

Members of the Washington State Bar Association qualify for Affiliated 
FM's "Occurrence Form" Professional Liability Policy. 
Effective February 1, 1976, this plan provides a million dollars worth of 
coverage for only $170 a year per attorney. 
The plan is currently available at pro-rata of $155 per attorney until 
February 1, 1976. 
For more information on how to protect your personal and partnership 
practice, call us toll free at (800) 522-7200 or locally, 223-1240. 

Marsh f1McLennan,Inc. 
800 Norton Building, Seattle, WA 98104 

Underwritten by: Affiliated FM Insurance Company 



Travel 

Editor: 
As a member of the Travel 

Committee of the State Bar, 
I would like to express to 
the members of the Bar Associa­
tion my whole-hearted support 
of the proposed trips we are 
promoting. 

At the present time our next 
trip is going to be on January 6, 
1976, to Sydney, Australia. This 
is going to be a bargain at 
$899.00. There is an option trip 
where you can go to Tahiti, Auck­
land, Sydney, Fiji and Hono­
lulu for $1,499.00. These 
prices would include your hotel 
and some meals. 

We have been advised by Pan 
Am that the regular air fare from 
Seattle to Australia and return is 
$1,526.00 so you can see what a 
bargain it is. 

My wife and I had the oppor­
tunity of going on the last spon­
sored trip to London where we 
had a marvelous time. W ith 
inflation becoming rampant in 
all of the countries, I would like 
to express at this time that if you 
are going to travel, you better do 
it now. I am hoping therefore 
that we will have a very good 
response to our proposed trips. 

E. F. VELIKANJE 
Yakima 

Client Security Fund 

Editor: 

I received, read, re-read and 
answered our President's eight 
page salvo on the subject of,the 
Clients' Security Fund. Fearing 
that when our Association puts 
out an eight hundred forty pound 
mailing to its members, it por-

tends things my Rulers are pre­
paring to do to me, I got from 
Eddie Friar a financial summary 
of the fund from its inception, 
from which I conclude: (a) Col­
lectively we are a pretty good 
bunch of fellows after all; (b) 
The responsibility for any weak­
ness in the Fund's structure must 
be placed squarely on the backs 
of those of our Governors who 
since 1965 - for ten years -
have treated the fund like a 
step-child. 

The concept of the Clients' 
Security Fund was adopted fif­
teen years ago. I was on the 
Board of Governors during the 
first three years of operation. It 
was the first in the country. It 
was watched carefully. We were 
committed to the notion that we 
would make an annual allocation 
of $5 per lawyer to the fund. 
This was done at the rate of 
$16,000 per year for the first 
four years. 

Then something happened. 
The Board began to relax -
$2,200 in 1965. Nothing - zero 
- in each of the next four years, 
despite the fact that the member­
ship was rising towards our pre­
sent 6,000 level. With a $41,000 
allocation in  1970 the year 
closed with a $99,000 surplus. 
For the next five years, ending in 
September of 1975, it was 
strictly hit or miss - not a 
penny in three of the five years, 
and an average contribution of 
about $14,000 per year, or about 
$2.50 per head. 

To compound the case, just 
about five years ago the scope of 
coverage was broadened and 
limits were increased from 
$5,000 to $25,000. It is hard for 

Letters (D 

me to understand with a dou­
bling of membership, expanded 
coverage, and a five fold in­
crease in limits contributions 
were cut in half. 

Despite all this the story has a 
happy ending. From beginning 
to date of our President's letter 
our deposits over the 15 year span 
were $179,000. There is in the 
fund almost exactly $100,000 
after allowing for all claims 
whether paid, or approved for 
payment. Our net loss over the 
term, after allowing for claims 
expense and interest received, 
has been considerably less than 
$6,000 per year - just about $1 
per lawyer. Can you name any 
other group which can enjoy a 
claim experience such as this? 
To really bring things home 
price a $25,000 bond for an 
executor. 

I told Mr. Day that I did not 
share his skepticism of the 
character of lawyers - that with 
such an amazingly low loss ex­
perience 1 ti1ought we had made 
a pretty good case on the propo­
sition that we don't need "spot 
audits;" that with losses averag­
ing less than $6,000 per year I 
have difficulty in justifying 
$25,000 per year to hire a "spot 
auditor'' to try to uncover 
$6,000 worth of sins; that I 
thought we should simply re­
sume what we started out to do 
- allocate $5 annually to the 
fund sweetened by the ''spot 
auditor's" salary, thereby creat­
ing a massive security fund and 
giving us a modicum of peace 
and privacy. Anybody agree? 

THOMAS MALOTT 
Spokane 
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Stop Specialization 

Editor: 
After due consideration, I de­

sire to respectfully protest the ef­
forts of some members of the 
State Bar Association to become 
designated as "Specialists" in 
the fields of general law prac­
tice. 

In the first place, tbe public 
will sooner or later look upon 
such a policy as a potential ' 'Rip 
Off' ' on our clients. They will 
c e r t a i n l y  a s s u m e  t h a t  a 
"Specialist" in Probate Law 
will be entitled to charge more 
than a non-specialist. The same 
potential inference relates to 
every type of law practice, ex­
cept  probably, Tax Law or 
Trademark and Patent Law. A 
young lawyer would have to 
wait ten or more years before he 

cou 1 d hope to qual ify as a 
"Specialist" - a word imply­
ing super-expertise growing out 
of experience. 

Secondly, most lawyers in our 
State are engaged in general prac­
tice. If they become designated 
as "Specialist" in any particular 
field, the public may assume they 
do not accept legal work outside 
of their announced specialty. 

Thirdly, to announce a cer­
tification as "Specialist" is a 
form of advertising distasteful to 
most lawyers, in my opinion. 

Finally, I fear the large big 
city law firms wiH through ad­
vertisements of their multitude 
of "Specialists" in every field 
of law, unfairly compete with 
the small law firms and sole 
practitioners engaged in general 
practice. 

A firm practicing with ten 

"Specialists" in ten different 
legal areas and ten "associates" 
w i t h o u t  t h e  b a d g e s  o f  
"Specialist,"  would amount to 
reductio ad absurdum. 

What do our Colleagues think 
about the Bel l i ' s  and the 
Kunstlers as ' 'Specialists? ' '  

CAMERON SHERWOOD 
Walla Walla 

Eastern Washington 
Forgotten 

Editor: 
I would like to address myself 

to the fact that we are headed 
towards compulsory hours of 
Continuing Legal Education as a 
condition of maintaining our 
right to practice. 

First of all, one of the best 
all-day Seminars that I have at­
t e n d e d  was  r i g h t  h e r e  i n  
Spokane and was put on jointly 

S11eetl, lte11e11tl;1ltilif\T, 
S;1fef\T, •�••••111is t�tt111·ie1· 
Se1·,,ice 
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Loomis Courier Service is speed, dependability 
and safety. And when the timely delivery of 
business and legal documents is critical, Loomis 
gets it done. Our bonded couriers accompany your 
dispatches from the time they pick them up until 
they hand deliver them to the designated 
consignee. This door-to-door service, which is 
available in over 1 00 Washington cities, 
includes overnight del ivery to major commercial 
centers in the U.S. and del ivery within 72 hours 
to cities in Europe, the Middle East and Far East. 

For more information call: Seattle 
206 /682-8650, Spokane 509 / 535-5975, 
Portland 503 / 233-6201 



by the Spokane County Bar As­
sociation and Gonzaga Univer­
sity Law School. It was an all­
day session addressed to the 
New Federal Rules and the 
panelists included two of our 
Eastern Washington Federal 
Judges, our most knowledgeable 
Superior Court Judge regarding 
evidence, etc . ,  and Professor 
Nappi, a prior practitioner and 
current professor in this area at 
Gonzaga, who was the coor­
dinator of the program. I submit 
for your consideration that these 
types of programs be considered 
as qualified for the educational 
requirements that you have in 
mind. 

Sometime before then there 
was a Seminar put on at Gon­
zaga Law School by the State 
Attorney General ' s  office and 
half a day was devoted by their 
experts towards an indoctrina­
tion of and an explanation of the 
Consumer Protection Act.  I 
likewise submit for your consid­
eration that these types of educa­
tional programs be considered. 

The most obvious thing to us 
Spokane and Eastern Washing­
ton attorneys is that these local 
programs do not require trans­
portation and are of minimal 
expense. 

For some reason the ruling au­
thorities of the Washington State 
Bar Association have assumed 
that all practicing attorneys 
within the State of Washington 
have the ability to travel to the 
Coast and stay at expensive 
hotels for educational or conven­
tion purposes. This is a totally 
unrealistic and absurd position. 

For us attorneys in Eastern 
Washington that have not devel­
oped large business clientele 

or for those that are new to the 
business and on a low pay scale 
in a law firm or are struggling 
to make it on their own, it is 
extremely difficult in many, and 
most cases financially impos­
sible, for us to attend one-shot 
Coast Seminars and the con­
t i nual convent ions that  are 
held on the Coas t .  You are 
thereby precluding us from ob­
taining the value of many im­
portant Seminars and our right 
to participate in  the affairs of 
the  Was h i ngton  S t a t e  B a r  
Association . 

For example, my wife and I 
attended the recent Seminar 
on a Lawyer's Life that was 
held in Harrison Hot Springs, 
British Columbia. We felt i t  
was one of the most significant 
Seminars that the Bar Associa­
tion has ever offered ; how­
ever, from Spokane, Wash­
ington, it was a long one-day 
travel requirement each way 
and when combining the costs 
of the Seminar, staying in a 50-
year old, run-down hotel with 
a minimum daily rate of $30 
plus the costs of meals and 
transportation and lastly the 
consideration of being out of 
the office for several days and 
not generating any fees thereby, 
we wound up on our return 
looking at a several hundred 
dollar bill. I see no damn reason 
why that Seminar could not 
have been put on in Seattle, 
Yakima, or Spokane as other 
Seminars without a limitation 
as to attendance so that those 
of us on the forgotten East side 
of the State could have had a 
greater participation. 

LEE A. LARSON 

Spokane 

,_.__. 

THE7 
LITTLER LOOK I 

for FALL 

Tailored with the cus­
tomary finesse of 
Graham & Gunn. Exclu­
sively at Littler. Premium 
worsted wool suits from 
$200. Sportcoats from 
$140. 

L� 
Fifth and Union • Seattle 

Charge Accounts invited. 

Bank and Amerlcan Express Cards Honored. 

12).041! 
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@) Editor's Notes 

Seven Year Delay to 
Receive Retirement Pension 

The sole practitioner is being forced into non­
existence. Planning for retirement years results 
in various alternatives except continuous sole 
practice with the average but respectable range of 
clientele. 

Social Security benefits are invested in, as re­
quired by law, by most people, including sole 
practitioners. Every government lawyer, whether 
city, county, state or federal, and every judge 
has additional retirement benefits accruing dur­
ing his or her employment. Attorneys employed 
by corporations have the same. 

Attorneys in large or small law firms not only 
are organizing formal retirement plans, but also 
the structure of the firm provides a type of infor­
mal, built-in retirement which produces a con­
tinuous source of income generated by the repu­
tation and past clients of the older lawyer. The 
older lawyer will draw the clients to the office, 
and the younger lawyers can produce a substan­
tial portion of the work. 

There are numerous examples of persons 
reaching age 65 who have several pensions pay­
able to them from military service, government 
service such as proser"''1rs, hearing examiners 
or U.S.  attorneys, and who obtain federal court 
appointments for life. 

In sole practice there are some, but not many, 
who have concentrated on investments through 
inheritance or a few unusually large fees. In their 

l 
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post-65 age years, their investments provide a 
fair income to supplement the small legal fees 
they may still generate. 

The majority of sole practitioners, however, 
do not enjoy the luxury of such successful in­
vestments or the demise of wealthy relatives . 

The 65 year old sole practitioner has no young 
lawyers to support him. He has worked long, 
hard hours to provide himself with a modest in­
come. As he reaches 65 years, he finds he cannot 
produce the work that he did twenty years be­
fore. Nor can he, nor does he want to stop work­
ing altogether. He would like to supplement his 
income with his Social Security pension. 

He has contributed his 8% into the Social Se­
curity pension programs, and he suddenly finds 
that he cannot draw upon those benefits if he 
earns wages over $2500 per year, until he reaches 
age 72. 

Not so for the attorney with the fine invest­
ments. He is able to draw his social security no 
matter how many thousands he earns on interest 
and dividends. 

The attorney with the staff of bright young 
lawyers has his work product supplemented by 
the work of the bright young lawyers. 

The attorney with past government or judicial 
experience can supplement his income with his 
earned pensions without l imitation on his over-
65 earnings. 

H.R.  2 1 97 is aimed at removing the strict 
wage limitation for the 65-72 year olds enabling 
them to start receiving their Social Security 
plans. 

The wage limitation was included as an at­
tempt to remove persons from the labor market. 
Statistics will show that forcing persons to retire 
seems to force them to die. 

The sole practitioner who has served his 
clients well over the years should certainly be 
encouraged to continue his services as long as the 
services are useful . He should not be forced to 
stop earning income over $2500 per year. He 
should also be allowed to draw his Social Se­
curity benefits the same as his fellow lawyer who 
is heavily invested. 

Urge your Congressman to approve H.R .  
2 197. 

Edward Huneke 



Clients Security Fund 

I wish to express my thanks and the thanks of 
the Board of Governors to each of you who took 
time from your schedules to write to me express­
ing your opinions on the many and varied prob­
lems of the Clients Security Fund. 

I read each of your letters and I was very proud 
of the fact that every letter was thoughtful and 
well-considered, and no matter whether for or 
against the Clients Security Fund the reasons 
stated were cogent and reasonable .  

I received more than 500 letters from you, and 
when it is considered that even on ballot issues 
response rarely exceeds 50% the more than I 0% 
response on this issue was most remarkable . 

The breakdown on the answers received was 
as follows: 

1 .  Should we have a Clients Security Fund? 
Yes - 75%; No - 2 1 %; Undecided - 4%. 

2 .  Should there be a per lawyer and/or per 
client limitation on payments? Yes - 55%; No 
- 45%. 

3 .  Should there be a statute of limitations on 
filing of claims? Yes - 83%; No - 17%.  

I t  therefore appears clear from those of you 
who answered that the Bar overwhelmingly 
favors the concept of a Clients Security Fund and 
overwhelmingly favors a time limitation on 
claims filing. 

There was only a small majority favoring a 
limitation of payments on a per lawyer and per 
client basis, and most of those responding spe­
cifically to this question i n  dollars favored our 
present $25,000.00 per lawyer and $ 1 0,000.00 
per client formula, although a good percentage 
favored only a per client and not a per lawyer 
limit. 

The one almost universal question which was 
asked was whether the Bar staff was seeking sub­
rogation rights and pursuing remedies against 
third parties. Let me put your concerns at rest on 
this issue. It is the policy of the Bar that before 
any payment is made upon any claim against the 
Clients Security Fund, the beneficiary (or payee) 
is required to sign an assignment of all of the 
beneficiary's rights against the defalcating attor­
ney and any third party, to the extent of the 
amount of the payment received from the Bar 

The President's Corner @ 

Association . Thereafter, if Bar counsel believes 
that it can in any way be fruitful, subrogation 
against the defalcating attorney or responsible 
third parties is vigorously pursued. Understand­
ably, of course, in many cases no action is taken 
because it appears in alJ good judgment to be 
clearly futile. 

The questions of bonding of attorneys and of 
reinsurance of the Clients Security Fund, as 
many of you suggested, will be fully explored by 
the Board of Governors. 

You may be sure that the ultimate Clients Se­
curity Fund program (which you have stated you 
do want) will be the best we can put together at 
the least possible cost to you. 

9 



LIFE AND PRACTICE 

IN A SMALL TOWN 

By Thomas A. and Judith L. Gish 

Tom's Comments 

I feel compeiled to forewarn readers of this 
article that we did not consult other couples simi­
larly situated to compare viewpoints. Hence, any 
relationship between our views on the subject 
topic and the majority or popular view thereon is 
purely coincidental. When Ed (Huneke) asked us 
to write this article he proffered that our com­
ments might be interesting because of our 
background. You see, prior to January 1 ,  1 973, 
neither of us had lived in a town smaller than 
Olympia. My prior legal experience included 1 8  
months working in the office o f  the State of 
Washington Attorney General (Highways Divi­
sion) and approximately four years in private 
practice in the Everett area. 

In my pre-move practice, which was drasti­
cally different not only because I was a subordi­
nate to varying degrees, I was less motivated to 
do good work than I am now - call it greed or 
whatever, but I sincerely believe that the quality 
of my work product improved substantially and 
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quickly following my move. The saying goes to 
the effect that " If you want it done· right, give it 
to a busy man . ' '  I believe the idea is sound. The 
small town practice I assumed gave me the op­
portunity to face the challenge of a heavy volume 
and diverse legal problems and I would Like to 
think I met said challenge. Regardless, the im­
portant thing is that I achieved and continue 
to achieve a sense of se l f  sat isfact ion / 
accomplishment. Probably because I am impa­
tient, among other things, such was and would 
be more difficult if not impossible for me playing 
the role of the subordinate, a term I will not 
define under the assumption that those to whom 
the label applies can. Escapement from or avoid­
ance of this role is clearly easier in small town 
practice. 

While not all small town practices are the 
same, most are sole practitionerships and most, 
like mine, offer a very general practice. The dif­
ference between small town practice, as I have 
experienced, and urban practice, also as I have 
experienced it , is not so much in the abstract 
problems that are presented, which I suppose are 



categorically similar, but in the total client envi­
ronment. The contrasts, while seemingly insig­
nificant, are many. Consider for example that 
none of my clients wear business suits during 
office consultations (rarely at trial), that perhaps 
50% of my office consultations are unscheduled 
and that many of my clients are farmers, loggers 
or other persons who work outdoors. Earlier I 
alluded to the fact that my practice is very gen­
eral . I assume most rural sole practitionerships in 
our state are. This necessarily in this day and age 
means considerable domestic relations work . I 
also do more than just a minimum of ( 1 )  probate 
work, (2) real estate work, (3) personal injury 
work, (4) contract drafting work, (5) miscellane­
ous litigation in District, Superior and Federal 
Comts, including appellate work when neces­
sary, and (6) municipal corporation work, 
primarily for the local hospital district and the 
local port district. If in my haste I have omitted 
some major areas of general practice I am sure I 
am subjected to them also. 

I have not offered much in the way of a com-

THOMAS A. GISH was graduated from Everett High School in 
1959 and received his law degree from Willamette University in 
1967. He spent eighteen months as an Assistant Attorney General 
(Wn. Hwys) in 1968-69 after which he served as a private prac­
titioner in the Everett area for approximately 4 years. He has en­
joyed the private practice of law in White Salmon since January I ,  
1973. 

JUDITH L. GISH was graduated from Everett High School in 
1960 and received her B.A. in Education from the University of 
Washington in 1964. She has long since completed her 5th year and 
is currently enjoying retirement from teaching after having taught in 
the Everett School District for six years. 

The Gishes and 2.4 of their 4.4 children reside in White Salmon. 

parison between rural and urban practice. While 
I have opined that the clientele is different, other 
aspects differ as well, including one's interrela­
tionship with other attorneys. Io this regard my 
experience may be atypical. My finding is that 
the lawyers are not as close as their urban breth­
ren. The obvious primary reasons are geo­
graphical distance and to a lesser degree age and 
interest differential. However, it is possible that 
the frequent adversarial dealings also contribute. 
If it does it probably is due not only to appear­
ances, and the corresponding desire to avoid the 
charge of being too friendly with opposing coun­
sel, but, and many will disagree (as I would have 
prior to my move) , also to the fact that frequent 
combatants for one reason or another generally 
do not prefer each other's company. 

Thus far I have not answered the unasked 
questions "Do you regret your move?" or 
"Would you do it again?" These tough questions 
cannot be answered without considering the ef­
fect of the move on my non-business life. Be­
cause Judy has discussed matters pertinent to 
these questions, I will offer very little. My first 
comment in this regard would be that I believe 
the spouse of the small town practitioner, espe­
cially if he or she is not employed , faces a greater 
challenge than the practicing spouse because the 
latter generally has fewer unscheduled hours to 
fill. While this is also true in the city, the rural 
couple and particularly the practitioner's spouse 
have nowhere near the number of opportunities 
the urban couple and nonpractitioning spouse 
have to spend their time pursuing conventional 
yet stimulating pastimes, which may include such 
simple activities as conversing with friends hav­
ing common interests, something the city dweller 
no doubt takes for granted. This is where re­
moteness can take its toll . In our situation there is 
no question that my wife has made what she feels 
are significant sacrifices in this regard. The same 
concept applies to me to a lesser degree. Here I 
am referring to the school system, the entertain­
ment possibilities and the general social climate. 

I above stated my belief that there are fewer 
conventional pastimes available to the rural prac­
titioner and his or her spouse. I believe such is 
clearly the case although the degree will depend 
on many factors including the distance to a met-



ropolitan area. Since we are only 70 miles via 
freeway from Portland the distance factor does 
not eliminate our access to major department 
stores , movies and the like, nor did it stop me 
from obtaining (and retaining, yes, Bill Walton is 
alive and well) a one-third interest in season tic­
kets to the Portland Trailblazer games. Thus, we 
do have access to many of the things we previ­
ously took for granted, although the distance fac­
tor does at times, especially in winter, diminish 
the lustre of same. Now, however, we almost 
exclusively do these things together or as a fam­
ily rather than with others . My point is that we 
have learned to do nearly everything together and 
I believe this is healthy. In " Euell Gibbons' 
talk" I guess you could say that my law practice 
in White Salmon is my "get-back-to-nature­
job . ' '  Perhaps l can best explain my overall posi­
tion and answer the two questions previously 
posed by borrowing a phrase from former Gov­
ernor McCall of Oregon who, on the issue of 
immigration into his state, greeted nonresidents 
with " YOU ARE WELCOME TO VISIT, BUT 
DON'T ST A Y. " 

Judy's Comments 

When Tom and I initially traveled to White 
Salmon to investigate the area and the available 
law practice, I do not believe either of us actually 
thought we would really locate here. We were 
"city people" all the way - Tom having been 
born and raised in Everett, and I having lived in 
no city smaller than Everett since infancy. Yet a 
driving curiosity, perhaps a sense of adventure 
(" the pioneer spirit?"),  motivated us into action. 
On its face the town impressed us just about as 
we had expected it to - fitting the description of 
the old joke, "If you blink as you go through, 
you might miss it . ' '  We did not seriously enter­
tain the real possibility that we might actually 
locate here until after the initial interview with 
the attorney selling his practice. It looked like a 
good business opportunity to Tom and the office 
building and facilities were desirable. Because 
the seller was commencing his duties as the 
newly elected Superior Court Judge in Klickitat 
and Skamania Counties very shortly and there 
was interest from other prospective buyers, we 
had to enter into some fast decision-making. 
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Admittedly, I was a bit afraid to make such a 
drastic change but in weighing considerations I 
believe the two strongest positives that gave me 
the right mental attitude to condone the move 
were: 

1 .  I saw it as a challenge for Tom and myself 
as adults to undertake this on our own and 
hopefully to make it a success. I believe we 
both had some underlying feelings about 
our past value systems and patterns of be­
havior that we felt could be improved 
upon. There was a growing inclination 
within my mind to be convinced that a 
more rural atmosphere might be conducive 
to getting our lifestyles and priorities into a 
healthier perspective. 

2. I decided that as an adult I should be ma­
ture enough to adjust to the realities in­
volved with such a move, including those I 
evaluated as negatives (for instance no 
more ' ' quick ' '  shopping excursions to 
major department stores, as Portland, the 
closest metropolitan shopping center, is 
over an hour away.) 

As of this coming January we wiJI have lived 
in White Salmon for three years. I think Tom is 
probably correct when he has stated that the 
overall adjustment has been more difficult for me 
than for him, essentially because he has been 
involved with the challenge of his new practice. 
Besides the change of locale I have also been 
confronted with a shift of my energies from the 
teaching profession to the home and family -
admittedly a big adjustment no matter where I 
would happen to be residing. I am finding that 
there are viable alternatives in the area providing 
the opportunity for personal involvement and 
growth. I have tried to be selective in how I 
spend my time as I have never been content as a 
"joiner" for the sake of belonging to something 
(a trap, it seems to me, that is even more difficult 
to avoid in the metropolitan areas). Currently I 
am serving on the White Salmon Planning 
Commission, an experience which is exposing to 
me the many problems and challenges of the area 
- trying to keep current with the demands of the 
times while preserving the charm and uniqueness 
the area has to offer is not an easy task. Our 
major projects this year include peripheral zon-



ing and updating the comprehensive plan so as to 
reflect the need and desires of the people living 
here. Three younger members of the nine person 
commission are locally raised, were graduated 
from state colleges and returned here to live. 
This is evidence, I believe, that the trend of 
movement is in a stage of reversal - not so 
many are flocking to the cities; more educated 
young people are opting for small town and rural 
living. Other involvements are the more typical 
ones such as P.T.A. (which we are just reviving 
this year) and the Episcopal Church. The Hood 
River Church which we attend offers a very lib­
eral, open atmosphere - no high pressure, and 
all that happens seems to evolve from valid 
motivations - personal searching and commit­
ment to the beliefs of the church. Substitute 
teaching in White Salmon as well as in Hood 
River, Oregon (which is directly across the Col­
umbia River via toll bridge) has kept me some0 

what involved in the current stream of education. 

Socially we are finding the pace much slower 
than previously but this is agreeable with our 
desire for changes from our past patterns. There 
are peers - and the group has grown rapidly 
since our arrival. Five commercial pilots and 
their families have settled in the immediate area, 
most of them operating farms or orchards and 
commuting to their bases in Seattle, San Fran­
cisco and as far away as Denver. We have re­
cently been fortunate enough to secure three 
young quality doctors here, all of them serving a 
two year term with the National Health Service 
Corps . They are seriously considering settling 
here as they are all avid outdoorsmen, enjoying 
easy access to Mt. Hood or Mt. Adams for hik­
ing as well as snow and cross-country skiing. A 
new dentist in the community and his wife are 
formerly from the Longview area. We are tennis 
enthusiasts and are anxiously looking forward to 
our new community park to be completed next 
summer which will offer four regulation tourna­
ment tennis courts. Skiing is our winter fetish, 
with Mt. Hood Meadows easily accessible, only 
35 miles away. Major shopping and recreation 
outings are usually in Portland which is 70 miles 
away, an hour's drive on the Oregon 1-80 free­
way. The Portland airport is also convenient as it 
is located in the northeast part of the city. 

In conclusion , my general appraisal of our pil­
grimage is that it has been successful for us. The 
children are content and have found many ac­
tivities to channel their abilities and energies. 
The schools lack the progressive atmosphere and 
support we would like them to have, but there are 
some very qualified and dedicated educators as 
well as concerned parents, so I am optimistic that 
the situation will improve. Most importantly, I 
believe we have been experiencing a metamor­
phosis in the structure and content of our value 
systems - independently and in duality. Our 
family life seems to be more and more the core of 
our efforts and satisfaction. We have found, Tom 
and I ,  that we are truly each other's best friend 
and we are content to be in our exclusive com­
pany much of the time. I find I am paying more 
attention to the beauty of nature and am remind­
ing myself of all I have to be grateful for that so 
easily could be taken for granted. Regardless of 
the course our future follows, I am certain this 
experience has provided us allowance for per­
sonal growth, as well as professional growth for 
Tom, an experience we will never regret. □ 
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A Goal of Sentencing . . .  

PROTECTION OF THE PUBLIC 

A Response by 
Christopher T. Bayley 

I have great respect for Judge Donald J .  
Horowitz and welcome this opportunity to re­
spond to his August Bar News article. His dis­
cussion provides an ideal opportunity to further 
sharpen the debate on sentencing - something 
we both believe is desirable. 

First, there are some points of agreement: 
( 1 )  I concur that judges are conscientiously 

trying to develop and follow sentencing practices 
that are just and effective - although they are 
doing so individually rather than promoting a 
"common law of sentencing." 

(2) I agree with several of the judge's specific 
proposals - in particular the need for a bond 
issue to build a new generation of  prison 
facilities. 

(3) I agree that a goal of sentencing is public 
protection, but would give a much different an­
swer than he does to Judge Horowitz 's  question: 
' 'What will be effective to provide public protec­
tion consistent with the laws and the constitu­
tion?" 

I. WHAT IS EFFECTIVE 
The thrust of Judge Horowitz's argument is 

that the most effective means of protecting the 
public is to "correct conduct" by rehabilitating 
the offender. He asserts that unless a person is 
too dangerous to be at large, the most effective 
way to change the offender's behavior is through 
probation. I take issue with these assumptions. 
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A. Deterrence and Accountability. 

The view that the criminal justice system can 
best control crime by rehabilitating the offender 
through probationary treatment is a largely un­
examined assumption and one which has caused 
us to neglect other, equally important methods of 
crime control. This view disregards what has 
traditionally been one of the most important 
goals of the criminal justice system - the gen­
eral deterrent effect of criminal sanctions. Fran­
cis Allen warned in 1964 that the rise of the 
rehabilitative ideal had caused us to restrict our 
research and thinking: 

' '  Another example of the narrowing of in­
terests that has accompanied the rise of the 
rehabilitative ideal is the lack of concern 
with the idea of deterrence - indeed many 
modern criminologists are hostile toward it. 
This, again is a most surprising develop­
ment. It must surely be apparent that the 
criminal law has a general preventive func­
tion to perform in the interests of public 
order and security of life, limb and posses­
sions. Indeed, there is reason to assert that 
the influence of the criminal sanctions on 
the millions who never engage in serious 
criminality is of greater social importance 
than the  i mpact on the hundreds of 
thousands who do . "  



A growing body of evidence has recently 
emerged which consistently suggests that 
punishment, through the use of certain, but not 
necessarily severe, sanctions is an effective de­
terrent to crime. 

A philosophy of sentencing which emphasizes 
individual treatment necessarily deemphasizes 
equal accountability or just deserts. Defendants 
receive radically different sentences for the same 
offense. Not only can this be fundamentally un­
fair but it precludes any hope we have of effec­
tive deterrence. If potential offenders know that 
punishment is uncertain if not unlikely, how can 
we expect them to be deterred? As policy makers 
we must squarely face the dilemma that as we 
promote individual treatment we threaten the ef­
fectiveness of deterrence. 

B. Recidivism. 
I also quarrel with Judge Horowitz's assump­

tion that probation is more effective than incar­
ceration in reducing recidivism. The notion that 
prisons are crime schools and that probation is 
always more effective in reducing recidivism is 
so widespread that is deserves special attention. 
Judge Horowitz cites figures showing an 80% 
success rate for probation and compares it with 
50% success for parole .  His error is very simple 
- he has failed to correct for the time factor. He 
compares a group on probation for six months 

Christopher T. Bayley 

with a general figure for parolees - they are not 
comparable groups. Furthermore , he has greatly 
exaggerated the prison recidivism figures from 
DSHS which show a success rate of from 60-
70%. In fact, recent studies have shown that 
there is no significant difference in recidivism 
rates between probation and prison . Robert Mar­
tinson reaches this conclusion in his massive sur­
vey of studies on recidivism and this is supported 
by more recent findings. One study conducted in 
Denver followed the careers of a random sample 
of 679 felons through a five year period. The 
authors compared recidivism rates between pro­
bation, jail and prison sentences, using three 
separate measures of recidivism. They conclude: 

' 'This study provides evidence that proba­
tion is a case disposition used most fre­
quently earlier in the offender's criminal 
career, but it is just as likely to result in 
failure in terms of recidivism as incarcera­
tion . ' '  

Unfortunately, i t  is difficult to make any com­
parison of success rates between probation and 
parole in Washington from available statistics. 
As yet I know of no local studies which allow us 
to accurately compare the rate at which pro­
bationers and parolees commit new crimes, 
though some work along these lines is presently 
under way by the U .S .  General Accounting 
Office. Their results should be available in early 
1 976. 

At this time I would hesitate to make any firm 
generalization about the efficacy of probation in 
Washington state. I would, however, venture to 
say that after studying the local statistics, I have 
found no evidence that would contradict the 
findings of Martinson and others who have seen 
virtually no difference between probationary and 
punitive sentences. I don't advocate abolition of 
probation or use of prison in aU cases, but we 
must look realistically at the effectiveness of 
each to make rational decisions. The cliche that I 
often bear in response to my position is that we 
cannot know if rehabilitation works because it 
hasn't been tried. The argument continues that 
we must do more of the same - with more 
money. There are programs in other states which 
we know have been lavishly funded and compre-
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hensive evaluations of their effect on recidivism 
reveals the same record of failure. 

( 1 )  A recent report on the Work Release Pro­
gram in  California concludes that i t  does not re­
duce recidivism. 

(2) The California Probation Subsidy program 
represented a massive effort to enlarge and im­
prove the quality of probation, yet a recent report 
before the legislature there concludes it has not 
reduced recidivism. 

(3) A recent study of the New York Diversion 
program concludes that it is a failure - in fact, 
they report i t  has contributed to the crime 
problem. 

II . PREDICTING DANGEROUSNESS. 
1n his article Judge Horowitz describes the 

rationale behind his sentencing decisions: 

' 'If I am convinced that a person is danger­
ous to other people, then I will use prison. 
If the person is not dangerous, then proba­
tion is our usual alternative." 

But the judge fails to describe with any preci­
sion the means by which he arrives at his convic­
tion that one offender is dangerous and another is 
not. What is at issue is not our goal to protect the 
public, but the limits we will set upon our discre­
tion to do so. 

The Denver study referred to earlier attempted 
to analyze what factors might allow us to predict 
recidivism, using a list of 24 background and 
demographic variables such as age, sex, em­
ployment, alcohol and other drug use, etc. These 
are items generally included in pre-sentence re­
ports provided to judges to aid them in their sen­
tencing decisions. The study concluded: 

The degree of predictability was very lim­
ited in all cases. Having a comprehensive 
data base of background information , 
such as the data gathered as part of a presen­
tence report and collected in this study does 
not seem to provide good indicators of 
probable subsequent involvement with the 
criminal justice system. (emphasis added) 

To base the monumental decision of confinement 
or freedom on predictions of future conduct pre­
sumes powers we as mortals simply do not pos-



sess. Judge Horowitz would argue that we need 
more information, better testing techniques for 
predicting dangerousness. But we will never be 
able to make our predictions accurate enough to 
justify the necessary margin of error. 

I suggest that punishment - and, let's be hon­
est, it is punishment whether we call it '.'ware­
housing," treatment ,  or for whatever reasons it 
might be dispensed - is not just a "tool or 
treatment" to be used on those who respond to it 
or are considered dangerous. Punishment should 
be based upon what is deserved by the crime and 
the criminal record of the defendant. Punjshment 
represents the moral authority of the state and 
should be used to signal societal condemnation 
of criminal acts not vague predictions of future 
criminality. 

I I I .  AUTHORITARIANISM. 
As an additional criticism, I think it is danger­

ously authoritarian and paternalistic to base sen­
tencing decisions on the proposition set forth by 
Judge Horowitz: 

" . . .  Most criminals don't think the way 
you and I think. That's why they are crimi­
nals and why they are where they are, and 
why we are not criminals and why we are 
where we are. Sometimes we forget that; 
we tend to think erroneously, that all crimi­
nals think the way you and I do . "  

At another point the judge suggests that criminals 
are analogous to children and that, just as with 
chj]dren we should apply punishment only to 
those on whom it will be effective. 

This view of the offender as somehow less 
human, less responsible, less "adult" than our­
selves, carries with il the implication that he is 
less a subject of rights than you or l .  Instead of 
allowing the offender to take responsibility for 
his acts, we turn him into an object , childlike, 
irresponsible and subject now to our paternalistic 
or authoritarian notions of what is best for him. 
Do we know how the criminal thinks? Does the 
judge possess some magical insight into this for­
eign mind? I submit that (except in special cases 
where findings of insanity are made) from a civil 
Libertarian standpoint we must assume that the 
criminal is an adult, subject to the same rights 
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and responsibilities as you or I-and that to 
assume otherwise threatens our fundamental 
rights. 

IV. CONCLUSION. 
I urge you to read the reports of Robert Mar­

tinson and others - the results are in and I can 
only conclude that it is time for a major change in 
our philosophy of criminal law and sentencing. 

Judge Horowitz suggests that my proposals for 
more certainty of punishment would be going 
back to a system which has already failed. Fail­
ure is a relative term - we can never eliminate 
crime, so we will always fail if this is the test ­
but I would suggest that the treatment model has 
been a monumental failure - both in terms of 
justice and equality for the offender - and in 
terms of protecting the public. 

Finally, I think that Judge Horowitz's article 
itself illustrates the key problem of broad discre­
tion in sentencing. At best he has a strong, well 
reasoned and consistent philosophy of sentenc­
ing. But each of our judges (and this applies to 
prosecutors and members of parole boards as 
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well) has devised a different philosophy with dif­
ferent goals and emphasis. With such diversity, 
how do we achieve a fair, consistent and effec­
tive sentencing policy? Willard Gaylin, a lawyer 
and psychiatrist who conducted a number of in­
depth interviews with judges describes the prob­
lem as he writes of one judge: 

"Judge Garfield is a fair man, as fair as we 
are likely to find . He will treat all his 
charges with equity. But even had he no 
measure of personal bias (an impossibility) 
he, in his person, would introduce a de­
pressing inequity into the system, because 
one must juxtapose his attitude about in­
carceration against an unknown Judge Y's .  
What kind of equity exists in a system 
where the luck of location, time of event, 
change of docket - not nature of offense 
- determines which judge the offender ap­
pears before, and therefore at which end of 
the broad spectrum of potential punishments 
the deliberation will begin?" 

Judge Marvin Frankel of the Southern District 
of New York says it well: 

' '  Like all good ideas allowed to bloom 
without pruning or other attention, the no­
tion of individualized justice has gotten 
quite out of hand. Reverting to elementary 
principles for a bit, we ought to recall that 
individualized justice is prima facie at war 
with such concepts, at least as fundamental, 
as equality, objectivity, and consistency in 
the law. ' '  
All o f  us who exercise discretion with regard 

to the sentencing of offenders realize the awe­
some responsibility of our virtually unrestricted 
power. The only way we can make the system 
more effective (and more just) is to recognize 
that punishment is fundamental to a system of 
justice and to limit this unbridled discretion by 
"steps toward certainty. " Such steps now un­
derway include development of standards for 
Board of Prison Terms and Parole Board mini­
mums, standards for prosecutors, and talk of a 
common law of sentencing for judges. The po­
tential for dealing effectively with the crime re­
mains, but only by proceeding in this direction 
can it be realized. D 



@ Books 

Crimes of Violence 

Volume I: Homicide and Assault 
Volume II: Rape and Other Sex Crimes 
A ut hors: F. Lee Bailey and Henry B .  

Rothblatt 
P u b l i s h e r :  L a w y e r s  C o o p e r a t i v e ,  

Bancroft-Whitney (1973 with 
1975 Supplements) 

Simulating a treatise, Messrs. Bailey and 
Rothblatt's two-volume product should have 
been edited and packaged in a single volume. 
While the set is aesthetically pleasing, it suffers 
from redundancy. Upon close review of the 
1 , 176 sections into which the subject matter is 
divided, one becomes aware that the content of 
the volumes is not raised to the level of an anno­
tation simply by the authors' insertion of sub­
headings. Futhermore, the criminal law prac­
titioner will gain little from the few case citations 
offered, since these principally appear in support 
of matters incidental to violent crimes (e .g . ,  
search and seizure, discovery) which are more 
effectively presented in publications devoted 
exclusively to such procedural issues. The sub­
stance of the two volumes is a breezy reflection 
upon experiences in the defense of those charged 
with violent offenses. Nevertheless,  the prac­
titioner must benefit from the advice of one as 
experienced in homicide cases as is Mr. Bailey. 

Specific deficiencies relate to the approach of 
the publication. First, the tenor throughout both 
volumes is one of preparing the graduating law 
student or civil practitioner for his or her first 
murder trial; perhaps a caveat should have been 
offered concerning incompetency of counsel. If 
this approach was not intended by the authors, at 
least five chapters of each volume should have 
been eliminated. This, again, would accommo­
date the single-volume product alluded to above. 
Second , repeated suggestions that a habeas peti­
tion will effect a bail reduction are, in this re­
viewer's opinion, misleading at best. Third, the 
discussion of defenses is so summarily presented 
as to offer little practical assistance. 

Beyond these crippling disorders, the books 
afford valuable information concerning proper 

methods of police investigation, and discuss in 
detail the physical properties of such evidentiary 
items as blood, saliva, semen, footprints and 
firearms . Further, the authors' suggestions con­
cerning the trial of rape cases are novel and 
timely. 

The defense of a helpful publication never 
rests. These volumes are of potential benefit to 
the community but require the rehabilitative ef­
forts of a careful editor. 

Keith L. Kessler 

Gonzaga Report 

The following officers and directors were 
"elected" at the Bar Convention in Vancouver: 
Officers: President - Ronald A .  Roberts , 
Tacoma; Vice President - Phelps A. Gose, 
Walla Walla; Secretary - John Hall, Chehalis; 
Treasurer - Ralph A. Alfieri, Seattle. Direc­
tors: Ralph A .  Alfieri , H .  Eugene Quinn, 
Eugene G.  Schuster, Charles C. Flower, Richard 
Mah, Jr. ,  Edward W. Huneke, Patrick W. 
Crowley. 
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McLauchlan-at-Large 

Grant Armstrong, Chehalis and Jack Champagne, Oly. 
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Oral argument, Washington State Supreme Court, October 21, 1975. 

THE STATE OF THE 

STATE AUDIT 
By Keith L. Kessler, Associate Editor 

Assistant Attorney General Robert F. Hauth 
appeared on behalf of appellant State Auditor 
and Bradley T. Jones, of Davis, Wright, Todd, 
Riese and Jones, represented the Washington 
State Bar Association. 

Mr. Hauth advised the Court of the history of 
the issue, stating that the State Auditor had, 
some years back, requested an opinion from the 
Attorney General concerning the propriety of 
auditing the State Bar Association. Upon an 
affirmative response from the Attorney General's 
Office, an audit of the Bar Association was con­
ducted in 1968. In November, 1974, the State 
Auditor appeared at the offices of the State Bar 
Association and requested an examination of the 
books for purposes of conducting an additional 
audit. According to Mr. Hauth, the State Auditor 
was met by a new Board of Governors, a new 
president of the Bar Association, and an unwil­
lingness to submit to an audit. To enforce the 
presumed auditing authority of the State, the Au­
ditor's Office subpoenaed the records of the State 
Bar Association . In response, a hearing was held 
in the King County Superior Court before the 
Honorable James J. Dore, with the result that the 
subpoena was quashed. This ruling, according to 
Mr. Hauth, was essentially founded upon a 
finding by the Court that the funds of the Bar 
Association are not "public" funds. Futher-

more, the Court is reported to have concluded 
that the proposed audit would violate the separa­
tion of powers doctrine enunciated in the Con­
stitution. At this point, Justice Finley inquired as 
to whether the proposed audit was purely fiscal in 
nature or whether it additionally constituted an 
examination of proper performance in the expen­
diture of funds. Mr. Hauth responded that it was 
a purely fiscal audit. Justice Finley then inquired 
as to whether the State Auditor proposed review­
ing the manner in which payments were made. 
Following Mr. Hauth's affirmative response, Jus­
tice Finley commented that this indeed seemed to 
be an audit concerning performance as well, 
since an audit, in the normal sense, does not 
encompass an inquiry into the proper manner of 
expending funds. Justice Stafford then inquired 
as to whether the Attorney General believed that 
the funds of the Washington State Bar Associa­
tion constituted "public" funds. The response of 
Mr. Hauth was that all funds of a public agency 
are subject to audit by the State Auditor, even 
though such funds may not necessarily constitute 
"public'' funds in their entirety or in the techni­
cal sense of the term. Again, Mr. Hauth advised 
the Court that the Attorney General ' s  Office re­
views the audit conducted by the State Auditor to 
determine whether or not there has been a viola­
tion of law in the expenditure of such "public" 

21 



funds. Justice Utter then inquired as to whether 
the expenditure of Bar Association funds was not 
discretionary with the Bar Association. Mr. 
Hauth replied that it is ,  to the extent that the 
expenditures do not violate any law. Justice Staf­
ford then commented that the proposed audit 
might involve the separation of powers doctrine 
and then inquired as to whether the State Auditor 
conducts an audit of the Legislature. Mr. Hauth 
replied in the affirmative and noted that the State 
Auditor has been auditing the Supreme Court 
ever since statehood, pursuant to Chapter 1 18, 
Laws of 1 888. He further stated that Superior 
Court judges are also audited to determine 
whether the requirements of state law have been 
met. 

The concern over proper application of the 
separation of powers doctrine continued, with 
Mr. Hauth expressing fear that this doctrine 
would be rendered meaningless if the Court were 
to remove the executive authority to audit (i .e. , 
enforce the law) from the State Auditor. Justice 
Finley suggested that, especially in the context of 
a performance audit, the Auditor's Office was 

All bankers were 
people once. 

We just never 
forgot it. 

PeoplesBank. 
Pe<>ples National Bank of Washington. 
l\lernber FDIC and the human race. 
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exercising an adjudicatory function. Mr. Hauth 
denied any judicial activity by the Auditor's 
Office and suggested instead that the Auditor was 
merely an agent of the executive branch engaged 
in the enforcement of state law. Justice Hamilton 
inquired as to whether 1 968 was the only year in 
which the State Auditor audited the Washington 
State Bar Association. Mr. Hauth responded that 
it was. The oral argument of the appellant was 
concluded by an interplay between Justice Finley 
and the representative of the Attorney General' s  
Office concerning any valid distinction between 
due s ,  fees and contribution s .  Mr. Hauth 
suggested that the Bar Association was entitled 
to collect any moneys in its own discretion; re­
gardless of the source of the Bar Association 's 
funds , the records of the Bar Association should 
be subject to audit. Justice Finley then inquired 
as to which funds of the Bar Association consti­
tute "public" funds and which do not. Mr. 
Hauth suggested that such a technical classifica­
tion would continue to be a question. 

Mr. Jones, for the respondent, opened his oral 
argument by suggesting that the Attorney Gener­
al's Office has played down the seriousness of 
the matter - much more is at stake than simply a 
review of the Bar Association's finances. Mr. 
Jones noted that the concern of the Bar Associa­
tion was evidenced by the presence of President 
Robert Day, Executive Director G .  Edward Friar 
and Bar Attorney Kurt Bulmer. He noted that 
RCW 2.48 was enacted to establish the function 
of the Bar Association, and that, by law, the Bar 
Association had two "public ' '  functions: ( l )  
admission of members, and (2)  discipline of 
members. According to Mr. Jones, "we are a 
public body only in the sense that we make rec­
ommendations to this Court regarding the dis­
cipline of our members . ' '  Mr. Jones noted that 
although the matter was not part of the record 
before the Court, the Bar Association is indepen­
dently audited by a private group and the results 
of this audit are made available to the member­
ship of the Bar. 

Justice Rosellini inquired, ' 'If the Supreme 
Court is audited, why not the Bar Association?" 
Mr. Jones pointed to the distinction between state 
agencies and professional associations. Justice 
Rosellini inquired as to whether or not the mem-



bership fee of the Bar Association was set by the 
Legislature. Mr. Jones replied that although the 
fee was initially set by the Legislature, the Board 
of Governors has since increased the fee without 
first seeking permission from the Legislature. He 
stated that the Bar Association did not believe 
that it was either proper or constitutional for the 
Legislature to usurp either the power inherent to 
the Bar Association or the power of the Court. 
Justice Rosellini inquired, "How do we know 
you are spending money properly?" Mr. Jones 
stated that the Bar Association would be happy to 
offer any assurances of proper expenditures that 
the Court requested . Justice Rosellini retorted 
that "It's such a painless thing to be audited" 
that it raises a doubt in his mind as to the propri­
ety of the current manner of disposing of Bar 
funds. Mr. Jones: "I 'm astonished that a member 
of this Court would feel that way. ' '  He noted that 
the real issue underlying the Bar's opposition to 
formal auditing was the categorization of the Bar 
Association as a "public agency. " Justice Staf­
ford agreed, suggesting that, painless or not, the 
issue is, "Does the State Auditor have the power 
to audit the Bar Association?" Justice Finley 
then offered some background concerning the 
origin of state bar associations, referring back to 
the I 930'  s .  He commented that in North 
Carolina, from which he hails, the original state 
Bar Association was purely voluntary in charac­
ter and characterized it as a loosely-knit and rela­
tively powerless private organization. Today, he 
said, there exists a two-bar system in North 
Carolina: one private and relatively powerless, 
and one public. Justice Finley openly agreed 
with the respondent that just because the Legisla­
ture passes an Act concerning the Bar Associa­
tion, it does not necessarily become a state 
agency subject to audit. Mr. Jones added that 
there exist in this state several other professions 
whose organizations are subject to the licensing 
authority of the state, but who are not subjected 
to state audit. Again Mr. Jones referred to the Bar 
Association as a "state agency" only for the lim­
ited purposes of admitting and disciplining 
members. He cited examples of attorneys issuing 
subpoenas ' '  in and for the State of Washington, ' ·  
notaries signing documents "in and for the State 
of Washington," and ministers performing mar-

riage ceremonies as agents of the State of Wash­
ington, adding that these state functions do not 
render these individuals or group of individuals 
"state agencies . "  Mr. Jones then challenged the 
propriety of an audit by the state upon the bases 
that ( I )  the auditor has no standards for auditing 
a private group such as the Bar Association (i .e. , 
all financial expenditures by the Bar Association 
are subject to the exclusive discretion of the Bar 
Association); (2) the Bar Association is not a 
public agency which by law can be subjected to a 
state audit; (3) the Bar Association is already 
audited by certified public accountants , with re­
sults of the audit openly disseminated to mem­
bers of the Association; and (4) ordinary gov­
ernmental standards and regulations do not apply 
to the activities of the Bar Association (e.g . ,  
cl ient indemnity fund ,  continuing legal 
education) .  

In  rebuttal, Assistant Attorney General Hauth 
charged that the Bar Association itself requested 
state agency classification; if the Association 
does not now wish to be audited, it can go to the 
Legislature and say so. Concerning the client in­
demnity fund and the continuing legal education 
program, Mr. Hauth argued that the public does 
have an interest in the protection of the citizenry 
against incompetent an� .:::�onest attorneys. Jus­
tice Finley offered the thought that while the 
Cou1t welcomes an audit by the State Auditor, 
such an audit is permitted strictly as a matter of 
comity; however, the Court must and does retain 
an individual identity and cannot be made sub­
servient to the executive branch. Justice Rosel­
lini commented that the resistance of the Bar As­
sociation appears to be based upon some fear of 
prohibition by the State regarding its expendi­
tures for such things as dances and cocktail par­
ties. Justice Stafford inquired as to whether or 
not it was the opinion of the Attorney General 
that the Legislature or the State Auditor can have 
any interest in monitoring the client indemnity 
fund. The response of Mr. Hauth was that the 
Auditor's Office does have an interest to the ex­
tent that it ensures that the client indemnity fund 
is not an unlawful expenditure. 

With that, the Court retired to resolve what 
appeared to be irreconcilable positions among its 
members. D 
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© The Board's Work 

Board of Governors Meeting 
October 17-18, 1975 

Washington Plaza Hotel, Seattle 

Notice of Disciplinary 
Action to Federal Courts 

By personal request from the Chief Justice the 
Board considered the problem that the federal 
courts do not learn of disciplinary action taken 
against attorneys. The Board approved making a 
request to the Supreme Court to amend the rules 
permitting notice of all disciplinary action to be 
passed along to the U.S .  District Court and to the 
9th Circuit. 

Indigent Appeals 
The Board will support the Supreme Court's 

request for supplemental appropriations so that 
indigents can retain the same counsel or Public 
Defender at the appeal level as at the trial level. 

Grey Power 
Ed Raftis was appointed to study the feasibil­

ity of providing recognition to attorneys who 
have practiced fifty years or more or who have 
attained other arbitrary longevity goals. 

Group Insurance 
A 3-man committee was established to review 

the entire group insurance coverages for the 
membership including, life, accident, health, etc. 
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SJR 101 
The Board rejected the opportunity to sponsor 

a pre-formed Task Force seeking a grant to study 
the Judicial Article. The Board was advised that 
the Young Lawyers Section had resolved to op­
pose SJR 1 0 1  and approved the Section's request 
to release to the public and press their action. 
The Board then voted to also oppose SJR 1 0 1 ,  
noting that the Judicial Article gives the Legis­
lature too much control over the Judiciary and 
infringes upon the separation of powers. 

Board's Tentative Meeting Schedule 

Nov. 2 1 -22 
Dec. 12- 1 3  
Jan. 16- 1 7  
Feb. 1 8-22 

Mar. 26-27 
April 23-24 
May 14- 1 5  
June 10- 1 1  
July 16- 17  
August 

Port Ludlow 
Hanford House, Tri-Cities 
Tyee Inn, Olympia 
Palm Springs, with 
Western States Bar 
Conference 
Vancouver, B .  C .  
Victoria, B .C. 
Coeur d'Alene, Idaho 
Salishan, Oregon 
Kahneeta, Oregon 
Sun Mountain 

Eligibility of Board of Governors 
The Board approved a rule change prohibiting 

a Board member to be nominated for another 
term if he has been previously elected to the 
Board. 



Budget-Financial Report 
There was no financial report because the au­

ditors are reviewing the books. A question was 
raised as to the amounts paid as honorariums to 
Judge Sirica and Frank Gifford. Judge Sirica was 
paid $3 ,000 plus expenses and Frank Gifford 
was paid $2,000 plus expenses. It was noted that 
Judge Sirica is not going to seek reimbursement 
for his travel expense, as a token of his appreci­
ation to the Bar. 

Malpractice Insurance 
The Board decided to encourage the member­

ship to join or obtain the Marsh-McLennan mal­
practice insurance. The plan is a much better 
value than any other plan available, they noted. 
The current rate is $ 170 which includes $25.07 
to the broker, $ 144.93 to the insurer. 

New Rules for Expenses 
The Budget Committee suggested the follow­

ing rules be followed for expenses of Board 
meetings. Hotel expense shall include the night 
of the last day of the meeting. Transportation 
shall be paid for each Board member, round trip, 
but not for spouses. All meals will be included, 
for Board members and spouses, and cocktails 
and wine with meals only will also be covered. 
Tips will also be included. Board members will 
pay their own bills and then voucher the Bar 
Office for reimbursement. 

Annual Meeting - Spokane? 
There still appears to be concern over whether 

a first-class convention can be had in Spokane. 
Accommodations will be spread over a number 
of hotels and motels, and the food functions may 
be difficult to arrange. 

John Heath is inquiring into the ability of 
Spokane to put on luncheons and a dinner dance 
in some manner other than buffet-style. 

It was noted that room rates and general 
expenses will be substantially lower than at 
Vancouver. 

The Board is also anticipating higher attend­
ance if the compulsory CLE rule becomes 
effective. 

Increased Mileage Allowance 
Mr. Redman proposed an increase in the 

compensation for mileage on bar-related matters 
from the current 10 cents per mile to a pro­
posed 1 5  cents per mile, noting that while lawyers 
are willing to underwrite part of the expense for 
Bar Activities, non-lawyers should not be so im­
posed upon. Bett'J Fletcher noted that her clients 
are charged 1 5  cents a mile. She moved for a 
raise in the mileage allowance for Bar matters up 
to 1 5  cents per mile. The matter passed. 

Compulsory Fee Arbitration 
The entire arbitration structure has been poten­

tially emasculated because an attorney can refuse 
to submit to the determination of the arbitration 
board pursuant to the above language. A problem 
recently arose where an attorney refused or failed 
to appear before the fee arbitration board and the 
matter of fees was arbitrated in his absence. Mr. 
Redman inquired whether the problem was really 
the publication of the results of the arbitration, 
suggesting that the arbitration board engages in 
the function of a town crier, with the result that a 
member is chastised for charging high fees. Mr. 
Friar explained the history underlying creation of 
the fee arbitration board, noting that the disci­
plinary board had suggested that most matters 
brought before it were fee disputes, not disci­
plinary matters, and therefore a fee arbitration 
board could undertake fee problems and leave 
the remaining disciplinary action for the disci­
plinary board. Mr. Raftis suggested that perhaps 
the matter should be sent to the disciplinary 
board to find out whether the Board of Governors 
can compel attorneys to ( 1 )  participate in arbitra­
tion and (2) be bound by the decision. Mr. 
Walker noted that the decision to arbitrate was 
contractual in nature. President Day appointed 
Mr. Walker to research the issue and report back 
to the Board of Governors. 

Compensation of Bar Examiners 
Currently bar examiners are paid $200 for the 

January Bar and $500 for the July Bar. Originally 
it had been estimated that bar examiners spend 
from 3 to 5 minutes per question in answering 
and grading bar exams. Cleary Cone had esti-
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mated that the time is closer to 15-20 minutes per 
question. This amounts to 100- 1 50 hours total 
time spent per examiner. Mr. Friar passed along a 
recommendation from Keith Grim that would 
increase the compensation for bar examiners to 
$ 1000 for the July exam and $500 for the Feb­
ruary exam. Mr. Friar commented that this was 
still a token amount but would mean a little bit 
more to the examiners . Mr. Friar further 
suggested that the Board might try it for a couple 
of exa1:1s ,  adding ' ' I 'd hate to give up the charm 
of havmg the person who drafted the question 
grade the answers . "  Mr. Redman inquired as to 
whether or not there was a difference in the 
number of examiners participating in the January 
and July exams. 24 examiners participate in each 
exam. Concerning the question as to whether the 
�ar exam was self-sustaining through examina­
tion fees, Mr. Friar responded that the bar associ­
ation always had to supplement the bar exam to 
some extent and that this was one reason for the 
recent incr�ase in the bar exam fee. In comparing 
our fees with those of other states, our charge is 
less than that of Oregon and is approximately 
average for the entire country, although, gener­
ally speaking, we charge slightly less than most 
states. Mr. Raftis inquired as to whether or not 
our bar exam could be self-sustaining by increas­
ing the examination fee to applicants. Mr. Friar 
responded that the current charge of $125 ap­
pears to be a burden upon recent law school 
graduates. President Day indicated he wanted a 
study on the matter. 

Medical Malpractice Legislation 

!he Medical Association has approved a 14-
romt plan for proposal to the Legislature which 
includes compulsory arbitration and a $300,000 
maximum limit on malpractice claims. The 
Boru::d voted to oppose these aspects of the plan. 
President Day stated that the legislature seems to 
have no business in such matters in this state and 
stated that we might similarly have the legisla­
ture set doctors' fees for appendectomies and the 
like. Concerning the arbitration provision, Presi­
dent Day noted his opposition by suggesting that 
�e _ �ould h_ave to admit that the Anglo-Saxon 
JUd1c1al and Jury system in this country has failed 
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and he was not of the opinion that it had . 

Legal Services Programs 

The current problem facing Legal Services' 
program was that in areas such as Yakima, Brem­
erton, Port Townsend and Olympia, Legal 
Services offices would no longer be funded by 
the Community Services Association after March 
2 1 ,  1976. Greg Dallaire stated that these Legal 
Services offices need to be picked up by the 
Legal Services Corporation and he asked that the 
Board support this move by resolution. The mo­
tion was made and passed. Mr. Dallaire then con­
tinued concerning the NLADA convention in 
Seattle, scheduled for November 12- 1 5 ,  1975, at 
the Olympic Hotel. Mr. Dallaire stated that the 
approximate expense of the convention would be 
$42,000 and added that he expected approxi­
mately $36,000 return. Mr. Dallaire stated that 
he did not expect the Bar Association to pick up 
the deficit but merely requested $ 1 ,000 to cover 
travel expenses of guest speakers at the conven­
tion. He noted, as well, that Mr. Bailey from 
Young Lawyers was to request $500 as well from 
the Bar Association as a contribution for the 
same purposes. Mr. Riddell therefore moved that 
the Board approve payment of $ 1500 to cover 
travel expenses for panelist-speakers. The mo­
tion passed . 

Corrections Committee Change 

Croil Anderson had resigned as chairman of 
t�e coi:rections committee due to his new posi­
tion with the Seattle-King County Bar Associa­
tion. Mr. Raftis nominated Don Chisum as 
cha�an of the corrections committee, and the 
motion passed. 

Judicial Council 

Jack Ripple has resigned from the Judicial 
Council. Mr. Redman moved that Wally Meyer 
be appointed to the Judicial Council; the motion 
passed. 

Disciplinary Board 

A motion was made to appoint Paul Steere as 
vice-chairman of the disciplinary board. The mo­
tion passed. □ 



475 CANDIDATES PASS 
WASHINGTON STATE BAR 

EXAMINATION 

A total of 475 candidates suc­
cessfully passed the Washington 
State Bar Examination adminis­
tered in July. 

The number of candidates 
who sat for the examination was 
678, the largest number for an 
examination in the history of the 
Washington State Bar. 70% of 
the candidates passed the test. 
The names of the persons who 
passed the July examination are 
as follows: 

AUBURN 
James Patrick Duffy, Jr. 
Franklin Lee Dennis 

BAINBRIDGE ISLAND 
Peter K. Mair 

BELLEVUE 
Kathy Ann Cochran 
Felice Phillips Congalton 
Lindsey D. Cotterell 
David Harry Deits 
Pamela Hooper Feinstein 
Louis Daniel Fessler 
Robert Jason Henry 
Stephen Bruce Johnson 
John W. Martin, Jr. 
John E. Mooring 
Paul O'Neil 
George Christopher Pages 
John C. Peick 
Wayne Marshall Perry 
Richard Lee Phillips 
Mark Alan Rossi 
Stephen Alan Smith 
Carlos Ygnacio Velategui 

BELLINGHAM 
Daniel Meade Warner 

BOTHELL 
John Frederick Karp 

BREMERTON 
Roben Jennes� Banghart 
James Charles Lawrie 
Alben Dean Pickell 

BURIEN 
Truman S. Fuller, Ill 

BURTON 
Robert Martin Krinsky 
Mary R. Smith 

CASHMERE 
William Joseph Smith 

CENTRALIA 
Steven Ray Buzzard 
Kenneth G. Johnson 
Stephen Ellis Oliver 

CHATI'AROY 
Joyce C. Brekke 

CHENEY 
Steven Craig Miller 
Linda Miller Youngs 

EDMONDS 
Donald Charles Bell 
Mark Richard Bucklin 
Paul R. Carlson 
Jeffrey Bruce Wells 
Rupert James Pidduck. Jr. 

EVERETT 
Kenneth L. Green 
Larry Allan Jelsing 
Robert Bliss Willoughby 

FEDERAL WAY 
David Jay Sadick 
Jeffrey Alan Smyth 
Daniel Joseph Tighe 

GIG HARBOR 
Craig Charles Beles 

GUEMES ISLAND 
Lowell Howard Ashbach, Jr. 

KENT 
John Wayne Mackey 
John Francis Scanlon 

KENNEWICK 
Timothy W. Mahoney 
Jerry M. Makus 

KIRKLAND 
Diane Tremmel Colvin 
D. Mark Moneymaker 
Richard R. Nunn 
Steven Patrick Recor 
Lyle Kenai Wilson 

LAKE FOREST PARK 
Richard B. McNees, Sr. 

LYNNWOOD 
James Edward Britain 

MAPLE VALLEY 
Scott Howard Clark 

MARYSVILLE 
George Bly Wilcox 

MERCER ISLAND 
Philip G. Arnold 
Stanley James Bensussen 
James Thomas Burnell 
R. R. DeYoung 
Dennis Frederick Gerlt 
Roben Charles Grayson 
James W. Hoag 
Terence K. McGee 
Bruce Douglas Pelton 
Steven Michael Ringold 
George Hunter Smylie 
Martin Wolff 
Christine Wyatl 

MORTON 
Dale A. McBeth 

7 
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MOUNTLAKE TERRACE RIDGEFIELD Roben A. Free Christopher S.  Nelson 
Michael Albert Clarke Robert Richard Northcott Alexander A. Friedrich Robert Dean Neugebauer 
David Anthony Little 

RITZV1LLE 
G. Geoffrey Gibbs Carol Sundquist Niccolls 
Michael Moran Gilleran Dennis Robert Nollette 

NEWPORT Brian Henry Miller Cynthia Keebler Gillespie Andrew William Olsen 
William Scon Lowry Karen Elaine Glover Scou B. Osborne 

SEATTLE Raymond Goad Gerald William Paulukonis 
OAK HARBOR David M. Abercrombie Richard Jay Goldsmith Mark William Pennak 
Thurman William Lowans Gary N. Ackerman John Anthony Goodall Katrina CampbelJ Pilaumer 
Michael Men Waller Susan R. Agid P-aul Blair Goodrich T. Anthony Platter 

James Wallace Aiken Carl Ben Goodwin, Jr. James Dudley Porter 
OCEAN SHORES John D. Alkire Jeffrey M. Grieff-McMartin Linda Potter 
H. James Zachor, Jr. Joan Benefiel Allison Randall Ralph Hall John Quill Powers 

Sandra Louise Andina Spencer Hall, Jr. Patrick Edward Pressentin 
OLYMPIA Stephen Tadashi Araki Ronald Alan Hammett Kenneth Mark Puro 
Gregory Claire Abel Gregory John Arpin Ingrid W. Hansen Manuel Hilarion Quintana 
Christine Carol Clishe James Louis Austin, Jr. Arthur Harold Harding D John Woodruff Rankin, Jr. 
Roland J. Cole Timothy Laird Austin Karin Hardisty Eric Redman 
Nixon J .  Handy Stanley G. Bakun John Richard Herzog Arlana Gay Renders 
Richard Alan Klobucher Mary Kay Barbieri James H .  Hicken Ill Lucy Roberta Richard 
John Sarsfield Lynch, Ill Richard L. Bartholomew Stephen Joel Hillman Leland G. Ripley 
Dennis Lance McCarty Julia I. Baute Christopher Lee Hirst Palmer Robinson 
Marianne McGettigan Pamela J. Bayer Douglas A. Hofmann William Peter Roehl 
Alexander Weal Mackie James Dennis Beback Michael Walter Hoge Greg Alan Rubstello 
Richard Antoine Paroutaud Judith E. Bendich Betsy Ross Hollingswonh Anthony Angelo Russo 
Carol A. Smith Bruce Kendall Bentley Steven James Hopp Antonio Reyna Salazar 
Edward Henry Southon Bruce Kendall Berreth Frederick Albert Homing Sally Rebecca Sawtell 
John R. Wasberg Janis Phillips Bianchi Loren David Hostek Thomas Paul Schlosser 

Jeff Blumhager Gary Dennis Huff David Schnapf 
OPPORTUNITY William Barnard Boe Frederick Walton Hyde, Jr. Daniel C)jmon Sever 
Gerald L. Wear Brooks Rolf Borgersen David R. Israel Thomas Sean Sheehan 

Carmela May Bowns Henry Dave Jasen Deborah Anne Shore 
PESHASTIN Edward Franklin Boyer Judith Jeffers Marilyn Grace Showalter 
Stephen Douglas Tangen Joseph Rosser Breed Barbara Dencie Johnson Stephen Charles Sieberson 

Donald E. Brown Katherine Dale Kari Robert G. Sieh 
POMEROY Hannah Marie Callaghan Fred J. Kaufman Jan Richard Sievers 
Joshua Frederick Grant VlI James Cortland Carmody James Philip Kintner Laurel Smith 

Dan Wilson Chandler Richard A. Knutson Ralph Michael Smith 
PORT ANGELES Fay Louise Chapman Russell Alan Kolsrud Timothy Sr. Clair Smith 
Gary Richard Dolcy John Michael Chin Dennis W. Lane Manin Scon Smouse 
David V. Johnson Gary Theodore Chrey Thomas Steven Leigh Eldon John Spencer, Jr. 

Arthur Cary Claflin Nancy Rowen Levy Shannon Sperry 
PORT ORCHARD John Michael Clark Brian James Linn Christopher L. Stamos 
Jerry Michael Dolan P-aul Clark Lawrence Ballis Linville David Frank Stobaugh 
Richard Ralph Stocking Harriett Mary Cody James Robert Lisbakken James Brian Stoetzer 

William Berggren Collins James Richard Lobe Terri Jean Stoneburner 
POULSBO Charles Johnson Coolidge Gary Faye Locke Stephen Kolden Strong 
James Michael Riehl Stephen Roswell Countryman Margaret Ellen McCartney Roben Arthur Sutton 

David John Cunningham Evelyn Claire McChesney Robert G. Swisher 
PUYALLUP John Berkeley Curtis Philip P. McGimpsey William James Symonds 
Cathy Vertrees Canorro Paul Tolbert Dalton Joseph E. McGough Daniel David Syrdal 
Robert Harris Wood Peter Anthony Danelo Mary Margaret McKeown Gary James Taylor 

Raymond L. Davis Thomas Jeffrey McLaughlin Carol Jane Miller Teather 
REDMOND Daniel Gilbert Denton 

Timothy James Mackin Theodore Michael Therriault 
Peter Gerard Beeson Bart Dillon 
Bruce Earl Larson Kevin Patrick Dolan Mary Bellessa Manous Harold August Thoreen, Jr. 

Pamela D. 0. Larson Janis Dystel Deborah Maranville Lee Arthur Thorson 

Henry Leland Skidmore Laura E. Eckert Patrick W. Mason Richard Jonathan Troberrnan 

Mary Ann Ekman Otto Steve Matsch Jay Uchida 

RENTON William Arthur Ells Charles D. Maurer, Jr. Mary Elizabeth Yan Gernert 

Glen Robert Clausing Rudy Albert Englund Ernest Eugene Merges Peter McNaughton Vial 

William Tracy Grimm Christopher Carson Evans David Lawrence Moe John P-aul Watts 

Michael Martin Hanis Sidney Eldon Farcy E. Michele Moquin Susan Lee Weinstein 

Steven Jeffrey Fields John Rolfing Muenster James F. Whitehead ill 
RJCHLAND Richard Allan Finnigan Philip A. Nausid Janice Whi1ley 
Richard Lee Rolph Michael Maurice Fleming Jeffrey Lowell Needle Nancy S. Whitten 
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Asher B .  Wilson 
Bruce Paul Witenberg 
Frances Mei Soo Woo 
John Paul World 
Alan Y. C. Yong 
Claire Youmans 
Donald Michael Young 
Stephen Paul Zagelow 

SPOKANE 
Richard Carl Agman 
Richard Patrick Algeo 
James Arthur Anderson 
Frank Vincent Bartoletta 
Edwin Steven Bennett 
Arthur J. Bieker 
Ronald Lynn Bliss 
Edward Thomas Block 
Douglas J. Brajcich 
Laurence D. Briney, Jr. 
Philip S.  Brooke III 
Kelly Nolan Brown 
Daniel H. Brunner 
John Francis Bury 
WiUiam Louis Cameron 
Walter George Clayton III 
Thomas Dean Cochran 
Robert Harry Coon 
James S. Craven 
John Roger Crickman 
Steven A. Crumb 
Charles John DeBruler 
James Bradford Doyle 
James Edward Egan 
Warren Howard Fischer, Jr. 
John Paul Giesa 
John P. Gleesing 
Edward J. Goss 
Steven N. Grovdahl 
Alice L. Haenle 
George Isami Hamano 
Craig W. Hanson 
Patrick Timothy Hayes 
Gary L. Hemingway 
David Howard Herman 
Willard Francis Huss 
Bruce Lee lreland 
Peter Joseph Johnson 
George Stephen Karavitis 
Kenneth H. Kato 
Eddie A. Kauzlarich 
David Daniel Kilpatrick 
Douglas Craig Lewis 
Tommy L. Lewis 
James Stephen McLean 
H. Tony Martin 
William Carl Maxey 
Royce Howard Moe 
John Francis Nichols 
Kathleen M. O'Connor 
Gayle Ogden 
Roger J. Peven 
Gregory Irwin Potegal 
Peter David Rayner 
James Earl Reed 
Clark H. Richards 

David Frank Ross 
Scott K. Ross 
David Adam Saraceno 
Walter L. Schefter, Jr. 
Allen Louis Schwenker 11 
D. Jean Shaw 
Scott Lamont Simpson 
Frank V. Slak, Jr. 
Paul B. Snyder 
Jerry L. Sorlien 
Larry C. Stephenson 
John H. Vander Molen 
Jay Orval Violette 
Carl Nathan Warring 
Kenneth K. Watts 
Randall Joseph Watts 
James Anthony Whitaker 

TACOMA 
Gary Michael Abolafia 
William Louis Beecher 
Richard Hugh Benedetti 
William Charles Boehm 
Steven James Callson 
Richard Blair Cohen 
William L. Wade Cole 
Nancy E. Curington 
Rayburn K. Dudenbostel 
Lloyd G. Edwards 
Dennis Wayne Eller 
Martha Owen Eller 
Kathryn D. Fewell 
Judith Louise Gorfkle 
Carol L. Hanson 
Anthony Haselman 
Charles Julius Herrmann 
Christopher M. Huss 
David Lyall Jamieson, Jr. 
Chester T. Lackey 
Danny Edward Lazares 
Carl A. Taylor Lopez 
Timothy Joseph Lowenherg 
Michael Robert McKinstry 
Robert Eugene Mack 
Gary Lee Raaen 
Howard E. Richmond, Jr. 
Roger C. Ryan 
Charles Joseph Sinnitt 
Janet Kay Spencer 
Wayne Douglas Tanaka 
H. Gary Wallis 
Andrew Barron Weiner 
Larry Dean Wood 

SOUTHBEND 
Elizabeth Broder Penoyar 
Joel Morris Penoyar 

ST. JOHN 
Richard Raymond Johnson 

SUQUAMISH 
Roger D. Sherrard 

SNOHOMISH 
James Henry Anderson 

SNOQUALMIE 
Patrick Barrett Anderson 

TUMWATER 
R. Alan Swanson 

VANCOUVER 
Ronald E. Braley 
Douglas John Brau 
Charles R. Cusack, Jr. 
Ronald W. Greenen 
Menon Allen Hollister 
Stephen Wolff Horenstein 
James Daryl Mullins 
Ben Shafton 
Ann Berryhill Witte 

WAITSBURG 
William E. Bloor 

WALLA WALLA 
James K. Hayner 
Stephen Edward Llewellyn 
Larry Barnett Siegel 

WILBUR 
Brian G. Hipperson 

YAKIMA 
G. Scott Beyer 
Roland Louis Skala 
David Warren Waterbury 

OUT OF STATE 
Joanne Blauer 
Milton Joseph Carter, Jr. 

Mark Stephen Davidson 
Kenneth L. Freeman 
Ronald Murray Gould 
Sam Byron Gunn 
Barry A. Hammer 
Randy Lewis Harshman 
John Michael McGrath 
Stephen Willard Miller 
Paul William Oden 
Larry Jon Pound 
Thomas G. Richards 
Willian1 Hammond Rossi 
Mary Mclnnis Schuman 
Gary Lee Sund 
Mary Alice Theiler 
James R. Tuttle 
Lee Reichelderfer Tyner 
Hamilton Underwood 
Marilyn Joyce Wisner 

ATTORNEYS 
William Thom Baynard, Jr. 
Roderick A. Cameron 
Selmer Alton Davidson 
Susan L. England 
Sheldon Saul Frankel 
Jeffrey H. Hartje 
George M. Koshi 
Judith A. Lonnquist 
William H. Sanders 
Mark Edward Wilson 

SaittoWorh 
Luxurious new executive offices 
on the Lake . . .  A truly distinctive 
bu i lding nearing completion . . .  
Featuring full services . . .  And co­
vered parking. 

LEASING INFORMATION 827-8200 

HOME PORT 
MOSS BAY 

On the Picturesque Kirkland Lakeshore 
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@ Around the State 

SOUTH KING REPORT 

By JAMES L. VARNELL 

Justice Robert F. Brachten­
bach spoke to the October meet­
ing of the South King County 
Bar Association.  Topics dis­
cussed included proposals for 
mandatory continuing legal edu­
cation, auditing of trust funds, 
compulsory malpractice insur­
ance, and the general rule mak­
ing process of the Supreme 
Court. Justice Brachtenbach was 
especially concerned that mem­
bers of the bar make known their 
thinking to the Supreme Court 
regarding any proposed rule 
changes. Guests included King 
County Superior Court Judges 
Frank J. Eber barter and Pe­
ter K. Steere, and Robert 
R. Beezer, president of 

the Seattle-King County B ar 
Association . 

The roster of South King 
County attorneys continues to 
grow.  Gary F. Faul l  a n d  
Richard A. Jackson, both 1 97 4 
graduates of Northwestern Col­
lege of Law, Lewis and Clark 
College, Portiand, Oregon, are 
now practicing in Renton. Faull 
is with the firm of Gouge & 
McBeth, while Jackson is with 
Roberts & Anderson .  Lawrence 
J. Warren, a graduate of South 
Texas College of Law in Hous­
ton, is associated with Shellan & 
Pain, also in Renton. Two recent 
University of Puget Sound Law 
School graduates, Michael E.  
Nelson and Janet K. Spencer 
are now practicing in the area. 
Nelson has associated wi th  
Bruce E.  Durocher, which al­
lows Durocher to vacation in  
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Switzerland without requmng 
Bill Christie of Seattle to tem­
porarily take over Durocher's 
practice. Ms.  Spencer is as­
sociated with Douglas F. Albert 
in Federal Way. 

The South King County Bar 
Association was well repre­
sented at the annual bar conven­
tion in Vancouver. The law firm 
of Curran, Kleweno, Johnson & 
Curran had one hundred percent 
representation, if attendance at 
the local golf course was in­
cluded. The "talk" of the con­
vention was the sartorial splen­
dor of Tom Bucknell. We know 
that Tom didn't have a wardrobe 
when he left Seattle, so it' s pos­
sible that his impeccable attire 
could have been purchased 
along the way in his  home, 
Sedro-Woolley. At one of the 
gatherings this reporter had an 
opportun i ty to d i scuss  the  
monthly report to the Bar News 
with Paul Luvera, reporter 
emeritus of the Skagit County 
Report. 

For the first time in  three 
years the all-attorney softball 
team of Pro Se, managed by Jim 
Grotz, failed to capture the 
Columbia League title . This 
could be attributed in part to the 
injury suffered by veteran hurler 
and United States Magistrate 

John L. Weinberg. Lackluster 
hitting, with the exception of 
George Bennett, John Hoer­
ster, Jack Strother, and Tom 
Clark, among others, contri­
buted to the second place finish. 

THURSTON-MASON REPORT 

By FRED D. GENTRY 

The results of the recent bar 
exam added the following new 



lawyers to our area.  John 
Lynch is joining his father and 
uncle at Lynch & Lynch. Allen 
Swanson i s  joining Pebbles, 
Swanson and Lindskog. Frank 
Dennis is joining Fuller & Ful­
ler. Walter Schefter is joining 
White & Adams . Christine 
Clishe also passed the Bar. 

Frank Owens, at the October 
meeting of the Thurston-Mason 
Bar Association , answered all 
the questions you wanted to 
know but were afraid to ask 
about the Washington Lawyers 
Service. 

YAKIMA REPORT 

By GARY G. McGLOTHLEN 

New faces and offices have 
changed the make-up of the 
Yakima County Bar Association 
for the better. Being the women's 
libber that your editor naturally 
is, we give first congratulations 
on attorney applicant, Susan 
England, attorney applicant 
from the State of California, 
who recently passed the Wash­
ington State Bar and with her 
husband has chosen Yakima as 
her new home. Susan has two 
ch ildren and has previously 
practiced mainly in the area of 
workmen' scompensation clients. 
William C .  Kerns, a 1 974 
graduate of Gonzaga, a 1975 
graduate of the University of 
Florida, with a masters degree in 
taxation, is now associated with 
the Velikanje firm ,  doing the 
work that George Velikanje 
should be doing because George 
is out busy being the first Vice­
President of the Greater Yakima 
Chamber of Commerce. G .  
Scott Beyer, a recent output of 
the Willamette School of Law 

has joined the Gavin firm. Not to 
be outdone, Roland L. Skala, 
from Great Falls, Montana, also 
a recent output of Gonzaga Law 
School , is now an associate with 
the firm, Weeks, Buren, Thomer 
and Dietzen . Walt Weeks 
needed another associate be­
cause Tom Dietzen became 
partner as of October l , 197 5 .  
Guess what work Tom Dietzen 
is now assigning to Ron? David 
Waterbury, a 1975 graduate of 
the University of Puget Sound is 
now Deputy Prosecuting Attor­
ney. Jeffrey Sullivan, the Pro­
secuting Attorney has assigned 
Dave to get his feet wet in pro­
secuting cases at the District 
Court level. We have a feeling 
that the weight violations re­
ported by weighmaster David 
Waterbury (father of the young 
deputy) may receive more atten-
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tion than they have in the past 
because if Dave goes home 
without a successul prosecution 
of those violations, he'll have to 
explain his actions at home. 

The Yakima County Bar, in 
its infinite wisdom, awarded the 
Archie Bunker award to Doug 
Peters of Selah. The award was 
not made for breaking new 
ground in the field of farming 
law as some suspect, but for 
talking about it so much to the 
newspapers. President Norm 
Nashem reports that the Bar has 
also voted to oppose the pro­
posed judicial article being pre­
sented to the voters as a constitu­
tional amendment in this fall's 
election. Any inquiries from the 
Washington State Bar should be 
addressed to our secretary, who 
shall remain unanimous. 

I 
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Disciplinary Board 

It has come to the attention of the Disciplinary 
Board that many members of the Bar are unclear 
as to who may practice law in the State of Wash­
ington when the practitioner is not a member of 
the State Bar. The following quote from a letter 
recently sent to a firm which allowed one of its 
clerks to practice improperly may give some 
guidance on this matter. 

You are advised that Admission to Practice Rule 7 
has four requirements for those persons wishing to 
appear as counsel when they are not members of the 
Washington State Bar. ( I )  That individual must be 
presented by an active member of the Washington 
State Bar. (2) Such individual must be a member in 
good standing of the bar of another state. (3) He must 
also be a resident of and (4) maintain a practice in 
such other state. An out-of-state attorney must meet 
all four of these requirements or he is in clear viola­
tion of APR 7. 

You are advised, that contrary to the allegations in 
your letter, the rules of the Supreme Court concern­
ing admission to practice cannot be waived or mod­
ified by a lower court. The Supreme Court has the 
ultimate authority over who shall appear in any of the 
courts of this state. 

It should be understood that the Board believes this 
type of circumstance need not happen and in the fu­
ture intends to deal more substantially with this type 
of violation. 

Members of the Bar should also review Rule 9 
(The Legal Intern Ruie). That rule is inapplicable 
where the alleged intern is not registered with the 
Bar or where more than a year has passed since 
the alleged intern's graduation from law school. 
Particular care should be taken under the Intern­
ship Rule to take into account the "supervising 
attorney" requirements of that Rule. 

Practice of law in this state is restricted to: 
( 1 )  Members of the Washington State Bar. 

APR 7A. 
(2) Duly qualified members of another Bar in 

association with a Washington attorney. APR 
7A. 

(3) Duly qualified members of another Bar 
representing indigents while supervised by a 
Washington attorney. APR 7B . 

(4) Duly qualified legal interns. APR 9. 

Let's talk trusts, person-to-person 
... at your place. 

Now, when a client of yours wants to set up a trust, all you have to 
do is call 223-2221 and one of our trust officers will come to see you. 

We owe our name to our Trust Department. Trusts have been 
one of our essential services for70 years. So it's no surprise that we'll 
take extra steps to secure a trust account. 

Next time the occasion warrants, call 223-2221; and one of our 
trust officers will assist you . . .  at your place. 

� �m!l�Jru§t 
Every service you'll ever want from a bank, person-to-person. 

Member FDIC 
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Appellate Practice and Reform 

WHAT'S GOING ON WHEN 
YOU'RE NOT LOOKING? 

By Malcolm L. Edwards 

How is your appellate case really decided? 
You know that three, five, or nine judges make 
the decision; but you only have eye contact with 
the decision makers for about one hour in this 
process that may take more than a year. Just what 
is happening to your case when you're not look­
ing? 

The answer to the question posed is of more 
than academic interest. Your job is to persuade 
the judges, and you' 1 1  be able to do it better if 
you know the way the decision making process 
works. The National Center for State Courts will 
soon propose changes in the internal operation of 
the appellate courts of this State. These changes, 
if implemented, could have a significant i mpact 
on the appellate justice system. And you won' t  
be able to evaluate the proposals and influence 
the decisions about them unless you know what's 
going on now. 

This column tracks the internal decision making 
process in an appeal first filed in the Court of 
Appeals. It is not about handling writs . The pro­
cedure is stated without comment .  The writing is 
rather dry, so you'll have to be self-motivated for 
this one. I '  1 1  have some opinion and comment in 
later columns. 

Court of Appeals: Initial Screening 
Each Division of the Court of Appeals has a 

commissioner who is an attorney and considered 
a career employee . The commiss ioner i s  
employed by, and serves at the pleasure of, all of 
the judges in the division. The commissioner's 
role is not defined by stanite or rule. Rather, each 
division determines for i tself the functions of its 
commissioner. The commissioner in each of the 
three divisions initially screens every appeal, but 
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the extent and purpose of that screening varies 
from division to division. 

The principal purpose of the screening in Divi­
sions I and II is to assist the judges in determin­
ing which cases should be certified to the Su­
preme Court for initial disposition on review. In 
Division ill, screening also assists the court in 
making case assignments. The initial screening 
in Division III is more extensive. Screening in 
Division ill is to assist the judges in making cer­
tification decisions, deciding which cases should 
be disposed of by per curiam opinion, determin­
ing whether the court should suggest to counsel 
that oral argument be waived, and to assist the 
court in making case assignments among the 
judges. 

In Division I ,  the commissioner screens each 
case and tentatively places it into one of three 
categories: ( 1 ) those appropriate for Supreme 
Court disposition , (2) so called "normal ap­
peals", and (3) appeals which do not warrant Su­
preme Court review. The commissioner does not 
prepare a written summary of each case. 

In Division II, the commissioner rates each 
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appeal based on its difficulty and assigns a rating 
to it ranging from one-half to three plus. A short, 
written summary is prepared by the commis­
sioner for each case and a copy of the summary is 
given to each judge. 

The commissioner in Division ill personally 
reviews each appeal. The commissioner person­
ally prepares a memorandum for each appeal 
which he feels is most likely to be determined by a 
per curiam opinion. The remaining appeals are 
assigned to a staff of two part time legal interns. A 
rather extensive memorandum is prepared for 
each case. It consists of a concise statement of the 
facts, the issues, and the parties' contentions on 
review. The Commissioner reviews the memo­
randum prepared by staff before they are cir­
culated to the judges. 

Court of Appeals: Certification Decision 
In Divison I and II ,  the judges determine in 

conference whether an appeal should be certified 
to the Supreme Court. In Division III, this de­
termination is ordinarily made without confer­
ence: each judge notes his opinion on a cover 
sheet  at tached to  a group of screening 
memoranda given to aJI of the judges . The com­
missioner tabulates the responses and presents 
the tabulation to the Chief Judge who may dis­
cuss particular cases with the other judges if 
there is lack of unanimity of opinion on cer­
tification . 

Supreme Court: Review For Transfer 
In a substantial number of cases, the Court of 

Appeals forwards appellant's brief to the Su­
preme Court where it is examined by the Supreme 
Court clerk or his staff to determine whether the 
appeal warrants transfer to the Supreme Court. In 
about one-fourth of these cases , a short 
memorandum is prepared by the Clerk's office 
with a recommendation whether the case should 
be transferred to the Supreme Court. The Su­
preme Court justices, in departmental confer­
ences, evaluate only those cases for which a writ­
ten memorandum is prepared and determine 
whether each case will be transferred to the Su­
preme Court. For the 12-month period ending De­
cember 1 ,  1 974, 384 appellant's briefs were for-
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warded to the Supreme Court for review, written 
memoranda were prepared on 98, and 15  of these 
cases were transferred to the Supreme Court for 
initial disposition. 

Court of Appeals: 
Assignment of Case to Judge 

Each case which is retained for disposition by 
the Court of Appeals is assigned to an individual 
judge. Cases are assigned at random and by lot, 
generally with an equal number of cases assigned 
to each judge for each of the three sessions in a 
year. In Division II ,  there may be an unequal 
allocation of cases as the difficulty of the case is 
taken into consideration in allocating the cases. 
In Divison III ,  all cases in a given session involv­
ing a similar issue are assigned to the same 
judge, but subject matter assignments are rotated 
from session to session so one judge does not 

Malcolm L. Edwards is with the Seanle law firm of Ed­
wards and Wetherall. He is Chairman of the Task Force on 
Revision of the Rules on Appeal and a member of the 
Washington Appellate Court Advisory Committee. A sub­
stantial part of the work of his ti rm is in the field of appellate 
advocacy. 

become the court specialist in a given field. 
Each judge on the panel to hear the case is 

given the briefs of the parties and any screening 
memorandum, usually immediately prior to the 
commencement of the session of the court at 
which the case will be argued orally. 

The treatment of a case from this point for­
ward depends on whether the case is determined 
to be one that may be disposed of by a per curiam 
opinion. 

Court of Appeals: 
Pre-Argument Procedure 
for Per Curiam Decisions 

In each division, between 36 and 50 cases per 
year are decided by per curiam opinion. In Divi­
sions I and II ,  the judge to whom the case is 
assigned decides if the case should be referred to 
the commissioner for preparation of a research 
memorandum and draft per curiam opinion. In 
Division ill, the judges decide at the time of 
preliminary screening which cases should be re­
ferred to the commissioner for preparation of a 
draft per curiam opinion . In all divisons, a single 
judge is responsible for the case in which a per 
curiam opinion is prepared. The judge may, and 
frequently does, change the draft submitted to 
him by the commissioner. The per curiam opin­
ion is circulated to the other judges on the panel 
and is subject to change or modification by them 
in the same manner as other circulated opinions. 
A case originally classified for per curiam dispo­
sition can be reclassified and decided by a signed 
opinion. 

Court of Appeals: 
Pre-Argument Procedure for Cases 

Disposed of by Signed Opinion 
Most cases are decided by a signed opinion. In 

these cases, the law clerk of the judge to whom 
each case i s  assigned prepares a written 
memorandum for the case . No standard 
memoranda format exists. In Divisions I and TI, 
each memorandum ordinarily includes a sum­
mary of the facts, a statement of the issues, and a 
summary or analysis of the legal contentions of 
the parties. The individual judge's law clerk in 
Division III starts out with a comparatively exten-
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sive screening memorandum. Thus, the pre­
argument memoranda prepared in Division ill 
usually contain a more detailed legal analysis 
than those in the other divisions. A recom­
mended decision is ordinarily not included in 
memoranda prepared in Division I and may or 
may not be included in those prepared for Divi­
sions Ii and ill. 

A copy of the memorandum for the case is 
given to each judge on the panel in advance of 
the date scheduled for oral argument. The 
memorandum does not have the express or im­
plied stamp of approval of the judge whose law 
clerk prepared it. A judge may and often will 
view the issues different than in the manner 
stated in the memoranda. The memoranda are 
viewed by all of the judges as simply a writing 
prepared by a law clerk who has reviewed the 
case. The ultimate decision of each of the judges 
on the panel is the personal judicial decision of 
the judge. 

Court of Appeals: 
Pre-Argument Conference 

Divisions II and III discuss each case in con­
ference prior to oral argument of the case: Divi­
sion I does not. In both di visions that have pre­
argument conferences, the assignment judge 
makes a verbal presentation of the facts and is­
sues. The law clerk who prepared the memoran­
dum usually attends the conference when the 
case the clerk has researched is presented. The 
judges discuss the case and raise questions about 
it which might later be posed to counsel in oral 
argument. 

Court of Appeals: 
Post-Argument Conference 

All three divisions hold post argument confer­
ences. This conference is generally held at the 
conclusion of all of the oral arguments scheduled 
for the day. Each case is discussed and tenta­
tively decided. If there is a division of opinion 
and the judge to whom the case is assigned is in 
the minority, the case is reassigned to another 
judge on the panel for preparation of the majority 
opinion. The form of an unpublished opinion is 
different than a published one. Thus, to aid the 



judge who will write the opinion, a decision is 
usually made at this conference whether the opin­
ion should be published. 

Court of Appeals: 
Opinion Preparation 

After post argument conference, the judge to 
whom the case is assigned prepares a draft opin­
ion which is submitted to the other judges for 
comment. If agreement on the form of the opin­
ion cannot be reached, another judge may pre­
pare a separate concurring opinion or a dissent­
ing opinion. Concurring and dissenting opinions 
are also circulated for comment. The extent to 
which a law clerk participates in the preparation 
of an opinion is solely up to the individual judge, 
but the role of the law clerk in this process i s  
ordinarily minor. When all three of the judges 
agree on the opinion, or agree to disagree about 
it, the case is formally decided and the opinion or 
opinions are filed. 

To complete our tracking of the decision mak­
ing process, let's assume that a petition for re­
hearing is filed and denied and the losing party 
files a petition for review with the Supreme 
Court. 

Supreme Court: 
Petition for Review 

Whether or not a petition for review is granted 
is ordinarily determined by one of the two depart­
ments of the Supreme Court, rather than by the 
Supreme Court en bane. The Chief Justice is a 
member of both departments. He assigns the 
other justices to a particular department. These 
assignments are rarely changed during the term 
of the Chief Justice. The effect of this is to have 
relatively permanent departmental composition. 

Each petition for review is assigned to a justice 
who is selected by rotation, except the Chief Jus­
tice is ordinarily not assigned any cases. All nine 
of the justices are given a copy of the petition for 
review, any answer to the petition, and all of the 
briefs which were filed in the Court of Appeals. 
The record of the trial court proceeding is deli­
vered to the law clerk of the assignment justice. 
The law clerk prepares a memorandum which is 
given to each justice. As in the Court of Appeals, 
the law clerk's memorandum does not bear the 

stamp of approval of the justice for whom the 
law clerk works. It is simply a memorandum 
prepared by the law clerk. 

Each department of the Supreme Court meets 
one Friday a month during each term to consider 
petitions for review and other matters. The jus­
tice assigned to the petition for review delivers 
an oral presentation of the facts and issues in the 
petition. If there is a unanimous vote on whether 
the petition should be granted or denied, the de­
cision of the department becomes the decision of 
the court. Without unanimity, the petition for re­
view is rescheduled for consideration at the next 
en bane conference. En bane conferences are 
also scheduled once a month. A majority of the 
Justices meeting en bane determine whether the 
petition for review should be granted. 

If a petition for review is granted, oral argu­
ment is set before the court en bane. Ordinarily, 
no additional memorandum is prepared by the 
assignment justice's  law clerk. The Supreme 
Court does not generally hold conferences to dis­
cuss cases in advance of oral argument. Post 
argument conferences are held at the end of each 
days oral argument. A tentative disposition of the 
case is made at that conference. The opinion cir­
culation and filing procedure is essentially the 
same as in the Court of Appeals. The big differ­
ence is that there are nine persons, rather than 
three, who must reach a decision on each case. 
The Chief Justice's office has the responsibility 
to supervise the circulation of opinions and may 
convene a post-opinion conference to discuss 
troublesome cases and to encourage decisional 
action. 

Disclaimer 
The material in this column is based primarily 

on discussions with court personnel. It is also 
based upon a preliminary report of the Washing­
ton Appellate Court Project prepared for the Su­
preme Court by the National Center for State 
Courts - a report which is preliminary and sub­
ject to revision. Information gained from discus­
sions with court personnel is subject to the usual 
possibilities of misunderstanding associated with 
verbal communication. No one in the appellate 
court system has reviewed this article or vouches 
for the accuracy of it. I invite corrections. □ 

37 



® The Courts 

SUPREME COURT PRACTICE 

By WILLIAM M. LOWRY 

Supreme Court Clerk 

Current Issues Before 
the Court 

43666 - In re the Estate of Griffen 

Whether a will which makes a bequest to a 
legatee "and her heirs" entitles the heir of the 
legatee to the bequest in the event that the legatee 
predeceases the testatrix? 

43677 - Jansen v. Morris 

Whether a defendant is denied equal protec­
tion and due process of law by the action of the 
Board of Prison Terms and Paroles in ordering 
mandatory minimum sentences to be served in 
the same order in which the same offenses aris­
ing out of the same transaction when charged in 
the prosecutor's Information. 

4368 1 - Hunsley v. Giard, et ux. 

Does the following instruction properly state 
the law? 

If you find the sole proximate cause of the 
stress . . .  was plaintiff's fear for the safety of 
defendant or the damage to her, plaintiff's home, 
then you will find for defendant. 

However, if you find a proximate cause of the 
stress was the noise or the scene which con­
fronted plaintiff or the fall and bruises plaintiff 
sustained, then the verdict shall be for plaintiff. 

43683 - Cammel v. State Farm Mutual 

Are "other insurance" clauses in automobile 
insurance contracts void as against public policy 
thus allowing the "stacking" of uninsured 
motorist protection? 

43685 - State v. Manning et al. 

May evidence obtained as a result of a Special 
Inquiry Judge hearing held after the charging and 
arrest of defendants be used in their subsequent 
criminal trial? 
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43687 - Fecht v. Dept. of Social and Health 
Services 

ls the age requirement of WAC 388-37-2 10( 1 )  
for establishing non-continuing general assis­
tance in excess of the authority granted to the 
Dept. by RCW 74.08.090? Does the age restric­
tion in WAC 388-37-210 ( 1 )  rest on a rational 
basis or is it arbitrary, unreasonable ,  inequitable 
and unjust and therefore a violation of this state's 
privileges and immunities clause and the Equal 
Protection Clause of the Fourteenth Amendment 
of the U.S .  Constitution? 

43704 - State v. Kreck 

Whether a written record of the state tox­
icologist containing test results showing the 
presence of chloroform found in the blood of 
decedent is properly admissible under the Busi­
ness Records Act? RCW 5 .45 .020. 

Whether the Business Records Act as applied 
to criminal cases is violative of the "right of 
confrontation" guaranteed by the sixth amend­
ment to the U .S .  Constitution. 

43705 - In the Matter of the Examination of the 
Washington State Bar Assoc. 

( I )  Is the State Bar Association a state 
agency? 

(2) Are the financial records and transactions 
of said agency subject to post-audit by the state 
auditor? 

(3) To what extent is the State Bar Associa­
tion an agency of the judicial branch of govern­
ment? 

(4) Are the funds of the State Bar Association 
"public funds"? 

(5) May the legislature constitutionally pro­
vide post-audits by the state auditor within the 
judicial branch of government? 

43706 - State v. Hewett 

May a trial court admit the video-taped tes­
timony of a victim in a trial for robbery when the 
witness' s  presence at trial would be difficult to 
obtain? 



43742 - State v. Cottrell 

Whether a search warrant which specifically 
authorizes the search of described premises and 
particular persons "found thereon" authorizes 
the search of a vehicle parked on the street at the 
curb in front of the house described therein. 

SUPERIOR COURT NEWS 
By JEROME M. JOHNSON, Judge 

King County Superior Court 

Seattle Judge Installed 
as Chairman of 

National Conference 
of State Trial Judges 

Superior Court Judge George H .  Revelle, 
Seattle, has been installed as chairman of the 
American Bar Association's National Confer­
ence of State Trial Judges. 

Revelle,  62 ,  succeeded Judge James J .  
Richards, Hammond, Ind. ,  at conclusion of the 
ABA annual meeting in Montreal August 1 3 .  

A native of Seattle, Revelle received LLB .  
and J . D .  degrees from the University of 
Washington School of Law. He is also a graduate 
of the U.S.  Army Command and General Staff 
College. 

Revelle entered private practice in Seattle after 
graduating from law school in 1936. He served 
as a Seattle municipal judge (pro tern) from 1948 
to 1951 and was appointed to the Superior Court 
bench in 1955. He won election to the post in 
1956 and is serving his fifth four-year term. 

Among his many civic and social activities , 
Reve l  l e  has  served as  cha irman of the  
Washington State Board Against Discrimination 
in Employment. 

Revelle is a member of the Washington State 
and Seattle bar associations, the American Judi­
cature Society and the Institute of Judicial Ad­
ministration. He has also served on the faculty of 
the National Trial Judge's College and as a labor 
grievance arbitrator for the Federal Mediation 
and Conciliation Service. 

He and his wife, Evelyn, have two sons. 

OFTEN , THE DIFFERENCE IS 
IN THAT TICK OF TIME 
BETWEEN THE LAST 

BUSINESS DAY OF ONE YEAR 
AND THE FIRST BUSINESS DAY 

OF THE NEXT YEAR 

In most states (and Canadian provinces) 
significant state report-tax savings for your 
client can be made by timing your year-end 
corporate filings to be effective on or after 
the last business day of the year. In some 
instances, a full year's tax can be saved. 

We have up-to-the-minute information on 
the possible savings to be made by timing 
year-end filings of incorporation, qualifica­
tion, merger, withdrawal or dissolution 
papers. 

The information is free. It's for lawyers only. 
Mail the coupon below. Or give us a call. 

CT CORPORATION SYSTEM 
1218 TIIIRD AVENUE 

SEATI'LE, WASHINGTON 98101 
TELEPHONE: (206) 622-4511 

C T: 

I am a lawyer. I'm working on 

D INCORPORATION 
D DISSOLUTION 

D QUALIFICATION 
D WITHDRAWAL 

□ MERGER 

in the state(s) of _________ _ 

Send me information, without obligation, on 
report-tax savings, if any, that can be made by 
timing the filing(s) . 

NAME ____________ _ 

FlRM - - - ----------

ADDRESS ___________ _ 
CITY, STATE, ZIP ________ _ 

TELEPHONE _______ ___ _ 
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deVoss 
Office Interiors 

solves problems. 
• More than fifty fine, nationally­

known offi ce furniture brands 
• Complete design seNices 
• Quite possibly the finest display of 

executive furniture groupings in the 
Northwest 

• Office accessories for every need 

deVoss Office Interiors 
Showroom/Warehouse 
12J Denny Woy/Seattle/Phone 28L-1980 
8 a.m. to 5 p.m., Weekdays 9 a.m. to 4 p.m. Saturdays 
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JUDICIAL COUNCIL REPORT 
By DEAN R. SARGENT 
Judicial Council Auomey 

For the past year the Council has been study­
ing the new comparative negligence act. Several 
questions remain unanswered by the act. Among 
them is the impact on such common law doc­
trines as last clear chance, assumption of the 
risk, res ipsa loquitor, and the various degrees of 
negligence including gross negligence, wanton 
or willfull negligence and strict liability. Other 
areas with which the Council has been concerned 
are the standard of apportionment of damages, 
that is should it be based on causation or fault, 
the use of special verdicts , third party practice, 
and setoff. The Council has an ad hoc committee 
which has been meeting regularly to consider 
proposed amendments to the act and to court 
rules of procedure, In addition to the subjects 
already mentioned, the committtee is considering 
a contribution among tortfeasors act. 

The Council is also collecting and studying all 
of the local rules of practice for superior courts. 
The superior courts have authority to adopt local 
rules as long as they are not inconsistent with 
procedural rules promulgated by the Supreme 
Court. The Council hopes to offer some sugges­
tions to the Supreme Court not only for eliminat­
ing any inconsistencies, but for making local 
rules more easily available to practitioners 
throughout the state. 

After its last meeting in June, the Council for­
warded to the Supreme Court several recommen­
dations for amendments to the superior court 
criminal rules. The Council staff has si nee under­
taken a study of the justice court criminal rules. 
One purpose of the study is to bring the rules up 
to date with current case law. Another is to de­
termine the extent to which procedures in the 
justice courts might be made similar to those in 
the superior courts in order to reduce the 
difficulty for practitioners of having to deal with 
two different sets of rules. 

Other subjects which are being studied are the 
new federal rules of evidence, statutory priorities 
for calendaring various types of action, and prob­
lems relating to conditions placed on the granting 
of probation. 



Legal Services for 
Handicapped 

Attorneys within the State of 
Washington interested in provid­
ing legal services and helpful 
counsel to disabled and handi­
capped persons, have been re­
quested by Ivan E.  Merrick, 
President of the Foundation for 
the Handicapped, to make their in­
terest known to the Foundation. 

Incorporated in 1963 as a 
Washington non-profit corpora­
tion organization, primarily to 
serve orphaned and abandoned 
handicapped persons located in 
state residential institutions, the 
Foundation's program has now 
broadened to meet the concern 
of parents , relatives and guard­
ians who have responsibility 
for lifetime planning for their 
handicapped children or wards. 

The June 1975 issue of the 
Washington Bar News (page 38) 
contained a short article on the 
services of the Trust and In­
vestment Committee. By reason 
of the leadership of the late 
Harold A. Rogers, President of 
the Peoples National Bank of 
Washington, and parent of a 
handicapped son, in establishing 
this committee and recruiting the 
trust officers representing six 
statewide banks as members, the 
committee has now been for­
mally designated as the Harold 
A .  Rogers Memorial Trust and 
Investment Committee of the 
Foundation for the Handi­
capped. 

I n  add i t ion  to the  t rus t  
officers, four lawyers serve on 
this committee which endeavors 
to provide attorneys and trust 
departments with information on 
the services of the Foundation as 

a fiduciary, and suggested forms 
for revocable and irrevocable 
trusts wherein handicapped per­
sons are beneficiaries .  I t  is 
pointed out that the Foundation 
can serve as a trustee if the reci­
pient of some portion of the re­
mainder interest. 

The  Fami ly  Counse l i ng  
Committee has as its primary re­
sponsibility the providing of 
counsel to parents and relatives 
of handicapped individuals on 
matters of estate planning, wills 
and trusts, and in addition the 
supplying of information on re­
courses that will meet the im­
mediate needs of the individual. 
In carrying out its assignment, 
the assistance of attorneys across 
the state is particularly needed. 

To provide long-term per­
sonal interest and support on be­
half of the one who is disabled 
or handicapped, a Committee 
for Persona l i zed  Se rv i ces  
headed by Ralph Munro, Special 
Assistant to the Governor, has 
been activated. 

The late Dr. Garrett Heyns, 
Director of Institutions of Wash­
ington State, can be credited 
with organizing the Foundation 
on which he served as a member 
of its Board of Directors until his 
death. Recognizing the need of 
citizen interest in the sizeable 
number in state institutions who 
were orphaned or had been neg­
lected or abandoned by rela­
tives, he suggested a program of 
birthday and holiday remem­
brances that is still carried on. 
Also, he was aware that parents 
cannot indefinitely continue 
their supportive supervisory role 
and that the handicapped adult 
must either receive this help 
from a private citizen organiza-

Briefly Noted (2) 

tion or become wholly depen­
dent on tax supported agencies 
and institutions. 

John. H .  Hauberg, Seattle, 
was recruited by Dr. Heyns 
to serve as president, and served 
in  this capacity for the first 
eight years of the Foundation's 
existence. 

Lawyers now serving on the 
Board of Directors of the Foun­
dation, in addition to President 
Ivan Merrick , are Van R.  Hin­
kle, Executive Vice President, 
Mercer I s l and ;  Wi l l i am F. 
N i e l s e n , V i c e  P re s i d e n t ,  
Spokane; Honorable David C. 
Hunter and Frank J .  Eberharter, 
Judges of the Superior Court; 
Maurice C .  Clark, Secretary , 
Seattle ;  John H .  Chapman , 
Seattle; Wm. L .  E. Dussault, 
Seat t le ;  W i l l i am H .  E l l i s ,  
Seattl e ;  Robert F .  Garing , 
Seattle; Bradford M .  Gierke, 
Tacoma; Richard Golze, Seattle; 
Paul Layton, Seattle; and Yancey 
Reser, Walla Walla. 

A statewide cadre of attorneys 
to provide counsel, support and 
in many cases on-going friend­
ship to handicapped citizens is 
currently a major need of the 
Foundation. 

Further information on the 
Foundation and its services can 
be obtained by contacting its 
executive director, James M.  
Weir, at 4409 Interlake Ave. , 
No . ,  Seattle, WA 98 103,  tel. 
633-2003 . 

Treatment Versus 
Punishment 
Conference 

The issues under debate be­
tween Judge Horowitz and Pros­
ecutor Bayley will be the sub-

4/ 



At the Convention . . .  Tom Malott, Spokane, and Dick Riddell, Seattle 

�bap;,; 
�ngltsb 
jflannd,s 
masterfully tai lored by 
5011/hwick, represent a 
return to the hallmark of 
tradition. These suitings of 
classic stripes and solids in 
understated natural hues 
easily dress you for the 
right occasion, day or 
evening. 

Imaginative Talbott 
neckwear and world re­
nowned Alan McAfce English 
shoes spark that feeling 
of confidence. 

-fllhrrf f tb. 
Olympic Hotel Building 

1210  Fourth Avenue 
Seattle, Washington 98101 623-3970 

42 WASHINGTON STATE BAR NEWS November, /975 

ject of a major conference De­
cember 1 8  and 19 .  The King 
County Prosecuting Attorney's 
Office in  cooperation with the 
Department of Social and Health 
Services will sponsor a confer­
ence on the issue of treatment 
versus punishment for criminal 
offenders. This debate has re­
ceived widespread national at­
tention, and many of the most 
influential figures in the national 
debate will be speaking at the 
conference. Speakers include 
Robert Martinson , author of a 
work surveying the studies done 
on correctional treatment over a 
period of 20 years, which is per­
haps the single most influential 
indictment of the age of treat­
ment; Dean of Chicago Law 
School, Norval Morris, who has 
outlined a new model of sentenc­
ing and corrections in his book 
The Future of Imprisonment; 
and Marvin Wolfgang, one of 
America 's  leading criminol­
ogists. 

The conference will deal with 
the issues of discretion in case 
disposit ion and sentencing,  
prison reform, and the efficacy 
of rehabilitation programs. The 
conference is sponsored in part 
by a grant from the Washington 
Commission for the Humanities. 
Admission is complimentary 
and we encourage members of the 
Washington State Bar to attend. 

What are Your 
Thoughts on Annual 

Meeting Location? 



Young Lawyers' 
Section, Seattle-King 

County Bar Association 
Elects Trustee, 

Announces Plebiscite 
Results 

At the October 6, 1 975 meet­
ing, the trustees of the Young 
L a w y ers ' S e c t i o n  of  t h e  
Seattle-King County Bar As­
s o c i a t i o n  e l e c t e d S e t h  
Armstrong to succeed David 
Kenyon as trnstee. Mr. Kenyon 
has decided to leave Seattle, 
thus creating a vacancy on the 
Board . According to the Sec­
tion's bylaws, Mr. Armstrong 
will serve until the next annual 
meeting of the Section. Mr. 
Armstrong had been the first 
runner up in the most recent 
election for trustee to the Board . 
A spokesman for the trustee in­
dicated that both Mr. Armstrong 
and Ted Willhite, the only other 
nominee for the position, were 
both extremely well qualified by 
virtue of their oustanding service 
to the Section. 

At the same meeting the re­
sults of the Board's plebiscite 
dealing with Initiative 3 16 were 
announced. Initiative 3 1 6  would 
reinstitute the death penalty in 
the State of Washington. The 
plebiscite sought the views of 
the membership of the Section 
on two questions: ( 1 )  Whether or 
not the Board should take any 
public position on the question; 
and (2) if so, whether the Board 
should support or oppose Initia­
tive 3 1 6 . 

Three hundred and three bal­
lots were received. Of these, 
2 1 1  favored taking a public posi­
tion and 2 1 5  voted to oppose Ini­
tiative 3 16.  

Recovery for Wrongful 
Death Seminar 

Written materials pertaining to 
the ' 'Recovery for Wrongful 
Death" seminar presented by the 
Trial Practice Section at the State 
Bar Convention are now avail­
able at the Bar Office . To request 
these materials , either call or 
write to Cassie Morris, Admin­
istrator of Sections at the Bar 

Office. 
The outlines available are writ­

ten by seminar speakers, Craig P. 
Campbell of Seattle, General 
Review of Washington Death 
Statutes; Garfield R .  Jeffers of 
Wenatchee, Beneficiaries of 
Damages Awarded for Wrongful 
Death; and Shannon Stafford of 
Seattle, Damages for Wrongful 
Death. 

In Memoriam 

Stephen F. Chadwick, 8 1 ,  of 
Seattle, died August 28 . He was 
admitted to the Bar in 1 9 1 5 .  

Daniel Walter Gaiser, 68, of 
Spokane, died September 10.  
He was admitted to the Bar in 
1939. 

Roy C. Mitchell , 5 5 ,  of 
Bellevue, died October 20. He 
was admitted to the Bar in 1 95 1 .  

Hon. Charles L. Powell, 73, 
died August 1 7 .  He was admit­
ted to the Bar in 1925. 

Discipline Action 
on Fraser 

William H. Fraser, Bremer­
ton, was disbarred from the 
practice of law on October 20, 
1975 . 

Still Ranked Among 
the Top 25 
Dealers Nationally. 

CONTINENTAL VOLVO 

The Downtown Dealer 

13th & East Pine 

322-1010 

New • Used · Lease 
Parts • Service 
Overseas Delivery Plan. 
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@ AG Opinions 

AGO No. 6 Taxation - County - Real Es­
tate Excise Tax - Applicability to Certain 
Bank Divestiture Transactions. 

( 1 )  The conveyance by a national bank of cer­
tain of its banking premises constitutes a "sale" 
within the meaning of RCW 28A.45 .010  under 
the following circumstances: (a) the purpose for 
the conveyance is compliance with a directive 
from the Comptroller of the Currency pursuant to 
1 2  U .S .C. 37 l d; (b) simultaneously with the 
conveyance the new owner of the property leases 
it back to the bank under a lease agreement 
which alJows the bank to repurchase the premises 
at any time during the term of the lease; and 
(c) the bank is required, under the same lease 
agreement, to repurchase the premises in any 
event upon expiration of the term of the lease. 

(2) Under these same circumstances, the ag­
reement for a lease-back with option to purchase 
i s  also a " sale" within the meaning of 
RCW 28A.45 .010 .  
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A G O  N o .  7 Communi ty  Col leges -
Employees - Labor - Legality of Agency 
Shop Clause Covering Community College 
Academic Employees. 

The board of trustees of a community college 
district may not legally include what is com­
monly referred to as an "agency shop" clause in 
a negotiated agreement entered into between 
such board and the faculty employees of the dis­
t r i c t  u n d e r  the  p r o v i s i o n s  o f  c h a p t e r  
28B.52 RCW for the reason that such a clause is 
prohibited by RCW 28B .52.070. 

AGO No. 8 Districts - Schools - Director 
Districts - Boundaries - Voluntary Change 
of Residence from One Director District to 
Another - Vacancy. 

In a school district which has been divided into 
s c h oo l  d i re c t o r  d i s t r i c t s  u n d e r  R C W  
28A . 57 . 050,  a school director' s  voluntary 
change of his place of residence and voting reg­
istration from one director district to another 
within the school district disqualifies him from 
continuing to serve for the remainder of the term 
for which he was elected because of the continu­
ing qualification provisions now contained in 
RCW 28A.57 . 3 18 .  

AGO No. 9 Labor - Contracts - Public 
Works - Standards for Determining Wage -
Fringe Benefits. 

The requirement of chapter 39. 1 2  RCW that 
the "prevailing rate of wage" be paid to labor­
ers , workmen or mechanics upon all public 
works of the state, or any county, municipality, 
or political subdivision, does not necessitate that 
such persons employed subject to its provisions 
be provided with actual "bona fide fringe benefit 
programs''  so long as wages are paid in an 
amount which includes the prevailing costs of 
s u c h  p r o g r a m s  a s  a r e  i d e n t i fi e d i n  
RCW 39. 12 .0 10. 



AGO No. 10 Offices and Officers - State -
Thermal Power Plant Site Evaluation Council 
- Department of Natural Resources - Gov­
ernor - Certification of Thermal Power Plant 
Sites. 

A certification, approved by the governor 
under chapter 80.50 RCW, may authorize the 
withdrawal of such public waters as are required 
for use in the operation of a thermal power plant. 

AGO No. 11 Taxation - Real Property -
Liens - Acquisition of Taxable Real Property 
by United States Agency. 

Where a United States agency acquires real 
property by outright purchase, ad valorem prop­
erty taxes levied against such property which are 
due and payable in the year of acquisition, to­
gether with the lien for such taxes, are to be 
prorated and allocated to that portion of the year 
prior to the date of execution of the instrument 
vesting title in the United States. 

AGO No. 12 Taxation - Property - Plats 
and Subdivisions - Deposit for Anticipated 
Property Taxes. 

RCW 58.08.040 does not require the payment 
of a deposit for anticipated property taxes upon 
the filing, pursuant to regulations adopted under 
RCW 58. 17  .060, of a "short plat" subsequent to 
May 3 1  in any year and prior to the date of col­
lection of the taxes. 

AGO No. 13 Offices and Officers - County 
- Commissioners - Funds - Districts -
Schools - Distribution of Federal Forest 
Funds to Joint School Districts. 

A board of county commissioners receiving 
federal forest funds under RCW 36.33. 1 10 is not 
authorized or directed by that or any other statute 
to distribute any portion of those funds to a joint 
school district belonging to another county but 
lying partially within the county receiving the 
funds. 

AGLO No. 37 Airports - Leases - Legality 
of Construction of Publ ic  Airport on 
Leasehold Property. 

It would be illegal for the state to expend funds 
for capital improvements on real property in 
which it merely holds a leasehold interest unless 
it is entitled to (and physically able to) remove 
the improvements from the property upon the 
termination of the lease, or, alternatively, unless 
the value of the improvements as they will pass 
to the lessor are fully amortized in the computa­
tion of the rental obligations of the lessee. □ 

QUARTERMASTER HARBOR 
MAURY ISLAND (Vashon) . . .  150 FEET SALTY WATERFRONT. 
Long sandy beach at ebb tide. Portion of a sea captain's turn-of­
the-century estate. European country house. Charm and originality 
abound. Large, comfortable rooms. Finest all new kitchen. Three 
bedrooms, three baths. Sparkling swimming pool off broad 
marble-floored terrace. Close proximity to the picturesque golf 
course, too. One could roam the world for such a spot. It is here at 
home. $1 25,000. Call 624-7896 (24 hours). 

m � A1. ,�=1:..:,�� 
REALTOR ., )  

1 2 1 5  Fourth Avenue 
:;::: Seattle, Washington 98161-
f: (206) 624-7896 (24 hours) 
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e Section Reports 

Administrative Law Sec­
tion: Chairperson - Clyde H .  
Maclver, Seattle; Chairperson­
Elect - George Kargianis ,  
Seattle; Secretary/Treasurer­
Harold E. Baily, Coupeville; 
Executive Committee: Steven 
A .  Memov i c h ,  Vancouver;  
James B .  Strong, Olympia; Wil­
liam M .  Lowry, Olympia; C. 
R o b e r t  W al l i s ,  O l y m p i a ;  
Richard A .  Mattsen, Olympia; 
Douglas P. Beighle, Seattle. 

Anti-Trust Section: Chair­
person - Robert W. Graham, 
Seattle; Chairperson-Elect - J.  
Paul Coie, Seattle; Secretary­
Treasurer - James L. Magee, 
Seattle; Executive Committee: 
Martin T. Crowder, Seattle; 
Harold A. Pebbles, Olympia; 
W. L. Minnick, Walla Walla; 
R ichard S .  Whi te , Seatt le ;  
Thomas J. Greenan, Seattle; Al­
bert R. Malanca, Tacoma; Im­
mediate Past Chairperson -
DeWitt Williams, Seattle. 

Corporation, Business and 
Banking Law Section: Chair­
person - Bert H. Weinrich, Jr. , 
Seattle; Chairperson-Elect -
Tom A. Alberg, Seattle; Recor­
der - F. R ichard Chastek, 
Spokane; Executive Committee: 
Immediate Past Chairperson -
David L .  Williams, Seattle; Earl 
W. Jackson , Battle Ground;  
Claude M. Pearson, Tacoma; 
Roger H. Underwood, Spokane; 
David J. Whitmore, Wenatchee; 
D.  Gordon Willhite, Seattle. 

State Bar Section Officers 
1975-1976 

Creditor-Debtor Rights Sec­
tion: Chairperson - John H.  
Strasburger, Seattle; Chair­
person-Elect - Thomas R .  
Dreiling, Seattle; Recorder -
Dan P. Hungate, Seattle; Execu­
tive Committee: Immediate Past 
C h a i r p e r s o n  - J a m e s  C .  
Middlebrooks, Seattle; Roger K. 
Garrison, Sunnyside; Bruce T. 
Thurston , Seattle; Steven H .  
Pond, Longview; David L .  Wil­
liams, Seattle; Jerry T. Dyreson, 
Spokane; Charles R. Ekberg , 
Seattle. 

Criminal  Law Section :  
Chairperson - Mark E.  Vovos, 
Spokane; Chairperson-Elect -
Edward G .  Holm, Olympia; 
Secretary-Treasurer - Patrick 
D. Sutherland, Olympia; Execu­
tive Committee: John M .  Dar­
rah, Seattle; Edmund E.  Lozier, 
Tacoma; Judge Frank L. Sulli­
van, Seattle; Frank A .  Peters , 
Tacoma; Judge B arbara M .  
Durham , Seattle; Immediate 
Past Chairperson - Patricia 
Harber Aitken, Seattle; John L. 
Ketchan, Concrete. 

Environmental Law Section: 
Chairperson - George M .  
Mack, Seattle; Chairperson­
Elect - V. Lee Kraft , Bellevue; 
Secretary/Treasurer - John M.  
Cary, Seattle; Executive Com­
mittee: Immediate Past Chair­
person - Charles B .  Roe, Jr. , 
Olympia ;  Roger M .  Leed ,  
Seattle; Thomas L .  Fishburne, 
Tacoma; John Keegan, Seattle; 
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Charles W. Lean, Olympia; Joel 
E .  Haggard, Seattle; J .  Richard 
Aramburu, Seattle. 

Family Law Section: Chair­
person -Miles McAtee, Seattle; 
Chairperson-Elect  - Ross 
Worthington, Spokane; Secre­
t a r y - T r e a s u r e r  - R o b e r t  
Reynolds, Tacoma; Newsletter 
Editor - Walt White, Olympia; 
Executive Committee: Philip 
Rosellini, Lynden; Carol Fuller, 
Olympia; Blythe Caw, Othello; 
Richard Pitt, Oak Harbor; Gene 
Anderson , Anacortes; R .  V. 
Dietmeier, Seattle; Robert Perl­
man, Everett; Margaret Gaskill, 
Seattle; Will iam D .  Aiken,  
S u n n y s i d e ;  Dan  G i boney , 
Spokane; Ed Leary, Spokane; 
Ken Weber, Vancouver; Im­
mediate Past Chairperson -
Robert F. Phillips, Spokane. 

Intellectual and Industrial 
Property Section: Chairperson 
- Patrick D.  Coogan ,  Tacoma; 
Chairperson-Elect - John 0.  
Graybeal ,  Seattle; Secretary/ 
Treasurer - Richard J .  S t .  
John , Spokane ;  Execut i v e  
Committee: Immediate Past 
Chairperson - Richard W. 
Seed, Seattle; Stevan D. Phil­
lips, Seattle; Bryan C. Ogden, 
Tacoma. 

Real Property, Probate and 
Trust Section: Chairperson -
W. Walters Mil ler, Ritzville; 
Chairperson-Elect - William J. 
Kenny, Longview; Immediate 
Past Chairperson - Alan H .  



Kane , Sea t t l e ;  S ecretary / 
Treasurer - James R. Gregg, 
Vancouver; Executive Commit­
tee: Kermit Rudolf, Spokane; 
Bruce P. Flynn, Seattle; Kim­
brough Street, Seattle; Lawrence 
Cary Smith , Spokane; W. L .  
Minnick, Walla Walla. 

Taxation Section: Chair­
person - Joseph D.  Holmes, 
Jr. , Seattle; Chairperson-Elect 
- E .  M .  Murray , Tacoma; 
Vice-Chairperson - Dudley 
Panchot, Seattle; Treasurer -
S .  Alan Weaver, Tacoma; Secre­
tary - Gerhardt Morri son, 
Seattle; Immediate Past Chair­
person - Scott B .  Lukins,  
Spokane. 

Trial Practice Section:  
Chairperson - Paul R. Cress­
man, Seattle; Chairperson-Elect 
- Alan A. McDonald, Yakima; 
Secretary/Treasurer - Mu1ny 
B .  Guterson ,  Seattle; Executive 
Committee: William J .  Rush, 
Tacoma; Eugene Knapp, Jr. , 
Seattle; Joseph Montecucco, 
Olympia; Herbert H. Freise, 
Walla Wal la; Paul Luvera, Mt. 
Vernon; C. Duane Lansverk, 
Vancouver; Immediate Past 
Chairperson - F. Lee Camp­
bell, Seattle. 

Young Lawers Sect ion :  
Chairperson - Lawrence B .  
B ailey, Seattle; Chairperson­
Elect - Robert Wm. (Bi l l )  
Bums, Spokane; Board of Trus­
tees: Richard R .  Beresford, 
Seattle; Elizabeth J. Bracelin, 
Seattle; Timothy Fishel , Seattle; 
William H .  Neukom, Seattle; 
Judith M. Zuberbuhler, Seattle; 
Kenneth B .  Rice, Everett; H .  
John Hall, Chehalis; Stephen M .  
B rown , Yakima;  Danie l  P. 
O'Rourke, Spokane; Philip H. 
Brandt, Olympia. 

Young Lawyers Section 

SAFECO 
TITLE INSURANCE COMPANY 

The Title Company 
of the Professionals 

1109 Second Avenue • Seattle, WA 98101 • (206) 623-0870 

OFFICES THROUGHOUT WASHINGTON STATE 

47 



TAXATION 

By MALCOLM D. KATZ 

In two very recent Revenue Rulings, Rev. Ru!. 
75-230 and 75-232, the IRS has attempted to 
clarify the law with regard to the taxation of 
monies received for a settlement of a personal 
injury suit. In the first Revenue Ruling, the IRS 
held that medical expenses incurred and de­
ducted on the plaintiff's return in a year prior to 
such a settlement will be presumed to have been 
recovered first out of the settlement proceeds, in 
the absence of an express allocation to such ex­
penses in  the settlement agreement, and are 
therefore includable in the gross income in the 
year of receipt to the extent allowed in the prior 
taxable year. An express allocation to previously 
deducted medical expenses, however, will be 
presumed correct, unless unreasonable, and only 
that amount will be treated as reimbursement. 

The IRS illustrated the operation of this rule 
by a situation in which a taxpayer-plaintiff paid 
$5 for medical expense attributable to the acci­
dent, sued for $ 100 without stating what portion 
was claimed for medical expenses or the dam­
ages sought for pain and suffering, and later on, 
settled for $20 without any allocation in the set­
tlement between the previously paid medical ex­
penses and pain and suffering . The ruling holds 
that $5 of the $20 received is taxable income, 
even though the case may have been settled on a 
20% across-the-board basis. The absence of a 
specific allocation in the settlement agreement, 
in other words, was held by the IRS to justify a 
holding that the amount of the taxpayer's pre­
viously paid medical expenses was the best evi­
dence available on which to base an allocation. 

In the second Revenue Ruling, the IRS held 
that insofar as an amount received for future 
medical expenses which the plaintiff would have 
to incur, these payments were excludable from 
plaintiff's gross income and that no deduction 
was allowable in future years, up to the amount 
of money received for future medical expenses . 
To the extent, however, that the plaintiff incurred 
medical expenses in future periods over and 
above those received at the time of the settlement 
and attributable to future medical expenses , the 
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excess was held to be deductible in the years 
paid, even though the source for these later pay­
ments may have come from prior monies re­
ceived for pain and suffering. In other words, the 
portion of the settlement specifically allocated to 
future medical expenses must be totally offset 
against those future expenses , before any medi­
cal payments attributable to the injury sued for 
are deductible under Section 2 1 3  of the Internal 
Revenue Code. 

Taken together, these two Revenue Rulings 
place a rather high premium on allocating an 
amount received - whether by settlement or as a 
result of a judgment - to those items which 
f�om a tax standpoint will maximize the plain­
t1ff s recovery. The Revenue Rulings, and par­
ticularly the first one, also suggest that they are 
rather limited in their application to personal in­
jury actions in which the amount of actual dam­
ag�s is a sum certain, rather than to a situation, 
such as in a libel suit, where the IRS has held that 
the breakdown of the award should be based 
upon the relative percentages of the amounts of 
compensatory and exemplary damages alleged in 
the complaint. Finally, and most importantly, the 
second Revenue Ruling extends the previously 
well accepted doctrine of excludability for pain 
and suffering to amounts received for future 
medical expenses, so long as no deduction is 
taken for them in the years paid. 

YOUNG LA WYERS 

By LARRY BAILEY 

Meeting - October 18, 1975 

1 .  Members Present: Larry Bailey, Betty 
Bracelin, Bil l  Burns, Dick Beresford. Steve 
Brown , Judy Zuberbuhler, Ken Rice, Tim 
Fishel, John Hall and Phil Brandt. 

2. Introduction of New Board Member: 
Phil Brandt, the new representative of the Sixth 
District was welcomed. He is replacing John 
Earline who has resigned. 

3 .  Notes from Board of Governors Meet­
ing: Larry Bailey discussed the program at the 
Board of Governors meeting. Topics discussed 



were malpractice, results of the Bar exam, the 
judicial article, the terms of the Board of Gover­
nors, legal malpractice insurance, the recent Bar 
exam, and the location of the next annual meet­
ing. As a result of the discussions, a motion was 
proposed and carried to have the chairperson 
recommend to the Board of Governors to take a 
position or vote against the judicial article. Also 
it was moved and carried to recommend that the 
multi-state bar examination requirement be 
dropped. On the latter matter it was felt that we 
could contact the recent adrnittees for input and 
that this would provide an excellent vehicle to 
reach the new admittees and show them that the 
Young Lawyers were engaging in useful work in 
their behalf. 

4. Meeting Dates: All meetings in Seattle 
were proposed to be conducted at Larry Bailey's 
office. Meetings were proposed for November 
1 5th in Seattle at 9:30 a .m. ;  December 20th in 
Seattle at 9:30 a .m. ;  January 10th in Seattle at 
9:30 a .m. ;  February 7th in Seattle at 9:30 a .m. ;  
March 6th in Olympia at  9:30 a .m. ;  April 10th in 
Tacoma at 9:30 a .m. ;  May 8th in Spokane at 

9:30 a .m.  and discussion was postponed for the 
June and July meetings until later. The locations 
of the meetings in Olympia,  Tacoma and 
Spokane would also be announced later. 

5 .  Young Lawyers Section Affiliates Meet­
ing: It was announced that the YLS of the ABA 
was conducting an affiliates regional workshop . 
The advantages and disadvantages of participat­
ing in the workshop were covered and it was 
moved and carried to pay the air fare for one 
member of each of three affiliates estimated to be 
at $ 130.00 each. The room would be picked up 
by the ABA YLS. Also it was decided that up to 
three members of the Board would be able to 
participate with a preference to the chairman or 
the chairman elect. Final decision on the partici­
pation of the Board members was delayed to the 
next meeting. 

6. Bill Ide Meeting: It was announced that on 
November 13  or 14 and probably the 14th, the 
President of the American B ar Association 
Young Lawyers Section would be in Seattle and 
after some discussion it was decided we would 
attempt to have a dinner gathering at 8:00 p .m.  
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experienced in the collection of estate data, i nventory and 
appraisal, state and federal tax returns, marshall ing of estate 
assets, and the myriad of bookkeeping chores that attend 
probate. 

We would welcome the opportunity to serve as executor for 
your cl ients and to work with you, the estate attorney. That 
way you can go back to being a ful l-time attorney without 
being bogged down with a lot of tedious record keeping. Call 
one of our offices below. These could be the last numbers you 
ever have to juggle. 

SPOKANE 

(509) 456-2058 
West 428 Riverside 
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on Friday, the 1 4th, so that we could become 
acquainted with Mr. Ide. 

7 .  Newsletter: Tim Fishel briefily reported 
that the newsletter was at the press and we should 
expect our copies as soon as mailing could be 
accomplished. I believe it was announced that 
2 ,000 copies would be printed so that there 
would be adequate complimentary copies to pass 
around. 

8 .  New Admittees Reception: Larry Bailey 
announced that the State Bar has assigned Young 
Lawyers Section the task of overseeing the new 
admittees reception in the Olympic Hotel on Oc­
tober 28th. 

9. Clinical Education Program: Seth Arm­
strong, the clinical education chairman, was un­
able to attend, however, the target date has been 
set for the 28th and 29th of November with the 
use of the King County Courthouse facilities. 
The fee would be $30.00 per registrant and the 
Board reviewed its commitment to underwrite 

The Alfetta GT. 
From Alfa Romeo. 

The world's first truly 
balanced production 
automobile. 

this program up to $3 ,000.00. 
10 .  Law Panels: Tim Fishel was assigned the 

responsibility to oversee the UPS law panel with 
Phil Brandt ' s  assistance. It was announced that 
the panel would be conducted in Room 3 ,  on the 
2 1 st of November, from 2:30 to 5: 1 5  p .m.  It was 
suggested that January 1 6th or 23rd be targeted 
for Gonzaga Law Panel and that Dan O'Rourke 
investigate this possibility. A U of W law panel 
for the 14th of November was also suggested and 
Judy Zuberbuhler will look into this possibility 
and make any necessary coordinations. 

1 1 .  Washington Lawyer's Section: A long 
discussion regarding the Washington Lawyer's  
Section resulted in the apparent division of the 
Board on whether to support it. Betty Bracelin 
was assigned the task of preparing comments to 
be transmitted to Larry Bailey which could be 
taken to the next Board of Governors meeting. 
Input to Betty Bracelin should be no later than 
the 27th of October. 

Gearbox, clutch, and flywheel have been moved to the 
rear creating a new center of gravi ty- and a new sensation in 
handl ing. Like no other production car on the road today. 

Test drive the new Alfet ta .  I t  becomes a part of you. 

9�·� 
grand p r i x  motors l i m i ted 
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one mile north of the old floating bridge in lcschi park 



Estate Liquidation By Closed 
Bid Auction 

The senior partner of an outstanding law firm in 
upstate New York, which has the distinction of 
operating with the ratio of3 lawyers to 30 support­
ing staff, a main office and 7 satellites, com­
plained that they had a major problem in liquidat­
ing personal assets of the decedent. The conven­
tional auction has not proved satisfactory because 
people have to wait around all day for a specific 
item and even then they occasionally miss it and 
have a feeling that the auctioneer is favoring an 
accomplice in the crowd. 

I suggested to him that with his supporting staff 
he could very well adopt a system which we have 
used so successfully for the last several years . We 
have named i t  a "Closed Bid Auction" and I will 
describe it in some detail. To start with, we set the 
sale for Saturday and on the preceeding Sunday 
and several times during the week including Fri­
day night and Saturday morning of the sale, we 
run an ad of which the following is a sample under 
miscellaneous for sale: 

ESTATE SALE: Closed bid auction: 1970 ¾ 

ton GM custom camper Pickup 37,439 miles, 
Gem top canopy; 14 ft. Hewes Craft Aluminum 
fishing boat; 9.6 HP Sea King outboard motor, 
Calkins Trailer; gas mower, gas snow blower; 
10  inch Radial Arm saw; other power tools; 
upright freezer; camping gear; washers, maple 
breakfast set; refrigerator; 4 band Hallicrafters 
radio; 22 caliber Ruger solid frame revolver; 
bedroom and Living room furniture. Saturday, 
March 8 ,  1975, 10:00 A.M.  to 6:00 P.M. 

In this case, we also ran a shorter verion of the 
ad under automobiles for the pickup truck and 
under boats for the boat, motor and trailer only. 

While we advertise opening the sale at 10:00 
A.M. ,  we have learned to open an hour early to 
allow the dealers to come through. This clears the 
decks for the rest of the people. On this sale, we 
had 500 people through the house. We have a staff 
of 3 on duty and 4 at some times during the day for 
noontime relief to bring the sandwiches. One is at 
the front door with a card table and a try designed 
for 3"x 5" cards with 300 number tabs in the tray . 
The inexpensive gray cardboard trays are 

Office Practice Tips 

adequate .  In addition to the tray there is a rubber 
stamp and a supply of pre-cut scrap paper for bids. 
An example of the rubber stamp and bid form is as 
follows: 

NAME _ _ _ ________ _ 

ADDRESS ____ ______ _ 

PHONE _____ __ _ ___ _ 

Article No. __________ _ 

Descrip. _ __________ _ 

BID _ _ _______ ___ _ 

Every item in the house has a number on it. 
With a legal tablet our Probate Administrator has 
gone through, numbered and described each item 
and has a general inventory with two columns on 
the right and one column on the left . The left-hand 
column states which room the item is in, the 
right-hand column states the top bid which is later 
determined, and the name of the successful pur­
chaser. A sample of this portion of inventory is as 
follows: 

Inventory top bid name 

Living 1 .  plaid chair with wooden base 5 1 .60 
room 2.  lamp tree 20.00 

3. end table 20.00 

4. brass lamp 20.50 

The potential purchasers go through the house, 
mark down their bids and deliver them for filing in 
the filing tray. They frequently come back two or 
three times and raise their own bids. We never 
bother to remove the old bids, but simply accumu­
late them. Many people make 6 to 12  individual 
item bids. At 6:00 P .M . ,  we lock up the house, 
have dinner and return to the conference room at 
the office, where the bids are sorted with the top 
bids on top of each pile and stapled together for 
each item. We then get on the telephone and call 
the successful bidders advising them to pick up 
their items the next day , Sunday. By the end of the 
day, most items are gone and what few items 
remain, we make special arrangements for pickup 
at a later date. 

If any bidder declines to pick up the item, we 
simply mark off his bid and go to the next one 
down so that we always clean house. 

The buyers have tended to repeat, some of them 
telling us that they have been at four or five of our 
sales and they are very happy with the system 
because they can go out and price an item at 

5/ 
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Montgomery Wards such as a table saw or bring 
back a relative to confirm their judgment on the 
bid or in the case of the sale advertised here, one 
man brought his mechanic to check over the truck. 

We furnish the Clerk with several dupli­
cate money receipt books so that anyone picking 
up an item receives a receipt for payment and we 
have a duplicate in the book. We then retain all bid 
slips and receipt books for auditing, in  case any­
one raises any questions. In one case, the contents 
of an old house were appraised for $500 and we 
sold the contents for $4,500 on our closed bid 
auction sale. One heir brought a lawyer all the 
way from Texas to investigate our procedure and 
when she saw all the supporting material, she 
immediately suggested that the client go through 
the mass of material if she wished but as far as she 
was concerned, it was the finest system that she 
had ever seen . 

Our office charges 20% of the gross for han­
dling the sales and we absorb the advertising cost. 
Our experience is that this adequately covers the 
time and a half which we pay those members of 
our staff who work the detail , and any helpers they 
may hire on the outside at straight time and also 
covers the supervising time of the responsible 
attorney who drops in in the morning, at noon and 
in the evening and is around on Sunday in case 
there are any problems. 

My experience is that the Trust Companies, 
when they are Personal Representive, insist on 
calling in a dealer and we feel that we realize from 
two to three times as much net from our closed bid 
auction sales as they do. 

Our local ordinances in Spokane provide that 
no license is required for estate sales. Every 
lawyer would, of course, have to check out the 
ordinances in  his jurisdiction on this point. 

One final word of warning. On one sale, we had 
a break-in that evening and several items were 
stolen. I have since bought a portable burglar 
alarm from Sears for $48.00 which I move in for 
the sale and then take home to protect my own 
house. 

Prepared by the Office Practice Committee, Harry E. Hen­
nessey, Editor, Spokane, Washington. 

This column is a clearing house for better ways to run the 
law office. Contributions are solicited from all members of 
the Bar and should be sent to the editor at Post Office Box 
324, Spokane, Washington 99210. 



.....--

(D Notices 

For Sale: Moore' s  Federal 
Practice 2d edition, with Benders 
Forms; Rabkin & Johnson's Cur­
rent Legal Forms with Tax 
Analysis; Federal Reporter 1st 
series Volumes 200-300; Federal 
Reporter 2d series (entire set). 
All sets complete and up-to-date. 
Prices negotiable .  Miriam 
Schwartz, 292- 1 144, Seattle. 

Office Space: Reasonable 
rates for one or more attorneys. 
In view space downtown close 
to courthouse with full l ibrary, 
partially furnished, and recep­
tion area with secretarial spaces 
built in .  Phone and secretarial 
services to share. 624-6800, 
Seattle. 

For Sale: Selectric I; Black; 
always on maintenance contract; 
$350.00; Seattle, 206-246-4646. 

Space Available: Attorney to 
share office space, secretary, and 
equipment. Arrangements flexi­
ble. Contact Andrew Salmon at 
624-3144 in Spokane. 

For Sale: IBM Executary dic­
tating unit and transcribing unit. 
Ex . condition. $500. 623-8355. 

Wanted: Used United States 
Supreme Court Reports, Su­
p r e m e  Cour t  R e p o r t e r  o r  
Lawyers Edition. Call WilJiam 
R. Hickman, 682-2444, Seattle. 

For Sale: Model 2 1 1  IBM 
dictator, and model 2 1 2  tran­
scriber, with accessories, Joseph 
S .  Miller (206) 455-9922. 

S pace Available:  G rand 
Central on The Park, Pioneer 
Square ,  for one attorney in a 
four-attorney suite. Telephone: 
624-086 1 .  

Calendar @ 

Dec. 4-5 CLE Seminar, Trial Advocacy II, Olympia/Tyee Motor Inn. 
Dec. 1 1-12 CLE Seminar, Trial Advocacy II, Seattle/Olympic Hotel, 

Meeting Grand Ballroom, Lunch, Spanish, Lounge. 
Jan. 9 CLE Seminar, Developments in Local Government Law, 

Edward A. Rauscher, Spokane/Ridpath Hotel, Empire 
Ballroom A. 

Jan. 16 CLE Seminar, Developments in Local Government Law, 
Olympia/Greenwood Inn. 

Jan. 16 CLE Seminar, Coping With the New Regulatory Maze: Re­
cent Federal Credit Laws and Regulations, J. C. (Pete) 
Middlebrooks, Seattle/Olympic Hotel, Grand Ballroom. 

Jan. 23 CLE Seminar, Developments in Local Government Law, 
Seattle/Olympic Hotel, Grand Ballroom. 

Jan. 30 CLE Seminar, Construction Contracts: Problems of Perfor­
mance and Liens, Robert B .  Leslie, Olympia/Greenwood 
Inn. 

Feb. 6 CLE Seminar, Construction Contracts, Seattle/Olympic 
Hotel, Grand Ballroom. 

Feb. 13  

Feb. 20 

Feb. 27 

CLE Seminar, Workmen's Compensation/Longshore Act, 
Harry Margolis, Seattle/Olympic Hotel, Grand Ballroom. 
CLE Seminar, Construction Contracts, Spokane/Ridpath 
Motor Inn, Empire Ballroom A. 
CLE Seminar, Workmen's Compensation/Longshore Act, 
Olympia/Tyee Motor Inn. 

Lawyer Placement 

I .  U.S. Government attorney in Washington, D.C.  seeking reloca­
tion in State of Washington with four years experience in administra­
tive litigation involving public utilities with problems associated with 
F.P.C. and E.P.A. ;  seeking litigation and corporate work; admitted 
to bar of State of Washington. Please contact Box 14, c/o WSBA 
Office. 

2. Public defender needed for newly organized public defender 
association to serve two small counties on Olympic Peninsula. Apply 
P.O. Box 3596, Pt. Townsend, WA 98368. 

3. Attorney admitted to practice in 1969 seeking position in pri­
vate practice with small firm in a small to medium sized community. 
Experience is predominately in trial work and contracts. Interested in 
general practice. 

4. Two man law firm seeking third attorney to handle overload . 
Must have two years trial experience ,  plus either practical or educa­
tional business background. Salary negotiable. Modem offices near 
downtown Seattle, including library and conference room. All re­
sponses remain confidential. Send resume to Box Number 62 , Wash­
ington State Bar Association, 505 Madison Street, Seattle, Washing­
ton 98104. 
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YOU DIDN'T 
GOTHROUGH LAW 

SCHOOL TO BECOME A 
BOOKKEEPER. 

Day-to-day money management involves a lot of 
detail and paperwork. We know. At Rainier 
National Bank we've been helping busy people 
manage their investment holdings for years. 

We call it Personal Asset Management. 
Today more and more lawyers are 

recommending Personal Asset Management to their 
clients. The reason's simple. It frees up your time so 
you can get on with business. And it gives your 
clients the kind of professional money management 
they need in today's uncertain market. 

How involved you want us to become in the 
management of your client's assets is up to you. We 
can set up a custodial account, where we act as 
your bookkeeper. We can give you investment 
advice. Or we can assume the burden of full trustee. 
We're flexible. 

Talk the idea over with your client and then call 
us at 1 -800-552-0796. Toll free. 

Personal Asset Management. It could be a real 
asset to your client relationship. 
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