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MEMORANDUM 

TO: All State of Washington Attorneys 

RE: The Unique Facilities and Flexibility of the 
Metropolitan Press, Seattle, a Service Oriented 
Printing Company 

The Metropolitan Press has earned the reputation as 
the state's leading legal-financial printer and color 
lithographer. This reputation has been accomplished 
progressively since the Company's founding in 1905 
by people who believed in the highest standards of 
quality, integrity and service as they apply to the 
printing industry. 

A partial listing of services in our Legal & Financial 
divisions inc1ude: 

LEGAL DIVISION 

(Pertaining to the printing and disposition of appellate 
briefs) 

• Brief drafts are edited to conform to the current rules 
on appeal. 

• Index and case authority are prepared for you auto­
matically with special attention to the correct form 
of citations. 

• Briefs are printed either letterpress or offset; are 
served for you on opposing counsel ( either person­
ally or by our affidavits of service duly prepared and 
notarized) and we file the requisite number of copies. 
The above services take place in most instances 
within 48 hours after receipt of copy. 

• We s�cializc in appellate briefs for the Washington, 

Idaho and Oregon State Supreme Courts; The Wash­
ington State Court of Appeals; The Ninth Circuit 
Court of Appeals; The U.S. Supreme Court; The 
U.S. Court of Claims; and the Interstate Commerce 
Commission. 

FINANCIAL DIVISION 

(Pertaining to documents required for the issuance of 
securities to the public) 

• Financial printing for SEC encompassing registra­
tion statements and prospectuses requires a thorough 

knowledge of the complex rules and regulations and 
in many cases, overnight production of the docu­
ments involved. 

• The Metropolitan Press has produced the documents 
for the majority of full registrations originating from 
this state. 

• We are also specialists in the production of offering 
circulars, Regulation "A" 's, engraved and litho­

graphed stock certificates, debentures and bonds; 
indentures; merger agreements; proxy statements and 
proxies; and annual and interim shareholder reports. 

The Metropolitan Press 

appreciates your business; 

solicits your continuing business; 

and invites your referral of new business. 

Please call MUtual 2-8800 collect - MUtual 2-8801 in the evening after 5 p.m. 

s/BARRY J. REtSCHLING 
Manager, Legal-Financial Divisions 

CRAFTSMAN-MET PRESS 
(Metropolitan Pres3) 

Fairview Avenue N. & Valley, Seattle, Washington 98109 

(paid advertisement) 
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(!) Letters 

Section Finances 

Editor: 
On behalf of the executive 

board of the Environmental Law 
Section this is to express a deep 
concern over recently developed 
Board of Governors' policy 
which, if allowed to stand, will 
drastically reduce the value to 
members of the Bar Association 
of sections such as the one I 
head. 

The Environmental Law Sec­
tion is now in its second year of 
existence. The section was 
formed for the primary purpose 
of bringing to the attention of the 
members of the Bar recent 
developments in a new and 
rapidly developing area of the 
law, known as environmental 
law. Since its beginning, it has 
been very active in these edu­
cational endeavors. Within its 
first two years of existence, not 
only will the section have spon­
sored or co-sponsored three 
symposia or conferences, but it 
will have issued a report to the 
Bar News, recommended posi­
tions on legislative proposals 
pending before the state legisla­
ture, and conducted board meet­
ings on a regularly scheduled 
basis. 

The success of the section's 
endeavor has largely been the 
result of voluntary efforts by 
section members. However, a 
financial assistance program 
supporting the section's activi­
ties through use of general Bar 
Association funds has been a 
crucial factor insuring success 
for our section's efforts. 

The recently stated Board of 
Governors' policy leading to the 
placing of sections on a self­
sustaining financial basis will, I 
fear, transform our section from 
a valuable continuing educa­
tional service arm of the bar to a 

valueless social gathering at the 
annual meeting. 

As I understand the new 
policy, it will have the following 
detrimental effects on the 
Environmental Law Section: 

l .  Reduce, by at least 1/3 
annually, the number of 
issues of the section's 
newsletter. 

2. Reduce drastically the 
motivation of the section to 
put on educational 
programs. 

3. Reduce, by at least 1/3, the 
number of meetings of the 
officers and executive 
board members. 

4. Eliminate any real oppor­
tunity for the officers and 
board members to meet 
anywhere in the state but 
Seattle as well as place a 
particularly heavy burden 
on board members from 
eastern and southern 
Washington. 

5. Concentrate the leader­
ship of the Section (and the 
burdens of running it) on 
members located in the 
Seattle area. 

This list contains highlights 
of detrimental effects. It could 
go on and on. 

The Board of Governors' 
policy is 1 80 degrees out of 
phase. Instead of placing active 
sections on a course leading 
directly to dormancy, the 
Board's policy should be one of 
strong financial support of sec­
tions. While the Washington 
State Bar Association has a num­
ber of important functions, none 
is higher than providing educa­
tional opportunities for its 
members. Without strong 
sections this activity cannot be 
achieved. Note is made of the 
annual budget of the Bar Associ­
ation for 1974-1975 - $815,000, 
of which apparently $6,800 
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(.008%) is allocated to all sec­
tions! 5% of the budget can surely 
be used for support of sections; 
this would amount to approxi­
mately $40,000. 

The executive board of the 
youngest of the sections unani­
mous I y urges the immediate 
reevaluation and modification of 
Board policy regarding funding 
of sections. 

CHARLES 8. ROE, JR. 
Olympia 

Doty, Hall and Johnson 
Receive Reprimands; 

Shaw Resigns 

In action taken at the Decem­
ber meeting of the Board of 
Governors, formal reprimands 
were administered to three law­
yers, including Robert Jack 
Doty, Chelan, Robert J. Hall, 
Seattle, and Norman S. Johnson, 
Spokane. 

Doty and Hall were each 
disciplined for one count of 
failure to file timely income tax 
returns. 

Johnson received a reprimand 
for unwarranted delays in the 
processing of several estate 
probates. Johnson's actions in 
the probate of three separate 
estates resulted in the payment 
of an aggregate of $30,016.93 
in additional taxes and interest 
penalties by the estates. 

In other action, the Board of 
Governors determined to permit 
Donald Robert Shaw, Jr., 
Spokane, to resign from mem­
bership in the .State Bar. Dis­
ciplinary action was pending 
against Shaw. 



New Year for 
Bar News 

The change in editors has now become official. 
Hugh McGough finished off Volume 28 in fine 
style, having completed two years of producing a 
useful, newsworthy publication, during which I 
enjoyed the pleasure of closely following his con­
stant, efficient development of the monthly news. 
After a hectic transition month, the Bar News is 
rolling again, headed in the same direction as be­
fore, with a few potential changes looming ahead. 

The Bar News will expose its most obvious 
change for the year in the March issue, according 
to the Bar office. Flashing across the pages will be 
ADVERTISING; ads to titillate the imagination 
while reading through the tax or probate reports, 
ads to remind you to finish a will for that client 
who has threatened to have the Trust Department 
do it instead. The ads will also remind you that the 
Bar News may stop costing you money in the near 
future, if the projections come true, and if the 
intended purpose is served. Advertising was con­
templated and finally adopted, primarily for 
economic reasons. The Board of Governors is 
fighting inflation. The costs of the Association 
keep rising, and the dues were likewise raised, but 
plans were adopted to stop the trend. Much con­
cern has been developed over the plan to keep the 
Sections self-supporting. While those problems 
are being worked out, the Bar News is on its way 
toward easing the burden on the budget. Every bit 
helps, and the Bar News will not suffer from 
content by adding advertising to the format. 

A less obvious change is the addition of a Bar 
News staff to aid the monthly production hassles 
incurred by your editor. Provision for the assis­
tance has been approved by the Board, and it 
comes as a welcome relief. The staff is composed 
of one part-time person upon whom the blame for 
typographical errors can now be placed. 

A third change is the inclusion of more regular 
reports from the various Bar committees, sec­
tions and projects. The Bar News should function 
as a primary source of Bar information from all 
corners of the association. While Sections will 
continue to pursue their specific goals and publish 
their newsletters, certain general and regular in­
formation may appear here, for those of us who 
are not members of each section. 

A fourth item which has not appeared regularly 
will be the reporting of those attorneys who pass 
away during the preceding month. 

Editor's Notes ® 

The news items will hopefully continue with 
regularity as they did under Hugh McGough's 
editorship. 

REMEMBER: The news comes from you, 
from all parts of the state. Send it in as it happens. 
Next month we will publish an audit of the As­
sociation which, when compared with the budget 
for the current year, will illustrate the dreary pic­
ture of inflation hitting us all. 

E. Huneke 

J 



Franchises in Washington 

The fast growing franchise system is now the 
subject of specific regulatory legislation in Wash­
ington. This article explores not only the new 
legislation but goes on to point out other areas 
of the law where problems and remedies may be 
found. 

By: Donald L. LogerweU 

Franchising - It's Advantages & Problems 

Franchising is the nation's fastest growing form 
of business organizat ion.  The latest federal 
government survey shows franchising rapidly on 
the rise. In 197 1 ,  franchised establishments had 
total sales of $ 1 3 1  billion dolJars, nearly 1 5% 
of the Gross National Product! 

The franchise system has grown horizontally 
as wel l  as vertically. In addition to the well­
recognized fast-food outlets and automobile 
dealerships, franchises are now being offered for 
a variety of products and services such as per­
sonnel  placement,  assistance to i nventors 
automobile repair, and the now infamous chai� 
distributor schemes for cosmetics. 

The advantages of a well-organized franchise 
system are ample. The franchisee has the use of 
the franchisor's trade name which i s  at least 
theoretically already known to some of his poten­
tial customers. This is particularly i mportant in 
our increasingly mobile society because new­
comers to the area wil l  generally patronize a 
business whose name they recognize from their 
previous location. 

I n  addit ion,  the franchisee  wi l l  have the 
advantage of established and proven methods of 
operating the business . The franchisor has 
presumably established important guidelines 
as to purch�s!ng, inv�ntory control, accounting 
methods, pncmg, busmess decor, uniforms ,  and 
the whole range of business practices that can 
spell the difference between failure and a success­
ful business enterprise. 
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Thus, the prospective franchisee expects to 
be able to rely upon the franchisor's established 
name and business expertise to assure the 
success of his new venture. The economic events 
of recent years in Washington have prompted 
manyyeople to turn away from what they have 
expenen�ed as the relative insecurity of large 
companies where the individua l ' s  future i s  
heavily dependent upon the company's success. 
Many of these people have savings which they 
could use to launch businesses of their own and 
a lucrative franchised operation offers a 'sub­
st i tute for their  lack of previous business 
experience. 

There can be no doubt but that the franchise 
relationship can be one which is beneficial and 
highly gratifying to both parties. 

U nfortunately, the rapid expansion of the 
franchise system, plus the general receptiveness 
of pro�pective purchasers, has led to abuses by 
franchise promoters. It makes little difference 
whether the franchisor is simply inexperienced 
and overly enthusiastic or plainly dishonest -
the result is the same. The franchisee's expecta-

Donald L. _Logerw�II is a 1970 graduate of Georgetown 
L�w Center in Washington. D. C. Following a clerkship 
with the Honorable Eugene A. Wright of the U. S. Court 
of Appeals �or the 9th Circuit. Mr. Logerwell became 
as ociated wllh the Seattle firm of Schweppe. Doolittle, 
_Krug, Tausend. Be�zer & Beierle. specializing in litigation 
in the areas of antitrust, trade regulation and franchising. 
He 1s presently on_ a one-year �ssignment with the King 
<??un�y Prosecutor s Office, with responsibility for the 
ht1gallon on the King County Domed Stadium. 



tions are frustrated, and his investment is either 
lost or yields an income far below what he 
had been led to expect. 

The law further frustrates the disappointed 
franchisee who is faced with the prospect of legal 
action, based upon fraud with its multiple burdens 
of proof, or an excursion through the murky 
waters of existing but largely inadequate remedies 
available to other types of investors such as the 
federal and state securities laws. Moreover, 
the unfortunate franchisee often finds that his 
failure is simultaneous with the failure of the 
franchisor so that a judgment might very well be 
worthless. 

The Washington Franchise Act 

The Washington legislature, at the request of 
the Attorney General, met the many challenges of 
the franchise system when it enacted the Fran­
chise Investment Protection Act, R.C. W. 
Chapter 19. 100 (hereafter "the Act"). The Act 
is a comprehensive attempt to effectively regulate 
both the sale of franchises and the continuation 
of the franchisor-franchisee relationship. Though 
the Act has been in effect since May I ,  1972, 
there are, thus far, no Washington appellate court 
decisions construing this important legislation. 
The purpose of this article is to briefly analyze 
the Act and suggest some approaches and inter­
pretations in private civil litigation. 

Though eight other states (California, Florida, 
Illinois, Minnesota, Oregon, Rhode Island, 
Virginia, and Wisconsin) have also enacted 
broad-base franchise laws, only the California 
act (Cal. Corp. Code §§ 3 l000 et seq) has been 
in effect longer than our own. There are still 
no California appellate court rulings construing 
their statute, but the prudent practitioner should 
check for new decisions from California courts 
since a substantial portion of the Washington Act 
is similar, if not identical. 

Registration 

The basic regulatory scheme of the Act is the 
requirement that the franchisor register all offers 
with the Director of the Department of Motor 
Vehicles. R.C.W. 19. 1 00.020. The application for 
registration must include the complete identifica­
tion of the franchisor, his experience, a copy of 
the typical franchise agreement, the total invest­
ment required, as well as detailed information 
regarding the proposed franchise relationship. 
R.C.W. 19. 100.040. Selling or offering to sell an 
unregistered franchise subjects the offending 
party to various forms of civil and penal sanc­
tions. R.C.W. 19. 100.020. These sanctions are 
discussed in detail later. 

Under certain, limited conditions a franchisor 
may avoid the registration requirement. R . C .W. 

1 9. 1 00.030. The Act does require, however, the 
unregistered franchisor to make detailed dis­
closures to prospective franchisees. The informa­
tion which must be disclosed is the same as the 
information which the franchisor would other­
wise be required to furnish in a registration 
statement. 

Whether he has registered or claims an exemp­
tion, the franchisor must furnish prospective 
franchisees with a copy of the so-called "offering 
circular. " R.C .W. 19. 1 00.080. That is, he must 
provide a copy of the materials which the Act 
requires in connection with an application for 
registration. These materials must be supplied 
at least forty-eight hours prior to the sale of the 
franchise. R.C .W. 19.100.080. 

Finally, the Act further regulates the sale of 
the franchise by requiring the franchisor to 
submit copies of advertisements to the Director 
at least seven days prior to publication. R .C .W. 

19.100. 100. If  the Director finds that the pro­
posed advertisement contains any statements 
that are false or misleading, or if the advertise-
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ment omits necessary informat ion, he shall  
inform the franchisor, who is then precluded 
from publ ishing the ad vertisement. R . C .  W.  
1 9 . 1 00. 1 1 0 .  I f  he  desires, the franchisor can 
then request a hearing with the Director to 
rescind the order. 

Thus, the Act provides for the regulation of 
the sales and offers to sell by specifying the 
information which the franchisor must disclose to 
prospective purchasers, as well as providing for 
the rev iew of advert i s ing copy before its 
publication. 

Provisions Governing the Conduct of the 
Franchise Relationship 

The Act does, however, go beyond the mere 
regulation of franchise sales since experience 
has shown that the unequal bargaining power 
of the parties also leads to abuses after the 
franchise relationship has been established. To 
curb the power of the franchisor after the fran­
chise relationship has been effectuated, the Act 
sets down a detailed listing of the rights and 
prohibitions which shall govern their continuing 
conduct. R.C.W. 1 9. 100. 180. First, both parties 
must "deal with each other in good faith ."  This 
is, however, the only requirement speci.fically 
imposed on the franchisee, and the remainder 
of the rights and prohibitions deal with the 
conduct of the franchisor. l n the words of one 
commentator, these rights and prohibitions con­
stitute the " Franchisee B i l l  of Rights . "  D. 
Chisum,  State Regulation of Franchising: 
The Washington Experience, 48 WASH. L. REV. 

29 1 ,  369 ( 1 973) (hereinafter cited as "Chisum"). 
The restrictions on franchisor conduct are 

spelled out in ten specific areas. Each prohibi­
tion has been shown by experience to be conduct 
which stems from the franchisor's inherent power 
over his franchisees, and in each area the Act 
attempts to prohibit the exercise of this power to 
the detriment of the franchisee. Briefly stated, the 
franchisor is  prohibited from: 

1 .  Restricting the right of franchisees to join 
' 'an association of franchisees. ' '  

2 .  I mposing unreasonable restrictions on 
the franchisee's sources of  supply. 

3. Discriminating between franchisees. 
4. Selling to the franchisee at other than a 

"fair and reasonable price. "  
5. Dealing with the franchisee's customers 

without disclosing such dealings to the fran­
chisee. 

6. I nvading the franchisee's territory, either 
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directly or with another franchise, if the fran­
chise agreement provides for exclusive terri­
tories. 

7. Requiring the franchisee to waive the rights 
granted by the Act. 

8 .  Imposing contractual or other require­
ments other than those which are ' ' reasonable 
and necessary. ' '  

9 .  Refusing to renew the franchise without 
paying the fair market value of the business 
and its good will. 

10.  Terminating the franchise prior to expira­
ation for other than good cause. 

There will admittedly be future problems in  
in terpreting these prohib i t ions .  Terms l ike 
"reasonable and necessary, "  "fair and reason­
able price," and "good cause" have long been 
the source of honest differences of opinion in  
both lay  and legal use. Nonetheless, the Act  
does go far to  equalize the balance of power 
and put the aggressive franchisor on notice that 
his power over his franchisees is not unfettered. 
Thus, while there are as yet no appellate deci­
sions interpreting the Act, there are related 
cases from other jurisdictions which arose 
out of the abuse of the franchisor's power and 
should be of some assistance in defining the 
conduct which the Act seeks to proscribe. 

Public and Private Remedies 

The final portion of the Act deals with the 
remedies which are available in the event of a 
violation. The state is empowered to bring an 
action to restrain any conduct prohibited by the 
Act. R.C.W. 19 . 1 00 .2 10( 1 ) .  The violation of an 
injunction carries a civil penalty of $25 , 000. 
R.C.W. 1 9 . 1 00 .2 1 0(2). Criminal penalties are 
also possible for willful violations of the Act or 
any order entered thereunder, although no 
such penal sanctions will be imposed upon any 
person who proves that he had no knowledge 
of the rule or order he violated.  R.C. W. 
19 . 100.2 1 0(3). 

There can be no doubt but that the power 
of the state to restrain unlawful conduct and 
the power to impose criminal sanctions can be 
extremely effective. But, the limited resources 
of the attorney general and the county prosecu­
tors, coupled with a general reluctance to pursue 
" whi te-collar crime" with vigor, make the 
practical effect of these provisions somewhat 
diminished. Moreover, the individuals who are 
most prone to abuse the franchise relationship 
tend to move quickly. Having maximized bis 



return in a particular area, the hustler moves on 
to greener pastures, and law enforcement tends 
to be substantially less concerned when the 
il legal activity has terminated. The general 
attitude seems to be to leave the already injured 
individuals to their civil remedies. 

Thus, the potentially most effective provisions 
of the Act deal with the civil remedies available 
to injured parties. Unlike some other regulatory 
schemes, such as the Federal Trade Commis­
sion Act, this legislation specifically authorizes 
private actions by parties injured by either an 
unlawful sale (or offer to sell) or a violation 
of the " Bil l  of Right s ."  R .C .W. 1 9 . ! 00 . 1 90 .  
U n lawful sales or offers may result i n  either 
rescission or damages which the court may 
" increase . . .  to an amount not to exceed 
three t imes the actual damages sustained . "  
R.C.W. 1 9. 100. 190(3). l n  addition, the prevail­
ing party is entitled to costs, including a reason­
able attorneys' fee. Id. The treble-damage pro­
vision, plus the award of attorneys' fees, offers 
substantial incentive to the private litigant. 

Chain or Pyramid Schemes 

There is one further provision in recent legis­
lation that is relevant here. The 1 973 legislature 
enacted a provision entitled "Chain Distributor 
Schemes." R .C .W. Chapter 1 9 . 1 02 .  As defined, 
a "chain distributor scheme" is a sales device 
whereby each investor is allowed to recruit one 
or more additional persons who are also granted 
the right to recruit others and ' 'further perpetu­
ate the chain of persons who are granted such 
license or right. . . .  " R.C.W. 19. 1 02.0 10( 1 ) .  
Such schemes are declared to be unfair o r  decep­
tive acts under the state Consumer Protection 
Act. R.C.W. 19 . 102.020. 

I n  s imple terms, a chain (or " pyramid")  
scheme is a multiple (usually four) level distribu­
tion scheme where each level sells the product 
to the next level down at a substantial profit. 
In recruiting "distributors," the potential inves­
tor is told that his income is solely dependent 
upon the number of sub-distributors he can 
recruit. Little mention, if any, is  made of selling 
the product to ultimate consumers so that this 
scheme, like the chain letter, soon runs out, 
leaving someone holding the unsold merchandise. 
See 1 5  Business Organizations (Glickman , 
Franchising) § 2.03 [3] [a] ( M atthew Bender, 
1 974). 

The provision outlawing chain distributor 

schemes was originally a part of the Franchise 
Investment Protection Act because the practice 
denounced therein was commonly fou nd in 
some questionable franchise schemes. I t  was 
reenacted as a separate chapter after a King 
County (State v. Golden Industries, King County 
Cause No .  750248) Superior Court decision 
declaring the provision unconstitutional on the 
technical ground that it violated Art. I I ,  § 1 9, 
of the Washington Const i tut ion,  prohib i t ing 
legislation embracing more than one subject. 

The validity of that unappealed decision is 
questionable since this practice is common in 
franchise schemes which the Franchise Act was 
specifically designed to curtail. Thus, the prac­
titioner faced with a chain dist1ibutor scheme 
prior to the effective date of Chapter 1 9. 1 02 
should not hesitate to rely upon its predecessor, 
R.C.W. 19 . 1 00 .0 10( 16) and R.C.W. 1 9 . 1 00 . 1 80 
(2)(k). 

The Unregistered Franchisor -
Quick Remedies for the Private Litigant 

The simplest situation covered by the Act i s  
sales (or offers) by an unregistered franchisor. 
The sale of an unregistered franchise is unlawful, 
R .C .  W. 19 . 100.020, and the injured party may 
sue for rescission or treble damages. R.C.W. 
19 .  ! 00. 1 90.  Since the sale of an unregistered 
franchise is itself a violation of the Act, the 
plaintiff need prove only that he purchased a 
franchise, paid a franchise fee, and that the fran­
chisor was not registered. Plaint iff need not 
prove fraud or allege that he was misled. As 
a matter of prudence, the plaintiff might allege 
other related claims (breach of contract, fraud, 
securities fraud, antitrust), but the thrust of his 
action should concentrate on the Act. I ndeed, 
summary proceedings may well be appropriate, 
and counsel should consider seeking summary 
judgment of liability only and leave the question 
of damages to an expedited trial (or settlement 
negotiations) limited to that issue. 

The only defense available to the unregistered 
franchisor is the contention that he is exempt 
under R.C.W. 1 9 . 100.030. The mere allegation of 
exempt ion , e i ther by pleading or by sworn 
affidavi t ,  is  not sufficient to avoid s ummary 
judgment since the Act specifically provides that 
"the burden of proving an exception or exemp­
tion" falls on the party claiming i t .  R . C . W. 
1 9 .  100.220. Thus, the plaintiff need only show 
that the franchisor has not registered, preferably 
by affidavit from the responsible individual in  
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the Department of Motor Vehicles. The un-• 
registered franchisor could then defeat summary 
judgment only if he can show that he meets 
the specific requirements of one of the three 
conditional exceptions. 

1t should also be noted that at least one of 
the conditional exceptions (full disclosure plus 
$5 mil lion net worth , twenty-five operating 
franchises ,  and a franchise fee in excess of 
$ 1 00,000) requires a filed claim of exemption. 
R.C.W. 1 9 . 1 00.030, last paragraph. Failure to 
file such a claim should be treated the same as 
faiJure to register. 

On first examination of a potential claim, it 
may appear that the amount of the franchisee's 
investment is so relatively small that litigation 
would be inadvisable. One should, of course, 
keep in mind that the Act does provide for costs, 
including attorneys' fees, and there is no reason 
to predicate the fee awarded on the amount of 
the damage. Rather, the fee should reasonably 
reflect the time and effort expended, as well as the 
desirability of encouraging private actions to 
enforce the Act. Moreover, the possibility of a 
class action should not be overlooked. Although 
it may have generally dampened the ardor for 
expansive class actions, the Supreme Court's 
recent decision in Eisen v. Carlisle & Jacquelin, 
U . S . ,  94 S .  Ct .  2 1 40 ( 1974), should have no 
effect on a class action of this type. 

The possibil ity of such a class action for 
relatively small franchisees should also be viewed 
in light of recent events .  Though they have 
largely subsided at this time (see SECURITlES 
REGU LATION infra) there have been a flurry 
of organizations operating in this state who 
conducted mass meetings with a revival atmo­
sphere which promised both personal growth 
and bus iness  success and u l timately led to 
arrangements that were franchises as defined in 
the Act. The franchisors ignored the registration 
requirement for the most part, and most of the 
franchisees (labelled variously as "distributors ,"  
"enrollees," "agents ,"  etc.) made small invest­
ments,  b u t  these were probably sufficient in 
number to justify considering a class action. 
The question of recovering on any judgments 
obtained is ,  of course, also suspect and should 
be investigated before any substantial expendi­
tures are undertaken. 

Proving the franchisee's damages may pose 
some additional, interesting questions. There 
can be no doubt of his right to recover his invest­
ment and any loss of income over his previous 
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employment or business .  I n  addition, Prof. 
Chisum has concluded that the "loss of bargain' '  
rule (Salter v. Heiser, 39 Wn. 2d 826 ( 195 1 ) ) 
entitles the franchisee to damages up to the 
amount he would have earned had the franchise 
arrangement been as profitable as it was rep­
resented. Chisum, supra, at 385. Though helpful 
to the injured franchisee, this approach to dam­
ages will soon be subjected to severe tests in 
court, and the outcome may not be as clear as 
Prof. Chisum suggests. Prudent men will offer 
both theories. 

The Registered Franchisor -
Assuring Compliance With the Act 

I f  the franchisor has registered with the Direc­
tor, the relief available to an injured franchisee 
may not be as easy or swift as that available 
where the franchise was unregistered. Nonethe­
less, the Act does impose certain specific require­
ments upon a registered franchisor and if these 
are not met, a summary proceeding may also 
be possible. 

First, one should determine exactly what the 
franchisor disclosed in his application for regis­
tration. This disclosure should be careful ly 
compared with the information supplied to the 
prospective franchisee since the Act requires 
identical disclosure at least forty-eight hours 
prior to the sale of the franchise .  R.C. W .  
1 9. 100.080. 

Second, inquiry should be made as to any 
advertisements that the franchisee may have 
responded to. If there were advertisements, the 
next step is to determine whether the franchisor 
had obtained prior approval for publication .  
R.C.W. 19 . 1 00 . 100.  

If  either of these requirements (incomplete or 
false disclosure or unapproved advertising) has 
not been met, summary relief, including rescis­
sion and damages, should be available without a 
detailed showing of false statements, detrimental 
reliance or the like, except for the franchisee 
who had prior knowledge of the facts concerning 
the untruth or omission. R.C.W. 19 . 1 00. 190(2). 

In addit ion to defects in the sale of the 
franchise, there are, of course, the rights and 
prohibitions specified in the Franchisee Bill of 
Rights, R.C.W. 1 9 . 100. 1 80. These rights have 
already been mentioned above and a detailed 
discussion is impossible here. Suffice it to say 
that, the complaints of a disappointed franchisee 
should be explored in full and carefully checked 



against the restrictions the Act i mposes on 
franchisor conduct. 

Application of the Act to Existing Franchises 

Though the effective date of the Act is May 1 ,  
1 972, i t  also provides that "the provisions of 
this chapter shall be applicable to all franchises 
and contracts existing between franchisors and 
franchisees . . . .  " R.C.W. 19 . 100.900. Obvi­
ously, this does not mean that the provision 
regarding disclosure prior to sale or approval of 
advertising copy apply to franchise sales that 
were negotiated prior to the Act's effective date. 
Rather, the Act applies the "Franchisee Bill of 
Right s"  to  exist ing franchisor-franchisee 
relationships. 

Prof. Chisum has suggested that this provision 
is subject to possible challenge on the ground 
that i t  violates state and federal constitutional 
provisions forbidding laws which impair the 
obligations of contract. Chisum, supra, at 38 1 .  
Though he concludes that the provision i s  prob­
ably free of const i tutional problems in most 
instances , his discussion of the issue and the cases 
cited are requ ired reading  for anyone who 
attempts to apply the Act to a pre-exist ing 
franchise . 

One further point should be emphasized here. 
As discussed in the last section of this article, 
the rights and remedies provided by the Act 
are not exclusive and other alternative theories 
of relief are even more important here since 
the Act may not apply or may be found to be 
constitutionally defective. 

Rights, Remedies and Problems 
Not Covered by the Act 

Though the Act is comprehensive in scope, 
there are several other areas where there may 
be problems as well as additional rights and 
remedies, arising out of a franchise relationship. 
Chief among these, are the federal and state 
securities laws, the federal and state antitrust 
laws and the Robinson-Patman Act. A detailed 
discussion of the effect of these provisions on a 
franchise relationship i s  far beyond the scope of 
this article but each will be touched upon briefly 
to point our prospective problem areas. 

Securities Regulation. 
The questions of how state and federal securi­

ties laws might apply to franchise arrangements 
is no stranger to the state and federal courts. 

Disappointed franchisees have often sought the 
summary remedies available under the securities 
laws and the Securities and Exchange Commis­
sion has actively attempted to curtail the activities 
of some of the more notorious pyramid distribu­
tor programs. Their efforts have to date met with 
mixed resu l ts .  Compare SEC. v. G lenn W. 
Turner Ent. , Inc . ,  474 F.2d 476 (9th Cir. 1 973) 
with SEC. v. Koscot lnterplantery, Inc. 365 
F .Supp. 588 (N .D .  Ga. 1 973). 

Whether a particular arrangement is an invest­
ment contract (and therefore a security under 
Washington and federal laws) depends upon 
whether "the scheme involves an investment of 
money i n  a common enterprise with profits to 
come solely from the efforts of others . "  SEC 
v. W. J. Howey, Co. ,  328 U . S .  293, 301 ( 1945). 
[Emphasis added] Even liberally construed, the 
ordinary franchise arrangement will likely not 
meet th is test since the franchisee normally 
makes not only a fi nancial investment  bu t  
thereafter participates in a major and substantial 
way in the operation and management of the 
business enterprise. 

But, the question of how this test applies to the 
infamous pyramid schemes of Glenn Turner and 
his predecessors is less clear. As the Ninth Cir­
cuit described it, Mr.  Turner's scheme was a 
"gigantic and successful fraud" perpetrated at 
mass meetings which were "l ike an old time 
revival meeting, but directed toward the joys of 
making easy money rather than salvation . "  
SEC v. Glenn W .  Turner Enterprises, Inc. , 
supra, at 478-79. Ostensibly, the investor pur­
chased a written and recorded instructional 
program aimed at improving his self-motivation 
and sales ability. I n  point of fact,  what he pur­
chased was the right to sell these materials to 
others and receive a part of the purchase price 
as his commission! The materials themselves 
were little more than instructions as to how to 
recruit  other potential investors, including giving 
the prospective purchaser the impression of 
wealth (expensive autombiles, fancy clothes) 
even if it has not been attained or, as the Ninth 
Circuit put it, "fake i t  'til you make i t . "  / d. at 
480. The actual selling was done by Turner's 
organization and the responsibility of the inves­
tor was Limited to recruiting potential purchasers. 
U nder these circumstances, the Ninth Circuit 
concluded that an investment contract was 
involved subject to federal securities regulation. 

It is to be hoped that the use of the mass meet­
ing to sell such schemes has been effectively 
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curtailed, both by the N inth Circuit's decision 
as well as state enforcement of our own Chain 
Distributor legislation. In addition, the Federal 
Trade Commi ssion has concluded that s uch 
multi- level pyramid marketing programs are 
inherently un lawful .  In re Ger-ro-mar, Inc . ,  
FTC Docket No.  8872 (Aug. 2 1 ,  1 974). Finally, 
the U ni ted States Senate has approved legislation 
outlawing pyramid selling plans. S. 1 939, 94th 
Congress, 2nd Session. 

This does not , however, mean that parties 
previously injured have been compensated. 
Some have, particularly those involved in litiga­
tion brought by the Washington attorney general. 

The state has thus far secured l i t igated or 
agreed judgments in King County Superior 
Court against five organizations which include 
court approved plans which give each franchisee 
(or "disttibutor") the right to seek a refund . Two 
other cases have been filed but remain pending. 

Defendant 

Agreed or litigated 
judgments: 

Golden Industries 
Success Marketing 
Institute of America 
Askew-Hesler 
Associates 
Nite & Day Securites 
Systems. Inc. 
Commercial Service 
Courier, Inc. 

Pending: 

Shannon Enter­
prises, Inc. 
Memory World. Inc. 

Product. 

Cosmetics 
Sales 
Training 
Cash Discount 
Cards 

Burglar Alarms 
Advenising 
Delivery Service 

Ballpoint pens & 
lighters 
Brassieres 

King County 
Cause Number 

750248 

760430 

770205 

779590 

776388 

779740 

779259 

Many others probably have not been compen­
sated and a private class action under state and 
federal securities legislation as well as the fran­
chise and chain distributor acts would offer a 
remedy, assuming that judgments obtained are 
satisfiable. 

The affirmative action in this area should not, 
however, lull public or private law enforcement 
into complacency. Promoters have demonstrated 
amazing resi l iency and an abil ity to modify 
their approaches for a fresh sweep into the bank 
account of the unsuspecting victim. Vigilance is 
both important and nece. ssary in this area. 
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A ntitmst Problems .  
Perhaps the most  troublesome area of  the 

franchise relationship is the extent to which 
franchisor restrictions on franchisee conduct 
may run afoul of the federal and/or state anti­
trust laws. This conflict stems from the fact that 
the franchisor must exercise some control over 
his franchisees in order to protect his trademark 
or service mark. On the other hand, many of the 
controls exerted may have a s trongly anti­
competitive effect bringing the antitrust laws to 
bear. 

Briefly, one must first understand the nature 
of a trademark (or service mark, trade name or 
the like). A trademark is some distinctive word, 
symbol or the like which is used to distinguish 
the goods or services of one business from that of 
all others. l t  takes on the characteristics of a 
trademark when the purchasing public has come 
to expect all products or services using the mark 
to emanate from a single source even though they 
need not know or care who that single source 
is. Trademark rights are conferred by common 
Jaw and the various state and federal trademark 
laws offer no substantive rights but rather provide 
for registration and, in the case of federal regis­
tration, nationwide notice and access to the 
federal courts. 1 5  U .S .C .  1 10 1  et seg. 

Because of the inherent nature of a trademark, 
the franchisor who licenses others to use his busi­
ness name must retain sufficient control over the 
franchisee's dealings to assure that they will 
use the mark on either the same product or ser­
vice or one of substantially the same quality as 
that which the purchasing public had come to 
associate with the mark as used by the franchi­
sor and/or other licensees. The question then is 
the extent to which controls are necessary to 
protect the franchisor's trademark and the  
extent to  which they are not only unnecessary 
but violative of the antitrust laws. Principal 
among the suspect  types of restrictions are 
tenitorial or customer limitations, price fixing, 
and requirements that the franchisee purchase 
from the franchisor (" tying"). Related problems 
may also arise from refusals to grant a franchise 
or termination of franchises which might be 
viewed as unlawful refusals to deal. 

One provision frequently found in a franchise 
agreement is the territory granted the franchisee. 
J ndeed, the Washington Franchise Act not only 
recognizes territorial restrictions but affirma­
tively protects the franchisee from invasion by 
the franchisor or another franchisee. R .C .  W.  



19 . 1 00. 180(2) (f). This does not mean, however, 
that territorial limitations are free from attack 
under the antitrust laws. Horizontal restrictions 
( i . e . ,  restrict ions i m posed by agreement  of 
persons at the same level in the distributive 
chain) on a dealer's territory have long been 
recognized as unlawful.  See, e .g . ,  Timken Roller 
Bearing Co. v. United States, 34 1  U . S .  593 
( 195 1 ) .  Vertical restrictions ( i .e . , those imposed 
by a manufacturer on his own distributors) 
were thought to be permissible until the Supreme 
Court's 1 967 decision in United States v. Arnold 
Schwinn & Co., 388 U .S .  365 ( 1967) when the 
Court specifically held that "where a manu­
facturer sells products to its distributor subject 
to territorial restrictions upon resale, a per se 
violation of the Sherman Act results . . . .  " Id .  
at 379. See also United States v. Topco A ssoc . ,  
Inc. , 405 U .S. 596 ( 1 972) . 

Although the lower federal courts seem reluc­
tant to follow the Schwinn decision to its ultimate 
conclusions in similar but not identical settings, 
there can be little doubt that the franchisor who 
sets up a territorial system which precludes or 
penalizes competition between his franchisees 
is exposing himself to severe challenge, Indeed, 
one of the nation's largest franchise systems, 
soft drink bottlers, is now under massive attack 
by the Federal Trade Commission and many 
franchise systems which previously imposed 
territorial limitations on the franchisees have 
wisely notified their franchisees that the terri­
torial restrictions would no longer be honored 
or required. Proposed federal legislation (see, 
e.g . , H . R .  3 1 2  and H . R .  566, 94th Congress, 
First Session) would alter the Schwinn decision 
to some extent, principally for the protection of 
the bottlers. Moreover, the FTC has only re­
cently been successful in an attack on the terri­
torial and other restrictions imposed by the 
brewer of Coors beer. Adolph Coors Co. v. 
FTC, 497 F . 2d 1 1 78 ( 10th Cir. 1 974). An appeal 
to the U .S .  Supreme Court is now pending 
decision. 

Finally a recent decision by the Ninth Circuit 
Court of Appeals goes far to limit the ability 
of a franchisor to vertically restrict the terri­
tory of his franchisees. In GTE Sylvania Inc. v. 
Continental T .V. ,  Inc. ,  1 974 CCH Trade Cases 
� 75 ,072 ( � 75,435 CCH Trade Cases indicates 
the case will be reheard by the 9th Circuit en 
bane on March 12 ,  1 975,  and the pending deci­
sion has been "withdrawn.") (9th Cir. I 974), 
the court held that Sylvania's "elbow room" 

policy which imposed location (and thereby 
territorial) restrictions on its franchisees was a 
per se violation of Section 1 of the Sherman Act! 

Price fixing by the franchisor would ordinarily 
be highly suspect. I n  Washington, however, a 
fair trade agreement under R.C.W. Chapter 1 9.89 
would appear to protect the franchisor insofar 
as he had signed agreements with Washington 
franchisees for the sale of the franchisor's prod­
uct .  Such arrangements are precluded from 
federal antitrust laws by the Miller-Tydings Act, 
15 u.s.c. 1 .  

This does not mean, however, that the franchi­
sor is free in Washington to set and enforce 
prices for his franchisees. First, the product 
must be manufactured by the franchisor. R.C.W.  

1 9.89.020. Second, the prices can be enforced 
only against franchisees who sign fair-trade 
agreements. Remington Arms Co. v. Skaggs, 
55 Wn.2d I ,  345 P .2d 1085 ( 1 959).  Third , a 
franchisee may be free to withdraw from the fair­
trade agreement, depending upon its terms, and 
it would seem to be a clear violation of the Fran­
chise Investment Protection Act to terminate 
the franchise for refusal to enter into a fair­
trade agreement. 

Finally, efforts are presently being made by 
the Attorney General to repeal our Fair Trade 
Act which would remove all justification for 
price fixing by the franchisor. 

Controlling the franchisee's source of supply 
is another common form ofrestriction often found 
in franchise agreements. Such a requirement may 
run afoul of the antitrust laws since it amounts 
to "tying." That i s ,  it requires the franchisee 
to purchase something from the franchisor (which 
he may wish to purchase elsewhere) in order to 
assure his continued use of the franchisor's trade 
or service mark. Tying has long been a rec­
ognized violation of the federal antitrust laws 
and is explicitly forbidden by Section 3 of the 
Clayton Act, 1 5  U .S .C .  1 4 .  Thus, a requirement 
that the franchisee buy some of his supplies from 
the franchisor would seem to run clearly afoul 
of the Clayton Act but the federal courts have 
recognized the franchisor's need to protect his 
trademark and have examined such require­
ments with care. See, e.g. , Siegel v. Chicken 
Delight, Inc . ,  448 F .2d 43 (9th Cir. 1 97 1 )  

I n  short, the federal courts have adopted the 
view that restrictions on sources of supply must 
be reasonable, the precise approach adopted in 
the  Franch i se  I nvestment  Protect i on  Act .  
R .C .  W. 19 . 1 00. 1 80(2)(b). 

II 



Si nce the Chicken Delight decision, some 
franchisors have adopted the practice of offering 
a "turn key" franchise. That is ,  the sale of a 
supposedly fully established business along with 
the franchise. Though the sale of such a busi­
ness may avoid some of the tying problems as 
they relate to fixtures and equipment such an 
arrangement is still subject to scrutiny since it 
may amount to nothing more than an attempt to 
circumvent the antitrust laws. See, e.g. , Beefy 
Trail, Inc. v. Beefy King International, Inc . ,  
1972 Trade Cases ,i 74, 1 27 ( M . D .  Fla. 1972) . 

Termination of an existing franchise is subject 
not only to the Franchise Act, R.C.W. 19 . I O0. 
1 80(2)(j), but may also raise antitrust problems. 
See, e .g . , FTC v. Texaco, 393 U .S. 223 ( 1 968). 
If the termination is the result of an anti-competi­
tive agreement between the franchisor and other 
of his franchisees the franchisor cannot claim a 
justified, unilateral refusal to deal. United S tates 
v. General Motors, 384 U . S .  127  ( 1 966). Nor 
can the franchisee be terminated because he 
refused to purchase his supplies from the fran­
chisor or one of the franchisor's selected sup­
pliers. FTC v. Texaco, supra. 

Finally, the franchise relationship may pose 
problems of price discrimination with in the 
Robinson-Patman Act. 15 U .S .C .  §§ 1 3 ,  1 3a, 
1 3b ,  2 1a .  Franchisors may not discriminate in 
prices as between franchisees. Moreover, the 
franchisor may not discriminate against non­
franchisees who purchase i ts  products and 
operate at the same level in the distributive 
chain as the franchisee. See FTC v.  Fred Meyer, 
Inc. 390 U .S .  34 1 ( 1 968.) 

Conclusion 

The Washi ngton F ranchise  [ nvestment  
Protection Act provides much needed regulation 
of the sale and operation of franchises in this 
state. Much of this legislation will yet require 
judicial interpretation but the attempt to equalize 
the uneven bargaining power of the parties should 
be largel y  successful. Moreover, the franchise 
relationship may subject the parties to other 
laws dealing with business conduct, specifically 
the securities law and the antitrust laws to provide 
further control over this fast growing form of 
business organization. D 
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Jail Standards Project 

The Washington State Bar Association has 
been awarded a $40,000 grant from the American 
Bar Association's Commjssion on Correctional 
Facilities and Services to establish comprehen­
sive jail standards for local facilities throughout 
the state. The grant will be administered by the 
State Bar Association Corrections Committee 
chaired by Croil Anderson. David B. Kenyon has 
been named as director for the I year project. 

The American Bar Association received a total 
of $ 1  million from the Edna McConnell Clark 
Foundation to be dist1ibuted to state and local 
bar associations for the purpose of studying and 
improving correctional systems. The new pro­
gram is called BASICS ( Bar Association Sup­
port to Improve Correctional Services). The 
State of Washington is one of three to receive 
initial demonstration grants under the program. 

The initial work of the Bar Committee will 
involve close cooperation with the Washington 
State Jail Commission, which was created by the 
1 973 legislature for the purpose of drafting jail 
standards. The chairman of the Commission is 
C. James Coughlin, Director of the King County 
Department of Corrections. 

Following a close look at the Jail Commission's 
proposed legislatio n ,  which contemplates a 
permanent commission with authority to close 
jails which do not comply with standards set by 
the Commission, the Bar Committee will work 
with citizens' groups and interested experts in 
the fields of corrections, medicine, psychiatry, 
architecture, nutrition, and other related dis­
ciplines to formulate minimum standards for the 
operation of Washington jails. 

The project has opened offices in the United 
Pacific Building, Suite 5 1 8, I 000-2nd Avenue, 
Seattle. Telephone: 622-8548. 

Dave Kenyon 



Survey of Corporate Law Department Salaries 

Information from 202 corporations which 
employ two or more attorneys was tabulated 
for a study of attorneys' compensation, con­
ducted by Altman & Weil, Inc., Management 
Consultants with headquarters in Ardmore, PA. 
The study indicates that attorneys without 
managerial responsibilities have received 
i ncreases in compensation amounting to an 
average of 5.8 percent since November 1 973. 
I n  the 1972 to 1973 period this group increased 
6.8 percent. 

2,453 individual salaries were tabulated to 
compile the report. Of these, 1 ,7 19  were in the 
"Attorney" category. 

The participating employers hired a total of 
260 new non-managerial attorneys during 1 974, 
at a median salary of $2 1 ,000, up from $ 18,500 
the prior year. Starting salaries of recent law 
school graduates ranged from $ 1 2,000 to $2 1 ,500 
with the most common start-rate being $ 15 ,000 
to $ 16,000. 

The median total compensation (salary plus 
cash bonus) of heads of corporate law depart­
ments is $64,000, up 1 2% from 1973. There is a 
considerable range, however, depending both 

upon the individual counsel, the industry and the 
size of the law department. 187 such positions 
were reported. 

Deputy Chief Legal Officers are those who 
assist the department head in the management of 
a larger department, or who head the legal 
function for a relatively independent subsidiary. 
The median compensation of this group is  
$50,000, a rise of  13%. 

Managing Attorneys who supervise other 
lawyers show a median compensation of $42,000. 
296 such posi lions were reported. 

"Attorneys," who may range from those 
recently admitted through senior counsel with 
substantial legal responsibilities, are paid a 
median rate of $26,450 including cash bonuses. 
The 25th percentile rate for this group is $20,260. 
The 75th percentile rate is $33,380. 

1 22  paralegal positions were reported. These 
positions command a median annual rate of 
$ 1 3 ,013.  48 of the 202 law departments report 
the use of paralegal assistants, up from 38 depart­
ments last year. 

The full survey report, available to all bona 
fide employers, provides information by industry, 
location, year of admission and other factors. 

SUMMARY DATA 

Position Title Chief Legal Deputy Mgng.Atty. Attorney Paralegal 

Number Reported 187 129 296 I .7 19  122 
Average Salary $58.908 $47,559 $40,582 $26.768 $14,283 

Number Paid Bonus I 14 69 137 356 IO 
Average Bonus $10,617 $ 5,544 $ 3,282 $ 783 $ 72 
Average Compensation $69,524 $53,103 $43,864 $27,551 $14,355 
Low Quartile $49,500 $43,000 $36,050 $20,260 $ 1 1 ,352 
Median Compensation $64.000 $50,000 $42.000 $26.450 $ 1],013 
Upper Quartile $81 ,400 $60,000 $50.000 $33.380 $ 1 5,720 
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© The Board's Work 

Extracts from the minutes of the meeting of the Board of Governors 
at Alderbrook Inn, Union, Washington on 

November 8th and 9th, 1974. 

Discipline 
The request of Donald Robert Shaw, Jr. to be 

allowed to resign as a member of the Bar Associa­
tion was approved. The vote on this motion was 
8 to I .  Donald Robert Shaw, Jr. was granted 
permission to resign with Disciplinary pro­
cedures pending. 

Committee on Code of Professional Responsibility 
The question of setting standards for lawyers 

while candidates for a judicial position was 
referred to the Committee on the Code of Profes­
sional Responsibility, with the request that the 
committee make a recommendation to the B oard 
with specific guidelines, standards, and penalties 
for violations. 

Compulsory Malpractice Insurance Program 
The President will call a Special Meeting of the 

Board of Governors to discuss on-going de­
velopments in the Compulsory M alpractice 
Insurance Program sometime prior to November 
20th, 1 974. It was further affirmed that prior 
public notice of the meeting would be in compli­
ance with the provisions of the Open Meetings 
Law. The vote on this motion was 8 to I .  

The certificate required in applying for exemp­
tion from the Bar Association's Professional 
Liability Insurance Program, as submitted by 
Board Member William Gates, was approved. 

The Petition for Legal Services and Public 
Defender Attorneys to be exempted from the 
mandatory Bar Association Malpractice Insur­
ance Program was denied. 

Legislative Committee 
Patrick C. Comfort, Chairperson of the Legis­

lative Committee and William Stephens, the 
Legis lat ive C ommittee ' s  Representat ive  in 
Olympia, appeared before the Board to discuss 
the Legislative Program and possible or pro­
jected legislation which might affect the legal 
profession. 

Concerning the Bar Act: 
I .  It was decided that no amendments to the 

Bar Act be proposed or supported by the Bar 
Association at the upcoming session of the 
Legislature. 
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2 .  A written brief and opinion will be obtained 
as to the legal effect of the proposed "Hauth" 
amendment to the Bar Act including the tax 
consequences, if any, if the proposed amend­
ment were supported by the Bar Association and 
adopted by the Legislature. The President will 
select an attorney or attorneys to prepare these 
briefs and opinions. The President should out­
line for the selected attorney or attorneys the 
perimeters for the research. David H off ab­
stained on the roll call on this motion. 

House Bill No. 1397, relating to Attorneys 
Fees to Prevailing Parties in Actions on Con­
tract, will be supported by the Bar Association. 
On the roll call, Messrs. Heath and Redman 
abstained. 

The Office of the Governor will be advised 
that, in response to an inquiry from that office, 
the Bar Association will support an "Oregon­
Type" B ill relating to the possession and/or use 
of marijuana "with a strength percentage limi­
tation," with the reservation that the Board of 
Governors have an opportunity to see the 
ultimate draft of the Bill before a final and definite 
commitment. 

The motion relating to legislation adopted by 
the Group and Prepaid Legal Services Com­
mittee at its meeting on November 4th, 1974, 
was approved and adopted by the Board of 
Governors. The motion stated that, "in view of 
the recently adopted Federal Pension Reform 
Act which preempts Group and Prepaid Legal 
Services Legislation as to  commerce clause 
employee groups, it would be inappropriate at 
this time to seek passage of group and prepaid 
legal services legislation in the form of S. B .  32 1 2 ,  
as originally filed in January of 1974 or as sub­
sequently amended by Senator Woody or in 
any other form." 

The Bar News 
The Board determined that ( I) a new editor 

for the Bar News not be confirmed at this time, 
(2) a proposed advertising program for the Bar 
News be referred to the Editorial Advisory B oard 
for recommendation, (3) no funds be allocated 
for layout, design and clerical help in connection 
with the publication of the Bar News at this 



time and (4) the President and the Executive 
Director will arrange a meeting with the Editorial 
Advisory Board at that Board's early conveni­
ence to discuss matters of mutual interest and 
concern. 

Judicial Discipline 
1 n response to a request from the Superior 

Court Judge's Association, the President will 
designate two lawyer members of a proposed 
Commission on Judicial Discipline. 

Meeting Schedule of the Board 
The Board of Governors will meet in Seattle 

in December, in Olympia in January, in Tacoma 
in February, in Vancouver, B.C. in March, in  
Yakima in April, a t  Sun Mountain in  May, at 
Ocean Shores in June and at Rosario in  July and 
at the Annual Meeting in  September. 

It was moved by David Hoff and seconded 
by Mr. Pritchard that the February meeting of 
the Board be eliminated from the schedule. 
This motion was tabled. 

Mid-Year Continuing Legal Education 
Seminar Series 

The p lanned mid-year Continuing Legal 
Education Seminar Series in Palm Springs was 
cancelled. 

Western States Bar Conference 
Any member of the Board of Governors 

attending the Western States Bar Conference 
meeting in Monterey, California, February 
26th to March 2nd, 1975 will be reimbursed 
for transportation (coach air fare or actual 
mileage) and $38.00 per day for other expenses 
not to exceed four days. Each member so attend­
ing wilJ be assigned, by the President, an area of 
Bar Association activity for particular inquiry and 
study. The vote on this motion was 5 to 3 with 
Messrs .  Gates, Pritchard and H eath voting 
"no' ' .  

Appellate Public Defender's Evaluation Project 
The Board approved the adoption by the 

Supreme Court of the plan presented in the 
Public Defender ' s  Appellate Evaluation 
Project, as amended in the recommendations of 
the Bar Associaton's Legal Aid Committee. 

The Court will be advised of the Board of 
Governor's agreement with the sentiment, as 
expressed in the recommendation of the Criminal 

Law Section, that adequate compensation be paid 
counsel in these cases. 

Young Lawyers Section 
The request for approval of two proposed 

surveys, as outlined by the Chairperson of the 
Young Lawyers Section in his letter of October 
18th, 1974. was granted with minor changes in 
the form of the survey, as agreed to by the Chair­
person, who was present and participated in the 
discussion. 

Civil Rights Committee 
The request of the Civil Rights Committee 

for authorization to conduct a survey concerning 
the operation of various systems for providing 
legal services to persons who are accused of 
crimes but unable to afford attorneys fees was 
referred to the Legal Aid Committee, which 
is already heavily involved in this assignment, 
with the request that the Legal Aid Committee 
consider the interest of the Civil Rights Com­
mittee in connection with its own work and the 
work of the Public Defender Services Survey, 
which it is contemplated the Legal Aid Com­
mittee will coordinate. 

The Budget Committee 
The fiscal year-end Credit Balances and 

Recommended Budgets for Sections as suggested 
by the Budget Committee were approved and 
adopted. It was further agreed that the other 
recommendations of the Budget Committee as to 
policy be approved with ( I )  an addition to Section 
"C" of the recommendations, adding, "The 
nine members whose expenses are to be paid 
shall be designated at the beginning of each fiscal 
year by the Section" ;  (2) adding to Section "H" 
the sentence, "In situations involving seminars 
or special events for which the regular formula 
is deemed to be inequitable, special allocations 
and divisions can be negotiated"; (3) Travel 
expense for attendance at Board of Governors 
Meetings by the Chairperson of the Young Law­
yers Section shall be charged to the Young 
Lawyers Section , but sufficient  addit ional 
allocation of funds to cover this expense shall 
be allocated from the General Fund to the Budget 
of the Young Lawyers Section. The vote on this 
motion was 7 to 2. 

Special Task Force on 276 
The request of the Special Task Force on 

Ini tiative 276, that a survey be conducted within 
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the Bar Association concerning the prov1s10ns 
of that initiative, was approved with Board mem­
ber John J .  Champagne designated to supervise 
the conduct of the survey and to discuss with 
Chairperson of the Task Force the details of the 
survey as to form and method of distribution. 

Task Force on Professional Utilization 
James R. H ermsen was named an additional 

member of this Task Force. 

Corrections Committee 
Lonnie Davis, Al Ressler and Arnold Whedbee 

were named as members of the Corrections 
Committee. 

Court Rules and Procedures Committee 
The Board reaffirmed its position that, with 

reference to possible amendments to the 
Probate Code, any rule relating to attorneys 
fees should be based upon the criteria for deter­
mining such fees provided in the Code of Profes­
sional ResponsibJity. 

The Supreme Court was requested to defer 
action on the proposed change to Rule No. 4 1  
a t  this time. This motion failed with there being 
two votes for the motion, five votes opposed to 
the motion and Mr. Redman abstaining. 

Family Law Section 
The proposed By-Law Amendments for the 

Family Law Section were approved. 

Ben Franklin Legal Aid Association 
The Board determined that an amendment to 

the present Admission To Practice Rule 7 be 
submitted to the Supreme Court in the follow­
ing manner and degree: 

( I) The present Section (A) of Rule 7 remain 
unchanged. 

(2) Section (B) subsection ( I )  remain un­
changed. 

(3) A new subsection (2) of Section B inserted 
to read as follow: 

"(2) A member in good standing of the Bar 
of another state while rendering service in 
either a bar association or governmental 
sponsored, legal services, public defender 
or similar program providing legal assis­
tance to indigents and solely in one's 
capacity as a non-compensated volunteer 
of that office may upon application and 
approval, practice law and appear as 
counsel before the courts of this state i n  
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any action or proceeding i n  assoc1ation 
with an active member of the State Bar 
who shall be the attorney of record therein 
and be responsible for the conduct 
thereof." 

(4) The present subsection (2) of Section B be 
renumbered so that it shaU become the new Sub­
section (3) of Section B .  

The vote on this motion was 7 to I .  
Alcoholism and the Profession 

The Board adopted the following Resolution: 
' ·Whereas there appears to be a strong 
correlation between malpractice claims, dis­
ciplinary proceedings, disbarments and 
alcoholism and 
Whereas a number of individuals have 
suggested to the Board of Governors the 
need for an examination of what they believe 
to be a serious problem of alcoholism exist­
ing among members of the Washington State 
Bar Association, now, therefore, 
Be it resolved that local bar associations in  
the  State of Washington be encouraged 
to inaugurate, where the local bar deems it 
appropriate, special committees to investi­
gate the prob lem of alcoholism in the 
profession. 
Be it further resolved that such local Bar 
committees make recommendations to the 
Board of Governors with a view toward 
determining the role of the Washington 
State Bar Association in assisting to allevi­
ate the problems of alcoholism among its 
members and to assist members of the 
A ssociation who are afflicted with this 
disease . ' '  

The Law Schools and the Code of Professional 
Responsibility 

The entire subject matter of the Law Schools 
and the Code of Professional Responsibility, 
the treatment of ethics questions on the bar 
examination, ethics courses taught in the 
law schools, and other related questions were 
referred to the Legal Education Liaison Com­
mittee and to the Board of Bar Examiners for 
investigation, study and recommendation. 

Taxation Section 
The Legislative Request of the Taxation 

Section was referred to the Legislative Com­
mittee for consideration and recommendation to 
the Board. D 



CREDITOR-DEBTOR SECTION 
B.r THOMAS R. DREILING 

The Executive Committee of the Creditor­
Debtor Section met Saturday, November 16 .  
1974. 

U nder old business, Chairman Middlebrooks 
indicated that the re-draft of Laborers and Ma­
terialmen's Proposed Lien Law has been sub­
mitted to the legis lat ive committee.  Dave 
Wil liams suggested that the t i t le  companies 
and banking industry be notified of the bill so 
that their support could be gathered for the 
January session of the legislature . 

Efforts wil l  continue in the subcommittee 
reviewing pre-judgment remedies. Chuck Ekberg 
will continue as chairman of that subcommittee 

and efforts will now be directed in drafting and 
proposing local court rules concerning pre­
judgment attachment, replevin and garnishment 
procedures. 

The receivership rules the Creditor-Debtor 
Section recommended for adoption last year 
have been sent to the Board of Governors for 
approval . No action has been taken on that matter 
to date. l n  order to coordinate with the Seattle­
King County Bankruptcy Section. Pete Middle­
brooks and Joe Barreca will meet with Eugene 
Craig and Phil Hutchison in the near future. 

Under new business, Middlebrooks indicated 
he will be working with Craig Sternberg and the 
Hon. Robert Skidmore on a membership drive 
for the Section. There are presently 7 1  dues­
paying members and it is hoped that before the 
end of the year we will have 200 members. 

Programs for Year 

The proposed Section programs this year 
include: 

I .  Continued work on the revision of the 
Agricultural Lien Laws contained in RCW 
60. 12 .0 10  et seq.; 

2. Pre-judgment remedies and self-help 
provisions; 

3. Public Construction Lien Law: 
4. Private Construction Financing Lien Law 

(the Columbia Wood Products Case and its 
problems); 

5. The proposed Bankruptcy Act; 
6. Revisions on Bankruptcy rules (especially 

concerning adversary proceedings); 

Section Reports e 

7. Collection company practices; 
8. Problems of usury as interest rates remain 

abnormally high; 
9 .  The certification of specialists in the 

creditor-debtor area; and 
10. Miscellaneous. 

cNew Usury Law Passed 
Attention was drawn to the recently enacted 

Federal Act entitled the Debt Limit and Usury 
Ceiling Act of 1974. This Act overrides state law 
for national banks,  state banks,  savings and 
loans, and small business investment companies 
concerning usury laws. The new ceiling on inter­
est, according to this act, is five points above the 
Federal Reserve Discount Rate for ninety day 
notes. Since this legislation has not yet been 
provided in the loose-leaf services, it was sug­
gested that interested persons review USCAAN 
for the last few days in October to get the exact 
working of the Act. 

TAXATION SECTION 
By MALCOLM KATZ 

I n  Estate of Ellsasser, 6 1  Tax Court no. 26  
( 1 973), a unanimous Tax Court concluded for 
the first time that a passive investor was subject 
to the self-employment tax on his share- as a 
l imited partner-of the partnership's undis­
tributed taxable income. The l imited pa11ner's 
share was part of his "net earnings from self 
employment" and "wages." as defined in Sec­
tion 1402 (A) of the Internal Revenue Code, and 
was therefore subject to both FICA and FUTA 
taxes. That code section, said the coU11, includes 
both income derived by an individual from a 
trade or business carried on by him. as well as a 
partner's distributive share of income from a 
trade or business carried on by a partnership, 
and there was nothing in the statute which sug­
gested a distinction between general and limited 
partners. 

The impact of the holding in Ellsasser i s  
extremely far reaching. Not only does i t  affect 
the economics of limited partnerships without 
exception and substantially decreases their 
attractiveness for high bracket taxpayers, but its 
application to several types of taxpayers who, 
whether by desire or otherwise, might be deemed 
to be partners, e.g. ,  valid family partnerships, 
so called "silent" partners, certain associate or 
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junior partners or other taxpayers who receive a 
percentage of a business' profits, is very unclear. 
And conversion of equity positions, when a 
limited partnership begins to produce a taxable 
income, into debt i nterests wi l l  pose many 
problems. 

Wholly aside from whether the court's ration­
ale was correct or whether remedial legislation 
would be desirable, who would have thought 
that a limited partner would have had to pay 
self-employment taxes on an investment that 
happened to produce some taxable income! 

YOUNG LA WYERS SECTION 
By LAWRENCE B. BAILEY 

Rafael Stone and Bill Burns have been elected 
to fill vacancies on the Board of Trustees of the 
Section from the first and fifth congressional 
districts, respectively. Rafael is a 1 973 graduate 
of the University of Washington Law School 
and is presently associated with the Seattle law 
firm of Foster, Pepper & Riviera, while Bill is 
a 1 973 graduate of Gonzaga U niversity Law 
School and is associated with the Spokane law 
firm of Paine, Lowe, Coffin, Herman & O'Kelly. 

The Board of Trustees has been meeting on a 
monthly basis in  order to direct the work efforts 
of the Section. F i ve committees have been 
established. These are as follows: Continuing 
Legal Education; Professional Career Develop­
ment ;  Law Focused Education ; Mental  
Health; and Membership and Program. 

The Continuing Legal Education Committee 
is planning a criminal justice seminar next spring 
in cooperation with Criminal Justice Section of 
the American Bar Association. This committee 
is also tentatively planning a seminar for the 
late spring or early summer, 1 975 on Expert 
Witnesses. Crane Bergdahl of Pasco and Paul 
Chemnick  are the co-chairpersons of this  
committee. 

The Professional Career Development Com­
mittee is planning to present a "Career Day" 
at each of the three law schools in the State. The 
Committee is making available a panel of young 
lawyers engaged in various types of legal prac­
tice, i .e . ,  large firm. small firm, corporate law 
department, federal and state governmental 
agencies, legal services ,  etc . ,  to make short 
presentations on their type of legal practice 
and to answer questions from law students. The 
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Executive Director of the Washington State Bar 
Association, Eddie Friar, will also be a panel 
member to explain the function and activities 
of the State Bar Association. The committee i s  
also in  the process of  conducting a survey of 
first and third year law students as a part of the 
overall State Bar Association effort to predict 
future growth, employment trends and employ­
ment possibilities. The results of this survey will 
be published in a future issue of the Bar News. 

The Law Focused Education Committee is 
planning to publish once again the "Youth and 
The Law Bulletin." This bulletin will be directed 
to high school students and wil l  attempt to 
explain basic legal concepts, rights and liabilities. 
The co-editors of the bulletin, Leslie Stomsvik, 
James J .  Helvling, and Werner Boettcher, hope 
to publish its first edition this next winter. 

As an additional project this year, the Sec­
tion has contracted with the Federal Disaster 
Ass istance Admini stration to provide legal 
assistance to disaster victims in  need of legal 
services. In the event of a disaster in the State, 
the Board of Trustees is organized to establish 
panels of attorneys to volunteer their legal 
services to aid disaster victims. 

There are many opportunities for involvement 
in the Section and if you have not yet become 
a Section member, we would urge you to do so 
by completing and returning the membership 
application. Any member of the Washington 
State Bar Association under the age of 37 years 
or any member admitted to practice for less than 
five years is eligible for membership .  If you are 
interested in being a member of a committee, 
please indicate your preference. 

-----------------------------------------
TO: YOUNG LAWYERS SECTION 

WASHI NGTON STATE BAR 
ASSOCIATION 

505 Madison, Seattle, WA 98 1 04 

Enclosed i s  my check for $5.00. Please enroll 
me as a member of the Washington State Bar 
Association Young Lawyers Section. 

Name _ _ _ _ _ __ __ _ _ _ ____ _  _ 

Address _ _ _ _ ____ _ _ _ ____ _ _  _ 

City _ _ _ _ __ State _ _ _ _  _ Zip, _ _ _  _ 



CRIMINAL LAW SECTION 
By PAT HARBER AITKEN 

The Criminal Law Section voted overwhelm­
ingly last year to support certification in the 
criminal law area. The Executive Committee of 
the section drew up the following proposal for 
Standards for Certification in the Criminal Law 
Specialty and would Like your suggestions and 
comments. 

Please send any suggestions you may have 
to Patricia Aitken, Chairperson of the Criminal 
Law Section at W554, King County Courthouse, 
3rd and James, Seattle, WA 98104, or contact 
any of the members of the Executive Committee 
listed below: 

J. Dean Morgan 
410 West 12th 
Vancouver, WA 98660 

Edward Gene Holm 
Suite 30 1 ,  Thurston County 

Savings and Loan Bldg. 
Fifth and Columbia 
Olympia, WA 9850 1 

699-2441 

943-6747 

Edmund E. Lozier 
60 l Tacoma Mall Office Bldg. 
Tacoma, WA 98409 

Mark E. V ovas 
Broadway Center Bldg. 
72 1 Jefferson 
Spokane, WA 9920 1 

Frank A. Peters 
955 Tacoma Ave. South 
Tacoma, WA 98402 

Barbara Durham 
615 Lyon Bldg. 
Seattle, WA 98 l 04 

R. Max Etter, Sr. 
5 1 1  Spokane & Eastern Bldg. 
Spokane, WA 99201 

Patrick D. Sutherland 
3 10 Thurston County Courthouse 

474-0744 

326-5220 

383-5891 

682-1882 

747-6038 

Olympia, WA 98501 753-8094 

The Honorable Frank L. Sullivan 
Rm. E. 338 
King County Courthouse 
3rd and James 
Seattle, WA 98104 344-4172 

Standards for Certification in 
the Criminal Law Specialty 

I. SCOPE OF SPECIALTY: The Criminal Law Specialty 
includes ( I) all criminal proceedings for offenses punishable 
by loss of liberty, regardless of their denomination as 
felonies, misdemeanors, or otherwise (ABA Standards 
Relating To Providing Defense Services, § 4.1). (2) collat­
eral proceedings arising from the initiation of a criminal 
action, for example, extradition, mental competency, post 
conviction and other proceedings adversary in nature, 
whether or not classified as civil matters (ABA Standards 
Relating To Providing Defense Services, § 4.2). (3) civil 
and administrative matters unconnected to a criminal court 
proceeding, but slill punishable by loss of liberty, for 
example, mailers before the parole board or the juvenile 
court, or matters brought pursuant to the involuntary mental 
commitment laws. Lawyers within the specialty are those who 
meet or exceed the requirements set forth in the attached 
standards for certification, and who are active members 
of the Washington State Criminal Law Section. 

II .  ESTABLISHMENT OF THE CERTIFICATION PANEL 
A. NUMBER OF MEMBERS AND MANNER OF 

APPOINTMENT: The Certification Panel of the Criminal 
Law Specialty shall have twelve ( 12) members appointed 
by The Board of Governors on the advice of the Specializa-

tion Board. Three (3) members. including the chairperson, 
shall also be members of the Executive Committee of the 
Criminal Law Section. The chairperson shall be designated 
by the Board of Governors. (para. 4, subpara. 3*) 

B. TERMS OF MEMBERS: The terms of the mem­
bers of the Certification Panel shall not exceed four (4) 
years and are not renewable. Subject to the foregoing, the 
terms of office of the members of the Panel shall be estab­
lished by the Panel itself. (para. 4, subpara. 4) 

C. RULES AND REGULATIONS: The Panel will 
promulgate its own rules and regulations subject to the 
approval of the Specialization Board. (para 4, subpara. 4) 

D. REPRESENTATION: The Panel shall be com­
posed as to give fair representation to the various geographical 
areas of the State, and fair representation among prosecutors, 
public defenders and private defense counsel. {para. 4 ,  
subpara. 5) 

II I. POWERS OF THE BOARD OF CERTIFICATION 
A. ADMINISTRATION: The Certification Panel 

shall administer the program in the criminal law specialty 
under the general guidance of the Specialization Board. 
(para. 4, subpara. 2) 

B. SPECIFIC RESPONSIBILITIES: The Panel 
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shall establish standards for certification. the scope of the 
specialty. and the examinations for certification and recerti­
fication, all subject to the approval of the Specialization 
Board. (para. 4. subpara. 1 )  

C .  ANN UAL REPORT: The Panel shall make an 
annual written report of  its operations to 1he Specialization 
Board at least �ixty (60) days prior to each annual meeting 
of the Washington State Bar Association. (para. 1 4 .  
subpara. c) 

D .  OFFICE SPACE: A t  its discre.tion. the Panel 
may apply to the Board of Governors or other appropriate 
agency for office space, facilities. funds or staff assistance. 
(para. 14,  subpara. d) 

IV .  LIMITATIONS ON THE POWER OF THE 
CERTIFICATION PANEL 
A .  NO LIMITATION ON RIGHT TO PRACTICE 

LAW: No standard shall be approved which sha\J in any 
way limit the right of a certificate holder to practice law 
in all fields. (para. 5, subpara. a) 

B. NO REQUIREMENT OF SPECIALIZATION: 
No lawyer shall be required to obtain a specialty certificate 
before he can practice criminal law. (para. 5, subpara. b) 

C. I N D I V I D UALIZATION: All requirements for 
and all benefits derived from certification are individual and 
may not be fulfilled by or attributed to the law firm of which 
lhe special isl is a member or associate. (para. 5. subpara. c) 

0. PARTICIPATION IS VOLUNTARY: Partici­
pation in the plan shall be voluntary. (para. 5. subpara. d) 

E. L I MITATION ON NUMBER OF SPECIAL­
Tl ES: No lawyer shall be admitted to lhe criminal law 
specialty if he presently holds certificates in three (3) or 
more 01her specialties. (para. 5, subpara. e) 

F. FEES: No fee shall be established by the Certi­
fication Panel, but it may collect fees for filing an application 
for cerlificarion or recertification or for the granting of a 
certificate. provided that such fees have been established 
and authorized by the Board of Governors of the Wash­
ington State Bar Association. (para. 13) 

G. GIVING NOTICE OF SPECIALIZATION: 
Prior to certifying each lawyer in the specialty, the Panel 
shall require that he agree to abide by all rules and regula• 
lions promulgated pursuant to the specialty program. 
and that he agree lo make no statement respecting his 
certification 01her than as follr,ws: 

I .  He may state in recognized and conventional 
legal directories or law lists that he is certified 
by the SpeciaJization Board in the criminal law 
field in the following words: "certified specialist 
in criminal law-Washington State Bar Legal 
Specialization Board'' .  

2 .  He may circulate among lawyers only. a brief, 
dignified notice that he is rendering a special­
ized legal service and the fact that he is certified 
by the Specialization Board in the criminal law 
field. the notice to be in the following words: 
. . certified specialist in criminal law-Wash­
ington State Bar Legal Specialization Board . . . 

3. He may display in his office the certificate of 
specialization. 

H. PROTECTION FOR REFER R I N G  ATTOR­
NEYS: Prior to certifying each lawyer in the specially. 
the Certification Panel shall require that the applicant agree 
thal when a client is referred to him by another lawyer. 
he shall not take advantage of his position to enlarge the 
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scope of his representation. He shall not represent the client 
in other matters wi1hou1 first notifying the lawyer who made 
the referral. (para. 10) 

V. STANDARDS OF CERTIFICATION 
The Executive Committee of the Criminal Law Sec. 

tion recommends to the Cerlificaiion Panel when the same 
is established. and to the Special ization Board and the 
Board of Governors. that the following standards governing 
the crim!na! !aw specialty be established: 

A. GENERAL REQU I REMENTS: 
I .  The lawyer applying for certification must be an 

active member in good standing of the Washington 
State Bar Association and of its Criminal Law 
Section. 

2. He must be in actual practice of law within the 
State and have. an office within the Slate for that 
purpose. (para. 6. subpara. a) 

B. SPECIFIC REQUI REMENTS: 
1 .  Length of practice: 

a. Actual Law Practice: 
The applicant must have engaged in the 
actual practice of law for the five (5) years 
immediately preceding his application for cer ­
tification. The applicant shall be required to 
have engaged in actual law practice within 
Washington for not less than two (2) years 
immediately preceding application for cer­
tification. (para. 6. subpara. c(i) 

b. Equivalent Experience: 
If acquired after admission to the practice 
of law, the following types of experience may 
be substituted for actual law practice: 
( l )  Full time teaching of subjects within the 

specialty. 
(2) A full time clerkship for a justice of a State 

or Federal Appellate Court; provided that 
this type of experience shall not supplant 
more than one ( I )  year of actual law prac­
tice and provided that the applicant, dur­
ing this  clerkship. was "substantially 
involved . . within the criminal Jaw specialty 
as the term "substanlial involvement" is 
defined hereunder. 

(3) As a court commissioner or hearing 
examiner, for example, as a courl com­
missioner in juvenile court or hearing 
examiner with a parole board. provided 
again, that the applicanl was "substantially 
involved" within the specialty area as 
. . substantial involvement . . is hereunder 
defined. 

(4) As a Judge of a court, provided again that 
he was "substantially involved" within 
the specialty area as hereunder defined. 

(5) Such other types of experience as may be 
approved in the individual case by the 
Certification Panel. (para. 6, supara. c(i) ) 

2. Substan1ial lnvolvement: To be certified. the 
lawyer must have been . .  substanlially involved" 
in the criminal law specialty for a period of not less 
than four (4) years immediately preceding appli­
cation for cerlifica1ion. Not less than two (2) of 
such years shall have been in the State of Washing­
ton. · ·substantial involvement" means that the 



lawyer has spent not less than fifteen ( 15) percent 
of his 1otal working time during each year of the 
required four (4) year. minimum period on matters 
within the scope of the criminal law specialty as 
that term has been defined in paragraph l above. 

. .  S ubstantial involvement ' '  is shown when 
the lawyer ( I) supplies a general statement io the 
Certification Panel. on a form satisfactory to it, 
that he spent not less than fifteen ( 15) percent of 
his time within the specialty during the required 
period and (2) corroborating information complying 
with one of the following subparagraphs: 
a. Computation by time: 

Jf the lawyer elects to compute substantial 
involvement by means of time spent, he 
shall provide an estimate of his total time spent 
in the law practice during the required period 
of substantial involvement. In  addition, he 
shall provide the court of filing_. cause title, 
cause number, type of case (e.g .. felony , parole 
revocation. juvenile). charge, type of disposi­
tion (e.g., trial. plea). and result obtained. He 
shall specify time spent on each listed case and 
his manner of arriving at the amount of time 
spent (e.g., estimate. reference to written time 
records). At its discretion, the Cenification 
Panel may make written or oral inquiry of the 
lawyer with respect to statements of time spent 
and may require such additional supporting 
information or records as it may deem neces­
sary. Listed cases may include felonies. 
misdemeanors, appeals, juvenile proceedings. 
civil involuntary mental heallh commitment 
proceedings, parole board proceedings, proba­
tion revocations. extraordinary writs. or 
other proceedings within the specialty. provided 
that felonies. misdemeanors, juvenile proceed­
ings and appeals account for not less than 
eighty (80) percent of the listed time spent. 

lf the lawyer elects to compute substantial 
involvement by time spent. he shall also list 
two felony jury cases tried by him during the 
required period. 

b. Computation by number of cases: 
If the lawyer elects to compute substantial 
involvement by number of cases handled. he 
shall state information showing that he has 
been principal counsel of record in all of the 
following proceedings: 
( I) During the last three (3) years of the 

required period of substantial involvement. 
not less than eight (8) trials in felony cases, 
of which four were jury trials. 

(2) During the same three (3) year period, 
not less than two (2) appeals or extra­
ordinary writ proceedings to the Court of 
Appeals of the State of Washington, Wash­
ington State Supreme Court. United States 
Court of Appeals or the United States 
Supreme Court, both of which shall have 
been carried through to the completion of 
oral argument on the merits. However, in 
lieu of this requirement, the applicant may 
submit four (4) additional felony trials.  

(3) During the same three (3) year period, 

not less than sixty (60) additional matters 
within the scope of the specialty, with not 
less than ten ( 10) nor more than twenty­
five (25) of such matters to have been con­
cluded in each of the twelve ( 1 2) month 
periods preceding the date of application 
for certification. (para. 6, subpara. c(ii), 
para. 15, subpara. a) 
If the lawyer elects to compute substantial 

involvement by the number of cases handled, 
he shall, with respect to each case relied upon. 
proved the court offiling, cause title. cause num­
ber. lype of case (e.g., felony, parole revoca­
tion. juvenile), charge, type of disposition 
(e.g . •  trial. plea), and resull obtained. 

3. Examinations: The applicant shall take a written 
and an oral examination to demonstrate sufficient 
knowledge. proficiency and experience in the 
specialty. The examination shall be  prepared. 
administered and graded under the direction of the 
Certification Panel. (para. 6. subpara. c(iii) ) 

VI. GRANDFATHER CERTIFICATION 
A .  A P PLICATION A N D  COMP LETION OF 

REQU I R EMENTS: The application for grandfather 
certification must be submitted within two (2) years after the 
Certification Panel has been established. All requirements 
for grandfather certification must be completed and satisfied 
within one year after the date of application. (para. 6. 
subpara. b(i) 

B .  LENGTH OF PRACTICE: The applicant must 
have had a minimum of ten { 1 0) years of actual law practice 
or equivalent experience as of the date of establishment of 
the Certification Panel. (para. 6, subpara. b(ii) ) 

C. SUBSTANTIAL INVOLVEMENT: The appli­
cant shall show substantial involvement during a five (5) 
year period immediately preceding application for certifica­
tion. Substantial involvement for grandather certification 
is shown when the applicant certified that he has spent 
fifteen ( 15) percent or more of his time in each year of the 
required period working on matters within the specialty. and 
when he satisfies either paragraph V-B-2-a or all of the 
following: 

(I)  Fourteen ( 14) felony trials, with at least seven 
(7) of those being before a jury; 

(2) Three (3) appeals or extraordinary writs 
carried through to oral argument on the merits. 
or in the alternative, an additional six (6) felony 
trials; and 

(3) One hundred ( JOO) matters within the scope of 
the specialty, with not less than ten ( I O) nor 
more than thirty (30) of those being concluded 
in a given year. (para. 6, subpara. b(iii), para. 15 ,  
subpara. a) 

0. EXAMINATION: The lawyer shall pass an oral 
examination and an abbreviated written examination as pre­
pared. administered and graded by the Certification Panel. 
(para. 6. subpara. b(iv) ) 

VII .  RECERTIFICATION 
A. PERIOD: Recertification is required every five 

(5) years. {para. 7, subpara. a) 
B .  LENGTH OF PRACTICE AND SUBSTAN­

TLAL INVOLVEMENT: To be recertified. the lawyer 
must show that he has been in actual practice of law during 
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the period of certification, or has engaged i n  equivalent 
experience during that period, equivalent experience being 
defined as in Section IV-B-1-b above. Furthermore, the 
lawyer must show substantial involvement in the specialty 
area as that term is defined i n  Section V-B-2 above. (para. 7, 
subpara. b(i) ) 

C. SPECIAL EDUCATIONAL EXPERIENCE: 
In addition to the foregoing, the lawyer shall make a satis­
factory showing of special educational experience oht;,iine<I 
in the specialty field during the immediately preceding 
period of certification. The requirement of special educa­
tional experience is satisfied by either: 

I. Attendance and completion of a program of 
study for criminal law specialists developed 
and approved by the Certificational Panel; or 

2. Fulfillment of any three (3) or more of the 
following, involving a total of not less than 
fifteen (15) hours per year of efforl: 
a. Teaching a course in criminal law. 
b. Completion of a post graduate law school 

course in criminal law. 
c. Participation as a panelist or speaker on a 

symposium or similar program in criminal 
law, 

d. Attendance at a lecture series or similar 
program concerning criminal law, and spon­
sored by a qualified educational group. 

e. Authorship of a book or article on criminal 
law published in a professional pubJjcation 
or journal. 

f. Active participation on a professional 
committee dealing with a specific problem 
of criminal law. 

g. Rigorous and structured self•study in  
criminal law. 

h. Structured apprenticeship under a certified 
Washington criminal law specialist. 

i. Such innovative and educational programs 
in criminal law as may be approved from 
lime to time by the Certification Panel. 
(para. 7, subpara. b(iii), para. 15. subpara. b) 

For purposes of this paragraph Vl-C•2, "criminal 
law" means criminal law, criminal procedure, or a closely 
related subject approved as such by the Certification Panel. 

D .  RECERTIFICATION AS ORIGI NAL AP­
PUCANT: In the event that a lawyer fails to meel the 
requirements for recertification, he may apply and qualify 
in the same manner as an applicant for original certification. 
(para. 7. subpara. c) 

VIII. DE-CERTIFICATION 

A. B Y  THE SPECIALIZATION BOARD: A 
certificate or specialty may be revoked by the Specializa­
tion Board if the program for certifica1ion in the criminal 
law specialty is terminated. (para. 8) 

B .  BY THE BOARD OF CERTIFICATION: A 
certificate of specialty may be revoked by the Certification 
Panel if after a hearing held on appropriate notice it is 
determined that: 

I .  The certificate was issued contrary to appli­
cable rules and regulations; or 

2. The certificate was issued to a lawyer who is 
not eligible to receive a certificate or who made 
any material false statement or misstatement of 
material fact to lhe Certification Panel; or 
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3 .  A certificate holder has failed to abide by the 
code of professional responsibility and/or by all 
applicable rules or regulations; or 

4, A certificate holder has failed to pay any 
required fee; or 

5. The certificate holder files a written request 
for decertification and surrenders his certifi­
cate. (para. 8, subpara. a-d) 

IX. PROCEDURE AFTER REJECTION OF 

APPLICATION: 

A. RIGHTS OF APPLICANT AFTER FAILURE: 
If the application of any candidate is rejected by the Cer• 
tification Panel. the Panel shall inform the applicant of the 
reasons for the rejection. If the rejection is for reasons other 
than failure to pass the written or oral examination, the 
applicant shall have a right to have his application recon­
sidered. I n  aid of such reconsideration. he may within six 
(6) months following rejection furnish such additional proof 
as shall be pertinen1 to the reasons for the rejection. If the 
rejection is because of failure to pass the written or oral 
examination, or both, the applicant may, without reapplying 
take the next succeeding examinations which are offered; 
provided, that he notify the Panel that he will re-examine, 
that such notice is given at least thirty (30) days before 
commencement of the re-examination, and that any 
additional fees established by the Board of Governors 
for the re-examination are paid at the time notice is given. 

B. FAILURE NOT TO BE ANNOUNCED: The 
failure of any applicant to receive approval shall not be 
published. 

C .  A D DITIONAL APPLI CATIONS AND EX­
AMINATIONS: There is no limitation on the number of 
times an applicant may apply and examine for certification 
in the criminal law specialty. (para. 1 I ,  subpara. b) 

0. RIGHT OF APPEAL: A lawyer who is refused 
certification. recertification, or whose certificate is revoked 
by the Certification Panel may appeal the ruling of the Panel 
to the Legal Specialization Board by giving written notice 
of such appeal within thirty (30) days following the day of the 
ruling by the Panel. Such written notice shall be given to the 
Panel and within ten ( 1 0) days of receiving it, the Panel shall 
lransmjt or cause to be transmitted to the Legal Specializa­
tion Board all papers, documents or other items relating to 
the case being appealed. The decision of the Legal Specializa­
tion Board may not be appealed and is final when made. 
(para. 9) 

*References are to the Specialization Plan adopted by the 
Board of Governors. 



SEATTLE-KING REPORT 
By GERALD G. TUTTLE 

I n  the November, 1974 issue 
of the Washington State Bar 
News, i t  was i ncorrectly stated 
that Terry Lukens formerly 
clerked for the Oregon State 
Supreme Court. H is clerkship 
was with Chief Judge Schwab of 
the Oregon Court of Appeals. 

David M. Shelton of Seattle 
was appointed to the State 
Advisory Council on  Criminal 
Justice Services. He fil ls  the 
vacancy created by the death of 
Seymour Kaplan of Seatt le .  
Shelton is a partner i n  MacDon­
ald, Hoague and Bayless. 

COWLITZ REPORT 
B,· 0. H. HUSEMOEN 

President William Dowell has 
decreed that there shall be more 
Cowlitz reports in the Bar News 
and, therefore, i n  accordance 
with his edict, a more frequent 
report of the infrequent Cow­
litz County Bar Report will be 
forthcoming. 

Walker & Dowell's new offices 
wil l  probably be ready about 
the time this report hi ts the press. 
Located in the Bank of the West 
B u ild ing  i n  Longview,  the 
offices are going to be  the 
ultimate i n  decor and conveni­
ence. Rumor has it that white 
carpeting, st.and-up work areas, 
conference tables ,  sofas and 
hidden telephones are the order 
of the day. 

Kenneth Cowsert has joined 
the Cowlitz County Prosecuting 
Attorney's staff as a deputy. 
He has been in Cowlitz County 
for over four months, but this 
reporter apparently over­
looked his arri val in p rior  
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reports. William Trippett has 
left the Prosecutor's office and 
has associated himself with 
Walker & Dowell. 

Klingberg, Houston, Reitsch, 
Cross & Frey have remodeled 
their offices again, providing for 
new offices and a different 
arrangement of the pecking 
order. 

Paul R. Roesch has joined the 
firm of Studley, Purcell, Spencer 
& Guinn, effective January I .  
I 975. Keeping i n  line with all 
other offices , they have also 
remodeled, providing for addi­
tional office space. 

The annual Christmas party 
was i ts  usual success, with 
the newly-formed Skit  Com­
mittee providing the entertain­
ment which included the annual 
Cowlitz County Superior Court 
Judge Roast. 

ISLAND REPORT 
By TED ZYLSTRA 

In an election determined by 
38 votes, Dave Thiele retained 
the office of Prosecuting Attor­
ney. His opponent, Dave Strong, 
left immediately after the elec­
tion for sunny Spain where he 
fu lfil led h i s  N aval Reserve 
respon sibi l i t ies .  Tough duty .  
Mike Tull ( Gonzaga '74) has 
been assisting in the Prosecu­
tor's office. 

The Island County Sheriffs 
race, which was decided by 2 
votes. prior to the recount. is the 
subject of an election contest 
according to Ed Beeksma, attor­
ney for the contestant. 

John Watson enjoyed the 
Thanksgiving holiday in Bakers­
field (if it i s  possible to enjoy 
anything in Bakersfield). 

The recent local Bar Seminar 
led by Dave Thiele concerned 
itself with prope1ty rights aris-

ing out of meretricious relation­
ships. The principal inquiry was 
whether a long weekend was 
sufficient  t ime to create "a 
lasting relationship." 

Harold Baily ' s  column on 
wines now appears monthly in  
the local press .  He demonstrates 
an expertise which has never 
been exhibited in h i s  briefs. 

SKAGIT REPORT 
By DAVID A. WELTS 

The abbrev iated Skagit  
Report recognizes: 

I. The high water mark of 46 
lawyers in  th is  county .  
( Might not sound like many to 
you Big City lawyers. but for u s  
-wow! over crowded; don't  
bother to inquire.) 

2 .  The higher water mark of 
35  percent at a business meet­
ing. (Good percentage) 

3 .  One fine "integrated' ·  (with 
ladies) party to meet all those 
new lawyers' wives. 

4. Arnold Whedbee and John 
Moffat (Northwest Legal Ser­
vices) joining our Association. 

5.  Whatcom County claiming 
75 or 90 or some such number 
of attorneys now. 

6. I s land County c la iming 
only 12  members-certainly no 
match for their Judge ( Howard 
A. Pat1ick). 

7 .  Judge Charles Stafford who 
spent all those years on our 
Bench, then went Big City,  but 
is now telling everyone to get 
out of the City. (Go to Whatcom 
County.) 

8. No mention herein of San 
Juan County because that ' s 
where I am going. 

9. It's 1975 and THE War was 
over 30!  years ago. (For you 
oldtimers) 
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� Lawyer / Public 

Educating Public on 
Lawyer Use is Major 

Tasks, says 
ABA President 

Educating the public on when 
and how to use a lawyer is a major 
task challenging the legal profes­
sion. James D. Fellers, ABA 
President, said legal problems are 
like medical problems - it  is 
better to prevent them from aris­
ing than to resolve them after 
they arise. 

He said that the bar must seek 
ways to cut legal costs through 
such means as prepaid legal ser ­
vices plans,  increased use of 
non-lawyer assistants, establish­
ing law offices outside high-rent 
areas, specialization ,  and 
technological improvements 
such as computerization. 

These efforts should be 
accompanied by a campaign to 
prevent legal difficulties from 
occuring. 

''Today, it is the rare individual 
indeed who considers consult­
ing with a lawyer prior to choos­
ing a path which clearly involves 
potential legal difficulties ,"  
Fellers said. "Most Americans 
are their own legal advisors, 
until they become embroiled in 
critical legal problems." 

Fellers discussed two ABA 
projects which he said would 
help achieve the Association's 
goals. One, being conducted by 
the A BA Standing Committee 
on Lawyer Referral Service, 
involves production of a series of 
preventive law firms, and a 28-
minute television documentary 
which would depict generally 
when and why an attorney should 
be consulted. 

The second project, proposed 
by the ABA Section of Family 

Law, would establish panels of 
retired attorneys to provide free 
legal assistance to low-income 
elderly in their communities. 
The project would be carried 
out in cooperation with local 
and state bar associations. 

Fellers praised the proposal, 
saying "it  encourages maximum 
use of human resources which 
society and the bar have 
neglected." 

Gift Tax Revision 

The Inheritance and Gift Tax 
Committee of the Tax Section 
has prepared a revision of the 
gift tax Chapter RCW 83 .56 .  
The Tax Section has submitted 
the proposed revision to the 
B oard of G overnors with a 
recommendation that it be sub­
mitted by  the Bar Association 
to the next session of the legis­
lature. The proposed legislation 
contains no changes in rates, 
deductions or exclusions. I t s  
thrust is to  simplify language and 
procedures for collecting and 
contesting gift tax assessments. 

The next task of this committee 
is to review the RCW chapters 
on I n heritance Tax.  This 
review wil l  involve an examina­
tion of rates ,  deductions and 
exclusions, as well as procedures. 
The members of the Bar are in­
vited to submit any written com­
ments or suggestions which they 
would care to make with respect 
to the Inheritance Tax of the 
State of Washington to this  
committee. 

Comments should be 
mailed to Dudley Pancho!, 1 1 1 7 
Norton Bui ld ing,  Seattle , 
Washington 98 1 04.  
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U.S. Supreme Court's 
Initial Conference 

Handles 1,000 Cases 

Chief Justice Warren E .  
Burger said this Fall that 1 ,0 I I 
c"ses  including. 45  .special 
motions faced the nine Justices 
of the Supreme Court at the first 
conference of their new Term 
during the week of Oct. 7 .  

The Chief Justice added that 
some solution must be found to 
the problem of an ever increas­
ing caseload if the quality ex­
pected of the Supreme Court is 
to be maintained. 

Chief J ustice Burger made 
his statement on the eve of the 
first week of hearings of the new 
Term. Twelve cases were 
scheduled for the week, followed 
by fifteen the following week. 

I n  l ine with the po l icy of 
recent years. one hour was 
assigned to the hearing of most 
of the cases; on several occa­
sions, however, more than one­
as many as four-were heard 
together in a single hour. I n  
earlier years two hours were 
given to the hearing of the aver­
age case. 

The number of cases await­
ing as the Justics reconvened for 
a new Term passed the 1 ,000 
mark for the first time i n  Court 
history. Part of the work was 
done at the Conference table, 
part of it in exchanges of memo­
randa. When it is realized that 
the Conference decisions rep­
resented the final judicial act in 
hundreds of cases ,  i t  can be 
realized how heavy a burden the 
decisions of the first week 
represented. 



BAeK6R.Ell1NE ANE SiEbEeTIEIN PATTER.Ni 

EIF clllSTieES EIF THE WA5ittIN6TEIN STATE 

5il1PREME eEJllR.T: 1889-19721 

Mary Fagan* 
Ken Hamernik 
Pat Youngblood 

In the past twenty years a number of qualita­
tive studies have been made of the United States 
Supreme Court and of some state high courts. 
These studies have focused on procedural aspects 
of judicial selection, voting behavior, and ideo­
logical attitudes of high court judges. To our 
knowledge, an inclusive study of the Washington 
State Supreme Court has not been undertaken. 
I n  light of the paucity of information, it has been 
our purpose to collect data concerning the pre­
bench characteristics of the sixty-six justices who 
have served full-time on the state's highest court 
since 1889 and to suggest further research areas. 

The clerk of the Supreme Court provided us 
with valuable information. Who ' s  Who for 
America and Washington State added back­
ground characteristics to our compilation. News­
papers, academic theses, The Washington Re­
ports , and Bar News provided other data.** 

Having compiled this information, we isolated 
certain variables to find continuities in the social, 
legal and political characteristics of the men 
chosen to serve on the Supreme Court. The lives 
and activities of these justices, spanning more 
than a century, created a number of problems in 
interpreting the variables. For example, birth­
dates ranging from 1838 to 1931 and birthplaces 
extending across the continent led to a difficulty 
in determining which justices were born in 
urban communities and which in rural environ­
ments. Through verbal communication with the 
U.S. Census Bureau we established the popula­
tion figure of 2500 as the point at which we 
separated rural from urban classification. Ana­
lyzing the relative prestige of law schools in 

particular years also created problems of sub­
jective interpretation. We relied on earlier studies 
by judicial scholars to establish our criteria for 
this and other variables. 

There are gaps in the judicial data which, 
when filled, will add greater meaning to our 
cumulative analyses. This study is not an end in 
itself: rather it should be a stimulus for further 
research and interpretation. The assumption is 
that background experiences and training will 
explain, to a great degree, the behavior of jus­
tices who have sat on the states high bench. Our 
task was merely to begin to accumulate often 
elusive background information. Behavioral 
analysis will later be part of a comprehensive 
history of the Washington Supreme Court. 

The Constitution of the State of Washington 
(Article IV, Section 3) provides that justices of 
the Supreme Court "shall be elected by the 
qualified electors of the state at large" unless 
"a vacancy occurs in the office of a judge of the 
Supreme Court (in which case) the governor 
shall appoint a person to hold the office'' until 
the next general election. Although technically 
our Supreme Court justices are elected on a 
non-partisan ballot, gubernatorail selection to fill 
vacancies on the Court has been as much the 
rule as the exception. Of the seventy-four posi­
tions which have been filled since the first 

*The authors are pre-law students at Washington State 
University and this article is a summary of their research 
paper submitted as partial fulfillment of the requirements in a 
political science course entitled "Judicial Process." 

** Readers having knowledge of other public or private 
sources of information on any of the justices of the Washing­
ton Supreme Cou11 are urged to contact Professor Charles 
H. Sheldon, c/o Political Science Dept. at W.S .U . ,  Pullman, 
WA 99163. Also those wishing any of the data on specific 
justices from which this summary was compiled can write to 
the above address. 
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Court election in 1889, 66% were initially filled 
by appointment and only 34% by election. Al­
though the forty justices originally appointed by 
the governor eventually came up for election, 
they enjoyed the overwhelming advantage of 
incumbancy. I n  only four cases were the 
appointed justices defeated in the first election 
following their appointment. 

Throughout the history of the Court the trend 
has been towards a marked increase in guberna­
torial appointment relative to those elected. In 
the period from 1 889-19 14, 11  justices were 
initially appointed and 12  elected, 1914- 1945, - 1 8  
appointed and 7 elected. Since World War L I ,  
20 have been appointed and only 6 elected. 

There may be numerous ramifications of this 
high percentage of Court appointments. One 
interesting result has been the frequency of 
shared political affiliation between the appoint­
ing governor and the appointed justice. We 
found the political party of twenty-seven 
appointed judges, of which 85% were of the same 
pa11y as the governor to whom they owed their 
appointment. 

It is not the purpose of this paper to criticize 
either the appointment or election method of 
selection but only to stress that it is likely that 
different selection procedures result in different 
sorts of lawyers being elevated to the bench. Such 
recruitment differences should be the basis for 
further studies of the Washington Court. 

Although it may seem relatively inconse­
quential compared to later influences, the 
environment in which a justice was born and 
raised may shape his future attitudes. Unlike 
the federal court, a substantial majority of Wash­
ington's Supreme Court justices were the 
products of rural environments. Sixty-eight 
percent of the Court came from rural back­
grounds and only 32% from urban environments. 
Forty-eight of the justices were born outside of 
Washington State, fifteen within the state and two 
were foreign-born. 

Similarly, the kind and quality of judicial edu­
cation may have a profound effect on the judicial 
philosophies of the individual Supreme Court 
justices. Information available on fifty-seven 
judges showed that 84% attended law school and 
16% 'read law' in a legal office to prepare for the 
bar. The trend is toward the former as relatively 
few justices and for that matter, lawyers, have 
'read law' since 1900. The forty-eight justices 
with institutional legal educations attended law 
schools across a wide qualitative spectrum. Un-
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like justices of the federal court, they did not 
predominately graduate from 'top flight' law 
schools. Using the date of admission to the 
American Association of Law Schools as our 
criteria for institutional quality, we found that 
3 1 %  of the justices attended ' 1st flight' law 
schools, 46% attended ' 2nd flight' (the University 
of Washington Law School, from which fifteen 
justices graduated, was included in this category), 
and 19% attended '3rd flight' schools. 

TABLE [ 

LAW EDUCATCON 
( [nformation on 57 Justices) 

Read Law - 9  
Attended Law School - 48 

I st Flight: Charter Members* 
Columbia . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
George Washington University . . . . . . . . .  I 
Harvard . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 
Northwestern . . . . . . . . . . . . . . . . . . . . . . . .  2 
University of Michigan . . . . . . . . . . . . . . . .  4 
University of Minnesota . . . . . . . . . . . . . . .  2 
University of Wisconsin . . . . . . . . . . . . . . .  I 
Yale . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

Total 15 

2nd Flight: Members admitted up until 1920 
Chicago College of Law ( 1902) . . . . . . . . .  I 
Georgetown University ( 1902) . . . . . . . . .  I 
University of Washington (1909) . . . . . . .  15 
University of I daho ( 19 14) . . . . . . . . . . . . .  2 
University of Virginia ( 1 9 16) . . . . . . . . . . .  I 
University of Oregon ( 19 19) . . . . . . . . . . . _2_ 

3rd Flight: Since 1920 

Total 22 

Duke ( 1 930) . . . . . . . . . . . . . . . . . . . . . . . . . .  I 
Willamette U niversity (1946) . . . . . . . . . . .  3 
American University ( 1947) . . . . . . . . . . . .  I 
Union Law School (same as Albany 

Law School) ( 1947) . . . . . . . . . . . . . . . . .  4 

Not yet admitted: 

Total 9 

Gonzaga . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

*The dates are the years of admission of the law school to 
the AA LS (see American Association of Law Schools, 
Proceedings 271-73 (1961) .  

The breakdown into "flights'' was at our discretion based 
on this pa11icular group of admittance dates. 



Although it is not a formal requirement of 
selection, every justice of the Supreme Court had 
a high degree of legal experience before reaching 
the bench. This experience has been diverse in 
nature; some forms of experience were common 
to many justices, others unique to a few. Twenty­
seven judges had prosecu t ing experience ,  
primarily as  city and county prosecuting attor­
neys. F ifteen judges had experience as municipal 
attorneys. Four of the justices taught law at 
some time prior to the bench and one served as 
dean of a law school. A large percentage of the 
judges had judicial experience in lower courts. 
Thirty-five justices served as Superior Court 
judges before moving to the high court. Others 
were Probate, Municipal Court, and State Court 
of Appeals judges. One justice resigned from the 
bench temporarily to serve as a military judge 
at the Nuremberg War Trials in 1 946. 

Relatively few just ices held high polit ical 
offices prior to serving on the Supreme Court. 
Political experience was more common to the 
earlier justices than i t  has been in recent years. 
Four of the earliest justices had served on the 
Territorial Council (the legislative body of Wash­
ington until statehood), one was a member of 
the Territorial Code Commission, and two were 
members of the State Constitutional Convention. 
Only eight justices since 1 889 have served in the 
state legislature. 

TA BLE Tl 
Prior Legal/Judicial/Political 

Experience of Justices 
Legal 
City Attorney . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 5  
District Attorney . . . . . . . . . . . . . . . . . . . . . . . . .  1 
U .S.  Attorney . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
Assistant U .S.  Attorney . . . . . . . . . . . . . . . . . . .  3 
Assistant Attorney Gen. for Washington . . . .  4 
Consultant to U . S.  Attorney . . . . . . . . . . . . . . .  I 

Judicial 
Superior Court Judge . . . . . . . . . . . . . . . . . . . . .  35 
Probate Judge . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
MunicipaJ Court Judge . . . . . . . . . . . . . . . . . . . . .  3 
U .S .  District Court Clerk . . . . . . . . . . . . . . . . . I 
Military Tribunal . . . . . . . . . . . . . . . . . . . . . . . . . I 
Washington State Court of Appeals . . . . . . . . .  2 

Political 
Member of State Senate . . . . . . . . . . . . . . . . . . .  8 
Territorial Legislature . . . . . . . . . . . . . . . . . . . . .  2 

Board of Education . . . . . . . . . . . . . . . . . . . . . . . I 
Mayor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
Territory Council . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Territorial Code Commission . . . . . . . . . . . . . . I 
Member of Constitutional Convention . . . . . .  I 
Out-of-State Legislators . . . . . . . . . . . . . . . . . . .  2 

Prosecuting Experience 
Dep. County Prosecuting Attorney . . . . . . . . .  I O  
County Prosecuting Attorney . . . . . . . . . . . . . .  14 
Assistant Chief Prosecuting Attorney . . . . . . .  2 
Professor of Law . . . . . . . . . . . . . . . . . . . . . . . . .  4 
Dean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

One of the most frustrating problems which we 
encountered was establishing the political affilia­
tion of the justices in order to measure the 
party balance throughout the Court. Perhaps 
because judicial elections in this state are non­
partisan, judges attempt to 'play down' their 
political affiliation. Of the fifty-two justices for 
which we detmined political party, 62% were 
Republican, 35% Democrat, and less than 1% 
were i ndependent .  The greater n umber of 
Republicans on the bench is likely a result of 
the actual party distribution in  the state and a 
result of the party affiliations of the governors 
(85% Republican, 15% Democrat), who have 
played an active part, through appointments, in 
determining the political makeup of the Court. 

Although Republicans have numerically domi­
nated the bench overall, for the past twenty 
years the trend has been to a more politically 
balanced court. From 1 905- 1908, Republicans 
held all seven positions on the Court, since 197 J 
there have been three Republicans, three Demo­
crats and 1 Independent sitting on the bench. The 
degree of partisan imbalance throughout the 
history of the Supreme Court and its effect on 
Court decisions might provide another interesting 
area for analysis. 

The justices of the Supreme Court showed the 
greatest homogeneity in their religious back­
grounds. All of the thi11y-three justices whose 
religions we found, were Christian, 88% being 
Protestant and 1 2% Catholic. Non-fundamen­
tal ist  protestant  denomi nations were qu i te  
evident in the religious data. U nlike the federal 
Court, no trend has developed to keep a constant 
religious balance on the Court. With a dual sys­
tem of election and appointment, such a balance 
would be nearly impossible and this duality may, 
to an extent, be responsible for the tremendous 
denominational imbalance since 1889. 
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TABLE f l [  

RELIG ION:  ( information on 33  J ustices) 

Protestant 
Congregationalist . . . . . . . . . . . . . . . . .  4 
Methodist . . . . . . . . . . . . . . . . . . . . . . . .  6 
Episcopalians . . . . . . . . . . . . . . . . . . . .  6 
Presbyterians . . . . . . . . . . . . . . . . . . . .  8 
Baptist . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
U nspecified Protestants . . . . . . . . . . .  2 

Total Protestant . . . . . . . . . .  29 

Catholic 
Roman Catholic . . . . . . . . . . . . . . . . . .  4 

Total Catholic . . . . . . . . . . . .  4 

Other 
Other . . . . . . . . . . . . . . . . . . . . . . . . . . .  0 

Total Other . . . . . . . . . . . . . .  0 

Data about the tenure of justices on the Court 
are also interesting. The average age at which a 
justice reached the bench was 49, the youngest 
being 36 years old and the oldest, 69. The duration 
of terms varied from three months to thi rty-three 
years; eleven years being the average length of 
service. The high percentage of gubernatorial 
appointments stems from the number of justices 
who left the bench prematruely. Twenty-four 
percent of the justices resigned from the bench, 
1 7% died during their terms, 1 6% retired, and 
1 1  % were defeated. The other justices left the 
bench after appointments to higher courts, were 
only temporary appointments to the Supreme 
Court, or are presently serving on the bench. 

TABLE IV  
Nature of Termination on the Bench 

7 1  Positions: 
Resigned . . . . . . . . . . . . . . . . . . . . . . . .  1 7  
Died . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 2  
Retired . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  
Defeated . . . . . . . . . . . . . . . . . . . . . . . .  8 
Upper Court Appointments . . . . . . . .  4 
Temporary War Appointments . . . . .  4 
Unfinished Terms . . . . . . . . . . . . . . . .  9 
U nknown . . . . . . . . . . . . . . . . . . . . . . . .  6 

By  law, the Chief J ust ice i s  selected as 
follows: "The justice having the shortest term to 
serve, not holding his office by appointment or 
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election to fil l  a vacancy shall be the Chief 
J ustice. In case there shall be two justices having 
the same short term, the other justices of the 
Supreme Court shall determine which of them 
shall be Chief J ustice." l n  all thi1ty-three of the 
justices served as chief once, six served twice 
and one served three times. 

The study of judicial personalities and their 
effect on the nature of Court decisions has not 
yet been fully developed by judicial scholars. The 
research technology, the potential quantity of 
data, the innumerable variables which have an 
impact on the courts, and the complete inter­
pretation of these variables are sti l l  i n  their 
elementary stages .  When these analyses are fully 
developed, they will offer only a partial explana­
tion of the functioning of court systems. As John 
Schmidhauser suggests: 

lt is not at all clear that social and political 
background factors in themselves may serve as 
reliable indicators of precise patterns of judicial 
behavior. Explanations based entirely upon the 
causal influence of such factors . . .  could 
scarcely take into account . . .  the impact on 
individual j ustices of the traditions of the 
Supreme Cou11 or of the interaction of the 
intelligent and frequently forceful personali­
ties. Complete dependence upon background 
factors would also ignore the complexity and 
subtlety of intellect and motivation. 

The information contained in this study is only 
a beginning, to be used as a 'springborad' for 
further research. Research into private papers of 
the justices and articles in law reviews and bar 
publications which they authored, as well as their 
case records on the Supreme Court and lower 
courts, may give further insight into the philo­
sophical alignment and attitudes of each justice. 
Similarly, studies of voting blocs and patterns, 
and historical tendencies and periods will give 
new insight into the dynamics of the Court as a 
whole. Only when interpretation of this data and 
understanding of the unique processes of the 
Court are combined, can a full appreciation of the 
Washington Supreme Court be realized. If our 
data can serve to stimulate further analysis of 
the Court, this study will have been well worth 
the effort. □ 



SUPREME COURT PRACTICE 
By WILLIAM M. LOWRY 

S11pre111e Court C/,,,-k 

On August I ,  1 974, Eddie Friar, Executive 
Director of the Washington State Bar forwarded 
to the Supreme Court a proposed amendment to 
the Code of Professional Responsibility. Said 
he in his forwarding letter: 

The Board of Governors has voted to recom­
mend to the Supreme Court the adoption of a 
rule which would authorize and implement a 
program of compulsory malpractice insurance 
for active members of the Bar Association. 
The plan will call for certain exceptions and 
exemptions for those in government service, 
House Counsel or persons with a single client 
as defined by the Board in the plan and others 
not engaged in the private practice of law. 

The Court decided that the members of the Bar 
should have the opportunity to comment before 
the Court considered the proposal. Early in 
October, 1 974, proposed DR 6- 103 ,  was dis­
tributed. Through some hidden expertise, Mr.  
Friar was able to generate an unusual interest 
among the members in this proposed rule change. 

Fifty  nine comments have been received. 
Forty nine are either flatly opposed to adoption 
or to some aspect of the proposed rule. Seven 
comments favor adoption. A few comments fit 
in neither category suggesting deJay, study, or 
question accurarial feasibility. Of those opposed 
a s ignificant n umber consider that the flat 
premium proposed would require the more 
responsible attorneys to bear in part the higher 
insurance cost of more error prone less respon­
sible attorneys or, although approving the con­
cept of compulsory malpract ice i nsurance,  
objecting to the necessity of procuring the insur­
ance from one carrier determined by the Board 
of Governors. 

The Court had scheduled consideration of the 
comments and proposed rule for November 20, 
1 974. I n  preparation the comments were dis­
tributed to the members of the Court for study 
on October 3 1 .  However, on November 1 5 ,  the 
Bar notified the Court that the insurance carrier 
on which the Bar was relying for implementation 
of the proposed rule had withdrawn its commit­
ment because of extraordinary underwriting 
losses, and that the proposal should, therefore, 
be tabled . 

The Courts @ 

During the subsequent en bane administrative 
conference on November 22, 1 974, the Court, 
after having considered comments from members 
of the Bar, decided not to adopt CR 4 1 ,  proposed 
by the Judicial Council on dismissal of actions. 

The Court has asked that the members of the 
Bar be informed that their interest and comments 
were appreciated . Additionally, the comments 
will be retained and considered if the proposal i s  
renewed. 

COURT OF APPEALS 
By VERNON R. PEARSON 

Chief Judge Vernon R. Pearson, Division I I  
(Tacoma) of the Washington State Court of 
Appeals, announces the appointment of Mark H .  
Adams as Chief Clerk of the Court. Adams 
replaces the former Chief Clerk, Laurence Gill ,  
who resigned recently to accept a position as 
Deputy Clerk of the United States Supreme 
Court. 

For the past two years Adams has been serv­
ing as Assistant City Attorney for Tacoma. 
Adams, formerly from Portland ,  received his 
Bachelor of Arts degree in economics from Port­
land State University, and his law degree from 
Boalt Hall School of Law, University of Cali­
fornia, Berkeley. He was admitted to the bar in 
Washington in 1 972.  He is a member of the 
Tacoma-Pierce County ,  Washington State ,  
and American Bar Associations. Adams recently 
was an unsuccessful candidate for Judge of the 
Pierce County District Justice Court. 

Adams will commence his duties as the chief 
administrative officer for the Court on Novem­
ber 7, 1 974 and will work closely with the Chief 
Judge and with the lawyers in seeing that appeals 
are processed promptly and in compliance with 
the Court Rules. 

Adams resides with his wife, Jane, and daugh­
ter at 6408-47th Street Court West in Tacoma. 

Mark Adams 
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® Committee Reports 

TRAVEL COMMITTEE 
By JOHN McLAUCHLAN 

The Travel Committee has determined not to 
sponsor a charter to London with return to 
Amsterdam during the autumn of 1975. The 
greatly increased costs of air line charters, which 
of course must be passed on to our members, 
makes charter arrangements of this kind entirely 
too expensive. The Committee hopes to reestab­
lish our customary C PA charter flight to London 
as soon as cost factors will permit. However, 
the Committee has considered with favor the 
following offerings and i nvites the comment of 
our members. 

I .  Offerings of Creative World Travel 
A. Round trip Seattle-Sydney, Australia -

$699, early December, 1975. The price on this 
program, which will be 14 days and nights, will 
include air fare, hotel accommodations, transfers, 
baggage handling, and the services of a tour 
staff. 

B. Round trip Seattle/London - $599, 
including hotel accommodations and breakfast 
for 11 days in London. This package permits 6 
days of the London trip for side trips to Amster­
dam, Paris, Rome, Madrid, Moscow, or Lenin­
grad for prices between $30.00 and $300.00, 
depending upon the distance traveled and the 
particular inclusions of the option. Dates to be 
determined. 

2. Offering of Maritz Travel Associates, St. 
Louis, Mo. 
Holy Land Discovery Cruise departing 

Seattle October 17 and returning October 30, 
1975. Prices range(depending upon cabin accom­
modations on board MY Stella Solaris) from 
$1 ,250.00 on up to around $1,900.00. The itiner­
ary calls for visits to Alexandria, Egypt; Beirut, 
Lebanon; Haifa, Israel; and Alanya/Antalya, 
Turkey. All meals and accommodations on board 
are included in the basic cost; however, shore 
excursions and conducted tours are extras. The 
Stella Solaris i s  of 18,000 tons and is a new 
vessel with excellent and commodious accom­
modations. Passengers are free to select (and 
pay for) as many shore excursions as the itinerary 
will permit. These costs would be approved by a 
" reasonable man," if such a person exists. 
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3. Air France Offering of "April in Paris" -
$599.00 (Group Inclusive Tour) 
The cost of this venture includes air fare 

Seattle/New York, UAL, and Air France New 
York/Paris - 6 nights at the new St. Jacques 
Hotel, including service, taxes, and continental 
breakfast, assisted escorts for arrival and depar­
ture, and miscellaneous goodies. While this trip 
i s  of short duration, i t  will doubtless meet the 
needs of our members who cannot get away from 
the works for a longer period. 

All of the foregoing proposals appear to be good 
values for the money, and the Travel Committee 
respectfully invites comments and expressions of 
interest from our members. ft could well be that 
between now and the time of departure there 
might be some adjustment in cost (upwards, that 
is, not downwards) although we are hopeful that 
the prices quoted will be firm. The travel situa­
tion is quite bewildering; however, in that respect 
it is not unlike going to the grocery store. We 
feel that, despite the vicissitudes of day to day 
living, our members should refresh themselves 
with a change of scene from time to time with 
the view that tired blood will be renewed, natural. 
juices revitalized, and taxable estates diminished 
thereby. 

Please send your comments as soon as possible 
to the Travel Committee, Washington State 
Bar Association, 505 Madison Street, Seattle, 
WA. 98104. We do not want to find ourselves i n  
the invidious situation of sponsoring unpopular 
tours. 

Jack Mclauchlan, Fred Velikanje, 
Frances Harris, David Kenworthy 



DISCIPLINARY COMMITTEE 

With this column we begin a monthly feature 
about discipline. The content will consist of a 
typical (or sometimes not so typical) example of 
unprofessional conduct which resulted in dis­
ciplinary action. No actual names will be used 
of course, but the cases described will be take� 
from the files of the Disciplinary Board. A 
description of the problems will be followed by 
the disciplinary action taken or recommended 
by the Board. 

We hope that these case descriptions wil l  
furnish guidelines for steering clear of situations 
which could result in disciplinary action. If you 
know of anyone who appears to have a similar 
problem, we encourage you to help them-with 
advice or assistance-before it becomes serious 
enough to require disciplinary action. 

This column is experimental. . . .  The editors 
welcome comments on the content and useful­
ness of the series. 

This month's case involves a Lawyer who com­
mingled the funds of several clients with his own. 

After more than a decade of law practice 
during which the lawyer received a reprimand 
but no other disciplinary action, a number of 
probl�ms occurred in rapid succession. During 
a period of 1 3  months ,  the lawyer on three 
separate occasions appropriated for his own use 
funds intended for his client trust account. In  
one case, a client recovered his funds through 
the threat of a law suit. I n  the second case the 
client had not recovered any funds at the 'time 
of the disciplinary hearing and, thus, was delayed 
in paying the closing costs on a house. In the 
third case, the client recovered his funds by 
retaining another lawyer. 

These matters were referred to the Disciplinary 
Board, which held a hearing but took no dis­
ciplinary action at that time. Subsequent to these 
events, however, several other complaints were 
filed against the lawyer. Among the acts cited 
were the filing with the court of a false affidavit 
in a civil law suit, and three more unresolved 
instances of the commingling of funds. 

The lawyer was temporarily suspended pend­
ing an investigation and a hearing concerning 
the latest series of complaints. 

Law School News @ 

Willamette Law School 
Tax Conference 

On March 7 ,  1 975, Willamette U n iversity 
College of Law will sponsor a Federal Income 
Tax Conference at the Law School in Salem 
Oregon . Among the topics to be discussed will 
be :  The New Pension Legislat ion ; Recent 
Devel�pments-Cases and Rulings; Inventory 
Valuatton Problems created by inflation; Tax 
Shelters; Responsibility to the Investing Public 
for Tax Opinions and Financial Statements. 
The luncheon speaker will be the Honorable Al 
Ullman, U .S .  House of Representatives. Regis­
tration Fee $40. For further information write 
to: Mrs .  Susan Robertson, Assistant to the 
Dean, Willamette University, College of Law, 
Salem, Oregon 9730 1 .  

At the completion of its hearing, the Disci­
plinary Board recommended that the lawyer be 
permanently disbarred from the practice of law. 
The State Supreme Court adopted the recom­
mendation of the Board and directed that the 
lawyer be permanently disbarred. The opinion 
of the Court stated that: 

l n  making the determination we consider 
the seriousness and circumstances of the 
offense as well as the following standards: 

1 .  A sufficient punishment of the offender, 
which should be sufficient to prevent 
reoccu rren ce. 

2. A penalty sufficient to deter other prac­
titioners from engaging in such conduct. 

3 .  Punish ment sufficient to restore and 
maintain respect for the honor and 
dignity of the profession, and to assure 
those who seek the services of lawyers 
that the penalties for unprofessional 
conduct will be strictly enforced. 

As a footnote, it should be mentioned that one 
of the findings of the Disciplinary Board was 
that the lawyer had spent, for at least a year 
prior to his disbarment, the greater part of each 
working day in a bar, apparently under the influ­
ence of alcohol. O 
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@ Quotes Quoted 

In Badorek v .  General Motors Corporation , 
90 Cal . Rep. 305 (Cal. Ct .  of App. 1 970), the 
Court stated: 

"* * *Even if a legal proposition is untenable, 
counsel may properly urge it in good faith; he 
may do so even though he may not expect to be 
successful, provided of course, he does not resort 
to deceit or to willful obstruction out of the orderly 
processes." (p . 32 1 )  

After having been reminded of the Badorek 
case, are we blindly to follow the advice of Dr. 
Johnson, or does Boswell not make sense at all? 

Boswell: But what do you think of supporting 
a cause which you know to be bad? 

Johnson: Sir, you do know it to be good or bad 
till the judge determines it .  You are to state facts 
clearly;  so that your thinking, or what you call 
knowing, a cause to be bad must be from reason­
ing, must be from supposing your arguments 
to be weak and inconclusive. But Sir, that is not 
enough. An argument which does not convince 
yourself may convince the judge to whom you 
urge it; and if it does convince him, why then, 
sir, you are wrong and he is right. I t  is  his business 
to judge; and you are not to be confident in your 
own opinion that a cause is bad, but to say all you 
can for your client, and then hear the judge's 
opinion. 

Boswell: But, Sir, does not affecting a warmth 
when you have no warmth, and appearing to be 
clearly of one opinion when you are in reality 
of another opinion, does not such dissimulation 
impair one's honesty? Ts there not some danger 
that a lawyer may put on the same mask in  
common life in the intercourse with his friends? 

Johnson: Why, no, Sir. Everybody knows you 
are paid for affecting warmth for your client, and 
it is therefore properly no dissimulation: the 
moment you come from the Bar you resume your 
usual behaviour. Sir, a man will no more carry 
the artifice of the Bar into the common inter­
course of society, than a man who is paid for 
tumbling upon his hands will continue to tumble 
on his hands when he should walk upon his feet. 
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Twenty Years Ago 0 

She left us .  After  25 years managing the 
Washington State Bar as well as the Seattle-King 
County Bar, Clydene Morris resigned. She had 
the respect of every lawyer who was fortunate 
enough to gain her acquaintance. Alice O'Leary 
Ralls, who had had a wide experience as a 
lawyer, succeeded Clydene. 

Births 
Grays Harbor County: Bob Charette elected 
prosecuting attorney. Jim Solan appointed deputy 
prosecutor. J. K. Hallam left a large law firm in  
Seattle to  open in  Aberdeen. Greg Nelson joined 
with his father, 0. M. Nelson, in Montesano. 
Olympia: WilJiam E. Schneider appointed Sec­
retary to the Tax Commission. John C. Martin 
and Winston Ingham appointed assistant attor­
neys  general . Hewitt Henry was reelected 
prosecuting attorney. 
Spokane: Harold W. Coffin elected president and 
Hugh Evans, vice president, of the Spokane 
County Bar. Synder & Thomas and Frank J. 
McKevitt opened in the Old National Bank 
Building. Otto M. Allison, Jr., opened in  the 
H utton B uilding. Gordon S. Lower and Ben 
Mclnturff reelectedjustices of the peace. William 
L. Bennett and Kathryn Ann Mautz were elected 
justices of the peace, Ms. Mautz being the first 
woman to hold that position in Spokane County. 
Ritzville: W. Walters Miller, Leonard F. Jansen 
and Milton R. Sackmann opened there. 
Whatcom County: C. A: Lee elected president, 
Tom A. Durham, vice president, and Charles 
Olson, secretary-treasurer of the county bar. 
Seattle: Kathreen Mechem opened in the Securi­
ties Building. R. Stuart Thompson appointed 
deputy prosecuting attorney. Charles P. Mori­
arty, Jr., joined Matsen & Cory. Merwin E. 
Casey joined with Carl Pruzan. John C. Lom­
bard became associated with Harroun & Shid­
ler. Tracy E. Griffin elected delegate to the 
House of Delegates of the American Bar. 

Crossed the Bar 

Bellingham: Loomis Baldrey, 72, one of the city's 
leading citizens. 
Toppenish: Charles F. Bolin, 69. 



Clarkston: Homer L. Post who had served as 
county clerk, prosecuting attorney, state sena­
tor, state representative, county commissioner 
and U .  S.  Commissioner. 
Seattle: George E. Flood, 6 1 .  Edward F. Medley, 
born in  Ireland, 7 1 .  Carl E. Croson, 70. 
Spokane: Ray F. Cater, 62. Lester P. Edge, 74. 
Longview: Melvin C. Rooney, 4 1 .  
Olympia: Robert W. Reid, 65. 

Sartorial Seattle 

Claude Wakefield was named by the Argus as 
one of the ten best dressed men in the city.  
However, the Bar News editor Rupp felt  that 
Clay Nixon should have been mentioned because 
of his remarkable waistcoasts and Elias Wright 
for his tailcoats and William Harrison Abbott 
for the extent of his wardrobe. However, the 
general feeling was that most Seattle lawyers 
dressed closer to the style of Bill Truscott who 
was careful never to appear before a jury in a 
clean shirt or a shaved face . 

David J .  Williams 

Office Practice Tips 

PROBATE DATA SHEET 

At the State Bar Convention in Vancouver, 
B .C . ,  Roger U nderwood spoke at a seminar on 
the efficient handling of a probate and featured an 
elaborate multi-page probate data sheet. Most of 
my estates are small ones and do not justify 
going into depth to this extent. We have formerly 
published the simple one page probate data sheet 
designed to be supplemented by the Washington 
Inheritance Tax Report and initial rough draft 
on the form 706 Federal Estate Tax Return, in 
more elaborate estates. Now with the changes 
in the Probate Code and the recent change in  
Inheritance Tax Report form, it appeared timely 
to revise this data sheet. A copy of our revised 
form follows on the next page. 

Prepared by the Commillee on Law Office Economics and 
Management. Raymond D. Torbenson, Seattle, Chairman, 
Harry E. Hennessey, Spokane, Editor. 

This column is a clearing house for better ways to run the 
law office. Contributions are solicited from all members of the 
Bar and should be sent to the editor at Post Office Box 324, 
Spokane, Washington 992 10. 

ABA Law Student Division 
Introduces Computerized 

Job Search Program 

The Law Student Division of the American 
Bar Association has introduced a computerized 
job-search system to help ease the employment 
burden for both students and employers. 

Named JURrSCAN, the system uses coded 
information supplied by the law student and 
the prospective employer to make a "match . ' '  

The program i s  open only t o  Law Student Divi­
sion members attending A BA-approved schools. 
There is a $5 fee for students; employers receive 
the service free. 

S tudents  are matched wi th potential  em­
ployers based on such descriptive attributes as 
"law school courses taken" and "additional 
skills and experience," rather than on the more 
arbitrary traditional standards like ' 'class stand­
ing" or "law school attended ."  

The program i s  expected to become opera­
tional in January when the participating students' 
names, qualifications and employment prefer­
ences will be computerized along with specifica­
tions of participating employers. 

Students will be sent the close matches among 
the employers, if any, as openings are listed in 
the system. The student's name will remain in the 
computer until he, or she, has received approxi­
mately five employer matches, or until late April, 
whichever is sooner. 

The nation's law schools are jammed with a 
record high l 06 ,000 students, representing one 
student for every three practicing lawyers. 

The National Conference of Bar Examiners 
says 30.879 persons were admitted to the bar last 
year, also a record high. 

Balance this against a U . S .  Department of 
Labor estimate that only 1 6,500 legal jobs will be 
available each year until 1980 and you can see 
how critical the employment situation is for the 
graduating law student. 

Additional information can be obtained by 
contacting David W. Erdman, Law Student Divi­
sion, American Bar Association, 1 1 55 E. 60th 
St . ,  Chicago, 111 . ,  60637.  D 
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Office Practice Tips 

PROBATE DATA SHEET - DECEDENT 

Name of Deceaseu_ _______________ _,,.ge ________ Soc. Sec. No. _____ _ 

Date of Birth ______ ____ Date of Death _________ Place of Death ________ _ 
Length of Last lllness ______________ Cause of Death 
Marital Status _________ Will Dated _________ _ _ Where faun _________ _ 
Residence-Domicile Year Established 
Decedent's  occupation ______________ Witnesses: _____ _ _ _ _________ _ 

Petitioner Address 
Phone _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ 
Executor or Admin: ____________ _ Address 
Phone _______________ _ _  _ 

PROPERTY: (In Washington) (rough draft 706 Schedules or Inheritance Tax Report) 

In Other States: ------------ - ------------------ - - ------

Value: Probated Assets: Separate $ ________ Community $ ___ __ __ _ 
Non-Probated Assets ___ _ _ _ _  Separate $ Community $ ___ __ _  _ 

Joint Bank Acc't., Stocks, etc. ------------------- - - - ----------

OFFSETS: Taxes $ _______ Assessments $ _ ______ _  Mortgage or Contract $ ______ _ 
Liens $, _ _ __ _ _ _  _ 

INSURANCE ON DECEDENT: 
Ordinary Life $. ______ _ 

Annuities $, _ _____ _ 
On Surviving Spouse $, _ _ _ __ _  _ 

Beneficiary 
Beneficiary 
Beneficiary 

TRANSFERS WITHIN FIVE YEARS - - - - - ----------------- ----
PREFERRED CREDITORS: Funeral $, _ _ __ _  _ paid ____ Cemetery $ _____ paid _ _  _ 

Last Il lness $, _ _ _ _ _  _ paid _ __ _ Expenses of Admin $ paid __ _ 
OTHER KNOWN CREDITORS: --------- -- - ---------------

Heirs at Law-Devisees Relationship Age Address Share 

REMINDERS: 
Medical Expense, Interest, Taxes, Contributions, etc., for income tax return to date of Death _______ _ 
Former returns checked for assets ________ Title Insurance policies and Deeds for descriptions _ _ _ _  _ 
Securities for Listing ______ War Bonds for Listing ______ Certificates of Ownership for automobiles 
for listing ___ _ __ Dividends and Interest Paid on Life lnsurance ______ Benefits: Soc. Sec. ___ _ 
Union ______ V.A. ______ Fraternal ______ Wages Due _____ _  I nsurance 
Coverage Checked _____ _  Taxes Checked _____ _ 
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(2) Briefly Noted 

The Future of Law 
Related Education in 
Washington Schools 

On October 25 and 26, 
approximately 225 educators , 
lawyers, judges, parents, police 
officers and news media attended 
the Northwest Regional Con­
ference on Law Related Educa­
tion at the Olympic Hotel in  
Seattle. 

The participants in the Con­
ference attended workshops 
where the latest techniques of 
the law-related instruction were 
de monstrated and current 
information on pilot projects 
in other areas of the Uni ted 
States was supplied by resource 
leaders engaged in such projects. 
The 2 1  resource leaders dis­
cussed the organization, fund­
ing and logistics of creating and 
maintaining a Law Rel ated 
Educat ion project .  Use of 
s imulation technique ,  role 
playing, case study method and 
the role of the lawyer in the 
classroom were aU discussed in 
the  workshops .  The Con­
ference was designed so that all 
part icipants wou ld have an 
opportun i ty  to d i scuss  with 
other part ic ipants  and the 
resource people their  ideas 
and reactions to the material 
presented. 

At the conclus ion of the 
Conference, the Washington 
delegation , along with the 
delegations of Oregon, Idaho, 
Montana and Alaska, met 
separately to discuss plans for 
implementing projects similar 
to those discussed at the Con­
ference in Washington schools. 
At this meeting, it was decided, 
by the participants, to establish 
an ad hoc committee to conduct 
meetings in an effort to develop 
community s upport for the 
ins t it u t ion of Law Related 

Educat ion pi lot  projects  i n  
school distr icts around the 
state. Judge Francis Holman, 
King County Superior Court, 
Lawrence L .  Longfelder, Chair­
person ,  Y o u th and the Law 
Committee, Seattle -King 
County Bar, Young Lawyers 
Section and M rs .  Jan Wetsch, 
teacher, Boze Elementary 
School , Tacoma, were ap­
pointed coordinators for West­
ern Wash ington .  Donald J .  
Koler, Gonzaga Law student , 
Ms .  Patty Conners, Assistant 
Dean,  G on zaga Law School 
and Charles A.  Reynolds, Sr. , 
social s tudies  teacher, 
Davis High School,  Yakima, 
were named to coordinate plan­
ning on the Eastern side of the 
state. 

Planning efforts wi l l  com­
mence immediately in an effort 
to decide the direction that Law 
Focused Education should  
take in  the state of  Washington 
and to begin an effort to secure 
funding for teacher t ra i n i ng 
which i s  the  keystone to a 
successful Law Related Educa­
tion project. 

Any attorneys or judges who 
are interested in assisting in trus 
effort are urged to contact any 
of the above persons. 

Attorneys in the Seattle-King 
County Bar  Association wil l  
shortly be contacted regarding 
the setting up of a Speakers 
B u reau which will provide 
another area for attorney par­
t ic ipat ion i n  the educational 
process. Attorneys interested in 
serving on the high school and 
junior high Speakers B u reau 
are u rged to contact M r . 
Longfelder. 

"Milestone" Set in 
Prepaid Legal Services 
by Ohio Legal Services 

Fund - City of 
Columbus Agreement 

A prepaid legal services plan­
the first of its type in the U nited 
States-will begin operation 
January I ,  1 975 between the 
non-uniformed employees of the 
City of Columbus (Ohio) and 
the Ohio Legal Services Fund. 
This is the first open panel plan 
in which a "government em­
ployer" is paying the full cost of 
the program. 

Acceptance of the plan was 
announced Monday, November 
25 fol lowing approval of the 
program by the Columbus City 
Council .  The program affects 
some 4 ,200 employees and is 
the result of an agreement be­
tween the City and Local 1 632, 
American Federation of State, 
County and M u nic ipal 
Employees. 

Thjs agreement is a milestone 
in providing legal services to 
the people of Ohio. The OLSF 
is a non-profit trust set up by the 
Ohio State Bar Association in 
1 973 for the purpose of establish­
ing agreements with organiza­
tions which desire to provide 
legal services benefits to their 
members by any attorney 
selected by the member. 

The plan permits each covered 
employee to select his own law­
yer and to make his own arrange­
men ts on the fee .  The Fund 
will pay all or some portion of 
the fee depending on the nature 
of the legal matter involved, all 
as provided in the agreement . 

Beyond its establishment of 
the program and the trust, the 
Ohio State Bar Association i s  
not involved in operating the 
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plan. Both the City of Columbus 
and the AFSC M E  have desig­
nated persons to be represen­
tatives on the Board. 

The "Columbus" Plan 

Included in the plan are these 
provisions: 

l .  Two hours per year for 
consultation and advice on any 
subject of a legal nature. 

2. Five hours of legal services 
per year in the event that pre­
l iminary consultation with the 
attorney shows need for further 
legal help, but not one con­
nected with other benefits in  
the plan, subject to $ 15 deduct­
ible per case. 

3. 15 hours per year of legal 
services plus $ I 00 for court costs 
and witness fees and $200 for 
various expenses involved i n  
civil, criminal or administrative 
hearings, trials, etc. , subject to 
$25 deductible per case or suit 
when the beneficiary is the 
plaintiff. 

4. " Major legal expense bene­
fits" covering 80% of all ex­
penses incurred in excess of 
l i mits for benefits otherwise 
provided, not to exceed $ 1 ,000 
per year. This benefit is avail­
able where the beneficiary is 
named as a defendant in a civil 
suit, charged with a felony or 
misdemeanor, or named as a 
respondent in an action before 
an administrative agency. 

5. Bail deposit card-$100 
baiJ coverage is available to the 
covered employee in the Frank­
lin County (Columbus, Ohio) 
Municipal Court, only. 

6. Domestic relations cases 
benefits are provided. When 
interests of other family mem­
bers are opposed to that of the 
participating group member, 
eligibility is  restricted to the 
member  unless the me mber 
waives the benefit in favor of 

the other family members. 
Exclusions in the plan include 

business expenses, contingent 
fee cases, interest and penal­
ties, tax returns, class actions 
and amicus curiae filings, dupli­
cation of services, controversies 
involving immediate parties to 
the plan , and legal matters 
predating the implementation 
of the plan. 

Beneficiaries to the plan 
include the member, his lawful 
spouse and each unemancipated 
child under 1 8  years of age. 

Obsolete Laws 
Victimize Children 

How obsolete laws are 
victimizing children is described 
in a book being published by the 
American Bar Association. 

The 350-page volume, "The 
Youngest Minority: Lawyers 
in Defense of Children,'' is a com­
pilation of juvenile Jaw articles 
from the Family Law Quarterly, 
a publication of the ABA's 
Section of Family Law. 

The articles are presented with 
commentaries by Prof. Sanford 
N .  Katz, of Boston College Law 
School, editor-in-chief of the 
quarterly. 

In his introduction, 
Katz said the book deals with 
"some of the ways in which chil­
dren have been victimized by 
obsolete laws enacted for socie­
ties and times vastly different 
from ours, and suggests means 
by which the resulting discrimi­
nations and injustices may be 
eliminated." 

Copies may be obtained by 
writing to Mabel Flynn, The 
American Bar Association 
1 155 E. 60th St., Chicago, IU . :  
60637. 
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New WISHA Record­
Keeping Requirements 

State safety regulations 
requinng all Washington em­
ployers to keep certain occu­
pational injury and i l lness 
records will take effect January 
I ,  1975. 

Safety records forms which 
will meet the requirements of 
the Washington Industrial Safety 
and Health Act (WISHA) may 
now be obtained in package 
form from any of the Depart­
ment's service offices through­
out the state. 

The new WlSHA record­
keeping requirements apply to 
virtually all public and private 
employers regardless of the 
number of their employees. 

Starting January I ,  1975 , 
employers who keep WlSHA 
records will be exempted from 
the record- keeping require­
ments of the U.S. Department 
of Labor's Occupational Safety 
and Health Administration 
(OSHA). 

The WlSHA record-keeping 
requirements ask employers to 
record each work-related injury 
or illness and to inform em­
ployees of these incidents follow­
ing each calendar year. 

Employers will keep their 
records at their workplaces for 
five years unless a variance to 
do otherwise has been granted by 
the Department. Records will 
not be mailed to the Department. 

Department inspectors will 
review the employer's records 
during regular workplace 
inspections, Jacobs said. A man­
datory penalty of up to $200 will 
be charged against employers 
who fail to keep accurate 
records. 



(i) Notices 

Wanted and Unwanted 

For Sale: Washington Law­
yer Practice Manual, 3 vols. 
including 1973 Suppl., like new. 
call Mitchell. 285-5730, Seattle. 

For Sale: ALR 1st ,  2nd and 
3 rd complete,  $ 1 ,600. terms 
available, call John C. Hoover 
at 833-0600 or 838-03 1 1 ,  or write 
803 East Main St., Auburn, Wa. 
98002. 

For Sale: Corpus Juris Secun­
du m with all supplemental 
material up to date. $450 sug­
gested price. R easonable offers 
considered .  Dano, Cone & 

Fraser, P.O. Box 499, Ellens­
burg, Washington 98926 - (509) 
925-3 19 I .  

For Sale: Am. Jur. Proof of 
Facts, Vols. 1 -30 with Index; 
Am. Jr. Trials, Vols. 1 - 19  with 
Index; A .  L .  R .  1 st ,  2nd and 
3rd complete and current, with 
digests, desk books and later 
case service; A. L. R. Federal, 
Vols. 1 - 15; Am. Jur. 2nd, Vols. 
1-75, with Interim Index, New 
Topic Service and Am. Jur .  
Vols. 49-58 with General Index; 
Am. Jur. 2d, Legal Forms, Vols. 
1 - 14 with Federal Tax Guide and 
Index; Modern Legal Forms, 
with I ndex; Rabkin & Johnson, 
Federal Income, Gift & Estate 
Taxation, complete and current; 
Rabkin & Johnson,  Current 
Legal Forms, complete and 
current; C. J. S. , with all cur­
rent vols., but pocket parts only 
through 1 969. Call (208) 746-
237 1 ,  Lewiston, Idaho. 

For Sale: Fed. 2d, 1 -494 plus 
current advance sheets; Fed. 
Rules Dec . ,  1-62 plus current 
advance sheets ;  M oore ' s  
Federal Practice Digest . Ex­
tremely reasonable. 324-3500, 
Seattle. 

Calendar @ 

March 7 CLE seminar, UCC Update: Law, Practice and Litiga­
tion in 1975; William M .  Weisfield, chairman; Richard 
Cosway, Lawrence R. Small, Justice Robert F. Brach­
tenbach, Delbert D. Miller, Betty B. Fletcher, Paul J.  
Allison. I to 6 p.m.,  Olympic Hotel, Seattle. 

March 14 CLE seminar, UCC Update: Law, Practice and Litiga­
tion in 1975; I to 6 p.m. Holiday Inn, Yakima. 

March 2 1  CLE seminar, UCC Update: Law Practice and Litiga­
tion in 1975; I to 6 p.m.,  Ridpath Hotel, Spokane. 

April 17, 18 Annual Conference of Association of Legal Adminis­
trators, Marco Island Hotel, Marco Island, Florida. 
ALA is composed of professional managers who work 
in law firms. law departments and bar organizations, and 
who .devote half or more of their time to managerial 
duties. 

April 18 CLE seminar, Basics of Securities Regulation: More 
Opportunities and Pitfalls for the General Practitioner; 
Mike Liles Jr., chairman; James E. Newton. Ralph 
Smith, Paul E. S. Schell, N .  Michael Hansen, Ronald 
E. McKinstry, Bert H .  Weinrich Jr. . Tom A. Alberg; 
1 to 6 p .m. ,  Olympic Hotel, Seattle. 

May 2 CLE seminar, Basic of Securities Regulation: More 
Opportunities and Pitfalls for the General Practitioner; 
I to 6 p.m. , Ridpath Hotel, Spokane. 

Lawyer Placement 

N ewly admitted jobless lawyer seeks others in the same situation 
who would like to discuss forming an atypical, shoestring firm with 
radical propensities, serving lower and middle income clients in 
Seattle. Reply to Box 5, WSBA , 505 Madison, Seattle 98104. 

Legal Aid staff has paid position for bilingual "Spanish" speaking 
attorney or legal advocate, starting January, 1975, at $500/month; also 
Vista Volunteer positions for attorneys and paralegals seeking experi­
ence. Contact Ben Franklin Legal Aid Association. Inc . ,  P .O .  Box 
827, Richland, WA. 

For Sale: Rabkin & Johnson, 
Current Legal Forms w. Tax 
Analysis; Federal Income, Gift 
& Estate Taxation; Fletcher, 
Cyclopedia Corporations ,  & 

Forms; USCA; Collier, Bank­
ruptcy Manual (4 v ols) .  
Call 624-2822 ,  Seattle. 

Wanted: A n  unannotated set 
of RCW. Contact Gra n ville 
Egan in Republic, WA. 

Wanted: Small Tribes Organi­
zation of Western Washington 
seeking donated or inexpensive 
sets of RCW, Federal Digest, a 
Supreme Court reporter and 
other law books. S.T.O .W.W. 
is a non-profit organization of 
small Indian tribes. The new 
legal program is staffed by four 
legal services lawyers and has 
no budget for a law library. Call 
872-6446 (Seattle) or 593-2894 
(Tacoma). 
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