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Visit our website: 

S
Stephen Hayne has been named one of Seattle’s Best Lawyers by Seattle 
Magazine, one of Washington’s Top Ten Trial Lawyers by the Washington Law Journal, 
and a Super Lawyer every year since inception by Washington Law & Politics.  He is 
a past president of the Washington Association of Criminal Defense Lawyers, and has 
chaired the Criminal Law Sections of the WSBA, WSTLA and the KCBA.  In 2003, 
the Washington Association of Criminal Defense Lawyers awarded him its highest 
honor; the William O. Douglas Award ‘For extraordinary courage and dedication to 
the practice of criminal law’.  
Steve has taught trial practice at the UW and Seattle U Schools of Law, the National 
Institute of Trial Advocacy, and the Trial Masters Program, and has been a featured 
speaker at over 90 continuing legal education programs in the U.S. and Canada.  He 
has published numerous articles in the Bar News, Trial News, Defense, Champion 
and Overruled magazines. He was lead counsel/co-counsel in State v. Straka, State  v. 
Brayman, Seattle v. Allison, State v. Scott, State v. Ford, and Seattle v. Box.  He has 
tried hundreds of cases from capital murder to reckless driving and currently limits his 
practice to DUI and serious traffic offenses.

Aaron J. Wolff graduated with honors from the Seattle University School of Law 
before becoming a DUI prosecutor for the cities of Kirkland and Tukwila.  In 2003, 
Aaron joined the Law Firm of Stephen Hayne where he has limited his practice to 
defense of DUI’s and other serious traffic offenses.  He is a graduate of the National 
College of DUI Defense, the DRE Drug Evaluation classification overview program 
and is a NHTSA qualified administrator of the Standardized Field Sobriety Tests.  In 
2004, Aaron completed the factory training program on the BAC Datamaster breath 
testing machine.
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Bar News welcomes letters from read-
ers. We do not run letters that have been 
printed in, or are pending before, other 
legal publications whose readership 
overlaps ours. Letters should be no more 
than 250 words in length, and e-mailed 
to letterstotheeditor@wsba.org or mailed 
to WSBA, Attn: Letters to the Editor, 1325 
Fourth Ave., Ste. 600, Seattle, WA 98101-
2539. We reserve the right to edit letters. 
Bar News does not print anonymous 
letters, or more than one submission per 
month from the same contributor.

Letters to the Editor

Immigration — The Inconvenient 
Truth?

Henry Cruz is probably right (“What 
Are They So Afraid Of ? Facts and Myths 
About Immigration,” Diversity and the 
Law, December 2006 Bar News) that 
undocumented immigrants shouldn’t be 
labeled “illegal,” that immigrants do not 
cause an increase in crime, that immi-
grants do pay taxes, that they don’t take 
jobs from most Americans, and that they 
are not a threat to national security. 

 The objection that I — and others: 
this was the brouhaha roiling the Sierra 
Club’s board election in ’04 — have to 
undocumented immigration is merely 
(“merely”?) environmental, related to 
our ecological footprint. In February of 
2003 a “Governor’s Sustainable Wash-
ington Advisory Panel” (“A New Path 
Forward: Action Plan for a Sustainable 
Washington”) revealed that increasing 
consumption and population is putting 
our health at risk, that social inequities 
are on the rise, that almost all natural 
systems in the state are in decline, that 
we are generating increasing waste, and 
that “if our present behavior continues 
unabated we — and our children and 
grandchildren who come after us — will 
live in a state that is likely to offer little 
of the quality of life that has made 
Washington so attractive.” 

 These problems are caused by or 
are exacerbated by population growth. 
The natural population increase in 
Washington is nearly zero; growth is 
mostly from in-migration.

 A country should be able to control 
the influx of people from outside its 

borders. If we can’t do that we are go-
ing to have further difficulties preserv-
ing our quality of life simply because 
of population increase. We’ll be like 
southern California.

 At some juncture, of course, the 
population of Washington will sta-
bilize. That will happen because the 
natural resources to sustain popula-
tion growth collapse, or because we 
take responsible steps to control our 
population, or because it gets so bad 
here that even out-of-state immigrants 
find the place undesirable. Which is the 
best method?

 Maybe some people concerned 
about undocumented and pretty much 
uncontrolled immigration are — as Mr. 
Cruz implies — racist. But you don’t 
have to be racist to think uncontrolled 
immigration is a bad idea because it is a 
significant factor exacerbating ruinous 
population growth.

 
Dan Warner, Bellingham

Mexicans First in Line?

I was left shaking my head after read-
ing the recent “diversity” article, “What 
Are They So Afraid Of ? Facts and Myths 
About Immigration.” Just a few points 
in response:

1.  There is nothing “diverse” in 
promoting the interests of Mexican 

immigrants to the detriment of all 
others. Hundreds of millions around 
the world would join us tomorrow, if 
allowed. Why are they any less deserv-
ing? I’m open to tweaking immigration 
numbers, but the underlying principle 
must be one of fairness to all. Worse yet, 
would be to undermine the hopes of 
legal applicants by allowing those who 
have a geographical border advantage 
to “cut in line” without penalty;

2. According to the U.S. Office of 
Immigration Statistics, the total num-
ber of naturalized immigrants to this 
country in 2005 was 1,122,373. Of those, 
161,445 were from Mexico (the next 
closest country of origin was India with 
84,681). By a margin of almost 2 to 1, 
Mexico had the highest number of legal 
immigrants in 2005. If that is unfair to 
the authors, then they should propose 
different numbers, but let’s stop the 
name calling and recognize that rea-
sonable people may disagree; And,

3.  Unlawful = illegal; Therefore, an 
unlawful presence is an illegal pres-
ence. More interesting, is the assertion 
by the authors that something is not 
“illegal” if the term, itself, does not 
appear in the violated statute. If cor-
rect, murder is not “illegal” (at least as 
defined in WA Code); Criminal defense 
attorneys rejoice! 

Mike O’Neill, Minneapolis, MN

mailto:letterstotheeditor@wsba.org
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Don’t Leave It Up to Judges

Your recent article regarding bestiality 
legislation (“Substantive Due Process 
and the Problem of Horse Sex,” Novem-
ber 2006 Bar News) was quite troubling. 
The article notes that majority rule can 
result in oppression. Yet it equates leg-
islative decisions of elected representa-
tives with majority rule, while failing to 
acknowledge this is a critical element 
of our republican form of government. 
Judges, not just legislators, have wrong 
decisions to their credit (e.g., Dred Scott 
v. Sanford). Rather than following the 
current trend toward activism, our 
judicial branch should fulfill its con-
stitutionally limited role in balancing 
the legislative branch.

 In addition, while cultural views of 
morality can and do change, this does 
not establish that morality is not an 
absolute truth. Instead, this strongly 
suggests a culture can view morality 
rightly or wrongly. Our entire society 
will be impacted by the consequences 
of the moral choices we are now mak-
ing, and it is appropriate that those 
choices involve as many members 
of society as possible (legislatively), 
rather than being dictated by an activ-
ist judiciary.

 Lastly, state interests in the regu-
lation of bestiality are actually quite 
compelling. It is unreasonable to as-

sume that someone willing to risk a 
perforated colon will reliably practice 
“safe sex.” Furthermore, prohibiting 
bestiality is hardly analogous to prohib-
iting ranching or pet ownership. Man-
kind has been ranching for thousands 
of years, and the risks and benefits are 
fairly well known. Do we really appreci-
ate the risks of making animals sexual 
partners? Is the judiciary, limited to 
the record before it, the best govern-
mental body to make such a decision? 
I think not.

 
Corrie Burwell, Covington

Au Revoir, Bar News

Happily receiving my monthly WSBA 
Bar News, now that I live in Paris, I can-
not tell you how surprised or embar-
rassed I was as a Washington lawyer 
that the WSBA chose to publish a “le-
gal analysis” concerning “substantive 
due process” issues around “morals 
legislation” that would ban bestial-
ity as a result of the fact it was not a 
crime for humans to have so-called 
“sex” with horses or other animals. The 
“article” raises the question in analyz-
ing a ban on bestiality in these terms: 
such legislation represents a “desire 
to persecute a politically unpopular 
group — the animal lover.” (Emphasis 
added.) 

The notion that persons who pur-
portedly “love” animals in this way is so 
wild and lude [sic]— as if animals have 
any capacity to consent to such acts 
of abuse — is simply unworthy of any 
article to question the legal grounds 
for outlawing such acts. Of course, 
any person can entertain such fanci-
ful thoughts — dressed up under the 
fiction of a “legal article” or otherwise 
— but the notion that such legislation 
is a form of “persecution” is no more 
valid than questioning the legitimacy 
of laws that prohibit child pornography 
or child rape. The real crime here is 
that the WSBA actually would legiti-
mize this utterly absurd and depraved 
advocacy for bestiality, which is itself a 
terrible form of animal abuse. 

The WSBA’s decision to print this 
filth under the guise of “scholarship” is 
so plainly shameful and embarrassing I 
would welcome an investigation of the 
Bar News editorial board for the deci-
sion-making processes in accepting an 
article like this for publication. First 
Amendment here is not the issue. The 
appropriate exercise of good judgment 
in publishing articles that offer serious 
scholarship is what is demonstrably 
lacking, and must be corrected.

Thanks for reminding me to throw 
my Bar News in the trash, where it be-
longs. Better yet, save the postage and 
don’t send it at all.

Dave Dadoun, Paris, France

Editor responds:  I am sorry the reader 
found the article offensive and my mo-
tives in publishing it questionable. I did 
not choose it for any prurient value read-
ers might see in it. I chose it because it 
presented a legal analysis of a law that 
was passed amid international head-
lines, lots of jokes around water coolers, 
and almost no legislative debate. There 
seemed to be such unanimity that some-
thing must be done by the Legislature, 
and so quickly, I thought it would be 
interesting to consider a law that was 
passed largely because of public noise 
and pressure.

I will be pleased to take up the read-
er’s concerns with Bar News’ Editorial 
Advisory Board.
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Ellen Conedera Dial, WSBA President

President’scorner

T
his issue of Bar News is 
devoted to a discussion 

of the State of Washington’s 
public-defense system. Several 
years ago, our system for pro-
viding indigent public defense 
was diagnosed as woefully 

inadequate — a signal that we are not 
fully meeting our constitutional com-
mitment to equal justice, and equal 
access to justice. Despite the best 
efforts of committed judges, lawyers, 
and other professionals, careful stud-
ies conducted by the Washington State 
Supreme Court, the WSBA, and others 
made it clear that inadequate funding 
and lack of effective coordination had 
led to gaps in service, inconsistency, 
and, in some cases, lack of effective 
assistance of counsel.

Chief Justice Alexander’s intro-
duction to this special issue of Bar 
News gives us an excellent overview 
of the persistent challenges faced by 
our public-defense system. It also 
describes how a coalition of organiza-
tions brought together by the Board of 
Judicial Administration (BJA), under 
the umbrella of the Justice in Jeopardy 
Initiative, is taking up those challenges 
in collaboration with the legislative 
branch. 

You will find in this issue not only 
a primer on how we are going about 
the task of providing public defense 
to those who cannot afford it, but also 
what our failures have been, how we 
are correcting those failures, and what 
remains to be done. It is a report card 
of sorts, showing sustained effort and 
great promise, but describing a system 
that still needs a lot of attention and 
improvement.

The WSBA has been a proud partner 
with the BJA in the Justice in Jeopardy 

Our Constitutional 
Commitment to Justice

Initiative — one among many. The list 
of partners in the Justice in Jeopardy 
effort is stunning. At the BJA’s request, 
virtually every stakeholder in the jus-
tice system came to the table and began 
to change the landscape for the better. 
Former WSBA presidents Wayne Blair, 
Ron Ward, and Brooke Taylor; former 
Governor Jon Ostlund; Kirk Johns; 
former King County Bar President and 
former WSBA Legislative Committee 
Chair John Cary; WSBA Executive Di-

rector Jan Michels; and WSBA Director 
of Legislative Affairs Gail Stone have 
played leading roles for the WSBA in 
the work of the Initiative, as that his-
toric partnership has forged with the 
Legislature new approaches to fund-
ing and sustaining court operations, 
indigent criminal defense, civil legal 
aid, and representation of parents in 
dependency and termination cases. 
In the last two legislative sessions, the 
Justice in Jeopardy Initiative has been 
one of the highest priorities of the 
WSBA, and it will be again this year as 
the Initiative takes the next logical step 
in improving funding for the courts and 
for legal services to those who need 
them but can’t afford them. 

The focus of this year’s Initiative is 
a budget request for the biennium of 
$62.7 million, allocated to trial court 

operations (including money for court 
interpreters, court-appointed special 
advocates, and continuation of a juror-
pay pilot program), criminal indigent 
defense, parents’ representation in de-
pendency and termination cases, and 
civil legal aid. We look forward to work-
ing with the Initiative partners and the 
Legislature again this year. The Board 
of Governors supports the request, and 
the WSBA will be active in Olympia in 
support of the package.

There is another way in which jus-
tice is in jeopardy that is not discussed 
in the articles in this issue of Bar News, 
but it has made its way into the public 
consciousness in recent years. I refer 
to the emerging pattern of attacks on 
the independence of the judiciary, and 
the seeming lack of understanding by 
our citizens about the role of the judi-
ciary in our system of government and 
the importance of a fair and impartial 
judiciary.

About two years ago, the ABA com-
missioned a poll to determine the level 
of understanding in the electorate of 
the system of checks and balances that 
is the genius of our constitutional form 
of government. The ABA poll showed 
that only 40 percent of the respondents 
could identify the three branches of 
government. Almost 50 percent did 

Despite the best efforts of committed judges, 
lawyers, and other professionals, careful studies 
conducted by the Washington State Supreme Court, 
the WSBA, and others made it clear that inadequate 
funding and lack of effective coordination had led to 
gaps in service, inconsistency, and, in some cases, 
lack of effective assistance of counsel.
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not know what “separation of powers” 
means, and 29 percent did not know the 
definition of “checks and balances.” In 
early 2006, a poll of registered voters in 
Washington showed that our citizens 
are more knowledgeable; 55 percent 
of Washington’s voters could correctly 
identify the meaning of “separation of 
powers,” but 31 percent do not know 
the meaning of the term “independent 
judiciary.” I believe that so long as our 
citizens do not understand and appre-
ciate the role that the judiciary plays 
as a co-equal branch of government, 
and the role that a fair and impartial 
judiciary plays in our system of govern-
ment, justice is in jeopardy. 

Last fall’s appellate court elections 
presented Washington’s citizens with 
the question of the meaning of an 
independent judiciary in a different 
way. Appellate judicial races attracted 
unprecedented levels of contributions 
from advocacy groups. Here are some 
of the questions that we citizens face. 
Will the election of judges in Washing-
ton become increasingly politicized, 
as in some other states? Whatever the 
reality, will the public come to believe 
that judges decide cases based on 
political expediency? How would that 
perception affect public support of the 
concept of a co-equal branch of govern-
ment, constitutionally committed to 
deciding cases impartially, by interpret-
ing and applying the law? 

These questions hit home with 
many in the judiciary and the Legisla-
ture. There will be multiple bills intro-
duced in this year’s legislative session 
that would provide a public finance 
alternative for candidates for appel-
late judicial seats. The WSBA Board 
of Governors has voted to support the 
concept of public financing as one ap-
proach to assuring a fair and impartial 
judiciary. In a statement of principles 
adopted at its December meeting and 
emphasizing the importance of a fair 
and impartial judiciary, the Board 
supports public financing in concept, 
and also states that it will be open to 
considering other ways in which Wash-
ington state can act to assure a fair and 
impartial judiciary. 

During the legislative session, Gail 
Stone, WSBA’s director of legislative 
affairs, is very active in Olympia, sup-
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porting bills that are sponsored or sup-
ported by the WSBA pursuant to Board 
of Governors’ action, or by sections 
that have taken action in accordance 
with WSBA policies to support or op-
pose a bill. By court rule, the WSBA 
and its sections may take positions on 
legislation only if the legislation relates 
to the practice of law or the adminis-
tration of justice. During the session, 
representatives of the Board and of the 
sections frequently testify in support 
of or in opposition to pending legisla-
tion. The WSBA’s standing Legislative 
Committee has already presented to 
the Board of Governors a number of 
bills written or supported by sections, 
and at its December meeting, the 
Board of Governors voted to take the 
action (“sponsor” or “support”) recom-
mended by that Committee. During the 
session, the Board of Governors’ own 
Legislative Committee meets weekly to 
consider bills falling within the WSBA’s 
purview, and to decide whether to 
support, oppose, or remain neutral 
on those bills. Those weekly meetings 
allow the Board’s Committee to stay 
current on the Justice in Jeopardy Ini-
tiative, bills to provide public funding 
of judicial races, and other bills on 
which the WSBA has taken action. If 
needed, special meetings of the Board 
will be called so that the full Board can 
consider important bills. 

This important legislation that will 
be acted on in this session is a reminder 
of the role that we as lawyers play in ed-
ucating the public on important issues 
concerning the legal system. We are the 
best spokespersons for increased fund-
ing for court operations, public defense, 
and civil legal services. We are the best 
spokespersons for the importance of 
a fair and impartial judiciary to the 
functioning of our system of govern-
ment. We are the best spokespersons 
for everything that we must do as a 
society to assure the promise of equal 
justice. If not we, then who?

The Bar’s legislative policies and 
procedures are described on the Bar’s 
website at www.wsba.org. You can get 
more information about the Justice in 
Jeopardy Initiative by asking for the 
Board of Judicial Administration’s In-
formation and Advocacy Guide for the 
2007/2009 Biennium (dated September 

2006), a copy of which is also posted 
on the Washington Courts’ website at 
www.courts.wa.gov/programs_orgs/
pos_bja/cftf/JinJAdvocacy_Guide.pdf. 
Information about the ABA and WSBA 
polls on the three branches of govern-
ment is available on the ABA and WSBA 
websites, respectively.  
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Ellen Conedera Dial can be reached at 
206-359-8025 or ecdial@gmail.com. If 
you would like to write a letter to the 
editor on this topic, please e-mail it to 
letterstotheeditor@wsba.org or mail it 
to WSBA Bar News, Attn: Letters to the 
Editor, 1325 Fourth Ave., Ste. 600, Seattle, 
WA 98101-2539.
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Executive’sreport

n late 2004, a group of judge 
and lawyer leaders, concerned 
citizens, and state and local 
government principals under 
the able leadership of past WSBA 
President Wayne Blair issued a 
seminal report about the status 

of funding of Washington’s trial courts. 
The report began by defining the prob-
lems in delivering justice in Washington, 
documenting what adequate funding 
meant, examining funding alternatives 
to the current local funding structure 
in Washington, and explicitly stating 
the principles on which future funding 
recommendations were based. The re-
port concluded that the current funding 
structure and level of funding was fatally 
flawed to the point that put getting “Jus-
tice” in Washington “in Jeopardy.”

There were several documented prob-
lems with trial court operations. There 
were far too few judges to manage the 
cases filed. Local government-funding 
constraints have forced courts to choose 
between critical courtroom staffing, or 
seeking solutions for families in crisis 
or those who are chemically dependent. 
An assessment of the legal service needs 
of the indigent demonstrated that more 
than 90 percent of persons with legal 
problems which threatened housing, 
health, and/or custody were deserted by 
a justice system they could not access. 
Another study of public criminal defense 
found that Gideon’s promise of the right 
to counsel for persons charged with crim-
inal acts was a broken trust. The public 
criminal-defense system in Washington 
was inadequately funded by nearly 50 
percent, suffering convoluted account-
ability, constrained local revenues, and 
uninformed contracting provisions.

Justice in Jeopardy: Where We Started 
and Where We Have Yet to Go!
M. Janice Michels, WSBA Executive Director

The moniker “Justice in Jeopardy” 
became the banner of the judiciary, the 
WSBA, Access to Justice/Equal Justice 
Coalition, and the public-defense com-
munity to call on the state to assume a 
fair share of funding for the trial courts 
and the operations of the courts, defense, 
and civil access for all. The 2005 passage 
of the filing-fee increase infused some 
new revenue into the courts for these 
critical needs. The state Office of Public 

Defense, which had been coordinating 
appellate defense, arose to the need for 
a state agency to assess, improve, and 
conduct pilot tests about the benefits 
to the courts of adequately funded 
criminal-defense services. The Legisla-
ture also created a judicial branch state 
agency to oversee state funding for civil 
legal services — the Office of Civil Legal 
Aid (OCLA). In 2006, the state added 
general-fund dollars to criminal defense, 
parent representation in dependencies, 
and civil legal services. 

As those concerned with the ad-
equate funding of the trial courts 
congratulated the Legislature for the 
steps taken in 2005 and 2006, the Of-

fice of Public Defense has begun to 
demonstrate the overall system im-
provements resulting from adequate 
defense services in their pilots. The 
Office of Civil Legal Aid agency has be-
come a focal point for civil legal-service 
needs in the trial courts, and the Trial 
Court Improvement Account created 
by revenue from the filing-fee increase 
has allowed local courts to identify and 
fund their most crucial improvement 

needs. The state has begun to recognize 
its fair-share obligation to help fund the 
trial courts. 

The steps are laudatory and signifi-
cant, and the progress cannot be allowed 
to stagnate. In 2007, the Legislature may 
focus on state salaries, education, and 
transportation — clearly among their 
obligations — but such systems become 
less meaningful if the justice system 
remains in jeopardy. The enormity of 
the funding need may have been ap-
proached with 2005 funding-fee increase 
and some General Fund contributions 
in 2006, but we still have very serious 
jeopardy. Many dependents are without 
advocates; persons charged with crimes 

I
The courts cannot be expected to support 
themselves through fees and fines; local govern-
ment cannot bear the total burden of providing 
state-mandated defense, interpreters, civil 
commitment representation, and juror and criminal 
witness costs. The steps taken in the 2005 and 
2006 legislative sessions are commendable, but 
the new state contributions represent only a small 
portion of the documented need.
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are still represented by overburdened 
public defenders with caseloads that 
allow less than 45 minutes per case 
start to finish; civil cases give up on 
public courts when the time to trial is 
extended unreasonably by the demands 
of criminal time-to-trial requirements; 
and 90 percent of the civil legal needs of 
low-income people still go unmet.

Clichés abound about the principles 
of “equal justice for all,” “equal protec-
tion under the law,” the constitutional 
right to counsel, and the importance 
of the rule of law. But these principles 
remain threatened. The courts cannot 
be expected to support themselves 
through fees and fines; local govern-
ment cannot bear the total burden of 
providing state-mandated defense, in-
terpreters, civil commitment represen-
tation, and juror- and criminal-witness 
costs. The steps taken in the 2005 and 
2006 legislative sessions are commend-
able, but the new state contributions 
represent only a small portion of the 
documented need.

In 2007, a budget year and a long 
session, we must keep our fervor high. 
The combined group requests for court 
operations, public defense, and civil 
legal needs are admittedly mighty, but 
when government does not adequately 
fund the judicial branch, the risk of in-
creasing erosion to the promises of our 
Constitution is heightened. Trial courts 
must be funded adequately to guarantee 
that all civil matters have access, due 
process is respected, case law develops 
in the public arena, and a fair and impar-
tial judiciary is maintained. Only then 
can we assure our family, friends, and 
children that the rule of law will govern 
their interactions with strangers in pre-
dictable and proportionate ways.

Budget choices aren’t easy, and car-
rying the banner of adequate funding 
of the trial courts is not for the eas-
ily discouraged. Every person familiar 
with the pivotal importance of our 
justice system needs to take his or her 
turn as a champion of adequate fund-
ing of the trial courts. The jeopardy of 
our future justice system is simply too 
great to risk.  

WSBA Executive Director Jan Michels can 
be reached at janm@wsba.org.

mailto:janm@wsba.org
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by Chief Justice Gerry L. Alexander

n 1963, the United States 
Supreme Court issued its 
decision in the famous case 
of Gideon v. Wainwright. 
In that opinion, the court 
declared that indigent per-
sons accused of a crime 
possess a constitutional 

right to be effectively represented by an attorney. More 
than 40 years after Gideon, Washington is making a 
substantial effort to firm up existing structures and 
obtain the funding necessary to fully meet the promise 
of that landmark decision. 

This issue of Bar News focuses on the present status of 
our state’s public-defense system. In 2004, the inadequa-
cies of the system were revealed on four different fronts. 
That year, the Supreme Court’s Justice in Jeopardy Task 
Force indicated that funding for indigent-defense repre-
sentation, which heretofore has largely been the respon-
sibility of local government, was inadequate. At about 
the same time, the Washington State Bar Association’s 
Blue Ribbon Task Force on Indigent Defense reported 
on problems it found with public-defense representation 
throughout the state. The state’s largest newspaper, the 
Seattle Times, also weighed in with a series of articles on 
the inadequacies of public-defender systems that it ob-
served in several counties of the state. Finally, a lawsuit 
was filed against an eastern Washington county in which 
there were allegations that the county’s criminal-justice 
system was infected with many instances of ineffective 
assistance of counsel for indigent defendants.

Since 2004, much progress has been made to improve 
our state defender systems. Senate Bill 5454, which 
passed in 2005 at the request of the Justice in Jeopardy 
Initiative, provided additional funds for the state’s trial 
courts as well as for parental representation in termina-
tion and dependency cases, indigent-defense consulta-
tion and training, and civil legal aid. In that same year, the 
Revised Code of Washington was amended to establish a 
structure for state funding for counties that committed 
to improving their public-defense systems. A year later, 

the Legislature provided, for the first time in this state’s 
history, funding for trial-level criminal public defense. 
Finally, the WSBA continues to maintain its Committee 
on Public Defense, a committee that is busily engaged 
in examining a myriad of critical issues relating to the 
proviso of public defense. Despite these significant im-
provements, however, much remains to be done.

This edition of Bar News includes articles about pub-
lic defense from a variety of presenters. Rob McKenna, 
the attorney general, addresses Washington’s participa-
tion in the Gideon case amicus brief. Don Scaramastra, 
of Garvey Schubert, and Dave Taylor, of Perkins Coie, 
write about the Grant County lawsuit. Joanne Moore, di-
rector of the Washington State Office of Public Defense 
(OPD), tells us about lawyers who have, in the past, 
volunteered to serve as counsel for indigent defendants 
facing murder charges. Bob Boruchowitz, recently the 
director of The Defender Association, describes a new 
ABA ethics opinion pertaining to excessive caseloads. 
Rafael Gonzalez, of OPD, describes new state-funded 
public-defense programs. Tom McBride, executive 
director of the Washington Association of Prosecuting 
Attorneys, writes about why prosecutors support state 
funding for indigent criminal defense. Mary Jane Fergu-
son, of OPD, describes cost savings available through 
the provision of adequate public defense. 

The Board for Judicial Administration’s Justice in 
Jeopardy Initiative is committed to continuing efforts 
to improve public defense until such time as we can 
say that adequate representation is available and ac-
cessible in the state of Washington to all who qualify 
for such legal assistance. This effort accompanies an 
overarching campaign for adequate state funding for 
our trial courts, the providers of civil legal services for 
the poor, as well as for our public-defender systems. In 
a nation that exalts the concept of justice for all, this 
must be a priority.  

Gerry L. Alexander is chief justice of the Washington 
State Supreme Court.

Public Defense 
Guaranteeing Justice for All

I
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CCounty governments in Washington state 
shoulder most of the responsibility for 
creating, funding, and operating public-
defense systems.1 As a result, counties 
share the constitutional obligation to 
ensure that public-defense systems 
provide effective legal representation. 
A recent Washington court decision in 
Best v. Grant County highlights the con-
stitutional duties of Washington counties 
and provides guidance to county govern-
ments and others who are interested 
in understanding — or enforcing — a 
county’s constitutional and statutory 
obligations to provide effective public 
defense. This article summarizes the 
Best lawsuit, the court’s decision, and 
the resulting settlement, and outlines the 
top 10 ways in which a county can fail to 
meet its constitutional obligations and 
open its public-defense system to legal 
challenge.

Best v. Grant County
Best v. Grant County2 arose from wide-
spread and serious deficiencies in the 
felony public-defense system in Grant 
County, Washington. Those deficiencies 
resulted in some notable failures. Among 
other things, two Grant County public-de-
fense attorneys — including the County’s 
lead public-defense attorney — were 
disbarred in the year before the lawsuit 

began, and state and federal courts re-
versed convictions because Grant County 
public defenders failed to provide effec-
tive assistance of counsel.

In April 2004, four plaintiffs, including 
three individuals who had been repre-
sented by Grant County public defenders 
and a taxpayer plaintiff, sued Grant Coun-

ty over its felony public-defense system. 
The plaintiffs alleged that the county had 
systematically deprived indigent felony 
defendants of effective assistance of coun-
sel in violation of both the United States 
and Washington State Constitutions. The 
plaintiffs asked the court to certify a class 
of current and future indigent defendants 
under CR 23(b)(2) and sought injunctive 
and declaratory relief reforming the Grant 
County public-defense system. 

The superior court certified the pro-
posed class in September 2004. It did so 

after permitting the county to conduct 
discovery into class-certification is-
sues and over the county’s objections. 
Especially noteworthy was the court’s 
recognition, consistent with decisions 
from other jurisdictions, that the specific 
circumstances surrounding each indi-
vidual felony prosecution and each public 

defender’s performance did not pose a 
serious hurdle to class certification. Nor 
did the court accept the county’s argu-
ment that problems with its system were 
solely the responsibility of a few bad (and 
now disbarred) lawyers.

After more than a year of discovery 
regarding the merits, the court granted 
partial summary judgment in favor of 
the plaintiffs in October 2005 (and de-
nied the county’s cross-motion). In its 
summary judgment ruling, the court 
first acknowledged that poor people 

Making Gideon Real
Washington Counties and 

the Duty to Provide Effective 
Assistance of Counsel

by David F. Taylor, Don Scaramastra,  
and Beth Colgan

A recent Washington court decision in Best v. 
Grant County highlights the constitutional duties 
of Washington counties and provides guidance to 
county governments and others who are interested 
in understanding — or enforcing — a county’s 
constitutional and statutory obligations to provide 
effective public defense. 
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charged with felonies have a “clear legal 
and equitable right to effective assistance 
of counsel” under both the United States 
and Washington State Constitutions. 
The court then noted that almost all of 
the material facts concerning deficien-
cies in the design and operation of Grant 
County’s public-defense system were 
uncontested. The court ruled that these 
deficiencies gave someone represented by 
a Grant County public defender “a well-
grounded fear of immediate invasion of 
the right to effective assistance of coun-
sel.” The court concluded that changes 
the county had made in response to the 
lawsuit — changes the county claimed 
were significant improvements — were 
insufficient to dispel that fear. 

This was enough, the court agreed, 
to justify injunctive relief. Following 
decisions from a number of other juris-
dictions, the court held that it was un-
necessary for the plaintiffs to prove that 
the defense of specific individuals was 
prejudiced by ineffective assistance, as 
Strickland v. Washington3 would require 
to vacate a conviction. Plaintiffs seek-
ing systemic reform of a public-defense 
system need only show a well-grounded 
fear that deficiencies in the system will 
deprive them of effective assistance of 
counsel. 

The import of this decision is clear: 
County governments have an obligation 
to see that their public-defense systems 
deliver effective assistance of counsel. 
Anything less can give rise to a well-
grounded fear that the constitutional 
rights of indigent defendants will be vio-
lated, warranting injunctive relief.

The Settlement
Based on its ruling, the court ordered 
a trial focused on devising a system 
that would protect the rights of class 
members and “meet the constitutional 
obligation to provide effective assistance 
of counsel.” Within a few weeks of the 
ruling and shortly before trial, the parties 
announced a settlement in which Grant 
County agreed to maintain and operate 
a public-defense system that provides 
effective assistance of counsel. The settle-
ment allowed Grant County to continue 
to operate a contract public-defense sys-
tem or to adopt a new form of system. 
Either way, Grant County was required 
to comply with important safeguards 

and requirements derived from standards 
adopted or endorsed by the Washington 
State Legislature, the Washington State 
Bar Association, the American Bar Asso-
ciation, and other organizations devoted 
to the cause of public defense, such as 
the National Legal Aid and Defender As-
sociation.4 Most significantly, the county 
agreed to:

•	 Limit	public-defender	 caseloads	 to	
150 felony cases or less (a limit derived 
from State Bar-endorsed standards), 
with some felony cases accorded ex-
tra weight to reflect the time typically 
needed to handle them and some other 
matters (such as probation-violation 
proceedings) also credited against the 
caseload limits;

•	 Assign	cases	only	to	lawyers	qualified	
to handle them under objective stan-
dards endorsed by the State Bar;

•	 Pay	compensation	that	more	closely	
correlates to salaries paid to prosecut-
ing attorneys and that rewards tenure 
and experience;

•	 Pay	additional	 fees	 for	cases	that	are	
taken to trial so as to remove financial 
disincentives to trial (the settlement 
initially imposes a $350 fee for each full 
or partial day of trial);

•	 Require	one	full-time	investigator	for	
every four defenders, as State Bar-en-
dorsed standards contemplate;

•	 Provide	funding	for	experts	outside	the	
budget for attorneys, and allow defend-
ers to hire experts without notice to the 
prosecution;

•	 Require	each	public	defender	to	retain	
an objectively measurable minimum 
amount of staff support that corre-
sponds to standards endorsed by the 
State Bar;

•	 Hire	 a	 full-time	 lawyer	whose	 sole	
responsibility is to supervise the other 
defenders, one who is qualified under 
standards endorsed by the State Bar;

•	 Hire	interpreters	who	don't	work	for	the	
court or other county departments;

•	 Establish	an	 “800”	number	 that	 in-
digent defendants can call to report 
problems and complaints;

•	 Require	 defenders	 to	 attend	 each	
defendant’s initial court appearance 
(something	that	wasn't	done	until	after	
Best was filed);

•	 Require	each	defender	to	satisfy	train-
ing standards promulgated by the 

National Legal Aid and Defender As-
sociation;

•	 Require	adequate	conflicts	check	pro-
cesses approved by an outside moni-
tor; 

•	 Build	an	adequate	supply	of	qualified	
and adequately paid counsel to handle 
cases when the regular public defend-
ers are conflicted out; and

•	 Completely	 remove	 the	prosecuting	
attorney's	office	from	all	matters	per-
taining to the operation of the county’s 
public-defense system, including 
compensation, funding, and contract 
issues.

The settlement presumptively runs 
for six years. To ensure that the county 
meets its obligations, the parties selected 
defense attorney Jeffery Robinson to 
serve as the court-appointed monitor. 
Mr. Robinson has wide-ranging powers 
to investigate, oversee, and direct county 
compliance with the settlement agree-
ment. The settlement also requires the 
county to pay $1,100,000 in attorneys’ fees 
and court costs to the plaintiffs. As an 
incentive to compliance, $100,000 of this 
fee award to plaintiffs will be forgiven for 
each of the six years that the county fully 
complies with the settlement. 

The Top 10 Ways in Which a County 
Can Fail to Meet Its Constitutional 
Obligations
Since the settlement was announced, we 
have frequently fielded questions about 
the potential exposure of other counties 
to similar claims. In the spirit of helping 
to identify some of the areas where coun-
ties may be at risk (and with apologies to 
David Letterman), we present our list of 
the top 10 ways to ensure that a county’s 
public-defense system can be effectively 
challenged.

1. Don’t Have (or Enforce) Standards 
for Public Defense

The Washington State Legislature re-
quires every county to adopt standards 
for the operation of its public-defense 
system.5 In doing so, the Legislature has 
instructed counties to use as guidelines 
the standards for public defense issued 
by the Washington Defender Association 
and endorsed by the Washington State 
Bar Association.6 Although the State Bar-
endorsed standards are not mandatory, 
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they provide a recognized and legislatively 
sanctioned way for courts, counties, and 
litigants to evaluate a public-defense 
system.

The  court did exactly that in Best, 
ruling that the standards endorsed by 
the WSBA and by the ABA should form 
the basis for reforming the Grant County 
system so as to protect class members’ 

rights to effective assistance of counsel. 
As the court’s ruling suggests, county 
governments that fail to adopt standards 
consistent with these standards — or that 
fail to live up to those standards — do so 
at their own risk. 

2. Dispense With Caseload Limits
Overloading public-defense attorneys 
with too many cases is one way to reduce 
the costs of public defense. It is also a 
near-certain way to ensure that poor 
defendants are denied effective legal as-
sistance.7 Indeed, saddling public defend-
ers with too many cases can lead a court 
to presume that the public defenders are 
providing ineffective assistance.8 Enforc-
ing appropriate caseload limits is critical 
to ensuring effective public defense.

It is not hard to develop appropriate 
caseload limits. National and state organi-
zations have generally adopted caseload 
standards that limit full-time public de-
fenders to no more than 150 felony cases 
per year. The WSBA-endorsed standards 
impose the same limit. This 150-case limit 
is a maximum and is subject to downward 
adjustment depending on the severity 
and complexity of the charges — a lawyer 
cannot be expected to defend 150 murder 
cases each year — as well as the experi-
ence level of the defense attorney. 

Best underscores the importance of 
adopting and enforcing caseload limits. 

Grant County public defenders often 
exceeded the caseload limits endorsed 
by the WSBA. In 2003, for instance, 
the lead public defender informed the 
County that he had handled more than 
500 felony assignments. The year before 
he had reported “only” 313 assignments. 
This did not escape the attention of the 
court in Best, which found it uncontested 

that “the caseloads of the Grant County 
public defenders were excessively high 
and exceeded any advisory guideline 
for caseload limits.” Counties that fail to 
adopt and enforce the State Bar-endorsed 
caseload limits place indigent defendants 
at significant risk and expose their public-
defense systems to challenge.

3. Disregard Qualification Standards
Like caseload limits, hiring public defend-
ers with adequate qualifications seems 
intuitive. Even the most diligent lawyer 
may be ineffective if he or she lacks ex-
perience.

The State Bar-endorsed standards 
require public defenders to meet certain 
objective requirements before they may 
be assigned cases of a given seriousness 
or complexity. In Best, the county made 
virtually no effort to determine whether 
public-defense attorneys were qualified to 
handle the cases they would be assigned. 
Some of those attorneys did, in fact, lack 
the experience required by the State 
Bar-endorsed standards. Assigning too 
many cases to lawyers without sufficient 
experience is an especially effective way 
to ensure that defendants are deprived of 
effective assistance of counsel.

4. Create Financial Disincentives to 
the Proper Handling of Cases 

Financial disincentives can and do 

hamper effective representation. Grant 
County incorporated a number of such 
disincentives into the various iterations 
of its public-defense system. Under one 
iteration, the county simply paid a flat fee 
to a single lawyer and delegated to him 
the responsibility for defending (person-
ally or by way of subcontract) all felony 
prosecutions in a given year. Subject 
only to exceptions that never seemed 
to apply, that fee was supposed to cover 
all costs associated with the representa-
tion, including expert and investigator 
fees. In other words, the lawyer was 
expected to fund experts, investigators, 
and other expenses out of his or her own 
salary. This created a conflict of interest 
between lawyer and client. A review of all 
felony case files for 2003 indicated that 
lawyers almost invariably succumbed to 
the conflict. Of the roughly 1,000 felony 
prosecutions that year, defenders hired 
experts in only a handful of cases. 

In 2004, the county changed its man-
ner of compensating public-defense at-
torneys. Rather than pay an annual flat 
fee to a single defender, the county began 
paying each defender a flat fee of $550 per 
case. This was intended to reimburse the 
lawyer for all costs of doing business. But 
the effect of the county’s flat-fee system 
was to discourage trials and other time-
intensive defense activities. A lawyer who 
made the “mistake” of properly preparing 
and trying a reasonably complex felony 
case could find his or her take-home 
pay approaching the state’s minimum 
wage. These disincentives were especially 
dangerous given the county’s failure to 
supervise the public-defense system. Not 
surprisingly, trial rates in Grant County 
were low.

In assessing a county’s public-defense 
system, the manner of compensating 
public defenders is important. A system 
that enlists the invisible hand of the mar-
ket against effective representation will be 
open to question.

5.  Discourage the Use of
 Investigators and Experts
Investigators and experts are essential to 
effective public defense. Most lawyers are 
too busy to do the investigative legwork 
for all their cases. Without investigators, 
witnesses are not found and interviewed, 
crime scenes are not inspected, leads are 
not pursued, and documents or other 

Overloading public-defense attorneys with too many 
cases is one way to reduce the costs of public 

defense. It is also a near-certain way to ensure that 
poor defendants are denied effective legal assistance.7 
Indeed, saddling public defenders with too many cases 
can lead a court to presume that the public defenders 

are providing ineffective assistance.8 Enforcing 
appropriate caseload limits is critical to ensuring 

effective public defense.
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evidence may go undiscovered. Likewise, 
even the best public defenders need ex-
pert consultants to guide their defensive 
strategy and expert testimony to establish 
or support many defenses. Psychiatrists 
can testify about a client’s mental com-
petence or capacity. Chemists can show 
that a white powder is not cocaine. And 
handwriting experts can corroborate 
a defendant’s claim that someone else 
signed the forged check.

State and national authorities and 
the courts all recognize the importance 
of investigators and experts to effective 
representation.9 The State Bar-endorsed 

standards, for instance, require at least 
one full-time investigator for every four 
public-defense attorneys. They also pro-
vide that experts should be paid from 
separate funds, and that requests for 
payment should come through an ex 
parte motion. 

Preventing or discouraging defenders 
from obtaining expert and investigative 
support can play a role in undermining ef-
fective representation. Grant County, for 
example, failed to comply with State Bar-
endorsed standards that contemplated a 
minimum level of investigative and expert 
assistance. Rather, the county established 

financial and procedural hurdles to the 
use of investigators and experts. As a 
result, public-defense lawyers rarely em-
ployed investigators or experts.

6. Fail to Supervise the System
Adequate supervision and monitoring 
are essential to any properly functioning 
public-defense system. Without supervi-
sion, there is simply no effective way for 
a county to make sure that its public-de-
fense system passes muster.

In Best, the court found it undisputed 
that Grant County failed to supervise its 
public-defender system. For years, the 
County had simply outsourced public 
defense to a single attorney. During that 
time, the county did not require mean-
ingful reports from the attorney, failed 
to monitor the attorney’s compliance 
with the county’s standards, and assigned 
no one within county government the 
responsibility for supervising the pub-
lic-defense system. The Best court put 
it best: “Grant County failed to provide 
meaningful supervision over the public 
defender system.”

Another way to ensure inadequate su-
pervision is to look to the superior court 
judges to supervise the public-defense 
system. Supervising a public-defense 
system, however, is both inconsistent 
with judicial duties and beyond the 
authority of most judges. Judges cannot 
and should not monitor the private and 
privileged operations of counsel, and 
there is only so much they can infer from 
the conduct of the parties in open court. 
Nor do judges have any real control over 
public-defense funding. It is fair to expect 
an independent judiciary to do its best to 
foster effective defense and eliminate the 
most egregious abuses, but the judiciary 
is merely public defense’s first bulwark, 
not its final redoubt.

County government is ultimately 
responsible for ensuring effective public 
defense. This duty may not be off-loaded 
on private lawyers, judges, or anyone 
else. In the end, county officials must 
ensure that the public-defense system 
actually provides what the Constitution 
guarantees: effective legal representa-
tion. This requires a supervisor who can 
ensure that public defenders actively 
and appropriately communicate with 
and represent their clients. Complaints 
in the Best litigation included that public 
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defenders rarely visited clients in jail (and 
often didn’t visit until after the client had 
been incarcerated for weeks), refused 
to answer telephone calls, failed to use 
certified interpreters (sometimes using 
bilingual inmates for this purpose), did 
not adequately inform clients about the 
facts or legal aspects of their cases, or did 
not understand these facts themselves. 
To effectively identify and fix these types 
of problems, supervision must be cen-
tralized in the hands of a lawyer with 
sufficient expertise and qualifications. 
State Bar-endorsed standards require a 
supervisor who is qualified to try Class 
A felonies.

7. Allow the Prosecutor a Voice in 
Public Defense

Few people would argue that the pros-
ecutor should have a role in the design 
or operation of the public-defense sys-
tem, yet it is easy for a prosecutor who 
serves as counsel to county government 
to overstep appropriate bounds. This is 
precisely what happened in Grant County. 
There, prosecutors drafted public-defense 
contracts and public-defense standards, 
advised County commissioners on pub-
lic-defense matters, helped select public 
defenders, and resisted the hiring of inves-
tigators and experts by public defenders. 
The Best court specifically pointed to the 
prosecuting attorney’s interference with 
the hiring of investigators and expert 
witnesses to support the summary judg-
ment ruling.

The decision thus confirms that coun-
ties must be diligent in keeping prosecut-
ing attorneys out of the public-defense 
process. This isn’t just a good idea; to 
some extent, it is required by statute.10

8. Under-Fund Public Defense
This one should go without saying and is 
implicit in everything else that we have 
discussed so far. An under-funded public-
defense system will be less likely to deliver 
effective representation. But, some may 
protest, how does one determine whether 
a public-defense system is under-funded? 
After all, costs vary from place to place 
and comparisons are difficult to make. 
Prosecuting attorneys’ offices, for exam-
ple, have different and more varied duties 
than a public-defense attorney. 

In fact, there are some relatively 
simple ways to evaluate whether there is 

rough parity between spending for crimi-
nal prosecution and spending for criminal 
defense. Look, for example, at salaries 
and benefits or other compensation. Do 
public defenders and prosecuting attor-
neys take home comparable paychecks? 
Do they receive similar levels of financial 
support for staff and expenses?

Another measure may be relative 
spending levels over time. In Grant Coun-
ty, public-defense spending lagged behind 
both large increases in caseloads and 
spending on prosecution. For example, 
in 1993 Grant County spent roughly 46¢ 
on public defense for every dollar spent 

on the prosecuting attorney’s office. By 
2003, Grant County was spending just 
30¢ on public defense for every dollar 
spent on the prosecuting attorney’s office. 
Likewise, spending for public defense on a 
per-case basis fell sharply: Grant County 
paid an average of $825 for the defense of 
each felony case in 1991 but just $468 per 
case in 2003.11

If a lawyer wants to find out whether a 
county takes public defense seriously, one 
of the first things he or she will look at is 
how much a county pays for it. In the case 
of Washington counties, county budgets 
for public defense and prosecution are 
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easy to obtain: one need only serve a 
request under the Public Disclosure Act 
and the cat’s out of the bag.

9. Ignore Warning Signs
A public-defense system in trouble will 
show symptoms. In Grant County’s case, 
the warning signs included court findings 
of ineffective assistance of counsel and 
the disbarment of two public defend-
ers. In addition, superior court judges 
pointed out problems, private attorneys 
complained, and criminal defendants de-
scribed the mishandling of their cases. A 
county faced with those kinds of warning 
signs needs to act. If it does not, it invites 
a legal challenge to its public-defense 
system — and evidence that a county 
that has stuck its head in the sand simply 
makes the case for judicial intervention 
that much more compelling.

10. Assume No One Can Hold the 
County Accountable

Another way to invite a challenge to a 
public-defense system is for the county to 
ignore the fact that one can be brought. 
As Best shows, it is possible to challenge 
a public-defense system. Indeed, in some 
respects it is easier to obtain systemic 
reform than to challenge an individual 
conviction. As previously mentioned, 
the Best court followed the unanimous 
teaching of other courts and held that 
plaintiffs in a civil suit for injunctive relief 
need not show that any specific individual 
was wrongly convicted. Instead, plaintiffs 
mounting a systemic challenge need 
only satisfy the traditional standard for 
an injunction. That contrasts with the 
requirement imposed on challenges to 
individual convictions by the Supreme 
Court in Strickland v. Washington, which 
requires a showing of actual prejudice. 

Due to the large numbers of public-
defense clients and their constantly 
changing population, challenges to a 
public-defense system are peculiarly 
amenable to certification as class actions 
under CR 23(b)(2). While a class action 
is a very efficient approach to managing 
public-defense litigation once it starts, it 
is likely to be expensive to defend, indeed, 
probably more expensive than simply pro-
viding a good public-defense system and 
avoiding litigation in the first place. 

Also remember that plaintiffs, if they 
prevail, are entitled to recover their at-

torneys’ fees and costs from the county. 
Together the defense costs and liability 
for plaintiffs’ attorneys’ fees will likely 
be more than enough to fund the differ-
ence between a public-defense system 
that passes constitutional muster and 
one that doesn’t for many years to come. 
Thus, good public defense isn’t just 
constitutionally required — it’s fiscally 
responsible.

Epilogue: Grant County One Year 
Later
As this article goes to press, it has been 
roughly one year since the court approved 
the settlement of Best v. Grant County. 
Only time will tell whether the settle-
ment has eliminated the “well-grounded 
fear” that poor defendants charged with 
felonies in Grant County will be deprived 
of effective assistance of counsel. But the 
year that followed the resolution of the 
litigation appears to have gone much 
better than the years that preceded it. 
The court-appointed monitor has issued 
a series of written reports that reflect well 
on the county’s efforts, and, to date, there 
have been no disputes over the county’s 
performance of its obligations under the 
settlement agreement.

As the Best case illustrates, counties 
in Washington state have a constitutional 
duty to ensure that their public-defense 
systems provide effective representation 
in compliance with constitutional stan-
dards. Counties ignore those duties at 
their own peril.  
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WWhen Washington Attorney General 
John J. O’Connell joined 21 other states 
and commonwealths in signing an am-
icus brief submitted in a criminal case 
before the United States Supreme Court, 
our state took a position that we take for 
granted today: that every indigent person 
accused of a felony in a state court is 
guaranteed the right to counsel.1 It was 
1962, and the case was Gideon v. Wain-
right, 372 U.S. 335 (1963). At the time, 35 
states required that counsel be appointed 
to indigents accused of non-capital 
felonies in state court.2 The nature and 
scope of the right to counsel continues 
to be further defined by our courts and 
legislative bodies even to this day.

Prior to the Gideon decision, Betts v. 
Brady, 316 U.S. 455 (1942), dictated that 
an indigent person accused of a non-
capital crime did not have a due process 
right to counsel unless, under the facts 
of the particular case, refusal to appoint 
counsel would constitute “a denial of 
fundamental fairness, shocking to the 
universal sense of justice.”3 However, the 
United States Supreme Court had not 
allowed a denial of counsel to stand un-
der that test since 1950.4 In Washington, 
constitutional and statutory mandates 
already dictated that a person subject 
to criminal prosecution had a right to 
counsel.5

Although the decision in Gideon was 

described at the time as “not unexpect-
ed,”6 13 states that required that counsel 
be appointed to indigents accused of 
felonies in their own states did not join 
the amicus brief. The states’ brief that 
Washington joined argued that historical 
developments in the interpretation of the 
due process clause compel the finding of 
a constitutional right to counsel in state 
felony trials, if there is a risk of loss of 
liberty, whether or not a capital crime is 
involved. The states likened the denial of 
counsel on the basis of indigence to dis-
crimination, citing a prior United States 
Supreme Court decision which stated, 
“[i]n criminal trials a State can no more 
discriminate on account of poverty than 
on account of religion, race, or color.”7 
Plainly stated, “[t]here can be no equal 
justice where the kind of trial a man [or 
woman] gets depends on the amount 
of money he [or she] has.”8 To quote 
directly from the states’ 25-page amicus 
brief, “[s]o firm is the attachment of the 
undersigned states to that principle that 
we could confidently rest our case on that 
assertion alone.”9

In the Gideon case, there was, also not 
surprisingly, an amicus brief filed in sup-
port of Florida by the state of Alabama, 
which was also signed by North Caro-
lina. That brief argued that states could 
certainly decide to provide appointed 
counsel in non-capital criminal cases, 
but that decision is not constitutionally 
required.

[O]n that distant day when finally the 
millennium is reached, no layman shall 
be compelled to defend himself with-
out legal assistance in a state criminal 
prosecution. No indigent individual 
shall be compelled to suffer illness or 
injury without the attention of a physi-
cian or benefit of necessary medicine or 
hospital care. No poor person shall be 
compelled to suffer the pangs of hunger 
or the discomforts occasioned by a lack 
of adequate clothing, suitable housing or 
other creature comforts. Humanitarian 
principles require that such assistance 
be given to the needy even today, but it 
cannot be argued logically that, under 
the due process or equal protection 
clauses of the Fourteenth Amendment, 
the states must furnish them. If and 
when, in the considered judgment of 
the people of the individual states, such 
gratuitous services or aid are warranted 
morally or are feasible financially, they 
will be provided. Though man’s social 
evolution is slow, history proves that he 
does advance in all fields. To be lasting, 
however, his progress must result from 
his own volition rather than come from 
judicial fiat.10

The amicus brief of Alabama also 
makes an interesting observation that 
a recent gathering of the state’s pros-
ecuting attorneys revealed “widespread 
agreement among them that an accused, 
tried without aid of counsel, stands a 
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better chance of obtaining from a jury 
either an outright acquittal or less severe 
punishment than one represented by an 
attorney.”11 Nonetheless, Mr. Gideon was 
acquitted on remand after a trial in which 
he was represented by counsel.12

The Gideon decision reflected con-
sideration of the principles contained 
in the amicus brief that Attorney Gen-
eral O’Connell signed on behalf of the 
State of Washington. In establishing the 
principle that counsel is required for Mr. 
Gideon and others like him, the Court 
stated, “reason and reflection require 
us to recognize that in our adversary 
system of criminal justice, any person 
hauled into court, who is too poor to 
hire a lawyer, cannot be assured a fair 
trial unless counsel is provided for 
him.”13 Washington and 21 other states 
acknowledged that the time had come 
to recognize this important right. The 
Court concluded its opinion, in which 
it overruled Betts:

Florida, supported by two other States, 
has asked that Betts v. Brady be left 
intact. Twenty-two States, as friends of 
the Court, argue that Betts was “an anach-
ronism when handed down” and that it 
should now be overruled. We agree.14

The important considerations sup-
porting the constitutional right to ap-
pointment of counsel have not stood 
still since the Gideon decision. In the 
intervening years, our courts and Legis-
lature have recognized that the right to 
counsel means much more than simply 
providing a lawyer to indigent individu-
als accused of felonies. Examples include 
the statutory right to counsel in certain 
civil proceedings, such as involuntary 
mental health commitment hearings,15 
sexually violent predator proceedings,16 
and parental termination trials;17 the 
appointment of at least two attorneys 
with demonstrated proficiency in capi-
tal cases;18 and the right to counsel in 
certain misdemeanors as well as felo-
nies.19 The law in this area continues to 
be shaped by lawmakers and reviewed 
by our courts.  

Rob McKenna is Washington’s 17th at-
torney general. As the state’s chief legal 
officer, he directs 500 attorneys and nearly 

700 professional staff providing legal 
services to state agencies, boards, and 
commissions.
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Illinois, Iowa, Kentucky, Maine, Michigan, Mis-

souri, Nevada, Ohio, North Dakota, Oregon, 

Rhode Island, South Dakota, Washington, and 

West Virginia.

 2.  Brief for the State Government Amici Cur-

iae, Gideon v. Cochran, 371 U.S. 857 (1962)  

(No. 155), 1962 WL 115122, at *2.  The assistance 

of counsel for those subject to federal prosecu-

tions is required under the Sixth Amendment.

 3. Betts, 316 U.S. at 462.

 4.  Gideon, 372 U.S. at 351 (Harlan, J., concur-

ring).

 5.  The Washington Supreme Court explained the 

rights of the accused in the following manner:

  The right of an accused to appear and defend 

by counsel is expressly guaranteed by Art. I § 

22 (amendment 10) of the state constitution.  

In furtherance of this constitutional guaran-

tee, RCW 10.01.110 and 10.40.030 imposes 

upon the court three duties:  (1) to inform the 

defendant that it is his right to have counsel 

before being arraigned; (2) to ascertain 

whether because of the defendant’s poverty 

he is unable to employ counsel, in which 

event, the court must inform the defendant 

that the court shall appoint counsel for the 

defendant at public expense if he so desires; 

(3) to ask whether the defendant desires the 

aid of counsel.

  In re Wilken v. Squier, 50 Wash. 2d 58, 61, 309 

P.2d 746 (1957).

 6.  Harvard Law Rev. Ass’n, “Rights of Indigent at 

Trial,” 77 Harv. L. Rev. 103 (Nov. 1963).

 7.  Griffin v. Illinois, 351 U.S. 12, 17 (1956).

 8.  Id. at 19.

 9.  Brief for the State Government Amici Cur-

iae, Gideon v. Cochran, 371 U.S. 857 (1962)  

(No. 155), 1962 WL 115122 at *12.

 10.  Amicus Curiae Brief for the State of Alabama, 

Gideon v. Cochran, 1962 WL 115123, at *5-6.

 11.  Id. at *7.

 12.  Harvard Law Rev. Ass’n, “Rights of Indigent at 

Trial,” 77 Harv. L. Rev. 103 (Nov. 1963).

 13.  Gideon, 372 U.S. at 344.

 14.  Gideon, 372 U.S. at 345.

 15.  RCW 71.05.360(5)(b).

 16.  RCW 71.09.050.

 17.  RCW 13.34.090.

 18.  SPRC 2.

 19.  CrRLJ 3.1(a).
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IIn 1789, Congress adopted and the states 
ratified the Bill of Rights in order to protect 
individuals against unwarranted, arbitrary 
interference by government. Shortly before 
the adoption of the Bill of Rights, Thomas 
Jefferson wrote to James Madison: “In 
the arguments in favor of a declaration of 
rights … one which has great weight with 
me [is] the legal check which it puts into 
the hands of the judiciary.”1 One of the 10 
constitutional amendments comprising 
the Bill of Rights, the Sixth Amendment es-
tablishes that “in all criminal prosecutions, 
the accused shall … have the Assistance of 
Counsel for his defense.” 

In fledgling America, the assistance of 
counsel was viewed as a critical protection 
against unjust criminal actions. The right 
to the assistance of counsel was a sharp 
departure from English law, which denied 
the aid of counsel in most felony trials until 
1836.2 Some 37 years after the adoption 
of the Bill of Rights, Constitutional com-
mentator William Rawle wrote that: “The 
most innocent man, pressed by the awful 
solemnities of public accusation and trial, 
may be incapable of supporting his own 
cause. He may be utterly unfit to cross-ex-
amine the witnesses against him, to point 
out the contradictions or defects of their 
testimony, and to counteract it by properly 
introducing it and applying his own.” 3

Many years before the U.S. Supreme 

Court interpreted the Sixth Amendment 
as guaranteeing that poor criminal de-
fendants have the right to assistance of 
appointed counsel if they cannot afford 
to pay, a number of our historical lawyer 
leaders proved the depth of their belief 
that attorneys are necessary in criminal 
matters by taking this responsibility upon 
themselves. 

Nineteen years prior to the adoption of 
the Bill of Rights, John Adams, for example, 
agreed to defend eight British soldiers 
and a captain 
charged with 
the murder 
of five Ameri-
cans during 
th e  B o ston 
Massacre. Ad-
ams accepted 
a  n o m i n a l 
fee of only 10 
guin eas  on 
accepting the 
case, and eight 
guineas at trial. When he took the case, 
Adams well understood that his defense of 
these hated British soldiers would result in 
“endless labour and Anxiety if not to infamy 
and death, and that for nothing, except, 
what indeed was and ought to be all in all, 
a sense of duty.”4 Adams, one of Boston’s 
finest lawyers, obtained acquittals for six 
of the eight soldiers by proving that they 
were fired upon first. Later, he observed in 
his diary that the fee paid for his labors was 
paltry, and said: “The Part I took in Defence 
of Cptn. Preston and the Soldiers, procured 
me Anxiety, and Obloquy enough. It was, 
however, one of the most gallant, gener-
ous, manly and disinterested Actions of 

my whole Life, and one of the best Pieces 
of Service I ever rendered my Country. 
Judgment of Death against those Soldiers 
would have been as foul a Stain upon this 
Country as the Executions of the Quakers 
or Witches, anciently.”5

Some 30 years later, Alexander Ham-
ilton and Aaron Burr joined with another 
New York attorney, Brockholst Livingston, 
to represent Levi Weeks, a notorious 
criminal defendant, on a pro bono basis. 
Weeks was charged with the murder of his 

fiancée, Gu-
lielma Sands. 
Witnesses had 
seen the vic-
tim conversing 
with him on 
December 22, 
1799, in front 
of the Manhat-
tan boarding 
house where 
they both re-
sided. A few 

days later, she was found drowned in 
a well. Widely circulated handbills de-
scribed her grotesquely bruised and 
bloated body and her relatives displayed 
the corpse publicly, inciting fury against 
Weeks. At the trial, the defense’s opening 
statement described the: “. . . unexampled 
industry that has been exerted to destroy 
the reputation of the accused and to im-
molate him at the shrine of persecution 
without the solemnity of a candid and 
impartial trial…the public opinion comes 
to be formed unfavorably and long before 
the prisoner is brought to his trial he is 
already condemned.”6

During the three-day trial in which 55 
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witnesses were called, the defense estab-
lished that Weeks had an alibi and cast 
suspicion on Richard Coucher, another 
boarding-house resident. It has been re-
ported that part of the defense technique 
was to hold lighted candles near Coucher’s 
head in order to facilitate the jury’s obser-
vation of his face while he testified. The jury 
returned a not-guilty verdict after deliberat-
ing for some five minutes.7

In 1857, Illinois attorney Abraham 
Lincoln told Hannah Armstrong, a widow, 
that he would represent her son pro bono 
in his murder trial. William Armstrong had 
been arrested for killing Preston Metzker 
in a drunken brawl several months before, 
on August 29, 1857. At trial, the primary 
witness against Armstrong testified that 
he had clearly seen the defendant deliver 
a fatal blow to Metzker at about 11:00 at 
night, under an almost-full moon. Lincoln 
then demonstrated his considerable talents 
as a trial lawyer. In an early use of judicial 
notice, he offered the Farmers’ Almanac to 
show that on August 29, the moon was just 
past the first quarter, producing so little 
light that the witness could not have seen 
the fight. Based on this evidence, the jury 
quickly acquitted Armstrong.8

Counsel was appointed for the accused 
in a number of criminal trials during the 
19th century. Two famous examples are 
John Brown’s Kansas state murder trial for 
the attempted insurrection and raid on 
Harpers Ferry trial in 1859,9 and the Lincoln 
assassination conspiracy trial in 1865.10 

By 1934, as the Supreme Court sum-
marized in the Adams v. Powell case over-
turning the Scottsboro Boys’ convictions, 
the right to counsel for poor defendants 
was guaranteed by federal statute and by 
state statute or state case law, to vary-
ing degrees but at least for capital cases, 
throughout the United States. In the 1942 
Betts v. Brady case, the Court ruled that 
whether the Sixth Amendment required 
that the states appoint counsel depended 
on the circumstances of the case. The 
Betts approach was overturned by Gideon 
v. Wainwright, decided in 1963, when the 
Supreme Court proclaimed that the Sixth 
and Fourteenth Amendments guarantee 
counsel to criminal defendants, including 
those without the means to pay.

In the Gideon opinion, the Court re-
viewed America’s history of providing 
counsel for poor criminal defendants, and 
found that: “From the very beginning, our 

state and national constitutions and laws 
have laid great emphasis on procedural 
and substantive safeguards designed to 
ensure fair trials before impartial tribunals 
in which every defendant stands equal 
before the law. This noble ideal cannot be 
realized if the poor man charged with a 
crime has to face his accusers without a 
lawyer to assist him . . . .”

Similar reasoning must have been un-
dertaken by Adams, Hamilton, Burr, and 
Lincoln. These lawyer leaders passionately 
believed that counsel was essential to a fair 
murder trial for the poor defendants they 
represented. They had abiding faith in the 
procedural and substantive safeguards 
available through their representation. 
Indeed, even though the defendants 
represented by them in each case clearly 
appeared to be guilty before trial, through 
able lawyering, these historical leaders suc-
ceeded in proving they were innocent.  

Joanne I. Moore is director of the Washing-
ton State Office of Public Defense.
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 1.  Thomas Jefferson to James Madison, 1789. 

ME 7:309; www.etext.virginia.edu/jefferson/ 

quotations/jeff950.htm.

 2.  Alabama v. Powell (1932), 287 U.S. 45, 53 S.Ct. 55, 

77 L.ed. 158.

 3.  Rights of the People, www.usinfo.state.gov/ 

products/pubs/rightsof./accused.htm, quoting 

Rawle, William (1825). 

 4.  Adams, John. Diary and Autobiography of John Ad-

ams, L.H. Butterfield, editor. The Belknap Press of 

Harvard University Press, 1961, Cambridge, Mass., 

quoted at www.law.umkc.edu/faculty/projects/

ftrials/bostonmassacre/diaryentries.html. 

 5.  Supra.

 6.  Chernow, Ron, Alexander Hamilton, Penguin 

Books, 2004, at p. 604.

 7.  Hamilton and Burr’s relationship subsequently 

deteriorated; Burr killed Hamilton four years later 

in their infamous duel. Supra.

 8.  Gienapp, William, Abraham Lincoln and Civil War 

America, Oxford University Press, 2002, at p. 44.

 9.  The Life, Trial, and Execution of Captain John 

Brown…Compiled From Official and Authentic 

Sources, Robert M. De Witt, publisher, 1859, 

reprinted at www.yale.edu/lawweb/avalon/ 

treatise/john_brown. 

 10.  Doug Linder, “The Trial of the Lincoln As-

sassination Conspirators,” www.law.umkc.

edu/faculty/projects/ftrials/lincolnconspiracy/ 

lincolnaccount.html, 2002.
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EEvery American who watches televi-
sion knows that someone who has 
been arrested has the right to a law-
yer, and “if you cannot afford one, 
one will be appointed for you by the 
court.” Most lawyers believe that this 
right is implemented in our courts. 
The shocking truth is that every day in 
Washington, judges take guilty pleas 
from accused persons who “waive” 
their rights without ever having a real 
opportunity to talk with a lawyer. And 
for many accused persons who are as-
signed a public defender, their rights 
are compromised because the defender 
has so many cases that he or she cannot 
effectively represent the clients. It is 
time for all lawyers and judges to make 
it a priority to correct these assaults on 
the integrity of our courts.

Defenders Often Are Overwhelmed
As recently as last year, a defender in 
Thurston County could expect to be as-
signed 800 misdemeanor cases per year. 
That is approximately four cases per 
work day. It means that a lawyer would 
have about two hours per case to meet 
with the client and the client’s family, 
research the law, read the police report, 
do investigation, negotiate with the 
prosecutor, conduct preliminary motion 

hearings, do a trial, and, if necessary, 
prepare for and conduct a sentencing 
hearing. That kind of caseload is simply 
absurd, and no competent lawyer in 
private practice would ever contemplate 
undertaking it. Yet defenders around the 
state and the nation often are expected 
to do it.

In 2006, 
C o w l i t z 
County issued 
a request for 
proposals for 
an attorney 
to do mis-
d e m e a n o r 
cases. It de-
scribed the 
w o rk  a s  a 
“p a r t - t i m e 
p o s i t i o n ,” 
 noting that, in 2005, the contract attorney 
received 1,144 appointments. Cowlitz 
County is now developing a public de-
fender office. In 2005, the county paid the 
indigent defense contractor $126,802 for 
the district court work. Under the Stan-
dards for Public Defense endorsed by the 
Washington State Bar, 1,144 cases require 
3.81 attorneys handling 300 cases per 
year each. That would yield $33,252 gross 
income per attorney, had the contractor 
followed the standards. Another way of 
thinking about it is that the attorney was 
paid $110.84 per case. How many hours 
of attorney time does that buy? The State 
Supreme Court in 1993 found that $125 
per hour was a reasonable attorney fee. 

In re Estate of Mathwig, 68 Wn. App. 472 
(1993). The federal courts today pay $90 
per hour for routine criminal matters, 
and $163 for capital cases. 

Even in King County, which has pro-
vided great resources for public defense, 
defenders in juvenile court each have 

330 cases per 
year, mean-
ing that they 
have approx-
imately five 
h o u r s  p e r 
child. Imag-
ine how you 
would feel if 
your child or 
your friend’s 
child were 
c h a r g e d 
with a crime 

— facing years in juvenile prison and the 
possibility of a record that would follow 
her for life — and were to be represented 
by an attorney who had only five hours 
to work on the case. If you were to hire 
an attorney to represent your child, 
would you say you would pay for only 
five hours of work? When does a lawyer 
with that kind of caseload consult with 
expert witnesses on mental-health or 
substance-abuse issues? When does 
that lawyer prepare a trial memoran-
dum, or go to the scene of an arrest, 
or prepare a cross-examination? The 
answer in King County is that those law-
yers have to work far beyond any normal 
expectation of a “billable year,” and are 
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forced to implement a triage system 
that constantly threatens to produce 
ineffective assistance of counsel.

Some Judges Still Routinely Deny 
the Right to Counsel
Despite several judges having been 
disciplined for violating the right to 
counsel,1 it is not uncommon for judges 
in courts of limited jurisdiction to take 
guilty pleas from defendants who either 
have not been advised of their rights 
or who have “waived” them in “col-
loquies” with the court that last less 
than a minute and that do not meet the 
requirement that there be a knowing 
and intelligent waiver.

These practices violate constitu-
tional rights and court rules as well 
as the basic integrity of our judicial 
process. The United States Supreme 
Court has written that: 

The constitutional right of an ac-
cused to be represented by counsel 
invokes, of itself,  the protection 
of a trial court, in which the ac-
cused — whose life or liberty is at 
stake — is without counsel. This 
protecting duty imposes the se-
rious and weighty responsibility 
upon the trial judge of determining 
whether there is an intelligent and 
competent waiver by the accused.  
Carnley v. Cochran ,  369 U.S. 506, 
514-515 (U.S. 1962), citing Johnson v. 
Zerbst, 304 U.S. 458, 465 (U.S. 1938).

The Washington State Supreme 
Court has held:

An accused should not be deemed to 
have waived the assistance of counsel 
until the entire process of offering 
counsel has been completed and a 
thorough inquiry into the accused’s 
comprehension of the offer and ca-
pacity to make the choice intelligently 
and understandably has been made. 
State v. Chavis, 31 Wn. App. 784, 789 
(Wash. Ct. App. 1982).

And court rules require that a law-
yer needs to be provided. CrRLJ 3.1 
states:

(2) A lawyer shall be provided at every 
critical stage of the proceedings.

(d) Assignment of Lawyer. 
(1) Unless waived, a lawyer shall be 
provided to any person who is finan-
cially unable to obtain one without 
causing substantial hardship to the 
person or to the person’s family.

CrRLJ 4.1(a)(2) provides:

The defendant shall not be required 
to plead to the complaint or the cita-
tion and notice until he or she shall 
have had a reasonable time to exam-
ine it and to consult with a lawyer, if 
requested.

The implications of that language, 
as well as the following paragraph (3) 
of CrRLJ 4.1, require the availability and 
appointment of counsel:

(3) Advisement. At arraignment, 
unless the defendant appears with 
a lawyer, the court shall advise the 
defendant on the record:
 
(ii) of the right to be represented by a 
lawyer at arraignment and to have an 
appointed lawyer for arraignment if 

the defendant cannot afford one.

Defense Lawyers Can Seek Relief 
by Citing Ethical Opinions
There is no question that defenders 
working in under-funded government 
offices and contract defenders working 
for small cities and less affluent coun-
ties are faced with difficult choices 
— continue to work under impossible 
caseloads or stand up to protest and 
risk losing their jobs. One contract 
defender in Island County recently 
lost his job after he based his proposal 
for renewal of his contract on imple-
menting the WSBA-endorsed caseload 
standards.

But there have been positive de-
velopments that defenders can cite 
to their funding authority, and that 
they must consider when faced with 
these difficult choices. The American 
Bar Association, this past summer, 
issued ethics opinion 06-441, “Ethical 
Obligations of Lawyers Who Represent 
Indigent Criminal Defendants When 
Excessive Caseloads Interfere with 
Competent and Diligent Representa-
tion.” The opinion, reaffirming existing 

Threatened
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ethical obligations, states: “If workload 
prevents a lawyer from providing com-
petent and diligent representation to 
existing clients, she must not accept 
new clients.” [available at www.abanet.
org/cpr/pubs/ethicopinions.html]

The American Council of Chief 
Defenders issued an ethics opinion in 
2003 that requires chief defenders to 
decline new cases when they would af-
fect their ability to provide competent 
representation:

A chief executive of an agency provid-
ing public defense services is ethically 

prohibited from accepting a number 
of cases which exceeds the capacity 
of the agency’s attorneys to provide 
competent, quality representation in 
every case ….
     When confronted with a prospective 
overloading of cases or reductions in 
funding or staffing which will cause 
the agency’s attorneys to exceed such 
capacity, the chief executive of a public 
defense agency is ethically required to 
refuse appointment to any and all such 
excess cases. [available at www.nlada.
org/DMS/Documents/1082573112.32/
ACCD%20Ethics%20opinion%20on% 

20Workloads.pdf]

At some point, defender attorneys 
will face ethical complaints because 
they have too many cases. One law-
yer recently was disbarred after a 
disciplinary proceeding in which he 
was charged among other things with 
“voluntarily maintaining an exces-
sive caseload while one of the lawyers 
under contract to provide indigent 
criminal defense.” See, http://pro.wsba.
org/PublicView-Discipline.asp?Usr_
 Discipline_ID=594. 

Prosecutors Have Ethical 
Responsibilities as Well
Every day in some courts, some pros-
ecutors are negotiating plea deals with 
incarcerated and unrepresented defen-
dants, sometimes with the defendant 
in handcuffs. Although the judges in 
these courts sanction this behavior, it 
is of questionable ethics.

RPC 3.8, Special Responsibilities of 
a Prosecutor, provides in part:

The prosecutor in a criminal case 
shall:
(b) make reasonable efforts to assure 
that the accused has been advised 
of the right to, and the procedure 
for obtaining, counsel and has been 
given reasonable opportunity to ob-
tain counsel;
(c) not seek to obtain from an unrep-
resented accused a waiver of impor-
tant pretrial rights, such as the right 
to a preliminary hearing . . . .

Prosecutors could make an enor-
mous difference in protecting the 
rights of accused persons if  they 
would simply speak up to the court 
and say: “Judge, Mr./Ms. ______ does 
not have an attorney and we should 
provide one to advise them on their 
rights before they enter a plea today.” 
Prosecutors should not try to take a 
plea from unrepresented people who 
have not consulted with an attorney 
and who have not exercised a know-
ing, voluntary, and intelligent waiver 
of counsel. Prosecutors should work 
with defenders and judges to persuade 
local funding authorities to provide 
counsel at all hearings.
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What Needs to Be Done
As result of the work of a coalition of 
lawyers, judges, bar leaders, and govern-
ment officials called “Justice in Jeopardy,” 
state funding has been obtained and is 
beginning to be distributed by the state 
Office of Public Defense to local govern-
ments to improve public-defense services 
and to move toward implementing the 
WSBA-endorsed standards. The WSBA 
has a Committee on Public Defense, 
which plans to make a series of recom-
mendations to the Board of Governors 
in March. The Legislature will be asked 
to continue and to expand its funding for 
public defense.

There is a long way to go to make real 
the promise of Gideon v. Wainwright, that 
in American courts there will be a law-
yer to help an accused person to defend 
against the government’s accusation and 
the resources of the state. In 1987, I wrote 
an article for Bar News called “Funding 
Crisis Threatens Right to Counsel.” Three 
years ago, I wrote an article called “The 
Right to Counsel: Every Accused Person’s 
Right.” Many of the issues are the same as 
I described in those two articles — exces-
sive caseload, lack of resources, judges 
who ignore the Constitution.

We need to require judges, prosecu-
tors, and defense lawyers to meet their 
ethical obligations and to provide the indi-
vidual consideration and dignity to which 
each person is entitled. And governments 
need to provide adequate resources for 
defenders to make sure that their courts 
are dispensing justice.  

Robert C. Boruchowitz is a visiting clinical 
professor at Seattle University School of Law. 
He recently completed 33 years as a public 
defender, including 28 years as director of 
The Defender Association, and he served 
20 years as president of The Washington 
Defender Association.

NOTES

 1.  In December 2006, the Judicial Conduct Com-

mission reprimanded a municipal court judge 

for  “engaging in a routine pattern and practice 

of failing to properly advise criminal defendants 

of their constitutional rights at arraignment 

and probation review hearings, and by failing 

to insure that guilty pleas were validly entered.”   

www.cjc.state.wa.us/Case%20Material/2006/

4453%20Helbling%20Stip%20FINAL.pdf.

www.cjc.state.wa.us/Case
20FINAL.pdf
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IIt was just over 40 years ago that the U.S. 
Supreme Court, in 1963, honored Clarence 
Gideon’s plea for help and decided that the 
assistance of counsel is required — guaran-
teed — for indigent defendants by the U. S. 
Constitution. Washington’s justice system 
— the courts’ Justice in Jeopardy Initiative, 
the counties, the state, the Washington 
State Bar Association, the Washington 
Defender Association, the Washington 
Association of Prosecuting Attorneys, the 
American Civil Liberties Union, and others 
— are still working toward that ideal. 

The tasks ahead include establishing 
consistent systems for the delivery of 
defense services; objective criteria for the 
evaluation of court-appointed counsel; 
development of oversight mechanisms for 
the entire system; and adequate funding for 
all of those needs. The issues are large in 
scope: Each year, some 43,500 felony defen-
dants and well over 100,000 misdemeanor 
defendants are indigent.

Gideon v. Wainwright made the appoint-
ment of attorneys for indigent criminal 
defendants a state responsibility under 
the Sixth and Fourteenth amendments, 
but until now, this duty has been delegated 
to the counties and cities. The result: 
Washington’s jurisdictions have a myriad of 
public-defense systems — virtually none of 
which meet state standards developed by 
the Washington Defender Association and 
adopted by the WSBA in 1990.

State Funds to Support Public 
Defense
HB 1542. During the past two years, prog-

ress has begun. In 2006, for the first time, 
the Legislature appropriated state funds 
for public-defense systems in the coun-
ties and cities, totaling $3 million. HB 
1542, passed in 2005, establishes that the 
Washington State Office of Public Defense 
(OPD) distribute appropriated funds to 
the jurisdictions. The funds must be used 
to improve local public-defense systems.

“Counties and cities receiving HB 1542 
funding are spending the state dollars for 
what they have determined to be their ar-
eas of greatest need. That includes hiring 
attorneys to lower caseloads, providing 
attorneys at arraignment, increasing pay 
for contract public defenders, or purchas-
ing computer updates for public defense 
attorneys,” said Judge Harold D. Clarke 
(ret.) of Spokane. Judge Clarke chairs the 
Washington State Office of Public Defense 
Advisory Committee. 

In Chelan County, officials are using 
their HB 1542 funds to pay for a new 
nonprofit public-defender agency. Clark 
County has established an attorney posi-
tion of indigent defense coordinator, to 
oversee, monitor, and work to improve 
public defense. David de Long, the new 
coordinator, notes that the state funding 
is helping the county take “new actions 
toward reaching state and county goals 
regarding justice for all residents of Clark 
County.”

Public Defense Pilots. High defense-at-
torney caseload levels remain chronic 
throughout Washington. In 2005, the 
Legislature appropriated funds pursuant 
to the courts’ Justice in Jeopardy bill, SB 
5454, for the development of pilot programs 
to implement caseload standards and ad-
equate case resources. Washington State 
OPD is working with three jurisdictions to 
initiate these pilots:

•	 A	city-state	program	 in	Bellingham	
Municipal Court that features two 
additional state-funded attorneys, an 

investigator, and other support, such 
as social worker and paralegal services. 
These additions have lowered attorney 
caseloads and allowed public-defense 
representation at defendants’ first ap-
pearance. Municipal Court Judge Debra 
Lev says that the court saw significant 
benefits even at the beginning of the 
pilot, and that the additional services 
have been well received by the public.

•	 A	county-state	partnership	program	in	
Grant County Juvenile Court that has 
added 1.4 attorney FTEs to lower pub-
lic-defense representation caseloads 
to the state standard of 250 cases per 
attorney per year. Now, juveniles can 
meet with their attorneys before their 
first court appearances — something 
that did not happen before the pilot. The 
public-defense caseload is supported by 
investigative services and a part-time 
social worker. 

•	 A	program	in	Thurston	County	District	
Court adding attorneys to help handle 
a caseload so high that one news com-
mentator called it a “circus” in 2005. 
Now, investigator services are readily 
available and attorneys represent indi-
gent clients at their first appearances. “I 
am so pleased to see a decrease in the 
number of unrepresented individuals at 
their first court hearing, who stare up 
at the bench, afraid of what is happen-
ing ,”  Judge Kip Stilz recently said. “In 
Thurston County, I believe this project 
has significantly improved the quality 
of criminal justice.”

These pilot programs provide in-
formation and practical experience in 
implementing state funding to improve 
public defense on a court-by-court level. 
An evaluation measuring the results will 
be published in 2007. 

Targeted CLEs. Legislative funding was 

Improving Public Defense in Washington: 
A Progress Report

by Rafael Gonzales
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provided under SB 5454 for six regional 
Washington State OPD public-defense 
conferences, held this year in Vancouver, 
Wenatchee, Richland, Spokane, Poulsbo, 
and Ocean Shores. These two-day CLEs 
were provided free of charge to public-de-
fense attorneys practicing in the regions. 
More than 300 attorneys attended state-
wide. Pertinent public-defense issues were 
covered, including ethical considerations 
of plea negotiations, cross-examination 
of expert witnesses, sentencing options, 
updates on the Rules of Professional Con-
duct, procedures for filing appeals, and 
recognizing and dealing with cross-cultural 
issues and immigration consequences of 
convictions. Numerous attorneys noted 
they appreciated that these conferences 
were held in their areas, and that useful, 
practical information was presented.

Parents’ Representation. Another major 
public-defense program, Washington State 
OPD’s Parents’ Representation Program, 
was expanded to about half the counties 
during the last two years. This program 
was initiated as a pilot in Benton-Franklin 
and Pierce juvenile courts in 2000. The 
program furnishes state-funded attorneys 
for indigent parents in dependency and 
termination proceedings, which can lead 
to termination of all parental rights. In 
the past, the counties funded parents’ 
attorneys at a much lower level than the 
state funded assistant attorneys general 
to represent the state. Parents’ attorneys 
were hindered by overwhelming caseloads 
and few expert or social work services to 
assist their clients. The new funding, now 
about $8.5 million per year, allows contract 
attorneys to carry reasonable caseloads 
within state standards and to access sup-
port services where needed.

“Better representation means that 
all the parties and the court have the 
information needed to make just and 
proper decisions for the children and 
families involved in these difficult cases,” 
OPD Director Joanne Moore noted. Three 
independent evaluations of the Parents’ 
Representation Program pilots found that 
family outcomes have improved substan-
tially. More children are safely reunited 
with their parents, and don’t have to grow 
up in government-paid care.

The Next Steps
In 2004, the WSBA Blue Ribbon Task Force 

on Public Defense found that though the 
problem of “deficiencies in the provision of 
defense services in Washington” has been 
reported by a multitude of studies, reports, 
and court decisions over a period of many 
years, few remedial steps had been taken. 
Three years later, progress has begun, but 
much is left to be done. Fortunately, the 
coalition of concerned Washington jus-
tice-system members remains committed 
to addressing indigent defense’s deeply 
embedded deficiencies. 

Following the Blue Ribbon report, the 
WSBA appointed the Committee on Public 
Defense to develop action recommenda-
tions for consideration by the WSBA Board 
of Governors. “The Committee on Public 
Defense has made substantial progress by 
bringing together a diverse group of public 
defenders, prosecutors, and community 
leaders to address Washington’s public-de-
fense problems and support state funding 
for counties and cities struggling with these 
issues,” said Co-chair Jon Ostlund. 

The Committee will soon submit its 
report to the Board of Governors, recom-
mending proposed court rules, updates to 
the indigent-defense standards, measures 
to make the application of the death penalty 
more fair, continued educational efforts for 
judicial and county officials, methods for 
improving mental health proceedings, and 
a recommendation for the continuation of 
a WSBA public-defense committee, among 
other actions. Significant improvements 
will be gained upon the implementation 

of such action steps.
Another critical remedy is increasing 

state funds and scrupulously using them to 
address the jurisdictions’ individual needs. 
The beauty of HB 1542 is that as additional 
funding is appropriated by the Legislature, 
each jurisdiction uses the state dollars to 
improve public defense in conformance 
with the WSBA standards. Washington 
State OPD audits the jurisdictions’ use 
of HB 1542 funds. Thus, state appropria-
tions assure apt, localized public-defense 
improvements.

This session, the justice system coali-
tion is advocating for additional biennial 
funds of $19 million for indigent defense 
and $17 million for the Parents Represen-
tation Program. Given the state’s favorable 
budget climate, this is a good year for 
Washington to honor its constitutional 
obligation to provide effective counsel 
for indigent defendants. Gideon’s holding 
— that the criminal justice system will 
provide a lawyer for those who cannot 
afford one to ensure the accused stands 
equal before the law — requires our state’s 
commitment to implement a system that 
truly guarantees that the Sixth Amendment 
is fulfilled.  

 

Rafael Gonzales is a public defense services 
manager at the Washington State Office of 
Public Defense. He previously served as a 
senior trial attorney with the Yakima County 
Department of Assigned Counsel.
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AIf defense breaks down, the whole 
justice system breaks down.

Adequate funding for public defense is 
not only a constitutional requirement, 
but also plays a critical part in con-
structively addressing the rising costs of 
criminal justice.

“Defense shortcomings are the ‘el-
ephant in the room’ to the justice im-
perative — if defense breaks down, the 
whole justice system breaks down.”1 
Conversely, a strong public-defense sys-
tem “facilitates a smoother operating 
justice system and, in so doing, allows the 
courts to respond effectively to growing 
caseloads.”2

With the cost of a 15-minute hear-
ing estimated at $230 in superior court 
and $252 in district court,3 it is easy to 
calculate the money wasted if one of the 
few public defenders in the courthouse 
is down the hall dealing with a matter in 
courtroom A, while the judge, prosecutor, 
court reporter, bailiff, clerk, defendant, 
and jail personnel wait for him or her 
to get to the scheduled hearing in their 
courtroom B. More difficult to estimate 
but equally real is the cost to the system 
of overburdened defenders with little 
time to adequately meet their clients and 
prepare for trials and sentencing. 

Where there is no defender or a 
defender who has had inadequate 
time to prepare for the bail 

hearing, courts may have little 
choice but to retain the defendant 
in already overcrowded jails.

Even as early as a pretrial bail hearing, 
adequately funded public defenders can 
help their clients and the justice system. 
When a defender has had adequate time 
to meet with a client, the defender can 
present relevant job, family, and com-
munity information about an individual 
who has been arrested and is in custody, 
for example, on a misdemeanor theft 
charge. The court is then able to effec-
tively evaluate that defendant’s danger 

to the community and risk of flight. A 
release on personal recognizance or an 
affordable bail level can allow the client 
to retain his or her job, keep the family off 
assistance, and even pay taxes — instead 
of running up jail costs. 

When there is no defender or a de-
fender who has had inadequate time 
to prepare for the bail hearing, courts 
may have little choice but to retain the 
defendant in already overcrowded jails. 
At a daily average cost of $47.90 per jail 
day4 in Washington state counties, ad-
equate public defense can translate into 
substantial costs for taxpayers. 

“The City of Spokane bail hearings 
are video hearings, with the judge and 
prosecutor at the courtroom and the 
defendant at the jail. We used to have 
public defenders at the jail for these 
hearings, but because of budget cuts, we 
don’t have anyone there to represent the 
defendants,” Kathy Knox, director of the 
City of Spokane Public Defender, said. 

 “And without a defender face-to-face 
with the defendant, it’s virtually impos-
sible for the judge and prosecutor to 
have sufficient information to assess a 
person’s mental health or obtain infor-
mation that might serve as a basis for 

release or affordable bail.”
But adequate representation at bail 

hearings can make a proven difference. In 
one Baltimore study, providing improved 
representation over an 18-month period 
to nearly 4,000 lower-income defendants 
resulted in over two-and-a-half times as 
many represented defendants released 
on personal recognizance compared 
to unrepresented defendants. In ad-
dition, the improved representation 
resulted in two-and-a-half times more 
represented defendants having their 
bail reduced to an affordable amount 
compared to unrepresented defendants.5  

Effective Public 
Defense —
Benefits to the Bottom Line

by Mary Jane Ferguson

Among programs found to provide significant dollar 
benefits compared to costs were cognitive-behavioral 
therapy in prison or community; job training in the 
community; drug treatment in community; and adult 
drug courts — all of which were found to reduce crime.
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 Surveys of the Baltimore defendants 
also demonstrated a non-monetary 
result: increased respect for the justice 
system’s “overall fairness and confi-
dence in assigned counsel.”6

With individual clients, public 
defenders and assigned counsel 
are in a unique position to 
identify the problem, counsel 
the client, and advocate for 
treatment services.

Another important area where pub-
lic defenders can be effective in 
assisting their clients and help-
ing to make the system work 
in an effective and economical 
way is in exploring sentenc-
ing options for their clients. 
“Overcrowding at the county 
jail is a recurring problem and 
courts are looking for cases 
where alternatives to jail are 
possible or a reduced sentence 
is appropriate,” according to 
Jon Komorowski, director of 
the Whatcom County Public 
Defender.

In 2006, a Washington state 
study reported that treatment 
of alcohol, drug, and mental-health dis-
orders “can achieve roughly a 15 to 22 
percent reduction in the incidence or 
severity of these disorders” in the short 
term, and society-wide “can achieve 
about $3.77 in benefits per dollar of 
treatment cost.”7 

A working paper prepared for the 
Program in Criminal Justice Policy and 
Management at Harvard University 
emphasized the crucial role a well-pre-
pared defender can play at sentencing 
to seek a “client specific disposition”:

[P]ublic opinion polls show that more 
Americans favor treatment and other 
rehabilitation programs over incar-
ceration for non-violent offenses. 
Most people know or have heard 
that an overwhelming percentage of 
defendants have substance abuse and 
mental health problems. With indi-
vidual clients, public defenders and 
assigned counsel are in a unique posi-
tion to identify the problem, counsel 
the client, and advocate for treatment 
services.8 [footnote omitted]

“In Spokane, the city is looking at as 
many sentencing options as possible,” 
said Knox. “The city is in negotiations 
with the court to expand sentencing 
options — working with probation try-
ing to expand their role in these options 
— for example, making electronic home 
monitoring more available. They’re also 
looking at day reporting and community 
service options. 

“In addition to creating these sen-
tence alternatives, all of these options 
also require defender time to research 
and present to the court — but the 

benefits can be significant both for the 
individual client and for the commu-
nity,” she said.

Knox noted that Spokane used to 
have a community relicensing program 
for defendants facing the misdemeanor 
charge of driving while license sus-
pended third degree, but the program 
was cut due to inadequate funding. 
“Over a third of our cases can be DWLS 
3rd,” Knox said. “Under this program, 
defendants can make reasonable pay-
ments over time to pay the fine and 
maintain their licenses and have the 
charge dismissed. This program can 
mean the difference between defen-
dants’ keeping their jobs and support-
ing their families or not. And the system 
benefits, because they aren’t ducking 
the charge with warrants running up 
administrative costs.”

Among programs found to 
provide significant dollar benefits 
compared to costs were cognitive-
behavior therapy in prison or 
community; job training in the 

community; drug treatment 
in community; and adult drug 
courts — all of which were found 
to reduce crime.

In a recent study, the Washington 
State Institute for Public Policy ex-
amined public-policy options used in 
the United States which can reduce 
criminal-justice costs, including sen-
tencing options (in conjunction with 
an ongoing study by the Sentencing 
Guidelines Commission); intervention 
programs for persons in juvenile and 

adult correctional systems; and 
prevention programs. The study 
concludes that if Washington 
could successfully implement “a 
moderate-to-aggressive portfo-
lio of evidence-based options, a 
significant level of future prison 
construction can be avoided, 
taxpayers can save about two 
billion dollars, and crime rates 
can be reduced.”9 

Among programs found to 
provide significant dollar ben-
efits compared to costs were 
cognitive-behavioral therapy 
in prison or community ; job 
training in the community; drug 

treatment in community ; and adult 
drug courts — all of which were found 
to reduce crime. Electronic monitoring 
to offset jail time was also found to be 
financially beneficial in costing less 
than jail time, although no reduction 
in future crime was associated with it 
as an option.10 For juvenile offenders, 
program options were found to result 
in “especially attractive long-run eco-
nomic returns.”11 Effective programs 
studied included an adolescent diver-
sion project; family integrated transi-
tions and functional family therapy on 
probation; and aggression replacement 
therapy.12

More and more defendants are 
mentally ill because of cutbacks 
over the years in those services, and 
we need to help courts address this 
reality in their sentences.

Such beneficial results can only be 
achieved if the defendant can be suc-
cessfully placed in available programs, 
and such placement depends on the 

Effective Public 
Defense —
Benefits to the Bottom Line

by Mary Jane Ferguson
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research and advocacy by the defen-
dant’s public defender. Komorowski 
noted that Whatcom County is one of 
the few public defender offices which 
meets state standards for investigative 
support. “We’re fortunate to have five 
investigators to support our 19 lawyers,” 
he said. “Because of this healthy ratio 
of investigators to attorneys, cases can 
be prepared and resolved more quickly 
and sentencing options can be more 
thoroughly researched.”

The Department of Community Trade 
and Economic Development reported 
in 2003 that 14 to 20 percent of the jail 
populations statewide were “seriously 

mentally ill” and over half of the jail 
inmates in Seattle and Spokane tested 
positive for drug use.13 Getting defen-
dants to available services can start to 
address the issues.

Whatcom County Public Defender 
has a full-time social worker on staff to 
assist defenders and their clients in navi-
gating the labyrinth of DSHS services 
for mental-health or drug-and-alcohol 
treatment and to help tailor a sentence 
to the particular client. “More and more 
defendants are mentally ill because 
of cutbacks over the years in those 
services, and we need to help courts 
address this reality in their sentences,” 

Komorowski noted.
“Funding public defense adequately 

can make such a huge difference,” Knox 
emphasized. “For our clients, for the crimi-
nal justice system, and for society.”  

Mary Jane Ferguson is deputy director 
of the Washington State Office of Public 
Defense and was formerly legal services 
manager at the Washington State Lottery 
and an appellate defender.
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EEach year, the Legislature passes new laws 
directed at increasing public safety and 
holding criminal offenders accountable. 
Whether you support or oppose the policy 
choices made, you should find it frustrating 
that the funding of the criminal-justice sys-
tem is a burden left almost entirely to local 
government. Washington state ranks near 
the bottom of the 50 states when measur-
ing direct state funding for the criminal-
justice system. At a minimum, the state of 
Washington should jointly fund the cost of 
indigent defense with local government. 

Now why in the world are prosecutors 
concerned about indigent-defense fund-
ing? Are not those defense lawyers our 
adversaries? Don’t they make our job that 
much harder? The informed answer is “no.” 
A prosecutor’s office has significant duties 
other than criminal prosecution, but for 
that component of our offices dedicated 
to prosecuting crimes, we will tell you that 
justice is best served when a balance exists 
between the resources brought to bear by 
the prosecution and the defense. In ad-
dition to being fair, the criminal-justice 
system is more efficient with a balance of 
adequate resources. An old maxim states 
that “prepared lawyers settle cases.” Most 
cases in the criminal-justice system are 
resolved by settlement, and both sides are 
well served by ensuring that the other is 
well prepared.

Any experienced prosecutor will tell you 
that prepared defense counsel is a blessing 

in resolving criminal charges by plea or trial. 
Only prepared counsel can bring forth de-
fense evidence and perspective necessary to 
resolve cases fairly. A prepared counsel can 
explain the hard choices that a defendant 
may face in deciding to plea or go to trial. 
Trial preparation follows this same princi-
pal, that is, prepared counsel can present 
appropriate motions and argument and 
make the best use of the court’s time. 

An experienced prosecutor will tell you 
that a balance must exist between the re-
sources brought to bear in the courthouse 
by the prosecution and the defense. Too 
many attorneys on either side can create 
an imbalance, driving a motion practice 
that prevents a just and efficient resolution 
of criminal cases. 

Aside from these practical consider-
ations, prosecutors have a specific obliga-
tion, unique in our adversarial American 
legal system, to pursue justice on behalf 
of the entire community, including his or 
her opponent — the defendant. These ob-
ligations are more than those owed to an 
opponent by each civil practitioner of the 
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Bar, and are not reciprocated by the crimi-
nal-defense practitioner to the state. These 
obligations arise from the prosecutor’s role 
as a public official vested with both execu-
tive-branch and judicial-branch powers. 
It flows naturally from these obligations 
to write in support of public funding for 
indigent criminal defendants. 

The Washington Association of Pros-
ecuting Attorneys believes in a healthy 
criminal justice system, and a consistent 
level of public-defense funding through-
out the state. It is what serves the cause 
of justice for all of our state’s citizens. That 
is why we join with our colleagues in the 
defense bar to ask the state Legislature 
to share equally with local governments 
in providing stable funding for indigent 
public-defense services. There is no excuse 
for our state to rank near the bottom in the 
nation in support of justice for all.  

Tom McBride is the executive secretary for 
the Washington Association of Prosecuting 
Attorneys.

Maintaining a Healthy 
Criminal Justice System

by Tom McBride
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ver the past year, several col-
leagues have moved in-house. 
What they report is that they 

deal with the same set of professional is-
sues they did in private practice, but from 
a different perspective. In this column, 
we’ll look at four: conflicts, confidential-
ity, the “no-contact” rule, and multistate 
licensing.

 
Conflicts
A few lawyers who become corporate 
counsel do so for more than one unrelated 
corporation or maintain their position 
with their law firm.1 Those lawyers face 
the same set of multiple-client-conflict 
issues that outside lawyers do under RPC 
1.7 (current client conflicts) and RPC 1.9 
(former client conflicts).

Most in-house counsel, though, work 
solely for one corporation or integrated 
corporate group. In that sense, conflict 
issues are easier: Under new RPC 1.13(a), 
they only have one client, the corpora-
tion.2 Even in this more common situa-
tion, however, conflict issues can arise. 
For example, a corporate “constituent,” 
such as an officer or director, might seek 
corporate counsel’s advice on a personal 
employment matter in which the inter-
ests of the corporation and the officer 
are adverse. In that situation, RPC 1.13( f) 
requires in-house lawyers to explain their 
role to corporate constituents. Similarly, 
RPC 1.13(g) only permits representation 
of corporate constituents where their 
interests either do not conflict with the 
corporation or where both have given 

their consent to a waivable conflict.
Another aspect of conflicts that pe-

riodically lands on corporate counsels’ 
desks are conflict waivers, with the ques-
tion switched from private practice’s “how 
should I ask” to in-house counsel’s “should 
I grant.” The decision to grant or deny a 
waiver will turn on the particular circum-
stances involved. Although the new rules 
shift the term of art from “full disclosure” 
to “informed consent,” the essence of the 
standard remains the same: You should 
be given adequate information about the 

conflict you are being asked to waive and 
the potential consequences of a waiver. 
Just as under the old rules, conflict waivers 
under the new rules must be confirmed 
in writing — although e-mail will now 
suffice in most situations.3 The Supreme 
Court did not adopt proposed Comment 
22 to RPC 1.7 that discussed advance waiv-
ers. The failure to adopt that comment, 
however, should not prohibit their use in 
appropriate situations with sophisticated 
clients, such as those with in-house coun-
sel available to advise them.

Confidentiality
In-house counsel are subject to RPC 1.6’s 
confidentiality rule and, in turn, their 
legal advice to their corporate clients is 
generally subject to the attorney-client 
privilege and the work-product doctrine.4 
A potential exception occurs when a 
lawyer performs both legal and business 
roles for a corporation. The advice ren-
dered in a legal capacity will generally be 
protected by the attorney-client privilege. 
For example, if an in-house counsel is con-
sulted confidentially during contract ne-
gotiations on the legal effect of a provision 
being considered, that advice should be 
protected by the attorney-client privilege. 
By contrast, if the in-house counsel also 
“wears the hat” of the company’s director 
of administration and is a fact witness in 
a contract dispute involving that role, the 
attorney-client privilege may not apply 
where the lawyer’s role doesn’t involve 
providing legal advice. Similarly, simply 
passing an otherwise non-privileged busi-

ness document, such as a sales report, 
through a lawyer or copying the lawyer 
on such a document does not automati-
cally cloak the document in the attorney-
client privilege. As the federal court in 
Seattle put it in a comparatively recent 
case: “Business advice is not protected 
merely because a copy is sent to in-house 
counsel. Only if the attorney is ‘acting as 
a lawyer,’ and giving advice with respect 
to the legal implications of a proposed 
course of conduct, may the attorney-cli-
ent privilege be properly invoked.” Valve 

Corp. v. Sierra Entertainment, Inc., 2004 WL 
3780346 at *3 (W.D. Wash. Dec. 6, 2004) 
(unpublished).

New RPC 1.13(b)-(e) deal with an-
other aspect of corporate confidentiality: 
reporting violations of the law “up” the 
organizational ladder and in some serious 
instances “out” of the corporation if the 
highest authorities within the organiza-
tion fail to take action and the violation 
will result in substantial injury to the cor-
poration. On reporting “out,” RPC 1.13(c) 
allows a lawyer to do this in appropriate 
circumstances regardless of whether the 
disclosure would be permitted by RPC 
1.6, but does not require disclosure.5 
Further, RPC 1.13(d) makes clear that the 
disclosure provision does not apply when 
the lawyer obtained the information as 
a part of conducting an investigation 
for the corporation or in defending the 
corporation. 

“No-Contact” Rule
Outside lawyers usually approach “no-
contact” questions under RPC 4.2 from 
the perspective of “can I contact” a cur-
rent or former employee of a litigation 
opponent. With in-house counsel, the 
frame of reference more often becomes: 
“Which corporate members are my clients 
for purposes of the rule?” Comments 7 
and 10 to new RPC 4.2 note that Wright v. 
Group Health Hospital, 103 Wn.2d 192, 691 
P.2d 564 (1984), remains the touchstone 
for analysis in this area. Mirroring Wright, 
Comment 7 observes: “In the case of a rep-
resented organization, this Rule prohibits 
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communications with a constituent of the 
organization who supervises, directs or 
regularly consults with the organization’s 
lawyer concerning the matter or has au-
thority to obligate the organization with 
respect to the matter.” Again like Wright, 
Comment 7 notes that former corporate 
employees (regardless of their position) 
are “fair game” for direct contact unless 
they have their own counsel in the mat-
ter involved.

The new rules also mirror Wright in 
another related respect. Wright prohibited 
a corporation from instructing employees 
who fall outside the circle of corporate 
representation to refuse to speak to a liti-
gation opponent’s lawyer: “Since we hold 
an adverse attorney may . . . interview ex 
parte nonspeaking/managing agent em-
ployees, it was improper for Group Health 
to advise its employees not to speak with 
plaintiffs’ attorneys. An attorney’s right 
to interview corporate employees would 
be a hollow one if corporations were per-
mitted to instruct their employees not to 
meet with adverse counsel. This opinion 
shall not be construed in any manner, 
however, so as to require an employee of a 
corporation to meet ex parte with adverse 
counsel. We hold only that a corporate 
party, or its counsel, may not prohibit its 
nonspeaking/managing agent employees 
from meeting with adverse counsel.” 103 
Wn.2d at 202-03 (emphasis in original). 
Comment 5 to new RPC 3.4, which deals 
generally with evidence and evidence 
gathering, notes that Wright controls in 
this regard, too.

Multi-State Licensing
Corporate counsel travel across jurisdic-
tional boundaries as often — if not more 
often — than do their counterparts in pri-
vate practice. In recent years, the lawyer 
licensing rules in many states, including 
Washington, have been updated to reflect 
that modern corporate reality. Washing-
ton Admission Rule to Practice Rule 18, 
for example, permits broad reciprocal 
admission with an increasing number of 
jurisdictions. Further, newly amended 
RPC 5.5(d)(1) now allows in-house coun-
sel licensed elsewhere to provide legal 
services to their corporate employers in 
Washington (except for litigation matters 
otherwise subject to pro hac vice admis-

sion). In doing so, this new rule replaces 
the house counsel admission process 
under former APR 8( f). At the same time, 
many states around the country (includ-
ing, in the Northwest, Oregon and Idaho) 
have moved to similar versions of RPC 5.5 
and allow temporary “in-state” practice 
by corporate counsel licensed out of state 
who are there on behalf of their corporate 
employers.6

Summing Up 
Corporate counsel play a vital role in 
advising their client-employers and in 
coordinating the work of outside counsel. 
Although their dual role as both lawyers 
and clients creates a different perspective, 
the ethical issues they confront share 
much common ground with their coun-
terparts in private practice.  

Mark Fucile, of Fucile & Reising LLP, han-
dles professional responsibility, regulatory 
and attorney-client privilege matters, and 
law-firm-related litigation for lawyers, law 
firms, and legal departments throughout 
the Northwest. He is a past chair and a 
current member of the WSBA Rules of 
Professional Conduct Committee, a past 
member of the Oregon State Bar’s Legal 
Ethics Committee, and a member of the 
Idaho State Bar Professionalism & Ethics 
Section. He is a co-editor of the WSBA’s 

Legal Ethics Deskbook and the OSB’s Ethi-
cal Oregon Lawyer. He can be reached at 
503-224-4895 or mark@frllp.com.

NOTES

 1.  WSBA Informal Ethics Opinion 1594 (1995) 

addresses simultaneous in-house counsel 

positions at unrelated corporations.

 2.  RPC 1.13 is new. Although the ABA Model 

Rules have had a similar provision since 1983, 

Washington did not adopt it when it moved 

to the RPCs in 1985. See also Cmt. 3 to RPC 

1.0(c) including law departments within the 

definition of a law “firm” and discussing the 

representation of subsidiaries and affiliates.

 3.  Investments in clients under RPC 1.8(a) require 

the conflict waiver to be signed by the client.

 4.  See, e.g., Seneca Foods Corp. v. Starbucks Corp., 

2005 WL 256594 at *15-18 (Wn. App. Feb. 3, 

2005) (unpublished); Gray v. Morgan Stanley 

DW, Inc., 2005 WL 3462783 at *3 (Wn. App. 

Dec. 19, 2005) (unpublished).

 5.  New RPC 1.6(b)(3) expands the scope of 

permitted disclosure where a client has com-

mitted fraud resulting in substantial financial 

injury to third persons where the fraud was 

furthered through the use of the lawyer’s 

services.

 6.  Other states, such as Oregon and Idaho, 

have retained their house counsel licensing 

procedures for corporate counsel who are 

officed there, even though they have adopted 

versions of RPC 5.5 substantially similar to 

Washington.

mailto:mark@frllp.com
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The WSBA has created a new con-
sumer-information pamphlet called 
“Foundations of Freedom” that cov-
ers the basics of American govern-
ment and democracy. 

The pamphlet describes the rule 
of law, the separation of powers, 
checks and balances, and judicial in-
dependence. It also includes a short 
quiz and a list of useful websites. 

Lawyers and judges are encouraged 
to bring the pamphlet with them 
when they speak to students or 
the public in schools, courtrooms, 
and community centers. Teachers 
may also request the pamphlet for 
classroom use. 

The WSBA can provide reasonable 
numbers of copies at no charge, or 
the pamphlet may be downloaded 
from the WSBA website at www.
wsba.org/public/consumer. Requests 
for copies should be directed to Pam 
Inglesby at pami@wsba.org.

“Foundations 
of Freedom” 
Civics Pamphlet 
Now Available

For more information about the Foundation, visit www.wsba.org/lawyers/wsbf.htm.

www.wsba.org/public/consumer
www.wsba.org/public/consumer
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  Sections

Administrative Law Section
The Administrative Law Section’s leadership, 
especially Steve Marshall and Larry Berg, en-
sured that the Public Records Deskbook was 
published in a timely manner in September 
2006. The quarterly newsletter, produced by 
former section chair and current treasurer, 
Larry Berg, continued to report on devel-
opments in administrative law, and con-
necting and keeping informed the section’s 
members. The section’s Leadership Council 
continued to provide direction for recogni-
tion of the leaders in the administrative law 
field. Led by Dean Little, Patrick McIntyre, 
C. Robert Wallis, Judith Endejan, and Larry 
Berg, the Leadership Council managed the 
selection of our 2006 Frank Homan Award 
recipient, Prof. William R. Andersen, UW 
Emeritus Professor of Law, and the award 
process. (Note: See photo on page 52.)
 The Young Lawyers and Diversity Pro-
gram, coordinated by Kristine Wilson 
and Cindy Gideon, produced a successful 
career-development lunch. Michael Bahn, 
the section’s CLE coordinator, organized the 
seminar “Washington’s Public Disclosure 
and Open Public Meetings Laws,” which took 
place at the Washington State Convention 
Center in September 2006. 

Animal Law Section
The Animal Law Section (ALS) Executive 
Committee met four times this year through 
teleconference. The section had one general 
membership meeting in December 2005, 
which included a mini-CLE and a catered 
vegan dinner. The section also held its fourth 
full-day animal law conference and CLE in 
April 2006, in conjunction with the WSBA 
CLE Department. The subjects included 
landlord/tenant laws relating to animals, 
animal law in times of crisis, Indian law and 
the treatment of animals, legislative updates, 
dog-bite laws, and a discussion of animal 
testing in Vioxx litigation. ALS is currently 
planning another full-day animal law con-
ference and CLE in 2007. ALS hopes to offer 
more mini-CLEs during the next fiscal year 
and forge greater interaction with the public 
and law schools by publishing brochures on 
animal law topics. 
 For the first time this year, the section 
also sponsored a student in a national 
animal law moot court competition. The 
section has budgeted funds for future com-
petitions and hopes to make this a regular 
part of our member-benefit program.

Business Law Section
The Business Law Section recently complet-
ed and circulated the ambitious Washington 
Business Corporations Act (RCW 23B) Source-
book. The Sourcebook was distributed to its 
members, including supplements, as well 
as periodic newsletters addressing current 
topics of interest to members.
 The Corporate Act Revision Commit-
tee tackled revisions to the corporate dis-
solution provisions of RCW 23B. Also, the 
section’s Securities Law Committee worked 
hard on reviewing and commenting on the 
proposed Washington Uniform Securities 
Act, which would replace in its entirety the 
current Securities Act in RCW 21.20. The sec-
tion is also currently expanding its website, 
which will contain some content accessible 
only to members.
 The section continues its support of 
Washington Attorneys Assisting Commu-
nity Organizations (WAACO), a statewide 
organization that matches volunteer attor-
neys with charitable and community-based 
nonprofits. At the ABA’s 2005 Business Bar 
Leaders Conference in Chicago, WAACO 
was specifically recognized as an effec-
tive model of how business lawyers could 
provide meaningful pro bono services. The 
section also solicited executive committee 
nominees from minority bars, and looks 
forward to continuing its commitment to 
diversity in the coming year.

Construction Law Section
During the last year, the Construction 
Law Section sponsored a well-attended 

and profitable midyear meeting on con-
struction contract clauses. The section 
also initiated a half-day CLE in Spokane 
last fall, making midyear presentations 
available to both sides of the state. This 
will become an annual event. One of the 
topical issue forums held throughout the 
year was a December 2005 debate on the 
impacts of the Mike M. Johnson decision and 
whether legislation should be introduced 
to modify that decision. The section also 
published a quarterly newsletter. Priorities 
for the coming year include planning the 
annual midyear and forum series, increas-
ing local events for members in Eastern 
Washington, and completing standard jury 
instructions. 

Dispute Resolution Section
Over the last membership year, the Dis-
pute Resolution Section (DRS) sponsored 
free mini-CLE lunchtime presentations 
for its members on a variety of subjects of 
interest, including implementation of the 
Uniform Mediation Act, crisis negotiations, 
dispute review boards, decision analysis as 
an ADR tool, arbitrating for the NASD, and 
mediating in New Orleans in the aftermath 
of hurricanes Katrina and Rita.
 The section held its annual meeting 
and day-long CLE seminar, “Can You Hear 
Me Now?!...What Mediators, Arbitrators 
and Litigators Really Want to Say to Each 
Other,” in September 2006. The program 
was developed in collaboration with the 
WSBA Litigation Section and administered 
by the WSBA CLE Department.

Section and Committee Reports for 2006
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 During the 2006 fiscal year, the DRS 
maintained sponsorship of two summer 
legal internships in the field of dispute 
resolution. DRS was also a co-sponsor 
with the University of Washington School 
of Law for the 14th Annual Northwest Dis-
pute Resolution Conference, a two-day 
CLE program that showcases national 
and local experts and practitioners in the 
conflict resolution arena.
 Priorities for the section during the 
next fiscal year include continuation of 
the summer DRS internship program, 
which offers grants to a law student 
from each of the Washington state law 
schools; co-sponsorship of the 15th an-
nual Northwest Dispute Resolution Con-
ference; examination of ways to increase 
diversity within the mediation profession; 
improvement of the section’s website and 
its online directory and quarterly news-
letter; providing up-to-date information 
about court decisions pertinent to ADR 
practice; and development of a roadshow 
program with other WSBA sections and 
local bar associations on the use of ADR 
in collaboration. 

Environmental and Land Use Law 
Section
The Environmental and Land Use Law 
Section (ELUL) hosted six quarterly free 
mini-CLEs, including three forums on 
Initiative 933 hosted in Seattle, Vancou-
ver, and Spokane. ELUL also hosted an 
all-day CLE in the fall on administra-
tive law practice, as well as a three-day 
midyear meeting in May 2006 in Ocean 
Shores. The section continues to be ac-
tive with law student environmental law 
organizations and provided scholarships 
and grants for these groups during 2006. 
In addition, ELUL produced three lengthy 
editions of the ELUL newsletter during 
the fiscal year.
 Section members are encouraged 
to attend the midyear meetings, which 
are held each year in a resort location. 
Each of the free CLEs includes a catered 
social hour hosted by the section where 
attendees can network, discuss recent 
trends in environmental and land use law, 
and have follow-up conversations with 
the speakers. Members are eligible for 
scholarships for the section’s fee-based 
programs, including individual scholar-
ships of up to $500 to attend the midyear 
meeting. Starting in 2006, the section 
plans to fund these scholarships through 
donations from law firms. Some of the 
goals set for the upcoming year include 
how to raise revenues, sponsorship of a 
winter CLE focusing on water quality and 
supply, and a May 2007 midyear meeting 
to be held in Chelan. 

Family Law Section 
The Family Law Section held its highly 
successful annual midyear in Walla Walla 
in June 2006. With more than 200 section 
members in attendance, the seminar pro-
vided intermediate to advanced instruc-
tion in areas of family law and provided 
members with social and networking 
opportunities. The section once again 
provided a low-cost “skills training” 
seminar in the spring. This year’s seminar 
focused on alternative dispute resolution 
processes, including settlement negotia-
tions and mediation. The seminar also 
introduced practitioners new to family 
law to the concept of collaborative law 
and helped identify ways in which family 
law lawyers can help their clients reduce 
conflict.
 The Family Law Section reviewed and 
commented on numerous pieces of legis-

lation of concern to family law litigants 
and testified on behalf of, or against, 
several proposed bills, including a bill 
that would mandate specific parenting 
schedules.
 The section was honored to work 
with the Washington Young Lawyers 
Division to provide free family law train-
ing for the Spokane Greater Access and 
Assistance Project (GAAP). The section 
donated $5,000 to LAWFund and to Habi-
tat for Humanity for rebuilding homes in 
Louisiana in the aftermath of Hurricane 
Katrina. The Family Law Section also 
donated $2,000 to the King County Bar 
Association for creation of its manual for 
Title 26 guardians ad litem. The executive 
committee also worked with the Wash-
ington State Gender and Justice Commis-
sion to put together a successful sold-out 
CLE held in October 2006 on family law 
and domestic violence.
 The Family Law Section’s goals for 
fiscal year 2007 include the introduction 
of legislation intended to improve child-
support law ; prevention of passage of 
laws and rules that will harm family law 
litigants in Washington; contributing to 
programs designed to improve access to 
justice for family law litigants; and con-
tinuing to provide quality seminars.

Indian Law Section 
In April 2006, the Indian Law Section 
hosted its 18th annual CLE, “Contempo-
rary Legal Challenges in Indian Country.” 
Renowned leader Billy Frank Jr. provided 
the keynote address, and topics included 
ethics in lobbying, state-tribal relations, 
financing economic development, and 
environment and treaty rights. The 
section hosted its annual membership 
meeting in September 2006. Two Indian 
Law newsletters were produced, cover-
ing a wide variety of Indian law issues. 
The section also collaborated with the 
Northwest Indian Bar Association to gift 
stipends in amounts up to $1,000 each to 
five Native American students to offset 
costs associated with preparation for 
the bar exam.

International Practice Section
The International Practice Section’s an-
nual membership meeting was held in 
July 2006 to thank outgoing executive 
committee members and elect new ex-
ecutive committee members. Additional 
networking events included a meeting 
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with the Consular Association of Wash-
ington in September 2005, the 2005 An-
nual Foreign Lawyers Reception, and the 
2006 Annual Law Student Reception in 
February 2006. 
 Beginning in June 2006, the section 
worked with the Washington Association 
of Immigration Lawyers, the South Asian 
Bar Association of Washington, and the 
Latina/o Bar Association of Washington 
to propose a motion to the WSBA Board 
of Governors in support of the ABA posi-
tion on immigration reform. The proposal 
was unanimously adopted by the BOG on 
September 15, 2006.

Litigation Section 
The Litigation Section hosted a midyear 
CLE seminar, “Elements of Litigation, 
Advanced Strategies, Techniques and 
Demonstrations from Both Sides of the 
Bar.” For the first time, the section’s CLE 
featured an interactive live broadcast and 
real-time feed to seminar participants in 
Wenatchee. 
 Goals discussed for the upcoming fis-
cal year include a continued positive rela-
tionship with the BOG, with the executive 
committee represented at every Board of 
Governors’ meeting; a task force created 
by WSBA President Ellen Conedera Dial 
to investigate and address the prolif-
eration of local rules, with the Litigation 
Section taking an active role; and expan-
sion of the interactive live broadcast of 
midyear CLE to at least two locations in 
eastern Washington to improve access 
for our members throughout the state. 

Real Property Probate and Trust 
Section
The Real Property, Probate and Trust 
Section (RPPT) held its annual midyear 
meeting in June 2006. The section main-
tains a very active website and publishes 
a highly valued quarterly newsletter. The 
section also created a membership direc-
tory located in the members-only portion 
of the section’s website. 
 A subcommittee has been created to 
address practice issues relating to the 
recent adoption of revised Rules of Pro-
fessional Conduct, most specifically RPC 
1.15A. The subcommittee intends to edu-
cate section members on the new require-
ments of this rule and provide a report to 
the Washington State Supreme Court in 
the coming months. In the coming year, 
RPPT will sponsor its annual midyear, the 

trust and estate litigation seminar, fall real 
estate seminar, and a joint seminar with 
the Family Law Section.

Senior Lawyers Section
The Senior Lawyers Section annual 
meeting and seminar, held in April 2006, 
continued to see increased attendance. 
The executive committee now has rep-
resentation from eastern Washington 
and is working to put on the 2007 an-
nual meeting. The section publishes a 
quarterly newsletter. Several members 
of the executive committee assisted in 

a CLE provided for senior lawyers held 
in conjunction with the WSBA’s Annual 
50-Year Member Tribute Luncheon in 
September 2006. 

Taxation Law Section
The Taxation Law Section’s highlights for 
2006 included an annual luncheon where 
the section’s annual $5,000 scholarship 
was awarded to a graduate student in 
tax law; sponsorship of a Circular 230 
CLE; and periodic e-mails circulated on 
legislation of interest. 
 Current benefits that section mem-
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bers receive include resources avail-
able on the section’s website, member 
and committee list serves, a newsletter, 
publications, practice-area skill-de-
velopment seminars, and directories. 
Some decisions were made this past 
year regarding the future of the sec-
tion, including financial designations 
for scholarships, donations, and grants 
awarded to students from Seattle Uni-
versity; expanding member benefits and 
renewals; identifying new CLE opportu-
nities; and increasing the number of CLE 
offerings.

  Committees

Alternative Dispute Resolution 
Committee 
This year, the Alternative Dispute Reso-
lution Committee divided into three 
subcommittees: training seminar, policy 
review, and program promotion. The 
training seminar held in May 2006 was 
very successful, with 73 participants. 
Committee member and Dispute Resolu-
tion Section Chair Marilyn Endriss wrote 
an article for Bar News that is await-

ing publication. WSBA staff members 
Natalie Cain and Chris Sutton have been 
working on a poster that can be placed 
in courtrooms around the state as well 
as other public spaces.

Bar Examiners Committee
As always, the goals of the Bar Examin-
ers Committee are to design, develop, 
and administer two quality bar ex-
aminations; to train and develop new 
examiners through the use of a BOG-
mandated training session and the use of 
the Question Bank; and to maintain good 
relationships with other bar exam orga-
nizations and communities throughout 
the state and nation. 
 Activities for the past year included 
the implementation of laptop testing for 
the bar exam. The Bar offered its first 
laptop exam for the winter 2006 exam. 
The committee continues to be involved 
in the process of studying whether it is 
feasible to administer the Washington 
exam in more than one location. A sur-
vey of the applicants taking the 2005 
summer exam determined there was 
significant interest in having the exam 
administered in Spokane as a second 
site. 

Continuing Legal Education 
Committee
The Continuing Legal Education Com-
mittee was formed to provide program 
input to the CLE director. The commit-
tee formed four subcommittees: qual-
ity control, technology, programs, and 
sections and external relations. The 
quality control subcommittee focused 
on creating a branding image to ensure 
members of the highest quality in con-
nection with a WSBA-CLE program. The 
technology subcommittee is working 
towards integration of web-based legal 
education programs. This program is at 
the center of the required new preadmis-
sion education and represents the first 
stage of the new training and orientation 
program.
 The programs subcommittee contin-
ues to identify appropriate programming 
and to provide assistance to WSBA staff 
in identifying qualified faculty. The sec-
tions and external relations subcommit-
tee continues to build strong relations 
with the sections and works closely with 
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FREET r y  6
Weeks
o f L a w y e r s U So f L a w y e r s U S AA**

*Formerly Lawyers Weekly USA

Lawyers USA is the premier newspaper and online resource
for national legal news. Your 6 week trial includes unlimited
online access, coverage of litigation trends, hot practice
niches, verdicts and settlements, and more!

To get your no-obligation 6 weeks free, visit us at
www.lawyersusaonline.com, or call us at 800-451-9998

A6B16

LawyersUSA

� The future of Washington’s family and 
juvenile courts (Honorable Bobbe Bridge)

� Malpractice traps to avoid
� Recent developments in the law of prenuptial and

community property agreements
� Parenting plans for dysfunctional parents  (DV, porn

and process addiction, pedophilia, criminals)
� Family law arbitrations
� Collecting attorney fees

A FAMILY LAW CLE SEMINAR FOCUSING ON
THE CUTTING EDGE ISSUES FACING

WASHINGTON FAMILY LAW PRACTITIONERS

PRESENTATIONS BY LEADING JUDICIAL OFFICERS, 
TOP LOCAL ATTORNEYS, AND 

NATIONALLY RECOGNIZED EXPERTS

THE WASHINGTON CHAPTER PRESENTS ITS

13TH ANNUAL CONFERENCE
“FAMILY LAW — 

A BOUTIQUE PRACTICE”

J. MARK WEISS, CLE-CHAIR

Friday, March 16, 2007
WA State Convention & Trade Center, Seattle

6.25 CLE Credits
(Ethic credits pending) Contact: Harriet Fong, Seminar Director 206-903-1820 Ext. 206

REGISTER TODAY —  REGISTRATION FEE: $290

members to improve service. In March 
2006, the Board of Governors agreed to 
extend the terms of committee members 
from one year to three years to allow for 
greater continuity of the committee. 

Court Rules and Procedures 
Committee
The Court Rules and Procedures Com-
mittee presented its annual report to 
the Board of Governors at the July 2006 
board meeting.

Judicial Recommendation 
Committee 
The Judicial Recommendation Com-
mittee conducted a mandatory orienta-
tion for new members. Many returning 
members also attended the session. The 
committee interviewed eight candidates 
and is continuing to fine-tune interview 
questions asked in pre-interview refer-
ence checking and during the interview 
process. The Board of Governors ap-
proved additional meetings of the com-
mittee of up to four per year.

Lawyers Assistance Program 
Committee
Efforts to make the services of the Law-
yers Assistance Program (LAP) Com-
mittee known to the membership of the 
Bar continued with the presentation of 
a LAP production on active listening. 
The statewide conference in Chelan 
in April 2006 was very successful and 
well-received. The conference provided 
an opportunity for peer counselors and 
other interested parties to get together 
to share ideas. A subcommittee was 
formed to make recommendations for 
marketing LAP services at the three 
Washington state law schools. In order 
to facilitate outreach at the law schools, 
the subcommittee recruited a member of 
the Washington Young Lawyers Division 
to join the subcommittee’s efforts.

Public Information and Media 
Relations Committee
The Public Information and Media Rela-
tions Committee focused on compiling 
a list of popular websites containing 
legal information to distribute to profes-
sional journalists. The committee also 
conducted a forum entitled “Judging the 
Judges — What You Need to Know About 

the Judicial Elections,” with former King 
County Superior Court Judge Robert 
Alsdorf and committee members Darwin 
Roberts, Rea Culwell, and Rob Boggs. 
The one-hour program was moderated 
by KOMO-TV reporter Michelle Esteban 
at the King County Superior Court and 
aired on TVW and the Seattle Channel 
throughout the fall election season. 

Rules of Professional Conduct 
Committee
For fiscal year 2006, the Rules of Pro-
fessional Conduct Committee had two 

significant goals: to provide timely re-
sponses to inquirers, and to review prior 
formal opinions to determine whether a 
recommendation should be made to the 
Board of Governors that opinions should 
be withdrawn or modified. The latter 
goal was instituted because significant 
changes to the RPCs had been proposed 
to the Washington State Supreme Court. 
The committee devoted considerable en-
ergy to questions about networking or-
ganizations and inquiries about whether 
membership in various organizations 
would violate RPC 7.1 and 7.2.  
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Opportunities for Service
American Bar Association (ABA) 
House of Delegates
Application Deadline: March 30, 2007
The WSBA Board of Governors is accepting 
letters of interest and résumés from members 
interested in serving on the ABA House of 
Delegates representing the WSBA, to serve 
the remainder of a two-year term now vacant 
due to the election of Paula Boggs, a previous 
WSBA delegate, as the state delegate. The 
term will commence upon appointment and 
expire in August 2008. The control and admin-
istration of the ABA is vested in the House of 
Delegates, the policymaking body of the ABA. 
The House, composed of approximately 550 
delegates, elects the ABA officers and board 
and meets out of state twice a year. Delegate 
attendance is required. The WSBA’s allow-
ance is $800 per year per delegate. Members 
have the opportunity to reapply to serve a 
maximum of three consecutive terms. Those 
serving on the ABA House of Delegates must 
be ABA members in good standing through-
out their tenure. Submit a letter of interest 
and a résumé to: WSBA Bar Leaders Division, 
1325 Fourth Ave., Ste. 600, Seattle, WA 98101-
2539, or e-mail barleaders@wsba.org.

Court Interpreter Certification 
Advisory Commission
Application Deadline: February 15, 2007 
The WSBA Board of Governors will be nomi-
nating one member to be appointed by the 
Washington State Supreme Court to serve 
the remainder of a three-year term on the 
Washington State Court Interpreter Certifi-
cation Advisory Commission. The term will 
commence upon appointment and is effec-
tive through September 30, 2008.

The Commission, which operates under a 
Supreme Court rule, has three standing com-
mittees to maintain critical operations of the 
interpreter program: the Issues Committee, 
the Disciplinary Committee, and the Judicial 
and Court Administration Committee.

Please submit a letter of interest and a 
résumé to: WSBA Bar Leaders Division, 1325 
Fourth Ave., Ste. 600, Seattle, WA 98101-2539, 
or e-mail barleaders@wsba.org.

Call for Applications for One of Two 
Board of Governors At-Large Seats
Deadline: March 1, 2007
To increase member representation on the 
Board of Governors, the WSBA Bylaws pro-
vide for two at-large seats. The full text of the 

Bylaws can be reviewed at www.wsba.org/by-
laws. One of those seats is up for election to a 
three-year term commencing at the close of 
the annual meeting in September 2007. 

Persons interested in filling an at-large 
position should submit a letter of application 
and current résumé. The Board of Governors 
will elect the at-large governor at their meet-
ing on June 1, 2007. The application should 
include a statement addressing how the 
applicant believes he or she meets the intent 
specified in Article III, Section N. There is no 
intent that these seats are dedicated or rota-
tionally filled by any one element of diversity 
or group of members.

(Excerpt from the WSBA Amended Bylaws, 
Article III, Section N)
N.  ELECTION OF AT-LARGE GOVERNORS. 
Any active member of the Bar, except a mem-
ber previously elected to the Board of Gov-
ernors, may apply for the office of At-Large 
Governor. Filing of applications shall be in 
accordance with Section C of this Article. 

At the regularly scheduled June meeting of 
the Board of Governors following the regular 
election of Governors from Congressional 
Districts, or at a special meeting called for 
that purpose, the Board of Governors shall 
elect additional Governors from the active 
membership at-large. Election may be by 
a secret written ballot. There shall be two 
at-large Governor positions to be filled with 
persons who, in the Board’s sole discretion, 
have the experience and knowledge of the 
needs of those lawyers whose membership 
is or may be historically under-represented 
in governance, or who represent some of the 
diverse elements of the public of the State 
of Washington, to the end that the Board of 
Governors will be a more diverse and repre-
sentative body than the results of the election 
of Governors based solely on Congressional 
districts may allow. Under-representation and 
diversity may be based upon the discretionary 
determination of the Board of Governors at 
the time of the election of any at-large Gov-
ernor to include, but not be limited to, age, 
race, gender, sexual orientation, disability, 
geography, areas and types of practice, and 
years of membership, provided that no single 
factor shall be determinative.

Members interested in the at-large position 
on the Board of Governors should submit a 
letter of application and résumé to: WSBA 

Office of the Executive Director, 1325 Fourth 
Ave., Ste. 600, Seattle, WA 98101-2539; 206-
727-8244 or 800-945-9722, ext. 8244.

2007 Notice of Board of Governors 
Election
Deadline: March 1, 2007
Three positions on the WSBA Board of Gov-
ernors will be up for election this year. These 
are the governors representing the 2nd, 7th-
Central*, and 9th congressional districts. 
These positions are currently held by Eron M. 
Berg (2nd District), Lonnie Davis (7th-Central 
District), and James E. Baker (9th District). 

The WSBA Bylaws provide that any mem-
ber in good standing, except a member previ-
ously elected to the Board of Governors, may 
be nominated for the office of governor from 
the Congressional District (or geographical 
region within the 7th District*) in which such 
member is entitled to vote. Nominations are 
made by filing a nomination form and a bio-
graphical statement of 100 words or less. 

Generally, members are entitled to vote 
in the congressional district in which the 
member resides. All out-of-state active 
WSBA members are eligible to vote in the 
district of the address of their agent within 
Washington for the purpose of receiving 
service of process as required by APR 5(e), 
or, if specifically designated to the executive 
director, within the district of their primary 
Washington practice.

Nomination forms are available from the 
Office of the Executive Director, 1325 Fourth 
Ave., Ste. 600, Seattle, WA 98101-2539; 206-727-
8244 or 800-945-9722, ext. 8244; and the WSBA 
website at www.wsba.org. The WSBA execu-
tive director must receive nomination forms 
by 5:00 p.m. on Thursday, March 1, 2007.

Ballots will be mailed on or about April 
16 and counted on or about May 15. (The 
biographical statements of nominated can-
didates will be published in the May issue 
of Bar News.)  

*The 7th Congressional District is divided into 
three sub-districts, East, Central, and West. 
These sub-districts are distinguished by zip 
codes and each has one elected governor. For 
the coming year, the central sub-district (zip 
codes are 98101, 98102, 98103, 98104, 98108, 
98109, 98111, 98112, 98114, 98124, 98134, 98138, 
98148, 98154, 98158, 98161, 98164, 98166, 98168, 
98174, 98181, 98184, 98188, and 98191) will elect 
a new governor.

mailto:barleaders@wsba.org
mailto:barleaders@wsba.org
www.wsba.org/bylaws
www.wsba.org/bylaws
www.wsba.org
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Special Meeting of the WSBA 
Judicial Recommendation 
Committee
Deadline: 5:00 p.m., February 28 for March 
22 interview
Due to a recent vacancy on Division III of 
the Court of Appeals, a special meeting 
of the WSBA Judicial Recommendation 
Committee (JRC) will be held on Thursday, 
March 22 to accommodate candidates for 
this position. Interested individuals will 
be interviewed by the JRC, and the JRC’s 
recommendations will be reviewed by the 
WSBA Board of Governors and referred 
to Governor Gregoire for consideration. 
To obtain an application, see the WSBA 
website at www.wsba.org/lawyers/groups/ 
judicialrecommendation or contact the 
WSBA at 206-727-8212 or 800-945-9722, 
ext. 8212, or barleaders@wsba.org. Specify 
whether you need the application for a judge 
or an attorney. 
 Application material deadlines for future 
interviews are: 5:00 p.m., March 9, 2007, for 
April 18, 2007, interview; 5:00 p.m., May 11, 
2007, for June 13, 2007, interview.

MCLE Certification for Group 3 
(2004-2006) 
If you are an active WSBA member in MCLE 
Reporting Group 3 (2004-2006), you should 
have received your Continuing Legal Educa-
tion Certification (C2/C3) forms in the license 
packet that was mailed in early December. 
The deadline for returning the C2/C3 form 
to the WSBA is February 1. Any C2/C3 forms 
delivered to the WSBA or postmarked after 
March 1 will be assessed a late fee.

Members in Group 3 include active 
members who were admitted to the WSBA 
in 1984-1990 or in 1993, 1996, 1999, or 2002. 
Members admitted in 2005 are also in Group 
3 but are not due to report until the end of 
2009. Their first reporting period will be 2007-
2009; however, any credits earned on or after 
the day of admittance to the WSBA may be 
counted for compliance.

The Continuing Legal Education Certifica-
tion (C2/C3) form that you received in your 
license packet is a declaration that lists all the 
MCLE Board-approved courses that were in 
your MCLE online profile for the 2004-2006 
reporting period as of mid-October 2006. If 
you took other courses after mid-October, 
you can add these to the back of the C2/C3 
form when you receive it. 

The C2/C3 form, not your online profile, 
is the official record of MCLE compliance. 
The original copy of the C2/C3 form must be 

returned to the WSBA to meet compliance 
requirements.

All MCLE Board-approved courses that 
you list on your C2/C3 form must have an 
Activity ID number. This number is listed in 
your online MCLE profile and is assigned at 
the time that the Form 1 for each course is 
input to the MCLE system. 

If you have taken courses that have not yet 
been approved by the MCLE Board, submit 
Form 1s for these courses immediately to 
ensure that they are approved before your 
C2/C3 is due. A “Certificate of Attendance” 
or other sponsor-provided certification is 
not sufficient to receive course credit. If the 
sponsor has not received course accreditation 
from the Washington MCLE Board, you must 
submit a Form 1 application and full agenda 
for the course in order to receive credit. Be-
cause of high volumes from October through 
February, Form 1s submitted electronically 
(at http://pro.wsba.org) could take up to four 
weeks or more to process. Paper Form 1s may 
take up to six weeks or more to process. If you 
submit a paper Form 1, you will be notified 
by mail of its Activity ID number. 

If you were not able to meet the credit 
requirement by December 31, 2006, and 
need more time to complete your credits, 
an automatic extension will be granted until 
May 1, 2007. There is no need to apply for it. 
However, a late fee will be assessed if you 
took any courses after December 31 that are 
needed for compliance or if your C2/C3 form 
is submitted late. If this is the first reporting 
period in which you will not meet MCLE 
compliance requirements, the late fee will be 
$150. The late fee increases by $300 for each 
consecutive reporting period you are late in 
meeting MCLE requirements.

If you have questions about the Form 1 
process or MCLE compliance, please contact 
the WSBA Service Center at 800-945-WSBA 
(9722) or 206-443-WSBA (9722), or e-mail 
questions@wsba.org.

MCLE Certification for Active 
Members — Due Date for MCLE 
Reporting
WSBA members are divided into three MCLE 
reporting groups based on year of admission. 
(Newly admitted members are exempt. See 
“Newly Admitted Members” below.)

Group 1: Admitted through 1975, 1991, 1994, 
1997, 2000, 2003, or 2006
Group 2: Admitted in 1976 through 1983, 
1992, 1995, 1998, 2001, or 2004
Group 3: Admitted in 1984 through 1990, 

1993, 1996, 1999, 2002, or 2005

 

Credit Requirements. The following 
credit requirements must be met by Decem-
ber 31 of the last year of an active member’s 
reporting period:

•	At	least	45	total	credits	of	MCLE	Board-
approved CLE activities must be taken, which 
need to include a minimum of 30 live credits 
and six ethics credits.

•	Pre-recorded	self-study	(A/V)	courses	
cannot be more than five years old, except 
MCLE Board-approved “skills-based” courses. 
Pre-recorded self-study courses include the 
traditional audio-visual (A/V) media of video 
tapes and cassette tapes. They also include 
archived webcasts, DVDs, compact discs, 
and other media with a soundtrack of the 
MCLE Board-approved course presentation. 
Written materials should be included with 
these courses and reviewed prior to claiming 
credit. In addition, written materials must be 
purchased by each member, where required 
by the sponsor, prior to claiming credit.

•	Six	pro	bono	credits	can	be	earned	per	
year. Two of these credits are for approved 
annual training, which must be taken prior 
to being able to earn credit for the pro bono 
work. Four pro bono credits may be earned 
each year if at least four hours of pro bono 
work was provided through a qualified legal 
services provider.

Carry-over CLE Credits. Carry-over 
credits from the previous reporting period 
may be used to meet the requirements of 
the current reporting period. If your current 
reporting period credits total exceeds 45, you 
may carry over a maximum combined total 
of 15 credits to your next reporting period. 
Only two ethics credits and five A/V credits 
may be carried over. 

C2/C3 Reporting Requirement. All active 
members due to report are required to file 
a Continuing Legal Education Certification 
(C2/C3) form listing all CLE courses taken for 
credit compliance. The deadline for filing your 
C2/C3 form is February 1 of the year following 
the end of your reporting period. Note:

•	Your	online	roster	is	not	a	substitute	for	
filing the C2/C3 form. 

•	The	C2/C3	 form	is	a	declaration	and	

Reporting 
Group

Next 
Reporting 

Period

Complete 
Credits by

File C2 
Form by

Group 3 2004-2006 December 31, 
2006

February 1, 
2007

Group 1 2005-2007 December 31, 
2007

February 1, 
2008

Group 2 2006-2008 December 31, 
2008

February 1, 
2009

www.wsba.org/lawyers/groups/�judicialrecommendation
www.wsba.org/lawyers/groups/�judicialrecommendation
mailto:barleaders@wsba.org
http://pro.wsba.org
mailto:questions@wsba.org
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must be signed and dated, and the city and 
state where signed must be identified.

•	C2/C3	forms	are	included	in	the	license	
packets sent in early December to all members 
due to report (Group 3 members this year). 

•	All	CLE	courses	listed	on	member	rosters	
as of October 2006, are printed on the back 
of the C2 form. If you took more CLE courses 
after October 1, and if they appear on your 
online roster and you do not want to hand-
write them on the back of the C2 form, you 
may print a copy of your roster and attach it 
to your C2/C3 form. State on your C2/C3 form 
that the attached online roster printout is a 
true and correct statement of the CLE courses 
taken for credit compliance.

•	You	must	verify	that	the	credit	hours	
listed on the C2/C3 and on your online 
profile correctly reflect the hours actually 
attended for each CLE. You can edit credits 
online by clicking on the “edit” link next to 
each course. You can correct credits on the 
C2/C3 manually.

•	The	C2/C3	form	should	be	filed	by	Febru-
ary 1, even if all the credits needed for compli-
ance have not been completed.

MCLE Late Fees. All active members 
who have not completed their credits by De-
cember 31 of the last year of their reporting 
period, or who submit their C2/C3 reporting 
forms after March 1 of the following year (the 
end of the grace period after the February 1 
deadline), must pay a late fee. The late fee 
for the first reporting period of noncompli-
ance is $150 and increases by $300 for each 
consecutive three-year reporting period of 
noncompliance.

Newly Admitted Members. If you are a 
newly admitted member, you are exempt 
from reporting CLE credits for the year of 
your admission and the following calendar 
year. If you were admitted in 2005, you will not 
report for this reporting period (2004-2006) 
even though you are in Group 3. You will first 
report at the end of the 2007-2009 reporting 
period. When you report at the end of your 
first reporting period, you may claim all CLE 
credits earned on or after your date of admis-
sion to the WSBA.

MCLE Comity. If you are an active member 
of the WSBA and your primary office for the 
practice of law is in Oregon, Idaho, or Utah, 
you may meet your Washington mandatory 
CLE requirements by providing proof of cur-
rent MCLE compliance from the Oregon, 
Idaho, or Utah state bar. Only a Certificate of 
MCLE Compliance from your primary state 
bar, not a “Certificate of Good Standing,” sent 
with your WSBA C2/C3 form, will satisfy your 

MCLE requirements in Washington.
MCLE System — Course Listing and 

Member Profiles. You can use the online 
MCLE system to: review courses taken and 
credits earned; apply for course approval; 
apply for writing credit, pro bono credit, or 
prep-time credit; and search for approved 
courses being offered. To use the MCLE sys-
tem, go to the WSBA website at www.wsba.
org and click on “MCLE Website” in the upper 
left corner. On the next screen, click on the 
“Member” tab, then select “Member Login.” 
The online instructions lead you through the 
process of creating a confidential password 
and using the system. Online help is available. 
If you have any questions about using the 
MCLE system or about the MCLE compli-
ance requirements, see the online FAQs at 
www.wsba.org/lawyers/licensing/faq-mcle.
htm, call the WSBA Service Center at 800-
945-WSBA (9722) or 206-443-WSBA (9722), 
or e-mail questions@wsba.org. 

New APR 11 Regulation 104(e) Require-
ments for In-House CLEs. Starting with the 
2005-2007 reporting period, you are limited to 
a total of 15 credits of private-law-firm CLEs 
and 15 credits of corporate-legal-department 
CLEs in each reporting period, regardless 
of who the private legal sponsor was. There 
are no limits on the number of credits you 
may earn at CLEs sponsored by government 
agencies. These limitations are the result of 
amendments to APR 11 Regulation 104(e) 
adopted by the Supreme Court that went into 
effect on November 8, 2005. 

MCLE Compliance Report (C4/C5) 
in 2007 License Packets 
All active members who are not due to report 
MCLE compliance at the end of this year, 
including new admittees, received a report 
(the C4/C5 form) in their 2007 licensing 
packets. Each member’s report lists all cred-
its reported to the WSBA for the member’s 
current reporting period as of mid-October 
2006. APR 11.6(a)(3) requires that the WSBA 
provide an annual report to each active mem-
ber regarding the credits and courses posted 
to their MCLE online rosters. This report will 
help non-reporting active members to better 
track their credits as well as to ensure correct 
reporting and compliance at the end of their 
reporting period.

If you received the C4/C5 form in your 
2007 license packet, it is for your information 
only. No action needs to be taken unless you 
want corrections to be made.

If you want to make corrections to your 
WSBA MCLE roster, go to http://pro.wsba.org. 

Click on the “Member” tab, and then on “Mem-
ber Login.” The online instructions will lead you 
through the process of creating a confidential 
password and beginning to use the system. 
Online help is available. You may also contact 
the WSBA Service Center to have corrections 
made and/or to request an MCLE system 
instruction booklet at 800-945-WSBA (9722) 
or 206-443-WSBA (9722), or questions 
@wsba.org. 

APR 11 Review Project – Input 
Invited 
The MCLE Board is undertaking a project 
to review all the rules and regulations that 
govern mandatory legal education in the state 
of Washington (APR 11) to update and clarify 
them. A comprehensive review of APR 11 was 
last done in 1997-1999, with new rules and 
regulations being adopted by the Supreme 
Court in 2000. All members, sponsors, and 
other stakeholders will be invited to give 
input to this process within the next couple 
of months by responding to an online survey 
about significant MCLE issues. Notification 
will be sent when the survey is available. You 
may also send input to be considered by the 
Board to the MCLE Board executive secretary, 
Kathy Todd, at kathyt@wsba.org. 

Online, On-Demand CLEs from 
WSBA-CLE
Want CLE credits without having to stir from 
your office? WSBA-CLE now offers 200 online 
courses in 20 practice areas, including ethics. 
Most are one-hour segments, providing 1.0 
CLE A/V credit each, so you can purchase 
exactly the amount of credits you need. From 
your computer, you get audio and text from 
a course originally presented live. Once you 
purchase a course, you have three months 
to listen to it. Go to www.wsbacle.org/on 
demand to browse the offerings.

2007 Licensing Packets 
Licensing packets were mailed in early De-
cember. The packet includes your license fee 
invoice, trust account declaration form and, 
if applicable, the MCLE certification form. 
If you have not yet received your licensing 
packet, please call the WSBA Service Center 
at 800-945-WSBA (9722) or 206-443-WSBA 
(9722), or e-mail questions@wsba.org to re-
quest a duplicate. Please note that it is your 
responsibility to pay your annual license fee, 
regardless of whether you receive the licens-
ing packet.

If You Are Mailing Your Forms and Pay-
ment. The return envelopes for your forms 

www.wsba.org
www.wsba.org
www.wsba.org/lawyers/licensing/faq
-mcle.htm
-mcle.htm
mailto:questions@wsba.org
http://pro.wsba.org
wsba.org
mailto:kathyt@wsba.org
www.wsbacle.org/on
mailto:questions@wsba.org
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and payments have instructions on the 
reverse side for improvement in processing 
and ease of use. Please review them carefully 
before mailing your forms and payment.

If You Are Paying Your Fees Online. To 
pay your fees online, go to www.wsba.org, 
click on the “For Lawyers” tab, and see “Pay 
Your License Fees Online.” Sign in with your 
WSBA Bar number and password. Prompts 
lead you through the process to pay your 2007 
license fees by MasterCard or Visa. The sys-
tem allows payments only for the full amount 
billed, e.g., no Keller deductions or status 
changes. Note that you do not need to return 
the A2 form if you pay online. Active members 
have other forms in their packets that must be 
postmarked or delivered to the WSBA office 
by the due date. There may be other voluntary 
forms in the packet that you may want to 
complete and return to the WSBA. 

Reminder Notice. A reminder notice will 
be sent in mid-February to those members 
who have not paid their 2006 license fees.

Payment Deadline. 2007 license fees are 
due no later than February 1, 2007. Please 
note that if your payment is postmarked or 
delivered to the WSBA office later than March 
1, 2007, WSBA Bylaws require that a 20 per-
cent penalty be assessed, and a pre-suspen-
sion notice will be mailed. On April 3, 2007, 
a 50 percent penalty will be assessed if your 
payment has not been postmarked or deliv-
ered to the WSBA office prior to this date. 

Important Note About Paying Your Fees. 
If either your license fee, late fee, or, for ac-
tive members, the Lawyers’ Fund for Client 
Protection assessment remains unpaid two 
months after the mailing of the pre-suspen-
sion notice, the delinquency will be certified 
to the Supreme Court, which will enter an Or-
der of Suspension from the practice of law.

WSBA Members on Active Military Duty. 
WSBA Bylaw II.E.1.b., providing for a fee ex-
emption for eligible members of the Armed 
Forces, was amended in March 2006. Please 
contact the WSBA Service Center at 800-
945-WSBA (9722) or 206-443-WSBA (9722), 
or questions@wsba.org; or contact Kevin 
McKee at kevinm@wsba.org or 206-727-8243 
for application information. All requests for 
exemption must be postmarked or delivered 
to the WSBA office on or before March 1.

How Has the Armed Forces Exemp-
tion Changed? Not all active Armed Forces 
members stationed in the United States are 
eligible for consideration unless activated 
from reserve status to full-time active duty. 
This must be for more than 60 days of the 
applicable licensing year. Those who are 

deployed or stationed outside the United 
States for any period of time for full-time 
active military duty will be considered for 
eligibility. Members must submit satisfactory 
proof that they are so activated, deployed, or 
stationed.

Resources. The 2007 Resources Direc-
tory will print the contact information in the 
WSBA membership database as of February 
1, 2007. Now is the ideal time to check that the 
WSBA has your correct contact information 
in its database. You can check by going to the 
online lawyer directory on the WSBA website 
at http://pro.wsba.org. 

If your contact information has changed, 
please complete and return the Contact Infor-
mation Change form included in the license 
packet to the address shown on the form or 
by fax to 206-727-8319, or e-mail the changes 
to questions@wsba.org. 

More Information. Full explanations of 
license fees, forms, policies, and deadlines 
are on the WSBA website at: www.wsba.
org/lawyers/licensing/annuallicensing.htm. 
The WSBA Service Center is available to assist 
you Monday through Friday, 8:00 a.m. to 5:00 
p.m., at 800-945-WSBA (9722), 206-443-WSBA 
(9722), or by e-mail at questions@wsba.org. 

2007 WSBA Awards Nominations 
Sought
Each year, members of the WSBA are asked 
to identify those who deserve the legal 
profession’s recognition and appreciation. 
Nominations are sought for the following 
awards:

Award of Merit. First given in 1957, this is 
the WSBA’s highest honor. The Award of Merit 
is most often given for long-term service to 
the Bar and/or the public, although it has 
also been presented in recognition of a single, 
extraordinary contribution or project. It is 
awarded to individuals only — both lawyers 
and nonlawyers.

Professionalism Award. This honor is 
awarded to a member of the WSBA who 
exemplifies the spirit of professionalism in 
the practice of law. “Professionalism” is de-
fined as the pursuit of a learned profession 
in the spirit of service to the public and in 
the sharing of values with other members of 
the profession.

Angelo Petruss Award for Lawyers in 
Public Service. Named in honor of the late 
Angelo R. Petruss, a senior assistant attorney 
general who passed away during his term of 
service on the WSBA Board of Governors, 
this award is given to a lawyer in government 
service who has made a significant contribu-

tion to the legal profession, the justice system, 
and the public.

Outstanding Judge Award. This award 
is presented for outstanding service to the 
bench and for special contribution to the legal 
profession at any level of the court.

Pro Bono Award. This award is presented 
to a lawyer, nonlawyer, law firm, or local 
bar association for outstanding efforts in 
providing pro bono services. This award is 
based on cumulative efforts, as opposed to a 
lawyer’s or group’s pro bono hours or financial 
contribution.

Courageous Award. This award is pre-
sented to a lawyer who has displayed excep-
tional courage in the face of adversity, thus 
bringing credit to the legal profession.

Excellence in Diversity Award. This 
award is made to a lawyer, law firm, or law-
related group that has made a significant con-
tribution to diversity in the legal profession’s 
employment of ethnic minorities, women, 
persons with disabilities, and other persons 
of diversity.

Outstanding Elected Official Award. 
This award is presented to an elected official 
for outstanding service, with special contri-
butions to the legal profession. It is awarded 
to an individual who has demonstrated a 
commitment to justice beyond the usual 
call of duty.

Lifetime Service Award. This is a special 
award given for a lifetime of service to the 
WSBA and the public. It is given only when 
there is someone especially deserving of this 
recognition. 

President’s Award. The President’s Award 
is given annually in recognition of special ac-
complishment or service to the WSBA during 
the term of the current president. 

Community Service Award. This award 
was created in 2006. Lawyers are known for 
giving generously of their time and talents 
in service to their communities. This award 
recognizes exceptional non-law-related vol-
unteer work and community service.

Award presentation: It is important to 
note that presentation of any WSBA award 
is made only when there is a truly deserving 
recipient. Some years, no award is given in 
some categories. Awards are limited to one 
recipient per category, except when a group 
of individuals earned the award together.

Nomination submissions: If you know 
an individual who fits the criteria set forth 
above, please visit www.wsba.org/bar 
leadershomepage.htm, and complete and 
submit the nomination form. Self-nomina-
tions will not be accepted. Please note that 

www.wsba.org
mailto:questions@wsba.org
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www.wsba.org/lawyers/licensing/annuallicensing.htm
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the completed nomination form must ac-
company each nomination in order to be 
considered. The deadline for Pro Bono Award 
nominations is March 31, 2007. The deadline 
for all other nominations is April 30, 2007. 
Please send nominations to: Washington 
State Bar Association, Attn: Annual Awards, 
1325 Fourth Ave., Ste. 600, Seattle, WA 98101; 
fax: 206-727-8319; e-mail: denec@wsba.org.

The awards will be presented at the WSBA 
Annual Awards Dinner in Seattle on Septem-
ber 20, 2007, with the following exceptions: 
The Pro Bono Award will be presented at the 
Access to Justice Conference in Wenatchee on 
June 2, and the Outstanding Judge Award will 
be presented at the Fall Judicial Conference.

Judge Thomas Warren’s Retirement 
Party Benefits VAS

Wenatchee Attorney Russ 
Speidel, Chelan-Douglas 
County Bar Association 
President Steve Woods, 
and District Court Judge 
Thomas Warren had 
a brief conversation at 
the 2006 spring bar party 

about a retirement party for Judge Warren, 
who was completing 21 years on the Chelan 
County District Court bench and had an-
nounced he would not be running for another 
term. In the discussion, someone suggested 
that it might be interesting to make the re-
tirement party a fundraiser for the Volunteer 
Attorney Service (VAS).

The Chelan-Douglas Volunteer Attorney 
Service (VAS), created in 2002, has been ex-
tremely successful, with more than 100 local 
attorneys annually handling more than 500 
civil cases and donating more than 1,200 hours 
of their time and expertise for low-income 
people facing civil legal problems, including 
family, housing, and consumer cases. 

Sponsor categories for the dinner includ-
ed Extortion in the First Degree (over $5,000), 
Temporary Insanity ($3,000), Unlawful Im-
prisonment ($1,500), Entrapment ($400-700), 
Gross Misdemeanor ($200-399), and Parking 
Tickets (up to $199). No one had any idea 
as to whether this would be successful, as 
no one on the committee had ever heard or 
participated in a retirement celebration that 
was also a charitable fundraiser.

The event, held in early November, was 
successful beyond anyone’s imagination. 
The retirement celebration was promoted 
in an editorial in the Wenatchee World that 
set the tone for accomplishing something 
good for the community beyond marking 

Judge Warren’s retirement. More than 225 
people attended the banquet/roast, bring-
ing in receipts in excess of $35,000. After 
expenses, there was a net contribution to VAS 
of $28,000. VAS is now solidly financed with 
reserves to guarantee the long-term success 
of the agency.

Judge Warren stated, “With my lifetime 
of voluntary service to my community and 
my advocacy of judges reaching out to the 
community, it was great to be the catalyst 
for raising money for a great law-related 
service that otherwise is below the usual 
charitable radar.”

YMCA Mock Trial Program Seeks 
Volunteer Attorneys and Judges 
The YMCA Youth and Government Mock 
Trial program allows high-school students 
to participate in a “true-to-life” courtroom 
drama. Each team of attorneys and witnesses 
prepare the case for trial before a real judge 
in an actual courtroom. A “jury” of attorneys 
rates the teams for their presentation while 
the presiding judge rules on the motions, 
objections, and, ultimately, the merits. Partici-
pants develop critical thinking and analytical 
skills, learn the art of oral advocacy, and gain a 
respect for the role of law and the judiciary. 

The state championship competitions 
will be held Friday, March 23, through 
Sunday, March 25, at the Thurston County 
Courthouse in Olympia. Volunteer attorney 
raters and judges are needed. To volunteer, 
contact Janelle Nesbit at 360-357-3475 or 
youthandgovexec@qwest.net. Visit www.
youthandgovernment.org for more details. 
This program is sponsored in part by the 
Washington Young Lawyers Division. 

Administrative Law Section 
Presents 2006 Frank Homan 
Award

In 2005, the WSBA Administrative Law 
Section’s Board of Trustees established the 
Frank Homan Award, to be given annually in 
recognition of extraordinary professional ser-

vice and leadership in the administrative law 
practice area. The 2006 award was presented 
to University of Washington Emeritus Profes-
sor of Law, and Judson Falknor Professor of 
Law, William R. Andersen. Among his many 
accomplishments, Professor Andersen was 
instrumental in the drafting and enactment 
of the 1981 law that created the Office of 
Administrative Hearings. He was also part 
of a select task force that drafted and secured 
passage of the Administrative Procedure Act 
in 1988. The award was presented to Professor 
Andersen by WSBA President Ellen Conedera 
Dial and Seattle attorney Dean Little (who 
served with Professor Andersen on the afore-
mentioned task force).

WYLD President-Elect and Trustee 
Applications Sought 
Young lawyers interested in serving on 
the WYLD Board of Trustees are invited to 
submit applications for the following posi-
tions: trustee, at-large; trustee, King County 
District; trustee, Snohomish County Dis-
trict; trustee, Southwest District; trustee, 
Spokane County District; and president-
elect, Washington state.

Applications must be received by 5:00 
p.m. on Tuesday, May 1, 2007. For detailed 
information and application instructions, 
please visit www.wsba.org/lawyers/groups/
wyld/default.htm. 

Legal Foundation of Washington’s 
Board of Trustees Elections
At its November 18, 2006 meeting, the 
Board of Trustees of the Legal Foundation 
of Washington unanimously elected Seattle 
attorney Erika L. Lim as the Foundation’s 
president for 2007. 

Nancy L. Isserlis, principal, Winston 
and Cashatt Lawyers, was elected vice 
president; Nicholas P. Gellert, of counsel, 
Perkins Coie, was elected secretary; and 
Michele G. Radosevich, partner, Davis 
Wright Tremaine, was elected treasurer.

The Washington State Supreme Court 
also elected Rima J. Alaily, associate with 
Heller Ehrman, to her first two-year term 
beginning January 1, 2007. Judge Michael 
E. Schwab, Yakima County Superior Court; 
William D. Hyslop, Lukins & Annis; Nancy 
A. Pacharzina, Tousley Brain Stephens; and 
Wallace Webster II, Bank of America, will 
return as trustees.

The Foundation was established in 1985 
at the direction of the Washington State 
Supreme Court to support legal aid and 
law-related education through the IOLTA 

William Andersen (left) is honored with the Frank Homan Award 
by Dean Little and WSBA President Ellen Conedera Dial.

Judge Warren
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program. The Foundation is a supporter of 
the Alliance for Equal Justice, a statewide 
network of organizations providing legal aid 
to those with nowhere else to turn.

Contract Lawyer Meeting
The WSBA Law Office Management Assis-
tance Program (LOMAP) hosts a meeting of 
contract lawyers the second Tuesday of every 
month. The next meeting is Tuesday, Febru-
ary 13, from noon to 1:30 at the WSBA office. 
Please bring your lunch — coffee is provided 
— and network with other contract lawyers. 
Please note the WSBA’s new address: 1325 4th 
Ave., Ste. 600, Seattle, WA  98101-2539.

LAP Solution of the Month: Job 
Satisfaction
Do you look forward to going to work? If not, 
why not? If you’re unhappy doing your current 
job but aren’t sure what to do about it, call the 
Lawyers Assistance Program at 206-727-8268 
or 800-945-9722, ext. 8268, to schedule a free, 
confidential consultation. Life is short — why 
not enjoy it?

Computer Clinic
The WSBA offers a 
hands-on comput-
er clinic for mem-
bers wanting to 
learn more about 
what software pro-

grams — such as Outlook, PowerPoint, Excel, 
Word, and Adobe Acrobat — can do for a 
lawyer. Are you a total beginner? No prob-
lem. The clinic teaches helpful tips you can 
use immediately. Computers are provided, 
and seating is limited to 15 members. There 
is no charge, and no CLE credits are offered. 
The next clinic will be held January 8 from 
10:00 a.m. to noon at the WSBA office. For 
more information, contact Pete Roberts at 
206-727-8237, or 800-945-9722, ext. 8237, or 
peter@wsba.org. 

Problem Getting a Client to Pay? 
Dispute with another lawyer or an expert wit-
ness? The WSBA offers two programs to aid in 
the resolution of disputes involving lawyers. 
These programs serve both members and the 
public. The Fee Arbitration Program focuses 
on fee disputes between a lawyer and his or 
her client. To participate, both parties must 
agree to be bound by the arbitrator’s decision. 
The Mediation Program provides a venue 
for parties to work together to resolve any 
dispute involving a lawyer, including those 
between a lawyer and a client, a lawyer and 

another lawyer, and a lawyer and another 
professional. Either party to a dispute may 
initiate fee arbitration or mediation. Both 
programs are non-disciplinary, voluntary, and 
confidential. For more information, visit the 
WSBA website at www.wsba.org/lawyers/
services/adr.htm or call the ADR coordinator 
at 206-733-5923 or 800-945-9722, ext. 5923.

Facing an Ethical Dilemma? 
The WSBA Ethics Line can help members 
analyze a situation involving their own pro-
spective conduct, apply the proper rules, and 
reach an ethically sound decision. Calls made 
to the Ethics Line are confidential, and most 
calls are returned within one business day. 
Any advice given is intended for the educa-
tion of the inquirer and does not represent 
an official position of the WSBA. Call the 
Ethics Line at 206-727-8284 or 800-945-9722, 
ext. 8284.

Casemaker Access 
Casemaker is a powerful online research 
library provided free to WSBA members. To 
access Casemaker, go to the WSBA website 
at www.wsba.org and click on the Casemaker 
logo on the right sidebar to access the Case-
maker homepage. Click on the Casemaker 
button to begin. For help using Casemaker, 
you can contact the WSBA Service Center 
at 800-945-WSBA (9722), or 206-443-WSBA 
(9722), or e-mail questions@wsba.org.

Search WSBA Ethics Opinions 
Online
Formal and informal WSBA ethics opinions 
are available online at http://pro/wsba.org/
io/search.asp, or from a link on the WSBA 
homepage, www.wsba.org. You can search 
opinions by number, year issued, ethical rule, 
subject matter, or keyword. Ethics opinions 
are issued by the WSBA to assist members 
in interpreting their ethical obligations in 
specific circumstances. The opinions are 
the result of study and analysis in response 
to requests from WSBA members. For as-
sistance, call the Ethics Line at 206-727-8284 
or 800-945-9722, ext. 8284.

Job Seekers Discussion Group
Looking for a job or making a transition? Join 
us at the Job Seekers Discussion Group the 
second Wednesday of each month from noon 
to 1:30 p.m. The next meeting is February 14 
at the WSBA office. Please note the WSBA’s 
new address: 1325 4th Ave., Ste. 600, Seattle, 
WA  98101-2539. The group discusses where 
to look for jobs, how to use your network of 

contacts, strategies for résumés and cover let-
ters, and how to keep yourself organized and 
motivated. Exchange information and ideas 
with other lawyers looking to make a change. 
Come as you are — no need to RSVP. For more 
information contact Rebecca Nerison, Ph.D. 
at 206-727-8269 or 800-945-9722, ext. 8269 or 
rebeccan@wsba.org.

Speakers Available 
The WSBA Lawyers 
Assistance Program 
offers speakers for en-
gagements at county, 
minority, or specialty 
bar associations, or 
other law-related or-
ganizations. Topics 
include stress man-
agement, life/work 

balance, and recognizing and handling 
problem-personality clients. Contact Jennifer 
Favell, Ph.D., at 206-727-8267 or 800-945-9722, 
ext. 8267.

Assistance for Law Students
The Lawyers Assistance Program offers coun-
seling to third-year law students attending 
Washington schools. Sessions are held in 
person or by phone. Treatment is confidential 
and available for depression, addiction, fam-
ily and relationship issues, health problems, 
and emotional distress. A sliding-fee scale 
is offered ranging from $0-30, depending 
on ability to pay. Call 206-727-8268, or 800-
945-WSBA, ext. 8268, or visit www.wsba.
org/ lawyers/services/lap.htm. 

Help for Judges
The WSBA Judges Assistance Program 
provides confidential assistance to judges 
experiencing personal or professional dif-
ficulties. Telephone or in-person sessions are 
available on a sliding-scale basis. For more 
information, call the program coordinator 
at 206-727-8268 or 800-945-9722, ext 8268.

Learn More About Case-
Management Software
The WSBA Law Office Management As-
sistance Program (LOMAP) office main-
tains a computer for members to review 
software tools designed to maximize office 
efficiency. The LOMAP staff is available 
to provide materials, answer questions, 
and make recommendations. To make 
an appointment, contact Julie Salmon at 
206-733-5914, or 800-945-9722, ext. 5914, 
or juliesa@wsba.org.
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Montgomery Purdue 
Blankinship & Austin 

pllc
takes pleasure in announcing that

Andrew R. Chisholm

has become a member of the firm.

Mr. Chisholm’s practice includes insurance 
coverage, general business litigation, and 

landlord-tenant relations.

55th Floor, Columbia Center
701 Fifth Ave.

Seattle, WA 98104-7096
206-682-7090

 

Davies Pearson p.c.
Attorneys at Law

is pleased to announce that

Csilla Muhl

has joined the firm and is accepting clients in the 
practice area of family law. 

Ms. Muhl graduated from Southern Illinois University 
School of Law in 1994. She received her bachelor’s 

degree from University of Washington in 1990. Prior 
to joining Davies Pearson, P.C., she was with the  

law firm of Eisenhower & Carlson, PLLC.

253-238-5114 • cmuhl@dpearson.com

920 Fawcett, P.O. Box 1657
Tacoma, WA 98401

Tel:	253-620-1500	•	Toll-free:	800-439-1112	
Fax: 253-572-3052

www.dpearson.com

Upcoming Board of Governors Meetings
March 2-3, Bellevue • April 13-14, Kelso • June 1, Wenatchee
With the exception of the executive session, Board of Governors meet-
ings are open, and all WSBA members are welcome to attend. RSVPs 
are appreciated but not required. Contact Donna Sato at 206-727-8244, 
800-945-9722, ext. 8244, or donnas@wsba.org. The complete Board 
of Governors meeting schedule is available on the WSBA website at 
www.wsba.org/info/bog/schedule.htm.

Usury Rate
The average coupon equivalent yield from the first auction of 26-
week treasury bills in January 2007 was 5.094 percent. Therefore, the 
maximum allowable usury rate for February is 12 percent. Informa-
tion from January 1987 to date is on the WSBA website at www.wsba.
org/media/publications/barnews/usury.htm.

Whatcom County Chapter of Washington Women 
Lawyers Hosts Reception

From left to right: 2006 Whatcom County Bar Association Secretary Dominique Y. Zervas-Foley, 
2006 WCBA Treasurer Jennifer Willner, WSBA Executive Director Jan Michels, 2006 WCBA Vice 
President/President-Elect Thomas H. Fryer, WSBA President Ellen Conedera Dial, and 2006 
WCBA President Jeff Lustick at the Whatcom County Bar Association December Luncheon. 
WSBA President Dial was a featured guest and spoke about issues such as the WSBA’s new 
offices; the roll-out of the new Rules of Professional Conduct; the search for an executive 
director; the ongoing public-education project regarding protection of judicial independence; 
and her goal to raise the visibility of volunteer work being done by Bar members.

From left to right: WSBA President Ellen Conedera Dial, 2006 Whatcom County Bar Association 
Secretary Dominique Y. Zervas-Foley, and WSBA Executive Director Jan Michels at a 
reception given for President Dial by the Whatcom County chapter of Washington Women 
Lawyers. Washington Women Lawyers strives to further the full integration of women in 
the legal profession, to promote equal rights and opportunities for women, and to prevent 
discrimination.

WSBA President Dial Speaks at Whatcom County Bar 
Luncheon
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We are pleased to announce that

Heather Carr
Tobin Dale

Danford D. Grant
and

Kim Tran

have become shareholders of

Stafford Frey Cooper, p.c.
Since 1905, our firm has been providing quality 
legal services to our clients. Our practice covers 

business and commercial litigation, civil litigation, 
personal injury and wrongful death, employment law, 

construction law, and insurance.

3100 Two Union Square
601 Union Street

Seattle, WA 98101
Phone:	206-623-9900	•	Fax:	206-624-6885

www.staffordfrey.com

 

Floyd & Pflueger, p.s.
is pleased to announce that

A. Troy Hunter

has become a partner of the firm.

The firm’s litigation practice emphasizes 
complex civil litigation, including the defense 

of construction defect claims, claims of 
professional negligence, and toxic torts.

2505 Third Ave., Ste. 300
Seattle, WA 98121-1445

Tel: 206-441-4455
Fax: 206-441-8484

 

Reeve Shima, p.c.
is pleased to announce that

Jonathan James

has joined the firm as an associate.

Mr. James graduated magna cum laude from 
Seattle University School of Law in 2006 and was 

a published member of the Seattle University 
Law Review. He will practice in the areas of 

workers’ compensation and employment law.

Reeve Shima, p.c.
500 Union St., Ste. 800

Seattle, WA  98101

www.reeveshima.com

 

Wilson Smith 
Cochran Dickerson 

is pleased to announce that

Michael A. Jaeger

and

Dylan E. Jackson

have become Directors of the firm.

1700 Financial Center
1215 4th Ave.

Seattle, WA 98161-1007
206-623-4100

www.staffordfrey.com
www.reeveshima.com
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APPEALS
Anne Watson,

former law clerk to the
Washington State Supreme Court,

is available for 
consultation, association, or 

referral of appellate cases.
LAW OFFICE OF 

ANNE WATSON, PLLC
360-943-7614

anne@awatsonlaw.com

DISCIPLINARY 
INVESTIGATION 

and PROCEEDINGS
Patrick C. Sheldon,
former member of the 

Washington State Bar Association 
Disciplinary Board, is now 

accepting referrals for attorney 
disciplinary investigations 

and proceedings.

FAIN SHELDON ANDERSON & 
VANDERHOEF PLLC

Bank of America Tower
701 Fifth Avenue, Suite 4650

Seattle, WA 98104
206-749-2371

E-mail: patrick@fsav.com

ATTORNEY/WRITER  
& EDITOR

Fifteen-year attorney with
additional seven years’ professional

journalism experience available
to write or edit any project,

including litigation documents,
briefs, book manuscripts and

practice development materials.

Credentials & samples available.

Michael Heatherly 
360-312-5156 

northwestdrg@mhpro57.com

APPEALS
Charles K. Wiggins

and
Kenneth W. Masters

We handle or assist 
on all types of civil appeals in 

state and federal courts, 
from consulting with trial 
counsel to post-mandate 

proceedings.

WIGGINS & MASTERS PLLC
241 Madison Avenue North

Bainbridge Island, WA 98110
206-780-5033

www.appeal-law.com

VALUATION DISPUTES
Paul E. Brain

is available for consultation on cases 
 involving disputed business or asset 
valuations and forensic accounting. 
Over the course of his career, Mr. 
Brain has been involved in disputed 
valuations of businesses and real 
estate assets worth in excess of $1 
billion. Mr. Brain was lead counsel in 
Mathew G. Norton v. Smythe,  112 Wn. 
App. 865, which established valuation 
standards for closely held businesses 
in Washington.

ATER WYNNE LLP
601 Union St., Suite 5450
Seattle, WA 98101-2327

206-623-4711
E-mail: peb@aterwynne.com

ATTORNEYS’ FEE 
DISPUTES

Michael Caryl
•	 Attorney-Client
•	 Attorney-Attorney
•	 Attorney	Liens	
•	 Fee-Related	Ethics	and	Discipline	
•	 Expert	Testimony	(lodestar/fee		 	
 division/quantum meruit)
•	 Arbitration,	Mediation
•	 Consultation,	Representation

206-378-4125
E-mail: michaelc@michaelcaryl.com

APPEALS
Narda Pierce,

former Solicitor General of 
Washington, is available for 
consultation, association, or 

referral of civil appeals.

606 Columbia St. NW, Ste. 212
PO Box 6119

Olympia, WA 98507-6119
360-357-6850

E-mail: narda@nardapierce.com
  

www.nardapierce.com

Professionals

ARIZONA LAWSUITS?

William Rinaudo Phillips

available as 25-year experienced 
trial lawyer licensed in 

Washington (#12200) and  
Arizona (#19949). 

602-271-7700
wrp@bowwlaw.com 

 

APPEALS IN 
WASHINGTON,

CALIFORNIA, AND 
FEDERAL COURTS

Focusing on tort and 
civil rights cases.

RANDY BAKER

www.bakerappeals.com

Pacific Building
720 Third Avenue, Suite 2015

Seattle, WA 98104
206-264-1076

bakerlaw@drizzle.com 
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THOMAS M. FITZPATRICK

30 years of practice; 17 years’ bar 
review professional responsibility 

lecturer; former member ABA 
Ethics and Discipline committees; 

member ABA Commission 
— drafting new judicial code; 

fellow, ABA Center for Professional 
Responsibility

Available for consultation or 
referral on matters involving 

professional responsibility, lawyer 
and judicial discipline, forensic 
witness services, consultations 

regarding legal professional liability.

TALMADGE LAW GROUP PLLC
18010 Southcenter Parkway

Tukwila, WA 98188-4630
Tel: 206-574-6661
Fax: 206-575-1397

E-mail: tom@talmadgelg.com
www.talmadgelg.com

LEGAL MALPRACTICE 
and

DISCIPLINARY ISSUES

Joseph J. Ganz

is available for consultation, 
referral, and association in 

cases of legal malpractice (both 
plaintiff and defense), as well as 

defense of lawyer disciplinary 
and/or grievance issues.

2101 Fourth Ave., Ste. 2100
Seattle, WA 98121

206-448-2100

E-mail: jganzesq@aol.com

INVESTOR CLAIMS
Former NASD Series 7, 66 and 
life/annuity insurance licensed 

broker/investment advisor. Available 
for consultation, referral, or expert 

evaluation/testimony in claims 
involving broker/advisor error, and 

investment suitability.

Courtland Shafer
SATTERBERG HEALY 

EECKHOUDT

9832 15th Ave. SW
Seattle, WA 98106

206-763-1510

Courtland@seattlejustice.com

INSURANCE BAD FAITH

For when they insure it is sweet to 
them to take the money; but when 
disaster comes it is otherwise and 

each man draws his rump back and 
strives not to pay.  

— Francesco di Marco Datini —
Florentine businessman, letter to his wife, 

14th century.

SOME THINGS DON’T 
CHANGE

The excuses are endless. The bottom 
line is the same — insurance 
companies gladly accept your 
premiums but all too often resist 
paying your valid claims. 

William C. Smart, trial attorney 
with over 25 years of experience, is 
available for consultation, referral, 
or association on failure to defend, 
failure to settle, excess judgment, 
negligent claims handling or other 
insurance bad faith claims, including 
disability insurance.

WILLIAM C. SMART
KELLER ROHRBACK L.L.P.

1201 Third Avenue, #3200
Seattle, WA 98101

206-623-1900

E-mail: wsmart@kellerrohrback.com

APPEALS
Philip A. Talmadge,

former justice, 
Washington State Supreme Court;

fellow, American Academy of 
Appellate Lawyers

Emmelyn Hart-Biberfeld,
former law clerk, 

Washington State Supreme Court;
invited member, the Order of 

Barristers

Anne E. Melley,
former law clerk, 

Washington State Court of Appeals

Thomas M. Fitzpatrick,
former executive director, 

Snohomish County; former 
assistant chief, civil, Snohomish 
County Prosecuting Attorney’s 
Office; fellow, ABA Center for 

Professional Responsibility

Available for consultation 
or referral on state and federal 

briefs and arguments.

TALMADGE LAW GROUP PLLC
18010 Southcenter Parkway

Tukwila, WA 98188-4630
206-574-6661 

 Fax: 206-575-1397
E-mail: christine@talmadgelg.com

www.talmadgelg.com

ETHICS and LAWYER 
DISCIPLINE

25+ Years’ Experience
Leland G. Ripley, 

former WSBA chief disciplinary 
counsel (1987-94), represents 

and advises lawyers in all 
aspects of legal ethics and 

lawyer discipline.

425-377-8737
E-mail: leland.ripley@comcast.net

CONSTRUCTION SITE
INJURIES

Bradley K. Crosta

Counsel for plaintiff in Stute v. PBMC, 
Inc., 114 Wn.2d 454 (1990) (General 

contractor has primary responsibility 
for the safety of all workers.)

Is available for consultation, 
association, or referrals.

CROSTA AND BATEMAN
999 Third Avenue, Suite 2525

Seattle, WA 98104-4089
206-224-0900

bcrosta@aol.com

mailto:tom@talmadgelg.com
www.talmadgelg.com
mailto:jganzesq@aol.com
mailto:Courtland@seattlejustice.com
mailto:wsmart@kellerrohrback.com
mailto:christine@talmadgelg.com
www.talmadgelg.com
mailto:leland.ripley@comcast.net
mailto:bcrosta@aol.com
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Suspended

Gail Schwartz (WSBA No. 28994, admit-
ted 1999), of Spokane, was suspended 
for six months, effective May 11, 2006, by 
order of the Washington State Supreme 
Court following a default hearing. This 
discipline was based on her conduct 
between 2003 and 2005 involving lack 
of diligence, failure to abide by a client’s 
decisions concerning the objectives of 
representation, failure to provide an ac-
counting, charging an unreasonable fee, 
and failure to refund unearned fees.
 In April 2003, Ms. Schwartz was hired 
by a client to provide representation in 
a dissolution action. The client specifi-
cally requested that Ms. Schwartz file a 
withdrawal of joinder and change of 
venue from Lincoln County to Skagit 
County. In May 2003, the client signed 
a “Retainer Agreement” and paid Ms. 
Schwartz a $1,000 “minimum fee and 
retainer.” The agreement provided that 
Ms. Schwartz’s hourly rate was $120 and 
that a portion of the “minimum fee and 
retainer” could be refunded depend-
ing on the billings. In May 2003, Ms. 
Schwartz filed a notice of appearance 
and withdrawal of joinder. In July and 
September 2003, Ms. Schwartz wrote to 
her client’s estranged husband regarding 
a proposed property division and asked 
him to contact her. No other legal work 
was performed for the client. Between 

April and December 2003, the client 
called Ms. Schwartz weekly and spoke 
to Ms. Schwartz approximately five or 
six times. After December 2003, neither 
Ms. Schwartz nor anyone from Ms. 
Schwartz’s office contacted the client. 
The client’s husband also contacted Ms. 
Schwartz’s office on several occasions, 
but he was rarely able to speak to her. 
Ms. Schwartz made four appointments 
to speak with the husband regarding the 
dissolution, but Ms. Schwartz did not 
follow through on any of these appoint-
ments.
 The client hired a new lawyer to 
obtain the change of venue and to com-
plete the dissolution. Despite multiple 
requests from the client’s new lawyer, 
Ms. Schwartz did not sign and return a 
substitution of counsel, provide an item-
ized billing, or refund any unearned fees 
to her client.
 Ms. Schwartz’s conduct violated RPC 
1.2, requiring a lawyer to abide by a 
client’s decisions about the objectives 
of representation and to consult with 
the client as to the means by which they 
are to be pursued; RPC 1.3, requiring a 
lawyer to act with reasonable diligence 
and promptness in representing a cli-
ent; RPC 1.4, requiring a lawyer to keep 
a client reasonably informed about the 
status of a matter, to promptly comply 
with reasonable requests for informa-
tion, and to explain a matter to the extent 
reasonably necessary to permit the client 
to make informed decisions regarding 
the representation; RPC 1.5(a), requir-
ing a lawyer’s fee to be reasonable; RPC 
1.14(b)(3), requiring a lawyer to maintain 
complete records of all funds, securities, 
and other properties of a client coming 
into the possession of the lawyer and 
render appropriate accounts to his or 
her client regarding them; RPC 1.14(b)(4), 
requiring a lawyer to promptly pay or de-
liver to the client as requested by a client 
the funds, securities, or other properties 
in the possession of the lawyer which 
the client is entitled to receive; and RPC 
1.15(d), requiring a lawyer to take steps 
to the extent reasonably practicable to 
protect a client’s interests, such as giving 
reasonable notice to the client, allowing 
time for employment of other counsel, 
surrendering papers and property to 
which the client is entitled, and refunding 
any advance payment of fee that has not 
been earned.

 Sachia Stonefeld Powell represented 
the Bar Association. Ms. Schwartz repre-
sented herself. Jane Bremner Risley was 
the hearing officer.

Admonished

 

 
 
 
 

  
 
 
 
 
 

 
 
 
 
 
 

  

 
 

 
 
 
 

 
 
 
 

 

 
 

Admonished

 
 
 
 

These notices of imposition of disciplin-
ary sanctions and actions are published 
pursuant to Rule 3.5(d) of the Washington 
State Supreme Court Rules for Enforcement 
of Lawyer Conduct, and pursuant to the 
February 18, 1995, policy statement of the 
WSBA Board of Governors. 

For a complete copy of any disciplinary 
decision, call the Washington State Disci-
plinary Board at 206-733-5926, leaving the 
case name, and your name and address.

Note: Approximately 30,000 persons 
are eligible to practice law in Washington 
state. Some of them share the same or 
similar names. Bar News strives to include 
a clarification whenever an attorney listed 
in the Disciplinary Notices has the same 
name as another WSBA member; however, 
all discipline reports should be read care-
fully for names, cities, and bar numbers.

Disciplinary Notices
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Please check with providers to verify 
approved CLE credits. To announce a 
seminar, please send information to:

WSBA Bar News Calendar 
1325 Fourth Ave., Ste. 600 
Seattle, WA 98101-2539 
Fax: 206-727-8319 
E-mail: comm@wsba.org

Information must be received by the 
first day of the month for placement 
in the  following month’s calendar.

Calendar

Animal Law

Fifth Annual Animal Law Conference
March 9 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Business Law

Protecting and Collecting: Advising 
Business Clients Victimized by Pirates 
and Counterfeiters
March 8 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Valuation of a Closely Held Business
March 20 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Intellectual Property

12th Annual Intellectual Property 
Institute
March 16 — Seattle. CLE credits pending. 
By WSBA-CLE and WSBA Intellectual 
Property Section; 800-945-WSBA or 206-
443-WSBA.

Labor and Employment Law

14th Annual Employment Law 
Institute
March 30 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Law Practice Management

You Asked for It: The Essential Guide 
for the Solo/Small Firm Practitioner
February 22 — Seattle. 6 CLE credits, in-
cluding .75 ethics. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA.

Litigation

The Ultimate Guide to Trying Cases in 
Thurston County Courts
February 9 — Tumwater. 6 CLE credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Mediation and Arbitration

Four-Day Intensive Mediator Training 
Program
February 13-16 — Seattle. 41.5 CLE credits, 
including 4.5 ethics. By Alhadeff & Forbes 
Mediation Services; 206-281-9950 or www.
mediationservices.net. 

Miscellaneous

WDTL Northwest Snowbreak 
Conference
February 1-2 — Park City, Utah. 6 CLE 
credits, including .5 ethics. By WDTL; 206-
749-0319.

Four Fascinating Jewish Trials that 
Changed History — Freedom of 
Religion and Goldman v. Weinberger
February 7 — Seattle. 1.5 credits. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.
 

Real Property, Probate, and Trust

Fourth Annual Trust and Estate 
Litigation Seminar
March 28 — Seattle. CLE credits pending. 
By WSBA-CLE and WSBA Real Property, 
Probate and Trust Section; 800-945-WSBA 
or 206-443-WSBA.

Trial Law

A Taste of Spence’s Trial Lawyers College
February 2 — Tacoma. 5.25 CLE credits. By 
WSTLA; 206-464-1011.

  
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  
 

 
 

 
 
 

  
 
 

Non-Disciplinary Notice

Th ere s a M.  S ow in ski  ( W SB A No. 
32549, admitted 2002), of Kingston, was 
by stipulation suspended pending the 
outcome of disciplinary proceedings 
pursuant to ELC 7.4, effective November 
29, 2006, by an order of the Washington 
State Supreme Court. This is not a dis-
ciplinary action.

mailto:comm@wsba.org
www.mediationservices.net
www.mediationservices.net
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Reply to WSBA Bar News 
Box Numbers at: 

WSBA Bar News Blind Box #______
Bar News Classifieds
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539 

Positions available are also 
posted online at www.wsba.org/

jobs.

ClassifiedsClassifieds

For Sale

For Sale: One-third interest in small Olym-
pia office building. Share with two solos. 
Convenient downtown location with free 
parking. One lawyer office and two staff 
spaces. Call 360-791-7002.

Space Available

Downtown Seattle executive office shar-
ing: Full- and part-time offices available on 
the 32nd floor of the 1001 Fourth Avenue 
Plaza Building (Fourth and Madison). 
Beautiful views! Close to courts and library. 
Short- and long-term leases. Conference 
rooms, reception, kitchen, telephone 
answering, mail handling, electronic law 
library, legal messenger, copier, fax, and 
much more. $175 and up. Please call 206-
624-9188 for more information.

Wanted: Attorney to share office — 
downtown Yakima. Parking, library, 
and legal assistant available. Call Ken 
Therrien at 509-457-5991 or e-mail to 
kentherrien@msn.com.

Downtown Seattle — Office with Elliot 
Bay view and one or two staff work stations 

available in attractive personal injury law 
office suite. Completely equipped office 
with amenities including receptionist, 
conference room, Westlaw. Superior envi-
ronment to practice personal injury law. 
Available March 1, 2007. Contact Brenda 
206-262-1444.

Executive office suites — Bellevue and 
Kirkland. Private suites with skilled re-
ceptionist, conference room. Internet, 
phone, transcription, and other specialized 
services available. Corner Office Inc., 425-
213-6010; www.cornerofficeinc.com.

Poulsbo office-sharing: Large, comfort-
able, and tastefully appointed executive 
office as well as secretarial space available. 
Share conference room, copier, fax, scan-
ner, high-speed Internet, phone system, 
and kitchen. Contact Drake Mesenbrink 
at 360-697-0155 or drakemesenbrink@ 
earthlink.net.

New offices available for solo or small 
firm downtown Seattle, expansive view 
from 47th floor of the Columbia Center. 
Share reception, kitchen, conference rooms 
(included in rent). Other administrative 
support available if needed. DSL/VPN 
access, collegial environment. Please call 
Jeannie, Badgley Mullins Law Group, 206-
621-6566.

110-125 sq. ft. office spaces: Three blocks 
from RJC in Kent, $525-575 with windows, 
waiting room, beautifully renovated his-
toric building. Contact Connie at 253-630-
0231.

Congenial downtown Seattle law firm 
(business, I.P., tax). Spacious offices, staff 
areas for sublease. Rent includes reception-
ist, conference rooms, law library, kitchen. 
Copiers, fax, DSL Internet also available. 
206-382-2600.

Downtown Bellevue sub-lease. One, two, 
or three offices available in great location 
and grade-A building. Completely equipped 
law office, including shared receptionist, 
high-speed Internet access, and copier 
access. Possible referrals. IT support avail-
able. Winston 425-213-0553.

New professional office building — Avail-
able in summer of 2007. Up to 7,000 sq.ft. 
on each of the two floors, in Clearview, WA, 
midway between Snohomish and Woodin-

ville on Highway 9. This highly visible loca-
tion with over 36,000 cars passing each day 
is located on the south side of the Clearview 
Plaza Shopping Center, in a rapidly grow-
ing community. Excellent financial terms. 
Will build to suit (legal, medical, dental). 
Contact Stuart Kastner at 206-300-3207, or 
spkastner@msn.com. 

Retirement of established attorney cre-
ates opportunity to practice in Langley 
and live on South Whidbey Island. Office 
space available in historic mercantile build-
ing, with views of Saratoga Passage. Office 
is fully equipped with library, office equip-
ment, furniture, and furnishings. Please call 
360-221-5859 for more information.

Downtown (Seattle) class A, two office 
spaces available for sublease. Kitchen, 
reception, conference room, and much 
more. Please call for more information, 
206-838-5387.

Will Search

Will search for Myrtle E. Handley, of 
Grays Harbor County, died in November 
2003. Please contact Gregory Durr, 100 S. 
I St., Ste. 103, Aberdeen, WA 98520, 360-
532-7727.

Positions Available

Attorneys: Quality attorney recruitment for 
contract and direct-hire placement, includ-
ing lateral-hire partnership and of-counsel 
positions. We specialize in engagements 
with Puget Sound’s premier law firms of 
large to small/solo membership, corporate 
legal departments, boutique practices, and 
governmental agencies. Please contact 
Law Dawgs, Inc., in confidence, at 206-224-
8269; e-mail seattle@lawdawgs.com; www.
lawdawgs.com.

Quality attorneys sought to fill high-end 
permanent and contract positions in law 
firms and companies throughout Wash-
ington. Contact Legal Ease, LLC by phone, 
425-822-1157; fax, 425-889-2775; e-mail 
legalease@legalease.com; or visit us on the 
web at www.legalease.com.

Minzel and Associates, Inc. is a tempo-
rary- and permanent-placement agency 
for lawyers and paralegals. We are looking 
for quality lawyers and paralegals who 
are willing to work on a contract and/or 

www.wsba.org/jobs
www.wsba.org/jobs
mailto:kentherrien@msn.com
www.cornerofficeinc.com
earthlink.net
sq.ft
mailto:spkastner@msn.com
mailto:seattle@lawdawgs.com
www.lawdawgs.com
www.lawdawgs.com
mailto:legalease@legalease.com
www.legalease.com
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permanent basis for law firms, corpora-
tions, solo practitioners, and government 
agencies. If you are interested, please  
e-mail your résumé as a Word attachment 
to resumes@minzel.com. Please visit our 
website at www.minzel.com.

Major, Lindsey & Africa, attorney-search 
consultants, was founded in 1982 and now 
has offices in 15 U.S. cities, Hong Kong, 
and London. In the only legal recruiters’ 
national surveys ever conducted, MLA was 
described as being “in a league apart from 
other legal headhunting firms” and was 
voted “Best Legal Search Firm in the U.S.” 
If you are interested in in-house, partner, 
or associate opportunities, please contact 
our Seattle office at 206-218-1010, or e-mail 
your résumé to seattle@mlaglobal.com.

Seattle estate planning attorney retiring 
soon. Twenty-year-old estate planning 
practice with over 2,500 clients will need 
qualified attorney to care for clients’ needs 
and the needs of their families. Excellent 
opportunity for an attorney tired of litiga-
tion or wanting to beef up an estate plan-
ning practice. Looking for entrepreneurial, 
compassionate attorney willing to learn 
about this practice, these clients, and the 
field of estate planning while being paid 
to work in the firm learning the ropes. 
Retirement date of this solo practitioner 
and the terms of this transition are flex-
ible. Send serious, confidential inquiries 
only, to: Enjoyable, Profitable Practice, 9594 
1st Ave. NE, Ste. 317, Seattle, WA 98115. 
Provide relevant information about your 
background and goals.

Taxation manager (planning and re-
search) — Vulcan Inc. This position is 
responsible for tax planning and strategic 
analysis. Will report directly to the senior 
manager, taxation, and will conduct the 
research and strategic analysis with regard 
to tax structuring, tax modeling, and tax-
related due diligence relating to new invest-
ment opportunities. Will be responsible for 
analysis, planning, and modeling regarding 
dispositions of existing investments. J.D. 
degree and five-plus years’ experience re-
quired, LL.M. degree in taxation preferred. 
To apply, please visit our website, www.
vulcan.com. 

The University of Montana School of Law 
invites applications for a two-year Legal 
Writing Fellowship to begin Fall Semester 

2007. More information about this position 
and the hiring criteria are posted on our 
website, www.umt.edu/law. In addition 
to a cover letter specifically addressing 
the hiring criteria, applicants should also 
include an official law school transcript; a 
current résumé; and the names, addresses, 
and telephone numbers of three references. 
Application materials should be sent to 
Chair, Faculty Appointments Committee, 
The University of Montana School of Law, 
32 Campus Dr. #6552, Missoula, MT 59812-
6552. Applications will be reviewed begin-
ning February 15, 2007, and the application 
period will remain open until the position 
is filled. The University of Montana is an 
EOE/AA/ADA employer.

Settlement/mediation-oriented family 
law firm seeks full-time paralegal/legal 
assistant with two-plus years’ experience 
and clear skills in helping clients address 
emotional and legal issues. Requirements 
are: excellent interpersonal, organizational, 
computer, drafting, and editing skills. The 
candidate will schedule and confirm mo-
tions, issue billings, pay invoices through 
PROLAW, scan and store documents, and 
process mail for one attorney. Salary is 
DOE. Benefits are generous. Send résumés 
to legaljoboffer@hotmail.com. 

Litigation law firm in Pioneer Square 
seeks professional with strong skills to sup-
port thriving practice. We are looking for 
an energetic self-starter who is capable of 
prioritizing and multitasking and possesses 
excellent verbal and written communica-
tion skills as well as computer competency. 
Enjoyment of a fast-paced environment 
with high performance standards is a plus. 
This position requires a minimum of three 
years of paralegal experience with advance 
skills in document control, all aspects of 
discovery, case analysis, and trial prepara-
tion. Please send cover letter, résumé, and 
salary requirements to Smith & Hennessey 
PLLC, 316 Occidental Ave. S., Ste. 500, 
 Seattle, WA 98104.

Employee benefits attorney: Employee 
Benefits Institute of America Inc. (EBIA), 
Seattle, Washington. As we await the 
release of comprehensive IRS regulations 
on cafeteria plans, we are seeking another 
experienced employee benefits attorney. 
Come join twelve other employee benefits 
attorneys in EBIA’s editorial group, and 
help write and edit our reference manuals, 

the EBIA Weekly and other publications. 
You’ll also present many in-person and 
web seminars and help us develop new 
products. You must love teaching and writ-
ing and be outstanding at both. You’ll need 
at least six years of experience in a major 
law firm as a full-time attorney advising 
employers and administrators. Extensive 
cafeteria plan experience is a must. You’ll 
also need an entrepreneurial spirit and top 
academic credentials. Most of our editors 
served on law review and have ten-plus 
years of major law firm experience. We 
have a team of talented, caring, and fun-
loving people working on challenging and 
important issues. Experience life without 
billable hours, and enjoy meaningful time-
off. Competitive salary and benefits. Some 
travel required. Please send a cover letter 
and résumé to editor2006@ebia.com. For 
information about us, please visit http://
www.ebia.com/.

Quality practice opportunity: Small AV-
rated Tacoma firm with diverse practice 
including plaintiffs’ personal injury and 
family law seeks litigation associate. We 
are looking for an attorney who is seeking 
litigation associate. We are looking for an 
attorney who is seeking a long-term rela-
tionship in a stable, friendly work environ-
ment dedicated to quality representation 
of our clients. Three-plus years’ experience 
preferred. Please submit a résumé and cover 
letter to Managing Partner, 6915 Lakewood 
Dr. W., Ste. A-1, Tacoma, WA 98467.

Law clerk position. We are considering 
becoming tutors for a law clerk under APR 
6; send letter and résumé if interested. For 
information about our practice, see www.
mitchellelderlaw.com. 

Everett practice opportunity: AV-rated 
Everett firm with diverse practice, including 
plaintiffs’ personal injury, family law, and 
employment law, seeks litigation associate. 
Two-plus years of experience preferred. 
Please submit a résumé and cover letter to 
Managing Partner, Deno, Millikan, Dale, 
Decker, & Peterson, PLLC, 3411 Colby Ave., 
Everett, WA 98201.

The state of Washington’s Department 
of Health, Health Professions Quality 
Assurance Division, is seeking qualified 
attorneys to fill new staff attorney posi-
tions (Hearings Examiner 3) with its Legal 
Services Unit based in the Olympia area. 

mailto:resumes@minzel.com
www.minzel.com
mailto:seattle@mlaglobal.com
www.vulcan.com
www.vulcan.com
www.umt.edu/law
mailto:legaljoboffer@hotmail.com
mailto:editor2006@ebia.com
http://www.ebia.com
http://www.ebia.com
www.mitchellelderlaw.com
www.mitchellelderlaw.com
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Interested members of the Bar should go 
to the following website: http://www.doh.
wa.gov/job_ann.htm and click on Hearings 
Examiner 3 (staff attorney).

Labor and Employment Law — Se-
bris Busto James: Nine-attorney Bel-
levue firm representing employers, seeks 
associate with one or more years’ ex-
perience. Strong academic credentials 
required. Work experience in human 
resources, employment law, or labor rela-
tions preferred. Congenial atmosphere, 
competitive compensation. Send cover 
letter and résumé to: Mark R. Busto, 14205 
SE 36th St., Ste. 325, Bellevue, WA 98006, or 
ajendresen@sebrisbusto.com. 

Senior attorney and corporate board 
searches. We are currently searching for 
talented lawyers who might be ready for 
a new challenge as associates/partners in 
real estate law, associates/partners in IP 
law, and midlevel transactional attorneys 
with good law firm experience. Houser Mar-
tin Morris has been recruiting and placing 
attorneys with Northwest corporations and 
law firms for two decades. We specialize in 
attorney searches for corporations, lateral 
partners for law firms, and members for 
corporate boards of directors. Visit our 
website at www.houser.com for current 
openings. Contact us at vharris@houser.

com, kstred@houser.com, or send a confi-
dential résumé to info@houser.com.

Stoel Rives is seeking an attorney to join 
the Real Estate practice group in their 
Seattle office. The ideal candidate is a real 
estate transactions lawyer with at least two 
years of experience in commercial lending, 
real estate purchase and sales, commercial 
leasing, and project development. Candi-
dates should possess strong writing skills 
and some familiarity with sophisticated 
business transactions. Interested candi-
dates should send a cover letter, law school 
transcript, and résumé to Brooke Dormaier, 
Lawyer Recruiting Coordinator, Stoel Rives 
LLP, 600 University St., Ste. 3600, Seattle, 
WA 98101, or bwdormaier@stoel.com. 

Family law attorney. McKinley Irvin seeks 
an attorney with no less than five years’ 
experience as a lead family law attorney 
in King County. Substantial experience in 
complex financial and parenting cases is 
required, including seasoned hearing and 
trial practice experience. We are looking for 
a polished and professional attorney with 
a confident, assertive, and detail-oriented 
practice style. A team player who would like 
to join our group of 13 talented attorneys in 
pursuing excellence in the practice of family 
law in a growing, progressive, diverse, and 
dynamic firm. We prefer an attorney who 

brings an experienced support staff, high 
standards of practice, a sense of humor, 
and a developed referral network. We offer 
a competitive compensation and benefits 
package, support for practice development, 
dual paper and digital file management 
system, secure electronic remote access to 
complete client files, professional manage-
ment including client services manager, 
billing clerk, AR manager, and both a prin-
cipal and an assistant firm administrator 
solely dedicated to serving our attorneys, 
professional staff, and clients. Qualified 
individuals may send in confidence a 
cover letter, résumé, references, and writing 
sample to sands@mckinleyirvin.com.

Litigation paralegal or legal assis-
tant. McKinley Irvin seeks an experienced 
litigation paralegal with at least three 
years’ experience (preferably family law 
experience) to work in a team headed by a 
partner or senior associate. Will be respon-
sible for calendaring, confirming, drafting, 
trial and hearing prep, case management, 
client interaction, and overseeing legal 
assistant and/or document clerk. Must 
have complete working knowledge of 
Washington Civil Rules and the King 
County local rules, excellent communica-
tion skills, be a team player, and be able 
to multitask. Competitive salary, benefits, 
and a great group of professionals to work 
with. Send in confidence a cover letter, 
résumé, references, and writing sample 
to tod@mckinleyirvin.com.

Real estate associate. Mid-sized down-
town Seattle law firm seeks an attorney 
with two-plus years of real estate transac-
tional experience. Some land-use experi-
ence is preferred. Candidates should have 
superior academic credentials, excellent 
written and verbal communication skills, 
and current WSBA membership. We offer 
competitive salary, friendly people, and 
wonderful working environment. Check 
us out at www.cairncross.com. EOE. Send 
cover letter, résumé, and transcript to: 
Human Resources Director, Cairncross 
& Hempelmann, P.S., 524 Second Ave., 
Ste. 500, Seattle, WA 98104-2323, e-mail 
slavin@cairncross.com, or fax 206-587-
2308.

Stoel Rives LLP is seeking an experienced 
director of lawyer recruiting and diversity 
to be responsible for firm-wide recruiting 
and diversity efforts. This position is located 

To Place a Classified Ad

Rates: WSBA members: $40/first 25 words; $0.50 each additional word. 
Nonmembers: $50/first 25 words; $1 each additional word. Blind-box number 
service: $12 (responses will be forwarded). Advance payment required; we 
regret that we are unable to bill for classified ads. Payment may be made by 
check (payable to WSBA), Master Card, or Visa.

Deadline: Text and payment must be received (not postmarked) by the first day of 
each month for the issue following, e.g., March 1 for the April issue. No cancellations 
after the deadline. Mail to: 

WSBA Bar News Classifieds
1325 Fourth Ave., Ste. 600

Seattle, WA 98101-2539

Qualifying experience for positions available: State and federal law allow 
minimum, but prohibit maximum, qualifying experience. No ranges (e.g., “5-10 
years”). If you have questions, please contact Dené Canter at 206-727-8213 or 
classifieds@wsba.org.

http://www.doh.wa.gov/job_ann.htm
http://www.doh.wa.gov/job_ann.htm
mailto:ajendresen@sebrisbusto.com
www.houser.com
mailto:vharris@houser.com
mailto:vharris@houser.com
mailto:kstred@houser.com
mailto:info@houser.com
mailto:bwdormaier@stoel.com
mailto:sands@mckinleyirvin.com
mailto:tod@mckinleyirvin.com
www.cairncross.com
mailto:slavin@cairncross.com
mailto:classifieds@wsba.org
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in Seattle. The director of lawyer recruiting 
and diversity will oversee firm-wide law stu-
dent and attorney recruiting programs. The 
director will also manage efforts to recruit/
retain attorneys who will contribute to the 
diversity of the firm. A J.D. is preferred. Must 
have demonstrated successful experience 
in law practice, relevant professional work 
in another legal environment, or successful 
professional recruiting, and interest and 
experience in diversity efforts. Familiar-
ity with national and regional law schools 
beneficial. Must have the ability to manage 
a highly qualified and experienced staff of 
four. Understanding of attorney recruiting 
strategies and programs a plus. Send cover 
letter and résumé in confidence to Michelle 
Baird Johnson, Lawyer Recruiting Manager, 
Stoel Rives LLP, 900 SW Fifth, Ste. 2600, 
Portland, OR 97204, mbjohnson@stoel.
com. No phone calls please. EOE.

Services

Minzel and Associates, Inc. is a tempo-
rary- and permanent-placement agency 
for lawyers and paralegals. We provide 
highly qualified attorneys and paralegals 
on a contract and/or permanent basis to 
law firms, corporations, solo practitioners, 
and government agencies. For more infor-
mation, please call us at 206-328-5100 or 
e-mail mail@minzel.com.

Hawaii All Islands Real Estate: W. Anton 
Berhalter (WSBA No. 11310, HRS-65566) 
offers his services for all Hawaii real-estate 
needs. Real estate purchase, sale, manage-
ment, rentals, and evaluations. Contact 
Walt Berhalter, J.D., CLU, MBA, RS, Sales 
Manager, Century 21 All Islands, PO Box 
487, 3254 Waikomo Rd., Koloa, HI 96756. 
E-mail, walt.berhalter@hawaiimoves.
com. Web, www.hawaiimoves.com. Direct, 
808-240-2496; fax, 808-742-9293; cell, 808-
651-9732.

Contract attorney. Experienced litigator 
available for all aspects of litigation, includ-
ing court appearances, motions practice, 
research, and appeals. Former name part-
ner in boutique litigation firm. Fifteen-
plus years’ experience. Have conducted 
numerous jury trials and arbitrations. 
Reasonable rates. Pete Fabish, 206-545-
4818; fabishlaw@earthlink.net.

Lump-sums cash paid for seller-financed 
real estate notes and contracts, divorce 

notes, business notes, structured settle-
ments, annuities, lottery winnings. Since 
1992. Cascade Funding, 800-476-9644; 
www.cascadefunding.com.

Fast cash for seller carry-back notes, 
www.wallstreetbrokers.com. Fast cash for 
divorce liens, www.divorceliens.com. New 
book by Lorelei Stevens, www.fastcashbook.
com. Larry & Lorelei Stevens; 800-423-2114. 
Notes appraised for estates.

Contract attorney available for research, 
document review, and brief writing for 
motions and appeals. Top academic cre-
dentials, law review, judicial clerkship, and 
15 years’ experience. Joan Roth McCabe, 
206-784-1016, jlrmcc@yahoo.com.

The Gilbertson Group is a private investi-
gations agency located in Centralia, WA. The 
CEO is Gregory G. Gilbertson, Associate 
Professor of Criminal Justice. Our agency 
is primarily focused on assisting attorneys 
defending their clients against all manner 
of criminal and civil allegations. Visit our 
website at www.thegilbertsongroup.net. 

Hard-working contract attorney helps 
you meet your deadlines. WSBA mem-
ber with 26 years of experience drafts 
trial briefs, motions, and memos, using UW 
Law Library and LEXIS online resources. 
Elizabeth Dash Bottman, 206-526-5777, 
bjelizabeth@qwest.net. 

Oregon accident? Unable to settle the 
case? Associate an experienced Oregon 
trial attorney to litigate the case and 
share the fee (proportionate to services). 
OTLA member, references available, see 
Martindale, AV-rated. Zach Zabinsky, 503-
223-8517.

California Collection Counsel: Law Of-
fices of Matthew C. Mickelson represents 
law firms, individuals, and large and 
small businesses in statewide pre- and 
post-judgment collection litigation, in-
cluding lawsuits, arbitrations, writs, liens, 
levies, examinations, garnishments, at-
tachments, asset searches, and seizures. 
Contingent fees available. 818-382-3360, 
mattmickelson@bizla.rr.com. 

Forensic document examiner: Retired 
from the Eugene Police Department. 
Trained by the U.S. Secret Service and the 
U.S. Postal Inspection Service. Court-quali-

fied in state and federal courts. Contact Jim 
Green at 888-485-0832.

Video depositions by certified videogra-
phers. Lawyer managed (WSBA No. 35026). 
Same-day DVDs, digital audio to stenogra-
pher, two-hour continuous digital video, 
last-minute appointments. reynoldsvideo.
com. 206-935-9000.

Insurance agent/broker standard of 
care expert witness. Former insurance 
broker and underwriter, over 30 years’ 
industry experience. Bob Sedillo, CPCU, 
ARM, AU, CIC, 425-836-4159.

Experienced brief and motion writer 
available as contract lawyer. Fifteen 
years’ litigation experience, including 
trial preparation and appeals. Reason-
able rates. Lynne Wilson, 206-328-0224, 
lynnewilsonatty@gmail.com. 

IBA, the Pacific Northwest’s oldest business 
brokerage firm, sells privately held compa-
nies and family-owned businesses. We are 
professional negotiators/facilitators with 
more than 4,000 completed transactions. 
Please contact us if we can be of assistance 
to you or any of your clients at 800-218-4422 
or www.ibainc.com.

Patent office practice. Thirty-plus years’ 
experience. Conrad O. Gardner, former 
patent examiner, is available for asso-
ciation in the drafting of patent applica-
tions and appeals. 206-579-8077. E-mail: 
cogardner@aol.com. 

Medical malpractice expert witnesses. 
We have thousands of board-certified doctor 
experts in active practice. Fast, easy, flat-rate 
referrals. Your satisfaction guaranteed! Also, 
case reviews by veteran M.D. specialists for 
a low flat fee. Med-mal EXPERTS, www.
medmalexperts.com, 888-521-3601.

Tax attorneys (both with LL.M.) available 
for contract and referrals. Estate planning, 
business planning, employee benefits, and 
more. Free consultations. Please call 206-
529-5143.

Mediation and arbitration services: Or-
egon and Washington. O.M. (Met) Wilson 
Jr. Wilson Dispute Resolution, 1211 SW 5th 
Ave., Ste. 2950, Portland, OR 977204. Tel.: 
503-972-5090. E-mail: met@wilsonadr.com. 
Web: www.wilsonadr.com.
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Editor’spage

Ah, the sentiment of it all

by Lindsay Thompson

“That’s nonsense,” said Laura. “One is always ready to fall in love. It isn’t something you have to train for.”
— Peter Cameron, The Weekend (1993)

hen I was a lad, February 
was “The Month of Holi-

days.” There was Lincoln’s 
and Washington’s Birth-

day, and Valentine’s Day, 
all observed in the public schools of Hoke 
County, North Carolina.

The big holidays were the occasions 
for “chapel programs” in the auditorium. 
I suspect the name outlived the original 
programmatic material: by the early 1960s, 
they were largely vaudeville revues cho-
reographed by the school music teacher.

Tall for my age, I was cast as Abraham 
Lincoln in one of the February entertain-
ments. Decked out in my best clobber, 
with a construction-paper beard and 
stovepipe hat, I recited my lines about 
Lincoln and retired into the staged throng. 
I can’t remember a word I said.

Most vivid was the 1965 Easter Pro-
gram, when we thespians got to march 
down the aisles and up on stage, wearing 
the most outrageous hats our parents 
would admit to owning, singing:

Who will wear a hat to the hat parade 
today?
Who will wear a hat to the hat parade 
today?
Who will wear a hat?
Who will wear a hat?
Fala la la, fala la la, hi ho hey!

Valentine’s Day was a different order 
of business. It was full of anticipation of 
undying declarations of friendship of the 
sort only seven- and eight-year-olds can 
come up with.

Lincoln’s Birthday falling on the 12th, 
we had to hustle his life and career les-
sons double-quick to make room for 

Valentine’s Day. Because for the latter, 
we got to make stuff.

Crayons, mucilage, blunt-ended scis-
sors, and construction paper all came 
out, and we busied ourselves making 

pouch-like envelopes to hang from the 
blackboard chalk trays. They bore our 
names and illustrations that would have 
had the Lascaux cave painters doubled 
over in giggles.

Back then, you could go to the five-
and-dime, and for a token sum, get a 
packet of 30 or so valentine cards, tailor-
made for the grade school fete. You had to 
make one out for everyone else in class. 
The teacher passed out a class roster to 
everyone to make sure.

On the day, after some hortatory sen-
timents from the teacher, we all lined up 
and made the rounds, filling the pouches 
with cards and small candies. They were 
mainly heart-shaped and bore expressions 
like “Be Mine” and “Not if You Were the 
Last Boy on Earth.”

Then we got to collect our booty and 
go through it — 28 valentines each, most 
bearing scrawled names, a few here and 
there with additional comments that 
would mark their authors out as achiev-
ers in the coming days of high school 
yearbook inscription.

In Seattle, among the voting-age popu-
lation, the tradition continues in a weekly 
called The Stranger. People pay money to 
spread the most gelatinous sentiments 
about their loves. There are pages upon 
pages of the stuff, and no search feature.

I take it as a given there’s none in there 
addressed my direction. My friends have 
an authorization: When I start talking 
about falling in love, they are to roll up 
a Sunday New York Times and beat me 
with it till I come to my senses. For me, it 
has been the most errant folly. I was the 
Maginot Line of Love: Just when I thought 
I’d fortified myself against past errors, 
someone would pivot around through Bel-
gium and attack my flank. Trench warfare 
always followed.

So I view these things from the side-
lines now. As Shakespeare says in As You 
Like It, “My age is as a lusty winter/Frosty 
but kindly.”

Happy Valentine’s Day.  

Editor Lindsay Thompson practices 
law in Seattle and can be reached at 
barnewseditor@wsba.org.
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For solid DUI defense,  
  you just have to push the right buttons.

Washington’s strict DUI laws can have a devastating effect on lives, 

even for first-time offenders. That’s why anyone accused of a DUI 

needs the most tenacious and innovative defense lawyer around. 

At Fox Bowman Duarte, we’ve successfully defended thousands 

of DUI cases. And our six lawyers have accumulated more than 

75 years of DUI litigation experience. Fox Bowman Duarte. Just a 

phone call away.

1621 114th Avenue SE, Suite 210  |  Bellevue, WA 98004  |  425.451.1995  |  foxbowmanduarte.com

We are proud to announce 
our new partner.

Diego J. Vargas concen-
trates on representing 
individuals charged with 
DUI, vehicular assault and 
vehicular homicide. He is 
a former Assistant General 
Counsel for the State Bar of 
Texas, a former King County 
public defender and has 
litigated more than 100 
cases to jury verdict. Diego 
is a frequent lecturer on 
professional responsibility 
and prosecutorial miscon-
duct. He is a member of 
the Washington State Bar 
Association, the State 
Bar of Texas, the National 
college of DUI Defense, the 
Washington Association of 
Criminal Defense Lawyers, 
and the Washington State 
Trial Lawyers Association.  
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When will you 
find out how good 
your malpractice 
insurance really is?

Not all malpractice plans are created equal.
If a claim is ever filed against you, you want to be confident you
have coverage that adequately protects you and your practice.

Our plan is competitively priced and offers several key policy benefits
and services that can really make a difference…

� Unlimited claims expense in addition to the liability limit

� Prior acts coverage including full individual career coverage

� 50% reduction in deductible for early claims reporting

� Automatic coverage for independent contractors

� More extended reporting period options (tail coverage) – 12, 24, 36,
and 60 month, or unlimited duration

� Take advantage of premium financing options to make payments 
more affordable 

� Quick and easy to get a quote

Find out how good ours is –
Turn to the team of professionals who know the industry and will
recommend the right coverage for you.

Call or visit our website for a quote or 
for more information on this quality coverage.

Administered by:1-877-613-2200
www.proliability.com/29367

29367-1

 




