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MEMORANDUM 

TO: All State of Washington Attorneys 

RE: The Unique Facilities and Flexibility of the 
Metropolitan Press, Seattle, a Service Oriented 
Printing Company 

The Metropolitan Press has earned the reputation as 
the state's leading legal-financial printer and color 
lithographer. This reputation has been accomplished 
progressively since the Company's founding in 1905 
by people who believed in the highest standards of 
quality, integrity and service as they apply to the 
printing industry. 
A partial listing of services in our Legal & Financial 
divisions include: 

LEGAL DIVISION 
(Pertaining to the printing and disposition of appellate 
briefs) 

• Brief drafts are edited to conform to the current rules 
on appeal. 

• Index and case authority are prepared for you auto
matically with special attention to the correct form 
of citations. 

• Briefs are printed either letterpress or offset; are 
served for you on opposing counsel ( either person
ally or by our affidavits of service duly prepared and 
notarized) and we file the requisite number of copies. 
The above services take place in most instances 
within 48 hours after receipt of copy. 

• We specialize in appellate briefs for the Washington, 
Idaho and Oregon State Supreme Courts; The Wash
ington State Court of Appeals; The Ninth Circuit 
Court of Appeals; The U.S. Supreme Court; The 
U.S. Court of Claims; and the Interstate Commerce 
Commission. 

FINANCIAL DIVISION 
(Pertaining to documents required for the issuance of 
securities to the public) 

• Financial printing for SEC encompassing registra
tion statements and prospectuses requires a thorough 
knowledge of the complex rules and regulations and 
in many cases, overnight production of the docu
ments involved. 

• The Metropolitan Press has produced the documents 
for the majority of full registrations originating from 
this state. 

• We are also specialists in the production of offering 
circulars, Regulation "A" 's, engraved and litho
graphed stock certificates, debentures and bonds; 
indentures; merger agreements; proxy statements and 
proxies; and annual and interim shareholder reports. 

The Metropolitan Press 
appreciates your business; 
solicits your continuing business; 
and invites your referral of new business. 

Please call MAin 2-8609 collect - day or night. 

s/BARRY J. REISCHLING 

'-

Manager, Legal-Financial Divisions 
METROPOLITAN PRESS 

2603 Third Avenue, Seattle, Washington 98121 

(paid advertisement/ 
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Farewell to Justice Courts? Fare
well to municipal courts? Placing 
both courts on the same level as su
perior courts is no longer just in the 
dream stage. Formal proposals for a 
unified court system are in the wind. 

A Court Liaison Committee, 
composed of representatives of the 
state magistrates association, su
perior , appellate and supreme 
courts, was formed on October 30. 
The committee has asked the state 
judicial council to study to what 
extent the unified concept can be 
attained without a constitutional 
change. 

Seattle Municipal Court Judge 
James Noe observes that a drunk 
driver can have two trials, while a 
murderer receives only one under 
the present system. Supreme Court 
Justice Marshall A. Neill reportedly 
fears that such a plan could clog the 
superior court calendars with 
thousands of minor traffic offenses. 
Supreme Court Justice Robert C. 
Finley reportedly stands firmly for 
some sort of integrated court 
system. 

Chief Justice Robert T. Hunter 
feels it is too early to support or 
reject it. "If a study reveals it 
would be for the advancement of 
the administration of the justice in 
this state, then I would be for it," 
he has stated. 

Glenn R. Winters discusses na
tionwide trends in this area in 
Bread of Justice (page 5). 

The ABA has adopted a Code of 
Professional Responsibility re
placing the Canons of Ethics. A 
copy of the Code has been mailed 
to every lawyer in this state in 
anticipation of its adoption in the 
state. Next on the ABA agenda is 
revision of the Canons of Judicial 
Ethics. A parallel movement is 
afoot in this state and the leading 
issues are examined in Judicial 
Ethics (page 7). 

A young lawyer and the Superin
tendent of the Seattle Public 
Schools disagree on The Freedom 

Editor's Note @) 

GLENN R. WINTERS 

of Expression of Students in 
Secondary Schools (page 13). The 
developing case law in this highly 
topical area is offered as back
ground material. 

The O'Connell and other news 
stories are mentioned in the Presi
dent's Comer (page 3) and lead to 
the bar opinion poll (page 28). 

Two new columns appear this 
month which hopefully will 
become regular columns, The 
Lawyer and the Public (page 24) 
and The Work of the Board of 
Governors (page 9) .. . Medical
Legal Panel established in Spokane 
(page 11) ... Pitfalls in filing 
appeals (page 21) ... Court of 
Appeals cuts backlog (page 
10) ... Conspiracy and political 
dissent, observations in a book re
view of the Trial of Dr. Spock (page 
25). 
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(DLetters 

Preventive Detention 

Editor: 

Aside from the fact that the legis
lation is of doubtful constitution
ality, Attorney General Mitchell's 
argument is strange indeed: 

"Though precise statistics on 
crime committed on bail are not 
available because of the very low 
arrest rate for violent crimes 
(under 10 per cent of all crimes), 
many law enforcement experts 
-judges, prosecutors and police 
investigators-believe that crime 
on bail is a major factor in all 
street crimes. 

"In light of all available evi
dence, I believe that the pretrial 
release of potentially dangerous 
defendants constitutes one of 
the most serious factors in the 
present crime wave." 

Mr. Mitchell proceeds from a 
belief on his part as to what 
"some" judges, prosecutors and 
police may believe, considers this 
evidence, and then postulates an 
opinion as to the causes of crime. 
As a matter of fact, the President's 
Commission on Law Enforcement 
and Administration of Justice 
(Crime Commission, Task Force 
Report, The Courts- 1967) dis
cussed Preventive Detention and 
did not recommend its approval._ 
The American Bar Association 
Project on Minimum Standards for 
Criminal Justice, Pretrial Release, 
approved by the ABA .House of 
Delegates in August 1968, "seri
ously considered, but finally re
jected, a draft proposal for preven
tive detention." 

The only statistics cited in 
support of a Preventive Detention 
measure are in a study by the Dis
t d ct of Columbia Crime Com
mission, which found that 7.5 per 
cent of all persons released while 
awaiting trial on felony charges 
were arrested and held for grand 

jury action for other offenses al
legedly committed prior to trial. 

Without any statistics \! "believe 
in the light of all available evi
dence" that the commission of 
crime on the part of offenders who 
are released on bail, is no greater 
than that of the general population. 
It might even be argued, based on 
the following quotation from the 
summary of the Crime Commis
sion's Report, page V, that the 
incidence of crime is much less on 
the part of individuals on bail 
awaiting trial than that of the 
general population: "an indepen
dent survey of 1700 persons found 
that 91 per cent of the sample 
admitted that they had committed 
acts for which they might have 
received jail or prison sentences." 

Let's not look for simple 
answers to the complex problem of 
crime causes and, instead, start 
devoting our time, energy and 
money to the really difficult 
actions which must be taken to 
solve this problem. 

Seattle 

Editor: 

SOLIE M. RINGOLD 
Judge of the Superior Court 

I endorsed Senator Ervin's point 
of view primarily because a pre
ventive detention law is susceptive 
to abuse because it places upon the 
judiciary the burden of predicting 
which suspect, presumed innocent 
under our system of justice, will 
commit new crimes while on bail. It 
has been my experience that the 
presiding judge of the King County 
Superior Court has been for too 
long utilizing without saying so the 
"preventive detention" system. 

All too often, an indigent de
fendant who cannot afford nor has 
resources available to him to meet 
the minimum bail set forth to 

2 WASHINGTON STATE BAR NEWS February, 1970 

assure his presence at a future date 
spends the time from his bind-over 
in the Superior Court to the date of 
trial in probably the worst possible 
facilities, namely, the King County 
Jail. 

Too often, I have seen juveniles 
under the age of 18 whose cases 
have been declined on by the 
Juvenile Court spend months at a 
time in the King County Jail await
ing trial or disposition of their cases 
solely because as a juvenile they 
had the audacity to run away from 
a juvenile institution, such as 
Greenhill or other facility. Con
sequently, although a minimum 
sum of $750 in the minds of the 
prosecuting attorney and the Court 
would assure them that no crime 
would be committed while such a 
juvenile was out on bail or that he 
would be present at a future date, 
his release on personal recognizance 
would be "too risky based upon his 
juvenile record". 

It is a sorry state of affairs when 
a juvenile without resources must 
bide his time in the King County 
Jail so that when the time comes, if 
he is convicted, and a pre-sentence 
report is requested from the Board 
of Prison Terms and Paroles, and 
they find that he should be able to 
function now in our society and 
would merit probation from the 
Court, that we find the juvenile has 
spent approximately three to four 
months in the King County Jail. 
How much better it would be if we 
could demonstrate to the sentenc
ing judge that pending his trial 
and/or date of sentencing, such a 
juvenile could have been gainfully 
employed or returned to school so 
that it could be positively demon
strated that he merits probation 
rather than a belated return to the 
Department of Institutions because 
he has been unable to demonstrate 
that he can successfully function on 
the outside as an adult. 

JOHN M. WATSON 
Seattle 



One of the unsolved (and per
haps unsolvable) problems of your 
Association is how best to meet 
general statements and quotations 
condemning or commenting on 
lawyers, which appear in news
papers and over the radio and tele
vision . Not only "how", but 
"what" and "when". The first 
statements are often newsworthy, 
and answering comments often are 
not considered so by the news 
media, either because they are 
not timely or not particularly 
spectacular. 

First, let me say that these com
ments in this column are in no wise 
intended as criticism of the news 
media. (Some editors unfortunately 
recently inferred such criticism 
from a letter I signed on medical 
malpractice.) The Bar enjoys good 
communication and relationship 
with the news media, and our 
problem is not of that nature. 

In at least four instances this 
past fall attorneys generally have 
been publicly criticized, a,nd in each 
instance this created the problem of 
what the Bar Association should do 
about it. 

1. The first was the charge in 
connection with rising costs of 
medical malpractice insurance, 
implying that lawyers and judges 
were at fault in the rising amount 
of damages recovered. A statement 
or letter in answer was circulated to 
all papers. This was not as timely as 
it might have been, and was not a 
particularly satisfying solution to 
the ruckus. 

2. The second revolved around 
the breakup of a Seattle law firm 
with charges that the firm, because 
of one of its clients, took action 
against a member, who also was a 
legislator, and there were additional 
charges of unethical practice in 
setting fees. This raised, editorally 
at least, various ethical questions 
which seem to challenge the Bar 
Association to get into the act. 
Whether it should, publicly, raises 

The President's Corner@ 

the same problem. 
3. The third concerned a charge 

against attorneys generally in con
nection with the operation of work
men's compensation in this State, 
and again the Association is chal
lenged to defend attorneys. 

4. The most recent instance 
centers around the investigation of 
the Alioto-O'Connell fee division 
affair. Again, statements have been 
circulated to the newspapers on 
behalf of the Association, in general 
terms, and necessarily rather dull, 
setting out the procedures for keep
ing our own house in order. This, 
perhaps does not fully convince the 
public, nor is it satisfying to the 
interested parties, but presents the 
problem I am talking about: 
"How," "what" and "when" to 
comment upon such news stories. 

The above are just examples. 
There may be others by the time 
this Bar News is circulated. 

It is always easy to make general 
spectacular statements charging 
attorneys, or anyone else, with 
"never doing something", or "al
ways doing something else", and it 
is difficult to give a complete and 
equally newsworthy answer. This is 
of concern not only to our Associa
tion but, I am sure, to the news 
media as well. 

Let me say that your Board of 
Governors is interested in and 
working hard at keeping the Asso
ciation strong and successful. In 
doing this, we will publicly protect 
lawyers from unwarranted attack. 
We will protect an individual at
torney until he is found at fault 
under our rules and procedures. We 
will also discipline an attorney 
whenever required. 

How to meet succeeding news 
situations will always be a problem. 
I am sure the news media appreci
ate our position, and I am sure we 
will continue to receive cooperation 
from them. I am sure the replies we 
make will never be entirely satis
factory to every lawyer, but every 

effort will be made in each instance 
to use our best judgment in reply
ing quickly where it is deemed 
advisable, and remaining quiet if 
that seems to be the sensible thing 
to do. Rest assured that your Board 
of Governors takes this matter with 
utmost concern and seriousness. 
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@ Quotes Quoted 

State Attorney General Slade Gorton addressed a 
fall meeting of the Spokane County Bar. He offered 
his analysis of the Tenino Rock Festival and the 
alienation found in various segments of today's 
society. His comments, in part: 

I think it accurate to say that we are simply not 
going to be able to enforce any system of law, 
whether objectively right or wrong, which is deeply 
and bitterly opposed by a very large element in our 
society- even though it may not actually be a ma
jority. When we think we can control the behavior of 
very large numbers of people simply by passing more 
punitive legislation, we are in error. In 19th century 
England, which most of us know only through the 
writings of Dickens, there were over 150 capital 
crimes. That harsh legal code hardly affected a crime 
rate which probably was far higher than any with 
which we have had to deal in any western nation 
during our lifetime. 

In other words, the problem we have is largely one 
relating to our own believability ... as a society and 
particularly as a profession dedicated to the law. 
Unless we are able to persuade our fellow citizens 
that we are right in our attitude toward narcotics, 
that we are right in our attitude toward civil rights 
and that we are right in an American attitude toward 
how one brings himself up out of poverty, we will 
fail , no matter how high-sounding our theories. 

The kind of disaffection which we are seeing now 
will not primarily be dealt with by new statutes, but 
only by new attitudes and by a willingness on our 
own part, particularly as lawyers, to practice what we 
preach .. . 

We begin the fall term of the United States 
Supreme Court with a new chief justice. Some of the 
writings and speeches of Mr. Chief Justice Burger 
have been both intriguing and, perhaps, unsettling to 
many members of the legal profession. I don't know 
whether we have ever had a chief justice who has 
questioned the function of the jury in the American 
system of law before. I don't know that we've ever 
had a chief justice who has questioned the place of 
the right against self-incrimination in our system of 
criminal justice. 

What Chief Justice Burger has done is not to assert 
that we have to throw out all of these features and 
start over again, but to say to us that there is no 
element in our legal system which is sacred ... no 
element that cannot be discussed ... no element 
which is right simply because it has been in existence 
for 180 years. To meet the problems of the last third 
of the twentieth century, we as a profession and we 
as a people have to look at all of our institutions, 
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political , social and legal, and determine whether or 
not they fit the society in which we live today. 

Even more recently Mr. Burger has suggested that 
we, as a bar, or as the bar and bench combined, do 
something which was accomplished quite successfully 
in another context a number of years ago. He reminds 
us that the federal rules of civil procedure (which, of 
course, now apply in our state and most other states) 
were not simply promulgated by the Supreme Court 
of the United States, but were the result of a wide
spread study by the bar itself-formally, through a 
commission and, informally, through the input of 
every interested member of the bar. And Mr. Burger 
suggested in a recent speech that there may very well 
be a similar way of determining where the balance 
should lie between an individual and his society, 
whether in a civil or in a criminal trial. 

Now, an argument involving a small grnup of 
lawyers on each side and one simple set of facts 
results in a general rule, Miranda or Baker v. Karr or 
the like, applying generally throughout the United 
States and often in the state courts as well . He also 
suggested that perhaps we should look more toward 
changes in the law through total cooperation, over a 
number of years, involving both the bar and con
cerned citizens, so that we would have the benefit of 
an input from our whole society before this input will 
be available making changes affecting that entire 
society as it deals with grave constitutional questions. 

It js intriguing to have as chief justice someone 
who is willing to question everything which has gone 
on in the past in order to help us in the process of 
self-renewal, to fit our system, which has been so 
notably successful, to operate as well for the next 
180 years. 

To me, this is the lesson of the Tenino rock 
festival and of Watts and of the Columbia University 
riot. Each shows us the need for all of us, but most 
especially the bar, constantly to examine both our 
premises and our institutions to see whether or not 
they still work. 

In our free society the only system of law which 
will work is a system which meets with the approval 
of the great bulk of those who make that society. 
Unless we can see to it that our system of law does 
that, not for yesterday but for today and tomorrow, 
we are not likely to be successful. If we are able to 
provide for this renewal, there is no question but that 
our future will be even brighter than our past. 



IIIIEAII 01: ,IIISill:E 
By Glenn R. Winters 

It is always a pleasure to come back to this beauti
ful state, and especially when I am received so gra
ciously and welcomed so warmly as I have been here 
by you. 

My pleasant contacts with your organization go 
back quite a while - to just about this time of the 
year in 1966, in fact, when I first met Bob Elston, 
your Association's representative on the planning 
committee for the Citizens' Conference on Washing
ton Courts. We met in Seattle to work out plans for 
that Citizens' Conference which was held in Novem
ber of that year, - one of the two or three finest in 
the 50 or 60 that have now been held in the series. 
The Conference ended with formation of a citizens' 
organization to work for improvements in the Wash
ington court system, and that organization, like the 
conference out of which it grew, is still today one of 
the best in the country. Norman Allen, a Boeing 
vice-president, accepted the chairmanship of it, and 
now, since his recent retirement from Boeing, it is 
just about his full time career. . 

Only last evening I met again with that committee. 
I was able to congratulate the committee on some 
fine accomplishments during the past three years, 
notably, of course, the establishment of the new 
court of appeals, which was one of the main recom
mendations of the Conference consensus. Other rec
ommendations were non-political merit selection and 
greater security of tenure for all Washington judges, 
and modernization and improvements of the courts 
of limited jurisdiction. 

Last evening the discussion centered around the 
future program and activities of the citizens' organiza
tion. Possibly in part because I knew I would be here 
with you tonight, I urged the committee to include 
improvement of the lower courts in the next item of 
its agenda. 

Address before the Washington State Magistrates 
Association, Richland, Washington, September 26, 
1969. Glenn R. Winters is executive director of the 
American Judicature Society and editor of JUDICA
TURE, the Journal of the American Judicature So
ciety. 

The Importance of the Work of 
Courts of Limited Jurisdiction 

The biggest, oldest and most persistent problem 
confronting courts and judges at the magistrate level 
in all parts of this country is a paradox - the paradox 
that while they are everywhere first in contact with 
the people , first in volume of judicial business, prob
ably first in actual public service , yet, all too often, 
they are last in official attention and concern, last in 
financial support, in facilities , in manpower, last in 
almost everything they need to do their work and do 
it well . 

Marie Antionette was a queen of France whose 
place in history has been crystallized around one 
short and probably frivolous remark which she is 
supposed to have made. The queen was told that the 
people had no bread. Her answer, according to the 
legend, was "then let them eat cake!" 

In a very real sense , the work product of the 
courts of limited jurisdiction is the bread of justice. 
Every bakery is proud of its cakes and cookies, of 
course, and they make a fine window display (with a 
miniature bride and groom at the pinnacle of the 
wedding cake); but when the bakery truck pulls away 
in the morning to begin its delivery rounds, most of 
its load is ordinary loaves of bread. The baker may 
get $100 or more for that wedding cake, and it is no 
doubt worth it, but at the end of the month the story 
of the month's profit or loss will be told in terms of 
the sales of the bakery's chief product - 25 or 30 
cent loaves of bread. The reputation of the bakery in 
the community is almost entirely a matter of the 
public's taste for its bread, not its fancy pastries. 

Without detracting in the least from the superior 
and appellate courts, or undermining their unques
tioned importance in the judicial system, it is fair to 
say that the cases tried in the courts of limited 
jurisdiction relate to the total caseload of the state 
very much as the bread produced by a bakery relates 
to the bakery's total product. No kind of superior 
performance by the superior courts can keep Wash
ington justice from being an overall failure if the 
courts that try the great majority of the cases are a 
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failure; and nothing the higher courts do can produce 
public confidence in the courts if the lower courts do 
not have that confidence. 

It makes no more sense for state and federal gov- ·· 
ernments to extend themselves to provide walnut 
paneled courtrooms in marble courthouses for skilled 
lawyers and learned judges to try anti-trust cases, 
while neglecting the courts where most of the cases 
involving most of the people are tried, than it did for 
Marie Antionette to say "No bread? Let them eat 
cake!" 

Local Option District Justice Courts 

Back some 30 years ago the people of Tennessee 
hit upon .an eminently sensible approach to the 
problem of court facilities, which carried along with it 
the key to solving several of the other minor court 
problems we have been discussing. Instead of having 
six, seven or a dozen small courts, operating here and 
there in makeshift quarters throughout a county, 
they combined them all into one county-wide court, 
centrally located, in an adequate, dignified, well
equipped courtroom, presided over by a well-quali
fied, full-time, salaried judge. They called these courts 
General Sessions Courts, and they were so popular 
that over a period of about 20 years bills were intro
duced in every session of the legislature to establish 
General Session Courts in more counties. By the late 
1950's the entire state had finally been blanketed 
with them. 

The district justice courts of this state are very 
much the same, and I understand they have been 
spreading about the same way by local option elec
tions. 

This device would not have been feasible back in 
the days of mud roads and horsedrawn transporta
tion, when a trip to the county seat could be a major 
undertaking. Today, with every state laced with a 

Status of the Courts 
of Limited Jurisdiction in the State of Washington 

26 of the 39 counties in this State have elected to 
come under the 1961 District Justice Court Act. 

There are 153 judges serving on Courts of Limited 
Jurisdiction in this state: 

66 are laymen serving on a fee basis in Justice 
Courts 

6 are lawyers serving on a fee basis in Justice 
Courts 

7 are lawyers serving for a salary in Justice Courts 
57 are lawyers serving for a salary in District 

Justice Courts 
17 are laymen serving for a salary in District Jus

tice Courts 

6 WASHINGTON STATE BAR NEWS February, 1970 

network of paved roads and a generation on wheels, 
the county seat of almost any American county is 
more accessible to a remote corner of the county 
than the nearest crossroads was in the 1880's. 

State-Wide District Justice Courts 

Ohio, in the mid-1950's, took an easier route than 
Tennessee did toward county-wide minor courts con
solidation. Tennessee passed a separate act for each 
county; the Ohio legislature in one act abolished the 
justices of the peace, extended the jurisdiction of all 
existing municipal courts to the rest of the county, 
and set up new county courts in those counties where 
there was no municipal court. California, about the 
same time, did something similar, except that it did 
not rely on the counties for geographical units, but 
established judicial districts based on population, util
izing municipal courts in some districts and other 
existing courts in others. Eight different types of 
courts were merged in the California consolidation. 
Missouri, Connecticut, Michigan, New Mexico and 
several states now have a state-wide court of limited 
jurisdiction like those of Ohio and Tennessee. 

All of the foreg~ing have taken it for granted that 
the superior courts are .superior , the inferior courts are 
inferior, and never the twain shall meet. Those words 
"superior courts" and "inferior courts" tend to build 
that impression and everybody, including maybe the 
judges themselves, goes along from day to day just ac
cepting it that way. We tend to accept things as they 
are. 

Unified State-Wide Trial Court 

There was a time when I thought Indiana was 
going to go the full length and take the last complete 
step of minor court reform. The Indiana Judicial 
Study Commission in 1966 recommended, among 
other things, a single, unified state-wide circuit court 
as the only trial court of the state. It was to have, by 
supreme court rule, divisions in whatever geographical 
locations the flow of judicial business might require; 
and in any particular locaJity, also by court rule, 
subject-matter divisions such as criminal, probate, 
small claims, etc., as efficiency of operation might 
require. All judges of that court would have been 
circuit judges, and none would have been "inferior" 
to any others. 

Indiana "almost" spoke the last word, but when 
that proposal got to the legislature it was amended to 
provide for "supreme court, court of appeals, circuit 
courts, and such other courts as the General As
sembly may establish." This has to pass the legislature 
one more time, and then the voters . The General 
Assembly might catch the spirit of the thing and not 

( continued on page 12) 



PART I 

,1111111:IAI. E'l'Hll:S 
Background 1 

Whereas the ABA Canons of Professional Ethics 
were adopted in 1908, the ABA Canons of Judicial 
Ethics were not adopted until 1924. Resolutions had 
been presented at the ABA's 1909 and 1917 con
ventions calling for appointment of a committee to 
draft a set of Judicial Canons but they were quickly 
forgotten. Many felt such canons were unnecessary, 
that the real issue was judicial competency rather 
than honesty. Others believed it was not the proper 
role_ of the Bar to impose standards on the judiciary, 
feelmg that such canons would more appropriately be 
developed within the judiciary. 

But when Federal District Court Judge Landis 
publicly admitted that he was supplementing his 
$7,~00 federal salary with $42,500 a year for legal 
services rendered as national commissioner of base
ball, the ABA acted. 

Powerless to bring sanctions against him under the 
Professional Ethics Canons, delegates attending the 
1921 ABA Convention could only vote a resolution 
of censure. Though this was done, it was quickly seen 
that dealing with each case on such an individual basis 
was inefficient and ineffective, as well as inequitable. 
An official expression of the Bar's expectations of 
proper judicial conduct was needed to provide fair 
warning against future violations of ethical standards. 

Since the ABA Canons of Judicial Ethics were 
adopted in 1924, 33 of the country's highest state 
appellate courts, 10 unified and 12 non-unified bar 
associations, plus four judicial conferences have 
adopted somewhat similar codes, so that official 
recognition has now been given to ABA-inspired 
Codes of Judicial Ethics in 43 states. 

The Canons of Judicial Ethics were adopted in 
Washington State in 1950. 

ABA President Bernard G. Segal has announced 
that re-examination and reformulation of the Canons 
of Judicial Ethics will be a major Association program 
in the coming months. He has appointed a committee 
of five judges, three lawyers, and a law professor, 

1 Based on W. McNeil Kennedy's article "Non
Judicial Activities of Judges", 51 Chicago Bar 
Record 64 (Nov. 1969). 

under the chairmanship of Chief Justice Roger J. 
Traynor of the Supreme Court of California, to make 
the study. 

The committee plans to present revised canons of 
ethics for judges to the ABA House of Delegates at 
the midyear meeting in February 1971. A rough first 
draft of the revised canons will be ready by mid
March 1970 and public hearings will be conducted at 
the annual meeting in St. Louis in August. 

Recent situations in the Federal judicial system 
have made the subject of non-judicial activities of 
judges of great current interest. The controversies 
surrounding Fortas and Haynsworth have pointed up 
some of the conflicts. 

Senator Philip Hart of Michigan summarizes the 
United States Supreme Court problem in the April, 
1969, issue of The Michigan Law Review as follows: 

" ... (T)he Fortas controversy revealed to me 
both my own and our society's uncertainty about 
the role of a Justice. Do we want men appointed 
to the court to sever all ties with the forces which 
brought them to the court? Is it appropriate for 
example, for a Chief Justice Marshall to continue 
to serve as Secretary of State after his entry into 
service on the court? I suppose this question is 
academic today, but there is no law which forbids 
such overlapping functions, and Marshall did fill 
the two chairs for some six months. Do we want 
to erect a complete barrier between a Brandeis and 
a Wilson, a Stone and a Hoover, a Frankfurter and 
a Roosevelt? Would these Presidents have 
appointed these great Justices had they known 
that in so doing they would deprive themselves of 
the advice · of men whose counsel they . valued, 
perhaps more than any others? Do we want to 
prevent a Story from almost singlehandedly 
creating American legal education; or can we say 
to a Douglas or a Black or a F ortas, 'You must not 
write for publication, or speak your views, cir 
teach youngsters?' Shall we say that they may do 
so, but may not receive compensation as do 
Senators, Congressmen and other public officials? 
Do we want a firm rule at all? Can we not honor 
both those Justices and Judges who devote them
selves single-mindedly to their judicial work and 
those who enrich the potential of other depart
ments of public service? Or is the risk of diverting 
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judicial energies into other areas and perhaps 
enveloping the court in political controversy too 
great? 

"The time has come for the Senate, for the Bar, 
and especially for the law schools to focus on 
these problems. I doubt that the answer will be 
found in legislation. However, trenchant and fair
minded analysis of these issues, raised above the 
recent controversy, could influence future presi
dents and the Senate, in addition to furnishing a 
guide to members of the Court. What must be 
done is to create a consensus as to what Judicial 
propriety requires: none now exists. " 

Sen. Joseph D. Tydings (D.-Md.), Chairman of the 
Senate Judiciary Subcommittee on Improvements in 
Judicial Machinery, has been holding hearings on 
judicial ethics. 

The Senator has criticized the Judicial Conference 
of the United States for postponing action on new 
rules for federal judges pending completion of the 
ABA project and has hinted he will urge Congress to 
act if the Conference itself does not soon take "an 
affirmative step forward." 

As reported by Judge Richard Broz in his column 
in the October 1969 Bar News, a nine-judge com
mittee, with Justice Hugh J. Rosellini as chairman, 
has been named to study and revise the canons, 
reporting to the Judicial Conference in the fall of 
1970. 

There is disagreement among judges and among 
lawyers as to what type of conduct should be pro
hibited. Some say general pious statements present in 
many existing codes are not enough. Judge Irving R. 
Kaufman of the U.S. Court of Appeals for the 2nd 
Circuit says: 

"If proper conduct must be defined with pre
cision in order for the judge to know what is 
correct, I submit he should not have been a judge 
in the first place. And the judge who has a sense of 
duty and ethics does not need such technical 
guidelines." 

There is also disagreement as to who should 
make the rules. Some say the responsibility falls on 
legislative bodies. Others say the judges should 
establish the codes to regulate their conduct. Some 
say the organized Bar should lead the way. Others say 
laws and codes are not the answers, and that the 
problem, if there is one, lies in the selection of judges. 

NEXT MONTH 

Judicial Ethics - Part II 
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Inadequate Step on Judicial Ethics 

The appointment of 10 federal judges to 
oversee the out-of-court activities of their col
leagues in the federal judiciary is a step that 
falls far short of what must be done to bolster 
citizen confidence in the courts. 

An order issued by Chief Justice Warren E. 
Burger last week provides for two panels of 
federal jurists- one three-man group to review 
quarterly financial statements from judges earn
ing off-bench income and a seven-member panel 
to pass judgment on the propriety of non
judicial activities. 

Three glaring weaknesses stand out in this 
latest attempt to achieve a judicial code of 
ethics. 

One is that the financial reports on out-of
court earnings are to remain a secret among the 
judges themselves. Another is that the seven
judge panel set up to advise on off-bench 
activities is to function "upon request," and 
thus will not render opinions unless specifically 
asked to do so. 

The third shortcoming is that even this mild 
gesture in the direction of judicial ethics applies 
only to judges of the lower federal courts. 
There remains no code of conduct for Supreme 
Court justices themselves. 

In the wake of controversies over the fi
nancial dealings of federal jurists such as Abe 
Fortas, William 0. Douglas and Clement Hayns
worth, the American Bar Association has set up 
a committee to draft new canons of judicial 
ethics. 

A committee member said in Seattle last 
week the group wants to know what the public 
expects of its judges. Obviously, it expects far 
more than it has received thus far in the judges' 
own attempts at selfregulation. 

We hope the Bar Association can establish 
rules that will help reverse the inevitable drift 
toward public mistrust that will grow in the 
absence of meaningful guidelines for judicial 
conduct. 

Editorial 
The Seattle Times, December 9, 1969 

Hon. Roger J. Traynor -
"If I have anything to do with it, our 

guidelines will apply to every judge from the 
Supreme Court on down." 

Time, January 19, 1970 
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STATE BAR ISSUES TWO STATEMENTS ON O'CONNELL MATTER 

John Huneke on behalf of the 
Board of Governors issued the fol
lowing press release on December 
25, 1969, in response to inquiries 
about news reports that John J. 
O'Connell, fonner State Attorney 
General now in private practice in 
Tacoma, while attorney general 
shared in a $2.1 million legal fee 
paid to Joseph Alioto: 

The association is interested in, 
and will make every effort to main
tain, the high standards of ethical 
conduct on the part of every at
torney, and no attempt is ever 
made to cover up or fail to disclose 
any unethical conduct on the part 
of the attorney; on the other hand, 
the association will not summarily 
condemn any attorney without a 
fair determination of the facts. 

The powers, duties and pro
cedures covering discipline of at
torneys are specifically prescribed 
by state law, by State Supreme 
Court rules and by association by
laws. 

Any complaint against an at
torney is thoroughly and fairly 
investigated. If the facts of a case 
indicate the attorney may have 
violated the state's code of ethics, 
which is law for lawyers, an official 
complaint is filed by the association 
against the attorney. 

Thereafter the case is much like 
a regular court trial; hearings are 
held, facts and applicable laws are 
presented by both sides and a 
decision is made by the hearing 
panel. The case then is reviewed by 
the association disciplinary board. 

An attorney may be censured, 
reprimanded, suspended from 
practice for a period of time or 
disbarred from the practice of law 
or he may be found innocent of 

any violation of the code. 
By Supreme Court rule, the 

hearings and the record of a com
plaint proceeding are not public 
unless the complained-against at
torney requests otherwise. 

The Washington State Bar 
Association has not obtained any 
factual information that Mr. 
O'Connell may have violated the 
association's code of professional 
ethics. If the association were to 
receive such a complaint or other
wise become cognizant of probable 
ethical misconduct, it would be 

routinely, thoroughly and con
fidentially investigated just as is any 
other complaint. 

John Huneke on behalf of the 
Board of Governors issued the 
following press release on January 
8, 1970: 

The Board of Governors of the 
Washington State Bar Association 
has directed Bar Counsel to assist in 
the investigation of the professional 
conduct of Washington attorneys, 

(continued on next page) 

Work of the Board of Governors at the December Meeting 

The following items were considered: 

• Action on remaining disciplinary 
matters not transferred to the 
disciplinary board. 

• Consideration of special requests 
to take the Bar Examination. 
Certain changes in the rules were 
considered by the Board, prin
cipally involving residence and 
admission to practice by appli
cants who have been admitted 
but never practiced in their state 
of admission. 

• Action was taken at the request 
of the Publications Committee, 
which authorized changes in the 
layout of the Bar News, evident 
in this issue. 

• The minutes of the meetings of 
various committees were con
sidered, and again it is apparent 
that there are a number of very 
active committees consistently 
going ahead in the activities of 
your Association. 

• The Board again passed on 
recommendations to be for-

warded to the Governor of the 
State, listing qualified attorneys 
for appointment to judicial 
positions. 

• The Board met with the attor
ney members of the Bench
Bar-Press Committee for a 
mutual discussion of its pro
grams, functions, and the 
activities for the coming year. 
This committee has already done 
a great deal in increasing the 
feeling of cooperation with the 
news media, and the members 
are vitally interested in this 
work. 

If any of you have any questions 
at any time concerning the actions 
of your Board as reported herein, it 
would be appreciated if you would 
direct such questions to the 
member of the Board from your 
district. 

Deadline for the next issue of the 
Bar News is February 6, 1970. 
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(continued from page 9) 

including former Attorney General 
John J. O'Connell, arising from 
antitrust actions conducted by San 
Francisco Attorney Joseph Alioto. 

The matter is under investigation 
by a Local Administrative Com
mittee of Bar Association members 
established in accordance with 
regular disciplinary procedures 
prescribed for lawyers by the State 
Supreme Court. 

The Board emphasizes that this 
investigation presently is limited to 
questions of professional conduct. 
The Bar Association is without 
authority, for example, to attempt 
to recover any money found to be 
incorrectly paid or to take any 
criminal action. The sole question 
presently before the association is 
whether there has been unprofes
sional conduct by the Washington 
attorneys involved requiring dis
ciplinary proceedings. 

If such conduct is found, dis
ciplinary proceedings can result in 
censure or reprimand, or in sus
pension f ram practice or dis
barment by the State Supreme 
Court. 

IN MEMORIAM 

William Edris, 76, Seattle, died 
November 29. Admitted to the Bar 
in 1917, his office was in the Wash
ington Building. 

Anthony Savage, 76, Seattle, 
died January 5 in a hospital after a 
long illness. A 1926 graduate of the 
University of Washington School of 
Law, he was a U.S. Attorney from 
1928 to 1933 and practiced until ill 
health forced his retirement three 
years ago. 

Manfred S!ffion, 82, Seattle, died 
January 1. He was a 1911 graduate 
of the University of Berlin School 
of Law and a 1955 graduate of the 
University of Washington School 
of Law. 

SUPREME COURT AND 
COURT OF APPEALS 
WORKING AT FULL 

CAPACITY TO WIPE OUT 
BACKLOG-

On the basis of calendars for the 
fall and winter terms of court, and 
cases that have been argued and not 
decided, the Supreme Court will 
have disposed of 215 cases from 
August 1, 1969, to May 1 this year, 
exclusive of consideration of Peti
tions for Review. 

On the basis of the calendars of 
the Court of Appeals for the fall 
and winter terms the Court of 
Appeals will have heard 335 cases 
by May 1. 

Chief Justice Robert T. Hunter 
states that there are two backlogs 
of cases upon which the Supreme 
Court is working: (1) the backlog 
of cases filed, and (2) the backlog 
of cases that have been argued but 
not decided. This later backlog of 
cases has developed by reason of 
the Supreme Court's overloaded 
calendars in the past. As of August 
1, there were 121 undecided cases 
that had been argued. Since the 
advent of the Court of Appeals the 
Supreme Court has been able to set 
more reasonable calendars, and as 
of December 18, had reduced this 
backlog almost 50% to 65 cases. By 
May 1 the Supreme Court has com
mitted itself to become current in 
the disposition of cases argued and 
to wipe out this category of the 
backlog entirely along with the 
disposition of the cases set on the 
fall and winter calendars. 

On the basis of the work of the 
two courts, as of May 1, cases ready 
for setting can be heard within 6 
months instead of the 14 months as 
of last September 1. By January 1, 
1971, cases ready for setting should 
be heard at the next term of court 
or 4 months thereafter. This means 
that the Supreme Court and the 
Court of Appeals should be rela
tively current by January, 1971. 
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ing. The decisions are to be by 
secret ballot. The chairman, follow
ing a decision, will forward a copy 
to all parties with whatever expla
nation he deems appropriate. The 
actual count of the votes shall be 
confidential. 

The rules provide that no party 
is bound by the decision reached by 
the panel. It is provided, however, 
that if a majority of the panel de
termine that there is reasonable 
probability that the acts com
plained of constitute professional 
negligence, and that there is reason
able medical probabmty that the 
claimant was in fact injured there
by, the medical society will make 
available expert medical testimony 
to the attorney for the claimant in 
cases where settlement cannot be 
made and where the panel has made 
a finding of probable cause that 
there was medical malpractice. 

On the other hand, if the panel 
determines that the facts presented 
do not warrant a finding of reason
able probability that the acts com
plained of constitute professional 
negligence, the Bar Association will 
"use all effort and moral persua
sion" to have the claim dropped. 
Furthermore, the attorney bringing 
the matter on for review is to re
frain from filing any action in court 
based upon it. 

All parties to the hearing before 
the panel shall agree that the 
decision and deliberations of the 
panel are not legally admissible in 
court for any purpose. 

The panel's decision will not 
determine the amount of any 
award. 

The plan, as adopted by both 
societies, is effective for one year 
from the date of adoption, but the 
rules provide that the panel will 
continue until terminated. The 
agreement is subject to review at 
the end of one year. 

Thomas R. Chapman 



PROPOSED RULES OF PROCEDURE FOR A SPOKANE COUNTY MEDICAL-LEGAL 
PANEL FOR THE REVIEW OF POSSIBLE MEDICAL MALPRACTICE SUITS 

A recent meeting of the Spokane 
Bar resulted in the unanimous 
passage of a proposal establishing a 
medical-legal panel for the review 
of medical malpractice suits. 

According to the proposed pro
cedural rules, the plan has a two
fold purpose. One is to prevent the 
possible filing of court actions 
against physicians and their em
ployees for malpractice in cases 
where the facts do not warrant at 
least a reasonable inference of mal
practice. The second purpose is to 
make possible a fair and equitable 
disposition of well-founded claims 
against physicians without court 
action. 

The Bar Association and the 
Medical Society recognized that the 
mere filing of a malpractice action 
in court causes substantial harm to 
the reputation and practice of the 
physician concerned, even though 
the case may be medically unjusti
fied. It is also recognized by both 
professional groups that persons 
having legitimate and meritorious 
grievances against physicians fre
quently encounter difficulty in sub
stantiating their claims with expert 
testimony in court against physi
cians. 

With those observations in mind, 
the Bar Association and the Medical 
Society agreed upon the following 
procedure to be followed in cases 
involving medical malpractice 
grievances. 

COMPOSITION OF THE PANEL 

The panel will consist of twelve 
members, all of whom have been 
engaged in active practice for a 
minimum of five years. Half of the 
panel will be members of the Medi
cal Society and appointed by the 
president of that society. The other 
half will be members of the Bar 
Association and appointed by the 

president of that association. A 
member of the Medical Society and 
the Bar Association shall serve as 
co-chairmen. 

The medical panel will be com
posed of at least one general practi
tioner and the remainder will be 
composed of other specialties so far 
as is practicable. Insofar as possible, 
the legal members of the panel shall 
be equally representative of the de
fense and claimant's bar. 

The specific claims will be heard 
by three members of each organi
zation composing the membership 
of the panel, together with a 
seventh member to act as chairman. 
The chairman will alternately be a 
member of the Medical Society or 
the Bar Association. 

Members of the panel will be 
selected for a three year term, the 
terms to be staggered so that two 
men from each organization will be 
appointed each year. 

SUBMISSION OF CLAIMS 

The rules then provide that 
claims are presented to the panel 
for its consideration by a letter of 
request signed by the attorney and 
the client and addressed to the 
chairman of the medical-legal panel. 
The letter request is to contain the 
following: 

1. A statement of the facts of 
the claim showing the persons 
involved, the dates, and the 
circumstances, so far as they 
are known, of the alleged act 
or acts of malpractice. 

2. An authorization for the 
panel to obtain access to all 
medical and hospital records 
and information pertaining to 
the incident involved. The 
authorization will waive the 
client's privileges to the con
tents of the records only in 
the proceedings before the 

panel. The privilege is not 
waived for any other purpose 
in or out of court. 

3. An agreement that the de
liberations and discussions of 
the panel and its members in 
its deliberation will be con
fidential and privileged as to 
any other person. 

4. A request that the panel con
sider the merits of the claim 
and submit its decision in 
writing to the claimant and 
physician involved, and their 
attorneys, and to the presi
dents of the Medical Society 
and Bar Association. 

5. A statement that the attorney 
has read, understands and 
subscribes to the plan for 
screening medical malpractice 
cases and has advised his 
client thereof and that the 
client agrees to the sub
mission of his claim pursuant 
to the plan. 

OPERATION OF THE PANEL 

After a request for consideration 
by the panel has been received, a 
hearing on the claim shall be held 
within thirty days from receipt 
thereof, whenever practical. The 
doctor and the patient involved, 
with their attorneys if they so 
desire, will be brought before the 
panel. But no lawyers for either 
patient or doctor will participate 
in the proceedings. 

Questions will be asked prin
cipally by the chairman of the 
panel, but other panel members are 
entitled to ask questions. No 
written records will be kept of the 
panel proceedings. The decision of 
the panel shall be rendered within 
thirty days from the date of hear-

(continued on page JO) 
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Bread of Justice ( continued from page 6) 

establish any more courts, but another section pro
vides that the existing legislative courts will all stay 
put until the legislature affirmatively abolishes them, 
and I am not holding my breath for that to happen. 

But I am grateful to the Indiana Judicial Study 
Commission for saying in a formal way for the first 
time that there is a basic unity among all cases filed in 
the Indiana courts, and rejecting the false notion that 
economy, size, or any other factor justifies relegating 
any of them to a secondary position. Of course, not 
all cases are equally difficult; not all require the same 
time or the same legal skill; but all are extremely 
important to the people involved; all put the majesty 
and dignity of the law to the test; and all of them 
require the superior treatment of a superior judge in a 
superior court. With proper organization and adminis
tration, the state can afford to give that status and 
stature to every judge who tries cases of any kind, 
and it can save money, expedite justice and improve 
the public image of the courts in the bargain. 

What About the State of Washington? 

Perhaps you are familiar with the portion of the 
consensus of the 1966 Citizens Conference on Wash
ington courts dealing with the courts of limited juris
diction. Let me read it now: 

"There should be no 'inferior' courts in 
terms of competence, quality and prestige. 
Courts of limited jurisdiction should be courts 
of record. Appeals from courts of limited juris
diction to the Superior Court should be on the 
record and should not be trials de novo. The 
electronic recording of proceedings should be 
authorized in all trial courts. Compensation of 
all judical officers should be on a salary basis 
and not on a fee basis. The conference opposes 
the concept of using the courts as revenue pro
ducing agencies. The question of whether there 
should be a single level of trial courts should be 
given further study." 

A task force headed by John McClellan of Long
view has been giving further study to the courts of 
limited and special jurisdiction. He told me last even
ing that they are prepared to support the princi::,le of 
the unified trial court. They also are strongly urging 
the unification of the juvenile and the domestic rela
tions jurisdictions into a single family court, or, ulti
mately, family court division of the unified Superior 
Court. 

We all know that the law as a whole is a seamless 
web, with the law of property merging into that of 
trusts, trusts into probate, probate into juvenile, ju-
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venile into criminal, and so on. Likewise, judicial 
reform is a seamless web - court organization merg
ing into administration, administration into person
nel, and so on. Some of these items can at times be 
pursued and achieved separately, as the new inter
mediate appellate court was obtained last year, but 
mostly they intertwine and depend upon each other 
and call for a comprehensive plan. 

Last evening I had a brief look at a proposed entire 
new constitution drafted by the Governor's Constitu
tional Revision Commission. It has a fine judicial 
article, embodying most of the best of present day 
thinking and experience in all areas of judicial admin
istration. A bench-bar committee, and, I think, one or 
two other groups also have been working on a full 
judicial article revision. 

The following is that portion of the judicial article 
drafted by the Governor's Constitutional Revision 
Commission which deals with the unified court sys
tem: 

The judicial power of the state shall be vested 
in a unified court system which shall be divided 
into one supreme court, a court of appeals, a 
superior court, and such other courts as may be 
established from time to time by law. 

It is quite natural and proper for every man to hoe 
his own row, and for members of a magistrates' 
association to be giving special concern to problems 
of their particular class of courts. Not all of these 
problems call for action by legislature or voter. 

I do hope, however, that you will make the effort 
to look at the forest as well as your individual trees, 
and join in what has to be a broadly based state-wide 
movement for a unified and streamlined state judicial 
organization, with the best of housing, equipment and 
facilities, making use of modern management tech
niques where they are applicable, and staffed by 
judges of integrity and competence, selected on a 
basis of merit rather than politics or other irrelevant 
factors, with independence and security in office, 
adequate compensation and provision for dignified 
retirement at an appropriate age or earlier if 
necessary, rendering a uniformly high grade of justice 
to the makers of the SST in Seattle, the conquerors 
of the atom at Hanford, or the day laborers in the 
green fields I flew over this morning coming in for a 
landing at the Tri-City Airport. 

This calls for breadth of vision and the faith that 
transforms vision to actuality. I know there are 
many in Washington now with that kind of faith and 
vision, and some of them are in this room. 

More power to you, and thank you very much. 



FREEDOM OF EXPRESSION IN SECONDARY SCHOOLS 

On December 10, the Young 
Lawyers Section of the Seattle-King 
County Bar Association sponsored 
a conference for high school stu
dents, teachers and the general 
public on "The Right of Protest
You th' s Right to Freedom of 
Expression." An overflow crowd of 
500 packed the ACT theater for the 
half-day program. 

The conference was filmed by 
KING-TV and a one-half hour 
special show on it was presented on 
December 23. Panel participants 
included Attorney General Slade 
Gorton, Seattle Superintendent of 
Schools Forbes Bottomly, Seattle 
Attorneys Michael Rosen and Bill 
Neulcom, law student Tom Gayton 
and Ron Hepworth, who had been 
removed as student body president 
at Tacoma's Mount Tahoma High 
School. Bob Burham was moder
ator of the program and was the 
recipient of paeans of praise for 
putting together a program which 
electrified the audience. 

Herb Altschull of KING-TV in 
commenting on the TV segment 
termed the conference, "fan
tastically successful" . He indicated 
that many students asked
"Couldn't the Bar Association 
make a Road Show out of it for the 
schools?" 

Mason D. Morisset edited a 
"Youth and the Law" bulletin on 
the right of protest which was dis
tributed at the conference. The 
bulletin questioned whether pro
posed regulations of the Seattle 
public school system in the area of 
student protest and freedom of 
speech meet constitutional 
guarantees. 

Proposed regulations regarding 
student publications were promul
gated to Seattle secondary school 
principals on November 19, 1969: 

1. Sale of student-produced 
pamphlets or papers (e.g., under
ground papers) other than official 

school publications is not permitted 
on school property. 

2. Circulation of student
produced pamphlets or papers is 
permitted provided the articles are 
signed by the authors. Editors, 
publishers and distributors thereof 
are responsible for the content and 
may face charges of libel, ob
scenity, bad taste or disruption of 
the school process. 

3. Neither students nor out
siders are permitted to distribute on 
school premises political material 
whose source is outside the school 
community and/or whose content 
reflects the special interests of a 
candidate or of a political organiza
tion. This prohibition includes, but 
is not limited to, material of the 
well-known political parties as well 
as such groups as SDS and Black 
Panther Party. 

Dr. Bottomly justified the pro
posed regulations on the basis that 
the schools have tremendous pres
sures from outside groups to sell 
publications on campus and to 
distribute political materials. He 
stated: "If it is a constitutional 
issue, I hope some one will pursue 
it to see if we are on the right 
track." 

This statement drew a letter to 
Dr. Bottomly from one of the high 
school "liaison-lawyers". Frederick 
L. Noland. That letter and Dr. 
Bottomly's reply are reprinted in 
part with their permission on pages 
14 and 15. 

What Have the Courts Said ? 

The federal district court in 
Dickey v. Alabama State Brd. of 
Ed., 273 F.Supp. 613 (M.D. Ala. 
1967), vacated as moot sub. nom., 
Troy State University v. Dickey, 
402 F.2d 515 (5th Cir. 1968), sided 
with Garey Dickey, editor of the 
college newspaper. When Mr. 

Dickey proposed to criticize Ala
bama legislators in an editorial, his 
faculty adviser rejected the article 
and suggested a substitute editorial 
on "raising dogs in North Caro
lina". Mr. Dickey refused the sub
stitute and printed only a blank 
space crossed by the word "cen
sored". 

The editor was expelled from 
school for "insubordination", but 
the court ordered him readmitted. 
It said that a school can't punish 
free speech that "does not materi
ally and substantially interfere with 
requirements of appropriate disci
pline in the operation of the 
school." 

A very recent Sixth Circuit 
decision, which has not yet been 
published in Federal Reporter 
Second, is Norton v. Discipline 
Committee of East Tennessee State 
University, decided November 28, 
1969. Students were suspended by 
the University's Discipline Com
mittee after a hearing on charges of 
distributing on the campus "ma
te rial of a false , seditious and 
inflammatory nature." Two of the 
circuit court judges sustained the 
action of the committee, while 
Judge Celebrezze dissented. 

Portions of the literature read: 

"And how has the ETSU student 
body reacted: Have they precipi
tated a revolution like French 
students? No. Have they brought 
about an entirely new and liberal 
administration like Polish students? 
- No. Have they been the fore
runners of a new democratic spirit 
like Czech students? - No. Have 
they seized buildings and raised 
havoc until they got what they 
were entitled to like other Ameri
can students? - No. What then 
have the ETSU students done? 
They have sat upon their rears and 

(continued on page 16) 
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I DEAR DR. BOTTOMLY 

I do not pretend to know, 
nor would I presume to tell you, 
whether or not the policy of the 
Seattle Schools forbidding the 
distribution of any "outside" 
literature on the school grounds 
is a violation of the students' 
constitutional rights. I do know, 
however, that a reasonable 
doubt was raised, indeed a prima 
facie case was made, that funda
mental constitutional rights are 
being invaded. 

Under these circumstances, I 
suggest that your response to the 
questioning of your policy re
presents a very real abdication of 
responsibility. Far worse, it is, 
however unintentional, a perver
sion and abuse of our legal 
processes by using the courts not 
to vindicate rights, but to delay 
their attainment. Perhaps worst 
of all, your response will, I fear, 
tend to add to the existing 
cynicism and despair of many of 
our young about our political 
and legal processes. 

Most simply analyzed, your 
response to the challenge to the 
constitutionality of your policy 
on the dissemination of the 
printed word seems to be: 
Courts not school administra
tors, decide questions of con
stitutional interpretation in our 
society. We will, therefore, 
change our policy if and when 
the courts tell us it is wrong. 

In the realm of political 
theory and l9gic, your position 
seems, perhaps, reasonable and 
unassailable. Theory, to the 
extent that it is belied by reality, 
will never be persuasive to realis
tic men. In this situation, reality 
includes: 

1. A student who wishes to 
seek a determination of his con
stitutional rights in court must 

be prepared to take his case to 
the Supreme Court of the 
United States. 

2. To reach that court, he 
must have a trial in a United 
States District Court, and an 
appeal through a United States 
Court of Appeals. 

3. While it is always difficult 
to estimate prospective attor
neys' fees and costs, it is doubt
ful that he could carry on such a 
fight for less than 10 to 15 
thousand dollars. 

4. He would, additionally, 
have to be prepared to spend 
much of his time and most of his 
emotional energy on his case. 

5. He would have to face the 
possibility that his case might 
ultimately be dismissed as moot 
because he would no longer be a 
student by the time the case was 
ready for final determination. 

6. Ironically, the school 
board would presumably use the 
taxpayers' money to resist the 
suit. 

Thus, to say, "Take it to the 
courts if you think you have lost 
your rights," is, in reality, to say 
that you have no rights. Since 
the Seattle schools have, at least 
arguably, trod upon a most 
sacred First Amendment right of 
many thousands of our young 
citizens, it is, I suggest, incum
bent upon you to do much more 
than simply state a willingness to 
abide by a decision of the 
courts. I urge you to make our 
system work to extend rather 
than restrict rights in a positive, 
reasoned way. As a minimum 
step in that direction, I urge you 
to make a formal request to the 
Attorney General for a pub
lished opinion on the constitu
tionality of your policy. Beyond 
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Student Underground Newspaper 

The VOICE is a free press for 
Seattle area high school students. 
It is written, printed and dis
tributed solely by the students. 

Dick Falkenbury, production 
manager of the VOICE and a 
junior at Roosevelt High School, 
gave the following answer in the 
December 21 Seattle Times: 

Q. Are you demanding that 
the VOICE should be allowed to 
be sold in Seattle public schools? 

A. No, we are not demanding 
this. I am simply saying that it is 
ridiculous to be allowed to give 
it away and not be allowed to sell 
it for economic reasons. I think 
that the School Board's fear that 
everything and anything will be 
sold at the schools is ridiculous. 
The policy should be changed so 
that student publications can be 
sold on public school grounds if 
they are concerned with student 
activities. 

I think we can change the 
School Board's mind after the 
levy issue is settled. They have 
not closed their minds on this. 
We are going through channels. 
We are eyeing authority and we 
hope for the best. 

that, our city has many fine con
stitutional scholars to whom you 
can turn for advice, including 
but not limited to the faculty of 
the School of Law of the Univer
sity of Washington. 

Let us make our schools at 
least a place where our young 
people are able to see those in 
positions of responsibility make 
a reality of the jealous guarding 
of those fundamental, inalien
able rights of which their text
books speak. 

Thank you for your con
sideration of these views. 

Frederick L. Noland 



DEAR MR. NOLAND 

I responded to the question 
about the constitutionality of our 
rule forbidding the distribution of 
"outside" literature on the school 
grounds to the effect that when 
grievances cannot be resolved with
in existing school district pro
cedures and appeal procedures 
provided by law they may be taken 
to the courts for resolution. 

This is not as you say an abdica
tion of responsibility by the 
schools; it is, rather, a use of a 
system of review as both an educa
tional process and an agent for 
orderly change. 

Such a system has been carefully 
developed in this country to assure 
that change is not abrupt and that 
the consequences of new enact
ments and extension of prerogatives 
do not lead to disorganization or 
chaos, or generate other problems 
which might arise from lack of care
ful thought. 

I agree with Mr. Gayton who 
indicated that by using the system 
you also test the system. The sys
tem provides for confrontations 
which are part of the learning 
process. Students, by using the 
system, learn about it and how it 
works, why it has safeguards built 
in. Many of our youth want instant 
answers and instant adult rights 
handed to them without considera
tion of the responsibilities which 
accompany such rights. By handing 
these on a silver platter students are 
denied the education which goes 
with trying and living the processes. 

There is no education in instant 
success, no intellectual exercise, no 
probing of the interaction between 
human systems and theoretical legal 
systems, no contact with historical 
development of the law and the 
basis upon which constitutional 
guarantees have been set, no weigh
ing of consequences which new-

found freedoms often present, no 
feeling of responsibility for the 
balance of freedom and rights ver
sus responsibility and conse
quences, etc. The dialogue, dis
cussion and confrontation that 
would come out of students' pur
suit of rights and a description of 
responsibility by going through the 
procedures including, if necessary, 
an appeal through the courts seem 
to me to be one of the best educa
tional processes that we could pro
vide for our young people today. 

I hope as you pursue this matter 
of the rights of youth that you will 
consider deeply the possibility that 
the words coming forth from young 
attorneys are words which are 
based upon a deep study of legal 
h istory and the constitutional 
process which have been based 
upon generations of struggle for the 
definitions of these rights. But 
these same words received and 
interpreted by young minds, with
out the benefit of this helpful 
process, may mean something quite 
different from the intention of the 
young attorneys. 

· While we would like to speed the 
process of definition of the rights 
of youth, we should through the 
educational process also help them 
to more fully understand and walk 
through some of the intellectual 
experiences and practical steps 
which you have seen as necessary to 
attainment of these rights. 

Thank you for your very 
thoughtful letter, and we shall most 
certainly heed your advice to 
demonstrate to young people our 
concern about the definition and 
the guarding of fundamental rights. 

Forbes Bottomly 
Superintendent 
Seattle Public Schools 

Schools Need Help 

Exactly what citizen rights does 
a student have in school? 

State Superintendent of Public 
Instruction Louis Bruno has called 
for a state study of the question. 

Bruno said there is a need to set 
up guidelines for application of 
recent U.S. Supreme Court de
cisions, and interpreting them for 
the students and school adminis
trators they affect. 

Some of the questions: 

• May a principal prevent stu
dents from distributing under
ground newspapers-abridging the 
rights of press freedom? 

• May he stop them from form
ing political groups and meeting as 
such-abridging the right of peace
ful assembly? 

• May he order a high school 
junior to shave a beard- which the 
junior sees as a growth of symbolic 
expression? 

Bruno, who said he had been 
getting queries from school ad
ministrators across the state, 
declared that the state should de
velop a "guidance statement that 
has some legal basis." 

Bruno said he intends to begin 
working immediately with Atty. 
Gen. Slade Gorton to get the legal 
advice necessary to spell out just 
what legal rights a student has as an 
American citizen forced by law to 
attend school. 

Gorton earlier this week said his 
office would be happy to con
tribute to working on guidelines in 
the cloudy legal area. 

After getting the legal advice, 
Bruno hopes to create a statewide 
advisory group of students, edu
cators and parents to help his office 
develop statements of what student 
responsibilities ought to be. 

Seattle PI 
December 14, 1969 
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( continued from page 13) 

let the administration crap upon 
their heads, that's what." 

* * * 
"Well, Smoes, what have you to 
look forward to next year? Maybe 
the administration will buy some 
Dean's turnip patch for ninety 
grand. Maybe all the girls will be 
required to wear chastity belts ( the 
keys to be kept on reserve at the 
library-check 'em out for an hour 
at a time). Maybe social hours will 
be made applicable to males as well 
as females. Maybe ... Maybe ... 
Maybe . .. " 
The majority stated: 
It would indeed be difficult to 
maintain discipline on the campus 
of an institution of higher learning 
if conduct of this type were toler
ated. We would doubt that parents 
would send their college-age chil
dren to such an institution if they 
knew that the philosophy as con
tained in the literature was taught 
or sanctioned there. We cannot 
imagine that a student could have 
confidence in the teachers in a uni
versity such as the literature 
portrays. 

"Appellants contend that distribu
tion of the two handouts was privi
leged under the First Amendment 
to the Constitution as an expression 
of free speech unaccompanied by 
acts of violence. They rely princi
pally on Tinker v. Des Moines 
Independent Community School 
Dist., 393 U.S. 503 (1969), and 
cases cited therein. Tinker involved 
a few high school children who did 
nothing except wear black arm 
bands for a few days to publicize 
their objections to hostilities in 
Vietnam. These children did not 
urge a riot, nor were they disre
spectful to their teachers. 

"Mr. Justice Fortas, who wrote the 
opinion in Tinker, was careful to 
mention: 

'As we have discussed, the 

record does not demonstrate any 
facts which might reasonably 
have led school authorities to 
forecast substantial disruption of 
or material interference with 
school activities, and no 
disturbances or disorders on the 
school premises in fact 
occurred.' Id. at 514. 

"In the present case Dean Davis and 
President Culp did forecast dis
turbances and they acted quickly to 
prevent threatened disorders by 
making the charges against the 
inciters and holding the hearings." 

* * * 
'' After distribution of the first 
piece in the present case, twenty
five students went to the office of 
Dean Thomas and wanted to get rid 

-of this group of agitators. 

"It is not required that the college 
authorities delay action against the 
inciters until after the riot has 
started and buildings have been 
taken over and damaged. The col
lege authorities had the right to nip 
such action in the bud and prevent 
it in its inception.'' 

Judge Celebrezze in dissenting 
stated: 

I do not agree with the majority 
that the record contains sufficient 
evidence of a probable eruption on 
campus to validate the University's 
denial of the students' con
stitutional rights to engage in the 
peaceful distribution of handbills. 

*** 
The majority points to two areas in 
the record to support its contention 
that an eruption was probable: (1) 
Twenty-five students visited the 
Dean's office after the distribution 
of the first pamphlet and "wanted 
to get rid of this group of agita
tors;" and (2) the documents them
selves incited to a state of affairs in 
which actual disruption was 
probable. 

(I) The fact that 25 students visited 
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Dean Thomas after the fi rst distri
bution and churlishly warned him 
"to get rid of this group of agita
tors" is not significant evidence of a 
clear and present danger of a 
campus disruption. In such a situa
tion the Dean could surely have 
informed the 25 students that the 
University would not sanction 
vigilante groups of students deter
mining what ideas and which stu
dents they shall permit to speak 
and which they shall "get rid of'. 
The Dean might well have suggested 
that the 25 students print up their 
own pamphlet or write a letter to 
the University's daily newspaper ex
pressing their consternation at the 
views of the distributed literature. 
With so many less drastic alterna
tives open, the University should 
not have abridged the rights of 
students expressing unpopular and 
controversial ideas so long as fears 
of possible violence from the 25 
dissenting students could have been 
so easily abated. 

* * * 
(2) The documents themselves are 
cited by the majority as constitu
ting evidence that there was a clear 
and present danger of disruption. 
Schenck v. United States, 249 U.S. 
47, 52 (1919). I believe th.at the 
language of the pamphlets is abra
sive, abrupt, rude, possibly even 
false and inflammatory ; however, 
Schenck requires an evidentiary 
showing of imminent disruption 
before such language can be con
sidered a clear and present danger. 

* * * 
Finally, in Tinker the Court held: 

"In the absence of a specific 
showing . .. that ... conduct 
would 'materially and sub
stantially interfere with the 
requirements of appropriate 
discipline in the operation of the 
school' . .. Burnside v. Byers, 
supra at 749, students are en
titled to freedom of expression 
of their views." 393 U.S. at 511. 
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BENTON-FRANKLIN REPORT 
By ED McKINLAY 

We held our annual Christmas 
Party at the offices of Critchlow, 
Williams, Ryals and Schuster on 
Friday, December 19th. We sure 
did. 

George Heidlebaugh has joined 
the Franklin County Prosecutor's 
office as an additional Deputy 
Prosecutor, striking fear into the 
hearts of the Franklin County 
underworld. The latter will be ably 
represented, however, by Eugene 
Schuster who will become the new 
Public Defender for both Benton 
and Franklin Counties. In Franklin 
County Schuster replaces Ed Mc
Kinlay, who resigned to devote full 
time to reading advance sheets. 

John 0. McClendon, he of the 
pretty vests, has left the firm of 
Loney, Westland & Ra ekes for the 
big city life. When last seen he was 
passing through Ritzville on his way 
to corporation counsel's office in 
Spokane. Anyone knowing his 
whereabouts should ask him to pick 
up his luncheon tab at the Cim
maron Motel Restaurant. 

By the time this is published 
John Westland will have returned 
from a trip to Tahiti. Ostensibly 
this was a vacation trip, but it set us 
to wondering if maybe John left 
something behind when he was a 
Marine dive bomber pilot in the 
South Pacific during the great un
pleasantness. 

We were somewhat surprised by 
the kind remarks afforded us by 
Stanbery Foster in a recent column. 
Whenever we hear something like 
that from Stanbery, it reminds us 
of what someone said about the 
Greeks, bearing gifts. Actually, Stan 
is not a Greek, he's more of what 
you might call a Mud Bay Wetback. 
The only similarity between Stan
bery Foster and a Greek is that, like 
Aristotle Onassis, he has a pretty 
wife and lots of loot. But there's 
more to life than that. Isn't there? 

Around the State@ 

CHELAN REPORT 
By GRANT A. MUELLER 

Robert Graham, Judge of the 
Chelan County Justice Court Dis
trict, was sworn in January 2 by 
Superior Court Judge Lawrence 
Leahy. The newly created district 
covers all of Chelan County. 
Leavenworth, Chelan, and Cash
mere will be served by court com
missioners, and by the.Judge travel
ing to those cities as the situation 
may demand. Judge Leahy in com
ments after the ceremony indicated 
that this was the first creation of a 
new court in the county for at least 
50 years. Judge Graham is a gradu
ate of Gonzaga University Law 
School. 

Mike Jeffers, son of Richard G. 
Jeffers, was home from New York 
City for the holidays. He is recently 
a member of the New York State 
Bar and is associated with Hill, 
Betts, Yamadka, Fieehill & Young
cope. This firm has an office in 
Japan, and since Mike speaks 
Japanese he may have his sights set 
on an international practice. 

E. R. "Dick" Whitmore, Jr., 
Chelan County Prosecuting At
torney, appointed Grant Mueller as 
a deputy prosecuting attorney. 
Since it is a part-time position, he 
will continue his private practice at 
the new office. 

ISLAND REPORT 
By TED D. ZYLSTRA 

John Wold has moved into his 
artistically created new office, com
plete with modern sandcastings, at 
1071 West Pioneer Way in Oak 
Harbor. The bar is still waiting for 
the office-warming party .. . 
Harold Bailey has returned from 
the hospital and appears to be in 
better shape than Ed Beeksma 's 
Cadillac after the gold paint 
job . .. Dick Pitt has been catching 

limits of winter blackmouth salmon 
on the red hot salmon lure patented 
and manufactured by his partners 
Howard Patrick and Ted Zyl
stra ... Your reporter is leaving for 
Acapulco to study the office 
routines of the Mexican bar. 

LEWIS REPORT 
By BRIAN M. BAKER 

As an aid in enhancing associa
tions with the "paraprofessionals", 
the Lewis County Bar Association 
held a joint husband-wife meeting 
in January. Many of those attend
ing remarked that striking advances 
were made in the field of domestic 
relations. 

John Murray, past Superior 
Court judge, has returned to the 
office after a brief illness, just in 
time to begin preparing for the 
Spring jury term which begins in 
February. It is anticipated that a 
crowded docket will see the disposi
tion of many civil cases which have 
been moved aside by the heavy 
number of condemnation cases. 

With the new fee schedule 
established and now printed, no 
doubt our younger attorneys will 
soon be able to rid themselves of 
many archaic vehicles now on the 
roads. Yet, it has been rumored 
that Laurel Tiller will defend to the 
last instance his right to commute 
via pick-up truck. 

OLYMPIA REPORT 
By STANBERY FOSTER 

The major news item from 
Olympia is the retirement of Judge 
Matthew W. Hill, but the story has 
be en largely preempted by the 
public press. What the full-time, 
paid journalists did not report was 
that Governor Dan Evans attended 
the retirement party ( coffee and 
cookies) for the sole purpose, 
according to his own statement, of 
proving that engineers make shorter 
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talks than lawyers. Well, for one 
thing, they have less to say in our 
language. Shall I go on, Dan? 

It seems that the members of the 
court are not too well known to the 
Chief Justice, Robert T. Hunter. He 
experienced great difficulty in 
remembering the name of Justice 
Orris L. Hamilton, who had been 
selected by his colleagues to review 
some of the highlights of Judge 
Hill's career. One of Judge Hamil
ton's stories is well worth repeating 
in this Fearless Journal. 

A reasonable facsimile of the 
story, as told by Judge Hamilton, is 
that Matt was raised in the little 
Pierce County hamlet of Lester and 
even as a ten year old boy, just 
couldn't be unoccupied. So he got a 
job filling the wate~ tank from 
which the smoke-belching iron 
monsters of the Northern Pacific 
Railway took a camel size drink 
before heading over the Cascades. 
The tanks were filled from a hose, 
mouthed in a mountain stream 
above the tracks, and while busily 
engaged at his task, Matt fell into a 
tank. 

As a future cum laude graduate 
of the University of Washington, 
Matt just treaded water, reasoning 
(as cum laudes do) that with 
normal stream flow and sufficient 
time, the level of the water in the 
tank would rise to the top and he 
would effect his own rescue. Sort 
of a do-it-yourself hero. While Matt 
was thus busily engaged, the fore
man happened by, heard the 
unusual noise in the tank, and 
climbed the ladder to have a look
see. He saw Matt busily treading 
water, watched him for a spell, and 
then called to Matt: "Son, you 
don't have to tromp it down." 

All of us will miss Matt. You can 
disagree with some of his legal con
clusions but not with his sincerity. 
He ~s a terrific person. 

Imagine my surprise, just before 
Christmas, to receive a call from 
Judge John T. Day of the Superior 

Court of Benton-Franklin Counties, 
a very cheerful and ingenious in
dividual. He advised me that my 
dear and trusted friend, Sagebrush 
Socrates Ed McKinlay, was going 
into retirement and would I be 
good enough to come to the retire
ment party the Bench and Bar had 
planned for dear old Ed? I don't 
believe anyone could have said 
"Yes" faster. What an opportunity! 
All of those nasty things I would 
have enjoyed saying, but couldn't 
put in print, may be uttered on that 
occasion, to the delight of the 
Benton-Franklin County Bar. 

I suppose most of you know 
that Ed graduated in journalism 
from the University of Michigan 
before he ever considered the law. 
In fact, I am advised he was the 
editor of the college humor publica
tion, however unfunny that may 
be. As a lawyer, however, he made 
his point, and I again refer you to 
Meyers v. Harter, 76 W.D. 2d 940. 
But, enough of that. On the 20th of 
January, at a rendezvous earlier 
undisclosed, our Sagebrush Socrates 
was to be sealed into a timeless 
capsule so he can count and re
count his money. It would also 
seem classicly appropriate that the 
Bar, and Sagebrush Socrates, should 
be stoned prior to encapsulation so 
that the proceedings may be well 
preserved. What a blast! And, you 
opera lovers will be pleased to 
know that a recorded version of 
Aida will be heard softly from 
hidden outlets. 

In the offhand chance that I 
might disappear with him, I want 
you to know that all of this has 
been great fun. 

PIERCE REPORT 
By DAVIDE. SCHWEINLER 

John G. Mccutcheon, formerly 
Pierce County Prosecuting At
torney and an associate of Leonard 
A. Sawyer, has become counsel to 
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the firm of Griffin, Boyle & 
Enslow. 

On December 18 the bi-weekly 
meeting of the Tacoma-Pierce 
County Bar Association was hon
ored to have as its speaker Paul 
Hoffman, Jr. of the firm of Mc
Cormick, Hoffman, Rees & Arnold. 
His topic was "Observations on 
Personal Injury Practice." 

Bryce H. Dille, Puyallup, has 
become a partner in the firm which 
will now be called Campbell, Mann
ing, Price, Engerson & Dille. 

SEATTLE-KING REPORT 
By LLEWELYN G. PRITCHARD 

Two Seattle attorneys, John Car
tano and Wayne C. Booth, and State 
Supreme Court Judge Matthew Hill 
have been nominated as members of 
the County Board of Ethics that 
will administer recently approved 
conflict-of-interest legislation. 

The Seattle law firm of Karr, 
Tuttle, Campbell, Koch & Camp
bell, has announced that the firm 
name has been changed to Karr, 
Tuttle, Koch, Campbell, Mawer & 
Morrow, and that Martin T. Crow
der, formerly an associate, has be
come a partner in the firm. 

Paul W. Robben, Paul F. Blauert 
and William Merchant Pease have 
announced the formation of a part
nership for the general practice of 
law under the firm name of Robben, 
Blauert & Pease, 618 Arctic Build
ing, Seattle 98104 (MU 2-1931). 

Stephen R. Schaefer and Larry 
L. Barokas have been retained by 
one of four American soldiers 
charged in the March, 1968 My Lai 
massacre . 

SNOHOMISH REPORT 
By MARKT. PATTERSON 

The Snohomish County Bar 
Association met December 19 and 
elected new officers: Robert Schill-
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berg, President; Gay Riach, Vice 
President; Ed Novack, Secretary, 
and Mark Patterson, Treasurer. 

It was announced at that meet
ing that the annual bar banquet will 
be on February 27 at the Everett 
Golf and Country Club. 

The Superior Court has made its 
semi-annual change in the Presiding 
Department. Judge Thomas McCrea 
will be presiding for the next three 
months. Judge Alfred Holte will 
remain at Juvenile Court in the 
meantime. In the Everett District 
Justice Court Judges Priest and 
Zempel have announced that they 
will not make the change which is 
normal in scheduling during Janu
ary of 1970. Their assignments will 
remain the same until further 
notice. 

Rudolf Mueller is keeping busy. 
He has just been elected President 
of the Everett Boys Club Board and 
is once again instructing novices in 
the art of skiing each weekend 
. . . Joe Brinster and Bill Baker 

enjoyed Christmas vacations in Cali
fornia .. . Ben Luchini has just been 
made a partner of the law firm 
located at 2929 Wetmore, Everett. 
The firm is now known as Kafer, 
Gissberg, Wilson & Luchini. 

SOUTH KING REPORT 
By MIKE BORAWICK 

Chief Justice and Mrs. Robert T. 
Hunter were the honored guests at 
the 11th annual Holiday Dinner 
held at the Auburn Elks. The 
dinner also honored the past presi
dents of the South King County 
Bar, all of whom are still hale, 
hearty and practicing: Tom Agee, 
Dave Dobson, Jim Curran, Mike 
Borawick, Don Watson, Jack Hawk
ins, Jack Pain, Ernie Crane, Jerry 
Shellan and Bill Delbridge. Presi
dent Jack Bereiter paid special 
tribute to Tom Agee, who presided 

at the first dinner and ball in 
December 1959 at Renton. 

CASE AND COMMENT 
Jerry Shellan and Jim Curran 

slugged it out for 15 rounds in a 
recent Superior Court matter in
volving a parcel of realty. At the 
conclusion, Jim promptly turned 
himself in to a hospital and vowed 
the next time he runs up against 
"The Rock" from Renton, he will 
throw his kidney stones at him. 

Bill Wood had a chance to 
operate the radio on the "SS 
BANGOR STATE" for its recent 
and ill-fated ammunition run to 
South Vietnam. Bill turned it down 
so that he could spend the holidays 
at home. 

TRANSFERS, REASSIGNMENTS 
AND PROMOTIONS 

Bob Walker, formerly with the 
prosecutor's office, joined the pres
tigious firm of Shellan, Pain, Stone 
& Swanson at Renton ... Hugh W. 
Rehberg now is soloing at 13919 Pa
cific Highway So .... Robert Kitto, 
drawn south by the pristine en
vironment of South King County, is 
associated with Bob Kuvara at I 16 
North Central in Kent. Meanwhile 
Jim Gooding moved to 604 West 
Meeker in Kent, while Jack Bereiter 
will leave Kent to head south-i.e., 
Auburn-and become the new city 
attorney in February, replacing 
Robert Smythe who will sepnd full 
time in private practice. 

SPOKANE REPORT 
By THOMAS R. CHAPMAN 

Spokane County Superior Court 
judges are contemplating a sug
gested $32,000 contract to con
tinue operation of the pilot public 
defender system in 1970. 

Morrison, Huppin, Ewing & 
Anderson have announced that 
Patrick K. Shine has been made a 
partner in the firm. The firm has 
also added a new associate, Jeff 

Morris (UW '67), formerly a King 
County Deputy Prosecutor ... 
Donald N. Olson has left private 
practice to become Superior Court 
Commissioner. This position was 
recently vacated by J.R. Fallquist, 
now the Clerk of Federal District 
Court here. 

The Spokane City Attorney's 
Office has added three attorneys to 
its staff: Leo Daily (GU '69), re
cently with the FAA in Washing
ton, D. C.; John McLendon (GU 
'69), formerly with Loney, West
land & Raekes in Kennewick; and 
John Madden, (GU '68), recently in 
private practice with John 
O'Connor. 

The Spokane Young Lawyers 
will present a seminar on "Advising 
the Small Corporation" at Gonzaga 
University Law School on March 
28, 1970. Topics will include in
corporation, maintaining a corpora
tion, financing, compensation, 
dividends, control, and buy-sell 
agreements. Speakers for the semi
nar will be announced later. 

YAKIMA REPORT 
By RANDY MARQUIS 

Yakima City Attorney Fred 
Andrews has appointed Benjamin 
N. Brunner as full-time Assistant 
City Attorney effective January 1, 
1970. Ben is highly qualified for 
the position, having previously 
spent 4 years as a Deputy Prose
cuting Attorney in Spokane and 
1-1/2 years as a Deputy Prosecuting 
Attorney in Yakima as well as 3 
years in the private practice of law. 
Ben's duties will include traffic and 
criminal matters as well as drafting 
ordinances, handling deeds and con
demnation cases and other civil 
matters. 

Fred E. Porter and Terry Wat
kins recently established the new 
partnership of Porter & Watkins 
with offices at 307 North 3rd 
Street, Yakima. 
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(2) Briefly Noted 

Whatcom County District 
Justice Court Judge Ward Williams 
has been appointed by Gov. Dan 
Evans to fill . the District 3 Court of 
Appeals vacancy created by Judge 
Charles Stafford being appointed to 
the State Supreme Court. A 1942 
graduate of the University of Wash
ington Law School, he has prac
ticed in Lynden since 1950. 

* * * * * 
Latest word is that Division One 

of the Court of Appeals will be 
moving its judges' and clerk's office 
to the Pacific Building in Seattle. It 
is possible that all the quarters for 
Division One may be built adjacent 
to the new Law School complex at 
the University of Washington. 
Acting Law School Dean Luvem V. 
Rieke told alumni recently the 
hope is to move into the new Law 
School in the fall of 1972. Senator 
Martin Durkin has indicated that it 
will be proposed in the 1970 special 
session that all three divisions be 
quartered in Seattle with judges 
riding circuit to cut down costs. 

* * * * * 
Presiding King County Superior 

Court Judge Story Birdseye has 
ruled that the court has the right to 
waive payment of a $15 filing fee in 
Superior Court for persons unable 
to pay the fee. The suit is the result 
of a suit filed by three women on 
welfare who. alleged that the fee 
prevented them from taking ad
vantage of the courts. They were 
represented by John Gant, an at
torney with Seattle-King County 
Legal Services Center. 

***** 
The Washington State Associa

tion of Counties maintains that the 
state either should assume the en
tire cost of financing superior 
courts or pass legislation enabling 
counties to raise fees charged by 
the courts. King County will have a 
deficit of up to $3 million in fi
nancing its Superior Court next 

year. Revenue from the court is 
budgeted at $680,000. The Su
perior Courts now are financed by 
both counties and the state. The 
costs of the new State Court of 
Appeals are borne entirely by the 
state. If California's court-fee 
schedule were adopted in Washing
ton the revenue would be six or 
seven times greater. 

***** 
The King County Council has 

passed an ordinance which will 
allow the county to retain 2% of all 
child support and alimony pay
ments made through the Superior 
Court. The ordinance will provide 
about $100,000 of additional 
revenue to the county the coming 
year. County officials are hopeful 
that judges, in determining future 
child support and alimony pay
ments, will take into account the 
2% fee and impose it as an addition 
to the payments. 

* * * * * 
The 28 King County Superior 

Court reporters have sued King 
County. State law requires that 
their salaries be fixed by the judges 
and approved by the County Coun
cil. The judges fixed the salary at 
$14,400, but the Council, as part of 
budget cuts, reduced it to $12,600. 

The plaintiffs contend the coun
cil is bound to approve the salary 
requests for reporters unless it can 
be established that the judges acted 
"unreasonably, arbitrarily and in 
abuse of their discretionary 
powers." 

***** 
The King County Prosecutor's 

office has prepared and distributed 
to businessmen a 21-page booklet 
detailing how businessmen can 
protect themselves from criminals. 
It is called "Crime Is Your Busi
ness". Tips on spotting bogus 
checks, preventing shoplifting and 
burglary and how to react during 
robberies are covered. 
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A 37-page booklet has been 
written by Lawrence E. Hard, 
under the direction of Edmond J. 
Carey, King County Court Adminis
trator, which describes the 
functions and procedures of the 
State's courts. It was prepared for 
use in King County schools. 

* * * * * 
The trustees of Gonzaga Uni

versity have discussed but have not 
decided whether to implement day 
classes in the University's Law 
School. Technical and financial 
considerations prevented an 
immediate decision. 

* * * * * 
Montana statute permitting 

University of Montana Law School 
graduates admission to bar without 
examination required of out-of
state graduates does not deprive 
out-of-state graduates of equal pro
tection. Goetz v. Ha"ison (Mont. 
Sup. Ct. 12/2/69) 

***** 
Law students are authorized in 

some 19 states to qualify for a 

T 
' 

I 

limited license to practice. ,, 

***** 
Sixty-seven University of Wash

ington law students have volun
teered services to Dr. A. Franics 
Koome, Renton physician who has 
admitted performing abortions-"in 
the event he needs us". 

***** 
The U.S. Senate soundly re

jected ( 65 to 25) an amendment to 
the Tax Reform Act that would 
have severely limited retirement 
benefits of professional corpora
tions, leaving the next move in this 
field to the Treasury Department, 
which is expected to recommend 
new legislation this year based on a 
comprehensive study of the entire 
field of retirement planning. But 
the lopsided vote was tallied only 
after an extensive and sometimes 
bitter debate. 



SUPREME COURT PRACTICE 
By WILLIAM M. LOWRY 

Supreme Court Clerk 

Jurisdictional Appellate Traps 

A notice of appeal from a 
judgment confirming a local im
provement district assessment 
roll was filed within 21 days. 
Respondent moved to dismiss 
on the ground that R.C.W. 
35 .44.260 requires notice of 
appeal to be filed within 15 
days. Appellant argued: 

A. ROA 1-33 providing 30 
days supersedes statute by im
plication; 

B. ROA I-1 provides that the Rules on Appeal set 
forth the "exclusive" mode for appealing a case and 
supersede all other methods. 

C. Forward of Vol. 34 2d Washington Reports 
announcing new Rules on Appeal states: " ... In this 
volume the members of the bench and bar will find 
all of the rules and regulations which have to do with 
appeals ... so that ... attorneys will not have to 
refer to other than this volume." 

The motion to dismiss was granted, Supreme 
Court No. 41085, on the authority of Taylor v. 
Greenler. 54 Wn. 2d 682, 344 P. 2d 415 (1959). 

A computer read out suggests the possibility of 19 
other potential traps: 

R.C.W. 8.16.130 provides a 60-day period for 
appeal in a condemnation action for the taking of 
property by a school district. 

R.C.W. 87.56.225 provides a 60-day period for 
appeal from superior court action involving the deter
mination of water rights by a water supervisor. 

R.C.W. 80.04.190 and R.C.W. 81.04.190 relate to 
the review of orders of the Utilities and Transporta
tion Commission. They provide a 20-day period for 
appeal and require the appellant to file an opening 
brief within 50 days after the filing of a judgment; 
respondent has 30 days after filing of appellant's brief 
to submit his brief and appellant 20 days for his 
answering brief. 

R.C.W. 36 .94.290, 56.16,160, 56.20.080, 
56.16.090, 85.08.440, 85.15.130, 85.16 .210, 
85.16.190 and 85.32.200 all relate to appeals from 
establishment of assessment rolls in various types of 
Local Improvement Districts. All of these statutes 

The Courts@ 

contain substantially the same language as is indicated 
by the following phrase: "Provided that such appeal 
must be taken within 15 days after the date of the 
entry of the judgment of such superior court; and the 
record and opening brief of the appellant in said 
cause shall be filed in the supreme court within 60 
days after the appeal shall have been taken by notice 
as provided in this act." 

There are three different time provisions contained 
within our election laws . In R.C.W. 29.65.110 a 
10-day period for appeal from a superior court 
judgment is provided in election contest cases. R.C.W. 
29.78.170 allows five days in which to give notice of 
appeal from superior court's refusal to issue a writ of 
mandate to the secretary of state when he refuses to 
file an initiative or referendum. R.C.W. 29.82.160 
allows 15 day& in which to give notice of appeal from 
a superior court judgment in recall action elections. 
In both of the latter statutes there are statements that 
when such actions come before the supreme court 
they are to be considered emergency matters of 
public concern and are to be speedily heard and 
determined. 

R.C.W. 47.32.060.provides a five day period for 
appeal from a judgement of a superior court in order
ing the removal of a highway obstruction. 

One trap which the supreme court eliminated in 
September, 1969, was contained in ROA-33. That 
rule formerly provided that a notice of appeal from 
an order, other than a final order, must be filed 
within 15 days after the aggrieved party received 
notice of the order. ROA I-33 now simply provides 
that notice of appeal and cross appeal in civil actions 
shall be given from an appealable order, judgment, or 
decree of the superior court by filing with the clerk 
of the superior court a written notice of appeal 
within 30 days. 

SUPERIOR COURT NEWS 
By RICHARD E. BROZ 

Judge, King County Superior Court 

Judge Keith M. Callow of King County, Chairman 
of the Superior Court Judges' Legislative Committee, 
has announced his committee's plans to seek legisla
tion during the 1970 special session of the legislature 
for changes in the bail system. The proposed legisla
tion is patterned after the system presently in use in 
Illinois, where defendants are permitted release upon 
posting a cash deposit of 10 per cent of their total 
bail; ninety per cent of the deposit would be returned 
when the defendant appears for trial, with the re-
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mammg 10 per cent going to the county to defray 
costs of the system. 

* * * * * 

Judge Frank W. Ryan of Kitsap County completed 
38 years of judicial service upon his retirement on 
January 19. Judge Ryan has been a Superior Court 
judge 23 years, with the remainder of his judicial 
service in district court and judge pro tempore on the 
state Supreme Court. His retirement leaves Judge 
Oluf Johnsen as the senior judge of Kitsap County's 
Superior Court, with Judge Robert J. Bryan, who is 
Judge Ryan's nephew, next in seniority. 

Jay Hamilton, 42, has been appointed by Gov. 
Evans to succeed Judge Ryan. A 1952 graduate of the 
University of Washington Law School, he has 
practiced in Poulsbo since 1956. He must run for 
election in November. 

***** 
Judge Robert J. Murray of Okanogan County is 

recuperating from a heart attack in Mid-Valley Hos
pital in Omak; he is expected to be incapacitated for 
approximately three months. Judges from neighbor
ing judicial districts will assist in keeping the Okano
gan County trial calendar current. 

* * * * * 
Continued consideration of the use of six-member 

juries in civil cases was given impetus in Yakima 
County, where the County Commission recently 
asked. the Yakima Bar Association and the Superior 
Court judges to reduce the number of jury members 
from 12 to six whenever possible. The request was 
made to reduce court costs. King County Superior 
Court judges have also been encouraging the use of 
six-member juries by stipulation, and Federal District 
Judge Charles Powell recently used a six-man jury in a 
condemnation case in Eastern Washington. Although 
the use of six-member juries in this state has been on 
a limited basis, the concept has been considered for 
some time, and seems destined for wider application 
in view of the inherent economies in time and money. 

* * * * * 
There were 22,005 civil cases and 2,844 criminal 

cases filed in King County Superior Court in 1969. 
Records show 9,292 of the civil cases were divorce 
filings. 

Attorneys and judges are invited to forward to the 
editor memorandum decisions in or brief digests of recent 
noteworthy Superior Court cases involving new develop
ments in, departures from or refinements of existing 
Washington law or unusual awards of damages. 
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NEWS FROM THE COURTS 
OF LIMITED JURISDICTION 
By THOMAS B. RUSSELL.Judge 
Northeast District Justice Court 

If you see a strange figure raising the flag over the 
Thurston County Court House these days you should 
know that the flag-raiser is a protegee of District 
Court judge Frank Thorp. 

It seems that Judge Thorp convicted a member of the 
"now" generation of the of
fense of desecrating the flag. 
The evidence showed that the 
defendant used an American 
flag as a curtain in the rear 
vehicle of his van and the judge 
ruled that practice violated the 
statute. The defendant how
ever, was allowed his choice of 
sentences, thirty days of raising 
and lowering the American flag 
over the Court House or thirty days in a cell inside 
the Court House. Now can you guess who the flag
raiser in Olympia might be? 

* * * 

Chief Justice Robert T. Hunter of the State Supreme 
Court has appointed three trial judges to represent 
the State of Washington as delegates to the first 
national session of the ABA-sponsored National Con
ference for Special.Court Judges. 

This new organization is the parallel to the National 
Conference for State Trial Court Judges whose most 
famous activity is the creation and operation of the 
National College for State Trial Court Judges. The 
goal of the new organization, designed for trial judges 
in courts of specialized jurisdiction, will be similar to 
the other group. 

The Washington delegation to St. Louis will be Judge 
James Noe of the Seattle Municipal Court, Judge Lyle 
Truax of the West District Court for Clark County 
and a third judge who is otherwise pictured in this 
column and therefore deserves no further mention. 

* * * 
Speaking of Judge Noe, he also was elected to the 
Board of Governors of the North American Judges' 
Association in an unprecedented floor nomination 
and struggle Jed by Spokane District Court Judge 
Kathryn Ann Mautz and aided by a tough and deter
mined band of the Washington judiciary. 
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THE GREASE PENCIL LOG 

Every lawyer needs a system for keeping a bird's 
eye view of his work in progress. When Dwight 
McCarthy wrote his original text on "Law Office 
Management" some thirty years ago he recommended 
the use of a tickler file. I have read dozens of articles 
since which are equally enthusiastic in support of the 
tickler box but it has never worked for me. When I 
get rushed and behind in my work the slips accumu
late and the whole system collapses. I have talked to a 
good many other lawyers who have had a similar 
experience. 

In our office the account receivable ledger cards of 

Matter Atty. Asst. Assgd. Last Step Date 

each lawyer are kept in a separate tray with a separate 
code coloring. This simplifies posting for the book
keeper who has a relatively few cards to go through in 
any given tray. The principal function, however, of 
the segregation is the convenience of placing the 
entire tray on the responsible attorney's desk at the, 
end of each month fo.r review and billing. Each card 
reflects not only the bash disbursements and charges 
but the time devoted/ to the matter, the nature of the 
matter, the next step 

1
and the target date. 

It had been my custom to fill a legal sized tablet 
with notes of things to do each month when I re
viewed the ledger cards. This, too, was not satis
factory. Nick DeMeo of Santa Rosa, California, tells 

Prepared by the Committee on Law Office Economics 
and Management, Richard D. Reed, Seattle, Chairman, Harry 
E. Hennessey, Spokane, Editor. 

This column is a clearing house for better ways to run the 
law office. Contributions are solicited from all members of 
the Bar and should be sent to the editor at Post Office Box 
324, Spokane, Washington 99210. 

Office Practice Tips 

me that he uses a grease pencil on a large chart for all 
of the firm's business. Some Seattle firms have ex
perimented with magnetic boards and other write-in 
devices on large charts but have bogged down. 
Because of the volume of small matters which I 
handle I concluded that I should keep my log in a 
standard size ring book on my desk. Experience has 
shown that an 8-1/2 x 11 ring book with a two-inch 
ring is the proper size for my use. I presently have 
twelve tab sheets and thirty-three V.D.P.-M.198 plas• 
tic sheet protectors. 

I have developed a form, illustrated here, which I 
use on two opposite sheets showing the name of the 
matter , last step, date of last step, next step and 

NEXT STEP TARGET DATE 

Mo. Day 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

target date. This form is inserted in the plastic sheet 
protectors and a grease pencil is used to write the 
entries. Changes are effected by simply wiping off the 
grease pencil entry with a piece of paper towel 
dampened with a spot of lighter fluid from a standard 
lighter fluid can. My present categories are as follows: 
Urgent, Probate Wills, Probate Administration, 
Guardianships, Corporations, Real Estate, Civil, 
Miscellaneous, 1970, Divorce, Wills, Community 
Property Agreements. As things build up in miscel
laneous I automatically develop new categories. 

No system is perfect but this is the best I have 
found to date. If the matter is entered at the time it 
comes into the office either the lawyer or his secre
tary can keep up the log with a minimum of effort 
and at least know how far in the hole he is on every 
matter he is responsible for. 

Harry E. Hennessey 
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~ Lawyer/Public 

Results of the latest state bar survey-made of and 
for the State Bar of Georgia- now are being circulated 
among lawyers around the country, and they are not 
inspiring any great gasps of surprise. 

The findings tend to show 
that what's been discovered 
about lawyers' incomes, image 
and fee and office-management 
problems in some other states 
also is true about lawyers in 
Georgia. 

But Georgia's survey did 
mark one first: It was the firs t 
to document, in dollars, the 
effectiveness of keeping the 
client informed. ,/ 

"One-third of the lawyers in Georgia reported they 
do send copies to clients regularly," the report says. 
"These have a median income of $22,000. The two
thirds who do not .. . found that their income was 
$5 ,000 less, or $17,000." 

The report tells Georgia attorneys that to improve 
the lawyer-client relationship , they should "develop 
the habit of sending the client copies of all papers, 
documents, pleadings and correspondence in the 
handling of his case. 

"Experts agree that this is good public relations. 
The client appreciates knowing that something is 
being done about his problem. And it often makes it 
easier to collect the fee since the client is more aware 
of the lawyer's efforts in his behalf." 

The report suggests that a lawyer should have his 
secretary automatically make an extra copy of all 
papers and send them to the client marked "for your 
information ." 

On the subject of letting the client know about his 
lawyer's efforts , the earlier landmark Missouri Bar 
Survey commented: 

"Among laymen, the success of result ranks far 
below the lawyer's effort, the complexity of the case 
and ability to pay as a factor in determining the fee. 
Since effort expended by the attorney assumes its 
rightful importance in the layman's thinking, the 
attorney who fails to communicate his effort to his 
client fails in a key area of lawyer-client 
relationships." 

Its recommendations: Telephone, night or day, 
developments in the client's business; send the client 
copies of virtually everything; send letters of ex
planation or background from time to time ; itemize 
completely the statement for servjces. 

Roy C. Mitchell 
Director of Professional Activities 
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0 Twenty Years Ago 

Order at the Bar. The governors did it. Apparently , 
the meetings of the Washington State Bar Association 
had become so unruly that it was deemed necessary 
to establish rules. Robert's Rules of Order were not 
enough so four lengthy additions were adopted. One 
was to the effect that no mem- .. ..., ..... ..,. __ 
ber could speak more than five 
minutes except by special per
mission or an approving vote of 
the members present. It would 
be interesting to find how many 
times this was enforced-if ever. 
The nice thing, of course, about 
all such is that they are so 
easily, quickly, and completely 
ignored. 

81 

Eighty-one new lawyers were admitted. The list 
sparkles with those who have since achieved high 
place so we cannot especially mention any. However, 
one young lawyer had become an author. Mary Ellen 
Krug published in Good Housekeeping the article 
"A void That Garnishment". Maybe Mary Ellen 
should now add an addendum telling what to do if 
you cannot avoid it. 

At the Lincoln Day Banquet of the Tacoma Bar 
Association, Donald Eastvold spoke briefly on the 
trials and tribulations of the young lawyer. Inci
dentally, why does not someone speak some time on 
the tribulations during trials of older lawyers? 

Deaths 

Tacoma lost Joseph H. Gordon, Sr., who had 
served on the Board of Governors. He was survived by 
little Joe, who has held about every position at the 
Bar, including at least one in the American Bar 
Association. 

Relaxation 

Editor Rupp felt there should be preserved for 
posterity two saloon signs of New York bistros. 
Separately stated, they read: "We do not serve 
women, you have to bring your own" and "Due to 
prevailing conditions, we must insist on only one 
customer to a drink". He could find none which 
admonished "Only one drink to a customer". 

Study on the part of the editor apparently taught 
him that these signs had come up from the days of 
the Romans when, of course, a saloon was a saloon
not a cocktail bar. 

Happy Valentine's Day to all! 

David J. Williams 



Why were the Chicago Eight charged with 
conspiring to cross a state line with intent to incite a 
riot, rather than the substantive act? Why were four 
blacks charged by the King County prosecutor with 
conspiring to prevent construction workers at the 
University of Washington from exercising their trades 
rather than the substantive act? Why were Dr. Spock 
and four others charged with conspiracy to counsel, 
aid and abet violations of the Selective Service Act, 
rather than the substantive act? 

You may find the answer to 
all three questions in The Trial 
of Dr. Spock by Jessica Mitford 
and United States v. Spock, 416 
F.2d 165 (1st Cir. 1969), 
because of the common de
nominators present in all three 
questions-political dissent and 
conspiracy. 

Time has listed the trial of 
the Chicago Eight (now seven) as one of the top ten 
events in the· law which seemed to it to have had the 
greatest impact or to symbolize the most important 
events-"A trial that may shrink the limits of political 
dissent." 

The conspiracy charges against Tyree Scott and 
three others accused of plotting to stop construction 
projects at the University of Washington were dis
missed December 17 by Justice Court Judge Bill 
Lewis. The judge ruled that the state had failed to 
provide sufficient evidence of a conspiracy. He said 
he would not allow testimony about property damage 
during the September 23 demonstration at the 
campus unless there first was a showing that the acts 
resulted from a conspiracy. "These men are not 
charged with tipping over a truck," Judge Ltwis said. 
"You have to prove there was a meeting of the 
minds-an actual conspiracy." Lem Howell, in arguing 
that there was no showing of a conspiracy, stated that 
the charges were politically motivated by a segment 
of the community. 

Jessica Mitford finished her book, The Trial of Dr. 
Spock in May 1969. The Court of Appeals for the 
first circuit on July 11, 1969 reversed the con
victions, dismissing the charges against Dr. Spock and 
Michael Ferber and directing new trials for Rev. 
William Sloane Coffin, Jr. and Michael Goodman. The 
book in many aspects is an appellant's brief in lay
man's language urging reversal. Part III, Chapter 5, 
"The Charge and the Verdict", and Part IV, Chapter 
2, "Guilty as Charged by the Judge", proved to be 
the arguments that prevailed on appeal. 

Eighty-five-year-old Judge Ford, sua sponte, put to 
the jury, in addition to the general issue of guilty or 
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not guilty, ten special questions to be answered 
"Yes" or "No". In reversing the court stated, "In 
criminal cases, outside of a special, narrow area, the 
government is not only without precedent, but faces 
a formidable array of objections." 

Circuit Judge Coffin dissented in part. He would 
have granted acquittals to all four defendants, "Since, 
in my view, whatever substantive crimes of aiding, 
abetting, and counseling or whatever more specific 
conspiracies may have been committed, the crime of 
conspiracy, as charged in the indictment, was not." 

Why did the government charge conspiracy? 
The underlying theory of criminal conspiracy is to 

have to wait for the substantive offense, maybe to 
wait too long; the potency of conspiratorial conduct 
cannot be ignored. 

The dissenter scores the majority for establishing a 
definition for conspiracy which fails to provide a 
basis for prediction of the legal consequences of 
future conduct. 

The basic conspiratorial written agreement in 
question was "A Call to Resist Illegitimate Au
thority". The majority characterized the agreement as 
being political and having both legal and illegal 
sections. 

The Court held that an individual's specific intent 
to adhere to the illegal portion may be shown in one 
of three ways: (1) proof of prior or subsequent un
ambiguous statements; (2) proof of commission of 
illegal acts; (3) proof of subsequent legal acts clearly 
undertaken for rendering effective the advocated 
illegal action. 

The dissenter pointed out that, under this last test, 
were a janitor at the church to have signed the "call" 
and subsequently to have volunteered his services to 
tidy the pews for the turn-in of draft cards, he would 
have metamorphosed into a conspirator. 

The dissenter opined that such diverse groups as 
clergy concerned, a consumers' boycott of California 
grapes, a parents' group for so-called "freedom of 
choice" plans within a southern school district might 
find themselves facing a conspiracy indictment. He 
observed that the ranks of individuals enlisted in a 
controversial public cause would visibly shrink if they 
knew that the jury could find them to be members of 
a conspiracy on the basis of either their subsequent 
statements or legal acts. 

The irony of the majority's rationale was that 
neither Coffin nor Goodman became culpable until 
he made a statement or executed an act which con
stituted the substantive offense of aiding, abetting, or 
counseling draft evasion. 

The dissenter's point was how much better in the 
First Amendment area to charge the substantive 
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crime, where possible, rather than conspiracy. 

The dissenter in closing stated: 

" ... this is a landmark case and no one, I take 
it, supposes that this will be the last attempt by 
the government to use the conspiracy weapon. The 
government has cast a wide net and caught only 
two fish. My objection is not that more were not 
caught but that the government can try again on 
another day in another court and the court's 
rationale provides no meaningful basis for predict
ing who will find themselves within the net. 
Finally, there is the greater danger that the casting 
of the net has scared away many whom the 
government had no right to catch." 416 F.2d at 
191-2. 

Why conspiracy? 
Jessica Mitford writes that the government at

torneys considered conspiracy to be a handy charge 
to use in political cases. Each member of a conspiracy 
becomes liable for the statements and actions of 
every other member, whether or not he has ever met 
the other members, whether or not he is aware of 
what they said and did. 

The first circuit pointed out that this principle 
demonstrated a fundamental error in the govern
ment's approach. The government had introduced 
numerous statements of third parties alleged to be 
co-conspirators. The court stated this was improper 
where the conspiracy did not have purely illegal 
purposes. The specific intent of one defendant is not 
ascertained by reference to the conduct or statements 
of another even though. he has knowledge thereof. 

Jessica Mitford gives a thumbnail sketch of the use 
of conspiracy charges in this country. Criminal con
spiracy charges were first used in America in 1806 in 
the famous Philadelphia cordwainers' case, in which 
the court ruled that a strike with the object of 
securing an increase in wages was a criminal con
spiracy. Until concerted labor activities were legalized 
more than a century later during the New Deal, 
conspiracy was used again and again as a convenient 
and effective weapon for the suppression of labor 
unions. 

Conspiracy had a great revival in the days of 
Senator Joseph McCarthy's ascendancy. In 1948, it 
was invoked against leaders of the Communist Party 
under the Smith Act. Eventually most of the con
victions were reversed by Courts of Appeal or the 
U.S. Supreme Court, but the reversals were all based 
on technicalities and the basic conspiracy doctrine 
was left undisturbed by this Court's ruling. 

Alan Dershowitz, professor of law at Harvard 
University, in his review of the book concluded: 
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"The decision to prosecute Dr. Spock for con
spiracy and the manner in which it was done was a 
national disgrace. There are no signs that anyone 
in authority is learning any lessons. We can antici
pate more. We cannot afford more." 

Ramsey Clark, champion of the liberals, still 
justifies his action: 

"I have always had grave doubts about conspiracy 
charges in a legal sense, and I have doubts about 
the Spock case. But, at the time, the essence of all 
the events leading up to the march on the Penta
gon indicated a common course of action in which 
these individuals were primary participants. One 
could believe that Spock was morally right-as I 
may have, in fact-and still believe that the laws 
had to be enforced. As the nation's chief law
enforcement officer, I had the duty to prosecute 
Spock and the others when, in my judgment, the 
facts showed a violation of the law. If you don't 
enforce the law, it becomes shapeless." Richard 
Harris "Annals of Politics" The New Yorker, Nov. 
8, 1968, p. 136. 

But why conspiracy? 

ARTICLES OF NOTE 

Bloom, Murray Teigh, "Time to Clean Up Our 
Probate Courts," Reader's Digest, January 1970. 

Chasan, Daniel Jack, "Law-People Who Are 
Accused of Being Mentally Ill Have Fewer Rights 
Than Suspected Criminals," Seattle Magazine (Jan. 
1970). The names of Mifflin, Ringold, Niles and 
Estep appear in this article regarding the right to an 
attorney in a commitment hearing to a mental 
institution. 

McConnell, Jon P. and Martin, J. David, "Judicial 
Attitudes and Public Morals," 55 A.B.A. J. 1129 
(1969) 

Peck, Cornelius J., "An Exercise Based Upon 
Empirical Data: liability for harm caused by stolen 
automobiles," 3 Wisc. L. Rev. 909 (1969). 

Soukup, Judge David, "A Jail That Does More 
Than Imprison," Puget Soundings (Dec. 1969). 

Wolfstone, Leon L., "The Role of the Attorney in 
the Investigation and Preparation of the Personal 
Injury Case," 18 DePaul L. Rev. 501 (1969). 

Wright, Judge Eugene A., "What Is 'Proper 
Authority' Under Canon One?", 5 3 Judicature 154 
(1969). 

Wright, Judge Eugene A., "Progress Toward Legal 
Internship", 53 Judicare 184 (1969). 
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PUBLIC SECTOR 
LABOR RELATIONS 

New York City, Miami Beach 
and Seattle - these are the three 
cities that the Practising Law Insti
tute will present its seminar on 
"Public Sector Labor Relations". 
The program in Seattle will be 
presented on March 13-14 from 
9:00-5:00 P.M. at the Olympic 
Hotel. The registration fee is $75. 
All registrants receive, at no addi
tional cost , the course handbook, 
"Collective Bargaining for Public 
Employees". 

This program is designed to 
orient both "management" (Gov
ernment) and labor in the basics of 
collective bargaining in the public 
sector. Practical solutions to today's 
problems in this fast-developing area 
of the law will be offered by an 
outstanding national panel of exper
ienced public and private officials 
and attorneys, representing both 
sides. 

Wanted and Unwanted 

For Sale: C.J.S. complete to date; 
U.S. Supreme Court Reports, 
Lawyers Edition, including Rose's 
Notes, Digest and Citator; make 
offer. Morrison and Bailey, 1700 
Standard Plaza, Portland, Oregon, 
97204. 

For Sale: Complete set of USCA 
for sale, up-to-date and in excellent 
condition. Less than one-half of 
replacement cost. Stan Atwood or 
Pat Sferra, Suite 1010, 4th and Pike 
Bldg., Seattle, 98101, MA 4-6960. 

For Sale: Wash. Reports - 3: 
vols. territorial, all vols. 1st ed., and 
all vols .. 2nd ed. through vol. 68. 
James M. Ballard, Rt. 2, Box 225, 
Anacortes, Wash. 

Deadline for the next issue of the 
Bar News is February 6, 1970. 

Western States Bar Conference 
to be Held February 26-27 

The annual meeting of the West
ern States Bar Conference will be 
held February 26-27 , 1970, in the 
Broadmoor Hotel, Colorado 
Springs, Colorado. 

Members of the Washington 
State Bar wishing to attend will be 
appointed official, non-expense
paid delegates of the State Bar by 
communicating with the Washing
ton State Bar office. 

Room reservations for the 
Western States Bar Conference may 
be obtained by writing direct to the 
Broadmoor Hotel, Colorado 
Springs, Colorado. Please send a 
copy of your reservation letter to 
Western States Bar Conference, 203 
Kearns Bldg., Salt Lake City, Utah 
84101; also a copy to the Washing
ton State Bar office. 

Notices (D 

WILL INFORMATION SOUGHT 

Anyone who has any informa
tion regarding the last Will of Oliver 
Sigurdson, please contact Alfred J. 
Kucklick, 923 South K Street, 
Tacoma 98405. FU 3-5861. The 
Will most probably was executed 
either in Seattle or Tacoma. 

Would the attorney who holds 
the last Will of Mandella Hodges, 
recently deceased, please contact 
her daughter, Mary Louise Picou, 
405 Lake Avenue W., Kirkland 
98004. VA 2-9075. 

Anyone who may have drawn a will 
in March of 1939 for Father 
William J. O'Brien, who at that 
time was a pastor in the Bellingham 
area, please contact Philip H. 
DeTurk , 706 Meridian North, 
Puyallup 87371. 

LAWYER PLACEMENT SERVICE 
By DAVID L. BROOM 

The Young Lawyer's Committee of the Washington State Bar Association operates 
a Lawyer Placement Service at the State Bar Office, 505 Madison Avenue, Seattle, 
Washington, 98104, and at the Spokane County Law Library, Paulsen Building, 
Spokane. The service is available to members of the Association and recent law 
graduates seeking legal opportunities and employers seeking legal personnel. The 
service is offered without cost to either the applicant or prospective employers. The 
following are summaries of a few of the many applications on file: 

l. Upper-one-third graduate of Washington Law School, currently estate 
and pension plan counselor for insurance company, seeks general corporate 
practice in Seattle area. 

2. Peace Corpsman desires position with governmental agency or private 
organization in fields of environmental control, conservation or community 
development. Admitted in Washington in 1967. 

3. 1966 Washington graduate, Army captain currently working in procure
ment and contracts, applying for private practice position involving trial 
work. 

4. Young NYU Law School graduate, currently trust officer for bank in 
Illinois, wants to relocate in Washington in corporate staff counsel position. 

5. Sole practitioner in Northwest Washington city seeking lawyer to join 
with him as equal partner immediately. 

6. Southwest Washington county seeking deputy prosecutor to begin at 
$850-900. Private practice permitted using county office space. 

Further information regarding the above can be obtained at either 
location. 
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@ calendar 

February 14 

26-27 

28 

Advising a Small Corporation, Bridging-the-Gap ... 
Bannon Auditorium, Seattle University 

Western States Bar Conference .. . Colorado Springs, 
Colorado 

Consumer Protection, Bridging-the-Gap ... Bannon 
Auditorium, Seattle University 

March 7 

13-14 

Professional Corporation, State CLE . . . Seattle 

Public Sector Labor Relations, PLI Program .. . 
Olympic Hotel, Seattle 

14 

April 4 

Professional Corporations, State CLE . .. Olympia 

Professional Corporations, State CLE ... Yakima 

11 

May 9 

June 19-20 

Civil Rights Law, State CLE . . . . . Seattle 

Professional Corporations, State CLE .. . Spokane 

Damages, Settlement & Evidence, A TL seminar ... 
Portland, Oregon 

Results of January 
Washington State Bar News Poll 

1. I favor the proposed Limited License to Practice Rule printed 
on page 21 of the December Bar News. . . . . . . . . . . . . . . . 18 

2. I favor the proposed Limited License to Practice with some 
modifications which I propose and attach. . . . . . . . . . . . . . 4 

3. I oppose the concept of a Limited License to Practice. . . . .. 40 

r-------------------------7 
I Washington State Bar News Poll 

: What's Your Opinion on Revision 
lof the Rules of Discipline? 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1. Should the Board of Governors be vested with discretion to 
release information regarding the pendency of proceedings 
and the status thereof in cases where the acts complained of 
have already received publicity and where the guilt of the Yes No 
accused attorney may appear persuasive? . . . . . . . . . . . . D D 

2. Should the Disciplinary Board be vested with the power to 
suspend the accused attorney's right to practice law 
simultaneously with the institution of disciplinary pro
ceedings where it appears that continuation of practice 
during pendency of the proceedings is not in the best Yes No 
interests of the association or the public? . . . . . . . . . . . . D D 

I You are invited to write a letter (as briefly as possible) explaining why 
I you voted as you did. 

I Please clip this ballot and mail to: Editor Washington State Bar News, 1 

1 1608 Exchange Bldg., Seattle, Wash. 98104. .JI L ________________________ _ 
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SPRING CLE PROGRAMS 

"Professional Service Corpora
tions" and "Civil Rights Law: An 
Exploding Field for Every 
Lawyer." 

Those are the topics for this 
Spring's State Bar Continuing Legal 
Education institutes. 

The institute on Civil Rights 
Law: An Exploding Field for Every 
Lawyer (April 11 in Seattle) will 
present just what the topic implies, 
P. Cameron DeVore of Seattle, CLE 
committee chairman, said. 

"The panel will concentrate on 
the great number of laws, some new 
and some more than a hundred 
years old, which are becoming 
important to every general practi
tioner," De Vore said. "Every 
attorney whose clients include an 
employer or a real-estate interest of 
any kind, for example, needs to be 
up to the minute on these laws and 
their interpretations." 

Chairman of the panel will be 
Burroughs B. Anderson of Seattle , 
who also is chairman of the State 
Bar's Civil Rights Committee. 

The institute on Professional 
Service Corporations will be pre
sented March 7 in Seattle, March 14 
in Olympia, April 4 in Yakima and 
May 9 in Spokane. Chairman is. Paul 
R. Cressman of Seattle. 

Meetings Held by State Bar 
Association During December: 

5 Public Relations 
5 Legal Education Liaison 
5 Disciplinary Hearing 
9 Disciplinary Hearing 

12 Continuing Legal Education 
12 Legal Aid 
12 Bar-Bench-Press 
12 Board of Governors 
12 Board of Bar Examiners 
13 Board of Bar Examiners 
19 Disciplinary Board 
19 American Citizenship 
19 Communist Activities 
19 Lawyer Referral 
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From what we read in legal publications the use by lawyers of 
trained lay assistants on non-legal work has become increasingly 
popular and effective. 

We aren't surprised. Not after 77 years of acting as lay assist
ant to lawyers handling corporation work-thus far to well over 
a quarter million lawyers, with additional thousands of new 
lawyer-customers joining ,the roster every year. 

CT saves the lawyer time, money, effort.CT handles assigned 
lay duties responsibly. CT follows the lawyer's instructions. 

Want that kind of lay assistance on your incorporation, quali
fication, merger, amendment, withdrawal or dissolution work? 

In which state or Canadian province? 

THE CORPORATION TRUST COMPANY • CT CORPORATION SYSTEM • ASSOCIATED COMPANIES 

CT CORPORATION SYSTEM, 1218 THIRD AVENUE, SEATTLE, WASHINGTON 98101: 

I am a lawyer. I want to know how CT services on corporation matters will give me more time 
to devote to law work. 

NAME __________________________ _ 

FIRM ____ _____ _________________ _ 

ADDRESS ______ ___________________ _ 

CITY __________________________ _ 

STATE _________________ ~7..IP ________ _ 
701 
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