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PROPOSED UNIFORM RULES OF EVIDENCE DISCUSSED 
PRO AND CON 

The Superior Court Judges' Association is considering adoption this September of 
proposed Uniform Rules of Evidence. Following is a discussion - pro and con - of 
those rules. 

PRO THE RULES 
,, !.B'y 'EDWARD E. HENRY* 

The Uniform Rules of Evidence are the result 
of more than twenty-five years of effort by the 
bench and bar and the American Law Institute. 
They have been approved by the American Bar 
Association, August 8, 1953, and later by the 
American Law Institute. They have now become 
the latest expression of experts in the field of evi
dence and have been under consideration for 
adoption in several states in the United States.1 

Many of us believe that the Uniform Rules of 
Evidence should be adopted by a rule of court 
rather than by the legislature - first, because most 
of the rules of evidence are judge-made anyway, 
and, second, because rules of court have conspicu
ous advantages· in that they are made by those 
familiar with the requirements of practice and are 
interpreted by those who make them and are in 
sympathy with them. Changes may more frequently 
be made as needed than if the matter were left 
strictly to the legislature. Rules may be tested and 
shaped by the requirements of litigation. Experi
ence shows that when procedure is governed by 
rules of court, the tendency is to make adjective 
law simple and effective and properly subsidiary to 
the substantive law. The legislature is more con
cerned with and has more time for the increasingly 
numerous problems of substantive law. 

It has also been suggested by trial lawyers and 
many members of the judiciary that it would be of 
great assistance in the preparation and trial of a 
lawsuit if the trial lawyer and the court had at their 
disposal for ready reference a simple and concise 
publication of the Rules of Evidence so that they 
may be considered and used in the same manner 
that the Rules of Civil Procedu.re are now used by 
the bench and bar.2 

These rules are designed to bring the law of 
evidence in line with the modern theory of trial 
practice which is consistent with the theory and 
philosophy of the Rules of Civil Procedure, and 
that is, that the purpose of a lawsuit is to deter
mine the facts regardless of where the chips may 
lie. Our rules of evidence have been formed 
through centuries of experience from the common 
law of England to the present time. Many of the 
rules were promulgated in the days when the 
purpose of a lawsuit was principally an adversary 
proceeding to determine which side had the 
sharpest lawyer and which side the best witnesses 
and which side would win, regardless of the justice 
of the cause. 

The basic premise of the uniform rules is that 
most of the law of evidence is good, but there are 
definite defects which should be corrected; that 
there is need for clarification and simplification of 
accepted principles. 

The rules have the advantage of brevity; they 
cover the whole subject of evidence in seventy-two 
rules. They are limited to a statement of governing 
principles to be applied through the usual judicial 
process. This is similar to the manner in which our 
Rules of Civil Procedure are considered.3 

While it may seem on first blush that some of 
these proposed rules tread in unfamiliar territory, 
it seems to me that upon careful examination of 
them and the reasons given for them, the average 
trial lawyer and trial judge will find that they are 
reasonably designed to permit the trial court to 
arrive at the truth in the controversy and that their 

use will not prejudice in any degree the rights of 
the litigants. 

Probably all the rules are in effect in one or more 
respects in various jurisdictions.• To that extent, 
they have been tried out. If experience indicates 
that after a reasonable trial some of them should 
be changed, that could simply be done by court 
rule rather than by the necessity of legislative repeal 
or revision. 

At the last annual meeting of the Superior Court 
Judges' Association, September 4, 1963, the Sub
committee on the Rules of Pleading, Practice and 
Procedure" by unanimous approval of the com
mittee, moved that the rules be adopted by court 
rule of the Superior Court with certain ex
ceptions.• 

As a result the following motion was adopted·: 
"The Uniform Rules of Evidence will be con

sidered favorably for adoption at the September, 
1964, meeting of the Washington State Superior 
Court Judges' Association for an effective date of 
January 1, 1965. The Association requests the 
Washington Reporter System to publish in advance 
sheets the Uniform Rules of Evidence. We invite 
comments from the Washington State Bar Asso
ciation and all the lawyers and other persons inter
ested in these." 

This motion seemed to have the overwhelming 
support of the judges of the Superior. Court who 
were present at this meeting. Thus it is probable 

(Continued on Page 22) 

C.L.E. CERTIFICATES TO BE 
AWARDED 

As a small token of appreciation for their 
excellent efforts in Continuing Legal Edu
cation, the fourteen panelists who appeared 
on the two traveling programs during the 
past year will be awarded commemorative 
certificates at the Annual Meeting in Spo
kane in September. 

Those scheduled to receive certificates for 
their presentations on "Practical Aspects of 
Probate Practice" are James H. Madison, 
Seattle, Chairman; Paul J. Allison, Spo
kane; Robert F. Brachtenbach, Selah; 
Robert L. Fletcher, Seattle; David C. 
Hutchison, Vancouver, and John A. West
land, Kennewick. 

For their efforts on "Legality of Competi
tive Business Practices Under State and 
Federal Law," the following will be recipi
ents: Robert W. Graham, Chairman, and 
D. Wayne Gittinger, Vice-Chairman, both 
of Seattle; Arthur A. Lundin, Spokane; 
Nicholas B. O'Connell, Jr., Seattle; 
Cameron Sherwood, Walla Walla; Daniel 
C. Smith, Tacoma; Albert E. Stephan, Se
attle, and Alan P. Vandevert, Tacoma. 

In addition, a pat on the back to these 
gent1emen, next time you see them, certainly 
would be appropriate. 
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ETHICS COMMITTEE ISSUES 
TWO OPINIONS 

The Legal Ethics Committee, Washing
ton State Bar Association, has issued the 
following opinions. 

No. 14.5. Re: Requests to Churches 
The Legal Ethics Committee ,has been 

asked for an opinion concerning the pro
priety of the action of a church in requesting 
members to make provisions for the church 
in a will and advising that a church member 
who is an attorney has volunteered to assist 
in the drafting of such wills with or without 
charge other than the expense of materials. 

As stated, the question is really twofold. 
One is the right of the church to request its 
membt,rs to make provision for the church 
in a will. The other is the propriety of the 
attorney, a church member, offering to draft 
such wills with or without a fee. 

In respect to the first part of the question, 
it is our opinion that a church or any chari
table institution has a right to suggest to 
or request its members that they make pro
vision for the institution in their will. In
deed, this is done by numerous charitable 
or religious organizations, some even going 
so far as to furnish the actual paragraphs 
containing the bequests or have samples of 
such bequests. 

In regard to the second portion of the 
question, it is our opinion that it would be 
unethical for an attorney to volunteer to 
assist in the drafting of such wills with or 
without charge, or to permit the church to 
advise its members that the attorney will 
perform such service free of charge. While 
the intent to solicit legal business may well 
be lacking, nevertheless, such an arrange
ment would have, as its natural effect, the 
solicitation of business and thereby would 
violate the Canons of Ethics ( Canon 2 7; 
Cf. American Bar Op. 169). 

No. 146 
Newspaper Announcements of Legal 

Associations and Specialties 
You have requested an opinion of the 

Legal Ethics Committee on ( 1) the extent 
to which lawyers may go in creating news
paper publicity of new partnerships and 
new associations and ( 2) the extent to 
which lawyers may go in allowing announce
ment to the public at large of a specialty 
within the profession. 

Canon 2 7 of The Canons of Professional 
Ethics prohibits: 

"Indirect advertisements for professional 
employment such as furnishing or inspiring 
newspaper comments, or procuring a photo
graph to be published in connection with 

(Continued on Page 21) 
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LE'ITERS 
Editor: 

For the next issue of the Bar News, I would like 
to suggest the publication of the enclosed article 
entitled "Eleven vs. Thirteen." 

Since the Supreme Court is giving serious con
sideration to the·. adoption of a rule that would 
require all briefs, whether printed or typewritten, 
to be on letter-size paper, and since the Judicial 
Council has proposed a rule that would limit the 
size of all pleadings with a cut-off date some time 
in the future, I believe this article would be of 
interest to the Bar. By letter dated January 7, 
1964, I have obtained the permission of Daniel J. 
Cantor, the publisher of Law Office Economics and 
Management, for the reprint of this article. Natu
rally, appropriate credit should be given to the 
source. 

DAN REAUGH, Seattle 

Eleven vs. Thirteen 
EDWARD K. HALABY 

Nov. 1963, 4 Law Office 

'3conomics and .M" anagement 
Why legal paper? This custom of using either 

8½ x 13 or 8½ x 14 inch paper for a few purposes 
costs lawyers a fortune every year, and for what 
purpose? 

To businessmen it is a nuisance. Most of our 
clients use 8½ x 11, _letter size, files. Legal size 
papers must be folded before filing, unfolded and 
refolded when used in their files. ' 

To lawyers it is expensive and cumbersome. 
Filing cabinets, file folders, carbon paper and brief
cases all cost 15% to 20% more than letter size. It 
is cumbersome because it requires a law office to 
keep two sizes of carbon paper and copy paper or 
second sheets. 

We are inconsistent in its use. No lawyer uses 
legal size paper for correspondence. Briefs are 
written on either letter or legal size paper, by 
personal preference of the brief writer. In the same 
case one party may use one size and his opponent 
the other. 

Legal paper is wasteful. It is true that more can 
be written on a page, but in any file only a few 
papers will be legal size and half of them will be 
only partly used. 

A review of a file containing many pleadings dis
closed: 

WASHINGTON STATE BAR NEWS 

NEWS OF THE 
SUPERIOR COURTS 
By EUGENE A. WRIGHT 

Judge, King County Superior Court 

Judge John C. Tuttle (Walla Walla) 
foresees a substantial increase in number 
of counsel appointed to defend indigents in 
criminal cases in 1964. He has already noted 
a heavy load of habeas corpus cases ong1-
nating from the Washington State Peni
tentiary. 

The lawyers needed to handle such court 
appointments can expect to be imposed upon 
and underpaid. If counsel must be provided 
to each indigent in habeas corpus applica
tions and upon appeal, Judge Tuttle thinks 
they should be paid adequately. He suggests 
that the organized bar should propose legis
lation to authorize adequate fees in such 
cases. 

* * * 
How can young lawyers be taught the 

techniques of the trial of a lawsuit? The 
San Francisco bench and bar may have the 
answer. Word comes from the Bay area that 
the Superior Court judges prevailed upon 
the local bar to sponsor a series of one-day 
seminars for new practitioners. The first 
session lasted from 9 to 5 on a recent Satur
day and filled San Francisco's largest court~ 
room. 

Details have not been received, but pre
sumably such a series might include the 
following topics: 

How to have an exhibit identified and 

Document Pages Used 
1. Petition ........ ........................ . ......... 21/4 
2. Answer .......... ...................... .. ....... 4 
3. Entry..................................................... ½ 
4. Amended Answer........... ..., .............. 3½ 
5. Reply ........................................................ 11/;J 
6. Motion to Appoint Commissioner.. ...... 1½ 
7. Entry ..................................................... 1 
8. Commission .............................. .............. 2 ½ 
9. lnterrogBtories ................. 2½ 

10. Motion to Dismiss ........ ½ 
11. Entry.................................................. . ½ 
12. Motion for Judgment............... ½ 
13. Judgment Entry ................ 1 

Items 1, 3, 4, 5, 6, 8, 9, 10, 11 and 12 would have 
fitted on 8½ x 11 paper without more pages. Items 
2, 7 and 13 would· have required one more page 
each. Of two briefs filed, one was letter size and 
the other legal size. 

Papers in another routine case counted 10 pages 
of legal size paper, six of which were half empty, 
and 95 pages of letter size paper, including depo
sitions. 

Legal size pads are solely a habit, and the same 
lawyers who use them also used 8½ x 11 loose-leaf 
paper in vast quantities in college, without a 
thought that legal size paper would be more con
veriient. Which it isn't. 

Legal size paper is distinctive and a hallmark of 
the legal profession, perhaps. Is this a virtue? Is it 
a worthwhile distinction? The same could be said 
of barrister's wigs. Our distinctions should be based 
on superior knowledge and ability. Of such we 
could be proud. 

One last question, "Why do you use legal size 
paper?" 
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JUSTICE OTT APPOINTED 
Supreme Court Chief Justice Richard B. 

Ott ha~ been named a member of a special 
committee on Problems of Habeas Corpus, 
appointed by the Chairman of the National 
Conference of Chief Justices. Early this 
month, Chief Justice Ott attended a meet
ing in Washington, D.C., with Attorney 
General Robert Kennedy and executives of 
the American Bar Association, considering 
habeas corpus applications. 

admitted; how and when to make an offer 
of proof; what should be contained in an 
opening statement; how to draft jury in
structions; how to avoid leading questions; 
and how to impanel a jury. 

* * * 
J='resic!i11g J u_gge SJpry ];!irqseye,,ha,s je-

veloped a technique for the special process
ing of protracted cases in King County. 
After two months of experience, the method 
has received high praise from Seattle 
lawyers. 

Upon request special cases may be as
signed, four weeks in advance of trial, to a 
judge who conducts preliminary confer
ences. Substantial savings of time have re
sulted in these cases. 

Statistics show that the King County Su
perior Court is keeping abreast of the jury 
case load, but falling behind slightly in dis
position of nonjury cases. There is now a 
delay of nine months from date of noting to 
date of trial in jury causes and a backlog 
of 1,284 cases. The backlog of nonjury cases 
is 3,034. Cases filed in King County have 
increased from 13,000 in 1953 to more than 
20,000 in 1963. 

Judge Birdseye sets 2 2 5 cases for each 
trial week, of which 60% are jury cases. 
Two weeks in July are set aside for criminal, 
condemnation and emergency matters. No 
contested cases are tried in August. 

There has been a reduced time lag in the 
processing of state criminal -cases ·and a:p• 
peals from Seattle Municipal Court. State 
cases are given trial dates within twenty 
days and traffic appeals within sixty days. 
Appeals from other lower courts are not 
given dates for about seveIJ. months. 

* * * 
The Superior Court of King County again 

participated in the training sessions of the 
Junior ~eague of Seattle. For the last nine 
years judges have conducted classes, in
cluding instruction on the state and federal 
judicial systems. The instruction has been 
part of a 'one-month training program of 
provisional members. 

This year's class was conducted May 1 
by Judge George H. Revelle. Following his 
talk to the 2 5 young women, he sent them 
on a tour of the courthouse and had them 
observe a trial. Junior League officers re
ported that this was one of the highlights of 
their training course. 
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ETHICS OPINIONS 
(Continued from Page 19·) 

causes in which the lawyer has been or is 
engaged ... and all other like self-lauda
tion .. .. " 

The second portion of Canon 2 7 adds: 
"Publication in reputable law lists in a 

manner consistent with the standards of 
conduct imposed by these Canons of brief, 
biographical and informative data is per
missible." 

A number of opinions have been rendered 
under Canon 2 7 on the questions posed 
above, both by the Legal Ethics Committee 
of the American Bar Association (No. 182, 
No. 276, Informal No. C-447 and Informal 
No. 529), and by the Legal Ethics Com
mittee of Washington State Bar Association 
(No. 55, Nos. 73 and 74 and No. 107). 
These several opinions make clear that it 
is not proper for lawyers to announce the 
opening of a new law office, the formation of 
a new partnership, or the addition of a new 
member through a paid notice or advertise
ment in a newspaper. 

Most of the opinions referred to do not 
deal, however, with the question of news 
stories as distinguished from paid notices or 
announcements. The committee recognizes 
that there is a public interest in the forma
tion of new law partnerships, the opening of 
new law offices, or the addition of new 
members to a law firm which justifies the 
newspaper in running a news story relating 
thereto. The question arises as to what co
operation a lawyer may properly give the 
newspaper in connection with such news 
story. 

Informal Opinion C-44 7 (May 26, 1961) 
of the Legal Ethics Committee of American 
Bar Association states: 

It is " ... improper for a lawyer to 
request a newspaper to carry information of 
this sort as a news story. Canon 27 prohibits 
indirect -advertising 'such as furnishing or 
inspiring newspaper comments.' If the news
paper considers the matter of sufficient note 
to carry a news story on its own initiative, 
there would, of course, be nothing improper 
in its doing so ( either from the newspaper 
standpoint or from the lawyer 's stand
point) ." 

The New York Supreme Court, Appellate 
Division, recently censured four partners of 
a New York law firm for participating in 
producing a story in Life magazine on be
hind the scenes operation of a typical law 
office. The article contained pictures and 
many self-laudatory references · :which the 
attorneys had approved. (In re Connelly, 
240 N .Y.S.(2d) 126, May 14, 1963.) How
ever, the court pointed oufthat" .. . where 
a newsworthy or public interest article, pub
lished in a newspaper or magazine, is in 
good taste, a charge of a violation of Canon 
27 is not necessarily made out merely by 
proof of a lawyer's cooperation in the pub
lication .... But .. . the attorney is warned 
that he may not properly encourage lauda-
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YOU AND YOUR CLIENT 
(NoTE: This column is prepared · by the Public 

Relations Committee in an effort to assist lawyers 
to learn of workable devices and procedures which 
may help improve working relationships with the 
public.) . 

Attention is called to an article by the 
Honorable Eugene A. Wright of the King 
County Bench, published in the March
April , 1964, issue of Case and Comment 
entitled " Keep the Client Informed." Judge 
Wright's article endorses ten techniques to 
establish solid communication and under
standing between the lawyer and client. 

These ten techniques are -summarized as 
follows: 

1. Explain the fundamentals and issues 
involved, whether it be a probate matter or 
a divorce case. 

2. Talk in lay language. 

3. Acquaint the client with the tools of 
the lawyer's trade - his library and law 
books. 

4. Explain to the client his duties as well 
as his rights. This is especially important 
in fiduciary matters. 

5. Have the client accompany the lawyer 
in investigation and preparation . of the 
case. 

6. Acquaint the client with the courtroom 
and the procedure involved in his case. 

7. Keep the client informed by furnish
ing copies of documents and correspondence. 

8. Keep the client informed as to the 
present stage of the lawsuit and an estimate 
of when the matter can be brought to a 
conclusion. 

9. Keep the client informed of communi-

tory statements ... or collaborate in their 
preparation." 

Commenting on the Life article and the 
censure opinion of the New York Court, the 
American Bar Journal ( August, 1963) 
editorialized: 

"Had Life obtained independently the 
material it published, there would have 
been no objection to its publication. We 
concede the 'public right to know what goes 
on in an important area of American 
Society.' But that public right does not 
justify a law firm in furnishing the material 
for and authorizing the publication of an 
article advertising and touting its services." 

Your committee would suggest the follow
ing guidelines with respect to announce
ments of the opening of new offices, new 
associations and specialties: 

1. A paid publication or announcement 
relating to the opening of a new law office, 
the addition of members to a law firm, the 
formation of a new partnership, or change 
of law office address is improper. 

2. It is permissible to notify a newspaper 
that a new law office is to be opened, or a 
new law firm · organized, or a new m:ember 
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SUPREME COURT 
REPRIMANDS ENGLISH 

Daniel J. English, Everett, has received 
a reprimand from the Washington State 
Supreme Court for failure to file income tax 
returns for 1955-1958. 

BOOKS - COMING AND GOING 
Andrews & Worswick, 7320 Sixth Ave., 

Tacoma, SK 2-6o88, have for sale complete 
RCW (Book Publishing) without 1963 
legislative changes, no annotations. Open to 
any reasonable offer. 

* * * 
FOR SALE: 101 vols. C.J.S., with 1964 

pocket parts and 5 vol. index. Excellent 
condition. S. E . Chafee, Box 149, Central 
Bldg., Sunnyside. 

* * * 
WANTED: Set ofMcQuillin on Munici

pal Corporations. Gerard N. Fisher, Har
rison Bldg., Bremerton. 

* * * 
G. E. Lovell, Stevenson, wishes to dis

pose of his law library for reasonable price. 

Deadline for the next issue of the 
Bar News is May 25, 1964. 

cations from the opponent including re
quests for delays and offers of compromise 
and settlement 

10. Discuss charges, including the basis 
for fees charged and situations which might 
cause a necessary adjustment in fees. Trial 
expenses in addition to lawyer's fees should 
be explained and estimated as early as 
possible. 

or associate added to the law firm. If the 
newspaper, on its own initiative, proposes to 
run a report or news story with reference 
thereto, it is permissible for a lawyer to co
operate in providing the newspaper with re
quested, factual information which is in 
,good taste. 

However, it is not proper to provide a" 
newspaper with information of a self
laudatory nature, nor is it proper to permit 
the news story to refer to any specialty or 
specialization of the attorney or the law 
firm. 

3. It is permissible and proper to mail a 
dignified announcement to other lawyers 
and to bona fide clients announcing the 
opening of a new law office, the removal of 
a law office to a new location, the addition 
of new members, or the formation of a new 
partnership. 

The mailed announcement must not 
contain any reference to a specialty or to 
specialization unless it is mailed solely to 
other lawyers, and in such case, the an
nouncement must conform to the provisions 
of Canon 46 (avoiding any detailed state
ment of special experience or expertness). 
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EVIDENCE RULES 
(Continued from Page 19) 

that the judges at their next ~nnual meeting will 
consider favorably for adoption most of the 
Uniform Rules of Evidence, with the exceptions 
indicated. 

It is thus the earnest desire of the trial judges 
of the state that members of the bar express their 
views pro and con on this important subject.7 

• Judge of .the Superior Court for King County 
1 The Uniform Rules of Evidence have supplanted, the 

Model Code and their provisions have . been more widely 
accepted by bench and bar. . , . . 

2 Jt was the opinion of the Judges committee. that the 
rules could be adopted by the Judges _of the Supenor Co_urt 
under the provisions of Article IV,_ § 24, of the Constttu
tion of the State of Washmgmn which provides as follows: 

"The judges of the superior courts, shall from time to 
cime, establish uniform rules for the government of the 

sup:t;~~r aco::i~::' derailed discussion of che rules and their 
effect on local practice, see anicle . by author in c~e forth
coming summer issue of the W ashn1gton Law Review. 

•UNIFORM LAWS, Anno., Vol. 9A, Supp. (_1963)_. 
The Uniform Rules contain portions of the_ foll':>wrng uni
form evidence aces chat have been adop~ed by vanous scares: 

Uniform Business Records as Evidence Act (RCW 
5.45); Uniform Judicial Notice of Foreign Laws. Act 
(RCW 5.42); Uniform Offioal Reports Act; Uniform 
Photostatic Copies Act (RCW 5.46); and Uniform Expert 
Testimony Act. . . 

r.The committee consisted of che following Supenor Court 
Judges: Richard J. Ennis, Chairman, of Lincol_n _County; 
B. J. McLean, Grant-Douglas Counues; Wilham H. 
Williams, S1>okane County; and Arthur H. Ward, Skagit
Island Counues. 

oThe rul~ proposed w _be, excluded refer to the follow
ing subjects: Rule ~ 1 Limtta_tt97!s on evidence of con_vietion 
of crime a, affecting cred,b,hty; Rule_ 23 ( 4) . Rtfiht to 
comment on accus.ed'! /atture to. te.st_tfy. (This 1s un
constirutiooal under our State Consc1cunon, State ,-v. Paschall, 
182 Wash. 304); Rules 46 and 47 Ch aracter, manner of 
proof and trait as proof of ,condttct; Rule 63 ( \ 1) Report, 
and finding, of public ~fficials; Rule 63 ( 16) Ftled reports 
m ,1de by persons exclunveh authorized; and Rule 63 ( 31) 
Learned treatises. 

It is the opinion of the author chat the ru)es on pre
sumptions 13, 14, 15 and 16 are not necessary and probably 
should not be adopted. . . 

7Uniform ·Rules of Evidence a_re_set forth m_Handbook 
of National Conference of Comm1ss10ners on Un1forn1: State 
Laws, 1953 Ed., p. 164 ff., and_may be found there m the 
King County Law Library. Prrnted pamphlet copies of 
Uniform Rules of Evidence are available for 30c_ a_ copy 
from rhe Office of N acional Conference of <;:otnm1ss1~n~rs 
on Uniform Laws, 115 5 East 60,h Street, Chicago, Illinois. 

* * * 
AGAINST THE RULES 
By LLOYD W. BEVER, Chairman 
Committee on Uniform Rules of Evidence 

The following review of the rules is not intended 
to be comprehensive, but should serve to warn the 
reader of the major changes proposed by the "Rules 
of Evidence" from the existing laws of the State of 
Washington. 
I. RULE-MAKING POWER OF THE COURT 

Foster-Wyman Lumber Company v. Sup,er.'oi
Court, 148 Wash. 1, construes the rule-making 
power <>iven to the Supreme Court for the State of 
Washington. The case of State v. Pavelich, . 153 
Wash. 379, has defined the Rules of Evidence as 
substantive law and it would appear to limit the 
rule-making po~er of the court concerning Rules 
of Evidence. 
II. THE RULES OF EVIDENCE 

Rule 2. This rule is inconsistent with our R.C .W. 
2.04.200 and would require ,revision regarding ap
plication of existing statutes. 

Rules 4 and 5. These rules appear to relate to 
questions of appeal rather than Rules of Evidence. 

Rule 7. This rule is intended to "wipe the slate 
clean" as to disqualification and privilege of wit
nesses. If it abrogates statutory provisions, it would 
affect the dead man statute, the statute on dis
qualification of convicted perjurers, disqualifica
tions of persons of unsound mind, or who are 
intoxicated, or who are children under ten years 
of age who appear incapable, and similar statutes 
such as R:CW. 5.60.060, R.C.W. 46.52.080, R.C.W. 
51.28.070, R.CW. 74.04.060, R.C.W. 11.04.080. 

Other areas of restricted evidence may be in
volved where no statute applies. Rule 7 may affect 
the law on wire-tapping, entrapment, and speed 
trap law. 

Rules 13, 15 and 16. These rules appear to permit 
instructing the jury oil the existence of presump-
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IN MEMORIAM 
THOMAS L. O'LEARY 

Thomas L. O'Leary, 78 , Olympia, died 
April 18. He had practiced in Olympia since 
1910 following graduation from the Uni
versity of Michigan Law School. Mr. 
O'Leary was a past-president of the Wash
ington State Bar Association. He served 
Olympia many years as city attorney and 
served two terms as Prosecuting Attorney 
for Thurston County. 

* * * 
LEO TEATS 

Leo Teats, 79, Tacoma, died April 14. He 
was a 1908 graduate of the University of 
Washington Law School. His practice span 
included two years as a Pierce County 
Deputy Prosecutor and 12 years as Tacoma 
Assistant City Attorney. 

* * * 
L. D. BOYLE 

Llewellyn D. Boyle, 68, Spanaway, died 
April 10. He had practiced in Tacoma for 
38 years. He had studied law under his 
father, the late John M. Boyle. 

AROUND THE STATE 
D. V. Morthland, Richard C. Smith, and 

James S. Scott have formed the firm of 
Smith, Scott & Morthland at 526 Miller 
Bldg., GL 7-5108, Yakima. 

Remember the Washington State Bar 
Foundation. Send contributions to the State 
Bar office. 

tions. The present law of the State of Washington 
seems contrary to these rules. 

Rule 15 also gives the trial judge the discretion 
to apply the sounder presumption where there are 
two inconsistent presumptions. 

Rule 21. Impeachment by prior conviction is 
allowed only in the case of convictions involving 
dishonesty or default statement. In a criminal case 
proof of convictions would be allowed only if the 
accused introduced evidence to support his credi
bility. 

Rule 23. This rule grants the accused the privi
lege not to testify, but allows the prosecution to 
comment on the accused's refusal to testify and 
allows the jury to draw any inference therefrom. 
Article 1, Section 9', of the Washington State 
Constitution provides that no person shall be com
pelled in any criminal case to give evidence against 
himself. 

Rule 25 ( c) requires an accused to permit the 
taking of samples of body fluids as substances for 
analyses. 

Rule 23 (3) requires an accused to submit his 
body to examination or to do any act in the 
presence of the trial when so ordered by the Judge. 

Rules 24 through 40. These rules concern privi
lege and involve public policy put into statutory 
form by the legislature of the State of Washington. 
Aren't subjects of these rules matters of public 
policy? The subjects of the rules are as follows: 

Rule 24, Definition of "Incrimination" ; Rule 2$, 
Self-Incriminations; exceptions; Rule 26, Law
yer-Client Privilege; Rule 27 , Newspapermen's 
Privilege; Rule 28, Marital Privilege; Rule 29, 
Priest-Penitent Privilege; Rule 30, Religious Belief; 
Rule 31, Political Vote; Rule 32, Trade Secret; Rule 
34, Official Information; Rule 36, Identity of In
former; Rule 3 7, Waiver of P1·ivilege; Rule 38, Ad
missibility of Disclosure Wrongfully Compelled; 
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KITSAP REPORT 
Mr. Lloyd Bever of Seattle, Chairman 

of the Washington State Bar Association 
Committee on the proposed Uniform Rules 
of Evidence, gave an interesting discussion 
on the proposed rules at our last dinner 
meeting at the Elks Club on April 2 7. 

The firm of Munro, Whitford and Powers 
has become Munro and Powers. Wallace 
Whitford has left Kitsap County to return 
to Spokane where his parents live. He will 
practice law there. Prosecuting Attorney 
James Munro says that he and Deputy 
Ric;hard Powers will hold down the fort 
without employing another deputy at this 
time. 

Arthur J. Hutton is practicing la;y in 
temporary quarters in the Admiral Theatre 
Building while his permanent office in the 
Medical Dental Building is being re-
modeled. · 

Gerard N . Fisher, formerly Assistant City 
Attorney, has been appointed by the new 
mayor, Glenn Jarstad, as City Attorney of 
Bremerton effective May 16, 1964, the date 
the resignation of Roy Holland takes effect. 
Oluf Johnsen, Judge of the Superior Court, 
and Myron Freyd, President of the Kitsap 
Bar Association, have been appointed to the 
Board of Dii;ectors of the newly-organized 
Kitsap County Mental Health Association. 

Fifteen Kitsap County attorneys partici
pated in the Law Day observances in the 
local high schools. 

HELEN GRAHAM GREEAR 

Rule 39, Reference to Exercise of Privilege; Rule 
40, Effect of Error in Overruling Claim of Privilege. 

Rule 43 declares a mistrial by the giving of testi
mony of a juror. This rule is inconsistent with 
R.C.W. 5.60.010. 

Rule 45. Evidence may be excluded in the dis
cretion of the judge where its probative value is 
outweighed by the risk that its admission will (a) 
necessitate undue consumption of time, or (b) 
create substantial danger of undue prejudice or 
confusing the issues or of misleading the jury, or 
(c) unfairly and harmfully surprise a party who 
has, not ,had reasonable . opportunity to anticipate 
that such evidence would be offered, or that its 
bearing on the issues is too remote. 

Rules 46 to 50. These rules relate to character 
or character trait and habit or custom. Rule 49 
may allow proof by testimony that a party always 
was careful or that a party always was negligent 
when performing the act in issue. · ' 

Rule 56 . This .rule would appear to allow a non
expert to testify as to his opinions or conclusions 
as to the ultimate issue presented to the trier of 
fact. · 

Rule 58. This rule removes the need for a hypo
thetical question calling for the opinion of an 
expert witness.-

Rules 59 through 61. These .rules provide for a 
court-appointed expert and constitute a major 
change in the Washington law. 

Rules 62 and 63 . These rules relate to hearsay 
rules and permit reports of public officials to be re
ceived in evidence even though the declarant is not 
present or subject to cross-examination. Likewise 
these rules would allow introduction of a pub
lished treatise, periodical or pamphlet by judicial 
notice that the publication is a reliable authority on 
the subject, or that a witness expert in the subject 
be able to testify to the same effect. 
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OLYMPIA REPORT 
To those loyal subscribers who have 

·complained concerning the absence of 
printed pastels of what's cooking in lower 
Slavobia we can only ask that they contact 
the edit~rs and publishers of this fearless 
journal. For the purpose of clarification of 
the record, be it remembered that copy was 
sent forward on the 16th day of March, 
none of which appeared in either the. March 
or April issues. An example of the non
negotiable blend of editorial humor is a so
called "Reminder," mailed from Seattle 
4-2 5-64 to the effect that the deadline for 
the next issue is 4-30-64. Oh, so? 

In the March copy it was reported: 
"Wearing a rounded, as opposed to a pointed 

goatee, retired fiddler J ?seph A. Mallery ":'as a:1 
Olympia visitor early this month. He explam~ his 
success in wooing a Spanish widow on a Mediter
ranean Cruise by saying that his Spanish and his 
dancing were supberb. Joe now lives, part-tim;, in 
Puebla Mexico (10 Oriente 206, Puebla, Mexico), 
part-ti~e in Cathedral City, California (160 Blue 
Skies Village Cathedral City, Californb), and part
time on wo~ld cruises. With his relaxed air, Joe 
could well pose for retirement advertisements. He 
looks like Exhibit A. 

"Thurston-Mason Superior Court Judge Charles 
T. Wright, however, does not look so relaxed. He is 
attending to his duties, but is in an upper body 
cast with his right arm elevated. It does not appear 
to b~ either relaxed or comfortable. While traveling 
to Olympia on the $helton Highway, Judge Wright 
was forced to take to the ditch in his Volkswagen 
to avoid a head-on collision with an oncoming car 
using the wrong lane of a two-lane roadway. It 
could have been much worse, but not for the Volks
wagen. It has had it. 

"The local Bar has been saddened by news of the 
sudden death of Edwidge Wright, wife of our 
highly regarded and greatly r~spe:ted retired_ Su
perior Court Judge D. F. Wnght. !udge Wright, 
Sr. is seriously ill in a Seattle hospital. 

,:Lacey attorney Frank Calkins is recuperating in 
St. Joseph Hospital, Tacoma, and will be returning 
to his home soon. according to latest reports. The 
firm of Calkins ~nd Stephens has d'ssolved, with 
Bill Stephens becoming General Counsel for 
Panorama City. 

"With Olympia attorney Don Cary Smith on the 
hospital list, John Kramer has joined Olympia at
torney Smith Troy. 

· '' J us\: to prove· that he still has the sparkle of 
youth, Olympia attorney Oliver Ingersoll is taking 
his family to Disneyland. The odds are favorable, 
however, that he will have so~e unused ride 
coupons for sale or ·exchange on his return. 

"New officers of the Thurston-Mason Bar are 
Harold R. Koch, President; John C. Ragan, 
Vice-President; and Larry Shannon, Secretary
Treasurer. 

"The members of the local bar are in a quandry, 
which is far from a new experience, but none-the
less real. They are trying to fit the procedures of 
the Comrades' Courts, so eloquently set out in 38 
Wash. L.R. 842-910, into the new Justice Court 
practice. They have noted, with some degree of 
satisfaction, that Comrades' Courts are instruments 
of persuasion, rather than of coercive power, and 
are, in fact, created to strengthen the litigants' com
munist morality. We are deeply moved, but are not 
certain of the direction. We can hardly wait for the 
next issue." 

Since that time, Judge Charles T. Wright 
has discarded his cast; Judge D. F. Wright 
successfully underwent open heart surgery 
in Seattle and is now convalescing in 
Shelton; Bill Stephens has undergone major 
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SEA TILE-KING REPORT 
NEW CARDS: Philip M. Lande and 

Donald A. Eide announce the association of 
Murray A. McLeod and the new firm name 
and address of Lande, Eide & McLeod, 404 
W. Meeker, Kent, UL 2-7500 .... Martin, 
Shorts- & Bever announce the admission to 
partnership of Preston Niemi and Arthur R. 
Hart at 1410 Washington Bldg .... W. L. 
Delbridge, William B. Christie, and Richard 
P. Thompson have formed Delbridge, 
Christie & Thompson at 148 "C" S.W. 
153rd, Burien, CH 4-4200 .... Rauscher & 
Moser have announced that Harold R. 
Rooks and James N. O'Connor have be
come members of the· firm now known as 
Rauscher, Rooks, O'Connor & Moser, 1313 
Washington Bldg., MU 2-1533. 

NAMES: Edward W. Allen and Lucien 
F. Marion have been elected to the Fellows 
of the American Bar Association, member
ship of which is limited to one per cent of a 
state's attorneys .... Ex-mayor Gordon S. 
Clinton, Seattle, and Albert A. King, Kirk
land, were recently named outstanding 
public official and citizen, respectively, for 
1963 by the Seattle-King County Municipal 
League .... Donald Hugh Hedges has re
turned from a three-week Army Reserve 
course in Procurement Law at the Uni
versity of Virginia Law School. ... Horton 
Smith is the new commanding officer of the 
Tacoma-based Naval Reserve destroyer 
U.S.S. Watts DD 567. 

RADIO: The Radio Subcommittee of the 
Seattle-King County Bar Association, 
Daniel J. Riviera, Chairman, has produced 
the following programs with participants as 
indicated: "The Selection and Election of 
Judges" - Judge Eugene A. Wright, George 
Klawitter, William Madden; "The Prob
lems of Re-districting)) - Slade Gorton, 
George Klawitter, M. L. Borawick; "The 
Trackless Trolley" - John N. Rupp, Dan 
Brink;· "The Obscene Publication" - Dan 
Riviera, Victor Hoff; "The Labor Law" -
Arthur Griswold, George Davies; "The 
Automobile Accident" - George Martin, 
Erle Horswill; "Parole and Probation" -
Frank L. Sullivan, William Young; "Capital 
Punishment" - Paul N. Moats, James A. 
Anderson; and "Income Tax" - Robert 
Mucklestone and Wilson Hamilton. 

PROGRAMS: Recent Wednesday 
luncheon programs of the Seattle-King 
County Bar have included: James E. New
ton, "Some Suggestions with Regard to 
Federal Securities Laws for General Prac
titioners"; Frank L. Buell, "Alaska After 
the Quake"; Irwin L. Treiger, "The 1964 
Revenue Act." BoB O'GoRMAN 

surgery in California; the spring jury term 
commenced Monday, May 4th; Frank Cal
kins has returned to his office from the 
hospital; and the famed cherry trees_ at the 
State Capital are ready to blossom as soon 
as the su·n appears. 

STANBERY FOSTER 
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SPOKANE REPORT 
On April 28th, Spokane lawyers turned 

out in force to attend a special luncheon 
with the Spokane Chamber of Commerce in 
recognition of Law Day U.S.A. Governor 
Robert Smylie of Idaho, featured speaker, 
gave a refreshing and thought-provoking 
talk entitled "There is a Law." 

Harvey Erickson, President of the Spo
kane County Bar Assn., made the annual 
presentations of the Bar Association Liberty 
Bell awards. These go to outstanding civic 
leaders who are not lawyers. The awards 
went to Neil R. Fosseen, Mayor of· Spokane, 
for his contribution to public service through 
the basic concept on which depends the suc
cessful continuation of our government 
under law; H. M. Skip Louderback, head 
of the Science Department, Ferris High 
School, for his inspiration to hundreds of 
students contributing to their development 
as individuals; and the Very Reverend 
John P. Leary, President of Gonzaga Uni
versity, for his continuing efforts to bring 
about freedom under law, and his work on 
equality for majority and minority rights. 

On Tuesday evening, April 28th, the Spo
kane County Bar Association were hosts 
for the annual Bar-Medical Banquet at the 
Ridpath Motor Inn. This brought a gqod 
turnout of both Doctors and Lawyers. This 
event is proving very successful in bringing 
about a better understanding between both 
professions. 

On Law Day (May 1st) approximately 
36 Spokane attorneys addressed classes in 
the many Spokane Public Schools, stressing 
what Liberty and Justice mean in a free 
society, and why a continued vigilance must 
always prevail to preserve it. 

Prosecuting Attorney George A. Kain has 
announced the appointment of two new 
deputy prosecutors. They are Paul J. 
Murphy, until recently an Olympia resident, 
and Norman de Pender, Colbert. 

The two replace Richard P. Guy, who re
signed recently, and John M. Klobucher, 
who left the office last fall. De Pender, who 
will work in the criminal division, is a 1936 
graduate of Gonzaga University Law 
School. He served as dean of GU's Law 
School from 1948 to 19 5 5. He practiced law 
for several years, then entered the U.S. 
Navy in 1942, and was given a disability 
retirement in 1946 as a lieutenant com
mander. Since 19 5 5 he has been handling a 
family real estate business. · 

Murphy, 45, received his law degree from 
Gonzaga in 1949, practiced briefly here, 
then began a 12-year career in Olympia 
with the Attorney General's office, serving 
as counsel to the State Employment Se
curity Department. He was graduated from 
Gonzaga University with a B.A. degree in 
1941, then served in the Army Air Force 
before returning to take his law degree. 

Murphy will represent the civil depart-
ment. · 

GR.ANT L. KIMER 
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SUPREME COURT 
PRACTICE 

By WILLIAM M . . LOWRY 
SUPREME COURT CLERK 

The Judicial Council met in Olympia 
on the 24th and 25th of April. For over 
a year and a half the Council's energies 
have been virtually monopolized by rule 
drafting chores: first there were the rules for 
courts of limited jurisdiction, now adopted; 
then the "Civil Rules for Superior Courts" 
now in the hands of local bar groups for 
consideration. 

With rule drafting comparatively qui
escent , Chairman, Chief Justice Ott, turned 
to a review of all matters pending before the 
Council. In large part these consisted of 
items for study submitted by the bench and 
bar. Surprisingly the passage of time had 
answered a significant number. Other items 
were either assigned to committee for study 
or determined to be beyond the scope of the 
Council. One item, a standard, letter size 
for all briefs on appeal, was referred to the 
Supreme Court with the recommendation 
that it be adopted. At the present time, 
many briefs are not being preserved by 
libraries because of the variance in size. 

Among the items retained for study were 
the following: 

Rule for selection of veniremen 
Indigent appeals - Counsel fees 
Rule covering availability of pre-sentence 

to jurors 
Adequate compensation for referees and 

masters 
Rule covering availability of presentence 

report to counsel for the defense 
Use of affidavits of prejudice in courts of 

limited jurisdiction 
Means of reducing expense of appeals. 
The council will reconvene on June 26th 

and 27th. 

PLI ANNOUNCES WORLD'S 
FAIR PROGRAMS 

A schedule of dates and fees for SO 
courses during the New York World's Fair 
has been announced by the Practising Law 
Institute. Over 2 SO of the nation 's leading 
specialists will share their know ledge and 
successful techniques in demonstrations, 
lectures, panel discussions and workshops. 

To fit lawyers' vacation plans, programs 
are offered in 2-day (9 a.m.-4:30 p.m.) , 3-
morning (9 a.m.-1 p.m.) and 5-day (9 a.m.-
4: 30 p.m. Monday through Thursday; and 
9 a.m.-1 p.m. Friday) , sessions during the 
World's Fair. 

For a World's Fair Planning Kit and in
formation on specific courses in corporate 
work, taxation, wills and estates, negligence, 
trial work, real estate, patents, trademarks, 
copyrig~ts and other fields, write to the 
Practising Law Institute, 20 Vesey Street, 
New York. 
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BOOK NOTES FROM YOUR 
STATE LAW LIBRARY 

By RICHARD C. DAHL 
LAW LIBRARIAN 

A large law library will acquire a number 
of little known treatises on obscure areas 
of the law. Occasionally these minor works. 
will prove invaluable for some attorney, as 
they will collect the authorities in some 
esoteric bypath of the law. Such a work is 
Hendrick Zwarensteyn, Fundamentals of 
Hotel Law (New York, Ronald Press, 
1963). This recent book will supplement the 
standard treatise on the subject (Joseph 
Beale's, The Law of Innk ee per's and 
Hotels), which was published in 1906. 

The danger of a book that tells you per
haps more than you care to know about a 
subject is that you might read it too care
lessly. Thus, while browsing through Mr. 
Zwarensteyn's book, I thought it odd that 
he discussed the morality of a man who 
brought a trumpet with him to a hotel for a 
concert. Careful reading revealed that I 
should have read that he took a strumpet 
for the purpose of consort (Lucia v. Orvel, 
61 N.Y.S. 659) . 

Space does not permit the inclusion of 
book reviews in this column. Our aim is to 
mention a few titles you might find interest
ing or useful. I hope local lawyers will 
understand when a book they've taken 
three years to write is dealt with in three 
sentences. Thus, Mr. Wesley M. Wilson's 
Labo r Law Handbook (Indianapolis, 
Bobbs-Merrill, 1963) deserves much more 
than just a brief mention. 

Mr. Wilson has packed a great deal of 
law and some useful suggestions into a 
normal size book of slightly over 500 pages. 
The preface indicates it is written for the 
layman as well as the lawyer, but should the 
layman have any doubts he should seek an 
attorney's advice. I think too few laymen 
would understand such words of art as "res 
judicata" and "collateral estoppel," and too 
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BENTON-FRANKLIN REPORT 
The regular meeting of the Benton

Franklin Counties Bar Association was held 
at the V.F.W. Club in Prosser, on Thursday, 
April 24th. Speaker for the occasion was 
Psychiatrist G. Charles Sutch, who spoke 
of his experiences in the case of State vs. 
Don White. Copies of the proposed Civil 
Rules for Superior Courts and the Uniform 
Rules of Evidence were distributed to a 
group of eminent local scholars (i.e., those 
who couldn't get out of it) for their exami-
nation and report. . 

Not since David slew Goliath has there 
been a victory compara:ble to that recorded 
recently by John Sullivan, who almost 
single-handedly toppled the incumbent 
Richland City Council in recent elections, 
handed his slate of council candidates into 
office, and became the newly-elected mayor 
of the city of 25,000. We in the local bar 
are proud of him, even though some are 
wont to refer to him as ' 'Big John" or "Boss 
Sullivan." 

The annual Doctor-Lawyer-Dentist 
dinner-dance has been scheduled at the 
Country Club for May 11th. Judging by 
past performances, all the lawyers and 
dentists will have an exceedingly good time 
under the baleful eyes of those four or five 
doctors who condescend to attend. 

And speaking of a good time, we note in 
the last Bar N ews that the committee on 
the Bar Convention has unanimously recom
mended, without so much as a minority 
report, that ·the Association go in for- a 
cabaret-type .function this year. Many local 
lawyers, who have had extensive experience 
in this type of function, have asked this 
reporter to express their enthusiastic sup
port of these recommendations. 

ED McKINLAY 

few would have the sort of doubts that 
would send them seeking a lawyer's advice. 
Professional prejudice? Perhaps! At any 
rate, it's a useful book on an important 
subject. 
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