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I am writing this note on Nov. 20, or Transgender Day of Remem-
brance, an annual observance dedicated to honoring transgender and 
nonbinary people who have lost their lives due to anti-transgender 
violence. According to the Human Rights Campaign, at least 32 trans-
gender people in the U.S. are known to have been murdered this year.1 
From the Human Rights Campaign website:  

We say “at least” because too often these stories go unreported—
or misreported. In previous years, the majority of these people 
were Black and Latinx transgender women. … These victims, like 
all of us, are loving partners, parents, family members, friends, 
and community members. They worked, went to school, and 
attended houses of worship. They were real people—people  
who did not deserve to have their lives taken from them.

In addition to remembering those who 
have been killed, there are other things 
we (especially those of us who are not 
transgender or nonbinary) can do on a daily 
basis to help eradicate transphobia. 

Use correct names and pronouns. Practice 
talking without using gendered language 
(for example, “young people” instead of 
“boys and girls”). Be open to changes that 
increase belonging and eliminate barriers 
for transgender folks, like gender-neutral 
bathrooms in the workplace. Acknowledge 
that you may have more to learn (I absolutely 
do) and ask questions. Some great local, legal-
related resources include QLaw Association, 
the QLaw Foundation of Washington, ACLU 
of Washington, and the Lavender Rights 

Project. Many of these things take practice. I slip up from time to 
time. That’s OK. I like to believe that it’s more about the effort—and 
the compassion and shared humanity driving that effort—than it is 
about getting it right every single time.

The founder of Transgender Day of Remembrance, Gwendolyn 
Ann Smith, started the tradition in 1999 as a vigil for Rita Hester, 
a transgender woman who was killed in 1998. Smith said, “I am no 
stranger to the need to fight for our rights, and the right to simply 
exist is first and foremost. With so many seeking to erase transgender 
people—sometimes in the most brutal ways possible—it is vitally 
important that those we lose are remembered, and that we continue 
to fight for justice.” 

Kirsten Lacko is the 
editor of Washington 
State Bar News and 
can be reached at 
kirstenl@wsba.org.
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Pronoun Chaos

This letter comments on two 
recent Bar News articles: 
“The Importance of Not 
Misgendering Anyone” 
(June issue 2022) and “[DEI 
Resource of the Month: 
Belonging]” (September issue 
2022). It appears that attorneys 
now have a new burden to 
carry and incorporate into 
their practices. “Othering” 
has become the new bigotry. 
Lawyers are now expected 
to conform to the needs 
and demands of persons 
with gender dysphoria (the 
condition that arises when 
one’s sex at birth does not 
match one’s self-perceived 
gender). Failure to follow 
the transgender pronoun 
demands is characterized as 
“othering” the transgender 
person. Othering is described 
as marginalizing the person 
because of their gender 
identity.

While persons have the 
right not to accept their birth 
gender, often referred to as 
“assigned” gender, they should 
not have the right to force 
others into their neurotic 

paradigm. That is akin to a 
psychiatrist being required or 
expected to see the same pink 
elephants that his neurotic 
client sees. 

We are being asked to 
abandon the binary world 
which is the world of reality 
which we actually see. The 
reality is that people are born 
either male or female and 
the vast majority live their 
lives as that gender. Yet we 
are expected to set aside 
this biological fact and use 
the bizarre pronouns and 
“neopronouns” being foisted 
on us by the gender dysphoric 
community.

The small child in the 
classic work of Hans Christian 
Andersen, The Emperor’s New 
Clothes, exclaimed that the 
emperor was really naked; he 
had no clothes at all. Just like 
that truthful child, it is time to 
admit that the trans culture’s 
nonbinary fiction is being 
promulgated to create a new 
victimhood and entitlement.

As the author and 
philosopher Ayn Rand might 
have insisted, we have a duty to 
live in the rational world, the 
binary world, the one which 
has always existed. Attorneys 
should not be forced, or even 
encouraged, to incorporate the 
pronouns or any other trans 
fiction into their pleadings 
or court appearances. The 
WSBA’s Equity and Justice 
Team should cease its focus 
on the irrational use of trans 
pronouns and instead deal 
with the real issues, such as 
innocent people in prison and 
the wrongly convicted. 

Patricia Michl
Ellensburg
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EDITOR'S NOTE: The Equity 
and Justice Team is one of many 
internal teams that carry out 
the functions and priorities 
of the WSBA established by 
organizational leadership and 
authorized by General Rule 12.

It Wasn’t a  
Waste of Time

In former [WSBA] President 
Brian Tollefson’s farewell 
column (Bar News, September 
2022), he describes his year as 
mostly positive and laments 
that his presidential agenda, 
in his view, took a back seat 
to the work the WSBA Board 
of Governors undertook to 
examine the current structure 
of the Bar Association. 

That is unfortunate. From 
my perspective, the work 
we did to determine our Bar 
Association’s most effective 
structure was crucial to 
ensuring its future success. 
As I was completing my term 
as president of the WSBA, 
the Board of Governors was 
engaged in discussions about 
litigation from around the 
country involving freedom 
of speech and freedom of 
association and how those 
constitutional principles relate 
to mandatory bar associations. 
[Washington Supreme Court] 
Chief Justice Steven González 
was informed of these 
discussions and called me with 
a request for the WSBA. Our 
Supreme Court was interested 
in receiving a recommendation 
from the WSBA about the 
current structure of the bar 
association and whether 

pending litigation required 
us to bifurcate the regulatory 
side from the many other 
programs of the bar association 
that could be managed by a 
voluntary bar. 

The court also wanted to 
know, litigation aside, what 
is the ideal structure for 
the WSBA to accomplish its 
mission. The process was to 
include seeking out public and 
member input and making 
a recommendation to the 
court about our findings. In 
his column, former President 
Tollefson remarks, “The 
Board of Governors chose to 
undertake this task by having 
seven full-day meetings to 

do the work in a manner 
suggested by one Board 
member and supported by Bar 
staff time.” That “one Board 
member” was me. I took what 
Chief Justice González and 
the court said seriously and I 

prepared the draft schedule 
and original agendas for the 
process we would use to start 
Examining the Historical 
Organization and Structure 
(ETHOS) of the WSBA. Your 
WSBA Board of Governors 
adopted the initial agendas 
and a timeline that allowed for 
substantial public input and 
engagement from the members 
of the Bar. 

Sure, it took time. Most 
hard things do. Over the 
course of several months, 
the Board of Governors 
listened to presenters from all 
across the state and country 
with different perspectives 
and ideas about how a bar 
association is best structured. 
We debated and challenged 
each other’s ideas. We reached 
out to stakeholders and 
encouraged them to share their 
opinions. The meetings were 
long, but the process itself was 
important. On Oct. 13, 2022, the 
current and former members of 
the WSBA Board of Governors 
presented the ETHOS Final 
Report and Recommendations 
to the Washington Supreme 
Court. www.wsba.org/
docs/default-source/
about-wsba/governance/
bar-structure/wsba_ethos-
final-report_final-9.23.22.
pdf?sfvrsn=f33710f1_3. A 
majority of the Board found 
that the ideal structure of the 
bar is the current integrated 
model that provides critical 
programs and services that 
work together to support the 
public and the profession. 

While some may say, “We 
didn’t change anything, so 

LET US HEAR FROM YOU! 
We welcome letters to the editor on issues presented in the magazine. 
Email letters to wabarnews@wsba.org. All opinions, statements, and 
conclusions expressed in letters to the editor represent the views of 
the respective authors and do not necessarily carry the endorsement 
of the WSBA or its Board of Governors. Publication of letters to 
the editor is not to be deemed an endorsement of the opinions, 
statements, and conclusions expressed by the author(s). 

Letters to the editor published in Bar News must respond to content 
presented in the magazine and also comply with Washington 
General Rule 12.2 and Keller v. State Bar of California, 496 U.S. 1 
(1990).* Bar News may limit the number of letters published based 
on available space in a particular issue and, if many letters are 
received in response to a specific piece in the magazine, may select 
letters that provide differing viewpoints to publish. Bar News does 
not publish anonymous letters or more than one letter from the 
same contributor per issue. All letters are subject to editing for 
length, clarity, civility, and grammatical accuracy.

*GR 12.2(c) states that the WSBA is not authorized to “(1) Take positions on issues concerning 
the politics or social positions of foreign nations; (2) Take positions on political or social 
issues which do not relate to or affect the practice of law or the administration of justice; or 
(3) Support or oppose, in an election, candidates for public office.” In Keller v. State Bar of 
California, the Court ruled that a bar association may not use mandatory member fees to 
support political or ideological activities that are not reasonably related to the regulation of 
the legal profession or improving the quality of legal services.
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it must have been a waste of 
time,” I reject that. From time 
to time, self-reflection and 
re-examining our structure 
is important. We shouldn’t 
do something simply because 
we’ve always done it that way. 
Understanding why you do 
something and reaffirming 
why you do it is healthy, 
worthwhile, and demonstrates 
real leadership. That goes for 
people and associations alike. 

I am proud of the hard work 
the WSBA Board of Governors, 
Executive Director Nevitt, and 
the WSBA staff did together on 
ETHOS. All of them deserve 
our thanks for their tireless 
efforts and contribution toward 
improving our Bar for all of its 
members.

Kyle D. Sciuchetti
WSBA President, 2020-2021

Insulting 
Misconceptions 
About Family Law 
Attorneys

In [a letter to the editor in] 
the October 2022 issue of Bar 
News, Liz Hallock of Yakima 
responds to the July/August 
2022 “Family Law Issue.”

In doing so, in a very 
short statement she makes a 
number of incorrect and rather 
insulting assumptions and 
insinuations about family law 
attorneys and the practice of 

family law. And she does so, 
apparently, based on one email 
from an unnamed family law 
attorney in central Washington, 
in addition to family law being 
5 percent of her practice, 
according to Avvo.

While such demeaning 
sentiments regarding family 
law are unfortunately common, 
her elitist generalizations 
are incredibly short-sighted 
and presumptuous. I, and I 
believe a great number of my 
colleagues and members of 
the bench, would welcome 
a discussion with her or 
anyone else to redress these 
misconceptions. 

Anthony J. Zorich Jr. 
Gig Harbor

Don’t Call me 
Neurodiverse

I have received a slew of great 
feedback about my article on 
mental illness and attorneys 
that was published in the 
KCBA and WSBA newsletters/
magazines [“Whatever Doesn’t 
Kill You ... Can Make You a 
Better Lawyer,” September 
2022 Bar News]. I have had a 
few Zoom meetings, phone 
calls, and even a couple of 
coffee meetings to talk to 
others who are struggling 
or know people who are. 
However, I have also had 
a number of people, all of 
whom were “allies” and 
not people with diagnoses, 
come down on me for talking 
about mental illness and not 
“neurodiversity.” They want to 
know why I am not using the 
politically correct term and, 
instead, continue to “spread 
the idea that bipolar and other 
diagnoses are an illness or a 
disability.” If you have a mental 
illness and want to call it 
neurodiversity, knock yourself 

out, but leave me out of it. I 
get to tell people how I want 
to be designated, just like they 
get to choose to honor that 
or be jerks about it. I already 
made a concession by calling 
it mental illness. As far as I am 
concerned, what I overcame is 
an f ’d up brain, but that would 
not have gone over well in my 
article.

Now that I have, no doubt, 
offended a lot of people, I 
would like to once again 
thank those who responded 
to my article [with] questions, 
comments, or appreciation. 
I write and put myself out 
there for criticism for you. If 
that means a few opinionated 
people who are more 
concerned about being PC than 
about being genuine will cause 
me some heartburn, so be it.

Aaron D. Paker
Federal Way

In Response to 
‘Systemic Racism  
is Long Gone’ Letter 
to the Editor

I read Mr. Stahl’s letter 
[September 2022 Bar News] 
with both amusement and 
anger. First, let me say that I 
was alive in 1948 when Shelly v. 
Kramer was decided (OK, I was 
a toddler) and in grade school 
when Brown was decided. I 
am still alive! My anger has 

morphed into sorrow.
It seems appropriate for 

me, a veteran, to respond to 
Mr. Stahl’s letter today. A quick 
internet research would reveal 
that public schools are still 
segregated. As a white baby 
boomer male, I can’t speak 
from firsthand experience 
about the personal impact 
of racism, but as a student 
of history I could recite the 
long list of American racist 
atrocities. For example, there 
has been much publicity 
recently as we pass the 100-
year anniversary of the 1921 
Tulsa massacre. Very little 
publicity has been given to 
the Nov. 10, 1898, Wilmington, 
North Carolina, coup where 
whites threw out the elected 
city government to avoid being 
ruled by a black government (a 
successful insurrection). Ask 
most white Americans about 
the 1919 Elaine, Arkansas, 
massacre and they will have 
no idea what you are talking 
about. The list of white 
atrocities visited on Black 
Americans starts before these 
events and continues. George 
Floyd’s murder was a more 
recent example.

I must point out that 
Washington courts have 
recognized that we are 
plagued by systemic racism. 
For example, in June 2022, 
the Court of Appeals, Division 
III, issued its opinion in In re 
the Dependency of Q.S., 22 Wn. 
App. 2d 586 (2022): “Nothing 
has changed in all Washington 
court levels since the 
[Washington] Supreme Court’s 
June 2020 open message about 
racial injustice. The racism 
inherent in our court system 
and the child dependency 
system continues.” Id. At 618.

At its heart, the ridiculous 
false outrage about “critical 
race theory” being taught 
in schools is another 

Inbox
C O N T I N U E D  >
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manifestation of this country’s 
racism. No one has pointed 
to any K-12 public school 
where this has been or even 
attempted to be taught. If 
calling a core concept of this 
country “racism” makes you 
uncomfortable then call it 
marginalization. Indigenous 
people, women, Black people, 
queer people, transgender 
people have all been 
marginalized and have had to 
fight like hell to be recognized 
as valuable Americans.

For example, I stand in awe 
of the women who endured 
jailing and mistreatment to get 
the right to vote. Unfortunately 
misogyny still exists and 
adversely impacts all American 
women. 

I tip my hat to the Harlem 
Hellfighters of WWI and the 
Tuskegee Airmen of WWII. 
Their love for this country that 
treated them so shabbily was 
and is incredible.

Systemic racism has existed 
since colonial days, and it 
still exists. If you are going to 
close your eyes and heart to 
that reality, I pity your warped 
perception of this country.

Leland G. Ripley
Duvall

N O T E  T O  R E A D E R S

You Can Make a 
Delivery Change

Have you ever wanted to 
receive your copy of Bar 
News at home, or at another 
address of your choice? We 
are happy to announce it is 
now possible for you to create 
a specific Bar News mailing 
address in your myWSBA 
member record. To learn how, 
visit https://wabarnews.org/
about-us/how-to-update-
your-address-online/.
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How Amazon Went Big and  
Went Global With Pro Bono

For the individual lawyer, it’s difficult to 
tack on hours of pro bono work on top 
of a regular full-time job. For a corporate 
legal team, the difficulties stack. This 
is especially true for one of the largest 
companies in the world by revenue, […]

nwsidebar.wsba.org 

Federal Court Rules Tardy 
Disqualification Motion Waived

The federal district court in Seattle 
recently issued a pointed reminder on 
disqualification motions: move promptly 
or risk waiver. Olson Kundig, Inc. v. 12th 
Avenue Iron, Inc., 2022 WL 14664715 
(W.D. Wash. Oct. 25, 2022) […]

nwsidebar.wsba.org 

Court of Appeals Discusses Professional 
Judgment Rule for Legal Malpractice

G E T  S O C I A L !  > 

facebook.com/wastatebar.main

twitter.com/wastatebar

A LOOK BACK AT OUR TOP 5 
MOST-READ POSTS OF 2022

1 10 Must-Read 
Books for the 
Law Student 
or Lawyer in 
Your Life

NWSidebar
T H E  V O I C E S  O F  W A S H I N G T O N ’ S  L E G A L  C O M M U N I T Y

There’s More on the Blog

2 8 Supreme 
Court Cases 
to Watch in 
the 2021-2022 
Term

3 What You 
Need to 
Know About 
Washington’s 
Silenced No 
More Act

4 5 Must-See 
Documentaries 
for Lawyers

5 Coming  
Back to 
Colville

Division I of the Washington Court 
of Appeals recently discussed the 
professional judgment rule  
in Dang v. Floyd, Pflueger & Ringer,  
PS, ___ Wn. App. 2d ___, 2022 WL  
9732289 (Oct. 17, 2022). Under  
that rule, a lawyer is generally 
not liable for legal malpractice if 
the lawyer was simply exercising 
reasonable professional judgment.  
The plaintiff doctor in Dang argued 
that his defense counsel in a  
regulatory hearing before the 
Washington Medical Quality […]

nwsidebar.wsba.org 
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https://nwsidebar.wsba.org/2021/08/19/washington-delays-statewide-e-filing-for-courts-of-limited-jurisdiction/
https://nwsidebar.wsba.org/2021/09/07/building-a-culture-of-gender-equity-insights-from-a-majority-women-owned-firm/
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https://nwsidebar.wsba.org/2021/08/30/federal-court-looks-to-choice-of-law-provision-in-legal-malpractice-case/
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President’s Corner

As I write this, we are approaching Veterans Day and Thanksgiv-
ing, a time of year for giving thanks, and I want to be sure to thank 
those who help to make our Bar Association, our local communi-
ties, and our country better through their contributions.

TO PAST WSBA PRESIDENTS 
First and foremost, I want to note that, in the last couple of 
months, we have sadly lost two former WSBA presidents who ded-
icated several years of their lives to our organization. 

Jan Eric Peterson. Former WSBA President Peterson served 
as fiscal year 2001 president from 2000 to 2001, during my 2L year 
at Gonzaga University School of Law. I am greatly impressed with 
the many accomplishments Jan achieved during a long and distin-
guished legal career. One of these was serving as president of the 
Washington Trial Lawyers Association (now the Washington State 
Association for Justice). 

Jan was a partner of the law firm Peterson Wampold Rosa-
to Feldman Luna, which he cofounded in 1973 after stints at 
the ACLU and OEO Legal Services. In speaking with numerous 
people who worked with him, I repeatedly heard that he was an 
amazing attorney and man, and that he gave a lot to the improve-
ment of our legal profession. He came up with a great marketing 
slogan—”proud to be an attorney”—which united WSBA members 
during his presidential year and helped promote confidence and 
pride in our legal profession around the state. 

William D. Hyslop. Former WSBA President Hyslop served as fis-
cal year 2016 president from 2015 to 2016. I had the honor of serving 
with him for 14 months on the Board of Governors, first during the 
end of his term as WSBA immediate past president, and then during 
his second term as immediate past president in FY 2018, when he 
agreed to serve after the resignation of the incumbent president. 

Bill was someone I considered a mentor and a friend. He com-
manded respect and always had valuable input and thoughts to 
contribute. He served on the WSBA Board of Governors for seven 
years, three as a governor and four as an officer, including an extra 
year as immediate past president. 

Bill served two terms as the U.S. Attorney for the Eastern Dis-
trict of Washington, the only person to have served two terms in 
this role. He also had a successful private practice career at Lukins 
& Annis, P.S., where he served as a principal. Bill was a pillar of the 
Spokane community, involved in numerous public service projects 
to better the city. He contributed significantly to the legal commu-
nity not only in Spokane County but statewide. 

I wanted to share special thanks for both of these past WSBA 
presidents; as each day that I have the honor and privilege of 

Daniel D. Clark 
WSBA President

Clark is a senior 
deputy prosecuting 
attorney with the 
Yakima County 
Prosecuting 
Attorney’s Office.  
He can be reached  
at danclarkbog@
yahoo.com.  

serving as WSBA president I develop more 
respect and appreciation for those who 
came before me. 

TO THE 955 WSBA MEMBERS WHO 
VOLUNTEERED IN FISCAL YEAR 2022
Immediate Past President Brian Tollefson 
and I sent out special thank you letters last 
month to the 955 WSBA members who 
volunteered at the Bar in fiscal year 2022. 
I want to publicly thank in this column 
each and every WSBA member who has 
dedicated their time, talents, and efforts in 
serving on various councils, committees, 
work groups, task forces, and other WSBA 
volunteer positions. As I have said, and will 
continue to say, it’s volunteers that allow 
the WSBA to fulfill its mission.

TO VETERAN MEMBERS
Veterans Day on Nov. 11 prompts special 
thanks to every WSBA member who has 
served our great country in the armed 
services. Veterans often are not given 
the special recognition and respect they 
deserve, and it is important to me. So as 
WSBA president, I sincerely thank each of 
you for serving our country. This thank you 
includes our WSBA President-Elect Hunter 
M. Abell, who currently is serving as an 
officer in the U.S. Navy, while also serving as 
an officer on the Board of Governors.

TO WSBA STAFF
I would be remiss if I didn’t also include a 
thank you to all WSBA staff members who 
work in collaborative partnership with 
WSBA volunteers to achieve the organi-
zation’s mission. I have enjoyed getting to 
know and working collaboratively with the 
WSBA Executive Leadership Team, as well 
as many other WSBA employees over the 
last six years. 

I would like to give specific special 
thanks to Bar News Editor Kirsten Lacko, 
Chief Communications and Outreach 

A Season For 
Giving Thanks

I encourage each of you to reach out 
to the current Board of Governors and 
also thank them for their service. 

mailto:danclarkbog@yahoo.com
mailto:danclarkbog@yahoo.com
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Officer Sara Niegowski, and the rest of 
the ultra-talented WSBA staff involved in 
putting together Bar News. Thank you for 
everything you do individually and collec-
tively for our Bar Association!

TO CURRENT & PAST GOVERNORS
Last but definitely not least, I would like to 
give specific thanks to the current WSBA 
Board of Governors. Having had the oppor-
tunity to serve on the Board of Governors 
since July 27, 2017, and having just finished 
our first regular Board meeting of the fiscal 
year, I am reminded of the amazing level of 
talent among those who choose to serve on 
the Board. I am also reminded of the many 
past governors and officers that I have had 
the honor of serving with and learning from. 
I truly believe that serving on the Board 
of Governors allows a WSBA volunteer to 
learn from fellow governors, and certainly 
has greatly assisted me in becoming a more 
confident and competent attorney. Serving 
on the Board can sometimes be a thankless 
job, but it is one of paramount importance, 
so I wanted to acknowledge and give special 
thanks to each of the currently serving gov-
ernors. I encourage each of you to reach out 
to the current Board and also thank them 
for their service. 

We have openings in fiscal year 2023 
for governor positions, more informa-
tion about which can be found on page 
14. I urge each of you to give thoughtful 
consideration to running for open seats on 
the Board—and, whether you throw your 
hat into the ring or not, to be sure to vote 
in Board elections. Member participa-
tion in the election process has been very 
low, historically; at the last all-member 
election, less than 8 percent of total eligible 
members turned out to vote. As current 
president, I challenge each member to help 
raise those voter totals in the next election. 

Finally, I want to again encourage each 
of you to consider the many volunteer 
opportunities available within the WSBA, 
and to get more involved in your Bar Asso-
ciation. Consider joining a WSBA practice 
section or affinity bar association, or get in-
volved in your local county bar association. 
To end this month’s column in memory of 
and in honor of the late President Peterson, 
I am proud to be an attorney and a WSBA 
member! I hope that each of you reading 
this is as well. 

CALLOUTS  
TO READERS

S E N D  Y O U R  B E S T  P I C

WSBA Member Photo Contest

We want to see your county courthouses—big 
city, small town, and everything in between. Take 
a photo of your county courthouse and send it to 
wabarnews@wsba.org for a chance to be included 
in an upcoming issue of Bar News.

Clallam County 
Courthouse

W R I T E  A  B L U R B

Send Us Your Book Review

What’s that one book you can’t stop raving about, 
the thing that everyone just has to read? We 

want to help you spread the word. Submit 
a review of no more than 150 words on any 
genre (law-related books are welcome but not 
mandatory) to wabarnews@wsba.org.

G A L L E R Y  O N L I N E

Furry Friends of Bar News

Over this past summer we asked WSBA members 
on social media to share their work-from- 
home co-workers, and you can check  
out these pawsitvely hard-working  
legal professionals at wabarnews.org.  
You can still share a pic of your furry  
co-worker: email wabarnews@wsba.org.
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2023 Board of Governors Elections 
Eligibility
Any active member may run for their own district. Any active 
member may run for the Member At Large position, representing 
lawyers whose membership has historically been underrepresented 
in governance. (WSBA Bylaws Section VI).

Become a Candidate
Visit www.wsba.org/elections for complete application information.
For more information, contact Paris Eriksen at parise@wsba.org

*THE WSBA's MISSION
The mission of the Washington State Bar 
Association is to serve the public and the 
members of the Bar, to ensure the integrity of 
the legal profession, and to champion justice.

TAKE YOUR SEAT 
AT THE TABLE

Serve on 
the WSBA 

Board of 
Governors

Five Positions Are Open:
District 3 Governor 
(currently held by Gov. Lauren Boyd)

District 6 Governor 
(currently held by Gov. Brett Purtzer)

District 7N Governor 
(currently held by Gov. Matthew Dresden)

District 8 Governor 
(currently held by Gov. Erik Kaeding) 

At Large Governor 
(currently held by Gov. Alec Stephens)

FOCUS ON 
STRATEGY, 

OVERSIGHT, 
AND POLICY 
Board members 

exhibit vision, 
leadership, and 

diplomacy in 
pursuit of  

the WSBA’s 
Mission.*

Application 
Deadline

District Governor February 15

At Large Governor April 17

Voting Begins Voting Closes

Voting District Governor March 15 April 3

At Large Governor May 15 June 1

The three-year term of office 
will run from September 2023 
through September 2026.

KEY DATES
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There are two powerful fiscal forces that combine to propel 
organizational progress: ensuring growth and improving financial 
stability. One helps us look back, through the audit mechanism, 
and the other looks forward, through budgetary planning. This is 
the time of the year where we look back and look forward at the 
same time.

I recently met with representatives of our external auditor, 
Clark Nuber PS, to prepare for the first process—auditing. The 
importance of auditing to an organization like the WSBA cannot 
be overemphasized. Auditing includes examination or inspection 
of various books of accounts by an auditor, who assesses areas 
of risk to the organization, reviews internal controls relevant to 
the preparation and fair presentation of financial statements, 
and determines the appropriate audit work to be performed to 
express an opinion on the financial statements. The goal for the 
organization being audited is to receive an “unmodified” opinion, 
which indicates that the financial statements present the financial 
position of the organization fairly, in all material aspects, and 
the financial position of the organization is in compliance with 
accounting principles generally accepted in the U.S.

Budgeting, on the other hand, is both a political and financial 
process. Some say that the budget reveals the real intent of an 
organization, despite what may be written in the organization’s 
mission and purpose statements. Since the WSBA’s budget is a 
tangible expression of what the organization’s real priorities are, it 
is our intention to hold a retreat during the March 2023 Board of 
Governors meeting to set priorities and the budget framework for 
FY 2024. Budgets invariably create incentives and disincentives 
that can affect the behavior of managers and staff. A fundamental 
idea in budgeting is the recognition of the differences between 
controllable and uncontrollable expenses upon which managers 
can be made accountable. Therefore, within our budget process we 

Francis A. 
Adewale
WSBA Treasurer

Francis Adewale 
can be reached at 
francisadewalebog@
gmail.com.

are asking the Board of Governors and the 
Budget and Audit Committee to provide 
structure that will help the WSBA budget 
adequately for the programs and services 
our members enjoy and benefit from. 

These two activities—auditing and 
budgeting—are going to occupy the time 
and resources of the WSBA Budget and 
Audit Committee for the first half of the 
year. An organization’s budget reflects not 
only considered plans, but also the push 
and pull forces within the leadership of 
that organization. Our commitment to 
fiscal discipline and how we deploy your 
licensing fees to serve you, our members, 
and protect the integrity of our profession 
is primary.

I would like to give kudos to WSBA 
staff and to the members of the Budget 
and Audit Committee, Governors Matthew 
Dresden (District 7), Erik Kaeding (District 
8), Nam Nguyen (District 10), Mary M. 
Rathbone (District 4), Kari Petrasek 
(District 2), Brett A. Purtzer (District 6), 
and Alec Stephens (at Large) for their 
readiness and commitment to this process. 
It is my hope and desire that this process 
will help strengthen the fiscal stability of 
our Bar Association. 

Our Bar President, Dan Clark, has 
expressed his desire to increase  volunteer 
participation in our Bar Association. One 
way for members to participate in the 
management of the WSBA is by attending 
a Budget and Audit Committee meeting! 
Below are our meeting dates for 2023. 
Thank you and please let me know if you 
have any questions. 

Treasurer’s Report

Looking Back and 
Looking Forward: 

2023 Board of Governors Elections 
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Any active member may run for their own district. Any active 
member may run for the Member At Large position, representing 
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An Outline of the WSBA Fiscal Process

The importance of auditing to  
an organization like the WSBA  
cannot be overemphasized. 

SAVE THE DATE
Budget and Audit Committee Meeting Schedule FY23
All meetings are held virtually on Fridays; see website for additional details: 

Jan. 27, 2023, 

1-3 p.m.

Feb. 24, 2023, 

1-3 p.m.

Mar. 24, 2023, 

1-3 p.m.

April 28, 2023, 

1-3 p.m.

May 26, 2023, 

1-3 p.m.

June 30, 2023, 

1-3 p.m.

July 21, 2023, 

1-3 p.m.

Aug. 25, 2023, 

1-3 p.m.

Sept. 29, 2023, 

1-3 p.m.
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law firm involved to claims by the investors 
if the venture doesn’t work out as planned. 
The question facing lawyers in this area, 
therefore, is not so much “can I do it?” but 
“should I do it?”

In this column, we’ll first survey the 
contours of Washington RPC 2.3. We’ll then 
turn to the risks and conclude with some 
suggestions for controlling those risks.

Before we do, four qualifiers are in order.
First, we’ll leave audit responses for an-

other day. Law firms routinely provide these 
for public company clients in conjunction 
with annual audits. The ABA developed 
guidelines for audit responses in the mid-
1970s in consultation with the American 
Institute of Certified Public Accountants—
sometimes referred to colloquially as “The 
Treaty”—that balance client confidentiality 
with the need for public companies to pro-

BY MARK J. FUCILE

RPC 2.3: 
Evaluation for Use 
by Third Persons

Ethics & the Law

“Just because you can, doesn’t 
necessarily mean you should.”

~Anonymous

Most of the legal advice we give in private 
practice is to our own clients. RPC 2.3, how-
ever, permits a lawyer to offer “evaluations” 
to third persons—typically at a client’s re-
quest. An illustration of an evaluation per-
mitted under RPC 2.3 is a title opinion pro-
vided to a potential purchaser at a client’s 
request in connection with a real estate 
transaction. Because the recipient of an eval-
uation under RPC 2.3 is not a client, howev-
er, the risk management considerations are 
different—and potentially broader—than 
advice rendered directly to a client. For ex-
ample, an opinion on the legal feasibility of 
a business venture provided at a client’s re-
quest to possible investors may expose the 

vide accurate information in their financial 
statements.1 The ABA’s suggested approach 
remains a prudent framework for law firms. 
The ABA Business Law Section has a stand-
ing committee on audit responses and exten-
sive materials are available on its website.2

Second, depending on the subject area, 
other law or regulations may come into 
play. Tax and securities opinions are exam-
ples.3 Lawyers should carefully assess any 
substantive law that may apply.

Third, Comment 2 to RPC 2.3 notes that 
the rule applies to evaluations being provid-
ed to third persons rather than to investi-
gations being conducted of third persons.4

Fourth, we’ll focus on evaluations that 
are intentionally provided to third persons 
at a client’s request rather than situations 
where a client simply reveals the content 
of a lawyer’s confidential legal advice to a 
third person without the lawyer’s knowl-
edge or involvement.5

RPC 2.3 
RPC 2.3 is divided into three sections.

RPC 2.3(a) provides the basic authority 
for offering evaluations to third persons:

A lawyer may provide an evaluation 
of a matter affecting a client for the 
use of someone other than the client 
if the lawyer reasonably believes that 
making the evaluation is compatible 
with other aspects of the lawyer’s 
relationship with the client.

Comment 2 provides an example of an 
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opinion that may be “compatible with other 
aspects of the lawyer’s relationship with the 
client”: a title opinion on a real estate trans-
action. Comment 3, by contrast, offers an 
example of when an opinion is not compat-
ible within the meaning of the rule: when 
a lawyer is defending a client on a fraud 
charge, the comment counsels that it would 
ordinarily be incompatible to provide those 
affected by the fraud with an opinion reas-
suring them about the transaction involved.

RPC 2.3(b) tempers the authority granted 
by requiring specific client informed consent 
when the evaluation would be adverse to the 
client:

When the lawyer knows or 
reasonably should know that the 
evaluation is likely to affect the 
client’s interests materially and 
adversely, the lawyer shall not 
provide the evaluation unless the 
client gives informed consent.6
 
Comment 5 to RPC 2.3 reasons that when 

there is no significant risk to the client, au-
thorization to reveal information is implied 
to carry out the work requested by the cli-
ent. When, however, revealing information 
would be adverse to the client, Comment 5 
reinforces the text of the rule by underscor-
ing the need to obtain specific client autho-
rization and includes a cross reference to 
the definition of “informed consent” in RPC 
1.0A(e).7

RPC 2.3(c) reminds lawyers that, except 
as authorized, confidential client informa-
tion should remain protected under RPC 1.6:

Except as disclosure is authorized 
in connection with a report of an 
evaluation, information relating to 
the evaluation is otherwise protected 
by Rule 1.6.

Washington RPC 2.3 parallels its ABA 
Model Rule counterpart.8 The latter was a 
part of the original set of ABA Model Rules 
adopted in 1983 and was amended during 
the ABA’s “Ethics 2000” review in 2002.9 
Washington’s rule followed a similar trajec-
tory: it was adopted in 1985 when Washing-
ton moved to professional rules patterned 
on the ABA Model Rules and was amend-
ed as a part of the WSBA’s “Ethics 2003” 
review of corresponding ABA Model Rule 

amendments effective in 2006.10 The ABA 
and Washington rules are similar to Section 
95 of the Restatement (Third) of the Law 
Governing Lawyers (2000).

Comment 1 to RPC 2.3 highlights that al-
though an evaluation is provided to a third 
person, it is done at the client’s direction. 
Prudent lawyers, therefore, will generally 
confirm the scope of the assignment with the 
client and make clear to the recipients—pref-
erably in writing—that the lawyer is not rep-
resenting the recipients. Comment 4, in turn, 
counsels that any “limitations that are materi-
al to the evaluation should be described in the 
report.” Comment 4 also suggests that in pre-
paring the evaluation the lawyer should un-
dertake whatever investigation “seems nec-
essary as a matter of professional judgment.”

THE RISKS
The ABA Annotated Model Rules of Pro-
fessional Conduct, which includes a com-
prehensive survey of regulatory cases na-
tionally, notes that “[t]here is virtually no 
reported disciplinary authority construing 
and applying Rule 2.3.”11 That same re-
source, however, starkly summarizes the 
primary risk in this area:

When a lawyer makes an evaluation 
for the use of a third party—which 
typically takes the form of an opinion 
letter in support of a contemplated 
transaction—the lawyer’s greatest 
risk is that of being sued by the third 
party if things go wrong.12

For lawyers, claims arising “if things go 
wrong” in most situations means malpractice 
claims. In Washington, however, malpractice 
claims by nonclients, while not impossible, are 
difficult precisely because malpractice claims Ill
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‘When a lawyer makes an 
evaluation for the use of a 
third party ... the lawyer’s 
greatest risk is that of 
being sued by the third 
party if things go wrong.’ 

typically require contractual privity between 
the lawyer and the client involved. Under a 
“modified multi-factor balancing test,” a non-
client pursuing a malpractice claim must gen-
erally show that it was an intended beneficia-
ry of the lawyer’s work in dispute.13 Without 
deciding the issue squarely, the Ninth Circuit 
suggested that—depending on the particular 
facts involved—the recipient of an opinion 
letter might be an intended beneficiary under 
Washington malpractice law.14

Rather than wrestling with that nuanced 
legal issue, claims by nonclient recipients of 
opinion letters are often predicated instead 
on alleged negligent misrepresentation by 
the lawyer to the recipient. The leading 
national treatise on legal malpractice, for 
example, puts it this way in the context of 
opinion letters:

The most common basis for a claim 
of negligent misrepresentation is an 
opinion expressed by an attorney on 
which the plaintiff claims to have 
relied detrimentally.15

In still other circumstances, claims are 
framed around the theory that the law-
yer was an accomplice to a fraud allegedly 
perpetrated by the lawyer’s client. SEC v. 
CMKM Diamonds, Inc., 729 F.3d 1248 (9th 
Cir. 2013), for example, involved a lawyer 
who provided opinion letters regarding 
stock issued by a mining company and later 
faced civil, regulatory, and criminal charges 
when the venture failed—leaving 40,000 
investors who lost over $60 million. The 
lawyer was also ordered to disgorge his fees 
from the opinion letters.

CMKM Diamonds is an extreme exam-
ple, but useful in illustrating the principal 
risk of opinion letters: for what may be a 
modest fee (all things considered), a law-
yer—and the lawyer’s law firm—may be as-
suming at least a theoretically significant 
financial risk if the transaction or venture 
doesn’t pan out. To again quote the nation’s 
leading treatise on legal malpractice:

Attorneys can face enormous 
financial exposure to nonclients for 
negligence if their representation 
concerns large commercial 
transactions.16

C O N T I N U E D  >
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NOTES 
1. See generally Alan J. Wilson, Stanley Keller, 

Randall D. McClanahan, Noel J. Para, James J. 
Rosenhauer, and Thomas W. White, “The ABA 
Statement on Audit Responses: A Framework 
that Has Stood the Test of Time,” 75 Bus. 
Law. 2085 (2020) (discussing the history 
and evolution of the ABA approach to audit 
responses).

2. See www.americanbar.org/groups/business_law/
committees/audit_responses/. 

3. See generally ABA, Annotated Model Rules 
of Professional Conduct 332 (9th ed. 2019) 
(Annotated Model Rules) (discussing applicable 
substantive law and regulations for federal tax 
and securities opinions).

4. Similarly, RPC 2.3 does not apply to internal 
investigations being conducted for a corporate 
client. See generally Geoffrey C. Hazard, Jr., W. 
William Hodes, and Peter R. Jarvis, The Law of 
Lawyering at 27-8 (Wolters Kluwer 4th ed. 2020) 
(discussing this point under the corresponding 
ABA Model Rule).

5. See generally Robert H. Aronson and Maureen 
A. Howard, The Law of Evidence in Washington, 
§ 9.05[7][a] (Michie 5th ed. 2021) (discussing 
waiver of the attorney-client privilege); see 
also ABA Formal Op. 11-459 (2011) (addressing 
a lawyer’s role in educating clients about 
preservation of confidentiality).

6. See, e.g., WSBA Advisory Ops. 1318 (1989) 
(addressing RPC 2.3 in the context of disclosing 
delinquent client accounts to credit reporting 
bureau) and 1451 (1991) (discussing RPC 2.3 when 
providing assessments to a client’s creditors on 
the prospects for receiving payment).

7. Informed consent is defined in RPC 1.0A(e) 
as “the agreement by a person to a proposed 
course of conduct after the lawyer has 
communicated adequate information and 
explanation about the material risks of and 
reasonably available alternatives to the proposed 
course of conduct.” Although not required to be 
confirmed in writing under RPC 2.3(b), prudent 
practice suggests doing so.

8. See ABA Model Rule 2.3.

9. See generally ABA, A Legislative History: 
The Development of the ABA Model Rules of 
Professional Conduct, 1982-2013 at 423-33 
(2013) (historical overview of the rule). There 
was no counterpart under the earlier ABA Model 
Code of Professional Responsibility. Id. at 429.

10. See generally Robert H. Aronson, “An Overview 
of the Law of Professional Responsibility: The 
Rules of Professional Conduct Annotated and 
Analyzed,” 61 Wash. L. Rev. 823, 861 (1986) 
(surveying Washington’s adoption of professional 
rules patterned on the ABA Model Rules); WSBA, 
Reporter’s Explanatory Memorandum to the 
Ethics 2003 Committee’s Proposed Rules of 
Professional Conduct at 176-77 (2004) (on file 
with author) (discussing amendments to the 
Washington RPCs proposed in light of then-
recent amendments to the ABA Model Rules). 
Comment 5 to RPC 2.3 was further amended 
in 2015 to reflect a numerical change to the 
terminology rule from RPC 1.0 to RPC 1.0A.

11. Annotated Model Rules, supra note 3, at 329. The 
disciplinary notice search engine available on the 
WSBA website suggests the same experience in 
Washington.

12. Id. at 331.

13. See generally Trask v. Butler, 123 Wn.2d 835, 
872 P.2d 1080 (1994) (describing the “modified 
multi-factor balancing test”); Stewart Title Guar. 
Co. v. Sterling Sav. Bank, 178 Wn.2d 561, 311 P.3d 
1 (2013) (discussing Trask with an accent on the 
nonclient being an intended beneficiary).

14. Stock West Corp. v. Taylor, 942 F.2d 655, 
666 (9th Cir. 1991). The discussion in Stock 
West anticipated, but occurred before, the 
Washington Supreme Court’s decision in Trask. 
To further cloud Stock West, rehearing occurred 
en banc and the case was dismissed on complex 
procedural grounds. Stock West Corp. v. Taylor, 
964 F.2d 912 (9th Cir. 1992).

15. Ronald E. Mallen, Legal Malpractice 836 (Thomson 
West rev. ed. 2020) (Mallen). See also Restatement 
(Third) of the Law Governing Lawyers § 51(2)
(a) (2000) (Restatement) (“[A] lawyer owes a 
duty to use care ... to a nonclient when and to 
the extent that ... the lawyer or (with the lawyer’s 
acquiescence) the lawyer’s client invites the 
nonclient to rely on the lawyer’s opinion[.]”).

16. Mallen, supra note 15, at 836.

17. Indemnification by the client may also be 
considered. See generally NY State Bar Op. 969 
(2013) (indemnification by client requesting 
opinion letter to third person permissible).

18. Restatement, supra note 15, § 95, cmt. c.

CONTROLLING RISK
Comment 3 to RPC 2.3 notes that the rule 
itself is centered on a lawyer’s duty to the 
lawyer’s client. The comment then counsels 
that while the existence of a legal duty to the 
third person is a question of substantive law 
beyond the RPCs, “careful evaluation of the 
situation is required.” Although all risk can-
not be eliminated, law firms should take at 
least three steps when considering issuing 
opinions to third persons. These are intend-
ed to be a starting point rather than a com-
plete catalog.

First, the firm should realistically as-
sess whether the potential economic risk is 
worth the fee revenue involved. These in-
ternal deliberations should touch on such 
areas as whether (a) the firm’s work would 
be covered by insurance, (b) the firm’s insur-
ance is adequate for the project involved,17 
(c) the firm has the requisite expertise, and 
(d) the client is trustworthy. Because the fi-
nancial risk will be borne by the firm, firms 
should also consider having this evaluation 
include firm members other than those who 
will be credited directly for the fee revenue 
involved.

Second, even if the firm has the requi-
site substantive expertise, the firm should 
also realistically evaluate whether it has the 
time to sufficiently investigate and prepare 
the evaluation involved. The Restatement 
suggests the standard against which an 
opinion letter may be held:

Unless effectively stated or agreed 
otherwise, a legal opinion or similar 
evaluation constitutes an assurance that 
it is based on legal research and analysis 
customary and reasonably appropriate 
in the circumstances and that it states 
the lawyer’s professional opinion as to 
how any legal question addressed in the 
opinion would be decided by the courts 
in the applicable jurisdiction on the 
date of the evaluation.18

Third, appropriate qualifiers and lim-
itations should be included in the opinion. 
These should include noting information 
that was supplied others—including the cli-
ent.

SUMMING UP
Firms should not reflexively assume that 
evaluations to third persons are just another 

Mark J. Fucile of Fucile 
& Reising LLP handles 
professional responsibility, 
regulatory, and attorney-client 
privilege matters, and law-
firm-related litigation for lawyers, law firms, and 
legal departments throughout the Northwest. 
He is a former chair of the WSBA Committee 
on Professional Ethics and the winner of the 
WSBA's 2022 APEX Professionalism Award. He 
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Oregon Lawyer. He can be reached at 503-224-
4895 and mark@frllp.com.

piece of legal work. Because the risk man-
agement calculus is fundamentally differ-
ent than for direct client work, firms should 
carefully balance the potential fees and risks 
involved in deciding whether to undertake 
the project. Sometimes the project will make 
sense. Other times it may not. 

http://www.americanbar.org/groups/business_law/committees/audit_responses/
http://www.americanbar.org/groups/business_law/committees/audit_responses/
mailto:mark%40frllp.com?subject=
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I ’ve driven a lot of unreliable, low-clearance vehicles over the 
years. My favorite car was my 1981 pale yellow Mercedes die-
sel station wagon with a back window that wouldn’t close all 
the way and a bit of moss stuck on the rusted grill of the front 
windshield. You could hear it before you could see it. I had a 
particularly good stretch of months in that car where I was 

either on the phone with AAA or my dad or walking to a neighbor’s 
house to get a jump start.

Because of that car, I know what it feels like to spin your wheels 
in the mud, in the snow, and sometimes just because you’re on a 
slight incline and it’s a Wednesday. But this is not a column about 
cars and actually spinning your wheels. It’s about how to stop met-
aphorically spinning your wheels when you’re researching and an-
alyzing a legal issue. 

SPINNING YOUR  
WHEELS WITH  
LEGAL RESEARCH: 
Tips for When the Going Gets Tough (or Stuck) 

BY LAUREN E. SANCKEN

The legal research “spin” can happen 
for a lot of reasons. Sometimes it’s be-
cause the answer to a legal question is elu-
sive, even if countless sources have been 

amassed. Sometimes it’s because contra-
dictory sources need to be reconciled. 

And sometimes it’s because the legal 
researcher needs more information 
but may not know it. The spinning 
feels agonizing and overwhelming 
when you are doing it, and it has 
happened to me more than a few 
times. But, thankfully, wise people 
helped me on my way. In that spir-
it, I hope these tips will help pre-

vent other legal researchers from 
getting stuck.

RETRACE YOUR STEPS 
Getting lost in legal research is a lot like 

getting lost in real life. You often need to 
retrace your steps to figure out where you 
took a wrong turn. If you have landed on 
several sources and none of them seems 
to be leading to an answer, it’s a good idea 
to go back to the research question. Some-
times on a quick first read, new legal re-
searchers will miss something important. 
Just reading the question again can some-
times lead to better search terms (“Aha! 
This is about fair use, not substantial sim-
ilarity!”). And better search terms can lead 
to better results. 

But sometimes the question itself is 
vague and provides little direction—e.g., 
“Please look into whether our client can 
sell their maple syrup online.” Well, where 
are they selling it? Is it being offered for 
sale in all 50 states? Internationally? Will 
they obtain credit card information on their 
website? What is the syrup made of (is it 
100 percent maple)? How is it packaged 
and labeled? In such a case, seeking more 
guidance and clarification from the client 
or assigning attorney will help you research 
efficiently and prevent the dreaded 50-state 
survey. 

USE A MAP 
Most people won’t drive to a new desti-
nation without the help of directions. I’ve 
certainly done it, but I don’t recommend it. 
That’s how you inadvertently end up in St. 
George, Utah, when you were trying to go 
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to Moab. Before beginning any project, it is 
a good idea to follow a research process—a 
basic map that will lead you to useful sourc-
es of primary authority. Without it, you risk 
getting lost in thousands of search results 
and not knowing which are worthwhile—or 
worse, getting only a few search results that 
aren’t very helpful. You’re in the automatic 
spin zone when that happens. 

Having a process also prevents procras-
tination and decision-making fatigue when 
you are tasked with a new question. You 
know what you need to do, and you can just 
start doing it, bit by bit. See the sidebar for 
one legal research checklist.

CHECK YOUR ENGINE
I recommend writing down a few key words 
and phrases to guide your research, unless 
you are very familiar with an area of law. 
These words and phrases should be terms 
about the facts, area of law, and jurisdiction. 
Perhaps the legal issue you’re researching is 
whether your client has any legal recourse 
against their neighbor for installing a giant 
princess castle playground structure that 
now blocks your client’s view. You don’t 
know much about property law except for 
what you memorized for the bar exam. So, to 
get started, you’ve written down “view,” “ob-
struction,” “property,” “playground,” “struc-
ture,” and “neighbor.” Hopefully, even with-
out knowing what a “nuisance” or a “spite 
fence” is, you’ll eventually land on something 
that uses those terms so that you can get to 
sources with answers. If your search terms 
were limited to “princess castle” AND “legal 
recourse” you probably wouldn’t find a lot of 
helpful answers. In the early stage of the re-
search process, be versatile with terms, use 
synonyms, and be open to adding new search 
terms as you’re learning about an area of law. 

Reference librarians 
are masters of legal 
research and can 
usually point you in 
the direction of good 
secondary sources and 
other resources quickly.
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SOMETIMES YOU NEED A JUMP START
If you don’t know what you don’t know, 
secondary sources will jump start your re-
search. Secondary sources are generally 
written by experts in a legal field and are 
regularly updated to include recent devel-
opments. Seeking out a treatise, law review 
article, or deskbook is a handy way to get 
an overview of a legal area and locate key 
cases and statutes. For instance, I frequent-
ly use the Washington Practice series for 
Washington law, Patry on Copyright, and 
Collier on Bankruptcy. Secondary sources 
lead to primary sources, and once you’ve 
found some primary sources, you’re on the 
research highway. 

KNOW WHEN TO CALL AAA 
If you’ve gone through the strategies above 
and still feel stuck, it’s a good idea to turn 
to someone else for help. Talking with col-
leagues is usually an efficient (and fun) 
way for me to get unstuck. By verbalizing 
where I’m getting tangled, I can often see 
the problem in a new light. In addition, a 
colleague will be able to ask me questions, 
identify something I hadn’t considered, and 
give me a fresh perspective. Two excellent 
lawyers in my old firm used to take laps 
around the hallways talking about their 
cases. They were moving sounding boards 
for their ideas, in addition to getting 20,000 
steps a day. 

In addition to finding a good sounding 
board in a colleague, a great place to go 
when you need outside help is a reference 
librarian. They are masters of legal research 
and can usually point you in the direction of 
good secondary sources and other resourc-
es quickly. They can also tell you where 
you’ve gone wrong. Finally, a more senior 
attorney or the assigning attorney is a good 
place to turn if you aren’t making progress. 
It’s a lot better to confess that you’re stuck 
and ask for help than to spend 10 hours on 
a dead end. Be prepared to explain your re-
search process and results to them so they 
have the information they need to help 
assess your situation. 

MAYBE YOU’RE NOT STUCK,  
BUT HAVE YOU ACTUALLY  
REACHED YOUR DESTINATION?
A question a lot of law students and new 
attorneys ask is, “How do I know if I’m 
done?” It’s hard to know when to stop re-

searching, and it’s sometimes hard to know 
the difference between being stuck (e.g., 
there’s more out there, but you can’t get to 
it) and being done. If you have an answer 
to the question, you have primary sources 
for support, those primary sources have 
been updated and are still good law, and the 
sources all keep pointing back to each other, 
then chances are you’re done. Another way 
to test out whether you’re done is to try ex-
plaining your research process and results 
to someone else (ideally the assigning attor-
ney). If they nod along in agreement, that’s 
usually a good indication that it’s time to 
park the car and call it a day. 

NOTES 
  1. See Penny A. Hazelton, The Process of Legal Research, in Penny A. 

Hazelton, Jonathan A. Franklin, Ann Hemmens, Mary Ann Hyatt, Peggy 
Roebuck Jarrett, Nancy M. McMurrer, Cheryl Rae Nyberg, and Mary Whisner, 
Washington Legal Researcher's Deskbook 23 (3d ed. 2002). Available at: 
https://digitalcommons.law.uw.edu/faculty-chapters/14.

  2. See Legal Research Strategy Checklist and other guides generally, https://
guides.library.harvard.edu/law/researchstrategy. See also Marsha L. Baum, 
“Ten Tips for Moving Beyond the Brick Wall in the Legal Research Process,” 
10 Perspectives: Teaching Legal Research and Writing 20-22 (Fall 2001) 
Available at: https://legalresearch.usfca.edu/ld.php?content_id=22965977. 

S I D E B A R

Quick Legal Checklist

Here’s a basic research process, created by the law librarians at the 
University of Washington’s Gallagher Law Library: 

 Create a list of key words and search terms.

 Do background reading in secondary sources if unfamiliar 
with the area of law.

 Use those secondary sources to locate relevant statutes 
and cases.

 Update authorities with a citing references tool to locate 
other authorities.

 Assess your results—anything good?

 Repeat as needed.1

Chances are, if you follow these steps, you’ll be able to navigate out 
of the mud. Most legal research checklists offer similar step-by-step 
guidance,2 and having one of these taped on your desk will likely 
prevent a lot of spinning. 
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FROM 
THE  
SPINDLE

S I D E B A R

What is a 
‘Spindle’?
To this day, in the 
Temple of Justice 
hallway between 
the clerk’s office 
and the courtroom, 
there’s a spindle on 
top of a wooden 
lectern where on 
any Thursday the 
Supreme Court’s 
newly issued 
opinions are placed 
for public viewing. 
This is the paper 
version of the 
“slip opinion” of 
the court. In the 
“old days,” before 
the internet, the 
press and media, 
or members of 
the public, would 
have to check the 
spindle to quickly 
access the latest 
decisions from the 
court. Although we 
now all have near-
instant access to 
the court’s decisions 
via cyberspace, for 
reasons that seem 
more ceremonial 
than practical, the 
spindle remains—a 
small relic and 
enduring symbol 
of the open 
administration of 
justice. 

BY VALERIE MCOMIE

Court Report

the Washington Supreme Court held that 
the 46-year sentence imposed on Timothy 
Haag, 17 when he committed his crime, 
constituted a “de facto” LWOP sentence 
because it denied him the opportunity to 
live a meaningful life outside of prison. Id. 
at 327-29. The court concluded that Haag’s 
sentence violated his Eighth Amendment 
rights because the individualized hearing 
to which he was entitled under Miller em-
phasized retribution and failed to consider 
immaturity, impetuosity, or other mitigat-
ing qualities of youth. Id. at 325. It further 
held the sentence violated art. I, § 14, of the 
Washington State Constitution, which bars 
all life sentences for juveniles. Id. at 329-30.

Anderson moved for resentencing in 
light of this developing jurisprudence. 
He submitted articles describing juvenile 
brain development and letters detailing his 
personal rehabilitation in prison. He also 
testified, apologizing for his crime and ex-
plaining that he became entangled in life 
on the streets after fleeing a crime-ridden 
home. 

While acknowledging Anderson’s prog-
ress and expressions of remorse, the trial 
court noted that it was required to consid-
er the role Anderson’s youth played in the 
commission of his crime. It stated that An-
derson’s crime reflected careful planning, 
efforts to hinder law enforcement, and full 
awareness of the consequences. The court 
concluded that Anderson failed to prove his 
crime reflected mitigating factors of youth 
and declined to alter his 61-year sentence.

The Washington Supreme Court ac-
cepted direct review, and in a 5-4 decision 
written by Justice Stephens, affirmed. It 
held the trial court properly considered the 
Miller factors. Anderson, 2022 WL 4100782, 
at *6. To Anderson’s argument that the 
sentence conflicted with Haag, which he 
claimed imposed a categorical bar prohib-
iting de facto LWOP sentences in juvenile 
cases, the court clarified its prior opinion: 
“Haag’s state constitutional holding recog-
nized a categorical bar prohibiting de facto 
LWOP sentences for juvenile offenders who 
have shown that their crimes reflect youthful 
immaturity, impetuosity, or failure to appre-
ciate risks and consequences.” Id. (emphasis 
added). 

In separate dissents, Justice González 
( joined by Justices Gordon McCloud and 
Montoya-Lewis) and Justice Yu ( joined by 

Standards for Evaluating the Constitutionality of “De 
Facto” Life Sentences Imposed on Juvenile Offenders

In  State v. Anderson, No. 97890-5, 2022 WL 4100782, __ 
Wn.2d __ (Wash. Sept. 8, 2022), the Washington Supreme 
Court considered whether the prohibition of “cruel pun-
ishment” in Wash. Const. art. I, § 14, prohibits courts from 
imposing “de facto” life sentences on defendants who 
committed their crimes as juveniles. In 1995, when Tonelli 
Anderson was 17 years old, he and a friend killed two peo-
ple and gravely injured a third during a drug deal. Follow-
ing a bench trial in 2000, Anderson was found guilty and 
sentenced to just over 61 years in prison. 

Several significant decisions clarifying federal and 
state constitutional protections for juvenile offenders 
were issued after Anderson’s conviction. In Miller v. Al-
abama, 567 U.S. 460 (2012), the U.S. Supreme Court held 
that mandatory life without parole (LWOP) sentences in 
juvenile cases violate the Eighth Amendment to the U.S. 
Constitution. Under Miller, juvenile offenders must re-
ceive an individualized hearing before being sentenced to 
LWOP, to determine whether the crime reflected “mitigat-
ing qualities of youth.” Id. at 476 (citation omitted). The 
Court emphasized that it is the “rare juvenile offender 
whose crimes reflect irreparable corruption” to warrant a 
LWOP sentence. Id. at 479-80.

Following Miller, the Washington Supreme Court held 
that the prohibition of “cruel punishment” in Wash. Const. 
art. I, § 14, affords greater protection than the Eighth 
Amendment, and categorically prohibits LWOP sentenc-
es for juvenile offenders. State v. Bassett, 192 Wn.2d 67, 
73 (2018). And in State v. Haag, 198 Wn.2d 309 (2021), 

Recent significant cases decided 
by the Washington Supreme Court
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Justice Montoya-Lewis) expressed their 
view that the majority opinion is unjust and 
irreconcilable with prior decisions. See id. 
at *12-17, *17-22.

Legal Standard for Determining When 
Civil Plaintiffs are Entitled to Relief 
Under the Doctrine of Equitable Tolling

In Fowler v. Guerin, 200 Wash.2d 110 
(2022), the Washington Supreme Court 
addressed the legal standard that a plain-
tiff in a civil action must meet to obtain 
relief from a limitations period under the 
doctrine of equitable tolling. In 2005, a 
class of Washington teachers sued the 
Washington State Department of Retire-
ment Systems (DRS), challenging DRS’s 
calculation of interest payments on teach-
ers’ retirement contributions. That law-
suit resulted in a partial settlement but 
left many claims unresolved. Fowler and 
Maurer subsequently became class plain-
tiffs in a 2009 class action, representing 
approximately 25,000 remaining mem-
bers (the Teachers). In 2013, the Thurston 
County Superior Court remanded the case 
to DRS for new rulemaking. DRS Director 
Tracy Guerin thereafter reaffirmed DRS’s 
original interest calculation method. 

In 2015, the Teachers filed a separate 
federal action against Director Guerin un-
der 42 U.S.C. § 1983, claiming the interest 
calculation method constituted a takings in 
violation of the Teachers’ Fifth and Four-
teenth Amendment rights under the U.S. 
Constitution. Guerin asserted a statute 
of limitations defense, and the Teachers 
sought relief under the doctrine of equi-
table tolling. The district court noted un-
certainty in Washington law regarding the 
legal standard for equitable tolling in civil 
cases and certified a question of state law to 
the Washington Supreme Court. Fowler v. 
Guerin, No. C15-5367, 2021 WL 4972737, at 
*1 (W.D. Wash. Aug. 5, 2021).

In a unanimous opinion written by 
Justice Stephens, the Supreme Court reaf-
firmed Washington’s four-part conjunctive 
test for determining whether a civil plain-
tiff has established entitlement to equitable 
tolling:

S
p

in
d

le
 p

h
o

to
 ©

 C
am

ill
a 

F
au

lk

C O N T I N U E D  >



Washington State Bar News  |  DEC. 2022/JAN. 202326

(1) the plaintiff has exercised 
diligence, (2) the defendant’s bad 
faith, false assurances, or deception 
interfered with the plaintiff’s timely 
filing, (3) tolling is consistent with 
(a) the purpose of the underlying 
statute and (b) the purpose of 
the statute of limitations, and (4) 
justice requires tolling the statute of 
limitations.

200 Wn.2d at 125. In holding that all four 
elements must be present, the court empha-
sized that equitable tolling is an “extraor-
dinary form of relief” that must be “used 
sparingly.” Id. at 118, 119 (citation omitted).

Justice Yu concurred in the decision, 
but wrote separately to highlight the “flex-
ible, fact-specific” nature of the inquiry. 
The concurrence emphasized that flexibil-
ity “is necessary to preserve the underlying 
purpose of equitable tolling,” which is “not 
to punish misconduct but to relieve [par-
ties] under special circumstances from the 
harshness of strict legal rules.” Id. at 127 (ci-
tation omitted).

Scope of Authority Afforded to the State 
to Manage Forested Lands Granted to 
the State by the Federal Government and 
Washington Counties, and Whether its 
Management Strategy Comports with 
its Constitutional Obligation to Manage 
Public Lands For “All the People.”

In Conservation Northwest v. Commission-
er of Public Lands, 199 Wn.2d 813 (2022), 
Washington individuals and nonprofit 
organizations (collectively Conservation 
NW) sued the Commissioner of Public 
Lands, the Washington State Department 
of Natural Resources, and the Board of Nat-
ural Resources (collectively DNR), claim-
ing DNR’s strategy for managing approxi-
mately three million acres of forested lands 

in Washington granted to the state by the 
federal government and various Washing-
ton counties violated the Washington State 
Constitution. Conservation NW claimed 
that DNR improperly prioritized revenue 
through the harvesting of timber at the 
expense of conservation efforts, breaching 
its obligation to use the land for the bene-
fit of “all the people,” as required by Wash. 
Const. art. XVI, § 1. 

DNR responded that under the Omnibus 
Enabling Act of 1889, ch. 180, 25 Stat. 676 
(the Act) and RCW 79.22.040, the federal 
government and Washington counties cre-
ated land trusts, which obligated the state 
to use the lands for the benefit of identi-
fied trust beneficiaries, including common 
schools and other enumerated state insti-
tutions as well as granting counties. DNR 
maintained that its emphasis on revenue 
satisfied its duties under the trusts and did 
not violate other laws. The superior court 
dismissed the action, holding that DNR’s 
actions were consistent with its obligations 
as a trustee. 

Conservation NW appealed. On direct 
review, the Washington Supreme Court 
framed the two key legal questions before 
it: (1) Did the Act create a trust?1 (2) Did 
DNR’s management of the granted lands 
comport with DNR’s legal obligations? A 
unanimous opinion of the court written by 
Justice Whitener answered “yes” to both 
questions.

In answering the first question, the 
court emphasized that in ascertaining the 
presence of a trust, the relevant inquiry is 
whether the grantor grants the land with 
the “intention to impose enforceable du-
ties,” and the grantee accepts the land “with 
the express or implied understanding” that 
enforceable duties follow the land grant. 
Id. at 824. Congress passed the Act in 1889 
to admit several western states, including 
Washington, into the Union. The Act that 
effectuated the land grant directed that the 
land should be “held, appropriated, and 
disposed of exclusively for the purposes” 
of supporting common schools and other 
state institutions. Id. at 825 (citation omit-
ted). The court concluded that the Act ev-
idenced the federal government’s intent to 
create a trust, pursuant to which the lands 
“were not [the state’s] absolute property 
but, instead, were to be held and used ex-
clusively for the enumerated purpose.” Id. 

at 826 (citation omitted). The court con-
cluded that the Act created a trust, requir-
ing the state to manage the lands for the 
benefit of trust beneficiaries.

In response to the second question, the 
court held that Conservation NW failed to 
prove that DNR’s land management was 
unconstitutional or arbitrary and capri-
cious. It noted that within the bounds of the 
trust, the state was afforded discretion to 
determine the precise manner of managing 
the lands, and the state delegated its man-
agement obligations to DNR. The obliga-
tions imposed upon DNR by the Act and art. 
XVI, § 1, must be read in harmony, and the 
Washington Constitution’s mandate that 
granted lands be used for the benefit of “all 
the people” should be read with awareness 
that it “was drafted and later approved as 
being in conformity with the provisions of 
the Enabling Act.” Id. at 832. The court not-
ed that “all the people” benefit from DNR’s 
generating of revenue because they benefit 
from “financially viable public systems.” 
Id. at 834. And it agreed with DNR that its 
policy of generating revenue was not done 
“at the expense of forest health.” Id. at 834. 
With these considerations in mind, the 
court concluded that DNR had acted within 
its discretion in managing the trust lands:

Using granted state and forest 
board lands as productive trust 
property aligns with DNR’s general 
trustee duties and provides a 
benefit to the general population 
by boosting local economies as 
well as maintaining stronger and 
better-funded public systems of 
education and governance. We 
recognize the important compelling 
interests in conservation and 
environmental health … but these 
policy issues must be left to the 
legislature. DNR’s discretionary land 
management strategies are neither 
unconstitutional nor arbitrary and 
capricious.

Id. at 835. 

Valerie McOmie is a 1998 
graduate of New York 
University School of Law and 
practices in Camas. She can 
be reached at valeriemcomie@
gmail.com.
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NOTE 
1. It was undisputed that the county land grants 

created trust obligations. See Conservation 
Northwest v. Commissioner, 199 Wn.2d at 822 
n.3.
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Lisa H. Mansfield (LHM): Today we’re 
going to be talking a little bit about 
ideas and ideals that touch on rights and 
responsibilities, the role of the judiciary, 
and the rule of law.

I was under the impression growing 
up in this country that there were certain 
ideals that, although they might not be 
completely manifested, were something to 
strive toward. In this moment, I’m not sure 
that everyone’s on the same page as to the 
ideal of democracy.

Justice Debra Stephens (JDS): Yes, that 
has become apparent since Jan. 6. 

LHM: So then the question becomes where 
is our union when we don’t share ideals 
and don’t agree on our foundations?

JDS: I don’t know that there isn’t a shared 
ideal at the bottom of a lot of the current 
disagreements. Maybe I’m just a hopeless 
optimist, but I really feel like we do have 
a lot of shared values. Even when people 
can’t agree on anything from a subject 
matter or policy point of view, they 
probably would agree that having a point 

A Conversation 
With Washington 
Supreme  
Court Justice 
Debra Stephens
INTERVIEW BY JUDGE LISA H. MANSFIELD

F E AT U R E

of view and the right to share it is good! 
But sometimes we’re just not getting 

to the heart of the matter. Let me give 
you an example. We are in a position now 
where we’re seeing some backlash against 
certain rights due to an extreme focus on 
the value of American civil liberties and 
the institution of our rights as being very 
individualistic. It’s all about “the power 
of the little guy.” I’ve often shared the line 
from a cowboy poet who described the 
courts of America as being “that place 
where the smallest dog can lift his leg 
against the biggest tree”; in one sense, 
the notion of rugged individualism and 
standing up to power. But that isn’t really 
the kernel of truth underlying civil liberties 
and rights and even self-determination. The 
underlying value is a very communal value.

LHM: That is a very interesting notion. 
I think there is a historic tension in 
our culture between the exercise 
of individual rights versus 
the preservation of the 
commonwealth. In your 
understanding, is this tension 
resolvable?

JDS: Yes, in my understanding I think 
this tension is resolvable. I do think 
some mythology has developed about 
individualism and individual rights—that 
they are contrary to social cohesion, the 
social contract, the compromises we all 
make when we live together in a society. I 
think historically, it’s provable when you 
look at the philosophy that surrounds the 
Enlightenment thinking that was very 
much a part of the political philosophy of 
the framers of our Constitution. I never 
read Alexis de Tocqueville’s Democracy 
in America in school, I read it later. When 
I finally got to it, I just couldn’t put it 
down. Notwithstanding sentences that 
run on longer than I run on [laughs] … de 
Toqueville, a French person, observes our 
early democracy and sees that the notion 
of rights that are so front and center to us 
reflect a real investment in the cohesion 
of the society. The rights come with 
responsibilities, and they serve the social 
good. That is fundamental to the rule of law. 

Free speech, along with the right to 
write and publish freely on any subject, 
is important, and those rights carry an 
attendant responsibility. If you go back to 
the colonial charters that led to the First 
Amendment, many expressly say, as the 
Washington Constitution currently says, 
there is a responsibility that goes with 
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the exercise of the right of free speech. 
It’s not an entitlement to rail against the 
world; it’s very much a sense that free 
expression has consequences because we 
share a responsibility for social cohesion. 
Consequently, I do think that these things 
are resolvable. I do think it’s going to 
require some closer examination of the 
roots of some of the doctrines that we’ve 
taken in different directions over the 
course of the development of our law.

I recently read a book my law clerk 
shared with me, by legal scholar and 
constitutional law professor Jamal 
Greene,1 entitled How Rights Went Wrong. 
One of the interesting themes explored in 
that book is that we tend to develop the law 
through test cases and see how far we can 
push the limits of any given doctrine. My 
view, and some of this I guess has evolved 
through experience in the school of hard 
knocks, is that I can’t think of any aspect 
of our law or of our assertion of individual 
rights that is improved by testing the 
margins over and over. I guess it goes back 
to that old saw about how hard cases make 
bad law! I think it’s because as human 
beings we have a natural draw toward 

wanting justice as we see it. You know, the 
arc of history bends toward justice, and 
we want to see outcomes that feel just to 
us. Of course, what feels just to us is often 
heavily influenced by other inputs such as 
what we’ve seen and what we know—in 

other words, our own perspective and 
experience, our biases.

I agree with Eric Liu [author, former 
civil servant, and founder of the nonprofit 
Citizen University, which promotes civics 
education and awareness],2 who has 
observed that we are in an important and 
challenging time because this is perhaps 
the first moment in the history of our 
country where we’re truly experiencing 
movement toward a multi-racial, multi-
perspective democracy. Maybe we’ve given 
some lip service to it in the past, but if as 
a society we want to broadly share power, 
not just share it but have it taken by people 
who have been marginalized, we’re going 
to hear perspectives and see things that 
challenge longstanding assumptions and 
broaden our understanding.

When we start looking at testing the 
margins of rights such as the right to free 
speech or due process rights, or a right to 
be free from any number of government 
incursions, we have a natural tendency 
to think about what we believe is the 
just outcome and to see the right in that 
particular context. This is why ideas in 
action are powerful—and they can be very 
dangerous. 

Part of the problem is, I think, that it’s 
philosophically, linguistically, and humanly 
impossible to perfectly capture the fullness 
of experience in a constitutional provision. 
Language can never capture everything. So 
in between all the words is the real human 
experience, and we just have to allow for 
some give and take. Testing the absolute 
limits of one branch’s authority over 
another’s, or of one person’s rights against 
another’s, usually gets us into trouble. 

It gets us into trouble when we lose 
sight of the fact that a lot of the glue that 
should be holding us together is what, 
I hope, is a shared desire to maintain a 
just society. If we don’t have that, yikes! 
Then you can push rights in any number 
of directions that will tear us apart. But if 
we can try to remember that all of these 
rights have to have responsibilities, they 
are all part of a social contract, to use the 
Enlightenment period language that’s 
part of our founding documents, then we 
can build a strong democracy. But if we 
take it out of that context, then I think our 
rights are really dangerous. People can 

LEFT: Washington 
Supreme Court 
Justice Debra 
Stephens listens 
during an oral 
argument at the 
Cherberg building 
in Fall 2022.

BELOW: Stephens 
and Aberdeen 
municipal judge 
Susan Solan at a 
recent pickleball 
tournament.

Judge Lisa H. Mansfield 
presides over Lakewood 
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Steilacoom, and DuPont, and 
proudly hosts a Veterans Treatment Court. 
Judge Mansfield is a member of the Remote 
Jury Trials Work Group and sits on the 
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of Washington Tacoma Legal Pathways. 
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intersection of law and justice and is a 
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‘If as a society we want 
to broadly share power 
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that challenge longstanding 
assumptions and broaden 
our understanding.’
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rely on their “rights” to paradoxically deny 
the same rights to others and ultimately 
undermine democracy and the rule of law.

LHM: From what you’re saying, it sounds 
to me that you believe that responsibilities 
are baked into the rights themselves.

JDS: Yes. Rights have correlative 
responsibilities by their very nature. 

LHM: That is a subtle point.

JDS: Well I think it’s gotten lost a bit in 
some of the history. I think there is a false 
history of thinking that because these are 
“individual rights,” that it’s the individual 
against society. But this is where I found de 

Toqueville so important. He wrote about 
these rights at the time of our nation’s 
beginnings. If we examine the source 
documents—the enlightenment philosophy 
and the ideas of John Locke that our 
constitutional rights are rooted in—we can 
see the rights in their context, attached 
to social responsibilities. They are, in that 
sense, civil and political rights. They’re 
not absolute. They are not to be divorced 
from the political context, which is a social 
context. They serve a purpose and need 
to be interpreted in a way that serves to 
answer the question of our democracy, 
“How can we all live together in a way that 
truly promotes human flourishing?”

I want to be a part of a society that 
recognizes that what I want isn’t the 
same as what you want, at least not in the 
details. We’re all individuals and we have 
our preferences. But our desires should 
be able to grow together. I want a society 
that lets us have that sense of agency; you 
know, that I’m living MY life. That is so 

important. There are plenty of societies 
that can be well organized and incredibly 
safe—and yet bereft. I think law and order 
and hierarchy was of a higher value than 
individual human flourishing in many 
societies prior to the time of the founding 
of the United States of America. I feel lucky 
to be living now.

LHM: Switching our focus to more recent 
times, a little over two years ago, the 
Washington Supreme Court wrote an open 
letter which was an acknowledgment of 
the role the justice system has played in 
perpetuating inequities. It was a clarion 
call to action; specifically, I’m looking at 
this quote from the letter: “the injustice 
still plaguing our courts has its roots in the 
individual and collective actions of many, 
and it cannot be addressed without the 
individual and collective actions of us all.”3 

In your view, what are some of the 
individual and collective actions we can 
take to improve our system of justice?

A Conversation With  
Washington Supreme Court  
Justice Debra Stephens
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JDS: One of the first things I think we can 
all do is slow down our thinking when 
we’re making decisions and better educate 
ourselves about how the rules we have 
adhered to in the legal system came about 
and what impact they actually have on 
different people. We should recognize 
that just because a legal rule or principle 
is rooted in history or reflects a consistent 
practice of an institution [that] doesn’t 
make it neutral. 

So I think that education piece is 
meaningful. I’m proud to see that the 
Washington Supreme Court and many 
other courts are slowing down and really 
looking at things and not just accepting 
even longstanding norms. It’s that idea that 
just because something “just is” doesn’t 
make it “justice.”

Defining the court’s role is also very 
important. Our authority is limited with 
regard to redressing claims. It’s our role to 
ask whether the constitution or a statute 
has been violated, or whether a common 

law doctrine applies. I think a really 
important part of our work is to look at 
these doctrines closer and ask, “Are we 
missing something here?” Or conversely, 
“Are we seeing everything that needs to 
be seen?” It’s important in our application 
of the law to not accept a result without 
critical analysis regarding what the rule  
is really about and the values the rule 
serves.

But once we’ve done that, and we see 
what is at the heart of a constitutional 

provision, or we see the history of a statute 
and what it was intended to address, then 
it becomes the court’s role to explain that 
and to lay that out so that people can apply 
the law to the problem at issue. This is 
our key strength as the judicial branch. 
Sometimes the best thing the court does 
is explain where the legislation perhaps 
fails to achieve an identified goal. Or if it’s 
a constitutional doctrine at issue, the court 
can explain where a constitutional doctrine 
was getting at one thing but not necessarily 
getting at another. 

To me, that’s a conversation that the 
court is having with everybody; the parties 
in the case, the representatives of different 
branches of government, and with society 
at large. The court can say “this is what 
we see,” but that’s not the last word on 
it. People are going to take that and do 
whatever they’re going to do next. Our 
job as the court is to explain and to try to 

C O N T I N U E D  >

‘Defining the court’s role 
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It’s our role to ask whether 
the constitution or a 
statute has been violated, 
or whether a common law 
doctrine applies.’
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unpack things a bit so that solutions can be 
developed to problems that we, in our role 
as the court, usually can’t fix. If we don’t 
carefully consider the full arc of the legal 
doctrine developed in our cases, especially 
those cases that focus on common law and 
constitutional rights, we may just grasp 
at quick solutions and end up creating 
something that’s pretty destabilizing. 

I do feel like one of the things we 
need to embrace as a judicial system is 
to explain doctrines in a context that 
resonates with the conversation people are 
having in society, so they can practically 
use that information. The law should be 
understandable in the real world. Like you 
said at the beginning, these are ideas in 
motion.

LHM: I’d like to talk about something that’s 
on a lot of people’s minds today and that 
is the rule of law. Traditionally, the rule of 
law has been a cornerstone of democracy. 
What place does the rule of law have in 
a world that is becoming increasingly 
politically polarized?

JDS: This is a hugely important question. 
In 2018, I had the opportunity to 
participate in rule of law training for 
judges in Ukraine [through USAID]. And 

I gave a lecture to a university and legal 
audience that addressed the question you 
just posed: “How do we respect the rule of 
law in an increasingly polarized political 
climate?”  The question was urgent in 
Ukraine. Today, it is even more urgent, and 
it’s hard to watch what is happening there. 
The question is also front and center today 
in the United States. The first thing I’d say 
is we need to understand what we mean 
by the rule of law. I think there’s a lot of 
misunderstanding about that. I think we 
have the luxury in this country of having 
typically been part of a society that follows 
its own rules. We haven’t tended to think 
that institutions are so hopelessly corrupt 
that there’s no commitment to the very 
framework of government. 

But that experience and the truth of 
deeply rooted corruption lives in many 
other countries. Many people don’t have 
an experience of true commitment to 
democratic institutions and independent 
courts. I remember working with the 
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judges in Ukraine who were the third wave 
of replacement judges after three waves 
of reform. They said it was still hard to 
build a judiciary where judges would be 
willing to make independent decisions 
based on the Constitution and the laws 
because they had no experience of that. 
Judges would say, “Who am I supposed 
to call? Who’s going to tell me what I’m 
supposed to do with this case? Because I 
don’t want to get sideways with the powers 
that be.” That was beginning to change, 
and the importance of building a society 
committed to the rule of law was very 
personal to them.

Fundamentally, I think what we mean 
by the rule of law is a commitment to 
governance by principles, not people or 
power. I see different perspectives on this 
from involvement through groups like the 
National Association of Women Judges, 
where there are women from all over the 
world working as judges in incredibly 
challenging situations. In parts of the 

world, judges’ lives are literally at stake for 
some of the decisions they make. 

I think in some ways, our political 
polarization in the United States, while it 
has made some people question the rule of 
law, is almost an example of our privilege. 
We live in a society that hasn’t really been 
shaken to its foundations. I think if we all 
truly appreciated how dangerous it is to 
our very lives to allow political divides to 
rip apart our commitment to democratic 
institutions, we wouldn’t be even thinking 
of going down that road. 

 During the pandemic, I was going 

through a box of books at home and I 
picked up Erich Fromm’s Escape From 
Freedom, probably from a college class. 
Although it was written in 1941, it is 
so current. He’s writing at the dawn of 
Nazism about how willingly we can be 
led astray; if we look for easy answers 
and reject our own responsibility to 
our society, what easy prey we are for 
demagogues.

LHM: Yes, and I think the notion of power 
in this book is equally interesting. Fromm 
says, “Power has a twofold meaning. One 
is the possession of power over somebody, 
the ability to dominate him. The other 
meaning is the possession of power to do 
something, to be able, to be potent. The 
latter meaning has nothing to do with 
domination; it expresses mastery in the 
sense of ability.” This notion of power is 
well worth embracing as a society. How 
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not people or power.’
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can we use our collective power to move 
forward?

JDS: Excellent question.  That reminds 
me also of Eric Liu. He did a Ted Talk 
on power4 a few years ago, encouraging 
people, especially those who’ve been 
marginalized, to embrace their power 
and add their voices to the conversation. 
Part of what he’s observing is that, the 
more people embrace their power, the 
more those who have held the economic 
or positional power are going to resist, 
and we’re going to go through some hard 
times. Still, that assertion of power is 
what’s going to carry us through. I do 
think he’s right and I do think that’s what 
our democracy was built on; not positional 

power or structural power but individual 
self-empowerment that serves a greater 
good. 

Of course, it’s increasingly difficult to 
govern the more diverse our perspectives 
are. We’re seeing that not just with respect 
to issues of race and economic struggle, 
but also with issues of science and religion. 
The broader our notions of what is 
possible become—and what is permissible 
or impermissible from the moral point of 

view—the more we will disagree about 
legal rules. A lot of the laws we have 
presuppose a line beyond which people 
won’t cross. We have addressed this in the 
past, but not at this level. We are in that 
brave new world now.  

Looking at science and the things that 
can be done with humans, machines, and 
artificial life forms may well go beyond 
what we’d like to see socially, but how 
do we then find cohesion if too many 
of the assumptions that undergird our 
existing laws are called into question? For 
example, a very fundamental assumption 
is the value of human life. If that’s called 
into question by philosophical, religious, 
or scientific differences of opinion, then 
we need to reengage and examine things 
more closely. It is no answer to say “we 
don’t do X because we value human life” to 
someone who does not view human life in 
the particular way that you do. So I feel like 
we’re in kind of the 21st century transition 
time because a lot of our laws are written 
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NOTES 
1. www.law.columbia.edu/faculty/jamal-greene. 

2. https://citizenuniversity.us/eric-liu/. 

3. www.courts.wa.gov/content/publicUpload/
Supreme%20Court%20News/Judiciary%20
Legal%20Community%20SIGNED%20060420.
pdf.

4. www.ted.com/talks/eric_liu_how_to_
understand_power?language=en. 

on very 19th-century—even 18th-century—
moral and scientific foundations.

LHM: It’s incumbent upon us to consider 
what our current values truly are and 
then ask if there is consensus around our 
values. Individualism is a very important 
American value, but there are other values 
to consider as well. 

JDS: So true. Yet, as we’ve been discussing, 
there is a persistent myth of American 
individualism as the highest value. 
Alexander Bickel wrote about free speech 
under the First Amendment as an example 
of a doctrine that can be made to drift 
too far toward individualism without a 
sense of the purpose of that right and 
the social benefit that attends that right. 
He illustrates how a singular focus on 
individualism in free speech perverts 
the nature of the right and creates vast 
disparities. Let’s say for example that 
“Debra Stephens and Jeff Bezos have 

an absolutely equal right to support the 
candidate of their choice with unlimited 
spending.” 

With an example like that, Bickel 
is recognizing that we’ve maximized 
individualism in saying what a speech right 
is without looking at all at the practical 
impact on constitutional values. Is that 
really what we are trying to get at with the 
First Amendment?  

Most of the time we don’t really see 
the impact of any idea, including an idea 
expressed in a Bill of Rights provision, 
until it starts to play out. We need to be 
responsive to how it plays out. We’re 
trying to describe ideas that govern human 
institutions and so why aren’t we looking 
more closely at the human institutions? 
We shouldn’t cleave to abstract notions 
regardless of the consequences. I think we 
have to reevaluate how we miss the point 
if the consequences seem to undermine 
the very value that we thought we were 
advancing.

LHM: You’re right, but it’s not up to the 
judiciary to recalibrate, it’s up to the 
judiciary to illuminate.

JDS: Beautifully said. It is our job, I think, 
to keep the law alive and to explain how 
long-standing, old words carry important 
meaning over the course of time. Judges 
are storytellers; we tell the story of our 
democratic values and we try to keep 
it real. Words written in 1791 or 1889 
still speak directly to our rights and 
responsibilities as they exist today, but as 
judges, we have to provide the context.  

http://www.law.columbia.edu/faculty/jamal-greene
https://citizenuniversity.us/eric-liu/
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
http://www.courts.wa.gov/content/publicUpload/Supreme%20Court%20News/Judiciary%20Legal%20Community%20SIGNED%20060420.pdf
http://www.ted.com/talks/eric_liu_how_to_understand_power?language=en
http://www.ted.com/talks/eric_liu_how_to_understand_power?language=en
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The National Transportation Safety Board 
(NTSB) recently issued an updated report 
in the accident investigation of a seaplane 
crash that killed 10 people, including a child 
and WSBA member Gabrielle Hanna, when 
the plane went down in Mutiny Bay near 
Whidbey Island on Sept. 4, 2022. The NTSB 
updated report contains findings relevant to 
the cause of the accident, and also reveals 
jackscrew design issues that are similar to 
those found in the crash of Alaska Airlines 
Flight 261 on Jan. 31, 2000.

In most aviation accidents the NTSB 
keeps its investigative process and the re-
sults of its fact-finding, testing, and analysis 
confidential until it issues its factual report, 

The Causal 
Mystery  
Is About  
To Be Solved
BY ROBERT HEDRICK AND KERRY KOVARIK  Navy recovered approximately 85 percent of 

the aircraft from the sea floor (see fig. 1).2
While the wreckage was heavily damaged 

due to water impact and being submersed 
for nearly four weeks, critical components 
of the aircraft’s pitch flight control system 
(which controls the nose up and nose down 
attitude or nodding motion of the aircraft 
used for climb and descent) appear to reveal 
a potentially catastrophic failure. The hori-
zontal stabilizer actuator (see fig. 2), which 
controls the up and down movement of the 
stabilizer, and importantly is the only means 
that keeps the stabilizer in a stable horizon-
tal position, was separated. A critical lock 
ring used to keep the horizontal stabilizer 
actuator together was not found. The NTSB 
cannot currently determine if the lock ring 
was installed before the aircraft impacted 
the water.3 If the stabilizer separated while 
in flight, this would cause the stabilizer to 
float freely about its hinge and rotate uncon-
trollably.4 The result can be a loss of pitch 
control and ultimate loss of control of the 
airplane.5

In order to relieve flight control pressure 
on the pilot during changing flight attitudes 
and power settings, the DHC-3 Otter is de-
signed, like other aircraft, with a moveable 
horizontal stabilizer. Pilot adjustments 
are made by turning the pitch trim control 
wheel in the cockpit either nose up or nose 
down. The actuator (see fig. 3) is manipu-
lated by the trim wheel through control ca-

typically 12 to 18 months after an accident. 
Sometimes the NTSB issues an interim re-
port to update the public on a significant 
accident investigation or to inform aircraft 
owners, operators, and the flying public that 
a likely cause of the accident has been dis-
covered and appropriate safety steps are be-
ing taken to prevent similar accidents from 
happening.

On Oct. 24, the NTSB released its Aircraft 
Accident Investigative Update for the Mu-
tiny Bay accident, following the recovery of 
the De Havilland DHC-3 Otter (N725TH) 
wreckage by the U.S. Navy from nearly 200 
feet below the surface in Mutiny Bay, south-
west of Whidbey Island in Puget Sound.1 The 

FIG. 1.  
Green reflects 

recovered 
wreckage and 

orange reflects 
recovered flight 

controls.

Detail of actuator 
with clamp nut at 

top and barrel.

FIG. 2
Horizontal 
stabilizer actuator.         

FIG. 3

Clamp nut

Barrel
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bles that rotate the actuator screw, which 
extends or retracts the actuator chang-
ing the angle of the horizontal stabilizer.6 

 The actuator, which is located inside the tail 
section, has its lower end connected to the 
airframe in the tail, while the upper end is 
connected to the horizontal stabilizer, which 
pivots on hinges.

Critically, the secondary role of the actu-
ator is to keep the stabilizer in its set posi-
tion. In other words, by design the actuator 
is the sole means of securing the stabilizer 
from un-commanded movement. Thus, the 
separation of the actuator will allow the sta-
bilizer to swing freely,7 with a resulting loss 
of pitch control. A rough analogy might be 
like losing the power steering in a car, which, 
if not designed safely, might cause the front 
wheels to freely and uncontrollably turn 
sideways. Worse yet, unlike a driver, a pilot 
in flight cannot just slow down and pull over. 

As reflected in the NTSB’s updated re-
port, after the wreckage was recovered the 
actuator was discovered to be separated at 
the upper portion where it connects to the 
horizontal stabilizer. Normally at this upper 
point a clamp nut is attached to one end of 
the stabilizer and the other lower end is at-

tached to the body of the actuator, located in 
the barrel section. On installation, the barrel 
section is screwed into the clamp nut, which 
is then secured by a wire lock ring that snaps 
into a groove on the outside of the barrel. 
The ring has a tang (end bent inward) which 
goes through a small hole in the barrel and 
into a corresponding small hole in the clamp 
nut threads. When properly seated, the lock 
ring keeps the barrel and clamp nut together 
by preventing any rotation (unthreading) be-
tween them.8

If the lock ring is not installed (or is im-
properly installed and not fully seated) the 
barrel and clamp nut may be susceptible to 
unscrewing and becoming detached. While 
this would cause failure of the trim control, 
much more critically it could cause failure 
of the stability of the entire horizontal stabi-
lizer because the actuator is the only mech-
anism keeping the stabilizer secured in its 
position (see fig. 4).

In the Mutiny Bay accident, it is not sus-
pected that the clamp nut and barrel became 
separated when the aircraft impacted the 
water, because there is no evidence that they 
were pulled apart by impact tension; if they 
had been, there would be stripping of the 
threads on the nut and/or in the barrel.9 The 
NTSB investigation of the threads found that 
the actuator became separated by the nut 
and barrel rotating apart (unthreading) and 
out of each other (see fig. 5).10

Although the NTSB’s investigation and 
lab work is continuing, and it has not issued 
its factual report, by issuing this updated re-
port the NTSB is both timely informing the 
public of additional facts and findings, and is 
coordinating with the Transportation Safety 
Board of Canada to request that the type cer-
tificate holder, Viking Air Ltd, draft addition-
al inspection instructions to ensure that the 
lock ring is properly seated to prevent un-
threading of the barrel from the clamp nut.11

FAA ISSUES AIRWORTHINESS 
DIRECTIVE BASED ON THE  
NTSB UPDATED REPORT
On Nov. 2, 10 days after the NTSB issued 
its updated report, the FAA issued airwor-
thiness directive (AD) 2022-1409, which 
requires owners and operators of DHC-3 
Otters in the U.S. to perform an immediate 
inspection of the DHC-3 Otter horizontal 
stabilizer actuators to ensure that the lock 
ring is correctly seated in the barrel groove 
and is properly engaged in the clamp nut.12 
The FAA is unequivocally clear that this in-
spection is critical: “This condition, if not de-
tected and corrected, could result in a reduc-
tion or loss of pitch control during flight with 
consequent loss of control of the airplane.”13 
Inspections must be performed within the 
next 10 hours in service of each aircraft. In 
issuing the AD, the FAA determined that this 
unsafe condition “is likely to exist or develop 
in other products of the same type design.”14 

FIG. 5
Clamp nut from 
accident aircraft 
showing three of 
five holes drilled 
into it. 

Clamp nut

Upper attachment fitting

Bearings
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The authors are attorneys with Aviation Law 
Group PS (www.aviationlawgroup.com) in 
Seattle, where they exclusively practice aviation 
accident law on behalf of victims and their 
families. At the time of this publication, Aviation 
Law Group PS had commenced and continues 
its own investigation into the Northwest 
Seaplanes accident.

Robert Hedrick is also a 
commercial pilot, seaplane 
pilot, FAA-certified aviation 
mechanic, and has an LL.M. in 
International Aviation Law. 

Kerry Kovarik is a commercial 
pilot and FAA-certified 
aviation mechanic with 
inspection authority. 

Actuator top 
attachment 
bolt

Lock ring 
groove

Clamp nut
Barrel

FIG. 4. Clamp nut 
and barrel from 
wreckage: completely 
separated. In 
addition, the lock 
ring was not located 
(an example lock ring 
is seen at right).



Washington State Bar News  |  DEC. 2022/JAN. 202338

The FAA also recognized that this AD is an 
“interim action,” pending further review.15 
The AD applies to the 63 DHC-3 Otters  
registered in the U.S. The projected cost per 
aircraft to comply with the AD is $85, which 
is one hour of mechanic time. 

REVISITING SIMILAR DESIGN 
CONCERNS FROM ALASKA FLIGHT 261
A single-point catastrophic failure exists 
when the failure of one part or component of 
a safety critical system causes the entire sys-
tem to fail. For aviation safety, those systems, 
such as the flight control system, should not 
only be designed to prevent single-element 
failure, but the “single point” should be elim-
inated by use of a redundant or backup safety 
design, which allows for continued safe use 
after one element fails. 

In the Mutiny Bay accident, if what the 
NTSB is considering in its updated report, 
that a maintenance assembly step related 
to a simple wire lock ring may have caused 
N725TH to fall out of the sky, the obvious 
question arises: is there sufficient redundan-
cy designed in the DHC-3 flight control sys-
tem? Part of the answer may lie in revisiting 
the 2000 Alaska Airlines Flight 261 accident, 
and specifically the NTSB’s investigation 
and report related to horizontal stabilizer 
actuator design.

On Jan. 31, 2000, Alaska Airlines Flight 
261, an MD-83, lost control and crashed into 
the Pacific Ocean off the coast of Southern 
California, taking the lives of all 88 persons 
on board. The NTSB determined that the 
crash was caused by loss of the airplane pitch 
control that resulted from an in-flight failure 
of the horizontal stabilizer trim system.16 
Though the failure itself was caused by inad-
equate lubrication and excessive wear of the 
horizontal stabilizer actuator jackscrew, the 
NTSB also determined that the aircraft did 
not have a fail-safe redundant design in the 
system. Without a backup, once the actuator 
failed, the horizontal stabilizer swung freely 
without self-limiting control, which resulted 
in complete loss of aircraft pitch flight con-
trol caused by a single-point failure.17 

While the mechanism of failure between 

the Flight 261 accident and the Mutiny Bay 
accident is not the same, the potential lack 
of design redundancy of both systems is sim-
ilar. Three of the 46 findings listed in the 
Flight 261 final report have particular rele-
vance to the Mutiny Bay accident, as well as 
to the overall design of the DHC-3 pitch trim 
system. These are:

41. When a single failure could have 
catastrophic results and there is a 
practicable design alternative that 
could eliminate the catastrophic 
effects of the failure mode, it is 
not appropriate to rely solely 
on maintenance and inspection 
intervention to prevent the failure 
from occurring; if a practicable 
design alternative does not exist, a 
comprehensive systemic maintenance 
and inspection process is necessary.

42. Transport-category airplanes 
should be modified, if practicable, 
to ensure that horizontal stabilizer 
trim system failures do not preclude 
continued safe flight and landing.

43. Catastrophic single-point failure 
modes should be prohibited in the 
design of all future airplanes with 
horizontal stabilizer trim systems, 
regardless of whether any element of 
that system is considered structure 
rather than system or is otherwise 
considered exempt from certification 
standards for systems.18 

In the Flight 261 Report the NTSB also 
recommended that the FAA: 

evaluate the horizontal stabilizer 
trim systems of all other transport-
category airplanes to identify any 
designs that have a catastrophic 
single-point failure mode and, for any 
such system; . . . 

identify means to eliminate 
the catastrophic effects of that 
single-point failure mode and, if 
practicable, require that such fail-
safe mechanisms be incorporated in 
the design of all existing and future 
airplanes that are equipped with such 
horizontal stabilizer trim systems.19

The Flight 261 report was issued 20 years 
before the Mutiny Bay accident. It is not 
known what steps, if any, the FAA has tak-
en since then to identify, analyze, and/or 
attempt to modify the horizontal stabilizer 
actuator design on DHC-3 aircraft, which 
appear to have a single point of failure mode 
similar to the MD-80 series aircraft of Flight 
261; i.e., once the single actuator fails and 
loses restraint of the horizontal stabilizer, 
there is no backup and flight control is lost. 
By contrast, the NTSB cited an example: “the 
DC-8 was equipped with a dual jackscrew 
design that provided structural and opera-
tional redundancy.”20

The NTSB recommended that the FAA 
establish new design changes for future air-
craft certification, by calling on the FAA to: 

Modify the certification regulations, 
policies, or procedures to ensure that 
new horizontal stabilizer trim control 
system designs are not certified if 
they have a single-point catastrophic 
failure mode . . .21

Last, in citing the FAA’s own advisory 
circular, AC 25.1309-1A, which is based on 
federal aviation design regulation 14 CFR 
25.1309, the NTSB recognized: 

AC 25.1309-1A specifies that in 
demonstrating compliance with 14 
CFR 25.1309, the failure of any single 
element, component, or connection 
during any one flight should be 
assumed, regardless of its probability, 
and such single failures should not 
prevent continued safe flight and 
landing, or significantly reduce the 
capability of the airplane or the 
ability of the crew to cope with the 
resulting failure condition.22

While there is no doubt that many lessons 
were learned on many levels following the 
Flight 261 accident, from an aircraft design 
perspective, serious concerns regarding hor-
izontal stabilizer design were raised in the 
2002 report, and changes were recommend-
ed. It remains to be seen whether at least 
some of the recommended changes contained 
in the Flight 261 report should have made it 
to the DHC-3 Otter before the Mutiny Bay 
accident. Perhaps the NTSB will answer this 
question, or at least will address this apparent 

The Mutiny Bay Seaplane  
Accident: The Causal Mystery  
Is About To Be Solved
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NOTES 
1. www.ntsb.gov/investigations/Documents/

DCA22MA193%20Investigative%20Update.pdf. 
Photos and illustrations contained in this article 
are from this NTSB Updated Report.

2. Id. at 1.

3. Id. at 9.

4. “The Systems group found the horizontal 
stabilizer actuator had separated into two pieces 
at a threaded assembly fitting.” Id. at 2, 9.

5. Id. at 9.

6. Id. at 3.

7. Id. at 9.

8. Id. at 5, 6. 

9. Id. at 5.

10. “Examination of the threads inside the barrel 
and the threads on the clamp nut revealed that 
the two components separated by unthreading 
(that is, rotation of the barrel and/or clamp nut) 
as opposed to being pulled apart in tension.” Id.

11. Id. at 9.

12. www.regulations.gov/document/FAA-2022-
1409-0001. 

13. Id.

14. Id.

15. On Oct. 4, 2022, the FAA issued emergency 
airworthiness directive (AD) 2022-21-51, 
which requires almost immediate inspection 
of the left elevator auxiliary spar (elevator 
horizontal support beam) of De Havilland 
Otter DHC-3 aircraft. While it is not known if 
this is also related to the Northwest Seaplanes 
Mutiny Bay accident on Sept. 4, 2022, it was 
issued shortly after the wreckage of N725TH 
was recovered. This AD brings to light many 
questions of FAA activity since 2018, which 
the emergency AD explicitly relates back to. 
As the FAA issued an AD on this spar,  it could 
be a dangerous condition that the FAA came 
across during their investigation of the Mutiny 
Bay accident, but not causally related to the 
accident because it was not addressed in 
the later-issued NTSB Accident Investigative 
Update. A copy of AD 2022-21-51 is at: https://
drs.faa.gov/browse/excelExternalWindow/
DRSDOCID139391948320221005002535.0001

16. www.ntsb.gov/investigations/AccidentReports/
Reports/AAR0201.pdf. 

17. Id. at 180.

18. Id.

19. Id. at 183.

20. Id. at 21 (emphasis added).

21. Id. at 184.

22. Id. at 21.

recurring design issue, in its factual report of 
the Mutiny Bay accident, where the NTSB 
should not only try to solve the “what hap-
pened” causal mystery, but also the “why did 
it happen” causal mystery as well.  
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W hen I practiced pat-
ent prosecution, I felt 
conflicted about do-
ing work for smaller 
clients, such as small 

businesses and individual inventors.1 On 
one hand, I was grateful for their business. 
But on the other, I felt that I was not provid-
ing a service that would benefit them.

A few months ago, I left private practice. 
And I’m finally at liberty to speak candidly 
about my experience with the U.S. patent 
system and how it works against small en-
tities. 

Fundamentally, state-backed protection 
of intellectual property serves an important 
function in encouraging innovation by pro-
tecting ROI. A U.S. patent grants the holder a 
right to exclude others from practicing—i.e., 
making, using, selling, or importing—the 
patented invention within the country.

But the inefficiencies, lack of rigor, and 
hefty fees in the U.S. patent system cut 
against the value of patents. For small busi-
nesses with limited resources, these obsta-
cles hit especially hard.

For example, while the cost of filing a 
patent application is fairly predictable, it 
is almost impossible to forecast the total 
cost of obtaining a patent. The reason is 
that even the most seasoned lawyers cannot 
foresee how many rounds of rejections an 
application will face before it is allowed.2 

The number of rejections depends on a 
variety of factors, including the patent ex-
aminer assigned to the application. The pat-
ent examiner is not a lawyer, but a person 
with a degree in science. Depth of technical 
knowledge varies wildly among examiners. 
Their ability to understand the invention 
may determine how they “examine” it.3 For 
example, an examiner’s understanding of 
an invention may determine what search 
terms and databases they use to search for 
prior art—e.g., earlier-filed applications, 
publications, existing technology, etc.—and 
what prior art they consider relevant.4

Law surrounding “subject matter eligi-
bility” is an additional source of uncertainty 
in estimating the number of rejection cycles 
an application will endure. Subject matter 
eligibility, which finds statutory basis in 
35 U.S.C. § 101, is the requirement that an 
invention be technological, rather than a 
law of nature, natural phenomena, or ab-
stract idea.5 But, as noted by Judge Plager 

How the U.S. 
Patent System 
Fails Small 
Businesses
BY ERIN CALDWELL
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USPTO Fees*
Micro  

Entity Fee
Small  

Entity Fee
Non- 

Discounted Fee

Filing fee 80.00 160.00 320.00

Search fee 175.00 350.00 700.00

Examination fee 200.00 400.00 800.00

1st request for continued 
examination (RCE) 340.00 680.00 1360.00

2nd and subsequent RCE 500.00 1000.00 2000.00

After receiving a rejection, which in-
cludes citations to prior art, the applicant 
may amend the claims. For example, the 
applicant may narrow the claims to be dis-
tinct from the prior art. But scoping claims 
to maximize breadth while minimizing the 
number of rejections is largely guesswork.

For these reasons, a potential applicant 
enters the process not knowing how much 
it will cost or how long it will take. Without 
a good estimate, a small entity cannot accu-
rately assess whether filing an application 
is worthwhile. Bigger entities, on the oth-
er hand, are better able to absorb the costs 
with little effect on their bottom line. 

Sometimes, large corporations even file 
applications with little hope of obtaining 
a patent in order to further adjacent goals. 
For example, corporations may file appli-
cations to alert competitors, clear the way 
for future products, bulk up IP portfolios, 
or stroke the egos of employee inventors. 
For them, abandoning an application rep-
resents a small cost that is worth the adja-
cent benefits it provides. 

Often these “junk” applications lack 
sufficient technical detail to even describe 
an invention. Although “enablement” is 
a requirement for patentability, it is not a 
requirement for prior art.8 So these super-
ficial applications still present obstacles to 
earnest ones. 

Furthermore, even if a patent is granted, 
there is no guarantee that it won’t later be in-
validated. Invalidation occurs when another 
party, such as a competitor or a counterpar-
ty, files a challenge to the patent in court or 
with the USPTO’s Patent Trial and Appeals 
Board (PTAB).9 The challenge may allege 
that the patent fails to meet a requirement of 
patentability, such as novelty, non-obvious-
ness, or subject matter eligibility. 

A challenge for lack of novelty or non-ob-
viousness may be based on a finding of rel-
evant prior art. Novelty/non-obviousness 
challenges highlight the importance of the 
examiner performing a thorough search 
during prosecution. While applicants always 
hope for speedy allowances, if the examina-
tion is not diligent, the patent may be moot. 

Challenges based on subject matter eli-
gibility are made more likely by the lack of 
a clear test for satisfaction of the require-
ment. A keen challenger could leverage 

Source: www.uspto.gov/learning-and-resources/fees-and-payment/uspto-fee-schedule

S I D E B A R

USPTO Fee Schedule for Utility Patents

For filing a patent application, the USPTO requires payment of a filing fee, a search 
fee, and an examination fee. A response to a non-final rejection does not incur USPTO 
fees. A response to a final rejection is normally accompanied by a request for continued 
examination (RCE), which does require payment of a fee to the USPTO. While the cost of 
submitting a response is straightforward, it is difficult to predict how many rejections an 
application will receive before it is allowed. 

of the Federal Circuit, “a search for a defini-
tion of ‘abstract ideas’ in the cases on § 101 
from the Supreme Court, as well as from 
this court, reveals that there is no single, 
succinct, usable definition anywhere avail-
able.”6 Rather, the abstract idea inquiry has 
been applied by the Federal Circuit many 
different ways. 

The United States Patent and Trade-
mark Office (USPTO) has published guid-
ance defining three classes of abstract ideas 
(mental processes, mathematical concepts, 
and methods of organizing human activ-
ity).7 But the guidance is non-binding and 
has not been adopted by the courts. Thus, 
examiners are left to rely on their own in-
terpretations of what is abstract. Subject to 
the examiners’ whims, satisfaction of the 
eligibility requirement is a black box.

The number of rejections also depends 
on the breadth of the claims. Broader claims 
are likely to run into more prior art. But 
since the claims delineate what the appli-

*NOTE: A small entity is an independent inventor, a small business, or a nonprofit organization. A micro-
entity is a small entity grossing less than $202,563 per year and not named an inventor on more than four 
applications. If an inventor chooses to enlist the help of a patent attorney in prosecuting an application, 
they will have to pay attorney fees on top of the USPTO fees. According to a 2021 survey, the median 
attorney fee for preparing an application is $7,500-$10,500, depending on the complexity of the invention. 
The median attorney fee for filing a response is $2,000-$3,500, also depending on the complexity of 
the invention. See “2021 Report of the Economic Survey,” American Intellectual Property Law Institute, 
September 2021, at aipla-2021-report---final-locked-for-web.pdf. 

While the cost of 
filing a patent 
application is 
fairly predictable, 
it is almost 
impossible to 
forecast the total 
cost of obtaining 
a patent. 

cant has invented (what they own), it is not 
prudent to file an application with narrow 
claims merely for the purpose of getting a 
faster allowance. 
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the ambiguity to their advantage. It’s also 
possible that the courts will adopt a consis-
tent definition of “abstract idea.” Even if an 
application is deemed to meet the current 
standards for subject matter eligibility and 
passes to allowance, if the law later shifts, 
the patent can be invalidated. 

Invalidation is not uncommon. Only 
4 percent of PTAB decisions uphold all 
challenged claims as valid.10 Approximate-
ly one-third of patents that are litigated to 
final judgment are found invalid.11 Invali-
dation renders the applicant’s time, money, 
and effort in filing the application futile. 
Moreover, if the applicant relied on the pat-
ent in forming their business strategy, the 
invalidation may leave them in dire straits.

Even if a patent survives a validity chal-
lenge, the cost of defending against the 
challenge can be significant. Expenses may 
include litigation costs, attorney fees, and 
filing fees.

Even an unchallenged patent has ques-
tionable utility. U.S. patents only grant hold-
ers rights in the United States. An applicant 
must file foreign applications if they want 
any rights abroad. Though a treaty known 
as the Paris Convention streamlines the 
process of applying in member countries, 
each application carries additional costs 
and delays.12 

Enforcing a patent in the United States 
is not simple or cheap. Patent infringement 
lawsuits are notoriously expensive. The 
cost is largely due to their length. The me-
dian time-to-trial for patent disputes is two 
and a half years.13 Many cases settle before 
reaching trial, but not before racking up at-
torney, expert, discovery, and validity chal-
lenge fees. 

The costs of obtaining, defending, and 
enforcing a patent can cast doubt on the no-
tion that the patent will provide a competi-
tive edge. Inventors may do better by keep-
ing their innovation a trade secret. Where 
a patent grants rights to an invention in 
exchange for public disclosure of the inven-
tion, a trade secret derives its value from 
not being generally known. Unlike patents, 
trade secrets do not require maintenance 
fees, do not involve an application process, 
and do not expire. U.S. law criminalizes 
theft of a trade secret and establishes a civ-
il cause of action for misappropriation of a 
trade secret.14 

But if secrecy is not practicable, such as 
if an invention is to be sold as a product that 
can be reverse-engineered or the invention 
is to be practiced publicly, inventors are left 
with few other options. The only way for a 
small inventor to monetize their innovation 
may be to sell the idea to a corporation that 
has deeper pockets.

These inequities highlight the need for 
change at the system level. I believe the 
USPTO should adopt more rigorous and 
standardized examination practices, and 
the courts should clearly identify and main-
tain stable patentability requirements. 

Under current policies, small businesses 
and individual inventors stand no chance 
against large corporations who have the re-
sources to file applications indiscriminate-
ly, fund prolonged prosecution, and absorb 
costs of litigation. This imbalance is anti-
thetical to the American ethos of entrepre-
neurism. And without reform, innovation at 
the low-capitalization level will continue to 
be severely limited.  

Erin Caldwell is corporate 
counsel at Microsoft. She 
advises on all manner of 
technology law and does 
not bill hours. In her free 
time, she enjoys exploring 
Seattle on bike and volunteering for the KCBA 
Neighborhood Clinic. She can be reached at 
erincaldwell@microsoft.com.

NOTES 
1. “Patent prosecution” refers to the process of 

applying for and pursuing a patent.

2. “Allowing” refers to greenlighting an application 
to grant as a patent (i.e., determining that it 
meets all the requirements of patentability).

3. “Examination” refers to the process of 
reviewing and analyzing a patent application for 
satisfaction of patentability requirements. 

4. “Planning a thorough search of the prior art 
requires three distinct steps by the examiner: 
(A) identifying the field of search; (B) selecting 
the proper tool(s) to perform the search; and 
(C) determining the appropriate search strategy 
for each search tool selected.” Manual of Patent 
Examining Procedure Section 904.02.

5. See Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 573 
U.S. 208, 216, 110 USPQ2d 1976, 1980 (2014).

6. See Interval Licensing LLC v. AOL, Inc. 896 F.3d 
1335 (Fed. Cir. 2018).

7. See “2019 Revised Patent Subject Matter 
Eligibility Guidance”, USPTO, January 7, 2019, at 
https://s3.amazonaws.com/public-inspection.
federalregister.gov/2018-28282.pdf.

8. “Enablement” refers to the requirement that an 
application contain enough detail that a person 
having ordinary skill in the art could practice 
the invention without undue experimentation.

9. The validity of a patent may be challenged by 
a defendant in a patent infringement lawsuit. 
But even a third party with no interest may 
challenge the validity of the patent at the PTAB 
using a procedure called “Inter Partes Review.” 

10. See Steven Brachmann and Gene Quinn, “Are 
more than 90 percent of patents challenged 
at the PTAB defective?,” IP Watchdog, June 14, 
2017, at www.ipwatchdog.com/2017/06/14/90-
percent-patents-challenged-ptab-defective/
id=84343/.

11. See Shine Tu, “Invalidated Patents and 
Associated Patent Examiners,” The Research 
Repository at WVU, Fall 2015, at https://
researchrepository.wvu.edu/cgi/viewcontent.
cgi?article=1028&context=law_faculty.

12. See Paris Convention for the Protection of 
Industrial Property of March 20, 1883, as 
revised at Brussels on December 14, 1900, at 
Washington on June 2, 1911, at The Hague on 
November 6, 1925, at London on June 2, 1934, 
at Lisbon on October 31, 1958, and at Stockholm 
on July 14, 1967, and as amended on September 
28, 1979.

13. See “2018 Patent Litigation Study,” PWC, 
at www.pwc.com/us/en/forensic-services/
publications/assets/2018-pwc-patent-litigation-
study.pdf.

14. See The Economic Espionage Act of 1996, 
Pub. L. No. 104-294, 110 Stat. 3488 (codified 
as amended at 18 U.S.C. §§ 1831–1839 (2006)) 
and the Defend Trade Secrets Act of 2016, 
Pub. L. No. 114-153, 130 Stat. 376 (codified at 18 
U.S.C. § 1836, et seq. (2016)).

How the U.S. Patent System  
Fails Small Businesses
C O N T I N U E D  >

The only way for 
a small inventor 
to monetize their 
innovation may 
be to sell the idea 
to a corporation 
that has deeper 
pockets.

mailto:erincaldwell@microsoft.com
https://s3.amazonaws.com/public-inspection.federalregister.gov/2018-28282.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2018-28282.pdf
http://www.ipwatchdog.com/2017/06/14/90-percent-patents-challenged-ptab-defective/id=84343/
http://www.ipwatchdog.com/2017/06/14/90-percent-patents-challenged-ptab-defective/id=84343/
http://www.ipwatchdog.com/2017/06/14/90-percent-patents-challenged-ptab-defective/id=84343/
https://researchrepository.wvu.edu/cgi/viewcontent.cgi?article=1028&context=law_faculty
https://researchrepository.wvu.edu/cgi/viewcontent.cgi?article=1028&context=law_faculty
https://researchrepository.wvu.edu/cgi/viewcontent.cgi?article=1028&context=law_faculty
http://www.pwc.com/us/en/forensic-services/publications/assets/2018-pwc-patent-litigation-study.pdf
http://www.pwc.com/us/en/forensic-services/publications/assets/2018-pwc-patent-litigation-study.pdf
http://www.pwc.com/us/en/forensic-services/publications/assets/2018-pwc-patent-litigation-study.pdf
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A FIRST 
AMENDMENT 
CLASH AT 
MIDFIELD 

F E AT U R E

U.S. Supreme Court addresses prayer, government speech, 
and Bremerton football in landmark First Amendment case 

BY CAESAR KALINOWSKI IV
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In June 2022, the U.S. Supreme Court re-
solved a First Amendment controversy 
stemming from a Washington high school 
coach’s religious activities on the football 
field. In Kennedy v. Bremerton School Dis-
trict, 597 U.S. ___, 142 S. Ct. 2407 (2022), 
the Court held that the school district vi-
olated Coach Joseph Kennedy’s rights to 
free exercise of religion and free speech by 
punishing him for praying on the field after 
football games. Reversing the Ninth Cir-
cuit court that had affirmed the trial court’s 
grant of summary judgment to the school 
district on the basis of an Establishment 
Clause violation, Justice Neil Gorsuch’s 
majority opinion drew a spirited dissent 
and left open questions regarding religious 
tolerance and coercion by public officials. 

BACKGROUND
Beginning in 2008, Joseph Kennedy served 
as an assistant high school football coach at 
Bremerton High School, id. at 2416, a school 
with over 1,000 students situated 14 miles 
west of Seattle on Washington’s Kitsap Pen-
insula. A practicing Christian, Kennedy be-
gan a tradition of quietly kneeling and pray-
ing on the football field’s 50-yard line after 
games. Id. Although he initially prayed alone, 
members and coaches of both teams, stu-
dents, and spectators would eventually join 
Kennedy, who held aloft a Bremerton helmet 
but claimed he “never pressured or encour-
aged any student to join” his postgame mid-
field prayers. Id. After the Bremerton School 
District learned of Kennedy’s school-related 
religious activities in 2015, a series of letters 
and exchanges between the parties occurred 
over what the district termed “problematic 
practices” that could violate the Establish-
ment Clause. Id. at 2416-17.

Although Kennedy agreed to cease cer-
tain practices, he continued to defy the 
district’s request that he pray elsewhere; 
instead, he engaged in silent prayers while 
Bremerton players were otherwise occu-
pied. Id. at 2418. He also, however, made 
media appearances in which he publicized 
his intentions to continue his midfield 
prayer. Id. at 2437. This led to participation 
in the prayers by members of the public and 
the opposing team, resulting in additional 
media attention and security issues at the 
school. Id. at 2438. Eventually, the district 
placed Kennedy on paid administrative 
leave and the head coach gave him a poor 

annual review based on those occurrences. 
Id. at 2418-19.

FREE SPEECH, FREE EXERCISE,  
AND THE ESTABLISHMENT CLAUSE
Feeling he had been constructively dis-
charged, Kennedy sued the district in federal 
court for violating his free speech and exer-
cise rights under the First Amendment. Fol-
lowing discovery, the District Court for the 
Western District of Washington (Hon. Ron-
ald B. Leighton) granted summary judgment 
in the school district’s favor after concluding 
that Kennedy’s prayers (1) were not entitled 
to protection under the Free Speech Clause 
because his speech was made in his capaci-
ty as a public employee and (2) violated the 
Establishment Clause by conveying official 
sanction because they were from the center 
of the football field “at a time when the gen-
eral public could not access the field,” which 
superseded his right to free exercise. 443 F. 
Supp. 3d 1223, 1236-40 (W.D. Wash. 2020). 
The Ninth Circuit affirmed, largely on the 
same grounds. 991 F.3d 1004, 1015-19 (9th 
Cir. 2021) (noting that “Kennedy used his 
access as a school employee to conduct his 
religious activity”). 

On appeal to the U.S. Supreme Court, 
however, a 6-3 majority reversed and held 
that Kennedy had established that the 
school’s sanctions violated his rights to free 
speech and exercise—notwithstanding the 
district’s concerns about official endorse-

ment and the location of the prayer. Focusing 
heavily on the intended nature of Kennedy’s 
private prayer and a lack of evidence of coer-
cion, the opinion held that Kennedy did not 
engage in official speech because he “was 
not seeking to convey a government-cre-
ated message,” “instructing players, … or 
engag[ing] in any other speech the district 
paid him to produce as a coach.” 142 S. Ct. at 
2424. Noting that “[r]espect for religious ex-
pressions is indispensable to life in a free and 
diverse Republic,” the Court affirmed that 
“in no world may a government entity’s con-
cerns about phantom constitutional viola-
tions justify actual violations of an individu-
al’s First Amendment rights.” Id. at 2432-33.

Writing for the dissent, Justice Sonia So-
tomayor viewed the facts in radically differ-
ent ways and framed the case as “whether a 
public school must permit a school official to 
kneel, bow his head, and say a prayer at the 
center of a school event.” Id. at 2434. Assert-
ing that it need not, the dissent recounted 
the large public response to Kennedy’s ac-
tions and pointed out the implicitly coercive 
nature of a football coach using his position 
to lead prayers. Id. at 2437-38; 2443-44. Spe-
cifically, the dissent noted that “Kennedy 
was on the job as a school official ‘on gov-
ernment property’ when he incorporated a 
public, demonstrative prayer into ‘govern-
ment-sponsored school-related events’ as a 
regularly scheduled feature of those events.” 
Id. at 2443. The dissenting justices believed 
there was a clear Establishment Clause vio-
lation and the majority’s opinion “elevate[d] 
one individual’s interest in personal religious 
exercise … over society’s interest in protect-
ing the separation between church and state, 
eroding the protections for religious liberty 
for all.” Id. at 2453.

THE FUTURE
In light of the hotly disputed factual posi-
tions taken by each side, the Court’s decision 
is bound to raise significant issues and litiga-
tion regarding religious speech and conduct 
by government officials in years to come. 
Starting in the early 1970s, the Court held 
that Establishment Clause claims should be 
examined under the test established in Lem-
on v. Kurtzman, which reviewed the govern-
ment action to ensure (1) a secular purpose, 
(2) a primary effect that neither advances 
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On appeal to the  
U.S. Supreme Court,  
a 6-3 majority reversed 
and held that Kennedy 
had established  
that the school’s 
sanctions violated his 
rights to free speech  
and exercise.

Caesar Kalinowski IV is a 
First Amendment and media 
litigator at Davis Wright 
Tremaine LLP. He regularly 
litigates free speech, religion, 
technology, and press issues in federal 
and state courts and can be reached at 
caesarkalinowski@dwt.com. 
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nor inhibits religion, and (3) that it does not 
foster excessive government entanglement 
with religion. 403 U.S. 602, 612–13 (1971). In 
Kennedy, the Court asserted that it “long ago 
abandoned Lemon”—which had come under 
significant criticism—and instead “instruct-
ed that the Establishment Clause must be in-
terpreted by ‘reference to historical practic-
es and understandings.’” 142 S. Ct. at 2427-28 
(citation omitted). 

In practical terms, however, the Court’s 
admonition does little to clarify how ex-
pansively schools must “tolerate speech or 
prayer of all kinds” or how courts should 
examine the facts in dissimilar cases. See id. 
at 2430. Indeed, outside the Judeo-Christian 
context, it’s unclear whether minority reli-
gions with unique practices would be afford-
ed the same deference in school space re-
stricted to the public. Would a teacher who 
practices Santeria, for example, be permitted 
to loudly pray over a sacrificed animal in the 
lunchroom? See Church of the Lukumi Baba-
lu Aye, Inc. v. City of Hialeah, 508 U.S. 520 
(1993) (concluding violations of free exercise 
occurred where statute prohibited religious 
animal slaughter in a house of worship on 
land leased from the city). As schools must 
now grapple with these issues, it is likely that 
we will see a proliferation of laws of general 
applicability meant to address such concerns 
without targeting religion. 

Nevertheless, Justice Gorsuch’s broad 
endorsement of “learning how to live in a 
pluralistic society” even though “some will 
take offense to certain forms of speech or 
prayer” should stand to protect religious 
minority rights against potential discrim-
ination. 142 S. Ct. at 2430. The majority 
opinion in Kennedy could surely be cited to 
support an argument that a Muslim teach-
er should be permitted to conduct multiple 
daily prayers in the classroom—regard-
less of whether students wish to partici-
pate or emulate the practice. See Espinoza 
v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 
2277 (2020) (“What point is it to tell a per-
son that he is free to be Muslim but he may 
be subject to discrimination for doing what 
his religion commands, attending Friday 
prayers, living his daily life in harmony with 

V I E W P O I N T

Comments from Local Counsel
BY JEFFREY HELSDON*

It has been over seven years since I received a phone call from lawyers in Dallas 
and Oklahoma City exploring my interest in serving as local counsel in Kennedy v. 
Bremerton School District.  The rewarding journey would take us to the U.S. District 
Court three times, to the 9th Circuit twice, and twice to the U.S. Supreme Court.

Local counsel’s responsibilities are set forth in LCR 83.1(d)(2). Local counsel 
attests “that he or she is authorized and will be prepared to handle the matter in the 
event the applicant is unable to be present on any date scheduled by the court.”

The readiness obligation requires local counsel to be fully vested in the case at every 
stage and prepare for and attend all hearings. Readiness in this case meant being well 
versed in the First Amendment jurisprudence involved as well as the interplay between 
those cases and the unique set of facts in the case. As local counsel, I prepared for and 
attended each deposition taken to ensure that we had tied the loose ends four of the 
justices mentioned in their statement in denial of certiorari. For small-firm practitioners, 
this can be daunting; particularly for a high-profile case like Kennedy. I actively 
participated in every level. There were no fewer than five other law firms involved 
over time. Many of them played roles in part, but not all, of the stages of the case.  A 
smaller core of lawyers was there from beginning to end. It was critical to develop close 
relationships with one another. We were able early to gauge how each of us approached 
tactical litigation decisions, client relations, and media questions. It was important to 
know in which lane each of us was running. We were able to do that well because of the 
great respect we developed for one another over the seven years since the 2015 football 
season. Because I live in Gig Harbor, while the other lawyers were in D.C., Oklahoma, 
or Texas, I had the main responsibility for communicating with Joe Kennedy about 
activity in the case. As a result, we have developed a close, abiding friendship. There was 
significant public interest in the case, exemplified by over 35 amicus briefs filed in the 
Supreme Court and by the intense media attention throughout. As local counsel, I passed 
along all media inquiries to the lawyers assigned that task while accompanying Kennedy 
to many media events to provide him with counsel beforehand and debriefing thereafter.

“This is one of those cases that make you want to be a lawyer, to argue and deal 
with complex, sensitive issues in a public way. That’s why I wanted to be a lawyer. I 
suspect that many of you feel the same way,” said U.S. District Court Judge Ronald B. 
Leighton at the preliminary injunction hearing in Kennedy in 2016. Indeed, he was 
right. Kennedy ends up as the last litigation case in my career as I focus now on my 
transactional practice, estate and business succession planning, and IRC Section 1031 
exchanges. It was quite a way to go out. Tom Brady: you should have taken note.

*Local counsel for plaintiff/appellant Joseph Kennedy. As this issue went to press, local 
counsel for defendant/respondent Bremerton School District had not responded to 
requests for comment.  

the teaching of his faith, and educating his 
children in its ways?”) (Gorsuch, J., con-
curring). On the other hand, the majority’s 
heavy reliance on the notion that there was 
no “evidence that students felt pressured to 
participate in these prayers” could be used 
to distinguish Kennedy through proving co-
ercion by student testimony. See 142 S. Ct. 
at 2430. 

Ultimately, notwithstanding disputes 
about the public nature of Kennedy’s re-

A First Amendment  
Clash at Midfield 
C O N T I N U E D  >

ligious activity or the outcome for the 
Bremerton school district in this particular 
case, we do know a few things for certain: 
Kennedy is likely to be invoked by parties 
on all sides, the facts in disputes over offi-
cials’ religious practice are going to be high-
ly scrutinized, and there will be significant 
litigation in forthcoming years over speech 
in areas limited to the public and schools’ 
attempts to pass rules that address these 
matters.  
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InvestInvest
in Equal Justicein Equal Justice

wsba.org/foundation

legalfoundation.org

The Washington State Bar Foundation and Legal Foundation of Washington 
(Campaign for Equal Justice) are public charities. Your donations are tax-deductible 
to the full extent of the law.

Campaign for  
Equal Justice 
to fund 40+ legal aid programs 
like TeamChild, Northwest 
Immigrant Rights Project, Legal 
Counsel for Youth & Children 
and Columbia Legal Services. 
Your donation advances civil 
justice for youth and families and 
all who suffer the injustices of 
poverty and systemic racism. 

DONATE TO THE 

Washington State 
Bar Foundation 
support Washington State Bar 
Association programs like the 
Powerful Communities Project and 
the Moderate Means Program, 
which help ensure access to 
legal services for all people in 
Washington. Donations also 
support Diversity, Equity & 
Inclusion initiatives that foster 
diversity in the legal profession. 
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Richard Adamson, 
#6741, 3/26/2022

Bernda Bacani, 
#23220, 9/28/2022

Paul Bishop,  
#11749, 9/12/2022

Fred Butterworth, 
#2432, 8/4/2022

Robin Burnham 
Clawson,  
#35079, 10/28/2022

Michael Crutcher, 
#354, 7/24/2022

John S. Fattorini Jr., 
#955, 8/22/2022

William Fitzharris, 
#7122, 10/2/2022

Gary Georgeff, 
#15285, 9/21/2022

Bernadette Gomez, 
#52984, 10/9/2022

Jamaia Hampton-
Simmons,  
#47672, 9/7/2022

Patrick Hinton, 
#31473, 9/29/2022

Karen Knauerhase, 
#38612, 5/17/2022

John Kruger,  
#127, 9/18/2022

Lowery Mounger Jr., 
#2909, 10/8/2022

John Price,  
#26105, 9/7/2022

Breckan Scott, 
#41585, 8/24/2022

Erickson Shirley, 
#17310, 8/21/2022

 

MORE ONLINE
When available, links to obituaries can be 
found in the online version of this article.

In Remembrance
This In Remembrance section lists WSBA members by bar number and 
date of death. The list is not complete and contains only those notices of 
which the WSBA has learned through correspondence from members. 

Please email notices to wabarnews@wsba.org.

W S B A  D I R E C T O R  O F  L E G I S L A T I V E  
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John S. Fattorini Jr.
#955, 8/22/2022

 
John Stephen Fattorini 
Jr. was born on Dec. 
1, 1942, in Seattle to 
his parents John and 
Mary (Pugel) Fattorini. 
He graduated from 
Bishop Blanchet High 
School in 1960 and 
earned his bachelor’s degree in history 
with a focus on Latin America from Seattle 
University in 1964. He graduated from 
Gonzaga University School of Law with a 
J.D. in 1968. Throughout his legal career, 
Fattorini held a series of roles, including 
attorney with the firm Shidler, McBroom 
and Gates; assistant director of legal 
services and later acting director for the 
Office of Economic Opportunity; general 
counsel for the Republican Caucus; and 
finally director of legislative affairs with 
the Washington State Bar Association from 
1979 until his retirement in 2001. Later 
in life, Fattorini enjoyed taking walks, 
having lunch at O’Blarney’s Irish Pub 
with his closest friends, hearing stories 
about his grandsons, and rooting for many 
Washington sports teams—especially the 
Gonzaga men’s basketball team. Fattorini 
died on Aug. 22, 2022, and is survived 
by his daughter, Lorajane Kessler; two 
grandsons, Nathan and Max Kessler; his 
sister, Marianne Fattorini Goff; three 
nieces, Maria, Diana, and Krista Goff; 
one nephew, Thomas Goff Jr.; and five 
grandnieces. 

The WSBA invites you to lunch 
and learn while earning 1.5 CLE 

credits. And the tab is on us! 

The WSBA hosts a 90-minute, live 
webcast CLE at noon on the last 

Tuesday of each month.

For more information  
and to register, please visit 

www.wsbacle.org.

https://www.legacy.com/us/obituaries/theolympian/name/richard-adamson-obituary?id=34623517
https://www.dignitymemorial.com/obituaries/renton-wa/bernda-bacani-10956433
https://obituaries.seattletimes.com/obituary/paul-bishop-1086266030
https://obituaries.seattletimes.com/obituary/fred-butterworth-1086062494
https://www.glickfamilyfuneralhome.com/obituary/Robin-Clawson
https://www.glickfamilyfuneralhome.com/obituary/Robin-Clawson
https://obituaries.seattletimes.com/obituary/michael-crutcher-1085793879
https://obituaries.seattletimes.com/obituary/john-fattorini-jr-1086074908
https://obituaries.seattletimes.com/obituary/william-fitzharris-1086488770
https://www.currypilot.com/obituaries/gary-michael-georgeff/article_77135870-45a0-11ed-bf0d-e7b99f878dad.html
https://www.wallinfuneralhome.com/memorials/patrick-hinton/5035714/
https://www.dignitymemorial.com/obituaries/portland-or/karen-wray-knauerhase-10762592
https://obituaries.seattletimes.com/obituary/john-kruger-1086384035
https://www.mi-reporter.com/obituaries/lowery-larry-c-mounger-jr-obituary/
https://obituaries.seattletimes.com/obituary/john-price-1086252637
https://obituaries.seattletimes.com/obituary/erickson-shirley-1086105769
mailto:wabarnews%40wsba.org?subject=
https://obituaries.seattletimes.com/obituary/john-fattorini-jr-1086074908
http://www.wsbacle.org
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MORE ONLINE 
The agenda, materials, and video recording 
from this Board of Governors meeting (held 
in Bellingham), as well as past meetings, are 
online here: www.wsba.org/about-wsba/
who-we-are/board-of-governors. 

N O V E M B E R  5 ,  2 0 2 2

A Summary  
of the Board of  
Governors Meeting

On Board
N E W S  F R O M  T H E  B O A R D  O F  G O V E R N O R S  &  T H E  W S B A

The WSBA Board of Governors determines the  
Bar’s general policies and approves its annual budget. 

TOP MEETING TAKEAWAYS 

1 Volunteer Vaccination Policy 
Rescinded. In alignment with the 

Washington Supreme Court’s most recent 
COVID-19 directives, the Board rescinded 
its COVID-19 volunteer vaccination policy. 
The executive director will enact new 
health and safety procedures 
corresponding to public-health guidance. 
For current information on the policy, visit 
www.wsba.org/connect-serve/volunteer-
with-wsba/covid-19-vaccination-
information-for-volunteers. 

2 Celebrating Rural Practitioners! 
Gov. Inslee proclaimed Nov. 15, 2022, 

as Rural and Small-Town Practice Day in 
the state of Washington, thanks to the 
advocacy of the WSBA’s Small Town and 
Rural Practice (STAR) Committee. That 
same day, we held a Zoom event detailing 
the critical need and significant 
opportunities for lawyers in rural 
communities. And let’s all give a big hooray 
for our legal colleagues working in 
far-flung areas of the state! Read some of 
their stories in the November 2022 issue of 
Bar News and on the NWSidebar blog.  

3 Congratulations to two newly 
minted Local Heroes. Ana Cecilia 

“Ceci” Lopez (nominated by the Whatcom 
County Bar) was recognized for her 
exceptional support of the Whatcom 
County community and her leadership and 
dedication as a legal educator. She is an 
assistant professor at Western Washington 
University’s Fairhaven College of 
Interdisciplinary Studies. She also serves 
on the board of the Bellingham Co-Op, is a 
fellow at the Washington Leadership 
Institute, and volunteers for LAW 
Advocates. 

Annalise Martucci (nominated by the 
Skagit County Bar) was recognized for her 
compassion, devotion, and commitment 
to her clients and her community, and 
her outstanding pro bono and volunteer 
service. She recently joined the staff of 
the Office of Civil Legal Aid; previously, 

she was an assistant managing attorney at 
Northwest Justice Project (NJP), where 
she led the Screening Unit in handling 
intake for a statewide legal hotline. 
Martucci is also one of the founding board 
members of Skagit Legal Aid and an active 
member of Washington Women Lawyers. 
Read more at www.wsba.org/news-
events/media-center/media-releases/.

4 Bar Licensure Task Force. The 
Washington Supreme Court’s Bar 

Licensure Task Force continues its work 
and expects to develop recommendations 
for possible bar-exam alternatives. At the 
January 2023 Board meeting, the task force 
co-chairs are scheduled to give an update, 
including information about an outreach 
plan to talk with members about the 
recommendations in summer 2023. For 
more information, contact Governor Brent 
Williams-Ruth (brentwr.bog@gmail.com), 
WSBA’s representative to the task force.

5 Inclusive Language in Court Rules. 
The Board approved the WSBA Court 

Rules and Procedures Committee’s 
recommendation to ask the Supreme Court 
to amend CrRLJ 4.7 to remove gendered 
language. The amendments do not change 
the substance of the rule. Board members 
noted there is more work to be done 
throughout the rules regarding inclusive 
language.

6 Council on Public Defense (CPD) 
Matters. Upon the CPD’s request, 

the Board approved an advisory statement 
on minimum experience for representation 
of persons accused of Class B and C 
felonies outlined in Indigent Defense 
Standard 14.2(E); the advisory statement 
will now be published on the WSBA’s 
website and distributed to public 
defenders. The Board also, at the CPD’s 
request, authorized submitting a letter to 
the Legislature in support of the 
Washington State Office of Public 
Defense’s annual budget request.

http://www.wsba.org/about-wsba/who-we-are/board-of-governors
http://www.wsba.org/about-wsba/who-we-are/board-of-governors
https://www.courts.wa.gov/newsinfo/index.cfm?fa=newsinfo.COVID19
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SAVE THE DATE
The next regular meeting is Jan. 13-14, 

2023, in Seattle. To subscribe to the 
Board Meeting Notification list, email 

barleaders@wsba.org.

7 2023 Legislative Priorities and 
WSBA-Sponsored Bill. The Board 

approved the WSBA’s overall priorities for 
the upcoming session: monitoring and 
taking appropriate action on legislative 
proposals related to the practice of law 
and administration of justice, supporting 
legislative proposals approved by the 
Board under GR 12 constraints, and 
supporting legislative proposals initiated 
by WSBA Sections and approved by the 
Board. Apropos of the last priority, the 
Board approved the WSBA-request 
legislation put forth by the Business Law 
Section to amend the Washington 
Business Corporation Act regarding 
holding-company reorganization 
transactions and stock splits.

8 Washington State Bar Foundation 
Annual Report. The Foundation 

provides financial support for the WSBA’s 
programs that promote diversity within 
the legal profession and enhance the 
public’s access to and understanding of the 
justice system. Here are a few highlights 
from the Foundation’s last fiscal year: 
$305,000 designated to WSBA programs, 
including $50,000 for Powerful 
Communities grants, a film screening of 
Crime on the Bayou and a subsequent 
panel discussion, and continued support of 
the Moderate Means Program.

OTHER BUSINESS 
The Board also:
• Heard an overview of the WSBA’s 

APR 6 Law Clerk Program, which 
is an alternative to law school for 
lawyer licensure in Washington.

• Held its annual anti-harassment 
training. 

• Approved the WSBA Personnel 
Committee’s plan for the executive 
director evaluation process.

• Discussed its recruitment policy 
and practices to engage potential 
new governors.  

mailto:barleaders@wsba.org
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the demographic makeup of 
our licensed legal professionals. 
Note: Some response options 
have changed.

Join or Renew Your Section 
Membership. The section 
membership year is Jan. 1–Dec. 
31. Visit www.wsba.org/legal-
community/sections/sections to 
learn more.

Pro Bono Status. If you are 
considering going inactive, 
pro bono status (formerly 
known as emeritus pro bono 
status) is a great alternative 
that lets you provide pro bono 
services through a qualified 
legal services provider. The 
license fee will be waived for 
pro bono status members 
who completed at least 30 
hours of pro bono service 
with a qualified legal services 
provider in the prior year. 
Visit www.wsba.org/for-legal-
professionals/license-renewal/
status-changes/emeritus-pro-

bono-membership-and-return-
to-active-membership for more 
information.

Judicial Status. Please note 
that you are required to inform 
the Bar within 10 days of your 
retirement or your ineligibility 
for judicial status (and you must 
apply to change to another 
status or to resign). Visit wsba.
org/licensing to learn more.

IMPORTANT DATES

• Dec. 31, 2022: Licensed legal 
professionals in the 2020-
2022 reporting period must 
complete required MCLE 
credits.

• Feb. 1, 2023: Deadline for 
requesting a license fee 
hardship exemption.

• Feb. 1, 2023: License 
renewal, payment(s) 
and MCLE certification, 
if applicable, must be 
completed online.

Bar Structure  
(ETHOS) Update
In October, the WSBA Board 
of Governors presented its 
recommendations with respect 
to the structure of the WSBA to 
the Washington Supreme Court, 
specifically that the WSBA 
should retain its integrated 
bar structure. The Supreme 
Court has notified the WSBA 
that it listened carefully to the 
presentation by the Board of 
Governors, carefully considered 
the matter, and declined to take 
any action. The result is that the 
WSBA will continue to maintain 
the integrated bar structure. 

Comment by Jan. 31:  
Proposed New 
Superior Court Special 
Proceeding Rule
The Washington Supreme Court 
has published for comment—
with a deadline of Jan. 31, 
2023—a proposed new special 
proceeding rule that would “aid 
in the administration of justice 
by providing guidance to the 
superior courts in performing 
their duty to appoint counsel to 
unrepresented tenants facing 
eviction.” The proposed rule 
would “guide access to securing 
judicial relief for indigent ten-
ants” and “ensure that appoint-
ed counsel in unlawful detainer 
cases benefits all tenants who 
qualify.” For more information 
and to submit comments to the 
court, visit www.courts.wa.gov/
court_rules/?fa=court_rules. 
proposedRuleDisplay&ruleId= 
6004. The WSBA encourages 
members to actively monitor 
and provide feedback when  
the Washington Supreme Court 
is considering any amendments 
to its rules. Keep track of  

W S B A  N E W S

2023 License 
Renewal and  
Sections Information
License Renewal is Now 
Paperless (online only). License 
renewal must be completed 
by Feb. 1, 2023, and includes 
paying the annual license fee 
and any mandatory assessments, 
certifying MCLE compliance, 
completing the trust account 
declaration, and disclosing 
professional liability insurance or 
financial responsibility. Pay online 
via credit card or electronic 
funds transfer, or print an invoice 
to mail in with a check. A 30 
percent late-payment fee will 
apply if the annual license fee 
remains unpaid after that date.  

Certify MCLE Compliance. 
If you are in the 2020-2022 
reporting period, then you are 
due to report CLE credits and 
certify MCLE compliance. The 
deadline for completing credits 
is Dec. 31, 2022. The certification 
must be completed online by 
Feb. 1, 2023. Visit www.wsba.
org/MCLE to learn more.

License Fee Payment Plan 
Option Available. If you 
are experiencing financial 
challenges, you may contact us 
about our payment plan option 
available to all licensed legal 
professionals. Payments may be 
made in up to five installments 
with the balance required to be 
paid in full by Feb. 1, 2023. A 
license fee hardship exemption 
is available for active licensed 
legal professionals who qualify. 
Visit www.wsba.org/licensing to 
learn more.

Voluntary Demographic 
Information. Please update your 
information at licensing.wsba.
org. This information assists 
the WSBA in understanding 

T H E  B A R  B U Z Z

Need to Know
N E W S  &  I N F O R M AT I O N  O F  I N T E R E S T  T O  W S B A  M E M B E R S

Serve as a WSBA 
Representative

Seeking individuals interested in serving 
on the Bench-Bar Press, Board for 
Judicial Administration Public Trust & 
Confidence Committee, Legal Foundation 
of Washington Board of Trustees, and 
Northwest Justice Project Board of 
Directors, and more throughout the year. 
www.wsba.org/volunteer. 

C O N T I N U E D  >
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Need to Know
C O N T I N U E D  >

opportunities to comment 
at www.wsba.org/for-legal- 
professionals/rules-feedback, or 
visit the court’s website at www.
courts.wa.gov/court_rules/?-
fa=court_rules.proposed.

Free Postings for 
Positions in Rural Parts 
of Washington State
Many rural communities in 
Washington do not have enough 
lawyers to meet the legal 
needs of their residents. In an 
effort to increase awareness 
among WSBA members about 
employment opportunities 
in rural parts of the state, 
the Washington State Bar 
Association and the Career 
Center are offering free 30-
day postings of jobs for legal 
professionals in “rural” areas, 
defined as: “any job not in 
Thurston, Clark, Pierce, King, 
Snohomish, Spokane, and 
Whatcom counties, WITH the 
proviso that if the job is in a 
town of 5,000 or less within said 
county, it may also be posted for 
free.” To determine eligibility for 
a free posting, please contact 
memberbenefits@wsba.org 
with “RURAL EMPLOYMENT 
OPPORTUNITY” in the subject 
line. 

Please Donate
Please include a donation to 
the Washington State Bar 
Foundation on your license 
renewal. Last year, WSBA 
members were more generous 
than ever, enabling us to support 
10 Powerful Communities grants 
to fund projects that ensure 
everyone has access to legal 
aid, especially our state’s most 
vulnerable communities. Your 
support makes a difference. 
Thank you!

Serve on the WSBA 
Board of Governors
The WSBA Board of Governors 
is seeking applicants for 
congressional district positions 
3, 6, and 7N. The application 
deadline for these positions is 

Feb. 15, 2023. The WSBA Board 
of Governors is also seeking 
applications for the at-large 
position (with applications 
going through the Diversity, 
Equity and Inclusion Council) 
and 2023-2024 president-elect. 
The application deadline for 
these positions is April 17, 2023, 
at 5 p.m. PST. www.wsba.org/
elections.

Help Fill the Moderate 
Means Legal Need
The statewide Moderate Means 
Program serves moderate 
income clients through a network 
of attorneys and limited license 
legal technicians who offer 
assistance in family, housing, 
consumer, and unemployment 
law cases at reduced fees scaled 
to the client’s income. There 
is an urgent need for legal 
professionals to serve. Visit www.
wsba.org/connect-serve/pro-
bono-public-service/mmp for 
more information and join now 
through your myWSBA account, 
www.mywsba.org.

WSBA Office Hours
The WSBA’s office hours of 
operation are 9 a.m. to 4 p.m. 
Monday through Friday. These 
are the times in which our 
service representatives will staff 
the main phone lines and the 
reception desk. If you need to 
speak in person to a particular 
WSBA employee, please make 
an appointment; they will not 
be available on site for drop-in 
visitors. Visit www.wsba.org/
about-wsba/contact-us for 
more information.

Engage With  
WSBA Leaders
The Member Engagement 
Council, which seeks member 
input and involvement in 
decision-making processes, 
wants to hear from you! The 
first agenda item of each 
meeting (the first Thursday 
of each month from 1-3 p.m. 
via Zoom) is reserved for 
member comments. All topics 
are welcome. Visit the events 
calendar at www.wsba.org for 
more information.

Follow Board 
Meetings and  
Submit Feedback
Join the Board meeting notice 
subscription list to receive 
WSBA Board of Governors 
meeting notices straight to your 
inbox! To join, email barleaders@
wsba.org or complete the 
form at www.wsba.org/about-
wsba/who-we-are/board-of-
governors. Send your feedback 
to boardfeedback@wsba.org.

Please note that all WSBA 
emails are subject to public 
records requests.

WSBA Office  
Space for Sublease
The state Bar is offering 
space for sublease at its 
headquarters in the Puget 
Sound Plaza Building in the 
heart of downtown Seattle. 
There is a mix of size and space 
configurations available with 
competitive terms. All interested 
parties should go through 
broker Adam Chapman at  
206-521-2672 or adam.
chapman@am.jll.com. The 
WSBA’s current lease runs 
through December 2026, and 
space has become available 
as many positions have 
transitioned to remote or hybrid 
work. The WSBA’s Long-Range 
Strategic Planning Council 
is currently investigating the 
future of the WSBA’s office 
location beyond 2026.

HAVE SOMETHING 
NEWSWORTHY TO 
SHARE?
Email wabarnews@wsba.
org if you have an item 
you would like to place in 
Need to Know.

V O L U N T E E R
Volunteer 

Applications  
Will Open Soon
The WSBA Volunteer 
Application will open  
March 1, 2023. There are many 
reasons to volunteer with 
the WSBA: to support the 
Bar’s mission, to grow your 
professional network, to learn 
a new skill, or reap the health 
benefits of volunteering. No 
matter your reason, you are 
welcomed and encouraged 
to join a community of other 
WSBA members and have 
an impact on the profession. 
Complete the Volunteer Interest 
Form at www.wsba.org/
volunteer and we will contact 
you to discuss the opportunities 
that match your interests.

Volunteer  
With the Lawyer 
Discipline System
Learn more about volunteering 
as an adjunct disciplinary 
counsel (ADC). ADCs assist 
as needed in carrying out 
the functions of the lawyer 
discipline system pursuant 
to Rule 2.9 of the Rules for 
Enforcement of Lawyer 
Conduct. Visit www.wsba.org/
adc-panel or contact rachela@
wsba.org to learn more.

R E S O U R C E S
Check Out  

the DEI Resource 
Library
The DEI Resource Library is 
where WSBA members can 
learn more about diversity, 
equity, and inclusion concepts. 
There are compiled resource 
lists, books, and articles on 
the criminal legal system, 
identity and intersectionality, 
microaggressions/bias, and 
race. Visit www.wsba.org/ 
about-wsba/equity-and-
inclusion/dei-resource-library.
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Practice Guides 
Available
Access two practice guides—
”The Law Firm Guide to 
Document Retention” and “The 
Law Firm Guide to Disaster 
Planning and Recovery”—as well 
as other law firm guides and 
templates at www.wsba.org/
guides.

Career  
Consultation
Get help with your résumé, 
networking tips, and more—
www.wsba.org/for-legal-
professionals/member-support/
wellness/consultation—or email 
wellness@wsba.org.

Free Consultations  
and Practice-
Management 
Assistance
The WSBA offers free resources 
and education on practice 
management issues. For more 
information, visit www.wsba.
org/pma. You can also schedule 
a free phone consultation with 
a WSBA practice-management 
advisor. Visit www.wsba.org/
consult to get started.

Lending Library
The WSBA Lending Library 
is open to members for 
both in-person and online 
checkouts. We have made 
a few changes to be aware 
of. For more information, 
visit www.wsba.org/library or 
email lendinglibrary@wsba.org.

Work at  
the WSBA
Interested in joining the WSBA 
team? Current openings include: 
accountant, senior bookkeeper, 
disciplinary counsel (attorney), 
auditor (legal/forensic), auditor 
(legal random examination), 
and member wellness (clinician/
therapist) program and 
outreach lead. Visit www.wsba.
org/career-center/work-at-the-
wsba to learn more.

E T H I C S
Ethics Line

Members facing ethical 
dilemmas can talk with WSBA 
professional responsibility 
counsel for informal guidance. 
Learn more at www.wsba.org/
for-legal-professionals/ethics/
ethics-line or call the Ethics Line 
at 206-727-8284.

WSBA Advisory 
Opinions
WSBA advisory opinions are 
available online at www.wsba.
org/for-legal-professionals/
ethics/about-advisory-opinions. 
For assistance, call the Ethics 
Line at 206-727-8284.

W S B A  M E M B E R 
W E L L N E S S

Telehealth is Here!
The Member Wellness Program 
is now offering hi-def, HIPAA-
protected video consultations 
using the telehealth portal Doxy.
me. Visit www.wsba.org/for-
legal-professionals/member-
support/wellness and click 
“Book Your Initial Consultation” 
to schedule time with our 
licensed providers.

Judges Need Help Too
The Judicial Assistance and 
Services Program (JASP) 
provides confidential support 
for judges, or those who are 
concerned about a judge. 
Contact Susanna Kanther, 
Psy.D., at 415-572-3803. 
Visit www.wsba.org/for-legal-
professionals/member-support/
wellness/judicial-assistance-
service-program.

The ‘Unbar’ Alcoholics 
Anonymous Group
The Washington Unbar 
Alcoholics Anonymous group 
for legal professionals has been 
meeting regularly for almost 
30 years. The group meets 
Wednesdays, 12:15–1:30 p.m., 

and Sundays, 7–8 p.m. Currently, 
the group meets online via 
Zoom, and attorneys from all 
over Washington participate. 
For more information and Zoom 
credentials contact unbarwa@
gmail.com.

Health Benefits
The WSBA Private Health 
Insurance Exchange offers 
members access to the 
most competitive group 
health insurance solutions 
on the market. Enjoy unique 
cost-saving opportunities, 
complimentary enrollment 
technology, valuable HR tools, 
and voluntary premier-level 
ancillary benefits with special 
pricing and concessions. 
Speak to a benefits counselor 
and request a free quote 
today: www.memberbenefits.
com/wsba.

W S B A  C O M M U N I T Y 
N E T W O R K I N G

New Lawyers List Serve
This list serve is a discussion 
platform for new lawyers 
of the WSBA. To join, 
email newmembers@wsba.org.

ALPS Attorney Match
Attorney Match is a free online 
networking tool made available 
through the WSBA-endorsed 
professional liability partner, 
ALPS. Learn more at www.
wsba.org/connect-serve/
mentorship/find-your-mentor, 
or email mentorlink@wsba.org.

Q U I C K  R E F E R E N C E
Dec. 2022 Usury

The usury rate for Dec. 2022 
is 12%. The auction yield of the 
Nov. 7 auction of the six-month 
Treasury Bill was 4.658%. The 
interest rate required by RCW 
4.56.110(3)(a) and 4.56.115 
for Dec. 2022 is 6.658%. The 
interest rate required by RCW 
4.56.110(3)(b) and 4.56.111 for 
Dec. 2022 is 9.00%.  

BLOGGERS  
WANTED!
Write for the 

WSBA’s award-
winning blog — 

NWSidebar. 

Connect  
with the legal 
community! 

For more  
information,  

contact  
blog@wsba.org.
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Resigned in Lieu of Discipline

Samuel David Satterfield (WSBA No. 
50057, admitted 2015) of Chehalis, resigned 
in lieu of discipline, effective 10/07/2022. 
Satterfield agrees that he is aware of the 
alleged misconduct in disciplinary coun-
sel’s Statement of Alleged Misconduct and 
rather than defend against the allegations, 
wishes to permanently resign from mem-
bership in the Association. The Statement 
of Alleged Misconduct reflects the follow-
ing violations of the Rules of Professional 
Conduct: 1.3 (Diligence), 1.4 (Communi-
cation), 1.5 (Fees), 3.2 (Expediting Litiga-
tion), 5.5 (Unauthorized Practice of Law; 
Multijurisdictional Practice of Law), 8.1 
(Bar Admission and Disciplinary Matters), 
8.4(a) (Attempt, Assists or Induce), 8.4(c) 
(Dishonesty, Fraud, Deceit or Misrepresen-
tation), 8.4(d) (Prejudicial to the Admin of 
Justice), 8.4(l) (ELC violation). 

Satterfield’s alleged conduct, as stated in 
disciplinary counsel’s Statement of Alleged 
Misconduct, related to his representation of 
a client in a family law matter. Satterfield’s 
alleged misconduct includes: 1) failing to 
diligently file motions and schedule hear-
ings; 2) lying to his client about hearings 
being scheduled, postponed, and canceled 
and falsely attributing responsibility for the 
delays to court and/or opposing counsel; 3) 
billing the client for work that was not actu-
ally performed; and 4) lying to ODC during 

Notices
D I S C I P L I N E  &  O T H E R  R E G U L AT O R Y  N O T I C E S

THESE NOTICES OF THE IMPOSITION OF DISCIPLINARY SANCTIONS  
AND ACTIONS are published pursuant to Rule 3.5(c) of the Washington Supreme 
Court Rules for Enforcement of Lawyer Conduct. Active links to directory listings, 
RPC definitions, and documents related to the disciplinary matter can be found by 
viewing the online version of Washington State Bar News at www.wabarnews.org 
or by looking up the respondent in the legal directory on the WSBA website  
(www.wsba.org) and then scrolling down to “Discipline History.” 

As some WSBA members share the same or similar names, please read all 
disciplinary notices carefully for names, cities, and bar numbers.

MORE ONLINE
Access further details of  
the notices by clicking the  
links in the online version:  
www.wabarnews.org. 

the course of a disciplinary investigation.
Francisco Rodriguez acted as disci-

plinary counsel. Samuel David Satterfield 
represented himself. The online version of 
Washington State Bar News contains a link 
to the following document: Resignation 
Form of Samuel David Satterfield (ELC 
9.3(b)).

Henry A. Warren (WSBA No. 30360, ad-
mitted 2000) of Shelton, resigned in lieu 
of discipline, effective 10/28/2022. Warren 
agrees that he is aware of the alleged mis-
conduct in disciplinary counsel’s Statement 
of Alleged Misconduct and rather than 
defend against the allegations, wishes to 

permanently resign from membership in 
the Association. The Statement of Alleged 
Misconduct reflects the following viola-
tions of the Rules of Professional Conduct: 
1.4 (Communication), 1.15A (Safeguarding 
Property), 8.1 (Bar Admission and Disci-
plinary Matters), 8.4(b) (Criminal Act), 
8.4(c) (Dishonesty, Fraud, Deceit or Mis-
representation), 8.4(d) (Prejudicial to the 
Admin of Justice), 8.4(i) (Moral Turpitude, 
Corruption or Disregard of Rule of Law). 

Warren’s alleged conduct, as stated in 
disciplinary counsel’s Statement of Alleged 
Misconduct, related to his representation 
of a client in a family law matter. Warren’s 
alleged misconduct includes: 1) using and/
or converting client funds; 2) knowing-
ly making one or more false statements to 
the Office of Disciplinary Counsel during a 
grievance investigation and/or knowingly 
testifying falsely at his deposition; 3) failing 
to deposit and hold client funds in a trust 
account; 4) failing to provide a written ac-
counting to his client upon the client’s re-
quest; and 5) failing to respond to his cli-
ent’s reasonable requests for information 
about client funds, and/or failing to advise 
his client about the location of client funds.

Henry Cruz acted as disciplinary coun-
sel. Henry A. Warren represented himself. 
The online version of Washington State Bar 
News contains a link to the following docu-
ment: Resignation Form of Henry A. War-
ren (ELC 9.3(b)).

Suspended

Victor Rivera-Nieves (WSBA No. 46967, 
admitted 2013) of Kennewick, was sus-
pended for three years, effective 2/22/2022, 
by order of the Washington Supreme Court 
imposing reciprocal discipline in accor-
dance with an order of the Supreme Court 
of the State of Virginia. For more informa-
tion, see https://www.vsb.org/disciplinary.
html. Henry Cruz acted as disciplinary 
counsel. Victor Rivera-Nieves Represented 
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himself. The online version of Washington 
State Bar News contains a link to the follow-
ing document: The Washington Supreme 
Court Order.

Reprimanded

Timothy James Dack (WSBA No. 18870, 
admitted 1989) of Vancouver, was repri-
manded, effective 9/27/2022, by order of 
the chief hearing officer. Dack’s conduct 
violated the following Rules of Professional 
Conduct: 1.3 (Diligence), 1.15A (Safeguard-
ing Property). 

In relation to his representation of a cli-
ent in a civil litigation matter, Dack stipulat-
ed to reprimand for: 1) failing to deposit the 
client’s advance fees into a trust account; 
and 2) failing to take steps to investigate 
and challenge the opposing party’s calcula-
tion of damages in a timely manner, and by 
failing to respond to a motion for summary 
judgment.

Francisco Rodriguez acted as disci-
plinary counsel. Jeffrey Paul Downer rep-
resented respondent. The online version of 
Washington State Bar News contains links 
to the following documents: Order on Stip-
ulation to Reprimand; Stipulation to Repri-
mand; and Notice of Reprimand. 

Garth Louis Dano (WSBA No. 11226, ad-
mitted 1980) of Moses Lake, was repri-
manded, effective 10/26/2022, by order of 
the chief hearing officer. The lawyer’s con-
duct violated the following Rules of Profes-
sional Conduct: 8.4(d) (Prejudicial to the 
Admin of Justice), 8.4(g) (Discriminatory 
Act), 8.4(h) (Prejudice or Bias).

In relation to his work as the Grant 
County Prosecutor, representing the state 
of Washington, Dano stipulated to repri-
mand for engaging in conduct that was a 
discriminatory act prohibited by state law, 
prejudicial to the administration of justice, 
and that a reasonable person would inter-
pret as manifesting prejudice or bias on the 

basis of race and national origin.
Erica Temple acted as disciplinary coun-

sel. Stephen Wesley Hayne represented 
respondent. The online version of Wash-
ington State Bar News contains links to the 
following documents: Order on Stipulation 
to Reprimand; Stipulation to Reprimand; 
and Notice of Reprimand.

Admonished

Anne van Leynseele (WSBA No. 45794, 
admitted 2013) of Lynnwood, was ordered 
to receive two admonitions, effective 
8/18/2022, by order of the hearing officer. 
Van Leynseele’s conduct violated the fol-
lowing Rules of Professional Conduct: 1.4 
(Communication), 1.9 (Duties to Former 
Clients), 1.10 (Imputation of Conflicts of In-
terest: General Rule).

In relation to her representation of a 
client in a business law matter involving 
licensing and investing in a cannabis dis-
pensary, Van Leynseele stipulated to two 
admonitions for: 1) being associated in a 
firm with Attorney P, when Attorney P 
represented Company A in an administra-
tive violation matter, without Company B’s 
informed consent, confirmed in writing, 
when she formerly represented Company 
B in a substantially related business trans-
action with Company A; and 2) failing to 
communicate to Company B (her client) the 
risks of entering into an Option Agreement, 
by communicating inaccurate information 
to Company B about the Option Agreement, 
and by failing to respond to emails from 
Company B.

Henry Cruz acted as disciplinary coun-
sel. Jeffrey T. Kestle represented respon-
dent. Yukiko Stave was the hearing officer. 
Sidney Stillerman Royer was the settlement 
hearing officer. The online version of Wash-
ington State Bar News contains links to the 
following documents: Order on Stipulation 
to Two Admonitions; Stipulation to Two 
Admonitions; and Admonitions.  

SPEEDING TICKET?

TRAFFIC INFRACTION?

CRIMINAL MISDEMEANOR?

Keep it o� your record,  
Keep insurance costs down

Jeannie P. Mucklestone, P.S. INC.

PO BOX 565
Medina, Washington 98039

(206) 623-3343
jeannie@mucklestone.com

www.mucklestone.com

 a top  

 

• Successful Results
• Extensive experience
• Former Judge Pro Tem in King County
• Featured in Vogue magazine as

lawyer for women in Washington
• Front page of Seattle Times
• “Drivers �ghting tickets and winning”
• All credit card sAll credit cards accepted
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Marketplace
P R O F E S S I O N A L  L I S T I N G S  O F  I N T E R E S T        T O  AT T O R N E Y S  I N  WA S H I N G T O N

M O R E  L I S T I N G S  >

BUSINESS VALUATIONS

Markee Valuations, LLC
Laura Markee 
412 W 12th St, Vancouver, WA 98660
PH: 971-201-7349
EMAIL: laura@markeevaluations.com

www.markeevaluations.com

APPEALS

Olympic Appeals PLLC
Kevin Hochhalter
4570 Avery Ln SE #C-217, Lacey, WA 98503
PH: 360-763-8008
EMAIL: kevin@olympicappeals.com

Litigating cases is what you do best. You 
don’t have time to deal with an appeal. Call 
Olympic Appeals to take the burden of an 
appeal off your shoulders. With our experience 
and attention to detail, your client will be well 
represented. Do more of what you do best. Let 
us handle the appeal.

www.olympicappeals.com

ACCOUNTING

Truepoint Analytics, PC
William N. Holmes 
CPA, ABV, CVA, CFE
7128 SW Gonzaga Street,  
Suite 100 Portland, OR 97223
PH: 503-270-5400   FX: 503-270-5401
EMAIL: info@teamtruepoint.com

• Fraud and Forensic Accounting
• Economic Damages 
• Business Valuation 
• Commercial Litigation 
• Accounting and Tax Malpractice  
• White Collar Financial Crime 
• Expert Testimony
• Plaintiff and Defense 
• Full Service Public Accounting

www.teamtruepoint.com 

Forensic Accounting
Robert Loe, CFE, CPA
Licensed in WA, AK, & DC 

2400 NW 80th St, #302, King County 
Seattle, WA 98117 
PH: 206-292-1747 
EMAIL: robert@loecpa.com

• Certified fraud examiner
• Forensic accounting
• Litigation support
• Expert witness testimony
• Experienced peer reviewer
• Former investigator for state board  

of accountancy

www.loecpa.com

CONSULTANTS

Freedom of Speech
James E. Lobsenz 
701 Fifth Avenue, Suite 3600
Seattle, WA 98104 
PH: 206-622-8020
EMAIL: lobsenz@carneylaw.com

(See, e.g.,):   
• Ground Zero v. United States Navy, 

860 F.3d 1244 (9th Cir. 2017) 
• Yates v. Fithian, 

2010 WL 3788272 (W.D. Wash. 2010)
• City of Seattle v. Menotti,  
 409 F.3d 1113 (9th Cir. 2005)
• State v. Letourneau,  

100 Wn. App. 424 (2000)
• Fordyce v. Seattle, 

55 F.3d 436 (9th Cir. 1995)
• LIMIT v. Maleng,  

874 F. Supp. 1138 (W.D. Wash. 1994)

www.carneylaw.com

Investor Claims
Courtland Shafer
Llewellyn & Shafer, PLLC
4847 California Ave. SW, Ste. 100 
Seattle, WA 98116
PH: 206-923-2889
EMAIL: courtland@llllaw.net

• Former NASD Series 7, 66 and life/annuity 
insurance licensed broker/investment advisor. 

• Available for consultation and referrals in 
claims involving broker/dealer error, fraud, 
and investment suitability.

www.llllaw.net

WANT YOUR BUSINESS TO BE FEATURED IN THE MARKETPLACE OF PROFESSIONALS? 
Placing an ad is easy! To learn more, contact Ronnie Jacko at LLM Publications at 503-445-2234 or ronnie@llmpubs.com
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SERVICE  
CATEGORIES

• Accident Reconstruction

• Accident Reconstruction—
Biomechanics

• Accountants

• Accountants—Litigation 
Support

• Appraisers—Residential 
Appraisal

• Bar-Focused Issues

• Business Valuations

• Computer and Network 
Support

• Computer Forensics

• Consultants

• Court Bonds

• Court Reporters

• Estate Planning—
Automated Document 
Drafting & Assembly

• Estate Planning Templates

• Financial Services

• Forensic Accounting

• Handwriting Experts—
Handwriting & Document 
Forensics

• Investigative Services—
Surveillance Investigations

• Investigative Services

• Litigation Support

• Litigation Support/Trial 
Consulting

• Marketing

• Mediation

• Practice Management 
Services & Software

• Professionals

• Telephone Receptionists

• Video Services

• Virtual Receptionists/
Answering Services

• AND MORE

WANT TO PLACE A LISTING 
IN THE MARKETPLACE?  
< Contact LLM Publications 
to learn how, see box on left
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Marketplace
P R O F E S S I O N A L  L I S T I N G S  O F  I N T E R E S T        T O  AT T O R N E Y S  I N  WA S H I N G T O N

PROFESSIONALS

Law Firm Break-Ups, 
Partner Departures & 
Expulsions
Smyth & Mason, PLLC
1325 Fourth Avenue, Suite 940 
Seattle, WA 98101
PH: 206-621-7100   FX: 206-682-3203 

Discreet consultation and litigation of partner 
withdrawals or expulsions.

Smyth & Mason, PLLC have years of experience 
successfully representing departing partners, 
expelled partners, and law firms. Operating 
agreements, divisions  of profits, receivables, 
case files and clients; redistribution of debt and 
costs. Don’t go it alone.

www.smythlaw.com

MEDIATION (CONT.)

Moberg Rathbone  
Kearns, PS
Melissa Baker 
238 W Division Ave, Ephrata, WA 
18500 156th Ave NE, Suite 208 
Woodinville, WA
PH: 509-754-2356
FAX: 509-754-4202
EMAIL: frontdesk@mrklawgroup.com

Moberg Rathbone Kearns offers mediation 
services to assist with complex civil matters.  
Gerald Moberg has served the legal community 
as an attorney and judicial officer for over 
49 years.  As a former judge, he possesses a 
high degree of impartiality and guides parties 
through the mediation process.

www.mrklawgroup.com

MEDIATION

Dunlap Mediation Services 
Debbie Dunlap
3131 Western Avenue 
Suite 410 Seattle, WA 98121
PH: 425-765-0078   FX: 425-642-8700 
EMAIL: debbie@dunlapms.com  

Debbie Dunlap is located in downtown Seattle 
and Moses Lake for availability to successfully 
mediate cases in Western and Eastern 
Washington locations at her office or offices of 
counsel for the parties. Debbie has mediation 
training and experience. She has litigated 
insurance defense and plaintiff’s personal 
injury cases for over 30 years in most counties 
in Washington, focused on minor to major 
catastrophic injuries and wrongful death, as well 
as brain and psychological injuries, sexual torts, 
abuse and harassment, and insurance bad faith, 
consumer protection, and subrogation. Debbie 
is also experienced in landowner disputes such 
as boundary line, adverse possession, tree 
cutting, waste and nuisance; and product and 
school district liability. Providing economical and 
fair mediations. Videoconferencing mediation 
available during COVID-19 and its restrictions.

www.dunlapms.com

HANDWRITING

Forensic Dynamics LLC
Jan Seaman Kelly, Owner
PH: 702-682-0629
EMAIL: forensicdynamicsllc@gmail.com

Civil/criminal cases, testified in state/fed courts, 
30+ yrs experience, ABFDE certification. 
Proficiency tested annually. Handwriting, 
typewriting, indented writing, printing 
processes, mechanical impressions, rubber 
stamps, & shredded documents. Wills, Deeds, 
Contracts, Medical Records. 

www.forensicdynamics.org

LEGAL NOTICES

Best Value For Legal Notice 
Publishing In Skagit County
The La Conner Weekly News 
P.O. Box 1465, La Conner WA 98257
PH: 360-466-3315 
EMAIL: production@laconnernews.com

The La Conner Weekly News is your best choice 
for publishing legal notices in Skagit County. 
We are an adjudicated newspaper publishing 
every Wednesday, and we make it easy. Submit 
notices online, via email, or by phone. We work 
with you on costs and schedules and promptly 
notarize and invoice, so you don’t have to wait 
to bill your clients. We prize our accuracy and 
our customer service and follow all Washington 

State guidelines.

www.laconnerweeklynews.com/legals

HOTELS & RESORTS - OFFICE SPACES  

Fairmont Olympic Hotel
Lorraine Allen
411 University St, Seattle, WA 98101
PH: 206-467-9378 
EMAIL: Lorraine.Allen@Fairmont.com

Dare to impress with top floor executive office 
suites in the newly renovated Fairmont Olympic. 
With close proximity to courts and access to 
conference room and reception with food & 
beverage and hotel discounts. Seattle’s premier 
address, rated #1 Best Hotel in Seattle by Travel 
+ Leisure.

Fairmont.com/Seattle

ONLINE >  Please support 
the advertisers listed here 
in our Marketplace of 
Professionals. Check out our 
featured listings online at 
wabarnews.org/marketplace.

http://www.smythlaw.com
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TELEPHONE RECEPTIONISTS

Ruby Receptionists, Inc. 
Sarah Allen
PH: 866-611-7829
EMAIL: partners@ruby.com  

Ruby delivers exceptional experiences to 
callers and website visitors, building trust and 
long-lasting client relationships. Our highly 
trained US-based virtual receptionists and chat 
specialists answer calls and chats live, 24/7/365, 
saving you time to focus on what you do best.

Over 14,000 business owners trust Ruby with 
front-line communications. In return, they 
get increased sales inquiries and measurably 
better client and customer satisfaction. Learn 
more about how Ruby can help you grow your 
practice! Remember, as a bar member, you can 
get 7% off Ruby with promo code: WSBA

www.ruby.com/campaign/wsba/

QDRO SERVICES

Law Offices of Tresa  
A. Sadler, PLLC
Tresa Sadler
16708 Bothell-Everett Hwy, Ste 104
Mill Creek, WA 98012
EMAIL: reception@sadlerpllc.com

Does your client need a QDRO drafted? 
Contact our office! Our team has over 20 
collective years drafting and filing all types of 
QDROs, including deferred comp, labor union, 
and military orders.   

millcreekfamilylaw.com
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Classifieds

POSITIONS AVAILABLE ADS ARE ONLINE
Job seekers and job posters, positions available ads can be  
found online at the WSBA Career Center. To view these ads or to 
place a position available ad, go to https://jobs.wsba.org. 

Special discount available through Dec. 31, 2022, for nonprofits, 
government, and small firms posting position available ads. 
Please contact Kale Gilbert at 860-544-2883 or kale.gilbert@
communitybrands.com for more information on this discount.

Free 30-day postings are available for positions in rural parts of 
Washington. To determine eligibility, contact memberbenefits@
wsba.org with “RURAL EMPLOYMENT OPPORTUNITY” in the 
subject line.

TO PLACE A PRINT CLASSIFIED AD
RATES, DEADLINE, AND PAYMENT: 

WSBA members: $50/first 50 words; $1 each additional word. 
Non-members: $60/first 50 words; $1 each additional word. 

Email text to classifieds@wsba.org by the first day of each month 
for the following issue (e.g., Jan. 1 for the February issue). Advance 
payment required. For payment information, see http://bit.ly/
WABarNews. For questions, email classifieds@wsba.org.

client base, this is the business 
that you have been waiting for. 
For more information about the 
practice, call us at 253-509-
9224 or send an email to info@
privatepracticetransitions.com, 
with “1199 Profitable Top-Rated 
Immigration Law Firm” in the 
subject line. 

Profitable Western Washington 
insurance defense firm (#1203) 
Established back in 1997, this 
Western Washington insurance 
defense firm has a service 
by revenue breakdown of 
88% insurance defense, 8% 
miscellaneous civil litigation, 
and 4% estate planning. The 
firm is known for its longevity 
of practice, quality of work, 
responsiveness, and overall 
excellence. For the past three 
years, the practice has averaged 
impressive gross revenue of 
approx. $721,661 (2019-2021). 
In total, the firm employs 

three staff members including 
the owner, who is willing to 
provide transition assistance 
and help with goodwill transfer, 
business development, and 
other “mentoring” functions for 
up to one year. To learn more 
about this exciting business 
opportunity, call us at 253-509-
9224 or send an email to info@
privatepracticetransitions.com, 
with “1203 Profitable Western 
Washington Insurance Defense 
Firm” in the subject line.

Profitable Central Washington 
estate planning law firm w/two 
locations (#1197). Established 
back in 1947, this Central 
Washington estate planning 
law firm has been completely 
dedicated to providing top-
notch legal services to its 
clients. The firm’s service by 
revenue breakdown is 31% 
estate planning, 31% probate, 
17% real estate and commercial 
transactions, 16% business 
formation/management, and 
5% other. As of May 2022, the 
firm has approximately 130-150 
active client matters. For the 
past three years, the firm has 
averaged gross revenue over 
$1 million (2019-2021). In total, 
the firm employs eight full and 
part-time staff, including the 
owner. To learn more about 
this listing call us at 253-509-
9224 or send an email to info@
privatepracticetransitions.com, 
with “1197 Profitable Central 
Washington Estate Planning 
Law Firm w/2 Locations” in the 
subject line.

Lucrative King County law 
firm w/high SDE (#1190). 
Established in 1999, this King 
County boutique law firm has 
provided legal services to 
several clients in King County 
and beyond. The firm’s service 
by revenue breakdown is 
71% business litigation, 12% 

FOR SALE

Profitable top-rated 
immigration law firm (#1199) 
This reputable Northwest 
immigration law firm is 
multilingual and known for 
providing diversified and 
dedicated legal services, 
coupled with personal attention 
to each and every client. As 
of June 2022, the practice has 
approximately 320 active clients 
with approximately 6,500 total 
clients in its database. For the 
past three years, the practice 
has averaged gross revenue of 
approx. $815,000 (2019-2021). 
The firm employs a multilingual 
staff and is well positioned to 
expand into other law practice 
areas to a diversified population. 
If you are a buyer who is an 
experienced immigration 
attorney, or an existing law firm 
that would like to expand its 

securities, 11% trademarks, 
5% general/miscellaneous, 1% 
health care, and 1% insurance. 
The practice brought in 
approximately $750,000 in 
gross revenue in 2021 and has 
a high percentage of seller’s 
discretionary earnings (SDE) 
to revenue. To learn more 
about this exciting business 
opportunity, call us at 253-
509-9224 or send an email to 
info@privatepracticetransitions.
com, with “1190 Lucrative King 
County law firm w/high SDE” in 
the subject line.

SERVICES

Considering the sale or 
purchase of a private practice? 
As the preeminent provider 
of business brokerage and 
consulting services in the 
Northwest, we work exclusively 
with owners of professional 
practices in the legal, health 
care, financial services, and  
tech industries. Need to 
prepare your practice for 
sale? Looking for a business 
valuation? Ready to sell your 
practice for top dollar? Let our 
team guide you through this 
life-changing transition. Call us 
at 253-509-9224 or visit our 
website to learn more about 
our services and top-notch 
team waiting to help you: 
PrivatePracticeTransitions.com.

Deposition space downtown 
Seattle. Eight great hourly 
rooms: depositions, board 
meetings, mediations, 
negotiations. Private, 
professional, starting at 
$20 per hour. Ideal location 
near courthouse & transit. 
Includes 300+ MBPS Wi-Fi, 
tech equipment, free coffee, 
tea, restroom. Frequent use 
discount. Call 206-442-9038 
www.SURFincubator.com.

https://jobs.wsba.org
mailto:classifieds%40wsba.org?subject=
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsurfincubator.com%2F&data=05%7C01%7CClassifieds%40wsba.org%7C48aa22feb7c144dd754608dabdf49bb0%7C70ff1cc281ea46819fc9079ce419e302%7C0%7C0%7C638031156428901803%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=mdS2husJN%2Bd068u4IX0nXct0xUAI7X2AMef539ywWg8%3D&reserved=0
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Make your web copy shine! 
Freelance writer and attorney 
of 15+ years, ready to perfect 
your web content, blog posts, 
newsletters, marketing materials, 
white papers, e-books, etc. One 
hundred percent professional 
and reliable. Almost a decade 
of professional writing/
marketing experience. Dustin 
Reichard: dustin@drwrites.com 
or 206-451-4660. Please visit 
www.drwrites.com for more 
information.

VACATION RENTALS

PARIS APARTMENT—at Notre 
Dame. Elegant 2-bedroom, 
2-bathroom apartment, in the 
heart of Paris. PROVENCE 
HOUSE—in Menerbes. 
4-bedroom, 3.5-bathroom 
house. Incredible views. 503-
227-3722 or 202-285-1201; 
angpolin@aim.com. 

WILL SEARCH 

Any person having knowledge 
of an executed Last Will for 
Paul R. Willson, late of Seattle, 
King County, Washington, 
is asked to contact this 
office immediately.  Connor 
Costello, Attorney at Law, 1101 
N Northlake Way, Seattle, WA 
98103, 206-330-0608, connor@
theflynnfirm.com.

Make Sure Your Advertisement Is Seen by 
34,000 Attorneys!
•  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •  •

Washington State Bar News  
advertising pays off.

• Make your law firm and attorneys 
stand out! 
 
• Display ads, announcements, and 
listings in Professional Marketplace 
available in print and online magazine. 
 
• Graphic design assistance  
available (up to three revisions).

YOUR AD  
GOES HERE!

Contact us today!
www.llmpubs.com  |  (503) 445-2234

DON’T LET YOUR FIRM GO UNNOTICED.
Reach out today to reserve this 
and other ad spaces for 2022-2023.

Ronnie Jacko (503) 445-2234
ronnie@llmpubs.com

mailto:dustin@drwrites.com
mailto:angpolin@aim.com


Washington State Bar News  |  DEC. 2022/JAN. 202364

> WE’D LIKE TO LEARN ABOUT YOU! Email wabarnews@wsba.org to request a questionnaire and submit materials to be used for a hand-drawn portrait.

Beyond the Bar Number

S
ta

ff
 il

lu
st

ra
ti

o
n

LIGHTNING 
ROUND 

Norma Linda Ureña
BAR NUMBER: 26770

If you had to give a 
10-minute presentation 
on one topic other than 
the law, what would it 
be and why?   
How travel makes one 
a better lawyer. Travel 
to immerse yourself in 
another culture and re-
define what is “normal.” 
For example, there are 
different ways that peo-
ple around the world 
count birthdays. In 
some cultures, a baby is 
born and is considered 
one year old.  

What is one thing your 
colleagues may not 
know about you?  
That I have a disability 
where I get random ver-
tigo episodes and have 
to be hospitalized when 
the vertigo goes on for 
more than three days.

What is your favorite 
smell?  
The smell of my mom’s 
homemade flour torti-
llas. It’s a memory now.   

What book have you 
read more than once?  
A few but The Grapes 
of Wrath and The 
Catcher in the Rye. 

What is the best 
fictional representation 
(TV, movie, book) of a 
lawyer?  
My Cousin Vinny.  

What is your best 
random fact that you 
would share with  
others at a party?  
I was part of a group 
that researched mal-
nutrition in children 
in rural Mexico and 
provided our findings to 
the World Health Orga-
nization. Oh, and I have 
100 first cousins (97, 
but close enough).  

Norma Linda Ureña practices family law at 
Wechsler Becker. She previously served as a legal 
advisor for the Mexican Consul in Seattle. She 
has a B.A. from Seattle University and a J.D. from 
the University of Washington. She gives frequent 
CLEs and volunteers with various organizations 
and boards. She received the King County Bar 
Association’s Pro Bono Attorney of the Year 
award in 2009.  

What is the most interesting case you 
have handled in your career so far and 
why? 
A crop lien case in Pasco. I was working as a 
farmworker attorney for Northwest Justice 
Project. A group (about 10) of farmworkers 
came to the office after 5 p.m. They were 
working in the onions but had not been 
paid for weeks; the farmer had promised 
payments on various dates but hadn’t paid a 
penny. I was able to file a crop lien and stop 
the transport of the onions from the cellar 
to the buyers. The workers got paid.  

How is being a lawyer different from the 
way you thought it would be?  
I thought it would be WAY more 
glamorous.  

How did you become interested in your 
practice area? 
I was married to someone that controlled 
what I wore, how I ate, where I went, who I 
spoke to, when I spoke to them, and what I 
spoke to them about. I wanted to help those 
that are in similar situations, to annihilate 
pain and suffering and begin living. 

How do you define success as a lawyer?  
Achieving justice for someone who 
wouldn’t have been able to get it otherwise.  

At the end of your career, how would you 
like to be remembered professionally?  
As an attorney who cared for her clients 
and worked hard for them.  

What is your best piece of advice for 
someone who’s just entered law school?  
Don’t be afraid to ask for help.  

What is the last thing you watched 
on television?  
Mexico-Poland match in the World 
Cup a minute ago (I attended the 
2018 FIFA World Cup in Russia).  

BONUS FACT

mailto:wabarnews%40wsba.org?subject=
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