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Inbox
Let us hear from you! We welcome
letters to the editor on issues presented in the magazine. Email letters
to nwlawyer@wsba.org. NWLawyer
reserves the right to select letters
for publication and to edit letters
for length, clarity, and grammatical
accuracy. NWLawyer does not print
anonymous letters, or more than
one submission per month from the
same contributor.

MORE ON VOLK V. DEMEERLEER
As a forensic psychiatrist, I read “The
Therapist and the Murderer,” commentary on the Volk v. DeMeerleer decision,
with interest. [“The Family Died Anyway,” by Jon Berner, M.D., Ph.D., and
“Protecting Third Parties from Dangerous Outpatients,” by Patrick J. Preston,
Feb 2018 NWLawyer.] There are some
misleading assertions and intimations
that deserve comment. While it is true
that “clinicians cannot reliably predict
dangerousness in an outpatient setting”
(or any other setting, for that matter),
it is not true that clinicians cannot
conduct accurate assessments of the
risk of violence. This is no different
than an internist assessing risk of
cancer as opposed to predicting who
will get cancer. An abundant literature
clearly demonstrates that clinicians
can reliably assess risk of violence
using methods that are not unduly time
consuming and need not undermine the
therapeutic alliance. In my experience,
addressing violence with patients has
almost always been welcomed when
done from a therapeutic perspective.
The article also conveys the sense
that there is no treatment that can
reduce the risk of violence, which is untrue. While I concur that the suggestions
in the court’s footnote (having no force
of law) have little empirical support,
there are many treatment strategies
that are well known to reduce violent
outcomes that are not mentioned.
Most important, the article fails to
emphasize that treatment to reduce the
risk of violence is part of a clinician’s
responsibility to a patient. Patient

THE
violence falls in the scope of treatment
targets as much as any other type of
problem behavior, and it should. Hence,
it is incumbent upon clinicians to assess
and treat violence. Here, I agree with an
important point of the article: the focus
for clinicians should be our patients’
welfare more than public protection. It is
hardly a good outcome for our patients to
perpetrate violence. But there is nothing
in this decision that prevents that focus.
Clinicians must work to develop and
articulate a standard of care; then our
patients would get the services needed
and clinicians would be protected. While
such an approach will certainly not stop
patient violence, it will reduce harm,
which is, after all, what we all want. Avoidance of the issue and refusal to accept our
responsibility to our patients—and, yes, to
society as well—are not the answer.
Bruce C. Gage, M.D., Lakewood

A TOUCHING TRIBUTE
In time for Mother’s Day, and two days
after watching a poignant 60 Minutes
segment about a wife with Alzheimer’s
and her longtime caretaker husband, arrived William Bailey’s “When Alzheimer’s
Hits Home”[Apr/May 2018 NWLawyer].
On 60 Minutes, the ex-New York cop and
his wife (until she no longer could) provided a voice for my Brooklyn-rooted but
recently transplanted dad (the caretaker)
and mom (the Alzheimer’s patient). But
Mr. Bailey’s article is the voice I was
searching for—the voice that I couldn’t
find for myself and my two siblings—to
reflect upon our own mother (at 85) with
advanced dementia and aphasia, who just
went to a small group home.
As Bill so tenderly observed, “no
matter whether she can speak my name,
she will always know who I am by the
touch of my hands.”
Thank you, Bill, for such a loving and
insightful tribute to your mom.
Mike Goldenkranz, Seattle
P.S. Bill Withers wrote a powerful
song called Grandma’s Hands you
might appreciate.

LET US SPEAK
I write about the April 25 communication from the WSBA president about
our data and contact information. I specifically find the following paragraph
offensive because it means we members
of the Bar may not use the directory to
communicate with each other regarding Bar-related subjects.
We have received inquiries
recently about third-party messages
to members and whether the senders
are accessing and using memberdirectory information inappropriately. The messages in question
include endorsements of Board of
Governors candidates and emails
sent from Gmail accounts neither
authorized nor initiated by WSBA
[emphasis added].
I might suggest that the WSBA
leadership order some duct tape to
more effectively silence us, for no doubt
fellow bar members are the "third party"
mentioned in this paragraph. How
ridiculous to suggest that we attorneys
cannot communicate with each other
about Bar-related subjects unless our
email addresses are "authorized or
initiated by the WSBA."
If we had a voluntary bar association, then we could think and speak
freely. Or our current WSBA leadership
could lighten up. We can't vote on
huge bar dues increases, and now we
can't use the directory to locate email
addresses to communicate with one
another. Doesn't that voluntary bar
association sound better with each
passing month?
Inez Petersen, Enumclaw

DECENTRALIZATION

BAR BUZZ
A hive of
information,
just for you.

MEMBER
BENEFITS

Get free forms
and templates for
going solo:

Law Office in a Box
Formerly a physical
product for sale, this
guide to starting and
managing a practice
is now available online
for free!
Visit wsba.org/
lawofficeinabox

I read with great interest the article in
the April/May issue of NWLawyer on
decentralization [“Perspectives: Decentralization: How a Hidden Provision
in the U.S. Constitution Could Remake
America,” by Hugh D. Spitzer].

JUL 2018

| NWLawyer

5

Editor’s Note
Welcome to the July issue of NWLawyer.
In this issue we explore a process that
is critical to those who aspire to become
members of the WSBA—the determination of good moral character and
fitness to practice law. We are especially
pleased to include the perspective of
Tarra Simmons, whose application to
sit for the bar exam was initially denied
by the Character and Fitness Board. On
appeal, the Washington Supreme Court
reversed the board’s decision and did
something it has not done in more than
three decades: issue a written opinion in
a character and fitness case. In addition
to Tarra’s first-person account, you’ll
find an in-depth analysis of the Court’s
opinion and an examination of the
workings of the all-volunteer Character

Emily White
NWLawyer Editor

and Fitness Board. You’ll also hear how
the WSBA continues to assess the work
of all of the boards it facilitates—and to
train the volunteers who staff them—to
mitigate bias in decision making.
This issue also alerts you to two
important new court rules: With General
Rule 37, effective April 24, 2018, the
Washington Supreme Court became
the first in the nation to adopt a court
rule aimed at eliminating implicit and
intentional bias in jury selection. New
Evidence Rule 413, effective Sept. 1, 2018,
makes immigration status generally
inadmissible in criminal and civil trials.
Another area in which Washington
is leading is in reforming legal financial
obligations (LFOs) imposed on criminal
defendants at sentencing. See the piece

on page 21 and the article by Judge
Teresa Doyle on page 22.
On page 44 we have a list of mustread books, reviewed by WSBA members and staffers.
On a final note: For an upcoming
issue we are planning a piece directed
toward new lawyers and aspiring law
students featuring “things I wish I had
known when I first entered practice.”
Send us your best tales from the early,
confusing days of law practice. Send
your submissions (300 words or less) to
nwlawyer@wsba.org. Deadline Aug. 10.
Best,

Emily White is the editor of N
 WLawyer and can be reached at n
 wlawyer@wsba.org.

InBox, continued
As attorneys our profession is more
than usually familiar with the costs
and benefits of our federal system
and the interplay of state and national
issues. The article points out that even
without a Constitutional amendment or
a new Constitutional Convention it is
possible by consensual means to merge
states into larger units or to exchange
territory. America is not immune to
the fissures that are appearing within
nations around the world, and the current winner-take-all attitude between
the two major parties allows for little
common ground or compromise, with
the appointment of justices on the
Supreme Court as the final prize. Added
to this longstanding fissure is the current pseudo-populism that promises a
return to American dominance as conceived in the McKinley/Roosevelt era
and a jurisprudence of "adherence to
the text" that dissimulates the modern
federalist agenda, one that is in reality
profoundly political in nature and not
truly representative of strict construction of the Constitution at all. The sinews that bind Americans together are
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loosening daily but the article points
out that an alternative is available. We
can for instance restore popular control
to the U.S. Senate by merging states
into regional provinces. In the prospect
of new governmental structures we may
acknowledge that many state boundaries are mere historical accidents and
not reflective of our present economy
and migration patterns.
The machinery of our present federal system is creaky and outmoded. Our
elected government is no longer really
representative, and this has led to a
profound disenchantment with politics.
The era of American expansion (at the
cost of Native Americans and of Mexico
in the 19th century) is over and so is the
era of Imperial America that began with
the Spanish-American War that allowed
us to annex the Philippines. That era
ended with the Iraq War. Our alliances
are weak or toppling and a new era
of Asian dominance in geopolitics is
emerging. The present era represents
the apogee of our national power as
the states line up year after year for
national security contracts drawn from

the common purse as the total deficit is
approaching 20 trillion dollars. When
the inevitable retrenchment comes
and no more money is to be had for
the asking, the various states will be
revealed as two contending blocks, red
or blue coalitions with little underlying basis to form a national identity
beyond the common desire to consume.
Merger may simplify things. Perhaps
a beginning will be a mere pairing-off:
Washington and Oregon can merge;
Idaho and Utah can join hands. Mississippi and Alabama are surely already
twins and maybe there need be only
one Carolina and one Dakota. This may
also be the time to recognize American Indian sovereignty rights. As the
national government shrinks to a core
of residual common interests, America
will evolve toward a loose but workable
confederation rather than the present
polarized and unhappy union that it
now represents; far better is a gentle
retreat from world dominance than
a sudden and ignominious fall from
stature and from grace.
Thomas Mengert, Keyport
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BOARD OF GOVERNORS:
Congratulations to our new 2018-19
governors-elect, who will take office
in October, and to President-Elect
Rajeev Majumdar, who took office upon
being sworn in at the May Board of
Governors meeting.

District 1: Michael Cherry
District 2: Carla Higginson
District 4: Daniel D. Clark
District 5: P.J. Grabicki
District 7-South: Jean Y. Kang
New and Young Lawyer At-Large:

Russell Knight
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ashington has the best bar and the best bar
members—of course, we may be a bit biased!
We annually test this assumption at the Western
States Bar Conference, which brings together
leaders from 15 different state bars to discuss cutting-edge issues for the profession and best governance
practices. This year’s conference delegation included the
WSBA president, governor at-large, and executive director. As your representatives, we returned proud to serve
and represent some of the most dedicated, justice-focused, and innovative legal professionals in the nation.
We want to share with you some important perspectives
and ideas we learned from neighboring bars to put to use
here in Washington.

TRUST CRISIS

The theme of this year’s conference was “Restoring Trust
In Our Institutions.” One presenter, Harlan Loeb with
Edelman, summed up his PR firm’s most recent findings
from a global trust and credibility survey: “Trust is in
crisis around the world.” In the past 17 years, there have
never been larger drops in trust scores across all institutional sectors: government, business, media, and NGOs.
Another presenter noted that this trust deficit persists
on an individual level: Only one-third of Americans trust
the political competence of fellow citizens. And trust in
government is at a record low, with less than 20 percent
of the population claiming they trust the government
(compared to 75 percent during the mid-1960s). Perhaps
ironically, strangers—whom society has historically
taught us to distrust—have higher levels of trust than
ever before as part of sharing-economy platforms like
Airbnb and Uber (88 percent of respondents in a recent
NYU rideshare survey highly trusted others with a full
digital profile).
This global trust crisis is problematic for our democracy and day-to-day well-being. A healthy, functioning
society requires citizens who believe that other people
are reliable partners in civic life, and that institutions
and leaders act in good faith to promote the general

IN THE PAST 17
YEARS, THERE
welfare. Trust reduces transaction
costs and yields higher satisfaction
rates. By contrast, when we view the
world through a lens of mistrust, life
starts to break down.

THE RULE OF LAW AND THE IMPORTANCE
OF RELATIONSHIPS

So how do we get back to a healthy level
of collective trust, and what unique role
do we have as WSBA leaders? Despite
generally high levels of distrust across
the aforementioned sectors, we were
heartened to learn that courts remain
the most trusted branch of government,
according to one presenter from the
Institute for the Advancement of the
American Legal System (IAALS). This
means that society looks to the rule of
law as a fair and reliable safeguard. It
is a reminder for WSBA that upholding
the integrity and ethics of the legal
license is more important than ever.
And it is a reminder for all of us in the
legal profession: The work we do to
expand access to justice and to serve
clients with honesty, transparency, and
professionalism is more than a job; it’s a
cornerstone of our democracy.
We also learned that governance systems must put people first to overcome
the global trust crisis. As WSBA leaders,
we are doubling down on this value.
We are putting relationships first and
welcoming all voices and perspectives.
This approach is not a guarantee that
we will agree on everything, but rather a
commitment to mutual understanding.
To that end, we are setting up listening
tours, an engagement work group, outreach events, surveys, feedback opportunities, and more. More fundamentally,
we are beginning a conversation about
the way we conduct ourselves. We are
going to meet you at the individual
level and act with respect and restraint.
When you have questions, concerns, or
ideas, we hope you will reach out and
give us the opportunity to engage before
making assumptions. On our end, we
promise you an open dialogue. Together,
our efforts will be so much better and
more fruitful.

HAVE NEVER BEEN
LARGER DROPS
IN TRUST SCORES
ACROSS ALL
INSTITUTIONAL
SECTORS:
GOVERNMENT,
BUSINESS, MEDIA,
AND NGOS.

CUTTING-EDGE ISSUES AND BEST GOVERNANCE PRACTICES

Beyond the trust crisis, the Western
States Bar Conference showcased many
innovative ideas. Below are a few things
that piqued our interest:
Consumer-facing legal directory:
This topic came about last year
and carried forward again as bars
are revamping their legal directories to better serve members and
the public. At WSBA, we are working on an enhanced, opt-in legal
directory that will help consumers
understand their legal needs,
while providing a platform for
members to market their resources. Look for more information in
the coming months.
Sections structure: Other states
are exploring different models
to support practice area sections
while allowing them the autonomy to do all the things they want
to do. For example, this structural
change in California has increased
section membership. At WSBA,
we want to begin a dialogue with
our own section leaders to determine what changes, if any, would
be beneficial.

Bar structure: Across the nation,
unified bars are facing significant
tensions between professional
association and regulatory functions, some of which are due to
federal court cases about antitrust
and union dues. At WSBA, we
are keeping close tabs on these
developments.
Lawyer advertising rule: Based on
a 2015 report from the Association of Professional Responsibility
Lawyers, bars are looking at nationally emerging best practices,
aligned with modern technology,
for lawyer advertising rules. The
WSBA Board of Governors in
March approved amendments that
simplify Title 7 of Washington’s
Rules of Professional Conduct to
reflect the national best practices.
The amendments are now before
the Washington Supreme Court
for consideration.

As always, the Western States Bar
Conference provided the opportunity to
think bigger than the immediate governance issues on our monthly agenda.
We believe one of our most important
functions as WSBA leaders is to ensure
that members are prepared for the
future, and that means staying ahead
of (or dare we say … leading?) national
trends. We have been inspired and we
hope to continue the dialogue with the
entire Board of Governors and you. NWL

WSBA President William D. Pickett is
a solo practitioner in central Washington.
He can be reached at bill@wdpickett-law.
com.
Paula C. Littlewood is the WSBA
executive director and can be reached at
paulal@wsba.org.

Athan P. Papailiou is a litigator at
Pacifica Law Group. He can be reached at
athan.papailiou@pacificalawgroup.com.
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Ethics and the Law

By Mark J. Fucile

THE TRIPARTITE
RELATIONSHIP IN
THE 21ST CENTURY
ABA FORMAL OPINION 01-421 (2001)
describes “[t]he tripartite relationship
among defense lawyer, insured, and
insurer” as “a delicate balance of rights
and duties.” The role of insurance
defense counsel in Washington has
long been defined by Tank v. State Farm
Fire & Casualty Co., 105 Wn.2d 381, 715
P.2d 1133 (1986), in which the court
addressed the question of who is the
client of insurance defense counsel and
examined associated conflicts. Similarly, WSBA Advisory Opinion 195, which
was originally issued in 1999, spoke to
lawyer confidentiality in the insurance
defense context.
Although Tank and Advisory Opinion 195 remain touchstones for insurance defense counsel, the past decade
has seen important developments in all
three areas they embrace. In this column, we’ll survey those developments.

WHO IS THE CLIENT?

The Tank court clearly defined the
client of insurance defense counsel: the
insured. The carrier involved was described as a third-party payor only. As
the Washington Supreme Court put it:
“Both retained defense counsel and the
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insurer must understand that only the
insured is the client.” Tank, 105 Wn.2d
at 388 (emphasis in original).
The Washington Supreme Court
reaffirmed both points in Stewart Title
Guaranty Co. v. Sterling Savings Bank,
178 Wn.2d 561, 311 P.3d 1 (2013)—and
then went a step further. Stewart Title
involved a legal malpractice claim by
a carrier against an insurance defense
counsel, alleging that the defense
counsel had mishandled a case for the
carrier’s insured. The carrier acknowledged that, under Tank, it was not the
defense counsel’s client. The carrier
instead argued that it nonetheless had
standing to pursue a malpractice claim
because it was an intended beneficiary
of the defense counsel’s work under an
exception to the “privity” requirement
for malpractice claims articulated in
Trask v. Butler, 123 Wn.2d 835, 872
P.2d 1080 (1994). The Washington
Supreme Court in Stewart Title squarely
rejected that argument—holding that
the relationship of third-party payor
did not create an independent duty of
care. The court reiterated this analysis
in SMI Group XIV, LLC v. Chicago Title
Insurance Co., 186 Wn.2d 58, 375 P.3d

651 (2016). The Court of Appeals,
citing Stewart Title, reached similar
conclusions in Clark County Fire Dist.
No. 5 v. Bullivant Houser Bailey P.C., 180
Wn. App. 689, 324 P.3d 743 (2014), and
Doctors Co. v. Bennett Bigelow & Leedom,
P.S., 2015 WL 3385264 (Wn. App. May
26, 2015) (unpublished).

CONFLICTS

Tank clearly answers the “who is the
client?” question in most instances;
however, conflicts can still lurk.
In Arden v. Forsberg & Umlauf, P.S.,
189 Wn.2d 315, 402 P.3d 245 (2017),
defense counsel had represented an
insured under a carrier’s reservation of
rights. The carrier eventually funded the
settlement of the underlying matter, but
the Ardens sued the law firm for breach
of fiduciary duty. Although the law firm
had advised the Ardens that it was not
providing them with coverage advice
(and the Ardens had their own coverage
counsel), the law firm had not informed
the Ardens that it also did other unrelated coverage work for the carrier that had
issued the reservation. The Ardens later
claimed that the law firm had a conflict
under RPC 1.7(a)(2), which governs
“material limitation” conflicts, based on
its relationship with the carrier.
The Washington Supreme Court
unanimously affirmed the dismissal by
the lower courts based on the plaintiffs’
lack of damages, since the carrier had
funded the settlement and paid for
the defense of the underlying case. A
five-member majority then went beyond
this unremarkable result to suggest
that when an insurance defense firm
does other coverage work directly for
a carrier—which, therefore, is also a
client of the firm—the firm may need to
disclose that to the insured and obtain
a conflict waiver. The majority, however,
did not resolve that question on the
facts before it because the parties had
offered dueling expert opinions on

that point. A four-member concurrence
characterized the detour into conflicts
as “dicta” and concluded that the lack
of damages was dispositive.
Arden injects a degree of uncertainty into the defense of cases under a
reservation of rights and, at least as a
matter of risk management, counsels
that a law firm should consider obtaining a conflict waiver from the insured if
the firm represents the carrier directly
in other matters or has other significant
economic relationships with the carrier.
The Arden majority’s use of the
term “dual representation” as the basis
of potential conflicts suggests two
other nuances.
First, defense firms that also do coverage work need to carefully define the
entities that they are representing in the
coverage work. Insurance carriers often
have multiple affiliates and subsidiaries. For example, in Atlantic Specialty
Insurance Co. v. Premera Blue Cross,
2016 WL 1615430 (W.D. Wash. April
22, 2016) (unpublished), a carrier in an
Oregon coverage case had defined itself
broadly in a set of case-handling guidelines, which were provided to the law firm
involved, to include essentially its entire
corporate family. The law firm was later
disqualified in a Washington coverage
case when it appeared representing an
adversary of one of the carrier’s affiliates.
Second, Washington lawyers and firms
with multistate practices need to remember that not all states share Washington’s
“one client” approach to insurance
defense. Oregon, for example, generally
uses a “two client” approach to insurance
defense—with both the insured and the
carrier considered to be the lawyer’s clients—under a series of Oregon State Bar
ethics opinions (OSB Formal Opinions
2005-30, 2005-77, and 2005-121). Therefore, a Washington firm might trigger a
“dual representation” conflict under
Arden in Washington if it is handling
work in Oregon where the carrier that

issued a reservation in the Washington
case is also classified as a client.

CONFIDENTIALITY

WSBA Advisory Opinion 195 cautions
that because an insurance defense
counsel’s only client under Tank is the
insured, the lawyer’s duty of confidentiality runs solely to the insured. Similarly,
the Washington Supreme Court in Stewart Title, 178 Wn.2d at 569, noted that
although an insurance contract between
the insured and the carrier normally
includes an authorization permitting
defense counsel to keep the carrier
informed of case developments, the
defense lawyer must do so “within the
bounds of the attorney-client privilege
and the duty of confidentiality[.]”
Ordinarily, communications between
an insurance defense counsel and the
carrier involved are cloaked within
the “common interest” doctrine. The
Washington Supreme Court described
this evidentiary concept generally in
Sanders v. State, 169 Wn.2d 827, 853,
240 P.3d 120 (2010): “The ‘common
interest’ doctrine provides that when
multiple parties share confidential
communications pertaining to their
common claim or defense, the communications remain privileged as to those
outside their group.” Federal courts in
Washington have recognized the common interest doctrine in similar terms,
with, for example, the federal district
court in Seattle noting: “The ‘common
interest’ or ‘joint defense’ privilege is
an exception to the general rule that
the voluntary disclosure of a privi-

leged attorney-client or work-product
communication to a third party waives
the privilege.” Avocent Redmond Corp.
v. Rose Electronics, Inc., 516 F. Supp. 2d
1199, 1202 (W.D. Wash. 2007).
Most communications between
insurance defense counsel and a
carrier’s claims staff on case developments and strategy fall squarely
within the common interest doctrine.
WSBA Advisory Opinion 195, however,
discusses situations—such as third-party bill audits—where a disclosure may
put privilege at risk because it does not
go to the defense of the case. In that
circumstance, the client would need
to provide informed consent for any
disclosure; the opinion discusses the
considerations involved. ABA Formal
Opinion 01-421 (2001) includes a similar discussion from a national perspective. As this issue of NWLawyer goes
to press, the WSBA Committee on Professional Ethics is reviewing this area
further for a possible advisory opinion
in the context of employer-provided
insurance coverage—such as a doctor
being defended under an insurance
policy obtained by the doctor’s hospital
employer.

SUMMING UP

Most insurance defense representations
are handled without event. The developments over the past decade illustrate,
however, that lawyers need to remain
attentive to conflict and confidentiality wrinkles that can arise even with
long-established arrangements like the
tripartite relationship. NWL

Mark J. Fucile of Fucile & Reising LLP handles professional
responsibility, regulatory, and attorney-client privilege matters and
law-firm-related litigation for lawyers, law firms, and legal departments throughout the Northwest. He also teaches legal ethics as
an adjunct for the University of Oregon School of Law at its Portland
campus. He can be reached at 503-224-4895 and Mark@frllp.com.
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FIT TO
PRACTICE

LAW

BEHIND

THE
SCENES

Examining the Character
and Fitness Review Process

In the wake of the Supreme Court’s first published opinion in three decades on
the character and fitness test for admission, we commence our new Behind the
Scenes series with a look at the character and fitness process.

By Sara Niegowski

The question in front of the Court was, would this
version of Tarra, the responsible citizen Tarra, last?
Or would that Tarra be undone by the other Tarra, the
one who had demonstrated a clear pattern of criminal
behavior? Criminal-behavior Tarra did have a long
history of undermining responsible-citizen Tarra. So
which would appear in the future, and could you tell by
looking at the patterns in her past?
NPR’s broadcast of its Invisibilia podcast,
“The Pattern Problem,” March 30, 2018.
Simmons has proved by clear and convincing evidence
that she is currently of good moral character and fit to
practice law. We affirm this court's long history of recognizing that one’s past does not dictate one’s future. We
therefore unanimously grant her application to sit for the
bar exam.
In re Simmons,
190 Wn.2d 374, 401, 414 P.3d 1111 (2018).

T

arra Simmons applied to sit for the Washington
bar exam in 2017 with a stellar academic history.
The mother of two graduated magna cum laude
from Seattle University School of Law, earning
the Dean’s Medal and a prestigious Skadden Fellowship. But
Simmons also came with a troubled past. A victim of abuse
herself, she battled longtime trauma and substance abuse
issues, achieving six years’ sobriety.1 While her trauma
remained meaningfully untreated, she had accumulated multiple felony convictions, bankruptcies, and enforcement action
against her nursing license by the state’s nursing regulation
board. But she finally received the help she needed in prison
and turned her life around.
Faced with the required character and fitness evaluation,2
Simmons’ application to sit for the bar exam was initially
denied by the Character and Fitness Board (C&F Board). On
appeal, the extreme and competing factors—as well as the
question of what standard of review to apply to C&F decisions— ultimately led the Washington Supreme Court in April
to do something it has not done in more than three decades:
issue a written opinion in a character and fitness case, In re
Simmons, 190 Wn.2d 374, 414 P.3d 1111 (2018).
Because Simmons waived her right to confidentiality in
Continued on page 14.

BEHIND

THE
SCENES

Behind the Scenes : LEGAL REGULATION IN ACTION

The Washington State Bar Association (WSBA) administers the regulation of the practice of law under the delegated
authority of the Washington Supreme Court, which means the majority of WSBA’s day-to-day operations are governed by court rule.
Behind the Scenes is an ongoing series to explain and demystify the regulatory processes that individually apply to every member’s
license to practice law and collectively ensure the integrity of the legal profession. In coming issues, look for coverage of the Client
Protection Fund, discipline process, Mandatory Continuing Legal Education, and more.

Have a suggestion for a Behind the Scenes topic? Contact nwlawyer@wsba.org.
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PRISON

FROM
TO THE

LAW

Overcoming Barriers
and Fighting for Inclusion
Photo by Lauren Anglin

I

n recovery from substance use
disorder, each person is encouraged to “build a life worth fighting
for.” This is what keeps many of
us from relapsing. We don’t want to lose
the lives we have built, and we understand that we are only one relapse away
from losing it all. My story is about
how I’ve built that life for myself. It’s a
story of poverty, trauma, substance use,
prison, and redemption, as I’ve sought
a legal career helping people like me to
reach their greatest potential.
In 2017, I was honored to become
Seattle University’s first-ever Skadden
Fellow. This meant that after graduating
from Seattle University Law School I
would spend two years with the Public
Defender Association fulfilling my
self-created project goals to help former
justice-involved individuals like me find
a second chance. Specifically, I sought
to provide individual representation
to help clients overcome barriers to
employment, housing, and legal financial obligations while also educating
the community about their legal rights
and advocating for systemic reforms to
ease the burdens for so many. Earning
the Skadden Fellowship was my dream
since I began law school, and it required
intensive work. During my time in law
school, I aimed for perfection in my

By Tarra Simmons
classes to earn the benchmarks of success for the traditional law student, but
most of my time I spent learning from
the amazing social justice advocates
working in the Seattle area. I was honored to intern with organizations such
as Disability Rights Washington, ACLU
of Washington, Northwest Justice
Project, Public Defender Association,
and Columbia Legal Services. In each of
these opportunities I learned to use the
social justice advocate tools that would
help me succeed in my fellowship.
From public service work, I also
learned about the kind of advocate I
want to be — always bringing the voices
of the most marginalized people into
my work. To that end, I spent a lot of
time organizing with Civil Survival, a
Seattle-based nonprofit that teaches
formerly incarcerated individuals about
their role in civic engagement and participates in a variety of coalitions and
councils. I was appointed by Governor
Inslee to the newly created Statewide
Reentry Council, where I was elected
as co-chair alongside King County
Prosecutor Dan Satterberg. I found it
innovative and transformative that Mr.
Satterberg and I were appointed to lead
our state on matters of reentry. After all,
it wasn’t long ago that I was released
from prison, having served time for

drug-related crimes I committed while
suffering with substance use disorder.

THE SOCIAL BACKGROUND OF SUBSTANCE
USE DISORDER

In prison, nearly everyone suffers with
substance use disorder. In the women’s
prisons where I resided, nearly every
woman is a survivor of sexual abuse
and violence. It is my firmly held belief
that until our society invests in social
resources, to address the root causes
of crime, we will continue to spend billions of dollars trying to incarcerate the
trauma, pain, and addiction out of the
individuals who come in contact with
the criminal legal system. Our current
system in the era of mass incarceration
has proved costly and ineffective, and it
adds an additional layer of trauma and
more barriers for individuals who want
a healthy life.
My own social problems started
at birth. I was born to two parents
who each suffered with substance use
disorder. We lived in extreme poverty.
My parents divorced before my first
birthday, and I spent my early childhood exposed to violence through my
father and through my mother’s many
boyfriends. In my childhood homes,
drugs were sold and violence was a
daily occurrence. I never had a nurtur-

Continued on page 15.

JUL 2018

| NWLawyer 13

Fit to Practice Law, continued from page 12.

the oral argument on appeal and in the
Court’s opinion, her case shined a spotlight on what is normally a confidential
process governed by court rule.3 Local
and national media were captivated by
the crystal-ball-like question of how to
predict a person’s future behavior in
such a high-stakes decision.
The outcome was ultimately good
news. Simmons, a paragon of rehabilitation and hard work
throughout law school,
won her appeal and sat
for (and passed) the
winter 2018 bar exam;
the legal profession
gained a trailblazer and
champion for those
struggling to overcome
troubled pasts; and those
who administer the character and fitness
process—and applicants whose dream
of becoming a lawyer depend upon it—
received helpful guidance on application
of the factors used to determine good
moral character.
For Simmons’ hundreds of official
supporters—the ACLU of Washington,
along with 48 additional organizations, 34 attorneys, and 20 law-school
faculty, filed an amicus brief on her behalf—this was the right decision. But
throughout this case, larger questions
were raised about the process itself, especially when, it seems, two adjudicative bodies acting in good faith could
apply the same factors and reasonably
reach different conclusions. Indeed,
the Court made it clear that the original recommendation by its C&F Board
to deny Simmons’ bar application was
not made arbitrarily:
We do not intend to undermine the
authority of the Board or the respect
due to the Board and to bar counsel,
nor do we mean to suggest that the
Board’s recommendation was made
in bad faith. We simply disagree
with the Board’s recommendation in
this particular case.

In re Simmons, 190 Wn.2d at 401.
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And so, after 30 years of silence
on the part of the Supreme Court, it is
important now to pause and reevaluate
based on its opinion in Simmons. The
opinion is reassuring to aspiring legal
professionals with justice-involved
pasts that “one’s past does not dictate
one’s future.” Simmons, 190 Wn.2d at
401. However, they will not find any
bright-line standards in the opinion

opinion appears at page 18.) As noted
by Andrews and Aronson, Simmons
is remarkable because it is the first
published decision in a character and
fitness case since 1984, and the first
opinion in which the Court applies the
Washington Supreme Court Admission
and Practice Rules (APRs) as amended
in 2006. These amendments more
clearly defined the meaning of good
moral character
and outlined 14
factors, as well
When it comes to unconscious biases
as mitigating
and structural racism in our own entities and aggravating
circumstances, for
and processes, we are on the journey
reviewing each
but we are never finished.
bar applicant.
The process, by
design, is based in
as to how far in their past such things
the APRs and applied to applicants on a
must be. At the systemic level, WSBA
case-by-case basis.
leaders are reviewing the opinion and
How does the process work? The
each step of Simmons’ bar application
Washington Supreme Court has the
with a mission-focused lens on mitultimate authority, in every case, to
igating bias in decision making and
decide whether an applicant’s applicaensuring even-handed treatment of all
tion to take the bar exam is approved or
applicants. After all, our mission is to
denied. “‘[T]his court’s ultimate responserve the public and the members of the
sibility in matters relating to admission
bar, to ensure the integrity of the legal
of attorneys is to guard the public and
profession, and to champion justice.
its confidence in the judicial system.’”
Simmons, 190 Wn.2d at 387, quoting In
CHARACTER AND FITNESS: A RULE-BASED
re Belsher, 102 Wn.2d at 850.

REVIEW PROCESS

For the C&F Board, the opinion is a
welcome opportunity to learn from
the Court how to best administer its
character-and-fitness review process;
in fact, when Simmons requested a full
appeal and public hearing, the C&F
Board specifically asked the Court to
issue a written opinion to clarify the
current standard of review.
University of Washington School of
Law professors emeritus Tom Andrews and Rob Aronson have written
extensively about the character and
fitness process, including in The Law of
Lawyering in Washington (Wash. St. Bar
Assoc. 2012), quoted by the Court in its
Simmons opinion, so NWLawyer’s first
step was to ask for their thoughts on
the decision. (Their full analysis of the

A license to practice law is a privilege, and the decision to grant such
a license is not made as a matter of
right or as a matter of grace. It is a
challenging decision that requires
a searching review by bar counsel,
the Board, and this court wherever
an applicant’s prior conduct raises
concerns about his or her current
character and fitness.

Simmons, 190 Wn.2d at 400.

The Court delegates administration
of the admission process to WSBA,
including staffing the C&F Board. The
process begins with bar admission staff
screening each application for any character and fitness concerns. APR 22.1(a).
If found, they refer the application
Continued on page 50.

From Prison to the Law, continued from page 13.

ing parent, so my biggest desire in life
However, things changed in 2010
new hobbies to make my boys gifts — I
was to eventually join a gang. I thought
when my father passed away. This was
learned how to crochet and made them
this would be a place to fill that void in
devastating for me. After serving time
everything from beanies to blankets in
my life and find a sense of family. I was
in prison, he also got clean and sober
an attempt to show my love. Nothing,
a naïve child, but would behave in very
and lived with me for nearly eight years.
however, compared to the times I was
adult ways and do nearly anything to be
Through family reconciliation counselable to visit with them, wrapping them
accepted. My first criminal conviction
ing, he made amends for the harm he
in my arms and promising that I would
came at age 13, when I assaulted ancaused me as a child and we became
be home one day to make things right.
other girl to prove I was tough. After a
very close. He was my best friend and
That meant working on myself and
short stay in juvenile detention, I came
a loving part of my children’s lives. The
learning more about why my family
home to the same environment. I decideffects of long-term drug use took a toll
has suffered with oppression, poverty,
ed I would rather live on the streets so
on his health and he required skilled
and substance use disorder for generI left home permanently at the age of
nursing care which I could provide as
ations. The treatment and connections
13. However, sleeping in drug houses or
an R.N. But the responsibilities of caring
to volunteer programs I made in
on park benches wasn’t any safer, and
for my family and working full-time took
prison helped me build a foundation of
I found myself homeless
recovery. Today, I’ve
and pregnant at 14.
learned to reach out
With every barrier I face, I’ve considered
Becoming a teen mothto a support network
er was actually life-saving
when I struggle.
it a test of my faith, and an opportunity
for me. I finally had access
Because of that, I am
to bring awareness about policies that
to social services because
free to live without
of the public benefits
the use of mind-alcontinue to harm thousands of others.
I received. In addition,
tering substances.
Child Protective Services
was rightfully concerned about my
a toll on me. My physician prescribed a
LEGAL BARRIERS TO REENTRY
ability to be a single teen mother and
mixture of amphetamines, opiates, and
The American Bar Association has
intervened. Having my son Devon
other drugs to help me keep up with the
identified more than 44,000 collateral
(now 25 years old) gave me a sense
demands. As the tolerance grew, and
consequences of a conviction.1 Many
of purpose. I vowed I would never put
the grief of losing my father set in, I
of these include access to basic human
him through the things I experienced
started using illegal substances. Within
needs such as housing, employment,
as a child. I was motivated to provide
10 months of using methamphetamines,
and benefits. Without opportunities
for him in ways my parents could not
I was caught selling drugs and sent to
to earn a living wage and meet basic
provide for me. I knew this would
prison for nearly two years. In addition, I
needs, many people repeat the cycle of
require an education so I went back
was ordered to pay more than $6,000 in
poverty-driven crime and end up back
to school and completed high school
legal financial obligations.
in prison. This is why Washington’s
early at age 16. Additionally, I knew I
recidivism rate is so high, and why we
couldn’t be an attentive and nurturing
LIFE INSIDE PRISON
must create reentry programs to meet
parent if I was using drugs or alcohol,
Experiencing prison is unique for each
basic needs, including mental health
so I abstained from all substances for
individual. In my experience, it wasn’t
treatment and housing.
many years. I welcomed public health
the slamming of metal doors behind
When I was released from prison,
nurses and social workers into my little
me, or the dehumanizing strip searches,
I was an educated, able-bodied white
studio apartment and they taught me
or the powerlessness of being subjected
woman, but I still faced many obstacles.
what healthy parenting looked like.
to offensive comments that hurt the
For example, although the Department
Through their support, I became the
most. For me, what hurt the most was
of Health allowed me to keep my R.N.
first person in my family to graduate
the guilt I felt for what I had done and
license, I was not able to find employfrom high school, and I went on to earn
the separation from my two sons. I had
ment. I had to accept minimum wage
my bachelor’s degree in nursing. After
not only destroyed my own life, but I
employment at Burger King, which did
becoming a registered nurse (R.N.) at
had abandoned my children, and I was
not cover basic living expenses for my21 years old, I bought my first home. I
completely powerless to do anything
self and my two children. In addition,
had what appeared to be the beginnings
about it.
because of my incarceration my home
of a fairly normal life for years includI missed them terribly and tried at
went into foreclosure and I was eventuing the birth of a second son, Dominic,
every opportunity to let them know how
ally evicted. It was very difficult to find
now age 15.
important they were to me. I picked up
a landlord willing to give me a chance

Continued on page 55.
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Q & A with Chris Meserve

Finding Character and Fitness: One Volunteer’s Experience on the Board

S

ince September 2016, Chris Meserve has served on the WSBA Board of Governors, representing the 10th Congressional
District in Olympia. She currently also serves as the Board of Governors liaison to the Character and Fitness (C&F) Board
and, as a former member of that Board, uniquely understands its role. She says she is proud to work with the C&F Board
because it’s integral to WSBA’s mission “to serve the public and the members of the Bar, to ensure the integrity of the legal
profession, and to champion justice.”
NWLawyer sat down with Governor Meserve to gain some insight into the role of the C&F Board.
NWLawyer: Why did you decide to
serve on the C&F Board?
Meserve: Of all the volunteer opportunities I’ve had at WSBA, I think
[serving on the C&F Board] was the
most rewarding. I think that we all want
our profession to be the best that it can
be. The C&F Board provides us with
the opportunity to maintain the high
standards of our profession in Washington, in order to protect the public, and
it allowed me to see when people have
progressed from past mistakes and how
they sometime overcome the obstacles
that caused Bar Counsel to refer their
applications to the C&F Board.
NWLawyer: What kind of people did
you work with on the C&F Board? What
was it like to work with them?
Meserve: My sense is that they were
incredibly sensitive and had great
insight. They asked great questions.
The challenge is that it’s a complicated
process, because each applicant has to
be assessed individually, and there aren’t
hard-and-fast timelines to apply in making a decision—there’s nothing that says
you’ve hit the magic three-year mark or
six-year mark or whatever. And we didn’t
get a lot of guidance from the [Washington Supreme] Court.
I thought it was helpful to have
public representation on the board. I
found these members less judgmental,
less harsh, than the lawyers were. It’s
not what I expected from the public
representatives. I thought they’d be
more critical.

NWLawyer: What about the applicants
referred to the C&F Board? What were
their situations like?
Meserve: Many were first-time applicants. Some of them had been previously disbarred; some of them came
from other states. During my time, we
saw people who had been disbarred and
wanted to be reinstated. We saw people
who had felony convictions.
We had one young man who had
just graduated from law school and was
applying for a job at a law firm. At his
interview they asked him for his transcripts, so he went back to his house,
got his transcripts and changed his
grades with whiteout or something and
then presented them to the firm. I just
thought, “What were you thinking?”

to be a problem in the future when
you’re practicing?

NWLawyer: What other kinds of previous issues did applicants attempt to
overcome to take the bar?
Meserve: We had applicants who
had been bank robbers, drug dealers,
couriers, just all kinds of people with
all kinds of issues who had turned their
lives around in various ways and to
varying degrees. But I will say that a
very common thread was substance
abuse. And several of the people who
served on the board with me had gone
through recovery themselves, so they
had a much better grasp than I did on
substance abuse, recovery, and relapse.
They brought a great perspective.
Our focus was always what have you
done, what are you like now, and how
can we be assured that there’s not going

NWLawyer: What was the most challenging part of it?
Meserve: There was a lot of paperwork,
but that wasn’t the most difficult part of
it. I think it was that sense of responsibility, particularly when you’re giving
the thumbs-up.

NWLawyer: What did you like most
about your experience with the C&F
Board?
Meserve: I liked that it was outside my
comfort zone. I was so impressed with the
people on the Board. I felt like they made
themselves vulnerable, you know, just in
terms of how they would ask questions
and direct the inquiry. Also, I think the
sense of responsibility that you have to
help protect the public from persons lacking the requisite good moral character to
practice law who could cause the public
significant harm. We felt responsible for
making sure the profession maintained a
high standard in protecting the public.

NWLawyer: As a member of the Board
of Governors, is there anything you
might consider changing about the
C&F Board or the process?
Meserve: If there is a better system,
I don’t know what it is. I wish more
people knew about the C&F Board, just
as I wish people knew about the Client
Protection Fund. It’s astonishing to me
to meet members who’ve never heard of
these things. NWL
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In re Simmons, 190 Wn.2d 374,
414 P.3d 1111 (2018)

ANY LESS A
GUESSING GAME?
By Tom Andrews and Rob Aronson

T

he Washington Supreme
Court’s published admission
decision in the case of Tarra
Denelle Simmons is remarkable
in a number of ways. It is remarkable
in that it is the first published decision
in an admissions case since 1984, and
one of only four published opinions on
the character and fitness test of which
we are aware. Second, it is the only
published decision to illustrate how the
2006 amendments to the Admission
and Practice Rules (APRs) are being
applied.1 Third, the Court rejects the
recommendation of a divided (6/3)
Character and Fitness Board (“Board”)
that the Court deny admission.2
Fourth, the Court warns against the
potential for bias in cases such as this.
We have examined the prior published admissions decisions in The Law
of Lawyering in Washington 2-11 to 2-21
(Wash. St. Bar Assoc. 2012), and will
not revisit that discussion here beyond
what we say about the Wright case
below. But it remains disappointing to
us that the Court has provided so little
guidance to prospective applicants over
the years. To be sure, after the comprehensive revision of the Admission and
Practice Rules in 2006,3 the rules now
provide detailed definitions of character and fitness and supply 14 factors for
assessing character and fitness, another
9 “aggravating and mitigating factors,”

18 NWLawyer |

JUL 2018

and within these, 10 further factors for
evaluating “evidence of rehabilitation,
recovery, or remission.” APR 20 & 21.
This provides guidance to applicants
and the Board alike. But until one sees
how the Board applies these definitions
and factors in actual cases, and how
the Court responds to that application,
the process remains opaque to wouldbe applicants. For that reason, the
Simmons opinion is a very welcome
arrival and it is reassuring to find that
the Court is willing to scrutinize the
Board’s decision in a case like this, and
to overrule it when appropriate.
Beyond that, what can we glean from
the decision? First, the Court reaffirms
that it applies a standard of “de novo”
review in admissions cases. Second,
while it notes that the Board’s factual
findings are entitled to “considerable
weight,” it declines to defer to those
findings if supported by “substantial
evidence” as is done in disciplinary
cases.4 Third, the Court explains why
it disagreed with the Board’s conclusion that Simmons had failed to meet
two of the five “essential eligibility
requirements” for the practice of law.
APR 20(e)(1)&(2). It rejects the Board’s
conclusion that Ms. Simmons had not
been “in recovery” long enough to show
rehabilitation. In the process, the Court
embraces “evidence-based practices for
evaluative purposes” and having been

“presented in this case with current,
credible social science research of
undisputed validity about the relationship between the duration of a person’s
sobriety and positive conduct and the
person’s reduced likelihood of relapsing
or recidivating,” it concludes (contrary to the Board) that Ms. Simmons
“has reached the stage where her new
positive behaviors are highly likely (in
fact, about as likely as they ever will be)
to represent lasting change, rather than
the tenuous early stages of recovery.”
Id. at 389. The Court also rejects what it
characterizes as the Board’s conclusion
that she minimized the seriousness of
her drug use and evidenced an inappropriate attitude towards the admissions
process. Id. at 391.
We welcome the “evidence-based”
approach to rehabilitation. We are
disappointed, however, that the Court
did not accept Ms. Simmons request
that it adopt five years “as a guideline”
for determining how long a period of
rehabilitation would generally be expected, despite its own concession that
such a time frame seems to be “evidence
based,” at least in the case of substance
abuse.5 Interestingly, in rejecting the
five-year period, the Court distinguished
disbarment, which prohibits an application for reinstatement before five years.
APR 25.1(b). In doing so, it signals that
the five-year time frame is appropriate
in reinstatement cases where there is
a record of conduct that shows that
applicants have previously failed to
meet their responsibilities as lawyers,
and where there is an aspect of holding
lawyers accountable,6 both of which are
missing in the case of new admission
applicants. The differences, according
to the court, show that new admittees
must be evaluated in an individualized
manner. Id. at 388-89. That may be; but
it seems to us that the Court lost the
chance to suggest a time frame before
which it would be unlikely to find that
rehabilitation was in evidence.
The Supreme Court’s decision in In
re Wright, 102 Wn.2d 855, 690 P.2d 1134
(1984), illustrates just how important

it can be for applicants to have such
respective attitudes toward their prior
guidance. Wright had been sentenced
misconduct and the publicity they
to five years in prison for second-degree
have received, except for their gender.”
murder and possession of heroin. After
Id. at 398. To this comment, the Court
release from prison, Wright had readds a footnote in which it expressly
turned to and completed law school, had
states that it does not hold that the
engaged in no similar criminal conduct,
Board acted arbitrarily in this case,
had references extolling his characbut then adds: “Simmons `makes no
ter from
supervisors
Applicants denied admission for lack
at public
interest orof moral character should be given
ganizations
a “presumptive minimum” time before
where he
their claim of rehabilitation would
had worked
since his
be considered.
release
from prison,
along with support from over 20 proallegation of bias in this case’. ... We
fessors at the University of Washington
therefore do not explore potential inSchool of Law, and the WSBA Board
dicators of bias, and note only that it
of Governors had recommended his
is extremely important for the WSBA
admission 6/1. Nonetheless, the Court
and the courts to ensure that they are
denied Wright admission 5/3.7 It invited
sufficiently informed to make subjechim to “submit an application to the
tive judgments about applicants with
Board of Governors when he desires.”
histories of substance abuse, criminal
Yet it provided no guidance as to how
convictions, and financial problems.”
long he should wait and when his moral
Id. at n.13. Hopefully the Court’s
character could be shown to have been
admonition will go some way towards
sufficiently “rehabilitated.” Wright
reassuring future applicants that
waited several years, reapplied, and
bias has no place in the admissions
was again denied—this time without a
process, as the rules clearly provide.
written opinion.
APR 21(c). NWL
It would seem that at least applicants
denied admission for lack of moral charNOTES
acter should be given a “presumptive
1. In an early footnote, the Court states:
minimum” time before their claim
“Over the WSBA’s objections, we granted
of rehabilitation would be considered.
Simmons’ requests to use her full legal
The last remarkable feature of the
name in court filings, to hold oral arguSimmons case is what appears to be
ment in open court, and to announce
the Court’s concern that gender bias
our decision in a published, unredacted
might have been operating behind the
opinion.” Id. at 381 n.3. From this cryptic
scenes in the Board’s decision. First,
remark, it is impossible to tell why the
the Court compares the unanimous
WSBA was objecting or precisely what it
recommendation of admission in the
was to which it was objecting. It is fair to
case of Shon Hopwood (Ms. Simmons’
surmise, however, that at a minimum the
co-counsel in this case)8 with the
WSBA was concerned about proceeding
negative recommendation in the case
publicly when the underlying record, itself,
of Simmons and states that
was to remain sealed.
“[a]lthough every bar applicant is
2. In Application of Brooks, 57 Wn.2d 66, 355
unique, we do not believe there is a
P.2d 840 (1960), the Court accepted the
sufficient basis on which to differentiBoard of Governors’ recommendation that
ate between Hopwood’s and Simmons’
Brooks not be admitted; in both In re Wright,

3.

4.

5.

6.

7.

102 Wn.2d 855, 690 P.2d 1134 (1984), and
In re Belsher, 102 Wn.2d 844, 689 P.2d
1078 (1984), the Court rejected the Board’s
recommendation to admit the applicants.
Additional amendments to the APRs
relating to character and fitness proceedings
were adopted by the Washington Supreme
Court in June 2016. These amendments
were recommended by the WSBA Board of
Governors following a thorough review of
the rules by a work group convened in 2014.
The work group focused specifically on
interpretations of the Americans with Disabilities Act as they relate to bar admissions
and on protections afforded under the
Washington Law Against Discrimination,
RCW 49.60.010. See NWLawyer DEC
2016/JAN 2017 at p. 13.
In disciplinary cases, the Court accepts
discretionary review only if:
(1) the Board’s decision is in conflict with
a Supreme Court decision;
(2) a significant question of law is
involved;
(3) there is no substantial evidence in the
record to support a material finding of fact
on which the Board’s decision is based; or
(4) the petition involves an issue of
substantial public interest that the Court
should determine. Rule for Enforcement of
Lawyer Conduct (ELC) 12.4(a).
“This research reveals that 86 percent of
addicts who maintain their sobriety for at
least 5 years will never relapse, but that
there is no further substantial decrease in
the likelihood of relapse after 10 years have
passed.” Simmons, 190 Wn.2d at 389.
In its original decision, the Court observed
that there was a “punitive” aspect to discipline, but in response to a motion for reconsideration, the Court changed the relevant
occurrences of “punitive” and its correlates
to language of “accountability,” as in this
sentence: “Moreover, in attorney discipline,
and particularly in disbarment, there is an
aspect of holding an attorney accountable
for misconduct, as well as protecting the
public.” In the Matter of Simmons, Order
Amending Opinion (May 4, 2018).
Eight justices apparently participated in
the original order denying admission 5/3
(“Dolliver being absent”). Order dated June
19, 1983. In response to Wright’s motion
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for reconsideration, “and alternatively
for clarification of his status as to future
application for admission,” which yielded
the published Nov. 1, 1984 opinion denying
reconsideration, Dolliver was participating and the Court split 4/4, which meant
the original order would stand. (Justice
Stafford, one of the original eight, had died,
and Justice Rossellini, another, did not participate in the decision on reconsideration.
Judge Cunningham, serving on the Court
pro tem, voted with the four who denied
reconsideration.) The primary basis for
Wright’s denial—his second-degree murder
conviction—as noted by the four justices
who would have granted admission, was at
least questionable as a basis for lack of moral character. He had asserted self-defense
at his trial because he thought the “victim”
was reaching in a bag for a gun to make
good on his promise to kill Wright, who
was in a relationship with the “victim’s”
ex-girlfriend. Under self-defense law, the
only basis for justifying an act in self-defense is the defendant’s reasonable belief
in the necessity for force. On this basis,
what was actually in the bag was irrelevant.
However, inadmissible at the criminal trial
was the fact that the “victim” was in fact
reaching for a loaded gun in the bag. As
noted by the four “dissenting” justices, that
fact should have been highly relevant with
respect to Wright’s moral character. During
oral argument in the Simmons case, Justice
Stevens invited one of Simmons’ attorneys,
Shon Hopwood, to say whether he thought
the court had gotten the Belsher and Wright
cases “wrong.” As a good advocate, counsel
argued that the cases were distinguishable,
rather than getting into a contentious “side
issue.” Wash. Supreme Court oral argument,
In re Simmons, No. 201,671-5 (Nov. 16,
2017), https://www.tvw.org/watch/?eventID=2017111036, at 19:16 to 20:16 minutes.
Unconstrained by the role of advocate, we
are willing to say that we think the Wright
case was wrongly decided. But we also
doubt that the present court, applying the
present admission and practice rules, would
reach the same result, especially in light of
its decision in the case of Simmons.
8. John Strait was lead counsel for Ms.
Simmons with Mr. Hopwood as co-counsel.

WASHINGTON TAKES THE LEAD IN REFORMING LEGAL FINANCIAL OBLIGATIONS

T

he criminalization of poverty
takes many forms in our legal
system. One such form is the
imposition of court costs and penalties on
the backs of those who can least afford it.
These legal financial obligations (LFOs)—
fines, fees, costs, and restitution regularly
imposed on criminal defendants at the
time of sentencing (RCW 9.94A 030;
9.94A.760; 7.68.035; 9.94A.550)—often
saddle them with a lifetime of debt. With
an interest rate of 12 percent, this debt
follows people long after their sentences
have been served. It’s a financial hardship that can be nearly impossible to
overcome, affecting community reentry
by hamstringing one’s ability to find
housing, jobs, and stability.
Work is underway to reform these
practices: The Washington Supreme
Court issued State v. Blazina, 182
Wn.2d 827, 344 P.2d 680 (2015), and
City of Richland v. Wakefield, 186
Wn.2d 59, 380 P.3d 459 (2016), to
provide guidance to lower courts. After
several years of advocacy, the Washington Legislature this session passed E2SHB 1783 to ensure a person’s ability to
pay is considered when courts impose
and collect LFOs, end jail time for those
unable to pay LFOs, set clear standards
for indigence, reduce mandatory LFOs,
and eliminate the 12 percent interest
rate on LFOs (except restitution),
among other things. See “New State
Law Boosts LFO Reform, But Funding
May Lag,” at page 22.
In May, WSBA’s Board of Governors
continued its support of LFO reform
by unanimously voting to sign on to a

proposed American Bar Association
(ABA) resolution to address court fines
and fees. WSBA joins a groundswell of
state and national advocates who want
to address the fundamental unfairness
created when people are subjected to
disproportionate sanctions, including
imprisonment, simply because they
cannot afford to pay LFOs.
The resolution urges federal, state,
local, territorial, and tribal legislative
and judicial bodies to promulgate law
and policy consistent with the proposed
Ten Guidelines on Court Fines and Fees
(e.g., limits to fines and fees, prohibition against incarceration and other
disproportionate sanctions, mandatory
ability-to-pay hearings, and elimination
of harassing collection practices).
Jaime Hawk, a member of WSBA’s
Council on Public Defense and WSBA
Delegate to the ABA House of Delegates, helped develop the resolution
and guidelines as part of the ABA
Working Group on Building Trust in
the American Justice System. Hawk
and the Working Group plan to present the resolution and guidelines at
the ABA House of Delegates meeting
this August.
“There’s a growing national movement to tackle the harms caused by
LFO practices around the country,”
Hawk said. “It truly has become a top
criminal law reform issue here in Washington and nationwide. In some states,
low-level misdemeanors and infractions
can result in thousands of dollars of
fines and fees that people living in
poverty have no ability to pay.”

The WSBA Board of Governors has
discussed the issue of LFOs for the
last several years and has supported the Council on Public Defense’s
statements and efforts, which have
informed and influenced the ABA
Working Group as it develops national
policy.
“The imposition and enforcement
of excessive fines and fees adversely
impact millions of Americans and has
contributed significantly to negative
perceptions of the justice system,”
Hawk said. “With this resolution, our
hope is that ongoing reform efforts
around the country are critical steps
forward to building public trust in our
legal system.”
In June, the Washington Minority
and Justice Commission held its
annual Supreme Court Symposium at
Seattle University to focus on LFOs:
“Beyond Defining the Problem, Advancing Solutions.” Judges, lawyers,
law professors, formerly incarcerated
people struggling with LFOs, and
many others came together to explore
solutions and models. The Commission also unveiled a new LFO calculator tool it developed in partnership
with Microsoft to guide judges in
sentencing.
All of these efforts are moving us
in the right direction, although much
work remains to dismantle harmful
LFO practices, according to Hawk;
with such a strong coalition in its legal
community, Washington will continue
to lead the effort to reform LFO practices nationally. NWL

Read the resolution and the Ten Guidelines on Court Fines and Fees, supported by the WSBA Board of Governors,
which will go before the ABA House of Delegates this summer: www.wsba.org/board (May 17-18 Public Session
Materials, page 357).
Watch the June 2018 Supreme Court Symposium, “Legal Financial Obligations: Beyond Defining the Problem;
Advancing Solutions”: www.tvw.org/watch/?eventID=2018061018.
Check out the new LFO Calculator developed by the Washington State Minority and Justice Commission in partnership with Microsoft: http://beta.lfocalculator.org/.
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New State Law Boosts LFO Reform,
But Funding May Lag
By Judge Theresa Doyle, King County Superior Court

I

n the last session, the Washington Legislature passed legal financial obligation (LFO) reform legislation that should end the odious practices of jailing
the poor for failing to pay LFOs they cannot afford and local governments using LFOs to fund trial courts—practices for which Ferguson, Missouri, is now (in)
famous. But the question remains: Will the state step up and fill the funding gap?
Engrossed Second Substitute House Bill 1783, which becomes effective
June 7, does the following:

• Prohibits imposition of costs on indigents, defined as persons receiving
certain types of public assistance or with an annual income of 125 percent or less of the federal poverty level or those involuntarily committed
to a mental health facility;
• Prohibits incarceration or other enforcement sanctions on the indigent,
who are presumed unable to pay, unless the presumption is rebutted;
• Bars sanctioning the homeless and mentally ill for failure to pay;
• Prospectively eliminates interest on non-restitution LFOs and requires
waiver of existing non-restitution interest upon motion of the defendant;
• Prioritizes payment of restitution to victims who are not insurance
companies;
• Requires payment plans for indigents;
• Authorizes conversion of discretionary costs to community service upon
a showing of manifest hardship, and allows for conversion of other LFOs
to community service; and
• Prohibits successive imposition of the DNA fee ($100) if the person’s
DNA is already in the State’s database.
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Retaining their mandatory nature are: restitution in
Superior Court, absent extraordinary circumstances; the $500
victim penalty assessment (VPA) in Superior Court; and the
$250 VPA in limited jurisdiction courts. Where the defendant
is indigent, costs and certain other discretionary LFOs must
now be waived.
Historically, some judges defended imposing discretionary LFOs on the poor “for their own good” or “to hold
them accountable.” Others say it provides deterrence from
committing future crimes by reminding the defendant, in
every payment made, of the costs of having offended. This
is a “wages of sin” argument. Another explanation offered is
that LFOs act as a sort of forced expression of remorse over
committing a crime. Some judges simply impose LFOs as
additional punishment.
Such moralizing justifications ignore two key factors. First,
the deleterious effects of court debt on the poor are substantial and unnecessary
obstacles to reentry. High
LFO debt that a person
can never pay off can
ruin credit and hence any
ability to secure housing
or a job, and lead to jail
for failure to pay. Many
people dragging this ball
and chain just give up;
some return to crime.
Second, the reality is that having a conviction means lifetime
punishment because of its negative effects on getting a job,
housing, credit, government benefits, student loans and more.
The conviction itself can consign a person to a permanent
underclass, and this is more than adequate punishment in many
cases. At a certain point, the person has suffered enough.
As for Ferguson and trial court funding with LFOs, this is
the elephant in the room. LFO revenue helps fund many trial
courts across the state, to varying degrees. Unsurprisingly,
trial judges experience indirect, and sometimes direct, pressure from county and municipal governments to impose and
collect LFOs.
It’s not unusual for judges who request additional court
funding to be told to collect more in LFOs. This leads to trial
courts balancing their budgets on the backs of the poor with
LFO revenue. As a retiring District Court judge remarked
recently: “During my tenure, I’ve broken even or made money
every year.” In response, Judge Scott Ahfl, president of the
Washington District and Municipal Court Judges Association,
said, “We are not in the business to pay for ourselves, [w]e are
here to dispense justice.”1
Indeed, many judges across the state supported the recent
LFO reform bill. The Superior Court Judges Association
(SCJA) made its passage a priority for the organization.
Some courts historically do not impose LFOs on indi-

gents and don’t get pressured by local government to do so.
King County Superior Court judges, for example, have long
followed a de facto policy of imposing only mandatory LFOs
unless the defendant has some financial means.
Approximately 90 percent of criminal defendants qualify
for appointed counsel. We consider these defendants to be
indigent. In King County Superior Court, LFOs are collected
through the clerk’s office, and not enforced by jail time unless
as a last resort for restitution when the defendant clearly has
the ability to pay and the victim needs it.
The loss of revenue from LFOs for many trial courts is
likely to be substantial. In Clallam County, according to the
court administrator, the new LFO bill and appellate decisions
consistent therewith will likely result in the loss of $880,000
through 2019.2
That’s a big problem because of woefully inadequate
funding from the State for trial courts. Washington ranks near
the bottom of the 50 states
in state funding for trial
court operations. The State
sets aside less than 1 percent
of its budget to fund courts,
prosecution and indigent
defense. Counties and cities
provide approximately 90
percent of the total funding.
This unbalanced equation is traceable to the 1889
Washington Constitution that laid most of the burden on local
government. The reason is that, at the time, many city and
county governments were more established than the state
government.
Tracing the money collected from LFOs and determining
the fiscal costs of enforcement are the subjects of an LFO
study under way. In 2016, the State, through the Minority and
Justice Commission (MJC), received a Department of Justice
grant to study all aspects of the LFO system. SCJA is interested particularly in whether courts are effectively self-funding,
as well as the collection and enforcement costs associated
with the various types of LFOs. The results of the study may
help inform any future LFO reform bills that may be introduced in the next legislative session. NWL

THE DELETERIOUS EFFECTS OF
COURT DEBT ON THE POOR ARE
SUBSTANTIAL AND UNNECESSARY
OBSTACLES TO REENTRY.

NOTES
1. “Judge halts pay or appear: New state law to impact finances in Clallam, Jefferson counties,” Peninsula Daily News, April 23, 2018: https://
www.peninsuladailynews.com/news/judge-halts-pay-or-appear-newstate-law-to-impact-finances-in-clallam-jefferson-counties.
2 Id.

This article was originally published in the June 2018 issue
of the King County Bar Association Bar Bulletin ©2018.
Reprinted with permission of the King County Bar Association.
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How the WSBA and Washington legal
profession are moving forward on a
path of diversity and inclusion
By Colin Rigley

Recently, Richard Mount had what you might call a “woke” moment.
But before you know how Mount’s perception of himself
changed, it helps to know a little more about him. Mount, a
labor and employment attorney for Witherspoon Kelley in
Spokane, has been handling some human resources functions
for the firm, one of the largest in Spokane, for about a year and
a half. He’s made intentional efforts to increase diversity at
the firm and create a workplace that fosters diverse opinions
from people of a multitude of backgrounds. He was a member
of the Cheney School District Board of Directors when it hired
the district’s first female superintendent, who then focused on
hiring a more diverse staff. And he recently asked the WSBA
to come in and conduct microaggression and implicit bias
training for his firm (more on that later). So it surprised him
to realize that the way he used to think about the Black Lives
Matter movement could be rightly perceived as racist.
When Mount began hearing the phrase “Black Lives
Matter,” he would think … well, all lives matter. It wasn’t
that he thought black lives didn’t matter, or that other lives
mattered more, but he hadn’t previously stepped outside of
his own head to put his internal reaction in context. Then in
May, Mount was talking with Dr. Jonathan Kanter, a research
associate professor and director of the Center of the Science
of Social Connection at the University of Washington.
“[Kanter] had brought up something about saying ‘black
lives matter,’ and if the response to that is that ‘all lives
matter,’ is that a racist comment?” Mount recalled. “And I had
never thought of it that way. … For me, I had to stop and think,
‘Can I see that a person of color, especially a black person,
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would think that my response or my thought, in and of itself,
was racist?’ And I had to conclude that, yeah, they would
think that because I’m really not understanding what their
point of view is.”
Realizations like this are threaded through conversations
about diversity and inclusion, where the biases we all hold
affect how we interact with other people, who we hire, who
gets promoted, and the workplace environments we create.
Although terms like “implicit bias” and “microaggression”
might sound trifling, hypersensitive, or even ridiculous to
some, the effects they have are well documented, potentially
harmful, and capable of influencing who enters the practice of
law and whether, once in, they are treated equitably.
Mount and Kanter had their illuminating conversation at
the 2018 Legal Executives Diversity Summit, which was put on
by the Washington Initiative for Diversity. Kanter, one of the
featured speakers with his presentation, “The Science Behind
Microaggressions: More Damaging than You Think,” argued
that microaggressions—a term first coined by a Harvard
psychiatrist in the 1970s—and implicit biases are scientifically
substantiated and have negative impacts on the physical and
mental health of those who are subjected to them.
For example, a 2014 study published in the Journal of
Personality and Social Psychology found that white people,
when looking at images of other white people, will immediately look at the eyes; however, a white person looking at
a non-white person will focus on the racially distinct facial
features that are different from their own—what’s referred to

“What I’m trying to do is
help normalize discussion
around microaggressions
and implicit bias.”
as “othering.” Biases can affect perceptions whether we’re conscious of them
or not, right down to the activity in our
brains. Researchers with the University
of Southern California Department of
Psychology found greater activity by
the amygdala, the part of the brain most
associated with fear, when white people
were shown images of black faces as
compared to white faces.
Moreover, Kanter argued in his
presentation, just the perception of bias
takes a toll. The everyday consequences of microaggressive behavior have
been linked to higher rates of smoking,
obesity, and substance abuse among
racial minorities compared to whites,
as well as higher rates of mental health
issues like anxiety and depression
caused by discrimination, along with
corresponding health effects like high
blood pressure and heart problems.
Recognizing the impact implicit
bias can have, this year the Washington
Supreme Court adopted General Rule
37, which aims to reduce implicit bias
in jury selection (see “GR 37: One Step
in the Right Direction” at page 38
for more on this new rule). It was the
Supreme Court, too, that charged the
Washington State Bar Association with
promoting “diversity and equality in
the courts and the legal profession,” as
stipulated in General Rule 12.2.
This year marks the five-year anniversary of the WSBA’s Diversity and
Inclusion Plan. On June 6, the WSBA
commemorated the anniversary during

the “WSBA Diversity and Inclusion
Celebration, Where We’ve Been, Where
We’re Going.”
Throughout the evening—which
featured introductory remarks from
WSBA staff and stakeholders, followed
by a CLE panel featuring representatives
from Microsoft, the Washington ACLU,
K&L Gates, and the Supreme Court—the
common thread was that a diverse legal
profession is a better legal profession,
and making the legal profession more
diverse won’t happen without a concerted, intentional effort aimed at recruiting
underrepresented candidates and fostering a more inclusive work environment.
“We’ve changed, but it feels like
miniscule change … we’re getting there,
but it has to be better,” Pallavi Wahi,
managing partner with K&L Gates and
the chair of the firm’s diversity committee, said during her CLE presentation.
“We must be intentional. It’s not going to
happen just because we’re nice people.”

MOVING FORWARD WITH INTENTION

It was an unseasonably warm afternoon in the town of Lakewood and Joy
Williams was standing in front of 600
people with her life on display.
She talked about her husband, about
their work as ministers at one of the
largest African American churches
in Tacoma. She talked about their six
children and displayed a photo of her
and her family back before the cancer
growing in her husband’s pancreas took
his life.

Joy Williams,

WSBA Diversity and Public
Service Programs Manager

She talked about the bigotry she’s
experienced, both explicit and implicit.
She talked about the prejudice her children have experienced, like when police
held three of her sons on the ground on
suspicion that they were adults wanted
for robbery—they were in middle school
at the time.
She talked about growing up in
Philadelphia, a segregated city where
she knew where she was supposed to
go and where she wasn’t; what was safe
and what wasn’t. And she talked about
how her mother used to explain to her
that, when it comes to being gay, “we
don’t do that.”
The “we” meant her family didn’t do
that; African Americans didn’t do that.
It’s part of what led her to live much of
her life as a heterosexual. But after her
husband died, she reexamined her life.
She decided she was going to be her
true self and come out as gay, even if it

A Brief History of Diversity Efforts by the WSBA

2003

2006

The WSBA formally
establishes diversity as
one of its nine strategic
goals.

The WSBA Board of
Governors forms a
Diversity Committee
to help improve
diversity within the
elected leadership.

2007

The WSBA adopts five
guiding principles, one
of which focuses on
understanding diversity
in the legal community and
providing tools to members.

2013

2016

The WSBA Board of
Governors approves the
Diversity and Inclusion
Plan.

The WSBA and the Puget
Sound Association of Legal
Administrators partner to
create a statewide mapping
of diversity, equity, and
access to justice.
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meant losing everything—which, in a
lot of ways, it did.
Coming out as gay meant losing
almost all of her friends. It meant losing
the church. As a black woman, it meant
people on the street had new epithets
to sling at her for doing nothing more
than going for a walk and holding
another woman’s hand.
But it meant gaining as well. This
year, she celebrated her one-year wed-

“People that don't have a global
workforce are going to fail.”
Fred Rivera,

Seattle Mariners
Executive Vice President
and General Counsel

ding anniversary with her wife. They
have a daughter together, a six-yearold. It all helped lead her to where she is
now—she calls it her “journey” and told
the crowd that everyone is on their own
journey. Williams’ journey led her to
help build a more diverse and inclusive
world. It led her to that stage, talking to
600 members of the Washington State
Attorney General’s Office (AGO) who’d
gathered for their staff conference. Williams, the WSBA’s Diversity and Public
Service Programs Manager, was standing there with her soul bared because
she wanted people to know that it’s
safe to do that—to be open. And when
it comes to recognizing implicit biases
and microaggressions in ourselves and
in others, it requires no small amount
of courage and willingness to be open.
It’s challenging work, she said, but the
payoff is a more diverse legal profession where justice is more equitable for
an increasingly diverse population.
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Her presentation that day, “Moving
Forward with Intention,” was an introduction to the 19 upcoming half-day
CLEs on microaggression and implicit
bias she is holding this year with
smaller groups of AGO staff across
the state. She doesn’t expect everyone
to share as much as she does, but she
wants them to know that they can
safely share that much. Williams wants
people to come to her trainings with
no shame, no guilt, no judgment.
“All of us need courage,” Williams
told the crowd. “You’re going to need
to bring it ... but this work is important.
It’s only important, though, if you come
willing to do that work.”
The 19 half-day CLEs include
hands-on training that highlights how
to recognize implicit bias and microaggressions in others, as well as yourself;
how to interrupt microaggressive
behavior and biased language from
other people; and how to react when
someone else interrupts your microaggressive behavior.
Williams’ work through the WSBA
caught the attention of Deputy Attorney
General Erika Uhl, who asked Williams
to provide the CLE training to hundreds
of staff members as part of the office’s
ongoing efforts toward ensuring a more
diverse and inclusive workplace.1
“I think it would be fair to say that,
through [Williams], the [Washington
State Bar Association] has become
a resource on issues of diversity and
inclusion,” Uhl said. “And I see Joy as
an expert on these types of issues, so I
was definitely thrilled when she had a
training on microaggressions available
and was willing to do it.”
It was much the same reason
Mount asked Williams to provide
training for Witherspoon Kelley
attorneys and staff. For him, the
training is part of a broader effort by
Witherspoon Kelly to incorporate as
many varied perspectives as possible,
which ultimately benefits the firm and
its clients. He doesn’t see diversity
as a liberal or a conservative issue as
much as an essential strategy to pro-

vide the best possible legal services
to clients.
“They [clients] are looking to see
if we have a diverse group and they’re
looking to promote that diversity,”
Mount said, adding that “the more
minds you have looking at an issue or
project, the better discussion you’re
going to have because different people
see things from different perspectives.”
Additionally, the WSBA recently
shared survey data showing the state
of diversity and inclusion efforts
throughout the Washington legal profession. The Statewide Diversity and
Inclusion Mapping survey, conducted
in partnership with the Puget Sound
Association of Legal Administrators
(PSALA), found that 39 percent of the
59 respondents have a diversity and
inclusion plan. Of the respondents,
71 percent said they supported an
Inclusion and Equity Think Tank that
would focus on developing equity-centered policy and best practices
to be utilized by legal professionals
throughout the state.

THE STATE OF THE STATE

For Washington Supreme Court Justice
Steven González, the word “diverse” is
as much about what it’s not as what it is.
“You can define it with whatever’s
missing,” he said during his presentation at the WSBA Diversity and
Inclusion Celebration CLE.
If you look specifically at the
Supreme Court, what has been missing
are people of color. This dates back to
the first and only African American
to serve on the Washington Supreme
Court, the late Justice Charles. Z Smith,
who was appointed in 1988 and served
until 2002.
Of the roughly 20 justices who’ve
been appointed to the Supreme Court
since then, González is one of two
people of color. In fact, according to
data collected by the American Bar
Association, in 2010 in Washington
there were 11 African American judges,
five Asian Pacific Islander judges, and
one Hispanic American judge (based

on judgeships in Washington for
the general jurisdiction trial courts,
appellate level courts, and court of last
resort). That was a total of 18 minority
judges in the state out of 217, just 8
percent, putting Washington at 25th
based on the percentage of minority
judges, falling behind such states as
Nevada, Utah, Arizona, South Carolina,
and Arkansas.
Looking at all legal professionals in
the state, not much changes. According
to the demographic information voluntarily provided by members as part
of their 2018 license renewal,2 WSBA
membership breaks down as:

85.5 percent white
5.1 percent Asian
2.5 percent Spanish/Hispanic/

WSBA CLE

Latina/o
2.3 percent black
0.9 percent American Indian

Those numbers represent a marked
increase in diversity when compared
to 2010, when the WSBA membership was approximately 90 percent
white. However, it’s still a far cry from
reflecting the growing diversity of
Washington. Even today, the WSBA
membership is less diverse than the
state was in 2010, according to the
2010 Census3 (at the time Washington
was approximately 79.2 percent white,
7 percent Asian, 3.5 percent black or
African American, and 1.5 percent
American Indian; as well as 11. 2 percent Hispanic/Latino of any race).
Not much is different across gender
lines, where 42 percent of WSBA members are women, yet the state was 50.5
percent female according to the 2016
Census data. However, a larger percentage of WSBA members identified as
LGBTQ (5.4 percent) when compared to
a 2015-16 Gallup survey (4.6 percent).4

“We must be intentional. It's
not going to happen just
because we're nice people.”
Pallavi wahi,

K&L Gates
Managing Partner
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Angela Ballasiotes is the executive
director of the Washington Initiative
for Diversity and calls the current
demographics of Washington’s legal
profession a “pipeline issue.” Diversity isn’t just about law firms hiring
underrepresented candidates but, in
fact, an issue that starts long before
law school, when kids might start
thinking about a career in law. Law
schools have made strides in attracting
more students from underrepresented backgrounds, but there’s room to
grow. At the University of Washington
School of Law, for example, enrollment
of black/African American students
remained flat from 2014 to 2017, with
the highest being 17 students out of a
total enrollment of 501 in 2016, according to the school’s ABA-required disclosures. The Gonzaga School of Law
reported that 19 percent “ethnically
diverse” (non-white) students enrolled
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in 2017, down from 23 percent in 2013
and a five-year low of 13 percent in
2015. The Seattle University School of
Law reported the most diverse enrollment in 2017, among Washington
law schools, with 34.8 percent of the
school identifying as a racial minority.
Large Washington-based companies
are also working toward retaining a diverse pool of employees. Lisa Tanzi, VP
and general counsel for Microsoft, who
was a featured panelist at the Diversity
Summit, said in an email that Microsoft is in its 10th year of the Law Firm
Diversity Program, which provides a
bonus to law firms the company works
with “when they make progress against
goals designed to advance diversity in
leadership at law firms.”
“Microsoft cares deeply about
supporting diversity and inclusion
because it is critical to our company
mission—to empower every person
and organization on the planet to
achieve more,” Tanzi said. “To achieve
this mission and to best serve our
customers, our talent and that of our
partners must reflect the diversity of
our customers and other stakeholders.
We also need to compete for the best
talent in the world and we have to look
for that talent broadly. And after people join Microsoft, we need to have an
inclusive environment where everyone
can do their best work.”
Increasingly, diversity is being
recognized as more than a feel-good
term, but rather as something that
results in better work and higher profits. In the 2017 study, “Do Pro-Diversity Policies Improve Corporate Innovation?,” researchers at North Carolina
State University concluded that
“corporate policies that promote more
pro-diversity cultures, specifically
treatment of women and minorities,
enhance future innovative efficiency
… have greater growth options, have
higher cash flow, and have stronger
governance.” A co-author of the paper,
Richard Warr, noted that “to be clear,
we found that there is a causative
link—it’s not just a correlation.”

If you ask Fred Rivera, executive vice
president and general counsel for the
Seattle Mariners, why diversity matters
in the legal profession, he’d say that,
aside from it being the right thing to do,
it’s increasingly necessary in a shifting
world. Rivera has been practicing law
for 25 years, first at the U.S. Justice
Department in D.C. before moving back
to Washington state, where he’s spoken
repeatedly about diversifying the legal
profession, and recently gave opening
remarks at the Legal Executives Diversity Summit.
“The reality is, particularly in Seattle,
we’re a global economy,” he said. “And
if you take a look at somebody like Microsoft, which recognized a number of
years ago that their clientele is global,
and if they were going to succeed in a
global economy they needed to have a
global workforce.
“People that don’t have a global
workforce are going to fail.” NWL

Colin Rigley worked as a
print news journalist and
editor in California, as well
as a content strategist
in the Puget Sound area,
before joining WSBA as the communications specialist earlier this year. He
can be reached at colinr@wsba.org.

NOTES
1. Williams was also a featured speaker at
the Legal Executives Diversity Summit
with her presentation, “The Power of
Non-Inclusivity.”
2. Based on 28,010 responding members.
3. WSBA only collects data on one reported
race, while the Census collects information
on people who report one race, two or more
races, and other more nuanced demographics. The Census collects data not only on
people who self-identify as Hispanic/Latino, but also additional racial breakdowns
within that ethnicity.
4. The Census does not collect data on sexual
orientation.
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Decoding the Law is a conversation series hosted by the
Washington State Bar Association for members and the
community intended to share information and facilitate dialogue
on timely and relevant legal topics in a nonpartisan fashion.

Excerpts from the Washington State Bar Association's March 21 panel on
"Sexual Harassment—How is #MeToo transforming the workplace?"

MODERATOR CARRIE BLACKWOOD is a member of Barron Smith Daugert, PLLC, where

she provides legal counsel on a variety of employment and labor law matters. Prior to joining the
firm, she represented union workers as Senior Legal Counsel, Training and Development Director,
and Lead Negotiator.

PANELISTS
JAMAL N. WHITEHEAD practices

law at Schroeter Goldmark Bender,
where he represents victims of workplace discrimination, retaliation, and
other unlawful employment practices in
individual and class actions. His practice
also focuses on serious-personalinjury litigation.

MARILYN WATKINS is Policy

Director at the Economic Opportunity
Institute and a member of the Graduate
Faculty and a Clinical Assistant
Professor in the Department of Health
Services at the University of Washington.

CECI LOPEZ practices tax contro-

versy and business law in Bellingham.
In addition to practicing law, she is an
assistant professor and director of the
Center for Law, Diversity and Justice
at Fairhaven College at Western
Washington University.

ELIZABETH VAN MOPPES is

Of Counsel to Beresford Booth PLLC.
A substantial portion of her practice
is devoted to providing services as an
independent workplace investigator.

CARRIE BLACKWOOD (moderator):
I remember in 1991, I just started my first year of community college [Anita Hill testified]. …This was my first sense
that there [were] laws around sexual harassment in the workplace.
And here, this incredibly professional, poised woman got up in front of an all-male judiciary committee to talk
about the sexual harassment that she had experienced. … The takeaway was, if you bring these issues forward in
the workplace, you will have an all-male group of people hearing your story. It will not make a difference and you
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will be publicly humiliated, no matter how fancy you are,
no matter how well dressed, well educated, and poised you
are. And I thought, “I could never do what Anita did.” ...
Sometimes—especially through the media and the conversation that we have been having—there is an impression,
given that these are issues that women in tech face, these
are issues that high-wage workers face, and that this is an
issue of white women in entertainment. But we really also
have to recognize that we still continue to see the largest
segment of victims to be low-wage workers who have the
least ability to bring these issues forward.

CECI LOPEZ:

My mom is a domestic worker in Chicago and she has a lot
of friends who are undocumented, and the conditions under
which they work are horrendous.
My mom [has had] to sneak phones to her friends behind a
fence so the women could have contact with the outside world.
If the employer says you’re not going anywhere, and they lock
the doors, the women have absolutely no way to get the help
or the assistance they need. So that’s another segment of the
population that we don’t acknowledge, or talk about, but they
are incredibly isolated.
My mom tried to join labor unions, and tried to reach out
to organizations to get help for some of her friends, and it was
incredibly difficult. The language was a barrier.
Farm workers sometimes live in the farms where it’s completely
controlled by the employer. The farmer provides the housing,
the farmer provides the food, so people are not even allowed to
go themselves to the store, but there [are] buses that take them
to the store and bring
them back. So it’s a very
controlled environment.

Eastern Washington has some of the largest farms in the
state and the conditions of the workers can sometimes be
deplorable. The
conditions of work
are very controlled
by the supervisors.
"We talk about #MeToo, and the
People live in small
CARRIE
movement as if it’s a monolith,
communities where, if
BLACKWOOD:
and it’s not."
they come forward and
I’m going to transition
speak up, the backlash
into Jamal. I know
JAMAL N. WHITEHEAD
comes in so many difyou’ve also had expeferent forms. Women,
rience with sex-abuse
by telling their truth
cases with farm workers,
or their situation, become an object of observation. Suddenly,
but I also want you to share some of your thoughts around the
everybody knows this intimate trauma that the women have
separate scales of justice, and some of your experiences as a
suffered.
plaintiff [attorney] as well as about what it takes for a woman to
Their community is aware of this. If they’re married, that
come forward.
carries its own set of circumstances, and shame most of the
So a plaintiff’s attorney would, generally (for our community
time. Relatives, sometimes, are also in supervisory positions.
members who are not legal practitioners) would be a lawyer
So they don’t want to get involved because they don’t want to
who would be in private practice that you would bring your
have repercussions in their own job positions. So they [would]
issue to, and the plaintiff represents the employee. What is it
rather not talk about it, not discuss it, not acknowledge it. So
going to take to be a plaintiff?
the woman’s place, and her testimony, or her claims, someAlso talk about the benefits and negativities of class action.
times have no external support.
How do we pull communities around the plaintiff?
We want to create a hotline so people have a very direct
way to communicate their complaints, staffed by a person
JAMAL N. WHITEHEAD:
who is bilingual—Spanish and English to begin with—but we
This is a really important issue, and there’s a real public reckalso recognize that there are women from other nationalities
oning that’s taking place right now around sexual harassment,
and language needs that possibly could be addressed in
in that harassers are being called to account. But it’s not as if
the future. And as we talk about women, and farm-worker
sexual harassment or these issues are at all new. We all know
women, I also want to mention that another segment of
that this has been a pervasive issue for a very long time. I look
population that is often overlooked is domestic workers.
at the Civil Rights Act of 1964, and Title VII, which outlaws
Women who work in private homes are very invisible to
discrimination on the basis of sex.
the rest of society and, unfortunately, there’s a lot of abuse
You’ve got Supreme Court cases in the late-70s [and] in the
that occurs behind those closed doors. Sometimes it’s
mid-80s, outlawing the creation of a hostile work environment
[abuse] that we would say, how can that even happen here?
on the basis of sex. So the question then becomes what is it
about this moment that things have gained such traction? … I’m
thankful that we’ve gotten to a place where people are coming
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forward and asserting their rights.
whether you’re poor, whether you are a high-powered executive,
We’ve got these laws on the books. They’re there for a reason.
or an hourly worker, and to listen to these folks as they come
They’re there to protect people. There’s a metaphorical and, in
forward with their stories, and make things, hopefully, better
some cases, a literal contract in the workplace. I go to work. I
for everyone.
do my thing. Hopefully, I get along with my coworkers. Maybe
I don’t, but I get paid. I go home to my family. So when you’ve
ELIZABETH VAN MOPPES:
got a boss or coworkers that mess with that equation—that
So it is an incredibly difficult thing to make a complaint,
put impediments in front of you going to work and doing your
and then to meet with somebody you’ve never even heard of
thing and earning a living to provide for your family—I’ve got
before, and tell them an incredibly personal event, or series of
a problem with that,
events that you’re pretand so does the law,
ty sure this person is
thankfully.
not going to believe, or
When people come
has already been paid
"You are responsible for your coworkers.
to my office, the first
off by the employer to
If you are a manager, you are not only
thing that I tell them
not believe. ... I get that
is I just commend you
question a lot right
responsible, but you’re legally liable."
on the strength that
off the bat.
ELIZABETH VAN MOPPES
it takes to pick up the
“You’re being paid by
phone, or to get on
the employer, by my
the internet, to make
boss. Why should I
an appointment with the lawyer, come down to my office, and
even tell you anything?” And I will tell you exactly what I tell
sit across this conference table from me to talk about this
them, or what I will tell you if I ever have the chance to meet
horrible treatment that you may have endured.
you if you have a complaint. I am here as an independent
I was at the EEOC [Equal Employment Opportunity Cominvestigator. Yes, my time is being paid for by your emmission] for four years as a senior trial attorney, and I worked
ployer, but your employer has a legal duty to look into your
cases in eastern Washington where you’ve got four men that
complaint, and they have a legal duty to make sure that that
literally rule over little fiefdoms within the orchards. They
investigation is done as independently and fairly as possible.
have absolute power over the workers in their charge. If they
My job is to determine the facts. It is not to determine the
choose to call out a young woman, or several young women,
law. It is to determine whether or not a policy has been violated.
and to abuse them horribly, unfortunately, they feel emboldHopefully, there is a policy, there is a handbook. That’s another
ened that they can do something. And it’s sad to me, that in
story entirely. I talked to this person. I will spend anywhere
the current climate, that victims of rape would be reluctant to
from two hours to, the longest I’ve ever spent with any witness
come forward to law enforcement for fear of deportation.
was 18 hours. Getting their story, getting [the names of] their
But the good thing about the law, Title VII, and Washington
witnesses, and then I will go meet those witnesses. …
Law Against Discrimination: it doesn’t care whether or not
It’s not usually he said, she said. There are usually a lot of
you are documented. The bottom line is if you are abused in
other factors that come into play. There’s almost always docthe workplace, you’ve got recourse. So we talk about #MeToo,
umentation. There’s almost always a witness to somebody’s
and the movement as if it’s a monolith, and it’s not. You’ve
demeanor. There’s almost always something in a timeline that
got this issue of intersectionality, in that you’ve got women of
doesn’t play out, someone who says this happened during
color—black and brown women—that are experiencing sexual
this time frame, but it just isn’t going to work that way. I put it
harassment in a way that, perhaps, their white peers, their
into a report, and I give that report to the employer. Whether
white counterparts, aren’t.
or not the employer chooses to share it with the employee is
It’s, I think, obvious to everyone in the room that as #MeToo
up to them, or up to Jamal, and I have nothing to do with that
began, we were dealing with beautiful white actresses, rich
part either. And then I step back, and I wait for Jamal to call
folks, that are coming forward with their stories, but the stome and put me on the stand.
ries are painfully familiar in a way. But you look at black and
brown women that have perhaps similar stories to tell, and
JAMAL N. WHITEHEAD:
for whatever reason, they’re marginalized. We don’t give their
I don’t see anything wrong with some sort of annual, or
stories the same credence.
regular requirement. You’ve got OSHA [Occupational Safety
So as we look at #MeToo, as we look at claims in the workand Health Administration] requirements where it talks about
place, I would hope that we would evaluate and look at the
safe handling of heavy equipment, or how to load the boxes on
claims on par, without regard to whether or not we are dealing
the truck, all of that. So there are regular safety requirements
with a Caucasian woman, a black woman, whether you’re rich,
in other contexts that workers have to undergo.
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So it makes sense to me that you would also do something
along the lines of sexual harassment. The training dovetails
with the whole idea of just having paper policies. If every employer of any sort of sophistication has a bunch of EEO [Equal
Employment Opportunity] statements about how they value
diversity and hate harassment. … But what does that really
mean in terms of the workplace?
You have the folks that are in the C-suite—the executives, the managers—that are attending those trainings,
and [are they] taking them seriously? Are you fostering
an environment in which that type of
behavior is not only unacceptable, but if
you’re witnessing it happening, you are
going to report it even though you’re
not the victim, or the target of the behavior? [They might think], “Everything
is fine, we’re just joking, everyone’s
laughing at first at work.” And then it
escalates, and it’s a touch on the small
of your back, and then it’s constant
hands on the shoulder, and then the
next thing you know you are trapped in
a confined space with a predator. So I
think trainings, and getting that conversation, starting that dialogue, whether
it’s voluntary or mandatory, is all to the
betterment of the workplace.

ELIZABETH VAN MOPPES:

I would add onto that a couple of things
that—not just as an investigator, but I
also do some advice work afterwards, and
even before with employers, and training.
Training should not be pushing a button
on a computer. OK, A doesn’t work. Oh,
I’m supposed to push B then. B doesn’t
work. OK, I’ll push C. Nobody’s reading it.
Training should be interactive. Training
should be different. People should know
their managers are having training. They
should know that their managers are also
being subjected to training.
Paper policy should say things like
you are required to, if you see something,
you are required to say something. You
are responsible for your coworkers. If
you are a manager, you are not only
responsible, but you’re legally liable if
you don’t say something.
While we’re at it, the policy should also
say: make sure if you report it to somebody, to HR, that HR has done something
about it because you’re responsible for it.

Turning it over to HR is not enough.
There are a lot of things about becoming responsible
for this sort of activity that we need to do as a society that
shouldn’t stop because we’re in our employer’s domain. I
think the policies and the training are just the start, but
these things, obviously, haven’t been working, and we need
to change them.
Watch the entire one-hour webcast of this conversation at
https://www.wsba.org/news-events/decoding-the-law. NWL
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EVIDENCE RULE 413

Unpacking Washington’s New
Procedural Protections for Immigrants
By David Martin, Ken Masters, and Joe Morrison

A

lex Salas can give you 2.6 million reasons why
ER 413: CONSISTENT WITH WASHINGTON’S HISTORY OF PROTECTan evidence rule recently adopted in Washington—ER
ING THE RIGHT TO AN UNBIASED JURY
413—is needed. Mr. Salas was severely injured after he
The goals of ER 413 are to: (1) remove irrelevant and highly
slipped and fell off unsafe scaffolding, resulting in 10
inflammatory evidence from trials; (2) provide predictability
fractured bones and 13 surgeries. His first jury trial ended
and uniform procedures throughout the state; (3) conserve
with a liability verdict, but no damages awarded. Why? Perjudicial resources by removing complex immigration-status
haps because the cross-examination of Mr. Salas opened with
disputes from litigants and judges unfamiliar with immigrafive immigration-status questions that could prejudice a jury.
tion law; (4) encourage parties to reach the merits of the case;
And indeed, the all-white King County jury found the defenand (5) remove incentives to use racialized evidence at trial in
dant negligent, but refused to award anything to Mr. Salas and
the hope of obtaining jury nullification.
his family for their considerable losses.
“The right to trial by jury includes the right to an unbiased
After appealing all the way to the Washington Supreme
and unprejudiced jury.”3 Evidentiary rules restricting unduly
Court, Mr. Salas obtained a second trial in which immigraprejudicial evidence play an integral role in preventing bias
tion status was kept out of the proceeding. The result was a
and prejudice. For instance, the Washington Supreme Court
$2.6 million verdict for Mr. Salas. Two King County juries,
long ago prohibited discussion of insurance coverage at trial
presented with the
because of its prejudisame material facts,
cial nature and proreached markedly
pensity to “confuse or
Two King County juries reached markedly
different results simply
inflame the minds of the
different results by removing inflammatory
by removing the
jurors.”4 And the federal
inflammatory immigrainsurance exclusionary
immigration-status evidence.
tion-status evidence.
rule (FRE 411) was
The Washington
adopted “to ensure that
Supreme Court adopted
juries base their verdicts
ER 413, which strictly limits the use of immigration-status
upon legitimate grounds and not upon the improper notion
evidence in judicial proceedings, last year.1 The rule, which
that a judgment adverse to the defendant will be passed along
takes effect Sept. 1, 2018,2 will make evidence about a person’s
to a ‘deep pocket’ insurance company.”5 In 1979, Washington
immigration status “generally inadmissible” in both civil and
adopted an identical version of FRE 411.6
criminal matters, unless limited exceptions are met.
Similarly, the court and legislature in Washington have
Providing immigrants with access to our courts and a fair
limited evidence of a victim’s past sexual behavior or sexual
trial is essential to justice in Washington. ER 413 will protect
predisposition in civil and criminal cases. For over 25 years,
both the victim of domestic violence and the wrongfully
ER 412 and RCW 9A.44.020 have regulated admissibility of a
harmed civil litigant from having immigration-status evivictim’s sexual behavior through a formal pretrial procedure.7
dence overwhelm the merits of their cause. To our knowledge,
The procedural requirements promote appropriate handling of
this evidence rule is the first of its kind in the nation.
sensitive evidence and significant conflicting interests during
Had ER 413 been in place for Salas, the immigration
the pretrial and trial processes, balancing a defendant’s constievidence could not have been admitted. At most, the issue
tutional right to confront and cross-examine witnesses against
could have been raised in a post-trial motion after the verdict
the state’s interest in encouraging rape victims to testify.8
was rendered. But Mr. Salas would have obtained the funds
In a fashion similar to ER 411 and ER 412, ER 413 will
he needed to pay medical providers and replace lost income
protect Washington’s immigrants, ensuring them access to
years earlier, and our judicial system could have avoided muljustice and freedom from unduly prejudicial evidence that
tiple appeals and trials. Indeed, Mr. Salas’s case, where liability
may inflame racial, ethnic, or anti-immigrant prejudices. As
was reasonably clear, likely would have settled even earlier.
the Washington Supreme Court recognized in Mr. Salas’s
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ER 413
IMMIGRATION STATUS
case, “[i]ssues involving immigration
can inspire passionate responses that
carry a significant danger with the fact
finder’s duty to engage in reasoned
deliberation.”9

ER 413(a): IMMIGRATION EVIDENCE IN
CRIMINAL CASES

Immigration-status evidence is of
special concern in the context of
criminal cases involving domestic
violence, sexual assault, and human
trafficking. Immigrant victims and
witnesses, a disproportionate number
of whom are women and children, routinely face interrogation about their
status while they are unfamiliar with
or simply confused about their legal
rights and the legal system.10 They
are particularly vulnerable because of
a variety of factors, including language barriers, separation from their
communities, lack of understanding
of U.S. laws, fear of deportation,
cultural differences, and predatory
offenders.11 Fears of being reported
to ICE and possible deportation keep
many immigrant victims from seeking
the services they need.12 The result is
victims deterred from seeking legal
assistance in criminal matters, or
even basic social services.
Section (a) of ER 413 protects vulnerable victims by ensuring that immigration status is generally inadmissible,
with two exceptions. First, immigration-status evidence may potentially
be admitted if it “is an essential fact to
prove an element of, or defense to, the
criminal offense.” The other potential
exemption is “to show bias or prejudice
of a witness” for impeachment under
ER 607. Unless one of those two limited
exceptions is met, immigration-status
evidence should not be admitted in
criminal cases.
Should a party believe that one
of these exceptions applies, the rule
requires that party to file a written
pretrial motion that includes an offer
of proof. ER 413(a)(1)&(2). If the trial
court finds that offer “sufficient,” it
shall conduct a hearing outside the

(a) Criminal Cases; Evidence Generally Inadmissible. In any criminal
matter, evidence of a party's or a witness's immigration status shall not be
admissible unless immigration status is an essential fact to prove an element of,
or a defense to, the criminal offense with which the defendant is charged, or to
show bias or prejudice of a witness pursuant to ER 607. The following procedure
shall apply prior to any such proposed uses of immigration status evidence to
show bias or prejudice of a witness:
(1) A written pretrial motion shall be made that includes an offer of proof of
the relevancy of the proposed evidence.
(2) The written motion shall be accompanied by an affidavit or affidavits in
which the offer of proof shall be stated.
(3) If the court finds that the offer of proof is sufficient, the court shall order
a hearing outside the presence of the jury.
(4) The court may admit evidence of immigration status to show bias or
prejudice if it finds that the evidence is reliable and relevant, and that its probative value outweighs the prejudicial nature of evidence of immigration status.
(5) Nothing in this section shall be construed to exclude evidence that
would result in the violation of a defendant's constitutional rights.
(b) Civil Cases; Evidence Generally Inadmissible. Except as provided in
subsection (b)(l ), evidence of a party's or a witness's immigration status shall
not be admissible unless immigration status is an essential fact to prove an
element of a party's cause of action.
(1) Post trial Proceedings. Evidence of immigration status may be submitted to the court through a post trial motion:
		(A) where a party who is subject to a final order of removal in immigration
proceedings was awarded damages for future lost earnings; or
		

(B) where a party was awarded reinstatement to employment.

(2) Procedure to review evidence. Whenever a party seeks to use or
introduce immigration status evidence, the court shall conduct an in camera
review of such evidence. The motion, related papers, and record of such review
may be sealed pursuant to GR 15, and shall remain under seal unless the court
orders otherwise. If the court determines that the evidence may be used, the
court shall make findings of fact and conclusions of law regarding the permitted use of that evidence.

presence of the jury. ER 413(a)(3).
Finally, a court may admit the evidence
“to show bias or prejudice” only if
the evidence is reliable and relevant,
and its probative value “outweighs
the prejudicial nature of evidence of
immigration status.” ER 413(4).
Subsection (a)(5) clarifies that
section (a) shall not be construed to
prohibit cross-examination regarding
immigration status if doing so would
violate a criminal defendant’s constitutional rights. There is a similar
provision in Federal Rule of Evidence
412(b)(1)(c).

ER 413(b): IMMIGRATION EVIDENCE IN
CIVIL CASES

Immigrants often face unwarranted
inquiry into their status in civil cases
as well as criminal cases. For example,
low-wage immigrant workers must often
confront questions about their immigration history before they can pursue the
merits of their case. Immigration status
has also been raised in personal injury
cases and family court matters.13 These
litigation practices chill basic access to
justice for these individuals.
Section (b) of ER 413 lays out the
general rule that, in civil proceedings,
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immigration-status evidence of a party
or a witness shall not be admissible,
except where immigration status is
“an essential fact to prove an element
of a party’s cause of action.” The only
exceptions arise when a civil plaintiff is
awarded future lost wages or reinstatement, both of which may be reviewed
only in a post-trial proceeding. In other
words, the jury will make its award
without regard to a person’s immigration status, which should not be
mentioned or discussed with potential
jurors during jury selection, opening
statement, or closing argument.14
Section (b)(1) sets forth two limited
circumstances in which immigration-status evidence may be handled
through a Civil Rule 59(h) motion. The
rule balances concerns about immigration status prejudice against a defendant’s legitimate need — in limited
cases — where reinstatement or future
lost wages are awarded.
Under section (b)(1)(A), parties may
submit a post-trial motion disclosing
immigration-status evidence where a
prevailing party who received a future
lost-earnings award is subject to a final
order of removal in immigration proceedings; a court may review the proffered
evidence to determine whether to adjust
the future lost-earnings award. Subsection (b)(1)(B) also permits post-trial
review where the prevailing party seeks
job reinstatement, avoiding a potential
conflict with federal law prohibiting the
employment of undocumented persons.15
Section (b)(2) is procedural. A
party intending to offer such evidence
must file a written motion under seal
pursuant to GR 15. The court must then
hold a hearing in camera. If the court
determines that the evidence may be
used, it shall make findings of fact and
conclusions of law regarding the use of
that evidence. The papers and record of
the hearing must be sealed, unless the
court orders otherwise.

IMPACT ON DISCOVERY

ER 413 will also give judges an explicit
basis for granting protective orders
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regarding immigration status. A protective order could be justified where the
discovery is not “reasonably calculated
to lead to the discovery of admissible
evidence.” CR 26(c).16

CONCLUSION

Immigrants have a basic right to access
our justice system. If tort victims and
workers go uncompensated, the social
safety net will become overtaxed and
dangerous conditions will continue unchecked. Victims of domestic violence
and other crimes also need protection.
ER 413 promotes basic fairness for
immigrants and members of racial
and ethnic minorities. It also gives
attorneys and judges the guidance they
need to handle immigration evidence,
fostering consistency regarding immigration-status evidence. NWL

David Martin is the
Chair of the Domestic
Violence Unit at the King
County Prosecuting Attorney's Office in Seattle.
He can be reached at david.martin@
kingcounty.gov.

Ken Masters has been
litigating civil appeals for
over 25 years. He chairs
the Washington State Bar
Association Task Force on
the Escalating Cost of Civil Litigation. He
can be reached at ken@appeal-law.com.

Joe Morrison works
for Columbia Legal
Services in Wenatchee
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agricultural workers in
class actions. He can be reached at
joe.morrison@ColumbiaLegal.org.

NOTES
1. The rule was proposed by a coalition of
advocates from Columbia Legal Services,
the Washington Association of Prosecuting
Attorneys, Northwest Immigrant Rights
Project, Legal Voice, and Ken Masters.
2. ER 413 is not to be confused with the court’s
2013 adoption of a formal comment to RPC
4.4(a) prohibiting attorneys in civil cases
from inquiring into a person’s immigration
status in order to “obstruct that person
from participating in a civil matter.” RPC
4.4 comment 4; see also The Unethical Use
of Immigration Status in Civil Matters,
NWLawyer, March 2014.
3. Federated Publications, Inc. v. Swedberg, 96
Wn.2d 13, 17, 633 P.2d 74, 76 (1981).
4. Lowset v. Seattle Lumber Co., 38 Wash. 290,
292, 80 P. 431, 432 (1905); Stratton v. C.H.
Nichols Lumber Co., 39 Wash. 323, 331-32
(1905) (raising insurance issues during
voir dire required new trial).
5. Alan Calnan, The Insurance Exclusionary
Rule Revisited: Are Reports of Its Demise
Exaggerated?, 52 Ohio St. L.J. 1177, 1178
(1991).
6. 5A Wash. Prac., Evidence Law and Practice
§ 411.1 (West 5th ed.).
7. 5A Wash. Prac., Evidence Law and Practice
§ 412.1 (West 6th ed. 2016).
8. Id. at §§ 412.3 & 412.5.
9. Salas v. Hi Tech Erectors, 168 Wn.2d 664,
672, 230 P.3d 583 (2010).
10. See Washington Courts Domestic Violence
Bench Guide for Judicial Officers, Appendix F (2015); and 22 U.S.C.A. § 7101 (20).
11. Id., see also Victims of Trafficking and
Violence Protection Act of 2000, Pub.
L. 106–386, sec. 1513(a)(1)(A) (2000);
Guadalupe T. Vidales, Arrested Justice: The
Multifaceted Plight of Immigrant Latinas
Who Faced Domestic Violence, J. Fam.
Viol. 25, 533 (2010); Angelica S. Reina, et.
al., “He Said They’d Deport Me”: Factors
Influencing Domestic Violence Help-Seeking Practices Among Latina Immigrants,
J. Interpersonal Violence 29 (4), 593-615
(2014); Sarah M. Wood. VAWA’s Unfinished
Business: The Immigrant Women Who
Fall Through the Cracks, Duke J. Gender
L. & Pol’y, 11, 141-155 (2004). Numerous
case history examples of how abusers use
threats of deportation to silence victims

12.

13.

14.

15.

16.

were submitted to Congress in conjunction
with the Violence Against Women Acts
of 1994 and 2000. See generally Robin L.
Camp, et al., Untold Stories: Cases Documenting Abuse by U.S. Citizens and Lawful
Residents of Immigrant Spouses, Family
Violence Prevention Fund (1993).
See generally Catherine Klein & Leslye Orloff, Providing Legal Protection for Battered
Women: An Analysis of Statutes and Case
Law, 21 Hofstra L. Rev. 804, 1025-26 (1993)
(reconfirming that VAWA provides “that all
battered immigrant women have full access
to protection orders, can report domestic
violence crimes, and can have their abusers
prosecuted in the same matter as any other
battered woman even if they do not have
legal immigration status.”)
E.g., M. Grabel & H Berks, “They Got
Hurt at Work, Then They Got Deported,” National Public Radio (Aug. 16,
2017) available at https://www.npr.
org/2017/08/16/543650270/they-gothurt-at-work-then-they-got-deported.
This is like ER 411: although it is directed
only to trial testimony, case law requires
that counsel avoid references to insurance
during opening statements, closing arguments, and the like. See 5A Wash. Prac.,
Evidence Law and Practice § 411.2.
In reinstatement cases, litigants should
be aware of a recent decision, Santillan v.
United States Waste of Cal., 853 F.3d 1035
(9th Cir. 2017), in which the Ninth Circuit
held that the Immigration Reform and
Control Act did not require a wrongfully
fired employee to re-verify his immigration
status in order to return to work.
Sandoval v. Rizzuti Farms, Ltd., No. CV-073076-EFS, 2009 U.S. Dist. LEXIS 60745
(E.D. Wash. July 15, 2009).

Immigrant victims
and witnesses, a
disproportionate number
of whom are women
and children, routinely
face interrogation about
their status.
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GR 37 and Bias in Jury Selection:
One Step in the Right Direction
By Salvador A. Mungia

R

acial bias in our courts is vile,
destructive, and demeaning.
Simply put, we should not tolerate it. We should take every reasonable
step to, if not eliminate, then at the
very least minimize the opportunity for
racial bias to take place.
That was the U.S. Supreme Court’s
goal in Batson v. Kentucky, 476 U.S. 79
(1986). Prior to Batson, attorneys could
exclude a person from serving on a jury
simply because of the color of his or her
skin. Although Batson was intended to
prevent this, the bar was set so low that
only the most lumbering of litigants
would fail to clear it.
First, Batson established a heavy
burden for the challenge to be sustained: The moving party must prove
that the nonmoving party had a
discriminatory intent in excluding the
potential juror. This is known as the
racial animus requirement. It isn’t difficult to come up with a nonracial reason
for excluding a person of color. Justice
Marshall, who concurred in Batson,
foresaw that Batson would not work:
Any prosecutor can easily assert
facially neutral reasons for striking a
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juror, and trial courts are ill equipped
to second-guess those reasons. How is
the court to treat a prosecutor’s statement that he struck a juror because
the juror had a son about the same
age as defendant ... or seemed ‘uncommunicative’ ... or ‘never cracked
a smile’ and, therefore ‘did not possess the sensitivities necessary to
realistically look at the issues and
decide the facts in this case.’… If such
easily generated explanations are
sufficient to discharge the prosecutor’s obligations to justify his strikes
on nonracial grounds, then the
protection erected by the Court today may be illusory.
Id. at 106 (citations omitted).

Second, Justice Marshall pointed
out that the new rule would not address
unconscious bias:
‘[It] is even possible that an attorney
may lie to himself in an effort to convince himself that his motives are legal.’… A prosecutor’s own conscious
or unconscious racism may lead him
easily to the conclusion that a prospective black juror is ‘sullen,’ or ‘dis-

tant,’ a characterization that would
not have come to his mind if a white
juror had acted identically. A judge’s
own conscious or unconscious racism may lead him to accept such an
explanation as well supported.

Id. (citation omitted).
In 2013 the Washington Supreme Court
repeated that Batson wasn’t working:
Twenty-six years after Batson, a
growing body of evidence shows that
racial discrimination remains rampant in jury selection. In part, this
is because Batson recognizes only
‘purposeful discrimination,’ whereas
racism is often unintentional, institutional, or unconscious. We conclude
that our Batson procedures must
change and that we must strengthen
Batson to recognize these more prevalent forms of discrimination.
State v. Saintcalle, 178 Wn.2d 34, 3536, 309 P.3d 326 (2013).

Thirty-two years after Batson, the
Washington Supreme Court was the
first in the country to take action.
On April 5, 2018, the Washington

WE SHOULD NOT TOLERATE
RACIAL BIAS IN OUR COURTS.

Supreme Court adopted GR 37,1
making it more difficult to use a
peremptory challenge to exclude a
person from serving on a jury because
of his or her race or ethnicity.
While GR 37 makes a number of
changes, the most significant is that it
eliminates the “purposeful discrimination” test. It is difficult for an attorney to
accuse an opposing attorney of having
the intent to racially discriminate and it
is difficult for a judge to determine an attorney’s intent. Doubts will always favor
a finding of the lack of a discriminatory
intent, but GR 37 eliminates the requirement that a judge determine intent.
Under GR 37 an attorney may object,
and the attorney seeking to exclude a
potential juror must give his or her reasons for using the peremptory challenge.
The trial judge will then decide if an

objective person2 could say that the exclusion was because of race or ethnicity.
If yes, then the peremptory challenge
will be disallowed.
GR 37 takes into account that by the
time attorneys use their peremptory
challenges they have had the chance
to remove prospective jurors for bias.
Accordingly, by definition, those prospective jurors remaining can decide
the case fairly.
The Washington Supreme Court has
taken a historic step in adopting GR
37. For too many years courts, academics, and practitioners have complained
about Batson’s shortcomings. Our
court has followed through on the challenge it gave itself in Saintcalle. This
is a much-needed step in addressing
explicit, implicit, and institutional bias
in our justice system. NWL

Salvador A. Mungia
is a past president of
the Washington State
Bar Association. He
served on the ACLU-W
committee that proposed GR 37 to the
Washington Supreme Court. He can be
reached at smungia@gth-law.com.

NOTES
1. GR 37 became effective April 24, 2018.
2. GR 37(f) defines “objective observer”:
“For purposes of this rule, an objective
observer is aware that implicit, institutional, and unconscious biases, in
addition to purposeful discrimination,
have resulted in the unfair exclusion of
potential jurors in Washington State.”

Sandy Widlan

Oyez!
Congratulations to our partner and friend, Sandra Widlan,
on her appointment to the King County Superior Court bench.
We will remember and cherish the tenacious trial lawyer
she was and delight in seeing the remarkable jurist
she will become.
- The SGB Family
sgb-law.com
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BEHIND

ANNUALLY, THE WASHINGTON STATE BAR ASSOCIATION

publishes a report on the Washington Supreme Court's discipline system.
This report summarizes the activities of the system’s constituents, including
the Office of Disciplinary Counsel (ODC), the WSBA’s Office of General Counsel
(OGC), the Disciplinary Board, hearing officers, and the Client Protection Fund. The report also
provides statistical information about discipline for those licensed to practice law in Washington for the calendar year. These pages provide an informal overview of the 2017 Discipline
System Annual Report, which is now available on the WSBA website at www.wsba.org.

THE
SCENES

WSBA
Discipline
System
Annual
Report

STRUCTURE

of the Lawyer Discipline and Disability System

has exclusive responsibility and

WSBA Office of
Disciplinary Counsel

inherent authority over regulation of



THE WASHINGTON SUPREME COURT

the practice of law in Washington. This

SNAPSHOT

authority includes administering the
discipline and disability system. Many
of the Court’s disciplinary functions are
delegated by court rule to the WSBA,
which acts under the supervision and
authority of the Court. Consistent with
the Supreme Court’s mandate in General
Rule 12.2, the WSBA administers an







effective system of discipline in order to
fulfill its obligations to protect the public
and ensure the integrity of the profession. The prosecutorial and investigative

Hearing Officers (Administered by OGC)


functions of the discipline system are



discharged by ODC, while the adju-



dicative functions are handled by the
Disciplinary Board and hearing officers,
which are administered by OGC.
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Conduct evidentiary hearings and other
proceedings
Conduct settlement conferences
Approve stipulations to admonition
and reprimand

Disciplinary Board (Administered by OGC)


RESOURCES

Answers public inquiries and informally
resolves disputes
Receives, reviews, and may
investigate grievances
Recommends disciplinary action
or dismissal
Diverts grievances involving less serious
misconduct
Recommends disability proceedings
Presents cases to discipline-system
adjudicators



Reviews recommendations for
proceedings and disputed dismissals
Serves as intermediate appellate body
Reviews hearing records and stipulations

For more information on the discipline

Supreme Court

system and to read the full 2017



Discipline System Annual Report, go



to http://bit.ly/Discipline-2017.



Administers the system
Conducts final appellate review
Orders sanctions, interim suspensions,
and reciprocal discipline

Discipline by the

NUMBERS
WHO FILED
GRIEVANCES

NUMBER AND NATURE
OF 2017 GRIEVANCES
ODC’S INTAKE STAFF receives all phone inquiries
and written grievances and conducts the initial
review of every grievance. After initial review, some
grievances are dismissed, and others are referred
for further investigation by ODC investigation/
prosecution staff. Grievances that are not dismissed or diverted after investigation may be

IN 2017, the majority
of grievances against
Washington lawyers originated from current and former
clients, and opposing clients. Discipline files are also
opened in the name of the Office of Disciplinary Counsel
when potential ethical misconduct comes to the attention of a disciplinary counsel by means other than the
submission of a grievance (e.g. news articles, notices
of criminal conviction, trust account overdrafts, etc.) or
through confidential sources.

referred for disciplinary action. When warranted

1% Judicial
1% Opposing Counsel
2% Other Lawyer
9% ODC
18% Opposing Client

and authorized by a review committee of the
Disciplinary Board, these matters are prosecuted by disciplinary counsel with the assistance of
professional investigators and a support staff of
paralegals and administrative assistants. In 2017,

19% Client

ODC received more than 1,850 grievances.

20% Other
Active Licensed Lawyers
Grievance Files Opened
Disciplinary Actions Imposed
Public Formal Complaints Filed
Disciplinary Hearings
Supreme Court Opinions

31,919
1,894
88
44
17
2

2017 DISCIPLINARY GRIEVANCES,
INFORMALLY RESOLVED MATTERS,
AND PUBLIC INQUIRIES
Disciplinary Grievances Received
Disciplinary Grievances Resolved
NonCommunication Matters
Informally Resolved
File Disputes Informally Resolved
Public Inquiries, Phone Calls,
Emails, & Interviews

1,894
1,967
154
65
5,044

30% Former Client

NATURE OF
GRIEVANCES

IN 2017, the most common
grievance allegations
against Washington lawyers related to unsatisfactory
performance, personal behavior concerns, and interference with the administration of justice.
1% Other
5% Lawyer Fees
8% Trust Acct. Overdraft
9% Violation of Duty
to Client
%
16 Interference
with Justice
20% Personal
Behavior

41% Unsatisfactory
Performance
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Discipline by the

NUMBERS
PRACTICE AREA
OF GRIEVANCES
MOST GRIEVANCES arise from criminal law, family law, and tort matters.
29% Criminal Law

4% Commercial Law

1% Guardianships

19% Family Law

4% Real Property

1% Foreclosures

10% Torts

2% Landlord/Tenant

1% Other

6% Estates/Probates/Wills

2% Workers/Unemployment Comp

1% Taxation

5% Unknown

2% Bankruptcy

1% Traffic Offenses

5% Administrative Law

1% Labor Law

1% Contracts/Consumer Law

4% Immigration

1% Collections

DISCIPLINARY
ACTIONS
INCLUDE BOTH public disciplinary sanctions

less serious misconduct, ODC may divert a grievance

and admonitions. Disciplinary sanctions are, in order

from discipline if a lawyer agrees to a diversion contract,

of increasing severity, reprimands, suspensions, and

which if successfully completed results in dismissal of the

disbarments. In Washington, admonitions are also a form

grievance. In 2017, 11 matters were referred to diversion.

of public discipline. Review committees of the Disciplinary
Board also have authority to issue advisory letters cau-

In 2017, 88 lawyers were disciplined. The chart below

tioning a lawyer. An advisory letter is neither a sanction

tracks the number of disciplinary actions imposed over

nor a disciplinary action and is not public information. For

the last five reporting years.

29
3

Disbarments
Resignations in
Lieu of Discipline
Suspensions

31

9
15

31

34
26

6
TOTAL: 95

2013

JUL 2018

14

19

3
TOTAL: 71

2014

18

7

8

11
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27

Reprimands
Admonitions

14

15
9
TOTAL: 74

2015

3
TOTAL: 70

2016

35

15
6
TOTAL: 88

2017

Discipline by the

NUMBERS
OTHER LICENSED PROFESSIONALS AND THE DISCIPLINE SYSTEM
LIMITED PRACTICE OFFICERS (LPOs) and

a discipline system for each of these licenses under

limited license legal technicians (LLLTs) are authorized to

delegated authority of the Washington Supreme Court. At

practice law in Washington by the Washington Supreme

the end of 2017, there were 792 LPOs and 25 LLLTs actively

Court. A Washington Supreme Court-mandated regulatory

licensed to practice. In 2017, the WSBA received two disci-

board oversees each limited license. Each licensee is

plinary grievances against LPOs, with one LPO voluntarily

subject to license-specific rules of professional conduct

cancelling her license in lieu of revocation. In 2017, the

and disciplinary procedural rules. The WSBA administers

WSBA did not receive any grievances against LLLTs.

LAWYER DISABILITY MATTERS
SPECIAL PROCEDURES APPLY when there is

lawyer must have counsel appointed at the WSBA’s

reasonable cause to believe that a lawyer is

expense. In disability cases, a determination that

incapable of properly defending a disciplinary proceed-

the lawyer does not have the capacity to practice law

ing, or incapable of practicing law, because of mental

results in a transfer to disability inactive status. In 2017,

or physical incapacity. Such matters are handled under

three lawyers were transferred to disability inactive

a distinct set of procedural rules. In some cases, the

status based on an incapacity to practice law.

COORDINATED DISCIPLINARY & REGULATORY PROCEEDINGS INITIATIVE
IN LATE 2015, the WSBA Executive Man-

model for a coordinated disciplinary and regulatory

agement Team and the WSBA Board of Governors (Board)

proceedings system. In addition to coordination of the

initiated discussions about coordinating all regulatory and

three systems, a core concept of the initiative is the

disciplinary systems for all licenses to practice law (lawyer,

creation of a professionalized adjudicative system for

limited practice officer, limited license legal technician)

all disciplinary and regulatory hearings. In July 2017,

authorized by the Court and administered by the WSBA.

the Court approved in concept the proposed coordinated

Among the motivations for coordinating the systems was

discipline system.

the realization that administering three separate systems
for three license types was neither an efficient nor an
effective use of license fees. Subsequently, workgroups of
WSBA staff from ODC, OGC, and the Regulatory Services
Department (RSD) convened to develop recommendations
for a coordinated discipline system.

After Court approval of the concept, WSBA staff began
the process of drafting the coordinated disciplinary
proceeding rules. In addition, those admission and
licensing processes that involve adjudicative proceedings
are also part of this undertaking. When the draft rules
are finalized, WSBA staff will seek additional stakeholder

In June 2017, after seeking and incorporating input from

feedback in advance of review by the Board and eventual

various stakeholders, WSBA staff prepared and sub-

submission of a set of suggested coordinated-system

mitted for the Court’s initial consideration a proposed

rules to the Supreme Court under General Rule 9.
JUL 2018
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I always tell my writing students, “You need to read at
least twice as much as you write.” Sometimes I wonder
if reading is becoming a lost art. In that spirit, I asked
WSBA members and staffers to write about some of
their favorite books. These are not books about the law;
instead they are works that create fictional and nonfictional worlds we sometimes forget to visit as we go
about our hectic lives.
Emily White, NWLawyer Editor

Do I Make Myself Clear?
Harold Evans
Sir Harold Evans, preeminent editor and
author, shares his lifetime of superlative
writing experience in his latest book, Do
I Make Myself Clear? Evans posits that
much of modern writing, especially in the
business and political arenas, is verbose and intentionally
vague and sloppy. As he puts it, “the oppressive opaqueness
of the way much of English is written is one cause for a retreat
from reason to assertion.” Through a variety of entertaining
formats, Evans shows how to pare flabby writing and convey
points with precision. He analyzes a wide range of writing,
including speeches, a warranty, insurance provisions, and sections of the Social Security Act. He dissects the White House
report about the underwear bomber. His witty delivery, highly
useful comparisons, handy lists, and examples of writing he
admires, make this book a must-read.
Renee McFarland, WSBA #23054

Defending Gary: Unraveling the
Mind of the Green River Killer
Mark Prothero
If there is a prototypical serial murderer,
the Gary Ridgway painted by his defense
attorney, Mark Prothero, is most definitely
not that. Yet Ridgway remains one of the
most prolific serial murders of modern times. Presented with
an utterly ordinary client—yet still the man who killed so
many women even he can’t remember all of them—Prothero
describes his own slow realization of the extent of Ridgway’s
crimes and details the struggle to save his client from the
death penalty amid an arduous hunt for bodies.
Colin Rigley, Communications Specialist, WSBA
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End of Night: Searching for
Natural Darkness in an Age of
Artificial Light
Paul Bogard
The first time I really saw the night
sky was in the Australian Outback.
With an unobstructed view, the Milky
Way stretched across the sky like a rainbow, so bright it
cast shadows.
Sadly, there are not many places left in the developed world
to deeply view the night sky. In this book, author Paul Bogard
laments the loss of the night sky, and the effect that light
pollution has on humans, animals, and birds. Each chapter
focuses on an issue related to light pollution, such
as how light affects sleep patterns, or its effect on migratory
bird flights.
I found the issues presented to be disheartening, but not
hopeless. Many cities have taken steps to install “dark sky
friendly” street lighting, and homeowners can do the same.
Some of the wildest places in the West—Death Valley and
Joshua Tree National Parks, for example—have been designated international dark-sky parks, where thousands of
stars illuminate the sky. Last year the Central Idaho Dark Sky
Reserve was also established as such a park.
In our 24-hour, non-stop society, it is essential that we take
the time to see the stars, think of simpler times, and notice
the beauty of the natural world as our ancestors would have
experienced it.
Sue Strachan, Legal Community Outreach Specialist, WSBA

Speaking Truth to Power
Anita Hill
If you read this book a long time ago,
you should read it again. If you have never
read this book, you should now. It is a very
personal story about the bravery of one
woman speaking the truth and how she was
treated when she did.
From Amazon: “Twenty-six years before the #MeToo movement, Anita Hill sparked a national conversation about sexual
harassment in the workplace.
“After her astonishing testimony in the Clarence Thomas hearings, Anita Hill ceased to be a private citizen and
became a public figure at the white-hot center of an intense
national debate on how men and women relate to each other
in the workplace.”
Linda A. Sullivan-Colglazier, WSBA #22191

Slaves in the Family
Edward Ball
The author’s ancestors were some of the
largest slave owners in the South. He
writes: “Between 1698 and 1865 … close
to four thousand black people were born
to the Balls or bought by them.” In this
book (it won the National Book Award), Ball searches out and
interviews the descendants of his family’s slaves. His family
did not approve of his search, but he persisted. Slaves in the
Family is a combination of rigorous reporting and memoir.
Ultimately it’s an act of reparation.
Emily White, NWLawyer Editor

Faithful Place
Tana French
Set in the gritty, poor neighborhoods of
Dublin, this novel follows an undercover
cop, Frank Mackey, as the discovery of
a dead girl in the basement of an abandoned building thrusts him back into
his childhood home, his estranged family, an upbringing he
escaped at the age of 19, and a teenage romance that was
cut short. Author Tana French uses the decades-cold murder
investigation to pull Mackey back in with a family he had
successfully hid from for over 20 years. Slowly, she peels
back layers to reveal why Mackey left in the first place and
the consequences of his absence. With acerbic language that
captures a distinct Irish dialect, French weaves together a
murder mystery with a family drama that is both intimate
and suspenseful.
Colin Rigley, Communications Specialist, WSBA

The Elegance of the Hedgehog
Muriel Barbery
Muriel Barbery is an eloquent writer, and
her novel The Elegance of the Hedgehog is
a playground in which she spins her prose.
Set in an upscale Parisian apartment, the
book follows two protagonists: Renée
Michel, the apartment’s frumpy concierge with a secret alter
ego; and Paloma Josse, a wickedly smart and precocious girl
who plans to commit suicide on her 13th birthday. How they
come to meet and help one another is beautifully told through
Barbery’s poetic and lyrical words.
Colin Rigley, Communications Specialist, WSBA
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My Own Words
Ruth Bader Ginsburg, with Mary
Hartness and Wendy W. Williams

The Spirit Catches You and You
Fall Down: A Hmong Child, Her
American Doctors and the
Collision of Two Cultures
Anne Fadiman
Lia Lee is a child afflicted with epilepsy, regularly experiencing grand mal
seizures. Her family, Hmong refugees from Laos, believes her
seizures indicate she is occupied by spirits. They believe she
is a holy being. Her Western doctors (much of the story is
based in Seattle) see that her life is in danger and they believe
she needs to be fixed, cured. The struggle over this child’s fate
makes for a beautiful and dramatic memoir about immigrants
and barriers of language and faith. The author spent years
reporting on the family but she rarely enters the scene.
Emily White, NWLawyer Editor

Directorate S: The C.I.A. and
America's Secret Wars in
Afghanistan and Pakistan
Steve Coll
Steve Coll’s Ghost Wars won the Pulitzer
Prize in 2005 and quickly became the
definitive history of CIA missteps leading
up to 9/11. Now, with Directorate S: The C.I.A. and America’s Secret Wars in Afghanistan and Pakistan, Coll picks up
where he left off, explaining the past 16 years in the seemingly bottomless vortex known as the war on terrorism. His
slow-motion account of the war(s) in Afghanistan, which left
more than 100,000 Afghans dead with the Taliban and now
the Islamic State locked in place, reads like a farce at times,
given the astounding lack of planning and insight from the
initial invasion, which carried through the endless suicide
bombings that followed. The book is a chronological analysis
of astonishing mistakes and repeated failures to answer basic
questions, such as: Who is the enemy? Why are we there?
How will we know when the war is over?
Noel Brady, Online Communications Specialist, WSBA
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This is a wonderful and interesting
read. Not your typical beach book, but
fun nonetheless.
From the publisher: “The first book
from Ruth Bader Ginsburg since becoming a Supreme Court
justice in 1993—a witty, engaging, serious, and playful collection of writings and speeches from the woman who has had a
powerful and enduring influence on law, women’s rights, and
popular culture … a fascinating glimpse into the life of one of
America’s most influential women.”
Linda A. Sullivan-Colglazier, WSBA #22191

The Z Contigency
W.I. Eganson
If you’re into science fiction and adventure, The Z Contingency is a great choice
for your summer reading list. You’ll
quickly find yourself immersed in the
well-crafted story, which is partly set on
the Olympic Peninsula and features a cast of interesting characters caught up in events that might bring about the zombie
apocalypse. It tries to stay true to science, but doesn’t bog you
down with too much detail—it has just enough to tell a very
plausible story, which makes it that much more frightening.
The characters are relatable, and the plot unfolds in such a
way that you’ll be drawn along until the very end.
Pete Wang, WSBA #27644

The Girl Who Loved Tom Gordon
Stephen King

Vacationland
John Hodgman
Written by the former The Daily Show
contributor, who you may also remember
as the PC from those early 2000s Apple
commercials, John Hodgman’s Vacationland is delightfully dry and witty, from its
opening lines, “I apologize for my beard. Not only because it
is terrible—thin, patchy, and asymmetrical—but also because
it is inexplicable.” As funny as Hodgman is, he’s also capable
of stop-you-dead-in-your-tracks poignancy like, “The cemetery was mostly empty, aboveground at least. But below, it was
full to bursting. They don’t bury many bodies anymore: they
are almost out of room. So the ground was heaving with the
dead, and nature feasted on it.”
Colin Rigley, Communications Specialist, WSBA

The Particle at the End of the
Universe
Sean Carroll
Remember that thing about that “god
particle” that was big news back in 2012
and that gigantic particle accelerator
buried underground and spanning across
the France-Switzerland border? In The Particle at the End
of the Universe, Sean Carroll does his best to explain the
significance of the Higgs boson—one of the most important
discoveries in modern physics—by breaking down the underlying theories for the layperson and, in doing so, revealing the
strangeness of our universe: What is space, what is so important about the Higgs boson, and what does The Insane Clown
Posse not understand about field theory? Carroll answers all
of these questions and more.

Horrors! Just when you think you left
Stephen King behind in your adolescence,
along comes The Girl Who Loved Tom
Gordon. If you like survivalist adventures,
this one's for you. And there's no lack of
woman power in this gripping story. The
hero, a 9-year-old girl lost in the rugged Maine wilderness
and hunted by a mysterious force, draws on her baseball hero,
Tom Gordon, for strength. You don't have to like baseball or
scary woods to love this tale.
Patricia Michl, WSBA #17058

Storytelling with Data:
A Data Visualization Guide for
Business Professionals
Cole Nussbaumer Knaflic
Attorneys often present data in various
formats in many areas of law, from damages calculations, to disparate impact
analysis, to pattern and practice visualizations. But many
attorney visualizations fall short of their intended impact.
Knaflic’s book is extremely accessible to people new to the
concepts of data-visualization design. It’s full of immediately
applicable advice to help you tell your story with data. Beware:
once you read it, you will scoff at an over-labeled axis, cringe
at improper use of color, and nearly swoon at poorly considered bolding.
David Andrews, WSBA #41134

Colin Rigley, Communications Specialist, WSBA
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2018 Winter Bar
Exam Pass List

A

Of the 317 candidates who took the Winter 2018 bar exam, 156 candidates passed.
Congratulations! The full pass list is below.

Ferreira Coelho, Joaquim,
Diamondhead, MS
FitzGerald, Evan Michael, San Rafael,
CA
Foster, Chad Jameson, Snohomish
Frison, Sara Skye, Tacoma

Kautz-Holbrook, Elise Madeleine,
Selah
Kilpatrick, John Wesley, Seattle
Kostas, William Anthony, New York, NY
Koven, Noach Adam Israel, Seattle
Kumar, Hari, Federal Way

G

L

Bailey, John Patrick, Seattle
Barajas, Olga Elizabeth, Seattle
Bedient, Lindsay Nicole, Sammamish
Bess, Jeff Harley, Ozark, MO
Broderson, Diane Renee, Spokane
Bruce, Joyce Mesrak, Seattle

Gagley, Elizabeth Rose, Cle Elum
Gaigalaite, Ausra, Lynnwood
Garcia, Elisa Victoria, Ephrata
Gassikia, Ganiyou Oladimedji,
Chicago, IL
Gibb, Rohan William, Seattle
Gibbs-Ruby, Kristina Marie, Seattle
Goddard, Lincoln James, Seattle
Grewe, Joshua Paul, Spokane

C

H

Campelo Garcia, Cristina Candelaria,
Miami, FL
Carr, Shawn Carlton, Spokane Valley
Casey, Ryan Michael, Seattle
Catunao, Cheerful, Olympia
Chambers, Audrey Cameron, Spanaway
Chekol, Zebeaman Adugna, Renton
Chen, Yixuan, Bellevue
Choi, Luke Byungsun, San Diego, CA
Chopra, Nyssa P., Seattle
Christen, Daniel R., Sammamish
Christiansen, Tawney Elyse, Seattle
Cooper, Zachary Adam, Seattle
Coppedge, Afton Noelle, Oregon
City, OR
Corliss, David, Ballston Lake, NY
Cox, Mikaela Grace, Huntington
Beach, CA
Crawford, Brandon Michael, Selah
Creighton, Eli Matthew, Olympia

Hamamlow, Eidon, Santee, CA
Hamilton, Jeff Steven, Seattle
Hayes, James Darrell, Seattle
Hayes, Joseph Fitzgerald, Bellingham
Haythorn, Lindsey Fay, Seattle
Heliotis, Nicolas Evan, Seattle
Higa, John Yoshio, Bellevue
Hill, Whitney Fowler, Seattle
Himes, Courtney Ann, Vancouver
Hine, Richard R., Renton
Hinton, Darrah N., Bremerton
Honjiyo, Jordan Allen, Seattle
Hopkins, Natalie Claire, Seattle
Horn, Heywood, Spokane
Hughes, Inesa, Seattle
Hunsucker, Sarah, Bellevue
Hutchins, Marie Kimberly, Seattle

Landeen, Eric John, Indianola
Larsen, Jessica Aurelia, Bremerton
Larson, Michelle Clara, Seattle
Lawton, Kelly Anne, Seattle
Lee, Hyun-Ji Alexandra, Mukilteo
Lei, Mimi, Seattle
Lemons, Rebecca Jean, Kennewick
Li, Gaoyan, Everett
Li, Zhuolang, Seattle
Lin, Yinbing, Seattle
Lindeman, Julia Momoka, Bellevue
Lucas, Shaun Patrick, Las Vegas, NV

Abbasi, Justin Omid, Bellevue
Abbott, Davis, Seattle
Adams, Cedric, Olympia
Ahmed, Anum, Renton
Alpert, Amanda Belle, Mill Creek
Alsbury, Donald Lavern, Mercer Island
Aquino, Terese Ray Anne Obial,
Redmond

B

D
Daheim, Adam Zedikiah, Tacoma
Davis, Cynthia, Auburn
Decarlow, Andrew Steven, Seattle
Dodd, My-Lan, Seattle
Dore, Frederick Hudson, Silverdale

E
Elizondo, Lisa Marie Calderon, Seattle
Emerick, Kacie Brooke, Seattle

F
Feng, Wendy Mengwen, Seattle
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M
Mallory, Jake, Burien
Martinez, Johanna D., Renton
Martinez, Zak, Rockwall, TX
Maxey, Morgan C., Spokane
McAloon, Stephanie, Renton
Mobbley, Joseph Clyde, Waipahu, HI
Morinigo, Paola Elisabeth, Seattle
Morrow, Colin Ray, Bellingham

N
Nance, Michelle Renee, Kirkland
Newman, Virginia Susan, Seattle
Novaes Procopio De Araujo, Cristina,
Seattle

Rodela, Teresa Raquel, Bellevue
Rutherford, Garrett Craig, Seattle
Ryan, Solomon Alan, San Diego, CA

S
Sadler, Katelin Anne, Spokane
Saling, Ian Donnelly, Seattle
Schibret Murdock, Jamie, Arcata, CA
Sepe, Cristina Marie Hwang, Seattle
Sheldon, Michelle, Tulalip
Sheng, Junchao, Seattle
Shifteh, Leila, Vancouver, BC
Shopbell, Jacqueline, Seattle
Simmons, Tarra Denelle, Bremerton
Softich, Courtney Lynn, Moses Lake
Song, Yan, Seattle
Stähli, Salomé Anne, Seattle
Stanley, George Ernest-Fernandes,
Seattle
Swanberg, Christopher Steven, Pasco
Szilágyi, Szilvia, Redmond

T
Tang, Roger Fan, Seattle
Tarbutton, Jeffrey Paul, Spanaway
Taylor, Amy Phan, Seattle
Torrence, Brittany Rose, Marysville
Troiani, Sirianna Rachelle, Everett
Tsuchida, Kanako, Nagoyashi, Aichi
Prefecture, Japan
Turner, Trae, Lewiston, ID

V

I

O

Valencia, Erika, Yakima
Vassallo, Virginia Marie, Portland, OR
Velloso, Tadeu Felipe, Olympia
Vergeront, Jerry Daniel, Everett
Vu, Nhu Thuy, Houston, TX

Ilyes, Imre Koppany, Seattle
Ingram, Cassandra Renee, Seattle

Oberste, Mae, Kirkland
Ollero, Danielle Marie, Seattle

W

J

P

Walker, Alexandria Anne, Los Angeles,
CA

Jepson, Nathan Lewis, Newcastle
Jiang, Yuxin, Pittsburgh, PA
Johal, Kira Jesica, Seattle
Jouravleva, Maria, Tacoma
Juetten, Mary Ellen, Maple Falls
Jun, Anne Y., Bellevue
Jurisch, Alexander Arthur, Mill Creek

Parekh, Jaimini, Seattle
Patel, Kushal, Ely, NV
Peetros, Samantha Ann, Seattle
Pestinger, Cameron Taylor, Olympia
Peterson, Jeremy Scott, Puyallup
Poland, Waylon Lee, Seattle
Pridgeon, Trina L., Kent

Warack, Nicholas Joseph, Bremerton
Watkins, Austin Michael, Fairfax, VA
Wei, Wendy W, Shoreline
Whaley, Elaine Lucinda, Seattle
Willis, Catherine Robinson, Seattle
Wolff, Kelsey Rio, Seattle
Wyckoff, Michael Ian, Seattle

K

R

Z

Kauffman, Cameron Blair Royle,
Vancouver

Racek, Emmilee J., Silver Spring, MD
Rice, Angela Joyleen, Bellevue

Zahilay, Girmay, Seattle
Zappala, Mark Matthew, Redmond
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33
Community
Networking
Events

3

Experience
Exchange
mentorship
events

6

Receptions for incoming
law students from the
Seattle University
ARC program

57

Diversity Trainings for
legal professionals
held throughout
the state

Thanks to K&L Gates and the Costco Wholesale Executive Matching
Program for their sponsorship of the five-year diversity celebration.
Tax-deductible donations to the Washington State Bar Foundation
support the WSBA’s Diversity & Inclusion programs.
Give today www.wsba.org/foundation

14

CLEs, including 6 Legal
Lunchbox CLEs
focusing on issues
surrounding
diversity

3

Beyond the Dialogue
panel discussions on
current events
relating to
diversity

WASHINGTON SUPREME COURT ADMISSION
AND PRACTICE RULE (APR) 21
FACTORS CONSIDERED WHEN DETERMINING CHARACTER
AND FITNESS
(a) Factors Considered. The following factors shall be considered when determining an applicant's good moral character and fitness to practice law;
(1) unlawful conduct;
(2) academic misconduct;
(3) making of false statements or omitting material information in connection with an
application for limited admission to practice law, to take an examination required for admission, or otherwise for a license or admission to practice law;
(4) misconduct in employment;
(5) acts involving dishonesty, making false statements, fraud, deceit, or misrepresentation;
(6) abuse of legal process;
(7) neglect of financial responsibilities;
(8) disregard of professional obligations;
(9) violation of a court order;
(10) conduct demonstrating an inability to meet one or more essential eligibility requirements for the practice of law;
(11) denial of admission to the bar in this or another jurisdiction on character and fitness
grounds;
(12) disciplinary action by any professional licensing or disciplinary agency of any
jurisdiction;
(13) conduct that physically threatens or harms another person; and
(14) any other conduct that reflects adversely on moral character or fitness of the applicant to practice law.
(b) Aggravating and Mitigating Factors. The following factors shall be considered in
mitigation or aggravation when determining an Applicant's good moral character or fitness
to practice law;
(1) applicant's age at the time of the conduct;
(2) recency of the conduct;
(3) reliability of the information concerning the conduct;
(4) seriousness of the conduct;
(5) factors or circumstances underlying the conduct;
(6) cumulative nature of the conduct;
(7) candor in the admissions process and before the Character and Fitness Board;
(8) materiality of any omissions or misrepresentations; and
(9) evidence of rehabilitation, recovery, or remission, which may include but is not limited
to the following, no single one of which is determinative;
		(i) absence of recent misconduct
		(ii) compliance with any disciplinary, judicial, or administrative order arising out of the
misconduct;
		(iii) sufficiency of punishment;
		(iv) restitution of funds or property, where applicable;
		(v) applicant's attitude toward the misconduct, including without limitation acceptance of
responsibility and remorse;
		(vi) personal assurances, supported by corroborating evidence, of a desire and intent to
engage in exemplary conduct in the future;
		(vii) constructive activities and accomplishments since the conduct in question;
		(viii) the applicant's understanding and acceptance of the factors leading to the misconduct and how similar misconduct may be avoided in the future;
		(ix) length of time in which the applicant has been in recovery, or remission, where applicable, and if it is less than two years, expert opinion that the period of treatment, recovery, or
remission is adequate for the Applicant to meet the essential eligibility requirements for the
practice of law; and
		(x) compliance with any recommended or prescribed treatment plans.
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Fit to Practice Law, continued from page 14.

to Bar Counsel,4 APR 22.1(b), who
“review[s] the material evidence in the
light most favorable to the Bar’s obligation to recommend the licensure or
admission to the practice of law of only
those persons who possess good moral
character and fitness to practice law.”
APR 21(d). If Bar Counsel sends the applicant to the C&F Board for a hearing,
using a memo to present the basic facts,
it is almost always without any recommendation, as was the case in Simmons.
At the hearing, the applicant, who can
be represented by counsel, presents
testimony and may present witnesses,
and has the burden of proving, “by clear
and convincing evidence that he or she
is of good moral character and possesses the requisite fitness to practice law.”
APR 24.1(c).
The C&F Board is made up of at least
three community members who are
not licensed to practice law, appointed
by the Court, and at least one WSBA
member from each congressional district, appointed by the WSBA Board of
Governors. APR 23(a). In its review, the
C&F Board considers the 14 APR 21(a)
factors—including unlawful conduct,
academic misconduct, abuse of the
legal system, and lying or omitting
information in the Bar application—in
light of enumerated aggravating and
mitigating factors such as recency and
cumulative nature of the improper
conduct and candor in the admissions
process. APR 21(b).
Simmons affirms that the APRs do
not categorically exclude an applicant
with a criminal record or history of
substance abuse, which is a marked
contrast to admission rules in states
such as Kansas, Mississippi, and Texas,
where felony convictions are considered automatic grounds for denial.5
At the conclusion of the hearing, the
C&F Board deliberates and arrives at
a recommendation to the Court about
whether the Court should admit the
applicant. The decision is delivered
orally to the applicant that same day
and generally immediately after the deliberation is concluded. The C&F Board

prepares written findings, conclusions,
and a recommendation, which are sent
directly to the Court. The Court reviews
each written recommendation and,
generally within a short period of time,
enters a written order either approving
or denying the application. In unusual
cases, the Court hears appeals from
the C&F Board’s recommendation. At
that stage, Bar Counsel, who serves as
counsel to the C&F Board, responds
to the Court’s procedural inquiries.
The Simmons Court underscored the
challenges these volunteers face in
performing a necessary service in a
self-regulating profession:
The inquiry involved in evaluating
a person's moral character is easier
said than done. It involves weighing
a variety of factual circumstances
involving extremely personal considerations, with an eye toward protecting the public while upholding a
consistent, bias-free, and evenhanded
application of general guidelines.
Nevertheless, it is a decision that must
be made on a regular basis in our
self-governing profession. We do not
discount the difficulty of the Board's
duty in this regard.

Local and national media were captivated
by the crystal-ball-like question of how
to predict a person’s future behavior in
such a high-stakes decision.

A waterfront jewel on Bellingham Bay
Exceptional Venue for Corporate Retreats
Luxurious Guest Rooms | Fine Waterfront Dining
Recently Voted #1 Luxury Hotel by Evening Magazine
HotelBellwether.com | 360-392-3100

Simmons, 190 Wn.2d at 400.

In her article in this issue, Simmons
similarly acknowledges the challenges
the C&F Board faces.

INSIDE OUT—IDENTIFYING AND MINIMIZING
BIASES IN SUBJECTIVE DECISIONS

In a typical year, WSBA receives about
2,500 admission applications. About
1 percent of those—between 12 and
20 cases—go before the C&F Board
for a hearing. For each, the goal of the
admissions process is well articulated
by the Washington Supreme Court:
“protecting the public while upholding
a consistent, bias-free, and evenhanded
application of general rules.” Simmons,
190 Wn.2d at 400 (emphasis added). On
the rare occasion such as Simmons when
the Court clarifies application of its rules,
the regulatory boards performing these
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Larger questions were raised about
the process itself, especially when
two adjudicatory bodies acting in good
faith could apply the same factors and
reasonably reach different conclusions.
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functions for the Court have the responsibility to listen carefully and learn.
One substantive point of disagreement between the Court and the C&F
Board was whether Simmons’ attitude
toward her prior conduct was appropriate. “The majority of the Board
thought that ‘[s]ome of the attitudes
she expressed in the record and at the
hearing signal that her acquired fame
has nurtured not integrity and honesty,
but a sense of entitlement to privileges
and recognition beyond the reach of
others.’” Simmons, 190 Wn.2d at 386.
To the contrary, the Court concluded
that the C&F Board “did not give
sufficient weight to the level of personal
insight Simmons has demonstrated,
and ... the Board erred in viewing
Simmons' publicity and the pride she
rightly takes in her accomplishments as
negative factors.” Id. at 399.
The Court compared Simmons’
circumstances with those of a 2014 bar
applicant with prior felony convictions
who had served a 10-year prison term.
In his case, the C&F Board unanimously
recommended his application to sit for
the bar be granted. The Court did not
believe there was “a sufficient basis on
which to differentiate between [their]
respective attitudes toward their prior
misconduct and the publicity they
have received, except for their gender.”
Simmons, 190 Wn.2d at 398.6 Although
the Court disagreed with the C&F
Board’s recommendation in Simmons’
case, it emphasized that “we do not hold
that it acted arbitrarily,” id. at n.13, and
further noted that “Simmons ‘makes
no allegation of bias in this case.’” Id.
The Court therefore did not “explore
potential indicators of bias,” id., noting
“only that it is extremely important for
the WSBA and the courts to ensure that
they are sufficiently informed to make
subjective judgments about applicants
with histories of substance abuse,
criminal convictions, and financial
problems.” Id.
“We whole-heartedly agree,” said
WSBA President Bill Pickett. “A more
diverse and inclusive legal profession

is at the core of our mission and values,
and we begin with an ‘inside-out’
philosophy—WSBA has to be the model
internally, it’s the spirit of ‘practice
what you preach.’ When it comes to unconscious biases and structural racism
in our own entities and processes, we
are on the journey, but we’re never finished. This commitment is not simple
or easy. As leaders, we need to evaluate
cases like Tarra Simmons’ that take us
through the entire range of review and
continue to learn and improve.”
WSBA facilitates many boards
that assess members’ (and potential
members’) conduct and make decisions
that profoundly affect their professions
and lives. As with any legal process
resolved by a decision maker, these
determinations are necessarily subjective, according to Joy Williams,
WSBA’s Diversity and Public Services
Programs Manager, who works with the
legal community external to the WSBA
on diversity matters: “It’s a matter of
how you weigh the factors, but how
you weigh the factors is influenced by
biases in ways you don’t even realize.”
Without systematically calling out and
accounting for such biases, a subjective
decision-making process is a “wide
open door,” through which bias can
enter, Williams added.
In practice, combatting structural
bias starts with evaluating the decision-making rules themselves. For
example, a WSBA work group—with
representatives from state and national
Attorneys with Disabilities associations—convened in 2014 to thoroughly
review the Washington Supreme
Court's APR character-and-fitness factors and WSBA admissions procedures.
(See NWLawyer DEC 2016/JAN 2017
at p. 13.) The focus was on new interpretations of the Americans with Disabilities Act and protections afforded under
the Washington Law Against Discrimination, including protections in cases
involving the presence of a mental
disability. Based on the committee’s
recommendation, the Supreme Court
amended the relevant portions of the

The Washington Supreme Court has the
ultimate authority, in every case, to decide
whether an applicant’s application to take
the bar exam is approved or denied.

PERSONALIZED TRUST
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In a typical year, WSBA receives about
2,500 admission applications. About
1 percent of those—between 12 and 20
cases—go before the C&F Board.

Sara Niegowski is the
Chief Communications
and Outreach Officer for
the Washington State Bar
Association. She can be
reached at saran@wsba.org.

NOTES:
APRs, changing the definition of “fitness”
from one based on whether the applicant
has a mental impairment that could affect
his/her ability to practice law to one
based on whether the applicant’s conduct
and behavior meet essential eligibility
requirements. All questions about mental
health were eliminated from WSBA’s
admissions forms.
A plan to review and offer additional support and training to WSBA’s
decision-making entities is already
underway, according to WSBA Executive
Director Paula C. Littlewood. The WSBA
Diversity Team is looking more holistically at the committee and board process
from top to bottom—Robin Nussbaum,
Inclusion and Equity Specialist who
works with WSBA staff and volunteers,
notes that the focus of the analysis
includes recruiting and screening
procedures for appointing committee
members (who’s represented and who’s
not); an initial assessment to determine
committee members’ readiness to begin
training; and ongoing, mandatory training using tools like Harvard’s Implicit
Bias Association Test. The team will also
look at WSBA’s evaluation requirement
for all entities, which has them annually
report on inclusion and equity efforts
aimed at increasing awareness, developing competency, and mitigating bias in
decision making.
While the C&F Board, Judicial
Review Committee, and Disciplinary
Board are top priorities for such a
review this summer, other entities are
undertaking similar work. The WSBA
Board of Governors has created a
work group to look at diversity in the
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President-Elect position, including
what (if any) intentional set-asides are
needed for diversity. At the same time,
WSBA and its Diversity Committee
and partners just celebrated the fifth
anniversary of the WSBA Diversity
and Inclusion Plan. See “One Step at
a Time: How the WSBA and Washington legal profession are moving
forward on a path of diversity and
inclusion,” at page 24. The goal is an
inclusive community that promotes
historically underrepresented groups
to enter, remain, thrive, and lead in the
profession of law. Williams’ team has
reached thousands of legal professionals across the state through trainings,
panel discussions, CLEs, mentorships,
and networking events since the
plan’s adoption. Williams is currently
leading training on microaggressions
and implicit bias for the Washington
Attorney General’s staff, among others.
Nussbaum has focused on training
WSBA committees and boards, section
leadership, and WSBA leadership and
employees on topics including implicit
bias, allyship, microaggressions, and
accessibility and accommodations.
In addition, she has led numerous
conversation groups on diversity and
inclusion topics.
“At the end of the day, it’s our volunteer members who graciously give their
time, expertise, and best intentions to
do this work,” said Littlewood. “It’s up
to WSBA to make sure the framework
sets them up to be successful. To be
inclusive, we need to welcome and
encourage all different perspectives,
ideas, and experiences.” NWL

1. See “From Prison to the Law: Overcoming
Barriers and Fighting for Inclusion,” by
Tarra Simmons, at page 13.
2. Every licensed legal professional in
Washington—including lawyers, Limited
Practice Officers and Limited License
Legal Technicians—goes through the same
character and fitness process.
3. Although Simmons chose to make some
aspects of her life and history public, the
volunteers on the C&F Board remain under
an obligation of strict confidentiality with
respect to all information presented during
its review of Simmons' application. For that
reason none of these C&F Board members
may comment on what was presented at
that hearing.
4. Bar Counsel in this context means Regulatory Counsel, not Disciplinary Counsel.
Admissions is not a disciplinary process,
but rather a regulatory process.
5. National Conference of Bar Examiners
& ABA Section of Legal Education and
Admissions to Bar, Comprehensive Guide
to Bar Admission Requirements (2018),
available at http://www.ncbex.org/pubs/
bar-admissions-guide/2018/mobile/index.
html#p=16.
6. Prior C&F Board decisions are entirely confidential, even to current board members.
This requirement of complete confidentiality means that the C&F Board that reviewed
Simmons' application would have had no
way of knowing about the C&F Board's
decision-making process with respect to the
2014 bar applicant discussed in the Court's
opinion. As Simmons notes on page 56,
the C&F Board "did not necessarily know
the case details of my mentors who were
recommended for admission."

From Prison to the Law, continued from page 15.

in light of my criminal record. For a
short period of time, I was essentially
homeless.
However, I refused to accept that
this was the end of my ability to become
a productive member of society, and I
remembered the promises I made to my
children in those prison visiting rooms.
I knew returning to selling drugs or the
underground economy was simply not
an option. This determination to rise
above my circumstances was the fuel
that led to my law school application.

OVERCOMING BARRIERS

Throughout law school I came to better
understand the role that civil legal aid
lawyers can play in overcoming barriers
to reentry. For example, legal financial
obligations (LFOs) are very problematic for people with a criminal record
living in poverty. Disparities in how
LFOs are imposed by county have left
many former justice-involved individuals with thousands of dollars of debt.
Under Washington law, LFOs accrued
12 percent interest from the date of
sentencing. This meant that while individuals are serving their time in prison,
their LFO debt is increasing even while
they lack the ability to earn money
and make payments. People routinely
come out of prison owing thousands
more than they owed when they went
in. Because of my experiences, and a
desire to remove this barrier for others,
I started advocating to reform the LFO
system during my first year in law
school. After four years of advocacy by
many groups, the legislature passed
HB 1783 in the 2018 legislative session
and prospectively removed interest on
non-restitution LFOs. However, there is
still more work to do. (See page 21.)
Currently, there is no uniformity in
enforcement. In some counties, the collection practices include assignment of
debt to aggressive third-party agencies,
garnishments, and even incarceration.
These practices perpetuate harm on the
most vulnerable and lead to poor reentry
outcomes, which can reduce public
safety and increase recidivism. Civil

legal aid has an important role to play
in balancing the scales of justice and
helping individuals overcome barriers
such as LFOs. In addition, lawyers can
assist individuals to find opportunities for employment, housing, family
reunification, consumer debt relief, and
many other civil legal needs. In some
instances, civil legal aid lawyers can also

provide the support and encouragement
necessary to turn a former prisoner into
a Skadden Fellow. I simply would not
have accomplished my dream without
the civil legal aid lawyers who played
instrumental roles in my journey.

A LIFE WORTH FIGHTING FOR

I still face barriers in my personal and
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professional life. For example, I’ve
learned that I can never volunteer in
my children’s school. This means that I
am not able to fully participate in field
trips or volunteer in the classroom,
or fulfill that need for my children. In
the scheme of things, my family will
overcome because we have access to
many resources. However, at a systemic
level, this means there are thousands of

children who may not fully appreciate
the reasons for their parent’s lack of
engagement. For families who are also
trying to break the generational cycles
of poverty, trauma, and incarceration,
parent engagement in education is
particularly important. In addition, I’ve
been denied law school externships due
to my criminal record, and renting a
home is always difficult.

neurosurgical

115 NE 100th St., Ste. 220
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However, the most devastating barrier I’ve faced to date was the recommendation by the WSBA Character and
Fitness Board that the Supreme Court
deny my application to sit for the bar
exam with my graduating class. That
entire process added another layer of
trauma, which I’m still recovering from.
On the night of my rejection, immediately following the conclusion of the
hearing, I simply did not want to live.
My attorney, Professor John Strait, had
spent half of his life representing individuals in these type of cases. He said
he had never seen anybody provide a
record of rehabilitation like mine. I was
literally shocked to my core. No matter
how much compassion Professor Strait
attempted to offer, we both knew that
getting the Supreme Court to reject
the recommendation of the C&F Board
in my case would be difficult because
it had been over 30 years since the
Court issued a published opinion and
the process to gain a full review with a
hearing was foreign. Some may wonder
how, with my record of misconduct, I
believed others would find me worthy
of redemption. However, I had seen
others with similar backgrounds
become lawyers. My good friend, Shon
Hopwood (who later joined John Strait
as co-counsel in my case), had served
nearly 12 years in federal prison for
armed bank robbery, and one of my
lawyer-mentors had been indicted on
over 60 federal charges for organized
crime and racketeering. In the end, I’ve
learned how difficult the process is for
both the applicant and the volunteer
lawyers on the Character and Fitness
Board, who did not necessarily know
the case details of my mentors who
were recommended for admission.
In addition, I was misunderstood
by decision-makers in regards to my
demeanor, and doubted as to whether
I had sufficiently proven my rehabilitation. My reasonable sense of accomplishment earned through hard work
and perseverance was unfairly seen as
a sense of “entitlement”—trust me, after
what I’ve been through, I don’t feel enti-

tled! During the seven months between
the denial and the Supreme Court’s
unanimous holding in my favor, I
battled overwhelming fear and anxiety.
However, I also found peace by utilizing
the spiritual principles of my recovery
program, and from the encouragement
of an overwhelming cross-section of the
legal, judicial, legislative, recovery, and
faith communities.
Through a lot of guidance and mentorship, I learned the power of my own
story to inspire others and how we can
organize together to educate the profession and make necessary changes that
allow space for healing, justice, redemption, and second chances. I am pleased
to hear about WSBA’s commitment to
an “inside-out” approach to diversity
and inclusion, which will encompass
implicit bias training with staff and
volunteers on committees and boards,
including the Character and Fitness
Board, and continued work towards a
diverse and inclusive profession. The
willingness of the WSBA to recognize
there is still progress to be made takes
great humility and courage. For me, if
my pain can make this process better
for others coming up behind me, then it
was all worth it.
Because of the uncertainty surrounding my licensure, I had to change the
content of my Skadden Fellowship.
I’ve attacked the barriers to reentry
through more systemic policy reform
and legislative advocacy. I was honored
to work with many stakeholders as we
changed laws in Washington state this
year to provide fair chances in employment and higher education, in addition
to progress toward LFO reform. This is
real change for the better. But I’m very
excited that I have now received my
license because I will have the opportunity to start representing others who
are also in need of a second chance.
I also hope to continue the efforts
to make the legal profession a viable
option for people who have experienced incarceration and have since
transformed their lives. There is value
in having a profession that is repre-

sentative of the community it serves.
Oftentimes, clients I’ve assisted have
shared with me how they trust me more
because they feel understood and believe I can empathize through a shared
experience. In addition, if a formerly
incarcerated lawyer practices criminal
defense, they will be uniquely qualified
to prepare clients for incarceration, and
may also have deeper insight into the

many ways collateral consequences can
be avoided.

A CALL TO POSITIVE CHANGE

The court rules governing admission
need to be flexible and are therefore
open to subjective interpretation —and
subjectivity is subject to bias, however
unconscious. It will take hard work and
commitment to build an inclusive bar.
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Some things I’d like to see would include
creating a task force where bar counsel,
advocates, law school admission deans,
and people who’ve experienced character and fitness hearings come together
to analyze current practices and brainstorm how to ensure fair and bias-free
treatment of all applicants. Recently, I
was invited to such a convening held at
Stanford Law School.
In addition, there is work being done
on the national level because many
states have recognized the admissions
process is imperfect. These problems
are compounded due to lack of transparency and no collection of data.
In my case, there was concern about
the treatment of me (as a woman)
compared to the treatment of men in
the unpublished cases provided to
the Court.2 However, no matter what
sex the applicant is, there is always a
common fear regarding the gamble

one must take to finance and finish law
school, and only then face the anxiety
of the unknown admissions process.
Having a conditional process where
applicants could seek pre-qualification
prior to taking on the cost and time of
law school could be worth exploring for
a bar association committed to building
an inclusive profession. Perhaps then,
people won’t have to experience the
humiliating denial I did based on something so subjective as my hard-fought
self-worth and pride in building a life
worth fighting for, and the achievements I earned.
With every barrier I face, I’ve also
considered it a test of my faith, and an
opportunity to bring awareness about
the policies that continue to harm
thousands of others throughout our
state and nation. I recognize that I have
privileges that others do not. I have had
opportunities for education that are

Introducing our
new partners –
Congratulations
Tracy and Abby!

Brad Piscadlo, Dave Mepham, Abby Miller,
Martha Hodgkinson, Jeff Street, Tracy Hooper

Small Firm, Big Results.
503.222.1143 | hs-legal.com
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inaccessible to most who have been to
prison, and support from a very diverse
network that has become like a family.
I also have doubt that I would be where
I am today if I were a person of color.
Therefore, I humbly accept the opportunities I’ve received while simultaneously recognizing the great responsibility I have to be a bridge between the
different sides of the law.
In everything I do, I will never lose
sight of where I come from, and I am
committed to continuing to pay back the
society I once harmed. It is always an
honor to help others reach their potential. At times that means I am giving a
speech at a judicial conference, and the
next day spending time with the women
still fighting to find hope in prison.
Through these experiences, along with
the lawyer-mentors and recovery family
I have found along the way, my life has
been transformed. I want nothing more
in life than to carry my life experiences
and my legal skills to liberate others who
are hurting or simply in need of a helping hand. That is the work I will continue
to do in my professional and personal
settings because that is my calling in
life—a life worth fighting for! NWL

Tarra Simmons is an attorney and Skadden Fellow at
the Public Defender Association in Seattle. She is also
the Executive Director of
Civil Survival, an advocacy organization
led by former justice-involved individuals
advocating for systemic policy reform in
the criminal justice system. Simmons
was recently named the 2018 Washington Association of Criminal Defense
Lawyers Champion of Justice. She
can be contacted at tarra.simmons@
defender.org.

NOTES:
1. https://www.nij.gov/topics/courts/pages/
collateral-consequences-inventory.aspx
2. https://www.tvw.org/
watch/?eventID=2017111036
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Need to Know
News and information of interest
to WSBA members
Email nwlawyer@wsba.org if you
have an item you would like to share.

WSBA News
Mandatory Malpractice Insurance
Task Force
Since January, the Board of Governors’
Mandatory Malpractice Insurance Task
Force has been exploring professional liability insurance systems in other jurisdictions
(including Oregon and Idaho), gathering
data, and considering members’ comments
and concerns. The task force will now turn
to analyzing the information and preparing potential models for Washington state;

these models will be distributed widely to
members for feedback. Ultimately, the task
force will make a recommendation to the
board in January 2019 about whether to
require actively licensed WSBA members
in private practice to carry malpractice insurance. For more information, including
materials and resources, go to wsba.org/
insurance-task-force. Comments can be
sent to insurancetaskforce@wsba.org.

WSBA Updating Confidential
Demographics Questions
Thanks to everyone who has provided
feedback over the last year and a half
regarding the confidential demographics
questions WSBA asks during licensing.
The form will be finalized soon for rollout

with the 2019 licensing cycle. Please take a
moment to review the new form at www.
wsba.org/about-wsba/equity-and-inclusion/wsba-draft-new-licensing-demographic-form. It’s not too late to provide
your feedback to diversity@wsba.org.

LLLT New Practice Area:
Consumer, Money, and Debt Law
The Limited License Legal Technician
(LLLT) Board is developing a new LLLT-licensed practice area—Consumer, Money, and Debt Law—and invites all WSBA
members to view the draft proposal and
provide feedback. The new practice area
is designed to help pro se clients break
the cycle of debt creation. The proposed
practice area includes elements in legal

Proposed Consumer, Money, and Debt Law LLLT Practice Area
Scope

Proposed Permitted Actions & Proposed Limitations

Legal Financial
Obligations (LFOs)

Proposed Permitted Actions:
Assistance filling out forms (e.g., Motion for Order Waiving or Reducing Interest on LFO, Order to Waive or
Reduce Interest on LFO)

Small Claims

Proposed Permitted Actions:
Assistance preparing the Notice of Small Claim, Certificate of Service, Response to Small Claim, Small Claims Orders,
Small Claims Judgment, and counterclaims
Preparation for mediation and trial
Obtaining and organizing exhibits

Student Loans

Proposed Permitted Actions:
Negotiation of debt or payment plans
Modifications, loan forgiveness and debt relief
Discharge

Debt Collection
Defense and Assistance

Proposed Permitted Actions:
Negotiation of debt
Assistance filling out Complaints, Answers and Counterclaims
Affirmative Defenses including statute of limitations defenses
Reporting Fair Debt Collection Act violations, including statute of limitations and state collection agency statute violations
Reporting to regulatory agencies
Proposed Limitations:
LLLTs can assist only with debts valued at less than the jurisdictional limits set by the District Court ($100,000)

Garnishment

Garnishment continues on next page
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Proposed Permitted Actions:
Negotiation
Voluntary Wage Assignments
Assistance filling out forms (Application for Writ of Garnishment, Continuing Lien on Earnings, Return of Service, Notice 		
Exemption Claim, Release of Writ of Garnishment, Motion and Cert. for Default Answer to Writ of Garnishment, Application
for Judgment, Motion / Order Discharging Garnishee, Satisfaction of Judgment)
Exemption Claims, including assistance at court hearings

Need to Know

Garnishment, continued

Proposed Limitations:
LLLTs can assist only with debts valued at less than the jurisdictional limits set by the District Court (usually $100,000)
LLLTs may render legal services for debt collection only when there is a direct relationship with the original creditor
and may not act as or render legal services for collection agencies or debt buyers as defined under RCW 19.16.
No prejudgment attachments
No executions on judgments

Identity Theft

Proposed Permitted Actions:
Advise regarding identity theft
Best practices for protecting information
Contacting credit bureaus
Reporting to law enforcement and other agencies such as Federal Trade Commission

Wage Complaints and Defenses

Proposed Permitted Actions:
Representation in negotiations or hearings with Labor and Industries
Accompany and assist in court
Advice and reporting regarding Minimum Wage Act
Advice and reporting regarding Fair Labor Standards Act
Actions permitted under RCW 49.48 (Wages-Payment-Collection)
Actions permitted under RCW 49.52 (Wages-Deductions- Contributions-Rebates)
Proposed Limitations:
LLLTs may not represent clients in wage claims which exceed the jurisdictional limit
set by the District Court ($100,000)

Loan Modification & Foreclosure
Defense and Assistance

Proposed Permitted Actions:
Accompany and advise in mandatory mediation process
Assist with non-judicial foreclosure actions and defenses under RCW 61.24.040
Advise regarding power of sale clauses and the Notice of Sale Right of Redemption
Proposed Limitations:
LLLTs would be prohibited from assisting with non-judicial foreclosures if the LLLT does not meet the requirements
of RCW 61.24.010.
No judicial foreclosures

Protection Orders

Proposed Actions:
Selecting and completing pleadings for Protection Orders for domestic violence, stalking, sexual assault, extreme risk,
adult protection, harassment, and no contact orders in criminal cases

Bankruptcy Awareness
and Advice

Proposed Actions:
Explain the options, alternatives, and procedures as well as advantages and disadvantages
Refer to budget & counseling agency
Refer to bankruptcy attorney
Proposed Limitation:
No assistance with bankruptcy filing in court

financial obligations, small claims, student loans, debt-collection defense and
assistance, garnishment, identify theft,
wage complaints and defenses, loan modifications and foreclosure defense and
assistance, protection orders, and bankruptcy awareness and advice (see table
above). The draft of the new practice area
and more information is at www.wsba.org

(search LLLT Board). Submit comments
and questions to LLLT@wsba.org.

Addition of New Governors Work
Group
Under the current bylaws, the Board of
Governors is to increase in size by three atlarge governors, with two seats for public
members and one seat for a Limited License

Legal Technician (LLLT) or Limited Practice
Officer (LPO). The Board of Governors in April
formed a work group to review a proposed
bylaw amendment to remove these three
new seats and instead have LLLTs/LPOs run
against all other members for election to the
board in open Congressional district seats.
The 21-member work group will gather
feedback and information in public meetings
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to make a recommendation to the board in
September 2018 about whether to remove
or alter these seats on the board. The work
group held its first meeting in July. Meeting
dates, minutes, and more information is at
www.wsba.org/governors-work-group.

President-Elect Selection Work
Group
The Board of Governors in May formed a
work group to review and gather feedback
about eligibility, outreach, and selection
criteria in the bylaws for the WSBA President-Elect office. Under the current bylaws, the President-Elect must come from
eastern Washington if no President-Elect
in the preceding three years was from the
eastern part of the state. The work group
will also consider WSBA’s diversity goals
for leadership positions and explore how
to recruit and encourage more candidates
from underrepresented backgrounds to
run for President-Elect. Meeting dates and
more information will be posted at wsba.
org as they become available.

Opportunities for Service
Volunteer Custodians Needed
The WSBA is seeking interested lawyers as
potential volunteer custodians under Rule
for Enforcement of Lawyer Conduct (ELC)
7.7. An appointed custodian is authorized
to act as counsel for the limited purpose
of protecting a client’s interests whenever
a lawyer has been transferred to disability
inactive status, suspended or disbarred, or
dies or disappears, and no person appears
to be protecting the client’s interests. The
custodian takes possession of the necessary files and records and takes action
to protect the client’s interests. The custodian may act with a team of custodians
and much of the work may be performed
by supervised staff. If the WSBA is notified of the need for a custodian, the WSBA
would affirm the willingness and ability of
a potential volunteer and seek his or her
appointment as custodian. Costs incurred
may be reimbursed. Current WSBA members of all practice areas are welcome to
apply. Contact Sandra Schilling at san-
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dras@wsba.org, 206-239-2118 or 800945-9722, ext. 2118; or Darlene Neumann
at darlenen@wsba.org, 206-733-5923 or
800-945-9722, ext. 5923.

WSBA Call to Duty-Day of Service

WSBA Budget
To learn more about the WSBA FY18 budget, and the programs and services that it
supports, visit www.wsba.org/About-WSBA/
Financial-Info.

WSBA Call to Duty is designed to inform,
inspire, and involve volunteer attorneys in
meeting the legal needs of veterans and
their families. We strive to provide legal
professionals with the tools and training
to put their legal skills to work. WSBA has
partnered with Kitsap Legal Services and
Clallam Jefferson County Pro Bono Lawyers to provide an opportunity to serve
veterans in landlord tenant matters. Gain
knowledge at a free CLE where attendees
will learn the basics of landlord tenant law,
understand the perspective of the bench
and get up to date on recent changes in
the law. The CLE will be held July 28 at 9:30
a.m. at Kitsap Legal Services, 920 Park
Ave, Bremerton. After completing the CLE,
attendees will spend an afternoon putting
their knowledge to practical use as they
assist veterans with eviction matters and
other residential landlord-tenant issues.
Participants can also attend an additional
Jefferson Legal Clinic in Port Townsend on
Aug. 11. For registration and more information please email publicservice@wsba.org.

WSBA CLE Faculty Database

WSBA Community Networking

This list serve is a discussion platform for
new lawyers of the WSBA. In addition to
being the best place to receive news and
information relevant to new lawyers, this
is a place to ask questions, seek referrals,
and make connections with peers. To join,
email newlawyers@wsba.org.

Sept. 20, Seattle
WSBA Mentorship Programs bring together
a diverse mix of experienced and new legal
professionals to support each other in the
interest of advancing and thriving in the
legal profession. Join us for this MentorLink
Mixer on Sept. 20 from 12–1:30 p.m. at the
WSBA offices for as an opportunity for
new admittees to gain insight into the legal
profession. Visit https://www.wsba.org/
connect-serve/mentorship/mentorlinkmixers for more information.

Access to Justice Conference
Save the Date for the 2019 Access to Justice
Conference, to be held June 14–16, 2019 at
the Spokane Convention Center. Information will be posted to the Alliance for Equal
Justice website as it becomes available.

If you are currently serving as CLE faculty, or are interested in working with the
WSBA as a future CLE faculty member,
we encourage you to register in our CLE
faculty database. Serving as a faculty
member provides you with the opportunity to engage with other attorneys
across the state, give back to your profession, and advance your professional
growth. Whether it’s upcoming changes
in the law, emerging hot topics, or substantive content, our goal is to ensure we
are engaging with the right faculty at the
right time, matching practice expertise
and knowledge to our educational programming needs. We hope to capture the
information of all those who plan to teach
— both current CLE faculty and those interested in future opportunities. Please
log on and register in the CLE faculty database today at www.mywsba.org/CleFacultyApplication.aspx.

Join the WSBA New Lawyers List
Serve

ALPS Attorney Match
Attorney Match is a free online networking tool made available through the WSBA-endorsed professional liability partner,
ALPS. This resource allows attorneys to set
up a profile and indicate whether they are
looking for, or available to act as, a mentor.
Mentorship programs that meet requirements are now eligible for MCLE credits.
The WSBA provides information and links to
the ALPS Attorney Match online system as
a service to the legal community. For more
information, email mentorlink@wsba.org.

Need to Know

WSBA and King County Bar Association leaders
joined for their annual meeting on May 22 to talk about what’s happening
in each association and ways to partner to best serve members.
From left:
WSBA Executive Director Paula Littlewood, WSBA Chief Communications
and Outreach Officer Sara Niegowski, WSBA Immediate Past-President
Bill Hyslop, WSBA At-Large Governor Alec Stephens, WSBA President
Bill Pickett, KCBA 2nd Vice President Jennifer Payseno, KCBA President
Andrew Maron, WSBA District 9 Governor Dan Bridges, KCBA 1st Vice
President Harry Schneider, and KCBA Executive Director Andrew Prazuch

opinions are the result of study and analysis
in response to requests from WSBA members. For assistance, call the Ethics Line at
206-727-8284 or 800-945-9722, ext. 8284.

Alliance for Equal Justice
Join the Alliance for Equal Justice in
closing the justice gap in Washington. The
Alliance for Equal Justice is the central
communications hub for our state’s
network of civil legal aid providers, pro bono
providers, and partners. To learn about
Alliance events, jobs and internships, and
volunteer opportunities, and to find tools
and resources to promote access to justice,
visit www.allianceforequaljustice.org.

Ethics

Facing an Ethical Dilemma?
Members facing ethical dilemmas can talk
with WSBA professional responsibility
counsel for informal guidance on analyzing
a situation involving their own prospective
ethical conduct under the Rules of Professional Conduct (RPC). All calls are confidential. Any advice given is intended for the
education of the inquirer and does not represent an official position of the WSBA. Every effort is made to return calls within two
business days. Call the Ethics Line at 206727-8284 or 800-945-9722, ext. 8284.

Search WSBA Advisory Opinions
Online
WSBA advisory opinions are available online
at www.wsba.org/for-legal-professionals/
ethics/about-advisory-opinions. You can
search opinions by number, year issued,
ethical rule, subject matter, or keyword. Advisory opinions are issued by the WSBA to
assist members in interpreting their ethical
obligations in specific circumstances. The

WSBA Member Wellness
Program
WSBA Connects
WSBA Connects provides free counseling
in your community. All bar members are
eligible for three free sessions on topics
including work stress, career challenges,
addiction and anxiety, as well as other
issues. Upon calling 1-800-765-0770, a
telephone representative will arrange a
referral using KEPRO’s network of clinicians throughout the state of Washington.
There is no need to let problems build up
unnecessarily. We hope you make the
most of this valuable resource.

Career Consultation
Want someone at WSBA to take a look
at your resume? Or maybe you want to
brainstorm approaches to networking.
The job search requires a game plan. We
are happy to set up a time to speak. Email
wellness@wsba.org.

Judicial Assistance Services
Program
The purpose of the Judicial Assistance
Services Program (JASP) is to prevent
or alleviate problems before they jeopardize a judicial officer’s career. JASP
provides confidential support and treatment for judges struggling with medical
or mental health challenges, addiction,
grieving, stress, or isolation. If you are
a judge or are concerned about a judge,
you are encouraged to contact the Judicial Assistance Services Program at 415-

572-3803 or contact clinical consultant
Susanna Kanther, Psy.D., at susanna@
drkanther.com.

The “Unbar” Alcoholics
Anonymous Group
The Unbar is an “open” AA group for attorneys that has been meeting for over 25
years. Meetings are held Wednesdays from
noon to 1:30 p.m. at the Skinner Building
at 1326 Fifth Avenue, 7th Floor, Seattle.
Also, if you are seeking a Peer Advisor to
connect with and perhaps walk you to this
meeting, the Lawyers Assistance Program
can arrange this and can be reached at
206-727-8268.

WSBA Practice Management
Assistance
The WSBA offers free resources and education on law practice management
issues, including financial management,
marketing and client retention, and technology. For more information, visit www.
wsba.org/pma.

Lending Library
The WSBA Lending Library is a free service to WSBA members offering the
short-term loan of books on health and
well-being as well as the business management aspects of your law office. You
can view available titles at www.wsba.
org/library. Books may be borrowed by
any WSBA member for up to two weeks.
If you live outside of the Seattle area,
books can be mailed to you; you will be
responsible for return postage. For walkin members, we recommend calling first
to check availability of requested titles.
To arrange for a book loan or to check
availability, visit www.wsba.org/library.
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Need to Know

Get Discounts on New Software
and Services

Professionalism in Practice

Attorney
William White

Looking to build up your practice? Visit the
Practice Management Discount Network
for discounts on tools to help you improve
your legal service delivery — featuring
practice management software, credit
card processing, and more. Visit www.
wsba.org/discounts to get started.

Nominated by
Mark Arend

Casemaker Online Research
Casemaker is a powerful online research
library provided free to WSBA members.
Read about this legal research tool on
the WSBA website at www.wsba.org/
casemaker. As a WSBA member, you already receive free access to Casemaker.
We have now enhanced this member
benefit by upgrading to add Casemaker+ with CaseCheck+ for you. Just like
Shepard’s® Citations and KeyCite®,
CaseCheck+ tells you instantly whether
your case is good law. If you want more
information, you can find it on the Casemaker website, or call 877-659-0801
and a Casemaker representative can
discuss these features with you. For help
using Casemaker, call the WSBA Service
Center at 800-945-WSBA or 206-443WSBA.

Quick Reference
Usury Rate
The maximum allowable usury rate
can be found on the Washington State
Treasurer’s website at https://tre.wa.gov/
partners/for-state-agencies/investments/
historical-usury-rates/.

Dishing up
free CLEs!
The WSBA invites you to lunch and learn while
earning 1.5 CLE credits. And the tab is on us!
The WSBA hosts a 90-minute, live webcast CLE at
noon on the last Tuesday of the month.

Mark your calendars now!
To register and for more information,
visit www.wsbacle.org.
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o understand the extent of William “Bill” White’s professionalism,
ethics, and civility, you should know that the person who nominated him for a WSBA Professionalism in Practice (PiP) award was his
opposing counsel.
This was following a civil anti-harassment case in which it was clear
that both parties were incapable of any form of communication about
resolution. It seemed destined for court with little hope for mediation.
Then Bill stepped in.
First, he called opposing counsel to introduce himself and, respectfully, to discuss options for immediate resolution. It became clear that
Bill had some creative solutions that were good for both parties; the
hard part was working with his own client to move past emotion and
show the value of setting aside differences to end the case.
“Bill proceeded to encourage his client to resolve the matter,” said
Mark Arend, the opposing counsel who nominated Bill. “He did so in
a manner by which it was clear that he respected his client above all,
advised his client extremely well under the law and in practicality, and
had worked hard to earn his client’s deep and unwavering respect.”
The solution was good for both parties and, with his client on board,
Bill brought the solution to the court, which was quite receptive as well.
“Bill’s respect for the court was exemplary,” Arend recalls. “Even [the
opposing] client was complimentary of Bill’s demeanor and approach
to the case. In the end, everyone was satisfied and I gained a friend in
Bill. Bill’s professionalism in practice is truly the standard by which to
measure attorneys and is worthy of recognition.” NWL

Have you witnessed an act of outstanding professionalism by a WSBA
member? Please submit a PiP nomination using the form at www.wsba.
org/for-legal-professionals/member-support/professionalism. The
WSBA presents these awards continually throughout the year—often in
a surprise delivery, à la Publishers Clearing House!—in recognition of
legal professionals who advance the rule of law through day-to-day acts
of integrity, respectfulness, cooperation, and customer service. Email
barleaders@wsba.org for more information.

Discipline and Other
Regulatory Notices
These notices of imposition of disciplinary sanctions and actions are published pursuant to Rule 3.5(c) of the Washington
Supreme Court Rules for Enforcement of Lawyer Conduct. Active links to directory listings, RPC definitions, and documents
related to the disciplinary matter can be found by viewing the online version of NWLawyer at http://nwlawyer.wsba.org
or by looking up the respondent in the legal directory on the WSBA website (www.wsba.org) and then scrolling down to
“Discipline History.” As some WSBA members share the same or similar names, please read all disciplinary notices carefully
for names, cities, and bar numbers.

Disbarment

Suspension

Lorn Walberg (WSBA No. 32730, admitted
2002) of Meridian, ID, was disbarred, effective 4/06/2018, by order of the Washington
Supreme Court. The lawyer’s conduct
violated the following Rules of Professional
Conduct: 1.3 (Diligence), 1.4 (Communication), 1.5 (Fees), 1.7 (Conflict of Interest: Current Clients), 1.15A (Safeguarding
Property), 1.16 (Declining or Terminating
Representation), 8.1 (Bar Admission and
Disciplinary Matters), 8.4 (Misconduct). Sachia Stonefeld Powell acted as disciplinary
counsel. Lorn Walberg represented himself.
Patrick A. Espana was the hearing officer.
Anthony A. Russo was the settlement hearing officer. The online version of NWLawyer
contains links to the following documents:
Order Approving Stipulation to Disbarment;
Stipulation to Disbarment; and Washington
Supreme Court Order.

Lyle Bradley Bosket (WSBA No. 35707, admitted 2004) of Salem, OR, was suspended
for 30 days, effective 2/01/2018, with all of
that suspension stayed pending the successful completion of the one-year term of
probation imposed by the State of Oregon,
by order of the Washington Supreme Court
imposing reciprocal discipline in accordance
with an order of the Oregon Supreme Court.
Joanne S. Abelson acted as disciplinary
counsel. Mark J. Fucile represented Respondent. The online version of NWLawyer
contains a link to the following document:
The Washington Supreme Court Order.

Resignation in Lieu of Discipline
Jeffrey Thomas Parker (WSBA No. 22944,
admitted 1993) of Seattle, resigned in lieu
of discipline, effective 4/11/2018. The lawyer
agrees that he is aware of the alleged misconduct in disciplinary counsel’s Statement
of Alleged Misconduct and rather than
defend against the allegations, he wishes
to permanently resign from membership in
the Association. The Statement of Alleged
Misconduct reflects the following violations
of the Rules of Professional Conduct:
1.3 (Diligence), 1.4 (Communication), 1.5
(Fees), 1.15A (Safeguarding Property), 3.2
(Expediting Litigation), 8.1 (Bar Admission
and Disciplinary Matters), 8.4 (Misconduct).
Marsha Matsumoto acted as disciplinary
counsel. Leland G. Ripley represented
Respondent. Christopher C. Pence was
the hearing officer. The online version of
NWLawyer contains a link to the following
document: Resignation Form of Jeffrey
Thomas Parker (ELC 9.3(b)).

William Robert Brendgard (WSBA No.
21254, admit ted 1991) of Vancouver,
was suspended for 30 months, effective
2/21/2018, by order of the Washington Supreme Court. The lawyer’s conduct violated
the following Rules of Professional Conduct:
1.4 (Communication), 1.5 (Fees), 1.16 (Declining or Terminating Representation), 8.1
(Bar Admission and Disciplinary Matters),
8.4 (Misconduct). Natalea Skvir acted as
disciplinary counsel. William Robert Brendgard represented himself. Evan L. Schwab
was the hearing officer. Linda D. O’Dell was
the settlement hearing officer. The online
version of NWLawyer contains links to the
following documents: Order Approving
Stipulation to 30 Month Suspension; Stipulation to Suspension Following Settlement
Conference Conducted Under ELC 12.12(b);
and Washington Supreme Court Order.
Erica Nicole Davis (WSBA No. 30035, admitted 2000) of Kennewick, was suspended for
two years, effective 4/06/2018, by order of
the Washington Supreme Court. The lawyer’s conduct violated the following Rules
of Professional Conduct: 1.3 (Diligence),
1.4 (Communication), 1.5 (Fees), 1.16 (Declining or Terminating Representation), 3.2
(Expediting Litigation), 8.1 (Bar Admission

and Disciplinary Matters), 8.4 (Misconduct).
Craig Bray acted as disciplinary counsel.
Erica Nicole Davis represented herself. Randolph O. Petgrave, III was the hearing officer.
The online version of NWLawyer contains
links to the following documents: Hearing
Officer’s Decision; Disciplinary Board Order
Declining Sua Sponte Review and Adopting
Hearing Officer’s Decision; and Washington
Supreme Court Order.

Reprimand
Matthew Ian Cooper (WSBA No. 13100, admitted 1983) of Bellevue, was reprimanded,
effective 1/16/2018, by order of the hearing
officer. The lawyer’s conduct violated the
following Rules of Professional Conduct:
1.15A (Safeguarding Property), 1.15B (Required Trust Account Records). Francesca
D’Angelo acted as disciplinary counsel.
Stephen Christopher Smith represented
Respondent. Rebecca L. Stewart was the
hearing officer. Christopher C. Pence was
the settlement hearing officer. The online
version of NWLawyer contains links to the
following documents: Notice of Reprimand.
Krista L. White (WSBA No. 8612, admitted
1978) of Sammamish, was reprimanded,
effective 1/11/2018, by order of the hearing
officer. The lawyer’s conduct violated the
following Rules of Professional Conduct:
1.15A (Safeguarding Property), 1.15B (Required Trust Account Records). Francesca
D’Angelo acted as disciplinary counsel. Kurt
M. Bulmer represented Respondent. Karen
A. Clark was the hearing officer. Stephen
J. Henderson was the settlement hearing
officer. The online version of NWLawyer
contains links to the following documents:
Notice of Reprimand.
Walter O. Peale III (WSBA No. 7889, admitted 1977) of Shoreline, was reprimanded,
effective 12/12/2017, by order of the hearing
officer. The lawyer’s conduct violated the
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following Rules of Professional Conduct:
1.15A (Safeguarding Property), 1.15B (Required Trust Account Records). Jonathan
Burke acted as disciplinary counsel. Walter
O. Peale III represented himself. Lisa J.
Dickinson was the hearing officer. The online
version of NWLawyer contains links to the
following documents: Notice of Reprimand.

Interim Suspension
David Hunter Bjornson (WSBA No. 15228,
admitted 1985) of Missoula, MT, is suspended from the practice of law in the State of
Washington pending the outcome of disciplinary proceedings, effective 4/06/2018,
by order of the Washington Supreme Court.
This is not a disciplinary sanction.
Robert Joseph La Rocco (WSBA No. 42536,
admitted 2010), of Bellingham, is suspended
from the practice of law in the State of
Washington pending the outcome of disciplinary proceedings, effective 2/12/2018,
by order of the Washington Supreme Court.
This is not a disciplinary sanction.

September 14, 2018

UPCOMING
WSBA
CONFERENCES
AROUND
THE STATE

Elder Law Conference
The Conference Center
at Seattle-Tacoma
International Airport

September 20-21, 2018
Criminal Justice Institute
Washington Criminal Justice
Training Commission, Burien

September 21-22, 2018
Solo and Small Firm Conference
Lynnwood Convention
Center, Lynnwood

www.wsbacle.org
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Transfer to Disability Inactive
Status
Scott Alexander Candoo (WSBA No. 7815,
admitted 1977) of University Place, was by
stipulation transferred to disability inactive
status, effective 3/16/2018. This is not a
disciplinary action.
Pamela Ann Paudler (WSBA No. 22310,
admitted 1992) of Lynnwood, was by stipulation transferred to disability inactive
status, effective 1/19/2018. This is not a
disciplinary action.

NWLawyer
is the only publication that reaches
all active WSBA members.
To get your ad in the next issue,
contact Jeff Adams at SagaCity Media.

jadams@sagacitymedia.com

Representing Victims of

Mesothelioma
THE NORTHWEST’S LEADING ASBESTOS LITIGATORS
At Bergman Draper Oslund, we have just one practice area;
we represent families struggling with mesothelioma and
other asbestos related cancers and diseases.
We are the largest plaintiff asbestos firm in the Northwest
with decades of experience and over $700 million in
recoveries for Washington and Oregon clients.

821 2nd Avenue, Suite 2100
Seattle, WA 98104
(206) 957-9510

www.bergmanlegal.com

(888) 647-6007

900 SW 5th Avenue, Suite 2000
Portland, OR 97204
(503) 548-6345

Nicoll Black & Feig
welcomes two new
associates to our team.
With Melinda Drogseth and
Shantrice Anderson we add two
courtroom-savvy litigators with
skills to complement our practice
and expand the range of services
we provide to our clients.

nicollblack.com
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Professionals

TRADEMARK
COPYRIGHT & PATENT
SEARCHES
Experienced Washington office
for attorneys worldwide
FEDERAL SERVICES
& RESEARCH

Attorney-directed projects
at all federal agencies in
Washington, D.C., including
USDA, TTB, EPA, Customs,
FDA, INS, FCC, ICC, SEC,
USPTO, and many others.
Face-to-face meetings with
Gov’t officials, Freedom of
Information Act requests,
copyright deposits, document
legalization at State Dept.
and embassies, complete
trademark copyright patent
and TTAB files.
COMPREHENSIVE

U.S. Federal, State, Common
Law, and Design searches.
INTERNATIONAL SEARCHING
EXPERTS

Our professionals average over
25 years experience each.
FAST

Normal 2-day turnaround with
24-hour and 4-hour service
available.

GOVERNMENT LIAISON
SERVICES, INC.
200 N. Glebe Rd., Ste. 321
Arlington, VA 22203

Tel: 703-524-8200
Fax: 703-525-8451
Toll Free: 1-800-642-6564

COMPUTER FORENSIC
• analysis
• incident response
• investigations
• testimony

DR. GORDON MITCHELL
The eSleuth

Ph.D. UW Electrical Engineering
CPP, CISSP, SANS GSEC & GCIH
fellow of ISSA and SPIE
legal.enquiries17@eSleuth.com
888-375-3884 • Future Focus, Inc
WA PI 1844
https://eSleuth.com

HOLMES & COMPANY, LLP
Fraud and Forensic Accounting
Economic Damages
Business Valuation
Commercial Litigation
Accounting and Tax Malpractice
White Collar Financial Crime
Expert Testimony
Full Service Public Accountants
Plaintiff and Defense
WILLIAM N. HOLMES
CPA, ABV, CVA, CFE

7128 SW Gonzaga Street, Suite 100
Portland, OR 97223
Tel: 503-270-5400
Fax: 503-270-5401

wnholmes@pdxcpas.com
www.pdxcpas.com

SELF-DIRECTED IRA
Warren L. Baker

Minutes from USPTO and
Washington, D.C.

Legal and tax consulting for nontraditional retirement account
investors. Avoid IRS scrutiny,
prohibited transactions, UBTI,
and other problems.

info@governmentliaison.com

Tel: 206-753-0305

www.governmentliaison.com
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warren@fairviewlawgroup.com

FREEDOM OF SPEECH
(See, e.g.,):

Yates v. Fithian,
2010 WL 3788272
(W.D. Wash. 2010)
City of Seattle v. Menotti,
409 F.3d 1113 (9th Cir. 2005)
State v. Letourneau,
100 Wn. App. 424 (2000)
Fordyce v. Seattle,
55 F.3d 436 (9th Cir. 1995)
LIMIT v. Maleng,
874 F. Supp. 1138 (W.D. Wash. 1994)
JAMES E. LOBSENZ
701 Fifth Avenue, Suite 3600
Seattle, WA 98104
206-622-8020

lobsenz@carneylaw.com
www.carneylaw.com

LAW FIRM BREAK-UPS
PARTNER DEPARTURES
AND EXPULSIONS
Discreet consultation and
litigation of partner withdrawals
or expulsions.
SMYTH & MASON, PLLC
have years of experience
successfully representing
departing partners, expelled
partners, and law firms. Operating
agreements, divisions of profits,
receivables, case files and clients;
redistribution of debt and costs.
Don’t go it alone.
SMYTH & MASON, PLLC
71st Floor, Columbia Center
701 Fifth Avenue, Seattle, WA 98104
Tel: 206-621-7100 • Fax: 206-682-3203

www.smythlaw.com

Professionals

LAWYER DISCIPLINE
AND LEGAL ETHICS

INVESTOR CLAIMS

is available for representation
in lawyer discipline matters and
advice on legal ethics issues.

Former NASD Series 7, 66 and
life/annuity insurance licensed
broker/investment advisor.
Available for consultation and
referrals in claims involving
broker/dealer error, fraud, and
investment suitability.

206-284-2282

COURTLAND SHAFER

Former Chief Disciplinary Counsel

Anne I. Seidel

1817 Queen Anne Ave. N., Ste. 311
Seattle, WA 98109
anne@anneseidel.com

www.anneseidel.com

John G. Llewellyn, PLLC
4847 California Ave. SW, Ste. 100
Seattle, WA 98116
Tel: 206-923-2889

courtland@llllaw.net

McGAVICK GRAVES, P.S.
Mediation and
Arbitration Group

Hon. Rosanne Buckner, Ret.
Barbara Jo Sylvester
Henry Haas
William P. Bergsten
Robert Beale
Cameron J. Fleury
Combined experience of over 250
years. Our team is ready to help
resolve your complex matters.
Please visit our website
for additional information.
McGAVICK GRAVES, P.S.
1102 Broadway, Suite 500
Tacoma, WA 98402
Local: 253-254-5900
Toll Free: 800-709-7015

www.mcgavickgraves.com

CIVIL APPEALS
Successful results in
personal injury, insurance,
family law, commercial,
and more.
JASON W. ANDERSON
Tel: 206-622-8020

anderson@carneylaw.com

New partner or
associate at your
firm?
Have a legal service to offer?
Advertise in NWLawyer’s
Announcements or
Professionals section!
Placing an ad is easy.
Email: advertisers@wsba.org

MEDIATION
Mac Archibald

Mac has been a lawyer in Seattle
for over 40 years. He has tried
a wide range of cases including
maritime, personal injury,
construction, products liability,
consumer protection, insurance
coverage, and antitrust law.
Mac has over 25 years of
experience mediating cases.
He has mediated over 2,000
cases including maritime,
personal injury, construction,
wrongful death, employment and
commercial litigation.
Mac has a reputation for being
highly prepared for every
mediation and for providing as
much follow-up as necessary.
LAW OFFICES OF
EDWARD M. ARCHIBALD

Mediation Services
22832 SE 5th Terrace
Sammamish, WA 98074
Tel: 206-903-8355
206-240-7878 • 206-953-7211
Email: mac@archibald-law.com

Connecting
Washington’s
Legal
Community

NWLawyer
Get published!

is looking for a
few good writers.
See your name in lights (well,
in ink, anyway) in NWLawyer!
If you have an article of interest
to Washington lawyers or have
been meaning to write one, see
page 4 for article submission
guidelines. NWLawyer relies
almost entirely on the generous
contribution of articles from
WSBA members and others.

Questions?
Contact nwlawyer@wsba.org.
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Announcements
DEBORA A. DUNLAP
is pleased to announce her availability to serve as a
Mediator and Arbitrator from her Seattle office to serve
major Western Washington counties and second Moses
Lake location to serve Eastern Washington counties.
Debbie is Mediation trained and has over thirty years of
litigation experience in plaintiff’s personal injury and
insurance defense cases in most Eastern and nearly all
Western Washington Counties. She has experience with
cases that have included: minor to catastrophic physical
injuries, psychological injuries, and wrongful death;
sexual torts, abuse, and harassment; commercial and
individual insurance policy bad faith, consumer protection,
and coverage; subrogation; commercial and individual
property losses; premises liability; construction defect;
contractor bonds; product liability; class action; school
district and municipality liability; asbestos and chemical
exposure; and land owner disputes such as boundary line,
adverse possession, tree cutting, waste, and nuisance.

Dunlap Mediation Services
www.dunlapms.com, debbie@dunlapms.com
Tel: 425-765-0078 Fax: 425-642-8700
3131 Western Avenue, Suite 410, Seattle, WA 98121
426 N. Crestview Drive Moses Lake, WA 98837

Worth Law Group
is pleased to announce

Bridget N. McBryde
has joined our firm.
Bridget focuses her practice on state and local
taxation, estate administration and planning,
probate, trust administration, taxation,
business succession planning,
charitable giving and non-profits.
Bridget attended Arizona State University for her
BS, Western Michigan University, for her JD and
University of Denver, for her LL.M in taxation.
Bridget joined WSBA in 1998 and
State Bar of Arizona in 2000.
6963 Littlerock Road SW, Tumwater WA 98512

worthlawgroup.com
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Floyd, PFlueger &
ringer, P.S.
is pleased to announce that

Anna K. Mitchell, Scott A. Beimer
and Neil S. Brown
have joined the firm as associates.
Floyd, Pflueger & Ringer’s diverse litigation team
emphasizes defense of complex civil litigation
matters, including medical malpractice and
professional liability, retail and premises liability,
construction claims (defect and injury), fire and
catastrophic events response, employment law
and transportation.
200 W. Thomas Street, Ste. 500, Seattle, WA 98119-4296

Tel 206-441-4455, Fax 206-441-8484

www.floyd-ringer.com

New partner or
associate at your
firm?
Have a legal service to offer?

Advertise in NWLawyer’s
Announcements
or Professionals section!
Placing an ad is easy.
Contact advertisers@wsba.org
or call 206-498-9860.

CLE Calendar
CLE seminars are subject to change. Please check with providers to verify information. To
announce a seminar, send information to clecalendar@wsba.org. Information must be received by
the first day of the month for placement in the f ollowing issue’s calendar.
BUSINESS LAW
WSBA Practice Primer: Business Law
Track — Turning Points
August 15, 22, 29, Seattle and webcast. 7
CLE credits (5.5 Law & Legal Procedure +
.5 Ethics). Presented by the WSBA; 800945-WSBA or 206-443-WSBA. www.
wsbacle.org

COLLABORATIVE LAW
Collaborative Law: A Foundation
August 21, Seattle and webcast. 3.5 CLE
credits (2.5 Law & Legal Procedure + 1 Other).
Presented by the WSBA; 800-945-WSBA or
206-443-WSBA. www.wsbacle.org

CONSTRUCTION LAW
Washington Construction Law
September 13-14, Seattle. 12.25 CLE credits (11.25 Law & Legal Procedure + 1 Ethics)/ Presented by The Seminar Group;
800-574-4852 or 206-463-4400; http://
www.tsgregistration.net/5853WSB

DATA SECURITY
Keeping it Under Your Hat: Trends in
Privacy and Data Security
August 14, Seattle and webcast. 3.25 CLE
credits (2.75 Law & Legal Procedure +
.5 Other). Presented by the WSBA; 800-945WSBA or 206-443-WSBA. www.wsbacle.org

GENERAL
Self-Care and Stress Management
August 7, Webinar. 1 Ethic CLE credit. Presented in partnership with the WSBA Solo
and Small Practice Section; 800-945-WSBA
or 206-443-WSBA. www.wsbacle.org

with the WSBA World Peace Through Law
Section; 800-945-WSBA or 206-443WSBA. www.wsbacle.org

Washington Law and Practice
Refresher Day 1: Legal Research and
Ethics
August 30, Webcast. 8 CLE credits (4.5 Ethics + 3 Law & Legal Procedure + .5 Other).
Presented by the WSBA; 800-945-WSBA
or 206-443-WSBA. www.wsbacle.org

Washington Law and Practice
Refresher Day 2: Black Letter Law
August 31, Webcast. 7 CLE credits (1.25
Ethics + 5.75 Law & Legal Procedure). Presented by the WSBA; 800-945-WSBA or
206-443-WSBA. www.wsbacle.org

LABOR & EMPLOYMENT LAW
Labor & Employment Law
August 23-24, Seattle & webcast. 11.25
CLE credits. Presented by The Seminar
Group; 800-574-4852 or 206-463-4400;
http://www.tsgregistration.net/5851WSB

LEGAL LUNCHBOX
August Legal Lunchbox
August 28, webcast. 1.5 CLE credits. Presented by the WSBA; 800-945-WSBA or
206-443-WSBA. www.wsbacle.org

LIMITED PRACTICE OFFICER
Limited Practice Officer Refresher
August 23, Seattle and webcast. 7 CLE credits (4.5 Law & Legal Procedure + 2.5 Ethics).
Presented by the WSBA; 800-945-WSBA or
206-443-WSBA. www.wsbacle.org

LITIGATION

Space Law: Pursuing Peace Instead
of War

Examining the Evidence: Winning
Strategies for Success

August 27, Webinar. 1.5 Law & Legal Procedure CLE credits. Presented in partnership

August 10, Seattle & webcast. 6 CLE
credits (5.25 Law & Legal Procedure + .75

Ethics). Presented in partnership with the
WSBA Litigation Section. 800-945-WSBA
or 206-443-WSBA. www.wsbacle.org

NEW MEMBER
Financial Focus
August 22, Seattle & webcast. 2 Other CLE
credits. Presented by the WSBA; 800-945WSBA or 206-443-WSBA. www.wsbacle.org

PRO TEM TRAINING
Attorney Training for Service as Pro
Tem Judge in District and Municipal
Court
August 24-25, Seattle & webcast. 9 CLE
credits (2.5 Ethics + 1.25 Law & Legal Procedure + 5.25 Other). Presented in partnership with the District and Municipal
Court Judges Association (DMCJA); 800945-WSBA or 206-443-WSBA. www.
wsbacle.org

REAL PROPERTY
Developing Contaminated and
Blighted Properties
August 16, Seattle. 6 Law & Legal Procedure CLE credits. Presented by The Seminar
Group; 800-574-4852 or 206-463-4400;
http://www.tsgregistration.net/5906WSB

Hot Topics in Residential LandlordTenant Law
August 27, Webinar. .75 Law & Legal Procedure CLE credit. Presented in partnership
with the WSBA Real Property, Probate &
Trust Section; 800-945-WSBA or 206443-WSBA. www.wsbacle.org

WATER LAW
Water Law in Central Washington
August 16-17, Ellensburg & webcast. 11.5
CLE credits. Presented by The Seminar
Group; 800-574-4852 or 206-463-4400;
http://www.tsgregistration.net/5799WSB
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POSITIONS AVAILABLE ADS
ARE ONLINE
JOB SEEKERS AND JOB POSTERS, positions available ads can be found online at
the WSBA Career Center. To view these
ads or to place a position available ad, go
to http://jobs.wsba.org.

TO PLACE A PRINT CLASSIFIED AD
RATES, DEADLINE, AND PAYMENT:
WSBA members: $50/first 50 words; $1
each additional word. Non-members:
$60/first 50 words; $1 each additional
word. Email text to classifieds@wsba
.org by the first day of each month
for the following issue (e.g., Jan. 1 for
the Feb. issue.) Advance payment required. For payment information, see
https://www.wsba.org/ads. For questions, email c lassifieds@wsba.org.

FOR SALE
Profitable Pacific Northwest intellectual
property practice that operates locally,
nationally and internationally. The practice is mobile and amenable to working out of a home office, with a flexible
month-to-month office lease available
for assignment to new ownership, if desired. This practice is thriving with owner’s discretionary earnings over $250,000
each of the last three (3) years! Contact
info@privatepracticetransitions.com or
call 253-509-9224.
Established estate planning, probate &
business law practice with offices in King
and Kitsap Counties. The practice/case
breakdown is 60% estate planning &
probate, and 40% real estate, business
law & bankruptcy. Call 253-509-9224
or email info@privatepracticetransitions.
com for more information.
Washington
guardianship
practice
that is completely turnkey and looking
for new ownership. The practice was
established in 2011 and has provided
high-quality professional guardianship
services to countless clients. Contact
info@privatepracticetransitions.com or call
253-509-9224.
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Thriving Kitsap County workers’ compensation practice that was founded in
1965 and has average gross revenues
over $900,000 the last three years. The
practice/case breakdown is 100% workers’
compensation. The practice is located in a
2,230 SF office building that is also available
for sale. Contact info@privatepracticetransitions.com or call 253-509-9224.

seeks new ownership. The practice/case
breakdown is 100% appeals. The current
owner, who is a Harvard Law graduate and
a top-rated lawyer, is ready to transfer her
goodwill to a new owner. If you’d like to be
your own boss and learn from one of the
best, this is the opportunity for you! Contact info@privatepracticetransitions.com
or call 253-509-9224.

Regional and international business law
practice with a stellar reputation and
average gross revenues over $550,000
the last three years. The practice/case
breakdown is 50% business law, 35%
estate planning, 10% general legal
services, and 5% intellectual property. The
practice is located in East King County in
a 2,000 SF leased office space. Contact
info@privatepracticetransitions.com
or
call 253-509-9224.

Portland-based family law practice that
is completely turnkey and poised for
growth. The practice/case breakdown is
100% family law. In 2017, the practice’s
gross revenue was over $400,000. The
owner, who is a top-rated lawyer in Oregon, is ready to transfer her goodwill and
provide mentorship to the new owner as
desired. For more details contact info@
privatepracticetransitions.com or call
253-509-9224.

Successful Kitsap County family law
practice with great growth potential and
a practice/case breakdown of 80% family law and 20% criminal law. The practice
is located in a desirable, fully-furnished
office space that is also for sale. Contact
info@privatepracticetransitions.com or
call 253-509-9224.

Successful East King County family law
practice that is completely turnkey and
poised for growth. The practice/case
breakdown is approximately 85% family
law, 10% estate planning, and 5% probate
& mediation/arbitration. For more details
contact info@privatepracticetransitions.
com or call 253-509-9224.

One-of-a-kind transactional law practice
serving Washington, Oregon and Idaho.
The owner runs the practice out of his
home which allows his profit margins
to be incredibly high at 88% in 2017. On
average the owner works approximately
15-20 hours per week and still manages
to bring in average gross revenues of
over $185,000 (2015-2017). Contact
info@privatepracticetransitions.com or
call 253-509-9224.

Incredible South King County family law
practice that is highly profitable with an
amazing reputation. The firm handles divorce,
child custody and visitation, relocation, nonparental/grandparent custody, and military
family-related matters, with average billings
per client exceeding $10,000! Contact info@
privatepracticetransitions.com or call 253509-9224.

King County personal injury practice with
average gross revenues of over $520,000
the last three years (2015-2017). The
practice/case breakdown is 98% personal
injury, and 2% other. Contact info@
privatepracticetransitions.com or call
253-509-9224.
Successful Oregon appellate practice that
is highly reputable within the community

Extremely profitable Pierce County family
law practice that is growing substantially
year-over-year with gross receipts of over
$1.5M in 2017. The office space is beautiful and
the team is tremendous. This is an incredible
opportunity you do not want to miss!
Contact info@privatepracticetransitions.
com or call 253-509-9224.
Pierce County-based insurance defense
practice with longstanding clients and an
established transition plan that will set any
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new owner up for success. With revenues
exceeding $900,000 each of the last three
years, this is a great opportunity. Contact
info@privatepracticetransitions.com or
call 253-509-9224.

comp, 10% bankruptcy, and 5% estate
planning and real estate work. Don’t
let this one get away. Contact info@
privatepracticetransitions.com or call 253509-9224.

Profitable Pierce County general practice
with a focus in estate planning, real estate
& civil litigation. With a unique service
offering this practice is seeing consistent
growth and revenue over the last three
years. This is a truly amazing opportunity
with a turnkey operation including an option to purchase the office building. Contact info@privatepracticetransitions.com
or call 253-509-9224.

Highly Profitable Whatcom County criminal defense & personal injury practice
with revenues in excess of $1,000,000.
You won’t find a better criminal practice on
the market today. The approximate breakdown, by revenue, is 80% criminal law and
20% personal injury and infractions. Contact info@privatepracticetransitions.com
or call 253-509-9224.

Million dollar profit Clark County personal
injury practice that has been in business
for more than 12 years. The practice has an
average net income of over $1,050,000 the
last three (3) years, and the owner desires
to sell the practice as a turn-key operation.
The practice/case breakdown is 100% personal injury cases. The practice is located
in a 3,200 SF fully furnished building that
is also available for sale! Contact info@
privatepracticetransitions.com or call
253-509-9224.
Growing Tri-Cities general law practice
that has seen 22%, 36%, and 25% growth
over the last three years. Offering a variety
of services, including family law, criminal
law, and estate planning, this business is
truly a “one stop shop” for its clients. Contact info@privatepracticetransitions.com
or call 253-509-9224.
East King County real estate & estate
planning practice that has been operating
for more than 40 years! A true staple in the
community, the practice offers a variety
of services, focusing on estate planning
(35%) and real estate (25%). Contact
info@privatepracticetransitions.com
or
call 253-509-9224.
Thriving Eastern Washington practice
that includes a piece of history and
excellent revenues. Case breakdown is
approximately 40% criminal law, 25%
plaintiff’s personal injury, 20% workers’

Thriving Seattle-based immigration law
practice that is truly turn-key and ready
for new ownership. The practice brought
in over $615,000 in gross receipts in 2017.
Don’t miss this opportunity to learn from
one of the state’s best immigration lawyers.
Contact info@privatepracticetransitions.
com or call 253-509-9224.
Highly reputable & well-rounded Pierce
County law practice that was established
in 1967 which equates to over 50 years of
client acquisition and goodwill to be transferred to the new owner! The practice/
case breakdown is 39% estate planning/
probate/wills, 37% personal injury, 7%
corporate/business/real estate/litigation,
and 16% other. For more details contact
info@privatepracticetransitions.com
or
call 253-509-9224.
Thinking about buying or selling a practice? If you are, we can help you! Guaranteed. Private Practice Transitions, Inc.
is the preeminent provider of specialized
brokerage services in the Northwest, catered specifically to the owners of professional services businesses – like you! We
have countless buyers and sellers waiting
for the right opportunity. Take control
of your tomorrow by calling us today at
253-509-9224 or checkout our website at
www.privatepracticetransitions.com.

SERVICES
Digital forensics examiners for civil liti-

gations; industry certified examiners with
15+years in digital forensics experience.
Services available for noncriminal cases.
Visit www.nandforensics.com or email
info@nandforensics.com for more information. John, owner, can be reached at
253-501-7825.
Forensic document examiner retired from
the Eugene Police Department. Trained by
the U.S. Secret Service and U.S. Postal Inspection Service. Court-qualified in state
and federal courts. Contact Jim Green at
888-485-0832.
Nationwide
corporate
filings
and
registered agent service. Headquartered
in Washington state. Online account to
easily manage 1–1,000 of your clients’ needs.
www.northwestregisteredagent.com; 509768-2249; sales@northwestregisteredagent.
com.
Appraiser of antiques, fine art, and
household possessions. James KempSlaughter, FRSA, with 41 years’ experience
in Seattle for estates, divorce, insurance,
and donations. For details, see http://
jameskempslaughter.com; 425-949-7964;
or Comptonhouse65@gmail.com.
Gun rights restored! Your client lost gun
rights when convicted of a felony or DV
misdemeanor, but in most cases can restore rights after a three- or five-year
waiting period. AV-rated lawyer obtains Superior Court restoration orders
throughout Washington. David M. Newman, The Rainier Law Group. Contact: 425748-5200 or newman@rainierlaw.com.
Conquer your fear of public speaking and
win! Harvard trained psychologist will help
you build your confidence and deliver in
the courtroom. Start enjoying the art of
public speaking. Today. Easy to schedule.
Convenient, remote appointments (mornings, afternoons & evenings) now available. Contact: drdaviskbrimberg.com or
206-348-2257.
Emerald City Attorney Network. Top
contract attorneys and paralegals. Want
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increased revenue and free lunch? Let us
turn your excess work into billable hours.
Increase profit. Satisfy waiting clients.
Let us take you to lunch or bring lunch for
your office and discuss how we can help.
www.emeraldcityattorneynetwork.com.
206-388-7808. andy@emeraldcityattorneynetwork.com.
Attorney with extensive research and
writing experience drafts briefs and motions for busy attorneys. Reasonable rates.
Prompt turnaround times for trial and appellate briefs, motions for summary judgment, interrogatories and LEXIS research.
Legal experience includes superior court
clerkship. Excellent references! Elizabeth
Dash Bottman, WSBA #11791, ebottman@
gmail.com, 206-526-5777.
Legal research and writing attorney.
Confidential legal research, drafting of
pleadings, formatting, and citation checking
for trial- and appellate-level attorneys.
Professional, fast, and easy to work with. Call
Erin Sperger at 206-504-2655. Sign up for free
case law updates at www.LegalWellspring.
com; erin@legalwellspring.com.
Brief and motion writer with extensive
state/federal litigation experience available as contract lawyer. Summary judgments, basic pleadings, declarations,
trial briefs, appeals, research memos,
discovery drafting. Excellent references.
Reasonable hourly rate. Superb Avvo
rating. Lynne Wilson at 206-328-0224 or
LynneWilsonAtty@gmail.com.
Make your web copy shine! Freelance writer,
and attorney of 15+ years, ready to perfect
your: web content, blog posts, newsletters,
marketing materials, white pages, eBooks,
etc. 100% professional and reliable. Almost
a decade of professional writing/marketing experience. Dustin Reichard; dustin@
drwrites.com or 206-451-4660. Please visit
www.drwrites.com for more information.

SPACE AVAILABLE
Two furnished office spaces available one
block from the Pierce County Superior

74 NWLawyer |

JUL 2018

Court building. Can be rented separately
or as a unit with or without a furnished
secretarial space. All you need is your
laptop and copy machine. Rent includes
use of fax, library, 2 conference rooms,
receptionist services and a collegial environment. Use of telephone system also
included as well as ample parking for you
and your clients. Contact Terry McCarthy
or Julie @ 253-272-2206
Downtown Vancouver, WA Class A type
space – at 1610 C Street. 1 or 2 large offices
and secretarial space available in collegial
legal office. Access to conference room,
kitchen, work area and copy/scanner. Very
reasonable rates. Contact Karey at 360750-0673 or Juliet at 360-693-1630.
Small Seattle office space in remodeled
building on 14th and Yesler. Perfect for 1-2
attorneys and a staffer. Secure building,
exposed brick walls, small kitchen plus
three rooms and two parking spaces. Furnished or unfurnished. One-year sublease
with option to negotiate an additional
lease. $1,950. Contact Lizanne Padula
425-883-2883.
Downtown Seattle offices for sublease
on 32nd floor, available July 31 but possibly earlier. Unobstructed view to the west
and north, over the Ferris wheel, 10 x 14.
Sweeping unobstructed view west and
north, 20 x 14. Inside office, no view, 9.6
x 15. Reception, mail service, shared conference room 26 x 14 with high definition
video, kitchen, high speed copier/scanner,
and option to participate in IP telephone
system and high speed internet is available. Please call Laurie @ 206-621-0600
or lcolman@thorntonmostullaw.com.
Western view partner office in downtown Seattle (1 or 2 available) professional
and collegial environment. Receptionist
services, conference rooms included.
Workstation also available. Cross referrals possible/encouraged, particularly
for practices emphasizing employment,
family law or general litigation. Per Office
$1,555, Workstation $440, lock in rates
before increase due September 2019. Op-

tional Parking Space(s) $350 ea/mo. One
year lease required, flexible thereafter.
Contact audra@amicuslawgroup.com or
206-624-9410.
25th Floor, Wells Fargo Center, Third &
Madison, Seattle. Share space with business, IP, and tax/estates firm, and PI,
bankruptcy, litigation, and family law attorneys. Includes receptionist, telephone
answering, conference rooms, library,
kitchen, fitness center. Fiber Internet, new
phones, copier, scanner, fax, furnishings
available. $1,325/mo. Nearby assistant
space $400/mo. 206-382-2600.
Executive and virtual office suites
available now! Downtown Seattle,
Safeco Plaza Building, 32nd Floor. Join
our network of attorneys! Includes
fiber internet, receptionist, conference
rooms, kitchen facilities, notary services,
fitness center. Support services such as
telephone answering, copier, fax also
available. Starting at $60/month. 206624-9188 or adm@bscofficespace.com or
www.bscofficespace.com.

VACATION RENTALS
Paris apartment at Notre Dame. Vacation
rental. Elegant two-bedroom, 1.5-bathroom apartment in the heart of Paris,
owned by WSBA member. 202-285-1201
or angpolin@aim.com.

FOR SALE
Cherrywood desk for sale. Retired attorney has solid cherrywood gentlemen's
desk for sale. The 25-year-old, 7-drawer
desk is in very good condition. The Bob
Timberlake designed desk manufactured
by Lexington Furniture Industries is 6' long,
38" wide, and 30.5" tall. $1200 obo. 206661-7976

WILL SEARCH
If you have any information regarding a
Will prepared for Theodore Oliver Braida,
please contact B. David Thomas at 425822-5454; david@davidthomaslaw.com

EXPERIENCE
TENACITY
JUDGMENT
DISPUTE

RESOLVED
ADR Solutions
· All panelists are former Washington State
Superior Court judges

· Mediation, arbitration, hearing officer, special
master and litigation consultation

· Talented and responsive staff
· Comfortable mediation conference rooms
· Arbitration courtroom with audio/visual
technology and party breakout rooms

CHARLES S. BURDELL JR.

Former King County Superior Court Judge

GEORGE FINKLE

Former King County Superior Court Judge

STEVE SCOTT

Former King County Superior Court Judge

BRUCE HELLER

Former King County Superior Court Judge

PARIS K. KALLAS

Former King County Superior Court Judge

LARRY A. JORDAN

Former King County Superior Court Judge

LINDA LAU

Former Appellate and Superior Court Judge

PALMER ROBINSON

Former King County Superior Court Judge

Joshua Green Building · 1425 Fourth Avenue · Suite 300
Seattle, Washington 98101 · 206.223.1669 · jdrllc.com
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Patrick Schultheis
Bar No. 28723
Law School: University of Chicago

Patrick Schultheis and his friends
have been playing a game of tag for
nearly 30 years and their story has now
been made into a movie called Tag. You
can find our full Q&A with Schultheis
about the game online at NWSidebar.
 I became a lawyer because my
father was a long-time judge in
Spokane, so I was familiar with the
profession and I thought it would be
a good way to employ my analytical
skills in a way that was interesting.
 My greatest accomplishment as a
lawyer is starting the Seattle office
of Wilson Sonsini Goodrich & Rosati.
 Technology has changed the
practice of law by enabling lawyers
to practice anywhere they happen
to be.
 I enjoy reading spy novels. They
take my mind off work before I go
to sleep.
 Nobody would ever suspect that
I am a great cook.
 My best recipe I make at home is
Yemen’s lamb stew.
 My favorite place in the Pacific
Northwest is the first tee at Aldarra
Golf Club.
 My fondest childhood memory
is exploring the woods behind my
parents’ home on Five Mile Prairie,
north of Spokane.
 This is on my bucket list: Watching Stanford play in, and win, the
college football national championship game.
 This makes me smile: Seeing young
lawyers really dig into a complicated issue and come up with a
creative solution.
 You’ll find me outside in the Northwest doing this: Playing golf.
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 My favorite band/musical artist is
Drive-By Truckers.
 My first car was a 1965 Chevy
pickup.
 If I could get free tickets to any
event, I would go to The Masters.
 My hero is William F. Buckley, Jr.
 I would like to learn Arabic. I love
to travel in the Middle East, but have
not yet found the time to learn the
language.
 During my free time I play golf,
smoke cigars, cook, and play tag
(but only in February). In 1990, a
group of my friends from Gonzaga
Prep and I started playing tag (yes,
the childhood game) during the
month of February as a way of staying in touch after we had graduated
from college and law school (in
my case) and started our careers.
… We have been playing the game
ever since. A reporter from the Wall
Street Journal found out about our
game, and the Journal published
a story about us in January 2013.
… We did multiple print, radio, and
television interviews. New Line
Cinema bought the movie rights to
our story, and Tag was released in
June 2018.

You wrote a contract governing the
game. What are the most important
rules in the contract? Three main
rules: February only, no touch-backs,
and the rule of honesty (if another participant asks “are you IT?” you must
answer truthfully or promptly).
What are some of the most memorable
tags that have occurred? There have
been some amazing tags. I got tagged
at my dad’s funeral in Spokane. It was a
great, classic tag—my dad would have
loved it.
To what lengths do Tag Brothers
go to avoid being tagged? I once
anticipated a tag on Feb. 27, as I was
returning home to SeaTac from a
business trip to Arizona. I evaded the
"Bruiser" (Rick Bruya), who was IT at
the time and waiting to tag me at baggage claim, by having my secretary
hire a town car driver to wait for me
at baggage claim with a sign that said
“Schultheis.” My car was parked at
the airport, so I stayed inside security,
went to another concourse, and made
it safely to my car. Meanwhile, the
Bruiser was waiting in vain right by
the town car driver.

My name is PATRICK J. SCHULTHEIS and I am a corporate lawyer at
Wilson Sonsini Goodrich & Rosati, P.C. I have been practicing law for
29 years, all of them at the same firm. In 1998, I moved from Palo Alto,
CA (WSGR’s headquarters), to Washington in order to open the firm’s
first branch office. Since that time, the Seattle office has grown from four
attorneys to more than 65 attorneys. I represent technology and life
sciences companies on all corporate law and securities law matters, from
raw startups to multibillion dollar companies. In 2017, I was named chair
of the firm’s Corporate Department, which consists of 400 lawyers around
the world.

We’d like to learn about you!
Email nwlawyer@wsba.org to request a questionnaire.

Every mistake has a solution.

Trust us with your DUI and Criminal Defense referrals. With more than 18 years of experience handling
these cases, we’ve seen just about everything. We know mistakes happen, and we know how to solve them. We
help our clients get the one thing they want more than anything else: their life back.

“You helped me through the worst time of my life. You touched me with your kindness, integrity
and honesty. I felt safe, respected and cared for as your client.” ~ M. Endale, Seattle, WA

BJAttorneys.com

•

Seattle Everett Tacoma

•

206.223.1601
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We’ve been firmly planting our wingtips
in the posterior of Injustice since 1993.

