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per month from the same contributor.

POLICE DOGS
I was dismayed by your publication of  
a puff piece regarding police dogs 
[“Police Dogs: Best Practices for Law  
Enforcement,” by Bremerton Police Chief 
Steve Strachan. NOV 2016 NWLaw-
yer]. Police dogs are regularly trained 
and utilized to intimidate, terrorize, 
and sometimes injure vulnerable  sus-
pects. The jaws of a German shepard can 
exert a bite force of 1,500 psi. Putting 
aside the BPD’s history in regard to ex-
cessive force in its treatment of criminal  
suspects, the article was neither scholarly, 
fact-based, or descriptive of “best practices.”

Andrew N. Becker, Port Orchard

FEDERAL PROSECUTION
Two articles  in the November and April 
2016 NWLawyer discuss the Sally Yates 
federal memorandum for prosecuting cor-
porations [“Federal Prosecution Trends in 
Washington,” by Patrick Preston and Jack 
Guthrie. NOV 2016 NWLawyer. “White Col-
lar Reform” by Patrick Preston. APR-MAY 
2016 NWLawyer]. Prosecutors are to extort 
management to investigate for the federal 
government and render all possible defen-
dants for prosecution, in exchange for which 
the government will give the company “co-
operation credit.” The terrifying impact  on 
corporate people is easily  imagined, and ev-
eryone, including counsel, can be a suspect. 
It’s like having moray eels eat a person’s 
insides until they drop over dead, or here, 
until they drop over willing to do anything 
the government wants. Prosecution should 
be public, not secret, and administered by 
accountable government, not victims. Per-
haps it’s also an unconstitutional depriva-
tion of life, liberty or property without due 
process of law to compel people by threats 
to work for the government. Most of the of-
fenses are political, not “real” crimes such 
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as stealing. The result is intimidation of all 
corporations so that they will  kneel to the 
government’s beck, most likely on issues 
such as global warming. All speculative, 
but pick any administration.  Perhaps it's 
also an unconstitutional deprivation of 
life, liberty or property without due pro-
cess of law to compel people by threats to 
work for the government.

Roger Ley, Svensen, Oregon

NOT A LADY

My enthusiastic thanks to Robin Haynes for 
bringing feminism front and center in the 
discourse for Washington state lawyers. I 
heartily agree with Robin’s perspective that 
feminism is for everyone who strives for eq-
uity, fairness, and mutual respect in society. 
And like Ms. Haynes, I am also not a lady.

Tera Schreiber, Seattle, WA

“I am not a lady,” declares our new WSBA 
president—in response to friendly advice 
from a senior male colleague to “just be a 
lady” as she accepts the reins of leadership 
[“I Am Not a Lady,” by Robin Haynes. NOV 
NWLawyer]. She then goes on to decry the 
label “lady” as indicative of “implicit bias” 
against women. What if a female colleague 
had advised our former male WSBA presi-
dent to “just be a gentleman” when he took 
over?  Would he have justifiably assumed 
that to be indicative of “implicit bias” 
against men?  Unlikely.

But our new “youngish woman in a 
professional leadership position” doesn’t 
stop with criticizing the term lady as 
someone who “behaves in a polite way 
[and] is demure, soft and often silent,” 
she goes on to claim that such descrip-
tions are “antonyms to terms associated 
with leaders—bold, strong, articulate.”   
Isn’t it possible to be polite and demure 
and still be strong and articulate?  Who 
says those qualities must be mutually 
exclusive?  

I frankly believe this admittedly 
young woman who professes to repre-
sent the entire Washington State Bar 
Association has much to learn about 

leadership. If she wants to lead an  
entire state of lawyers, that of necessity in-
cludes all the men as well as all the women, 
older as well as younger. Her quote that 
“women are better leaders because ‘wom-
en are necessarily efficient’ [at balancing 
professional and family life while] men 
cannot operate a vacuum,” is not only disin-
genuous but underscores her own “implic-
it bias” against the men she presumes to  
represent. In her prejudicial view of the 
world, women are obviously superior to 
men. What an “us vs. them” mentality! 
Just what we want in a leader of intelligent 
professional men and women. 

I have known many outstanding 
“lady lawyers” —women who not only 
represented their clients with skill 
and devotion, but who were polite and  
civil. And I might add, I’ve known many 
outstanding “gentlemen lawyers” who 
demonstrated those same qualities. 
I am convinced that people of either  
gender whose attitude and conduct  
reflect true professionalism can and do 
reach the top of their organizations. Statis-
tics alone do not explain why some do not!

Brian L. McCoy, Riverton, Utah

Our new president has made it abundantly 
clear that she is NOT a lady. [“I Am Not 
a Lady,” by Robin Haynes. NOV NWLaw-
yer]. Methinks she doth protest too much.

In the interests of parity, would she 
take exception as well to the use of 
the term “gentleman” as being unduly 
Victorian? In our increasingly coarse 
society, I think mutual respect is badly 
lacking. In my view, we have been well 
served by the terms she decries. Robin, 
you have a broad pallette offered to you 
as president to advance so many worth-
while initiatives to enhance the inter-
face between the client population and 
the legal community. Resist the temp-
tation to become a one-note wonder. 
We expect and look forward to so much 
more from you.

Wishing you the best as you enter 
your term as president.

Robert E. Repp, Marylhurst, Oregon

In the President’s November 2016 column 
[“I Am Not a Lady,” by WSBA President 
Robin Haynes. NOV NWLawyer], Ms. 
Haynes objects to the advice given her as 
she entered the WSBA presidency as (her 
own words) “a youngish woman.”   The  
advice was, “Just be a lady, kiddo.”

I wonder if a youngish man entering a 
similar leadership position should be of-
fended if advice is given him by an older 
woman stating, “Just be a gentleman, son.”

I am trying to parse the difference.

Marc Bond, Anchorage, Alaska

RESPONSE FROM THE AUTHOR:
I am sorry that you disagree with my choice 
to discuss openly the implicit and explicit bi-
ases, institutionalized sexism, and privilege 
that has affected women in our profession. 
The statistics support and reinforce the an-
ecdotal stories that have been and will con-
tinue to be shared. I have received literally 
hundreds of positive responses in the form 
of emails, phone calls, cards, and social me-
dia responses about this article from wom-
en and men saying that it's about time the 
WSBA talks about this openly. I wish that in 
2017 it didn't need to be discussed, but con-
tinuing to not prioritize it does not interest 
me. I am sorry that this platform does not 
speak to you personally.

WSBA President Robin Haynes, Spokane

CORRECTION: In “How to Earn CLE 
Credit for Pro Bono Service,” [DEC-JAN 
2017 NWLawyer] the article stated that 
there are two prerequisites for earning 
credit—completing two hours of pro 
bono training and giving a minimum 
of four hours of service. However, there 
are currently no training or minimum 
hours requirements for earning MCLE 
credit through pro bono service. The 
only requirement is that the pro bono 
legal services “are rendered through a 
qualified legal services provider as de-
fined in APR 8(e).” (APR 11 (e)(7)). Up 
to 24 MCLE credits may be earned by 
providing pro bono legal services. See 
wsba.org/mcle for more information or 
contact mcle@wsba.org.
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Linda Jenkins
NWLawyer Editor

Linda Jenkins is the editor of  NWLawyer and can be reached at  nwlawyer@wsba.org.

Once in a Lifetime

There is a children’s book that I’ve read to my twins many times called Granny’s Clan: A Tale of Wild 
Orcas by Sally Hodson. In it, we learned about a killer whale named J2 Granny—a member of Wash-
ington’s local orca population. Granny was believed to be over 100 years old. She was the matriarch 
of the critically endangered southern resident killer whale subspecies that lives right here in our 

Northwest waters. In the book, Granny is a leader, guiding her family through life and death, patiently imparting 
the survival skills she has learned over her long life in the Northwest.

After this introduction to J2 Granny, my family became curious about the lives of the other local orcas— 
my kids now proudly share their knowledge of the J, K, and L pods, calling them by the whimsical adopted 
names that researchers have given them, like Oreo, Cookie, Alki, and DoubleStuf. We have never visited a ma-
rine amusement park, but my children have learned to respect that in Washington, they live alongside beings 
that have identities, needs, and families of their own. So much of that is thanks to J2 Granny. 

As we were preparing this issue of NWLawyer, J2 Granny and J34 DoubleStuf died, leaving behind just 
78 of their population remaining. It is now possible that my children are fascinated by a species that will 
disappear in their lifetimes. The thought of that is chilling for me as a mother. At the same time, I am hopeful 
that the power of advocacy will bring positive change, as it so often does because of the dedicated and unwav-
ering commitment to justice of the courageous members of this legal community.

NWLawyer’s February cover story is a timely article on Northwest orcas and the law, exploring many complex 
legal issues currently surrounding our endangered southern resident killer whale population. Our orca cover 
art is an original work in collaboration with Native American artist and attorney Anthony Jones, a member of 
the Port Gamble S'Klallam tribe and an attorney with the Tulalip Tribes Office of Reservation Attorney. He 
writes about the killer whale’s place in Coast Salish beliefs and history as part of this issue. And if you love the 
sea as much as many of our members do, we have an informative practice area introduction to maritime law, 
a body of law that stretches back thousands of years, with important considerations for many practitioners 
today.

This issue is full of other great articles, including a wonderful account of the very first days of opening a law  
office. The author shares her diary of the highs and lows of hanging her shingle in a shared office space, and 
tells us what resources and services worked for her, including some from the WSBA. If you can offer some advice 
to her and others about how to open a law office, please send it our way. 

We also have articles on productivity tips for busy practitioners, web marketing ideas to help small firms, 
and advice about how to avoid burnout for high-achieving attorneys. The latter is by the WSBA’s Lawyer 
Assistance Program (LAP) manager, psychologist Dan Crystal. And we have an explanation of tax indemnity 
provisions by long-time Forbes columnist and tax attorney Robert W. Wood.

And as always, we welcome your comments. Send your letters to the editor and article ideas to us at 
nwlawyer@wsba.org.  NWL

Editor’sNote
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Paula C. Littlewood
WSBA Executive DirectorBarNotes

THE DIALOGUE CONTINUES

In December 2016, the WSBA Board of Governors (BOG) and Executive  
Management Team held a series of phone calls and an online chat with 
members in order to listen to you, and in particular to learn what services 
and benefits are most important to you.  In September 2016, the Board 

had voted to set the active license fee for attorneys at $449, $453, and $458 for 
the years 2018-2020.  This decision was the culmination of receiving member 
feedback and working with WSBA volunteers over the last several years in order 
to maintain and enhance the programs and services that members value, while 
keeping fees as low as possible for as long as possible by making program cuts, 
reducing staff and our programming footprint, renegotiating our lease and stra-
tegically using reserves.

In the wake of the Board’s September 2016 decision on license fees, a petition 
was circulated among the membership that, if passed, would have kept license fees 
at the 2017 level and tied any future increases to the Seattle-area consumer price 
index (CPI).  Under the WSBA Bylaws, such a petition must be signed by 5% of the 
active membership in order to require a vote on the petition.  While the requisite 
number of signatures was received and certified, the Supreme Court, acting under 
its plenary authority and explicitly under GR 12.1(b)(22), issued an order on Jan. 
5, 2017, stating that the fees set by the Board for 2018-2020 were reasonable, and 
that the fees that would be set if the petition were to pass were not reasonable nor 
was tying future fee increases to the CPI reasonable.

The Court acted in its administrative capacity, as the Court has sole and ex-
clusive authority over the regulation of the practice of law in the state as well 
as over the WSBA, both in relation to its regulatory work and other ancillary 
functions (see “What’s the Supreme Court Have to Do With It?” Sep 2016 NW-
Lawyer).  GR 12 specifically describes the Court’s authority to conduct a reason-
ableness review over license fees; however, the order did not address whether 
under the WSBA Bylaws the vote should still be held on the petition.

At its January 26-27 meeting, the Board considered this issue and voted 
to not hold a referendum vote on the license fee petition filed with the WSBA 
in December 2016.  The Board, after discussion and consideration of various  
options,  found that the petition did not qualify under GR 12, as required by the WSBA 
Bylaws on referenda, because of the Court’s order finding the fees set by the Board to 
be reasonable and finding the fee that would be set if the petition were to pass to be un-
reasonable. The Board further concluded that any vote would be fiscally unsound and 
futile given the Court’s order and that the outcome potentially could be in violation of a  
Supreme Court order.

with Robin L. Haynes, WSBA President
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While this procedural recitation of the 
affirmation of the 2018-2020 license fees 
is hopefully helpful, the important point 
we would like to stress is that none of the 
above means that we are not listening to 
our members.  In the coming months, we 
look forward to hearing more feedback 
and input about what services are valu-
able to you and how best we can support 
our members as we work to ensure that 
competent and qualified legal profession-
als are serving the public. We value your 
ideas, and are always interested in learn-
ing how best  to communicate with you.

In the coming months, Board mem-
bers will be reaching out in their dis-
tricts and through county and other bar 
associations to facilitate this dialogue. 
We are committed to additional town 
halls and online chats where members 
can provide continuing feedback.  As 
has been outlined over the last several 
years, the profession and our members 
are in a hugely changing landscape.  
The Board and staff endeavor to keep 
abreast of these shifts by continuously 
reviewing and enhancing programming, 
but the services and benefits are only as 
good as they are informed by all of you.

We hope you all will keep talking.  We 
are listening. NWL

PauLa LittLewood is the WSBA exec-
utive director and can be reached at 
paulal@wsba.org.

wsBa President roBin Haynes can be 
reached at robin@giantlegal.net.

“A COMBINATION LIKE NO OTHER” 

BEGINNING JANUARY 1, 2017, 

GREENE & MARKLEY WILL JOIN FORCES 
WITH PREMIER PACIFIC NORTHWEST 
FIRM WILLIAMS KASTNER.  

The combined firm will strengthen the experience and reputation 
both firms have enjoyed for many years. The firm will be known as 
Williams Kastner Greene & Markley in Oregon, and as Williams 
Kastner in Washington and Alaska.

1515 SW Fifth Avenue
Suite 600
Portland, OR 97201
Phone: 503.228.7967

2016 YEAR-END FINANCIAL  
STATEMENT AUDIT RESULTS

At the end of each year, the WSBA engages an independent certified public accounting firm to audit our 
financial statements. In addition to verifying financial statement accuracy, the auditors review, analyze, and 
test internal controls over reporting, management oversight, and various systems related to the WSBA’s 
finances and overall operations of the organization. 

The Budget and Audit Committee reviewed the fiscal year 2016 year-end financial results at its January 
2017 meeting. As in prior years, the WSBA received an “unmodified opinion” for the fiscal year ended 
Sept. 30, 2016. No adjustments were made, no material weaknesses were noted, and no management 
letter was issued. 

The results of this very positive audit indicate that the WSBA’s finances are accurate in all material aspects. For 
more information, the audit report and audited financial statements can be viewed at www.wsba.org/About-
WSBA/Financial-Info/Financial-Statements.

http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=9&exitLink=mailto%3Apaulal%40wsba.org
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=9&exitLink=mailto%3Arobin%40giantlegal.net
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=9&exitLink=http%3A%2F%2Fwww.wsba.org%2FAbout-WSBA%2FFinancial-Info%2FFinancial-Statements
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=9&exitLink=http%3A%2F%2Fwww.wsba.org%2FAbout-WSBA%2FFinancial-Info%2FFinancial-Statements
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RESOLUTION RE: A DAY OF REMEMBRANCE 

WHEREAS, WSBA's mission is to serve the public and its members, ensure the integrity of the 

profession, and to champion justice, and its Guiding Principles include advancing and promoting: access 

to the justice system; diversity, equality, and cultural understanding throughout the legal community; 

the public’s understanding of the rule of law and its confidence in the legal system; a fair and impartial 

judiciary; and the ethics, civility, professionalism, and competence of the Bar; 

WHEREAS,  during World War II the United States government imposed curfews, removal, and 

incarceration of more than 120,000 Japanese Americans, including U.S. citizens, residing in Washington 

and other western states, citing military necessity,  following President Franklin D. Roosevelt's Executive 

Order 9066 issued on February 19, 1942, and prosecuted those that did not comply; 

WHEREAS, lawyers and courts in Washington played a role in both the imposition and enforcement of 

these actions, and in the efforts 40 years later to vacate the convictions and obtain judgments of 

governmental misconduct in the legal cases; 

NOW, THEREFORE, BE IT RESOLVED: 

That WSBA recognizes February 19, 2017, the 75th anniversary of Executive Order 9066,  " A Day of 

Remembrance,"  as an opportunity to reaffirm WSBA's mission and Guiding Principles, review the 

lessons of the past for present and future generations of legal professionals and the public, and express 

its gratitude to the legal professionals and members of the public that stood up to champion justice for 

Japanese Americans during World War II and after, and to all legal professionals and members of the 

public that today continue to seek access to justice, integrity of the profession, and a fair and impartial 

judiciary committed to equity in the treatment of  all persons. 

Unanimously adopted by the Washington State Bar Association Board of Governors on January 27, 2017. 

Paula C. Littlewood 
___________________________________ 
Paula C. Littlewood 
Executive Director
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March 10, 2017  
Intellectual Property  
Institute
Washington State  
Convention Center, 
Seattle

June 23-25, 2017 
Family Law Section  
Midyear Conference
The Marcus Whitman, 
Walla Walla

May 5, 2017 
Senior Lawyers Section 
Annual Conference
Seattle Airport Marriott, 
SeaTac

July 14-15, 2017 
[new date] 
Solo and Small Firm  
Conference
Lynnwood Convention 
Center, 
Lynnwood

May 11-13, 2017 
Environmental and Land  
Use Law Section  
Midyear Conference 
Alderbrook Resort, 
Union

September 8, 2017 
20th Annual Elder Law  
Section Fall Conference
The Conference Center  
at Seattle-Tacoma  
International Airport,  
Seattle

June 9-11, 2017 
Real Property,  
Probate and Trust  
Section Midyear  
Conference 
The Marcus Whitman, 
Walla Walla

September 2017 
[Date to be determined] 
24th Annual Criminal  
Justice Institute 
[Seattle-area venue to  
be determined.]

UPCOMING CONFERENCES  
AROUND THE STATE

By joining a WSBA 
committee, board,  
or panel.

CommitteeBoard
VOLUNTEER

JudicialLeadership joinprofessionalism

D
IV

ERSITY

A
M

IC
U

S

Panel

NETWORK

CL
E

legislative

Get involved!

WSBA
Washington State Bar Association

Learn about open positions on the 
WSBA website: www.tinyurl.com/
WSBAvolunteers. Applications will be 
accepted from Jan. 6 to March 3. Most 
positions begin Oct. 1.

http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=11&exitLink=http%3A%2F%2Fwww.tinyurl.com%2FWSBAvolunteers
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=11&exitLink=http%3A%2F%2Fwww.tinyurl.com%2FWSBAvolunteers


Mark Johnson is pleased to introduce Michael Sprangers 

as an owner of Johnson Flora Sprangers PLLC.
If you contact Michael to congratulate him, please don’t mention that he is now also obligated on the firm’s line of credit.

2505 2nd Avenue, Suite 500, Seattle, WA 98121 • T (206) 386-5566  F (206) 682-0675 • johnsonflora.com

MICHAEL SPRANGERS               MARK JOHNSON

http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=12&exitLink=http%3A%2F%2Fwww.johnsonflora.com
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=12&exitLink=http%3A%2F%2Fjohnsonflora.com
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Robin L. Haynes
WSBA President

President’sCorner

I want to offer my perspective 
on what it means to engage in ally 
behavior. First, a caveat. I’m hardly 
an expert on ally behaviors, and 

I don’t have an academic background 
in diversity or allyship. What I do have 
is the perspective of someone who has 
been in the legal profession for nearly 
10 years, and I’ve served in WSBA lead-
ership for the last three years. In that 
time, I’ve met many effective, dedicated 
allies among our membership, but I’ve 
also seen places where we fall short of 
what we should expect of ourselves.

What are Ally Behaviors?
At its heart, I think of ally behavior as 
actions that support our colleagues who 
happen to be women, people of color, 
people with disabilities, members of 
the LGBTQ community, or members 
of other disadvantaged groups. This 
is particularly important when people 
from these groups encounter situations 
where they are treated differently or are 
subject to negative behavior based on 
those statuses. Ally behaviors take many 
forms, from the largely superficial to the 
more meaningful, and vary in terms of 
their reach—some forms of ally behavior 
support an individual, while others may 
support an entire group. Each has their 
time and place. Ally behavior is some-

Supporting Each Other  
and Holding Ourselves Accountable

As I mentioned in my last column, I think we cannot address  
  issues of sexism and bias without the support of the men in our  
   profession. No fight is won without the support of allies, and  

I want to praise allies and help them in their work. I asked former 
WSBA Governor Phil Brady to write a piece about being an ally. I have 
personally seen him speak up about bias, and I hope he can open the 
conversation on the importance of allies. 

— Robin Haynes

thing all of us can and should do, regard-
less of our background or membership 
in various disadvantaged or dominant 
power groups.1

Going Beyond Minimum Viable Allyship
For people from dominant power 
groups like myself, it is easy to fall into 
the trap of what John Porter2 refers to 
as “minimum viable allyship.” These 
are the public but not terribly mean-
ingful activities that many of us engage 
in—changing Facebook statuses or pro-
file pictures, posting statuses to social 
media indicating that you are at a par-
ticular protest to “confuse” law enforce-
ment, or other things that involve little 
or no risk to us. These behaviors pro-
vide minimal benefit to the intended 
audience beyond  a vague expression 
of support. Minimally viable allyship is 
not inherently bad, but it is not all we 
have to do.

It is important that we as a dominant 
power group go beyond these minimally 
viable allyship behaviors. It’s not enough 
to just say that we’re against racism or 
sexism or homophobia or ableism. We 
have to act, and be willing to act. This 
likely entails actual risk, be it physical, 
emotional, or career related. No one 
wants to be the person telling their col-
leagues that their actions are inappropri-

by Phil Brady

ALLIES IN THE LAW

"It’s not enough  
to just say that 
we’re against  
racism or sexism 
or homophobia  
or ableism. We 
have to act, and 
be willing to act."
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http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=13&exitLink=http%3A%2F%2Fistockphoto.com%2Fskodonnell


NWLawyer   |   FEB 201714

ate or may have an unintended impact 
on members of a particular group. If we 
think from the perspective of disem-
powered groups, we see the importance 
of our action. When the only person 
talking about sexist behavior is a wom-
an, or the only person talking about rac-

ist jokes is black, that individual is easily 
labeled and ostracized. 

We’ve seen a lot of negative reaction to 
WSBA President Robin Haynes for speak-
ing up about the sexism present in our 
profession. It’s on all of us, men and wom-
en alike, to change inappropriate conduct. 
People speaking out against discrimina-
tion need allies, among members of the 
same disadvantaged group and among 
the larger population.3 The advantage of 
support from members of the dominant 
group is that one disadvantaged person 
is not just speaking or acting for her indi-
vidual benefit. Support from others lends 
credibility, and the person speaking out is 
also less likely to be labeled or ostracized.

Take Meaningful Action
I tend to think about two broad catego-
ries of more meaningful action: 1) hold-
ing our peers accountable, and 2) creat-
ing and reinforcing safe spaces. 

Holding Our Peers Accountable
What do I mean by holding our peers 
accountable? Fundamentally, it’s about 
men standing up to sexism, white people 
standing up to racism, and hetero- and 
cis-individuals standing up to hetero-
sexism, homophobia, and transphobia. 
It sounds trite, but in some ways it boils 
down to that Homeland Security slogan: 
“If You See Something, Say SomethingTM.” 

If you hear someone make a sexist 

comment, ask him what he meant. If some-
one tells you a transphobic or ableist joke, 
ask her why she liked it or thought it was 
funny, and if she’d considered the impact 
the joke might have on a transgender in-
dividual or a person with a disability. This 
kind of intervention doesn’t have to be 

traumatic or dramatic—most people don’t 
intentionally set out to harm or offend, 
and many times they just haven’t thought 
through what they said or did. Pointing 
out the troubling behavior may be enough 
to make the speaker consider their actions 
more carefully. As an example, if someone 
is referring to an attorney as a “great wom-
an leader” or a “good lady lawyer,” you 
can respond with “she’s a great leader” or 
“she’s a good lawyer.”

This kind of behavior doesn’t go away 
when members of disadvantaged groups 
aren’t present — if anything, it’s likely to be 
less restrained and more prevalent within 
a solely dominant group. Calling attention 
to such statements isn’t ever easy, and it’s 
even harder (yet arguably more import-
ant) to do when the group you’re standing 
up for isn’t present. There is a tendency in 
our culture (and particularly in the legal 
profession) to accept some kinds of sexist 
behavior from certain groups, particularly 
from the older white men who still make 
up the majority of equity partners in pri-
vate law firms. I don’t know any women in 
private practice in Washington who hav-
en’t experienced some form of demeaning 
behavior from male lawyers, whether it 
was someone assuming they were para-
legals, calling them names like kiddo or 
sweetheart, or commenting on their phys-
ical appearance or dress. Similarly, I don’t 
know any attorneys of color in Washing-
ton who don’t have a story or 10 about 

clients assuming that they were janitors 
or assistants, or judges questioning their 
dress or demeanor in court. 

I can’t tell you how many times I’ve had 
other attorneys walk up to me and make 
inappropriate comments about a female 
colleague’s appearance or the “surprising 
eloquence” of an attorney of color. It’s 
sometimes difficult for me to step up and 
say something, particularly as a younger 
attorney whose career could be damaged 
by irritating the wrong person. Sometimes 
I’ve failed, and relied on others to do the 
hard work. But just like situations where 
one member of a marginalized group 
needs support from people of the dom-
inant group, it’s also important among 
dominant groups that we support and 
back each other up when one of us ad-
dresses inappropriate conduct. 

Creating Safe Spaces
It is disheartening to see the recent de-
rision directed towards the important 
concept of a safe space. While it can be 
taken to extremes, fundamentally a safe 
space is about an environment where 
everyone can participate fully. It doesn’t 
mean shouting down or suppressing 
dissenting viewpoints, but it does mean 
being thoughtful in our words and being 
mindful of the potential impact on the 
people hearing them. People sometimes 
call this being “overly politically correct.” 
I see it more as caring about how I impact 
others. We have the right in this country 
to say deeply offensive and hurtful things, 
but having the right to do so doesn’t mean 
we should. Creating safer spaces means 
being aware of our privileges and those of 
the people around us, and understanding 
how that informs our actions and our con-
duct. It’s about empathy, and creating ac-
cess for people who might not otherwise 
have access. Inclusion and acceptance 
are great, but they are irrelevant without 
access and equity. 

A Few Concrete Steps
I’ve offered a few big picture thoughts 
about what I think it means to engage 
in ally behaviors. Here are a few specific 
things we can focus on:

"We've seen a lot of negative reaction  
to WSBA President Robin Haynes for 
speaking up about the sexism present 
in our profession."



Listen to members of marginalized 
groups and to others speaking in 
their support.

Believe their experiences and the 
reasons they attribute to them, rather 
than saying, “well maybe it wasn’t be-
cause of your race.” It’s easy to ratio-
nalize hurtful behavior, but doing so 
doesn’t help the impacted individual 
in the moment.

Empathy, not sympathy. Members of 
marginalized groups don’t need our 
pity or our grief. They need us to do 
our best to understand where they are 
coming from and to support them.

Learn about ally behaviors, because 
being an ally for disadvantaged 
groups is a constant learning process. 
These behaviors aren’t static, nor are 
they universal. 

Speak when and where appropriate.  
It is important to act where we can, 
and part of that action is speaking out 
when we see troubling behavior. But  
it is also important that we do not 
drown out the voices we’re trying  
to support. This is part of building  
safe spaces.

Take responsibility for privilege. While 
we can engage in ally behaviors in all 
aspects of our lives, our responsibility 
increases when dealing with members 
of our own dominant groups.

Take responsibility for failures. Trying 
to behave as an ally is hard, and we will 
inevitably fail at times. When someone 
points out your own problematic behav-
ior, be humble, receptive, and thought-
ful. Accepting responsibility, apologiz-
ing, and correcting your behavior goes 
a long way.

This is not about you. Being an ally is 
supporting the marginalized groups you 
are working to support. If you engage 
in ally behavior to look good or to get 
credit or accolades, you’re doing it for 
the wrong reasons.
 
It’s okay to enjoy problematic media, as 
long as you engage with it. It’s okay to 
enjoy movies or music with troubling as-
pects—such as caricatures of particular 
groups, inappropriate jokes, or stereo-
typing—but be aware of those troubling 
aspects and view them with a critical eye. 
You might also talk about these troubling 
aspects with others so that they can en-
gage critically as well.  NWL

Additional Resources

Teaching Tolerance 
www.tolerance.org

The Movement for Black Lives
policy.m4bl.org

How to Confront Sexism at 
Work
www.govloop.com/confront- 
sexism-work/

Five Tips for Being an Ally
www.youtube.com/watch?v= 
_dg86g-QlM0

WSBA Diversity and Inclusion 
Program can provide training 
on what ally behavior looks like, 
along with a variety of other  
diversity training. More infor-
mation is available to www.wsba.
org/about-wsba/diversity or by 
contacting diversity@wsba.org.PHiL Brady works for the Washington State Department of Financial 

Institutions. He just finished a three-year term on the Board of Gover-
nors, representing the 10th Congressional District. He can be reached 
at pbradyiv@gmail.com. 

Notes
 1. In general, when I refer to dominant power 

group I’m referring to groups that have his-
torically been favored or more powerful than 
other groups. This includes, among many 
others: men, people of European descent, 
wealthy people, cis-gendered, and hetero-
sexual individuals. Membership in one 
dominant power group does not preclude 
membership in disadvantaged groups—in 
fact, most of us are members of both kinds 
of groups.

 2. Mr. Porter is a Ph.D. candidate in the Human 
Centered Design & Engineering program at 
the University of Washington, and an advocate 
for people with disabilities. You can find more 
information about him here: www.jrp3.com.

 3. For a fascinating article on how women in 
the Obama White House used a strategy 
they called “amplification” to empower each 
other, see www.washingtonpost.com/news/
powerpost/wp/2016/10/25/how-a-white-
house-womens-office-strategy-went-viral/
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The Modern-Day Complexities of  
Saving a Northwest Icon from Extinction

by Claire Tonry

Pacific Northwest 
ORCAS 

and the Law
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Pacific northwest orcas are in the unique position of being both highly en-
dangered and highly economically valuable when alive and well in the wild. The  
National Marine Fisheries Service (NMFS) has identified our local orca population, 
the southern resident killer whales (SRKW), as a spotlight species—one of eight spe-

cies whose recovery it gives top priority. The reasons for the honor are bittersweet: it means 
their extinction is almost certain in the immediate future, while the threats they face are 
well understood. The needed management actions are known and, if enacted, have a high 
probability of success.

Recent legal developments indicate that we already have the sharp legal tools necessary 
to address some of the major threats to Pacific Northwest orcas. Whale advocates have 
had a measure of success in the courts in recent years, but that success has not translated 
to any sustained growth in the orca population. Southern residents remain at such a low 
population that the loss of even a single whale reduces the likelihood of their survival and 
recovery. Whale advocates, and in some cases the courts, are now questioning whether 
federal agencies and the public have the will to take bolder actions to recover these orcas.
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What is an orca?
Despite the moniker “killer whale,” orcas 
are technically the largest member of the 
dolphin family. SRKW are a distinct popula-
tion segment of the far-ranging orca species. 
Southern residents are distinguished by their 
limited range and diet. They tend to stay in 
the Salish Sea and coastal waters from British 
Columbia to northern California, where they 
forage almost exclusively on salmon. These 
apex predators are connoisseurs—seeking 
out the biggest, fattest chinook. 

Orcas are also majestic megafauna and 
eternal Pacific Northwest cultural icons. That 
charisma has had a huge downside: the cap-
ture of 50 southern residents for amusement 
parks in the late 1960s to early 1970s deci-
mated the population, especially its young-
er demographic. Live capture in our waters 
ended in the 1970s, and today’s wild orcas 
are huge drivers of the region’s ecotourism 
industry. In our state alone, whale-watching 
companies generate about $65 million in 
sales each year. 

In 2005, NMFS officially listed SRKW 
as endangered under the Endangered 
Species Act (ESA). The listing came  
after the SRKW population declined from a 
historic population of at least 140 individ-
uals, to 98 individuals in 1998, and then to 
80 in 2001. Since live capture ended, the 
major ongoing threats to the population’s 

survival are prey availability, pollution and contaminants, and effects from 
vessels and sound.

Following ESA listing, the population has fluctuated between 80 and 88. The 
baby boom that had so many excited in late 2015 to mid–2016 was sadly followed 
by several infant and adult orca deaths. As of the time of writing, there were just 
78 SRKW in the wild. Compare this to NMFS’s interim recovery goal of 113 south-
ern residents by 2015, and 155 by 2029 for a full recovery, and it’s clear that 
southern residents are not on the path to de-listing.

In addition, the current demographics continue to be a cause for concern. 
Most calves born in the last few years are male, and the number of reproduc-
tive-age females is dwindling. 

Dam Removal and Salmon Population
Orca advocates have identified removal of four dams on the Lower Snake River 
as a top priority in the effort to revive the chinook populations that orcas depend 
on. The movement gained more momentum last spring, when U.S. District Court 
Judge Michael H. Simon issued the latest in a series of orders finding efforts 
short of dam removal insufficient to save ESA-listed salmon from extinction. The 
case concerns a 21-year history of challenges to NMFS’s ESA plans (“biological 
opinions”) for the continued operation of the Federal Columbia River Power Sys-
tem, which includes the four dams on the Snake River between the Tri-Cities and 
the Idaho border. 

The latest court opinion emphasizes 
that two prior federal judges had de-
clared the last four such plans deficient, 
and called for a major overhaul of the 
plans with consideration to breaching 
one or more of the Lower Snake River 
dams. For more than 20 years, feder-
al agencies have ignored the district 
court’s calls for more aggressive efforts, 
instead spending billions of dollars on 
minimizing hydro mitigation efforts and 
maximizing habitat restoration, which 
continues to fail to bring endangered 
salmon out of peril. While not explicit-
ly adopting his predecessor’s specific 
admonishments to remove the dams, 
Judge Simon found that the power sys-
tem still needs a “new approach” if “wild 
Pacific salmon and steelhead . . . are to 
have any reasonable chance of surviving 
their encounter with modern man.” The 

J2 breach. Photo courtesy of Center for Whale Research (www.whaleresearch.com)  
Photos taken under Federal Permits. NMFS PERMIT: 15569/ DFO SARA 388

J2 breach. Photo courtesy of Center for Whale Research (www.whaleresearch.com)  
Photos taken under Federal Permits. NMFS PERMIT: 15569/ DFO SARA 388
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court expressed hope that the compre-
hensive Environmental Impact State-
ment (EIS) he ordered the federal defen-
dants to prepare would bring about that 
new approach.

Despite the federal court’s repeated 
calls for it, dam removal remains un-
certain.  Part of the answer will come 
in 2018, when a revised ESA document 
for the dam system is due. “It will be 
up to the people of the Northwest to 
keep a close eye on both the new bio-
logical opinion and the comprehensive 
EIS process to ensure that the federal 
defendants heed Judge Simon’s order 
to reconsider the status quo in the Co-
lumbia River hydrosystem – especially 
continued reliance on obsolete Snake 
River dams,” said Dan Rohlf, an attor-
ney at Earthrise Law Center. Along with 
Earthjustice, Rohlf has represented the 
plaintiff environmental and fishing or-
ganizations in Columbia Basin salmon 
litigation for over two decades. 

As for SRKW, Judge Simon held that 
the dams have no effect on them. How 
could dams have disastrous impacts 
on salmon but no impact on southern 
residents who eat salmon exclusively? 
Hatchery salmon, the court found, more 
than make up for the dams’ impacts on 
orca populations. The court also deferred 
to NMFS’s opinion that the relationship 
between SRKW and chinook populations 
may not be as linear as it was earlier be-
lieved. Thus, if the federal government 
does get serious about dam removal in 
response to this litigation saga, the needs 
of the orcas will not be the driving factor. 

Toxic Blubber and the Lower Duwamish
Pollution has long been recognized 
as a factor in southern residents’ per-
ilous state. Generally it is thought to 
be a cumulative problem that takes its 
toll especially when whales are already 
stressed from lack of food. Contam-
inant sources include contaminated 
prey, wastewater treatment plants, and 
pesticides. Persistent, bioaccumulative 
toxics that build up in the tissue of top 
predators have received particular at-
tention. These toxins, which include 

polychlorinated biphe-
nyls (PCBs), are passed 
onto new calves when 
nursing mothers metab-
olize fat reserves that 
contain pollutants. By 
their nature, persistent 
bioaccumulative and 
toxic substances (PBTs) 
are generally toxic at low 
levels, and result in spe-
cial environmental and 
regulatory problems. 

Though they were 
banned in the 1970s, 
PCBs are very much an 
ongoing concern for the 
Puget Sound. The Lower 
Duwamish Waterway is 
one of the most contam-
inated sites in the nation 
largely due to legacy 
PCB contamination in the estuary’s sed-
iments. Consequently, resident fish and 
shellfish are unsafe to eat. EPA issued 
its final Superfund cleanup plan for the 
Lower Duwamish in late 2014; cleanup 
is expected to cost hundreds of millions 
of dollars. While significant in many re-
spects, it is doubtful that the Duwamish 
cleanup will have quantifiable near-term 
benefits to SRKW. 

PCB contamination is not limited 
to pollution that settled in the riverbed 
long ago. Recent sampling also shows 
that PCBs in stream and river flows up-
stream of the Duwamish Superfund site 
exceed the existing water quality crite-
rion set to protect human health by lim-
iting the amount of PCBs in the fish we 
eat. That criterion, along with other tox-
ics criteria, just became even more strin-
gent, based on recognition that people 
in the Northwest, especially members 
of tribes, eat a lot more fish than earlier 
standards acknowledged. 

The ratcheting down of Washington’s 
toxics standards came about last Au-
gust, when federal Judge Barbara Roth-
stein ordered the EPA to promptly issue 
more stringent human health standards 
to replace the state’s standards. In No-
vember 2016, the EPA adopted the more 

stringent aspects of the state’s proposal 
and also mandated tighter standards for 
arsenic, mercury, and PCBs. 81 Fed. Reg. 
85417 (Nov. 28, 2016).

Whether those standards will be ac-
tion-forcing for industry and municipal 
dischargers in the Duwamish River wa-
tershed or other toxics-impaired water-
ways in the state is another question. For 
one thing, state and federal regulators 
generally do not require discharge sam-
pling capable of detecting some of these 
contaminants anywhere near the low 
levels at which they are present, much 
less the lower levels of the old and new 
water quality standards. Essentially, the 
regulated community is using a magni-
fying glass to look for something only 
a microscope can find. This technical 
detail alone may neutralize the effect of 
more stringent standards on regulated 
pollution discharges.

Watching Out for Whale Watchers
Disturbance from vessels and sound 
are another recognized major threat 
to SRKW. Vessels impact orcas by 
“increasing their energy expenditure, 
possibly reducing the effectiveness 
of their hunting techniques, and re-
ducing the time they spend foraging,”  

J2 "Granny" spy-hopping. Photo courtesy Center for Whale Research  
(www.whaleresearch.com). Photos taken under Federal Permits. NMFS 
PERMIT: 15569/ DFO SARA 388
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according to NMFS. In April 2011 
NMFS promulgated regulations pro-
hibiting vessels from approaching 
SRKW closer than 200 yards, and from 
intercepting or parking in their path. 
76 Fed. Reg. 20870 (April 14, 2011). 
NMFS is currently assessing data from 
the last five years to evaluate the regu-
lation’s efficacy. 

Conservation organizations pro-
posed additional vessel restrictions 
late last year in a rulemaking petition 
to NMFS. The organizations propose 
establishing a 10 square mile whale pro-
tection zone along the west coast of San 
Juan Island to exclude most motorized 
vessels. Outside the vessel exclusion 
zone, there would be a “no wake” speed 
limit buffer zone. The petitioners’ pri-
mary concerns are private recreational 
vessels and commercial whale watching 
boats, which appear to be responsible for 
most of the infractions and poor practic-
es. Accordingly, the petition suggests 
that an exception for commercial fishing 
vessels may be appropriate. Interesting-
ly then, the goal appears to be to protect 
orcas from their human admirers.

NMFS itself proposed a similar sum-
mertime vessel exclusion area in 2010. 
A Federal Register notice catalogued 

not just motorboat impacts, but also 
a long list of kayakers behaving bad-
ly. Due to strong public opposition 
to a no-go zone, NMFS deferred that 
regulation. The agency vowed to fur-
ther evaluate an exclusion zone “ex-
peditiously because the best available 
information indicates there would be 
a significant conservation benefit to 
the whales if they were free of all ves-
sel disturbance in their core foraging 
area” off San Juan Island. 76 Fed. Reg. 
20870, 20878. This, as well as NMFS’s 
findings on the efficacy of existing 
vessel restrictions, and any changes in 
public opinion over the last six years—
for example, due to the documentary 
Blackfish—are likely to factor into 
NMFS’s response to the petition.

The Last Southern Resident Orca in Captivity
A legal article on Northwest orcas 
would be remiss to ignore Lolita, a 
much litigated 50-year-old orca who 
was captured in Penn Cove, Whidbey 
Island, in 1970. Lolita, who was first 
called Tokitae after her capture, is a 25-
foot long female orca that has lived in 
an 80 foot by 35 foot tank at a Miami 
aquarium ever since her capture. She 
lives with only dolphins (and humans) 

as companions, and without adequate 
sun protection. Lolita is the only sur-
viving SRKW in captivity. 

Legally speaking, Lolita has most-
ly been an afterthought. When NMFS 
listed SRKW as endangered in 2005, it 
explicitly omitted captive animals from 
the listing. So while orca advocates and 
animal rights groups have protested 
Lolita’s continued captivity and condi-
tions in Miami for decades, without the 
ESA’s citizen enforcement provision, 
they had few legal options to improve 
those conditions. 

In 2011, orca advocates challenged 
NMFS’s split listing in Washington fed-
eral court, but the suit was dismissed 
on procedural grounds. The plaintiffs 
appealed, and shortly thereafter the 
parties settled on a non-litigation pro-
cedure that could accomplish Lolita’s 
listing. Orca advocates filed a petition 
for Lolita’s inclusion with the rest of 
the SRKW on the ESA list in 2013, and 
in keeping with the settlement, NMFS 
issued its findings a year later. Specifi-
cally, NMFS found that Lolita is indeed a 
southern resident and that as such, there 
is no legal basis for excluding her from 
the ESA’s protections. Citing Alsea Val-
ley Alliance v. Evans, 161 F.Supp.2d 1154  
(D. Or. 2001), NMFS affirmed that once 
it identifies and lists a species, subspe-
cies, or “distinct population segment” 
as an endangered species, it cannot ex-
clude a subset of those animals, such as 
captive individuals, from the listing. 79 
Fed. Reg. 4313, 4317 (Jan. 27, 2014). 

Lolita officially gained ESA pro-
tection on May 11, 2015. As expected, 
People for the Ethical Treatment of 
Animals (PETA) and Orca Network 
filed an ESA citizen suit against the 
Miami aquarium two months later, 
seeking among other things to have 
Lolita retired to a sea pen in Wash-
ington waters. The suit argued that 
keeping Lolita in her current location 
harms and harasses Lolita in violation 
of the ESA’s prohibition on “take” of 
individual endangered species. The 
court found that Lolita suffers from 
medical issues, at least some of which 

http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=20&exitLink=http%3A%2F%2Fstellerlaw.com


 FEB 2017   |   NWLawyer     21

is pleased to announce successful completion of litigation support re 

 

STATE OF OREGON 

v. 

ORACLE AMERICA, INC.  
 

Engagement for Oracle America, Inc. related to damages alleged of $6.5 billion  
Included forensic analysis of amounts paid (by category of cost) to all vendors by the 
State of Oregon for Cover Oregon and Oregon Health Authority projects, forensic 
analysis of amounts paid to the State of Oregon by the United States Federal  
Government for the same projects, and preparation of trial exhibits and other  
litigation consulting in connection with settlement and trial. Work performed for the 
law firm of Orrick, Herrington & Sutcliff, LLP. (San Francisco, Silicon Valley,  
Washington D.C.) 

                                    
 

William N. Holmes, CPA, CFE 
 

Forensic Accounting  ●  Economic Damages    
 Commercial Litigation  ●  Full Service Public Accounting  

Accounting and Tax Malpractice Litigation (Plaintiff / Defense) 
Board of Accountancy Investigations  

 

7128 SW Gonzaga Street, Suite 100 ● Portland, OR 97223 

503.270.5400 ● www.pdxcpas.com 

 

are caused by the conditions of her 
captivity, and that those injuries were 
within the ordinary meaning of the 
terms harm and harass. However, the 
court held that such injuries were not 
serious enough to constitute “take” 
under the ESA. Thus, the court an-
nounced a new standard for “take” of 
captive ESA listed species: conduct 
that gravely threatens the animal’s 
survival or has the potential to do so. 

The plaintiffs appealed the order. 
“The district court refused to afford  
Lolita the full protections of the ESA 
solely because she had the misfortune 
to be captured. Creating a separate legal 
status for captive animals flies in the 
face of the letter and spirit of the law 
and must be overturned by the court of 
appeals,” said Delcianna Winders, Ac-
ademic Fellow of the Harvard Animal 
Law & Policy Program and lawyer for 
plaintiffs. The Eleventh Circuit will hear 
arguments in the case this spring. 

Regardless of the legal standard for 
“take,” the chance of a federal court 
ordering Lolita to be repatriated to 
Washington waters seems slim. When 
listing captive orcas, NMFS explicitly 
stated that relocating Lolita would be 
risky and, absent a permit, would itself 
violate the ESA.

Meanwhile, back in the North-
west, there remains much work to be 
done for Lolita’s wild orca counter-
parts—the 78 remaining southern res-
ident killer whales living wild in our  
waters.  Courts will make several big 
decisions in the near future that will 
determine whether we can save those 
orcas from extinction. NWL

Claire Tonry is a law-
yer at Smith & Lowney 
PLLC in Seattle. Her 
practice focuses on 
citizen enforcement of 

federal environmental statutes, state 
open government and fair elections 
laws, and consumer protection. She 
can be reached at clairet@igc.org.
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THE ORCA, 
 also referred to as blackfish or killer whale, is  

an important figure in the oral history and cultural traditions of many Northwest  
and Coast Salish Native peoples. In the language of the nəxʷsƛ̕ayə̕m people the orca  
is known as q̕ɬúməčən. The pronunciation of this word is similar to “KLOO-ma-chin.”  

P R O T E C T O R S  O F  T H E  P E O P L E

By Anthony Jones, attorney and artist

Orcas from a Northwest Tribal Perspective

Orca and border art courtesy Anthony Jones
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The nəxʷsƛ̕ayə̕m people are a Coast 
Salish tribe that has inhabited the Strait 
of Juan de Fuca area and surrounding 
areas since time immemorial, and 
comprise the present-day Port Gamble 
S’Klallam, Jamestown S’Klallam, and 
Lower Elwha Klallam tribes of Western 
Washington. These tribes are signato-
ries to the 1855 Treaty of Point No Point 
with the United States government, 
by which the tribes reserved certain 
inherent sovereign rights, including the 
right to harvest fish and shellfish at their 
usual and accustomed grounds and sta-
tions. These treaty-reserved rights were 
recognized some 119 years later through 
the federal court case captioned United 
States v. Washington, commonly known 
as the Boldt Decision, 384 F. Supp. 312 
(W.D. Wash. 1974), aff’d, 520 F.2d 676 
(9th Cir. 1975).

In the oral tradition of the nəxʷsƛ̕ayə̕m 
people, the killer whale is regarded as a 

helper and protector of the people. The 
q̕ɬúməčən appears in many traditional 
stories, including the story of the 
epic battle between Killer Whale and 
the supernatural Thunderbird, which 
caused a great tumult on the land and 
sea. Different versions of this story are 
told by native peoples around the Sal-
ish Sea. Modern scientists now regard 
these stories as historic evidence of 
seismic activity within the Cascadia 
Subduction Zone. 

According to the Klallam dictionary, 
Klallam elders told of an underground 
portal or cave called q̕ɬuməčənáwtxʷ 
which was located under present-day 
Discovery Bay on the Olympic Peninsu-
la. Q̕ɬuməčənáwtxʷ was the home of the 
orcas, or the orca road.   When an orca 
died, it was said to return to this place 
and emerge at the site of an inland pond 
or lake, where it would transform into a 
human being.

Port Gamble S’Klallam Elder Mike 
Jones Sr. recalls hearing stories of an 
ancestor with a special spiritual connec-
tion to the orcas, who could summon 
orcas to shore with his hand and even 
ride on the back of an orca. Orcas, says 
Jones, are believed to have tremendous 
memories, and will remember this long-
passed ancestor if any of his descen-
dants should encounter them. NWL

antHony Jones is a 
reservation attorney 
for the Tulalip Tribes 
and member of the 
nəxʷq̕íyt band of the  
nəxʷsƛ̕ay̕əm people, 

known as the Port Gamble S’Klallam 
tribe. Jones is a Coast Salish and Native 
American artist. He can be reached at 
ajones@tulaliptribes-nsn.gov.
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After a shaky set of downs, 
Russell Wilson is never pout-
ing on the sidelines or kicking 

a Gatorade jug. He’s usually sitting on 
the bench staring down at a tablet to 
gain data on the opposing defense—
where they’re lining up, how they’re 
covering receivers, etc. Wilson does 
this to determine what plays might be 
working, which ones are garbage, and 
what changes need to be made to ensure 
his offense can succeed. In short, data 
drives his success. 

Believe it or not, the same holds true 
when it comes to sculpting your firm’s 
online marketing content. You’re the 
quarterback. Your offensive plays are 
the types of content you post—be it 
on your website and blogs, Facebook, 
LinkedIn, or Twitter. The defense you’re 
up against is your target audience, or 
your inability to effectively reach this 
audience. To succeed, you’ll need to 
know what past marketing content has 
worked for you, what has flopped, and 
some demographic information about 
the crowd you’re after. 

MAKE LIKE  
RUSSELL
WILSON

By Dustin Reichard

Use Analytics to Drive Your Law 
Firm’s Online Marketing Success
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sons. It will tell you who is reading your web content and what is resonating with 
your audience. It will provide an insight into which content is grabbing a reader’s 
attention and which content is ignored. The end result is that all this information 
can be used to guide future online marketing content for your law firm. 

For example, assume you have a blog and frequently post on a change in the law. 
Also assume you have been using your Facebook page to post on development of a 
specific policy. If your analytics inform you that readers are not clicking on your blog 
posts, stop writing on this topic. It’s not interesting and it’s generating zero client 
leads. 

If, on the other hand, your Facebook analytics inform that your policy posts are 
generating numerous views, then keep on posting this topic on your blog. It’s helping 
you achieve the important marketing goal of generating buzz and online followers.

This big picture is definitely enough to get you started. However, you should 
know that each social media outlet will have a few extra details to consider for true 
analytics mastery. 

WEBSITE AND BLOG ANALYTICS
The top three pieces of analytical data for websites and blogs include views, bounce 
rates, and times on page. All of these will be clearly provided under a website’s ana-
lytics. This means you don’t need to hunt for this data. It will actually present itself 
to you.

A page view is initiated when any page of your website, such as a specific blog 
post, is loaded by a site visitor. If 20 different visitors to your site click on a specific 
blog post, you will have 20 total page views for that post. In general, the more page 
views a web page or blog generates, the more marketing traction that page or blog 
generates as well.

A bounce rate essentially measures the number of visitors who come to your site 
and leave within a few seconds. A high bounce rate is kind of a bad thing since it 
means your site content is not engaging enough to hold a visitor’s attention. If you’re 
seeing high bounce rates for a specific web page, consider revising that page’s con-
tent to make it more engaging. Similarly, if you’re seeing high bounce rates for a given 
blog post, consider abandoning that topic. 

Time on page is closely associated with bounce rates. This simply refers to the 
amount of time a visitor spends on a given web page. If you find that visitors are 

This is where the concept of web ana-
lytics comes in. Web analytics are like a 
quarterback’s tablet. They provide data 
on the interest generated by a firm’s 
marketing content, and details of the tar-
get audience the firm is trying to reach. 
This data is easy to obtain for all types of  
social media outlets—including web-
sites, blogs, Facebook, LinkedIn, and 
Twitter. Once acquired, the data forms an 
effective tool to help drive and generate  
online marketing success.

THE BIG PICTURE: WHAT YOU’RE AFTER, 
WHERE YOU GET IT, AND WHY IT MATTERS
Webopedia nicely defines web analytics 
as the study of the impact of a website 
(or other social media outlet) on its us-
ers. Law firms and businesses engage in 
this study to gather certain information 
about clients and customers. In partic-
ular, the main information gathered in-
cludes such data as:

• How many people visit a web-
site or read a specific social 
media post

• How long a visitor spends on a 
given social media page

• The demographic details of 
a given visitor—e.g., level of 
employment, industry, visitor 
age, and location

This information is not found in some 
obscure portion of the Cloud. It’s actual-
ly very easy to get and requires just a 
few clicks. For Facebook, LinkedIn, and 
Twitter accounts, you can access your 
analytics simply by visiting the main 
menu on your specific account. If you 
host and operate your own website, the 
site’s dashboard should have an analyt-
ics tab. If not, you can download one of 
numerous analytic tools such as Google 
Analytics, Clicky, or Kissmetrics. If an-
other party hosts or operates your web-
site, simply ask that party for access to 
your analytics. 

Once you obtain your analytical 
data, you’ll find it vital for many rea-
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"Web analytics are like a  
quarterback’s tablet.  

They provide data on the  
interest generated by a firm’s 

marketing content."
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spending a good deal of time reading a 
specific blog post, this means the post is 
a marketing gem. Draft future blog posts 
on this same topic and include this topic 
in your other social media marketing.

 LINKEDIN ANALYTICS
Two excellent features on LinkedIn’s 
analytics pertain to interactions and 
followers. You can access both via the 
main LinkedIn menu bar. This holds 
true for a company or personal page.

Interactions basically refer to the 
number of engagements on a given 
post. Engagements are likes, comments, 
or shares. Obviously, the more interac-
tions a post creates, the better that post 
is in generating interest and followers. 
If you discover certain posts are receiv-
ing a high number of interactions, then 
consider posting on similar topics and 
including posts on this topic into your 
other social media platforms.

The followers section of your ana-
lytics will provide information on your 
audience demographics. This will al-
low you to view their level of employ-
ment, industry, company size, age, and 
location. It’s a good idea to compare 
the information within this section to 
your overall marketing plan to ensure 
you’re actually reaching your intended 
audience.

 FACEBOOK ANALYTICS
Facebook is relatively less formal com-
pared to other social media outlets. 
This means firms can experiment with 
incorporating links, videos and images 
into posts; however, such experiments 
might be ill-received by a firm’s intend-
ed audience. 

Your firm can address this concern 
in minutes via Facebook’s analytics 
section. The Insights tab on the firm’s 
main Facebook menu bar houses all 

of the pertinent analytical informa-
tion. Once you click on the tab, you’ll 
have access to how individual posts 
performed in the past by views, com-
ments, likes, and engagements. You 
can compare this information to posts 
that contain content, images, links, 
and/or videos. If you find that one type 
of post generates more interest and 
buzz, then look for ways to duplicate 
that type. Similarly, if a type of post 
performs miserably, consider aban-
doning that type.

 TWITTER ANALYTICS
Twitter analytics are located in a user’s 
Twitter analytics dashboard. The dash-
board operates much like the menus in 
a LinkedIn or Facebook account. Two 
great sections on the dashboard are 
Tweets and followers.

The Tweets section will provide 
data on how well individual tweets are 
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received. Again, if certain tweets cre-
ate an especially high interest, retweet 
on that topic. For poorly received 
tweets, abandon ship.

The Followers section operates much 
like LinkedIn’s Followers section. It pro-
vides detailed information on audience 
demographics. Gather this information 
and compare it to your overall market-
ing plan. Make certain you’re reaching 
your intended audience.

KEEP IT SIMPLE
The best marketing strategies are 
those that endure. Your firm’s blog and 
social media posts are excellent ways 
to generate new clients and communi-
cate areas of specialty. However, firms 
often allow these strategies to fall by 
the wayside, often because of a lack of 
new topics.

But you shouldn’t have to overthink 
creating new topics. Keep it simple 
and just give your readers what they 
want. Web analytics are the proper 
tool to find out what they are after. 
Take the short time to collect some 
data and discover what your audience 
likes. Once you do, know that you’re 
still not Russell Wilson, but you just 
found your next great blog or post  
topic, and it’s one that will generate 
marketing success.  NWL

dustin reicHard is a 
freelance writer and 
legal marketing con-
sultant with nearly a 
decade of professional 

writing and consulting experience 
with web content, blog posts, 
newsletters, marketing materials, 
white papers, and e-books. He’s also 
a licensed attorney with over 16 years 
of legal experience. You can reach 
him at dustin@dustinreichard.com.
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Lawyer Achievement 201

Beginning in law school, attorneys are taught to 
be self-reliant, perfectionist workaholics. This can 
lead to achievement: success in law school, a job 
with a firm, and the respect of others. But it often 

requires lawyers to postpone their own needs for years at a 
time in order to fit the mold of the lawyer identity. While the 
sturdy willpower to achieve may be effective early on, it will 
usually wear a person out over time. There is another way. By 
letting go of sacrifice, fueling the engine of well-being, and 
enlisting multiple supports to harness your career, you can get 
from Achievement 101 to Achievement 201.

WHAT IS ACHIEVEMENT?
The first principle of achievement is learning how to postpone 
gratification to get what one wants. Unfortunately this idea is 
pushed to its limit in many forums, like the high school foot-
ball coach preaching “no pain, no gain” to his players or the 
high school junior staying up all night hopped up on Adderall 
studying for the SAT. The thing about this strategy—I call it 
Achievement 101—is that it works. It often produces results. 
Lawyers are very familiar with this method. But it is no guide 
for living. There is too much sacrificing of oneself. There is 
another way.

There is no precise moment when a transition in 
thinking about achievement occurs. Plenty of doctors in  
residency in their 30s are pushing themselves to the limit, 
postponing self-care, relationships, etc., for this memorable 
achievement. Litigators become accustomed to 90-hour 
work weeks followed by a few weeks of downtime. It can be 
a dreadful roller coaster. One goes from periods of intense 
pressure and fear of failure (think law school) to feeling 
spent, dysregulated, confused, and often depressed about 
the seeming endlessness of this cycle.

by Dan Crystal

Focusing On Well-Being  
While Advancing Your Career
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Sometimes this transition in think-
ing begins in one domain before an-
other. In relationships, for instance, 
people may realize that they don’t have 
to always be showing off and seeking to 
impress their partner. Or they find out 
that they don’t have to exhaust them-
selves providing support in certain 
friendships. Or they discover they don’t 
have to placate every demand their par-
ents make of them. Yet this transition 
in thinking about  work can take longer, 
especially among attorneys.

SEEKING SUPPORT AND ASSISTANCE
Achievement 201 can be as productive 
as Achievement 101, but more impor-
tantly it is enduring and the process 
is gratifying. The first principle is that 
you can’t do it alone. For work tasks it 
means asking for help. The saying “if 
you want something done right, do 
it yourself” may often be true, but it 
doesn’t have legs. Seeking assistance 
will often take the form of the helpful 
paralegal, co-counsel, or associate. 
Or it may take the form of the sup-
portive mentor attorney, supervisor, 
colleague, law school classmate, or 
section member—people for whom 
you don’t have to hold up a superior 
image of completeness but can be your 
flawed, candid, worthy self, unafraid to 
ask questions.

Professional support is important, 
but it’s not complete—it really takes 
an army to harness a career.   This 
can include a personal trainer, psy-
chotherapist, barista, massage ther-
apist, office management consultant, 
accountant, financial advisor, chi-
ropractor, yoga teacher, waiter, etc. 
When I see my barber, I spend 20 
minutes knowing that he has my back 
and it means a lot. I feel refueled to 
fight the good fight. 

HEALTHY SELF-CARE
Psychologist Philip Zimbardo, in his 
book "The Time Paradox," looks at 
present-hedonism not as a selfish ori-
entation but as a healthy element of 
self-care. Are you engaging in activ-
ities that help you feel vital, energetic, 
and capable of taking on challeng-
es?  Whether it is eating out for lunch 
every so often, or shopping for the 

clothes that keep you feeling fresh, or 
maintaining a dedicated bond with 
your elliptical machine, there is ob-
vious merit in knowing what it takes 
for you to feel like yourself, “on,” and 
not a spent, overworked, and confused 
attorney, wondering when this profes-
sional tornado will abate.

The shift is not just towards healthy 
activities, but is really an adjustment to 
a different identity, from the one-trick 
pony who sacrifices wellbeing because 
you lack insight into what else you 
could be doing, to the multifaceted pro-
fessional who is passionate about your 
work and knows what it takes to fuel 
your practice. 

WORTH THE SACRIFICE
I’ve used the word “sacrifice” twice 
now and there is a point. If you make 
yourself into a pack mule, all kinds 
of passive aggression will follow. You 
might compare the hours you work to 
that of your colleagues with great pre-
cision, proving your sacrifice and your 
resentment for them. You may become 
irritated by your clients who do not 
seem sufficiently appreciative of your 
efforts. You might resent the family 
you are working so hard to provide 
for. You might be annoyed at happy 
people who seem to have it easy. You 
may envy street sweepers whose job 
appears simple. 

Lawyers can be their own worst enemies,  
always expecting more of themselves.
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Lawyers can be their own worst 
enemies, always expecting more of 
themselves. The good news is that 
the shift is refreshing and does not 
require a root canal. The keys are to 
know the advocates in your army and 
what titles they have. They probably 
deserve medals for their service. Learn 
to understand what activities are your 
sweet spot that help you feel happy to 
be you. This is a necessary part of the 
equation; making yourself miserable 
will not work. NWL

dan crystaL, Psy.d., is the program 
manager for the WSBA Lawyers 
Assistance Program (LAP). For more 
information about the many services, 
resources, and information available 
through LAP, see www.wsba.org/lap or 
contact lap@wsba.org. 
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Attorney Katie Ludwick recently made the big 
decision to go out on her own and open a law 
office. From day one, she has been documenting 
her challenges and rewards for NWLawyer 
readers. Follow along as she navigates the  
business of law, finding clients, and the 
resources that have helped her hang her own 
shingle. Read her diary below, and join us in 
wishing her the best of luck. –NWL 

Hanging Your 
Shingle

Wednesday, September 7, 2016
WHAT A DAY! 

Today I opened the doors to my solo practice in downtown Bellevue. After working as a deputy 
prosecuting attorney for Island County for the past two and a half years, I made the leap into private 
practice with an initial focus on estate planning. I am excited, but terrified. I am entering a world full  
of legal issues I haven’t touched since the bar exam. The good news is I know I killed civil procedure 
on the bar exam. The bad news is I’m not entirely sure how to file a civil lawsuit.

Thankfully, I am office sharing with two older attorneys with a combined 96 years’ experience. Tack 
on my own three years, and I feel confident about rounding the number up to an even 100. Maybe that 
can be my slogan: “Slogging through a century’s worth of legal history so you don’t have to.”  

I still have to make a lot of decisions. I have yet to commit to a case management program or 
any accounting software. I literally brought nothing to the office today but my laptop and my cheery 
disposition. However, I figure I can get away with waiting to make my decision about technology 
until I have an idea of what my needs will be. It will be somewhat easy in the beginning as most of  
my work will be contract work for one of the attorneys, who is also—full disclosure, Diary—my dad. 
Even though I don’t know how much money I will be making, part of me is relieved that the contract 
work should ensure prompt payment, provided there is enough work for me to do. 

That said, I’m a little worried about working with my dad. Growing up, when I got frustrated with 
his coaching on the basketball court, I had a tendency to chuck the ball at his head. I’m pretty sure I 
can’t do the same with a stapler in the office, especially in front of clients. I will have to learn how to 
have a professional relationship with my father. 

Also, what do I call him in front of clients? Do I call him Dad or do I call him Jack? I’d better go with 
Jack. That seems more professional, and might be a good icebreaker.

All these questions came up today, Diary, because on my very first day in the office, my dad and 
I went out to lunch with clients. Even better, those same clients brought me cookies because they knew 
it was my first day! That will definitely be something to get used to: people happy to see me. It was rare 
anyone was happy to see me as a prosecutor. And I would never have accepted cookies from strangers. 

Anyway, all in all, today was a good day. I had some issues with connecting to the printer in the 
office, but I think I got everything ironed out. Can’t wait for day two!

Diary of a New Law Office

By Katie Ludwick
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Friday, September 16, 2016
 I left my jaw on the floor of our conference room today. 
It dropped as I listened to the ease with which my 
father navigated the meeting I had with my potential 
workers’ compensation client. My jaw finally dropped 
to the carpet when I realized I could not have learned 
any of the questions my dad asked from the mountains 
of research I conducted prior to meeting with the 
client. No, my father was pulling from over 40 years 
of experience as he reviewed the potential client’s 
independent medical exam. Dad recognized the name 
of the IME examiner and even had an opinion about 
the guy’s work, which I won’t repeat here. Dad was able 
to explain to the potential client what the workers’ 
compensation process looked like, what she could expect 
to get out of the whole thing, and he even talked at 
length about some sort of concrete that is especially 
hard on the knees. Now my dad has never laid a foot  
of concrete in his life, yet there he was, ruminating on 
the stuff like an old construction hand. Is there no  
end to his knowledge?

Today was a hard day, Diary. I know nothing. I have 
to learn more, and faster. I also have to figure out how 
to fix our printer. 

Thursday, September 8, 2016
Today was my second day in the office. I’m not entirely sure what my hours should be. Should I come 
in at 8:30 a.m. and leave at 5 p.m.? Do I have to come in and work eight hours? How late should I 
stay? Wasn’t part of the appeal about being a solo practitioner the fact I could make my own hours? 
Part of my concern is that if I have no work to do, I think my time would be better spent elsewhere. 
Maybe I could connect with local attorneys or go to the gym. 

I only had an hour or two of work today, but it felt like a lot more because I had so much trouble 
connecting to our computer network. Also, for whatever reason, I seem to be the only one in the office 
who knows how to reset the router, even though it was only my second day. Working here makes me 
feel like Bill Gates, even though I only ever Google my tech problems: “How do I change the normal 
template in Word?” 

Actually, I am using Google a lot as I learn to navigate areas of law I haven’t bothered with since 
law school, such as “What is a QTIP trust?” or “What does PIP stand for?” I know I could ask my 
dad these questions, but I don’t want him to think I’m an idiot. I want him to have confidence when 
he refers clients to me. So I think it’s best I keep these Google queries to myself and practice my 
poker face.

On a slightly related note, I am not missing Westlaw as much as I thought I would. After depending 
on it for more than five years, I worried that quitting it cold turkey would leave me writhing in the gut-
ter of legal ignorance, blind to Washington case law and its ever-shifting developments. It helps that 
I discovered Casemaker, the free legal search engine available through the WSBA. Who knew the Bar 
could offer such a useful legal service for free? Glad to see my license fees are being put to good use.

Still learning a lot, but I think I am getting there. Even better, I have my very first solo potential 
client meeting set for next week. It’s a workers’ compensation matter, so I will have to bone up on the 
statutes and the law before I meet with the client. This should be fun.

Friday, September 30, 2016
I think I have to quit and go back to 
being a prosecutor. I went to a CLE today 
and I am absolutely certain I am going  
to be sued for malpractice. I mean, I don’t 
think I am currently doing anything 
wrong, but there is just so much I’m not 
sure I am missing or doing right. As a 
prosecutor, I would come out of CLEs 
with a handy binder of knowledge and 
thankful for the latest update from the 
Department of Licensing. Now, I am 
pretty sure I will commit malpractice 
if I fail to advise clients about that one 
thing. Which of course I can’t remember 
because I got bored.

Also, I have my receipt from parking 
at the Convention Center. I don’t really 
know what to do with it. I think it will be 
easy to remember and record, I’m just 
not sure where, or how. I don’t have too 
much to keep track of yet—I got my first 
check yesterday! I think I can hold out 
on the accounting software for a while.
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Monday, October 10, 2016
 Well, I said I needed to learn different areas of the law 
faster, and I think I got my wish. Tonight, I had my first 
meeting in Seattle with the King County Bar Association’s 
Family Law Program. And tomorrow I go down to Kent  
to shadow an attorney at the Housing Justice Project.

The Family Law Program is fantastic. All I had to  
do was sign up and agree to represent a family law 
client pro bono, and suddenly I had access to all these 
free CLEs and documents that are essentially a step-
by-step guide on how to practice family law. Even 
better, I have an attorney mentor who is available  
to answer any questions I might have, and I was 
given a binder with templates for a lot of the forms 
I will need. Aside from the warm fuzzy feeling I 
get from putting my law degree to good use, who 
knew volunteering would also be a great way 
to wade into a new area of law? Plus, I have the 
time to volunteer since I am still building my 
own client base, and I might as well use that 
time to figure out if I even like family law and 
landlord-tenant law.

In fact, Diary, that was one of the best pieces of advice I got from an established estate planning attorney 
before opening my own practice: He said I should give myself at least two years to figure out my niche. I appre-
ciated his advice because I was feeling a lot of pressure to pigeon-hole myself into an area of law immediately 
after opening my practice. I also felt a lot of pressure to immediately brand myself as an attorney who does a 
certain area of law right out of the gate, so I could make a website and buy a domain name and do everything 
else to market my services to the general public. But I don’t have the luxury of knowing a niche area of law right 
now and I didn’t bring with me a set of clients with a particular set of legal issues to sustain myself in these first 
few months of solo practice. Which means, Diary, I have to be patient as I figure out my niche. I have to hurry 
up and wait and see and do. Which I am terrible at, even though I know it must be done.

Patience, Diary. That should help. Especially because I now can’t print at all to the big copier.

The WSBA Law Office Management 

Assistance Program (LOMAP) 

provides members with valuable resources for 

launching a law office, including LOMAP’s 

popular Law Office in A Box® and the WSBA 

lending library. WSBA members can schedule 

a law office management consultation, test out 

case management software, and even get 

help with practice transitions and retire-

ment considerations. Go to www.wsba.org/

lomap, or call 206-733-5914 for information.

Learn more about your WSBA member benefits 

like Casemaker and other discounts on a  

variety of products and services related to 

practice management at wsba.org/benefits.

myself a nest of insulation and drywall and go back to  
sleep. Early morning marketing is not for me.

But Diary, the best part is, I don’t have to do it. As a 
solo practitioner, I get to choose what to do and how to 
do it, and to me that means playing to my strengths. I  
am not good at pasting a smile on my face at 7:30 am, 
but I am good at meeting new people in small groups  
for drinks after work. I am good at networking with 
attorneys whose work I find interesting or funny. For 
example, over three years ago I emailed one of the 
writers for NWLawyer after her article about her cat and 
the Supreme Court left me laughing so hard my boy-
friend almost called 911 because he thought I was having 
a seizure. We met for lunch in Kirkland, and ever since, 
she has been a great sounding board as well as just an 
all-around cool person. That’s how I like connecting with 
people. I don’t like to force it over bad coffee before 8 in 
the morning.

Wednesday, October 19, 2016
 This morning I attended my very first Bellevue Cham-
ber of Commerce breakfast meeting and it was great! 
But I am never doing that again.

Let me explain. A retired attorney in Bellevue sug-
gested I join the Chamber of Commerce as a means of 
networking and marketing myself at their breakfast 
meetings, which occur every Wednesday at 7:30 a.m. 

Now, Diary, I am not a morning person. I don’t truly 
wake up until about 9 a.m., and I am rarely pleasant 
to be around before 10 a.m. However, I thought I could 
suck it up for the sake of my business. So I showed 
up at the breakfast meeting with a smile and some 
business cards and prepared to participate.

There are many things I can do at 7:30 in the morning, 
but selling myself is not one of them. Nor is meeting new 
people and remembering names and being sociable. The 
longer the meeting went on, the more I wanted to use my 
rolling chair to bang a hole in the wall so I could make 

Use your WSBA  

Member Benefits 
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Thursday, October 27, 2016
 
I AM A GENIUS. I have just figured out what might be the best marketing tool ever: listservs.

One of the first things I did when I entered solo practice was to sign up for a few different organizations with 
different listservs. For example, I joined the WSBA solo/small practice listserv, and the KCBA estate planning 
listserv. Ever since, I have been inundated with hundreds of emails a day with everything from requests for 
referrals to questions about probate.

Even though emails can be a pain to get through, I make a point to at least glance through all of them, as I found 
I learn a lot about different areas of law just from different questions posed and answers offered.  After lurking for a  
while, I noticed the names of a handful of attorneys kept popping up, usually with helpful responses. I thought 
nothing of this until a client asked if I knew of an attorney with experience suing auto repair shops. Immediately, 
thanks to his participation on the listserv, the name of an attorney sprang to mind, and I offered the client the 
name without a second thought. Only after I hung up did I realize that attorney had benefited from his thoughtful, 
well-written participation on the listserv. Why couldn’t I do the same?

So my new goal, Diary, is to participate as much as possible on the listservs of which I am a member. 
Unfortunately, in the beginning, this is not likely to be a lot. However, I have occasionally responded with an 
answer or two where appropriate. I like to think it will help in the long run. 

Tuesday, November 8, 2016
 I AM GOING TO KILL THE PRINTER. WHY WON’T IT JUST WORK?

Wednesday, November 30, 2016
 We got a new printer yesterday. I wept tears of joy. I wish we 
had upgraded sooner as the amount of time I wasted trying to 
fix it far outstripped the cost of its replacement.

I also wish I had set up my accounting software sooner 
with help from a consultant. About a month ago, after a lot 
of research on my own and speaking with other attorneys, I 
downloaded Quick Books Online—and immediately felt over-
whelmed. I had no idea what I was doing, and when I linked 
my accounts to QuickBooks, it grabbed my personal checking 
account information to make it look like my business had 
more equity than it did in real life. Plus, I still had all these  
receipts floating around and I had no idea what to do with them. 

So yesterday, after getting a recommendation from a 
different writer for NWLawyer, I sat down with a consultant 
to talk about how to use QuickBooks Online to my advantage. 
The consultant had my personal checking account unlinked 
in a heartbeat, and was able to pinpoint why my expense 
account was not reconciling. She gave me a list of things to do 
in my own time to bring my accounts up to speed, and helped 
me figure out how to proceed in the future. “Be consistent,” 
she said, as she handed me a piece of paper with suggested 
descriptors for my expenses.

While I still have yet to commit to a case management soft-
ware, I wish I had sat down with a professional to help set up 
my books when I first started my solo practice. I had no idea 
what I was doing, and no idea how to run a small business. The 
only saving grace is that I have not had too many business 
transactions to categorize and reconcile. Had I waited until 

the new year to set my accounts in order, I likely 
would have been extra frazzled, especially with  
tax season looming.

Why can’t I just listen to my own advice? Play 
to your strengths, I said. Bookkeeping is not one of 
them. Why gnash my teeth in frustration when 
it is well worth my time and peace of mind to pay 
someone to help me? Solo practice is a constant 
cost-benefit analysis. I have to remember that. NWL

  

attorney katie Ludwick is the 
owner of the Law Office of Kath-
ryn L. Ludwick in Bellevue. She 
can be reached at katie.ludwick@
gmail.com or 425-646-0555.
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I have played this trick since college for anything I am resisting. 
Ten minutes is a short enough time to exert some discipline. We 
regularly spend 10 minutes watching commercials or getting lost 
on Facebook. Why not take the same amount of time to complete, 
or at least start, something pressing on our minds? I am repeat-
edly amazed at how many of the tasks I avoid for days could have 
been completed in around 10 minutes. 

Try giving 10 minutes of your undivided attention to a proj-
ect you are avoiding. Turn off email, close the internet, and put 
the phone on silent. Put a pen and pad near you so that if you 
think of other things, you can jot them down and return to the 
task at hand. Set a timer on your phone—if you want to be done 
when the timer goes off, you are. After 10 minutes, one of two 
things happens: 1) you are engaged in the task, and ignore the 
timer, continue for a longer period of time or to completion, or 
2) you stop working when the timer goes off, but at the least 
you have a start. 

Neuroscience research shows that our brains are activated by 
motion—starting a task, even briefly, communicates to the brain 
that action is happening. Our brains then start thinking about 
the project, coming up with ideas and solutions during lulls 
(such as time in the shower), and are able to return to the proj-
ect with strategies, rather than wasting time. Ten minutes is not 
enough to write a brief or complete a declaration for summary 
judgment, but getting started on a task—particularly one we are 
avoiding—is more than half the battle. 

The timer trick also works to make time for things that relax 
you. Try setting a timer for something that will rejuvenate you. 
Don’t let your mind worry about what you are not doing—give 
your activity your full attention. Let yourself be unavailable for 
10 glorious minutes to read a book, garden, or dance to ’80s 
tunes. It doesn’t have to be much. The timer will ring to a differ-
ent person than the one who started.

How to Have a Productive Day:  
Three Easy Tips for Lawyers

The law is a profession full of stresses—deadlines, interruptions, demands from clients and opposing  
attorneys, case schedules, court filings, contracts, and motions with endless attachments. If you run your  
own practice or you are part of a smaller practice, administrative and managerial tasks are also added  

to an often overwhelming day. I have always been organized and loved systems, and I’ve looked for ways to maintain 
efficient productivity while keeping my sanity. Here are three easy ways to maintain focus during your day.

We all want to feel good about our time at work, serve our  
clients well, be a good team member, and feel prepared for the 
tasks and filings we know are coming. I find a to-do list essen-
tial in these endeavors. How can we get there if we don’t know 
where we are going?

Since becoming a lawyer nearly 20 years ago, I have main-
tained a typed list of all cases and tasks so that everything in 
my work life is contained in one document. I regularly update 
and revise this list, usually after staff meetings. Before, for 
years I made the mistake of using this as my daily to-do list as 
well. Running through the next four months of work without 
prioritization not only did not help structure the day, it also 
stressed me out before I even started. 

A few years ago I heard that the CEO of a large local company 
prepared a four-item to-do list every day. This changed my daily 
expectations dramatically—if that was good enough for the CEO 
of this major tech company, why not good enough for me in my 
humble law practice? 

I started keeping a daily four-item list, in addition to the com-
prehensive list. If the tasks are large, like “start draft of brief,” I 
may include only two. At the end of the day, I have accomplished 
the items I set out to accomplish, completed them with my full 
attention, and continued to keep our cases and managerial tasks 
on track. 

Here is how it looks: I come into the office and take a look at 
the long-term to-do list and the papers on my desk to see what is 
pending. I write my four-item list and keep it near the phone so I 
see it throughout the day. If there is an urgent request, I may not 
complete all four items. Incomplete items stay on the list. The 
next day, there is no need to waste time wondering what to do, 
stressing about priorities, or worse yet, browsing the internet to 
put off starting work—the list from the night before guides the 
day, and I am productive as soon as I begin the day.

by Anne-Marie Sargent

KEEP A DAILY FOUR-ITEM TO-DO LIST. 

One of the secrets of getting more done: make a to-do 
list, keep it visible, and use it as you go through the day. 

— Jean De La Fontaine

GIVE IT 10 MINUTES.

The secret to getting ahead is getting started. 
— Mark Twain
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Legal professionals can have a lot of 
“frogs” to eat throughout the day. I get 
big payoff in energy and efficiency by 
eating the biggest one first. Recently, I 
was avoiding a call with a client, needing 
to amend my initial legal advice based on 
further legal and factual development. 
I finally put the call on my four-item  
to-do list, although I wanted to put it 
off until the afternoon. But heeding 
Mr. Twain’s advice, I scheduled the call 
for the morning. The call only lasted 
15 minutes, after which the client was 
informed and satisfied, and I was im-
mediately freed up. The rest of the day 
went smoothly, ticking through the re-
maining items on the to-do list, because 
I was energized by eating the biggest 
frog first. 

And remember that frogs are not 
always work-related. Sometimes the 
biggest frog is a phone call to a family 
member we do not want to return, or 
a commitment to exercise so that we 
can release tension. Whatever is get-
ting you stuck, do it first and be done 
with it. NWL

anne-Marie sargent 
is a partner with 
Connor & Sargent 
PLLC. She primarily 
represents employees 

in severance negotiation, discrimina-
tion, and class action lawsuits. She is 
a mediator of employment and other 
disputes, and a co-chair of the Federal 
Bar Association’s ADR committee. 
When not practicing law, she is often 
painting or outside with her dogs. She 
can be reached at aes@cslawfirm.net.

becu.org/trust | 206-812-5176

BECU Trust Services is a trade name used by MEMBERS® Trust Company under license from BECU. Trust services are provided by MEMBERS® Trust 
Company, a federal thrift regulated by the Offi ce of the Comptroller of the Currency. Trust and investment products are not deposits of or guaranteed by 
the trust company, a credit union or credit union affi liate, are not insured or guaranteed by the NCUA, FDIC or any other governmental agency, and are 
subject to investment risks, including possible loss of the principal amount invested. This is for informational purposes only and is not intended to provide 
legal or tax advice. For legal or tax advice, please consult your attorney and/or accountant.

Trust Flexibility  |  Incapacity Planning |  Beneficiary Protection

WHEN YOUR CLIENTS  
   NEED LEGACY PROTECTION

“ I never hesitate to refer my clients 

to BECU Trust Services. Their 

trust officers are centered on the 

particular needs of the clients. 

I’ve known them to be sensitive in 

working with people. My clients 

have nothing but praise for BECU.”

 -Madeline Gauthier, Attorney

Creating a legacy plan incorporating a Trusteed IRA may be the right choice 
for your clients who are considering how to best pass on their assets. At BECU 
Trust Services, we know that deciding which strategy to take to protect one’s own 
legacy is among the most important in a person’s lifetime.

BECU Trust Services is dedicated to the philosophy of people helping people. 
We provide personalized services at competitive rates with lower minimums.

With a Trusteed IRA, your clients can take advantage of the tax benefi ts of an 
IRA while having the control and security of a trust. Find out how a Trusteed 
IRA can enhance your client’s estate plan. Contact us today.

Trusteed IRAs

T R U S T  S E R V I C E S

EAT THE BIGGEST FROG FIRST. 

If it’s your job to eat a frog, it’s 
best to do it first thing in the 
morning. If it’s your job to eat 
two frogs, it’s best to eat the 
biggest one first. 

— Mark Twain

Get published!
See your name in lights (well, in ink, 
anyway) in NWLawyer! If you have an 
article of interest to Washington lawyers 
or have been meaning to write one, see 
page 4 for article submission guidelines. 
NWLawyer relies almost entirely on the 
generous contribution of articles from 
WSBA members and others.

Questions? 
Contact nwlawyer@wsba.org.
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Maritime or admiralty law is the law of waterborne 
commerce. It governs ships, boats, and other nautical 
craft, as well as their crews, passengers, transport, and 

trade. Rules and customs dating back four millennia combine 
with national and international laws—substantive and proce-
dural, legislative and judicial. In Washington, the coverage 
of maritime law includes the inland salt waters from Blaine to 
Olympia and west to Neah Bay, the ocean coastal waters and ports 
of Grays Harbor and Willapa Bay, and the inland, interstate waters 
from Cape Disappointment to Clarkson. Age-old principles anchor 
contemporary maritime law, merged by the timeless hazards and 
bounties in seafaring.1

IN ANCIENT TIMES
“If a man hire a sailor, he shall pay him six gur of corn per year.”  
So said Hammurabi in about 1760 B.C., one thousand years  
before the Iliad. Earlier, ancient Sumerian law decreed: “If an 
upstream-boat sinks a downstream-boat, [the owner of the 
upstream-boat] shall replace the lost boat.”  Writing in A.D. 529, 
Roman Emperor Justinian I defined a “ship” as any vessel,  
even a raft, “navigating the sea, rivers, or lakes.”  

The sailors of Babylonia, Sumer, and the Byzantine Empire 
would find parallels in our present-day maritime law. The  
sustenance of sailors is still mandated, though measured today  
in calories, not gur. 46 U.S.C. § 10301 (three meals, 3,100 calories 
per day). Our river-borne navigation laws reflect the Sumerian 
principle of legal right-of-way. 33 C.F.R § 83.09(a)(ii) (Rule 9)
(“vessel operating in narrow channels. . . and proceeding down-
bound with a following current shall have the right-of-way over 
an upbound vessel.”).  And Justinian I seemed as qualified then  
as the Supreme Court today in defining what is, and what is not, 
a “ship.” See Lozman v. City of Riviera Beach, Fla., 133 S. Ct. 735 
(2013)(“[A] wooden washtub, a plastic dishpan, . . . a door taken off 
its hinges, or Pinocchio (when inside the whale) are not “vessels[.]”).
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by Tom Waller

Ancient Customs and Modern Laws  
Define This Unique Practice Area
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MODERN LAW
Maritime law, like other specialized 
bodies of law, includes statutes, 
regulations, and case precedents 
designed to stabilize relationships, both 
personal and property. The relation-
ships, all linked to navigable waters 
and commerce, involve contracts, torts, 
administrative activities, and to  
a lesser extent, criminal acts. 

In the United States, maritime leg-
islation is enacted by Congress under 
its constitutional authority to regulate 
commerce with foreign countries and 
between the states. Maritime common 
law is created in the state and federal 
courts. On the latter point, cases in 
which maritime law applies are heard 
in federal court, following Article III, 
Section 2 of the U.S. Constitution. State 
courts have concurrent jurisdiction 
of most maritime claims, employing 
federal maritime law. 28 USC § 1333. 

 “Navigable waters” are the avenues 
of maritime commerce, dividing land-
based and maritime law. Navigable wa-
ters generally include bodies of water 
capable of being used for interstate or 
foreign commerce. The Columbia River 
is “navigable” and therefore subject to 
maritime jurisdiction and governed by 
maritime law. The Skookumchuck River 
is not. Lake Washington, historically 
nonnavigable, is now an avenue of in-
terstate commerce. Lake Whatcom and 
Moses Lake are not deemed navigable, 
or subject to maritime law; it is not now, 
nor has it ever been, possible for a 
vessel to travel between either lake and  
another state. The distinction between 
navigable and nonnavigable waters 
allows for maritime law to govern 

injuries aboard a helicopter—serving as 
an offshore “ferry”—crashing in coastal 
waters, but for Washington state law 
to govern a passenger injury aboard 
the LADY OF THE LAKE, a 65- foot 
ferry, on Lake Chelan. 

As federal law, maritime law is 
defended by uniformity, supremacy, 
and federal preemption. The laws of 
the states yield in most instances to 
maritime principles: “[P]lainly, we 
think, [no state’s] legislation is valid if 
it . . . works material prejudice to the 
characteristic features of the general 
maritime law or interferes with the 
proper harmony and uniformity of that 
law in its international and interstate 
relations. " Southern Pacific Company v. 
Jensen, 244 U.S. 205, 215-16, 37 S. Ct. 
524, 528-29 (1917). State laws may fill 
gaps where national uniformity is not 
vital, such as issues involving marine 
insurance, employment, and pollution 
of state waters. 

FOCUS ON TRADE
The focus on trade, with historical 
undercurrent, is reflected also in the  
jurisdictional prerequisites for both  
admiralty contract and tort jurisdiction. 
For claims in tort, courts consider whether 
an incident has a potential disruptive 
impact on maritime commerce and 
whether the incident had a substantial 
relationship with traditional maritime 
activity. The lines are not easily drawn: a 
kiteboard injury off the Maryland coast 
has been deemed to have such a relation-
ship, while a white-water rafting injury 
on a navigable river in West Virginia was 
deemed to have no such link. 

For contracts, the test for admiralty 
jurisdiction generally requires a link 
to maritime commerce, navigation, or 
employment. Justice Potter Stewart’s 
test for hard-core pornography, "I know 
it when I see it," is useful here; the 
borders of maritime contract law are 
not well lit. Contracts for repair, service, 
or sale of a ship are maritime. Contracts 
for ship construction are not.

As with other discrete areas of law, 
maritime law has subtlety, nuance, 
and, occasionally, abstraction. One 
of the unique aspects of the law is its 
mechanism for prejudgment security, as 
well as postjudgment execution. In the 
United States, like other common-law 
countries, the action in rem is the basic 
procedure on which creditors rely for 
prejudgment security and postjudgment  
enforcement. Prejudgment security 
procedures are especially important 
to maritime lien holders, including 
holders of ship mortgages; an insolvent 
or unscrupulous debtor might otherwise 
simply disappear over the horizon with 
the debtor’s principal asset, the ship. 
The arrest by a U.S. marshal of the ship 
or other res (e.g., cargo or freight) in an 
action in rem creates admiralty juris-
diction by putting the res under judicial 
detention pending adjudication of 
the claim. Similarly, the availability of 
postjudgment execution, by way of the 
federal judicial sale of the arrested ves-
sel, serves to protect maritime creditors 
and lienholders concerned about the 
solvency of their debtors. The maritime 
lien itself is a nonpossessory security 
right in the ship, its freight or cargo. 
It may arise from statute or bodily 
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Seattle's Fishermen's Terminal. 
Photo by Tim Waller
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injury, nonpayment of seamen’s wages, 
salvage, collision, contract, or other 
specified maritime-related activity. 
The lien is enforced by the arrest of 
the ship, cargo or freight. 

Other unique aspects of admiralty 
law include limitation of liability, 
salvage, and recovery for injuries and 
death to seamen. The Limitation of 
Liability Act, 46 U.C.S. § 30505, may 
allow a vessel owner to limit its liabil-
ity to the post-incident value of the 
vessel (which may be on the seafloor) 
and its pending freight, so long as the 
incident occurs without the “privity” 
or knowledge of the owner. In marine 
salvage, the rescuer (salvor) is entitled 
to a reward for taking the risks neces-
sary to conduct the salvage. The size 
of the reward, if not predetermined by 
contract, is decided based on factors 
such as the value of the property and 
the degree of risk involved. 

For injuries and death to seamen, 
employer liability under maritime 
law also differs markedly from the 
common law and legislatively created 
workers' compensations systems. 
Under maritime common law dating 
back centuries, the shipowner owes to 
the seamen aboard its ship repatriation 
costs, wages to the end of the “voyage,” 
medical expenses (“cure”) linked to 
shipboard injury or illness, and a daily 
stipend (“maintenance”) during the 
period of recovery. Separately, the 
shipowner is liable under maritime 
common law for damages, including 
past and future wage losses and 
general damages, for “unseaworthy” 
conditions aboard its vessel. Under the 
Jones Act, a federal statute related to 
both coastwise trade (cabotage) and 
bodily injury, a seaman injured (or 
killed) in the course of employment 
may recover similar, but not duplicate, 
damages against the employer based 
on neutered principles of negligence. 
46 U.S.C. § 30104. 

PRACTICE IN WASHINGTON
Here in Washington, maritime law 
substantially governs the rights and 
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We not only prepare and review 
prenuptial agreements, we also speak 
regularly on the subject and updated 
the Washington Practice chapter 
on Prenuptials. We know the issues 
and pitfalls. Let Brewe Layman help 
you draft, review or critique your 
prenuptial agreement.

An Ounce of Prenuptial 
Prevention.
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Seattle
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Mount Vernon

toM waLLer practices 
with the Maritime Law & 
Justice Group at Bauer 

Moynihan & Johnson in Seattle. He can 
be reached at tgwaller@bmjlaw.com. 

 

commercial interests of tens of  
thousands of land-based and at-sea work-
ers, directly and from induced impacts. 
The interests include commercial fish-
ing, vessel repair and maintenance, 
cargo handling and logistics, commercial  
diving, passenger vessel and ferry oper-
ations, recreational boating, and sport 
fishing. Support industries, including 
marine technology, education, training 
and safety programs, and marine 
finance are also involved and may 
invoke maritime law. 

Waterborne trade—both domestic 
and international—moves goods and 
passengers across oceans, along coast- 
lines, and on inland rivers. Innovation 
and technology bring change to indus-
try and advances in governing mari-
time law. Opportunity, risk, and reward 
in the maritime trades are guided now, 
as for centuries, by ageless custom and 
evolving maritime laws. NWL

Port of Seattle. 
Photo by  Don Wilson, Port of Seattle

NOTES
 1. “Admiralty” is generally used interchange-

ably with "maritime" law, though in a strict 
sense admiralty law refers to jurisdiction 
and procedures originating in England’s 
office of Admiralty. 
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A tax indemnity provision in 
a legal document generally 
states that one party will cover 
certain taxes, or will cover tax 

problems if they arise. Tax indemnity 
provisions are common. They appear 
in many variations, and can show up 
across a wide variety of contracts and 
agreements. 

One recurring context is in settle-
ment agreements that resolve legal 
disputes. The issue and need for the pro-
vision might arise something like this: 
You agree in principle to settle a case for 
your client, and you are trying to get the 
deal inked. But there are potential taxes 
or potential tax risks.

Whether you represent plaintiffs or 
defendants, your client probably has 
tax issues, whether they know it or not. 
The defendant is paying money and 
probably hoping to deduct it. The de-
fendant may face other tax issues, such 
as withholding on wages, or the need to 
issue IRS information returns, such as 
Forms 1099. 

Some defendants figure that any 
such tax concerns can be deferred and 
dealt with later. Some defendants know 
that any deal about tax withholding or 
tax reporting usually should be struck 
then, not later. Besides, the plaintiff is 
likely to ask for tax provisions in the 
settlement agreement. 

Most plaintiffs in litigation are more 
worried than defendants about taxes. 
Plaintiffs are receiving money, so hope 
to position payments as best they can 
from a tax viewpoint. The plaintiff may 

be worried if it is taxable, ordinary in-
come or capital gain, and may also have 
concerns about withholding, Forms 
1099, etc. There are usually attorney 
fees that also raise tax issues. 

Attorney Fees
The plaintiff will hope that only his net 
recovery is taxed (after legal fees and 
costs). The U.S. Supreme Court in Banks1 
held that plaintiffs generally must re-

port gross recoveries, even if the contin-
gent fee lawyers are paid directly by the 
defendant. For tax purposes, the fees are 
considered first paid to the plaintiff. 

Reporting the income on a gross ba-
sis means that the plaintiff must consid-
er whether, how, and where to deduct the 
legal fees. Depending on the type of case 
and whether it arises in the plaintiff’s 
business, the plaintiff may not be able to 
deduct all of the legal fees. In short, there 
are often latent tax issues that make tax 
indemnity provisions common. But the 
meaning and importance of the indem-
nity provision is another matter.

Discussing Indemnity
The first sign of a tax issue may be a 
draft settlement agreement that says 
something about tax withholding, the 
issuance of IRS Forms 1099, or tax in-

demnity. There may be tax advisers on 
one or both sides, or there may be no tax 
advisers in sight until long after the case 
is resolved. Some lawyers insist that the 
client hire a tax professional, but many 
lawyers try to muddle through the tax 
issues themselves.

Curiously, many non-tax lawyers 
seem comfortable handling tax indem-
nity provisions. They may recognize 
that indemnity may be needed in case 

there is a tax problem, such as failure to 
withhold, failure to issue forms, or fail-
ure of the plaintiff to pay taxes. It might 
seem that a tax indemnity provision 
serves to obviate the tax issues. If you 
get a solid tax indemnity for your client, 
there might seem to be no need to un-
derstand the size, scope, or impact of the 
tax issues. 

But that can be a mistake. Suppose 
the defendant is settling all claims and 
paying the plaintiff $X for a complete 
release. The settlement agreement 
may say that the defendant has given 
no tax advice, the plaintiff agrees to 
pay his own taxes, and that the de-
fendant will issue an IRS Form 1099  
reporting the payment. 

The settlement agreement might 
also say that if the defendant incurs 
any tax problem on these funds, the 

Whether you represent plaintiffs or defendants, your clients 
probably have tax issues, whether they know it or not.

by Robert W. Wood IMPORTANT CONSIDERATIONS FOR CLIENTS

TAX INDEMNITY 
PROVISIONS 
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plaintiff will indemnify the defendant. 
Is this a good idea?  Does the defendant 
even need any tax advice in this case?  

The tax indemnity provision seems 
to put the liability on someone else. If 
so, the reasoning may go, there is no 
need to worry about the size or scope of 
the tax problems. Such thinking can be 
shortsighted for several reasons. 

Pursuing Third Parties
First, an indemnification obligation 
does not prevent a tax problem, nor does 
it bind the IRS or state tax authorities. If 
you are the taxpayer, you have the prob-
lem, even if you can go after someone 
else to try to cover your loss. An indem-
nification obligation is a third-party ar-
rangement between contracting parties. 

Thus, it is only as good as the cred-
it-worthiness of the indemnifying party. 
Moreover, it says nothing about the pri-
mary liability that the party to be indem-
nified has to the IRS or to state taxing 
authorities. For example, consider the 
question of tax withholding. 

Tax withholding is required on wages 
and on some other payments (such as 
some payments to non-U.S. plaintiffs). 
Where withholding is required, the pay-
or is a withholding agent and fails to 
withhold at its peril. Failure to withhold 
liability can be significant, involving 
liability for the payments themselves, 
interest, and potentially steep penalties. 

The fact that someone else (typically 
the settling plaintiff) has agreed to step 
in and repair the tax damage does not 
mean they will actually step in. Even if 
they do, they may not have the financial 
ability to repair the tax damage. Sup-
pose that a wrongful termination of em-
ployment case is settling for $1 million, 
with the client receiving $600,000 and 
the lawyer receiving $400,000. 

Assume that the plaintiff receives a 
Form 1099, agrees to pay any tax due, 
and agrees to indemnify the defendant 
for taxes. But what if the IRS claims the 
$600,000 was wages subject to with-
holding?  The employer has the liabili-
ty for failure to withhold, which could 
amount to $300,000 or so. 

The IRS will not agree to go after the 
plaintiff. The defendant can try to get 
the plaintiff to step in, but how likely is 
that? By the time the tax issues are ex-
amined and contested, the plaintiff may 
be out of funds. 

Besides, even if the plaintiff could 
pay, he or she will probably fight it. It is  
highly unlikely that the plaintiff will 
agree that the indemnity obligation 
he or she signed actually covers fail-
ure-to-withhold liability of the defen-
dant. Many general indemnity provi-
sions are unlikely to be read broadly 
enough to actually cover the employer’s 
failure-to-withhold liability. 

As this withholding example sug-
gests, there is also no guarantee that 
the tax damage will be small. In that 
sense, a tax indemnity provision may 
lull you into a sense of complacency. 
A common comment is that, “we have 
indemnity from the other side for taxes, 
so we are covered.”  

Despite a tax indemnity provision, 
you should understand the risks, tax 

dollars, penalties, interest, and counsel 
fees you are trying to guard against. But 
aside from these cautions, are tax in-
demnity provisions a bad idea? 

 
Types of Indemnity
Some lawyers worry that a tax indem-
nity provision is a red flag to the IRS. 
Some suggest that a tax indemnity pro-
vision is an admission to the IRS that 
there is a tax game afoot. It is hard to 
see how. Tax indemnity provisions are 
common in numerous types of agree-
ments, and are unlikely to be viewed as 
red flags by the IRS. 

In that sense, a tax indemnity provi-
sion probably cannot hurt. Nevertheless, 
it may not help either. Such provisions 
are of limited utility in many types of le-
gal settlement agreements, especially in 
settling employment litigation. 

For example, if the defendant is a 
business and the plaintiff is an injured 
person or former employee, the pros-
pect that the defendant will actually 
pursue the plaintiff on the tax indemni-

The fact that someone has agreed to step in and repair  
the tax damage does not mean they will actually step in.
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ty provision is remote. There is usually 
little for the defendant to benefit, and 
there are usually reasons not to try. It is 
also clear that the indemnity provision 
may not accomplish what the defen-
dant thinks it will. 

Again, what if some or all of the set-
tlement payment to the plaintiff is really 
wages?  Suppose that the defendant is-
sues a gross check and reports the set-
tlement figure on a Form 1099. Later, the 
IRS claims that some (or all) of the set-
tlement is wages subject to withholding. 

In virtually every employment case, 
at least some of the settlement payment 
should be wages subject to withholding. 
Not all of the money may be wages, but 
failing to consider wage exposure would 
be a mistake.2  And plainly, if there is 

any failure to withhold liability, it resides 
squarely with the defendant employer. The 
IRS will pursue the defendant for all the 
withholding money, interest, and penalties. 

As a matter of contract law, the defen-
dant can demand indemnity, and then 
can try to go after the plaintiff for that. But 
unless the indemnification agreement is 
explicit that it covers failure-to-withhold 
liability, it may be very hard to enforce. 
Besides, the IRS certainly will not release 
its hold on the defendant employer, what-
ever the indemnity provision may say. 

There is also an enormous practical 
barrier. Trying to enforce an indemnity 
provision (at least against a former  
employee) is almost always a mistake. 
Most lawyers will advise the defendant 
not to even try to pursue the plaintiff, 
since the indemnity litigation can back-
fire. If the defendant thinks that some or 
all of the settlement money is wages, the 
defendant should withhold. 

Most often, the money in an em-

ployment case should be allocated into 
several categories. Reasonable minds 
can differ on whether 10 percent or 90 
percent is wages, or something in be-
tween. But a portion is probably wages. 
An indemnity provision does not hurt 
anything, but it probably does not help 
much either. 

This is not to say that the defendant 
cannot take a calculated risk that with-
holding is required, yet still settle and not 
withhold, reporting the entire payment 
on a Form 1099. It happens, frequently 
in fact. Employers sometimes settle a 
case that (from a business perspec-
tive) must be settled, where the plain-
tiff insists that if there is any withhold-
ing, the plaintiff will not settle. 

In an ideal world, perhaps the de-
fendant should offer more money to 
settle. That way, the defendant can 
withhold if required, and the plaintiff 
can still collect a net payment that the 
plaintiff finds acceptable. But in the 
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real world, the defendant may agree to 
run the tax risk. 

The defendant’s general counsel 
may say to the tax adviser, “we are 
managing risks, and the litigation risk 
with this case is vastly greater than 
the tax risk.”  Businesses must weigh 
these risks. What seems silly, though, 
is if the defendant is convinced that 
there is no tax risk because there is an 
indemnity provision. 

Non-Employee Litigation
What about tax indemnities outside of 
employment litigation?  Tax indemnity 
provisions can often be more helpful in 
other contexts. For example, suppose 
the defendant agrees not to issue an IRS 
Form 1099, because the plaintiff claims 
the payment is for personal physical in-
juries or sickness that is tax-free under 
Section 104 of the tax code?3  

The defendant may believe that the 
settlement payment is really a pay-
ment for emotional distress, and there-
fore taxable. The defendant might say 
that in order not to issue a Form 1099, 
the defendant requires a tax opinion 
from the plaintiff, and a tax indemnity. 
Here, the indemnity would presum-
ably cover penalties for failure to issue 
a Form 1099. 

The main penalty for failure to issue 
a Form 1099 is only $260, unless the 
defendant is found to have been willful. 
In that case, the penalty could be much 
more serious—10 percent of the settle-
ment payment. In practice, though, such 
10 percent penalty assertions are rare. 

The penalty for intentional failure 
to issue a Form 1099 seems to be re-
served for situations where it was clear 
the payor knew there was a reporting 
obligation, and ignored it. In any event, 
indemnity provisions in such situa-
tions may make more sense than where 
wages and withholding are involved. 

Tax Indemnities in Acquisitions
Tax indemnity provisions are also com-
mon in acquisition agreements. A pur-
chase of one company by another can be 
handled in many different ways. Often, 

there are tax issues that will remain de-
batable even post-closing. 

There may be income tax, sales and 
use tax, property tax, and foreign tax 
issues. Whatever the issues, it is appro-
priate to allocate the risks. And unlike 
in the context of litigation settlements, 
enforcement may be a factor.

For example, unlike litigation settle-
ments, escrows or hold-backs are com-
mon in such transactions. Often, they 
may not extend for the entire statute 
of limitations period that could brack-
et the time of potential tax risks. Nev-
ertheless, an escrow or holdback may 
materially help and can put real teeth 
in the indemnity provision.

Lawyer Risks
Lawyers are trained to ask for indemnity 
and to cover as many risks for their clients 
as they can. Tax indemnity provisions are 
often written and debated by non-tax law-
yers. That is to be expected. Everyone is a 
little afraid of taxes and tax liabilities. 

And like confidentiality provisions, 
indemnity provisions—even about tax-
es—may seem pretty straightforward. 
After all, a tax indemnity may seem to 
reduce or even obviate the tax risks. 
However, whenever possible, get some 

tax advice even if you have a strong 
indemnity provision. 

There is a big difference between: (1) 
feeling comfortable that a small penalty 
will be covered by the plaintiff if it mate-
rializes; and (2) believing that a tax bill 
for 40 percent of the settlement for fail-
ure to withhold taxes will be adequately 
addressed via an indemnity that may 
never be collectible. One can still ask for 
indemnity. But understanding the type, 
scope, and amount of the potential tax 
problems is a good idea. 

Tax indemnity provisions are not 
one-size-fits-all. No matter how tightly 
you write a tax indemnity provision, 
there may be ambiguities. Even if the 
scope and meaning of the indemnity 
provision is clear, there may be big 
questions (then or later) on whether the 
indemnifying plaintiff will have any as-
sets to pursue. 

If you tell your clients the indem-
nity provision protects them, it can be 
upsetting to have your client complain 
several years later that an indemnity 
provision you wrote or recommended 
did not protect them. And that may 
mean the lawyer who said, “Don’t wor-
ry, we’ve got indemnity” might end up 
being asked to pay.
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Indemnity Payments as Income
What happens if you get hit with a tax bill 
from the IRS, and the other party indemni-
fies you for it? Is the indemnity payment 
income? If so, can you require the indem-
nifying party to “gross up” any payment 
for taxes?

There is often confusion surround-
ing the taxation of indemnity pay-

ments, but the IRS usually views them 
as income.4  The IRS has frequently as-
serted the payment of another person’s 
income tax (directly or indirectly) is 
gross income to that person.5 Taxpay-
ers often argue otherwise, citing Clark 
v. Commissioner  for the proposition 
that tax indemnity payments are ex-
cludable from gross income.6

As to whether a gross up for taxes is 
required, that is a drafting issue. Many 
parties will not even think of it, and if 
they do, they may not want to explicitly 
raise it. A provision that says the plain-
tiff will indemnity the defendant for all 
tax consequences of a settlement may 
be inartful and not specific. But it may 
be more likely to be signed than one 
that is long, and that says the plaintiff 
must even gross up any required taxes 
on the indemnity payment itself.

Conclusion
As with many other common and use-
ful clauses in legal documents, tax 
indemnity provisions are a drafting 
staple. They are often a good idea, and 
they can be adapted for a variety of 
purposes. Even so, one should not as-
sume that they fix all tax problems. NWL

Robert W. Wood practices 
law with Wood LLP in 
San Francisco. He is the 
author of numerous tax 

books including Taxation of Damage 
Awards and Settlement Payments (www.
TaxInstitute.com). He is a member of 
many state bars, a certified tax spe-
cialist, and a frequent expert witness. 
He is a tax columnist for Forbes and for 
Tax Notes. He can be reached at wood@
woodllp.com. 

This discussion is not intended as legal 
advice.

Notes
 1. C.I.R. vs. Banks, 543 U.S. 426 (2005).
 2. See Wood, "When Defendant Employers Are 

Sued (Again) for Withholding Taxes," Vol. 
148, No. 10, Tax Notes (September 7, 2015), 
p. 1151.

 3. See Wood, "Tax-Free Physical Sickness 
Recoveries in 2010 and Beyond," Vol. 
128, No. 8, Tax Notes (August 23, 2010),  
p. 883; Wood, "Is Physical Sickness the New  
Emotional Distress?" Vol. 126, No. 8, Tax 
Notes (February 22, 2010), p. 977.

 4. See  e.g., Priv. Ltr. Rul. 9833007 (Aug. 14, 
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1998); Priv. Ltr. Rul. 9743035(July 28, 1997); 
Priv. Ltr. Rul. 9743034 (July 28, 1997); Priv. 
Ltr. Rul. 9728052 (Apr. 16, 1997); Priv. Ltr. 
Rul. 9226033 (June 26, 1992).

 5. See e.g., Priv. Ltr. Rul. 9833007 (Aug. 14, 
1998); Priv. Ltr. Rul. 9743035 (July 28, 1997); 
Priv. Ltr. Rul. 9743034 (July 28, 1997); Priv. 
Ltr. Rul. 9728052 (Apr. 16, 1997); Priv. Ltr. 
Rul. 9226033 (June 26, 1992); see also Old 
Colony Trust Co. v. Commissioner, 279 U.S. 
716 (1929).

 6. 40 B.T.A. 33 (1939), nonacq. sub nom., 1939-
2 C.B. 45; acq. 1957-2 C.B. 4.
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IN 2016, THE WSBA SERVICE CENTER  
received 17,970 emails and 35,828 phone 
calls. If you were one of those callers, you 
most likely spoke with Steve Carroll, a  
service center representative with 14 years  
of experience at the WSBA. Steve’s calm  
and helpful demeanor, along with his  
extensive knowledge of the WSBA, make 
him an important member of our staff. NWL

STEVE CARROLL  
Service Center Representative
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MEET OUR  STAFF

How do you help our members? 
My job, and the jobs of my colleagues  
in the Service Center, is to be the first 
point of contact for members and the  
public. When I get a call, I try to answer  
the question or find someone who can.  
In the Service Center, we answer all kinds 
of calls from members who want to register 
for a seminar, change their address, or ask 
a question about their membership. I try 
to take the next step when I help someone. 
For example, when I change an address,  
I’ll try to see if it is their turn to report their 
continuing legal education credits so they 
aren’t caught by surprise at the end of the 
year. The public calls are more varied and 
you never know what someone will ask. 
We sometimes get callers from back East  
who think they are talking to the District  
of Columbia. 

What is a typical day for you?
My typical day starts early. I arrive before 
the WSBA office opens at 8 a.m., to get 
things set up so I’m ready to answer calls 
when we turn on the phones. I look at the 
WSBA website and the seminar calendar 
so I know what’s going on and how to 
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Robert V. Boeshaar
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206.623.0063 | boeshaarlaw.com
1000 Second Avenue, Suite 3000 | Seattle, WA 98104

Masters of Laws (LL.M.) in Taxation
Over 14 years experience with the IRS Oce of Chief Counsel

I help individuals and businesses find the best 
resolution to their disputes with the IRS.

direct visitors. Then, in between calls, 
I answer emails and complete paper-
work. The biggest challenge is shifting 
gears, going from registering someone 
to attend a seminar to answering a ques-
tion from the public who wants to find a 
lawyer. During the day I have different 
roles, but my favorite is teacher. I like to 
find ways to explain things in a way that 
each individual caller can understand.

Tell us more about yourself.
I am originally from back East. I grew up 
in Western Massachusetts and went to 
school in Northern Vermont. I studied 
biology, but after working for a biological 
supply company for a few years, I realized 
it wasn’t for me. I found a job in a hotel, 
doing odd jobs and learning the hospi-
tality business from the ground up. A 
friend of mine invited me to move to San 
Francisco to take the next step in my ca-
reer and I got a job at the Stanford Court, 
a five-star hotel on Nob Hill. I worked for 
Howard Storm, a charter member of the 
American branch of Les Clefs d’Or, the 
society of concierges. When the hotel was 
sold, I moved back East again. After a few 
winters there, I realized I missed the West 
Coast. My wife’s uncle invited us to move 
to Seattle about 17 years ago, and 14 years 
ago I took a job with the WSBA. In my 
free time I work with my son on his mer-
it badges and I enjoy woodworking. NWL
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We are grateful to the many legal professionals  
who have already made generous donations  
to the Washington State Bar Foundation this  
licensing season.

Your donations support the Washington State  
Bar Association’s Moderate Means Program,  
Call to Duty, and Diversity & Inclusion programs.

If you haven’t given already (or if someone else  
handles your license renewal) you can  
still make a tax-deductible donation online.

www.WSBA.ORG/FOUNDATION

THANK YOU FOR OPTING TO GIVE 

Washington State Bar Foundation President  
Judy Massong, with Sarah Yohay Eaquinto  
and Laurie Davenport of Tacoma-Pierce  
County Bar Association Volunteer Legal  
Services, at a recent Day of Service for 
WSBA’s Call to Duty program.
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Literary Lawyer

Bitter is the Wind
by Jim McDermott
2016, Cune Press

Reviewed by  
Renee McFarland

 

Bitter is the Wind, a novel by 
Portland-based litigator Jim 
McDermott, brings to life a 

family drama set against the backdrop 
of the struggles facing the working 
class. Is the American dream alive and 
well? What changes the trajectory of 
a blue-collar life? The story traces the 
coming of age of George Jr. in the wake 
of family tragedy and follows him to ear-
ly adulthood. The relationship between 
George Jr. and his father George Sr. is 
the core of the story. 

McDermott paints a vivid and real-
istic picture of working class life in the 
late 1970s and early 1980s in two rural 
but connected Hudson Valley commu-
nities. Still suffering from the loss of 
his mother and sister in a car accident, 
George Jr. acts out in junior high despite 
being highly intelligent and creative. 

While dealing with his own grief, his 
dad tries his best to raise his son well. 
He works diligently to propel George Jr. 
to a more prosperous life than his own. 
One of many life lessons he imparts to 
his son is the experience of running a 
large rabbit business. This endeavor 
showcases the rustic setting and the 
tough work for extra income. George Jr. 
quickly tires of the claustrophobic barn 
and working amid the pungent odor of 
rabbit droppings.

Despite being a gifted athlete, the el-
der George had been forced by life cir-
cumstances to take a dead-end factory 
line job in the anchor corporation of the 
area, Woo Labs. George Sr. wonders if 
he will ever advance in his company and 
expresses frustration with his lot in life. 
An exceptional student, young George 
starts on a path to escape his father’s 
fate. He recognizes the transformative 
value of education but has several ob-
stacles to overcome along the way. In 
addition to his supportive dad, George 
receives guidance from a wise widow  
who is always there for him.  

Both father and son question the 
ethics of people in power, from the 
leadership at Woo Labs to government 
leaders. Historical events like Water-
gate and the Rev. Sun Myung Moon 
mass wedding provide a backdrop 
for discussions about values between 
father and son. The Catholic Church 
also plays a large role, as George Jr. 
sorts out his beliefs and his father 
grapples with disillusionment. As he 
works to fulfill his dreams, George Jr. 
ultimately has to decide what being 
successful in life means to him. 

This book takes a nostalgic look at 
the time period from a male perspec-
tive. Baseball figures prominently, both 
as a vehicle to escape working-class 
life and as a pastime shared by father 
and son. In high school, George Jr. 
starts his working life at a gas station 
and spends time in the local disco, 
sporting long hair, and driving a gold 
Duster. He has a trusted dog and good 
friends, as he navigates adolescence in 
a time when kids generally had more 

freedom. This book will resonate with 
people who grew up in the 1970s, and 
with those who are concerned about the 
plight of the American working class. 

As the middle class shrinks and income 
inequality grows, many people wonder 
if their children will have more oppor-
tunities than they did. Bitter is the Wind 
explores themes of social mobility, par-
enthood, freedom, and how, in many ways, 
you never really leave your hometown. NWL

renee McFarLand 
left her hometown of 
Spokane a long time ago 
and misses it. She is a 
member of the WSBA 

Editorial Advisory Committee. She lives 
in Mountlake Terrace, where she is a 
longtime school volunteer. She can be 
reached at reneemcf93@hotmail.com.
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Need to Know

News and information of 
interest to WSBA members

Email nwlawyer@wsba.org if you 
have an item you would like to share.

Opportunity for Service
Interested in running for Board of 
Governors?
Nomination/Application Deadline for Dis-
trict positons is Feb. 15.
Five positions on the WSBA Board of Gov-
ernors are up for election in 2017. The open 
positions represent the following congres-
sional districts and one at-large seat:
District 3 
District 6
District 8
District 7-North
At-large position
The three-year term of office begins Oct. 
1, 2017. These positions are currently 
held by Jill Karmy (District 3), Keith Black  
(District 6), Ann Danieli (District 7-North), 
Andrea Jarmon (District 8) and Mario 
Cava (At-Large).
Eligibility: 
Any active member except one previously 
elected to the Board of Governors may be 
nominated or run for the office of governor 
from the congressional district in which 
the member is entitled to vote. 
Becoming a Candidate: 
To run for the Board of Governors or to 
nominate another WSBA member, you 
must file a statement of interest and a 
biographical statement of 100 words or 
less. The required form is available on 
the WSBA website at www.wsba.org/
elections or by contacting Pam Inglesby 
at pami@wsba.org or 206-727-8226. The 
WSBA executive director must receive 
the forms for district races by 5p.m. on 
Feb. 15. Note: Biographical statements of 
nominated candidates will be published 
in the April/May issue of NWLawyer. The 
deadline to run for the at-large position is 
5 p.m. on April 20, 2017.
Voting: 
The four district-based positions are 
elected by their peers. Generally, a mem-
ber is entitled to vote in the congressional 

district in which he or she resides. All out-
of-state active WSBA members are eligi-
ble to vote in the district of the address 
of their agent within Washington for the 
purpose of receiving service of process 
as required by APR 5(f), or, if specifical-
ly designated to the executive director, 
within the district of their primary Wash-
ington practice. The WSBA will use an 
electronic voting system, and members 
will not receive a paper ballot unless they 
request one. Email ballots will be sent on 
March 15 and must be received by 5p.m. 
on April 1. The at-large governor will be 
elected by the Board of Governors at its 
May 18-19 meeting.

BOG Candidate Forum:  
A candidate forum is scheduled for 
Wednesday evening, March 1. All candi-
dates for the four district seats are strong-
ly encouraged to participate. The forum 
will be held at the WSBA Conference Cen-
ter in Seattle beginning at 5:30 p.m. Mem-
bers are encouraged to attend and bring 
questions for the candidates. The forum 
will also be webcast and accessible state-
wide for live viewing.

Volunteer or Learn More About 
the Lawyer Discipline System 
Application deadline: Feb. 28.
Apply now to be an adjunct disciplinary 
counsel (ADC).  ADCs assist in carrying 
out the functions of the lawyer disci-
pline system pursuant to Rule 2.9 of the 
Rules for Enforcement of Lawyer Con-
duct (ELC). ADCs may be asked to assist 
WSBA  staff disciplinary counsel with 
the investigation of a grievance; serve 
as special disciplinary counsel in the 
investigation of a grievance or prosecu-
tion of a disciplinary case; provide WSBA 
staff disciplinary counsel with an out-
side opinion on an area of law; serve as a 
practice monitor following imposition of 
a disciplinary sanction or suspension; or 
consult with a lawyer under the terms of 
a diversion contract.  Prerequisite: ADCs 
must have been an active or judicial 
member of the WSBA for at least seven 
years at the time of appointment. Ap-
pointment is for a five-year term.  Apply 

now through myWSBA.  To learn more, 
email theaj@wsba.org.  

Join a WSBA Committee, Board, or 
Panel
Application deadline: March 1.
Applications are now being accepted from 
members interested in serving on the 
WSBA’s committees, boards, and panels. 
Committee service gives you an oppor-
tunity to contribute to the legal commu-
nity and your profession, a chance to get 
involved with issues you care about, and a 
way to connect with other lawyers around 
the state. There are over 20 committees, 
boards, and panels seeking new members, 
including the Court Rules and Procedures 
Committee, the Judicial Recommendation 
Committee, the Pro Bono and Public Ser-
vice Committee, the Character and Fitness 
Board, and the Hearing Officer Panel. Most 
positions begin October 1, 2017. Apply at 
www.mywsba.org. For more information, 
see www.wsba.org/Legal-Community/
Volunteer-Opportunities/WSBA-Volun-
teer-Opportunities. If you have questions, 
email barleaders@wsba.org or call Pam 
Inglesby, WSBA Communications Services 
Operations Manager, at 206-727-8226.

WSBA News
Notice of Hearing on Petition for 
Reinstatement of Alec Matthew 
Schwimmer
Hearing date: April 14, 2017.
A petition for reinstatement after dis-
barment has been filed by Alec Matthew 
Schwimmer, WSBA No. 22588, who was 
admitted in 1993 and disbarred in 2005. At 
the time of Mr. Schwimmer’s disbarment, 
he lived in Jackson County, Oregon.  
A hearing on Mr. Schwimmer’s petition will 
be conducted before the Character and 
Fitness Board on Friday, April 14, 2017, at 
8:30 a.m. Not later than 5p.m. on Friday, 
March 24, 2017, anyone may file a written 
statement with the Character and Fitness 
Board for or against reinstatement, set-
ting forth factual matters showing that 
the petitioner does or does not meet the 
requirements of Admission and Practice 
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Need to Know

Rule (APR) 25.5.  Except by the Character 
and Fitness Board’s leave, no person other 
than the petitioner or petitioner’s counsel 
shall be heard orally by the Board.
Communications to the Character and Fit-
ness Board should be sent to Kevin Bank, 
Counsel to the Character and Fitness 
Board, Washington State Bar Association, 
1325 Fourth Ave., Suite 600, Seattle, WA  
98101-2539, or to kevinb@wsba.org. This 
notice is published pursuant to APR 25.4. 

2017 Northwest Dispute 
Resolution Conference 
The conference is to be held March 23-24 
at Gates Hall at the University of Washing-
ton. It will offer more than 45 sessions for 
neutrals and advocates. Local and national 
speakers will cover styles of mediation, 
gender, deception and manipulation, art of 
questioning, difficult personalities, conflict 
coaching, communications, negotiation 
theory, ethics, arbitration, stress reduc-
tion, early mediation, workplace issues, 
and family law.  Information about the 
conference, as well as a registration link 
when it becomes available, can be found 
at http://wsba-adr.org/page/northwest- 
dispute-resolution. 
  

Access to Justice 
Conference 
The Access to Justice 
Board invites you to attend 

the 19th Access to Justice Conference 
June 2-4 at the Yakima Convention 
Center. The conference brings together 
attorneys, judges, and other advocates 
and community members working within 
the civil, criminal, and juvenile justice 
systems to build collective knowledge, 
participate in discussion, and work toward 
identifying and removing barriers to justice. 
Programming is pending CLE credit. Learn 
more and register at www.wa-atj.org. 

WSBA Board of Governors Meeting 
March 9-10 (Olympia).
With the exception of the executive ses-
sion, Board of Governors meetings are 
open, and all WSBA members are wel-
come to attend. RSVPs are appreciated 
but not required. Contact Margaret Shane 

at 206-727-8244, 800-945-9722, ext. 8244, or margarets@wsba.org. The complete Board 
of Governors meeting schedule is available on the WSBA website at www.wsba.org/bog. 

2017 License Renewal and MCLE Information Deadline was February 1
If you have not completed all mandatory portions of your 2017 license renewal, including 
MCLE requirements, if applicable, you are delinquent and at risk of suspension.
You may complete licensing requirements, including MCLE certification, either online at 
mywsba.org or by using the License Renewal and Mandatory Continuing Legal Education 
Certification forms. Visit wsba.org/licensing to learn more.

Legal Community
K&L Gates Wins Their First Lawyers Basketball League Title
Led by Captain Gordie Verhovek, K&L Gates narrowly defeated Cozen O’Connor to win 
their first Seattle Lawyers Basketball League (LBL) title. 

The 32nd Seattle LBL final kept onlookers glued to the edge of their seats last May at 
Franklin High School. At half-time, No. 6 seed Cozen O’Connor appeared poised to con-
tinue its playoff run, as No. 1 seed K&L Gates lagged far behind. K&L Gates managed to 
close the gap toward the end of the second half, bolstered by strong offense from Kyle 
MacTaggart and several key baskets by Doug Logan. Rookie Trevor Gates also gave a 
strong performance, with a couple of clutch steals late in the game. Phil Decker sank 
the game-winning basket with seconds remaining for a final score of 48-46. 
K&L Gates team members and their respective law schools are: Trevor Gates (Oregon 
’15), Ryan Groshong (Seattle U ’11), Zach Hiatt (UW ’06), Jay Christian (Thurgood Mar-
shall ’14), Eric Jay (Columbia ’13), Doug Logan (UW ’15), Kyle MacTaggart (Seattle U ’15), 
Ben Mayer (Virginia ’12), Porter Sesnon (Seattle U ’12), Phil Decker (George Mason ’10), 
Reid McEllrath (UW ’15), Matt Teagarden (Seattle U ’14), Gordie Verhovek (Berkeley ’14).

Eighth Annual Indian Law Conference
Feb. 24, Spokane.
Gonzaga University School of Law, Gonzaga Native American Law Students Association, 
and Spokane County Bar Association Indian Law Section invite you to their 2017 confer-
ence on Friday, February 24, in the Barbieri Courtroom at Gonzaga University School of 
Law. Topics include post-election Indian policy outlook, natural resource damage claims 
and remediation, and more.  Download a registration form at www.spokanebar.org/ils.
html or email Shannon@spokanebar.org for more information. Washington State Bar As-
sociation CLE approval pending for 6.5 credits, including 1.5 ethics credits.

K&L Gates basketball team, left to right:  Front Row: Kyle MacTaggart, Porter Sesnon, Gordie Verhovek,  
Phil Decker  Back Row:  Reid McEllrath, Doug Logan, Trevor Gates, Zach Hiatt  Not pictured:  Ryan Groshong, 
Jay Christian, Eric Jay, Ben Mayer, and Matt Teagarden
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Need to Know

We are thankful to our many colleagues 
throughout the state who have referred 
clients or associated with us on complex 
medical negligence cases in 2016, and we 
look forward to working with you in 2017.

Catherine Mee Moen, Angela Macey-Cushman, Gene Moen, Tyler Goldberg-Hoss

 

WSBA Lawyers Assistance 
Program (LAP)
WSBA Connects Offers Free 
Counseling
All WSBA members are eligible for three free 
sessions on a range of topics including work 

stress, career challenges, addiction, anxiety, 
and other issues.  Call 800-765-0770 to ar-
range an appointment with a clinician.

Weekly Job Search Group
The weekly job search group provides 
strategy and support to unemployed at-
torneys.  The group runs for seven weeks 
and is limited to eight attorneys.  Partic-
ipants receive the comprehensive WSBA 

job search guide, Getting There: Your Guide 
to Career Success, which can also be found 
online at www.tinyurl.com/7xheb8b.  To 
join, schedule a career consultation by 
contacting Dan Crystal at danc@wsba.org 
or 206-727-8267.

Mindful Lawyers Group 
A growing number of legal professionals 
across the nation are applying mindful-
ness-based skills and training to law-
yering.  The Washington Contemplative 
Lawyers group meets on Mondays in the 
WSBA LAP group room from 12:00-12:45. 
For more information, contact Greg Wolk 
at greg@rekhiwolk.com  

The “Unbar” Alcoholics 
Anonymous Group
The Unbar, an “open” AA group for at-
torneys, has been meeting for over 25 
years.  Meetings are held Wednesdays 
from noon to 1:30 pm at the Skinner Build-
ing at 1326 Fifth Avenue, 7th Floor.  Also, if 
you are seeking a peer advisor to connect 
with and perhaps walk you to this meet-
ing, the Lawyers Assistance Program can 
arrange this. Call 206-727-8268.

Blues or Depression?
Many lawyers are depressed but don’t re-
alize it. Symptoms include sadness, loss 
of pleasure or interest in activities, weight 
gain or loss, sleep problems, feeling rest-
less or slowed-down, fatigue, trouble 
thinking or concentrating, and thoughts 
of death. Untreated, it can cause serious 
work dysfunction and more. Talk to your 
doctor about your symptoms, or call 800-
765-0770 to arrange an appointment with 
a clinician.

We’re all ears! 
Let us hear from you!.We welcome letters to  

the editor on issues presented in the magazine.  
Email letters to  nwlawyer@wsba.org. 
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We know workers’ comp.
Successfully representing  
the injured for over 75 years

Workers’ Compensation and  
Social Security Disability

Seattle and Everett
206-623-5311
www.walthew.com

Se Habla Español  |  We welcome and appreciate every referral
Robert J. Heller, Jonathan K. Winemiller, Thomas A. Thompson, Michael J. Costello, Patrick C. Cook, Kathleen Keenan Kindred   

Series

Lunchbox
Legal

Dishing Up Free CLEs!
The WSBA invites you to lunch and 
learn while earning 1.5 CLE credits. 

And the tab is on us! The WSBA 
hosts a 90-minute, 1.5 credit, live 
webcast CLE at noon on the last 

Tuesday of each month.

To register and for more 
information, visit www.
wsbacle.org.

Helping you understand 
medical records, giving you 
more time to practice law.

Wendy L. Votroubek, RN, BSN, MPH, Legal Nurse Consultant 

Integrity Legal Nurse Consulting PDX

legalnursepdx.com | 503-775-3221 | wendy@legalnursepdx.com

Did you recently move and want to be sure you’re getting

NWLawyer?
Make sure your address is up-to-date by going to www.mywsba.org.

http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Fwalthew.com
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Fwww.wsbacle.org
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Fwww.wsbacle.org
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Flegalnursepdx.com
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Fwww.mywsba.org
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Fwww.walthew.com
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=http%3A%2F%2Flegalnursepdx.com
http://nwlawyer.wsba.org/nwlawyer/february_2017/TrackLink.action?pageName=55&exitLink=mailto%3Awendy%40legalnursepdx.com


NWLawyer   |   FEB 201756

NewtonandHall.com

Sex Offenses 
Require a Dedicated Defense

Newton & Hall, Attorneys at Law, PLLC 
is a Full Service, Criminal Defense Firm.

The Best Defense. Always.
             Refer with Confidence.

Call Us.
S King County   253-859-4600
Seattle               206-264-1200
Tacoma             253-383-1300

Many lawyers, judges, and law 
students struggle with depression, 
stress, addiction, and compulsive 

disorders, including problem 
gambling.

 
The WSBA Lawyers Assistance 

Program provides confidential help 
for these issues. Our professional 

staff and trained volunteers can assist 
you—whether you need help or 

are concerned about a colleague or 
family member who needs assistance. 

We have countless success stories, 
but we do our work quietly, 

confidentially, and professionally— 
so the stories stay with us.

206-727-8268
800-945-9722, ext. 8268

www.wsba.org

WSBA
Washington State Bar Association

Lawyers Assistance Program

We’d Love to Share

our SucceSS StorieS

But they are compLeteLy
confidentiaL.

Reach the audience you want.
Advertise in NWLawyer!

NWLawyer is the only publication that reaches all active 
WSBA members! The current circulation is over 34,000. 
Rates start as low as $250. Download the rate card: 
http://bit.ly/NWLRateCard. For more info: http://bit.ly/
NWLawyerAds or email advertisers@wsba.org.
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Announcements

Garvey Schubert Barer
is pleased to announce that

Susan A. Kim 
of the firm’s Seattle office has been promoted 

to owner. Susan’s practice focuses on real 
estate and hospitality. She counsels businesses 
in a broad range of real estate and hospitality 

matters, including real estate purchase and sale 
transactions; office, retail, and restaurant leases; 

and hotel management agreements. She also 
has experience in federal income taxation and 

litigation. Susan’s experience before joining GSB 
in 2014 includes serving as in-house counsel for 

Vulcan, Inc. and as an associate in the Los Angeles 
offices of Sullivan & Cromwell and Morrison & 

Foerster. Susan received her B.A. from Dartmouth 
College and her J.D. from Harvard Law School. 

Daniel Vecchio
of the firm’s Seattle office has been promoted 

to owner. Dan’s practice focuses on commercial 
litigation, bankruptcy, and other debtor/creditor 
issues. He represents clients in a wide range of 

matters, including complex litigation, commercial 
arbitration, regulatory investigations, bankruptcy 

proceedings, and trust and estate litigation.

Eryn Karpinski Hoerster
of the firm’s Portland office has been promoted to 

owner. Eryn assists clients involved in complex 
commercial and regulatory matters, including 

white collar criminal defense, employment 
litigation and tax disputes. Eryn serves on the 

Board of Directors of PHAME and provides pro 
bono legal services through the U.S. District Court 

Pro Bono Panel. She attended the University of 
Chicago’s College and Law School.

Seattle
1191 2nd Ave., 18th Fl, Seattle, WA 98101

Tel: 206-464-3939

Portland
121 SW Morrison St., 11th Fl., Portland, OR 972014

Tel: 503-228-3939

www.GSBLaw.com
WSBA

Washington State Bar Association

nwsidebar.wsba.org

at NWSidebar

The blog for Washington’s  
legal community

Join the 
conversation
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Disbarred

Jason M. Gore (WSBA No. 38264, admit-
ted 2006) of Tualatin, OR, was disbarred 
effective 10/28/2016, by order of the 
Washington Supreme Court imposing 
reciprocal discipline in accordance with 
an order of the Supreme Court of the 
State of Oregon. For more information, 
see ht tps://www.osbar.org/bul let in/
issues/2016/2016June/f i les/4 4.html . 
Joanne S. Abelson acted as disciplinary 
counsel. Allison Rhodes and David Elkan-
ich represented Respondent. The online 
version of NWLawyer contains a link to 
the following document: The Washington 
Supreme Court Order.

Carl J. Schwedler (WSBA No. 41349, admitted 
2009) of Sacramento, CA, was disbarred, 
effective 12/07/2016, by order of the Wash-
ington Supreme Court imposing reciprocal 
discipline in accordance with an order of the 
Supreme Court of the State of California. 
For more information, see http://members.
calbar.ca.gov/fal/Member/Detail/244189. 
Joanne S. Abelson acted as disciplinary 
counsel. Carl J. Schwedler represented 
himself. The online version of NWLawyer 
contains a link to the following document: 
The Washington Supreme Court Order.

Sarah Whitney (WSBA No. 35479, admitted 
2004) of Lakebay, was disbarred, effective 
11/10/2016, by order of the Washington 
Supreme Court. The lawyer’s conduct 
violated the following Rules of Professional 
Conduct: 1.3 (Diligence), 1.4 (Commu-
nication), 1.16 (Declining or Terminating 
Representation), 8.1 (Bar Admission and 
Disciplinary Matters), 8.4 (Misconduct). 
Linda B. Eide acted as disciplinary counsel. 
Sarah Whitney represented herself. Ronald 
Wayne Atwood was the hearing officer. 
The online version of NWLawyer contains 
links to the following documents: Hearing 
Officer’s Decision; Disciplinary Board Order 
Declining Sua Sponte Review; and Wash-
ington Supreme Court Order.

Suspended

Mark Magnus Larsson (WSBA No. 42882, 
admitted 2010) of Mountlake Terrace, 
was suspended for one year, effective 
12/07/2016, by order of the Washington Su-
preme Court. The lawyer’s conduct violated 
the following Rules of Professional Conduct: 
8.4 (Misconduct). Jonathan Burke acted as 
disciplinary counsel. Mark Magnus Larsson 
represented himself. The online version of 
NWLawyer contains links to the following 
documents: Order Approving Stipulation; 
Stipulation to Suspension; and Washington 
Supreme Court Order.

Frank J. Prohaska (WSBA No. 27589, admit-
ted 1997) of Seattle, was suspended for six 
months, effective 12/07/2016, by order of 
the Washington Supreme Court. The law-
yer’s conduct violated the following Rules 
of Professional Conduct: 8.4 (Misconduct). 
Kathy Jo Blake acted as disciplinary counsel. 
Frank J. Prohaska represented himself. 
James Edward Horne was the hearing 
officer. The online version of NWLawyer 
contains links to the following documents: 
Hearing Officer’s Decision; Disciplinary 
Board Order Declining Sua Sponte Review; 
and Washington Supreme Court Order.

Sabina F. Rosenthal (WSBA No. 36219, ad-
mitted 2005) of Bellevue, was suspended 
for two years, effective 11/28/2016, by order 
of the Washington Supreme Court. The law-
yer’s conduct violated the following Rules 
of Professional Conduct: 8.4 (Misconduct). 
Francesca D’Angelo acted as disciplinary 
counsel.  Thomas M. Fitzpatrick represented 
Respondent. Diana Marie Dearmin was the 
hearing officer. Bertha B. Fitzer was the set-
tlement hearing officer. The online version 
of NWLawyer contains links to the following 
documents: Order Approving Stipulation; 
Stipulation to Suspension; and Washington 
Supreme Court Order.

Catherine Susan Willmore (WSBA No. 33459, 
admitted 2003) of Seattle, was suspended 

for 18 months, effective 9/16/2016, by order 
of the Washington Supreme Court. The 
lawyer’s conduct violated the following Rules 
of Professional Conduct: 1.3 (Diligence), 1.4 
(Communication), 3.4 (Fairness to Oppos-
ing Party and Counsel), 8.4 (Misconduct). 
Erica Temple acted as disciplinary counsel.  
Patrick Christopher Sheldon represented 
Respondent. Donald William Carter was the 
hearing officer. Douglas Vanscoy was the 
settlement hearing officer. The online version 
of NWLawyer contains links to the following 
documents: Order Approving Stipulation; 
Stipulation to Suspension; and Washington 
Supreme Court Order.

Reprimand

George Theodore Hunter (WSBA No. 
14388, admitted 1984) of Seattle, was 
reprimanded, effective 8/26/2016, by order 
of the hearing officer. The lawyer’s conduct 
violated the following Rules of Professional 
Conduct: 1.3 (Diligence), 1.4 (Communica-
tion). Debra Slater and Randy Beitel acted 
as disciplinary counsel. George Theodore 
Hunter represented himself. Dana Laverty 
was the hearing officer. Evan Schwab was 
the settlement hearing officer. The online 
version of NWLawyer contains links to the 
following documents: Order on Stipulation 
to Reprimand; Stipulation to Reprimand; 
and Notice of Reprimand.

D Angus Lee (WSBA No. 36473, admitted 
2005) of Vancouver, was reprimanded, 
effective 11/04/2016, by order of the Disci-
plinary Board. The lawyer’s conduct violated 
the following Rules of Professional Conduct: 
1.7 (Conflict of Interest: Current Clients). 
Scott G. Busby, Christine Gray and Mark 
Honeywell acted as disciplinary counsel.  
Leland G. Ripley and Michael McFarland rep-
resented Respondent. Terence M. Ryan was 
the hearing officer. John H. Loeffler was the 
settlement hearing officer. The online version 
of NWLawyer contains links to the following 

Discipline and Other 
Regulatory Notices

These notices of imposition of disciplinary sanctions and actions are published pursuant to Rule 3.5(c) of the Washington Supreme 
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documents: Hearing Officer’s Decision; Order 
regarding Respondent’s Motion to Amend 
Hearing Officer’s Decision; Disciplinary Board 
Order; and Notice of Reprimand.

Thao Hoang Nguyen (WSBA No. 41882, ad-
mitted 2009) of Tukwila, was reprimanded, 
effective 4/20/2016, by order of the hearing 
officer. The lawyer’s conduct violated the 
following Rules of Professional Conduct: 
1.4 (Communication), 1.15A (Safeguarding 
Property), 1.15B (Required Trust Account 
Records), 5.3 (Responsibilities Regarding 
Nonlawyer Assistants). Marsha Matsumoto 
acted as disciplinary counsel.  Mark W. 
Muenster represented Respondent. Noah 
C. Davis was the hearing officer. David B. 
Condon was the settlement hearing officer. 
The online version of NWLawyer contains 
links to the following documents: Order 
on Stipulation to Reprimand; Stipulation to 
Reprimand; and Notice of Reprimand.

Admonition

Christal Olivia Irwin (WSBA No. 43924, 
admitted 2011) of Colville, was ordered to 
receive an admonition, effective 9/19/2016, 
by order of the hearing officer. The lawyer’s 
conduct violated the following Rules of 
Professional Conduct: 1.4 (Communication), 
1.5 (Fees), 1.15A (Safeguarding Property).  
Benjamin J. Attanasio and Scott G. Busby 
acted as disciplinary counsel. Christal Olivia 
Irwin represented herself. Carl Oreskovich 
was the hearing officer. Lisa J. Dickinson was 
the settlement hearing officer. The online 
version of NWLawyer contains links to the 
following documents: Order on Stipulation 
to Admonition; Stipulation to Admonition; 
and Admonition. 

Kenneth L. Jorgensen (WSBA No. 2751, ad-
mitted 1972) of Moses Lake, was ordered to 
receive an admonition, effective 8/15/2016, 
by a Review Committee of the Disciplinary 
Board. The lawyer’s conduct violated the 
following Rules of Professional Conduct: 5.5 
(Unauthorized Practice of Law; Multijuris-
dictional Practice of Law), 5.8 (Misconduct 
Involving Disbarred, Suspended, Resigned, 
and Inactive Lawyers).  Sachia Stonefeld 
Powell acted as discipl inary counsel. 
Kenneth L. Jorgensen represented himself. 
The online version of NWLawyer contains 
links to the following documents: Review 
Committee Order and Admonition.
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CLE seminars are subject to change. Please check with providers to verify information. To announce a seminar, send 
information to clecalendar@wsba.org. Information must be received by the first day of the month for placement in the 
 following issue’s calendar.

CLE Calendar

GENERAL PRACTICE

Managing High Conflict Personalities 
Without Becoming One Yourself
February 3, Yakima. 1.5 Other CLE credits. 
Presented by the WSBA; 800-945-WSBA 
or 206-443-WSBA.  www.wsbacle.org

IMMIGRATION LAW

Immigration Law and the New Adminis-
tration 
February 1, webinar. 1.5 Law & Legal 
Procedure CLE credits. Presented by 
the WSBA; 800-945-WSBA or 206-443-
WSBA.  www.wsbacle.org

INTELLECTUAL PROPERTY

From Panel to Publisher: An In-Depth 

Look at Transactional Law for Comic 
Book Creator Clients
March 2, Seattle. 3 Law & Legal Proce-
dure CLE credits. Presented by the WSBA; 
800-945-WSBA or 206-443-WSBA.  
www.wsbacle.org

From the Printed Page to the Silver 
Screen: An Overview of Licensing Comic 
Book Properties to the Film and Television 
Industries
March 4, Seattle. 2 Law & Legal Proce-
dure CLE credits. Presented by the WSBA; 
800-945-WSBA or 206-443-WSBA.  
www.wsbacle.org

IP Institute
March 10, Seattle. 5.75 Law & Legal Proce-
dure + 1 Ethics CLE credits. Presented by 

the WSBA in partnership with the WSBA 
Intellectual Property Section; 800-945-
WSBA or 206-443-WSBA.  www.wsbacle.
org

LEGAL LUNCHBOX SERIES

February Legal Lunchbox
February 28, webcast. 1.5 CLE credits. 
Presented by the WSBA; 800-945-WSBA 
or 206-443-WSBA.  www.wsbacle.org

March Legal Lunchbox
March 28, webcast. 1.5 CLE credits. Pre-
sented by the WSBA; 800-945-WSBA or 
206-443-WSBA.  www.wsbacle.org

NEW LAWYER EDUCATION

Introduction to Parenting Plans – Part I & II
February 7 and February 21. Seattle and 
webcast. 4.5 Law & Legal Procedure CLE 
credits. Presented by the WSBA; 800-
945-WSBA or 206-443-WSBA.  www.
wsbacle.org

SOLO AND SMALL FIRM PRACTICE

Solo and Small Firm Practice Annual 
Seminar
March 14, Seattle and webcast. 4.5 Other 
+ 1.75 Ethics CLE credits. Presented by the 
WSBA in partnership with the WSBA Solo 
and Small Practice Section; 800-945-WSBA 
or 206-443-WSBA.  www.wsbacle.org

Bloggers Wanted!

Write for WSBA’s award-
winning blog, NWSidebar.  
For more information, 
contact blog@wsba.org.nw
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Professionals

TRADEMARK
COPYRIGHT & PATENT 

SEARCHES

Experienced Washington office 
for attorneys worldwide

FEDERAL SERVICES & RESEARCH

Attorney-directed projects 
at all federal agencies in 

Washington, D.C., including 
USDA, TTB, EPA, Customs, 
FDA, INS, FCC, ICC, SEC, 
USPTO, and many others. 

Face-to-face meetings with 
Gov’t officials, Freedom of 
Information Act requests, 

copyright deposits, document 
legalization at State Dept. 
and embassies, complete 

trademark copyright patent 
and TTAB files.

COMPREHENSIVE
U.S. Federal, State, Common 

Law, and Design searches.

INTERNATIONAL SEARCHING 
EXPERTS

Our professionals average over 
25 years’ experience each.

FAST
Normal 2-day turnaround with 

24-hour and 4-hour service 
available.

GOVERNMENT 
LIAISON SERVICES, 

INC.
200 N. Glebe Rd., Ste. 321

Arlington, VA 22203

Tel: 703-524-8200 
Fax: 703-525-8451

Toll Free: 1-800-642-6564

Minutes from USPTO and 
Washington, D.C.

info@governmentliaison.com

www.governmentliaison.com

MEDIATION
Mac Archibald

Mac has been a trial lawyer in 
Seattle for over 40 years. He 

has tried a wide range of cases 
including maritime, personal injury, 

construction, products liability, 
consumer protection, insurance 

coverage, and antitrust law.
Mac has over 20 years of 

experience mediating cases in 
Washington, Oregon, and Alaska. 

He has mediated over 1,500 
cases in the areas of maritime, 
personal injury, construction, 

wrongful death, employment, and 
commercial litigation.

Mac has a reputation as not only 
being highly prepared for every 

mediation, but also for providing as 
much follow-up as is necessary to 

settle a case.
LAW OFFICES OF 

EDWARD M. ARCHIBALD
Mediation Services

601 Union Street, Suite 4200
Seattle, WA 98101

Tel: 206-903-8355 • Fax: 206-903-8358
Email: mac@archibald-law.com

www.archibald-law.com

DIGITAL FORENSIC 
AND E-DISCOVERY 

EXPERTS 
DefSec delivers professional 

services in the areas of:

• Digital Forensics 
• Electronic Discovery 
• Mobile Forensics 
• Data Recovery 
• Expert Witness 
• Litigation Support 
• Training and other services 
DefSec Solutions, LLC
855-933-3732 • info@defsec.com

www.defsec.com

FREEDOM OF SPEECH
(See, e.g.): 

Yates v. Fithian,
2010 WL 3788272 (W.D. Wash. 2010)

City of Seattle v. Menotti, 
409 F.3d 1113 (9th Cir. 2005)

State v. Letourneau, 
100 Wn. App. 424 (2000)

Fordyce v. Seattle,
55 F.3d 436 (9th Cir. 1995)

LIMIT v. Maleng, 
874 F. Supp. 1138 (W.D. Wash. 1994)

James E. Lobsenz
701 Fifth Avenue, Suite 3600

Seattle, WA 98104
206-622-8020

lobsenz@carneylaw.com
www.carneylaw.com

CIVIL APPEALS
Jason W. Anderson

Successful results in 
personal injury, insurance, 

family law, commercial, 
and more. 

206-622-8020

anderson@carneylaw.com

ETHICS and LAWYER
DISCIPLINARY

INVESTIGATION
and PROCEEDINGS

Stephen C. Smith,
former Chair of the

Washington State Bar 
Association Disciplinary Board, 

is now accepting referrals 
for attorney disciplinary 

investigations and proceedings in 
Washington, Idaho, Hawaii, and 

Guam.

HAWLEY TROXELL ENNIS  
& HAWLEY LLP

877 Main Street 
Suite 1000

Boise, ID 83702
208-344-6000

scsmith@hawleytroxell.com
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INVESTOR CLAIMS
Former NASD Series 7, 66 and 
life/annuity insurance licensed 

broker/investment advisor. 
Available for consultation and 
referrals in claims involving 

broker/dealer error, fraud, and 
investment suitability.

COURTLAND SHAFER
John G. Llewellyn, PLLC

4847 California Ave. SW, Ste. 100
Seattle, WA 98116

206-923-2889

courtland@llllaw.net

STATE & LOCAL TAX 
ATTORNEY

Frank Dinces has over 30 years’ 
experience in handling state and 
local tax matters. He welcomes 

your referrals. 

Practice focused on all aspects 
of state and local tax (refund 

litigation, audits, appeals, rulings, 
lobbying, planning, excise or 

property taxes, multi-state nexus 
reviews).

Reported Cases: Morpho 
Detection, Inc. v. State, __Wn. 

App. __ (2016); Cost Management 
Services v. Lakewood, 178 Wn.2d 

635 (2013); U.S. Oil Trading LLC v. 
Office of Financial Management, 

159 Wn. App. 357 (2011); G-P 
Gypsum v. State, 164 Wn.2d 304 
(2009); AWB v. State, 155 Wn.2d 
430 (2005); Kalama Chemical v. 
State, 102 Wn. App. 577 (2000); 

Allis-Chalmers v. North Bonneville, 
113 Wn. App. 108 (1989); National 

Can. v. Washington, 109 Wn.2d 
878 (1988); Tyler Pipe v. State, 483 

U.S. 232 (1987).

THE DINCES LAW FIRM 
Gig Harbor, WA 98335

253-649-0265 

frank@dinceslawfirm.com   

 DISPUTED 
ATTORNEY’S

FEE EXPERTISE
Michael R. Caryl

20+ years’ experience in 
litigating, settling, arbitrating & 
serving as expert witness in all 

manner of disputed fee contexts, 
including

• Fee reasonableness 
determinations

• Collecting & defending fee 
collections

• Fee shifting proceedings (e.g. 
statutory & contractual)

• Attorney’s lien foreclosures
• CR 11 and RCW 4.84.185 fee 

hearings
• Breach of fiduciary duty claims 

involving fees

Mike has served as an expert 
witness on disputed fee issues on 

over 50 occasions, of which he 
presented live court testimony 

and formal opinions on issues of 
disputed lawyer’s fees in over 40 

cases. 
Visit www.michaelcaryl.com 

for details of experience & 
credentials.

MICHAEL R. CARYL, P.S.
3301 Burke Avenue, Suite 402

Seattle, WA 98103
206-378-4125

michaelc@michaelcaryl.com

CIVIL APPEALS
David J. Corbett

Focused on the clear presentation 
of compelling legal arguments 
for civil appeals and summary 

judgment motions. Available for 
association or referral.

DAVID CORBETT PLLC
www.DavidCorbettLaw.com

253-414-5235

Professionals

 LAWYER DISCIPLINE
AND LEGAL ETHICS

Former Chief Disciplinary Counsel

Anne I. Seidel

is available for representation
in lawyer discipline matters and 

advice on legal ethics issues.

206-284-2282

1817 Queen Anne Ave. N., Ste. 311
Seattle, WA 98109

anne@anneseidel.com 
www.anneseidel.com

Medical Record Summary, 
Deposition Summary and 

Document Review Experts! 
Highest quality work product. 
Unparalleled turnaround time.
Best value. 20% off first project.
Serving plaintiff and defense. 

VIRTUAL INDEPENDENT 
PARALEGALS, LLC
info@viphelpme.com

206-842-4613

www.viphelpme.com

HOLMES & COMPANY, 
LLP

Fraud and Forensic Accounting 
Economic Damages 
Business Valuation 

Commercial Litigation 
Accounting and Tax Malpractice  

White Collar Financial Crime 
Expert Testimony

Full Service Public Accountants 
Plaintiff and Defense

WILLIAM N. HOLMES, CPA, CFE
7128 SW Gonzaga Street, Suite 100

Portland, OR 97223
Telephone 503-270-5400 

Fax 503-270-5401
wnholmes@pdxcpas.com

www.pdxcpas.com
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POSITIONS AVAILABLE ADS ARE 
ONLINE 

JOB SEEKERS AND JOB POSTERS, posi-
tions available ads can be found online at 
the WSBA Career Center. To view these 
ads or to place a position available ad, go 
to http://jobs.wsba.org.

TO PLACE A PRINT CLASSIFIED AD

RATES, DEADLINE, AND PAYMENT: 
WSBA members: $50/first 50 words; $1 
each additional word. Non-members: 
$60/first 50 words; $1 each additional 
word. Email text to  classifieds@wsba.
org by the first day of each month for 
the following issue (e.g., Jan. 1 for the 
Feb. issue.) Advance payment required. 
For payment information, see  http://
bit.ly/ NWLawyerAds. These rates are 
for advertising in NWLawyer only. For 
questions, email  classifieds@wsba.org. 

Classifieds

FOR SALE

Growing South King County Practice that 
is experiencing 19% growth year over year! 
Case breakdown is approximately 55% 
business (transactional and litigation), 
40% estate planning and probate and 5% 
real estate. This is a fantastic opportunity 
to build upon a booming practice! Contact 
justin@privatepracticetransitions.com or 
Justin Farmer 425-785-2453.

Tried-and-True Snohomish County Prac-
tice with consistent clientele and steady 
revenue. Case breakdown is approxi-
mately 35% construction litigation, 30% 
unlawful detainer/landlord matters, and 
35% foreclosure defense. This is a rare op-
portunity to take over a turnkey operation 
in Snohomish County! Contact justin@
privatepracticetransitions.com or Justin 
Farmer 425-785-2453.

Eastern Washington Practice established 
in the 1930s! Case breakdown is approxi-
mately 35% family law, 26% estate plan-
ning, 15% criminal law, 14% real estate & 
municipal law, and 10% civil litigation. This 
is an amazing legacy! Own an 85-year-
old practice and real estate, too! Contact 
justin@privatepracticetransitions.com or 
Justin Farmer 425-785-2453.

Fantastic King County Estate Planning 
Practice with extremely low overhead 
(~30%) and is available for SBA financing! 

McGAVICK GRAVES, P.S.
Mediation and

Arbitration Group

Hon. Rosanne Buckner, Ret. 
Barbara Jo Sylvester

Henry Haas
William P. Bergsten

Robert Beale
Cameron J. Fleury

Combined experience of over 250 
years. Our team is ready to help 
resolve your complex matters.

Please visit our website
for additional information.

McGAVICK GRAVES, P.S.
1102 Broadway, Suite 500

Tacoma, WA 98402
Local: 253-254-5900

Toll Free: 800-709-7015

www.mcgavickgraves.com

LAW FIRM BREAK-UPS
PARTNER DEPARTURES 

AND EXPULSIONS
Discreet consultation and 

litigation of partner withdrawals 
or expulsions.

SMYTH & MASON, PLLC

have years of experience 
successfully representing 

departing partners, expelled 
partners, and law firms. Operating 

agreements, divisions of profits, 
receivables, case files and clients; 
redistribution of debt and costs.

Don’t go it alone.

SMYTH & MASON, PLLC
71st Floor, Columbia Center

701 Fifth Avenue, Seattle, WA 98104
Tel: 206-621-7100 • Fax: 206-682-3203

www.smythlaw.com

Professionals

IMMIGRATION 
REPRESENTATION

Gibbs Houston Pauw
We handle or assist in all types 
of immigration representation 

for businesses, families and 
individuals seeking new or 

renewed status.

The firm has years of experience 
in all areas of immigration law, 

with particular expertise in 
employer workplace compliance, 

immigration consequences of 
crimes, removal defense, and 

federal court litigation.

Languages include: Spanish, 
Chinese, Russian, Hindi, Punjabi.

Robert H. Gibbs
Robert Pauw

Gibbs Houston Pauw
1000 Second Ave., Suite 1600

Seattle, WA 98104
206-682-1080

www.ghp-immigration.com

New partner or 
associate at your 

firm? 
Have a legal service to offer?

Advertise in NWLawyer’s 
Announcements or 

Professionals section!

Placing an ad is easy. 

Email advertisers@wsba.org.
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The case breakdown is approximately 
65% estate planning, 20% family law, 
and 15% probate and guardianship. This 
is an excellent opportunity to take over 
a profitable practice! Contact justin@
privatepracticetransitions.com or Justin 
Farmer 425-785-2453.

Thriving Eastern Washington Practice that 
includes a piece of history and excellent 
revenues. The case breakdown is approx-
imately 40% criminal law, 25% plaintiff’s 
personal injury, 20% workers’ comp, 10% 
bankruptcy, and 5% estate planning and 
real estate work. Don’t let this get away. 
Contact justin@privatepracticetransitions.
com or Justin Farmer 425-785-2453.

Incredible Family Law Practice that is 
highly profitable and has an amazing 
reputation. The firm handles divorce, 
child custody and visitation, relocation, 
non-parental/grandparent custody, and 
military family related matters, among 
other things. If you’d like to grow this prac-
tice, or quickly expand your own, contact 
justin@privatepracticetransitions.com or 
Justin Farmer 425-785-2453.

Booming Thurston County Practice es-
tablished more than 20 years ago! The 
firm focuses on “dirt law”: approximate-
ly 60% real property, 25% business 
law, 10% estate planning/probate, and 
5% other ancillary matters. This is an 
amazing business, plain and simple. 
For more information, contact justin@
privatepracticetransitions.com or Justin 
Farmer 425-785-2453.

One of a Kind Walla Walla County Practice 
that is experiencing consistent growth 
year over year! Case breakdown is almost 
exclusively estate planning and probate 
matters. This is a fantastic opportunity 
to build upon a booming practice locat-
ed in a growing county! Contact justin@
privatepracticetransitions.com or Justin 
Farmer 425-785-2453.

Highly Profitable Clark County Practice that 
is experiencing steady growth year over 
year! Case breakdown is approximately 
33% probate, 33% real estate, and 33% 
business (transactional and litigation). This 

is a fantastic opportunity to build upon 
an incredibly profitable practice! Contact 
justin@privatepracticetransitions.com or  
Justin Farmer 425-785-2453.

Thinking about retirement? Perhaps you 
focus on intellectual property, estate 
planning, family law, personal injury, vet-
erans appeals, business law, or have a 
general practice. If you are, we can help 
you sell your practice. Guaranteed. We 
have countless buyers waiting for the 
right practice. Contact us today! www.
privatepracticetransitions.com or info@
privatepracticetransitions.com.

SERVICES

Brief and motion writer with extensive 
state/federal litigation experience avail-
able as contract lawyer. Summary judg-
ments, basic pleadings, declarations, 
trial briefs, appeals, research memos, 
discovery drafting. Excellent referenc-
es. Reasonable hourly rate. Superb Avvo 
rating. Lynne Wilson at 206-328-0224 or 
LynneWilsonAtty@gmail.com.

Forensic document examiner retired from 
the Eugene Police Department. Trained by 
the U.S. Secret Service and U.S. Postal In-
spection Service. Court-qualified in state 
and federal courts. Contact Jim Green at 
888-485-0832.

Demand Writing—Let us help you in-
crease your profits by outsourcing your 
personal injury demand writing or case 
management needs. Free up your staff  
to maintain clients and take on more 
cases. We have years of experience as 
personal injury paralegals and prior in-
surance adjusters. Unwritten demands 
= money left on the table. Demands on 
Command can help you! 425-387-8631 or 
demandsoncommand@gmail.com. www.
demandsoncommand.com.

NW Mobile Techs—Specializing in  
Apple-related support (Mac, iPhone, iPad) 
and law solutions (Daylite, PIP). Also pro-
ficient in supporting Windows environ-
ments and networks. Have you considered 
going paperless in your office? Have you 
had a security audit recently? Consult with 

us: 206-683-6975; info@nwmobiletechs.
com; www.nwmobiletechs.com.

Appraiser of antiques, fine art, and house-
hold possessions. James Kemp-Slaughter 
ASA, FRSA, with 33 years’ experience  
in Seattle for estates, divorce, insur-
ance, and donations. For details, see  
jameskempslaughter.com; 425-943-
7964; or Comptonhouse65@gmail.com.

Nationwide corporate filings and  
registered agent service. Headquartered  
in Washington state. Online account  
to easily manage 1–1,000 of your clients’ 
needs. www.northwestregisteredagent.
com; 509-768-2249; sales@northwe-
stregisteredagent.com.

Legal research and writing attorney. 
Confidential legal research, drafting 
of pleadings, formatting, and citation 
checking for trial- and appellate-level 
attorneys. Professional, fast, and easy  
to work with. Call Erin Sperger at 206-
504-2655. Sign up for free case law 
updates at www.LegalWellspring.com; 
erin@legalwellspring.com.

Make your web copy shine! Freelance 
writer and attorney of 15+ years ready 
to perfect your web content, blog posts, 
newsletters, marketing materials, white 
pages, e-books, etc. 100% professional 
and reliable. Almost a decade of pro-
fessional writing/marketing experience. 
Dustin Reichard; dustin@dustinreichard.
com or 206-451-4660. Please visit www.
dustinreichard.com for more information. 

Gun rights restored! Your client lost gun 
rights when convicted of a felony or DV 
misdemeanor, but in most cases can re-
store rights after a three- or five-year 
waiting period. AV-rated lawyer ob-
tains Superior Court restoration orders 
throughout Washington. David M. New-
man, The Rainier Law Group. Contact: 425-
748-5200 or newman@rainierlaw.com.

Contract attorney, experienced in  
research and writing, drafts trial and 
appellate briefs, motions and research 
memos. Summary judgment motions 
and responses, interrogatories, trial 
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briefs, editing and cite-checking. Prompt 
turnaround times, excellent references.  
Elizabeth Dash Bottman, WSBA #11791, 
206-526-5777, ebottman@gmail.com.

Emerald City Attorney Network. Top 
contract attorneys and paralegals. Want 
increased revenue and free lunch? Let us 
turn your excess work into billable hours. 
Increase profit. Satisfy waiting clients.  
Let us take you to lunch or bring lunch 
for your office and discuss how we 
can help. www.emeraldcityattorney-
network.com. 206-388-7808; andy@ 
emeraldcityattorneynetwork.com. 

SPACE AVAILABLE

Interior Partner Office in downtown  
Seattle. Professional and collegial envi-
ronment. Receptionist services and con-
ference rooms included. Cross referrals 
possible and encouraged, particularly for 
attorneys with practices emphasizing em-
ployment, family law or general litigation. 
$900/month. Available Workstation $440. 
One-year lease required, flexible thereaf-
ter. Contact audra@amicuslawgroup.com 
or 206-624-9410.  

Executive and virtual office suites avail-
able now! Downtown Seattle, Safeco 
Plaza Building, 32nd floor. Join our net-
work of attorneys. Includes fiber internet, 
receptionist, conference rooms, kitchen 
facilities, notary services, fitness center. 
Support services such as telephone an-
swering, copier, and fax also available. 
Starting at $60/month. 206-624-9188 or 
offices@business-service-center.com.

25th Floor, Wells Fargo Center, Third & 
Madison, Seattle. Share space with busi-
ness, IP, and Tax/Estates firm; and PI, 
bankruptcy, litigation and family law at-
torneys. Includes receptionist, conference 
rooms, law library, and kitchen. Copiers, 
fax, high-speed Internet available. Price: 
$1,500/mo. Nearby assistant space $400/
mo. 206-382-2600.

Mill Creek Conference Room Rental Space: 
Professional environment to meet clients. 
This legal office is centrally located with 
easy access. Hourly rates available. Call 

206-999-7433. 

Two office spaces to be available for sublet 
in a beautiful 22nd-floor suite at 1111 Third 
Avenue, downtown Seattle. Reception is 
included, with paralegal support available 
on a contract, as-needed basis. One office 
is 154 sq. ft. and the other is 107 sq. ft. Both 
spaces include north-facing and Puget 
Sound views, use of a large corner confer-
ence room with floor-ceiling windows and 
outstanding water views, newly remodeled 
common areas (including on-site gym and 
locker room and bicycle storage), and a 
warm, collegial group of experienced law-
yers. Offices can be leased together or sep-
arately. Contact ian@gordonsaunderslaw.
com or robert@gordonsaunderslaw.com 
for more details.

Office Space at Fourth & Blanchard, 18th 
Floor Facing West. One or two furnished 
offices available immediately. Turn Key. 
Both are extra large, 3+ window bays and 
face the Sound. Both offices come with 
space for paralegals or administrative 
employees and plenty of storage. Phone 
system, conference room with seating for 
eight, attractive reception area, kitchen 
with sink, microwave, frig. and dishwash-
er. Built in high-end desks with filing and 
overhead storage included. Space would 
be shared with one attorney. $1,300/
month for one office and space for as-
sistant. $2,500 for two offices and space 
for assistants. Almost three years left 
on lease with option to renew. Contact:  
kdburdette@seanet.com.

Downtown Seattle. Puget Sound view of-
fice available in newly built-out 17th Floor, 
Puget Sound Plaza building. Assistant 
space also available. Diverse group of es-
tate planning, business and tax lawyers, 
and separate CPA. Collegial atmosphere. 
Professional tax software. Includes re-
ception and conference room. Contact 
rholmes@mhfmlaw.com or 206-382-2426.

Office Space available for lease in Moses 
Lake in class A office. Fiber internet, ele-
vator, locking file storage, copier, phones, 
kitchenette, waiting room, great location. 
$600/ month. Contact lsc@lylianecouture.
com or 509-237-1800.

VACATION RENTALS

Paris apartment: at Notre Dame. Vacation 
rental. Elegant two-bedroom, 1.5-bath-
room apartment in the heart of Paris, 
owned by WSBA member. 202-285-1201 
or angpolin@aim.com.

Your Glacier National Park adventure 
awaits. First, a charming condo in down-
town Whitefish, Montana, with easy ac-
cess to art galleries, antique shops, and 
fine dining. (www.vrbo.com, #405582). 
Next, head to the scenic log cabin in West 
Glacier for hiking, fly fishing and access to 
nature. (www.vrbo.com, #991608). Finally, 
to East Glacier to experience the Stone-
House, a well-appointed hunting lodge 
on the banks of Duck Lake. (www.vrbo.
com, #328654). For information contact  
susanraefox@gmail.com.

Classifieds

Bright idea! 
Advertise in 
NWLawyer  

— the WSBA’s 
official 

publication!

Placing an ad is easy. 

Email advertisers@wsba.org  
or call 206-498-9860.
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Not sure what you want?   
     Get both! 

Live and recorded 
seminars from 
WSBA-CLE

FOR MORE      

INFO
GO TO
WSBACLE.ORG

206-727-8237
800-945-9722, ext. 8237

www.lomap.org

WSBA
Washington State Bar Association

Law Office Management 
Assistance Program

You went to law school to practice law 
— not run a business. But running a 

business is exactly what you will need 
to do as a solo practitioner! 

The WSBA Law Office Management 
Assistance Program  (LOMAP) is here to 
assist you with laying  the foundation 
for your new practice — setting goals, 
obtaining business licenses, obtaining 

services, obtaining technology 
resources, learning software, and 

setting up workflow systems. 

LOMAP is a resource for all WSBA 
members, offering low-cost and 

confidential professional assistance.

Opening your law 
office is exciting . 
. . but don’t know 
where to begin?
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Dear Colleagues,
After decades of building a rewarding solo family 

law practice, I am delighted to announce my 

decision to merge my fi rm with McKinley Irvin, 

the largest premier family law fi rm in our region.

This decision came naturally to me, as we share a 

common set of values and practice philosophy.

I will continue my practice with high asset, high 

profi le dissolution and parenting disputes — now 

working with McKinley Irvin attorneys, rather 

than against them. 

I look forward to this merger as we work together 

to protect what our clients value most.

Janet A. George

of counsel
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	I became a lawyer because of the movie Liar Liar starring 
Jim Carrey. The pen is blue.

	Before law school, I worked in minor league baseball. I have 
always loved baseball. If I were faster, had a better arm, and 
could hit a curveball, I’d probably still be playing today.

	My greatest accomplishment as a lawyer is a 12-minute 
guilty verdict as a prosecuting attorney. The jury had just 
enough time to read the instructions and walk back to the 
courtroom. I guess I should tell you about how good it felt 
to help the multiple families I worked with in the abuse and 
neglect unit of Legal Services of Southern Missouri. Helping 
families work toward reunification was extremely fulfilling. But 
I’m pretty proud of that verdict, too.

	In my practice, I work on improving the lives of my clients. 
The reason I do what I do is to help people get through diffi-
cult times. In my practice areas of criminal defense and per-
sonal injury, I see people at their worst. It’s my job to make 
sure that my clients know that someone is in their corner 
fighting for them and working to get them back to their lives. 

	The best advice I have for new lawyers is don’t be afraid to 
jump in. Trust that you are capable of practicing law and you 
will find success.

	During my free time, I injure myself constantly doing Cross-
fit. I have a hard time understanding that my body is not 
capable of taking the punishment that it did when I played 
rugby in college. Perhaps it is those years of helmetless 
contact that prevents me from understanding my limits. 
Nonetheless, I enjoy physical fitness and competition. 
You can often find me on the softball diamond during the 
dry months.

	I absolutely can’t live without St. Louis Cardinals baseball. 
I grew up in St. Louis and it truly is the best baseball town 

in America. I have adopted the Mariners, but my heart be-
longs to the Birds on the Bat.

	I have recently tried or want to try learning how to fish for 
salmon. I’m great with trout, bass, and catfish but I’m lost 
when it comes to the bread and butter of the Pacific North-
west. I will gladly take you up on any tips.

	I enjoy reading teenage fiction novels. I enjoyed The 
Hunger Games, The Maze Runner, and the Divergent  
series. I’m not ashamed.

	Nobody would ever suspect that I paint. This is not a dec-
laration that anything that I have ever created is acceptable 
as art, but I enjoy expressing myself abstractly on a blank 
canvas. Additionally, it’s a cheap way to decorate the house.

	I give back to my community by volunteering at the King 
County Bar Association Neighborhood Legal Clinic in  
Seattle and the Housing Justice Project in Kent. 

	This makes me roll my eyes: grass fed beef. I don’t under-
stand paying more for a steak that tastes worse and costs 
less to produce. I guess that’s my Midwest upbringing. 

	This makes me smile: My 100-pound Golden Retriever 
named Ollie. He is the sweetest animal I have ever met. He 
is scared of small dogs, loud noises, water, car rides, and he 
doesn’t play fetch but I couldn’t ask for a better dog.

	If I could pick a superpower, it would be invisibility. I 
might have to re-read the ethics rules if that ever happened. 
Imagine the possibilities.

	My first car was a 1993 Plymouth Acclaim. To this day, I 
miss having a bench seat in the front of my car. I would love 
to have my wife slide over next to me and take a long drive 
down a country road.

	If I have learned one thing in life, it is that I don’t know 
anything. I wish others would learn that same lesson.

My name is TOM VENNEMAN. I moved to Seattle nearly four years ago from St. Louis, MO, where I was a prosecuting attor-
ney. I am very excited to announce that my wife Anna and I welcomed our beautiful baby girl Ila in 2016. I am sole practi-
tioner at Venneman Law P.L.L.C. My areas of practice are personal injury and criminal defense. My contact information can 
be found at www.vennemanlaw.com. 

Thomas C. Venneman
Bar No. #48364
Law School: University of Missouri, Columbia
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