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Power of Initiative

Seattle voters exercise the power of initiative and
referendum pursuant to Article IV, Section 1, of
the City Charter. It preceded by several years the
adoption of Amendment 7 of the Washington
Constitution (Nov. 5, 1912), which provided for
initiative and referendum at the state level. Article
XI, Section 10, authorizes any city with a population of over 20, 000 inhabitants or more to frame
a charter for its own government.
— Jorgen Bader, Seattle

Diversity Divides

I have a few comments about the President’s
Corner column in the December/January NWLawyer. Ms. Radosevich begins by saying that
Governor Romney, in the recent presidential
election, “received less than 10 percent of the
African-American vote and less than a third of
the Hispanic and Asian-American vote.” She then
proceeds, using these same numbers, to draw a
conclusion that “[i]t is not okay if only 10 percent
of African-Americans think the [judicial] system is
fair, or if a third of Hispanics and Asian-Americans
do.” That conclusion, by itself, is no doubt valid. It
would not be okay if only those percentages of minorities thought that the “judicial” system (I would
prefer to call it the justice system) was fair. But
what is the relationship between the percentage of
minorities voting for Governor Romney and some
perceived percentage of minorities who think the
justice system is unfair? Is there any connection
between the two at all? Does she mean to say that
if you vote for a Democrat, you think the justice
system is not fair? Is there any actual evidence to
show that minorities think the justice system is
unfair? (If there is, why is it not noted?)
But, she goes on, we (presumably meaning
“we” lawyers who are in the justice system) are
not doing “a whole lot better” than Mr. Romney
at being “inclusive.” And the proof of that, according to Ms. Radosevich, is that “African-American
and American-Indian youth who are arrested are
more than twice as likely to be referred to court
as white youth. The criminal justice system as a
whole disproportionately punishes minorities.”
So, according to Ms. Radosevich, because more

attorneys are white than from racial or ethnic
minorities, African-American and AmericanIndian youth who are arrested are more likely to
be “referred to court” and are disproportionately
punished. The non sequiturs abound.
The real questions, left unanswered by
Ms. Radosevich, are whether minorities are
“disproportionately punished” relative to their
percentage of the general population or whether
they are, in fact, punished in proportion to the
crimes they commit. Without evidence on that
issue, the balance of Ms. Radosevich's article
lacks substance. Whether minorities are punished
disproportionately relative to their percentage of
the general population is entirely irrelevant unless
one first answers the second question posed. But
failure to address or answer the second question
does not prevent Ms. Radosevich from using the
percentage of the general population numbers
for her diversity apologia.
The problem with the concept of “diversity” as
presented by Ms. Radosevich and others is that
it seeks to develop policies that address a group
rather than individuals in that group. No group, as
such, ever took the Bar Exam. No group, as such,
ever practiced law. Without any evidence to show
that individuals from any hyphenated minority
group have been unfairly denied access to law
school or the Bar Association, her argument is
wholly specious.
Perhaps an example will help clarify my point.
I would like to be a professional athlete (or at least
be paid like one). But people like me are never
hired by any professional athletic team. Of course,
the reason I'm never hired is because I'm short, old,
overweight and not very athletic. My point is that
there are some requirements that must be met
in order to achieve any particular profession or
even specialized employment. If you don't fit the
criteria, you probably won't make it. But you will
not be rejected because your group is not allowed
to participate; you will be rejected because you, as
an individual, are not qualified.
Diversity, as applied by Ms. Radosevich, is
corrosive and divisive and ultimately destructive
of our body politic. E pluribus unum!
— James A. Winterstein, Olympia

Taking a Stand

I was surprised that the Board of Governors
committed the +35,000 membership of the Washington State Bar Association to a position on
the controversial Referendum 74 (November
2012, Bar News). I wonder what position will be
ascribed to the Bar on Agenda 21?
— Carleton B. Waldrop, Pullman

Rather Revealing

I appreciate the thorough discussion of “information relating to the representation of a client”
[“Pillow Talk,” Nov. 2012 Bar News] However,
RPC 1.6 prefaces that phrase with the word “reveal.” Surely at some point of creating public
records and sometimes with accompanying news
articles, the attorney is no longer “revealing”
anything. I would like to see some discussion of
how public something must be for it to no longer
be considered being “revealed” by the attorney.
— Mel Simburg, Seattle
FEB 2013
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DUI & BUI Defense
PASSION. INNOVATION. COMMITMENT.

These three things embody the heart and soul of
Cowan Kirk Gaston. With decades of experience,
the lawyers at Cowan Kirk Gaston are leaders in
the complex field of DUI defense. A DUI is a serious
offense. Cowan Kirk Gaston is committed, dedicated,
and focused on providing an equally serious defense.
We are here to help.

cowanlawfirm.com | 425.822.1220
facebook.com/cowanlawfirm
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Civility: Just Be Nice?
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P

robably more has been written to less effect about civility
than almost any other topic
for lawyers. Law is adversarial. We want to win. We believe
that’s what our clients are paying us for,
and we owe them our best efforts.
What kind of effort is best? It depends on the contest. Chess and wrestling are both adversarial, but the winning strategies are different. Lawyers
sometimes like to compare litigation to
armed conflict. We tell “war stories” and
engage in “battle.” We conduct “frontal
assaults” and “ambushes.”
But a trial is not a battle. Our legal
system was meant to resolve disputes
without resorting to weapons. I like to
think of it as a truth-testing method,
a way of arriving at a reasonably accurate set of facts to which the law can
be applied. How many times have we
congratulated ourselves at wringing
an admission from an opposing party
in their deposition or at trial, only
to find ourselves shocked at the
words coming out of our own client’s mouth on cross-examination?
The formality of the setting, the
oath, and the questions of opposing counsel often produce a more
nuanced version of reality than the
one heard in the lawyer’s office.
The lawyer can affect the proceeding in a number of ways. First
and most importantly, she can know
her case inside out and prepare her
witnesses to present it. This aspect
is pretty un-warlike. Preparing witnesses involves more nurturing
than directing.
Cross-examination,
however,
provides an opportunity for aggression. We’ve all worked with lawyers
who tried to intimidate opposing
witnesses. If you are good at intimidation, you can undermine the
witness’s confidence and affect his
demeanor. But this doesn’t always
work to your advantage. At trial, the
judge or jury may see you as a bully
and sympathize with the witness.

In a deposition, the tactics that intimidate are pretty much the opposite
of the open-ended questions that elicit
new information. By using these tactics,
you forgo the opportunity to learn as
much as possible about what the witness knows and is likely to say at trial.
So intimidation is, at best, a two-edged
sword when applied to opposing parties.
How about opposing counsel? Judging from the sheer number of uncivil
statements by opposing counsel to one
another, you would think these statements
must confer some sort of advantage. To
the best of my recollection, I cannot remember a single time in my career when
that was true. Shouting at opposing counsel or questioning their honesty is likely
to result in cutting off all communication
that is not absolutely necessary — and relegating that to email. You then won’t have
an opportunity to talk your way through
scheduling issues and discovery deadlines, where a little cooperation can some-

times make both you and
opposing counsel much
happier. And it is much
more difficult to settle the
case.
There are a few lawyers who question the
honesty of opposing
counsel in front of the
judge. There may be a thin
line between pointing out that your opponent has taken a quote out of context
and asserting that your opponent has
deliberately misrepresented the facts of
the case, but most of us can find — and
appreciate — that line. The character attack may fluster an opponent, but if the
judge is offended, it can also have an
adverse impact on the attacker.
Some lawyers engage in this kind of
behavior because they believe clients expect it. We’ve all been asked by friends
for recommendations for a really aggressive lawyer to take on a case. But we don’t
let our clients tell us how to do
our job. Instead, we explain to
clients the best and most effective ways to achieve their objectives. Incivility toward opposing parties and their lawyers is
simply not an effective way to
win. It is an unpleasant distraction at best, and at worst, has a
significant risk of backfiring.
At the end of the day, the
biggest victim of incivility is
the lawyer who practices it.
Repeated unpleasant encounters with other attorneys have
an effect on one’s reputation
within the legal community.
But they also have an effect on
the uncivil lawyer. In a recent
column about civility in politics, David Brooks, of The New
York Times, observed: “Smart
people who’ve thought about
this usually understand that
the habits we put in practice
end up shaping the people we
are within.” Brooks went on to
quote Edmund Burke: “ManFEB 2013
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Promoting Civility and More

The Work of the WSBA Professionalism Committee

The WSBA Professionalism Committee is committed to assisting attorneys in fostering better client relations, improving civility within the legal community, and developing a better public
image for the profession. Programs and activities include:

LAW SCHOOL OUTREACH — Committee members, along with

WSBA staff, give presentations about professionalism in professional responsibility classes at the three Washington law
schools.

MEMBER OUTREACH — The committee has made presentations on professionalism topics to the Tacoma-Pierce County Bar Association, the Washington State Association for
Justice, and other legal groups.

CREED OF PROFESSIONALISM — Developed by the Professionalism Committee and adopted by the WSBA Board of Governors in 2001, the Creed is displayed in courtrooms
and law offices across the state.

RANDOM ACTS OF PROFESSIONALISM PROGRAM — This program allows lawyers and

judges to honor others in the profession who have conducted themselves in a highly professional manner consistent with the spirit of the Creed of Professionalism.

ROBERT’S FUND — The committee is working in collaboration with Robert’s Fund, which
offers CLEs in both Washington state and Italy on civility in the legal profession.

To learn more about these efforts and the work of the Professionalism Committee, go to www.
wsba.org/profcomm or contact committee chair Hunter Abell at habell@williamskastner.com.
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ners are of more importance than laws.
Manners are what vex or soothe, corrupt
or purify, exalt or debase, barbarize or
refine us, by a constant, steady, uniform,
insensible operation, like that of the air
we breathe in.”
Politeness is a discipline that compels
respectful behavior, according to Brooks.
As lawyers, we know this. By formalizing
and ritualizing conflict, we work through
it. When we instead personalize the conflict, we make it more difficult to resolve.
Our clients are entitled to efficient and
effective conflict resolution, not to a particular result. We therefore have a duty
to the system to be polite and respectful
that is inseparable from our duty to our
clients. Civility is not about being nice,
it’s about being effective. NWL
WSBA President Michele Radosevich
practices in Seattle. She can be reached
at 
micheleradosevich@dwt.com or 206757-8124. Read more from Michele at
nwsidebar.wsba.org, the blog for Washington’s legal community.

For over 75 years, attorneys have been referring
people to The Walthew Law Firm. Here’s why:

We
know
Workers’
Comp.

Attorneys from left:
Patrick C. Cook
Thomas A. Thompson
Jonathan K. Winemiller
Kathleen Keenan Kindred
Robert J. Heller
Kylee M. Redman
Michael J. Costello
Robert H. Thompson

At The Walthew Law Firm, our dedicated and
knowledgeable trial attorneys are committed to
protecting our clients’ rights in the area of Workers’
Compensation and Social Security disability.

We welcome and appreciate your referrals.

WORKERS’ COMPENSATION | SOCIAL SECURITY DISABILITY

The Walthew Building | 123 Third Avenue S, Seattle, WA 98104 | tel 206.623.5311 or 1.866.925.8439 | www.walthew.com
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ONLINE

A Side of Sidebar

What’s happening online at NWSidebar, the blog for Washington’s legal community. [nwsidebar.wsba.org]

5

If you accept
credit cards
from clients,
you need to
read this!

Friday

5 Steps to an Effective Deposition

http://bit.ly/SidebarCC
On Jan. 1, a new IRS regulation went into effect that impacts
lawyers who accept debit and credit card payments from
clients. Read this article to learn about the changes and make
sure you’re in compliance.

The Transition: Moving from
Plaintiff to Defense
http://bit.ly/SidebarP2D
Attorney Justin Walsh recently transitioned from plaintiff’s
work to defense work. In this post, which also appears on
his blog The Amateur Law Professor (http://theamateurlawprofessor.com/), he answers the question, “What is it
like working on the dark side?”

http://bit.ly/SidebarDepo
From asking the obvious questions to remembering
to breathe, attorney Brittany Pitcher offers five tips
to conducting an effective deposition in our weekly
Friday 5 series.

The Public
Service Loan
Forgiveness
Program –
Too good to
be true?
http://bit.ly/SidebarLoan
Is the Public Service Loan
Forgiveness Program a
student loan debt panacea
for those working in
public service? WSBA
Online Communications Specialist Julia Nardelli Gross
breaks down the practical implications of the eligibility
requirements for this program.

NWSidebar is a tool for the legal community

Jury Service Revisited
http://bit.ly/SidebarJuryService
Timothy MB Farrell explains why jury duty can make you
a better advocate for your client.
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to engage and interact by sharing thoughts,
opinions, and ideas in a less formal format. Add
your voice to NWSidebar! Whether you maintain
your own legal blog or have never written a blog
post, we welcome submissions from all members
of the legal community.

Paula Littlewood
WSBA Executive Director

BarNotes

Moving Forward

Taking a fresh look at law and the profession

© ISTOCKPHOTO.COM/PESKYMONKEY

I

n my column last month, I outlined
many of the trends influencing our
profession that are leading to rapid
change on many fronts (“Let’s Seize
the Moment”). The column briefly
discussed five major influences, including a shifting lawyer demographic; the
changing nature of the world and our clients; how we deliver our services; and the
delivery of legal education. My message
overall in that column was that we should
seize this opportunity to make changes to
how we do our work and bring the profession into the 21st century.

system and ask the Legislature to fund
it. We are lucky to live in a state where
judicial officers all around the state are
developing progressive models for the
delivery of services at every level of
court; we are also fortunate to have a
chief justice who is leading the branch
toward thinking in new and exciting
ways to serve the public and its needs of
today. But judges cannot redevelop the
system alone, and the profession, that
is, judges and lawyers, need to come together to produce the best system possible for the clients and public we serve.

The 21st-Century Judicial System

An Overcomplicated System?

So how do we seize the moment and move
forward? Foremost, I think we must allow ourselves to let go of past practices
and notions and innovate in three areas.
First, with respect to the court system and
judicial system funding, we need to ask
ourselves what the judiciary of the
21st century should look like. We are
working with a judicial system that
was created hundreds of years ago
and it may be time to rethink how the
judiciary delivers its services. In this
day and age, it seems unimaginable
that someone has to go to the courthouse sometimes upwards of eight
times to get a divorce. The public
accesses information and services in
a different manner now and our profession needs to keep up with these
trends (e.g., think of how technology
has impacted the newspaper, music,
and book industries).
While I don’t disagree that court
funding is at a real crisis in our
country, I wonder if we approached
the Legislature with a new model
for delivery of judicial services,
whether we might have more success in securing additional funding. That is, rather than asking the
Legislature to keep nursing along
a horse that may have come to the
end of its ride, perhaps we could develop a restructured, progressive

Second, I think we as a profession need
to own that we have made the system too
complicated. While no one set out to reach
this result deliberately, we must acknowledge that fact and work to simplify things.
When I was giving my “Futures” presen-

tation a few months ago, a
former legislator in the audience remarked that one
of her frustrations during
her time in the Legislature
was the proliferation of
statutes and the lack of review in a systematic way to
ensure there was not duplication, or even
contradiction, of policies in the statutes. I
often remark that I am a lawyer and there
are numerous things that I could not figure out on my own if I needed to. I don’t
mean to discount the importance of the
nuances that have developed over the decades with respect to numerous areas of
law, but it seems coordination and simplification of the system in many areas might
be a good starting point.

Navigating the System

Third, and this recommendation flows
from the two outlined above, we
need to acknowledge that some
people can navigate the system on
their own and we need to give them
the tools to do so. While the recession has led to a significant increase
in pro se representation, if given the
proper information and roadmap,
many people could do it on their
own. The reality is we will never have
enough lawyers to serve every person facing a legal problem, so how
do we slice the system in a way that
allows for some people to navigate it

The public accesses
information and
services in a different
manner now and our
profession needs to
keep up with these
trends . . .

FEB 2013

| NWLawyer 11

on their own successfully? It is precisely this dynamic that has led to the rise
in online services such as LegalZoom.
How do we harness this ability of the
consuming public as a way to enhance
the services we provide rather than
view it as an encroachment on our profession? As I discussed in my column
last month, clients are resorting to a
“Home Depot” mentality of doing it
themselves anyway, so it seems there
is greater strength for the profession
in understanding that fact and working to determine what portions of our

work can be commoditized through
technology and other means while retaining the pieces that are essential to
having representation by a lawyer.

There Is More Control in Letting Go

The reality is this: technology and other
drivers will continue to move legal work
out the side door in response to a public
that demands more affordable legal services and a system that is more easily
accessed. To me, there is more control in
letting go. Letting go, for example, of the
pieces that don’t require the training that

Medical Malpractice &
Serious Injury Cases require
Wisdom and Strength.
PEREY LAW GROUP battles with
the wisdom of experience, and the
strength of resources to obtain
justice for victims of medical
malpractice and serious injury due
to negligence of others.
RON PEREY has over 40 years of experience handling personal injury and medical
malpractice claims. For over a decade he has been voted by his peers to be in Best
Lawyers in America and a Washington Super Lawyer in the areas of personal injury
and medical malpractice law. He has tried hundreds of jury cases and settled
thousands of personal injury claims. DOUG WEINMASTER has been voted by his
peers to be in Best Lawyers in America in the areas of personal injury and medical
malpractice law. DR. ALEXANDRA MCCAFFERTY, as Medical Director, reviews all
medical malpractice and injury claims.

PHONE 206.443.7600
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FAX 206.443.4785

Advocacy

Counseling

Content

Process

we received in law school.
To (admittedly) oversimplify legal
services, think of a grid with four boxes
(see illustration above). The top two boxes
represent what I believe to be the special
training that I received in law school; the
bottom two boxes capture the work that
can be, and already is being, commoditized. Does it make sense to let go and
think of ways to allow the consuming
public to access those bottom two boxes
more easily and affordably?

What’s at Stake?

The cornerstone of our system is based
on the rule of law. As I wrote about in my
column in March 2012 (“Lawyer Volunteers: Preserving our Democracy and Enhancing our Profession”), the foundation
of our system requires that the judiciary
be fair and impartial and free from undue
influence by the other branches of government; a fair and impartial judiciary
relies on an independent legal profession
free of similar pressures from outside
influences in order to preserve its independence. That is why lawyers have been
given self-regulation independent of the
legislative and executive branches. That
is why we must preserve the system we
have by meeting the needs of the public.
It is imperative that we seize the moment and innovate. While many of these
trends and implications are overwhelming, I think this time for our profession
presents exciting opportunity. And what
excites and motivates lawyers more
than a challenging problem? I say, let’s
get to solving! NWL
Paula Littlewood is the WSBA executive
director and can be reached at paulal@
wsba.org or 206-239-2120.
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MARRIAGE EQUALITY
Comes to Washington
Practice Tips for Representing Same-Sex
Couples and Their Families

M

by Jill Mullins and Jennie Laird

arriage equality finally became a reality
for same-sex couples in Washington state
on Dec. 6, 2012. Leading up to this, there
have been significant changes in Washington state’s recognition of and protections for same-sex
couples and same-sex families, which were instituted in
stages over the last half-decade. In 2007, Washington
first recognized and provided minimal death and dying protections to same-sex couples.1 The law was
significantly expanded in 20082 and in 2009 the
“Everything but Marriage” Law3 passed. In 2011,
the Uniform Parentage Act4 was amended. The
Uniform Parentage Act created stronger protections for non-traditional families generally,
but specifically clarified that children born
in a state-registered domestic partnership
FEB 2013
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or a marriage are legally presumed to be
the child of both partners. Most recently,
the Legislature voted in 2012 to extend
the rights and responsibilities of civil
“marriage” to same-sex couples,5 and the
citizens of Washington voted to approve
the law in November 2012. On the first
day same-sex couples could get married,
hundreds of same-sex couples took part in
ceremonies throughout the state.
Despite the changes in Washington,
there are significant barriers to same-sex
couples and their families because of the
Federal Defense of Marriage Act (DOMA)

and DOMAs passed at the state level elsewhere. Attorneys representing same-sex
couples need to understand the unique
hurdles facing their clients. The goal of
this article is to provide family law practitioners with an understanding of what the
law is at present, and to highlight differences between representing opposite-sex
and same-sex couples in order to avoid
putting clients who are part of a same-sex
couple at risk — either financially, or due
to another state’s refusal to recognize that
family in the future.
As “family law” is often a euphemism
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for “divorce law,” we will start with a discussion of practice issues for practitioners
helping individuals whose same-sex relationship or marriage is ending in divorce.
Next, we’ll talk about death and dying issues. Finally, we’ll look at adding children
to the marriage, the Uniform Parentage
Act of 2011 (UPA), and related issues of
adoption and surrogacy.

Dissolution: What’s Different for
Same-Sex Couples?6

Since 2009, State Registered Domestic
Partners have been required to go through
the dissolution process in the same manner as opposite-sex couples.7 Despite legislative efforts on the state level, there are
a number of different issues for same-sex
couples to consider when dissolving their
relationships that do not exist for opposite-sex couples.

Marriage Excitement Issues

One issue specific to same-sex couples is
their potential participation in the marriage excitement that swept the country
over the last decade, as more and more
states granted same-sex couples marriage or some other form of legal recognition of their relationship. In response to
the excitement of different jurisdictions
granting legal protections in a variety of
forms to same-sex couples, couples may
have traveled to other jurisdictions to take
advantage of legal recognitions of their relationship that were not available in their
home state at that time. The same couple
may have entered into a marriage, a civil
union, and a registered domestic partnership in different jurisdictions. It would not
be uncommon for a same-sex couple to
have married in Canada or California, and
then registered as state-registered domestic partners in Washington. It is important
to inquire of your client not just “Did you
enter into a civil union, a marriage, or a
registered domestic partnership?” but
also ask where (in which jurisdiction) and
when (the date may make a difference as
to the legality and validity of the event).
When the dissolution is filed, all of the various unions should be listed, if applicable,
and they should all be dissolved by the
court. Because Washington recognizes legal unions entered into in other states, the
courts have jurisdiction to dissolve out-ofstate unions.8
Another important factor to consider is
that many states, including Washington,
have residency requirements for filing for
a dissolution. In Washington, the residen-

Determining the Start Date

The marriage law is not retroactive for the
title of “married,” meaning that same-sex
couples in registered domestic partnerships in Washington state do not become
automatically or retroactively “married.”
Rather, the marriage date for same-sex
couples will be the date of a couple’s actual marriage after Dec. 6, 2012, or, if
they choose not to affirmatively apply
for a marriage license and have not yet
dissolved their state-registered domestic
partnership, their marriage date will be
June 30, 2014 (the date when all state-registered domestic partnerships where the
parties are under 62 years of age will be
automatically converted to marriages). If
registered domestic partners prefer their
relationship not be converted to a marriage as of June 30, 2014, then the parties
must file for dissolution of their registered
domestic partnership by that date.11
Nevertheless, for the purposes of determining the legal rights and responsibilities under community property principles for couples who previously had a
state-registered domestic partnership but
who have been issued a marriage license
or who are deemed married, the date of
the original legal union is the date the
court will look to as the effective date for
all the rights and responsibilities associated with marriage.12 For couples whose
relationships predate the availability of
registering as domestic partners, or who
never registered as domestic partners,
the law regarding committed intimate
relationships should apply to their prelegally recognized relationship according
to the facts asserted and proven about
their relationship. Property acquired during a committed intimate relationship
(formerly known in case law as a “meretricious relationship”) may be subject to equitable division and community property
laws by analogy in the same manner as for

Same-Sex Marriage FAQs
By David Ward

Do same-sex couples need to marry again
in Washington if they legally married in
another state or country before Referendum 74 passed?
No. Washington will recognize marriages of
same-sex couples who were legally married in
another state or country.

© ISTOCKPHOTO.COM/TIBURONSTUDIOS

cy requirement requires a party to be 1) a
resident of this state, or 2) a member of the
armed forces and stationed in this state,
or 3) married or in a domestic partnership
to a party who is a resident of this state.9
Sometimes couples, in their excitement to
get married or to sign up for whatever version of relationship recognition exists in a
particular jurisdiction at a particular time,
visit a state or country and get married (or
registered, etc.) — but if the relationship
later ends, that couple may be left without
the practical ability to terminate that legal
relationship.10

How does Referendum 74 change the
state’s domestic partnership law?
Previously, couples could register domestic
partners with the state if both partners were of
the same sex, or if one partner was 62 years old
or older. However, starting on June 30, 2014,
state-registered domestic partnerships will only
be available for couples in which at least one
partner is 62 or older.

What happens to same-sex couples who registered as domestic partners
in Washington?

In most cases, these couples must now decide whether they want to become married.
That’s because Referendum 74 phases out domestic partnerships on June 30, 2014,
except for senior couples. If a couple in a registered domestic partnership wants to
get married now, they can do so. But if they do nothing, their domestic partnership
will be automatically converted to a marriage by the state on June 30, 2014, unless
1) at least one partner is 62 or older on June 30, 2014; or 2) the couple has started
proceedings to dissolve their domestic partnership by June 30, 2014.

Will the federal government recognize marriages of same-sex couples?

Not yet. The federal Defense of Marriage Act prohibits the federal government from
recognizing marriages of same-sex couples. That means married same-sex couples
in Washington do not have over 1,000 federal rights and benefits provided to other
married couples — ranging from the ability to file joint federal tax returns to the right
to receive Social Security survivor benefits if their spouse dies. But the U.S. Supreme
Court will hear a challenge to DOMA later this year, so this policy could change soon.

What’s happening in the U.S. Supreme Court?

In December, the Supreme Court announced it would hear two cases concerning
marriage for same-sex couples. Decisions are expected in late June.
The first case, United States v. Windsor, challenges the DOMA provision that
prohibits the federal government from recognizing marriages of same-sex couples
who are legally married under the laws of their home states. The Second Circuit
struck down this provision of DOMA as unconstitutional in October 2012; the
First Circuit issued a similar ruling earlier in the year.
The second case, Hollingsworth v. Perry, challenges California’s ban on marriage
for same-sex couples, which voters approved in 2008 as Proposition 8. The Ninth
Circuit struck down the ban in 2012, affirming an earlier ruling by the U.S. District
Court that the law was unconstitutional.
David Ward is legal and legislative counsel at Legal Voice, an organization that
works to advance the legal rights of women in the Northwest. He may be reached at
dward@legalvoice.org.
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opposite-sex married couples.13

sues will be the same as opposite-sex couples. The other case granted certiorari is
the “Proposition 8” case out of California.
The decision in this case could focus narrowly on California, or the Supreme Court
could rule expansively and apply it to all
state laws and constitutional amendments
banning marriage. With that caveat, at the
time of the publication of this article the
following are the current issues related to
federal DOMA.
Despite the efforts of the Washington State Legislature to remedy inequi-

Federal Defense of Marriage Act
Issues14

The area of law around the federal DOMA
and state DOMAs is rapidly changing. In
fact, the Supreme Court announced on
Dec. 7, 2012, that it will hear two samesex marriage cases.15 Decisions are anticipated to be issued by the end of June
2013. If the decision in the Windsor case
is in favor of same-sex couples, the federal
DOMA will be eliminated and the tax is-
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ties between the way state laws treat
same-sex and opposite-sex couples by
expanding registered domestic partnership rights in 2009 and then passing the
2012 marriage equality law, there are
still unique issues that impact same-sex
couples because of DOMA and individual state “baby” DOMAs. DOMA creates
significant differences in the treatment of
same-sex couples for tax purposes, which
factors into issues around property distribution and maintenance, regardless of
the legality of a same-sex couple’s marriage in Washington state.17 It is beyond
the scope of this article to enumerate the
details of the tax code and the impact
of DOMA on the tax consequences for
same-sex couples.18 Thus, the discussion
below should be viewed as highlighting
relevant issues and giving context for the
considerations of the parties. Best practice would include consulting with a CPA
or tax attorney knowledgeable in tax
issues for same-sex couples created by
DOMA, or referring your client to such a
professional directly.
Spousal Maintenance: Of particular
interest in a dissolution context is that
tax consequences of spousal support are
controlled by §§71 and 215 of the Internal
Revenue Code.19 Federal tax code allows
opposite-sex married couples the option
of deciding who gets taxed on alimony/
spousal maintenance; if the payee gets
taxed, the payor can claim a deduction. Or
the parties can reverse the rule so maintenance would not be considered income
of the recipient and not deductible by the
payee.20 Same-sex couples, however, do
not have the option of the payor claiming
a deduction, or reversing the rule as they
decide themselves; as long as DOMA
is the law of the land, maintenance or
alimony-type support payments by one
same-sex partner or spouse to the other
in the context of a dissolution cannot exist as a deduction under §215. Arguably,
if payments are made in satisfaction of a
state-imposed obligation of support, such
payments will at least not be considered to
be taxable gifts or income.21
Transfer of Property: Section 1041 of
the IRS code provides that property transfers incident to divorce are tax-free.22 For
same-sex couples, property transferred incident to the dissolution of their marriage
may well be treated as a taxable gain;
however, if the property is received in
exchange for claims to certain otherwise
tax-free receipts, it could be argued that
the settlement is tax-free.23 There are a

variety of other tax arguments that might
be available to same-sex couples seeking
to reduce the tax burden of their dissolution. Again, consulting a professional
with expertise in the tax implications of
transactions between same-sex couples
is recommended. This recommendation
is even more important if the parties have
disparate financial situations, or if the
community estate is particularly complex.

Children of Same-Sex
Relationships24

Same-sex couples face another major legal
hurdle when they grow their families. This
is another issue additionally complicated
by DOMA and other states’ baby DOMAs,
despite Washington state’s best efforts to
ensure legal equality for these parents. In
2009, Washington’s State Registered Domestic Partnership Law extended all legal
marital provisions to state-registered domestic partners, including the presumption of parentage within a state-registered
domestic partnership.25 Then in 2011, the
Legislature created further clarification
by revising the UPA.26
The purpose of the 2011 UPA amendment was to clarify and expand the
rights and obligations of state-registered
domestic partners and other couples
as related to parentage.27 The components of the 2011 UPA that impact
same-sex couples are the presumption of parentage and the so-called
“holding out” provisions. The presumed
parent provision clarifies that a child
born of a state-registered domestic partnership, like a child born of a marriage,
is presumed to be the child of the both
parents. (RCW 26.26.116(1)). The “holding out” provision creates a presumption
of parentage for a person who, for the first
two years of the child’s life, resides in the
same household with the child and openly holds out the child as his or her own.28
A problem with the “presumed parent” status based on the parents being in
a state-registered domestic partnership
or marriage is that the legal relationship
of the parent to the child is based on the
relationship of the parents to each other
and the state’s recognition of that relationship. This means that if the family travels to Idaho, which has a state DOMA, a
parent’s relationship to a child based on
a presumption under Washington’s State
Registered Domestic Partnership Law
will not be recognized in Idaho, because
Idaho does not recognize that parent’s
registered domestic partnership.

The “holding out” provision lends to
the possibility of a less legally vulnerable
parent-child relationship because the legal right of parentage in this instance is
based on the parent’s relationship to the
child. Under the 2011 UPA, a person is a
presumed parent if, for the first two years
of the child’s life, the person resided in
the same home with the child and openly
held the child out as his or her own.29 In
many ways, it codifies In re L.B.,30 which
allowed same-sex couples (as well as unmarried opposite-sex couples who met

the criteria) to be established as de facto
parents when they found themselves without an established legal relationship with
the child they had raised, and in some instances specifically planned for with their
partner, at the end of their relationship. A
potential problem with the “holding out”
presumption is that it requires facts to be
established supporting the presumption
itself; however, there is not yet any formal adjudication process established for
ratifying parentage under the “holding
out” provision. Even if such a process is
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established, the law provides no possibility for such adjudication within the child’s
first two years of life — leaving both child
and parent vulnerable. If the parents’ relationship ends when the child is not yet
two years of age, the non-biological parent
would be unable to assert the factual basis
necessary to have parentage recognized
under the “holding out” provision.
In order to create the strongest protections for your same-sex clients with
children, the best practice remains
advising the non-biological parent to
adopt his/her own child. While the advice of legally adopting one’s own child
may be repugnant to many, this is the
only way to ensure protection for the
non-biological parent’s parental rights
throughout the United States. As of 2010,
all 50 states now allow adoption regardless of sexual orientation.31 Some states
may have barriers that effectively ban
same-sex couples from adopting within
their state, i.e., a law banning unmarried
cohabitants from adopting combined
with a ban on same-sex marriage. But all
states should recognize an adoptive parent’s rights, especially rights established
via an adoption from Washington state,
where same-sex couples are not prohibit-

ed from adopting their partner’s child or
from participating in a joint adoption.32
An adjudication of parentage may be
an important tool for lesbian married
couples who utilize a known sperm donor
without the assistance of a doctor. In this
situation, all three parties potentially
could be a party to an adjudication of
parentage, and the rights and responsibilities to the child could be clearly established. This fact pattern could result in a
variety of outcomes, and will be largely
dependent on the intent of the parties.
For example, was the male simply a “donor” whom no one intended to have legal
or financial rights to, and responsibilities
for, the child? Alternatively, the parties
may have envisioned that all three were
going to be “parents,” with all the attendant rights and responsibilities toward
the child of a parent.
Gay male couples in Washington face
an additional hurdle to creating biological families because of the laws around
surrogacy. In Washington, a surrogate
cannot be paid for surrogacy.33 Costs
associated with pregnancy, i.e., medical
visits and birthing costs, can be paid for
by the intended parents, but surrogates
cannot be compensated for the time and
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service of carrying the child for the intended parents.

Conclusion

With the approval of Referendum 74,
many more same-sex couples will access state recognition of their relationships and marry. As a result, there will
likely be an increase in the number of
same-sex family law cases that attorneys
across the state will handle. Regardless
of how protective Washington laws are
for same-sex couple headed families,
federal DOMA and state baby DOMAs
create additional layers of complication
with regard to taxation issues, and issues
of legal recognition of the family outside
of the state of Washington. Family law
practitioners must take these issues into
consideration to competently represent
their GLBT clients. The law will continue
to evolve rapidly in this area. Unless and
until the federal DOMA is repealed and
state baby DOMAs are ruled unconstitutional, family law practitioners must
remain mindful of the differences in the
legal representation of opposite-sex married couples and same-sex married couples, even as we strive to treat all clients
with equal respect. NWL
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1006.
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the tax complications for same-sex couples, in
§4.12, the authors note that California, Washington, and Nevada have extended community
property to RDPs, and the IRS ruling that income-splitting rules apply, but it is questioned
whether income splitting rules must be applied.
It does note that because income vests initially
in the two partners, there is no “transfer” of
property which might otherwise be subject
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transfers incident to divorce were bargain-for
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24. This article focuses on children born during
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and anger when a marriage ends at least in part
due to one parent realizing they are gay, or that
despite their best efforts they are unable to suppress their homosexuality, exploring friendships
and relationships with members of their samesex who identify as gay, lesbian, trans, bisexual,
or queer is not a factor in parenting.
Laws of 2009 Ch 521 § 67.
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Supra n. 18, V. §1:22, p. 201.
Supra n. 18, V. §1:25, pp. 219–227. Several cases are cited through the U.S. where challenges
to an adoption by a same-sex parent either as a
co/second-parent adoption or a joint adoption
were thrown out. One case is cited from North
Carolina where the adoption was voided, but
she was still awarded joint custody on a best
interests test.
RCW 26.26.240–260, see Laws of 1989 Ch 404
§ 4.
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Whistleblower Update
Recent Court Decisions Broaden

Whistleblower Protections

© ISTOCKPHOTO.COM/DNY59
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ith the reelection of President Obama, it seems
likely that the controversial Dodd-Frank Act, with
its regulation and enforcement relating
to finance and securities, is here to stay.
One aspect of Dodd-Frank that will feature prominently in our legal landscape
in the coming years is its whistleblower
provisions, which provide incentives
and protections for people who come
forward with information about potential securities laws violations.
Dodd-Frank’s major whistleblower
incentive — the whistleblower bounty
program, which pays tipsters monetary
rewards — has gained momentum in
2012. The Securities and Exchange
Commission has now promulgated rules
implementing this program, tips have
begun rolling in (over 3,000 received in
fiscal year 20121), and the SEC has paid
out its first whistleblower reward.
Dodd-Frank’s primary whistleblower
protection — an anti-retaliation provision that provides employees with a private right of action if employers penalize
them for whistleblowing — has received
comparatively less attention than the
bounty program. But that is likely to
change soon: several recent cases have
interpreted the anti-retaliation provision broadly, providing causes of action
to far more employees than previously
expected, and making it easier for these
claims to survive dispositive motions.
With Dodd-Frank whistleblower activities picking up steam, and the recent
judicial broadening of the anti-retaliation
provision, employee lawsuits under the
Act are likely to increase exponentially
in the coming years. This article seeks to
provide an overview of the Dodd-Frank
whistleblower bounty program, the antiretaliation provision, and its expanded
scope in light of recent case law.

Overview of the Whistleblower
Bounty Program

The Act’s whistleblower bounty program provides cash rewards to people
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The Dodd-Frank Whistleblower
Anti-Retaliation Provision

by Daniel M. Weiskopf
who share information with the SEC or
Commodity Futures Trading Commission concerning misconduct that falls
within these agencies’ jurisdiction.
Under the Act, a “whistleblower” is defined as an individual who provides “information relating to a violation of the
securities laws to the Commission, in a
manner established, by rule or regulation, by the Commission.”2 To be eligible for a cash reward, the whistleblower
must provide information derived from
his or her independent knowledge or
analysis and not previously known to
the government that leads to actions
with monetary sanctions totaling over
$1 million. 3 Further, the whistleblower
must provide the tip via the SEC’s
website or by sending the SEC Office
of the Whistleblower a “Form TCR
(Tip, Complaint, or Referral).”4 If the
whistleblower’s information meets
these criteria, the government can provide the whistleblower between 10 and
30 percent of any resulting monetary
sanction against the target company,
based on the “significance” of the tip. 5
The program is now up and running.
The SEC has received thousands of tips
on a broad array of topics, including corporate disclosures, corporate financials,
offering fraud, market manipulation, insider trading, Foreign Corrupt Practices
Act violations, unregistered offerings,
market events, municipal securities, and
public pensions.6 On Aug. 21, 2012, the
SEC made its first whistleblower bounty
payment.7 And the SEC continues to review applications for potential awards
related to over 143 eligible enforcement
judgments exceeding the statutory $1
million minimum.8

In addition to creating new incentives
for whistleblowers, the Act also created
new protections for whistleblowing employees. Under the Act, employees have
a private cause of action if an employer
discharges, demotes, suspends, threatens, or harasses them for any lawful
act undertaken by the employee in 1)
providing information to the SEC; 2)
assisting the SEC in an investigation
or action; or 3) making disclosures that
are required or protected under the Sarbanes-Oxley Act of 2002, the securities
laws, 18 U.S.C. § 1513(e),9 and any other
law, rule, or regulation subject to the jurisdiction of the SEC.10
The Dodd-Frank anti-retaliation protections include a number of features
that make it far more powerful than
previous whistleblower protections. For
example, in contrast to the whistleblower protections under Sarbanes-Oxley,
Dodd-Frank’s anti-retaliation laws contain the following features:
Applicable to all companies: The Act
applies to both private and public
companies.
Generous statute of limitations: The
statute of limitations for Dodd-Frank
retaliation claims is six years after
the violation or three years after the
right of action was known or reasonably should have been known by the
employee, but in no event longer
than 10 years. 11
Wide array of available relief: Employees can receive reinstatement, up to
two times back pay with interest, and
compensation for costs and fees.12
Access to federal court: Whistleblowers under Dodd-Frank can go straight
to federal court rather than exhausting the administrative process, as
required under Sarbanes-Oxley.13
All of these aspects of the Act vastly
increase the potency of the protections
offered to employees under Dodd-Frank.
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The Expanding Scope of the AntiRetaliation Provision

A line of recent cases, culminating in the
District of Connecticut case Kramer v.
Trans-Lux Corp., have further broadened
the scope of the Dodd-Frank’s anti-retaliation provision.14 In Kramer, the plaintiff,
Richard Kramer, noted several irregularities concerning company procedures and
the company’s pension plan. Mr. Kramer
complained internally, discussing the issues with his supervisors and sending letters to the company’s board committees,
and he complained externally, sending a
letter to the SEC. In response to Mr. Kramer’s internal complaints, the company terminated him.
Mr. Kramer brought suit for retaliation
against his employer, Trans-Lux, under
the Dodd-Frank Act; Trans-Lux moved
to dismiss on the basis that Mr. Kramer
was not a protected Dodd-Frank whistleblower because he did not provide information to the SEC as required under the
Act’s whistleblower bounty program (i.e.,
Mr. Kramer did not use the SEC website
or a Form TCR and instead merely wrote
a letter).
The Court held that the anti-retaliation provision and the whistleblower
requirements under the bounty program were in conflict and therefore ambiguous.15 In light of the ambiguity, the
Court interpreted the statute by looking to the goal of the Act — “to improve
the accountability and transparency
of the financial system and create new
incentives and protections for whistleblowers” — and found that an SEC rule
promulgated to address this ambiguity
should govern. Under this SEC rule, the
Court found that Mr. Kramer had a viable Dodd-Frank anti-retaliation claim
despite the fact that Mr. Kramer would
not have been eligible for a monetary
reward under the Dodd-Frank whistleblower bounty program. 16
In its analysis, the Court made two
important findings that should reverberate in future Dodd-Frank anti-retaliation
litigation.
First, the Court found that employees
are protected from retaliation not only if
they fail to follow the SEC’s proscribed
whistleblower reporting requirements,
but even if they make no external reporting at all.17 In other words, under Kramer
and other cases, employees who report
securities law violations internally will
still receive the powerful anti-retaliation
protections of Dodd-Frank.18

Second, the Kramer Court noted that
the Act’s anti-retaliation provisions incorporated Sarbanes-Oxley’s whistleblower
protections, which do not require an actual violation of a securities law: the employee need have only a “reasonable belief” of
a securities law violation to be protected.19
This means that, under Kramer, an employee receives full Dodd-Frank protection for complaining internally about
what the employee believes is a securities
law violation, even if the employee’s belief
is erroneous.20
These holdings could profoundly im-

pact any company whose business interacts with the SEC or touches upon the
securities laws. Employees could complain internally or to the SEC for what
they may reasonably believe is a securities law violation. The employee’s complaints may be unfounded and may not
require correction by the company. Yet if
the employee perceives retaliation over
the next 10 years, the company could
still be at risk of substantial claims —
and, as a result of Kramer, those claims
would have a stronger chance of surviving dispositive motions.

PROVEN ADVOCATES – PROVEN RESULTS

TRUTH  JUSTICE  ACCOUNTABILITY  EQUAL ACCESS

Jack Connelly

Micah LeBank

Lincoln Beauregard

Nathan Roberts

Anna Price

Julie Kays

2301 North 30th Street Tacoma, WA 98403
(253) 593-5100 | (855) 593-5100 | (206) 816-3002
www.connelly-law.com
FEB 2013

| NWLawyer 23

Young|New Lawyers
Conclusion

risks with vigorous compliance programs
and internal mechanisms for handling
employee complaints and reports of
violations. As always, companies should
exercise caution when taking adverse employment actions. But regardless of what

The Dodd-Frank whistleblower program
is gaining momentum and the courts have
interpreted its anti-retaliation provisions
broadly. Companies should take heed and
carefully consider how to minimize their
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steps companies take, Dodd-Frank has
changed the landscape for securities law
whistleblowers permanently . . . or at least
for another four years. NWL
Dan Weiskopf is
an attorney at Calfo
Harrigan Leyh &
Eakes LLP, where he
focuses on complex
civil litigation. He
has had success
in whistleblower
actions on both
sides of the “v,” representing corporations against qui tam and retaliation
suits, and bringing whistleblower
suits on behalf of individual plaintiffs.
Weiskopf graduated from the Yale Law
School and can be reached at danw@
calfoharrigan.com.
NOTES
1 . U.S. Securities and Exchange Commission, Annual Report on the Dodd-Frank Whistleblower
Program (Fiscal Year 2012) (the “SEC 2012 Annual Report”) at 4.
2. 15 U.S.C. § 78u-6(a)(6).
3. See 17 C.F.R. §§ 240.21F-3 & 240.21F-4.
4. Id. § 240.21F-9(a).
5. See 15 U.S.C. § 78u-6(b)–(c).
6. See SEC 2012 Annual Report at 4–5 & Appendix A.
7. Id. at 8.
8. Id. at 8–9.
9. 18 USC § 1513(e) concerns retaliation for “providing to a law enforcement officer any truthful
information relating to the commission or possible commission of any Federal offense.”
10. See 15 U.S.C. § 78u-6(h).
11. Id. § 78u-6(h)(1)(B)(iii).
12. Id. § 78u-6(h)(1)(C).
13. Id. § 78u-6(h)(1)(B)(i).
14. See Kramer v. Trans-Lux Corp., No. 3:11-cv-1424,
2012 WL 4444820 (D. Conn. Sept. 25, 2012); see
also Nollner v. S. Baptist Convention, Inc., 852 F.
Supp. 2d. 986 (M.D. Tenn 2012); Egan v. TradingScreen, Inc., No. 10-cv-8202, 2011 WL 1672066
(S.D.N.Y. May 4, 2011).
15. See Kramer, 2012 WL 4444820, at *3–4; see
also Egan, 2012 WL 1672066, at *4–5 (finding
whistleblower bounty provision and retaliation
provision contradictory).
16. Kramer, 2012 WL 4444820, at *4 (internal quotations omitted).
17. Id. at *6.
18. Id.; see also Egan, 2012 WL 1672066, at *5 (for
retaliation protection, whistleblower must “either allege that his information was reported to
the SEC, or that his disclosures fell under the
four categories of disclosures delineated by 15
U.S.C. 78u-6(h)(1)(A)(iii)”).
19. Kramer, 2012 WL 4444820, at *6.
20. Id.
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On 20 Jury Trials
by Alexander F. Ransom

Motions in Limine

“And while I can’t prove it,
and each of us may have
a different idea, my sort of
guesstimate as to the requisite experience is 25 jury
trials.”
— Irving Younger, Esq.1

W
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e’ve all felt
it: the nagging desire
to
maximize our potential, and
sooner rather than later.
That same ambition grinded us through law school
and carried us through the
bar exam. Unfortunately, for
young trial attorneys, it’s more difficult
than ever taking cases to juries. The number of civil trials in the 75 largest counties
in the U.S. decreased by approximately 47
percent between 1991–2001.2 The same
trend is occurring in criminal law.3 The
reasons? Jury trials are becoming more
expensive; alternative dispute resolution
forums such as ADR, mediation, and arbitration are gaining popularity; and litigants want to avoid paying the high costs
of pretrial preparation. Problematically,
young attorneys suffer dearly from this
change. If the trends continue, it might
be the case that a mere handful of futuregeneration attorneys will be capable of
competently conducting trials.
Consequently, trial experience matters. So the question becomes: how much
experience is necessary? Why does legendary trial attorney and law professor
Irving Younger say that 25 trials separate
the experienced from inexperienced attorneys? Having conducted 20 jury trials
in my seven-year career, I’m beginning to
understand.

Building Good Relationships with
Opposing Counsel
Daniel: So, karate’s fighting. You train to
fight.
Miyagi: That what you think?

Daniel: [pondering] No.
Miyagi: Then why train?
Daniel: [thinks] . . . So I won’t have to
fight.
Miyagi: [laughs] Miyagi have hope for
you.
— The Karate Kid, 1984
Theoretically, trial practice should
improve relations with opposing counsel
in order to avoid litigating future cases.
Case in point: I once conducted a serious
felony drug trial against an experienced
prosecutor. My client faced cocaine
possession and witness intimidation
charges. I expected an ugly, bloody war,
but unexpectedly, our trial was extremely
cordial. As I relaxed, I saw legal openings and heard objectionable testimony
that I normally wouldn’t see or hear. The
jury acquitted the most serious charges.
I parted on a high note with opposing
counsel. Undoubtedly, we’ll settle future
cases much easier.
Remember, “The supreme excellence
is not to win a hundred victories in a
hundred battles. The supreme excellence
is to subdue the armies of your enemies
without having to fight them.”4 Most cases
settle without trial. Therefore, use trials as
opportunities to build bridges. Even your
victories are meaningless if relations fail
to improve afterward.

Back to the battlefield. Early
on, I realized opposing counsel set traps and hobbled my
strategies with effective Motions in Limine (MIL) practice.
Unfortunately, many attorneys
overlook this area. Effective
MIL practice forces opposing
counsel to control their witnesses, prohibits discussion
of suppressed information,
and prevents “below the belt”
attacks. But remember, MILs
apply to all parties. Even if you
“accidentally” violate your own
MILs, you risk opening the
door for opposing counsel to
admit evidence/testimony that you successfully suppressed. You also risk getting sanctioned. Watch your mouth and
instruct your witnesses to do the same.
Finley and McGuire’s Washington Motions in Limine is an excellent resource
providing up-to-date case law for effective
MIL practice.5

Voir Dire

Jury selection is hard. At worst, it’s an
awkward attempt at conversation verging
on meaningless. And there’s little time —
usually 30 minutes per side in criminal
trials — to pick “good” jurors and eliminate “bad” ones. And yet its importance
is monumental. Some experts believe 85
percent of cases are won or lost during
voir dire.6
Connect with jurors quickly. If they
like and trust you, it gives them permission to like/trust your client. Discuss
your case theories. This is perfectly allowable in jury selection; after all, you’re
trying to eliminate biased jurors. It also
educates the jury pool. Relax when “bad”
jurors talk. Instead, watch other jurors’
reactions. Do they agree or disagree?
Make “bad” jurors dig themselves into
trenches of bias. Excuse them for cause.
Finally, don’t focus too much on “good”
jurors. Instead, rehabilitate them to withstand challenges for cause.
FEB 2013
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Envision the jury en masse. Predict
how potential jurors interact with each
other. Differentiate leaders from followers.
Jury forepersons typically have attractive
personalities and probably answer your
questions clearly/directly. Making these
predictions forces you to stay present.

Opening Statement

Many attorneys give artful, powerful
opening statements designed to advance
the strengths of their case and reveal the
other side’s weaknesses. Unfortunately,
trial could turn out much differently than
your opening statement predicts. You can
appear “over the top” and lose credibility
with an overly optimistic opening statement. Keep it simple. Carve your story
from undisputed facts. Isolate the places
where the facts may differ. Avoid overpromising. The opening statement is not
argument; it’s merely a taste of what’s to
come. Leave them wanting more.
Many claim jury trials are won or lost
during the opening statement. But I happen to feel otherwise: consider reserving
your opening statement if you’re unsure
what direction trial will go. Theoretically,
prosecutors must quickly win juries over
because, as trial proceeds, the defense’s
case only gets stronger after the prosecution rests their case-in-chief. Reserving
opening statement slides the burden of
proof on the prosecutor’s plate a little
heavier when trial begins. You’ll also see
the State’s case — warts and all — without
tipping your own hand.

Cross-examination

Avoid using cross-examinations to attack
and humiliate witnesses. I once conducted trial on a multi-count felony drug case
involving confidential informants. Police
investigations were sloppy. My strategy
was to “divide and conquer” the counts by
raising reasonable doubt as to each one.
Admittedly, my cross-examination
of each officer was unkind. Although I
exposed their inadequate investigations,
the jury seemed unimpressed. My suspicions were correct — they found guilty
on all counts. Later, jurors said the sheer
volume of the counts affected their decision (another good lesson). Also, the judge
pulled me aside and said the most impressive cross-examinations happen when
attorneys are smooth, well-behaved, and
dispassionate about the answers.
The best guidelines I’ve found are, not
surprisingly, from Irving Younger’s 10
Commandments on Cross Examination:

26 NWLawyer | FEB 2013

1. Be brief.
2. Ask short questions in plain words.
3. Always ask leading questions.
4. Don’t ask a question to which you
do not know the answer.
5. Listen to the witness’ answers.
6. Don’t quarrel with the witness.
7. Don’t allow the witness to repeat
his direct testimony.
8. Don’t permit the witness to
explain his answers.
9. Don’t ask the “one question too
many.”
10. Save the ultimate point of your
cross for summation.

“Lesser Included” Jury
Instructions

Acquittals aren’t the only way to “win”
criminal jury trials. Victory also happens when clients get convicted of lesser
charges. Here, lesser-included jury instructions are useful. Defendants have
a statutory right to use lesser-included
jury instructions. A court should give the
instruction if the evidence would permit
the jury to rationally find the defendant
guilty of the lesser offense and acquit
him of the greater offense. However, there
must be affirmative evidence supporting
the theory that the defendant is guilty of
the lesser instead of the greater offense.7
The “comments” section of the WPICs
discusses whether lesser-included jury
instructions are allowed. Better yet, the
WPICs are freely provided by the WSBA’s
Casemaker research tool.8

Closing Argument

Avoid drafting closing arguments too
early. It’s very difficult to predict what evidence will get admitted/suppressed and
how witnesses will testify. Instead, develop your closing argument as trial evolves.
This forces you to stay present. Avoid
reading closing arguments verbatim
from a script. Work from an outline. Look
jurors in the eye. Speak from the heart.
And unless you reach a settlement during trial, never give up before presenting
your closing argument. Jurors can sense
when you’ve lost heart. Closing argument
is your final opportunity for a knockout.

Expect the Unexpected

Anything can happen. I once defended a
client charged with Malicious Mischief
who punched a hole in a wall. For months,
I was led to believe no photographs existed. At trial, however, and right after impaneling the jury, the prosecutor provided

a damning photograph of a fist-sized hole
in the wall. Fortunately, the judge granted
my motion to suppress the photograph
under CrRLJ 4.7(a)(1)(v) due to discovery
violations. Later, the jury acquitted for
lack of evidence. Bring your rule book to
court. Luck happens when preparation
meets opportunity.

A

major, quantifiable difference separating young attorneys from experienced attorneys is the number of jury
trials conducted by each. Most other
facets of practicing law are learned over
time and repetition. Therefore, it’s imperative for young attorneys to prioritize and
incorporate jury trials into their practice.
Becoming effective in trial directly translates into becoming an effective negotiator. You’ll have a greater understanding of
your cases and their probable outcomes.
Good luck! NWL
Alexander F.
Ransom practices
criminal defense at
Tario & Associates,
P.S., in Bellingham.
He was awarded
as a “Rising Star”
Attorney from
2009–10 by
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NOTES
1. The Irving Younger: Wisdom and Wit From the
Master of Trial Advocacy, Chapter 6, Credibility and
Cross Examination, p. 413, American Bar Association; http://en.wikipedia.org/wiki/irving_younger.
2. Fact or Fiction: Are There Less Jury Trials & Trial
Layers? If So, What Do We Do About It? David
W. Elrod & Worthy Walker, 2009, p. 6. www.
elrodtrial.com/docs/publications/tadc%20
jury%20trial%20speech.pdf.
3. www.kimatv.com/news/weve-got-to-find-a-way-tolimit-the-number-of-jury-trials-139924863.html.
4. Sun Tzu, The Art of War, Chapter 3.
5. David N. Finley, Esq., and Lisa McGuire, Esq.,
Washington Motions in Limine, West Publishing,
Washington Practice Series, 2011–2012.
6. Fahringer, Herald Price, Mirror, Mirror on the Wall
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Selection, 17 Am. J. Trial Advoc., pp. 197, 1993–94.
7. RCW 10.61.010; State v. Roger, 70 Wn.App 626,
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The Foreign Corrupt
Practices Act

Compliance in the Current Enforcement Environment
by Todd Williams and
Hugh Handeyside
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ashington’s exports in
2011 topped $64 billion, the largest share
of which went to China,
where corruption remains a significant
concern. Even if focused elsewhere,
Washington companies operating
overseas will frequently confront business cultures in which practices that
potentially violate U.S. law — such as
giving and accepting gifts or sharing
expensive meals — are considered routine. Such companies must carefully
consider U.S. law.
In November of 2010, the U.S. Department of Justice (DOJ) made clear
that it had entered “a new era” in which it
intended to pursue violations of the Foreign Corrupt Practices Act (FCPA) more
aggressively. Since then, FCPA enforcement actions and penalties have surged.
In this new enforcement environment,
even small and mid-sized companies,
once considered a lower enforcement
priority, have found themselves the subjects of government inquiries. The DOJ
and SEC signaled that the FCPA would
remain a priority when they jointly issued guidance on the law in November
2012. The guidance offers some clarity

on issues that had previously proven
ambiguous, including the definition of a
foreign official and what constitutes an
improper gift.
This article provides an overview of
the FCPA and includes five practical
tips regarding compliance with federal
anti-bribery laws.

The FCPA’s Broad Scope

The FCPA was enacted in 1977 following investigations by the SEC
into widespread misuse of corporate
funds and undisclosed, illegal payments abroad. The United States has
encouraged similar legislation among
its major trading partners in order to
reduce any disadvantage to American
companies. The United States and 34
countries have since ratified the Organisation for Economic Co-operation
and Development (OECD) anti-brib-

ery convention.
The FCPA applies broadly to “issuers,” “domestic concerns,” and foreign
businesses and nationals, as well as
officers, directors, employees, agents,
and stockholders acting on their behalf. An “issuer” is a corporation that
has issued securities registered in the
United States or is required to file periodic reports with the SEC. A “domestic
concern” is a U.S. citizen or any business which operates principally in the
U.S. or is organized under the laws of
a U.S. state.
Covered individuals and entities
are prohibited from making or offering
payments or anything of value to foreign officials for the purpose of influencing an act or securing an improper
advantage. A foreign official is defined
broadly as any officer, employee, or official of a foreign government, public
international organization, or instrumentality thereof.
This expansive definition of a foreign official has led to uncertainty. The
SEC and DOJ take the position that
state-owned or state-controlled enterprises (SOEs) are instrumentalities of
a foreign government. Consequently,
all SOE employees are considered
foreign officials. This interpretation
is vexing for many firms operating
internationally, particularly because
the question of whether a business
entity is an SOE is fact-specific, and
foreign governments often influence
many facets of the economy. China is
a good example; through state-owned
or state-controlled firms, the Chinese
state is pervasive in the economy, and
firms operating with Chinese partners
are very likely to encounter “foreign
officials.” Recently released guidance
from the SEC and DOJ has lent some
clarity to this issue by suggesting that
if a foreign government controls only
a minority stake in an entity, the DOJ
and SEC are “unlikely” to consider that
entity to be a foreign-government in-

Washington’s exports in 2011 topped $64 billion, the
largest share of which went to China, where corruption
remains a significant concern . . . Washington companies
operating overseas will frequently confront business
cultures in which practices that potentially violate U.S.
law . . . are considered routine.
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strumentality, absent a special mechanism of foreign-government control.
Because enforcement actions often
hinge on this broad definition, compliance officers typically advise erring
on the side of caution. Some clarity regarding who is considered a foreign official under the FCPA may be forthcoming — for the first time, the definition
of “instrumentality” is before a circuit
court in the Haiti Telco case — but until
a ruling is issued, businesses should
continue to take care when interacting
with SOEs.

The FCPA contains two notable safe
harbor exceptions. First, it permits
facilitation payments for “routine governmental action.” Second, it allows
payments that are lawful under the foreign country’s laws or were reasonable
expenses related to product promotion or contract execution. Businesses
should be prepared to justify the application of such provisions by providing
evidence of custom or the reasonableness of the payment. Because the U.K.’s
Bribery Act does not allow facilitation
payments, that exception under the

FCPA is effectively neutered for companies subject to both laws.
FCPA violations can be costly. Criminal penalties of up to $2 million may
be levied against businesses, and individuals face up to $100,000 in fines and
five years in prison. Moreover, under
the Alternative Fines Act, the penalty
may be up to twice the benefit that the
defendant sought to obtain. The SEC
also frequently seeks civil penalties.
In 2011, criminal fines in DOJ enforcement actions ranged from $219 million
(JGC Corp.) to $1.2 million (Comverse
Technologies). In the same year, the
SEC collected $9.6 million in civil penalties and $138.4 million in disgorgement and prejudgment interest.
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Critically, the FCPA also prohibits corrupt payments through third parties
when the originator knows that the
money will go directly or indirectly
to a foreign official. The state of mind
requirement for “knowing” is rather inclusive, and government investigators
generally take the position that firms
doing business abroad are responsible
for knowing where their funds are going. As a result, due diligence and caution are particularly important when
initiating and maintaining relationships abroad.

Enforcement Actions

As noted above, FCPA-related investigations and enforcement actions have
increased steadily in recent years.
This trend has been reinforced by the
increased incentives under the DoddFrank financial reforms for whistleblowers to report violations. Although
the DOJ has had some notable defeats
at trial in recent FCPA cases, the total
amount recovered in FCPA settlements
remains high. Revelations by The New
York Times regarding systematic bribes
paid by Walmart in Mexico reflect a
new level of media consciousness regarding FCPA enforcement and will
likely lead to further investigations.
While it was once thought that government investigators were less likely
to focus on small and mid-sized companies, recent bribery investigations, including a coordinated sting of defenseindustry executives in early 2010 (the
Africa Sting case) have proven otherwise. Thus, there is greater urgency for
small and mid-size companies that con-
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Conduct a risk assessment — know
your markets
Key to developing an effective compliance strategy is conducting a risk assessment of your business activities,
including a review of current business
activities, due diligence procedures,
and internal controls. It should also involve candid conversations with executives and employees in risk-sensitive
areas regarding their day-to-day practices. A critical goal of the risk assessment is to determine how policies and
procedures are implemented, not just
whether they exist.
Develop clear policies and train on
them
A compliance program should include
clearly articulated policies that are
accessible, audience-appropriate, and
backed up by consequences. The policies should be easily translatable for
use in foreign markets and should be
broad enough to encompass the FCPA,
U.K.’s Bribery Act, and general anticorruption principles. Employees and
agents should be trained regularly on
the policies and should be included in
the discussion regarding why compliance with the policies is important.

LL.M. Programs
• Asian Law
• General Law
• Global Business Law
• Health Law

This new enforcement environment
highlights the importance of effective
internal controls and policies. While
the U.K.’s Bribery Act includes an adequate procedures defense, the FCPA
does not. Nonetheless, demonstrating that your company has a robust,
good-faith compliance program may
positively affect the outcome of any
enforcement action. With that in mind,
the following are practical steps that
businesses can take to mitigate risk.

Promote an ethical corporate culture
Corporate culture may be the most
important part of any compliance program. Institutionalizing values that
are consistent with ethical behavior
can go a long way towards lowering
compliance risks. These values should
be demonstrated and reinforced often
by management, which should discuss
compliance programs frequently and
integrate ethics-related policies into
messaging and training.
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Extend the compliance program to
third parties and partners
Third parties have been the subject
of numerous enforcement actions in
recent years. Compliance programs
should therefore include clear due
diligence policies for onboarding foreign agents. Such diligence may be
outsourced, but it should be appropriately thorough and updated regularly.
Agents and partners should be included in compliance training and should
agree to follow anti-corruption policies
and procedures. In certain circum-

stances, an audit of the agent’s records
may be necessary, and contracts should
provide for that option.

a business may consider assigning
dedicated personnel for monitoring
and assessing compliance.

Monitor and test compliance policies
Compliance risks are dynamic and require ongoing monitoring. Businesses
should periodically observe and test
whether policies are understood and effectively implemented by both employees and third parties. Audits should be
conducted with a focus on high-risk
transactions that may implicate antibribery laws. Depending on resources,

It can be challenging for businesses to
allocate the resources required to avoid
FCPA violations. But a compliance program need not dominate a corporate budget. A properly risk-focused policy with
adequate training and due diligence can
efficiently address many corruption concerns. In their recently released guide to
the FCPA, the SEC and DOJ identify the
hallmarks of strong compliance programs
and provide useful analyses of some hypothetical scenarios. In addition to resources
available on the SEC and DOJ websites,
both the United Nations Office on Drugs
and Crime and the OECD offer resources,
including a database of company policies.
Given the current enforcement environment, reducing risk by implementing
appropriate policies may be the most costeffective option in the long term. NWL
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something we eat before a meal, probably
in small portions except for those nights
when portion control is abandoned for a
mountain-size platter of sliders. Therefore, if an appetizer is food served before
a meal, does this mean that appetizers are
not considered part of a meal or, as the
commercial suggests, that appetizers are
a substitute for a meal?
The word “appetizer” is used interchangeably with terms such as hors
d’oeuvres (ancient Greek and modern
French), starters (ancient Greece and
Rome), antipasto (Italian), maza (Arabic),
tapas(Spanish), zakusi (Russian), dim sum
(Chinese), and smorgasbord (Swedish).4
The ancient Athenians are responsible
for inventing hors d’oeuvres, a trend that

by David Skeen

A

recent television advertisement asked this profoundly
important question. The commercial features two sternlooking young lawyers working with
grim determination as they research in
appellate reporters, while a senior lawyer
frowns menacingly in the foreground sitting at a large desk, waiting for the answer
to this momentous issue. Finally, the harried young lawyers acknowledge the inevitable with the shake of their heads and,
with a look of apologetic resignation, the
senior partner conveys the opinion to a
group of young diners seated in a popular
national chain restaurant: it is legal to just
eat appetizers for dinner. The diners cheer
as smiling wait staff rush forward to serve
a variety of appetizers to the table. Hooray,
dinner is not confined to the entrée list!
I also cheered for the precedential
value such a ruling will have on society,
for it quickly occurred to me that this
legal opinion might form the foundation
of a legal defense to “bad diet” claims.
Given the unsettling future of the practice of law, and the fact that two out of
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Is It Legal to Just Eat
Appetizers for Dinner?

three people in the United States are
considered overweight or obese,1 being
able to state on your firm’s webpage that
“We focus on defending those accused
of having bad dietary habits” creates a
potential client base of tens of millions of
oppressed individuals.
However, new precedent of this magnitude warrants intense legal scrutiny. I
have humbly volunteered to critically dissect this new area of the law in the same
manner that Professor Kingsfield would
dismember a case brief by a trembling 1L.

The Short History of Appetizers

A very short history lesson about appetizers and dinner is necessary before the
legal analysis can begin.
There is no bright line legal definition of “appetizer” in the law. In modern
usage, the word “appetizer” means “a
snack before a meal,”2 whereas a “meal”3
is food served at a fixed time. Logically,
this means that a meal is eaten at one of
the customary chronological occasions for
taking food during the day, such as breakfast, lunch, or dinner, and an appetizer is

I also cheered for the
precedential value such a
ruling will have on society,
for it quickly occurred to
me that this legal opinion
might form the foundation
of a legal defense to “bad
diet” claims.
other Greeks did not like. An Athenian
diner named Lynceus, the king of Argos,
claimed that hors d’oeuvres were an insult to a hungry man. Obviously, ancient
Greeks had greater expectations for dinner than a platter of curly fries or spicy
chicken wings.5
More recently, hors d’oeuvres as used
in the French culinary context indicated
minor items of food served at the beginning of a meal.6 As previously noted,
other cultures had words for a similar type
of food. Tapas are a Spanish tradition of
gathering before lunch or dinner for a
drink and small portions of food.7 Maza,
as an Arabic tradition, are small dishes
served as an indication of what is to come
later in the meal.8 A Swedish smorgasbord
is a variety of small foods presented on a
common table.9
For Americans, it seems that the concept of the appetizer has a more modern
definition. Dictionary.com states that “appetizer” means “any small portion that
stimulates a desire for more or that indicates more is to follow: The first game was
an appetizer to a great football season.”10
Yay for “football”; not the round-ball ver-

James
Newton
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sion played overseas but the American
brand! Now we have an Americanized
definition, with a truly American sports
analogy, to justify how we eat appetizers. Truffle fries served “up front” would
indicate a small portion of food that
stimulates a desire for more (duh), and
indicate that more food is to follow (such
as a gargantuan-sized burger with tomato,
lettuce, and onion).
But I notice that everyone is raising
their hands requesting to speak. Professor

Kingsfield never had a mob scene in his
classroom like this. Okay, I will concede
that the legal definition of “appetizer”
might be ambiguous and need more context. For example, can a person choose to
eat only an appetizer, i.e., a small portion
before more food that would naturally
follow the appetizer course, or must one,
to be in full legal compliance with the
definition of eating a meal, eat both an appetizer and additional food that follows?
If the latter is true, that a person must eat

INTRODUCING
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additional food following an appetizer to
eat a meal, then an appetizer alone can
never be considered part of a legal meal.
I would digress to consider whether a
Las Vegas buffet is a meal, rather than a
collection of appetizers served before a
meal. What a legal enigma! Cauliflower,
anyone?

The Law Relating to Appetizers

Fortunately, there is binding legal authority to resolve our legal conundrum. In
Bogle v. Magone,11 the U.S. Supreme Court
had the opportunity to consider various
gastronomic terms, including the concept
of an appetizer.
In that case, the Port of New York
sought to collect taxes on imported fish
pastes.12 The importer argued that fish
pastes should have been assessed as “fish,
prepared or preserved” at a 25 percent
ad valorem tax rate.13 However, the Port
assessed the imported fish paste as a
“sauce,” which they assessed at a 35 percent ad valorem tax rate.14
In discussing the Webster’s Dictionary
definition of “sauce” and the common usage of that word, the U.S. Supreme Court
found that a sauce is: “a condiment, generally but not always of liquid form, eaten
as an addition to and together with a dish
of food, to give it flavor and make it more
palatable . . . or to stimulate the appetite for
other food to be eaten afterwards.”15
The Court continued its gastronomic
journey by attempting to explain what
foods eaten afterwards might consist of,
stating in a clearly worded judicial pronouncement: “For instance, cheese eaten
with bread, or ham or chicken eaten in a
sandwich, or anchovies or herrings, caviar
or shreds of salt fish, eaten, whether with
or without bread, as an appetizer before
a meal, would hardly be called a sauce.”16
(Emphasis added.)
Now we understand the magic of the
law: clarification of terms that society
tends to confuse through its imprecise
use of language. No longer can slick advertisements mislead the public into believing that chicken wings, eaten before
a meal as an appetizer, are a substitute
for dinner. The Supreme Court stated
117 years ago that appetizers are eaten
before a meal and, logically, that gastronomical event cannot be the same as the
meal that follows.

The Just Desserts

Appetizers are not legally considered “a
meal,” but rather are foods that precede a

meal. Appetizers serve to stimulate an appetite for food served at traditional meals,
such as lunch or dinner, but should not be
considered the meal itself. The commercial was wrong: it is not legal just to eat
appetizers for dinner. Cheesy nachos and
fried mozzarella are not food suitable for
Sunday dinner, and the scales of justice
have not tipped in favor of fat over complex carbohydrates.
All this leads to the real legal dilemma: is the new sub-specialty of practice,
defending those accused of eating “bad
diets,” a viable area of boutique practice? Should we call the webmasters
and forge ahead with a mega-budget to
promote the defense of those who have
forgotten the distinction between appetizers and dinner?
Actually, maybe a political movement would be better. Forget tea parties
— we need a political movement that
promotes Parmesan truffle fries as real
food, suitable for dinner without broccoli on the side. Imagine the societal chaos
when the Supreme Court compares
French fries to Brussels sprouts and
rules they are both a healthy vegetable,
or when the Court rules, 9–0, that deepfried cheese curds are an acceptable
alternative to an apple. Someone other
than courtaphiles might actually read a
Supreme Court decision. NWL
David Skeen is a
retired administrative law judge
for the state of
Arizona and a
WSBA member.
He wishes to thank
Pam Unternaehrer
for her editing
assistance. He can be reached at
skeendj@gmail.com.
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Accessed 5-18-11.
2. Thesaurus.com, accessed 5-18-11.
3. Thesaurus.com, accessed 5-18-11.
4. Food Timeline FAQs, www.foodtimeline.org/
foodfaq7.html#appetizers. Accessed 5-18-11, citing “Bite-Size Cuisine,” Eve Zibart, Washington
Post, Sept. 4, 1998, p. N26; Food in History, Reay
Tannahill (Crown: New York) 1988, p. 69; Around
the Roman Table: Food and Feasting in Ancient
Rome, Patrick Faas (Palgrave MacMillan:New
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History, Alberto Capatti & Massimo Montanari
(Columbia University Press: New York) 1999, pp.
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of Spain, Marimar Torres (Doubleday: Garden
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Drink, John Ayto (Oxford University Press: Ox-
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to Food, Alan Davidson (Oxford University
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12. 152 U.S. 623.
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The Previous Play
Is Under Review
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Using Appellate Court Standards of Review to
Understand NFL Instant Replay
by Tip Wonhoff

W

e have all been there —
watching the last seconds
of an exciting football
game when a crucial play
determines the outcome in our team’s favor. Our team creates a turnover or completes a long touchdown pass to seemingly seal a victory.
But wait! Before we can allow ourselves
to celebrate and finally relax after three
hours of nail-biting, the officials need to
take another look at the play. The referee
flips on his microphone and utters those
dreaded words: “The previous play is under review.”
Immediately, the television commentators analyze slow-motion replays at every
angle: “From this angle, it almost looks
like the ball touched the ground before he
secured it.” Or, “Whoa, hold on. It looks
here as if his knee may be down just before the ball comes loose.”
But what gets lost in this analysis is the
standard of review that referees must apply in evaluating these critical plays. Like
an appellate court reviewing a trial court’s
decision, NFL officials apply a standard of
review to determine whether to allow a ruling to stand or not. Sometimes uninformed
NFL viewers — like sloppy attorneys — forget about the most important part of an
appeal: the applicable standard of review.
In appellate practice, the standard of
review is probably the single most critical
consideration. There are numerous standards of review depending on the issue on
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appeal, and some standards demand the
appellant to make a more definitive showing than others. In criminal appeals, for
example, when an appellant argues that
the State presented insufficient evidence
for the jury to convict him, appellate
courts review the evidence presented at
trial in a light most favorable to the State
to determine whether any rational finder
of fact could have found the crime’s essential elements beyond a reasonable
doubt. Moreover, a sufficiency challenge
admits the truth of the State’s evidence;
the appellate court draws all reasonable
inferences from the trial evidence in favor
of the State and against the defendant.
So if a jury convicts a defendant for assault, and witnesses offered conflicting
accounts at trial, on appeal the appellate
court will take the word of the State’s witnesses. Clearly, in this scenario, the appellant must carry a heavy burden to secure a
reversal for insufficient evidence.

O

n the other hand, appellate courts
apply a less stringent standard of
review when they review questions of
law. For questions of law, appellate courts
perform a de novo review, meaning they
review the matter anew and grant no deference to the trial court’s ruling. Appellate courts will apply a de novo standard,
for example, in reviewing alleged jury
instruction errors, orders on motions for
judgment as a matter of law, and matters
of statutory interpretation or standing.

n the course of litigation, one’s tactical decisions can determine the
applicable standard of review. If an appellant claims, for example, that a trial
court erred in granting summary judgment to her opponent, an appellate court
will review that summary judgment order de novo. But if that same appellant
— instead of appealing the summary
judgment order — moves the trial court
to reconsider its summary judgment
ruling and then appeals the order on the
reconsideration motion, the appellate
court will apply an abuse of discretion
standard to review the reconsideration
order. When an appellate court applies
an abuse of discretion standard, it defers
to the trial court and will only disturb
the trial court’s ruling if the trial court
acted on untenable grounds or for untenable reasons. So when the appellant
appealed the order on reconsideration
rather than the summary judgment order, she made her path to a favorable appellate ruling more difficult.
These tactical litigation decisions,
however, do not present themselves
in quite the same way on an NFL field,
where referees have a much easier time.
Rather than having to determine the
applicable standard of review, referees
analyze all replay reviews under a single
standard to evaluate questions of fact —
not rule interpretations or questions of
rule applicability. Did the ball cross the
goal line? Did the receiver get both feet
down in bounds? The NFL Rulebook,
Rule 15, Section 9, outlines this standard: “A decision will be reversed only
when the referee has indisputable visual
evidence available to him that warrants
the change.” 1 Simple, right?
Similar to the sufficiency of the evidence standard discussed above, the
NFL replay standard defers to the initial
ruling. Referees cannot go under the
hood to watch the replay and perform a
do-over of the on-field ruling, in much
the same way an appeals court cannot
review a trial court’s witness credibility
determinations to change a trial court’s
findings of fact. Like appellate courts
deferring to matters in which the trial
court exercises its discretion, replay officials cannot perform a de novo review.
So when a referee rules on the field
that a receiver caught and possessed the
football before he stepped out of bounds,
he exercises his discretion, the same
way a trial judge exercises discretion
in making a just and equitable property

distribution. To analogize NFL replays
and appellate practice: if the appellant,
a coach challenging an on-field play,
cannot carrying his burden, here, with
indisputable visual replay evidence, the
initial, on-field ruling, stands and will
not be overturned after review.

K

nowing what we know about standards of review, let us reflect on
Golden Tate’s now-infamous touchdown catch this past season against
Green Bay on Monday Night Football.
On a last-second play, Seahawks quarterback Russell Wilson threw a “Hail
Mary” into the endzone, in which stood
a group of Seahawks receivers and
Packers defenders. Both Tate and Packers defender M.D. Jennings made a
play on the ball, and in real time, many
of us could not tell who within the huddled mass of players came down with
the ball, if anyone. The on-field officials
ruled that Tate and Jennings simultaneously possessed the ball, which, by
rule, favors the offensive player and
resulted in a touchdown. The Seahawks
won the game as a result.
But first, the on-field ruling had to
survive appeal on replay review: to overturn the referee’s on-field call of a touchdown catch (a discretionary ruling)
replays had to show indisputable visual
evidence that Tate and Jennings did not
simultaneously possess the ball in the
end zone (or that Tate did not otherwise
possess the ball). To put it another way,
the review would affirm the touchdown,
unless officials found no evidence of simultaneous possession or Tate’s possession. They could not do this.
After review, officials let the on-field
ruling stand. Presumably, the reviewing official analyzed all the angles, in
slow motion, forward and backward, one
frame at a time, and could still not find
indisputable evidence to overturn the
ruling. The replay evidence could not
carry the burden required to survive the
standard of review and overturn the initial ruling. Seahawks win.
The next time a football fan complains that referees should reverse an
on-field ruling, remind that fan to consider the applicable standard of review
and the high burden that the instant
replay must satisfy. Then, tell that fan
to be thankful that referees need only
apply one standard of review, instead
of the many that attorneys must sort
through and consider in their appel-

late practice. NWL
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NOTE
1. (Emphasis added). Also, for college football
fans, the NCAA Rulebook, Rule 12, Section 1, Article 2 similarly provides: “The
instant replay process operates under the
fundamental assumption that the ruling
on the field is correct. The replay official
may reverse a ruling if and only if the video
evidence convinces him beyond all doubt
that the ruling was incorrect. Without such
indisputable video evidence, the replay official must allow the ruling to stand.”
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OnBoard
by Michael Heatherly

those involving CLE credits for pro bono
activities and a proposed new category
of credits for professional and personal
development. Regarding those issues, the
final version of the proposed amendments
approved by the BOG at the November
meeting would do the following:

BOG Meeting, Nov. 16–17, 2012, Seattle
At its regular meeting in Seattle Nov. 16–
17, 2012, the WSBA Board of Governors
approved a final set of recommendations
to revise the MCLE rules, extended the
charter of the Local Rules Task Force, and
set the priorities for the 2013 legislative
program.

1) Allow WSBA members to earn up to
25.5 CLE credits for pro bono activities
within each of the member’s three-year
reporting periods (with up to 22.5 of
those credits for service, and three for
training). This is an increase from the
existing rule, which allows a maximum
of 18 pro bono credits (including 12 for
service and three for training).
2) Classify pro bono service credits under the “self-study” category of CLE
credits.
3) Allow WSBA members to earn up to
six CLE credits per reporting period
for a new category entitled “development courses,” which would include
education in “practice development,
professional resilience development,
post-retirement pro bono service planning, CLE presentation skills development, and other courses pertaining to

MCLE Rule Revisions

The BOG approved a final set of amendments to the Mandatory Continuing
Legal Education (MCLE) rules and regulations, which were passed along to the
Supreme Court for consideration and
possible enactment. The BOG had debated the rules at its previous meeting on
Sept. 20–21, 2012, and asked the MCLE
Board to consider additional revisions.
The MCLE Board solicited additional
comments from stakeholders and discussed their revised proposals at a meeting with representatives from the Board
of Governors on Oct. 26, 2012.
The provisions that drew the most
discussion throughout the process were

the enhancement of a lawyer’s professional and personal skills and wellbeing.”
4) Allow WSBA members to earn up to
six CLE credits per reporting period
for “courses designed to develop leadership skills and enhance the leadership performance of lawyers.”
The pro bono and development issues had previously drawn significant
debate among BOG and MCLE Board
members and stakeholders. Some pro
bono advocates had argued for even
more credits being available for pro
bono activities, in part to encourage
greater participation in pro bono work
by WSBA members. Other commenters,
however, countered that the pro bono
allowance represented such a high percentage of the total 45 required credits
per reporting period that it diluted the
CLE program’s principal purpose of
ensuring lawyers remain properly educated about substantive legal areas.
Regarding the proposed new category
of development courses, the intent was to
educate WSBA members in areas that fall
outside the fundamentals of legal advocacy

The region’s leading law firms
turn to HUB Northwest.

By joining forces with Hall-Conway-Jackson, HUB Northwest has enhanced its
niche practice for Lawyers Professional Liability insurance. With no standard policy
form for Lawyers Professional Liability, we take a proactive role as client advocate
and consultant. As such, we design, negotiate and deliver comprehensive, costeffective coverage tailored to meet the specific strategic needs of your firm.
HUB Northwest:
▪ Represents more than 400 law firms
▪ Works with 20+ “A” rated insurance companies
▪ Has been selected by Hanover Professionals to represent the

new Value in Partnership (VIP) professional liability program with
the Association of Legal Administrators

▪ Offers enhanced employment practices endorsement for claims defense
▪ Provides objective counsel on your current coverage
For a no obligation coverage review, please contact our Professional Liability Department.
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but are necessary for successful and fulfilling careers and lives. As with the pro bono
issue, however, opponents argued that allowing credits for such courses dilutes the
requirements for credits in substantive
areas, and that such education should be
sought outside of the CLE system.
WSBA Executive Director Paula
Littlewood remarked at the November
BOG meeting that the current proposals
likely will not be the final, long-term solution to the MCLE issues in any event. The
legal profession is changing so rapidly,
she said, that a complete overhaul of the
MCLE system will be necessary eventually. Attention should now shift to formation of a task force, perhaps in 2013, to
consider a long-term solution, she said.

2013 Legislature. The legislative priorities, meant to guide the BOG in deciding
what legislation to support or oppose, are
similar to those approved the previous
year. They are to: 1) support legislative
proposals initiated by WSBA Sections
that are approved by the BOG, 2) support continued progress on the Justice in
Jeopardy Initiative, which includes efforts
to improve support and to provide sufficient funding for civil legal aid, indigent
criminal defense, and the judicial system,
3) monitor proposals that would increase
existing court user fees, 4) support efforts

to promote and enhance civics education,
5) monitor proposals that would impose a
sales tax on professional services; oppose
efforts to impose a sales tax on attorneys’
services, 6) monitor legislation that would
alter court rules, and 7) monitor other
proposals of significance to the practice
of law and administration of justice, and
take appropriate positions on legislation.
The specific bills the BOG voted to
sponsor involve the following: Higher
Education and Military Service — a bill
that requires institutions of higher education to provide an opportunity to make up

Local Rules Task Force Extension

The BOG voted to extend the charter of
the Local Rules Task Force through 2014.
The BOG had created the task force in
2006 to comprehensively review the local rules enacted by counties throughout
the state and evaluate the rules’ impact
on courts, litigants and lawyers. Among
the findings of the task force was that the
proliferation of local rules in recent years
has led to confusion and inefficiency, especially among lawyers who practice in
more than one county. The problem was
found to be most significant in the practice of family law, where local rules tend to
differ widely from county to county.
Two of the major projects of the task
force in the ensuing years have involved
family law rules and assistance to counties in revision of their local rules. In April
2012, the BOG approved the Revised
Family Law Civil Rules, a set of rules
drafted by the task force that compile all
rules applicable to the practice of family
law into a separate section that will apply
statewide. The rules are now before the
Washington State Supreme Court and
subject to a comment period that will run
through April 30, 2013.
The BOG voted to extend the task
force’s charter primarily for two purposes:
so task force members can respond to
issues raised in the Supreme Court comment period on the family law rules, and
so task force members can continue their
outreach to assist counties in revising
their local rules.

2012-13 Legislative Program

The BOG approved a list of legislative
priorities and voted to sponsor three specific bills expected to be introduced in the
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ALMOST FRIGHTENING.”−Greta Garbo
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missed exams/classes for reservist students who are called to active or inactive
duty; The Trust Act — a bill that makes
technical changes and other updates to
the Washington Trust Act; and The Corporate Act — a bill that addresses dissenters’ rights under the Washington Business Corporation Act.

Uniform Collaborative Law Act

The BOG voted to have the WSBA Court
Rules Committee review on an expedited
basis — and revise as necessary — a set
of proposed court rules that would help

implement a Washington version of the
Uniform Collaborative Law Act (UCLA).
Collaborative law is meant to resolve disputes out of court whenever possible.
A UCLA bill was introduced at the request of the Uniform Law Commission in
the 2012 Legislature. Although the 2012
proposal did not pass, it is expected to
be reintroduced in the 2013 Legislature.
The BOG opposed the 2012 legislative
proposal solely on separation of powers
grounds, because it found that several of
the proposed statutory provisions should
be adopted by court rule, but it did not take

Earning The Trust and
Confidence of Attorneys
for Over 110 Years

a position on the substantive provisions.
During the 2012 interim, representatives
of the WSBA Family Law and Alternative
Dispute Resolution Sections worked with
other proponents of the UCLA to address
the BOG’s separation of powers concerns
and other issues. The result of that work is
the set of proposed court rules — intended
to complement a collaborative law statutory scheme — presented to the BOG for
its consideration. The BOG was asked to
forward the proposed set of court rules to
the Court for its consideration.
The BOG instructed the Court Rules
Committee to “scrub” the proposed rules
on an expedited basis so they can be ready
for implementation if the Legislature passes the collaborative law act this year.

Washington State Bar Foundation

Washington State Bar Foundation President Judy Massong presented the annual
report of the Foundation, which raises
funds to support WSBA’s justice, public
service and diversity efforts. Massong
noted that fiscal year 2012 brought two
milestones for the Foundation: a significant rebranding, and addition of a voluntary contribution check-box on the annual
WSBA license renewal form.
In 2012, the Foundation supported the
WSBA Home Foreclosure Legal Aid Project, the WSBA Moderate Means Program,
the First Responder Wills Clinic, and the
Washington Leadership Institute.

Washington Leadership Institute

Seattle 206.667.8989
Bellevue 425.709.5500
Spokane 509.353.3898
Portland 503.778.7077
Boise 208.345.3343
Coeur D’Alene 208.667.7993

When it’s time for you to recommend a corporate
trustee, you can be assured that Washington
Trust’s Wealth Management & Advisory Services
team will protect your professional integrity.
We are a corporate trustee that understands our
role in supporting the legal counsel you provide
your clients. Our full-range of investment, trust
and estate services are complemented by our
technical expertise, sensitivity, confidentiality, and
a well-earned reputation for administering
complex wealth plans.
Learn more about our expert fiduciary services
at: watrust.com/LegalFAQ

The Washington Leadership Institute
Advisory Board member Craig Sims introduced several of the 2012 fellows, who
presented a report on their annual community service project. The Institute’s
mission is to recruit, train, and develop
minority and traditionally underrepresented attorneys for future leadership
positions in the Bar and community. Administration of the Institute was shifted
in 2012 from WSBA to the University of
Washington School of Law. The fellows of
the 2012 leadership class presented the
BOG with an overview of the year’s community service project: a detailed plan
that can be used for a structured attorneyto-attorney mentorship program. NWL
Michael Heatherly is the editor of NWLawyer and can be reached at nwlawyer@
wsba.org or 360-312-5156. For more information on the Board of Governors and
Board meetings, see www.wsba.org/bog.
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Need to Know
Opportunities for Service
Interested in Being
Interviewed for Appellate
Court Vacancies?

Feb. 8, 2013, deadline for March 21,
2013, interview
On March 21, 2013, the WSBA Judicial
Recommendation Committee (JRC) will
interview attorneys and judges who are
interested in being appointed by the governor to fill potential vacancies on the
Washington State Supreme Court and
Court of Appeals. The JRC’s recommendations are reviewed by the WSBA Board
of Governors and forwarded to the governor for consideration when making judicial appointments. If you would like to be
interviewed, please complete and submit
the questionnaires posted on the JRC
webpage at www.wsba.org/jrc by Feb. 8,
2013. Additional interviews will be held
on June 21 and Sept. 19. For further information, visit the JRC webpage or contact WSBA staff liaison Pam Inglesby at
pami@wsba.org, 206-727-8226, or 800945-9722, ext. 8226.

Statute Law Committee

Application deadline: Feb. 11, 2013
The WSBA Board of Governors is accepting letters of interest and résumés
from members interested in serving
a two-year term on the Statute Law
Committee, beginning April 1, 2013,
and ending on March 31, 2015. This
12-member committee seeks to foster
accurate publication of laws and agency
rules and oversees delivery of the other
services of the Code Reviser’s Office in
a professional and strictly nonpartisan
and cost-effective manner. The Code
Reviser’s primary responsibilities are
to periodically codify, index, and publish the Revised Code of Washington,
the Washington State Register, and the
Washington Administrative Code and
to provide bill drafting services for the
legislature. The committee meets at least
twice a year. Further information about
the Statute Law Committee can be found
at its website at www.leg.wa.gov/codereviser/pages/statute_law_committee.
aspx, or by contacting Kyle Thiessen at
360-786-6777. Please submit a letter of
interest and résumé to WSBA Communications Department, 1325 Fourth Ave.,
Ste. 600, Seattle, WA 98101-2539; or
email barleaders@wsba.org. A letter of

interest and résumé are also required if
the incumbent seeks reappointment.

WSBA Committees, Boards,
and Panels

Application deadline: March 11, 2013
Applications are now being accepted
through mywsba.org from members interested in serving on WSBA’s committees, boards, and panels. Committee service gives you a chance to get involved
with issues you care about, connect with
other lawyers from around the state, and
make a contribution to the legal community and your profession. There are openings on the Legislative Committee, the
Disciplinary Board, the Court Rules and
Procedures Committee, the Professionalism Committee, the Hearing Officer Panel, and many more. Most appointments
are for two years and begin Oct. 1, with
some exceptions. For more information,
see www.tinyurl.com/wsbavolunteer,
email barleaders@wsba.org, or call Pam
Inglesby, WSBA member and bar leader
relations manager, at 206-727-8226 or
800-945-9722, ext. 8226.

2013 Notice of Board of
Governors Election

Deadline: March 1, 2013
Four positions on the WSBA Board of
Governors will be up for election this year.
Three of the positions represent the 2nd,
9th, and 10th congressional districts, and
one is an at-large position. The three-year
term of office begins Sept. 27, 2013.
These positions are currently held by
Philip Buri (2nd District), Susan Machler
(9th District), and Tracy Flood (at-large
position A). As a result of congressional
redistricting, the 7th-Central District position currently held by Judy Massong
has been eliminated, and the 10th District
position is new.
Eligibility: Any active member except
one previously elected to the Board of Governors may be nominated or run for the
office of governor from the congressional
district in which the member is entitled to
vote. Any active member may be nominated or run for the at-large governor position.
Becoming a candidate: To run for
the Board of Governors or to nominate
another WSBA member, you must file a
statement of interest and a biographical
statement of 100 words or less. The re-

quired forms are available on the WSBA
website at www.wsba.org/elections or by
contacting Pam Inglesby, member and
bar leader relations manager, at pami@
wsba.org or 206-727-8226. The WSBA
executive director must receive the forms
for district races by 5 p.m. PST on March
1, 2013. Note: Biographical statements of
nominated candidates will be published
in the April/May issue of NWLawyer. The
deadline to run for the at-large position is
5 p.m. PST on April 19, 2013.
Voting: The three district-based positions are elected by their peers. Generally,
a member is entitled to vote in the congressional district in which he or she resides.
All out-of-state active WSBA members are
eligible to vote in the district of the address
of their agent within Washington for the
purpose of receiving service of process
as required by APR 5(f), or, if specifically
designated to the executive director, within
the district of their primary Washington
practice. Paper ballots for district elections
will be mailed on March 15 and must be
received by 5 p.m. PDT on April 15. The
WSBA will also use an electronic voting
system, and members with email addresses on file with the WSBA will not receive a
paper ballot unless they request one. Email
ballots will also be sent on March 15 and
must be received by 5 p.m. PDT on April 15.
The at-large governor will be elected by the
Board of Governors at its May 31 meeting.

New $25 MCLE Comity
Certificate Fee Information

As a result of the WSBA Board of Governors’ (BOG) and staff’s extensive review over the past few months aimed at
ensuring the Bar is operating in the most
effective and efficient manner, WSBA began charging a handling fee for comity
certificates to cover the processing time
and resources required for each. There
will be a fee assessed for ordering comity
certificates and another fee assessed to
submit a comity certificate for MCLE
compliance. Ordering comity certificates can be done online or via mail. See
http://tinyurl.com/comitycert for more
information.

2013 Licensing and MCLE
Information

Deadline was Feb. 1, 2013. If you have
not completed all mandatory portions of
FEB 2013
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your license renewal, including MCLE
requirements, if applicable, you are delinquent and are at risk of suspension. You
may complete licensing requirements,
including MCLE certification, either
online at mywsba.org or by using the License Renewal and Mandatory Continuing Legal Education Certification forms.
Visit wsba.org/licensing to learn more.
Judicial Member Licensing. The deadline was Feb. 1, 2013. If you have not filed
your renewal within 60 days of the date
of the written notice, your eligibility to
transfer to another membership class
upon leaving service as a judicial officer
will not be preserved. You may complete
your renewal either online at mywsba.
org or on the Judicial Member License
Renewal form. Please note that a 30 percent late fee of $15 was assessed on Feb.
2. Visit wsba.org/licensing to learn more.

Get More Out of Your Software

The WSBA offers 30- to 60-minute
webinars at noon for members wanting to
learn more about what Microsoft Office
Outlook and Word, as well as Adobe Acrobat, can do for a lawyer. We also cover
online legal research, such as Casemaker
and other resources. Are you a total beginner? No problem. The clinic teaches
helpful tips you can use immediately.
There is no charge and no CLE credit.
To reserve your seat and obtain conference call instructions for our webinars,
contact Peter Roberts at peter@wsba.org.
Feb. 4, 2013 — Casemaker and Online
Research
Feb. 11, 2013 — Fee Agreements
Feb. 18, 2013 — Staff
Feb. 25, 2013 — Trust Accounts
March 4, 2013 — Trust Accounts

March 11, 2013 — Staff
March 18, 2013 — Outlook and Word
March 25, 2013 — Time and Billing
Applications

Just Starting a Practice?

Think “outside the box” and consider
purchasing “Law Office in a Box®.” For
$119, you receive an hour of consultation time plus everything you see here:
http://tinyurl.com/3rn75hj. Questions?
Contact Peter Roberts at peter@wsba.
org, 206-727-8237, or 800-945-9722, ext.
8237.

Individual Consultation

The WSBA Lawyers Assistance Program
provides individual consultation services for those struggling with depression,
work stress, addiction and life transition,
among other topics. The initial consultation appointment costs $20, and any
additional sessions are on a sliding scale
based on your financial situation. Consultations are an opportunity for assessment of the problem(s) you may be
facing, identifying useful tools you may
utilize to address these issues, and referral resources to find the right resources
for you. Our licensed counselors can offer
up to six consultation sessions. We also
provide consultations with job seeking
and can offer informational and referral
resources on a range of topics. Contact
us at 206-727-8268, 800-945-9722, ext.
8268, lap@wsba.org, or go to www.wsba.
org/lap.

Peer Advisor Training

Peer advisors are a group of more than
50 attorneys statewide dedicated to supporting attorneys in their careers. The
WSBA Lawyers Assistance Program
(LAP) often introduces attorneys to peer
advisors for support with mental health
or addiction issues, although sometimes
a peer advisor is helpful for discussing
topics such as career transition. LAP will
be hosting a training on April 3 from
10:30 a.m. to 1:00 p.m. at the WSBA offices. If you are interested in joining our
community of peer advisors or would
like to be introduced to one, contact us
at lap@wsba.org or 206-727-8268 or
800-945-9722, ext. 8268.

Weekly and Bi-Monthly Job
Search Group

The Weekly Job Search group provides
strategy and support to unemployed attorneys. The group runs for seven weeks
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and is limited to eight to ten attorneys.
We provide the comprehensive WSBA
job search guide “Getting There: Your
Guide to Career Success,” which can
also be found online at www.tinyurl.
com/7xheb8b. For more information
about monthly and weekly job group programming or to schedule a career consultation, contact Dan Crystal at danc@
wsba.org, 206-727-8267, or 800-9459722, ext. 8267.
The next offering of the Bi-Monthly
Job Search Group will take place on
March 13, when the Lawyers Assistance Program welcomes attorney John
Clynch, of the University of Washington
Federal Tax Clinic. No RSVP is required;
the group will meet on the sixth floor of
the WSBA offices from noon to 1:30.

to 1:00 p.m. For more information, contact Sevilla Rhoads at srhoads@gsblaw.
com or go to http://wacontemplativelaw.
blogspot.com.

Solo/Small Firm Support
Group

Sometimes it’s tempting to reduce stress
by overdoing alcohol, prescription drugs,
food, sex, gambling — even work. These
methods usually provide short-term relief
and long-term pain, effectively giving you
another problem to cope with down the
road. Learn to reduce your stress without
self-harm. If you need a hand, call the
Lawyers Assistance Program at 206727-8268 or 800-945-9722, ext. 8268, to
schedule a confidential consultation.

Starting in February, the Lawyers Assistance Program will be offering a new
group service: the Solo/Small Firm Support Group. This is a weekly drop-in
group for attorneys wanting to address
the major challenges facing professionals in solo or small-firm settings. It will
take place on Thursdays, from noon to
1:00 p.m. For questions or more information, contact Heidi Seligman at 206727-8269, 800-945-9722, ext. 8269, or
heidis@wsba.org.

Help for Judges

Judicial Assistance Services (JAS) was
created in 2004 by a committee of Washington state judges exploring how to get
judicial officers confidential help and intervention when they need it. Because of
their unique positions and responsibilities, judges often find themselves with
limited avenues for help. JAS is modeled
after and affiliated with WSBA’s Lawyers
Assistance Program, and offers help
from trained peer counselors at no cost
and referral to confidential professional
help. Telephone or in-person sessions
are available on a sliding-scale basis. For
more information, call the JAS program
coordinator at 206-727-8268 or 800945-9722, ext. 8268.

Mindful Lawyers Group

A growing number of legal professionals
across the nation are applying mindfulness-based skills and training to lawyering. The Washington Contemplative
Lawyers group meets on Mondays at the
Lawyers Assistance Program from noon

Struggling with Alcohol or
Drugs?

The Lawyers Assistance Program is
closely connected to addictions communities, AA and otherwise, across the
state. For instance, there is an “Unbar”
AA group for attorneys that meets every Wednesday in downtown Seattle. If
you would like someone to walk you to a
meeting, or simply need a referral, don’t
hesitate to contact us confidentially at
206-727-8268, 800-945-9722, ext. 8268,
or lap@wsba.org.

Stress Reduction

Casemaker Online Research

Casemaker is a powerful online research
library provided free to WSBA members
that can be accessed from the WSBA
website at www.wsba.org/resources-and-

Where Law and
Medicine Merge

services/casemaker-and-legal-research.
As a WSBA member, you already receive
free access to Casemaker. Now, you can
enhance that member benefit by upgrading to Casemaker+ with CaseCheck+. Just
like Shepard’s and KeyCite, CaseCheck+
tells you instantly whether your case is
good law. You can find information about
this service on the Casemaker website, or
call 877-659-0801 and a Casemaker representative can talk with you about the
benefits of switching to their premium
product. For help using Casemaker, call
the WSBA Service Center at 800-945WSBA or 206-443-WSBA.

Upcoming Board of Governors
Meetings

March 8–9, Vancouver; April 26–27,
Spokane; May 31, Seattle
With the exception of the executive session, Board of Governors meetings are
open, and all WSBA members are welcome to attend. RSVPs are appreciated
but not required. Contact Pamela Wuest
at 206-239-2125, 800-945-9722, ext.
2125, or pamelaw@wsba.org. The complete Board of Governors meeting schedule is available on the WSBA website at
www.wsba.org/bog.

Usury Rate

The average coupon equivalent yield
from the first auction of 26-week treasury
bills in January 2013 was 0.122 percent.
Therefore, the maximum allowable usury
rate for February is 12 percent.

Super Lawyers®
Judy Massong and
Maria Diamond

It’s our life’s work!
A powerful team committed
to personal injury cases.

1411 Fourth Avenue | Seattle, WA 98101
206-445-1258
www.diamondmassong.com
Selected by their peers for Best Lawyers in
America ® 2012 in the field of Personal Injury
Litigation - Plaintiffs.
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In Remembrance
Kristin Amy Miles

Welcoming
Liz Donaldson
The Law Offices of James S. Rogers is pleased to announce the addition of
Elizabeth (Liz) J. Donaldson as an Associate. Liz graduated cum laude from the
Seattle University School of Law, and cum laude from Western Washington
University with a B.A. in Political Science and Psychology. She is also a
recipient of the CALI Excellence for the Future Award® in Forensics.
Serious Personal Injury | Wrongful Death | Product Liability | Crashworthiness | Highway Design
1500 Fourth Avenue, Suite 500, Seattle, WA 98101 | (206) 621-8525 | www.jsrogerslaw.com

In Furtherance of Civil Justice

“Injustice anywhere is a
threat to justice everywhere.”
~ Martin Luther King Jr.
MBC would love to work with you on
your most complex personal injury cases.
Let us help you get the justice
your client deserves.
• Referrals Encouraged
• Superior client service

Bring us your
tough cases.
PERSONA L INJURY A ND TR IA L ATTOR NEYS

Attorneys
John L. Messina
Stephen L. Bulzomi
John R. Christensen
Jeremy A. Johnston
James W. McCormick
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Office
5316 Orchard Street West
Tacoma, WA 98467
tel: (253) 472.6000, (800) 992.9529
fax: (253) 475.7886
www.messinalaw.com

A remembrance by friends and colleagues Paul
Olsen, Eric Nelson, Taya Briley, and her colleagues at the University of Washington Division
of the Attorney General’s Office.
We mourn the passing of our dear friend and
colleague Kristin Miles.
Kristin was an energetic, compassionate, and
gifted lawyer whose contributions to her profession and to her friends will be greatly missed.
Kristin was born in Bellevue and earned undergraduate and law degrees from the University of
Washington. For the past nine years, she served
in the UW Division of the Attorney General’s
Office as a key member of its healthcare team.
The UW healthcare system, and the healthcare
community at large, have benefited significantly
from her incredible intelligence, hard work, and
wise counsel.
Kristin was an active board member of the
Washington State Society of Healthcare Attorneys and a contributing author and editor
for the Washington Health Law Manual. She
was a member of the American Health Lawyers
Association and a national speaker on health law
topics. Early in her career, with the AG’s DSHS
division, Kristin played an instrumental role in
developing state regulations for the community
public mental health system.
Lawyers, doctors, nurses, professors, and
healthcare administrators will miss Kristin’s
unique professional contributions. Kristin’s
colleagues, family, and friends truly mourn the
loss of a joyful and generous person. Kristin
was quick, funny, and charismatic. She was an
accomplished musician who performed with
jazz choirs, the Northwest Girl Choir, and in
her office, late at night. She knew all the best
music — from Mozart and Verdi to Brandi, Elvis,
Pink Martini, and Diana Krall.
Kristin’s tender heart led to a steady love for
animals, children, and anyone who was suffering
or hurting. She would generously share her whimsical gift collection with anyone — especially with
the children of her friends and co-workers. Kristin
will be remembered for her commitment to public
service, her fireball personality, her unending
generosity and goodwill, and her free-spirited
sense of humor.
With her intellect, Kristin belonged in conference rooms with the brightest doctors and
lawyers in Washington as they worked to resolve
nearly intractable problems with healthcare
and academic administration. With her love for
uninhibited joy, wild schemes, and irreverent
fun, she reminded us all not to take ourselves too
seriously. We will all miss her dearly.
Kristin Amy Miles was born on Dec. 13, 1962,
and died June 23, 2012, at the age of 49.

Lisa Worthington-Brown

A remembrance by friend and associate Shannon Kraft.
Lisa Worthington-Brown made the decision

Disciplinary Notices
early in life that she wanted to impact the world
in a positive way. She grew up in Yakima and
went to Northwest Nazarene College in Nampa,
Idaho. There she met the love of her life, Michael
“Gessner” Brown — her soul mate, who happened
to have been born with cystic fibrosis (CF). In
January 1999, Lisa committed her life to his, and
began their much too brief time together.
Lisa and Gessner began married life in
Winston-Salem, NC, where she worked as a paralegal with Womble Carlyle Sandridge & Rice.
Lisa’s interest in becoming a lawyer bloomed,
and she was accepted by the University of
North Carolina Law School in Chapel Hill. Lisa
graduated with honors. She and Gessner, with
their beloved beagle, Beauty, returned to Seattle.
She was admitted to the WSBA in November
2003 and started her career as a clerk for the
Honorable H. Joseph Coleman in Division I of
the Court of Appeals. Lisa continued her work
as an associate with Dionne & Rorick in Seattle,
then with Geiersbach & Kraft in Bonney Lake.
While many young lawyers were networking
and pursuing partnership dreams, she coordinated doctor appointments, worked from
hospital rooms, researched treatment options,
and advocated zealously for her husband’s right
to be treated as a whole person — not merely
symptoms. She treasured every moment with
Gessner and still, somehow, managed to write,
knit, pamper Beauty, train for triathlons, and to
be a kind and giving friend.
Lisa devoted hours to educating the world
about CF and providing support and encouragement to others living with the disease. Her
brutally honest blogs chronicled her life with
Gessner and their struggle to live every day
with love and joy, even as CF progressively and
violently invaded their life together. While caring
for her husband, nurturing her friends, and pursuing her career, she made time to travel around the
country offering hugs and encouragement to CF
patients and their families. Gessner lost his fight
with CF in 2010; Lisa was soon diagnosed with
an aggressive type of breast cancer in April 2011
and passed away only 16 months later.
After losing Gessner, Lisa struggled to stay
positive, focusing her energy on building a new
life in a new home where CF had never lived. She
continued to reach out to the world — making the
positive impact she had dreamed about as young
girl — blogging about her own struggles as a
young widow with cancer, offering love and support and encouragement to everyone fortunate
enough to hear her voice, read her words, and see
her smile. She fought the cancer with the same
passion and zeal with which she fought for her
husband and advocated for her clients.
Lisa was brilliant, creative, and fiercely loyal.
She had a positive impact on the world, and we
are all better friends, better lawyers, and better
people for having known her.
Lisa Worthington-Brown died at the age of
34 on Aug. 1, 2012. NWL

These notices of imposition of disciplinary
sanctions and actions are published pursuant to Rule 3.5(d) of the Washington State
Supreme Court Rules for Enforcement of
Lawyer Conduct, and pursuant to the Feb. 18,
1995, policy statement of the WSBA Board of
Governors. For a complete copy of any disciplinary decision, call the Washington State
Disciplinary Board or 206-733-5926, leaving
the case name, and your name and address.
N ote : Approximately 30,000 persons
are eligible to practice law in Washington
state. Some of them share the same or
similar names. NWLawyer strives to include
clarification whenever an attorney listed in
the Disciplinary Notices has the same name
as another WSBA member; however, all disciplinary notices should be read carefully for
names, cities, and bar numbers.

Suspended
William R. Allen (WSBA No. 7167, admitted 1976), of Burlington, was suspended
from the practice of law in Washington
state for a period of two years, effective
Oct. 17, 2012, by order of the Washington
State Supreme Court following approval
of a stipulation. This discipline is based
on conduct involving failure to act with

due diligence, failure to communicate, and
failure to safeguard property.
Matter 1: In 2007, Client A hired Mr.
Allen to probate and assist with his father’s
estate. On or about Oct. 15, 2008, Mr. Allen
gave Client A an invoice showing that Client
A owed Mr. Allen $1,219. That same day,
Client A gave Mr. Allen a $2,000 check. Mr.
Allen deposited these funds into his general
business account, but at the time, Mr. Allen
had not yet earned at least $781 of the funds.
On Oct. 22, 2008, Mr. Allen obtained Letters
Testamentary to give Client A authority to act
as personal representative. Client A accessed
a safety deposit box which held annuity policies and letters showing that Client A’s father
owned stock in various companies. Client A
gave these documents and other documents
to Mr. Allen for safekeeping. From October
2008 through May 2011, Mr. Allen failed to
appropriately safeguard the original documents and refused to respond to Client A’s
multiple requests for their return. Mr. Allen
took no further action to complete the probate
proceedings. Over the next two years, Client
A made multiple attempts to contact Mr. Allen
in order to gain information about his case,
but Mr. Allen did not respond.
In July 2010, Client A filed a grievance
against Mr. Allen with the Association. Mr.
Allen did not respond. In September 2010,

Coming soon!

Easy access to details of
lawyer discipline cases

Disciplinary notices provide valuable information to members
and the public, and we will continue providing them to you in
each issue of NWLawyer — with a few changes coming soon.
Starting in March, you’ll find less detail on the Disciplinary
Notices pages and more information available online, including
easy access to the public decision papers in each case.
Each Disciplinary Notice in NWLawyer will still list the parties,
RPC violation(s), and result. To access more information, including the documentation, go online to WSBA’s Lawyer Directory
and type in the respondent’s bar number. From there, you can
locate the disciplinary proceedings and links to related documents. Or, if you are reading NWLawyer online, just click on the
link provided and it will take you to the public decision papers.
Look for these changes in March! If you have any questions,
please contact questions@wsba.org.

FEB 2013

| NWLawyer 47

Disciplinary Notices
the Association issued a subpoena duces
tecum requiring Mr. Allen to appear for a
non-cooperation deposition and to produce
his file for Client A’s probate. Mr. Allen provided his files but did not produce Client A’s
original documents, stating he could not find
them. In January 2011, the Association wrote
to Mr. Allen requesting that he inform the
Association of the search he had conducted
for the documents. Mr. Allen did not respond.
The Association issued a second subpoena
duces tecum requiring Mr. Allen to appear and
produce all original documents received from
Client A. In July 2011, Mr. Allen informed the
Association that he had found the documents
in a tote bag in his house. Mr. Allen produced
the documents to the Association at his subsequent deposition.
Matter 2: In 2009, Client B. hired Mr.
Allen to probate and assist with his father’s
estate. Client B paid Mr. Allen $1,500 in advanced fees. Mr. Allen deposited this money
into his general account prior to earning any
fees. On July 9, 2009, the Will was admitted
to probate and Client B was appointed as personal representative. After July 2009, Client
B made repeated attempts to contact Mr. Allen
to gain information about the probate but Mr.
Allen had no further communication with Client B and did nothing further to advance the
probate. In May 2010, Client B hired another
lawyer to complete the administration of the
estate, who wrote to Mr. Allen and asked him
to sign a Substitution of Counsel; Mr. Allen
did not respond. The lawyer filed a grievance against Mr. Allen. Mr. Allen did not
respond, requiring the Association to set a
non-cooperation deposition. The lawyer made
a motion to remove Mr. Allen as attorney of
record in the probate proceedings. Mr. Allen
filed a Notice of Substitution of Counsel the
day before the scheduled hearing but failed to
deliver his client file to the new lawyer until
August 2010, despite repeated requests.
Mr. Allen’s conduct violated RPC 1.3,
requiring a lawyer to act with reasonable
diligence and promptness in representing
a client; RPC 1.4(a)(3), requiring a lawyer to
keep the client reasonably informed about the
status of the matter; RPC 1.4(a)(4), requiring
a lawyer to promptly comply with reasonable
requests for information; RPC 1.15A(c)(2),
requiring a lawyer to deposit into a trust
account legal fees and expenses that have
been paid in advance, to be withdrawn by the
lawyer only as fees are earned or expenses
incurred; RPC 1.15A(c)(3), requiring a lawyer
to identify, label and appropriately safeguard
any property of clients or third persons other
than funds and keep records of such property
and identify the property, the client or third
person, the date of receipt and the location of
safekeeping; and RPC 1.15A(f), requiring a
lawyer to promptly pay or deliver to the client
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or third person the property which the client
or third person is entitled to receive.
Francesca D’Angelo represented the Bar
Association. Mr. Allen represented himself.

Reprimanded
Sam K. Eck (WSBA No. 13111, admitted 1983),
of Bellevue, was ordered to receive two reprimands following approval of a stipulation
by the Disciplinary Board on Sept. 19, 2012.
This discipline is based on conduct involving
failure to prevent conflicts of interest and
sharing legal fees with a non-lawyer.
Mr. Eck is a solo practitioner whose
practice emphasizes estate planning. From
1992–2012, Mr. Eck has been associated with
EP, a company that markets estate planning
packages. From 2007 through 2010, Mr.
Eck was also associated with PG, which also
marketed estate planning packages in Washington. Mr. Eck obtained several thousand
clients through EP and 60 clients through
PG. EP and PG use or used salespersons to
sell the estate planning packages to clients
in the clients’ homes. The salespersons would
recommend that clients purchase the “living
trust” package offered by the companies, so
as to avoid probate. During these visits, the
salespersons would collect data from the
clients regarding their financial assets and
their plans for disposing of the assets after
death, which they entered into an estate planning “workbook.” During the home visits, the
salespersons presented clients with Mr. Eck’s
“retainer agreement” for legal services (agreement) and had the clients sign the agreement.
The agreement stated the client was hiring
Mr. Eck for representation “in the preparation
of my Revocable Living Trust and accompanying documents.” Mr. Eck would receive a
summary of the “workbook” and contact the
clients by telephone. In some cases, the clients
would meet with Mr. Eck in his office. Mr.
Eck would then prepare the trust documents,
based on the workbook and his conversations
with the clients. In his communications with
his clients, Mr. Eck operated on the assumption that the clients wanted to purchase a
living trust-based estate plan rather than a
will-based estate plan, and did not always
advise his clients whether other estate planning options, such as a traditional will, would
be more appropriate and/or economical for
them. The cost of the PG living trust-based
estate plan was approximately $2,200, while
the cost of the will-based estate plan was approximately $700.
Mr. Eck did not disclose to his clients that
he had a continuing business relationship
with the living trust company whereby the
living trust company would obtain clients for
him, and did not disclose that his own interest in maintaining his business relationship

with the living trust company could affect his
independent judgment in advising his clients
as to their estate planning options. Mr. Eck
did not obtain informed consent, confirmed
in writing, to his conflicts of interest.
In 2007, Mr. Eck established a financial
planning company M&E with a financial
planner and investment advisor. Mr. Eck
and the financial planner each owned a 50
percent share in M&E. Client A was an estate
planning client Mr. Eck obtained through his
association with PG. When Mr. Eck contacted
Client A regarding the purchase of a living
trust, Client A mentioned that he was not
happy with his financial advisor. Mr. Eck
referred him to M&E; Client A hired M&E
as his financial advisor. Mr. Eck failed to
disclose to Client A in writing that he had
a financial interest in M&E, did not advise
Client A in writing of the desirability of
seeking independent counsel before hiring
M&E, and did not obtain Client A’s informed
consent when Mr. Eck referred him to M&E.
The vast majority of the clients Mr. Eck
obtained through PG purchased living trustbased estate plans priced at $2,195. Clients
paid the fee by check made out to Mr. Eck.
The PG salesperson would collect the check
from the client and give it to Mr. Eck, who
would cash the check and pay PG a set fee of
$1,495 for its services. On October 14, 2008,
Client B executed living trust documents at
her home in the presence of a PG salesperson
and paid the $2,195. In 2009, Client B wrote to
Mr. Eck saying she no longer needed the trust,
and requested a full refund. Client B informed
Mr. Eck that she had talked to the Washington
State Attorney General’s office regarding its
investigation of PG. Mr. Eck wrote to Client B
stating that because she signed the retainer
agreement and executed the trust documents,
she was not eligible for a refund.
On July 22, 2010, PG entered into a
consent decree with the Attorney General’s
office to settle charges of deceptive marketing
claims. PG did not admit any wrongdoing.
The settlement required PG to establish a
restitution fund for consumers who purchased
living trusts from the company. Client B applied for and received restitution from PG in
the amount of $788, under a pro-rata system
of restitution established by the Attorney
General. On June 22, 2012, Mr. Eck refunded
Client B $1,407, which represents the balance
of the $2,195 she paid for the living trust.
Mr. Eck’s conduct violated RPC 1.7(a)(2),
prohibiting a lawyer from representing one or
more clients when there is a significant risk
the representation will be materially limited
by the lawyer’s responsibilities to another
client, a former client or a third person or by
a personal interest of the lawyer; RPC 1.7(b)
(4), requiring a lawyer to receive informed
consent to conflicts of interest, confirmed in
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writing by each affected client; RPC 1.8(a),
prohibiting a lawyer from entering into a
business transaction with a client or knowingly acquiring an ownership, possessory,
security or other pecuniary interest adverse
to a client; and RPC 5.4, prohibiting a lawyer
from sharing legal fees with a nonlawyer.
Kevin M. Bank represented the Bar Association. Thomas M. Fitzpatrick represented
Mr. Eck.

Reprimanded
Philip M. Kleinsmith (WSBA No. 23517,
admitted 1994), of Colorado Springs, Colorado, was reprimanded, effective Oct. 15,
2012, by order of the Washington State
Supreme Court imposing reciprocal discipline in accordance with an order of the
Supreme Court of the State of Arizona.
For more information, see www.azbar.org/
findalawyer?name=philip+kleinsmith.
Mr. Kleinsmith’s conduct violated Arizona
RPC ER 1.1, requiring a lawyer to provide
competent representation to a client; Arizona
RPC ER 1.3, requiring a lawyer to act with
reasonable diligence and promptness in
representing a client; Arizona RPC ER 1.4,
requiring a lawyer to communicate with client; Arizona RPC ER 1.5, prohibiting a lawyer
from making an agreement for, charge, or collect an unreasonable fee or an unreasonable
amount for expenses; Arizona RPC ER 1.16,
prohibiting a lawyer from representing a client or, where representation has commenced,
shall withdraw from the representation of a
client; Arizona RPC ER 5.3, requiring a lawyer
to make reasonable efforts to ensure that the
nonlawyer’s conduct is compatible with the
professional obligations of the lawyer; and
Arizona RPC ER 8.4(d), prohibiting a lawyer
from engaging in conduct that is prejudicial
to the administration of justice.
Joanne S. Abelson represented the Bar
Association. Mr. Kleinsmith represented
himself.

Reprimanded
Richard L. Pope Jr. (WSBA No. 21118, admitted 1991), of Bellevue, was ordered to receive a
reprimand following approval of a stipulation
by the Chief Hearing Officer on May 30, 2012.
This discipline is based on conduct involving
failure to communicate with a client as to the
client’s continued desire to file a lawsuit, and
failure to keep the client reasonably informed
about the status of the matter.
In 2003, Mr. Pope undertook to file a
lawsuit against his client’s former employer
for violation of the Fair Credit Reporting Act.
Thereafter, Mr. Pope had a conversation in
which his client indicated he might be looking for another lawyer to pursue the action.

Mr. Pope did not hear back from his client
about whether he had found another lawyer.
As the statute of limitations approached, Mr.
Pope did not contact his client to ascertain
whether his client still wanted Mr. Pope to file
the lawsuit on his behalf. Instead, Mr. Pope
checked the court dockets to see if some other
lawyer had filed the lawsuit. When Mr. Pope
did not find that any other lawyer had filed the
lawsuit, he advanced the filing fee and filed
the lawsuit in Federal Court on Oct. 4, 2004.
During 2005, on two occasions, the
Federal Court issued orders to show cause
why the lawsuit should not be dismissed
because of Mr. Pope’s failure to comply with
the Court’s orders as to filing a joint status
report. On another occasion in 2005, the
Federal Court issued an order to show cause
why the lawsuit should not be dismissed for
failure to serve a summons within 120 days
of filing the complaint. In September 2005,
the Court ordered Mr. Pope to withdraw from
the representation. When Mr. Pope failed to
withdraw, the Court issued an order in January 2006 removing Mr. Pope as counsel of
record. Although Mr. Pope responded to the
Court’s orders to show cause and prevented
the lawsuit from being dismissed, Mr. Pope
did not communicate with his client at all
during 2005, and did not advise his client of
any of the orders to show cause or the order
directing Mr. Pope to withdraw.
Mr. Pope’s conduct violated RPC 1.2(a),
requiring a lawyer to abide by a client’s decisions concerning the objectives of representation and, as required by Rules, to consult with
the client as to the means by which they are to
be pursued; and RPC 1.4, requiring a lawyer
to keep the client reasonably informed about
the status of the matter.
Randy V. Beitel represented the Bar Association. Stephen C. Smith represented Mr.
Pope. Joseph Nappi Jr., is the chief hearing
officer.

Admonished
William E. Pierson Jr. (WSBA No. 13619,
admitted 1983), of Seattle, was ordered to
receive an admonition following approval of
a stipulation by the Disciplinary Board, on
Sept. 20, 2012. This discipline is based on
conduct involving failure to safeguard client
property and comply with the rules regarding
trust accounts.
Between 2008 and 2010, Mr. Pierson:
•

Failed to keep an accurate balance on
his trust accounts and wrote one or more
checks exceeding the balance in his trust
account; the overdraft resulted when Mr.
Pierson explained that he had earlier
received a release and settlement statement on behalf of a client, a commercial

•

•
•

•

entity, but the client did not timely sign the
statement because the company had been
sold to another entity after the settlement
had been reached. By the time this was
done, the original settlement check, a bank
draft, had expired and was rejected as void
when it was deposited to Mr. Pierson’s trust
account; as a result, the checks Mr. Pierson
wrote to distribute the settlement did not
clear. Mr. Pierson notified counsel for the
settlement payor and asked for another
check to be issued in place of the rejected
one;
Failed to promptly withdraw his portion
of earned fees out of his trust account.
By doing so, Mr. Pierson commingled his
own funds with funds belonging to his
clients, thereby leaving the trust account
vulnerable to attachment by his creditors
and placing the client funds at risk;
Failed at times to make timely and/or
complete disbursements of client settlement funds;
Failed to keep sufficient funds in his trust
account. In June 2009, Mr. Pierson drew a
check for $9,240.16 from his trust account
on behalf of a certain client at a time when
that client had insufficient funds remaining in the trust account to cover the check,
causing a shortage in his account. In doing
so, Mr. Pierson improperly invaded the
funds being held in trust for other clients;
Failed to reconcile his trust account check
register to the monthly bank statements
for that account, and to regularly reconcile
the balance to his client ledgers.

Mr. Pierson’s conduct violated R PC
1.15A(c), requiring a lawyer to hold property
of clients and third persons separate from
the lawyer’s own property; RPC 1.15A(f ),
requiring a lawyer to promptly pay or deliver to the client or third person the property
which the client or third person is entitled to
receive; RPC 1.15A(g), requiring a lawyer to
promptly distribute all undisputed portions
of the property; RPC 1.15A(h)(1), prohibiting
a lawyer from depositing or retaining funds
belonging to the lawyer in a trust account;
RPC 1.15A(h)(6), requiring a lawyer to reconcile the check register balance to the bank
statement balance and reconcile the check
register balance to the combined total of all
client ledger records; RPC 1.15A(h)(7), prohibiting a lawyer from disbursing funds from a
trust account until deposits have cleared the
banking process and been collected; and RPC
1.15A(h)(8), requiring that disbursements on
behalf of client or third person not exceed the
funds of that person on deposit and that the
funds of a client or third person not be used
on behalf of anyone else.
Natalea Skvir represented the Bar Association. Mr. Pierson represented himself. NWL
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Professionals
LAWYER DISCIPLINE
AND LEGAL ETHICS

IMMIGRATION
REPRESENTATION

Former Chief Disciplinary Counsel

Gibbs Houston Pauw

Anne I. Seidel

We handle or assist in all types
of immigration representation
for businesses, families and
individuals seeking new or
renewed status.

is available for representation
in lawyer discipline matters and
advice on legal ethics issues.
206-284-2282
1817 Queen Anne Ave. N., Ste. 311
Seattle, WA 98109
anne@anneseidel.com
www.anneseidel.com

CIVIL APPEALS
David J. Corbett
Focused on the clear presentation
of compelling legal arguments
for civil appeals and summary
judgment motions. Available for
association or referral.

The firm has years of experience
in all areas of immigration law,
with particular expertise in
employer workplace compliance,
immigration consequences of
crimes, removal defense, and
federal court litigation.
Languages include: Spanish,
Chinese, Russian, Hindu, Punjabi
Robert H. Gibbs
Robert Pauw
Gibbs Houston Pauw
1000 Second Ave., Suite 1600
Seattle, WA 98104
206-682-1080
www.ghp-immigration.com

DAVID CORBETT PLLC

www.DavidCorbettLaw.com
253-414-5235

MEDIATION

LEGAL MALPRACTICE
and
DISCIPLINARY ISSUES
“42 Years’ Experience”
Joseph J. Ganz
is available for consultation,
referral, and association in
cases of legal malpractice (both
plaintiff and defense), as well as
defense of lawyer disciplinary
and/or grievance issues.
THE PHILLIPS LAW FIRM
13303 NE 175th Street
Woodinville, WA 98072
425-482-1111

Email: joe@justiceforyou.com
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Tom Richardson
Over 30 years of commercial
litigation and mediation
experience, including business
torts, securities, intellectual
property, trusts and estates, real
estate and boundary disputes,
and product liability.
University of Puget Sound Law
School (now Seattle University),
Assistant Professor – Alternate
Dispute Resolution 1982–1989
J. THOMAS RICHARDSON

Cairncross & Hempelmann
524 Second Avenue, Suite 500
Seattle, WA 98104-2323
Direct phone: 206-254-4455
trichardson@cairncross.com

INSURANCE INDUSTRY
EXPERT
Consultation, expert reports, and
testimony in cases involving
property and casualty insurance
transactions and broker/
underwriter relationships.
12 years’ experience as a
commercial insurance broker
and 9 years’ experience as an
insurance coverage attorney.
STEPHANIE L. GRASSIA, CPCU
Cairncross & Hempelmann
524 Second Ave., Ste. 500
Seattle, WA 98104-2323
Direct phone: 206-254-4489
sgrassia@cairncross.com

APPEALS
Kenneth W. Masters
Shelby Frost Lemmel
We handle or assist
on all types of civil appeals in
state and federal courts,
from consulting with trial
counsel to post-mandate
proceedings.
MASTERS LAW GROUP PLLC
241 Madison Avenue North
Bainbridge Island, WA 98110

206-780-5033

www.appeal-law.com

INVESTOR CLAIMS
Former NASD Series 7, 66 and
life/annuity insurance licensed
broker/investment advisor. Available for consultation and referrals in
claims involving broker/dealer error,
fraud, and investment suitability.
Courtland Shafer
SATTERBERG HEALY
9832 15th Ave. SW
Seattle, WA 98106
206-763-1510
Courtland@seattlejustice.com

CLAIRE CORDON

Employment Lawyer
Employment Investigations
Expert Witness
Ten years with the U.S. Equal
Employment Opportunity
Commission
More than 20 years as an
employment law litigator
Experienced expert witness in the
areas of:
Discrimination
Harassment
Retaliation
Reasonable accommodation
Workplace misconduct
Whistleblower claims
Adequacy of investigation
Adequacy of training
Employment policies and practices

CLAIRE CORDON

206-284-7728
claire@ccordonlaw.com
www.ccordonlaw.com

LAW FIRM BREAK-UPS
PARTNER DEPARTURES
AND EXPULSIONS

Expert testimony in attorney’s
fee litigation is essential and
can make the difference in your
case. Mike Caryl has served in a
consulting and testifying capacity
in dozens of cases and has broad
expert witness experience in fee
issue areas, including:
• Reasonableness determinations
• Fee shifting proceedings
(e.g., CPA, Oly. Steamship)
• Fee agreements, disclosure,
intake and billing practices
• RPC violations in discipline
• Breach of fiduciary duty claims
• “Lindy-Bowers” multipliers
• Attorney’s lien foreclosures
MICHAEL R. CARYL, P.S.
200 First Ave. W., Ste. 402
Seattle, WA 98119
206-378-4125
www.michaelcaryl.com

Erin O’Leary
is changing
that.

Discreet consultation and
litigation of partner withdrawals
or expulsions.
SMYTH & MASON, PLLC
have years of experience
successfully representing
departing partners, expelled
partners, and law firms. Operating
agreements, divisions of profits,
receivables, case files and clients;
redistribution of debt and costs.
Don’t go it alone.
SMYTH & MASON, PLLC

71st Floor, Columbia Center
701 Fifth Avenue, Seattle, WA 98104
Tel: 206-621-7100 • Fax: 206-6823203
www.smythlaw.com

MICHAEL R. CARYL
AT T O R N E Y F E E
EXPERTISE

One out of four people in
Washington won’t have
access to an attorney
when they need one.

ETHICS
and LAWYER
DISCIPLINARY
INVESTIGATION
and PROCEEDINGS

So can you.
When you renew your license, give to
Washington State Bar Foundation.
Your support will help to sustain
innovative solutions like the
WSBA Moderate Means Program.
Together, we are bridging the justice
gap for people who earn too much to
qualify for free legal aid, but too little to
afford a private attorney —
and more people have access to a
lawyer when they need one.

Give back. Be the difference.
Learn more at wsba.org/foundation.

Stephen C. Smith,
former Chair of the
Washington State Bar Association
Disciplinary Board, is now
accepting referrals for attorney
disciplinary investigations
and proceedings in
Washington, Idaho, Hawaii,
and Guam.
HAWLEY TROXELL ENNIS
& HAWLEY LLP
877 Main Street
Suite 1000
Boise, ID 83702
208-344-6000
scsmith@hawleytroxell.com
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Advancing WSBA’s Vision of a Just Washington

Thank You to our generous 2012* donors
2012 Access to Justice & Bar
Leaders Conference Sponsors
Barron, Smith, Daugert, PLLC
Ryan Swanson & Cleveland, PLLC
Byrnes, Keller, Cromwell, LLP
Schroeter Goldmark & Bender, PS
Donald Horowitz
Seattle University School of Law
Geoffrey Revelle
Stokes Lawrence, PS
Judicial Dispute Resolution

Bob Ferguson
Brian Kelly
Byron & Alice Lockwood Fdn.
Caitlin Davis
Carmen Wong
Carolyn Dimmick
Chief Justice Barbara Madsen
Colleen Kinerk
Dan Ford & Susan Wickett-Ford
Daniel Gottlieb
David Cohen
Dirk Gisebert & Marilyn Stahl
WLI Fellows’ Community
Doug Ende
Service Project Sponsors
Ellen Dial
ABAW – Asian Bar Association of Fé Lopez
Washington
Fred Rivera
MAMAS – Mother Attorneys
Garrett & Marcie Hall
Mentoring Association of
Garry Fujita
Washington
Gerhard Letzing
Northwest Indian Bar Association Gillian Dutton
QLaw – The GLBT Bar
Gregory S. McElroy
Association of Washington
Gretchen Schacht
Grover Cleveland
Donors
Hon. Corinna Harn, in honor of Judge
14 Anonymous donors
Frank LaSalata
Amy Worrell Kneller
Hon. Edward Shea & Marge Shea
Andrea Louie
Hon. Gerard M. Shellan (Ret.)
Andrea Radosevich
Hon. Greg Tripp, for the ATJ Board,
Ann & Pete Holmes
in honor of Steve Crossland
Anne & Wayne Blair
Hon. Hollis Hill
Annette Clark
Hon. Steve Dixon
Anonymous, in honor of Steve
James A. Douglas
Crossland
James Armstrong
Anonymous, in honor of Steve
James Douglas
Sackmann
James E. Macpherson
Anonymous, in tribute to Sackmann
James Louis Austin, Jr.
Law Office
James Oswald
Bahareh Samanian and George
Jane Nelson
Mix, for mentorship of recent grads/ Janelle Guthrie, in honor of David
now attorneys
Huey
Bank of America Matching Gifts
Jerry Moberg
Program
Joanne Moore
Barbara Rhoads-Weaver
John Ruhl, Jr.
Bart Wilson
Joseph Bringman
Beth Bratton
Joseph Nappi, Jr.

diversity

diversity

Judy Massong
Justice Bobbe Bridge (Ret.) & Jon
Bridge
Justice Charlie Wiggins
Justice Debra Stephens
Justice Mary Fairhurst
Justice Robert Utter (Ret.) &
Elizabeth Utter
Justice Steve González & Michelle
González
Justice Tom Chambers & Judy
Chambers
Kamron Graham
Kara & Ken Masters
Katherine Anderson
KCBA Guardianship & Elder Law
Section, for the Peter Greenfield
Internship Fund
Kenneth E. Payson & Monica
Payson
Kim A. and David L. Edwards
Kimberly Ambrose
King County Employees
Kristin Baldwin
Leland Kerr
Lembhard G. Howell
Lonnie Rosenwald, in honor of Doris
Gordon
Loren Etengoff
Makalika Naholowoa, in honor of
Alika Petresin
Marcine Anderson, for the WLI
Margaret Shane
Mark Hutcheson
Mary Lobdell
Matthew Williams
Megan McNally
Michael Pelliccotti
Michael Withey, in tribute to Jim
Douglas
Microsoft Matching Gifts Program
Mike McKasy, in honor of George
Christnacht & John Troup
Nancy Isserlis, in honor of Sally
Savage

Nancy Williams
Narda Pierce
Naria & John Santa Lucia,
for diversity
Natasha Black
Nathan Brown
Pamela DeRusha, in honor of Nancy
Isserlis
Patrick Palace, in honor of Margorie
Palace
Paul Bastine
Paul G. Allen Family Foundation
Paul Holland & Tana Lin
Paula Littlewood
Penelope L. Youde, in honor of Ruth
& Ralph Youde
Peter Ehrlichman
Robert Blackstone
Robin Haynes
Roger Leishman
Ron & Kiti Ward, for the WLI
Ronald J. Knox, for the WLI
Rosemarie Warren Le Moine, for
WSBA Moderate Means
Roxanne Mennes
Sally & David Savage, in honor of
Sally's tireless passion for the WSBF
Shannon E. Smith, in honor of Jim
Sugarman & Rich Zwicher
Stephen E. DeForest
Steve Calandrillo
Steve Crossland
Steve Rovig
Steven Toole
Susan Machler, on behalf of Osborn
Machler, PLLC
Suzanne Parisien
Terry Pottmeyer
Teruyuki Olsen
Tina Konpo
Tom Andrews
Tracy Flood, for the WLI
Vernon & Kathleen Harkins
William Dussault & Josh Brothers

justice

public service

* for the fiscal year ending September 30, 2012.

Give back.

Be the difference.

Learn more & give at wsba.org/foundation
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Announcements

Lindsay Hart, llp
is pleased to announce that

Michael J. Estok
has become a partner in the firm.
Mr. Estok’s litigation practice focuses on
professional liability, employment, and
commercial cases, including appeals. He is
admitted in Oregon and Washington and
practices extensively in both states. Mr. Estok
is a 2004 graduate with high honors from the
University of Washington School of Law.
Lindsay Hart, LLP is a medium-sized, full-service law firm in
Portland, Oregon that dates back to 1937.

1300 S.W. Fifth Avenue, Suite 3400
Portland, OR 97201
www.lindsayhart.com

Velikanje Halverson
introduces

Halverson Northwest
The law offices of Velikanje Halverson in Yakima
and Sunnyside have changed their name to
Halverson Northwest Law Group, PC.
In 2007, legacy firms Velikanje, Moore & Shore and Halverson
& Applegate joined to create Velikanje Halverson. In 2012, the
firm expanded to include Hart & Winfree of Sunnyside, and
the labor and employment practice of Gary Lofland of Yakima.
Halverson Northwest has over 20 attorneys, offering legal
expertise in business and commercial law; employment
and labor relations; estate and legacy planning; family law;
regulatory compliance; litigation and dispute resolution; real
estate law; and water, environment, and land use law.
405 E. Lincoln Ave.
Yakima, WA 98907
Tel: 509-248-6030

910 Franklin Ave./Ste. 1
Sunnyside, WA 98944
Tel: 509-837-5302

Regional. Comprehensive. Experienced.
halversonNW.com

Smith Alling, p.s.
is pleased to announce that

Russell A. Knight
has joined the firm as a Shareholder.
Mr. Knight’s practice focuses on business and real
estate litigation and other breach of contract matters.
He advises his clients on the formation and structure
of business entities and other transactional issues. Mr.
Knight earned his J.D. from Gonzaga University School
of Law in 2008, and his undergraduate degree from
the University of Puget Sound in 2005. He joined the
firm as an associate in 2008. In addition to his practice,
Mr. Knight serves as the President-Elect of the Young
Lawyers Section of the TPCBA and represents Pierce
County on the WSBA Young Lawyers Committee. He can
be reached at rknight@smithalling.com.

Smith Alling, p.s.

1102 Broadway Plaza, Suite 403
Tacoma, WA 98402
253-627-1091
www.smithalling.com

Emery Reddy, pllc
is pleased to announce that

Jannine Myers
has joined our firm as a Senior Associate.
Ms. Myers has over 16 years of experience assisting and
representing injured persons in workers’ compensation and
personal injury matters in Washington and California. As a
skilled and assertive litigator, she has successfully resolved
numerous complex cases before the Board of Industrial
Insurance Appeals and Superior Courts of Washington. Ms.
Myers provides strategic, effective counsel with the goal of
obtaining the best possible results for her clients in all cases —
in many instances without the need of going to trial.
Ms. Myers is a member of the WSBA, the California Bar
Association, Washington State Association for Justice, Mother
Attorneys Mentoring Association of Seattle, and Professionals
in Workers’ Compensation.

jannine@emeryreddy.com
600 Stewart Street, Suite 1100, Seattle, WA 98101
206-442-9106
Please visit us at emeryreddy.com.
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Announcements

The Gosanko Law Firm
Campbell & Bissell, pllc
is pleased to announce that

William M. Hughbanks
and

Tyler S. Waite
have joined the firm.
Mr. Hughbanks
will emphasize his practice in the areas of
construction law, employment and labor law,
and commercial litigation.
Mr. Waite
will emphasize his practice in the areas of
construction law, general civil litigation, and
employment law.
__________
We are also pleased to announce that

Michael S. Bissell
has been admitted to practice in North Dakota
and is accepting referrals and associations
of counsel.
__________

Campbell & Bissell, pllc

416 Symons Building
7 South Howard Street
Spokane, WA 99201
Tel: 509-455-7100 • Fax: 509-455-7111
whughbanks@campbell-bissell.com
twaite@campbell-bissell.com
mbissell@campbell-bissell.com
www.campbell-bissell.com

Is pleased to announce that

Nicholas J. Lepore
has joined the firm as an associate as of
September 24, 2012.
Mr. Lepore graduated with honors from Seattle University
School of Law in 2010. He received a B.A. in Political Science
from Suffolk University in 2004. He is a member of both the
Georgia and Washington State Bar associations.
Prior to joining our firm, he was most recently an associate
at The Keenan Law Firm in Atlanta, Georgia, from 2010 to
2012, where his practice included representing plaintiffs
in personal injury matters. He will continue to focus his
practice in representing plaintiffs in personal injury,
catastrophic injury, and vehicular injury matters, and he
encourages your referrals.
206-275-0700 • nick@gosankolaw.com

The Gosanko Law Firm
7513 SE 27th Street, Suite A
Mercer Island, WA 98040
www.gosankolaw.com

Bucklin Evens pllc
is pleased to announce that

Dawn Sydney, JD, MPA
has joined the firm as of counsel.
Dawn will continue her family law practice, including
intricate financial matters and contested parenting
cases. Prior to practicing family law, Dawn spent 10
years in public policy focused on social justice at the
state and federal levels.
Dawn graduated from Washington University School
of Law (St. Louis) in 1991 and received her Masters of
Public Administration from Seattle University in 2012.

bucklin/evens PLLC

7525 Southeast 24th Street, Suite 600
Mercer Island, WA 98040
Tel: 206-230-5777, ext. 4 • Fax: 206-230-8444
www.bucklinevenslaw.com
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CLE
Calendar
CLE seminars are subject to change.
Please check with providers to
verify information. To announce a
seminar, please send information to:
clecalendar@wsba.org. Information
must be received by the first day of the
month for placement in the following
month’s calendar.

Title 26 Family Law Guardian ad Litem
Training
Feb. 27 — Seattle. 21 CLE credits, including
1 ethics. BY KCBA CLE and Events
Department; 206-267-7057; www.kcba.org/
secure/cleregistration.aspx.
Resolving Conflicts Between Agriculture
and Fish
Feb. 27 — Yakima. CLE credits pending. By
Law Seminars International; 206-567-4490;
www.lawseminars.com.
7th Annual Permitting Strategies in Alaska
Feb. 28 — Anchorage. 5.75 CLE credits. By The
Seminar Group; 800-574-4852 or 206-4634400; www.theseminargroup.net/seminar.
lasso?seminar=13.perak.

March
Elder Law: Updates and Unique
Circumstances
March 1 — Seattle and webcast. 6.5 CLE
credits. By the WSBA Elder Law Section and
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Annual Intellectual Property Institute
March 8 — Seattle and webcast. 6 CLE credits.
By the WSBA Intellectual Property Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

February

Marijuana and Real Estate
March 15 — Seattle. CLE credits pending. By

Litigation in the Other Court: Bankruptcy
Litigation Skills and Techniques
Feb. 5 — Seattle and webcast. 7 CLE credits.
By the WSBA Creditor Debtor Rights Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Planning Now for the Retirement You Want
Feb. 27 — Seattle and webcast. 2.5 CLE credits,
including 1 ethics. By WSBA-CLE; 800-945WSBA or 206-443-WSBA; www.wsbacle.org.

Buying and Selling a Solo or Small Practice
March 19 — Seattle and webcast. 6 CLE credits,
including 1 ethics. By WSBA-CLE; 800-945WSBA or 206-443-WSBA; www.wsbacle.org.
Resolving FEMA Floodplain Disputes
March 20 — Seattle. CLE credits pending. By
Law Seminars International; 206-567-4490;
www.lawseminars.com.
Urban Zoning: Current Issues and Future
Challenges
March 21 — Seattle and webcast. 6.25 CLE
credits. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
Ins and Outs (and Pros and Cons) of
Healthcare Benefits under the Affordable
Care Act
March 22 — Seattle and webcast. CLE credits
pending. By the WSBA Health Law Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Financial Aspects of Divorce
March 28 — Seattle and webcast. CLE credits
pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.

Many lawyers, judges, and law students
struggle with depression, stress, addiction,
and compulsive disorders.

© iStockphoto.com/JacobWackerhausen

Immigration Law — Ethics Issues
Feb. 8 — Seattle and webcast. 1.5 CLE ethics
credits. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.

20th Annual Endangered Species Act
Feb. 24 and 25 — Seattle and webcast. 11.25
CLE credits, including 1 ethics. By The
Seminar Group; 800-574-4852 or 206-4634400; www.theseminargroup.net/seminar.
lasso?seminar=13.esawa.

Aggressive Defense in Washington
March 18 —Seattle. 6.5 CLE credits. By The
Seminar Group; 800-574-4852 or 206-4634400; www.theseminargroup.net/seminar.
lasso?seminar=13.crmwa.

We’d Love to Share
Our Success Stories
But They Are Completely
Confidential.

Immigration and Employment Law: I-9
Form Update
Feb. 8 — Seattle and webcast. 1.75 CLE credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

2nd Annual M&A Tax Issues: Life of an M&A
Deal from a Tax Accounting Perspective
Feb. 8 — Seattle. 6.5 CLE credits. By The
Seminar Group; 800-574-4852 or 206-4634400; www.theseminargroup.net/seminar.
lasso?seminar=13.taxwa.

Law Seminars International; 206-567-4490;
www.lawseminars.com.

The WSBA Lawyers Assistance Program
provides confidential help. Our professional
staff and trained volunteers can assist you
— whether you need help or are concerned
about a colleague or family member who
needs assistance.
We have countless success stories, but we
do our work quietly, confidentially, and
professionally — so the stories stay with us.
206-727-8268 • 800-945-9722, ext. 8268
www.wsba.org/lawyers/services/lap

WSBA Lawyers Assistance Program
Washington State Bar Association
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Classifieds
Reply to WSBA NWLawyer Box
Numbers at:
WSBA NWLawyer Blind Box No. ___,
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539
Positions available can also be found
online on the WSBA Career Center at
http://jobs.wsba.org.

Positions Available
Lateral partner: Smith Alling, P.S.
seeks a lateral partner to join the firm’s
sophisticated and diverse business, estate planning, real estate, construction,
and litigation practice at its office in Tacoma. Successful candidates will have
portable business, excellent credentials,
at least 10 years’ experience, a good reputation in the legal community, and, most
importantly, a willingness to be part of

a collegial work environment. Smith
Alling, P.S. is widely recognized throughout the Pacific Northwest for the superior
legal work it performs on behalf of its corporate clients and individuals. For confidential consideration, send résumé and
cover letter to mmc@smithalling.com.
Practice management advisor, LOMAP: The Washington State Bar Association’s Law Office Management Assistance Program (LOMAP) is staffing
a position that serves as an advisor, consultant, and educator specializing in law
practice management, most particularly
for the solo and small-firm practitioner.
For more details and to apply, visit www.
wsba.org/jobs.
Walker Heye & Meehan, PLLC seeks an
associate attorney who wishes to live and
practice law in the Tri-Cities area. Our
firm focuses primarily on business and
corporate law, civil litigation, real estate,
and estate planning. We offer a supportive leadership team to assist in practice
development and an ideal central location. Candidate must be able to act independently on assigned projects, possess
excellent time and case management
skills, and interact well with clients. A
minimum of one year of practical experience — clerkship or practice — is
preferred but not required. Salary and
benefits DOQ. Please email a résumé and
cover letter to s noland@walkerheye.com.
Litigation contract lawyer — Tewell &
Shaub is a downtown Seattle boutique
law firm focused on insurance defense
litigation. We are currently seeking a
part-time contract civil litigation attor-

Visit the WSBA Career Center!

JOB SEEKERS: access job postings,
manage your job search, post an
anonymous résumé

EMPLOYERS: post openings, manage
recruiting, search résumés, reach targeted
candidates

http://jobs.wsba.org
56 NWLawyer | FEB 2013

ney with a minimum of two years’ litigation experience to support all aspects of
our practice. Initially, the position will
be part-time with flexible hours and a
possibility for full-time, depending upon
performance and needs. Candidates
must have an active Washington license
and excellent legal research and writing
skills. Litigation experience should include drafting discovery, motions, summary judgment briefs, attending depositions, and trial preparation. All inquiries
will remain confidential. If interested,
please send résumé, cover letter, writing
sample, and hourly wage requirements
by email to Suzanna Shaub at suzanna@
tewellshaub.com.
Virtual Associate Attorney: Thomason
Law & Justice, with offices in Brewster
and downtown Seattle, is looking to hire
a “virtual” associate who is licensed in
Washington state, with 3–10 years of
experience in family law, probate, trusts,
wills, and estates. Qualified candidates
must be highly motivated team players,
responsive, able to provide high-quality
legal services, and able to handle cases
from start to finish with little supervision. Spanish-speaking candidates are
preferred but not required. The ideal
candidate should be comfortable working virtually and be open to moving
from a virtual office to join the brick and
mortar location in Brewster, Washington.
Pay is competitive and will begin on an
hourly contract basis with an evaluation
after three months for a full-time salaried position, with benefits and 401(k)
plan. To learn more about Thomason
Law & Justice, visit www.thomasonlawandjustice.com. Please send your confidential letter of interest with résumé to:
Dori Batson, Admin. Asst., 201 S. Bridge
Street, Brewster, WA 98801 or dori@
thomasonlawandjustice.com.
Associate Attorneys — Pacific Law
Recruiters is actively searching for associate level attorneys with a minimum
of two years’ experience. Practical knowledge of complex commercial litigation,
corporate law, medical malpractice,
intellectual property and technology
transactional, estate planning, commercial real estate finance, employment law
and litigation, patent prosecution, public finance, tax law, and patent litigation
generates immediate consideration, provided candidates also possess superior
writing skills, excellent interpersonal
attributes, and exemplary academic
credentials from a quality educational
institution. Current or recent experience

in a leading law firm or major business
organization is also necessary. Qualified
candidates interested in exploring new
opportunities with many of the finest law
firms in the Northwest are encouraged
to forward a confidential résumé and
cover letter to Greg Wagner, Principal, at
gww@pacificlawjobs.com. For detailed
job descriptions of some of the many attorney openings that we currently have
available, please visit our website: www.
pacificlawjobs.com.
Short Cressman & Burgess PLLC is
seeking an associate with a minimum
of 2 to 3 years of practice with strong
environmental litigation and/or regulatory experience, along with interest and
enthusiasm to assist in construction and
complex commercial litigation matters
as needed. Qualified candidates must be
highly motivated team players ready to
assume responsibility and provide timely,
creative, and high-quality legal services
to a variety of clients. Please send cover
letter, résumé, and two writing samples
to: Kurt Lundquist at klundquist@scblaw.
com. All inquiries will be kept confidential. We offer competitive salaries and
benefits. Please visit our website at www.
scblaw.com. EOE.
Industrial Appeals Hearings Judge:
The Washington State Board of Industrial Insurance Appeals is recruiting for
judges to preside over conferences and
hearings where evidence is presented
pursuant to rules of evidence and superior court rules, and issue written decisions
resolving appeals filed under the Industrial Insurance Act, Crime Victims Compensation Act, Washington Industrial
Safety and Health Act, and other acts as
determined by the Legislature. Up to
$80,412 annually. This recruitment will
be used to fill positions as they become
available in Olympia, Seattle, Spokane,
Tacoma, and Yakima. To apply, contact
the HR Office at hroffice@biia.wa.gov.
Patent Litigation: Boutique litigation
practice is seeking to add contract attorney and/or associate with computer
science and/or electrical engineering
background and 3+ years of patent litigation experience. In addition to computer
science and/or electrical engineering expertise, the successful candidate for this
position should have experience investigating infringement, drafting infringement contentions, responding to discovery requests, document review, and
preparing for Markman hearings and
trial. Please send cover letter and résumé

to seattlepatentlitigation@gmail.com.
Betts, Patterson & Mines, P.S. is seeking applicants for an associate attorney
position in its insurance coverage practice group. Applicants must be licensed
in Washington, have completed a minimum of five years of civil practice, and
have significant experience in insurance
coverage and bad faith analysis and
litigation. Interested candidates should
send a cover letter, résumé, self-edited
writing sample, and list of references to
Sonya Baker, human resources manager,
at sbaker@bpmlaw.com.
Department of Enterprise Services —
The Tax Referee receives evidence and
conducts hearings on formal and informal appeals filed under various statutory tax provisions within the Board’s
jurisdiction, including industrial, commercial, residential, and personal property appeals. This position is responsible for: reviewing notices of appeal
and petitions submitted by the parties;
ruling on motions and matters of procedural and evidentiary law; Researching
comparable decisions and related case
law; making clear and complete hearing
records; and issuing reasoned, equitable,
and timely written decisions based on
the state constitution, statutes, case law,
board precedent, and standard professional appraisal principles and practices.
How to Apply: applications are accepted
through www.careers.wa.gov. To be
considered for this position, you must
include the following: a current résumé
detailing education and experience; a letter of interest specifically describing how
you meet the qualifications outlined in
this job announcement; and a minimum
of three professional references with current contact information. For questions
or information regarding this recruitment, please call Laurie Pate at 360-4078430 or email smallagencyrecruit@dop.
wa.gov; emailed applications will not be
accepted.
Emery Reddy PLLC is seeking an
experienced, full-time litigation associate for its Seattle office. The ideal
candidate has litigated employment,
workers’ compensation, or injury matters in Washington, and possesses
excellent written and oral communication skills. The candidate must be able
to work in a fast-paced, team-oriented
environment. This is a long-term position with opportunity for business and
professional growth. The firm offers
competitive salary and benefits depend-

ing upon experience. Please email a résumé, cover letter, and writing sample
to reddp@emeryreddy.com. Minimum
five years’ experience in employment,
workers’ compensation, or injury litigation. Management skills preferred.
Pierce County District Court judge vacancy — There is currently a vacancy in
Pierce County District Court due to the
resignation of Judge Jack Nevin. The
job announcement and application for
the District Court judge position can be
found on the Pierce County website at
www.piercecountywa.org/jobs. Applications can be filed online at that web address or downloaded to submit a hard
copy. File hard-copy applications at the
Office of the Pierce County Council, 930
Tacoma Avenue S., Room 1046, Tacoma,
WA 98402. The Council will accept applications through Friday, Feb. 22, 2013.
Your application must be date-stamped
or received online before 4:30 p.m. on
that date. Applications received after the
deadline will not be considered. If you
have any questions, please call the Council’s legal counsel, Susan Long, or Linda
Medley, legal clerk, at 253-798-7777 or
email us at pccouncil@co.pierce.wa.us.
Partner Level Patent Attorney: Imagine having more freedom in running
your practice and keeping more of what
you earn. A prominent Bellevue boutique
intellectual property law firm is searching for an entrepreneurial partner-level
patent attorney to join its practice. Our
firm has a thriving intellectual property
practice focusing on patents, trademarks,
copyrights and related litigation — in all
technology areas — and provides legal
assistance in all other areas of intellectual property. We focus on providing a high
level of expertise and personal attention
to our clients’ goals and strategies. As a
partner-level patent attorney, you will
have at least five years of experience and
a portable book of business. You will be
collaborating and co-running a business
with a collegial group of partners, yet
still have the freedom to develop your
practice so that it fits your lifestyle. Interested in learning more? Send your résumé or LinkedIn profile for confidential
consideration to 
bellevueboutiqueip@
gmail.com.
We are looking for an experienced
personal injury litigation attorney to
manage our litigated case files. We are a
fast-paced, fast-growing personal injury
law firm that has offices in Tri-Cities, Yakima, Moses Lake, and Wenatchee. We
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would prefer a candidate who is willing
to move to the Tri-Cities or Yakima. We
would prefer to hire someone who has
a few years of personal injury litigation
experience. If interested, we would love
to speak to you regarding this unique opportunity. Candidate will be given a lot
of responsibility and autonomy. It would
be an ideal fit for someone who is highly
motivated and driven. Candidate will be
offered a competitive salary. Ability to
speak Spanish is a huge plus, although
not necessary. We are looking for a candidate who has a record of success. Contact
spencer@spencerfielding.com.

Services
Virtual Independent Paralegals, LLC
provides comprehensive 24/7/365 litigation support with expertise in: medical
record summaries, document review, redaction projects, and deposition digests.
We hit the ground running, providing
highest quality results at unbeatable
rates. Locally owned, nationally known,
virtually everywhere! VIP, we’re here
when you need us, just a phone call
or email away! 206-842-4613; www.
viphelpme.com.
Virtual bankruptcy preparation can
save you time and money. Your bankruptcy petitions will be processed in a
skillful and timely manner. I have over
15 years’ bankruptcy petition preparation experience. Member of the National
Association of Virtual Bankruptcy
Assistants. Let me help you help your
clients. AnnAdlerVBA@gmail.com or
www.AnnAdlerVBA.com.
Business Litigation /Business Transactions: John M. Adams is available
for consultation, referral, and association regarding business transactions, business litigation and collections. Over 25 years’ experience.
www.seattlebusinessattorneyjohnadams.
com. 11820 Northup Way, Suite E 200,
Bellevue, WA 98005 206-734-7525;
email: jmabiz27@aol.com.
Forensic document examiner: Retired
from the Eugene Police Department.
Trained by the U.S. Secret Service and
the U.S. Postal Inspection Service. Courtqualified in state and federal courts. Contact Jim Green at 888-485-0832.
Contract lawyer available: Practicing state and federal criminal and civil
litigation needs, appellate and trial work.
Motions, discovery, depositions, hear-
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ings, briefs, experience with family law.
I have successfully won cases in the
Ninth Circuit and have published opinions. Appointed to the Criminal Justice
Act appellate panel. 253-344-9231 or
anndefense45@hotmail.com.
Experienced paralegal with J.D., local
references, and reputation looking to expand personal book of insurance defense,
professional liability, construction defect
or trial attorney clients. 24/7/365 virtual
availability with expertise in discovery
and trial practice. Total case management
including trial support or per project assistance (medical summaries, document
review, redaction projects, and deposition
digests). Contact trish@viphelpme.com.
Long-term care specialist — WSBA
member, licensed as independent longterm care insurance producer. Can provide insurance solutions for your estate
planning, dissolution, and business clients. Individuals, employee benefit plans,
sponsored groups. Contact Helen Boyer,
425-557-5372; helen.boyer@ltcfp.net; or
visit www.helenboyer.ltcfp.com.
Psychologist: Impact assessment, determination of disability and/or employability, rehabilitation planning or earning
capacity analysis, and so on. Decades of
experience in family and employment,
immigration and asylum, elder and disability, and injury and civil rights law. Appreciated by judges. Never impeached.
Work samples for serious engagement
inquiries. Dr. Diane W. DeWitt is Board
Certified with 1,035 assessments; 89 trials; 455 hours of deposition/trial testimony. 425-867-1500; www.VocPsy.com.
Expert witness/insurance bad faith
consultant: Over 30 years’ combined experience: former claims adjuster, claims
manager, insurance defense counsel, and
current plaintiffs’ counsel. Consulted for
both sides on over 50 cases. CPCU, ARM,
and J.D. w/honors. Contact: dbhuss@
hotmail.com or office phone, 425-7767386.
Effective brief writer with 20-plus years
of civil litigation experience and excellent references available as contract lawyer. Summary judgments, discovery motions, trial preparation, research memos,
appeals. State or federal court. Lynne
Wilson; lynnewilsonatty@gmail.com or
206-328-0224.
Clinical psychologist — competent forensic evaluation of individuals in per-

sonal injury, medical malpractice, and
divorce cases. Contact Seattle office of
Gary Grenell, Ph.D., 206-328-0262 or
mail@garygrenell.com.
Experienced contract attorney: 18
years’ experience in civil/criminal litigation, including jury trials, arbitrations,
mediations, and appeals. Former shareholder in boutique litigation firm. Can
do anything litigation-related. Excellent
research and writing skills, reasonable
rates. Peter Fabish, pfab99@gmail.com,
206-545-4818.
Insurance — lawyers’ professional
liability, general liability, and bonds.
Independent agent, multiple carriers, 17plus years’ experience. Contact Shannon
O’Dell, First Choice Insurance Services,
509-638-2558; 1-888-894-1858; www.
fcins.biz.
Appraiser of antiques, fine art, and
household possessions. James KempSlaughter ASA, FRSA, with 33 years’
experience in Seattle for estates, divorce,
insurance, and donations. For details, see
http://jameskempslaughter.com; 206285-5711 or jkempslaughter@aol.com.
Experienced contract attorney with
strong research and writing skills
drafts trial and appellate briefs, motions, and research memos for other
lawyers. Resources include University
of Washington Law Library and LEXIS
online. Elizabeth Dash Bottman, WSBA
#11791. 206-526-5777; 
ebottman@
gmail.com.
Experienced attorney with published
decisions — King v. King, 162 Wn. 2d
378; Rusch v. Rusch, 124 Wn. App. 229, et
al. — ready for research and writing. Appeals, pleadings, and demands at reasonable rates. Law Office of Ken Christensen,
206-389-1548; chrisenlaw@aol.com.
Nationwide corporate filings and
registered agent service. Headquartered in Washington state. Online account to easily manage 1–1,000 of your
clients’ needs. www.northwestregisteredagent.com; 509-768-2249; sales@
northwestregisteredagent.com.

Space Available
Mill Creek conference room rental
space: Professional environment to meet
clients. This legal office is centrally located with easy access. Hourly rates available. Call 206-999-7433.

Bellevue office space available in recently remodeled professional building.
Large, light-filled offices for one or two
attorneys and one assistant. Amenities
include shared conference room and
kitchen. Phone and high-speed Internet
provided. Please email Naomi at office@
lawyerseattle.com if interested.
Offices available in historic art deco
building ideal for solo/small practitioner
in suite with other attorneys. 120 square
foot office: $975/month. 144 square foot
office: $1,170/month. Included: reception and suite conference room. Parking
available nearby. Onsite storage available. Easy transit access. 206-284-2932.
Downtown Seattle executive office
space: Full- and part-time offices on the
32nd floor of the 1001 Fourth Avenue
Plaza Building with short- and long-term
lease options. Close to courts and library.
Conference rooms and office support
services available. $175 and up. Serving
the greater Seattle area for over 30 years.
Contact Business Service Center at 206624-9188 or www.bsc-seattle.com for
more information.
Downtown Seattle executive suites —
Fantastic location just off I-5 across the
street from REI. Easy access for you and
your clients! On-site services include
mail sorting, conference room, business
class Internet/phones, on-site parking,
production-quality
printer/scanner/
copier. Great rates! Call 888-878-2925 or
email chloe@inclinemgt.com.
Turn-key — new offices available for immediate occupancy and use in downtown
Seattle, expansive view from 47th floor
of the Columbia Center. Office facilities
included in rent (reception, kitchen, and
conference rooms). Other administrative
support available if needed. DSL/VPN
access, collegial environment. Please call
Amy, Badgley Mullins Law Group, 206621-6566.
Close to downtown Bellevue with beautiful forested atmosphere on 112th Ave.
N.E. Upscale professional outside offices,
reception services, shared library, staff
work stations, kitchen, and conference
room. Newly and tastefully upgraded décor. Collegial atmosphere. Ample client
parking and reserved covered parking
included. Competitive rates. 425-4625151.
Federal Way: Furnished office space for
1–2 attorneys in newly remodeled build-

ing in Federal Way professional district
near Celebration Park. Rent includes use
of conference room, Internet, fax, copier,
utilities, kitchen, and parking. Secretary/
work stations also available. Lease terms
negotiable. Call 206-399-2046.
Tacoma law office space available — one
block from the Superior Court. $1,200
rent includes a congenial atmosphere, office with a separate furnished secretarial
area, receptionist, waiting area, conference rooms, library, kitchen/lunch room,
fax, local telephone services, and ample
parking. For more information, contact
Terry McCarthy at 253-272-2206.

Opening your
law office is
exciting . . . but
don’t know
where to begin?

Congenial downtown Seattle law firm
(business, intellectual property, tax) —
Spacious corner office available with
prime water view and adjacent staff
space. Rent includes receptionist, conference rooms, law library, kitchen, copiers,
and fax. DSL Internet also available. 206382-2600. To see photos, go to Craigslist
ad “Prime View Large Corner Office.”

To Place a Classified Ad
RATES: WSBA members: $40/first
25 words; $0.50 each additional word.
Non-members: $50/first 25 words;
$1 each additional word. Blind-box
number service: $12 (responses will
be forwarded). Advance payment
required; we regret that we are unable
to bill for classified ads. Payment may
be made by check (payable to WSBA),
American Express, MasterC ard, or
Visa.
NOTE: These rates are for advertising
inNWLawyer only. To place a positionavailable ad on the WSBA website, see
http://jobs.wsba.org. Pricing can be
found online.
DEADLINE: Text and payment must
be received (not postmarked) by the
first day of each month for the issue
following, e.g., March 1 for the Apr./
May issue. No cancellations after the
deadline. Mail to: WSBA NWLawyer
Classifieds, 1325 Fourth Ave., Ste. 600,
Seattle, WA 98101-2539.
Qualifying experience for positions
available: State and federal law allow
minimum, but prohibit maximum,
qualifying experience. No ranges (e.g.,
“5–10 years”). Ads may be edited for
spelling, grammar, and consistency
of formatting. If you have questions,
please call 206-727-8262 or email
classifieds@wsba.org.

You went to law school to practice law
— not run a business. But running a
business is exactly what you will need
to do as a solo practitioner!
The WSBA Law Office Management
Assistance Program (LOMAP) is here to
assist you with laying the foundation
for your new practice — setting goals,
obtaining business licenses, obtaining
services, obtaining technology
resources, learning software, and
setting up workflow systems.
LOMAP is a resource for all WSBA
members, offering low-cost and
confidential professional assistance.

206-727-8237
800-945-9722, ext. 8237
www.lomap.org

WSBA

Law Office Management
Assistance Program
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With Regrets
Regrets, I’ve had a few /
But then again too few to mention.

L

— “My Way” (1969), popularized by Frank Sinatra
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ike any conscientious human being,
I’ve regretted plenty of things I’ve
done over the years. Like Ol’ Blue

Eyes, I’ve just tried
not to drag too many of my mistakes
around with me. But a few of my decisions haunt me to this day. Maybe
the worst involved, of all things, the
death of a goat.
Years ago, my then-wife and I
owned a 10-acre place in semi-rural
Whatcom County, where we raised
our two kids and a menagerie of
dogs, cats, indoor and outdoor fish,
and two pygmy goats: JJ and Java.
Pygmy goats are hilariously entertaining. Although they’re about
two feet tall and 60 pounds, they all
think they’re mountain goats or bighorn sheep. We built ours a platform
to climb on, and they spent half the
day trying to knock each other off
with dramatic ram-like collisions.
They would rear up on their hind
legs, bow their necks, and clank their
de-horned skulls into each other like
a scene from a 1960s Yellowstone
Park documentary.
Our goats and dogs lived in separate quarters at opposite ends of a large
shed. Each species also had a separate
outside pen, separated by wire fencing.
One weekend my wife agreed to board
a one-year-old husky, Tui, belonging
to a friend of hers who was going out
of town. Tui had gone on walks with
our dogs and they all got along fine, so
we anticipated no problems. I thought
nothing of it that Friday night when our
friend dropped off Tui, and my wife put
him in the pen with our dogs.
Saturday morning, I was startled by
a pounding on the back door. I opened it
to find my wife in near-hysterics, which
was entirely out of character for her. “It’s
JJ,” she stammered tearfully. “He’s on
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the ground. His tongue is hanging out. I
think he’s dying.”
We both knew immediately what had
happened. We had forgotten that over the
years a hole had developed in the fence
between the dog and goat pens, allowing
the dogs to wander into the goat area. Our
dogs had been neighbors with the goats
for so long that the predator-prey instinct
had been extinguished. Other than the
dogs annoying the goats occasionally
by barking at them playfully, there were
never any incidents. Of course, for young
Tui, who knew no better, the goats would
have been perfect targets for canine terror. JJ wasn’t bitten, but he apparently
fell off his sleeping platform or perhaps
simply succumbed to shock while being

chased by the lanky, rambunctious pup.
Quantum physics has the concept
of the multiverse: a set of universes,
one representing everything that has
happened in the universe of which we
are currently aware, with the others
representing each of the innumerable
alternative possibilities. Every time
something can go one way or another
(the theory holds), a universe splits into
two, one corresponding to each of the
possible outcomes.
At least once a month or so, I find myself hoping that before I run out of time
in this universe, some genius will figure
out how to transport me to the universe
in which I am still about to respond to the
goat crisis. Because the choice I made the
first time was horrible.
Instead of going out to the shed with
my wife and helping to render whatever aid I could to poor JJ, or at least
comforting him in his final moments,
I instead berated my wife for taking in
her friend’s dog while knowing about
the hole in the fence. Never mind that I
knew about the hole as well, and never
mind that my wife and JJ needed support from me, regardless of who was at
fault. I just bailed out.
I knew why I did it, although I didn’t
admit it at the time. I simply lacked the
courage to enter that shed and cradle
our four-legged friend as the life ran out
of him. I left it for my wife to do on her
own.
Karma caught up to me an hour or so
later, when I had to lift JJ’s lifeless body
into our pickup truck so we could drive
him to the veterinary clinic for cremation. I’ll never forget the contrast between his sprightly, frolicking nature in
life and the heavy stillness of his frame
as I loaded him away.
Yeah, regrets — I have a few. NWL
NWLawyer Editor Michael Heatherly
practices in Bellingham. He can be reached
at 360-312-5156 or nwlawyer@wsba.org.
Read more of his work at nwsidebar.wsba.
org.

Introducing an easy way to help you plan
for the worst, while hoping for the best.
Kibble & Prentice announces affordable supplemental long-term care, long-term
disability and life insurance products available to WSBA members and their
families. Your business, livelihood, family and freedom of choice depend on it.
Contact Clark Daffern at 206/676/5666 or clark.daffern@kpcom.com to
discuss how you can take advantage of this offer today, to make sure you’re
covered tomorrow.

www.kpcom.com • 206/441/6300
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Our clients don’t need the Old Boys club.
They need to win.

Every mistake has a solution.
Trust us with your DUI and Criminal Defense referrals. With more than two decades of experience handling
these cases, we’ve seen just about everything. We know mistakes happen, and we know how to solve them.
“Your knowledge was the key to winning, but even more you were always available and always prepared.
I needed someone to fight for me and you exceeded my expectations.” ~ Jessica H., Seattle, WA

BJAttorneys.com

•

Seattle Everett Tacoma

•

1-800-DUI-AWAY

