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Blood Draw Cases
Many believe that blood draw cases are too
difficult to defend, and that blood evidence of
intoxication is superior. This is not necessarily
true. There are a myriad of ways to attack the
accuracy and reliability of blood test results.
As early as possible in a legal blood draw
case,
a comprehensive public disclosure
request to the state toxicology lab should be
made.
Chromatograms, chromatograph
maintenance and records, logs, sample volume,
quantity of preservatives and anticoagulants in
the sample, chain of custody from arrival
through testing and storage, standard operating
procedures manual (SOP), analyst permits
(including those of the analyst who prepared the
calibration standards and external controls),
along with the results of their proficiency
examinations, are among the many items to
request. A similar request should be served on
the prosecution and filed with the court. You
will find samples of these at www.duidefender.net.
In addition, a thorough investigation includes
scrutiny of the police reports to ensure the
blood draw was appropriate in lieu of breath,
and that the proper warnings were administered
pursuant to RCW 46.20.308. An interview of
the investigating officer will determine, among
other things, whether he or she followed proper
procedures and training. Interview all persons
who had custody of the sample. It is important
to determine how the samples (there must be
two vials) were stored at every link in the chain.
Samples not properly refrigerated may produce
falsely high results because bacteria in the
blood creates endogenous alcohol. Under
certain conditions, the amount of preservative
in the sample may not be adequate to prevent
this degradation of the sample and the false
positives that result.
Interviewing the phlebotomist is crucial to
determine whether he or she used scientifically
acceptable procedures of phlebotomy to obtain
the samples. There are strict requirements
related to identifying the patient, ensuring the
vials are not expired, sanitization of the
phlebotomist’s hands and the puncture site, the
antiseptic used (which should contain no
alcohol), and filling the tubes to the appropriate
quantity to ensure the amount of blood in the
vial is in appropriate proportion to the additives
in the vial. The latter is important because
under-filled tubes can cause inaccurate results.
Finally, the phlebotomist must gently invert the
samples 3 to 8 times to adequately mix the
blood and additives. Vigorous mixing can
cause hemolysis, which coagulates the sample,

making it unsuitable for testing.
Another important requirement applicable at
every stage of the blood draw and testing is the
maintenance of the vial’s vacuum. The vacuum
ensures the sample is not exposed to air and
contaminants that may cause an inaccurate
result. Other requirements for accurate testing
exist; an excellent treatise to consult is the
highly regarded textbook by Ruth McCall and
Cathee Tankersley, Phlebotomy Essentials,
Lippincott, Williams & Wilkins, (2008) (4th
ed.). The textbook also provides a very
comprehensive list of sources of error in
phlebotomy and blood testing.
The toxicology lab documents, once received,
must be scrutinized for clues of improper
handling, storage, and testing of the sample.
Familiarity with the lab’s training manuals,
SOP manual, and the protocol, Analysis of
Alcohols in Aqueous and Biological Samples
by Headspace Gas Chromatography, is
essential.
Headspace gas chromatography is based on
Henry’s Law, which posits that, at a constant
temperature, the concentration of a given
amount of gas dissolved in a liquid is directly
proportional to its concentration in the air
directly above the liquid. The vapor above the
blood is tested, not the liquid below.
The analyst removes a very small portion of
the sample, an “aliquot,” for testing in an autosampler vial, which is then diluted with a type
of alcohol, n-propanol, the “internal standard.”
If the chromatograph correctly quantifies the
internal standard, the assumption is that the
quantity of ethanol in the sample is also correct.
Thus, it is critical that the internal standard is
prepared and stored according to the protocol’s
required methods.
The analyst places a maximum of ten autosampler vials in the chromatograph in an order
such that certain standards and controls run
first. The first vial to run contains a blank
(water), followed by the calibrating external
standards of 0.079, 0.158, and 0.316, then
another blank to verify the absence of
carryover. Following this, volatile standards
are run to quantify the presence of acetone,
isopropanol and/or methanol, along with a 0.02
ethanol standard, and a 0.04 and a 0.079
volatile mix of ethanol with acetone,
isopropanol and methanol. Following the
volatile standards, a commercially prepared
control is run, followed by a blank.
The blood samples (or breath simulator
solutions, which may be in the run), follow the
blank in lots of 10. Alternating controls (0.04,
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0.10, 0.20) are repeated throughout the
run, followed by a blank; each positive
sample separated from a commercial control
and a blank by no more than ten other
samples.
After testing, chromatograms are printed and
reviewed in the Quality/Data Review process.
The analyst must critically review the data to
ensure that blank samples are devoid of carryover ethanol, and that the controls were
properly identified and quantified within +/0.01 gm/100 mL of their target values. The
presence of the internal standard in each
analysis is verified and its “area” denoted on
the chromatogram must be at least 900 to
ensure sensitivity. An area count below 900
could indicate a plugged injector needle and
the need for re-analysis. If any quality controls
are out of range, this must be documented and
samples re-aliquoted and reanalyzed.
If the data meets all specifications, the run is
repeated on a different chromatograph
according to the same procedures. For each
blood sample, the analyst must ensure that
duplicate results agree to within ± 0.01 (%
BAC) gm/100 mL from the mean and report
the average of the two values, rounding to two
decimal places.
Recent findings show the data review process
has been carelessly executed, and internal
WSP audits found the lab so deficient due to
carelessness and poor lab practices that
prosecutions are compromised, and the lab’s
CALEA accreditation was in jeopardy. The
audits found, inter alia, pre-tested samples
kept in an unsecure location accessible to lab
visitors, and samples, ostensibly secured by
documented key card entry only, stored in a
location with a door propped open by a plastic
lid..
Uncovering such errors may result in
suppression of the evidence or cause jurors to
reject it. Neither is likely if counsel is not
thorough in investigation, preparation or lacks
understanding of the procedures and science.
In the Washington DUI Practice Manual, a
forthcoming Thomson-West publication, Ms.
Callahan thoroughly explores legal blood
testing, and she is available for consultation.
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ensure the integrity of the legal profession, and to champion justice.
October 2008 | Washington State Bar News

3

We emphasize defense of persons charged with driving under the
influence and other serious traffic offenses.
Stephen Hayne
2003 recipient of the Washington Association of Criminal Defense Lawyers’
William O. Douglas Award For extraordinary courage and dedication to the
practice of criminal law; Named one of Seattle’s Best Lawyers by Seattle
Magazine; one of Washington’s Ten Best Trial Lawyers by the Washington
Law Journal; a Super Lawyer multiple times by Washington Law & Politics
and on their 2007 “Top 25 Criminal Defense and DUI/DWI Attorneys”
list; Past President of the Washington Association of Criminal Defense
Lawyers; Past Chair of the Criminal Law Sections of WSBA, WSTLA and
KCBA; Trial Practice Instructor at the National Institute of Trial Advocacy,
the Trial Masters Program, and the University of Washington and Seattle
University Schools of Law; Published in the Bar News, Trial News, Defense
and Overruled magazines; Featured Speaker at over 80 CLE programs;
Founder, National College of DUI Defense; Lead Counsel/of Counsel: State
v. Straka, State v. Brayman, State v. Scott, State v. Ford, State v. Franco,
Seattle v. Box, Seattle v. Allison.

Aaron Wolff
B.A., Emory University, Atlanta, Georgia; J.D. (cum laude), Seattle University
School of Law; Former prosecutor for the cities of Kirkland and Tukwila,
where he successfully prosecuted hundreds of DUI cases; Graduate, National
College for DUI Defense; NHTSA Qualified Standardized Field Sobriety
Test Administrator; Graduate, National Patent Analytical Systems BAC
Datamaster training program; Graduate, Drug Recognition Evaluation
Overview Course; Member, Washington Association Criminal Defense
Lawyers, Washington State Trial Lawyers Association; Executive Board
Member, Citizens for Judicial Excellence; Executive Committee Member
of the Washington State Bar Association Criminal Law Section and named
“Who’s Who” in DUI/DWI Defense for 2008 by Washington Law and
Politics Magazine.

Visit our website:
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JUDICIAL DISPUTE RESOLUTION

CHARLES S. BURDELL JR.
Former King County Superior Court Judge

ALTERNATIVE DISPUTE
RESOLUTION SOLUTIONS
• Mediation, arbitration, hearing
officer, special master and litigation
consultation services.
• 14 comfortable mediation/arbitration
rooms and a large formal
arbitration/trial room.
• All panelists are former judicial
officers.

JOANNE L. TOMPKINS

TERRENCE A. CARROLL

Former Washington Court
of Appeals Commissioner

Former King County Superior Court Judge

GEORGE FINKLE

LARRY A. JORDAN

ROSSELLE PEKELIS

Former King County Superior Court Judge

Former King County Superior Court Judge

Former King County, Court of
Appeals & Supreme Court Judge

• Talented staff coordinates
scheduling and other support.

JUDICIAL DISPUTE RESOLUTION
1411 FOURTH AVENUE
SUITE 200
SEATTLE, WA 98101
PHONE: (206) 223-1669
FAX: (206) 223-0450
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STEVE SCOTT

MICHAEL S. SPEARMAN

Former King County Superior Court Judge

Former King County Superior Court Judge
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Letters to the Editor
Bar News welcomes letters from readers.
We do not run letters that have been printed
in, or are pending before, other legal publications with overlapping readership. Letters
should be no more than 250 words in length,
and e-mailed to letterstotheeditor@wsba.
org or mailed to: WSBA, Attn. Letters to the
Editor, 1325 Fourth Ave., Ste. 600, Seattle, WA
98101-2539. Bar News reserves the right to
edit letters. Bar News does not print anonymous letters, or more than one submission per
month from the same contributor.
Professionalism issue inspires

Licensed in Oklahoma, Washington, Colorado, and Tennessee, I get to read a lot of
journals. I’m also a member of the American
Health Lawyers, the Association of Corporate Counsel, and the Society of Human
Resource Management. I read as much as I
can stomach, and much is left unread. Occasionally, however, I come across something
that has such relevance to my life — especially as a lawyer — that I want to share with
my wife, my kids, and anyone else who will
sit still long enough to listen. This last Bar
News [August 2008 Bar News — “The Professionalism Issue”] is in this category. You are
to be congratulated for putting together a
journal to keep in order to read it again and
again. The thoughtful insights regarding
professionalism should be shared by lawyers
with lawyers across the country. I work in 35
states and intend to do as much of that as
possible, having just gotten rejuvenated. The
article written by Mark Mays, “Dealing with
Difficult People,” should be on everyone’s
must-read list. It isn’t easy to fire a client, but
sometimes it is necessary. While in private
practice, I found myself in the same chair
as Mr. Mays’ friend sounding off like Donald
Trump, “You’re fired.” The incredulous client should not be surprised, but always is.
As Molly Kenny and Grace Healy said, it
doesn’t always take two to tango, and if you
don’t like the dance, get off the floor. Anyway, thank you. You provide the strength
to tell people with honor when asked
what I do for a living to say, “I am a lawyer.”
Jack Leebron, Brentwood, Tennessee

the social agendas of its members. That
is why the proposed resolution on same
gender marriage under consideration by
the Board of Governors is so offensive.
The Board of Governors, in adopting
a resolution, speaks for every member of
this organization. Such a resolution can
be a very powerful statement of influence.
This is the very reason that its proponents
have proposed it. It also happens to be the
very reason why the Board of Governors
should not consider it. If the BOG were to
adopt the proposed resolution, members
who oppose it will nevertheless be perceived by the general public as endorsing

it by their mere membership in the Bar
Association. For attorneys who hold deep
religious or moral beliefs which oppose
such marriages a Keller deduction from
annual dues does nothing to mitigate
the harm done by their inability to dissociate themselves with an organization
that adopts a position which they find so
reprehensible.
Because the WSBA is a mandatory
professional organization for those who
wish to practice law, it should promote
tolerance for all beliefs of its members by
adopting a position of neutrality on social
issues such as same gender marriages.

Washington’s
Attorney Placement
Specialists
Est. Feb. 13, 1996

Permanent & Contract

General and In-House Counsel
Partners, Practice Groups & Mergers

Lateral Associates
Contract Attorneys

Connected • Established • Informed • Confidential

legalease.com

• 425.822.1157 • legalease@legalease.com
611 Market Street, Suite 4 • Kirkland, Washington 98033

Time for New
Resolutions.
Announcing Bertram Dispute Resolution.
Where established Northwest legal professionals
provide deeply informed mediation, arbitration
and fact-finding with a refreshingly clear
operating style.

BDR. The new alternative to conventional
mediation services. A trusted path to pragmatic
dispute resolution.

BOG speaks for all as mandatory bar

Membership in the WSBA is mandatory
for those who wish to practice law. The
WSBA exists to promote and enhance the
practice of law. It does not exist to promote

Visit www.bertramadr.com to learn what makes
BDR the smart alternative.

Experience. Empathy. Excellence.

1008 Western Avenue • Suite 302
Seattle, Washington 98104
206.624.3388 • www.bertramadr.com
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Attorneys who wish to promote social
agendas should look for other avenues
to promote those agendas rather than
forcing their beliefs upon other attorneys.
[Ed. Note: This letter was received before
a scheduled vote on the topic by the Board
in September.]

of an attorney who had pled guilty to two
counts of indecent exposure, two counts of
communication with a minor for immoral
purposes and one count of stalking [Disciplinary Notices, page 55]. The attorney had
admitted to attempting to expose himself on
at least 30 occasions. The Bar News notice
indicated he would engage in “cruising” behavior after school let out looking for young
girls (victims) “with whom to converse and
expose his penis and masturbate.” These
girls, according to the suspension notice,
ranged in age from 9 to 13 years.
Are you kidding me! This attorney has

Raymond V. Gessel, Kent
Punishment too light

While perusing my September issue of the
Bar News I was shocked at the “suspension”
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425-457-7474

www.duismith.com

committed criminal acts against some
of the most vulnerable members of our
society, our children, and it is determined
by the discipline committee that he should
be able to return to practice law in three
years! If this (admitted) behavior does not
merit a disbarment then something is very,
very wrong with the criteria. These little
girls have had their innocence stolen, their
sense of safety shattered and their world
view will be altered forever. Shame on him,
shame on us!
Deborah King, Spokane
Assessments not so bad in long run

Steve Tubbs’ letter [September 2008 Bar
News, Letters to the Editor] about the Client
Security Fund [Lawyers’ Fund for Client
Protection] is accurate about the rules
governing the Fund, but his opposition to a
special assessment to deal with Barry Hammer’s thefts is extremely shortsighted.
Many of Hammer’s victims are very
sympathetic elderly clients who entrusted
much of their retirement savings to him
and thus are in serious financial peril. For
the media, this would be a great story, with
great visuals. Lawyer steals from elderly clients who trusted him with their life savings
and now can’t pay their bills. The WSBA has
a fund to protect the clients, but they say it’s
a gift and they refuse to assess themselves
to pay the full amount he stole. It would
cost each lawyer in the state about $100
according to WSBA.
The Legislature picks up on the story and
says, “How come we allow the lawyers to
assess themselves whatever they want and
give whatever they want? We require the
escrow companies who hold other people’s
money in trust to post a $200,000 fidelity
bond, so why not the lawyers?” According
to the Escrow Association of Washington,
these fidelity bonds cost $4,000 to $5,000
per year. Unless you’re in a very large firm,
the Client Security Fund is a terrific bargain
compared to a fidelity bond, even with a
special assessment. It’s also the best deal
for our clients, because they are not limited
to a recovery of $200,000 in a catastrophic
loss case. Perhaps the special assessment
and the payments to Hammer’s victims can
be spread over several years. However this
is resolved, we will be far better off to pay
the special assessment.
Pat Sainsbury, Seattle

President’s Corner

A Major League Umpire and
the Board of Governors
Mark Johnson talks about the issues facing WSBA in the coming year

B

ill Klem was a
m aj o r l e a g u e
baseball umpire
for 37 years. He
umpired in 18
World Series, and he is one of a handful
of umpires elected to the Baseball Hall
of Fame. Klem was once asked whether
he had ever “missed” a call. In response,
Klem pointed to his heart and replied:
“Never here.” Klem’s answer was intended
to convey that, although some had disagreed with his calls, his integrity was
unimpeachable and he always did what
he believed was right.
In the coming year, as the elected,
collective leadership of the Washington
State Bar Association, the Board of Governors will be faced with making many
important decisions. In fact, between
the time this article was submitted and
its publication, the Board will have, in all
likelihood, voted on:
• Whether to endorse or oppose a resolution supporting same-sex relationship civil marriage equality;
• Whether to support or oppose the
practice of Law Board’s proposal to
allow legal technicians to practice
family law (with limitations and restrictions); and
• Deciding the amount of licensing fees
for the next two or three years.
Other issues on the horizon include:
continuing a review and redrafting where
necessary of the WSBA Bylaws; conduct-

ing a review of all WSBA programs; voting
on more than 20 recommended changes
to our discipline system as a result of ABA
review that the WSBA requested; and voting on a resolution and/or professional
conduct rule governing a lawyer’s obligations when an opposing party or witness
to a lawsuit is in the country without
proper immigration documentation.
Unlike the work we do on behalf of
our clients, which should not be subject
to competing influences, the justice
that the WSBA seeks to achieve is systemic and the Board’s decision-making
process, af fecting as it does many
groups and people with varied interests,
mandates that the BOG weigh multiple
competing influences.
The Board does not make its decisions
in a vacuum — quite the contrary. The
governors receive input and opinions
from numerous sources, including: WSBA
sections, boards, committees, minority
and specialty bar associations, legislators, the courts, individual attorneys,
and the public. Finally, there are letters,
e-mails, and phone calls from constituents and others.
In preparation for each of the eight
board meetings the 14 voting governors
will attend across our state during this
“WSBA year” (October 2008–September
2009), they will review hundreds of pages
of material. During the meeting, the
governors listen to stakeholders and
other interested parties. Each governor
also attends multiple BOG committee
meetings and acts as a liaison to one
or more minority and specialty bar associations and WSBA committees. In
addition, some serve on task forces and
special committees.
The members of our Board are as diverse a group as has ever governed our Bar,
and they are exceptionally hard-working

WSBA President
Mark Johnson

and well-infused with an understanding
of their responsibilities. Although they
are elected by constituencies less than the
whole, each understands that it is his or
her duty to act consistently with GR 12, the
WSBA mission statement, and in the best
interests of our membership, the public,
and the justice system they serve.

The Board does not make its
decisions in a vacuum — quite
the contrary. The governors
receive input and opinions
from numerous sources,
including: WSBA sections,
boards, committees, minority
and specialty bar associations,
legislators, the courts, individual
attorneys, and the public.
However contentious an issue may
be, the Board does not have the option
of avoiding it and, invariably, with every
vote, some people will be unhappy. I cannot promise you that there will not be
decisions that will disappoint you, but I
do promise that issues will be fully and
fairly debated and that rational dissension and fair criticism will be respected
and considered. In addition, knowing
the members of this Board as I do, they
will, like Bill Klem, never miss one in
their hearts.
WSBA President Mark Johnson can be
reached at 206-386-5566 or mark@johnson
flora.com.
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125,000 lawyers are expert
witnesses to our reputation.
We’re the
nation’s largest
provider of
legal liability
protection.

CNA understands the potential risks lawyers face every day. Since 1961, our
Lawyers Professional Liability Program has helped firms manage risk with a
full range of insurance products, programs and services, and vigorous legal
defense when it’s needed. As part of an insurance organization with over
$60 billion in assets and an “A” rating from A.M. Best, we have the financial
strength you can count on.
See how we can protect your firm by contacting John Chandler
at 800-767-0650.
As part of the USI family, only Kibble & Prentice can offer you the benefits
of WSBA-sponsored professional liability insurance. We are dedicated to
handling the professional insurance needs of Washington State lawyers.
www.lawyersinsurance.com

CNA is a service mark registered with the United States Patent and Trademark Office. Copyright © 2007 CNA. All rights reserved.
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Executive’s Report

Legal Aid Days
Join in at one of these events to show your support for legal
aid and to help our neighbors and communities in need
throughout Washington

T

he WSBA has long been a
proud supporter of access
to our justice system for
those who have nowhere else
to turn. The WSBA Guiding
Principles include a commitment to advancing and promoting access to justice,
which Washington lawyers and judges
have embraced through their generous
contributions of time and money to
these efforts. For those of you unfamiliar
with the work of our state’s Alliance for
Equal Justice or for those of you hoping
to contribute to this cause through time
or money, please consider attending one
of the upcoming events for 2008 Legal
Aid Days to learn more about getting
involved! Thank you to Scott Smith and
others at the Equal Justice Coalition for
sharing this important information this
month. — Paula Littlewood

Upcoming Events
Highlight Access to
Justice Needs
by Scott A. Smith

J

enny’s child, Kevin,* lives with
severe developmental disabilities;
he requires constant care from his
mother. After injuring herself when
lifting Kevin and his wheelchair into her
van, Jenny applied for public assistance to
install a wheelchair lift in her vehicle. The
Washington State Department of Social
and Health Services (DSHS) denied her
request twice. Fortunately for Jenny and
Kevin, an attorney from the Northwest
Justice Project represented the family.

After presenting information to DSHS
demonstrating the medical necessity
and cost-effectiveness of the wheelchair
lift over other transportation services
available, DSHS approved the request.
Jenny can now easily and safely transport
her son, greatly improving this family’s
quality of life.
Sadly, this story is not unique. Despite
offering assistance to more than 40,000
low-income and vulnerable people in
Washington each year, every day the Alliance for Equal Justice — Washington’s
network of legal aid providers and supporters — must turn away eligible clients.
Currently, there are enough resources
to help only a fraction of those in need.
Because funding for civil legal aid falls far
short of the statewide need, more than 80
percent of low-income individuals and
families with urgent legal problems are
forced to face those problems without
any legal help or representation.
Now we are in the midst of an uncertain economy and face a tight budget in
the 2009 legislative session. Hard times
and budget cuts always hit our most
vulnerable neighbors first. Civil legal aid
programs providing free legal assistance
for those in need can alleviate many of the
harshest effects of the current cutbacks
affecting vulnerable Washingtonians and
our communities. For the sake of our
common future, Washington must invest
in equal justice by increasing resources
for legal aid.
Supporting legal aid is a proactive
investment in the future. Unaddressed
legal problems weaken families and communities, intensify poverty, and increase
use of government assistance programs.
Access to legal aid preempts a costly spiral of social problems by helping reduce
homelessness, unemployment, deficient
healthcare, domestic violence, and loss

WSBA Executive Director
Paula Littlewood

of livelihood.
Please invest in equal justice. Join the
Alliance for Equal Justice at one of our
2008 Legal Aid Days to celebrate and
promote the important work of our legal
aid providers on behalf of low-income
and vulnerable people in need. The Alliance has held these events, formerly
called Open Houses, for the past three

Supporting legal aid is a
proactive investment in the
future. Unaddressed legal
problems weaken families and
communities, intensify poverty,
and increase use of government
assistance programs. Access
to legal aid preempts a costly
spiral of social problems by
helping reduce homelessness,
unemployment, deficient
healthcare, domestic violence,
and loss of livelihood.
biennia with the goal of increasing private
giving through the Campaign for Equal
Justice and building public support in the
upcoming legislative session. Statewide
celebrations of legal aid mobilize our
supporters, foster relationships with
legislators, generate positive media attention, and help educate the public and
policymakers about the critical need.
As attorneys, we are an important part
of Washington’s ability to collaboratively
increase resources for legal aid in 2009.
October 2008 | Washington State Bar News
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Our Value
The Ultimate Distinction is Quality.
Purpose. Ability. Commitment. Performance.
These are the qualities, time and again, that deliver
consistent results. With more ways to serve your
legal team’s needs, no other resource compares.
That’s our distinction. That’s our value.
The quality of GCG.

Partner with performance.

SM

gardencitygroup.com 1-800-327-3664

The Garden City Group, Inc.®
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Workers’ Compensation ♦ Social Security Disability
We welcome and appreciate your referrals

Knowledge
Experience
Proven Results
We have been practicing Washington State Workers’
Compensation law for more than 75 years and clearly
understand the needs of our clients. Each of our dedicated trial
attorneys has years of experience in Workers’ Compensation
and Social Security disability law. Whether a worker has suffered
an industrial injury or is disabled as a result of an occupational
disease, we know what to expect and what needs to be done,
every step of the way. If your clients or friends need legal
assistance or advice regarding a Workers’ Compensation or
Social Security disability matter, we can help.
Walthew, Thompson, Kindred, Costello, & Winemiller, P.S.

phone 206.623.5311 ♦ toll free 1.866.925.8439 ♦ www.walthew.com
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Join us at one of the following events to
show your support for legal aid to help
our neighbors and communities in need
throughout Washington. Visit www.
allianceforequaljustice.org for more
information.

Defending DUIs with
Passion and Integrity
since 1969

Event Details

• October 9, 5:30 p.m. — LAW Advocates
Annual Auction, “Lawyers Take Orders” at the Bellingham Cruise Terminal in Bellingham. Special recognition:
Washington State Representative Kelli
Linville. To reserve tickets, call 360671-6079.
• October 13, 5:30 p.m. — King County
Legal Aid Day at the ACT Theatre
in Seattle. Featured speaker: former
Washington Governor Gary Locke.
• October 16, 7:00 p.m. — Lewis County
Legal Aid Day at the Veterans Memorial Museum in Chehalis. Featured
speaker: Judge C.C. Bridgewater.
• October 20, noon — Clark and Cowlitz
Counties Legal Aid Day at the YWCA
in Vancouver. Featured speaker: Washington State Supreme Court Justice
Susan Owens.
• October 23, 4:00 p.m. — Spokane
County Legal Aid Day at Patsy Clark’s
Mansion in Spokane. Featured speaker:
WSBA President Mark Johnson.
Scott A. Smith chairs the Equal Justice
Coalition and is a past chair of the Access
to Justice Board and a past president of the
King County Bar Association. He is a trial
attorney at Riddell Williams in Seattle.

Clockwise:
Douglas Cowan
William Kirk
Eric Gaston
Matthew Knauss

Refer with Confidence
Defending DUIs

♦

425.822.1220

♦

Cowanlawfirm.com

*Names have been changed to protect the clients’
confidentiality.
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Meet New WSBA President Mark Johnson
by Michael Heatherly
Seattle attorney Mark Johnson will serve as
WSBA president for the 2008–2009 fiscal year.
Johnson practices with Johnson • Flora PLLC,
where he represents plaintiffs in several types
of civil-damages cases including medical and
legal malpractice, personal injury, product
liability, and insurance bad faith. He served as
the WSBA Board of Governors representative
for the Seventh-West Congressional District
from 2003–2006 and as WSBA treasurer
in 2005–2006. He has chaired WSBA task
forces on trust account treatment of advanced
fees and the character and fitness rules. I
recently interviewed Johnson regarding his
background and key issues he is expected to
face as president. — MH, editor
Q. What do you see as the three or four biggest
issues that will face the WSBA and the BOG
during your term as president?
14

Washington State Bar News | October 2008

A. There often is a difference between the
biggest issues facing our profession and
the biggest issues on which the WSBA can
assert sufficient influence to effect change.
For example, diversity is hugely important
to our profession and not just because it is
morally correct. We are a remarkably better
bar, a much better profession, because of the
infusion of new lawyers/young lawyers from
diverse backgrounds and we cannot afford
a reversal of that trend. However, the unfortunate reality is that law school is extremely
expensive and law-school graduates today
routinely graduate with over $100,000 in debt.
I believe that will have an enormously negative impact on diversity. However, law-school
debt is not an issue over which the WSBA can
exert much influence. The same is true on the
issue of how law students are educated. Many
of us would like to see much more emphasis
placed on skills training. The law schools in
Washington are beginning to respond, but
there is a long way to go.

As far as the biggest issues over which
we do have some control, adequate funding
for the courts, civil legal aid, and criminal
public defense should, and will, remain at
the pinnacle of our priorities. The WSBA is
fortunate to participate, with multiple other
groups, in the Justice in Jeopardy Initiative
led by the Board for Judicial Administration.
The coalition has had significant success in
the Legislature during the past two budgeting years. Our Legislature has been attentive
and responsive, but this year is also a budget
year for the state. By all reports, given the
deficits that the state and counties are facing, the Justice in Jeopardy Initiative will be
hard-pressed to make additional gains. So
we need to try and hold on to what has been
earned so far.
And speaking of budgets, the BOG Budget
and Audit Committee and the Board are
continuing to work to balance the WSBA
budget. We have pared down the deficit, but
there is work to be done. In this regard, we

are going to conduct a review of all WSBA
programs. I have asked Russ Aoki, who took
over as treasurer in September, to take charge
of that process by way of a subcommittee of
Budget and Audit, which the treasurer chairs.
Russ understands that the review is a priority, and he is superbly qualified and eager to
tackle the job.
Q. What motivated you to become involved
in WSBA leadership, and what prompted you
to run for president?
A. There were three factors that got me interested in WSBA leadership: an interest in the
regulatory issues which affect the practice of
law; a desire to help sculpt the solutions to
those and other issues; and the opportunity
to do so. During my three years as a governor,
I became very invested in the organization
and its mission. I ran for president because
the issues on the horizon were compelling
to me and I wanted to continue.
Q. On certain issues, often those that are
controversial because of moral principles
involved, some WSBA members oppose the
BOG taking an official position, even though
the issue affects the practice of law. Because
WSBA membership is mandatory, it may
appear that the BOG is speaking for all members, including those who have an opposing
personal view. The same-sex marriage issue
is a good recent example. How do you resolve
the conflict between the BOG’s desire to take
positions on behalf of the Bar and the fact
that many Bar members may dissent?
A. Nearly every issue has some political or
social component. Simply because such an
element is present doesn’t mean that the BOG
should not take a position on it if the issue is
found by the BOG to affect the administration of justice or the practice of law. That
standard, set out in GR 12, is the touchstone,
and it has been my experience that the Board
understands and accepts its responsibility to
adhere to that standard. For some things, like
court rules, GR 12 compliance isn’t disputable. But if an issue may reasonably be viewed
to be outside of GR 12, the BOG takes a vote
on whether it is or is not, before voting on
the substantive question. On an issue that
involves feelings as intense as those surrounding marriage equality, many members will be
unhappy with the vote, whatever it is. That
does not mean that the Board should duck
contentious questions. Leadership is defined
by resolving, not avoiding, tough issues.
Q. When you have time away from practicing

law and your role with WSBA, what personal
activities do you enjoy?
A. Not many typical “Pacific Northwesterner”
types of things. I have never slept in a tent and
I honestly don’t understand hiking as a hobby.
Many years ago I bought a kayak and sold it
after several years; it was never in the water.
The store tag was still on it, in fact. I am a city
kid and if I have a chance to get away (other
than the occasional beach vacation) I like to
go to a bigger city. My wife, Stephanie, and I
have spent three of the past four Christmases
and New Years in Paris. Baseball is a real
passion for me. The license plate on my car
is “08Cubs” in honor of the last Chicago Cubs
World Series win in 1908. Aside from that,
it’s reading and chess — the latter almost
exclusively on a computer — and trying to
keep our 19-year-old cat, Gaijin, around for
another year or two.
Q. Do you have one goal that is your highest
priority for your presidency? If so, what is it
and how do you plan to achieve it?
A. Since the question is limited to one goal, I
am tempted to limit my answer to that which
Casey Stengel, the former manager of the New
York Yankees, gave as his goal in managing
a baseball team. Casey said the goal was to
keep the 13 guys who hate you away from
the 12 who are undecided. That would be a
good goal to achieve, but our membership
numbers, which are closer to 30,000, make
that proposition somewhat unwieldy.
In truth, there is far too much pending
to think in terms of a single priority. My job
description is chief policy-making officer, not
policy maker — that’s the BOG’s job — and
spokesperson for the WSBA. I chair the BOG
meetings but I don’t vote unless there is a tie,
and no president is particularly enamored of
being enfranchised. Certainly balancing the
budget, planning for the Bar’s financial future,
conducting a program review, reviewing and
redrafting the WSBA Bylaws where necessary, and supporting the Justice in Jeopardy
Initiative and our other legislative initiatives
are priorities. We have a legislative conference call every week when the Legislature
is in session. The Board has to vote on more
than 20 changes recommended by an ABA
consultation team brought in to review our
discipline system, and those will have to be
spread out over the year. There will undoubtedly be court, professional conduct, and
other rule changes to consider. If the Supreme
Court tells us to implement the Practice of
Law Board’s legal technician proposal, we
will need to re-order our finances to accom-

modate a significant new program which will
include staffing, testing, and discipline. The
Board will be occupied, to say the least.
Q. The majority of WSBA members have
little involvement in the organization beyond
paying their annual fees. What would your
pitch be to get those members more involved?
What’s in it for them?
A. I can’t criticize lawyers for not being involved in WSBA governance. It is a personal
decision. Our profession is also a business,
and it can be a very difficult one. Family life
and making a living have to come first. But for
me, I can honestly say that some of the closest friendships I have made have been with
people with whom I have served on the WSBA
Board. And I get a great deal of satisfaction
from working through problems, particularly
the regulatory issues, and helping to resolve
them. Finally, I think the knowledge I have
gained has made me a better lawyer.
Q. Who is the one person who had the biggest
overall positive influence on you?
A. I can’t point to one person, but if I can
have several, I can answer it. The answer is
undeniably the children with cerebral palsy
who I have represented. They have taught
me more about courage, character, and coping with severe adversity than I can possibly
quantify. It is impossible to work with these
kids and not feel incredibly humbled. In my
mind, they define beauty.
Q. What is the most important lesson you
have learned as a lawyer that they didn’t
teach you in law school?
A. That we all have the same number of clients
and that number is one. Let me explain. Our
clients generally do not want to know how
busy we are or how important we may think
we are. They are entitled to our undivided
loyalty, but they also want our undivided
attention. Almost universally, a lawyer cannot make a living on one client. So we have
to instill realistic expectations in each client
by honestly and openly communicating
the realities of time, expense, and potential
results.
Q. The Practice of Law Board’s proposal to
allow licensed legal technicians to perform
some lawyer-like work in family law cases
became a “hot-button” issue and resulted in
some acrimony between the POLB, the BOG,
and others. Would you oppose similar efforts
in other areas of practice? Would you support
October 2008 | Washington State Bar News
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any expansion of non-lawyer practice in order
to increase access to the justice system?
A. It is important for our members to know
that while the Board of Governors is the
policy-making body for the WSBA, the ultimate arbiter on this issue and most others is
the Supreme Court. They are expected to let
us know by the end of the year what we will
be doing. Personally, I have never supported
the POLB’s legal technician proposal, and
by the time this interview is published, we
will probably know what the BOG thinks
about it. You are correct that the proposal
has resulted in tension between groups who
generally have the same goals. But that is

often an unfortunate reality when people feel
passionately about an issue. I have several
problems with the proposal, which [BOG
member] David Heller and I set out in detail in
the July 2008 Bar News. In sum, the proposed
program would not increase access to justice.
The economic model is flawed.
In addition, there are inherent problems in
allowing people whose scope of permissible
services is (for good reasons) circumscribed
to take legal matters they may not be able to
complete without lawyer assistance. It also
strikes me as elitist and divisive. We would
be institutionalizing the idea of separate
but unequal justice for certain clients, while
the practices of lawyers who have high-end

clients would be protected. To the extent that
work is lost to lawyers, it would be the rural
lawyers, young lawyers, and lawyers whose
practices may not attract high-end clients
who will bear the brunt of the economic consequences. I much prefer that we continue to
work with the Alliance for Equal Justice, the
ATJ Board, the Justice in Jeopardy Initiative,
and other groups for additional funding for
the Northwest Justice Project clinics and
Columbia Legal Services, among others. We
need to support the pro bono programs that
several county and local bar associations
operate quite effectively — I think the last
statistic is that there are about 21 of those
programs — and the Greater Access and
Assistance Program.
Q. Like many businesses and organizations
today, the WSBA faces projected budget
shortfalls and belt-tightening. It appears the
economy will remain sluggish into at least
next year, and inflation remains a concern.
The WSBA also faces a significant increase
in office-space costs when the current belowmarket lease expires in less than 10 years.
Looking into your crystal ball, tell us whether
the WSBA will still be providing the services
it does today and whether the annual license
fee will remain affordable for all lawyers.

We Know

Eastern
Washington
Yakima Ellensburg Sunnyside

Referrals and Associations
Invited
509.575.1588
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A. To be honest, anything I say would be a
guess. The WSBA has been charged by the
Supreme Court with certain mandatory functions. For example, we must give a bar exam,
evaluate character and fitness, and operate a
disciplinary system. The disciplinary system
alone accounts for over $4 million of our
budget. We must perform those functions
and, although the bar exam is revenueneutral, the costs are rising. The discussion
has started on whether we should work to
create an adequately funded foundation and
move some of our discretionary programs
into that. We have already begun the process
of saving money to use at the end of our current lease. We have $2.5 million in a facilities
reserve account, but we need to grow that
significantly in the event we have to move and
build out new space. It is not out of the realm
of possibility that we may need to move out
of downtown Seattle.
To me, the mandatory functions comprise
the skeleton, the infrastructure of the WSBA.
But the body of the Bar is our discretionary
programs: diversity programs, including the
WSBA Leadership Institute; the Law Office
Management Assistance Program; Lawyer
Assistance programs, and others. I would
prefer that our Bar remain a body and not
become a skeleton.
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New WSBA President-Elect and Governors:
Ready to Serve on Day One
Salvador A. Mungia,
2008–2009 President-Elect
Tacoma attorney Salvador Mungia received
his bachelor’s degree from Pacific Lutheran
University and his law degree from the
Georgetown University Law Center. Since
1986, Mungia has been with the firm of Gordon, Thomas, Honeywell, Malanca, Peterson
& Daheim, where he is now a partner.

Mungia has served on the Board of Directors for LAW Fund (including a two-year term
as president of the Board), and as president of
the Tacoma-Pierce County Bar Association.
He is a past chair of the WSBA Bar Leaders
Conference Planning Committee, and was
a lawyer representative to the Ninth Circuit
Judicial Conference from 2003 through 2005.
He has spoken at many continuing legal
education seminars for various organizations,
including the WSBA, the Tacoma-Pierce
County Bar Association, and the Washington State Trial Lawyers Association. He has
also served on the Board of Directors of the
Lawyers’ Committee for Civil Rights Under
the Law. Earlier this year, he was awarded
the Bertha M. Snell Award and Outstanding
Service Award, both by the Tacoma-Pierce
County Bar Association. He was named in
2005, 2006, and 2008 by Washington Law and
Politics magazine as a “Super Lawyer.”
Mungia is a past commissioner of the
Tacoma Human Rights Commission; has
served on the Grand Cinema Board of Directors; and is currently serving as a director for
18
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by Stephanie Perry

the Palmer Minority Scholarship Foundation.
He is a past board member of the ACLU of
Washington and has been a cooperating
attorney with the ACLU since 1986.

Loren S. Etengoff, 3rd District
Loren Etengoff graduated from the State
University of New York at Buffalo. He received his law degree from Gonzaga University School of Law. In 1982, Etengoff moved
to Vancouver, Washington, where he served
as a partner in a three-person firm until June
2006, when he opened his own practice. He
has been actively involved with the Washington State Trial Lawyers Association, where
he served on the Board of Governors and on
development committees. He is a member
of the American Association for Justice and
the Clark County Bar Association.

Etengoff lives in the Vancouver area with
his wife and children. He is a past board
member of the Evergreen School District
Foundation. He has managed and coached
both youth and adult soccer teams while
serving on the board of the Evergreen Soccer Club and the Clark County Youth Soccer
Federation.

Patrick A. Palace, 6th District
Patrick Palace received his bachelor’s degree from the University of Washington in
International Business and his law degree
from Loyola University of Chicago School of
Law in 1991. He opened the Palace Law Of-

fices in 1995, a firm that emphasizes workers’
compensation, Social Security, and personal
injury matters.
Palace is a past-president of the WSBA
Young Lawyers Division, and has served on
a number of WSBA committees, including
the Public Legal Education Workgroup Task
Force and the WSBA President’s Advisory
Committee created to promote judicial independence. He moderated and produced
two television series designed to help citizens
understand the law. “LawTalk” was funded by
the WSBA and was recognized by the ABA
with its Outstanding Public Service Award.
The “People’s Law School,” which aired statewide, also earned an Outstanding Public Service Award. He has served nine terms on the
Washington State Trial Lawyers Association
Board of Governors and has chaired or served
on many of its committees. He is active in the
Tacoma-Pierce County Bar Association and
is currently serving on their Judicial Qualifications and Bar Convention committees.

Catherine L. Moore, 7th-East
District
Catherine Moore received her bachelor’s
degree in political science from the State University of New York, and her law degree from
Albany Law School. From 1988–1992, she was
an attorney for The Defender Association,
in Seattle, then went into solo practice. As a
legal adviser for the New Zealand Ministry of
Consumer Affairs from 1999–2001, she was a

national advocate for Maori, Pacific Islander,
and low-income consumers. She was the
managing family law attorney for the King
County Bar Association from 2002–2003,
leaving to serve as a tribal court judge. Moore
currently serves as commissioner pro tempore
for the King County Superior Court.

founding member of the WSBA Leadership
Institute Advisory Board, has served on the
WSBA’s Amicus Brief Committee and Rules
of Professional Conduct Committee, and
has served as chair of the WSBA Civil Rights
Committee. Washington Law & Politics readers voted him a “Rising Star” in the legal
profession in 2002 and 2003.

Carla C. Lee, At-large WYLD

Moore has been active in the WSBA,
serving on the Pro Bono and Legal Aid
Committee, the Mediation Panel, and the
Hearing Officer Panel, and was appointed to
the Judicial Selection Task Force. In addition,
she currently serves as a board member for
Perinatal Treatment Services of Washington; chairs the King County Municipal
League Candidate Evaluations Committee;
volunteers with the Washington State
Coordinated Campaign Voter Registration
Project and the Washington Campaign for
Clean Elections; and serves as a Washington
Judicial Selection Coalition member. Moore
was honored with the King County Bar
Association President’s Award in 2002, and
the New Zealand Deputy Prime Minister’s
Recognition in 2001.

Bar Association and the WSBA; he has also
served as a trustee of the King County Bar
Association. He is a member of Mercer
Island Rotary and the Board of Directors
of Northwest Center, and in 2006, he was
appointed by Governor Christine Gregoire
as a commissioner of the Washington State
Lottery. During his term of service on the
Board of Governors, Comstock will celebrate
50 years of membership in the WSBA; he will
be the first sitting member of the Board of
Governors to do so.

Carla Lee received undergraduate degrees in
English and Philosophy from the University of
Washington, and her law degree from Seattle
University School of Law. She is a solo practitioner in Seattle.

Anthony D. Gipe, At-large

Brian L. Comstock, 8th District

Anthony Gipe studied at the Monterey
Institute of Foreign Languages/Defense
Languages Institute, where he received his
accreditation in Russian Languages and
Culture. He served for seven years in the
United States Navy as a Russian-language
interpreter and intelligence analyst. He
earned a bachelor’s degree in Comparative History of Ideas from the University of
Washington and received his law degree
from the University of Washington School
of Law. He is currently a senior associate at
the firm of Sheer & Zehnder.

Brian Comstock received his bachelor’s
degree magna cum laude from the University of Washington. Following a two-year
tour of duty as an officer of the United
States Army Counter-Intelligence Corps, he
received his law degree from Harvard Law
School. Returning to Seattle, he entered
private practice with Roberts & Shefelman,
eventually becoming its managing partner,
and later headed the business practice
group at Short Cressman & Burgess.
From 2004–2006, he taught as an adjunct
professor at the Seattle University School
of Law and the Albers School of Business
and Finance, and set up a new course for
third-year law students entitled Advising
Private Companies. In 2006, he and his son,
John L. Comstock, formed The Comstock
Law Firm, PLLC, in Bellevue.
Comstock has been active in the Business,
Securities, and Tax sections of the American

Gipe has been active in the King County
Bar Association, the Washington Employment Lawyers Association (where he served
as a board member), and the Lesbian and
Gay Law Society of Washington. He is a
founding board member of QLaw, the Gay,
Lesbian, Bisexual and Transgender (GLBT)
Bar Association of Washington. He is a

Lee is a member of the Access to Justice
Board Technology Committee, and has served
on the WSBA Amicus Brief Committee, and
the WSBA Pro Bono and Legal Aid Committee.
In addition to her involvement at the WSBA,
she is also the co-vice-president of membership for the Washington Women Lawyers
State Board; treasurer of the Loren Miller Bar
Association; and an at-large board member
of Washington Lawyers for the Arts. She has
volunteered her time with King County Bar
Association Volunteer Legal Services; served
as chair of professional development and
co-chair of the Young Lawyers Committee
Mentor Program with the Loren Miller Bar Association; and served as the co-vice-president
of professional development for Washington
Women Lawyers. Lee also took a leadership role in the development of the Breast
Cancer Legal Resources Guide — Washington (www.wsba.org/public/breastcancer
legalresource.pdf). She has been honored with
the 2005 Chapter Member of the Year Award
from King County Washington Women Lawyers; the 2007 Loren Miller Bar Association’s
President’s Award; and the 2007 Washington
Women Lawyers State Board Member of the
Year Award.
Stephanie Perry is the WSBA communications
specialist/website editor and can be reached at
stephaniep@wsba.org.
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The Pinkerton Doctrine, Affiliative
Liability, and Mediate Causation

Pinkerton Doctrine Applied to
Civil RICO Conspiracy Litigation

Does fusing Pinkerton with civil complicity
embolden litigants to obtain redress from those
who agree to commit RICO offenses, as well as from
those who actually perpetrate them?

T

by Dean Browning Webb

he Pinkerton1 Doctrine is a rule of criminal conspiracy law. Though
Pinkerton is associated with criminal prosecutions, the doctrine has
seemingly found its way into the civil 2 Racketeer Influenced and
Corrupt Organizations Act of 19703 (RICO) conspiracy 4 litigation.

This article examines Pinkerton, the evolution of the Pinkerton Doctrine, the
review and analysis of federal cases construing the doctrine, and advances malleable, practical arguments supporting its successful invocation in civil RICO
conspiracy litigation. I include an analysis of the concepts of “mediate causation”
and “affiliative liability” for purposes of rationally justifying the application of
Pinkerton, and conclude that the doctrine is judicially appropriate and legally
cognizable to advancing civil RICO conspiracy claims.

Understanding the Pinkerton Doctrine
requires a factual review. Walter and Daniel
Pinkerton, two brothers, were indicted for
both substantive and conspiratorial offenses
arising from evading federal liquor taxes.5 The
Supreme Court reviewed the case because the
jury had been instructed that it could convict
the Pinkertons of all substantive offenses
committed to further their conspiracy.6
Upholding the instructions and sustaining
the convictions, Justice William O. Douglas
concluded that the brothers were affiliated
within a conspiracy when the offenses were
committed. Justice Douglas’s cogent analysis
is both compelling and persuasive. Finding a
conspiracy to a “partnership in crime,” Justice
Douglas espoused the Pinkerton Doctrine.
That Doctrine recognizes that because
members of a conspiracy are “partners in
crime,” they are liable for acts taken by their
co-conspirators in furtherance of their joint
criminal purposes.7 The depth and scope
of the judicial treatment underpinning this
analysis is thoroughly reviewed by Professor
Susan W. Brenner in “Civil Complicity: Using
the Pinkerton Doctrine to Impose Vicarious
Liability in Civil RICO Actions.”8 Brenner
states that:
Justice Douglas based this doctrine on
two sources — a rule of proximate causation and a rule of complicity among
co-conspirators. In dissent, Justice
[Wiley Blount] Rutledge contended that
the majority’s use of the rule of complicity among co-conspirators abrogated
the historic principle that in criminal
law guilt is personal, not vicarious. But
even before Pinkerton, participation in
a conspiracy could establish liability for
crimes committed by other conspirators; this was simply a means of proving
complicity, and Justice Douglas derived
his Pinkerton holding from this rule
of complicity among co-conspirators.
The major difference between the
two doctrines is that under Pinkerton,
membership in a conspiracy gives
rise to a presumption of aiding crimes
committed to further the goals of that
conspiracy, while under the older rule
membership was evidence of complicity
but did not give rise to a presumption
( footnotes omitted).9

Pinkerton can thus be characterized as
a rule of conspiracy law that recognizes affiliative liability. Brenner’s treatment of the
subject is quite compelling:
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This act [affiliating with another for a
criminal purpose] satisfies the criteria
for imposing accountability under the
traditional criminal law standard of
personal liability: affiliating with another
for criminal purposes is a voluntary act
committed with a culpable mental state,
or mens rea, that causes a prohibited
social harm (footnote omitted). In either
of its guises, as Pinkerton liability or as
complicitous liability, this act is clearly
more culpable than the act that suffices
for imposition of vicarious liability in civil
law. . . . The only element of criminal liability that is attenuated under Pinkerton
is causation, which receives the same
treatment accorded it under the kindred
doctrine of accomplice liability. Liability
can attach under either form of affiliative
liability without showing that the affiliative act actually caused commission of
certain crimes (footnote omitted). And
because the affiliative act is a wrong in
itself, liability can attach even though
the target crime was not accomplished
(footnote omitted).10
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Affiliative liability, therefore, is judicially
recognized and appropriately applicable
to ascribe Pinkerton liability to RICO coconspirators whose offense is consummating
the illegal agreement to contravene RICO
substantive provisions.11 Brenner’s excellent
exposé on the application of Pinkerton aptly
reveals that “guilt by association” is in fact
a viable legal instrument for RICO Section
1962(d) conspiratorial liability:
Instead of abrogating “the need for a personal actus reus” as an element of liability
(footnote omitted), the Pinkerton doctrine
holds a party liable for the consequences
of a specific personal act — affiliating
with another for criminal purposes. This
act permits imposition of liability for
crimes committed by those with whom
one shares such a relationship. The nonacting party is liable for these offenses
because her criminal act of allying herself
with the acting party “caused” them to be
committed (footnote omitted).12

No rational justification militates against
employing Pinkerton in the RICO conspiratorial context.13 Its invocation is consonant with
advancing the liberal14 construction of RICO
to eradicate innumerable forms of racketeering activity and to reach those perpetrators
who occupy conspiratorial capacities who do
not actually commit the offenses.
Significant within this analysis is Brenner’s
22
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observation that “mediate causation” is a
recognized factor in situations in which one’s
acts are deemed to have “mediately caused”
an effect upon another’s conduct. The result
is the imposition of criminal liability that
comports with traditional requirements
by including the element of demonstrable
personal fault:
“Mediate causation” denotes instances
in which an individual’s actions can be
deemed to have exerted some causal effect upon another’s conduct. It resolves
the problem of attempting to identify the
extent to which one person’s acts actually
affected another’s conduct by making it
possible, under certain circumstances,
to assume a causal effect that is sufficient to support imposition of criminal
liability.15

Child abuse litigation is tough. But
it’s a little less tough if you do it daily.
For twelve years I have been
committed to providing superior
representation in child abuse cases.

“Mediate causation” and “affiliative liability” are terms evolved from Pinkerton that can
support the invocation of the Pinkerton Doctrine to civil RICO conspiracy litigation. As
discussed below, Pinkerton’s analysis melds
appropriately into civil RICO conspiracy.16
Pinkerton and RICO Conspiracy
Contrasted
Pinkerton is applied in numerous conspiracy
contexts. However, the doctrine was not
necessarily embraced in the RICO conspiracy area.17 In 1997, the Supreme Court
issued its ruling in Salinas v. United States,18
a criminal RICO conspiracy case. Salinas
chiefly expanded RICO conspiracy liability
to reach those who facilitate and further the
criminal endeavor, which, if completed,
would satisfy all of the elements of a criminal
offense. Salinas cited Pinkerton to support
this conclusion.
An example of the application of
Pinkerton, through the tenets of Salinas, is
Smith v. Berg.19 The Third Circuit in Smith
v. Berg accorded liberal construction to
Salinas, ruling Reves v. Ernst & Young 20 inapplicable to RICO § 1962(d) claims. RICO
conspiracy claims can be maintained
against a non-acting RICO co-conspirator
where a plaintiff alleges that any one RICO
co-conspirator engaged in conduct that
constitutes “racketeering activity” resulting in injury. The court found that the
Supreme Court in Beck v. Prupis 21 did not
prohibit this particular pleading approach
under RICO § 1962(d).
The United States District Court for the
Eastern District of Pennsylvania, confronted
with the incompatible arguments raised by
the defendants regarding Reves and its po-
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tential application to RICO conspiracy claims,
and in light of the Beck decision, ruled that
the issues were significantly appropriate for
certification22 before the Third Circuit:
This case presents two questions: First,
in light of the Supreme Court’s decision
in Salinas v. United States, 522 U.S. 52, 118
S. Ct. 469 (1997), may liability under the
federal Racketeer Influenced and Corrupt
Organizations Act (RICO) conspiracy
statute codified at 18 U.S.C. § 1962(d) be
limited to those who would, on successful
completion of the scheme, have participated in the operation or management of
a corrupt enterprise? Second, did the

Supreme Court’s more recent decision in
Beck v. Prupis, 529 U.S. 494, 120 S. Ct. 1608,
146 L.Ed.2d 561 (2000), limit application
of its holding in Salinas to criminal cases?
Ruling against the Appellants on both
issues, we will affirm the Orders of the
District Court for the Eastern District of
Pennsylvania. In doing so, we hold that
any reading of United States v. Antar, 53
F.3d 568 (3d Cir. 1995), to the effect that
conspiracy liability under section 1962(d)
extends only to those who have conspired
personally to operate or manage the corrupt enterprise, or otherwise suggesting
that conspiracy liability is limited to those
also liable, on successful completion of
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the scheme, for a substantive violation
under section 1962(c)), is inconsistent
with the broad application of general
conspiracy law to section 1962(d) as set
forth in Salinas.23

In Smith v. Berg, class plaintiffs named
three lending institutions and a title insurance carrier for contravening RICO §1962(d).
Those defendants were not named for
substantively contravening RICO §1962(c);
rather, the defendants were alleged to have
facilitated and furthered the wrongful activities of John Berg, a real-estate developer who
selectively targeted racial and ethnic minorities to qualify to buy distressed residential
properties in the Philadelphia area. The entity
defendants argued that they had not engaged
in any conduct constituting racketeering
activity. The district court denied their Rule
12(b)(6) motion and certified the two specific
issues identified above for interlocutory appeal in light of Beck v. Prupis.24
The Third Circuit affirmed, finding that
those entities were susceptible to RICO
conspiracy liability notwithstanding the
fact that they did not commit any act that
constituted racketeering activity. The allegations that those defendants facilitated
and furthered Berg’s felonious conduct
were sufficient to ascribe conspiratorial
liability. The Third Circuit cited Neibel v.
Trans World Assurance Co.,25 footnote 8,
as indicative that Reves may apply to RICO
conspiracy; however, Neibel’s continued
validity was seriously questioned in light
of Smith v. Berg expressly overruled Antar,
the decision Neibel based its holding upon.
Indeed, other federal courts have criticized
the Ninth Circuit’s retention of Neibel.
In 2004, the Ninth Circuit overruled
Neibel, citing Smith with approval, in United
States v. Fernandez, 26 a criminal RICO
conspiracy prosecution. More importantly,
the Ninth Circuit recognized Neibel’s legal
reasoning rested upon an earlier Third
Circuit decision, United States v. Antar,27
and that Antar was overruled by Smith,
which squarely addressed RICO conspiracy
law in light of Salinas and Beck. Affirming
the RICO conspiracy convictions, the Ninth
Circuit expressly repudiated Neibel and announced recognition of Smith as consonant
with, and complementary to, Pinkerton,
Salinas, and Beck:

www.abaretirement.com
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We now agree with the Third Circuit that
the rationale underlying its distinction
in Antar, and our holding in Neibel, is no
longer valid after the Supreme Court’s
opinion in Salinas. Accordingly, this case

presents a situation similar to Miller v.
Gammie, in which we held that “where
the reasoning or theory of our prior
circuit authority is clearly irreconcilable
with the reasoning or theory of intervening higher authority, a three-judge panel
should consider itself bound by the later
and controlling authority, and should
reject the prior circuit opinion as having
been effectively overruled.” 335 F.3d 889,
893 (9th Cir. 2003) (en banc). We adopt the
Third Circuit’s Smith test, which retains
Reves’ operation or management test in
its definition of the underlying substantive § 1962(c) violation, but removes any
requirement that the defendant have
actually conspired to operate or manage
the enterprise herself. Under this test,
a defendant is guilty of conspiracy to
violate § 1962(c) if the evidence showed
that she “knowingly agree[d] to facilitate
a scheme which includes the operation or
management of a RICO enterprise.” Smith,
247 F.3d at 538.28

for substantive crimes committed by other
confederates of a conspiracy, can successfully be employed as an effective instrument
to encourage and allow civil RICO plaintiffs
to hold “deep pocket” parties liable for RICO
contraventions.32
Fusing Pinkerton with civil complicity emboldens litigants to obtain redress from those
who agree to commit RICO offenses, as well
as from those who actually perpetrate them.
This fusion of postulates will generate two
results. One result is that offenders, especially
corporate and other artificial entities, will not
be able to immunize or insulate themselves
from RICO co-conspiratorial liability by
interposing their agents to commit acts that

they have sanctioned. The other result is
that those who have been injured by RICOviolative conduct can pursue redress from
all who contributed to its commission. This
advances both the policies of making victims
of such activity whole and of ensuring that its
beneficiaries suffer for the consequences of
their unlawful actions.33
The most difficult part of employing the
Pinkerton Doctrine34 is pleading conspiracy35
with the specificity required by the Federal
Rules of Civil Procedure.36 For civil litigants
who can satisfy this burden, the Pinkerton
Doctrine is an effective instrument for imposing conspiratorial RICO liability upon parties
who might otherwise avoid it.37

The Ninth Circuit’s explicit repudiation
of Neibel clarified the proper application
and construction of Pinkerton, Salinas, Beck,
and Smith:
Relying on the governing case in this
circuit on RICO conspiracy, Neibel v.
Trans World Assur. Co., 108 F.3d 1123 (9th
Cir.1997), Schoenberg asserts that she
cannot be convicted for conspiracy to
violate RICO if she did not agree to direct
the enterprise’s affairs. We conclude that
Neibel is no longer good law because it is
inconsistent with subsequent Supreme
Court precedent. Under the appropriate
test outlined in Salinas v. United States,
522 U.S. 52, 62, 118 S.Ct. 469, 139 L.Ed.2d
352 (1997), the evidence presented at trial
was sufficient to support Schoenberg’s
conviction under § 1962(d) for conspiracy
to violate § 1962(c).29

Fernandez advances the principle of
Pinkerton by adopting a comprehensive ruling whose malleable elasticity is consistent
with conspiracy law. The ruling is consistent
with Brenner’s30 treatment of “mediate
causation,” and its applicability to Pinkerton
in the civil RICO conspiracy context. Smith
furthers that application.31
Conclusion

The Pinkerton Doctrine is justiciably appropriate to, and commensurately supportive
of, civil RICO conspiracy litigation. Pinkerton,
which imputes co-conspiratorial liability
October 2008 | Washington State Bar News
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NOTES
1. 328 U.S. 640 (1946).
2. See Brunswick Corp., Mercury Marine Div., v. E.A.
Doyle Manufacturing Co., 770 F. Supp. 1351, 1372
(E.D. Wis. 1991), where the court recognized application of Pinkerton in a civil RICO jury trial:
Even if an individual defendant could have
proven he never used the mail or wire
communications, a conspirator is responsible for offenses committed by his fellow
conspirators, United States v. Troop, 890 F.2d
1393, 1399 (7th Cir.1989); Pinkerton v. United
States, 328 U.S. 640, 647, 66 S.Ct. 1180, 1184, 90
L.Ed. 1489 (1946), and the jury unanimously
found that each defendant was a member of
the conspiracy.
		 770 F. Supp. at 1372.
3. 18 U.S.C. §§ 1961–1968 (2003).
4. RICO § 1962(d) proscribes conspiring to contravene any provision of § 1962. Outsiders and
lower echelon employees who fail the operation
and management test for participation in the
enterprise under § 1962(c), may nonetheless be
liable as co-conspirators under § 1962(d): “There
is no rule requiring the government to prove that
a conspirator knew of all criminal acts committed by insiders in furtherance of a conspiracy . . .
[t]o be convicted as a conspirator, one must be
shown to have possessed knowledge of only the
general contours of the conspiracy.” See United
States v. Zichettello, 208 F.3d 72, 99 (2nd Cir. 2000)
(holding § 1962(d) does not require that defendant
take part in managing or directing enterprise’s
affairs); Brouwer v. Raffensperger, Hughes & Co.,
199 F.3d 961, 967 (7th Cir. 2000) (holding § 1962(d)
does not require defendant agree to personally

participate in the operation and management
of an enterprise, but one must knowingly agree
to perform services of a kind which facilitate
activities of those who are operating enterprise
in an illegal manner), cert. denied, 120 S. Ct. 2688
(2000); United States v. Castro, 89 F.3d 1443, 1452
(11th Cir. 1996) (holding Reves “operation and
management” test does not apply to convictions
under § 1962(d)). But see Neibel v. Trans World
Assurance Co., 108 F.3d 1123, 1128 (9th Cir. 1997)
(holding liability attaches under § 1962(d) where
a defendant conspires to operate or manage an
enterprise, but not where the defendant conspires
with someone who is operating or managing an
enterprise).
			 Thus, a defendant not guilty of the substantive
offense may still be convicted of conspiracy if
there is proof of an agreement to commit the
substantive crime. See e.g., Smith v. Berg, 247 F.3d
532 (3rd Cir. 2001) (holding defendant could be
convicted of conspiracy to violate RICO even
though he could not be charged with committing
a substantive predicate act).
5. Pinkerton v. United States, 328 U.S. 640, 641 n.1
(1946).
6. 328 U.S. at 642, 645 n.6. According to the Supreme
Court, this was critical to Daniel because Walter
committed the substantive offenses while Daniel
was incarcerated. 328 U.S. at 648.
7. 328 U.S. at 642, 644, 646–647. The Pinkerton
Doctrine meant that Daniel was liable for the
substantive offenses committed by Walter during
Daniel’s incarceration. 328 U.S. at 651.
8. 81 Kentucky Law Journal 369 (1992–93).
9. Ibid. at 385.
10. Brenner, “Of Complicity and Enterprise Criminality: Applying Pinkerton Liability to RICO Actions,”
56 MO. L. Review 931, 963-964.
11. Ibid. at 963-964, 968-978.
12. Ibid. at 953-957, 961-962.
13. Ibid. Brenner’s specific analysis warrants recitation here. A civil RICO plaintiff can properly plead
a Section 1962(d) conspiracy claim by reviewing
Salinas and this particular review of Pinkerton’s
“mediate causation” construction:
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Imposing liability under Pinkerton when a
defendant’s conduct is insufficient for the
imposition of liability under [United States
v. Peoni, 100 F.2d 401 (2d Cir. 1938)] gives
rise to an apparent paradox: by allowing
complicity in substantive offenses to be
presumed from membership in a conspiracy,
Pinkerton seems to abrogate one prong of the
Peoni standard and predicate liability upon
the mere act of associating oneself with a
criminal venture. Because Peoni requires
association plus an affirmative act of participation in the venture’s criminal affairs,
Pinkerton seems open to the objection that
it implements a crippled form of aiding and
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abetting liability, a kind of “guilt by association” (footnote omitted).
That objection can be overcome, and
Pinkerton and Peoni can be reconciled, if
they are construed as addressing two different forms of complicity liability. In this
perspective, one can incur complicitous
liability in either of two ways: (a) by engaging in conduct that is designed to further
the success of a criminal venture, or (b) by
entering into the agreement that constitutes
such a venture ( footnote omitted). The gravamen of complicitous liability is the act of
affiliating oneself with a criminal endeavor.
Pinkerton and Peoni enunciate the tests
used to determine if there has been such
an act under either of the alternatives given
above: ( footnote omitted) Peoni addresses
the first — affiliation by conduct designed
to aid the venture; Pinkerton addresses the
second — affiliation by agreement.
Under Pinkerton, a prospective defendant indicates her desire to affiliate with a
criminal venture; the process is analogous
to executing a contract, although usually
not so formal. In the hypothetical above [X
conspires with A, B, and C to import drugs
into the United States. Assume that X does
nothing thereafter to further the goals of the
conspiracy, but also does nothing to terminate her involvement in it. Under Pinkerton,
if A, B and/or C carry out their plan and
actually import illegal drugs into this country, X can be convicted of substantive drug
offenses based upon that importation even
though she did not personally participate
in it. The rationale for this liability remains
to be considered, but her liability under
Pinkerton is assured because (a) she joined
a conspiracy to import illegal drugs, and (b)
the substantive offenses were committed in
furtherance of the goals of that conspiracy
(footnote omitted)], X incurs Pinkerton liability by entering into a criminal contract
with A, B, and C, and this contract defines the
limits of her liability for substantive offenses.
Because these contracts are by definition sub
rosa, the government is unlikely to be able
to offer direct proof of their terms. Once it
proves the existence and general tenor of
such an agreement, however, it is reasonable
to put the onus on a defendant to show that
particular crimes were outside the scope of
her agreement.
Under Peoni, there is no contract — the
act of affiliating with a criminal undertaking
is implicit in conduct that is engaged for the
purpose of supporting the affairs of such an
undertaking. The factual predicate for this
type of liability is more ambiguous, as it is
possible to engage in conduct that promotes
28
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the goals of a criminal undertaking without
meaning to do so. For that reason, this type
of complicitous liability requires that one “associate” herself with a criminal venture and
that she, herself, perform some affirmative
act “in furtherance” of the goals of that venture as the predicate for liability ( footnote
omitted). Requiring both is intended to overcome the ambiguity inherent in predicating
criminal liability upon conduct that may or
may not be criminal in and of itself ( footnote
omitted). This is why juries are not allowed
the luxury of a Pinkerton-style presumption
in determining accomplice liability; instead,
they must weigh the evidence of “association” plus “participation” and decide whether
it is sufficient to establish this type of liability
as to certain offenses ( footnote omitted).
Although American law is loath to
predicate criminal liability upon “affiliation”
( footnote omitted), this concept accurately
denotes the concern that underlies both
Peoni and Pinkerton. That concern is with
a peculiar type of criminal act — the act of
aligning with another or others to achieve
some unlawful purpose ( footnote omitted).
This concern was not created by the forces
that shaped federal criminal law in this century, but it has been exacerbated by them
( footnote omitted).
14 . Title 18 United States Code Section 1964(a).
15 . Supra note 10 at 974-975, nn. 189–190 (1991).
Brenner cites to “mediate” as an antonym for
immediate. See, e.g., Webster’s New International
Dictionary of The English Language 1526 (2d ed.
unabr. 1955) (mediate denotes “an intervening
cause . . . not direct or immediate”).
16 . As analyzed, infra, Pinkerton equally applies to civil
RICO §1962(d) conspiracy claims, by interpretation of the RICO Liberal Construction Clause.
17. Supra note 2.
18. 522 U.S. 52 (1997).
19. 247 F.3d 532 (3rd Cir. 2001).
20. 507 U.S. 170 (1993).
21. 529 U.S. 494 (2000).
22. 28 U.S.C. § 1292(b).
23. 247 F.3d at 534.
24. 529 U.S. 494 (2000).
25. 108 F.3d 1123 (9th Cir. 1997).
26. 388 F.3d 1199 (9th Cir. 2004).
27. 53 F.3d 568, 581 (3rd Cir. 1995).
28. 388 F.3d at 1229.
29. 388 F.3d at 1229.
30. Supra note 10 at 953-957, 961-962.
31. 388 F3d at 1229. The Ninth Circuit’s analysis in
reversing its prior position is noteworthy. Examining RICO conspiracy law, in both criminal and civil
contexts, Fernandez is consonant with Pinkerton
and Smith.
32. Brenner, “Civil Complicity: Using the Pinkerton
Doctrine to Impose Vicarious Liability in Civil

33.

34.

35.

36.

37.

RICO Actions,” 81 Kentucky Law Journal 369, 421
(1992-93).
Blakey, G. Robert, “The RICO Civil Fraud Action in
Context: Reflections on Bennett v. Berg,” 58 Notre
Dame L. Rev. 237, 265-80 (1982).
Another pleading consideration is advancing
Pinkerton in the context of aiding and abetting a
RICO conspiracy. The Seventh Circuit recognized
aiding and abetting of a RICO conspiracy in
the federal drug conspiracy context. See United
States v. Gonzalez, 933 F.2d 417, 442-443, 444 (7th
Cir.1991) (Pinkerton Doctrine analyzed in conjunction with aiding and abetting, citing United
States v. Galiffa, 734 F.2d 306, 311 (7th Cir. 1984)
(aiding and abetting a conspiracy).
Pleading considerations also reveal that a conspiracy to aid and abet a RICO substantive offense
is recognized. The Ninth Circuit recognized a
conspiracy to aid and abet a substantive offense
in a RICO/drug conspiracy criminal prosecution.
United States v. Shryock, 342 F.3d 948, 969 (9th
Cir. 2003). Notably significant is that Shryock is a
federal RICO prosecution related to United States v.
Fernandez, 388 F.3d 1199 (9th Cir. 2004)(overruling
Neibel v. Trans World Assurance Co., 108 F.3d 1123
(9th Cir. 1997), adopting Smith v. Berg, 247 F.3d 532
(3rd Cir. 2001).
Federal Rules of Civil Procedure 9(b). Federal
courts disagree whether RICO conspiracy pleading is governed by Rule 9(b). See In re National
Mortgage Equity Corporation Mortgage Pool Certificates Securities Litigation, 682 F. Supp. 1073,
1093-94 (C.D. Calif. 1987) (RICO conspiracy
pleading not subject to Rule 9(b)). See also In re
National Mortgage Equity Corporation Mortgage
Pool Certificates Securities Litigation, 636 F. Supp.
1138 (C.D. Calif. 1986) (same); Compare Atlantic
Gypsum Co. v. Lloyds Int’l Corp., 753 F. Supp. 505,
511-12 (S.D.N.Y. 1990) (Rule 9(b) applies to RICO
conspiracy pleading) with In re Crazy Eddie Securities Litigation, 747 F. Supp. 850, 853 (E.D.N.Y. 1990)
(RICO conspiracy pleading not subject to Rule
9(b)). Blake v. Dierdorff, 856 F.2d 1365 (9th Cir.
1988) (RICO conspiracy pleading governed by Rule
9(b)). But see 11 Wright & Miller, Federal Practice
& Procedure, Civ.2d § 1251.1, RICO Act, p. 343,
footnote 14, Conspiracy claims not to subject to
Rule 9(b) (see cases identified therein). See Wilson
v. Toussie, 260 F. Supp.2d 530, n.5 (E.D.N.Y. 2003)
(court declined to dismiss home buyers’ RICO
conspiracy claim premised upon grounds the
claim was not pleaded with Rule 9(b) sufficient
particularity; Rule 8(a) applies to RICO conspiracy
claim); and Toto v. McMahon, Brafman, Morgan
& Co., Case No 93 Civ 5894, 1995 US Dist LEXIS
1399, [1995 Transfer Binder] Fed Sec L Rep (CCH)
¶98,639 (S.D.N.Y. Feb 7, 1995) (court explicitly and
succinctly stated that a RICO § 1962(d) conspiracy
claim does not have to meet the FRCP 9(b) pleading strictures).
Supra note 10 at 1012-1013 (1991).
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While the matter was on appeal, we
commenced proceedings to enforce
the judgment. We proceeded to levy on
plaintiff ’s claim against our client, i.e.,
we levied on the claim that had been litigated and tried, and was then pending on
appeal. At the sheriff ’s sale of the claim,
our clients purchased the claim through
a credit bid, i.e., they bid the amount
owed by plaintiff on the judgment at
issue. There being no other bidders, our
clients purchased the plaintiff ’s claim.
Our clients proceeded to substitute in for
the opponent in the appellate proceedings. We then moved for a dismissal of
the appeal, which motion was granted,
and the court of appeals never reached
the merits of the case.
This article presents the legal authorities that permit the use of the foregoing
tool. It then explores briefly the limitations on the tactic’s use, including one
set forth in the case of Paglia v. Breskovich
and potentially applicable equitable principles and public-policy concerns.
Legal Authorities That Allow
Execution on the Opponent’s Claim

Levying on the Opponent’s
Claim Against Your Client

A little-known tool to use when defending
against a claim

T

by John H. Chun and Denise L. Ashbaugh

his article addresses an interesting but apparently little-known
litigation tool: enforcing a judgment against an opponent by
levying on the opponent’s claim against your client. We employed this tool just last year.1
How We Did It

Our clients were defendants in a breach of commercial contract action.
The matter proceeded to trial, where our clients prevailed. The contract at
issue included a fee-shifting provision, and the court awarded our clients
attorney fees and costs. This award was reduced to a judgment. The plaintiff
appealed but did not pay the judgment amount, claiming that it was judgment proof, and did not post any security to stay enforcement.
30
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When any judgment of a court of this
state requires the payment of money or
the delivery of real or personal property,
it may be enforced by execution. 2 All
property, real and personal, of a judgment debtor that is not exempted by
law is subject to execution.3 Washington
courts have recognized the breadth of
the judgment enforcement laws and have
allowed execution on such property as
unliquidated tort claims.4 To be sure, it is
clear that a party may enforce a judgment
by levying on the judgment debtor’s claim
or cause of action.
Regarding the issue whether a party
may execute on its opponent’s claim
against the party, the 1924 Washington
State Supreme Court case of Johnson v.
Dahlquist is on point.5 In that case, the
plaintiff sued the defendants on a claim of
indebtedness and obtained a judgment.
On appeal, the judgment was vacated
and the matter remanded for a new trial.
Costs were thus awarded to defendants,
who then sought to enforce this award
by executing on plaintiff ’s claim against
them. Plaintiff moved to quash the levy,
arguing, inter alia, that the asset at issue
was the very indebtedness due from those
making the levy. The Supreme Court
rejected this argument as follows:
But it is contended that the [defen-

dants] should not be permitted to
levy upon that which they themselves
owe to the judgment debtor. But why
not? It is property. It is capable of being transferred. It is capable of being
converted into a judgment which is
subject to execution. It is an asset of
the judgment debtor, and why should
not his assets, whatever their nature,
be taken to satisfy a judgment? We
cannot see any logical reason why such
property should not be levied upon.

Johnson’s 84-year-old holding remains
intact today. Thus, under Washington
law, one may levy upon that which they
themselves allegedly owe to the judgment debtor. Given the foregoing, one is
naturally led to consider the logical extensions of this tactic. As the next section
discusses, equitable principles somewhat
limit the tactic’s use. So, too, may certain
public-policy principles.

such practice was prohibited by the Code
of Professional Responsibility, CPR 5, DR
5-103(A).7
Second, he noted that if the attorney
acquires such an interest in order to win
the lawsuit by means other than on the
merits, the action “borders on abuse of
legal process.”8 He noted: “This is particularly true where a great disparity exists
between the potential value of the cause
of action levied upon as compared with
the amount of the judgment debt.”
We believed that our clients’ matter was
distinguishable from the facts of Paglia in
several material respects. First, counsel for
our clients did not levy on the plaintiff ’s

claim; rather, our clients did so. Second,
in our case, the plaintiff had the benefit of
a trial and lost; in Paglia, Breskovich had
not reached trial. Third, in our case, the
plaintiff had the option of posting security
to stay execution; in Paglia, Breskovich
apparently lacked this option.
Finally, our clients arguably had equity
on their side. They had prevailed at trial
and had obtained an award of attorney
fees and costs, which were not likely to be
paid by the plaintiff, which was claiming
to be judgment proof. If our clients had
not been allowed to levy on the claim, and
if they had then proceeded to prevail on
appeal, notwithstanding the fee-shifting

Limitations on the Use of the
Tactic: The Paglia Case, Equity,
and Public Policy

Paglia v. Breskovich. The 1974 Court of
Appeals case of Paglia v. Breskovich addresses a limitation to the foregoing tool.6
There, the plaintiff, John Breskovich, sued
defendant, Martinolich Shipbuilding Corporation (Martinolich), alleging breach of
contract. Martinolich’s lawyer, John Paglia,
obtained by assignment the judgment of a
third party against Breskovich. Paglia, then
sought to enforce the judgment against
Breskovich, and levied on Breskovich’s
claim against his client, Martinolich. The
trial court denied Breskovich’s motion
to set aside the sheriff ’s sale, apparently
under the impression that it lacked the
discretion to do so. The Court of Appeals
reversed, holding that the trial court
possessed inherent supervisory power to
set aside the sheriff ’s sale, where the bill
of sale effectively deprived the judgment
debtor on an opportunity to establish his
claim. In effect, the court held that a trial
court possesses the discretion to block
such a tactic when it would lead to an
inequitable result.
In a concurring opinion, Chief Judge
Pearson made a number of interesting additional points, including the following:
First, he indicated that “[p]ublic policy
should not condone the action of counsel
for one party to a lawsuit in acquiring
ownership of the interest in the lawsuit
of the client adversary” and noted that
October 2008 | Washington State Bar News
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provision in the contract at issue, they
would likely not have been able to recover
their existing award of fees and costs or
any additional expenses of the appeal, as
there was no posted security. In effect, we
believed that the plaintiff was seeking to
have our clients bear an unacceptable
level of litigation risk. Both the trial court
and the court of appeals agreed that Paglia did not bar execution in our case.
Equity and Public Policy Limitations.
Given the paucity of law in this area, it is
unclear the extent to which equitable principles and public policy might limit the use

Under Washington law, one
may enforce a judgment
in one’s favor against the
judgment debtor’s assets,
including claims. The Johnson
case holds that a party may
levy upon its opponent’s claim
against the party. But Paglia
holds that this tactic is limited
by equity. Where the lines
should be drawn is unclear.
of the foregoing litigation tool. Apparently,
in circumstances such as those we faced,
Johnson applies and the tool may be used.
That is, in a commercial contract matter,
where the defendant prevails at trial and
obtains a judgment on an award of attorney fees and costs, that judgment may be
used to levy on the plaintiff ’s claim so as
to put an end to the appeal. But query the
circumstances when equity might dictate
a contrary result. Given Paglia’s affirmance
of the trial court’s discretion in these
matters, it appears that, going forward, in
the absence of additional guidance from
legislature and the courts, a trial court
will need to analyze the facts of each case,
determining whether equitable principles
or public policy might bar the judgment
enforcement at issue.
Consider the following hypothetical
situation:
A patient sues a doctor for medical
malpractice, claiming $10 million in
damages. The doctor discovers that,
32
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in a separate matter, a collection
agency has obtained a $20,000 judgment against the plaintiff, who is apparently judgment proof. Prior to trial
in the malpractice matter, the doctor
purchases that judgment for $5,000,
and then levies on the patient’s claim
against him. The patient cannot pay
the $20,000 judgment amount, and
the judgment is enforced. The doctor
obtains the claim and dismisses it.

Presumably, Chief Judge Pearson
might have found this inequitable and
contrary to public policy, as the doctor’s
sole purpose in acquiring the judgment
was to win the case by means other
than on the merits.9 Likewise, he would
presumably feel this way because of the
disparity between the amount claimed by
the plaintiff and the amount of the judgment debt. Perhaps readers of this article
find themselves having similar views.
But what if the case regards a commercial contract rather than a medical
malpractice claim? What if it involves
an employment discrimination claim?
What if, in the foregoing hypothetical,
the plaintiff proceeds to trial, loses,
appeals, fails to post security, and the
doctor enforces a cost award judgment
and levies on the claim while the matter
is on appeal? Washington law answers
neither these questions nor whether the
tool may be used in the hypothetical as
presented.

2.
3.
4.

5.
6.
7.

8.

Conclusion

Under Washington law, one may enforce a
judgment in one’s favor against the judgment debtor’s assets, including claims.
The Johnson case holds that a party may
levy upon its opponent’s claim against
the party. But Paglia holds that this tactic is limited by equity. Where the lines
should be drawn is unclear. What is clear,
however, is that when one is defending
against a claim, one should consider
whether this tool might be employed
and whether equity and/or public policy
dictate against its use.
John H. Chun and Denise L. Ashbaugh are
members at Summit Law Group, P.L.L.C.
They can be reached, respectively, at
johnc@summitlaw.com and denisea@
summitlaw.com, and 206-676-7000.
NOTES
1. We employed this tactic in the following

9.

matters: Gada Transportation L.L.C. v.
Hospitality First, Inc., Cascade Hospitality
LLC, King County Superior Court Case No.
04-2-36796-4 KNT; Gada Transportation LLC
v. Hospitality First, Inc., Cascade Hospitality
LLC, Court of Appeals of the State of Washington, Division 1, Case Nos. 59544-0I and
587447.
RCW 6.17.070.
RCW 6.17.090.
See, e.g., Woody’s Olympia Lumber, Inc. v. Roney,
9 Wn.App. 626, 513 P.2d 849 (1973) (unliquidated tort claim is “property” under RCW
6.17.090).
Johnson, 130 Wn. 29.
11 Wn.App. 142, 522 P.2d 511 (1974).
Id. at 148. DR 5-103 addresses the lawyer’s ethical obligation to avoid the acquisition of an
interest in litigation the lawyer is conducting
for a client, except with respect to acquiring a
lien granted by law to secure fees or expenses
or contracting with a client for a reasonable
contingent fee. Washington’s RPC 1.8(i)
imposes the same obligation.
Paglia, 11 Wn.App. at 148. To establish an
abuse of process, one must show : (1) the
existence of an ulterior purpose to accomplish an object not within the proper scope
of the process; and (2) an act in the use
of legal process not proper in the regular
prosecution of the proceedings. Batten
v. Abrams, 28 Wn. App. 737, 745, 626 P.2d
984 (1981). We submit that the litigation
tool discussed herein — which, in contract
to Paglia, involves execution by a party
rather than an attorney for a party — hardly
amounts to abuse of process. Rather, what
is interesting here is how the proper use of
legal mechanisms might yield inequitable
results under certain circumstances.
It should be noted that Chief Judge Pearson
presented a more extreme hypothetical in his
dissent in Paglia:
[L]et us suppose that the cause of action
levied upon is a personal injury action
in which the injured plaintiff, because
of sever injuries, suffers great economic
hardship while his lawsuit is pending.
Let us suppose further that counsel for
the defendant acquires by assignment
a judgment debt for medical expenses
incurred by the plaintiff as a result of his
injuries. Should the law permit counsel
for defendant to destroy plaintiff ’s cause
of action by becoming the owner of it?
To ask the question is to answer it. The
law should never be interpreted so as to
subvert justice.

		Paglia, 11 Wn. App. at 148-49.
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CR 34 and Gillett v. Conner

L

by Mark Leen

and has always enjoyed heightened
protections in America. It should not be
surprising that courts take into account
the special status of land, and a person’s
home in particular, when determining the scope of inspections of land. A recent
decision of the Washington State Court of

Appeals recognizes the “unique burdens and
risks inherent to an entry upon land” for the
purposes of CR 34 site inspections,” particularly when dealing with a person’s home.1 In
light of these concerns, the decision in Gillett
v. Conner provides important strategic and
economic protections for property owners
who are parties to litigation and are likely to
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face a broad site-inspection request.
In Gillett, the Court of Appeals vacated a
trial court’s order granting a motion to compel a party to allow a site inspection of their
neighbor’s home.2 The plaintiffs, Paul and Gail
Gillett, filed a nuisance claim against their
neighbors Katie Fletcher and Michael Conner.3 The Gilletts “moved for an order allowing
them to inspect, measure, photograph, test
and sample the neighbors’ property.”4 The
trial court granted the Gilletts’ motion based
only upon the relevance of the request.5 The
Court of Appeals “granted discretionary
review to resolve questions concerning the
procedure for deciding a discovery request
under CR 34.”6 Site inspections are generally
governed by CR 34.
The Court of Appeals vacated the trial
court decision because the trial court failed
“to balance the necessity and reasonableness
of the inspection against the burden represented by the invasion of [the neighbors’]
privacy.”7 The Court of Appeals began its
analysis by noting that “[a] trial court must
manage the discovery process in a fashion
that promotes full disclosure of relevant
information while protecting against harmful side effects.”8 It also noted that CR 34(a)
(2) allows a party to “request that another
party permit entry upon designated land or
other property for the purpose of inspection
and measuring, surveying, photographing,
testing, or sampling the property or any
designated object or operation thereon,
within the scope of CR 26(b).”9 The court then
addressed CR 26(b), counterpoising its broad
definition of relevancy with its provisions allowing a trial court to “limit discovery where
it would be unduly burdensome, whether or
not a party to the dispute so requests[,]” as
well as to “make any order justice requires
in order to protect a party or person from
annoyance, embarrassment, oppression, or
undue burden or expense.”10
Noting the lack of state law addressing
land inspections, the Court of Appeals then
turned to federal cases for guidance on limits
upon a CR 34 request for a site inspection.11
The Court of Appeals found that “[f]ederal
cases recognize the unique burdens and risks
inherent to an entry upon land.”12 The Court
of Appeals also specifically noted the types
of restrictions federal courts placed on “the
time, place, and manner” of inspection
requests, including “limits on what specific
items or areas may be examined; limits on
who may conduct the inspection and who
may be present during the inspection;
limits on the nature of the inspection; and
requirements that all testing, sampling, and
measuring be non-destructive.”13 Based

upon its analysis of federal cases, the Court
of Appeals established a rule requiring trial
courts “crafting orders pursuant to CR 34” to
balance, on the record, the truth gathering
value of an inspection versus its potential
burdens and dangers. The Court of Appeals
noted that “the trial court is inarguably in the
best position to determine the nature and
extent of the burdens and risks, the need for
any limits on inspection, and the appropriate
means to limit an inspection.”14 The Court
further observed that effective appellate
review requires that this balancing be done
on the record.15
Applying this rule to the order before
it, the Court of Appeals vacated the trial
court order and remanded for further proceedings because the trial court had only
evaluated the relevance of the inspection.16
Of particular interest, the Court of Appeals
pointed out that the trial court order would
allow the Gilletts unfettered ability to enter
and photograph or test every room in a
private home.17 The Court of Appeals noted
that “the burdens and risks this procedure
poses to [the neighbors’] privacy interests
are substantial.”18
Litigants on both sides of a CR 34 request
should take Gillett into account in light of the
potential tactical and economic protections
it provides property owners. First, given
the balancing that trial courts are required
to conduct, a party seeking a motion to
compel a site inspection may be required to
specifically state in its motion the relevance
of the information being sought and the
importance of the information to the party’s
case.19 This may force the requesting party
to reveal important information about its
legal strategy. Second, a property owner is in
a much better position to obtain reasonable
limits on the “time, place, and manner” of
the inspection and minimize disruptions.
A review of the federal cases cited by Gillett
indicates that courts will be evaluating
whether the parties requested to be at the
inspection are necessary, whether the scope
of the inspection is broader than is needed,
whether the time of day and length of the
inspection are appropriate, and whether
efforts will be made to limit the destruction
of property resulting from the inspection.
Litigants should take these considerations
into account when drafting or opposing a
request for a site inspection.
Mark Leen is a civil litigation attorney at the
law firm of Inslee, Best, Doezie & Ryder, P.S. in
Bellevue. Mark has experience in appellate,
bankruptcy, construction, contract, intellec-

tual property, and real estate litigation. He
has also served as a clerk for the Honorable
Robert E. Keeton of the United States District
Court for the District of Massachusetts and as
a judicial extern for the Honorable Barbara
Madsen of the Washington State Supreme
Court. He may be contacted at mleen@
insleebest.com or at 425-450-4219.
NOTES
1. Gillett v. Conner, 132 Wn. App. 818, 824, 826, 133
P.3d 960 (May 8, 2006).
2. Id. at 820.
3. Id.
4. Id. at 821.
5. Id. at 821–22.

6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Id. at 821.
Id. at 821–22.
Id. at 822 (internal quotation marks omitted).
Id. (internal quotation marks omitted).
Id. (internal quotation marks omitted).
Id. at 823.
Id. at 824.
Id.
Id. at 826.
Id.
Id.
Id.
Id.
See 15A Tegland, Karl B. and Ende, Douglas
J.,Washington Practice § 50.2 (current through the
2007 updated).
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Know Your Orgs
to eliminate violence against APAs, and
builds coalitions within the legal profession and the community at large. NAPABA
also serves as a resource for federal, state,
and local agencies; members of Congress
and staff; and public-service organizations
on the APA legal profession, civil rights,
and diversity in the courts.
Seattle attorney Emilia “Mimi” Cas-

by Thuy Nguyen-Leeper and Jin H. Kim
Who Are NAPABA and ABAW?

NAPABA is the National Asian Pacific
American Bar Assocation. NAPABA
provides a national network for its Asian
Pacific American (APA) members, affiliates, and advocates for the legal needs and
interests of the APA community.

Since its inception in 1988, NAPABA
has been at the forefront of national and
local activities in the areas of civil rights,
combating anti-immigrant backlash and
hate crimes, increasing the diversity of the
federal and state judiciaries, and professional development. NAPABA monitors
legislative developments and judicial ap-

pointments, promotes APA political leadership, advocates for equal opportunity
in education and the workplace, works

and guests from around the country are
expected to attend the 2008 convention,
the theme of which is “Building on Our
Legacy: 20 Years of NAPABA.”
NAPABA’s Return to Seattle

This year’s convention will mark NAPABA’s
first return to Seattle since the ABAW
hosted the convention in 1991. Mimi Cas-

Asian Bar Association
of Washington to Host
NAPABA Convention
tillo remembers NAPABA’s first meeting
where 20 attorneys gathered to draft
NAPABA’s articles of incorporation and
bylaws. “We were dead set on finishing
the bylaws before anyone could leave,”
Castillo recalls. What started from a
small group of attorneys over 20 years
ago has now grown to approximately 55
APA affiliates nationwide, and more than
40,000 attorneys, with practice settings
ranging from solo practices to large firms,
corporations, legal services organizations,
nonprofit organizations, law schools, and
governmental agencies.
The Asian Bar Association of Washington (ABAW) fosters the exchange
of ideas and information among and
between its members and other members
of the legal profession, the judiciary,
and the community. The organization
encourages and promotes the personal
and professional growth of its members.
ABAW members not only volunteer each
week to provide free legal services to the
APA community, but also volunteer to improve neighborhoods. ABAW celebrated
its 20th year in 2007 and has grown to
include 350 members.

tillo, who co-chaired the 1991 Planning
Committee, remarks: “It will be fun and
exciting to see everyone in Seattle again and
to see all the new faces that weren’t here
17 years ago. What a great location for an
event where you see old friends and familiar faces and get to network with new young
lawyers and students.” 1997 Trailblazer
Award recipient King County District Court
Judge Eileen Kato remarked: “This annual
reunion brings a true sense of belonging to
the attendees — to meet and to cultivate
friendships with so many Asian-American
attorneys. At its inception in 1988, many
of us saw very few, if any, Asian-Americans
in our day-to-day practices in any capacity,
whether in the courtroom or at our law
firms. Such a strong bond developed in the
early stages, which continues to this day, to
focus on mentoring, helping, and encouraging the young Asian-American attorneys to
learn the ropes in the legal profession and
to succeed. Over the years, I have witnessed
the growth and maturing of this organization, and I am honored and proud to have
been a part of its history.”
Convention Highlights

Seattle Will Host More Than
1,200 Asian Pacific American
Lawyers at the 2008 NAPABA
Conference

The three-day NAPABA convention will
celebrate the accomplishments of APA
leaders in the legal profession and the
many advances made by the APA community over the past 20 years.

The Asian Bar Association of Washington
is excited to host the 20th Annual National
Asian Pacific American Bar Association
Convention in Seattle, November 19–23,
2008. More than 1,200 legal professionals

Keynote Address and Plenary Sessions
This year’s keynote speaker at the 20th
Anniversary Gala Celebration Dinner will
be Major General Antonio M. Taguba, a
October 2008 | Washington State Bar News
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retired major general in the United States
Army who was the second and latest
Filipino-American to attain general officer
rank in the United States Army. Taguba
authored a powerful 2004 investigative
report about abuses of Iraqi detainees at
the Abu Ghraib prison. His detailed findings shook the Pentagon and White House
and led to many changes in the treatment
of Iraqi prisoners. General Taguba retired
in early 2007 after a 34-year Army career.
In addition to the keynote address, there
will be several plenary sessions, the first
of which will be a retrospective look at

 APABA: “Moving Forward by Looking
N
Back at 20 Years of NAPABA.” Other plenary
sessions include an address by Brad Smith,
senior vice president, general counsel, and
corporate secretary at Microsoft, and “A
Conversation with the Federal Judges.”
Trailblazer Awards
Each year, NAPABA recognizes the outstanding achievements, commitment,
and leadership of NAPABA lawyers who
have paved the way for the advancement
of other APA attorneys with its Trailblazer Awards. The honorees are leaders
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SPOKANE: 509.353.3898

BEYOND MONEY

who have demonstrated vision, courage,
and tenacity in their careers, making
substantial and lasting contributions
to both the APA legal community and
the broader APA community. “It is so
uplifting to hear their stories and to see
how young lawyers grow up and excel so
quickly,” Mimi Castillo said. “Seattle in
particular should be very proud, because
we have had so many prominent Asian
attorneys and judges recognized by the
Trailblazer Award.” One of this year’s
honorees will be Seattle attorney Nelson

NAPABA President-elect Andy
Hahn stated: “Having the
convention in Seattle will be an
exciting opportunity not only
to showcase the contributions
NAPABA and its members
have made across our great
nation, but to bring together
all of NAPABA’s affiliates
in a setting of rare natural
beauty where commitment to
diverse cultures and pursuit of
freedom, justice, and equality
are alive and well.”
Dong, a partner in Dorsey and Whitney’s Corporate Group, and co-chair of
the Licensing and Technology Commerce
Practice and Asian Law Practice. He was
the co-founder and first secretary of the
Asian American Bar Association of the
Greater Bay Area, the seminal APA bar
association in the nation on which ABAW
itself and all the other local affiliate bar
associations of NAPABA were later modeled. The first Asian-American partner
in three different law firms in California
and Minnesota, Nelson was also the first
Asian-American to be elected president
of the Washington State China Relations
Council, the nation’s pre-eminent state
trade promotion group for China.
Thomas Tang Competition
The annual NAPABA Convention is also
marked by the final rounds of the Thomas

Tang National Moot Court Competition.
The Competition honors the late Judge
Thomas Tang, a former Ninth Circuit
Court of Appeals judge who served
from 1977 to 1995, and a champion of
individual rights, an advocate for the
advancement of minority attorneys, and
an ardent supporter of NAPABA and the
moot court competition. The Thomas
Tang National Moot Court Competition is
open to all law students, but is especially
designed to reach out to APA law students
and provide them with an opportunity to
showcase their writing and oral advocacy
skills and compete for scholarships totaling $10,000.

country the natural beauty of Washington
and to showing our colleagues here the
strength of the Asian legal community
nationally.”
Contact Information

For general information about the
2 0 th Annu al NAPAB A c onv ention ,
visit www.napaba.org/napaba/show
page.asp?code=convention. For more
information about sponsorship opportunities, contact Andrew T. Hahn,
NAPABA president-elect, at ahahn@
seyfarth.com.

Thuy Nguyen-Leeper is assistant corporate counsel at Expeditors International
of Washington, Inc., where she focuses on
commercial transactions and employment. She was formerly an associate at
Dorsey & Whitney LLP, where her practice
was commercial, securities, and antitrust
litigation. She is also president of the
Vietnamese American Bar Association
of Washington. Jin H. Kim is director,
corporate counsel at Starbucks Coffee
Company in Seattle, where he works in the
area of international labor and employment law.

CLE Opportunities

This year’s conference will include a wide
variety of CLE opportunities, divided into
tracks on litigation, corporate transactional, public interest and civil rights,
and career development. Selected topics
will include:
• The subprime meltdown
• Employers without borders: managing
a global workforce
• Asian-Americans and U.S. national
security: the new “yellow peril”?
• Human rights abuses in the temporary
worker program
• Protecting your company from risks of
doing business in Asia
For a complete list of CLE offerings,
see www.napaba.org/uploads/napaba/
2008conventionschedule.pdf.
Showcasing Seattle to National
Lawyers

NAPABA President-elect Andy Hahn
stated: “Having the convention in Seattle
will be an exciting opportunity not only
to showcase the contributions NAPABA
and its members have made across our
great nation, but to bring together all of
NAPABA’s affiliates in a setting of rare
natural beauty where commitment to
diverse cultures and pursuit of freedom,
justice, and equality are alive and well.”
Jill Otake, ABAW co-president, remarked:
“We are thrilled to host the 2008 NAPABA
Conference in Seattle. The Asian Bar Association of Washington, our sister Asian
bar associations, and the Asian legal community here have grown enormously since
we last hosted the NAPABA conference
in 1991.” Andy Ko, ABAW co-president,
added: “We’re looking forward to sharing with our colleagues from around the
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The Board’s Work
by Michael Heatherly
July 25–26, 2008, Walla Walla

A

t its July 25–26, 2008, meeting in
Walla Walla, the WSBA Board
of Governors elected District 1
Governor Russ Aoki to serve
as treasurer for the 2008–09 fiscal year. Aoki
is managing partner at Aoki Sakamoto and
Grant in Seattle, where his practice includes
business and personal injury litigation as well
as criminal defense. He has a long history
of public service in the legal profession and

community organizations. Aoki succeeds
Governor Doug Lawrence as treasurer.
Aoki filled in for Treasurer Lawrence and
provided some good news for the board. The
projected deficit in the draft 2008–2009 WSBA
budget has been reduced from $1 million to
approximately $350,000. Budget and Audit
Committee proposals included reducing
and re-allocating several expense items. For
example, measures have been taken to reduce
expenses for BOG and committee travel, food,
and conference call expenses. Meanwhile,
approximately
$300,000 in staff and related
C
M
Y
CM MY CY CMY K
expenses would be shifted from the General
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Fund to the CLE Fund, which has built up a
reserve of over $1.9 million. The expenses at
issue reflect the work of general WSBA staff
that support the CLE program. The CLE program’s reserve will help sustain the program
while it revises its business model to become
permanently self-supporting. The Board will
adopt the final budget at its September 18–19,
2008, meeting in Seattle.
The BOG recommended for Supreme
Court approval an amendment to the Admission to Practice Rules that would affect pro
bono work by attorneys who serve as in-house
counsel in Washington but are not licensed
to practice in the state’s courts. Currently,
APR 8(b) — the pro hac vice rule — effectively
prohibits in-house counsel without Washington licenses from practicing in Washington
courts on a pro hac vice basis. That conflicts
with a recent amendment to RPC 5.5, which
was meant to allow such in-house counsel to
provide pro bono work in court. The proposed
amendment to APR 8(b) would explicitly
allow such representation.
Meanwhile, the Board addressed three
ongoing issues: marriage and the law; a new
definition of “young lawyer” for Washington
Young Lawyers Division membership; and
a proposed prohibition on intimidating litigants and witnesses by threatening to report
them to immigration authorities.
Regarding marriage and the law, the
BOG worked out language for a proposed
resolution. If adopted, the resolution would
voice the Board’s support for “equal access
for same-sex couples to civil marriage and
its attendant legal rights and obligations.” The
BOG was to vote on the resolution at the September meeting. The resolution comes after
a year of discussion on the issue, including a
special edition of Bar News and two public
forums. It originally appeared that the Legislature might take up a same-sex marriage
bill in the 2008 session, in which case the
BOG could have taken a position during the
legislative process. No such bill materialized,
however. Some WSBA members have voiced
the opinion that the organization should take
no position on the issue because it involves
an essentially moral choice. However, the
proposed resolution counters that argument
with the rationale that granting marital status
to same-sex couples serves the administration of justice, increases predictability and
fairness in laws regarding parental and
property rights, and promotes equal treatment regardless of sexual orientation or
gender identity.
On the issue of WYLD membership

criteria, the BOG discussed a proposal from
the WYLD Board of Trustees that would
change the definition of “young lawyer” for
the purpose of membership in the organization. Currently, WYLD membership is open to
lawyers who are either less than 36 years old
or have been admitted to practice for no more
than five years, whichever is the longer of the
two. The WYLD board has proposed that the
criteria be changed so that membership is
open to all attorneys admitted to practice
for no more than 10 years, regardless of age.
Among the reasons given for the proposed
change were that many young lawyers are
too busy getting established in their jobs to
get involved in WYLD activities right away.
Such individuals often reach the existing age
or experience limit just as they are reaching
their peak effectiveness as WYLD leaders, advocates of the proposal contend. In a separate
recommendation, the WSBA directors agreed
with eliminating the age criterion but suggested a five-year experience limit. The staff
believes the five-year limitation will assist the
WYLD in focusing its programming, limiting
expenditures, and improving member service. The BOG created a committee to further
study the proposal, which is scheduled for a
BOG vote at the September meeting.
As for the immigration-threat issue, BOG
members debated a proposed resolution
that would condemn the practice of contacting or threatening to contact immigration
authorities regarding the immigration
status of a litigant or witness in a civil action
unrelated to immigration. Proponents of the
resolution argue that such tactics are used
to intimidate litigants and witnesses, sometimes deterring them from appearing in
court and at other proceedings. Some BOG
members and others objected to language in
the proposed resolution that characterizes
the reporting or threat to report someone to
immigration authorities as “unprofessional”
and “contemptible” behavior. Governor Pete
Karademos and others argued that the harsh
language in the proposed resolution could
be taken as an insult by those seeking to
legitimately report a suspected immigration
violation, which is not improper per se. The
Board committee that drafted the resolution, chaired by Governor Brenda Williams,
will reconsider the resolution’s language,
and the issue is expected to be discussed by
the BOG again at the September meeting.
Meanwhile, the WSBA Rules of Professional
Conduct Committee is working on an RPC
provision at the request of the BOG to address the same issue.

Michael Heatherly is the Bar News editor and
can be reached at barnewseditor@wsba.org or
360-312-5156. For more information on issues
addressed by the Board of Governors, visit the

WSBA website at www.wsba.org, click on News
Flash under WSBA News and Information for
a summary of the Board’s work and links to
related content.

IRWIN TREIGER Joins Stoel Rives
The Seattle office of Stoel Rives LLP is very pleased to
welcome Irwin L. Treiger as Of Counsel in its Estate
Planning and Administration group.

Photo
to
come

Irwin brings years of experience advising clients on
general business matters with an emphasis on estate
planning, federal income tax, and financial and real
estate planning issues. In addition to his professional
work in the areas of charitable giving and advising
not-for-profit entities, he has devoted years of service
to Seattle’s business and non-profit communities.
Before joining Stoel Rives, Irwin was a partner at
Dorsey & Whitney LLP and attorney, partner,
managing partner and chair at Bogle & Gates PLLC.
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Ethics and the Law
on new work, even if we will be opposite a
former client.
Current or Former Client?

The first step in former-client conflicts
analysis is to determine whether a client can
really be classified as a former rather than
a current one. The distinction is significant.

depends on the particular circumstances
involved. The subjective component is usually evidenced by the client’s own statements
(see, e.g., Stiley, 130 Wn.2d at 500). The objective component, in turn, is usually evidenced
by the terms of an engagement agreement
(see, e.g., Avocent Redmond Corp. v. Rose
Electronics, 491 F.Supp.2d 1000, 1003-07

by Mark J. Fucile

Blast from the Past: The
Former-Client Conflict Rule

ut yourself on the former client’s
end of this telephone call:
Lawyer: “Hi, remember me? I
handled the XYZ transaction for
you last year before we parted company. A
new client would like me to sue you over
the XYZ transaction. In handling the lawsuit
against you for my new client, I would like
to use your confidential information against
you. Can I get a conflict waiver from you?”
Former Client: “[Use your imagination.]”
In theory, former-client conflicts are
waivable under RPC 1.9. In practice, however, the opening example highlights that
the likelihood of a former client granting a
waiver is usually remote. At the same time, if
you don’t have a former-client conflict, RPC
1.9 allows you to be adverse to a former client without having to ask the former client’s
permission. That, in turn, puts a premium
on determining whether you’ve really got a
former-client conflict rather than simply a
matter involving a former client.
In this column, we’ll look at the two primary steps for determining former-client
conflicts. First, we’ll examine the test for
gauging whether a client is indeed a former
one. Second, assuming so, we’ll then review
the twin tests under RPC 1.9 for assessing
whether a former-client conflict exists. The
significance of the answers extends well
beyond potential bar discipline. Formerclient conflicts are a staple of disqualification litigation, and because former-client
conflicts, like their current-client cousins,
are based on the fiduciary duty of loyalty,
they also raise the specter of breach of
fiduciary duty claims. Viewed in a more
positive light, these analytical steps also
help determine whether we can safely take

We owe current clients a very broad fiduciary duty of loyalty that, in turn, allows them
to prohibit us from taking on virtually any
adverse representation. Moreover, although
many current-client conflicts are waivable, a
current client doesn’t have to grant a waiver
or even give a reason for denying one. The
fiduciary duties owed former clients, by
contrast, are much narrower. Reflecting the
fact that the attorney-client relationship has
ended, the continuing duty of loyalty narrows to the matter handled for the former
client (and substantially related ones), and
the continuing duty of confidentiality narrows to the confidential information learned
when representing that former client (assuming it remains confidential).
Comment 17 to the “Scope” section of
the RPCs as amended in 2006 notes that
whether an attorney-client relationship exists is a matter of substantive law rather than
the professional rules. The Supreme Court in
Bohn v. Cody, 119 Wn.2d 357, 363, 832 P.2d
71 (1992), set out the controlling two-part
test. The first element is subjective: Does the
client subjectively believe that the lawyer
represents the client? The second element is
objective: Is that subjective belief objectively
reasonable under the circumstances? Each
element of the two-part test must be met.
Courts have applied Bohn’s twin tests across
a spectrum from regulatory discipline (see,
e.g., In re Egger, 152 Wn.2d 393, 410-11, 98 P.3d
477 (2004)) to disqualification (see, e.g., Oxford Systems, Inc. v. CellPro, Inc., 45 F.Supp.2d
1055, 1059 (W.D. Wash. 1999)) to lawyer civil
liability (see, e.g., Stiley v. Block, 130 Wn.2d
486, 501-02, 925 P.2d 194 (1996)).
Whether a current attorney-client relationship exists is a question of fact that

P
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(W.D. Wash. 2007)), a file-closing or “end of
engagement” letter (see, e.g, Jones v. Rabanco,
Ltd., No. C03-3195P, 2006 WL 2237708 (Aug.
3, 2006) (unpublished)), or the course of dealings between the client and the lawyer (see,
e.g., Oxford, 45 F.Supp.2d at 1059-60).
Former-Client Conflict?

Assuming a client is a former one, the analysis
then turns to whether there is a former-client
conflict. RPC 1.9 controls with a two-part
test, either element of which is sufficient to
establish a former-client conflict. First, under
RPC 1.9(a), former-client conflicts arise when
a lawyer handles a matter for a new client
against a former client that is either “the
same” or “substantially related” to a matter
the lawyer handled for the former client.
Second, under RPC 1.9(c), former-client
conflicts also arise when a lawyer handles
a matter for a new client against a former
client in which the confidential information
the lawyer learned from the former client will
be both material to the new representation
and will be used against the former client. If
neither RPC 1.9(a) nor 1.9(c) is triggered, the
lawyer (or law firm) has a former client — but
not a former-client conflict.
RPC 1.9(a). Comment 2 to RPC 1.9 notes
that the scope of the “matter” turns on the
facts of a given case or transaction. Comment 3 to RPC 1.9, in turn, defines matters
as “substantially related” “if they involve
the same transaction or legal dispute or if
there otherwise is a substantial risk that
confidential factual information as would
normally have been obtained in the prior
representation would materially advance the
client’s position in the subsequent matter.”
In making this assessment, courts typically

compare the “old” matter with the “new” one
to determine whether they overlap factually.
(See State v. Hunsaker, 74 Wn. App. 38, 43-46,
873 P.2d 540 (1994); FMC Technologies, Inc. v.
Edwards, 420 F.Supp.2d 1153, 1159-60 (W.D.
Wash. 2006).) As Comment 2 to RPC 1.9 puts
it: “The underlying question is whether the
lawyer was so involved in the matter that
the subsequent representation can be justly
regarded as a changing of sides in the matter
in question.”
RPC 1.9(c). If matters are “the same” or
“substantially related,” then courts usually
assume that the lawyer involved possesses
the former client’s confidential information
from the earlier representation. (Hunsaker, 74

Former-client conflicts are
a staple of disqualification
litigation, and because formerclient conflicts, like their
current-client cousins, are
based on the fiduciary duty
of loyalty, they also raise the
specter of breach of fiduciary
duty claims.
Wn. App. at 47; FMC, 420 F.Supp.2d at116061.) But even if they are not, a lawyer may
still have acquired disqualifying confidential
information. For example, a lawyer in a small
firm or a lawyer in a small practice group in a
big firm, neither of whom recorded time on
a matter, might still have discussed a former
client’s confidential information with the lawyer’s partner handling the matter or attended
practice group meetings where the former
client’s case was reviewed confidentially.
Courts typically use the same standard for
confidential information under RPC 1.9(c) as
the confidentiality rule itself, RPC 1.6 (see, e.g.,
FMC, 420 F.Supp.2d at 1161-62). Therefore, it
embraces both the attorney-client privilege
and other confidential information gained
during the course of a representation. By
contrast, general information about an
organization (see, e.g., Best v. BNSF Ry.Co., No.
CV-06-172-RHW, 2008 WL 149137 (E.D. Wash.
Jan. 10, 2008) (unpublished); RPC 1.9, cmt.
3) or information that has otherwise been
disclosed to the general public (see, e.g., RPC
1.9, cmt. 3) does not usually create a formerclient conflict.

Application to Firms. Generally, if one
firm’s lawyer has a former-client conflict, the
conflict will be imputed to the firm as a whole
under RPC 1.10(a)’s “firm unit rule.” There are,
however, three exceptions that come into play
when lawyers change firms. The first is RPC
1.9(b), where a lawyer from a firm on the one
side of a matter joins opposing counsel but
had not worked on the matter involved at the
“old” firm (and does not otherwise have the
former client’s confidential information). In
that circumstance, there is no former-client
conflict and the lawyer involved could actually work on the matter at the “new” firm.
(See RPC 1.9, cmt. 5.) The second is RPC
1.10(e), where a lawyer from the one side
of a matter joins opposing counsel and has
worked on the matter involved at the “old”
firm. In that situation, a former-client conflict
will not be imputed to the “new” firm if the
lawyer is timely screened and does not work
on the matter at the “new” firm. (See Daines
v. Alcatel, 194 F.R.D. 678 (E.D. Wash. 2000).)
The third is RPC 1.10(b), where the lawyers
who worked on a matter have all left the firm
and, therefore, the firm no longer has any “institutional knowledge” of the former client’s
confidential information. In that instance,
the firm can oppose the former client in that

matter if all of the personnel involved have
indeed departed. (See Oxford, 45 F.Supp.2d at
1061-66; Jones, 2006 WL 2237708 at *3.)
Summing Up

Simply because you may be opposing a
former client does not mean that you automatically have a former-client conflict.
Nonetheless, careful analysis of whether
an opponent is indeed a former client, and,
if so, whether either of RPC 1.9’s twin tests
for a former-client conflict are met can help
avoid a “blast from the past.”
Mark Fucile, of Fucile & Reising LLP, handles
professional responsibility, regulatory and
attorney-client privilege matters, and lawfirm-related litigation for lawyers, law firms,
and legal departments throughout the Northwest. He is a past chair and a current member
of the WSBA Rules of Professional Conduct
Committee, is a past member of the Oregon
State Bar’s Legal Ethics Committee, and is a
member of the Idaho State Bar Professionalism and Ethics Section. He is a co-editor of the
WSBA’s Legal Ethics Deskbook and the OSB’s
Ethical Oregon Lawyer. He can be reached at
503-224-4895 and mark@frllp.com.
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FYInformation
Opportunities for Service
Northwest Justice Project Board of
Directors

Application deadline: November 3,
2008
The Northwest Justice Project is a statewide not-for-profit law firm funded by
the State of Washington and the federal
Legal Services Corporation to provide free
civil legal services to low-income people
throughout Washington. The Northwest
Justice Project needs to fill at least two
positions on its Board of Directors. Board
terms commence on January 1, 2008, and
are usually for three years, although one or
more appointments may fill a Board position with less than a full term. Incumbents
are eligible for reappointment. Board
members play an active role in setting
program policy and assuring adequate
oversight of program operations and
must have a demonstrated interest in, and
knowledge of, the delivery of high-quality
civil legal services to the poor. For more
information, e-mail cesart@nwjustice.
org or lisag@nwjustice.org. Please submit
letters of interest and résumés to Bar Leaders Division, WSBA, 1325 Fourth Ave., Ste.
600, Seattle, WA 98101-2539; or e-mail bar
leaders@wsba.org.
Law Clerk Committee

Application Deadline: November 3,
2008
The Law Clerk Committee is a regulatory
board composed of seven lawyers who are
appointed for six-year terms. Members
are appointed with consideration for the
geographic distribution of the law clerks
in the program. A member in the Seattle
area is sought to serve the remainder of a
six-year term on the Committee. The term
will commence upon appointment and is
effective through September 30, 2009. The
appointed member may then reapply for
a full six-year term which begins October
1, 2009. The Committee is composed of
both law-school graduates and those who
completed the Law Clerk Program; a balance of experience is sought.
Each Committee member acts as liaison for an average of six law clerks enrolled
in the program. Liaisons receive monthly
exams and certificates to review and assess the law clerks’ progress. At quarterly
meetings, liaisons make recommendations
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to the Committee on petitions of enrolled
law clerks and on the admission of new
law clerks and tutors to the program, as
well as other issues. Screened applicants
to the program are required to meet in
person with a liaison, so liaisons must be
willing to host meetings in their offices
or travel to the potential tutors’ offices.
The time commitment is generally four to
eight hours per month in addition to the
quarterly six-hour meetings and possible
special meetings and projects.
Interested members should review
APR 6 and the Regulations for the Law
Clerk Program at www.wsba.org/lawyers/
licensing/apr6rulesandregulations.pdf.
General information about the Law Clerk
Program can be found at www.wsba.
org/lawyers/licensing/faq-rule6.htm. To
apply for appointment, submit a letter of
application and résumé to: Bar Leaders
Division, WSBA, 1325 Fourth Ave., Ste. 600,
Seattle, WA 98101-2539.
Washington State Access to
Justice Board

Applications accepted until position is
filled
The Washington State Access to Justice
Board (ATJ Board) announces one vacancy, for an existing term ending May
2010. The position may be filled by a lay
person or an attorney. Details about the
position and the work of the ATJ Board can
be found online at www.wsba.org/atj.
The Washington State Supreme Court
established the Access to Justice Board
in 1994 to assure equal access to the civil
justice system for those facing economic
and other significant barriers. The ATJ
Board works to achieve this mission
through the oversight of its State Plan for
Delivery of Civil Legal Aid; coordinating
and implementing statewide initiatives
for improving access for unrepresented
and underrepresented populations in
Washington state; and building leadership, funding, and other support for equal
access to the civil justice system.
The ATJ Board consists of nine members, including up to two lay members,
selected on the basis of a demonstrated
commitment to, and familiarity with, access to justice issues. Board members may
serve up to two three-year terms. The ATJ

Board has approximately seven full-day
meetings throughout the year in Seattle.
Additionally, the Board has an annual
retreat and meets at the annual Access to
Justice Conference. Travel expenses are
reimbursed.
Responsibilities of ATJ Board members
include attending Board meetings and the
annual planning sessions; serving as liaison to at least one Board committee; and
actively participating in Board initiatives.
A demonstrated commitment to equal
justice principles and an enthusiastic
commitment to serve in equal justice
community leadership are required, as
are strong communication skills and an
ability to see the “big picture.” Courage,
compassion, consideration, patience,
humility, passion, and humor are all valuable traits in ATJ Board members. The ATJ
Board strives to have a membership that
reflects inclusion, diversity (including
geographic diversity), and cross-cultural
competence. Please submit letters of interest and résumés, including a summary
of qualifications, to Bar Leaders Division,
WSBA, 1325 Fourth Ave., Ste. 600, Seattle,
WA 98101-2539, or e-mail barleaders@
wsba.org. For more information about the
Access to Justice Board or this position,
contact WSBA Justice Programs Manager
Joan Fairbanks at 206-727-8282 or joanf@
wsba.org, or visit www.wsba.org/atj.
Limited Practice Board

Application deadline: November 14,
2008
The WSBA Board of Governors seeks
two candidates for appointment to the
Limited Practice Board, which oversees
administration of, and compliance with,
the Limited Practice Rule (APR 12) authorizing certain lay persons to select,
prepare, and complete legal documents
pertaining to the closing of real estate
and personal-property transactions. The
candidates’ names will be submitted to the
Washington State Supreme Court for appointment and will serve four-year terms
commencing January 1, 2009. In keeping
with the member requirements of APR 12,
both positions must be filled by attorney
members of the WSBA. Lawyers in the
lending, real estate, title, and escrow industry are encouraged to apply. The board

FYInformation
generally meets every other month. Please
submit a letter of interest and résumé to
the Bar Leaders Division, WSBA, 1325 4th
Ave., Ste. 600, Seattle, WA 98101-2539 or
e-mail barleaders@wsba.org.
Washington State Center for Court
Research Advisory Board

Application deadline: November 14,
2008
The WSBA Board of Governors will be
nominating one member who is appointed
by the Supreme Court to serve a three-year
term on the Washington State Center for
Court Research Advisory Board. The mission of the Center is to conduct objective
research that informs judicial policy and
strives to improve the functioning of the
justice system. The Center’s research is
intended to address issues of importance
to the Washington state courts, including
influences from and upon the larger criminal justice system in which the courts operate. This Advisory Board position requires
extensive knowledge of the courts and a
desire to perform court research to provide
analysis of court procedures and expenses.
The incumbent is eligible to apply. Please
submit a letter of interest and résumé to the
Bar Leaders Division, WSBA, 1325 Fourth
Ave., Ste. 600, Seattle, WA 98101, or e-mail
barleaders@wsba.org.
University of Washington School
of Law’s Immigrant Families
Advocacy Project

The University of Washington School
of Law’s Immigrant Families Advocacy
Project (IFAP) is searching for attorneys
interested in collaborating with UW law
students and the Northwest Immigrant
Rights Project (NWIRP) to provide pro
bono legal services to immigrant survivors
of domestic violence. No prior experience
with immigration law is necessary.
To prepare volunteers, on October
10, IFAP will host a CLE on relevant
immigration law, the unique ethical
considerations a pro bono attorney may
face during an IFAP case, and tips for
working with students and IFAP clients.
The CLE has been approved for 4.5 credits, including .75 ethics credits. It will be
held at the Seattle Law Offices of Davis
Wright Tremaine and runs from 10:00
a.m. to 4:30 p.m.
As a pro bono attorney with IFAP,
you will either be assigned an I-360 self-

petition for an abused spouse of a U.S.
citizen or lawful permanent resident or
a U-Visa for victims of domestic violence
who report their abusers to law-enforcement authorities. You will be working
with one to three law students who will
have attended a series of trainings. The
students will complete applications,
draft declarations, and gather supporting
documentation under your supervision.
Though you will be the attorney of record
on an IFAP case, you will receive support
from your student team and guidance
from the staff at the Northwest Immigrant Rights Project.
If you would like to get involved, please
contact Andrea Hastreiter at andreaha@u.
washington.edu or Jordan Wasserman, pro
bono coordinating attorney for NWIRP, at
jordan@nwirp.org or 206-957-8632.
Seeking Questionnaires
from Candidates for Judicial
Appointments

Deadlines: November 26, 2008, for January 8, 2009, interview; January 29, 2009,
for March 12, 2009, interview; April 30,
2009, for June 11, 2009, interview
The WSBA Judicial Recommendation
Committee ( JRC) is accepting questionnaires from attorneys and judges seeking
consideration for appointment to fill potential Washington State Supreme Court
and Court of Appeals vacancies. Interested
individuals will be interviewed by the
Committee on the dates listed above. The
JRC’s recommendations are reviewed

by the WSBA Board of Governors and
referred to the Governor for consideration
when making judicial appointments. Materials must be received at the WSBA office
by the deadline listed above. To obtain a
questionnaire, visit the WSBA website at
www.wsba.org/lawyers/groups/judicial
recommendation or contact the WSBA at
206-727-8212 or 800-945-9722, ext. 8212, or
barleaders@wsba.org.
Nominations Sought for Public
Education Award

The Council on Public Legal Education
(CPLE) is accepting nominations for its
Flame of Democracy Award, given to
an individual, organization, or program
in Washington state that has made a
significant contribution to increasing the
public’s understanding of law, the justice
system, or government. The mission of
the CPLE, a committee of the WSBA, is to
promote public understanding of the law
and civic rights and responsibilities.
First presented in 2002 to the late
journalist Richard Larsen, the award was
established to highlight the important
educational work being done by teachers,
lawyers, judges, the media, and a variety
of advocacy and community organizations
and individuals. Other recipients have
been the Yakima County Prosecuting
Attorney’s Office for its school outreach
program; the Northwest Justice Project
for its self-help website; and the League
of Women Voters of Washington Education Fund, for its numerous efforts to
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FYInformation
strengthen citizen knowledge of and
participation in government.
Nominations, which are due December
1, 2008, should be made in the form of a
letter (maximum 500 words) describing
the nominee’s work and how it addresses
the mission of the CPLE. The letter also
should include the name of a reference
who can provide additional information
about the nominee. Supporting materials may be submitted; please limit print
materials to 10 pages and audio-visual
materials to 30 minutes. Self-nominations
are encouraged. All nominations will be
kept confidential. Nominations should be
addressed to: Pam Inglesby, WSBA, 1325
Fourth Ave., Ste. 600, Seattle, WA 981012539. E-mail submissions are acceptable,
and may be sent to pami@wsba.org.
Further information about the CPLE may
be found at www.wsba.org/ple.
2009 Licensing Information and
Changes

Verify your address in the online lawyer
directory (http://pro.wsba.org) to ensure
that you will receive the 2009 licensing
forms. You are required to keep your contact information current; see Admission

Crane Bergdahl
Paul Chemnick
John Cooper
Nancy Curington
Pat Duffy
Cliff Freed
Judit Gebhardt
Harry Goldman
Don Grant
Alan Gunter
David G. Hansen
Tom Harris
Scott Holte
Don Horowitz
Bill Joyce
Margo Keller
Don Kelley
Stan Kempner

to Practice Rule 13.
Licensing forms changes. In an effort
to control costs and simplify renewal, the
2009 licensing forms have been changed
significantly from previous years’ forms.
One change to note: The form(s), which
will be mailed at the end of November, will
arrive in a standard-size envelope.
WSBA Bylaw Section II.E.1.b. on
Armed Forces fee exemption provides for
a license fee exemption for eligible members of the Armed Forces whose WSBA
membership status is active. The WSBA
will accept fee exemption requests from
December 1, 2008, until March 2, 2009, for
the 2009 licensing year.

Salmon at 206-733-5914, 800-945-9722, ext.
5914, or juliesa@wsba.org.

LOMAP and Ethics Traveling
Seminar

Do you have trouble saying “no” when you
should? Are you struggling with cases your
gut told you to avoid? If so, you may have
trouble setting and maintaining boundaries. Figure out what your limits are, then
practice saying “no.” If you’d like help, call
the WSBA Lawyers Assistance Program at
206-727-8268 or 800-945-9722, ext. 8268.

Join us for the LOMAP and Ethics Traveling Seminar October 21 in Walla Walla,
October 22 in Richland, or October 23
in Yakima. Future dates are November
4 in Oak Harbor and November 5 in
Bellingham. The seminar includes these
topics: safeguarding client property;
required trust account records; minding
your matters; and winding down: the golf
course beckons. To register, contact Julie

Efrem Krisher
Larry Levy
Judy Massong
Cynthia Morgan
Bill Rush
Michele Sales
David “Mac” Shelton
Richard Sindell
Jill Haavig Stone
Hal Vhugen
Kathleen Wareham
Gary Williams

Hosted by LOMAP, this roundtable is
useful for meeting other members and
WSBA Lawyer Services Department staff
who will answer questions on ethics,
practice, and substantive law. We meet the
second Tuesday of the month from noon to
1:30 p.m., October 14, November 11, and
December 9. Walk-ins are welcome! The
roundtable is held at the WSBA office.
LAP Solution of the Month:
Boundaries

Computer Clinic

The WSBA offers a hands-on computer
clinic for members. Learn what programs

TRADEMARK
& COPYRIGHT SEARCHES
TRADEMARK - Supply word and/or
design plus goods or services.

SEARCH FEES:

COMBINED SEARCH - $345

(U.S., State, Expanded Common Law and Internet)

TRADEMARK OFFICE - $185
STATE TRADEMARK - $185
EXPANDED COMMON LAW - $185
DESIGNS - $240 per International class
COPYRIGHT - $195
PATENT SEARCH- $580 (MINIMUM)

INTERNATIONAL SEARCHING
DOCUMENT PREPARATION

(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH- (SEC - 10K's, ICC, FCC,
COURT RECORDS, CONGRESS.)

Time is Money.
Save both. Call us.

Washington Arbitration & Mediation Service
206.467.0793 • www.usamwa.com • 253.627.3656
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APPROVED - Our services meet

standards set for us by a D.C. Court
of Appeals Committee.
Over 120 years total staff experience - not
connected with the Federal Government.

GOVERNMENT LIAISON SERVICES, INC.

200 North Glebe Rd., Suite321
Arlington, VA 22203
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.

TOLL FREE: 800-642-6564
www.TRADEMARKINFO.com
Since 1957
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such as Outlook, PowerPoint, Excel, Word,
and Adobe Acrobat can do for a lawyer.
Are you a total beginner? No problem.
The clinic teaches helpful tips you can use
immediately. Computers are provided, and
seating is limited to 15 members. There is
no charge, and no CLE credits are offered.
The October 13 clinic will be held from
10:00 a.m. to noon at the WSBA office
and will focus on using Excel and Word.
The October 16 session will be held from
2:00 to 4:00 p.m. and will focus on using
PowerPoint and Adobe Acrobat Version
8 (redaction and Bates numbering). For
more information or to RSVP, contact Julie
Salmon at 206-733-5914, 800-945-9722, ext.
5914, or juliesa@wsba.org.

dispute involving a lawyer, including those
between a lawyer and a client, a lawyer and
another lawyer, or a lawyer and another
professional. Either party to a dispute may
initiate fee arbitration or mediation. Both
programs are non-disciplinary, voluntary,
and confidential. For more information,
visit the WSBA website at www.wsba.org/
lawyers/services/adr.htm or call the ADR
coordinator at 206-733-5923 or 800-9459722, ext. 5923.

analyze a situation involving their own prospective conduct, apply the proper rules,
and reach an ethically sound decision. Calls
made to the Ethics Line are confidential,
and most calls are returned within one
business day. Any advice given is intended
for the education of the inquirer and does
not represent an official position of the
WSBA. Call the Ethics Line at 206-727-8284
or 800-945-9722, ext. 8284.

Facing an Ethical Dilemma?

The Lawyers Assistance Program offers
counseling to third-year law students at-

The WSBA Ethics Line can help members

Attorney at Law

Job Seekers Discussion Group

Looking for a job or making a transition?
Join us at the Job Seekers Discussion
Group the second Wednesday of each
month from noon to 1:30 p.m. The next
meeting is October 8 at the WSBA office.
The group discusses where to look for jobs,
how to grow your network of contacts,
strategies for résumés and cover letters,
and how to keep yourself organized and
motivated. Exchange information and
ideas with other lawyers looking to make
a change. Come as you are — no need to
RSVP. Bring your business cards and practice networking skills. For more information, call 206-727-8269, 800-945-9722, ext.
8269, or e-mail r ebeccan@wsba.org.

Assistance for Law Students

Independent Investigations
Professional Trainer
Expert Witness
Employment Law

Seeing eye-to-eye SometimeS requireS a helping hand
Claire has more than 25 years experience as a litigator and counselor, advising employers on
their responsibilities and employees on their rights. A former EEOC attorney, Claire understands
the challenges employers and employees face in today’s work environment. Claire has the
experience, judgment and impartiality both sides seek when faced with a discrimination complaint.
206.284.7728 • claire@ccordonlaw.com • ccordonlaw.com

Speakers Available

The WSBA Lawyers Assistance Program
offers speakers for engagements at county,
minority, and specialty bar associations,
and other law-related organizations. Topics include stress management, life/work
balance, and recognizing and handling
problem-personality clients. Contact
Barbara Harper at 206-727-8265, 800-9459722, ext. 8265, or barbarah@wsba.org.
Problem Getting a Client to Pay?

Dispute with another lawyer or an expert
witness? The WSBA offers two programs
to aid in the resolution of disputes involving lawyers. These programs serve both
members and the public. The Fee Arbitration Program focuses on fee disputes
between a lawyer and his or her client.
To participate, both parties must agree
to be bound by the arbitrator’s decision.
The Mediation Program provides a venue
for parties to work together to resolve any

Accounts Receivable

Financial Services

“Collection Services for the Legal Professional”

•
•
•
•
•

Skip Tracing
Asset Searches
Enforcement of Judgments
Credit Bureau Reporting
Settlement Negotiations

1402 Third Avenue, #619 • Seattle, WA 98101 • (206) 340-0883
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Disciplinary Notices
tending Washington schools. Sessions are
held in person or by phone. Treatment is
confidential and available for depression,
addiction, family and relationship issues,
health problems, and emotional distress.
A sliding-fee scale is offered ranging from
$0–30, depending on ability to pay. Call
206-727-8268, 800-945-9722, ext. 8268, or
visit www.wsba.org/lawyers/services/
lap.htm.
Help for Judges

The WSBA Judges Assistance Program
provides confidential assistance to judges
experiencing personal or professional difficulties. Telephone or in-person sessions
are available on a sliding-scale basis. For
more information, call the program coordinator at 206-727-8268 or 800-945-9722,
ext. 8268.
Learn More About CaseManagement Software

The WSBA Law Office Management Assistance Program (LOMAP) maintains
a computer for members to review software tools designed to maximize office
efficiency. The LOMAP staff is available
to provide materials, answer questions,
and make recommendations. To make
an appointment, contact Julie Salmon at
206-733-5914, 800-945-9722, ext. 5914, or
juliesa@wsba.org.
Upcoming Board of Governors
Meetings

October 24–25, Spokane • December
5–6, Bellingham • January 22–23, 2009,
Olympia
With the exception of the executive session, Board of Governors meetings are
open, and all WSBA members are welcome
to attend. RSVPs are appreciated but not
required. Contact Margaret Shane at
206-727-8244, 800-945-9722, ext. 8244, or
margarets@wsba.org. The complete Board
of Governors meeting schedule is available
on the WSBA website at www.wsba.org/
info/bog/schedule.htm.
Usury Rate

The average coupon equivalent yield from
the first auction of 26-week treasury bills
in September 2008 was 1.935 percent.
Therefore, the maximum allowable usury
rate for October is 12 percent. Information from January 1987 to date is on the
WSBA website at www.wsba.org/media/
publications/barnews/usury.htm.
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These notices of imposition of disciplinary
sanctions and actions are published pursuant
to Rule 3.5(d) of the Washington State Supreme
Court Rules for Enforcement of Lawyer Conduct,
and pursuant to the February 18, 1995, policy
statement of the WSBA Board of Governors. For
a complete copy of any disciplinary decision,
call the Washington State Disciplinary Board at
206-733-5926, leaving the case name, and your
name and address.
Note: Approximately 30,000 persons are eligible to practice law in Washington state. Some of
them share the same or similar names. Bar News
strives to include a clarification whenever an attorney listed in the Disciplinary Notices has the
same name as another WSBA member; however,
all discipline reports should be read carefully for
names, cities, and bar numbers.

Disbarred
Stephen B. Blanchard (WSBA No. 12294,
admitted 1982), of Edmonds, was disbarred,
effective July 23, 2008, by order of the Washington State Supreme Court following a default
hearing. This discipline is based on conduct in
two matters involving failure to provide competent representation, lack of diligence, failure
to communicate, charging unreasonable fees,
trust account irregularities, withholding client
funds, and violations of duties in connection
with disciplinary matters.
Matter No. 1: In May 2000, a client hired
Mr. Blanchard and paid him $1,300 to make a
claim against the Washington State Department of Natural Resources (DNR), which had
cut down trees on her property without her
permission. During 2001, the client telephoned
Mr. Blanchard repeatedly concerning her
claim, but he took no action. In March 2002,
Mr. Blanchard filed a standard tort claim form
with the Office of Risk Management on behalf
of his client. Although the claim form clearly
stated “Claimant must sign this claim form,” Mr.
Blanchard did not inform the client, but instead
signed it himself as her attorney. After the claim
form was filed, the client called Mr. Blanchard
repeatedly over a period of months asking him
to file suit against the DNR before the statute
of limitations expired. Mr. Blanchard filed suit
in October 2003, five months after the statute
of limitations had run out. The DNR moved for
summary judgment based on the expiration of
the statute of limitations and the fact that the
client had not signed the claim form; the court
entered summary judgment against the client
on both grounds. Mr. Blanchard told the client
that summary judgment was granted because
she had not signed the claim form, without
informing her that summary judgment had
been entered in part because the statute of
limitations had run out.
Mr. Blanchard filed a notice of appeal from
the summary judgment in March 2004. After

filing the appeal, the Appeals Court warned
him on several occasions that sanctions could
be imposed because he failed to comply with
the Rules of Appellate Procedure. The Appeals
Court eventually dismissed the appeal due to
Mr. Blanchard’s failure to file an appellate brief
and imposed $250 in sanctions against him.
Mr. Blanchard later admitted that he had been
negligent in pursuing the client’s claim. The
client brought a malpractice claim against Mr.
Blanchard and was awarded a monetary judgment against him, which he has not paid.
Matter No. 2: In December 2004, a client
hired Mr. Blanchard to probate the estate of her
brother, who had just died intestate. The client,
who lived out of state, paid Mr. Blanchard an
advance fee of $750 and $120 for a court filing fee. He deposited the entire amount into
his general account. At the time of his death,
the decedent’s assets consisted primarily of a
Jeep and a retirement account. A car dealer
offered to buy the Jeep for $2,050 on or before
December 31, 2004, if the client or someone else
obtained authority to sell it. The client placed
the Jeep in a storage facility while awaiting
legal authority. The client told Mr. Blanchard
that she wanted to be appointed personal
representative of her brother’s estate so that
she could sell his Jeep and also obtain any mail
the post office was holding for him. She also
asked Mr. Blanchard to ascertain the status of
the retirement account and the identity of any
of its beneficiaries. The client returned to her
home several days after hiring Mr. Blanchard
and thereafter communicated with him by telephone and letter. He often failed to respond. On
more than one occasion, the client requested
an accounting of the money she had paid Mr.
Blanchard, but he never provided one. Mr.
Blanchard did not file a petition to probate the
estate, did not communicate to the client why
he failed to file the petition, and did not refund
the money the client had paid him. Because no
one was appointed personal representative of
the estate, the offer to sell the Jeep expired, the
storage facility took possession of it and the
value did not rebound to the estate, and the
post office would not release the decedent’s
mail to the client and instead returned it to
the senders.
A Michigan lawyer, on behalf of the client,
wrote to Mr. Blanchard in March 2005 demanding copies of the decedent’s death certificate,
the keys to the Jeep, and return of the money the
client had paid. Mr. Blanchard did not comply
with the requests, but contacted the client and
assured her that he would perform the tasks for
which she had hired him. Mr. Blanchard took no
steps to ascertain the status of the decedent’s
retirement account until he received the
March letter from the Michigan lawyer. In May
2005, the Michigan lawyer again wrote to Mr.
Blanchard, noting that Mr. Blanchard had not
complied with the earlier request. He asked Mr.
Blanchard to return the client’s file and the fees

paid, and stated that he would advise the client
to file a grievance with the Bar Association. Mr.
Blanchard did not answer the second letter. His
paralegal mailed to the client the Jeep’s keys and
several death certificates and stated that Mr.
Blanchard would provide a billing statement,
which he did not do.
In February 2006, the clients in the two
preceding matters filed grievances against Mr.
Blanchard. He did not respond to the grievances or to subsequent certified letters from
the Bar Association. Mr. Blanchard appeared
for a deposition in April 2006 pursuant to a
subpoena duces tecum, but failed to bring all of
the documents listed in the subpoena. He did
not produce any records relating to the money
the client in the first matter paid him for his
representation. He did produce billing statements for his representation of the client in
the second matter; however, the bills included
charges for work that was not performed by
Mr. Blanchard.
Mr. Blanchard’s conduct violated RPC
1.1, requiring a lawyer to provide competent
representation to a client; RPC 1.2(a), requiring lawyers to abide by the client’s decisions
concerning the objectives of the representation; RPC 1.2(c), allowing a lawyer to limit the
scope of representation if the limitation is
reasonable under circumstances and the client
consents after consultation; RPC 1.3, requiring
a lawyer to act with reasonable diligence and
promptness in representing a client; former
RPC 1.4, requiring a lawyer to keep a client
reasonably informed about the status of a matter, promptly comply with reasonable requests
for information, and explain a matter to the
extent reasonably necessary to permit the client to make informed decisions regarding the
representation; former RPC 1.5(a), requiring
attorneys’ fees to be reasonable; former RPC
1.14(a), requiring all funds of clients paid to a
lawyer to be deposited in an interest-bearing
trust account; RPC 1.14(b), requiring a lawyer
to promptly notify a client of the receipt of his
or her funds, maintain complete records of the
funds, and promptly pay or deliver to the client
the funds in the possession of the lawyer to
which the client is entitled to receive; RPC 3.2,
requiring a lawyer to make reasonable efforts to
expedite litigation consistent with the interests
of the client; RPC 8.4(c), prohibiting a lawyer
from engaging in conduct involving dishonesty,
fraud, deceit, or misrepresentation; and RPC
8.4(l), prohibiting a lawyer from violating a duty
or sanction imposed by or under the Rules of
Enforcement for Lawyer Conduct in connection
with a disciplinary matter.
Natalea Skvir represented the Bar Association. Mr. Blanchard represented himself. Lee
Grochmal was the hearing officer.

Disbarred
Gregory S. Zoro (WSBA No. 8212, admitted

1978), of Des Moines was disbarred, effective
July 9, 2008, by order of the Washington State
Supreme Court following approval of a stipulation. This discipline resulted from conduct in
four matters involving failure to communicate;
lack of diligence; trust account irregularities;
forgery; and conduct involving dishonesty,
fraud, deceit, and misrepresentation.
Between approximately October 2002 and
May 2007, Mr. Zoro engaged in the following
conduct:
• Failure to respond to repeated requests for
information from a client and from a third
party involved in a personal-injury matter,
and failed to respond to messages left by a
client in a second personal injury matter;
• Failure to timely pay amounts due to thirdparty insurers after cases were settled and
funds received by Mr. Zoro, for two-and-ahalf years in one matter and for six months
in a second matter;
• Failure to maintain current trust account
records for approximately 40 clients in 2006
and 2007 by failing to maintain complete
and accurate client ledgers, failing to
maintain accurate check registers, failing to
regularly reconcile his trust account bank
statements with his check register and client ledgers, failing to withdraw fees from his
trust account promptly as they were earned,
and disbursing funds from his trust account
for clients when there were insufficient
funds on deposit for those clients or before
the corresponding deposits for that client
had been collected by the bank; and
• Mr. Zoro also admitted that there is a substantial likelihood the Association could
prove, by a clear preponderance of the evidence, that he intentionally misrepresented
to a Bar Association auditor, in connection
with a disciplinary matter, the source and
circumstances of a payment deposited in
his trust account by submitting a fabricated
deposit record to the auditor, in violation of
RCW 9A.60.020.
Mr. Zoro’s conduct violated RPC 1.3, requiring a lawyer to act with reasonable diligence
and promptness in representing a client; former
RPC 1.4, requiring a lawyer to keep a client reasonably informed about the status of a matter,
promptly comply with reasonable requests for
information, and explain a matter to the extent
reasonably necessary to permit the client to
make informed decisions regarding the representation; former RPC 1.14(b)(3) and current
RPC 1.15A(h)(2), requiring a lawyer to maintain
complete records of all funds, securities, and
other properties of a client coming into the
possession of the lawyer and render appropriate accounts to his or her client regarding them;
current RPC 1.15A(c)(2), requiring a lawyer
to hold property of clients and third persons
separate from the lawyer’s own property and to
identify, label, and appropriately safeguard any
property of clients or third persons other than

funds; current RPC 1.15A(h)(1), prohibiting a
lawyer from depositing funds belonging to the
lawyer in a trust account; current RPC 1.15A(h)
(6), requiring that trust records be reconciled
as often as bank statements are generated or
at least quarterly; current RPC 1.15A(h)(7),
prohibiting a lawyer from disbursing funds
from a trust account until deposits have cleared
the banking process and have been collected,
unless the lawyer and the bank have a written
agreement by which the lawyer personally
guarantees all disbursements from the account
without recourse to the trust account; current
RPC 1.15A(h)(8), prohibiting disbursements on
behalf of a client or third person from exceeding
the funds of that person on deposit and prohibiting funds of a client or third person to be used
on behalf of anyone else; current RPC 1.15B(a)
(1) and (8), requiring that a lawyer maintain
current trust account records and including a
checkbook register or equivalent for each trust
account and copies of all trust account client
ledger reconciliations; RPC 8.4(b), prohibiting
a lawyer from committing a criminal act that
reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other
respects; and RPC 8.4(c), prohibiting a lawyer
from engaging in conduct involving dishonesty,
fraud, deceit and misrepresentation.
Natalea Skvir represented the Bar Association. Mr. Zoro represented himself.

Suspended
John L. Erickson (WSBA No. 4909, admitted
1973), of Bellingham, was suspended for 60
days, effective May 15, 2008, by order of the
Washington State Supreme Court following
approval of a stipulation. This discipline was
based on conduct involving conflicts of interest; practicing law while suspended; conduct
involving dishonesty, fraud, deceit, or misrepresentation; and violation of a duty in connection
with a disciplinary matter.
Matter No. 1: In June 2004, Mr. Erickson
was hired by a client (Mr. B) to represent him
in a marital dissolution proceeding against the
client’s wife (Mrs. B). The dissolution did not
proceed because Mr. and Mrs. B reconciled. In
August 2005, Mrs. B’s mother filed for custody
of Mr. and Mrs. B’s two children. Mr. Erickson
jointly represented both Mr. and Mrs. B in the
child-custody matter against Mrs. B’s mother.
During that time, Mr. Erickson met with Mr.
and Mrs. B jointly and was provided with
information from Mrs. B that is covered by the
attorney-client privilege and would constitute
confidences or secrets.
In May 2006, Mr. and Mrs. B separated again
and their relationship became strained and
adversarial. After the separation, Mr. Erickson
represented Mr. B in the pending dissolution
and child-custody matters. Mr. B’s interests in
the matters were materially adverse to those
of Mrs. B. Mr. Erickson failed to seek or obtain
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informed consent confirmed in writing from
Mrs. B to represent Mr. B. In June 2006, Mrs. B
filed a grievance with the Association alleging
that Mr. Erickson failed to avoid a conflict of
interest by continuing to represent Mr. B in
the pending matters. The Association sent Mr.
Erickson a copy of the grievance and a letter
requesting him to respond to the grievance.
Mr. Erickson did not respond, and continued
to represent Mr. B. In July 2006, the Bar Association sent Mr. Erickson a second letter
requesting him to provide a written response
to the grievance. Mr. Erickson did not respond.
Disciplinary counsel sent a third letter on
February 7, 2007, requesting a response by
February 26, 2007. Mr. Erickson received the
letter, but did not respond to it. In March 2007,
Mrs. B filed a motion to disqualify Mr. Erickson
from representing Mr. B based on the conflict
of interest. Mr. Erickson received the motion,
but did not withdraw from the representation.
He believed that Mrs. B would not be harmed
by any potential conflict of interest because Mr.
B was willing to accept her demands regarding
the division of property. At the hearing on the
motion to disqualify, Mrs. B told the court that
Mr. Erickson could continue to represent her
husband if he promptly completed the dissolution. Consequently, the court did not disqualify Mr. Erickson from the representation.
Mr. Erickson never completed the dissolution.
In March 2007, Mr. Erickson was served with a
subpoena for deposition and subpoena duces
tecum issued by the Association scheduling his
deposition for April 2007. Mr. Erickson still did
not respond to the grievance but did appear for
his deposition.
Matter No. 2: Mr. Erickson failed to timely
pay his annual 2007 Association license fees.
In March 2007, Mr. Erickson received a presuspension notice by certified mail from the
Association. In April 2007, the Association left
a voicemail message at Mr. Erickson’s office
warning him that he would be suspended if he
failed to pay his license fees. Mr. Erickson did
not return the call. In June 2007, additional
notices of suspension were sent to Mr. Erickson
by certified mail, but that mail was returned
unclaimed. Mr. Erickson was suspended for
nonpayment of license fees on June 13, 2007,
and was notified by telephone of his suspension
that same day. After receiving that call, Mr.
Erickson contacted a staff person at the Association (Ms. X) regarding getting reinstated.
He filled out and submitted an application for
change of membership, on which he left several
answers blank. The application, mailed to the
Association with a check to cover the outstanding fees, inaccurately reflected that Mr. Erickson had not had any direct or continuing active
legal experience since leaving active status.
Believing he would be immediately reinstated,
Mr. Erickson continued to practice law.
On June 27, 2007, Ms. X left Mr. Erickson a
voicemail, and sent him an e-mail, asking him
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to call her because he did not complete the
application. Mr. Erickson did not return the call
and did not retrieve the e-mail until a later date.
On July 3, 2007, Ms. X sent Mr. Erickson a letter
asking him to complete the application so that
she could proceed with his status change. When
Mr. Erickson received Ms. X’s letter, he knew he
had not yet been readmitted to practice law. On
July 24, 2007, Mr. Erickson e-mailed responses
to the inquiries made by Ms. X inaccurately
stating “I have not engaged in the practice of
law between the time I was suspended and paid
my dues.” In fact, Mr. Erickson did practice law
after his June 13, 2007, suspension. On July 31,
2007, the Association reinstated Mr. Erickson’s
license to practice law. In August 2007, the
Association opened a grievance against Mr.
Erickson for practicing law while under suspension and sent him a letter requesting a response
to the grievance within two weeks. Mr. Erickson
received the letter but did not respond to it. In
September 2007, the Association sent letters
to Mr. Erickson by certified mail (which were
returned unclaimed) and by regular mail, along
with copies of the earlier letters. Mr. Erickson
received the letter sent by regular mail, but
knowingly failed to timely respond to it. In October 2007, Mr. Erickson was personally served
with a second subpoena for deposition and
subpoena duces tecum for failing to respond to
the grievance; he attended the second deposition at the offices of the Association.
Mr. Erickson’s conduct violated RPC 1.9(a),
prohibiting a lawyer who has formerly represented a client in a matter from thereafter
representing another person in the same or
a substantially related matter in which that
person’s interests are materially adverse to
the interests of the former client unless the
former client consents in writing after consultation and a full disclosure of the materials
facts [former RPC 5.5(a), prohibiting a lawyer
from practicing law in a jurisdiction where the
doing so violates the regulation of the legal
profession in that jurisdiction]; current RPC
5.8(a), prohibiting a lawyer from engaging in
the practice of law while on inactive status,
or while suspended from the practice of law
for any cause; RPC 8.4(c), prohibiting a lawyer
from engaging in conduct involving dishonesty,
fraud, deceit, or misrepresentation; and RPC
8.4(l), prohibiting a lawyer from violating a duty
or sanction imposed by or under the Rules for
Enforcement of Lawyer Conduct in connection
with a disciplinary matter [here, ELC 1.5].
Jonathan H. Burke represented the Bar Association. Mr. Erickson represented himself.

Suspended
Kathryn E. Jackson (WSBA No. 17488, admitted 1987), of Salem, Oregon, was suspended
for 60 days, effective June 9, 2007, by order of
the Washington State Supreme Court imposing reciprocal discipline in accordance with

an order of the Supreme Court of the State of
Oregon following a stipulation. This discipline
is based on conduct involving failure to timely
respond to a request for production and inaccurate statements made to court and opposing
counsel in a personal-injury matter. For more
information, see the Oregon State Bar Bulletin
(August/September 2007), available at www.
osbar.org/publications/bulletin/07augsep/
discipline.html.
Ms. Jackson’s conduct violated Oregon’s
Code of Professional Responsibility, DR
1-102(A)(4), prohibiting a lawyer from engaging
in conduct that is prejudicial to the administration of justice; and DR 6-101(A), requiring a
lawyer to provide competent representation
to a client.
Joanne S. Abelson represented the Bar Association. Ms. Jackson represented herself.

Suspended
Clinton L. Morgan (WSBA No. 22181, admitted 1992), of Olympia, was suspended for nine
months, effective November 10, 2008, by order
of the Washington State Supreme Court following approval of a stipulation. This discipline
was based on conduct involving a conflict of
interest.
In fall of 2001, Mr. Morgan was hired by a client (Ms. Y) to represent her in her dissolution.
Mr. Morgan filed the dissolution petition on
December 12, 2001. Mr. Morgan and Ms. Y developed an attraction to one another and eventually entered into an inappropriate intimate
relationship. There are conflicting accounts
as to whether this relationship commenced
in January or February 2002. On January 28,
2002, Mr. Morgan filed a notice of withdrawal
and substitution in Ms. Y’s case, substituting an
associate at his law firm as attorney of record.
Mr. Morgan did not tell this associate about
his inappropriate intimate relationship with
Ms. Y. According to the associate, she regularly
asked Mr. Morgan for advice on Ms. Y’s case. Mr.
Morgan denies this.
In May 2002, Ms. Y’s husband confronted
Ms. Y about the nature of her relationship with
Mr. Morgan, and became increasingly hostile
to her. In late July or early August 2002, Mr.
Morgan’s associate asked Mr. Morgan to help
negotiate a settlement of Ms. Y’s case with opposing counsel. Mr. Morgan agreed and became
actively involved in settlement negotiations. He
finalized the financial aspects of the settlement.
Prior to his re-entry into the case to negotiate
the settlement, Mr. Morgan did not advise Ms.
Y of any potential conflicts of interest or the
risks of his representing her in light of their
inappropriate intimate relationship, and did
not have her sign a written waiver. The settlement was completed in August 2002 and the
dissolution became final the next month. Mr.
Morgan and Ms. Y’s relationship ended several
months later. In 2004, when Ms. Y was having

difficulty living with the financial settlement,
she sought counsel from other lawyers and
subsequently brought a malpractice action
against Mr. Morgan, his associate, and his law
firm, which settled. Ms. Y filed a grievance with
the Association after the settlement of the
malpractice case.
Mr. Morgan’s conduct violated former RPC
1.7(b), prohibiting a lawyer from representing
a client if the representation may be materially
limited by the lawyer’s own interests, unless the
lawyer reasonably believes the representation
will not be adversely affected and the client
consents in writing after full disclosure.
Joanne S. Abelson represented the Bar
Association. Kenneth S. Kagan represented
Mr. Morgan.

Suspended
Joseph Y. Prather (WSBA No. 11525, admitted
1981), of Vancouver, was suspended for one
year, effective May 14, 2008, by order of the
Washington State Supreme Court following
approval of a stipulation by the Disciplinary
Board. This discipline is based on conduct in
three matters involving charging unreasonable
fees, failing to return clients’ funds, failing to act
with reasonable diligence, lack of communication, and conflicts of interest.
Between June 22, 2005, and September 11,
2007, Mr. Prather engaged in the following
conduct in five matters that gave rise to the
discipline:
• Failure to refund unearned fees to three
clients in three different matters when he
had done little or no work of benefit to the
clients;
• Attempt to make the return of a client’s
fees contingent upon the client signing a
memorandum of understanding, and not
advising the client to seek independent
representation;
• Failure to return $250 in advanced costs to
a client when she requested it;
• Failure to obtain the entry of temporary
orders in a client’s parentage action or to
follow up on the child support hearing;
failure to file another client’s petition for
modification before her maintenance order
expired; failure to file a petition to probate a
client’s mother’s estate for over 15 months;
and failure to file a client’s dissolution petition for over 45 days; and
• Failure to communicate with clients regarding the status of their cases and failure to
inform two clients of the difficulties he was
having in completing their matters in a
timely manner.
Mr. Prather’s conduct violated former RPC
1.3, requiring a lawyer to act with reasonable
diligence and promptness in representing a
client; former RPC 1.4, requiring a lawyer to
keep a client reasonably informed about the
status of a matter, promptly comply with rea-

sonable requests for information, and explain
a matter to the extent reasonably necessary to
permit the client to make informed decisions
regarding representation; RPC 1.5(a), requiring
a lawyer’s fee to be reasonable; former RPC
1.14(b)(4) and current RPC 1.15A( f), requiring
a lawyer to promptly pay or deliver to the client
as requested by a client the funds, securities,
or other properties in the possession of the
lawyer which the client is entitled to receive;
former RPC 1.15(d) and RPC 1.16(d), requiring
a lawyer to take steps to the extent reasonably
practicable to protect a client’s interests, such
as refunding any advance payment of fee that
has not been earned.
Francesca D’Angelo represented the Bar
Association. Joseph J. Ganz represented Mr.
Prather.

Suspended
Michael B. Roff (WSBA No. 31356, admitted
2001), of Otis Orchards, was suspended for six
months, effective July 15, 2008, by order of the
Washington State Supreme Court following approval of a stipulation. This discipline is based
on two matters involving failure to deposit
client funds in a trust account and charging
unreasonable fees.
Matter No. 1: A woman (Ms. Z) was
charged with theft and forgery in relation to
her embezzlement of funds from her former
employer. After being fired by her employer,
but before police had referred the matter to the
prosecutors, Ms. Z hired Mr. Roff to represent
her. Ms. Z and Mr. Roff entered into a written
fee agreement wherein Mr. Roff agreed to
represent Ms. Z during the investigation and
through trial, if charges were filed, in exchange
for a flat fee of $15,000. Ms. Z paid $5,000 at
the time the fee agreement was signed and
her mother paid the $10,000 balance soon
thereafter. Ms. Z asked Mr. Roff to negotiate
a repayment schedule with her employer to
avoid being charged criminally or to mitigate
any sentence she might receive. Mr. Roff agreed
to contact the employer and advised Ms. Z to
accumulate any funds she could to pay to the
employer. After charges were filed, Ms. Z sold
her house and gave $25,000 of the proceeds to
Mr. Roff to hold in trust for possible payment
to the employer if agreement could be reached.
Mr. Roff did not have a trust account because
he only accepted “non-refundable retainers”
from clients. Mr. Roff deposited Ms. Z’s $25,000
in his general account, despite the fact that
the money was client funds. The balance in
Mr. Roff ’s general account never fell below the
balance of Ms. X’s client funds that were in his
possession. Ms. X later asked Mr. Roff to return
$5,000 of the client funds and, later, to return
another $10,000 of the client funds. Mr. Roff
did so, leaving $10,000 of Ms. Z’s client funds
in his possession.
At the time Mr. Roff returned the $10,000,

he also asked Ms. Z to sign a receipt and a
new fee agreement, which provided that Ms.
Z was agreeing to pay Mr. Roff an additional
$10,000 for the same representation in the
embezzlement case. Ms. Z did so. The new fee
agreement acknowledged that this additional
$10,000 had already been paid. The purpose
of the new fee agreement was to change the
$10,000 in client funds remaining in Mr. Roff ’s
possession into an additional fee for Mr. Roff.
The purported consideration given for the
$10,000 fee increase was that Mr. Roff would be
available for consultation with Ms. Z 24 hours
a day and would pay all costs associated with
the case out of his fee. Mr. Roff was, however,
already obligated to communicate and consult
with Ms. Z up through trial. The prosecutor
subsequently advised Mr. Roff that Ms. Z should
turn herself in. She did so on March 28, 2006,
without advising Mr. Roff. Lawyer A, whom
Ms. Z had retained to represent her on related
civil matters, later notified Mr. Roff that Ms.
Z was in custody, demanded a refund of the
$25,000 fee that Ms. Z had paid, and threatened
to file a Bar complaint. Mr. Roff believed this
letter terminated his representation of Ms. Z.
Another lawyer appeared on Ms. Z’s behalf. She
pled guilty to the charges of theft and forgery,
and was sentenced in July 2006. Prior to the
grievance being filed, Mr. Roff and Lawyer A,
acting on Ms. Z’s behalf, began negotiating over
the demand that Mr. Roff refund his fee to Ms.
Z. They agreed that Mr. Roff would retain the
original $15,000 fee and that he would refund
the $10,000 balance, which he refunded in
October 2006.
Matter No. 2: In November 2005, a man (Mr.
Y) was arrested in Spokane on a felony fugitive
warrant from California. Mr. Y’s wife retained
Mr. Roff to represent her husband. They paid
Mr. Roff $2,500, which was a “non-refundable”
flat fee. After Mr. Roff was hired, he consulted
with Mr. Y, appeared with Mr. Y in court three
times, and succeeded in having the fugitive
matter dismissed when a California governor’s
warrant was not served on Mr. Y within the
required time. Several months later, a California
sheriff ’s deputy advised Mr. Y that the California governor’s warrant was being reissued and
that he would be re-arrested in Spokane if he
did not voluntarily travel back to California
and turn himself in. A Spokane County public
defender also called Mr. Y and told him that
the governor’s warrant had been received in
Spokane. Mr. Y went back to Mr. Roff for additional assistance. Even though Mr. Y was being
sought on the same California warrant, Mr. Roff
considered this second phase to be separate
and distinct from the initial representation and
charged Mr. Y another $3,000 flat fee, which
Mr. Y paid. Mr. Roff spoke with the California
sheriff ’s deputy, but did little work on Mr. Y’s
behalf thereafter. Mr. Y subsequently requested
from Mr. Roff a refund of all fees paid and an
accounting of time spent. Mr. Roff, believing
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he had earned fees in the matter, disputed Mr.
Y’s claim to a full refund. Mr. Y sued Mr. Roff
in small claims court. Mr. Roff participated in
a mediation with Mr. Y. Mr. Roff refunded the
second $3,000 fee and Mr. Y agreed that the
initial $2,500 had been earned.
Mr. Roff ’s conduct violated former RPC
1.14(a), requiring all funds of clients paid to a
lawyer or law firm be deposited in one or more
identifiable interest-bearing trust accounts
maintained as set forth in the rules, and no
funds belonging to the lawyer or law firm be
deposited therein; and RPC 1.5(a), requiring
that a lawyer’s fee be reasonable (and specifying
that one of the factors considered in determining the reasonableness of a fee is the time and
labor required to perform the legal service).
M. Craig Bray represented the Bar Association. Mr. Roff represented himself.

Suspended
George Trejo Jr. (WSBA No. 19758, admitted
1990), of Yakima, was suspended for three
months, effective June 12, 2008, by order of the
Washington State Supreme Court following an
appeal. This discipline resulted from conduct
involving trust-account irregularities and
lack of supervision of a non-lawyer assistant.
The suspension is to be followed by two years’
probation. For more information, see In re
Disciplinary Proceeding Against Trejo, 185 P.3d
1160 (2008).
Since 1995, Mr. Trejo maintained a solo
practice with one employee (Ms. G). In May
2003, the Bar Association received notification
that Mr. Trejo’s trust account was overdrawn.
A few days later, a certified public accountant
employed as an auditor by the WSBA requested
an explanation of the overdraft. Mr. Trejo
explained that Ms. G, after being confronted,
admitted to writing checks to herself from
the trust account without Mr. Trejo’s permission. Ms. G would deposit the check into her
personal checking account to cover personal
debts and, later, when her personal account
was sufficiently funded, she would write a
check back to the trust account. This happened
approximately 12 times in amounts ranging
from $20 to $2,050.
Ms. G’s check-floating scheme delayed
payments to one of Mr. Trejo’s clients, who
was receiving checks every two weeks from
the Department of Labor and Industries (L&I).
The L&I check was deposited into Mr. Trejo’s
trust account. Mr. Trejo would then issue a
check for 90 percent of the L&I check to the
client and issue a check to either himself or
to Ms. G for the remaining 10 percent. During
the period of January 2002 to May 2003, there
were insufficient funds in the client trust account to timely pay the client on five separate
occasions. The shortages lasted from a few
days to a few weeks. Once Ms. G replenished
the trust account, a check was written to the
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client. Around May 2003, Ms. G’s check to the
trust account bounced. This, in turn, caused
the check issued to the client to bounce and
resulted in an overdraft notification.
Ms. G also admitted to misappropriating
two payments for her personal use. She took
a check for $860, endorsed it by signing Mr.
Trejo’s name, cashed the check, and then
misappropriated the funds. Another incident
involved a wire transfer of $2,000 into the trust
account. Ms. G issued to herself a check for
$2,000, again signing Mr. Trejo’s name without
his permission. Ms. G was authorized to sign
checks using Mr. Trejo’s name, but Mr. Trejo was
unaware of any of these activities prior to the
May 2003 overdraft notification, because he did
not review his bank statements. Mr. Trejo’s law
office maintained inadequate trust-accounting
procedures and records. His records for the
trust account “consisted solely of a handwritten
journal that listed the number of the checks
written out of the trust account, the date on
which the check was issued, the payee, and
the amount of the check.” Some of the checks
noted which client was associated with the
check. Three trust-account checks were not
accounted for in the journal. The journal did
not track deposits or reflect a running balance.
Mr. Trejo kept his monthly bank statements, but
did not review them. Mr. Trejo did not reconcile
his journal with the bank statements. Mr. Trejo
did not maintain individual client ledgers or
any records that could be that could be used
to accurately determine client balances in the
trust account. Thus, Mr. Trejo could not identify
the funds in the trust account that belong to
each client.
Mr. Trejo did not maintain a bank account
in Washington for his personal or business
funds. When Mr. Trejo received a check or
wire transfer from a client, the funds were
deposited into the trust account regardless of
their nature. Earned fees were deposited into
the trust account 66 times during the audit
period. The earned fees constituted $117,782.74
of the $150,599.66 deposited into the trust
account from January 2002 to May 2003. Once
the earned fees were deposited, a trust-account
check was issued to Mr. Trejo or Ms. G, who
then cashed the check and kept the cash in
Mr. Trejo’s office. Other than the L&I check
deposits, client funds were deposited into the
client trust account nine times during the audit
period. In one instance, Mr. Trejo deposited
money into the client trust account and then issued a trust-account check to pay for a personal
debt. At the conclusion of her audit, the WSBA
auditor explained the proper procedures for
handling a trust account and keeping complete
records. In March 2004, the auditor conducted a
follow-up audit of Mr. Trejo’s trust account. The
auditor concluded that Mr. Trejo implemented
a number of her recommendations; however,
the auditor also found that Mr. Trejo failed to
use client ledgers consistently, failed to identify

deposits by clients, and failed to reconcile the
client ledgers to the check register. Mr. Trejo
also continued to deposit earned fees into the
client trust account.
Mr. Trejo’s conduct violated former RPC
1.14(a), requiring all funds of a client paid to a
lawyer or law firm be deposited in one or more
interest-bearing trust accounts maintained as
set forth in the rules; former RPC 1.14(b)(3), requiring a lawyer to maintain complete records
of all funds, securities, and other properties of
a client coming into possession of the lawyer
and render appropriate accounts to his or her
client regarding them; and former RPC5.3(b),
requiring a lawyer having direct supervisory
authority over a non-lawyer to make reasonable
efforts to ensure that the person’s conduct is
compatible with the professional obligations
of the lawyer.
Debra J. Slater represented the Bar Association. Mr. Trejo represented himself. Richard B.
Price was the hearing officer.

Suspended
Joseph P. Williams (WSBA No. 34236, admitted
2003), of Darrington, was suspended for one
year to be followed by two years’ probation, effective July 17, 2008, by order of the Washington
State Supreme Court following approval of a
stipulation. This discipline was based on conduct involving engaging in criminal behavior
and violating court orders. Joseph P. Williams
is to be distinguished from Joseph S. Williams Jr.
of Santa Ana, California.
In October 2004, Mr. Williams was arrested
by the Seattle police. At the time of his arrest,
Mr. Williams possessed cocaine. Mr. Williams
was charged in King County Superior Court
with possessing cocaine, a class C felony,
and released on personal recognizance. He
declined to participate in Drug Diversion
Court. Mr. Williams signed an order setting his
case scheduling hearing for March 23, 2005. He
failed to appear for his case scheduling hearing, and a bench warrant was issued. On March
24, 2005, Mr. Williams appeared in court, and
the warrant was quashed. Mr. Williams signed
an order setting his omnibus hearing for May
6, 2005. He failed to appear for his omnibus
hearing, and a bench warrant was issued.
Mr. Williams went to work in Alaska for the
summer. In October 2005, Mr. Williams was
arrested by the Seattle police and charged in
King County Superior Court with robbery in
the second degree, a class B felony. In December 2005, Mr. Williams was charged with bail
jumping, a class C felony, for failing to appear
at his May 2005 omnibus hearing. Mr. Williams
signed an order setting his omnibus hearing
for January 20, 2006. He failed to appear for
his January 20, 2006, omnibus hearing, and
a bench warrant was issued. On January 30,
2006, Mr. Williams appeared in court and the
warrant was quashed.

Professionals
In February 2006, Mr. Williams pleaded
guilty to assault in the fourth degree, a gross
misdemeanor, and to patronizing a prostitute,
a misdemeanor. In May 2006, Mr. Williams
pleaded guilty to attempted possession of cocaine, a gross misdemeanor, and to attempted
bail jumping, also a gross misdemeanor.
Mr. Williams conduct violated RPC 8.4(b),
prohibiting a lawyer from committing a criminal act that reflects adversely on the lawyer’s
honesty, trustworthiness, or fitness as a lawyer
in other respects; RPC 8.4(d), prohibiting a
lawyer from engaging in conduct involving
dishonesty, fraud, deceit, or misrepresentation;
RPC 8.4(i), prohibiting a lawyer from committing any act involving moral turpitude, or
corruption, or any unjustified act of assault or
other act which reflects disregard for the rule
of the law; and RPC 8.4(j), prohibiting a lawyer
from willfully disobeying or violating a court
order directing him or her to do or cease doing
an act which he or she ought in good faith to
do or forbear.
Scott G. Busby represented the Bar Association. Peter G. Cogan represented Mr.
Williams.

Admonished
Novelle F. Ballard (WSBA No. 18830, admitted
1989), of Port Ludlow, was ordered to receive
an admonition on May 16, 2008, by order of a
review committee of the Disciplinary Board.
Ms. Ballard’s discipline was based on conduct
involving a conflict of interest.
During 2005, Ms. Ballard defended a client
(Ms. J) in an insurance matter. In 2006, an
insurance company asked that Ms. Ballard
defend their client in a lawsuit in which Ms. J
was the complainant. Ms. J had changed her
name, and her lawyer in the second matter
notified Ms. Ballard of the name change and
the conflict of interest. After notification of
the conflict, Ms. Ballard filed a Notice of Appearance to represent the insurance company
client against Ms. J. At the time the Notice of
Appearance was filed, Ms. Ballard was continuing to represent Ms. J in the earlier matter. Ms.
Ballard did not determine whether this was
a waivable conflict or obtain a waiver of the
conflict of interest. Ms. Ballard stated that she
filed the Notice of Appearance to protect the
statute of limitations and did not significantly
participate in the case.
Ms. Ballard’s conduct violated RPC 1.7,
prohibiting a lawyer from representing a client
whose interests are directly adverse to another
client unless (1) the lawyer reasonably believes
the representation will not adversely affect the
relationship with the other client, and (2) each
client consents in writing after consultation
and a full disclosure of the material facts.
Kevin M. Bank represented the Bar Association. Ms. Ballard represented herself.
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APPELLATE MEDIATION
Sometimes overlooked, there is
value in having an experienced
appellate lawyer mediate a civil
matter on appeal. An appellate
mediator can advise the parties
of the general chances of success
on appeal and assist the parties in
arriving at a fair resolution of the
issues in the case.
The attorneys at Talmadge/
Fitzpatrick are very willing to serve
as mediators on appeal in state
and federal cases.
TALMADGE/FITZPATRICK

18010 Southcenter Parkway
Tukwila, WA 98188-4630
Tel: 206-574-6661 • Fax: 206-575-1397
www.talmadgelg.com

Available for consultation
or referral on state and federal briefs
and arguments.
TALMADGE/FITZPATRICK
18010 Southcenter Parkway
Tukwila, WA 98188-4630

206-574-6661
Fax: 206-575-1397

E-mail: christine@talmadgelg.com
www.talmadgelg.com

APPEALS
Margaret K. Dore
Former Law Clerk to the
Washington State Supreme Court
and the Washington State Court of
Appeals

www.margaretdore.com
1001 Fourth Ave., 44th Floor
Seattle, WA 98154
206-389-1754

OLYMPIA ATTORNEYS
Focused on advising and representing
governmental entities, businesses,
and individuals in tort, civil rights,
employment, land use, insurance
coverage, insurance defense, risk
management, legislative, and public
records matters.

LAW, LYMAN, DANIEL,
KAMERRER &
BOGDANOVICH, P.S.
Donald L. Law • Jocelyn J. Lyman
Don G. Daniel • W. Dale Kamerrer
Guy Bogdanovich • Jeffrey S. Myers
Elizabeth A. McIntyre • John E. Justice
Practicing Statewide Since 1981
2674 RW Johnson Blvd.
Tumwater, WA 98512
Tel: 360-754-3480
www.lldkb.com
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APPEALS
Elizabeth Adams
is available for association or
referral of appellate cases.

LEGAL MALPRACTICE
and

DISCIPLINARY ISSUES

LAW OFFICES OF
ELIZABETH ADAMS, PLLC
253-272-5547

“37 Years’ Experience”

elizabeth@elizabethadamslaw.com

is available for consultation,
referral, and association in
cases of legal malpractice (both
plaintiff and defense), as well as
defense of lawyer disciplinary
and/or grievance issues.

Joseph J. Ganz

2101 Fourth Ave., Ste. 2100
Seattle, WA 98121

206-448-2100

INSURANCE BAD FAITH

DISCIPLINARY
INVESTIGATION
and PROCEEDINGS
Patrick C. Sheldon,

former member of the
Washington State Bar Association
Disciplinary Board, is now
accepting referrals for attorney
disciplinary investigations
and proceedings.
FAIN SHELDON ANDERSON &
VANDERHOEF PLLC
Columbia Center
701 Fifth Avenue, Suite 4650
Seattle, WA 98104

206-749-2371

E-mail: patrick@fsav.com

E-mail: jganzesq@aol.com

For when they insure it is sweet to
them to take the money; but when
disaster comes it is otherwise and
each man draws his rump back and
strives not to pay.
— Francesco di Marco Datini —
Florentine businessman, letter to his wife,
14th century.

SOME THINGS DON’T
CHANGE
The excuses are endless. The bottom
line is the same — insurance
companies gladly accept your
premiums but all too often resist
paying your valid claims.
William C. Smart, trial attorney
with over 25 years of experience, is
available for consultation, referral,
or association on failure to defend,
failure to settle, excess judgment,
negligent claims handling or other
insurance bad faith claims, including
disability insurance.

WILLIAM C. SMART
KELLER ROHRBACK L.L.P.
1201 Third Avenue, #3200
Seattle, WA 98101
206-623-1900

E-mail: wsmart@kellerrohrback.com
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THOMAS M. FITZPATRICK
PROFESSIONAL RESPONSIBILITY
30 years of practice; 17 years’ bar
review professional responsibility
lecturer; former member ABA
Ethics and Discipline committees;
member ABA Commission —
drafting new judicial code; fellow,
ABA Center for Professional
Responsibility
Available for consultation or
referral on matters involving
professional responsibility, lawyer
and judicial discipline, forensic
witness services, consultations
regarding legal professional liability.
TALMADGE/FITZPATRICK
18010 Southcenter Parkway
Tukwila, WA 98188-4630
Tel: 206-574-6661
Fax: 206-575-1397
E-mail: tom@talmadgelg.com
www.talmadgelg.com

LEGAL MALPRACTICE
and

ACCOUNTING MALPRACTICE
Roger K. Anderson
is available for referral,
association, or consultation in
cases involving legal or accounting
malpractice. Mr. Anderson has
represented both plaintiffs and
defendants in substantial and
complex malpractice litigation for
over 20 years.
2101 Fourth Avenue, Suite 2100
Seattle, WA 98121-2359
206-448-2100

rkaesq@msn.com

CONTRACT ATTORNEY
FOR COURT APPEARANCES

IMMIGRATION

• All types of motions, supplemental debtor exams, orders to
disburse, and arbitrations
• All western Washington courts
• Handled high-volume case loads
with court appearances, three per
week — King, Pierce, Snohomish
county courts
• High success rates with bringing
and defending motions

David R. Chappel
and
Xiaoqiu Wang
Serving you and your clients
in a complex practice area.
CHAPPELWANG PLLC

1111 Third Avenue, Suite #3400
Seattle, WA 98101-3299
206-254-5620

Available for association or
contract basis, legal research
and writing.

APPEALS
Anne Watson,
former law clerk to the
Washington State Supreme
Court, welcomes consultation,
association, or referral of
appellate cases.
LAW OFFICE OF
ANNE WATSON, PLLC
360-943-7614
anne@awatsonlaw.com

www.chappelwang.com

References available.

Catherine M. Kelley, PLLC

INVESTOR CLAIMS

425-392-1023
catherine@cmkattorney.com

RUSSIAN LAW
Elena V. Yushkina
is available for referral,
association, or consultation on
matters involving Russian and
International Russian law

ETHICS AND LAWYER
DISCIPLINARY
INVESTIGATION AND
PROCEEDINGS

Russian Attorney-at-Law
WSBA Foreign Law Consultant
206-619-0365

Stephen C. Smith,
former Chairman of the Washington
State Bar Association Disciplinary
Board, is now accepting referrals for
attorney disciplinary investigations
and proceedings in Washington,
Idaho, Hawaii, and Guam.

Elena@russianlawconsulting.com

Former NASD Series 7, 66 and life/
annuity insurance licensed broker/
investment advisor. Available for
consultation, referral, or expert
evaluation/testimony in claims
involving broker/advisor error, and
investment suitability.
Courtland Shafer
SATTERBERG HEALY
EECKHOUDT
9832 15th Ave. SW
Seattle, WA 98106
206-763-1510
Courtland@seattlejustice.com

HAWLEY TROXELL ENNIS &
HAWLEY, LLP
877 Main Street • Suite 1000
Boise, Idaho 83701
208-344-6000
ssmi@hteh.com
www.hawleytroxell.com

ATTORNEYS’ FEE
DISPUTES

is pleased to offer advertising
services in the

BAR NEWS

•
•
•
•
•

PROFESSIONALS
SECTION.

•
•

For more information, please call
Jack Young at 206-727-8260
or e-mail jacky@wsba.org.

Michael Caryl
Attorney-Client
Attorney-Attorney
Attorney Liens
Fee-Related Ethics and Discipline
Expert Testimony (lodestar/fee 		
division/quantum meruit)
Arbitration, Mediation
Consultation, Representation
206-378-4125

E-mail: michaelc@michaelcaryl.com

APPEALS
Charles K. Wiggins
and
Kenneth W. Masters
We handle or assist
on all types of civil appeals in
state and federal courts,
from consulting with trial
counsel to post-mandate
proceedings.
WIGGINS & MASTERS PLLC
241 Madison Avenue North
Bainbridge Island, WA 98110

206-780-5033

www.appeal-law.com
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Announcements

Curran Law Firm p.s.
Formed in 1948, we are pleased to announce
our 60th anniversary of service to our clients
and the community.
We provide legal services to municipalities,
businesses, homeowner and condominium
associations, and individuals in the areas of
estate planning, family law, real estate,
and personal injury.

Curran Law Firm p.s.
555 West Smith Street
P.O. Box 140
Kent, WA 98035-0140

is proud to announce that

Joanne T. Blackburn
has joined our firm as a partner
and

Telephone: 253-852 2345
Facsimile: 253-852 2030

Jennifer D. Loynd

Curranfirm.com

as a senior associate.

Johnson, Graffe,
Keay, Moniz & Wick, llp
is pleased to announce that

Heath S. Fox
has become a partner of the firm.
Mr. Fox’s civil litigation practice continues to focus on
health law and issues affecting health care providers.

We are also pleased to announce that

Miranda Aye
has joined the firm as an associate.
925 Fourth Avenue, Suite 2300
Seattle, WA 98104
Tel: 206-223-4770
Fax: 206-386-7344
www.jgkmw.com
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Gordon, Thomas,
Honeywell,
Malanca, Peterson &
Daheim llp
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Ms. Blackburn, former Managing Partner
at Jackson & Wallace LLP Seattle office,
continues her successful career practicing
construction defense, complex contract
disputes, personal injury, coverage disputes,
and product liability defense.
Also from Jackson & Wallace LLP, Ms. Loynd
will focus on construction defect, premises
liability, product liability, and insurance
coverage.
Both Ms. Blackburn and Ms. Loynd have
joined our Seattle office.
600 University Street, Suite 2100
Seattle, WA 98101
Tel: 206-676-7500
1201 Pacific Avenue, Suite 2100
Tacoma, WA 98402
Tel: 253-620-6500
www.gth-law.com

Harper | Hayes pllc
is pleased to announce the addition of attorney

Andre V. Egle
Mr. Egle is a former judicial clerk for the Honorable John C. Coughenour and graduated
with high honors from the University of Washington School of Law.
Mr. Egle joins Harper | Hayes PLLC after practicing at Byrnes & Keller, LLP.
Mr. Egle’s practice will emphasize insurance coverage litigation on behalf of
policyholders in federal and state court.

Todd C. Hayes
Charles K. Davis

Gregory L. Harper*
Michael J. Crisera
Andre V. Egle
Jennifer K. Taylor, Paralegal
Victoria L. Heindel, Litigation Manager

Jesica A. Gardner, Paralegal
Elizabeth A. Hank, Legal Assistant

* licensed in Washington and Oregon

Harper | Hayes pllc

600 University Street, Suite 2420
Seattle, Washington 98101
206-340-8010
www.harperhayes.com

Creative solutions for complex insurance problems
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Suzanne C. Howle

Floyd, Pflueger &
Ringer, p.s.

and The Downtown Offices of
Thompson & Howle

is pleased to announce that

and

Thomas M. Keller

Nick L. Jenkins

of The Law Office of Thomas M. Keller, p.s.

has joined the firm as an associate.

jointly announce the relocation of their offices:

The firm’s litigation practice emphasizes complex
civil litigation and medical malpractice,
including the defense of construction defect
claims and claims of professional negligence.
2505 Third Avenue, Suite 300
Seattle, WA 98121-1445
Tel: 206-441-4455
Fax: 206-441-8484
www.floyd-ringer.com

Alhadeff & Forbes
Mediation Services
Alan Alhadeff • Micky Forbes

Thompson & Howle
One Convention Place
701 Pike Street
Suite 1400
Seattle, WA 98101
Tel: 206-682-8400
Fax: 206-682-9491
www.thompsonhowle.com

Thomas M. Keller, P.S.
Two Union Square
601 Union Street
Suite 2600
Seattle, WA 98101
Tel: 206-332-7540
Fax: 206-332-7543
tkeller@tmkps.com

Even though Suzanne, Karen, and Tom’s
professional association has ended, their
mutual respect and ongoing friendship
continues unabated.

Johnson • Flora, pllc
is pleased to announce that

Sims G. Weymuller
is now a shareholder of the law firm.

We are pleased to announce the relocation
of our offices to:
1100 Olive Way, Suite 1800
Seattle, WA 98101
Tel: 206-281-9950 · Fax: 206-441-5213

Mr. Weymuller represents plaintiffs in legal
malpractice, medical malpractice,
insurance bad faith, and serious injury cases.

2505 2nd Avenue, Suite 500
Seattle, Washington 98121
Tel: 206-386-5566 • Fax: 206-682-0675

www.mediationservices.net
www.johnsonflora.com
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CLE Calendar
Please check with providers to verify
approved CLE credits. To announce a
seminar, please send information to:
WSBA Bar News CLE Calendar
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539
Fax: 206-727-8319
E-mail: comm@wsba.org

ing. By the WSBA Construction Law Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

October 16 — Vancouver. 4 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Elder Law

Ethical Dilemmas — Mount Vernon
October 16 — Mount Vernon. 4 ethics
credits. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.

Supporting Attorneys in Transition
October 16 — Seattle. 3.0 CLE credits pending. By the WSBA Senior Lawyers Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for Elder Law
October 21 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Estate Planning
53rd Annual Estate Planning Seminar
November 3 and 4 — Seattle. 14.5 CLE
credits, including 1 ethics. By the Estate
Planning Council of Seattle and WSBA-CLE;
800-945-WSBA or 206-443-WSBA; www.
wsbacle.org.

Ethics for Elder Law
October 21 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for General Practitioners
November 10 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics and Modern Technology
November 12 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Antitrust Law

Ethics

Ethics Tips for In-House Counsel and
Business Lawyers: A Road Map for
Steering Clear of Ethical Traps for the
Busy Lawyer
November 14 — Spokane. 3.75 ethics credits
pending. By the WSBA Corporate Counsel
Section and WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.

25th Annual Antitrust and Consumer
Protection Seminar
November 6 — Seattle. 6 CLE credits pending. By the WSBA Antitrust Section and
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Ethical Dilemmas — Spokane
October 3 — Spokane. 4 ethics credits. By
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Ethical Dilemmas — Seattle
November 17 — Seattle. 4 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Ethical Dilemmas — Olympia
October 7 — Olympia. 4 ethics credits. By
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Negotiation Ethics — Winning Without
Selling Your Soul, with Martin E. Latz
November 18 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Information must be received by the
first day of the month for placement
in the following month’s calendar.

Business Law
Ethics Tips for In-House Counsel and
Business Lawyers: A Road Map for
Steering Clear of Ethical Traps for the
Busy Lawyer
October 10 — Seattle. 3.75 ethics credits
pending. By the WSBA Corporate Counsel
Section and WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
Ethics Tips for In-House Counsel and
Business Lawyers: A Road Map for
Steering Clear of Ethical Traps for the
Busy Lawyer
November 14 — Spokane. 3.75 ethics credits
pending. By the WSBA Corporate Counsel
Section and WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
Construction Law
Construction Law Year End
October 20 — Spokane. CLE credits pend-

Ethics for Estate Planners
November 19 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Ethics for Real Estate Attorneys
October 8 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics Tips for In-House Counsel and
Business Lawyers: A Road Map for
Steering Clear of Ethical Traps for the
Busy Lawyer
October 10 — Seattle. 3.75 ethics credits
pending. By the WSBA Corporate Counsel
Section and WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.

Ethics for Estate Planners
November 19 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Family Law

Ethics for Litigators
October 14 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Advising Clients on Domestic Partner
Registration and Related Issues:
Applicability, Portability, Filling the
Gaps
October 17 — Seattle. 6.75 CLE credits, including 1 ethics. By the WSBA Family Law Section,
Sexual Orientation and Gender Identification
Legal Issues Section, Elder Law Section, and
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Ethical Dilemmas — Vancouver

Adoption Practice, Pitfalls and ProceOctober 2008 | Washington State Bar News
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dures: 10 Essential Lessons
November 7 — Seattle. 6.25 CLE credits,
including .75 ethics credits. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA; www.
wsbacle.org.
General
Microsoft Word 2007 for the Law Office
October 3 — Seattle. 6 CLE credits. By WSBA-CLE; 800-945-WSBA or 206-443-WSBA;
www.wsbacle.org.
High-Profile Cases: Experience the
Cases with the Lawyers Who Tried
Them
October 24 — Seattle. CLE credits pending.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Immigration Options for Immigrant
Survivors of Domestic Violence: U-Visa
Under the Victims of Trafficking and
Violence Protection Act and I-360 SelfPetitions Under VAWA
October 10 — Seattle. 4.5 CLE credits, including .75 ethics. By UW School of Law; www.
uwcle.org or 206-543-0059.
Intellectual Property Law
WSBA Eastern Washington Intellectual
Property Institute
October 3 — Spokane. Up to 7 CLE credits,
including .5 ethics (.75 CLE credits are available for the featured luncheon speaker, Chief
Judge Alex Kozinski, Ninth Circuit Court of
Appeals). By the WSBA Intellectual Property
Section and WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
Licensing Essentials
October 28 — Seattle. CLE credits pending.
By the WSBA Intellectual Property Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Labor and Employment Law
8th Annual Labor and Employment Law
Conference
November 12 — Seattle. 6 CLE credits, including .5 ethics. By the WSBA Labor and
Employment Law Section and WSBA-CLE;
800-945-WSBA or 206-443-WSBA; www.
wsbacle.org.
Law Office Management
Microsoft Word 2007 for the Law Office
October 3 — Seattle. 6 CLE credits. By
WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
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Time Mastery for Lawyers: Over 100
Ways to Maximize Your Productivity
and Satisfaction
November 20 — Seattle. 6 general CLE
credits. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
Time Mastery for Lawyers: Over 100
Ways to Maximize Your Productivity
and Satisfaction
November 21 — Olympia. 6 general CLE
credits. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA; www.wsbacle.org.
LOMAP and Ethics . . . On the Road — The
2008 Traveling Seminar
October 21 — Walla Walla; October 22 —
Richland; October 23 — Yakima; November
4 — Oak Harbor; November 5 — Bellingham; December 2 — Aberdeen; December
3 — Port Orchard. 4 ethics credits. By the
WSBA Law Office Management Assistance
Program; Julie Salmon, 206-733-5914 or
juliesa@wsba.org.
Litigation
Ethics for Litigators
October 14 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
High-Profile Cases: Experience the
Cases with the Lawyers Who Tried
Them
October 24 — Seattle. CLE credits pending.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Negotiation Ethics— Winning Without
Selling Your Soul, with Martin E. Latz
November 18 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Mediation
Two-Day Advanced Mediator Training
Program
October 2-3 — Seattle. 17 CLE credits, including 1.5 ethics. By Alhadeff & Forbes Mediation Services; www.mediationservices.
net or 206-281-9950.
Professional Mediation Skills Training
Program
October 3–5 and 18–19 — Seattle. 34 CLE
credits, including 2 ethics pending. By UW
School of Law; www.uwcle.org or 206-5430059.
Four-Day Intensive Mediator Training
Program

October 14–17 — Seattle. 37 CLE credits, including 7.5 ethics. By Alhadeff &
Forbes Mediation Services; www.mediation
services.net or 206-281-9950.
Four-Day Intensive Mediator Training
Program
November 18–21 — Seattle. 37 CLE credits, including 7.5 ethics. By Alhadeff &
Forbes Mediation Services; www.mediation
services.net or 206-281-9950.
Real Property, Probate and Trust
Ethics for Real Estate Attorneys
October 8 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Senior Lawyers
Supporting Attorneys in Transition
October 16 — Seattle. 3 CLE credits pending. By the WSBA Senior Lawyers Section
and WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Tele-CLEs
Ethics for Real Estate Attorneys
October 8 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for Litigators
October 14 —Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for Elder Law
October 21 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for General Practitioners
November 10 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics and Modern Technology
November 12 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Negotiation Ethics— Winning Without
Selling Your Soul, with Martin E. Latz
November 18 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.
Ethics for Estate Planners
November 19 — Tele-CLE. 1.5 ethics credits.
By WSBA-CLE; 800-945-WSBA or 206-443WSBA; www.wsbacle.org.

Classifieds
Reply to WSBA Bar News
Box Numbers at:
WSBA Bar News Blind Box #______
Bar News Classifieds
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539
Positions available are also
posted online at www.wsba.org/
jobs.

Positions
Minzel and Associates, Inc. is a temporary- and permanent-placement agency
for lawyers and paralegals. We are looking
for quality lawyers and paralegals who
are willing to work on a contract and/or
permanent basis for law firms, corporations, solo practitioners, and government
agencies. If you are interested, please email your résumé as a Word attachment
to resumes@minzel.com. Please visit our
website at www.minzel.com.
Shareholder/senior associate position.
Hanson Baker is looking to add a shareholder or senior associate in the areas of
land use, environmental law, business law,
real estate, or estate planning. Hanson
Baker is a Bellevue-based AV-rated firm
that has served companies and individuals in the Pacific Northwest for more than
50 years. Our practice focuses on business
and all aspects of real estate, real estate
finance, construction, land use, and estate
planning. We pride ourselves on the quality of our legal services and the quality
of our lives outside the office. Successful
applicants must have at least five years of

experience working in one or more of the
desired practice areas. If you are looking
for a friendly and supportive work environment, where you will work with attorneys
and staff who are committed to providing
practical and well-reasoned advice to
their clients, please send your résumé and
cover letter to: Magnus Andersson, Hanson
Baker Ludlow Drumheller P.S., 2229 112th
Ave. NE, Ste. 200, Bellevue, WA 98004. For
additional information, please visit www.
hansonbaker.com.
Larson Berg & Perkins PLLC, a wellestablished AV-rated general-practice law
firm in Yakima, WA, seeks an attorney to
join our practice. We will consider both
lateral and entry-level positions. Central
Washington offers increasingly attractive
practice and quality-of-life options for
lawyers and their families. Please contact
us if you are interested in something different than the pace and weather of the West
Side. All three principals are long-term
transplants from metropolitan cities on
the West Coast. Respond with cover letter
and résumé to James S. Berg, PO Box 550,
Yakima, WA 98907; jsberg@lbplaw.com.
Scheer & Zehnder LLP is seeking attorneys with a minimum of two years of solid
litigation experience for its Seattle and
Portland, Oregon, offices. We handle a wide
variety of cases including construction
defect, insurance defense and coverage,
professional liability, tort defense, personal
injury, appellate, employment, and commercial litigation. Excellent research, writing, and analytical skills; attention to detail;
and the ability to work professionally with
clients, attorneys, and staff under pressure
with little or no supervision are a must.
Scheer & Zehnder LLP is a Seattle-based
firm with a broad and rapidly growing
litigation and appellate practice, offering
competitive salaries, excellent benefits,
and an enjoyable work environment. Please
forward cover letter and résumé (in Word),
including availability, salary requirements,
and the location for which you are applying
to resume@scheerlaw.com. Website: www.
scheerlaw.com.
Experienced Family Law Attorney.
AV-rated boutique family law firm in
Everett, WA, seeking experienced (threeplus years’ litigation experience/excellent
writing skills) family law attorney. Looking for non-smoker, type “A,” take-charge

individual comfortable in the courtroom.
Send résumé, cover letter, and references
to Kenneth Brewe, Brewe Layman, P.O. Box
488, Everett, WA 98206-0488.
Curran Law Firm (AV-rated) offers you a
better balance between work and life with
our prime location in South King County
next to the Regional Justice Center and
Kent Station. We are celebrating 60 years
of providing quality legal services, including the areas of personal injury, school law,
homeowners’ associations, family law, estate planning, business, and real estate. We
value professionals with excellent academic
and employment records who are committed to giving back to their community and
who lead active lives outside the office. If
you have an established practice with existing clients and are looking for a change of
scenery, send us your résumé and a writing
sample to spaepke@curranfirm.com.
Seeking Energy Associates. Van Ness
Feldman, a leading national energy and
environmental firm with 80 lawyers and
policy professionals in Seattle and Washington, D.C., seeks experienced, motivated
associates to join our Seattle team. We help
clients with complex legal and policy needs
relating to traditional energy development, cleantech, biofuels, e-waste, climate
change, and natural resources. Learn more
about us at www.vnf.com. Ideal candidates
for current openings should have a J.D. and
at least five years of transactional, project
development, or regulatory experience in
the electricity practice area with particular
emphasis on matters before the Federal
Energy Regulatory Commission. We offer
an unmatched combination of a collegial
work environment, freedom to develop
practice, large-firm resources, interesting and diverse work, and true practice
growth opportunities. Interested? Send
your résumé and cover letter, in confidence,
to Rick Agnew, Seattle Managing Partner,
raa@vnf.com.
Workers’ compensation associate —
Seattle law firm located near Qwest Field
is seeking a full-time litigation associate
for our Workers’ Compensation Defense
firm. The ideal candidate must be highly
motivated to practice Washington workers’ compensation law with emphasis on
aggressive defense and client development. Qualifications: applicant will have
minimum of three years’ litigation experiOctober 2008 | Washington State Bar News
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ence in Washington workers’ compensation defense practice. Candidate must
demonstrate a good sense of humor and
possess outstanding research, writing, and
analytical skills. We offer a team-oriented
work environment with competitive salary and benefits. Qualified and interested
candidates should submit a cover letter,
résumé, and writing sample to Michael
Weier at 10260 SW Greenburg Rd., Ste. 1250,
Portland, OR 97223.
Workers’ Comp Opportunity. Workers’
compensation claimant attorneys — solo
and small firms. Increase revenue $50,000–
$150,000-plus with minimal investment of
time and money. Handle federal workers’
compensation with our national organization from your office. We market, train,
mentor, and provide call support. Call Federal Employees Advocates at 877-655-2667
or www.FEAlaw.com.
United States Magistrate Judge — Tacoma. The United States District Court,
Western District of Washington announces
the retirement of the Honorable J. Kelley Arnold from his position as full-time
United States Magistrate Judge in Tacoma,
effective March 3, 2009. Applications are
now being accepted for the position being vacated. The duties of the position are
demanding and wide-ranging and will
include: (1) the trial and disposition of
civil cases upon consent of the litigants;
(2) conduct of preliminary proceedings in
felony cases; (3) trial and disposition at the
Federal Courthouse in Tacoma of petty and
misdemeanor cases arising from outlying
government facilities such as Fort Lewis,

Bangor Naval Submarine Base, Mt. Rainier
National Park, Olympic National Park, and
Bremerton Naval Shipyard; (4) trial and
disposition of other federal misdemeanor
cases; (5) assisting district judges in disposition of prisoner petitions and Social
Security appeals; (6) conducting various
pre-trial matters and evidentiary proceedings on reference from the judges of the
District Court; (7) conducting settlement
conferences. The basis of jurisdiction of the
United States magistrate judge is specified
in 28 U.S.C. § 636. To be qualified for appointment an applicant must: (1) Be, and
have been for at least five years, a member
in good standing of the bar of the highest
court of a state, the District of Columbia,
the Commonwealth of Puerto Rico, or the
Virgin Islands of the United States, and have
been engaged in the active practice of law
for a period of at least five years (with some
substitutes authorized); (2) Be competent
to perform all the duties of the office; be
of good moral character; be emotionally
stable and mature; be committed to equal
justice under the law; be in good health;
be patient and courteous; and be capable
of deliberation and decisiveness; (3) Be
less than 70 years old; and (4) Not be
related to an active judge of the District
Court. A Merit Selection Panel composed
of attorneys and other members of the
community will review all applicants and
recommend to the judges of the District
Court in confidence the five persons whom
it considers best qualified. The court will
make the appointment, following an FBI
full-field investigation and IRS tax check
of the appointee. An affirmative effort will
be made to give due consideration to all

To Place a Classified Ad
Rates: WSBA members: $40/first 25 words; $0.50 each additional word.
Nonmembers: $50/first 25 words; $1 each additional word. Blind-box number
service: $12 (responses will be forwarded). Advance payment required; we
regret that we are unable to bill for classified ads. Payment may be made by
check (payable to WSBA), MasterCard, or Visa.
Deadline: Text and payment must be received (not postmarked) by the first day
of each month for the issue following, e.g., November 1 for the December issue.
No cancellations after the deadline. Mail to: WSBA Bar News Classifieds, 1325
Fourth Ave., Ste. 600, Seattle, WA 98101-2539
Qualifying experience for positions available: State and federal law allow
minimum, but prohibit maximum, qualifying experience. No ranges (e.g., “5-10
years”). If you have questions, please call 206-727-8213 or e-mail classifieds@
wsba.org.
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qualified candidates, including women
and members of minority groups. The salary of the position is $155,756 per annum.
The term of office is eight years. Application forms and further information on the
magistrate judge position may be obtained
from the clerk of the District Court (or
via the court’s website at www.wawd.
uscourts.gov). Bruce Rifkin, District Court
Executive, United States District Court,
700 Stewart Street, Seattle, WA 98101 and
Joe Whiteley, Deputy in Charge, United
States Court House — Union Station,
1717 Pacific Avenue, Tacoma, WA 98402.
Applications must be submitted only by
potential nominees and must be received
no later than October 31, 2008. All applications will be kept confidential, unless
the applicant consents to disclosure, and
all applications will be examined only by
members of the Merit Selection Panel and
the judges of the District Court. The Panel’s
deliberations will remain confidential.
Attorneys. Quid Pro Quo — Global Executive and Legal Search — has current openings in Seattle and Portland for partners,
of counsel, contract attorneys, and associates including positions for: (1) business
transactions partners and associates; (2)
an intellectual property and trademark
partner in Seattle; (3) associates and partners in patent prosecution in both Seattle
and Portland; (4) energy and FERC senior
associates for a firm with a minimum billable hours goal of 1,650–1,750 in Seattle;
(5) business, financial institutions, and
banking partners; and (6) employment law
associates. Interested attorney candidates,
please contact Jean Seidler Thompson,
Esq. in confidence at 206-224-8269 or at
SearchTeam@QPQlegal.com. For over 13
years, Quid Pro Quo, the executive and attorney placement division of Law Dawgs,
Inc., has operated as the leading provider
of quality attorney recruitment for direct
hire and contract attorney placement in
the Puget Sound. Please visit our website
at www.QPQLegal.com for additional opportunities.
Employment law — associates and of
counsel. Quid Pro Quo has three opportunities with well-established downtown
Seattle law firms that are seeking to hire
associates, senior associates, and of counsel employment law attorneys. You should
have at least three years of employment law
experience in: (a) advising and counseling

employers and (b) employment litigation
defense. For immediate and serious consideration, contact Jean Seidler Thompson,
Esq., director of attorney and executive
placement, in confidence at 206-224-8269
or SearchTeam@QPQLegal.com. All inquiries are held in the strictest confidence.
Please visit our website at www.QPQLegal.
com for additional opportunities.
Services
Freelance paralegal with 10 years’ PI
experience looking to expand current
clientele. Specializing in independent file
management, demand preparation, and
everything in between. Amy Jo Pearson,
amy_jo@hughes.net or 425-754-4942.
Experienced trust management. Trustee
Management Services, Inc. Comprehensive
trust and financial services. Family and
settlement trusts since 1995. John Cuevas,
CPA, and Mike Makker, CPA, principals.
206-285-5657.
Minzel and Associates, Inc. is a temporary- and permanent-placement agency
for lawyers and paralegals. We provide
highly qualified attorneys and paralegals
on a contract and/or permanent basis to
law firms, corporations, solo practitioners,
and government agencies. For more information, please call us at 206-328-5100 or
e-mail mail@minzel.com.
Fast cash for seller carry-back notes,
www.wallstreetbrokers.com. Fast cash for
divorce liens, www.divorceliens.com. New
book by Lorelei Stevens, www.fastcash
book.com. Larry and Lorelei Stevens; 800423-2114. Notes appraised for estates.
Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and
share the fee (proportionate to services).
OTLA member, references available, see
Martindale, AV-rated. Zach Zabinsky, 503223-8517.
Deposition Digest provides excellent
service in all phases of paralegal, litigation,
and business support. 24/7/365 availability.
Lowest rates. Quick turnaround time. www.
depositiondigest.com.
Willing to prove myself. New attorney —
graduate of top-10 college and top-25 law

school — seeks to gain experience and is
willing to work without remuneration. I write
well, work hard, and learn quick. Please contact at newseattleattorney@yahoo.com.
Contract lawyer available for all aspects
of litigation, civil and criminal. Extensive
experience includes discovery, motions,
jury trial preparation, and appeals. Lynne
Wilson, 206-328-0224, lynnewilsonatty@
gmail.com.
Oregon attorneys will make court appearances for you as associated counsel
in Oregon on motions, garnishment challenges, and ex parte appearances. Experienced and effective representation. Visit
us at www.smithgreaves.com or call 503227-2518, ext. 3 and ask to speak to Nancy,
Robert, Tim, or Michelle.
Experienced Oregon-based consumer
collection attorneys with an active practice in Oregon, Washington, and Idaho will
assist you in collecting account receivables
or judgments for your firm or for your clients. Visit us at www.smithgreaves.com or
call 503-227-2518, ext. 3 and ask for Nancy
or Robert.
Expert medical record analysis by a physician — Accurate, insightful, prompt, confidential, and cost-effective. Meadowdale
Medical Consulting, PLLC. 425-478-2869
or www.meadowdalemc.com.
Skilled Seattle lawyer, 20-plus years’
litigation experience, top credentials, references, would be glad to help you: research,
writing, motions. $75 hour. Please contact:
briefhelp@gmail.com.
Contract attorney. Experienced litigator available for all aspects of litigation,
including court appearances, motions
practice, research, and appeals. Former
name partner in boutique litigation firm.
17-plus years’ experience. Have conducted
numerous jury trials and arbitrations. Reasonable rates. Peter Fabish, 206-545-4818,
pfab99@gmail.com.
501(c)(3) nonprofit professional services. All 501(c)(3) application documentation, plus corporate and incorporation
documents. You keep your client. We do the
work. We stay silent and out of the picture.
Harvard lawyer — utilize my 27 years of
experience with 700 applications to the

IRS. All by e-mail. Charitable, educational,
religious, scientific. Complete package.
www.501c3-tax-exempt-status.com.
Space Available
Kent office space: Large, fully furnished
office in elegant newly constructed small
law building. Possible referrals and space
for services. All amenities included. Gated
entrance with own parking lot. Highly visible location close to RJC. 206-227-8831.
Federal Way attorney office to share.
Newly remodeled private professional
office and conference room. Secretarial
station. DSL. Copier. Fax. Kitchen. Parking.
Call 206-399-2046.
Congenial downtown Seattle law firm
(business, I.P., tax). Spacious offices, staff
areas for sublease. Rent includes receptionist, conference rooms, law library, kitchen.
Copiers, fax, DSL Internet also available.
206-382-2600.
Turnkey — new offices available for immediate occupancy and use in downtown
Seattle, expansive view from 47th floor
of the Columbia Center. Office facilities
included in rent (reception, kitchen, and
conference rooms). Other administrative
support available if needed. DSL/VPN
access, collegial environment. Please call
Jeannie, Badgley Mullins Law Group, 206621-6566.
Professional private small office spaces
for rent. Heart of Lakewood, Washington,
business district. 250 square feet and up.
$300 per month and up. Contact Kim,
253-228-7542 or Stew, 253-582-6111. Allen
Realtors.
Collegial downtown Seattle law firm.
One office available with exterior 38th floor
unobstructed Mr. Rainier view. Two conference rooms, Internet, extensive tax library,
receptionist, postage, high-speed copier,
and scanner available. $1,200/mo. Contact
David Marks: 206-382-2430.
Vacation Rentals
Tuscany villa. Six miles from Florence, four
bedrooms, three baths, air-conditioned,
2,000 to 2,500 euros weekly. Contact Ken
Lawson, kenlawson@lawofficeofkenlawson.com, www.lawofficeofkenlawson.com,
206 632-1085.
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The Bar Beat

Ask Melissa!
Relationship Tips for Teens
WSBA Bar News Editor
Michael Heatherly

Dear Melissa:

[Editor’s note: Melissa is on vacation this
week. Her father, John, an attorney, kindly
volunteered to fill in.]
Dear Melissa:

I’m totally in love with this guy I met at
camp who looks just like Zac Efron. Seriously! We e-mailed and IM’d for weeks and
now he calls me every night and we talk
for hours. His voice is so luscious that I
secretly recorded it and put it on my iPod!
Anyway, although I know he likes me, he
hasn’t asked me out on an actual date yet.
Should I just ask him out? Or will that make
me look pushy?
Sincerely,
Stressed-out Tess
Dear Tess:

I would be remiss not to point out that
the Revised Code of Washington Section
9.73.030 expressly prohibits the recording
of a telephone conversation without the
prior consent of all participants. Given
your admission that the recording of your
acquaintance’s voice was secret, I must
advise you to seek legal counsel immediately. In the meantime, I would recommend initiating no social interaction with
this individual, as it might prompt him to
seek a no-contact order against you. That
could adversely affect everything from your
credit record to your ability to find future
employment. If you are able to avoid the
legal pitfalls inherent in your current situation, I believe you eventually will be able
to develop a relationship that will fulfill
your romantic needs and comply with applicable laws.
Regards,
John
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Our school has a big dance at the
end of the month and this smokin’
hot girl said she’d go with me. But I
stayed out past curfew last weekend,
so now my parents have taken away
driving privileges for a month. My date
has a car and can drive to the dance. But
I don’t want to look like a total wuss riding shotgun. If she lets me drive her car
for the night, my parents can’t get mad at
me for that, can they?
Sincerely,
Busted Justin
Dear Justin:

Driving a vehicle owned by, and registered
to, someone outside your own household
raises numerous legal issues involving
civil and criminal liability, as well as
insurance coverage. I must advise that,
before the dance, you and your date seek
legal counsel and consult with the auto
insurance carriers covering both of your
families. You need to thoroughly discuss
issues including, but not limited to, the
following: a) insurance coverage for nonowned vehicles, b) the family car doctrine,
c) permissive use, d) joint and several
liability, e) the Washington financial responsibility statute, and f) express versus
implied consent. I hope you two kids have
a wonderful time at the dance, assuming
you are legally cleared to go.
Regards,
John
P.S. You might want to consider taking the
bus. However, I would recommend first
reviewing the law regarding liability of
common carriers.
Dear Melissa:

I can’t stand my mom! We went shopping
for school clothes yesterday and they had
all these cute skirts and tops out for fall.

They would look so good on me now that
I lost five pounds and got all tan over the
summer. But the only things she’d let me
try on were these dresses that hung down
to my ankles, and some dorky pants that
were, like, from a business suit or something! I can just hear Chloe and all her little
fashion tramps unloading on me when I
show up for class in that. So, we went home
empty-handed, and now I’m ready to kill
my mom. Help!
Sincerely,
Cryin’ Kristin
Dear Kristin:

I must advise that it would be indisputably against your legal interests to
kill your mom. Aside from the obvious
criminal liability, your actions would
carry serious implications under civil
law as well. For example, Revised Code of
Washington Section 11.84 would prohibit
you from receiving any property or other
benefits from your mother’s estate, if you
had caused her death. This also would
include proceeds from any life insurance
policy she might have. I would suggest
instead that you retain counsel to discuss the possibility of undertaking legal
emancipation. Be aware, however, that
you would sacrifice certain legal protections by doing so. Alternatively, you might
try Banana Republic at that new outlet
mall. They have some skirts and tops
that might be conservative enough for
your mom, but still hot enough to keep
Chloe’s Botox-bloated mouth shut, if you
know what I’m saying.
Regards,
John

Bar News Editor Michael Heatherly practices in
Bellingham and welcomes your advice . He can
be reached at 360-312-5156 or barnewseditor@
wsba.org.

For the best DUI defense,
leave no stone unturned.

We focus on one area of the law: DUI defense.
Washington’s strict DUI laws can have a devastating effect on lives, even for first-time
offenders. That’s why anyone accused of a DUI needs the most tenacious and innovative
defense lawyer around. They need a defense team that explores every avenue and
relentlessly pursues every option. At Fox Bowman Duarte, we’ve successfully defended
thousands of DUI cases. And our eight lawyers have accumulated more than 100
years of DUI litigation experience. Fox Bowman Duarte. Put your clients in the best of
hands. Ours. To find out more visit foxbowmanduarte.com.

Bellevue: 425.451.1995

palazzo

|

Bellingham: 360.671.4384
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When will you
find out how good
your malpractice
insurance really is?

Not all malpractice plans
are created equal. If a claim is
ever filed against you, you want
to be confident you have coverage
that adequately protects you and
your practice.
Our team of lawyers professional liability specialists will work to provide a
comprehensive policy at a competitive price with Liberty Insurance
Underwriters, Inc., a member company of Liberty Mutual Group. Liberty is
rated A (Excellent), Financial Size Category XV ($2 billion or greater) by
A.M. Best Company.

Call or visit our Web site for a quote or
for more information on this quality coverage.

1-877-613-2200
Sylvia Chu, Ext. 43154
Deborah Wade, Ext. 43022
Jennifer Warren, Ext. 43018
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www.proliability.com
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