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HALL-CONWAY-JACKSON, Inc.
I N S U R A N C E  B R O K E R S

Our Professional Liability Program is underwritten by a
highly rated insurer who has insured lawyers for over 30 years.   
As a full-service Broker,  Hall-Conway-Jackson offers a variety 
of programs including:

Lawyers Professional Liability for full-time firms 

Employee Benefits:  Health, Disability, and Life Insurance

Part-time and Moonlighting Practices 

Employment Practices Liability 

Intellectual Property and Class Action Practices 

Director's and Officers Liability

Business Owners:  Building and Offices

Surety and Bonding Services

Personal Lines:  Homeowner's, Auto, Boat, and Specialty
Coverages

Serving the Washington Legal Community
for over 40 years

We Welcome Broker Inquiries.  
For a Quote or to Learn More, Contact:

Scott Andrews
sandrews@hallcj.com
21540 30th Drive S.E.
Suite 140
Bothell, WA  98021 (800) 877-8024

(425) 368-1262 (Direct)

(425) 368-1200 (Main)
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Charles S. Burdell JR.
Former King County Superior Court Judge

Joanne l. tompkins
Former Washington Court of Appeals Commissioner

terrence a. Carroll
Former King County Superior Court Judge

Steve scott
Former King County Superior Court Judge

george finkle
Former King County Superior Court Judge

Larry a. jordan
Former King County Superior Court Judge

rosselle pekelis
Former King County Court of Appeals & Supreme Court Judge

• Seven former Judge and 
Commissioner panelists

• Large formal trial/arbitration 
room

• 14 comfortably-appointed
mediat ion rooms

• JDR Arbi t rat ion Rules

• Conf ident ia l  and t imely  
arb i t rat ion and mediat ion 
so lut ions

• Other  serv ices inc luding
specia l  master,  hear ing 
off icer,  mock t r ia l ,  and 
appel la te  consul tat ion

let our experienced panelists help resolve your dispute
1411 fourth avenue - suite 200 - seattle wa 98101 - ph. 206.223.1669 - fax. 206.223.0450 - www.jdrllc.com
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Est. Feb. 13, 1996

The Best Candidates, Rates and Service

Contract & Permanent

Lynda J. Jonas, Esq. — Placement Director
615 Market Street, Suite B • Kirkland, Washington 98033

Ph: 425-822-1157 • Fax: 425-889-2775
E-mail: legalease@legalease.com

See positions available at www.legalease.com

Washington’s
Attorney Placement

Specialists

Bar News welcomes letters from read-
ers. We do not run letters that have been 
printed in, or are pending before, other 
legal publications whose readership over-
laps ours. Letters should be no more than 
250 words in length, and e-mailed to 
letterstotheeditor@wsba.org or mailed to 
WSBA, Attn: Letters to the Editor, 2101 
Fourth Ave., Ste. 400, Seattle, WA 98121-
2330. We reserve the right to edit letters. 
Bar News does not print anonymous 
letters, or more than one submission per 
month from the same contributor.

WA Confidential

Washington’s new “confidentiality” rules 
for professional conduct are bound to 
cause trouble. Suppose a divorce client 
laughs and says, “I’d rather burn the house 
than let him get half of it.” She is a new client 
and you have no idea whether arson is “rea-
sonably certain to result” but her “Burning 
For Peace” t-shirt makes you suspicious. 

A mandatory duty of disclosure places 
counsel in an intractable situation. Coun-
sel becomes judge and jury and makes a 
finding that his client is guilty of saying 
something, a “pre-crime” threat perhaps, 
which must be reported even though 
nothing has happened, or a finding that it 
was merely an expression of unhappiness 
over a property settlement. Disclosing 
these comments to the opponent would 
quickly bring a client’s lawsuit for breach-
ing counsel’s duty of confidentiality, among 
other counts. Not disclosing could result 
in a disastrous lawsuit against counsel if 
the threat is not reported and carried out. 
Counsel has no immunity from liability in 
either event. So when your client begins to 
tell her tale, do you immediately notify your 
malpractice insurer that you may have an 
“incident” to report?

When does the mandatory duty to 
disclose begin or end? Does this duty end if 
the lawyer withdraws from representation? 
Does it ever end, even after if representa-
tion is completed? Does this duty attach to 
substitute counsel who briefly covers for 
counsel? If a prisoner calls a lawyer and 
asks a simple question but implies an am-
biguous threat against another, is there a 
duty to disclose if the lawyer-client relation-
ship is in doubt but the threat is reasonably 
certain to be carried out? What if corporate 

fraud is “reasonably certain to result” if only 
one witness is believed but other witnesses 
disagree? Is this probable cause to breach 
the client’s trust in counsel?

I would suggest that there were compel-
ling reasons why the old rule of absolute 
confidentiality existed from the beginning 
of the profession, even against the demands 
of the King of England to know the client’s 
secrets. 

The calling of “lawyer” carries with it 
certain timeless obligations to the client, 
and one of those is keeping the client’s 
secrets at all perils to the lawyer. The “all 

perils” often meant imprisonment by 
the Crown, loss of lands and money, and 
other punishments. This historical duty 
cannot be swept away by bar rules when 
confidentiality is at the core of the lawyer’s 
obligation. Some duties are inherently 
part of the profession by custom. The 6th 
Amendment right to counsel was enacted 
at a time when the tradition of the bar was 
one of absolute confidentiality, and the 
Amendment, I think, affirms by implication 
this right to strict confidentiality.

Phillip Reed, Carlsbad, California

Letters to the Editor

FREET r y  6
Weeks
o f L a w y e r s U So f L a w y e r s U S AA**

*Formerly Lawyers Weekly USA

Lawyers USA is the premier newspaper and online resource
for national legal news. Your 6 week trial includes unlimited
online access, coverage of litigation trends, hot practice
niches, verdicts and settlements, and more!

To get your no-obligation 6 weeks free, visit us at
www.lawyersusaonline.com, or call us at 800-451-9998

A6B16

LawyersUSA

mailto:letterstotheeditor@wsba.org
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ROME WASN’T BUILT IN A DAY
AND NEITHER ARE GREAT LAW FIRMS.

OUR CONSTRUCTION IS ALMOST DONE…

BUT OUR FOREMAN KEEPS COMING UP WITH 
ONE MORE IDEA!

THE LAW OFFICES OF JOHN R. CONNELLY, JR.

2301 North 30th Street, Tacoma, Washington  98403
Phone (253) 593-5100        Fax (253) 593-0380

 

Civil Rights, Government Liability, Professional Negligence, 
General and Commercial Litigation, Personal Injury, 

Product Liability, Highway Design, Insurance Bad Faith

Matthew A. 
Reiber

Lincoln C. 
Beauregard

John R. “Jack” 
Connelly



NOVEMBER 2006 • WASHINGTON STATE BAR NEWS    9    

The Global Practice of Law
Ellen Conedera Dial, WSBA President

I

President’scorner

While it may be many months, and perhaps 
years, before international standards 
for access to legal services markets are 
submitted to Congress for approval, the 
legal profession in the United States is, by 
virtue of WTO, subject to a new overlay of 
federal regulation.

n our brand-new Rules of Profes-
sional Conduct, you will find an 
entirely new rule entitled (in part) 
“Multijurisdictional Practice of Law.” 
Rule 5.5, based on the ABA Model 

Rule, creates a framework for regulating 
lawyers’ conduct when their work takes 
them into other states. I like this rule, 
because it acknowledges the reality of 
law practice today as an enterprise that 
is not limited by the political boundaries 
of individual states, but rather is driven 
by the business and personal needs of 
our clients. The more states that adopt 
Rule 5.5 as a part of their ethics rules, the 
greater the flexibility we will have to meet 
those needs efficiently and effectively. 
I think that is good for our profession 
and for our clients.

We also have a new Admission to Prac-
tice Rule, APR 8(f), that allows lawyers 
licensed in other countries to practice law 
in Washington so long as their only clients 
are their corporate employers. This inter-
national in-house lawyer rule recognizes 
that businesses today compete in a global 
economy, where geopolitical boundaries 
are crossed both physically and electroni-
cally countless times every day. 

RPC 5.5 and APR 8(f) are “local” by 
their very nature. Rule 5.5 regulates law-
yers admitted in other states who have a 
temporary presence in Washington. The 
rule will apply to Washington lawyers 
who appear temporarily in another state 
— if that state has adopted the rule! APR 
8(f) addresses the law practice of per-
sons holding a license issued by another 
country who live and work in the State of 
Washington. Another kind of regulation 
of our profession is emerging, however 
— national and international regulation 
of the practice of law stemming from 
federal law. 

The General Agreement on Trade in 
Services (GATS) calls for the negotiation 
of liberalized access to service markets 
that are covered by GATS, including legal 
services.1 The Office of the United States 
Trade Representative (USTR) is engaged 
in negotiations to establish standards for 
access to legal services markets here and 

in other countries. As stated in an August 
2006 report of the ABA Standing Commit-
tee on Professional Discipline:

The Office of the USTR … has negotiated 
and will continue to negotiate principles 
and commitments that have possible seri-
ous ramifications as to how the practice of 
law in this country will be conducted and 
regulated in the future. These negotiation 
positions are intended, in part, to enhance 
the ability of U.S. lawyers and firms to 
secure access to existing and emerging for-
eign legal services markets. They will also, 
however, apply to access to the U.S. legal 
service market by inbound lawyers from 
other countries, and, as a consequence, 
to interstate multijurisdictional practice 
by U.S. lawyers.

While it may be many months, and 
perhaps years, before international stan-
dards for access to legal services markets 
are submitted to Congress for approval,2 

the legal profession in the United States 
is, by virtue of WTO, subject to a new 
overlay of federal regulation. The scope 
of that regulation, while presently un-
known, is potentially very broad. Under 
GATS, the international agreements will 
encompass access to markets of legal 
services, but may also prescribe “disci-

plines” regarding domestic regulation of 
the profession. Those “disciplines” could 
include, for example, legal education re-
quirements, bar admission and licensing 
requirements and procedures, and rules 
of professional conduct, among other 
measures that have historically been the 
prerogative of the states. At issue for our 
state is the continued authority of the 
Supreme Court, the head of our judicial 
branch, to determine what standards 
will govern the practice of law in this 
state. Under GATS, the federal govern-
ment has the power to bargain away that 
prerogative, and vest that authority in an 
international body established to resolve 
disputes over access to the practice of 
law in the United States, and in every 
individual state. Moreover, the federal 
government has the power to sue indi-
vidual states to force compliance.

The ABA has been consulted by the 
USTR, as have individual states. Nonethe-
less, it is not clear exactly what issues are 
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in active discussion, or what direction 
the negotiations may take. We do not 
know when the issues of access to and 
regulation of legal services markets will 
be agreed, or, indeed, what the negotia-
tion process will look like. Nor do we know 
how constitutional issues concerning 
the reserved powers of the states might 
be raised.

Federal law is influencing the regula-
tion of the practice of law in yet another 
way, through rules and policies that are 
aimed at the most basic aspect of the 
attorney-client relationship — the attor-
ney-client privilege. For example, regula-
tions issued under the Sarbanes-Oxley 
Act3 purport to allow a lawyer to disclose 
privileged information under certain 
circumstances. More broadly, the United 
States Department of Justice has adopted 
a policy of encouraging (opponents have 
said “coercing”) companies to waive the 
privilege as a condition of cooperation 
during investigations. The Federal Sen-
tencing Guidelines also authorize and 
encourage the U.S. government to seek 
waivers as a condition of cooperation. 

Apart from the obvious question of 
whether federal regulations and guidelines 

should be brought to bear in a way that 
forces a client to waive the attorney-client 
privilege in order to avoid indictment, a 
more subtle question is presented — that 
is, whether the core of the relationship be-
tween attorney and client will be regulated 
not by the individual states, but rather by 
the federal government. GATS raises the 
ante further, presenting the possibility 
that the nature of the privilege, at least to 
the extent that it is expressed in our Rules 
of Professional Conduct, will be subject 
to the requirements of an international 
trade agreement and the jurisdiction of 
an international dispute resolution body 
established under WTO.

The platform for discussion of our 
Rules of Professional Conduct, and of the 
protection of confidential information, is 
no longer local. It is a national, and even 
an international, venue. The American Bar 
Association is actively engaged with the 
Department of Justice and with USTR on 
all of these issues. But the individual states 
must also speak out on the importance 
of maintaining local control over the 
standards that will apply to the practice 
of law in their courts and discipline sys-
tems. Transparency in the requirements 

for access to legal services markets is 
an important element of international 
trade. Local control of standards of legal 
practice, however, is equally important to 
assuring the quality of those services. Our 
system of justice, however flawed, is often 
called “the envy of the world.” I believe that 
it is, and for good reason. The standards of 
practice that are to be applied within that 
system should not be subject to barter for 
economic gain.  

Ellen Conedera Dial can be reached at 206-
359-8025 or ecdial@gmail.com. If you would 
like to write a letter to the editor on this topic, 
please e-mail it to letterstotheeditor@wsba.
org or mail it to WSBA Bar News, Attn: Let-
ters to the Editor, 2101 Fourth Ave., Ste, 400, 
Seattle, WA 98121-2330.

Oral histories are an essential part of the 
fabric of our cultures, but sometimes they 
perpetuate inaccuracies! Thank you to 
Paul Cressman Sr., for letting me know 
that I am not, in fact, only the second 
lawyer to serve as WSBA president who 
also had not been a governor. Payne Karr, 
who served as president in 1968-1969, 
also bore that distinction. I apologize 
for the error and hope that if there are 
others, I will hear about them as well! 
I hope to convince all WSBA members 
that there are many ways to serve the 
profession, and many paths may lead to 
service in this position. — ECD

NOTES
 1.  This discussion of GATS is based primarily on 

the August 2006 report of Barbara K. Howe, chair 

of the ABA Standing Committee on Professional 

Discipline, a report that is available from the 

ABA.

 2. While the WTO member countries have agreed 

to try to finish GATS negotiations in 2006, the 

current round of negotiations, known as the 

Doha Round, is apparently stalled. 

 3. Sarbanes-Oxley Act of 2002, Public Law 107-

204. Pertinent regulations are found at 17 

CFR Part 205. See also WSBA Interim Formal 

Ethics Opinion 197 concerning the interaction 

between SEC Regulations issued under the 

Sarbanes-Oxley Act and Rules 1.2 and 1.6 of the 

Rules of Professional Conduct. Rule 1.6 has been 

modified since the issuance of Formal Opinion 

197, and the opinion should be reviewed with 

those modifications in mind.www.mhb.com

The Immigration Group Welcomes Our 
Newest Attorney, Miguel Bocanegra

705 Second Avenue
Suite 1500
Seattle, Washington
98104-1745

English 206.622.1604
Español 206.694.1685

 Back: Amy Royalty, Kay Frank, Ester Greenfield, Lourdes Fuentes
 Front: Felicia Gittleman, Bob Free, Daniel Hoyt Smith, Miguel Bocanegra,  
  Andrew Chan, Elizabeth Poh, Frank Retman

mailto:ecdial@gmail.com
mailto:letterstotheeditor@wsba.org
mailto:letterstotheeditor@wsba.org
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AFFORDABLE PROFESSIONAL LIABILITY INSURANCE
IS JUST ONE CALL AWAY.

AFFORDABLE PROFESSIONAL LIABILITY INSURANCE
IS JUST ONE CALL AWAY.

800-817-6333 ext. #502
MAINSTREET INSURANCE PURCHASING GROUP

1402 Third Avenue, Suite 520, Seattle WA 98101-2118 
www.EZlawquote.com 

800-817-6333 ext. #502
MAINSTREET INSURANCE PURCHASING GROUP

1402 Third Avenue, Suite 520, Seattle WA 98101-2118 
www.EZlawquote.com 

Mainstreet© is the Nation’s Small Firm Expert. Solo Practitioners and
Small Law Firms deserve special attention and get it from Mainstreet©.
Most small firms are actually lower in risk than larger firms and should be
paying lower premiums. Now you can make one call to compare service,
policy features and price. We immediately qualify your firm and provide
quotes. No long delays.

Mainstreet© is the Nation’s Small Firm Expert. Solo Practitioners and
Small Law Firms deserve special attention and get it from Mainstreet©.
Most small firms are actually lower in risk than larger firms and should be
paying lower premiums. Now you can make one call to compare service,
policy features and price. We immediately qualify your firm and provide
quotes. No long delays.

Insurance is written 
through PSIC/NCMIC
Insurance Company
Rated “A” Excellent

by A.M. Best

Insurance is written 
through PSIC/NCMIC
Insurance Company
Rated “A” Excellent

by A.M. Best

13659_MainstreetAD_Ohio  8/6/04  2:28 PM  Page 1
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ANNOUNCEMENT:

PIERCE COUNTY LLIANCE 

PROMETA® NOW OFFERED AT  
THE PIERCE COUNTY ALLIANCE

FOR INFORMATION CONTACT: 
The Pierce County Alliance

510 Tacoma Ave. So.
Tacoma, WA 98402




In a recent pilot program in Pierce 
County, the PROMETA protocol 
delivered very positive treatment 
outcomes. 

The Alliance is now offering this 
protocol to patients throughout 
Washington State for the treatment  
of methamphetamine and cocaine 
dependence.

The PROMETA* protocol includes 
treatment targeting neurochemical 
imbalances involved in substance 
abuse. 

PROMETA is designed to address 
the physiological, psychosocial and 
nutritional aspects of the disease. 

*Clinical studies are underway to evaluate PROMETA and to confirm reports from physicians using PROMETA in their practices. Only 
a PROMETA treating physician can determine if PROMETA is appropriate for any individual patient. The medications used in the 
PROMETA treatment protocols are Food and Drug Administration (FDA) approved for uses other than treating dependence on alcohol, 
cocaine or methamphetamine. Therefore, the risks and benefits of using those medications to treat dependence on those substances 
have not been evaluated by the FDA. Hythiam does not manufacture, distribute, or sell any medications and has no relationship with 
any manufacturers or distributors of medications used in the Prometa protocols. 
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Executive’sreport

Changing Landscapes: 2007 Issues Review

M. Janice Michels, WSBA Executive Director

hen bar leaders can-
vass other comparable 

bar associations, read 
ABA literature, or listen 

to members, it becomes 
very clear that there are tons of good 
ideas out there! All bar leaders want to 
improve the image of the profession,  assist 
new lawyers in starting their practice, 
increase professionalism, and provide 
member benefits. Many bar associations 
have active programs in these areas, and 
most find they also need bar leadership’s 
time and energy on sunset reviews (which 
are bound to raise resistance and con-
troversy); grappling with painful fiscal, 
court, or legislative controversy; and/or 
long-range planning, license-fee setting, 
executive-director hiring, or governance 
re-evaluations. All these demands require 
the Board of Governors to prioritize and 
be deliberate about the issues they tackle 
in any one year. Bar year 2007 will likely be 
impacted by the following issues:

The Move
Though this focus should culminate 
with the WSBA’s mid-December move to 
Puget Sound Plaza (the WSBA will occupy 
floors 6, 7, 8, and part of 11), it represents 
a significant effort by the Board and staff. 
These new quarters in the heart of Seattle’s 
financial district are less expensive than 
the current lease, and should afford 
members easier in-out routes and vastly 
increased parking. We plan an open house 
for members in the spring.

Judicial Selection/Election
In 1995, the Walsh Commission recom-
mended moving to a merit selection/re-
tention system for filling judicial seats 
in Washington. Washington citizens at 
that time were strident about retaining 
the right to elect their judges. Since then, 

other groups have reviewed our state’s 
judicial-selection system with concern. 
For the last two years, the King County Bar 
Association and other groups have been 
studying the process of judicial elections. 
Their findings, discussed at a summit in 
December 2005 — that 50 percent of our 
judges start by appointment, and that the 
majority run unopposed in elections — 
raise concerns about our elective system. 
The expense and melodrama of the fall 
primary for Supreme Court seats has even 
some legislators interested in possible 
reform, whether in campaign financing 
or the actual election process. The WSBA 
Board of Governors will watch these 
developments and potential changes or 
reforms for possible action.

Public Criminal Defense
In the culmination of a sequence of stud-
ies and exposés over the past three years, 
the WSBA’s Committee on Public Defense 
will present its final recommendation for 
system and funding improvements to the 
Board in early 2007. As the prosecutors 
and defenders on the committee work 
together to repair and fund an inadequate, 
locally funded public-defense system, 
some of these recommendations became 
controversial and are likely to reflect 
both minority and majority reports. The 
committee’s work reached to juvenile 
dependency and Becca (status offenses) 
issues as well as to civil commitments 
(mental health, sexual predatory)  pre-
viously little-studied “systems” within the 
purview of public defenders.

Joint Supreme Court-WSBA Task 
Force on the Regulation of Lawyer 
Conduct
To sustain a viable, trusted system of the 
regulation of lawyer conduct (discipline), 
the Washington State Supreme Court, at 

the WSBA’s request, invited the American 
Bar Association Standing Committee 
on Professional Discipline to review the 
system against objective standards of 
lawyer conduct. (The last ABA review 
had been conducted in 1993, and many 
of the recommendations from that report 
have been implemented.) Their 2006 
report was complimentary of the many 
improvements the WSBA has made and, 
nevertheless, suggested further system 
improvements which the joint task force 
will be charged with evaluating.

Executive Director Search
The announced May 2007 retirement of 
the WSBA executive director puts the need 
for recruiting, screening, and hiring a new 
director in the Board’s hands. Immediate 
Past-President Brooke Taylor has been 
asked to chair the Executive Director Task 
Force, which includes current and past gov-
ernors, WYLD representation, and other 
WSBA members. The goal is to name the 
new executive director by March 2007.

“Foundations of Freedom”
Initiated by Immediate Past-President 
Brooke Taylor and embraced by the new 
Board and officers is the need to promote 
civics education to citizens. This program 
is centered on ways to enhance public 
understanding of the separation of pow-
ers, the rule of law, independence of the 
judiciary, and checks and balances. With 
a newly developed brochure (see page 
44) and a ready network on the alert for 
“teachable moments,” the WSBA’s goal is 
to promote public interest and education 
about the essentials of our democracy.

“Justice in Jeopardy”
This initiative is now in its third year. The 
partners in the coalition working for ad-
equate funding of trial-court operations, 

After nine years, M. Janice Michels announces her May 2007 retirement

W
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public criminal defense, and civil legal ser-
vices have welcomed the court-appointed 
special advocate interest to the coalition, 
and has framed the 2007 “ask” accompa-
nied by compelling examples and stories. 
The coalition has achieved, with legislative 
support and funding action, considerable 
improvement toward adequate funding 
of the courts. In 2007, this coalition will 
continue the momentum for general-fund 
support for a system that assures that the 
rule of law is real to everyone.

Increasing Embrace of Non-Majorities
Within the next generations, the defini-

tion of who are ethnically “majority” 
and “minority” will shift. To oppress or 
marginalize individuals based on sexual 
orientation, physical abilities, ethnicity/
race/color, age, or gender will cost lawyers 
and firms their client base. Studies demon-
strate that deep in almost everyone’s early 
learning and subconscious memories re-
side unintended or unexamined biases. 
The WSBA will continue its leadership 
in demonstrating diversity, equality, and 
cultural competence  not only because 
it is politically correct, but because it is vi-
tal to the profession and to justice. In 2007, 
President Ellen Conedera Dial will launch 

a grant program intended to enlarge the 
pipeline of currently minority persons of 
all types into the professions.

Accommodating Other Changing 
Landscapes
Amendments to the RPCs. The WSBA 
will continue its efforts to educate and 
support members as they work to un-
derstand and implement the amended 
Rules of Professional Conduct. These 
rules are meant to better conform to 
the ABA Model Rules and other states’ 
rules of professional conduct, and the 
changes may seem huge and perilous. 
The WSBA will continue its full-scale 
education and training programs to give 
members what they need to know, along 
with practical advice on living within the 
amended RPCs.

Civil Legal Services. The landscape 
for the delivery of civil legal services 
is also changing. The multiple funding 
sources include federal contributions 
through the federal Legal Services Corpo-
ration, IOLTA funds administered by the 
Legal Foundation of Washington, private 
donations to LAW Fund, state contribu-
tions administered by the Office of Civil 
Legal Aid, a myriad of local bar donations 
of time and support to pro bono pro-
grams, and special programs supported 
by donations. The WSBA’s commitment 
to access to justice is unwavering and 
steadfast. With a goal of “no one should 
face their legal problems alone,” the Ac-
cess to Justice Board has a new statewide 
plan; the Legal Foundation of Wash-
ington/LAW Fund have committed to 
supporting this plan, which will leverage 
paid legal services in support of pro bono 
legal services and the Office of Civil Legal 
Aid, a judicial-branch agency created in 
2005 to distribute state funding for legal 
services, is also working to meet this goal 
in cooperation with special programs 
and local pro bono programs.

2007 will be a challenging and eventful 
year for the WSBA, its Board of Governors, 
and officers. Through careful application 
of our assets  fiscal resources, member 
goodwill, work by volunteers and staff, 
and reputation  we look forward to 
many successes in 2007.  

WSBA Executive Director Jan Michels can 
be reached at janm@wsba.org.

We are also pleased to announce:

Paul S. Nelson, MD, JD

will be of counsel to the fi rm

Dr. Nelson received his MD from Loma Linda Medical School and his JD from the 
University of Washington School of Law. He is board-certifi ed in anesthesiology 
and has served on the faculties of Yale University and the University of Colorado.

We continue to welcome your referrals and association in medical negligence cases. 
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t the end of 2005, the 
 Seattle Times wrote an article ranking its top-20 
news stories, based on articles most often accessed 
online. Five of the top-20 stories were written about 
the same news item — horse sex.1 In July 2005, a man 
in Enumclaw died from a perforated colon as a direct 
result of having sex with a stallion. The horse was 
physically undamaged by the encounter, which put law-
enforcement officials in something of a bind. Something 
terrible and wrong had occurred, but it appeared that no 
laws had been broken. Washington was one of 14 states 
with no laws against bestiality. And, if the animal was 
unharmed, there could be no charge of animal cruelty, 
which was a crime in Washington. Officers finally settled 
for charging a man who had videotaped the event with the 
misdemeanor of trespassing, as the two men had entered a 
neighbor’s barn without permission in order to facilitate the 
amorous encounter.2

The Washington Legislature reacted with resounding re-
solve. On March 24, 2006, Governor Christine Gregoire signed 
into law Senate Bill 6417, a measure that passed unanimously 
in both the House and Senate.3 The bill makes bestiality a Class-
C felony, punishable by up to five years in prison.4 Obviously, 
this was the politically savvy move to make. No legislator wants 
to be known as the leader of the pro-horse-sex movement. 
However, while this bill is unquestionably politically sound, it 
may not be legally sound. The sponsor of this bill stated that 
her purpose in drafting the legislation was to protect animals, 
and yet everyone admitted that, in this case at least, no animals 
were harmed. Does the bestiality bill have a true legitimate 

Substantive Due Process 
and the Problem of 

Horse Sex by Natalie Daniels

state purpose, or 
is it motivated by a bare 

desire to persecute a politically unpopular 
group — the animal lover? Is this bill mere morals legislation, 
and, if so, is that okay?

This article will analyze morals legislation as a substantive 
due-process question, and explore when, if ever, traditional 
American values should be codified. Part II defines morals legis-
lation, and describes the mechanics of substantive due process. 
Part III questions the judiciary’s role in deciding when or if morals 
legislation is appropriate. Finally, Part IV applies substantive due-
process reasoning to the issue of bestiality in order to illustrate 
the costs associated both with finding that morals legislation is 
a legitimate state interest, and that it is not.

A
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Morals Legislation and Substantive 
Due Process Defined
Morals legislation is any law that is jus-
tified solely by “asserting a legitimate 
government interest in prohibiting or en-
couraging certain human behavior with-
out any empirical connection to goods 
other than the alleged good of eliminating 
or increasing . . . the behavior at issue.”5 
For example, murder is a moral issue, 
prohibited by the Ten Commandments 
in Judeo-Christian tradition. It is also a 
public-safety issue, advancing the vital 

state interest of keeping people 
alive so that they may be taxed 
and otherwise governed. There-
fore, while murder is wrong, 
laws regarding murder are not 
morals legislation. In contrast, 
laws against coveting your 
neighbor’s horse (so to speak) 
are morals legislation. While 
most American citizens, 
and all of Washington’s leg-
islators, are firmly against 
bestiality, be it for religious, 
ethical, or even aesthetic 
reasons, it is more difficult 
to point to a clear state 
interest in creating and 
enforcing laws prohibit-
ing inter-species sex. 

To be valid under the 
U.S. Constitution, mor-
als legislation must 
pass muster under 
substantive due-pro-
cess doctrine. The 
14th Amendment’s 
Due Process Clause 
states in relevant 

part: “No State shall 
make or enforce any law which shall 

abridge the privileges or immunities of 
citizens of the United States; nor shall any 
State deprive any person of life, liberty, 
or property, without due process or law; 
nor deny to any person within its juris-
diction the equal protection of the laws.”6 
The substantive component of the Due 
Process Clause is generally derived from 
the word “liberty,” meaning that human 
conduct may not be regulated by state or 
federal law to the extent that such regula-
tion would amount to an unconstitutional 
denial of liberty.7 

In determining whether a law violates 
substantive due process, it is absolutely 

vital to determine whether or not the 
law impinges on a fundamental or non-
fundamental right, as this determines the 
standard of review that will be applied.8 If 
the right exists, but is non-fundamental, 
meaning not core to human existence, 
then the standard is one of rational basis.9 

Under rational-basis review, a challenged 
law will be upheld so long as a court 
can find that the law was intended to 
further a legitimate government objec-
tive, and there is some chance that the 
law as stated will actually further the 
objective.10 In practice, courts will go to 
extraordinary lengths to find a legitimate 
objective, creating justifications for the 
law if no clear answers are to be found in 
the legislative history.11 Substantively, the 
law will stand.

Laws regulating fundamental rights 
are far more likely to be invalidated under 
substantive due-process doctrine. Instead 
of rational-basis review, courts apply a 
strict scrutiny standard, meaning that the 
law in question must be found unconstitu-
tional unless the governmental objective 
in question is compelling, and the regu-
lation applied is absolutely necessary to 
achieving that goal.12 However, because 
the finding of a fundamental right means 
that a legislative body is barred from ever 
impinging on a citizen’s ability to engage 
in the activity in question, relatively few 
rights are fundamental. Generally, such 
rights are found only when a law tends to 
impinge on privacy or autonomy interests. 
Questions include what limitations, if any, 
may be placed on privacy,13 abortion,14 
family and marriage,15 and the right to 
die. The vast majority of these questions 
address sexuality and sexual expression.16 
All of these issues are highly controversial, 
because all of them hinge on whether 
morality is relative, and thereby personal 
to the individual, or whether it is absolute, 
meaning uniformly applicable to all.

The judiciary has a checkered past 
when it comes to substantive due-process 

doctrine, and does not lightly interfere 
with the legislative process. In Lochner v. 
New York,17 a statute was challenged that 
limited the working hours of bakery em-
ployees to 60 hours per week. The Supreme 
Court invalidated the law for interfering 
with the right of employees and employers 

to freely enter into contract.18 While the 
Court did not label the right to contract 
freely as fundamental, it nevertheless 
held that employers should be able to hire 
employees to work as many hours as men 
were willing to work, and that employees 
should have the right to work as many 
hours as they were willing to.19 Lochner 
was an exceedingly unpopular decision, 
and was overturned in 1937. States have 
been free for some time to regulate the 
freedom of contract in all sorts of ways 
deemed vital to the health and safety of 
their citizens. Nevertheless, the process 
used by the Court to arrive at its deci-
sion was not so very different from that 
employed today. Because of this, Lochner 
remains a vital lesson in the possible 
consequences of relying on the judiciary 
to determine the appropriate course of 
legislative action.

Modern jurisprudence regarding sub-
stantive due process and the recognition 
of fundamental rights centers on Griswold 
v. Connecticut.20 In Griswold, doctors were 
found guilty of giving contraceptive ad-
vice to married couples in violation of a 
Connecticut statute that prohibited any 
person from using “any drug, medicinal 
article or instrument for the purpose of 
preventing contraception.”21 The Supreme 
Court, in evaluating this statute, expressed 
an unwillingness to follow the reasoning 
used in Lochner, noting that “[w]e do not 
sit as a super-legislature to determine the 
wisdom, need, and propriety of laws that 
touch economic problems, business af-
fairs, or social conditions.”22 Nevertheless, 
the Court invalidated the law, finding 
that many of the rights specifically guar-
anteed by the Constitution could not be 

In determining whether a law violates substantive due 
process, it is absolutely vital to determine whether 
or not the law impinges on a fundamental or non-
fundamental right, as this determines the standard of 
review that will be applied.
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given their full intended force without 
a penumbra right of privacy into which 
government may not intrude.23

Griswold illustrates the internal 
conflict of the judiciary in recognizing 
a fundamental right. The Court was 
clearly uncomfortable with “Lochneriz-
ing,” and feared to isolate an area of hu-
man existence from even the possibility 
of being regulated, only to find that the 

judiciary is out of lock-step with what 
people genuinely want and need from 
their government. Yet the Court was 
equally unwilling to abdicate its role as 
a limiting force on legislative activity. 
Therefore, the Court chose to deny any 
association with Lochner, while simul-
taneously using a Lochner-like process 
to invalidate the statute.

Overall , the Supreme Court has 
been willing to employ substantive due-
process doctrine to protect individual 
citizens from overly intrusive laws. The 
question remains, however, whether the 
Court’s self-imposed role as a protector 
of privacy and autonomy is a legitimate 
one, and if so, whether the Court has 
overstepped the bounds of that role in 
determining what interests a state may 
genuinely have in promoting morality 
among its citizens.

Institutional Incompetence — Who 
Should Decide What Rights Exist?
Views differ on when, if ever, it is proper 
for the judiciary to act as a check on the 
legislative branch, limiting what laws 
may be enforced. Review of morals leg-
islation is the height of judicial activism, 
because every time the judiciary creates 
a new fundamental right, it removes the 
underlying moral debate from the hands 
of the citizenry, who can no longer speak 
through their elected representatives 
to demand that certain behaviors be 
prohibited. As Lochner demonstrates, 
endorsement of such judicial paternal-
ism may come down to nothing more 

than whether the outcome of the deci-
sion seems favorable. Issues of privacy 
and morality in particular present an 
interesting and unique challenge. What 
should a court do when it is convinced 
that, proper role of the judiciary aside, 
the proper role of the legislature is no 
role whatsoever; that the people must 
be left alone?

In his dissenting opinion in Lawrence 

v. Texas,24 Justice Scalia sounded the 
death knell of state morals legislation:

The Texas [homosexual sodomy] statute 
undeniably seeks to further the belief 
of [the State’s] citizens that certain 
forms of sexual behavior are “immoral 
and unacceptable,” — the same inter-
est furthered by criminal laws against 
fornication, bigamy, adultery, adult 
incest, bestiality, and obscenity …. The 
Texas statute, it says, “furthers no legiti-
mate state interest which can justify its 
intrusion into the personal and private 
life of the individual.” … This effectively 
decrees the end of all morals legislation. 
If, as the Court asserts, the promotion 
of majoritarian sexual morality is not 
even a legitimate state interest, none of 
the above-mentioned laws can survive 
rational-basis review …. It is indeed true 
that “later generations can see that laws 
once thought necessary and proper in 
fact serve only to oppress;” and when 
that happens, later generations can re-
peal those laws. But it is the premise of 
our system that those judgments are to 
be made by the people, and not imposed 
by a governing caste that knows best.25 
[emphasis is added]

 Scalia is essentially saying that the 
political process itself will ensure the ap-
propriate outcome for the given cultural 
climate. A genuine disagreement as to 
issues of right and wrong is nothing 
more than a culture war, best settled 
in the trenches of political debate.26 

Further, the judicial branch is institu-
tionally incompetent to decide issues of 
morality, having no greater insight into 
such issues than the average person. 

Justice Scalia is not alone in his 
assertion that there is a legitimate 
governmental interest in prohibiting 
or encouraging certain human behavior 
simply as a public evil or a public good. 
Morals legislation has similarly been 
promoted by natural-law theorist John 
Finnis.27 Finnis strove to prove, relying 
largely on ancient Greek philosophy, 
that homosexual conduct is undeniably 
and immutably immoral.28 Finnis then 
argued that the proper role of govern-
ment is to make laws that encourage 
those things which are moral, like het-
erosexual married sex, and discourage 
those things which are not, like all other 
forms of sex. By implication, the role of 
the judiciary under this view is to avoid 
interfering with legislation regulating 
immoral behavior, because if it really is 
possible to make objective and universal 
determinations of which activities are 
moral and which are immoral, then it 
is entirely appropriate for legislators to 
engage in morals legislation.29

A contrasting view is presented by 
theorist Gayle Rubin, who endorses a 
system of sexual pluralism. Rubin posits 
that American culture has a fundamen-
tally unhealthy view of sexuality, one that 
demands conformity and repression to 
an extent that would never be tolerated 
in other areas of human existence. Ac-
cording to Rubin, society is unwilling to 
acknowledge the possibility that sexual 
preferences could simply be a matter of 
taste; that sodomy, for example, could 
be a lot like lima beans — some like ’em, 
some don’t, and some could take ’em 
or leave ’em. She believes the answer is 
sexual pluralism, a society where sex is 
judged and limited only by “the way part-
ners treat one another, the level of mutual 
consideration, the presence or absence of 
coercion, and the quantity and quality of 
the pleasures they provide.”30 

If morality is entirely personal to the 
individual, and if society is willing to 
agree to disagree about issues of moral-
ity, then sexual pluralism is desirable. 
There is a certain intellectual and emo-
tional purity in simply doing away with 
sexual limitations. Never again would 
we have to ask ourselves “how closely 

Overall, the Supreme Court has been willing to employ 
substantive due-process doctrine to protect individual 

citizens from overly intrusive laws. The question remains, 
however, whether the Court’s self-imposed role as a 

protector of privacy and autonomy is a legitimate one ...
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Child abuse litigation is tough. But it’s 
a little less tough if you do it daily.

For ten years I have been committed 
to providing superior representation 
in child abuse cases.

Vaccinations 
Linked to 
“Shaken Baby” 
Cases

related is too closely related,” or “what 
is the maximum acceptable number 
of husbands,” or “where exactly is the 
line between porn star and prostitute.” 
However, at least some of the things 
that people do to themselves are bad 
for them. Once consent becomes the 
rubric, society loses the power to protect 
people from themselves. Currently, there 
are activities outside the sexual arena 
where adult citizens are prevented from 
doing things they may very well wish to 
do, even if these activities harm no one 
but themselves. Drug abuse, self-muti-
lation, and suicide are examples that 
come readily to mind. Morals legislation 
is one method by which legislators may 
curb self-destructive behavior.

However, to concede the field of 
battle to Scalia and Finnis at this point 
is to ignore the costs involved in a 
judicial hands-off policy, where the 
Court declines to take on the role of 
defining the limits of legislative power. 
The American legal system was never 
designed with pure majoritarian rule in 
mind — America is not a democracy; it 
is a republic. It is entirely appropriate for 
judges to act with a tendency towards 
paternalism and a hint of activism. For 
example, Brown v. Board of Education31 
sparked more violence and discontent 
than Roe v. Wade; yet that decision is 
now hailed as having been necessary to 
push society in the direction of racial 
equality. The alternative is to always bow 
to the will of the majority, which has 
acted in manifestly unjust ways in the 
past, and arguably continues to do so.

Scalia, in labeling the issue as a cul-
ture war, unwittingly demonstrates ex-
actly why the judiciary need not bow to 
the will of the legislature in these issues. 
A culture war is, almost by definition, 
temporary and subject to change as the 
taste and whim of the public is subject 
to change. If, as Scalia admits, cultural 
views of morality can change over time, 
then morality is not an absolute truth 
which can be known by all and applied 
to everyone. And, if morality is personal 
to the individual, then it is simply not 
the stuff of vital state interests. Take sod-
omy, for example. Any individual forced 
to engage in the activity against his will 
is already protected by rape statutes, 
and any individual voluntarily engaged 
in such activity is presumably not looking 
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for legal protection. All others are simply 
not vital to the debate. 

One concern remains, however — 
that of Scalia’s parade of horribles — that 
incest, masturbation, polygamy, adultery, 
and bestiality may no longer be regulated, 
and will presumably now run rampant 
through society. If all of these issues truly 
are merely moral in nature, then none 
of them may be regulated. The judiciary 
would then be substituting its moral 
compass for the legislature’s, finding an 
issue to be “merely moral” when it invali-
dates a statute, but holding that a statute 
advances a vital state interest when the 

judiciary refuses to condone a particular 
behavior. Perhaps the real problem with 
bestiality is that it is morally distasteful, 
and all possible vital state interests are 
but a ruse. 

Bestiality Revisited
Assuming that the judiciary should be 
allowed to invalidate at least some mor-
als legislation, can there be a privacy or 
autonomy interest in bestiality? Thirty-
seven states outlaw animal sex — must 
they all be repealed? Under a substan-
tive due-process analysis, a court would 
be unlikely to decide that bestiality is a 

fundamental right. While sex is generally 
a private and autonomous act, sex has 
never, in and of itself, been held to be 
a fundamental right. However, though 
most laws regarding non-fundamental 
rights will generally be found valid with 
little more than a cursory review, the 
Lawrence case demonstrates that ra-
tional basis of review might be a more 
stringent test in the context of a law that 
interferes with sexual expression.

Several state interests may be ad-
vanced by bestiality laws. These include: 
protection of animals from physical 
abuse; protection of animals on the basis 
that they can’t consent; safety concerns 
in protecting humans from causing their 
colons to become perforated; and health 
concerns in preventing the spread of 

In the realm of constitut-
ional interpretation, morals 
legislation is a minefield. 
There is no safe ground, 
and no easy or obvious 
answers. In addition, there 
are costs associated with 
both sides of the morals-
legislation debate.

animal-to-human diseases. Each of these 
purposes will be briefly examined.

Anti-bestiality law cannot be justified 
on the grounds of protecting animals 
from physical abuse, because animal-
abuse statutes cover that. As noted in 
the introduction, no horses were harmed 
in the making of Senate Bill 6417. As for 
protecting animals because they can-
not consent, the truth is that animals, 
particularly domesticated ones, don’t 
consent to most of the things that happen 
to them. Who’s to say that a sheep doesn’t 
feel a greater sense of personal violation 
when being sheared than it experiences 
during a cold winter’s night in the com-
pany of Farmer Brown?

If the vital interest is human safety, 
then anti-bestiality laws do infringe on 
autonomy interests. Presumably, an adult 
should be able to weigh the risks of colon 
perforation against the joys of horse sex 
and act accordingly. This leaves the pos-
sible interest of disease control, perhaps 
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the most valid reason for regulating 
bestiality. However, the law can’t prohibit 
all human contact with animals — that 
would eliminate the ranching industry 
and the possibility of pet ownership. So 
the diseases to be controlled would have 
to be sexually transmitted ones. Assum-
ing that there is a risk of such diseases 
being transmitted between species, there 
are still two problems. The first is how to 
justify regulating the animal lover who 
practices safe sex. The second is how 
to justify banning sex with animals, but 
still allowing humans who have an STD 
to have consensual sex, when the risk of 
spreading disease is so much greater.

Even if every one of these justifica-
tions is a legitimate and vital state inter-
est, none of this analysis uncovers the 
true root of the issue, which is that the 
vast majority of people think that bestial-
ity is disgusting, distasteful, and just plain 
wrong. Whatever state interest is given 
for bestiality legislation will largely be 
a sham, because none of those rational 
reasons account for the moral outrage 
and revulsion that bestiality engenders.

Conclusion
In the realm of constitutional interpreta-
tion, morals legislation is a minefield. 
There is no safe ground, and no easy or 
obvious answers. In addition, there are 
costs associated with both sides of the 
morals-legislation debate. Those who 
would dismiss “mere” morals legislation 
as an unworthy form of state interest 
must be able to defend that assertion in 
all situations, not just those where the 
issue is not morally offensive to them 
personally. It is intellectually dishonest, 
for example, to defend anti-bestiality 
laws, but to ridicule those who would 
oppose gay marriage for championing 
“mere morals” legislation. 

On the other hand, those who would 
defend morality as its own vital state 
interest, worthy of consideration apart 
from any public health or safety concern, 
must be able to defend that in situations 
where they are confined in unwanted 
ways by the morality of others. It is equally 
dishonest to support anti-abortion legis-
lation or the banning of gay marriage, but 
to argue that these laws are qualitatively 
different from legislation regulating the 
head coverings of women, or the eating 
of sacred cows. In the end, however, the 

costs of allowing the judiciary to weigh in 
on the culture war, to place limits on al-
lowable morals legislation, are relatively 
minor in comparison to the unacceptable 
costs of allowing majoritarian politics 
to proceed unchecked, and to impinge 
on the liberty interests of the immoral 
minority.  

Natalie Daniels is a third-year law student 
at Seattle University, an associate editor for 
the Seattle University Law Review, and is 
currently working as a judicial extern at 
the Federal District Courthouse in Seattle. 

She would like to thank Professors David 
Skover and Julie Shapiro for their assis-
tance and support.
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 6. U.S. Const. amend 14, § 1. This portion of the 

Constitution is also the basis for all equal-

protection claims. Substantive due-process 

and equal-protection claims are almost always 

intertwined, but the analysis is somewhat dif-

ferent. As the scope of this article is limited 

to substantive due-process, equal-protection 

concerns will largely be ignored.

 7. 16A Am. Jur. 2d Constitutional Law § 403.

 8. 16B Am. Jur. 2d Constitutional Law § 912.

 9. Id. 

 10. Id.

 11. See Williamson v. Lee Optical of Oklahoma, 348 

U.S. 483 (1955) (law prohibiting optician from 

selling eyeglass lenses without prescription was 

constitutional even if it exacted “a needless, 

wasteful requirement in many cases”).

 12. 16A Am. Jur. 2d Constitutional Law § 403.

 13. Griswold v. Connecticut, 381 U.S. 479 (1965) 

(recognizing a fundamental right to privacy).

 14. Roe v. Wade 410 U.S. 113 (1973) (recognizing 

a fundamental, though not absolute, right to 

abortion).

 15. See Moore v. City of East Cleveland, 431 U.S. 494 

(1977) (invalidating a statute limiting occu-
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same family); Loving v. Virginia, 388 U.S. 1 (1967) 

(recognizing a fundamental right to marry by 

invalidating an anti-miscegenation law); Troxel 

v. Granville, 530 U.S. 57 (2000) (recognizing a 

“fundamental right of parents to make deci-

sions concerning the care, custody, and control 

of their children.”).

 16. This is not to say that sexuality and morality 
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suicide and euthanasia, for example, are moral, 

because they concern whether or not there can 

ever be a great enough good in ending suffering 

to justify the evil of taking life.
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the impact of Roe. See Ruth Bader Ginsburg, 

Some Thoughts on Autonomy and Equality in Re-

lation to Roe v. Wade, 63 N.C.L.Rev. 375 (1985).

 27. John M. Finnis, “Law, Morality and ‘Sexual Ori-

entation’” 69 Notre Dame L. Rev. 1049 (1994).

 28. Id. at 1055.
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an affidavit he submitted in the matter of Romer 

v. Evens, asking the court to uphold a Colorado 

constitutional amendment that prohibited legal 

protection for homosexuals. See Cicchino, supra 

note 5, at 158.

 30. Id. at 245. In practical terms, this would mean 

regulating morals issues on the basis of consent. 

The problem is that many of these activities, 

particularly those sexual in nature, are assumed 

to be consensual, and proving that consent was 

lacking turns out to be very traumatic for the 

victim, if not downright impossible.
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hen I was a grad student in English Lit, 
many lifetimes ago, one of the most im-

portant books in literary criticism was 
William Empson’s Seven Types of Ambi-

guity. This was back in the now-lost days 
when “literary criticism” meant looking 

at good writing and saying something 
intelligent and useful about what made it good. Today’s English 
majors, to their loss, know nothing of this.

I could not now tell you what the seven types of ambiguity 
were, or even why there were precisely seven rather than eight, 
or six, or thirteen. But I mention Professor Empson’s estimable 
title here as a way of noting that, in literary writing, ambiguity is 
often a good thing. That’s because one of 
the techniques and purposes of 
literature is to expand meaning 
rather than limit it.

This is emphatically not the 
case in our profession. In law, 
language needs to be as precise as 
possible. Ambiguity invites inter-
pretation; and while interpretation 
creates hours of amusement and 
enlightenment for English majors, 
it can create months of dispute, 
years of litigation, and hundreds of 
thousands of dollars in legal costs 
for ordinary business folk. What we 
want in law — at least in statutes, 
rules, contracts, and judicial opinions — is clarity, and preferably 
absolute clarity.

Anyone who’s been to law school knows that a court won’t 
waste its time construing a statute or interpreting a contractual 
provision if its meaning is plain on its face. It is only the ambigu-
ous clause that requires judicial construction — and ends up 
costing lots of money for a result that will disappoint at least 
half of the people involved. How does ambiguity arise in legal 
and legislative writing, what do we do when it arises, and how 
do we learn to avoid it?

The deliberate ambiguity sought by the artful literary writer 
arises from careful selection of words and phrases that are most 
likely to suggest broader, deeper meanings and possibilities. The 
flip side of that coin is the unintended ambiguity of the legal writer 

or legislative draftsman who — with good intentions, but out of 
laziness, sloppiness, or inattention — selects a word, phrase, or 
structure that is capable of more meanings than the one intended. 
I had occasion to refer to one such kind of ambiguity a couple of 
months ago, when I briefly discussed the serial comma and the 
problems created by its absence. I wrote that  “Arthur left his 
estate in equal parts to Gavin, Tristram and Percival” could be 
read to mean that Arthur’s estate is divided into three parts, one 
going to each of the three named individuals; or that the estate 
is divided into two parts, one going to Gavin, the other to Tris-
tram and Percival together. I concluded that, for purposes of the 

precise clarity needed in legal writing, 
it’s longer but better to say: “Arthur 
left his estate in two equal parts, one 
part to Gavin, the other to Tristram 
and Percival.”

Back in 1999, the judges of the 
U.S. Court of Appeals for the First 
Circuit faced a similar problem 
when they had to interpret a com-
pact that read, in part: “the Com-
mission is hereby empowered to 
establish the minimum price for 
milk to be paid by pool plants, 
partially regulated plants and 
all other handlers receiving 

milk from producers located in 
a regulated area.” Appellants in the case had argued 

that the lack of a serial comma after “partially regulated plants” 
and before “and all other handlers” meant that the final phrase 
“receiving milk from producers located in a regulated area” modi-
fied both “partially regulated plants” and “all other handlers” — in 
other words, the Commission could establish minimum prices 
for milk handled by a partially regulated plant only if that plant 
received milk from producers located in a regulated area. The 
First Circuit rejected that argument, on grounds that such an 
interpretation would exempt from regulation entirely those plants 
that met the definition of “partially regulated plants” but did not 
receive milk from producers located in a regulated area.1

Similarly, the Massachusetts Appeals Court for Essex County 
rejected an argument that serial commas in a statute rendered 
its meaning ambiguous because they could be read as mean-
ing “and” or “or.” The court held that a series of terms separated 

Seven Types of Ambiguity  
. . .  More or Less 

by Robert C. Cumbow

W

On Language
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by serial commas and culminating in 
a final term preceded by the word “or” 
was to be read in the disjunctive, not the 
conjunctive; that is, an expression such 
as “a, b, c, or d” means any one of those 
four elements, not all of the first three or 
just the last one. (The disjunctive is op-
posed to the conjunctive. The term “or” 
is disjunctive: it separates the elements 
in a series, such that any one of them 
applies. The word “and” is conjunctive: 
it conjoins the elements in a series, such 
that all of them must apply.) “The obvious 
sense,” the court held, “dictates reading 
each of the commas as standing in place 

of an ‘or’ … the ‘or’ is to be given its or-
dinary disjunctive meaning.”2 The court 
reasoned that “The use of the disjunctive 
‘or’ between each segment of the statute 
indicates again that a showing of any one 
of the activities will constitute” the viola-
tion at issue in the case. (Unfortunately, 
the court’s colorful display of literacy and 
linguistic analysis paled when it chose 
the phrase “between each segment.” A 
comma can’t appear “between” a single 
segment, but only between any two seg-
ments. The court would have done bet-
ter to stick to its established practice of 
referring to the commas as “separating” 

the segments, rather than somehow 
appearing “between” each segment, in 
violation of the laws of both grammar 
and physics.)

In the above cases, it was fairly easy 
for the court to find the correct, intended 
meaning, despite the ambiguous omission 
of the serial comma, by simply considering 
the intent of the statute and comparing it 
with the result that would follow from the 
Appellants’ proposed interpretation. But 
the placement of serial commas can cre-
ate knottier ambiguities. The New Mexico 
Supreme Court in 1969 faced the challenge 
of interpreting the state’s kidnapping 
and false-imprisonment statutes, which 
epitomize both ambiguous and mislead-
ing legislative drafting:

Kidnaping [sic] is the unlawful taking, 
restraining or confining of a person, by 
force or deception, with intent that the 
victim be held for ransom, as a hostage, 
confined against his will, or to be held to 
service against the victim’s will.

False imprisonment consists of inten-
tionally confining or restraining another 
person without his consent and with 
knowledge that he has no lawful author-
ity to do so.

Interpreting these statutes is a daunting 
task, which the New Mexico Supremes 
undertook with aplomb.3 I commend it to 
those interested enough to look it up, but 
won’t repeat their analysis here — except 
to note the court’s especially useful dis-
tinction between parenthetical commas, 
which enclose certain phrases, and serial 
commas, which separate the several terms 
that make up a sequence. But metal more 
attractive is found in rewriting the offend-
ing statutes.

We know we’re in trouble when we see 
that the definition of kidnapping uses the 
term “unlawful.” There are two problems 
with this. First, since the definition comes 
from the New Mexico criminal code, it is 
supposed to tell us what is unlawful, so 
using the term “unlawful” in defining an 
unlawful act is spectacularly unhelpful. 
Second, including the term “unlawful” 
here suggests that there may be actions 
of the type defined in this statute that are 
lawful. If anyone can think of an example 
of the lawful taking, restraining or con-
fining of a person, by force or deception, 
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with intent that the victim be held for 
ransom, as a hostage, confined against 
his will, or be held to service against 
the victim’s will, please let me know. 
On second thought, don’t — I think the 
legislature probably inserted the word 
“unlawful” when someone noticed that, 
without it, a police officer arresting 
someone could be guilty of kidnapping. 
Still, there must have been a better way 
of making that point than to settle on 
language that essentially means “the 
following behavior is against the law 
— but only if it’s unlawful.”

But moving on to the substance of the 
statute: Kidnapping may consist of taking, 
restraining, or confining a person. The 
statute uses the disjunctive, so any one 
of those activities will suffice. It’s equally 
evident that, whichever one of these is 
done, it must be done by force or decep-
tion — again, either of the two will suffice. 
And it is also clear that there must be a 
specific intent. But in the intent provision 
the statute breaks down. As written, the 
statute could refer to any of three possible 
intents: (1) that the victim be held for 
ransom, as a hostage, (2) that the victim 
be confined against his will, or (3) that the 
victim be held to service against his will. 
However, the statute could also be read as 
referring to four possible intents: (1) that 
the victim be held for ransom, (2) that 
the victim be held as a hostage, (3) that 
the victim be confined against his will, 
or (4) that the victim be held to service 
against his will. The latter appears more 
likely, given the fact that not all hostages 
are held for ransom.

The false imprisonment definition 
is not as complex, but it does contain 
an ambiguous pronoun. Here the intent 
is to confine or restrain (“intentionally 
confining or restraining another”), but in 
addition to the absence of consent there 
is also a knowledge requirement: “with 
knowledge that he has no lawful author-
ity to do so.” Who is the “he” referred to in 
this knowledge provision? We know that 
a pronoun must refer back to its anteced-
ent, and agree with it in gender and num-
ber. But the only word in this definition 
that could possibly be the antecedent of 
the pronoun “he” is “another person” — in 
other words, the victim! So the law is tell-
ing us that false imprisonment consists 
in intentionally confining or restraining 
another person, without his consent, and 
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with the knowledge that he, the victim, 
has “no lawful authority to do so.” To do 
what? To give his consent? To withhold 
it? No, we are really lost in the Twilight 
Zone now. The “do so” must refer to the 
confining or restraining, and the “he” in 
the knowledge clause must mean the 
perpetrator, not the victim, even though 
the sentence, as constructed, contains 
no reference to a perpetrator.

So, humbly submitted for your ap-
proval, as Rod Serling used to say, here is 
a proposed rewrite of the statutes at issue 
in the New Mexico case: 

Kidnapping is the taking, restraining, or 
confining of a person, by force or decep-
tion, without lawful authority, with intent 
that the victim be (1) held for ransom, (2) 
held as a hostage, (3) confined against 
his will, or (4) held to service against the 
victim’s will.

False imprisonment consists of inten-
tionally confining or restraining another 
person, without his consent and with 
knowledge that the perpetrator has no 
lawful authority to do so.
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I resorted to a list of numbered items in 
the definition of kidnapping, and I make 
no apology for it. Numbering is not very 
endearing in literary or social writing, 
but it can be absolute salvation for the 
lawyer or legislator who quests after the 
Holy Grail of Absolute Clarity.

More recently, the Supreme Court of 
Wisconsin had to interpret that state’s 
recreational immunity statute to de-
termine whether a property owner was 
liable for the injuries of an invitee on 
his property, or was immune because 
the invitee was engaged in recreational 
activity, of whose consequences the 

invitee assumed the risk. The statute 
defined an “owner” as a person who 
“owns, leases or occupies property,” and 
defined “property” as “real property and 
buildings, structures and improvements 
thereon, and the waters of the state.” 
Because the invitee was injured in a fall 
from a structure, the applicability of the 
recreational immunity statute’s defini-
tion of “property” became critical. This is 
an even more difficult type of ambiguity 
than the one explored by the New Mexico 
Supreme Court, because it went to the 
heart of the issue in the case.

One party maintained that the statute 

defined three types of property: (1) real 
property, (2) buildings, structures and 
improvements thereon, and (3) waters 
of the state. The other argued that only 
two types of property were defined: (1) 
real property together with any buildings, 
structures and improvements thereon, 
and (2) waters of the state. The crucial 
point raised by this dispute was whether 
a property owner is immune from liability 
for recreational injuries incurred on any 
buildings, structures and improvements 
that he owns; or is immune only if such in-
juries occur on buildings, structures and 
improvements situated on land owned by 
the owner. In other words, the question 
was whether the immunity provision 
applied if the owner owned the land but 
not the structure, or the structure but not 
the land it stood on, or if he had to own 
both in order to be immune.

The court reasoned that if the legis-
lature had meant to limit immunity to 
injuries incurred on structures owned by 
the owner of the real property on which 
they stood, they would have said so ex-
plicitly. “We cannot rewrite [the statute] 
in the exercise of interpreting it,” the 
court wrote. But a dissenting judge, in 
a rich and enjoyable opinion discussing 
the statute comma by comma, pointed 
out that at least four differing definitions 
of “property” could equally reasonably be 
interpolated from the statute as written, 
and that resort to legislative intent was 
unjustified.4 Probably the judges all went 
to bed wishing that the injury had oc-
curred upon the waters of the state.

One of the most common types 
of ambiguity arises from the use of a 
disjunctive or conjunctive series with 
a modifying clause, where it is unclear 
whether the modifying clause applies to 
all of the terms in the series or just the 
one nearest it. A simple example is the 
phrase “frozen meats, fruits, and veg-
etables.” Are only the meats frozen, or are 
all three of the things on the list frozen? 
There is no “rule” of English grammar or 
statutory construction that helps us with 
this. The only effective way to deal with 
an ambiguity of this kind is to nip it in the 
bud. The writer should spot it and rewrite 
in order to make sure she has clearly said 
what was intended. If the modifier ap-
plies to only one of the terms in the series, 
a good rewriting technique is to put that 
term last: “fruits, vegetables, and frozen 
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meats” leaves no ambiguity. If, on the 
other hand, the modifier applies to the 
entire series, the only way to make that 
clear is to use more words. Brevity may 
be the soul of wit, but it is not always the 
clearest way to write. “Frozen meats, fro-
zen fruits, and frozen vegetables” is sopo-
rifically repetitious, but at least it leaves 
no doubt. A better approach might be 
something like “frozen products, namely 
meats, fruits, and vegetables” or “meats, 
fruits, and vegetables, all frozen.”

Our own Appellate Division Three 
faced a case in 19905 that required it to 
interpret the language of a real estate 
contract that read, in part, “Seller agrees 
to sell to Buyer and Buyer agrees to pur-
chase from Seller the equipment stated 
in Schedule 1 attached hereto and incor-
porated herein; the 1982 fruit crop and 
the following legally described real prop-
erty …” The drafters’ use of a semicolon 
after “herein” and no punctuation at all 
between “fruit crop” and the description 
of the real property gave rise to a dispute 
as to what was actually being sold, and 
whether the language gave rise to a 
general warranty against encumbrance. 
The court wrote: “Had the series … been 
separated by a semicolon after crop — or 
a comma used after equipment and again 
after crop — there would be no ambiguity.” 
Deciding that the parties clearly intended 
the sale of three things — the equipment, 
the crop, and the real property — the 
majority re-punctuated the contract 
and decided the case accordingly. But 
a dissenting judge maintained that the 
majority had rewritten the contract, in 
essence reforming the agreement without 
sufficient justification in the record. Is it 
the judges’ job to interpret and enforce a 
contract or statute according to what its 
language says, or to rewrite it according 
to what the court believes it was meant 
to say, even though it ended up saying 
something different?

That is a perennial question, and dif-
ferent courts have answered it in different 
ways. It’s not unreasonable, though, to 
expect judges to be language police. By 
reaching opinions based on what laws 
and contracts actually say, rather than 
what their drafters may or may not have 
meant, judges send a crucial message to 
lawyers and legislators everywhere: Word 
choices have consequences, and those 
who are charged with putting the law into 

words should therefore be very careful 
about the words they choose.  

Robert C. Cumbow is a shareholder 
with Graham & Dunn, Seattle, where he 
counsels clients on trademark, copyright, 
advertising, and technology issues. He 
is a past chair of the WSBA Intellectual 
Property Section and the Bar News Edi-
torial Advisory Board, and is currently a 
board member of Washington Lawyers 
for the Arts. He teaches at Seattle Uni-
versity School of Law and writes on law, 
language, and film.

NOTES

 1. New York State Dairy Foods, Inc. v. Northeast Dairy 

Compact Commission, 198 F.3d 1 (1st Cir. 1999).

 2. Commonwealth v. Silva, 488 N.E.2d 34 (Mass. 

App. 1986). 

 3. State of New Mexico v. Elsie Clark Jr., 455 P.2d 844 

(N.Mex. 1969).

 4. Peterson v. Midwest Security Insurance Company, 

Inc., 636 N.W.2d 727 (Wis. 2001). Though it has 

limited applicability to Washington law, this 

case is a great read for property lawyers, per-

sonal injury lawyers, and grammarians alike.

 5. Sackman Orchards v. Mountain View Orchards, 

56 Wn. App. 705, 784 P.2d 1308 (Wash, App. Div. 

Three, 1990).
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ongratulations to this year’s 
Annual Awards recipients! The 
awards, with the exception 
of the Pro Bono Award, were 

presented at the Annual Awards Din-
ner held September 14 at the Madison 
Renaissance Hotel in Seattle. 

Professionalism Award •  
Joy B. McLean
This honor is awarded to a member of the 
WSBA who exemplifies the spirit of profes-
sionalism in the practice of law. 

The Professionalism Award was pre-
sented posthumously to Joy McLean, who, 
along with Katherine Johnson, was tragi-

cally killed in 
a car accident 
near Missoula, 
Montana, on 
March 4, 2006. 
Both Joy and 
K a t h e r i n e 
were long-term 
members of the 
WSBA staff. 

Joy McLean 
began her WSBA career in 1995 as dis-
ciplinary counsel in the Office of Disci-
plinary Counsel (ODC), and in 1998 was 
promoted to senior disciplinary counsel. 
She was appointed associate director for 
the ODC in 1999, and in 2002 was named 
director. 

Among her many accomplishments 
at the Bar, Ms. McLean advocated the use 
of alternative dispute resolution and was 
the WSBA’s main proponent of “diversion,” 
in which a lawyer can be diverted from 
discipline for less-serious misconduct. 
She gave a highly regarded presentation 
on diversion at the National Organization 
of Bar Counsel Conference in February 
2006, which made her a nationally rec-
ognized authority on the issue. She was 
a much sought-after speaker, known for 
her breadth of knowledge and engaging 
speaking style. 

“Joy epitomized the work the Bar is do-
ing to elevate the practice of law,” said Jan 
Michels, WSBA executive director. “She 
was an individual of great integrity, dedi-
cated to the legal profession, and firmly 
committed to protecting the public and 
serving the citizens of Washington.”

Angelo Petruss Award for Lawyers 
in Public Service • Penny L. Allen

The Angelo Pe-
truss Award is 
given to a lawyer 
in government 
service who has 
made a signifi-
cant contribu-
tion to the legal 
profession, the 
justice system, 
and the public.

A 1989 cum laude graduate of the 
University of Puget Sound School of Law, 
Penny Allen has been an assistant attorney 
general (and now senior counsel) for the 
State of Washington for 16 years. During 
this time, Ms. Allen has also consistently 
represented low-income clients in Thur-
ston County. Although the Office of the 
Attorney General encourages its employ-
ees to engage in pro bono law practice, 
it cannot provide resources or support. 
Ms. Allen has a set of forms and standard 
documents for her pro bono practice, but 
there are no automated systems or dedi-
cated support staff available for her use. 
She also must meet her clients outside of 
her regular work hours and outside of her 
office. Although Ms. Allen must work with 
her pro bono clients on her personal time 
and with her personal resources, this does 
not deter her. Once a case is resolved, she 
contacts Thurston County Volunteer Legal 
Services and accepts another case. 

“Over the years, one case at a time and 
one client at a time, she has made a signifi-
cant difference in the lives of the individu-
als she has represented . . . and in the way 

she has inspired others to undertake pro 
bono representation,” wrote the Attorney 
General’s Office Pro Bono Committee in 
her nomination.

 
Courageous Award •  
Nancy C. Ivarinen 
This award is presented to a lawyer who 
has displayed exceptional courage in the 
face of adversity, thus bringing credit to the 
legal profession.

Nancy Ivarinen received the Coura-
geous Award for her contributions to the 
legal profession and activism for access 

to justice, while 
overcoming a 
severe hearing 
i m p a i r m e n t . 
She was born 
with conductive 
hearing loss, and 
throughout her 
life, her hearing 
has continued 
to deteriorate. 

In 2002, her hearing impairment was 
substantially corrected when she received 
a Baha bone-anchored system for both 
ears, the first such surgery in the Pacific 
Northwest. Her hearing impairment has 
not deterred her from excelling in the 
legal profession or helping others. She 
has devoted countless pro bono hours to 
low-income clients, primarily those with 
landlord-tenant and elder-abuse issues.

Ms. Ivarinen is a volunteer attorney 
with Whatcom County’s LAW Advocates; 
has developed a Street Law clinical pro-
gram that allows paralegal students to 
work with volunteer lawyers to provide 
free legal services to students at What-
com County Community College; serves 
on the Pro Bono Steering Committee of 
Skagit County Bar Association; provides 
continuing legal education instruction 
to attorneys; and serves as gratis land-
lord-tenant instructor for landlords 
participating in the Bellingham Police 

Exceeding Excellence
Congratulations to WSBA’s 2006 Annual Awards Recipients

C
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Department’s Crime Prevention Pro-
gram. She is appointed by the Washing-
ton State Supreme Court to serve on the 
Practice of Law Board.

 
Excellence in Diversity Award •  
Professor David Boerner
Professor Paula Lustbader
Seattle University School of Law 
Alternative Admissions Program/
Academic Resource Center 
This award is made to a lawyer, law firm, 
or law-related group that has made a sig-
nificant contribution to diversity in the legal 
profession’s employment of ethnic minori-
ties, women, and persons with disabilities.

Professors David Boerner and Paula 
Lustbader co-founded the Alternative 
Admissions Program and the Academic 
Resource Center at Seattle University 
School of Law. Through their tireless work, 
Professors Boerner and Lustbader have 
not only made a significant contribution 
to diversity in the legal profession, they 
have helped change the way law schools 
view diversity and the need for it.

Professor David Boerner
Professor Boerner currently serves 
as chair of the Washington Sentenc-

ing Guidelines 
Commission. 
He has served 
on Washington 
State Supreme 
Court’s Board 
for Court Ed-
u c a t i o n ,  i t s 
Time-for-Trial 
Ta s k  Fo r c e , 
and it s  Jur y 

Instruction Committee, and is a past 
chair of the WSBA Rules of Professional 
Conduct Committee. Professor Boerner 
is a highly sought-after lecturer, a fre-
quent contributor to law reviews, and 
the author of Sentencing in Washington: 
A Legal Analysis of the Sentencing Reform 
Act of 1981. This is Professor Boerner’s 
second WSBA award  in 2004, he re-
ceived the Award of Merit, the WSBA’s 
highest award.

Professor Paula Lustbader
Professor Lustbader has been the di-
rector of the Seattle University School 
of Law’s Academic Resource Center 
since its inception in 1987. She is a na-

tionally recog-
nized scholar 
a n d  sp e aker 
on law school 
academic-sup-
port programs, 
learning the-
ory, teaching 
methods, and 
diversity, and 
has given pre-

sentations on these subjects at national 
and international conferences. In ad-
dition to being the past chair of both 
the Teaching Methods and Academic 
Support sections of the Association of 
American Law Schools, she has been 
a frequent program organizer and 
presenter at conferences sponsored 
by the Law School Admission Council 
Institutes for Academic Support, the 
Institute for Law School Teaching, the 
Society of American Law Teachers, and 
the Legal Writing Institute.

Alternative Admissions Program 
and Academic Resource Center
The Seattle University School of Law’s 
Alternative Admissions Program and 
Academic Resource Center work to 
diversify the student body — and, by 
extension, the population of practicing 
attorneys — by providing students from 
diverse backgrounds with access to legal 
education and other non-academic sup-
port, so that they may fully participate in 
the law school and enrich the learning 
experience of all its students. 

  
Outstanding Judge Award •  
The Honorable D. Gary Steiner
The Outstanding Judge Award is present-
ed for outstanding service to the bench 

and for special 
contribution to 
the legal profes-
sion at any level 
of the court. 

Appointed 
to the Pierce 
C o u n t y  S u -
perior Court 
bench in 1981, 
Judge D. Gary 

Steiner has presided over some of the 
most complex and high-profile criminal 
trials in Pierce County history, and is 
known for conducting a firm and orderly 

court while maintaining a warm sense 
of humor. In 1994, Judge Steiner was 
instrumental in forming the first drug 
court in Pierce County, which has been 
credited with helping to break the cycle 
of drug abuse and violence. A study of 65 
drug-court graduates revealed that 63 
percent remained crime-free five years 
later, almost three times as many as 
non-graduates, making the drug court 
a nationally recognized success.

“[The Pierce County drug court] 
was started … when the whole idea 
of problem-solving courts, like drug 
courts, was a new and largely unproven 
concept,” wrote Washington State Su-
preme Court Chief Justice Gerry Alex-
ander. “Judge Steiner believed that such 
a court could help redeem the lives of 
persons caught up in the drug world, 
and his optimism and hard work has 
paid dividends to the individuals who 
come before this court as well as for the 
citizenry of Pierce County.” 

Outstanding Elected Official • 
The Honorable Christine O. Gregoire
This award is presented to an elected 
official in recognition of outstanding ser-
vice to the citizens of Washington state 
and special contributions to the legal 
profession. 

Washington State Governor Chris-
tine Gregoire was honored for her ex-
traordinary leadership in mediating a 

compromise between the medical and 
legal communities on SHB 2292, a hotly 
contested medical-malpractice-reform 
bill. The Legislature ultimately passed 
the compromise bill (also called “Plan 
B” during the 2005 legislative session) 
as amended through this historic 

Washington Governor Chris Gregoire with WSBA 
2005-06 President Brooke Taylor.
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process, which has helped improve 
healthcare by increasing patient safety, 
reducing medical errors, reforming 
medical-malpractice insurance, and 
resolving medical-malpractice claims. 
WSBA President Brooke Taylor wrote: 
“Credit must go to Governor Gregoire 
for her extraordinary leadership in ar-
ranging and mediating this process. 
She chaired all five sessions, and there 
was never a hint of partisanship in her 
conduct of the meetings. What did 
come through loud and clear was her 
knowledge of the complex issues on the 
table, and her passion for affordable, 
accessible healthcare.”

Community Service Award •  
The Honorable Joel M. Penoyar
Lawyers are known for giving generously 
of their time and talents in service to their 
communities. This award, which is new 
this year, recognizes exceptional non-law-
related volunteer work and community 

service.
A  1 9 7 4 

g r a d u a t e  o f 
t h e  U n i v e r -
sity of Oregon 
School of Law, 
Judge Joel Pe-
noyar ser ves 
on the Court 
of Appeals, Di-
vision Two in 

Tacoma. 
Judge Penoyar’s community-service 

activities are numerous: he has been a 
soccer coach and president of the Wil-
lapa Harbor Youth Soccer League for 
20 years; a scoutmaster for 18 years; a 
volunteer firefighter, training officer, 
and first responder for 15 years; an as-
sistant track and basketball coach at 
South Bend High School for 10 years; 
and a member of the Willapa Harbor 
Lions and South Bend Kiwanis. He has 
also spoken at countless school assem-
blies, forums, and award ceremonies; he 
attends and speaks at District Reason-
able Efforts Symposiums; and he aids 
and encourages students with their 
college dreams. 

It is in recognition of Judge Penoyar’s 
tireless commitment to serving his com-
munity that the WSBA was proud to 
honor him with its first-ever Community 
Service Award.

Award of Merit • Marc A. Boman
The Award of Merit is the Washington 
State Bar Association’s highest honor and 
is most often given for long-term service 
to the Bar and/or the public. Both lawyers 
and nonlawyers are eligible for this presti-

gious award.
 Marc Bo-

man received 
the Award of 
Merit in rec-
o g n it i o n  f o r 
his dedicated 
service to im-
proving public 
defense in the 
state of Wash-

ington and his career-long commit-
ment to professionalism. Serving as 
co-chair of the WSBA Blue Ribbon Panel 
on Criminal Defense (2003-2004), he 
worked tirelessly to achieve systemic, 
lasting improvements in public defense 
services statewide. The Panel’s report 
was instrumental in the 2005 Washing-
ton State Legislature passing HB 1542, 
the first requirement for state funding 
for trial-level public defense in the his-
tory of Washington state, and, in 2006, 
the Legislature funded that mandate. 
Mr. Boman participated in drafting HB 
1542 and was active in informing the 
state Legislature of the need for public-
defense funding.

 “He has already inspired a great 
bench guide on appointment of counsel 
and is launching other projects as well. 
His commitment is genuine, productive, 
and inspiring,” wrote Washington State 
Supreme Court Justice Susan Owens.

 
Lifetime Service Award • 
Patrick H. McIntyre

T h i s  s p e c i a l 
award ,  given 
for a lifetime of 
service to the 
WSBA and the 
public, is given 
only when there 
is someone es-
p e c i a l l y  d e -
serving of this 
recognition. 

Patrick “Mac” McIntyre, a former 
deputy director and general counsel 
for Evergreen Legal Services, is retir-
ing after more than a decade as the 

executive director of the Northwest 
Justice Project (NJP), a not-for-profit 
statewide organization that provides 
free civil legal services to low-income 
people throughout Washington state. 
Under his leadership, the NJP has grown 
from a fledgling legal-services provider 
to a multi-million dollar statewide or-
ganization with a national reputation 
that has helped countless Washington 
residents access equal justice. 

Mr. McIntyre’s leadership was es-
sential in the creation of the Legal Aid 
for Washington (LAW) Fund, which 
provides private support for civil legal-
aid programs in Washington state, and 
the Access to Justice Board, established 
by the Washington State Supreme Court 
to address the need for equal access to 
justice for those facing economic and 
other barriers. For much of his profes-
sional career, Mr. McIntyre has led nu-
merous bipartisan WSBA delegations to 
Washington, D.C., to help educate our 
congressional leaders about the need 
for adequate equal-justice funding that 
helps our poorest and most vulnerable 
people. 

President’s Award • 
William D. Hyslop

The President’s 
Award is given 
a n n u a l l y  i n 
recognition of 
special accom-
plishment or 
service to the 
WSBA during 
the term of the 
current presi-
dent. 

A commitment to service has char-
acterized both the professional career 
and personal life of Spokane attorney 
William Hyslop, and he has actively par-
ticipated in innumerable major public 
projects in the Spokane community over 
the past 20 years, in addition to his active 
involvement in, and exemplary service 
to, the legal community. Mr. Hyslop’s 
special service to the WSBA during the 
past several years has been in his role 
as co-chair of the WSBA Committee on 
Public Defense, a very active committee 
that was established to implement the 
recommendations of the WSBA Blue 
Ribbon Panel on Criminal Defense (ap-
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pointed by the Board of Governors in 
spring 2003 as a first step in addressing 
concerns about the quality of indigent 
defense services in Washington). 

Mr. Hyslop’s list of community mem-
berships, activities, and honors is as 
varied as it is impressive. He has served 
as president of the Washington State 
University Alumni Association; on the 
Spokesman-Review Newspaper Advi-
sory Council; on the board of Morning 
Star Boys Ranch and as founding board 
member of its foundation; as director 
of the Rotary Club of Spokane; as as-
sistant scoutmaster for the Boy Scouts 
of America; and on the Citizens for Spo-
kane Schools Leadership Team. 

Pro Bono Award • 
Leonard J. Feldman

The Pro Bono Award is presented an-
nually to a lawyer, nonlawyer, law firm, 
or local bar association for outstanding 
efforts in providing free or low-cost ser-
vices to the poor, and is based on cumu-
lative efforts rather than the number of 
pro bono hours or amount of financial 
contribution. President S. Brooke Taylor 
presented the award to Mr. Feldman on 
June 10 at the Access to Justice Confer-
ence in Yakima.

In 1995, Mr. Feldman became a dis-
trict coordinator for the Ninth Circuit 
Pro Bono Program, a position he still 
holds. The program provides pro bono 
counsel to pro se parties with merito-
rious or complex appeals, provides a 
valuable learning experience to young 
attorneys and law students, and assists 
the court in processing pro se civil ap-
peals more equitably and efficiently. 
As district coordinator, Mr. Feldman is 
responsible for enlisting attorneys to 
participate in the program, circulating 

memoranda to the pool of attorneys 
who have signed up for such service, and 
recruiting attorneys to take the referred 
appeals. Feldman has participated as 
pro bono counsel on 16 appeals himself, 
and currently has one pending before 
the Ninth Circuit.

In 1995, Mr. Feldman proposed that 
the University of Washington School of 
Law establish an externship program for 
law students to participate in federal ap-
peals. The externship program was estab-
lished, and operates under Mr. Feldman’s 
and UW professor Eric Schnapper’s su-
pervision. “Leonard’s work and example 

have impressed upon the students the 
importance of a lawyer’s obligation to 
provide pro bono representation, and 
the considerable satisfaction that is to 
be found in meeting that obligation,” 
Professor Schnapper wrote in support of 
Leonard Feldman’s nomination.

“The WSBA Pro Bono Award is based 
on outstanding cumulative efforts, not 
just pro bono hours. Nevertheless, given 
the demands of his practice and duties 
as a shareholder, it is noteworthy that 
over the last 10 years, Leonard has aver-
aged more than 210 hours of pro bono 
service each year,” Anderson wrote.  

Leonard Feldman (right) receives the Pro Bono 
Award from WSBA President Brooke Taylor.
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by Lindsay Thompson

Summer Roundup —
Yakima, June 9;  
Port Angeles, July 21

Yakima
The Board’s summer meetings tend to 
be a combination of planning for the Bar 
year to start in September, and clearing 
the deck of the waning one. Newly elected 
governors start coming to meetings. 
Presidents-elect start telling presidents, 
“Get your own coffee.”

The Yakima meeting was a busy one, 
yoked as it was with the Access to Justice 
and Bar Leaders’ conferences. The Big Insti-
tutional Item was the election of next year’s 
WSBA president, and it turned out to be an 
easy choice. 2007 is eastern Washington’s 
turn in the presidential rotation, and Gov-
ernor Stan Bastian was the only person 
who said he wanted to take a swing at it. So 
he won unanimously. Winning unopposed 
is always more fun, I’ve found.

It was time to elect the Young Lawyers 
Division member of the Board, to succeed 
Katie O’Sullivan next. The BOG inter-
viewed two candidates, and elected Jason 
Vail to the three-year term. Speaking of 
the YLD, its leaders gave the Board their 
annual report, full of awards and public-
service work. John Brangwin, another 
eastern Washington member, takes over 

as its president in September.
The Court Rules and Procedures 

Committee, which is in charge of revising 
and amending all the court rules (duh), 
presented the Board with some ideas on 
changing the rule about unpublished 
appellate opinions not being citable or 
having precedential value in Washing-
ton. The trouble is, some of the online 
services report them. So they are there 
to be widely seen, but not used. Opinion 
was divided and the discussion was long. 
The Board asked the committee to come 
back in July with something more precise. 
Committee chair David Swartling also 
asked the Board to consider a task force 
to look at the kudzu-like proliferation 
of local court rules in Washington. The 
Board so created.

More reports: CLE Director Mark 
Sideman got a big round of applause 
for another in a string of annual reports 
on what appears a highly enterprising 
and successful management of WSBA’s 
CLE program. Treasurer Mark Johnson 
and President-elect Ellen Conedera Dial 
talked about some financial effects of 
WSBA’s end-of-the-year move to new 
digs. Several luminaries brought the 
Board some American Bar Association 
resolutions, seeking WSBA support for 
them at the next ABA House of Delegates 
meeting. They were intended to start 
some commitment toward creating a 
“civil Gideon” right to counsel for basic 

needs: shelter, sustenance, safety and 
health, and child custody.

Former WSBA President Ron Ward, 
Northwest Justice Project’s Deborah Per-
luss, Equal Justice Coalition’s Scott Smith, 
and ABA President Michael Greco made 
a persuasive case, and the Board voted to 
support the resolutions.

Then the Board made some appoint-
ments and accepted a committee rec-
ommendation to file an amicus brief in 
Ehsani, et al. v. McCullough. There was a 
discussion about what to do about Presi-
dent-elect-elect Bastian’s last year on the 
BOG. Some suggested he just serve it out 
and be president-elect (which he will be-
come when President-elect Dial becomes 
president and President Taylor becomes 
immediate past-president, is that all 
clear?). Others thought the two jobs would 
be too much work. As more and more 
governors have run for president before 
their BOG terms were over, there has been 
some unhappiness with the number of 
governors who have to be elected by the 
BOG to serve out short bits of full terms. 
So they decided to just move Bastian’s seat 
from one election class to another and run 
it for a three-year term this August.

Port Angeles
The Board went to Port Angeles, President 
Taylor’s longtime home, in July. They added 
a day to the meeting for a planning session. 
I wasn’t there, but heard it was a forward-
looking sort of affair.

In a new agenda item, Governors’ Open 
Forum, there was a sort of Quaker meeting 
where the govs talked about nonagenda 
stuff that had been on their minds. A little 
thinking out of the box is a good thing. One 
agenda item got moved into the time slot, 
resulting in the Board voting to cospon-
sor a good government website designed 
to educate the public on what goes into 
electing Washington judges. A variety of 
law and groups like the League of Women 
Voters are behind it, so as to keep it neutral 
and nonpartisan.

WSBA ABA delegate J.D. Smith, who is 
always a smart dresser, brought the Board 
another ABA resolution, this one intended 
to endorse diversity efforts in law schools 
to keep up with demographic realities in 
America. He made a good case and the 
BOG voted to support it.

The Board’s Work
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Reports: Former WSBA governor Bill 
Hyslop updated the Board on the work of 
the Committee on Public Defense, which 
has a big plate of tasks trying to improve 
that system. General Counsel Bob Welden 
came in with the annual Keller licensing fee 
deduction report. Under a U.S. Supreme 
Court decision, mandatory bars have to 
tot up how much they spend on political 
activities like lobbying, prorate it, and give 
members an opt-out for that sum. Depend-
ing on how long you’ve been in practice, the 
deduction will be between 60 cents and 
$3.80. The Board also adopted some tighter 
policies on member data protection to give 
us all more choices on how much mail, and 
e-mail, we get.

Court Rules and Procedures Commit-
tee Chair David Swartling and staff liaison 
Doug Ende brought up some rules to 
change. First up was the question of what, 
if anything, to do about unpublished ap-
pellate opinions. The federal courts will be 
moving to allow citation of them in 2007. 
The idea presented was to allow them to 
be cited if they’d be citable in the states 
they come from, but to leave Washington’s 
unpublished cases officially unpublished. 
At first there seemed to be some division 
of opinion about the matter, but Judge 
Christine Quinn-Brintnall, chief judge of 
the Court of Appeals, Division II, pretty 
much drove a stake through the heart of 
the matter with a series of cogent reasons 
why the idea sucked. Among them — law-
yers having to keep up with thousands 
of extra opinions a year; old unpublished 
ones being brought up and used in ways 
the panel wouldn’t have intended if they 
had known it would be cited; and the fact 
that different panels could reach opposite 
conclusions on the same facts, something 
incomplete databases of old unpublished 
cases might not reveal. So the Board went 
with the limited recommendation, which 
will go to the Supreme Court.

CR 45 underwent some significant 
changes to track federal law and deal with 
subpoena notices. CrR 4.8 made some 
changes to subpoenaing things in crimi-
nal cases to even up the playing field. A 
bunch of other rules had typos and errors 
corrected. The Supreme Court will decide 
which ones to publish for comment, and 
you can see the full text then.

Next year, Swartling said, the commit-
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tee will look at the evidence and infraction 
rules, time issues, e-discovery, and where 
to put the juvenile rules in the revision 
cycles. Swartling won an ovation and a 
gift for three challenging years chairing 
the committee, and another from staff for 
completing 15 years as editor of the WSBA 
Civil Procedure Deskbook.

After a presentation by Treasurer Mark 
Johnson, the BOG approved next year’s 
budget, with expenses, penciling out 
about $18 million. Amicus Brief Commit-
tee Chair Bertha Fitzer gave the Board the 
committee’s recommendation that WSBA 
file an amicus brief in a marvelously con-
voluted case about a lawyer who invested 
in a property with his client, then died. 
The committee felt the process should be 
two-staged — that the BOG first vote to do 
an amicus brief on grounds that the solu-
tion, which is not apparent, should come 
from the Supreme Court; if that passed, 
the committee would go away and come 
back with a solution to put in the brief. 
Former WSBA Governor Steve Tubbs, of 
Vancouver, urged the Board not to. There 
was a good bit of skepticism on the Board 
about voting to file a brief before knowing 
what it would be trying to do, and in the 
end they voted not to.

Another issue came up — what to do, if 
anything, about a local prosecutorial prac-
tice of cutting people charging or sentenc-
ing breaks in return for contributions to 
favored charities. Should the WSBA ask the 
Rules of Professional Conduct Committee 
for an opinion? Others said the prosecutors 
were thinking about drafting some legisla-
tion, so maybe we should wait. Well, WAPA 
Liaison Ed Holm said, it’s turning out to 
be harder than anyone thought because 
it impinges on all aspects of criminal law 
and sentencing. So the Board voted to 
go ahead and ask the RPC Committee to 
ponder the matter.

Meeting line-up: La Conner, Decem-
ber 8-9; Tumwater, January 11-12; Bel-
levue, March 2-3; Longview, April 20-21; 
Wenatchee, June 1; Quincy, July 27-28; and 
Seattle, September 13-14.

Meetings are open to members. Come 
watch.   

Lindsay Thompson is Bar News editor 
and can be reached at barnewseditor@ 
wsba.org.
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As lawyers around the Northwest 
have taken advantage of tri-state 
licensing reciprocity, they are 

confronting familiar issues on sometimes 
unfamiliar legal terrain. Insurance defense 
is a good example. Although practice-
management basics generally run closely 
parallel in Washington, Oregon, and 
Idaho, there are some key differences. 
In this column we’ll look at four related 
questions: (1) whose law governs the 
attorney-client relationship? (2) who is 
the client in insurance-defense practice? 
(3) how are insurance case-management 
guidelines handled ethically? and (4) how 
are confidential communications between 
insurance-defense counsel and the insurer 
protected?1

Whose Law Applies?
To begin with a common example, as-
sume an Oregon-based lawyer who is 
reciprocally admitted in Washington is 
asked to handle an insurance-defense 
case in Washington. Whose law governs 
the attorney-client relationship? Oregon 
and Idaho adopted virtually identical 
choice-of-law provisions in their recently 
revised Rules of Professional Conduct and 
Washington adopted a similar rule with 
its newly amended RPCs. Under all three 
versions of RPC 8.5(b), if a lawyer is litigat-
ing a case in another jurisdiction, the law 
of that jurisdiction generally applies. This 
approach is also consistent with general 

choice-of-law principles, which look to 
the jurisdiction with the “most significant 
relationship” to the parties and the mat-
ter involved in determining whose law 
applies.2 In our example, therefore, the 
Oregon-based lawyer handling a Wash-
ington court case would look to the law of 
Washington in addressing the questions 
posed in this column.

Who Is the Client?
States vary in their treatment of whether 
insurance-defense counsel are considered 

to represent only the insured or both the 
insured and the insurer. In Washington, in-
surance-defense counsel have only one cli-
ent, the insured, under Tank v. State Farm, 
105 Wn.2d 381, 388, 715 P.2d 1133 (1986), 
and WSBA Formal Ethics Opinion 195. In 
Oregon, by contrast, insurance-defense 
counsel are generally considered under 
OSB Formal Ethics Opinions 2005-30, 
2005-77, and 2005-121 to have two clients: 
the insured as a “primary” client and the 
insurer as a “secondary” client (but a client 
nonetheless). Idaho has not yet addressed 
the “who is the client?” question.3

Oregon’s “two-client” model can pres-
ent important practical conflicts if the 
insured also wants to rely on the same 
lawyer or law firm for coverage advice. 
This arises most often when a business 
has a large self-insured retention, a corre-
sponding voice in the selection of defense 
counsel, and a desire to have “its” law firm 
available to handle coverage questions 
unhindered by a conflict arising from the 
“two-client” model. In this scenario, it is 
important in an Oregon-based matter for 
the law firm to clarify with the insurer 
that its only client is the insured and that 
the insurer stands solely in the role of 
third-party payor. The existence of an at-
torney-client relationship under Oregon 
law is governed largely by the Oregon 
Supreme Court’s decision in In re Weidner, 
310 Or. 757, 770, 801 P.2d 828 (1990). In 
Weidner, the Supreme Court outlined a 

two-part test for determining whether an 
attorney-client relationship exists: (1) the 
client must subjectively believe that such 
a relationship exists; and (2) that subjec-
tive belief must be objectively reasonable 
under the circumstances. Although there 
is no case law directly on point in Oregon 
in the insurance-defense context, it should 
follow from Weidner that a law firm and 
an insurer could agree that the insurer will 
not be considered the law firm’s client. The 
ABA took this approach in a formal ethics 
opinion, 96-403, concluding that the law 
firm and the insurer could expressly agree 
to limit the “client” to the insured only.4

Case-Management Guidelines
Regardless of whether the insurer is con-
sidered a co-client or not, it is typically 
the one paying all, or at least most, of a 
lawyer’s bill. The ethical issues surround-
ing insurance-case-management guide-
lines, therefore, apply with equal measure 
to “one-client” and “two-client” scenarios. 
Washington, Oregon, and Idaho have all 
addressed insurance-case-management 
guidelines in ethics opinions that reach 
similar conclusions: WSBA Formal Ethics 
Opinion 195, OSB Formal Ethics Opinion 
2005-166, and ISB Formal Ethics Opinion 
136. All three opinions are also gener-
ally consistent with the ABA’s position 
on these issues as expressed in its Formal 
Ethics Opinion 01-421.

The respective Washington, Oregon, 
and Idaho opinions take a twofold ap-
proach to case-management guidelines. 
First, insurance-defense counsel can 
acknowledge them without necessarily 
agreeing to follow them if they conflict 
with the lawyer’s overriding fiduciary 
duty to defend the insured competently. 
Second, insurance-defense counsel need 
to carefully and continually evaluate the 
guidelines as the case progresses. All three 
emphasize that under RPC 1.8(f) (which 
is similar in all three states) a lawyer may 
(with the client’s consent) be paid by an-
other as long as the lawyer’s professional 
judgment on behalf of the client remains 
unaffected. All three also emphasize that, 
in most cases, insurance counsel will be 
able to comply with both management 
guidelines and professional standards. 
But, they all conclude on the cautionary 
note that if the lawyer’s representation will 

A Tri-State Look at the Tri-Partite 
Relationship: Key Insurance Defense Issues  
in Washington, Oregon, and Idaho

Ethics and the Law

by Mark J. Fucile
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be materially limited by the guidelines, 
then (assuming the insurer won’t modify 
them) the lawyer must withdraw.

The Attorney-Client Privilege
All three states protect confidential com-
munications between defense counsel 
and the insurer on litigation strategy. The 
path to that result, however, is different 
in each.

Under Washington’s “one-client” 
approach, confidential communica-
tions between defense counsel and the 
insurer regarding litigation strategy fall 
under work-product protection afforded 
by Washington Civil Rule 26b(4) and 
Heidebrink v. Moriwaki, 104 Wn.2d 392, 
400-401, 706 P.2d 212 (1985).5 Therefore, 
even though the insurer is not the defense 
counsel’s client in Washington, confiden-
tial communications regarding litigation 
strategy are protected.

Under Oregon’s “two-client” approach, 
OSB Formal Ethics Opinion 2005-157 puts 
such communications squarely within the 
privilege, because the insured and the in-
surer are joint clients. Even in a “one-client” 
scenario in Oregon, however, the privilege 
applies through the “common-interest doc-
trine,” which was recognized in Oregon by 
Interstate Production Cr. v. Fireman’s Fund 
Ins., 128 F.R.D. 273, 280 (D. Or. 1989). Under 
the “common-interest doctrine,” which is 
a variant of the “joint-defense privilege,” 
sharing confidential information with a 

third party whose interest is aligned with 
the client does not constitute a waiver of 
the attorney-client privilege.6

Idaho has incorporated the com-
mon-interest doctrine into Evidence Rule 
502(b). It also generally accords work-
product protection to confidential com-
munications with insurers regarding the 
defense of a case under Dabestani v. Bellus, 
131 Idaho 542, 545, 961 P.2d 633 (1998). 
Therefore, whether Idaho law eventually 
takes the position that it is a “one-client” 
or “two-client” state, confidential com-
munications between defense counsel 
and insurers concerning litigation strategy 
should be protected.

Summing Up
Tri-state reciprocity in the Northwest 
has made practicing across state lines 
significantly easier. In most instances, 
the knowledge and skills honed in one 
jurisdiction apply seamlessly in all three 
states. There remain, however, important 
variations in each. Insurance-defense 
practice is a good illustration of how those 
nuances play out in an area that shares 
many common threads.  

Mark Fucile, of Fucile & Reising LLP, han-
dles professional responsibility, regulatory, 
and attorney-client privilege matters and 
law-firm related litigation for lawyers, law 
firms, and legal departments throughout the 

Northwest. He is a past chair and a current 
member of the WSBA Rules of Professional 
Conduct Committee, a past member of the 
Oregon State Bar’s Legal Ethics Commit-
tee, and a member of the Idaho State Bar 
Professionalism and Ethics Section. He 
is a co-editor of the WSBA Legal Ethics 
Deskbook and the OSB’s Ethical Oregon 
Lawyer. He can be reached at 503-224-4895 
or mark@frllp.com.

NOTES

 1. For a look at these issues farther north and south, 

see Alaska Ethics Opinions 99-1 and 99-3 and 

the comments to California Rule of Professional 

Conduct 3-310. They are available on the Alaska 

and California bar websites at, respectively, www.

alaskabar.org and www.calbar.ca.gov. 

 2. See generally Frost v. Lotspeich, 175 Or. App. 

163, 188-89, 30 P.3d 1185 (2001) (discussing 

choice-of-law principles in the context of lawyer 

professional rules). See also Zenaida-Garcia v. 

Recovery Systems Technology, Inc., 128 Wn. App. 

256, 259-260, 115 P.3d 1017 (2005) (discussing 

Washington’s approach on choice-of-law is-

sues); Grover v. Isom, 137 Idaho 770, 772-73, 53 

P.3d 821 (2002) (outlining Idaho choice-of-law 

principles).

 3. See ISB Formal Ethics Op 136 at 3. Washington 

and Oregon ethics opinions are available on 

the WSBA and OSB websites at, respectively, 

www.wsba.org and www.osbar.org. ISB ethics 

opinions can be obtained directly from the 

Idaho State Bar.

 4. If Idaho law develops into the “two-client” 

model, this same approach should be available 

there, because Idaho uses a similar subjec-

tive-objective test for determining whether an 

attorney-client relationship exists. See Warner 

v. Stewart, 129 Idaho 588, 593-94, 930 P.2d 1030 

(1997); O’Neil v. Vasseur, 118 Idaho 257, 262, 796 

P.2d 134 (Ct App 1990).

 5. Accord Harris v. Drake, 152 Wn.2d 480, 487-88, 

99 P.3d 872 (2004) (discussing Heidebrink). See 

generally Robert H. Aronson, The Law of Evi-

dence in Washington, § 501.03[2][b] at 501-10 

(rev ed 2005) (discussing Heidebrink and the 

work product rule). See also State v. American 

Tobacco, 1997 WL 728262 at *1 n.1 (Wa. Super. 

[King County] Nov. 21, 1997) (discussing the 

common-interest doctrine).

 6. For more on the common-interest doctrine from 

a national perspective as it relates to confidential 

reports between defense counsel and insurers, 

see Restatement (Third) of the Law Governing 

Lawyers § 134, cmt. f at 408 (2000).

mailto:mark@frllp.com
http://www.alaskabar.org
http://www.alaskabar.org
http://www.calbar.ca.gov
http://www.wsba.org
http://www.osbar.org


NOVEMBER 2006 • WASHINGTON STATE BAR NEWS    41    

SPEEDING TICKET?
TRAFFIC INFRACTION?

CRIMINAL MISDEMEANOR?

615 2nd Avenue, Penthouse Suite 720
Seattle, Washington 98104

206-623-3343 (direct line and pager)

JEANNIE P. MUCKLESTONE, PS

•  Successful results

•  Extensive experience

•  Former pro tem judge

•  Vogue magazine 2003 Top Lawyer 

for Women in Washington

mucklestone@msn.com
www.mucklestone.com

November 5, at 8PM on

 
• Washington Lawyers 

for the Arts

• Supreme Court on the Road
Q & A

 

www.tvw.org

If It’s Important in Washington Law –
It’s on The Docket!

The Docket 

Personal local service

Living trusts

Special needs trusts

Testamentary trusts

IRAs & retirement 
plan rollovers

Investment 
management

Estate administration

Not Just for
Millionaires

Lower minimum than other trust
companies—we welcome accounts
of $500,000 and up.

Contact Bonnie Pladson or Michael Steadman at
BECU Trust Company today by calling 206-812-5176 or 
e-mailing becutrust@becu.org. We would be happy to meet 
with you at your office.

Refer your client to BECU Trust Company.

TrustAd090704_475.indd   1 9/7/2004   6:12:50 PM

Total Number of Copies (net press run) .......................... 26,983 ...........................................27,414 
Paid/Requested .................................................................. 26,790 ...........................................27,222 
Paid In-county Subscription ................................................... n/a ................................................n/a
Sales Through Dealers and Carriers, Street Vendors, 
Counter Sales, and Other Non-USPS-paid Distribution .......... 0 ...................................................0 
Other Classes Mailed Through the USPS ..............................193 ...............................................192 
Total Paid and/or Requested Circulation ......................... 26,983 ...........................................27,414 
Free Distribution by Mail .......................................................... 70 .................................................70 
Free Distribution Outside the Mail .......................................... 20 .................................................20 
Total Free Distribution .............................................................. 90 .................................................90 
Total Distribution ................................................................ 27,073 ...........................................27,504 
Copies Not Distributed ........................................................... 100 ...............................................100 
Total ..................................................................................... 27,173 ...........................................27,604 
Percent Paid and/or Requested Circulation ......................... 97.3 ..............................................99.7

Average No. Copies 
Each Issue During 

Preceding 12 Months

Actual No. Copies 
of Single Issue Published 

Nearest to Filing Date

Washington State Bar News 
Extent and Nature of Circulation



42    WASHINGTON STATE BAR NEWS • NOVEMBER 2006

by Trina Doty

The New RPCs and Your Accounts   

Ask the Auditor

ow that the new Rules of Pro-
fessional Conduct have been 
adopted by our State Supreme 

Court, attorneys and their staff have 
many questions about the new trust ac-
count rules. In this column, I’ll highlight 
some items in the new rules. Be sure to 
read the rules and familiarize yourself 
with the changes.

RPC 1.15A (formerly RPC 1.14) and 
1.15B are the new rules which govern 
the safeguarding of client property and 
recordkeeping requirements. While there 
are some significant changes, RPC 1.15A 
primarily offers clarification of the old 
rule. The comments to the new rules are 
especially helpful in this regard.

Some of the highlights of RPC 1.15A 
are:

• RPC 1.15A applies not only to client 
property, but third-person property as 
well. 

• Only attorneys admitted to practice 
law may be authorized signatories on 
trust accounts. If you have a nonlawyer as 
a signer on your trust account, you need 
to change that immediately. 

• A written accounting must be pro-
vided to your client after every distribu-
tion of property. If you hold property but 
have made no distribution, you must 
provide at least an annual accounting 
to your client.

• If there is a dispute about the own-
ership of client (or third-person) money, 
that disputed money must stay in the 

trust account until the issue is resolved.
• Attorneys may withdraw fees from 

the trust account only when the client 
has been given reasonable notice through 
a bill or something similar. If you bill your 
client for hourly work, be sure you send 
an invoice and allow the client time to 
receive and review the invoice before you 
pay yourself. It’s not acceptable to send 
an invoice and pay yourself on the same 
day without your client’s review.

• Deposits must be made intact. 
This means no split deposits where one 

deposit is split into two or more bank ac-
counts at the same time. Many attorneys 
and law firms used split deposits as a 
way to handle overpayments. Under the 
new rules, any check including an over-
payment must be deposited in whole to 
the trust account and the overpayment 
withdrawn after the check clears.

• Checks cannot be made payable to 
“cash.” All checks must be written to a 
named payee.

• Withdrawals can be made only by 
check or bank transfer. This means no 
ATM cash withdrawals.

• Funds cannot be disbursed from the 
trust account until the corresponding 
deposit has actually cleared the banking 
system. The only exception to this rule is 
if an attorney has an agreement in writing 
with the bank personally guaranteeing 
all disbursements (formerly called an 
Opinion 177 agreement).

• You cannot disburse more on behalf 
of a client than that client has in the trust 
account. You cannot use client funds on 
behalf of someone else. 

• If accepting credit-card payments 
for advance fee deposits, the payment 
must be deposited directly to the trust 
account. The payment cannot first be 
made to your general account and then 
transferred to the trust account.

• You must maintain complete re-
cords as defined by RPC 1.15B. 

RPC 1.15B is the new recordkeeping 
rule designed to explain exactly what is 

meant by “complete records.” While this 
rule may be new, the records required to 
maintain your trust account are not. You 
must keep:

• A check register (or equivalent) with 
a running balance. The check register 
must reflect all activity in your trust 
account. Each transaction must list the 
payee or payor, the client matter, the 
date, the amount, and the check number 
where appropriate.

• Client ledgers with running balanc-
es. These ledgers must reflect all activity 
in your trust account for each individual 
client. Similar to the check register, all 
transactions must list the payee or payor, 
the date, the amount, and the check 
number where appropriate.

• Copies of each deposit slip and 
deposit item, bank statements, and can-
celled checks (or their equivalent). You 
must have enough information in the 
copies you keep to recreate your trust-
account records if necessary.

• Copies of any invoices, fee agree-
ments, settlement statements, or similar 
documents that explain the transactions 
in the trust account. For example, when 
you pay an invoice from the trust account, 
keep a copy of the invoice you’re paying.

One of the most common questions 
asked concerns record retention. RPC 
1.15B requires trust-account records to 
be kept for at least seven years after the 
events they record.

While I’ve highlighted a lot of items 
in this list, it does not contain everything 
covered by RPC 1.15A and B. You’ll want 
to review the new rules thoroughly to 
ensure compliance.

If you have any questions about the 
new trust account rules, please feel free 
to call WSBA Audit Manager Trina Doty 
at 206-727-8242, Auditor Cheryl Heuett 
at 206-733-5937, or Auditor Jim Roberg 
at 206-733-5921.  

Trina Doty is the WSBA audit manager, 
a CPA, and a certified fraud examiner. 
She oversees the random-examination 
program, conducts for-cause audits, and 
educates attorneys about trust-account 
rules and regulations.

N
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Seeking Applications from Judicial 
Candidates
Application deadline: December 29, 2006
The WSBA Judicial Recommendation 
Committee is currently accepting applica-
tions from attorneys and judges seeking 
consideration for appointment to fill 
potential vacancies on the Washington 
State Supreme Court and Court of Appeals. 
The Committee’s recommendations are 
reviewed by the WSBA Board of Governors 
and then referred to the state governor, who 
then reviews the recommendations when 
making judicial appointments. The Com-
mittee will interview candidates in February 
2007. Applications must be received at the 
WSBA office by 5 p.m., December 29, 2006. 
To obtain an application, please visit the 
WSBA website at www.wsba.org/lawyers/
groups/judicialrecommendation/default1.
htm or contact the WSBA Service Center at 
800-945-9722 or 206-443-9722, or by e-mail 
at barleaders@wsba.org. Please specify 
whether you need the application designed 
for a judge or an attorney. 

Changing Your Status to Emeritus
As the 2007 WSBA licensing period ap-
proaches, you may be thinking of changing 

your membership status to accommodate 
your current career or lifestyle. If you no 
longer need your active WSBA license, here 
are reasons to consider Emeritus status.
 APR 8(e) creates a limited license status 
of Emeritus for attorneys otherwise retired 
from the practice of law, to practice pro 
bono legal services through a qualified legal 
services provider. A qualified legal services 
provider is a “not-for-profit legal services 
organization whose primary purpose is to 
provide legal services to low-income clients.” 
There are no MCLE requirements (although 
you may attend optional CLE seminars at 
no cost so that you are aware of changes in 
the law). The 2007 license fee for Emeritus is 
$120. This is a significant savings in time and 
money if you are paying for an active license 
that you no longer need. Under most circum-
stances, Emeritus attorneys can remain in 
Emeritus status indefinitely without having 
to retake the bar exam if/when returning to 
active status. Most qualified legal services 
providers provide malpractice insurance for 
Emeritus volunteers. There is no age require-
ment for Emeritus attorneys. Volunteering 
for a “qualified legal services organization” 
allows you to control your own schedule. 
Most importantly, the Emeritus Program 

provides an opportunity for attorneys to 
give something back to their communities 
by helping those who are less fortunate.
 One or more qualified legal service orga-
nizations are present in most Washington 
state counties. They include Columbia Legal 
Services, a statewide legal services program; 
Northwest Justice Project, a central state-
wide point of access for clients; specialized 
legal services programs (such as Northwest 
Women’s Law Center, Unemployment Law 
Project, and Northwest Immigrants Rights 
Project); and county volunteer-attorney 
programs. These organizations offer a wide 
variety of volunteer opportunities such as 
direct representation, mentoring, advice 
clinics, self-help clinics, board membership, 
telephone advice, and document prepara-
tion. Emeritus also allows for pro bono 
services for criminal cases through some 
public-defender agencies. The Program 
does its best to find a niche to fit your legal 
expertise, interest, and time schedule. 
 Emeritus attorney Rebecca Clark had 
practiced law for 20 years when she decided 
to change her status from active to Emeri-
tus. “I left my job as manager of the Skagit 
County Volunteer Lawyer Program [VLP] 
in January 2006 and took an administrative 

www.wsba.org/lawyers/groups/judicialrecommendation/default1.htm
www.wsba.org/lawyers/groups/judicialrecommendation/default1.htm
www.wsba.org/lawyers/groups/judicialrecommendation/default1.htm
mailto:barleaders@wsba.org
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position that did not require an active Bar 
license. I decided that, although I no longer 
needed to be an attorney to make a living, 
I still wanted to be able to use my skills to 
help low-income clients. Having managed 
the Skagit County VLP for four years, I knew 
what a valuable resource Emeritus attorneys 
were for clients who might not otherwise 
be able to access legal services. I currently 
volunteer for the VLP legal clinic and sit 
on the steering committee. It allows me to 
maintain a connection to the work that I be-
lieve is so necessary, while not requiring me 
to be a full-time licensed attorney. Emeritus 
status allows me to fit volunteer time into 
my schedule and support a program that is 
crucial to our community.”
 An Emeritus training session has 
been scheduled for Friday, January 26, 
2007, in Seattle at the WSBA office. This 
training is a requirement for changing to 
Emeritus status and will provide an op-
portunity for you to meet representatives 
from qualified legal-services providers. 
Travel expenses will be reimbursed. For 
more information about the Emeritus 
Program, registration for the training ses-
sion, and the logistics of changing your 
WSBA status to Emeritus, please contact 
WSBA Access to Justice Liaison Sharlene 
Steele at 206-727-8262, or 800-945-9722, 
ext. 8262, or sharlene@wsba.org. 

2007 License Fee Mailing and 
Address Update Reminder 
The 2007 license-fee renewal packets are 
scheduled to be mailed in early December. 

The deadline for updating your address to 
be included in the license-fee renewal packet 
mailing was October 15. Please call the WSBA 
to request a duplicate packet if you have not 
received yours by December 31, 2006. You 
can check your listing by going to the online 
lawyer directory at http://pro.wsba.org. If 
any of your contact information (name, 
address, phone number, or e-mail address) 
has changed, please update the information 
by e-mailing questions@wsba.org, faxing 
the change to 206-727-8319, or calling the 
WSBA Service Center at 800-945-9722 or 
206-443-9722. APR 13(b) requires all attorneys 
to update their office address and telephone 
number within 10 days of the change.

WYLD Seeks De Novo Associate 
Editor 
The Washington Young Lawyers Division 
(WYLD) Editorial Advisory Board (EAB) is 
seeking a practicing member of the WYLD 
to serve as De Novo associate editor. Re-
sponsibilities include assisting the editor 
with procuring and editing feature articles, 
working with authors, and managing 
De Novo correspondence. The associate 
editor will work closely with the editor, the 
EAB, and the WYLD liaison in the areas of 
organizing content, proofreading, and co-
ordinating articles and schedules to meet 
specific deadlines. The associate editor will 
ultimately assume the position of editor. 
Editorial/publication experience is desir-
able. Submit résumé and writing samples 
to: De Novo Associate Editor Search, Attn: 
Amy O’Donnell, WSBA, 2101 4th Ave., Ste. 

400, Seattle, WA 98121-2330. Applications 
must be received by 5 p.m. on December 1. 
It is anticipated that the associate editor will 
begin his or her duties in January 2007. The 
term is for 18 months as associate editor, 
followed by 18 months as editor.

“Foundations of Freedom” 
Educational Pamphlet Now Available

The WSBA has created 
a new consumer-infor-
mation pamphlet called 
“Foundations of Freedom” 
that covers the basics of 
American government 
and democracy. The pam-
phlet describes the rule 
of law, the separation 
of powers, checks and 
balances, and judicial 
independence. It also 
includes a short quiz and 

a list of useful websites. Lawyers and judges 
are encouraged to bring the pamphlet with 
them when they speak to students or the 
public in schools, courtrooms, and commu-
nity centers. Teachers may also request the 
pamphlet for classroom use. The WSBA can 
provide reasonable numbers of copies at no 
charge, or the pamphlet may be downloaded 
from the WSBA website at www.wsba.
org/public/consumer. Requests for copies 
should be directed to pami@wsba.org.

Ensure Delivery of WSBA-CLE 
Products by Year-end 
The Washington State Bar Association 
office will be moving during December; 
consequently, WSBA-CLE will not have 
its traditional on-site “bookstore” selling 
recorded seminar products in December. 
However, all of these products, which pro-
vide A/V-CLE credits, can be ordered online 
at www.wsbacle.org. Order by December 15 
to ensure receipt via standard delivery by 
December 29.

MCLE Certification for Active 
Members — Due Date for MCLE 
Reporting
WSBA members are divided into three MCLE 
reporting groups based on year of admission. 
(Newly admitted members are exempt. See 
“Newly Admitted Members” below.)

Group 1: Admitted through 1975, 1991, 1994, 
1997, 2000, 2003, or 2006
Group 2: Admitted in 1976 through 1983, 
1992, 1995, 1998, 2001, or 2004

mailto:sharlene@wsba.org
http://pro.wsba.org
mailto:questions@wsba.org
http://www.wsba.org/public/consumer
http://www.wsba.org/public/consumer
mailto:pami@wsba.org
http://www.wsbacle.org


NOVEMBER 2006 • WASHINGTON STATE BAR NEWS    45    

FYInformation
Group 3: Admitted in 1984 through 1990, 
1993, 1996, 1999, 2002, or 2005

 Credit Requirements The following 
credit requirements must be met by Decem-
ber 31 of the last year of an active member’s 
reporting period:
•  At least 45 total credits of MCLE Board-

approved CLE activities must be taken, 
which need to include a minimum of 30 
live credits and six ethics credits.

•  Pre-recorded self-study (A/V) courses 
cannot be more than five years old, 
except MCLE Board-approved “skills-
based” courses. Pre-recorded self-study 
courses include the traditional audio-
visual (A/V) media of video tapes and 
cassette tapes. They also include archived 
webcasts, DVDs, compact discs, and oth-
er media with a soundtrack of the MCLE 
Board-approved course presentation. 
Written materials should be included 
with these courses and reviewed prior 
to claiming credit. In addition, written 
materials must be purchased by each 
member, where required by the sponsor, 
prior to claiming credit.

•  Six pro bono credits can be earned per 
year. Two of these credits are for ap-
proved annual training, which must be 
taken prior to being able to earn credit for 
the pro bono work. Four pro bono credits 
may be earned each year if at least four 
hours of pro bono work was provided 
through a qualified legal services pro-
vider.

 Carry-over CLE Credits. Carry-over 
credits from the previous reporting period 
may be used to meet the requirements of the 
current reporting period. If your current re-
porting period credits total exceeds 45, you 
may carry over a maximum combined total 
of 15 credits to your next reporting period. 
Only two ethics credits and five A/V credits 
may be carried over. 
 C2/C3 Reporting Requirement. All active 
members due to report are required to file 
a Continuing Legal Education Certification 
(C2/C3) form listing all CLE courses taken for 
credit compliance. The deadline for filing your 

C2/C3 form is February 1 of the year following 
the end of your reporting period. Note:
•  Your online roster is not a substitute for 

filing the C2/C3 form. 
•  The C2/C3 form is a declaration and must 

be signed and dated, and the city and 
state where signed must be identified.

•  C2/C3 forms are included in the license 
packets sent in early December to all 
members due to report (which will be 
Group 3 members this year). 

•  All CLE courses listed on member rosters 
as of October 2006 will be printed on the 
back of the C2 form. If you took more 
CLE courses after October 1, and if they 
appear on your online roster and you do 
not want to hand-write them on the back 
of the C2 form, you may print a copy of 
your roster and attach it to your C2/C3 
form. State on your C2/C3 form that the 
attached online roster printout is a true 
and correct statement of the CLE courses 
taken for credit compliance.

•  Members must verify that the credit 
hours listed on the C2/C3 and on the 
member’s online profile correctly reflect 
the hours actually attended for each CLE. 
Online credits may be edited by clicking 
on the “edit” link next to each course. 
Credits on the C2/C3 may be corrected 
manually.

•  The C2/C3 form should be filed by Feb-
ruary 1, even if all the credits needed for 
compliance have not been completed.

 MCLE Late Fees. All active members 
who have not completed their credits by De-
cember 31 of the last year of their reporting 

period, or who submit their C2/C3 reporting 
forms after March 1 of the following year (the 
end of the grace period after the February 1 
deadline), must pay a late fee. The late fee 
for the first reporting period of non-compli-
ance is $150 and increases by $300 for each 
consecutive three-year reporting period of 
noncompliance.
 Newly Admitted Members. If you are a 
newly admitted member, you are exempt 
from reporting CLE credits for the year of 
your admission and the following calendar 
year. If you were admitted in 2005, you will 
not report for this reporting period (2004-
2006) even though you are in Group 3. You 
will first report at the end of the 2007-2009 
reporting period. When you report at the 
end of your first reporting period, you may 
claim all CLE credits earned on or after your 
date of admission to the WSBA.
 MCLE Comity. If you are an active mem-
ber of the WSBA and your primary office 
for the practice of law is in Oregon, Idaho, 
or Utah, you may meet your Washington 
mandatory CLE requirements by providing 
proof of current MCLE compliance from 
the Oregon, Idaho, or Utah state bar. Only a 
Certificate of MCLE Compliance from your 
primary state bar (not a “Certificate of Good 
Standing”), sent with your WSBA C2/C3 
form, will satisfy your MCLE requirements 
in Washington.
 MCLE System — Course Listing and 
Member Profiles. Members may use the 
online MCLE system to: review courses 
taken and credits earned; apply for course 
approval; apply for writing credit, pro bono 

Reporting 
Group

Next 
Reporting 

Period

Complete 
Credits by

File C2 
Form by

Group 3 2004-2006 December 31, 
2006

February 1, 
2007

Group 1 2005-2007 December 31, 
2007

February 1, 
2008

Group 2 2006-2008 December 31, 
2008

February 1, 
2009
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“Collection Services for the Legal Professional”

Accounts Receivable 

Skip Tracing
Asset Searches
Enforcement of Judgments
Credit Bureau Reporting
Settlement Negotiations

1425 Fourth Avenue, #820 Seattle, WA 98101 (206) 340-0883

•
•
•
•
•

Financial Services

credit, or prep-time credit; and search for 
approved courses being offered. To use the 
MCLE system, go to the WSBA website at 
www.wsba.org and click on “MCLE Website” 
in the upper left corner. On the next screen, 
click on the “Member” tab, then select 
“Member Login.” The online instructions 
will lead you through the process of creat-
ing a confidential password and using the 
system. Online help is available. If you have 
any questions about using the MCLE system 
or about the MCLE compliance require-
ments, see the online FAQs at www.wsba.
org/lawyers/licensing/faq-mcle.htm, call 

the WSBA Service Center at 800-945-9722 
or 206-443-9722, or e-mail questions@wsba.
org.
 New APR 11 Regulation 104(e) Require-
ments for In-House CLEs. Starting with the 
2005-2007 reporting period, members are 
limited to a total of 15 credits of private-
law-firm CLEs and 15 credits of corporate-
legal-department CLEs in each reporting 
period, regardless of who the private legal 
sponsor was. There are no limits on the 
number of credits a member may earn at 
CLEs sponsored by government agencies. 
These limitations are the result of amend-

ments to APR 11 Regulation 104(e) adopted 
by the Supreme Court that went into effect 
on November 8, 2005. 

MCLE Certification for Group 3 
(2004-2006)
If you are an active WSBA member in MCLE 
Reporting Group 3 (2004-2006), you will 
receive your Continuing Legal Education 
Certification (C2/C3) forms in the license 
packet that will be mailed in early December. 
The deadline for returning the C2/C3 form 
to the WSBA is February 1. Any C2/C3 forms 
delivered to the WSBA or postmarked after 
March 1 will be assessed a late fee. Members 
in Group 3 include active members who 
were admitted to the WSBA in 1984-1990 or 
in 1993, 1996, 1999, or 2002. Members admit-
ted in 2005 are also in Group 3 but are not 
due to report until the end of 2009. Their first 
reporting period will be 2007-2009; however, 
any credits earned on or after the day of 
admittance to the WSBA may be counted 
for compliance.
 The Continuing Legal Education Certi-
fication (C2/C3) form that you will receive 
in your license packet is a declaration that 
lists all the WSBA-approved courses in 
your MCLE online profile for the 2004-2006 
reporting period as of mid-October. If you 
take other courses after mid-October, you 
can add these to the back of the C2 form 
(the C3 form) when you receive it. The 
C2/C3 form, not your online profile, is the 
official record of MCLE compliance. The 
original copy of the C2/C3 form must be 
returned to the WSBA to meet compliance 
requirements.
 All WSBA-approved courses that you list 
on your C2/C3 form must have an Activity ID 
number. This number is listed on your online 
MCLE profile and is assigned at the time 
that the Form 1 for each course is reviewed. 
If you have taken courses that have not yet 
been approved by the WSBA, please submit 
Form 1s for these courses immediately to 
ensure that they are approved before your 
C2/C3 is due. Because of high volumes 
from October through February, Form 1s 
submitted electronically (at http://pro.wsba.
org) could take up to four weeks or more to 
process. Paper Form 1s may take up to six 
weeks or more to process. If you submit a 
paper Form 1, you will be notified by mail 
of its Activity ID number. 
 If you are not able to meet the credit 
requirement by December 31, 2006, and 
need more time to complete your credits, 
an automatic extension will be granted until 

1200 Fifth Avenue, Seattle, Washington 98101    Tel  206.292.5900

COMMERCIAL

LITIGATION

Spencer Hall • Scott Zanzig • Jay Zulauf • Art Claflin • Janet McEachern
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Mediating disputes
involving Beneficiaries of Estates

requires a balance of Mediation
experience, knowledge of Estate 

Law, and sensitivity for the  
dynamics of family relationships 

13 years of experience in Estate, Probate and Trust Law 

16 years of experience in Mediation and Arbitration 

MEDIATING ESTATE DISPUTES 

253-852-8772 x319 
Mark D. Albertson 

www.albertsonlaw.com

Peterson sullivan Pllc

Why choose a cPa accredited in Business valuation?

Because a cPa is your  
Best choice For  

valuation services.

Peterson Sullivan PLLC can assist with  
the following:  
• Plan for a sale or merger at the  

right price
• Provide a lender with financial  

statements for a business loan
• Develop an estate or tax plan to  

protect your wealth

• Create a succession plan
• Determine the value of assets and 

liabilities for a divorce settlement
• Assist attorneys in litigation
• File an insurance claim
• Evaluation of Employee Stock  

Ownership Plan 

To assist with your valuation needs or 
answer any questions, please feel free to 
contact Brian Kennett at (206) 382-7777 
or by email at bkennett@pscpa.com. 

May 1, 2007. There is no need to apply for it. 
However, a late fee will be imposed if you 
take any courses after December 31 that are 
needed for compliance or if your C2/C3 form 
is submitted late. If this is the first reporting 
period in which you will not meet MCLE 
compliance requirements, the late fee will 
be $150. The late fee increases by $300 for 
each consecutive reporting period you are 
late in meeting MCLE requirements.
 If you have questions about the Form 
1 process or MCLE compliance, please 
contact the WSBA Service Center at 
800-945-9722 or 206-443-9722, or e-mail 
questions@wsba.org.

MCLE Compliance Report (C4/C5) 
in 2007 License Packets 
All active members who are not due to 
report MCLE compliance at the end of this 
year, including new admittees, will receive 
a report (the C4/C5 form) in their 2007 
licensing packets. Each member’s report 
lists all credits reported to the WSBA for 
the member’s current reporting period as 
of mid-October. APR 11.6(a)(3) requires that 
the WSBA provide an annual report to each 
active member regarding the credits and 
courses posted to their MCLE online rosters. 
This report will help non-reporting active 
members to better track their credits, as well 
as ensure correct reporting and compliance 
at the end of their reporting period.
 If you receive the C4/C5 form in your 2007 
license packet, it is for your information only. 
No action needs to be taken unless you want 
corrections to be made. If you want to make 
corrections to your WSBA MCLE roster, go 
to http://pro.wsba.org. Click on the “Mem-
ber” tab, and then on “Member Login.” The 
online instructions will lead you through the 
process of creating a confidential password 
and beginning to use the system. Online help 
is available. You may also contact the WSBA 
Service Center to have corrections made 
and/or to request an MCLE system instruc-
tion booklet at 800-945-9722, 206-443-9722, 
or questions@wsba.org. 

Casemaker Access 
Casemaker is a powerful online research 
library provided free to WSBA members. 
To access Casemaker, go to the WSBA 
website at www.wsba.org and click on the 
Casemaker logo on the right sidebar to ac-
cess the Casemaker homepage. Click on the 
Casemaker button to begin. For help using 
Casemaker, you can contact the WSBA Ser-
vice Center at 800-945-9722 or 206-443-9722, 

or e-mail questions@wsba.org.

Attorney General Notice —  
State Employee Garnishments
The Washington State Office of the Attorney 
General advises that incorrect or incomplete 
state employee garnishment paperwork 
served on the Attorney General can result 
in costly delays and additional processing 
fees. The Attorney General is the appropri-
ate place to serve the writ of garnishment 
whenever the defendant is a state employee. 
However, the garnishee defendant must also 
be correctly identified on the writ of garnish-

ment. The garnishee defendant can be listed 
as either the state agency which employs 
the defendant, or the State of Washington. 
When the Attorney General is incorrectly 
listed as the garnishee defendant, and the 
defendant is actually an employee of a dif-
ferent state agency, the writ of garnishment 
must be returned to the sender for correct 
employer information. If the State of Wash-
ington is listed as the garnishee defendant, 
a processing clerk will check available 
databases to determine if the individual is 
employed by a state government agency and 
forward the writ to that agency. However, 
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Nickerson & Associates

Peter H. Nickerson, Ph.D.
Phone: 206-332-0270 520 Pike Street, Suite 1200
Fax: 206-332-0252 Seattle, WA 98101

Economic and Statistical Consulting

• Economic Analysis and Damages Calculation

• Statistical Testing and Inference

• Wage and Hour Analysis

• Database Development and Compilation of Computerized Business Records

• Mediation Preparation and Settlement Administration

available databases may not include the 
named defendant. In order to avoid delays 
and additional processing fees, it is very im-
portant to list the appropriate state agency 
as the garnishee defendant to ensure timely 
processing of the writ of garnishment. The 
Washington State Attorney General should 
not be served and does not process garnish-
ments for employees of private employers.

Maleng to Receive ABA’s “Minister 
of Justice” Award
The Minister of Justice Award recognizes 
prosecutors who have evidenced the pros-
ecutor’s obligation to protect the innocent 
as well as to convict the guilty, to guard the 
rights of the accused as well as to enforce the 
rights of the public, and to have an unwav-
ering commitment to the highest legal and 
ethical standards. King County Prosecut-
ing Attorney Norm Maleng will receive the 
award at the ABA’s annual meeting in New 
Orleans in November. “This is a very special 
award and I am deeply honored to receive 
it,” he said. “It reaffirms the mission of our 
office, which is to serve justice, not just to 
win cases, and justice cannot be served 
unless the prosecutor is also mindful of the 
obligations of fairness and due process owed 
to people accused of crimes.”

McKenna Named Aspen-Rodel 
Fellow
The Aspen Institute has selected Attorney 
General Rob McKenna for a new fellow-
ship program honoring public leaders the 
international organization has identified as 

“the true rising stars” of American politics. 
McKenna is one of 24 young elected officials 
selected after an eight-month search. They 
will form the second two-year class of the 
Aspen-Rodel Fellowships in Public Leader-
ship, designed to bring together the very best 
of the nation’s emerging leaders to discuss 
broad issues of  effective public service.

Goff Appointed Washington’s New 
Supreme Court Commissioner 
Washington Supreme Court Deputy Com-
missioner Steven Goff has been appointed 
to the position of court commissioner by 
the Washington State Supreme Court’s nine 
justices. Goff replaces Commissioner Geof-
frey Crooks, who retired in September after 
27 years in the role. Goff, who was appointed 
as the Court’s first deputy commissioner in 
1989, has also worked as staff attorney, senior 
staff attorney, and chief staff attorney in the 
commissioner’s office. Goff will serve as only 
the third Supreme Court Commissioner in 
Washington history. 

Tang Named President of American 
Bar Foundation
David Tang, a partner at Preston Gates Ellis 
in Seattle, has been named president of the 
American Bar Foundation. Established in 
1952, the American Bar Foundation is an 
independent, nonprofit national research 
institute dedicated to the study of law, legal 
institutions, and legal processes. Tang has 
been active in a variety of ABA activities, 
including serving on the ABA House of 
Delegates since 2002.

Resolving Lawyer Disputes 
The WSBA offers two programs to help law-
yers resolve disputes. The Fee Arbitration 
Program focuses on fee disputes between a 
lawyer and his or her client. To participate, 
both parties must agree to be bound by the 
arbitrator’s decision. The Mediation Program 
provides a venue for parties to work together 
to resolve any dispute involving a lawyer, 
including those between a lawyer and a cli-
ent, a lawyer and another lawyer, or a lawyer 
and another professional. Either party to a 
dispute may initiate fee arbitration or me-
diation. Both programs are non-disciplinary, 
voluntary, and confidential. Visit www.wsba.
org/lawyers/services/adr.htm or call 206-
733-5923 or 800-945-9722, ext 5923.

LAP Solution of the Month: 
Boundaries
Do you have trouble saying “no” when 
you should? Are you struggling with cases 
your gut told you to avoid? If so, you may 
have trouble setting and maintaining good 
boundaries. Figure out what your limits 
are, then practice saying “no.” The Lawyers’ 
Assistance Program can help. Call 206-727-
8268 to schedule a free, confidential consul-
tation. Enjoy feeling in control again.

Computer Clinic
The WSBA offers a hands-on computer clinic 
for members wanting to learn more about 
what programs — such as Outlook, Pow-
erPoint, Excel, Word, and Adobe Acrobat 
— can do for a lawyer. Are you a total begin-
ner? No problem.  Computers are provided, 
and seating is limited to 15 members. There 
is no charge, and no CLE credits are offered. 
The next clinic will be held November 13 
from 10 a.m. to noon at the WSBA office. For 
more information, contact Pete Roberts at 
206-727-8237, or 800-945-9722, ext. 8237, or 
peter@wsba.org.

Contract Lawyer Meeting
LOMAP hosts a meeting of contract law-
yers the first Tuesday of every month at 
the WSBA’s conference-room facility. The 
next meeting is November 7 from noon to 
1:30. The following meeting will be held 
December 5. Please bring your lunch — cof-
fee is provided — and network with other 
contract lawyers.

Job Seekers Discussion Group
Looking for a job or making a transition? Join 
the Job Seeker Discussion Group the second 
Wednesday of each month from noon to 1:30 

http://www.wsba.org/lawyers/services/adr.htm or call 206-733-5923
http://www.wsba.org/lawyers/services/adr.htm or call 206-733-5923
http://www.wsba.org/lawyers/services/adr.htm or call 206-733-5923
mailto:peter@wsba.org
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FYInformation
p.m. The next meeting is November 8 at the 
WSBA office. The topic will be “Boundaries 
— When You Get Your Job or Open Your 
Practice.” Lawyers’ Assistance Program peer 
counselors will share their experiences, and 
there will be opportunities to network. The 
group discusses where to look for jobs, how 
to use your network of contacts, strategies 
for résumés and cover letters, and how to 
keep yourself organized and motivated. 
Come as you are — no need to RSVP. For 
more information, contact Jennifer Favell, 
Ph.D., at 206-727-8267, or 800-945-9722, ext. 
8267, or jenniferf@wsba.org.

Facing an Ethical Dilemma? 
The WSBA Ethics Line can help members 
analyze a situation, apply the proper rules, 
and make an ethically sound decision. Calls 
made to the Ethics Line are confidential, 
and most calls are returned within one busi-
ness day. Any advice given is intended for 
the education of the inquirer and does not 
represent an official position of the WSBA. 
Call the Ethics Line at 206-727-8284 or 800-
945-9722, ext. 8284.

Search WSBA Ethics Opinions 
Online
You can search both formal and informal 
WSBA ethics opinions at http://pro.wsba.
org/io/search.asp. Opinions can be searched 
by number, year issued, ethical rule, subject 
matter, or keyword. Ethics opinions are 
issued by the WSBA to assist members in 
interpreting their ethical obligations in 
specific circumstances. The opinions are 
the result of study and analysis in response 
to requests from WSBA members. For as-
sistance, call the Ethics Line at 206-727-8284 
or 800-945-9722, ext. 8284. 

Speakers Available 
The WSBA Lawyers’ Assistance Program 
offers speakers for engagements at county, 
minority, or specialty bar associations, 
or other law-related organizations. Top-
ics include stress management, life/work 
balance, and recognizing and handling 
problem-personality clients. Contact Jen-
nifer Favell, Ph.D., at 206-727-8267 or 800-
945-9722, ext. 8267.

Assistance for Law Students
The Lawyers’ Assistance Program offers 
counseling to third-year law students at-
tending Washington schools. Sessions are 
held in person or by phone. Treatment is 
confidential and available for depression, 

addiction, family and relationship issues, 
health problems, and emotional distress. 
A sliding-fee scale is offered ranging from 
$0-$30 depending on ability to pay. Call 206-
727-8268, or 800-945-9722, ext. 8268, or visit 
www.wsba.org/lawyers/services/lap.htm.

LOMAP & ETHICS Traveling 
Seminars
Plan to attend in Oak Harbor on November 
14, Bellingham on November 15, or Burl-
ington on November 16. Registration is $84, 
and each seminar has been approved for 
four CLE credits, including two ethics. For 
more information, contact Julie Salmon at 
206-733-5914 or juliesa@wsba.org, or visit 
www.wsba.org/lawyers/services/lomapon 
theroad.htm.

Help for Judges
The WSBA Judges Assistance Program 
provides confidential assistance to judges 
experiencing personal or professional dif-
ficulties. Telephone or in-person sessions are 
available on a sliding-scale basis. For more 
information, call the program at 206-727-
8268 or 800-945-9722, ext. 8268.

Learn More About Case-
Management Software
The WSBA’s Law Office Management Assis-
tance Program (LOMAP) office maintains a 
computer for members to review software 
tools designed to maximize office efficiency. 
The LOMAP staff is available to provide 
materials, answer questions, and make rec-
ommendations. To make an appointment, 

contact Julie Salmon at 206-733-5914, 800-
945-9722, ext. 5914, or juliesa@wsba.org.
 
Upcoming Board of Governors 
Meetings
December 8-9, LaConnner 
January 11-12, Tumwater
March 2-3, Bellevue
With the exception of a one-hour executive 
session, Board of Governors meetings are 
open, and all WSBA members are welcome 
to attend. RSVPs are appreciated but not 
required. Contact Donna Sato at 206-727-
8244 or donnas@wsba.org. The complete 
Board of Governors meeting schedule is 
available on the WSBA website at www.
wsba.org/info/bog/schedule.htm.

Usury Rate
The average coupon equivalent yield from 
the first auction of 26-week treasury bills in 
October 2006 was 5.014 percent. Therefore, 
the maximum allowable usury rate for Octo-
ber is 12 percent. Information from January 
1987 to date is on the WSBA website at www.
wsba.org/media/publications/barnews/
usury.htm.

Correction
In the “Diversity and the Law” article in Oc-
tober’s Bar News, the website address given 
for the Korean American Bar Association 
was incorrect. The correct website address is 
www.kaba-washington.org. In addition, the 
website address for the Vietnamese Ameri-
can Bar Association has been updated. The 
new site is www.vabaw.com. 

• Valuations of Businesses & Intellectual Property
       • Family Limited Partnership and LLC Interests

• Experienced Litigation Support

Private Valuations, Inc.
1800 – 112th Avenue N.E.
Suite 302E
Bellevue, Washington
98004

Call for references and qualifications

425-688-1700 • 425-450-9990 FAX

Adrien E. Gamache, Ph. D., President
Mark H. Wellington, ASA, Technical Director
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Announcements

Shannon L. McDougald p.s.
Attorneys at Law

is pleased to announce that

C. N. Coby Cohen

has joined the firm as an associate.

Mr. Cohen was formerly a deputy prosecutor with the 
King County Prosecutor’s Office and an attorney in 

the litigation section of Perkins Coie. An experienced 
trial attorney, he is licensed to practice in Washington 
and California. Mr. Cohen received his J.D. from New 
York University School of Law and his B.A. from the 

University of California-Berkeley with honors. 
The firm practice emphasizes civil litigation, including 

defense of securities litigation and arbitrations, 
employment, and intellectual property law.

Shannon L. McDougald, p.s.
2812 East Madison Street, Suite IV

Seattle, WA 98112
Telephone: 206-448-4800 • Facsimile:  206-448-4801

www.mcdougaldlaw.com

Oseran, Hahn, Spring  
& Watts, p.s.

Bellevue, Washington

is pleased to announce that

Rani Kay Sampson
whose practice emphasizes commercial and 
residential real estate, business transactions, 

intellectual property, and estate planning

has become an associate attorney in the firm.

Oseran, Hahn, Spring & Watts, p.s.
Attorneys at Law

Suite 850, Skyline Tower
10900 N.E. Fourth Street 

Bellevue, WA 98004
Telephone: 425-455-3900 • Facsimile: 425-455-9201

www.ohswlaw.com

These notices of imposition of disciplinary sanctions and actions are 
published pursuant to Rule 3.5(d) of the Washington State Supreme 
Court Rules for Enforcement of Lawyer Conduct, and pursuant 
to the February 18, 1995, policy statement of the WSBA Board of 
Governors. 

For a complete copy of any disciplinary decision, call the Wash-
ington State Disciplinary Board at 206-733-5926, leaving the case 
name, and your name and address.

Note: Approximately 30,000 persons are eligible to practice 
law in Washington state. Some of them share the same or similar 
names. Bar News strives to include a clarification whenever an 
attorney listed in the Disciplinary Notices has the same name as 
another WSBA member; however, all discipline reports should be 
read carefully for names, cities, and bar numbers.

Disciplinary Notices

Disbarred

Andrew R. Gala (WSBA No. 17151, admitted 1987), of Seattle, was 
disbarred, effective April 20, 2006, by order of the Washington State 
Supreme Court following a hearing. This discipline was based on 
his conduct between 2000 and 2003 involving misappropriation of 
law-firm funds, entering into loan transactions with a client without 
adequate disclosure or written consent, and other conduct involving 
dishonesty, fraud, deceit, or misrepresentation.
 Mr. Gala worked at the Seattle branch of a law firm based in 
Portland, Oregon. By 2002, Mr. Gala managed the firm’s Seattle of-
fice and was able to approve certain expenditures without further 
authorization. The firm’s Shareholder Compensation Plan in effect 
during Mr. Gala’s association with it specified that “each Shareholder 
shall devote his or her entire time and attention to the practice of 
law for the benefit and account of the Corporation. No Shareholder 
shall engage in the practice of law other than for the benefit and ac-
count of the Corporation.” Mr. Gala was the primary billing attorney 
assigned to all matters involving Client A. Mr. Gala also represented 
multiple clients in a matter known as the consolidated claims litiga-
tion, which had generated large fees over several years.
 Matter 1: At intervals in 2002 and 2003, Mr. Gala asked his secretary 
to obtain three checks (totaling $12,300) for payments to a purported 
expert witness. Mr. Gala denominated the checks as cost items related 
to the consolidated claims litigation. The checks, signed by Mr. Gala, 
were actually made out to Mr. Gala’s personal creditor and used to pay 
a debt owed following Mr. Gala’s purchase of a residence on Mercer 
Island. To explain to the creditor why the check had been drawn on 
a firm account, Mr. Gala claimed that his firm had set up an escrow 
account for him. When the firm’s accounting department asked for 
the expert’s tax identification number (TIN), Mr. Gala concealed the 
fact that he was using firm funds to discharge a personal debt by 
providing the accounting department with an unwitting third party’s 
Social Security number. At the end of 2002, the firm completed an IRS 
1099 form listing the $12,300 as income to the “expert witness” paid 
by the firm. Sometime in 2003, the firm received notice from the IRS 
that the TIN it had provided for the “expert witness” did not match 
IRS records. Consequently, the firm sent a notice to Mr. Gala’s creditor 
requesting that he complete a form with his correct TIN. Upon receipt 
of the notice, an assistant in the creditor’s office contacted the firm 
and explained that their only connection with Mr. Gala was through a 
purely personal debt for the purchase of his home. The firm’s account-

www.mcdougaldlaw.com
www.ohswlaw.com
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ing department gathered information about 
the three checks and learned that Social 
Security number for the TIN did not in fact 
belong to an “expert witness.” The accounting 
department determined that firm clients had 
contributed $10,455 towards Mr. Gala’s house 
payment, while Mr. Gala had caused the firm 
to absorb the remaining $1,845 as part of a 
write-off. The firm’s president immediately 
communicated with the affected clients and 
sent checks to reimburse those clients for the 
“expert fees.”
 Matter 2: In April 2003, Mr. Gala applied 
to rent an apartment for himself. He listed 
the firm name as well as his own as the “ap-
plicant.” He directed his paralegal to request a 
check for $3,825, payable to the entity renting 
the property, to be drawn on the firm’s client 
advance account and chargeable to Client A 
for a “property purchase” matter. Mr. Gala 
identified the reason for the “client advance” 
as a “co-brokerage fee.” The firm’s accounting 
department prepared the check drawn on the 
firm’s Seattle client advance account. Mr. Gala 
signed the check and used it to prepay rent 
on the apartment. Mr. Gala listed the check 
as a cost item on a Client A matter. He asked 
the firm’s accounting department to transfer 
fees and costs in that matter to a new probate 
file, which would not be subject to the firm’s 
60-day billing requirement. 
 Matter 3: In June 2000, Mr. Gala signed 
a $100,000 promissory note to Client A for 
money that Client A had loaned to Mr. Gala. 
In approximately February 2002, Client A 
loaned Mr. Gala an additional $25,000. Mr. 
Gala did not provide written disclosure 
to, and did not obtain written waivers or 
consents from, Client A regarding poten-
tial conflicts of interest. After signing the 
promissory note, Mr. Gala provided over 200 
hours of legal services to Client A for which 
he did not bill Client A in order to retire all 
or part of his debt. Under the terms of the 
firm’s shareholder agreement, the firm, not 
Mr. Gala, was entitled to receive the value 
of the legal services provided by Mr. Gala to 
Client A. Mr. Gala also charged expenses for 
trips to California and Arizona on Client A 
matters to the firm, but did not bill Client 
A for those expenses. After discovering the 
situation and investigating further, the firm 
took prompt action to terminate its relation-
ship with Mr. Gala.
 Mr. Gala’s conduct violated RPC 1.7(b), 
prohibiting a lawyer from representing a 
client if the representation of that client 
may be materially limited by the lawyer’s 
responsibilities to another client or to a 

third person or by the lawyer’s own inter-
ests, unless the lawyer reasonably believes 
the representation will not be adversely 
affected and the client consents in writing 
after a full disclosure of material facts; RPC 
1.8(a), prohibiting a lawyer from entering 
into a business transaction with a client or 
knowingly acquiring an ownership, posses-
sory, security, or other pecuniary interest 
adverse to a client unless the transaction 
and its terms are fair and reasonable and 
fully disclosed and transmitted in writing 
to the client, the client is given opportunity 
to seek the advice of independent counsel, 
and the client consents; RPC 8.4(b), prohib-
iting a lawyer from committing a criminal 
act (here, theft) that reflects adversely on 
the lawyer’s honesty, trustworthiness, or 
fitness as a lawyer in other respects; RPC 
8.4(c), prohibiting a lawyer from engaging 
in conduct involving dishonesty, fraud, 
deceit, or misrepresentation; RPC 8.4(i), 
prohibiting a lawyer from committing any 
act involving moral turpitude, corruption, 
or any unjustified act of assault or other 
act which reflects disregard for the rule of 
law, whether the same be committed in the 
course of his or her conduct as a lawyer, or 
otherwise; and former RLD 1.1(a), prohibit-
ing acts involving moral turpitude and acts 
reflecting disregard for the rule of law.
 Linda B. Eide and Scott G. Busby repre-
sented the Bar Association. Mr. Gala rep-
resented himself. Susan H. Amini was the 
hearing officer.

Disbarred

Virginia S. Lauver (WSBA No. 33377, admit-
ted 2003), of Spokane, was disbarred, effec-
tive May 9, 2006, by order of the Washington 
State Supreme Court following a stipulation 
approved by the Disciplinary Board. This dis-
cipline was based on her conduct between 
2002 and 2004 involving multiple acts of 
forgery and submission of false information 
on a loan application.
 In December 2002, Ms. Lauver filed 
petition for dissolution of marriage from 
her husband. Ms. Lauver did not serve her 
husband with a summons. Ms. Lauver subse-
quently filed an acceptance of service, which 
had been signed by her husband at her 
request in March 2003. The dissolution was 
ultimately granted by default, finalized, and 
filed with the court in June 2003. Ms. Lauver 
did not inform her husband of the finality of 
the dissolution proceedings, even when it 
was clear to her that he was unaware of it. In 

the divorce decree, dated May 30, 2003, Ms. 
Lauver’s husband was awarded a 160-acre 
piece of property in Ada County, Idaho. 
 In June 2003, Ms. Lauver opened her own 
law practice in Spokane. In 2004, another 
lawyer joined Ms. Lauver’s firm as a partner. 
In May 2004, Ms. Lauver filed a quitclaim 
deed at the Ada County Recorder’s Office. 
According to the face of the deed, Ms. 
Lauver’s former husband had awarded to 
Ms. Lauver title to the 160-acre property as 
a result of the divorce. Ms. Lauver forged 
her former husband’s signature on the deed. 
Ms. Lauver also forged the name of her law 
partner as notary on the deed.
 Subsequently, Ms. Lauver obtained a bank 
loan secured by the Ada County property. In 
support of the application for the loan, Ms. 
Lauver falsely stated that her former husband 
had died. She supplied the bank with a modi-
fied copy of the divorce decree inaccurately 
showing that she had been awarded the prop-
erty in the dissolution. At the same bank, Ms. 
Lauver and her law partner opened a business 
checking account, a line of credit account 
for $50,000, and a capital loan account for 
$10,000. In May 2004, Ms. Lauver forged her 
law partner’s signature or endorsement on 
three checks (totaling $43,800), payable to 
herself, on the business checking account. 
She used the money from the checks to pay 
for numerous items, which included personal 
debts and business debts. 
 In 2005, Ms. Lauver was charged with 
one count of forgery in Ada County and 
four counts of forgery in Spokane County. 
She pled guilty to one count of forgery in 
each county, with the single count of forg-
ery in Spokane County encompassing the 
quitclaim deed as well as the three checks 
written on the business checking account. 
 Ms. Lauver’s conduct violated RPC 8.4(b), 
prohibiting a lawyer from committing a 
criminal act that reflects adversely on the 
lawyer’s honesty, trustworthiness, or fitness 
as a lawyer in other respects; RPC 8.4(c), pro-
hibiting a lawyer from engaging in conduct 
involving dishonesty, fraud, deceit, or mis-
representation; and RPC 8.4(d), prohibiting 
a lawyer from engaging in conduct that is 
prejudicial to the administration of justice.
 Sachia Stonefeld Powell represented the 
Bar Association. J. Donald Curran repre-
sented Ms. Lauver. 

Disbarred

Carlos Valero (WSBA No. 29192, admitted 
1999), of Spokane, was disbarred, effective 
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April 6, 2006, by order of the Washington 
State Supreme Court following a default 
hearing. This discipline was based on Mr. 
Valero’s conduct in 2003 and 2004 in a 
number of matters involving multiple acts 
of misconduct.
 It is pertinent to several of the matters 
that Mr. Valero was previously suspended 
from the practice of law by order of the 
Supreme Court dated October 22, 2003, ef-
fective December 1, 2003.
 Matter 1: Between May and September 
2003, Mr. Valero, who was not licensed to 
practice law in Idaho, met with a client on 
seven different occasions regarding a family 
law action filed in Idaho, accepted a $100 fee 
from the client, and appeared on the client’s 
behalf in Idaho court. Mr. Valero told the Ida-
ho court that he would be filing a notice of 
appearance, a pro hac vice application, and 
the necessary pretrial documents by mid-
November 2003, all of which he failed to do. 
Mediation was set for December 1, 2003, and 
trial was set for December 8, 2003. Mr. Valero 
failed to meet any of the pretrial deadlines. 
He subsequently advised the mediator that 
he would file a pro hac vice motion, associate 
with Idaho counsel, and represent his client 
through the mediation. Mr. Valero did not 
advise the court, the mediator, or opposing 
counsel about his imminent suspension. 
After December 1, 2003, Mr. Valero did not 
cease practicing law. On December 2, Mr. 
Valero faxed a number of trial documents to 
opposing counsel. By letter on his law office 
letterhead, Mr. Valero subsequently advised 
opposing counsel that he would no longer be 
representing his client.
 Matter 2: In a family law action pending 
in late 2004, Mr. Valero did not notify the 
opposing lawyer, his client, or the court of 
his imminent suspension. Mr. Valero did 
not file a notice of withdrawal with the court 
after he was suspended. Following the com-
mencement of his suspension, Mr. Valero 
had several telephone conversations with 
his client, during which they substantively 
discussed the case. Mr. Valero told the cli-
ent that he was very busy and that another 
lawyer had agreed to assist him on the case. 
Until she received a fee agreement from the 
new lawyer and telephoned the new lawyer’s 
office in early 2004, the client had no knowl-
edge that Mr. Valero was suspended.
 Matter 3: In January 2003, Mr. Valero 
was hired by clients to pursue a breach-of-
contract claim against a Spokane business. 
The clients signed a fee agreement and paid 
Mr. Valero $10,000, characterized in the fee 

agreement as a “non[-]refundable advance 
flat fee retainer.” The clients believed the 
payment to be an advance fee that would be 
refunded if Mr. Valero did not do the work for 
them. Mr. Valero deposited the money into 
his own account. During the representation, 
Mr. Valero failed to return several phone 
calls from the clients and did not appear for 
scheduled meetings. At one point, he told 
the clients that he hired a detective, that 
the detective had discovered that the defen-
dants owned 13 pieces of real property, that 
he was working on placing liens on these 
properties, and that he had served the defen-
dants with a notice to appear in court. Mr. 
Valero had done none of these things. After 
receiving a letter from the clients in which 
they requested an itemized bill, copies of 
the liens, and the return of some original 
documents, Mr. Valero denied having ever 
told the clients that a detective had discov-
ered property owned by the defendants. In 
August 2003, the clients went to Mr. Valero’s 
office to demand the return of their original 
documents and property, some of which he 
failed to return. Subsequently, the clients 
again demanded an itemized billing state-
ment. As Mr. Valero did not keep track of the 
time he had spent on their legal matter, he 
recreated a billing statement showing that 
he had spent $9,292.50 of attorney time on 
their case, and he sent the bill to the clients. 
He also sent them a copy of a proposed com-
plaint, which he asked the clients to sign and 
return to him. The clients refused to sign the 
complaint, did not authorize the complaint 
to be filed, and did not communicate further 
with Mr. Valero. 
 In November 2003, Mr. Valero filed the 
complaint in superior court. The complaint 
named a number of individuals as defen-
dants, along with a business and several 
insurance and bonding companies. None 
of the individual defendants were served, 
and owing to lack of specificity in naming 
the business-entity defendant, the incorrect 
bonding company was served. On or after 
December 1, 2003, a claims representative 
contacted Mr. Valero and advised him that 
they had had no business dealings with the 
named plaintiffs and were therefore wrong-
fully served. Mr. Valero responded that he 
would investigate the matter, but took no 
further steps to ensure that the incorrectly 
named party was dismissed from the action. 
He later told the representative that another 
lawyer was representing his clients, which 
was untrue. Mr. Valero did not inform the rep-
resentative, his clients, any opposing party or 

counsel, or the court that he was suspended 
from the practice of law. In December 2003, a 
lawyer wrote a letter to Mr. Valero asking him 
to dismiss the lawsuit against the incorrectly 
named party. Mr. Valero did not respond or 
take any action after receiving the letter, nor 
did he inform the lawyer that he was suspend-
ed. In January 2004, Mr. Valero told the lawyer 
that he would agree to dismiss the lawsuit 
after consulting with his clients, but he took 
no further action. The lawyer then informed 
Mr. Valero that if the suit was not voluntarily 
dismissed, he would commence summary 
judgment proceedings and seek attorney fees. 
In a subsequent telephone conversation, Mr. 
Valero told the lawyer that he would dismiss 
the lawsuit, but that he was withdrawing 
from the case and another lawyer would be 
taking over. He did not provide a reason for 
withdrawal or identify the new lawyer. 
 A summary judgment motion was filed 
against Mr. Valero’s clients and served on Mr. 
Valero, as he was still the clients’ attorney 
of record. Mr. Valero did not tell the clients 
about the motion. Neither Mr. Valero, nor 
anyone else on behalf of Mr. Valero’s clients, 
responded to the motion or appeared at the 
hearing. After determining that Mr. Valero 
was suspended, the judge rescheduled the 
hearing. Mr. Valero was sent a notice indicat-
ing that the motion had been rescheduled. 
Mr. Valero did not tell the clients that the 
motion had been rescheduled. Neither Mr. 
Valero, nor anyone else on behalf of Mr. 
Valero’s clients, responded or appeared at 
the rescheduled hearing, and the judge 
dismissed the complaint with prejudice, 
awarding the moving party attorney’s fees 
and costs. In June 2004, opposing counsel 
began garnishment proceedings against the 
clients’ bank account for a total of $955.00. 
The clients subsequently paid the judgment 
against them.
 Matter 4: In August 2004, Mr. Valero 
agreed to represent a client in a criminal 
matter for a $2,000 flat fee. Mr. Valero did 
not tell the client that he was suspended 
from the practice of law. After meeting with 
the client several times and offering legal 
advice about the case, Mr. Valero accepted 
a $200 payment towards the flat fee. When 
the client requested that Mr. Valero appear 
with him at an upcoming court hearing, Mr. 
Valero explained that another lawyer would 
be more successful before the assigned judge 
and would appear at the hearing. While 
waiting in the courtroom for his lawyer to 
appear, the client heard the court commis-
sioner tell another defendant that Mr. Valero 
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was suspended from the practice of law. 
Neither Mr. Valero, nor the other lawyer Mr. 
Valero had named, arrived in the courtroom 
by the time the client’s case was called. The 
client’s subsequent attempts to contact Mr. 
Valero were unsuccessful.
 Matter 5: In July 2004, while Mr. Valero 
was suspended from the practice of law, a 
client hired him to handle both a criminal 
and a child custody matter. The client 
paid to Mr. Valero at least $800 towards an 
agreed-upon $1,500 flat fee. In late July or 
early August 2004, Mr. Valero prepared and 
signed a variety of pleadings in the case, 
which had previously been commenced 
in superior court. Mr. Valero drove the cli-
ent and his mother to the courthouse to 
attend the client’s dependency hearing. 
During the drive, Mr. Valero and the client 
substantively discussed both of the client’s 
cases. While at the courthouse, Mr. Valero 
identified himself as the client’s lawyer to a 
Child Protective Services representative, the 
appointed GAL, his client’s court-appointed 
lawyer, and the assigned assistant attorney 
general. Mr. Valero engaged each of these 
persons in conversation about his client’s 
case and proposed changes to the parenting 
plan. He did not tell any of these persons, or 
his client, that he was suspended from the 
practice of law. At the courthouse, Mr. Valero 
accompanied his client and client’s mother 
to the clerk’s office to file the pleadings he 
had prepared. Prior to filing the pleadings, 
Mr. Valero used white-out to cover his sig-
nature and directed his client to sign the 
documents in the area over which he had 
used white-out. 
 The client’s pretrial hearing on the crimi-
nal charges was set for September 2004. Mr. 
Valero told his client that he would appear 
with him at the hearing and advised him 
to plead not guilty to the charges. On the 
day of the hearing, Mr. Valero did not meet 
with his client at the courthouse at the 
appointed time. When Mr. Valero’s client 
told the court the name of his lawyer, the 
presiding judge informed the client that Mr. 
Valero was suspended from practicing law 
and could not represent him. In October or 
November 2004, Mr. Valero contacted his 
client and asked him to come to his house, 
where he asked him to sign a declaration. 
The declaration stated that the client had 
been confused when he told the court that 
he had hired Mr. Valero to represent him on 
his criminal case. The client refused to sign 
the declaration because it was false.
 Matter 6: Between January and August 

2004, the Bar Association directed Mr. Valero 
to respond to the grievances filed against 
him in Matters 1, 2, and 3. Because Mr. Valero 
failed to respond, disciplinary counsel was 
obliged to issue subpoenas duces tecum in 
order to obtain the responses.
 Mr. Valero’s conduct violated RPC 1.1, 
requiring a lawyer to provide competent 
representation to a client; RPC 1.2, requir-
ing a lawyer to abide by a client’s decisions 
concerning the objectives of representa-
tion; RPC 1.3, requiring a lawyer to act with 
reasonable diligence and promptness in 
representing a client; RPC 1.4, requiring a 
lawyer to keep a client reasonably informed 
about the status of a matter, to promptly 
comply with reasonable requests for infor-
mation, and to explain a matter to the extent 
reasonably necessary to permit the client to 
make informed decisions regarding the rep-
resentation; RPC 1.5(a), requiring a lawyer’s 
fee to be reasonable; RPC 1.14(a), requiring 
that all funds of clients paid to a lawyer be 
deposited into an interest-bearing trust 
account; RPC 1.14(b)(4), requiring a lawyer 
to promptly pay or deliver to the client as 
requested by a client the funds, securities, 
or other properties in the possession of 
the lawyer which the client is entitled to 
receive; RPC 1.15(a)(1), requiring a lawyer 
to withdraw from representing a client if 
the representation will result in a violation 
of the Rules of Professional Conduct or 
other law; RPC 1.15(d), requiring a lawyer 
upon termination of representation to take 
steps to the extent reasonably practicable 
to protect a client’s interests; RPC 5.5(a), 
prohibiting a lawyer from practicing law 
in a jurisdiction where doing so violates 
the regulation of the legal profession in 
that jurisdiction; RPC 5.5(e), prohibiting 
a lawyer from engaging in the practice 
of law while on inactive status, or while 
suspended from the practice of law for 
any cause; RPC 8.4(b), prohibiting a lawyer 
from committing a criminal act (here, theft 
in the second degree, witness tampering, 
and attempting to suborn perjury) that 
reflects adversely on the lawyer’s honesty, 
trustworthiness, or fitness as a lawyer in 
other respects; RPC 8.4(c), prohibiting a 
lawyer from engaging in conduct involving 
dishonesty, fraud, deceit, or misrepresenta-
tion; RPC 8.4(d), prohibiting a lawyer from 
engaging in conduct that is prejudicial to 
the administration of justice; RPC 8.4(i), 
prohibiting a lawyer from committing any 
act involving moral turpitude, or corrup-
tion, or any unjustified act of assault or 

other act which reflects disregard for the 
rule of law; RPC 8.4(j), prohibiting a law-
yer from willfully disobeying or violating 
a court order directing him or her to do or 
cease doing an act which he or she ought 
in good faith to do or forbear; RPC 8.4(k), 
prohibiting a lawyer from violating his or 
her oath as an attorney, and RPC 8.4(l), 
prohibiting a lawyer from violating a duty 
or sanction imposed by or under the Rules 
for Enforcement of Lawyer Conduct (here, 
ELC 1.5, 5.3(e), 14.1, and 14.2).
 Leslie C. Allen represented the Bar As-
sociation. Mr. Valero represented himself. 
Dennis W. Morgan was the hearing officer.

Suspended

Randy L. Durham (WSBA No. 17382, admit-
ted 1987), of Tacoma, was suspended for two 
years, effective April 14, 2006, by order of the 
Washington State Supreme Court following 
a stipulation approved by the Disciplinary 
Board. This discipline was based on his con-
duct in three matters between 2000 and 2004 
involving lack of diligence, failure to abide by 
a client’s decision concerning the objective 
of representation, filing a non-meritorious 
claim, and misrepresentations to clients.
 Matter 1: Between 1997 and 2004, Mr. 
Durham represented a sheet-metal business. 
In January 1999, Mr. Durham commenced 
an action on behalf of the client to recover 
damages resulting from a breach of contract 
and to foreclose on a bond and retainage 
fund. The named defendants in the action 
included a general contractor, a govern-
mental entity, and a bonding company. In 
October 2000, the presiding judge partially 
granted the client’s motion for summary 
judgment, awarding the client $5,500 against 
the retainage fund. No order was signed at 
the time of the hearing. In November 2000, 
Mr. Durham sent the general contractor’s 
lawyer a proposed order for signature. The 
order was never signed and returned, but 
Mr. Durham did not pursue the matter 
further. In December 2001, the general con-
tractor made an offer to settle all claims for 
$11,997.62. Mr. Durham did not respond to 
the offer. For a period of approximately two 
years, during which there was little activity 
on the case, Mr. Durham repeatedly misled 
the client about the status of the matter. In 
October 2002, the general contractor of-
fered to settle for $13,727.48. Mr. Durham 
communicated the offer to the client, who 
told him to counter-offer $15,000. Mr. Dur-
ham instead counter-offered $17,003.48. 
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The parties failed to reach a settlement. In 
November 2002, Mr. Durham filed a second 
motion for summary judgment seeking the 
identical relief sought in the October 2000 
motion. As a result, the judge signed the 
order that Mr. Durham had prepared and 
circulated in November 2000.
 Matter 2: Mr. Durham’s client was hired 
by a general contractor to install metal sid-
ings at a construction project for a univer-
sity. The client did not receive full payment 
for its services. In May 2000, Mr. Durham 
commenced an action on the client’s be-
half, naming the contractor, the bond, and 
the university as defendants. The bonding 
company tendered defense of the claim to 
the general contractor. In June 2001, Mr. 
Durham negotiated a settlement that in-
cluded a “Joint Pursuit of Claims” agreement, 
under which Mr. Durham’s client obtained 
$40,446.49, assigned $25,000 of its claims 
against the university to the contractor and 
the bonding company, waived and released 
its claims against the bonding company and 
the university, and agreed to dismiss the 
contractor and the bonding company from 
the lawsuit. Mr. Durham advised the client 
to sign the agreement, erroneously assuring 
him that it would not jeopardize the client’s 
right to collect additional damages. In July 
2001, in accordance with the settlement, 
Mr. Durham filed the stipulation and order 
voluntarily dismissing the contractor and 
the bonding company from the case. The cli-
ent did not recover any damages above the 
amount paid pursuant to the agreement.
 The client subsequently expressed dissat-
isfaction about the outcome of the lawsuit. 
Mr. Durham suggested that the client file 
a suit to void the agreement on the basis 
of fraudulent inducement. In August 2002, 
Mr. Durham filed a second suit against the 
contractor, the bonding company, and the 
university. Lawyers for the bonding com-
pany and the university requested that Mr. 
Durham voluntarily dismiss the lawsuit for 
a number of reasons. Despite being notified 
that the bonding company would seek attor-
ney’s fees and costs for a frivolous lawsuit, 
Mr. Durham did not dismiss either party. In 
March 2003, Mr. Durham advised the client 
that he would file a motion for default “to fo-
cus the court on our request for Arbitration.” 
In fact, no request for arbitration had ever 
been filed, the relief sought in the complaint 
exceeded the jurisdictional requirement for 
mandatory arbitration, and there was no 
contractual basis for arbitration. 
 In September and October 2003, all 

defendants filed motions for summary judg-
ment. Mr. Durham erroneously advised the 
client that the defendants’ chances for suc-
cess were “nominal” and that the university’s 
motion was baseless. The court granted the 
defendants’ motions, noting in its order that 
the claims against the bonding company and 
the bond were frivolous in their entirety. The 
order included an award of attorney’s fees 
and costs against Mr. Durham’s client under 
the frivolous claims statute. When the client 
told Mr. Durham that he was shocked to find 
out the lawsuit was frivolous, Mr. Durham 
told the client that he would pay the award 
of attorney’s fees and costs, which he did not 
immediately do.
 Mr. Durham told the client that it was 
still possible to execute on the default judg-
ment obtained in the first lawsuit. In fact, 
this course of action was not viable, because 
the client had waived such a remedy when it 
settled and voluntarily dismissed the general 
contractor from the first lawsuit in July 2001. 
In February and March 2004, Mr. Durham 
repeatedly misled the client about the status 
of the matter. 
 In March 2004, the bonding company 
garnished the client’s bank account to 
recover the attorney’s fees and costs previ-
ously assessed. In April 2004, Mr. Durham 
attempted to pay the fees and costs with his 
credit card, but the bonding company’s law 
firm was not set up to process credit cards 
and requested a check. Three weeks later, 
the bonding company again garnished the 
client’s bank account. Shortly thereafter, Mr. 
Durham mailed a check that fully satisfied 
the judgment.
 Matter 3: In March 2000, in an unrelated 
matter, the CEO of the sheet-metal business 
asked Mr. Durham to investigate and pursue 
claims against the CEO’s business partner 
for breach of an agreement. Mr. Durham 
came to the conclusion that the CEO had no 
viable claims against the business partner 
because, among other reasons, the statute 
of limitations for such an action had already 
passed. He failed, however, to advise the CEO 
about this conclusion. The CEO believed Mr. 
Durham was actively pursuing the claims. In 
August 2002, Mr. Durham made a number 
of misrepresentations to the CEO about 
his efforts to pursue the claims and serve a 
lawsuit on the CEO’s business partner.
 Mr. Durham’s conduct violated RPC 1.2(a), 
requiring a lawyer to abide by a client’s deci-
sions concerning the objectives of representa-
tion and to consult with the client as to the 
means by which they are to be pursued; RPC 

1.3, requiring a lawyer to act with reasonable 
diligence and promptness in representing a 
client; RPC 1.4, requiring a lawyer to keep a 
client reasonably informed about the status 
of a matter, to promptly comply with reason-
able requests for information, and to explain 
a matter to the extent reasonably necessary 
to permit the client to make informed deci-
sions regarding the representation; RPC 3.1, 
prohibiting a lawyer from bringing or defend-
ing a proceeding, or asserting or controvert-
ing an issue therein, unless there is a basis 
for doing so that is not frivolous; and RPC 
8.4(c), prohibiting a lawyer from engaging in 
conduct involving dishonesty, fraud, deceit, 
or misrepresentation.
 Leslie C. Allen represented the Bar Asso-
ciation. Mr. Durham represented himself. 

Reprimanded

Jeffrey T. Haley (WSBA No. 9526, admitted 
1979), of Bellevue, was ordered to receive a 
reprimand on January 26, 2006, by order of 
the Washington State Supreme Court fol-
lowing a hearing. This discipline was based 
on his conduct in 1988 and 1991 involving 
conflicts of interest. In addition, the Su-
preme Court held prospectively that RPC 
4.2 prohibits a lawyer who is acting pro se 
from contacting a party the lawyer knows 
to be represented by counsel. For additional 
information, see In re Discipline of Haley, 156 
Wn.2d 324, 126 P.3d 1262 (2005).
 In 1988, Mr. Haley and four other indi-
viduals formed a corporation engaged in 
the software-development business. In addi-
tion to being a shareholder, board member, 
and secretary of the corporation, Mr. Haley 
also served as the principal lawyer for the 
company. To raise capital, the corporation 
obtained a $75,000 line of credit from a bank. 
The line of credit was personally guaranteed 
by the shareholders/directors. This credit 
was properly secured with a security agree-
ment and a UCC-1 financing statement. As 
a result, the bank maintained a first-priority 
security interest in the corporation’s assets. 
Additional capital was obtained in 1988 in 
the form of $40,000 loaned to the corpo-
ration by Mr. Haley, the funds for which 
Mr. Haley obtained via personal loan. Mr. 
Haley obtained a promissory note from the 
corporation and a signed UCC-1 financing 
statement as part of the loan transaction. 
However, there was no separate security 
agreement securing the note, and the UCC-1 
financing statement was not filed until Oc-
tober 1990. Mr. Haley’s security interest had 
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second priority behind the bank’s interest. 
 In late 1990, the corporation’s board of 
directors came to realize that the company’s 
financial viability was hopeless. The board 
concluded that the best option was to form 
another corporation that would purchase 
the original corporation’s assets for an 
amount at least covering the $75,000 from 
the bank, thereby discharging all personal 
liability that they had individually incurred 
by guaranteeing the line of credit. With the 
agreement or acquiescence of the board, 
Mr. Haley formed a new corporation for 
the purpose of purchasing the original 
corporation’s assets while leaving as many 
liabilities as possible behind. He conducted a 
foreclosure sale on the original corporation’s 
assets, which he appeared to be in a position 
to do as a second-priority security interest 
holder. Mr. Haley was one of the owners of 
the new corporation and acted as the new 
corporation’s attorney. As the only bidder at 
the sale, the new corporation purchased the 
original corporation’s assets for an amount 
that covered both the bank’s $75,000 and 
the $26,000 remaining due on Mr. Haley’s 
$40,000 loan. 
 Mr. Haley’s duty to the original corpora-
tion and its shareholders conflicted with his 
interests in recovering on his personal loan 
and in moving the original corporation’s 
assets to the new corporation at the lowest 
possible price. Mr. Haley made certain that 
the new corporation took on only those 
assets and liabilities beneficial to the new 
corporation, including foreclosing on assets 
not covered by his UCC-1 financing state-
ment. When the original corporation’s board 
members agreed to the formation of the new 
corporation and the foreclosure sale, Mr. 
Haley did not obtain a written consent from 
the original corporation before the sale.
 Mr. Haley’s conduct violated RPC 1.7, 
prohibiting a lawyer from representing a 
client if the representation of that client 
may be materially limited by the lawyer’s 
responsibilities to another client or to a 
third person or by the lawyer’s own interests, 
unless the lawyer reasonably believes the 
representation will not be adversely affected 
and the client consents in writing after a full 
disclosure of material facts.
 Julian C. Dewell represented the Bar 
Association at the hearing. Randy V. Beitel 
represented the Bar Association on appeal. 
Kenneth S. Kagan represented Mr. Haley at 
the hearing. Mr. Haley represented himself 
on appeal. Stew Cogan was the hearing 
officer.

Reprimanded

Barbara E. Varon (WSBA No. 17041, admit-
ted 1987), of Bellevue, was ordered to receive 
a reprimand, effective August 4, 2005, fol-
lowing a hearing. This discipline was based 
on her conduct involving failure to advise a 
tribunal of all relevant facts in an ex parte 
proceeding and conduct prejudicial to the 
administration of justice.
 In May 2000, Ms. Varon was hired to 
represent a client in a child-custody and 
visitation-rights matter involving the client’s 
son, who resided in Snohomish County with 
the client’s ex-wife pursuant to a parenting 
plan filed six years earlier in a King County 
dissolution action. The client advised Ms. 
Varon that the son was undergoing psychi-
atric treatment at a hospital in King County. 
Shortly after Ms. Varon was hired, the client’s 
ex-wife, acting pro se, obtained a temporary 
order for protection from the Snohom-
ish County Superior Court (Snohomish 
County TRO). The Snohomish County TRO 
provided, inter alia, that the King County 
parenting plan was temporarily suspended, 
and that the client was restrained from 
having contact with his ex-wife and his two 
children except as authorized by the son’s 
psychiatrist. 
 The client’s ex-wife then hired a lawyer, 
who notified Ms. Varon that he would be 
representing the ex-wife. The lawyer’s letter 
to Ms. Varon stated that “[t]he purpose of 
this letter is hopefully to ensure that there 
is no disruption to the treatment plan de-
vised for [the son] by the doctors and social 
workers ....” After receiving the letter, Ms. 
Varon told her client that she would not 
contact opposing counsel until after she 
had obtained a restraining order against the 
client’s ex-wife. Ms. Varon then filed a peti-
tion seeking modification of the parenting 
plan in King County Superior Court. Among 
other things, the petition sought to name 
Ms. Varon’s client as the primary residential 
parent for his son. Two days later, without 
notifying opposing counsel or the ex-wife of 
the hearing, Ms. Varon sought an ex parte 
temporary order to restrain the ex-wife from 
contacting her son. Ms. Varon believed that 
irreparable injury could result if the ex-wife 
was given notice of the proceeding. Ms. 
Varon also believed that the ex-wife was 
evading service. 
 In support of the request, Ms. Varon sub-
mitted 84 pages of documents to the court, 
which included a copy of the Snohomish 
County TRO and opposing counsel’s letter 

announcing his representation. However, 
due to the exigencies of the ex parte calendar, 
the commissioner only skimmed through the 
exhibits, relying (pursuant to his established 
practice) on counsel to advise him orally of 
all relevant facts to permit him to render an 
informed decision. Ms. Varon did not orally 
inform the commissioner of the existence of 
the prior Snohomish County TRO, nor did she 
inform the commissioner that the opposing 
party was represented by counsel. Had she 
done so, the commissioner would have fol-
lowed his usual practice and contacted the 
issuing court and the opposing counsel for 
a response prior to making his ruling. The 
commissioner issued the order (King County 
TRO) as requested by Ms. Varon, giving her 
client custody of his son and prohibiting the 
ex-wife from interfering with that custody or 
entering the client’s home or workplace, or 
his son’s daycare or school. 
 Soon thereafter, to resolve the two con-
flicting orders, Ms. Varon and the ex-wife’s 
lawyer appeared before a King County 
commissioner at an emergency hearing, 
after which the King County TRO order 
was vacated. The lawyers also appeared 
before a Snohomish County commissioner 
at hearings in May and June. As a result, the 
Snohomish County TRO was vacated and 
the cause of action dismissed. The client’s 
King County petition for modification of the 
parenting plan was ultimately granted in the 
client’s favor.
 Ms. Varon’s conduct violated RPC 3.3( f), 
requiring a lawyer in an ex parte proceeding 
to inform the tribunal of all relevant facts 
known to the lawyer that should be disclosed 
to permit the tribunal to make an informed 
decision, whether or not the facts are ad-
verse; and RPC 8.4(d), prohibiting a lawyer 
from engaging in conduct that is prejudicial 
to the administration of justice.
 Natalea Skvir represented the Bar 
Association. Steven R. Loitz represented 
Ms. Varon. Craig C. Beles was the hearing 
officer.

Non-Disciplinary Notice

Suspended Pending Conclusion of 
Supplemental Proceedings
Richard E. Dullanty (WSBA No. 1936, ad-
mitted 1957), of Rockford, was suspended 
from the practice of law pending the conclu-
sion of supplemental proceedings, pursuant 
to ELC 7.3, effective August 29, 2006, by an 
order of the Washington State Supreme 
Court. This is not a disciplinary action.
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INSURANCE BAD FAITH

For when they insure it is sweet to 
them to take the money; but when 
disaster comes it is otherwise and 

each man draws his rump back and 
strives not to pay.  

— Francesco di Marco Datini —
Florentine businessman, letter to his wife, 

14th century.

SOME THINGS DON’T 
CHANGE

The excuses are endless. The bottom 
line is the same — insurance 
companies gladly accept your 
premiums but all too often resist 
paying your valid claims. 

William C. Smart, trial attorney 
with over 25 years of experience, is 
available for consultation, referral, 
or association on failure to defend, 
failure to settle, excess judgment, 
negligent claims handling or other 
insurance bad faith claims, including 
disability insurance.

WILLIAM C. SMART
KELLER ROHRBACK L.L.P.

1201 Third Avenue, #3200
Seattle, WA 98101

206-623-1900

E-mail: wsmart@kellerrohrback.com

APPEALS
Anne Watson,

former law clerk to the
Washington State Supreme Court,

is available for 
consultation, association, or 

referral of appellate cases.
LAW OFFICE OF 

ANNE WATSON, PLLC
360-943-7614

anne@awatsonlaw.com

DISCIPLINARY 
INVESTIGATION 

and PROCEEDINGS
Patrick C. Sheldon,
former member of the 

Washington State Bar Association 
Disciplinary Board, is now 

accepting referrals for attorney 
disciplinary investigations 

and proceedings.

FAIN SHELDON ANDERSON & 
VANDERHOEF PLLC

Bank of America Tower
701 Fifth Avenue, Suite 4650

Seattle, WA 98104
206-749-2371

E-mail: patrick@fsav.com

APPEALS
Charles K. Wiggins

and
Kenneth W. Masters

We handle or assist 
on all types of civil appeals in 

state and federal courts, 
from consulting with trial 
counsel to post-mandate 

proceedings.

WIGGINS & MASTERS PLLC
241 Madison Avenue North

Bainbridge Island, WA 98110
206-780-5033

www.appeal-law.com

ATTORNEY/WRITER  
& EDITOR

Fifteen-year attorney with
additional seven years’ professional

journalism experience available
to write or edit any project,

including litigation documents,
briefs, book manuscripts and

practice development materials.

Credentials & samples available.

Michael Heatherly 
360-312-5156 

northwestdrg@mhpro57.com

APPEALS
Philip A. Talmadge,

former justice, 
Washington State Supreme Court;

fellow, American Academy of 
Appellate Lawyers

Emmelyn Hart-Biberfeld,
former law clerk, 

Washington State Supreme Court;
invited member, the Order of 

Barristers

Anne E. Melley,
former law clerk, 

Washington State Court of Appeals

Thomas M. Fitzpatrick,
former executive director, 

Snohomish County; former 
assistant chief, civil, Snohomish 
County Prosecuting Attorney’s 
Office; fellow, ABA Center for 

Professional Responsibility

Available for consultation 
or referral on state and federal 

briefs and arguments.

TALMADGE LAW GROUP PLLC
18010 Southcenter Parkway

Tukwila, WA 98188-4630
206-574-6661 

 Fax: 206-575-1397
E-mail: christine@talmadgelg.com

www.talmadgelg.com

CONSTRUCTION SITE
INJURIES

Bradley K. Crosta

Counsel for plaintiff in Stute v. PBMC, 
Inc., 114 Wn.2d 454 (1990) (General 

contractor has primary responsibility 
for the safety of all workers.)

Is available for consultation, 
association, or referrals.

CROSTA AND BATEMAN
999 Third Avenue, Suite 2525

Seattle, WA 98104-4089
206-224-0900

bcrosta@aol.com

Professionals

mailto:wsmart@kellerrohrback.com
mailto:anne@awatsonlaw.com
mailto:patrick@fsav.com
www.appeal
-law.com
mailto:northwestdrg@mhpro57.com
mailto:christine@talmadgelg.com
www.talmadgelg.com
mailto:bcrosta@aol.com
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APPEALS

Briefing and arguing  
appeals for over 

30 years

Emphasizing 
cases involving 

difficult questions 
of contractual, 
statutory, and 
constitutional 
interpretation.

BILL BISHIN
206-323-7175

APPEALS

Margaret K. Dore

Former Law Clerk to the 
Washington State Supreme Court

and the Washington State
Court of Appeals.

Successful appeals include
Guardianship of Stamm,

121 Wn. App. 830, 91 P.3d 126 (2004).

LAW OFFICES OF
MARGARET K. DORE, P.S.
1001 Fourth Avenue, 44th Floor

Seattle, WA 98154
206-389-1754

www.MargaretDore.com

ETHICS and LAWYER 
DISCIPLINE

25+ Years’ Experience
Leland G. Ripley, 

former WSBA chief disciplinary 
counsel (1987-94), represents 

and advises lawyers in all 
aspects of legal ethics and 

lawyer discipline.

425-377-8737
E-mail: leland.ripley@comcast.net

MEDICAL or DENTAL 
MALPRACTICE

John J. Greaney 
is available for consultation 

and referral of plaintiffs’ claims 
of medical or dental malpractice 

against healthcare 
providers and hospitals.

KENT
877-520-5252

E-mail: jgreaney@hgzlaw.com

INVESTOR CLAIMS
Former NASD Series 7, 66 and 
life/annuity insurance licensed 

broker/investment advisor. Available 
for consultation, referral, or expert 

evaluation/testimony in claims 
involving broker/advisor error, and 

investment suitability.

Courtland Shafer
SATTERBERG HEALY 

EECKHOUDT

9832 15th Ave. SW
Seattle, WA 98106

206-763-1510

Courtland@seattlejustice.com

LEGAL MALPRACTICE 
and

DISCIPLINARY ISSUES

Joseph J. Ganz

is available for consultation, 
referral, and association in 

cases of legal malpractice (both 
plaintiff and defense), as well as 

defense of lawyer disciplinary 
and/or grievance issues.

2101 Fourth Ave., Ste. 2100
Seattle, WA 98121

206-448-2100

E-mail: jganzesq@aol.com

APPEALS IN 
WASHINGTON,

CALIFORNIA, AND 
FEDERAL COURTS

Focusing on tort and 
civil rights cases.

RANDY BAKER

www.bakerappeals.com

Pacific Building
720 Third Avenue, Suite 2015

Seattle, WA 98104
206-264-1076

bakerlaw@drizzle.com 

APPEALS
Narda Pierce,

former Solicitor General of 
Washington, is available for 
consultation, association, or 

referral of civil appeals.

606 Columbia St. NW, Ste. 212
PO Box 6119

Olympia, WA 98507-6119
360-357-6850

E-mail: narda@nardapierce.com
  

www.nardapierce.com

BAR NEWS 
is pleased to offer advertising 

services in the 

PROFESSIONALS 
SECTION.

For more information, please call 
Jack Young at 206-727-8260 
or e-mail jacky@wsba.org.

www.MargaretDore.com
mailto:leland.ripley@comcast.net
mailto:jgreaney@hgzlaw.com
mailto:Courtland@seattlejustice.com
mailto:jganzesq@aol.com
www.bakerappeals.com
mailto:bakerlaw@drizzle.com
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www.nardapierce.com
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Please check with providers to verify 
approved CLE credits. To announce a 
seminar, please send information to:

WSBA Bar News Calendar 
2101 Fourth Ave., Ste. 400 
Seattle, WA 98121-2330 
Fax: 206-727-8319 
E-mail: comm@wsba.org

Information must be received by the 
first day of the month for placement 
in the  following month’s calendar.

Calendar

Antitrust Law

The 23rd Annual Antitrust and 
Consumer Protection Seminar
November 17 — Seattle. 6.25 CLE credits 
pending. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Business Law

3rd Annual Corporate Responsibility 
Conference
December 14 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Creditor/Debtor Law

Foreclosing, Protecting, and 
Defending Liens
December 6 — Seattle. 6.25 CLE credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Foreclosing, Protecting and Defending 
Liens
December 12 — Spokane. 6.25 CLE credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Environmental Law

National Fishery Law Symposium
November 16-17 — Seattle; CLE credits 

TBD. By UW School of Law; 800-CLE-UNIV 
or 206-543-0059.

Estate Planning

51st Annual Estate Planning Seminar
November 6 and 7 — Seattle. 14.5 CLE 
credits, including 1 ethics credit. By WSBA-
CLE and Estate Planning Council of Seattle; 
800-945-WSBA or 206-443-WSBA.

Gifting to Minors and Durable Powers 
of Attorney
December 5 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Ethics

Ethics for Corporate Counsel: The 
New Rules and Recent Trends in 
Professional Liability
November 1 — Seattle. 3 ethics credits. By 
WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Ethical Dilemmas for the Practicing 
Lawyer
November 13 — Seattle. 4 ethics credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Ethics with Ease: Ethics for General 
Practitioners
November 14 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Law Office Management Assistance 
Program & Ethics Traveling Seminars
November 14 — Oak Harbor; November 
15 — Bellingham; November 16 — Burl-
ington. 4 CLE credits, including 2 ethics. 
By WSBA LOMAP; 800-945-WSBA or 206-
443-WSBA.

Ethics with Ease: Modern Technology 
and Ethical Dilemmas
November 15 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Ethics: Bridging the Cultural Gap
November 16 — Bellevue. 5.75 ethics 
credits. By WSTLA; 206-464-1011 or 
seminars@wstla.org.

Ethical Dilemmas for the Practicing 
Lawyer
November 16 — Yakima. 4 ethics credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Ethics with Ease: Ethics for Real Estate 
Attorneys

November 28 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Ethics with Ease: Negotiation Ethics 
— Winning Without Selling Your Soul 
(with Martin E. Latz)
November 29 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Ethics with Ease: Ethics for Business 
Attorneys
December 11 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Ethics with Ease: Ethics for 
Employment Lawyers
December 12 — TELE-CLE Series. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Law of Lawyering, Day One
December 13 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Law of Lawyering, Day Two
December 14 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Legal Ethics and Literature
December 21 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Family Law

Effective Adoption Practice and 
Procedure
November 15 — Seattle. 6.25 CLE credits, 
including 1 ethics. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA.

When Death and Divorce Collide: 
Crossover Issues in Estate Planning 
and Family Law
November 29 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Handling Your First/Next Dissolution 
with Confidence
December 18 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Immigration Law

Immigration Options for Immigrant 
Survivors of Domestic Violence: I-360 
Self-petitions Under the Violence 
Against Women Act (VAWA)

mailto:comm@wsba.org
http://www.wsbacle.org/seminars_show.php?sdx=07267SEA
http://www.wsbacle.org/seminars_show.php?sdx=07267SEA
http://www.wsbacle.org/seminars_show.php?sdx=07357SEA
http://www.wsbacle.org/seminars_show.php?sdx=07357SEA
http://www.wsbacle.org/seminars_show.php?sdx=07357SPO
http://www.wsbacle.org/seminars_show.php?sdx=07357SPO
http://www.wsba.org/cle/seminars/07annualestateplan.htm
http://www.wsbacle.org/seminars_show.php?sdx=07466SEA
http://www.wsbacle.org/seminars_show.php?sdx=07466SEA
http://www.wsba.org/cle/seminars/07584_ethics_gp.htm
http://www.wsba.org/cle/seminars/07584_ethics_gp.htm
http://www.wsba.org/cle/seminars/07644_ethics_modern_tech.htm
http://www.wsba.org/cle/seminars/07644_ethics_modern_tech.htm
mailto:seminars@wstla.org
http://www.wsba.org/cle/seminars/07734_ethics_realestate.htm
http://www.wsba.org/cle/seminars/07734_ethics_realestate.htm
http://www.wsba.org/cle/seminars/07174_ethics_negotiation.htm
http://www.wsba.org/cle/seminars/07174_ethics_negotiation.htm
http://www.wsba.org/cle/seminars/07174_ethics_negotiation.htm
http://www.wsbacle.org/seminars_show.php?sdx=07234TEL
http://www.wsbacle.org/seminars_show.php?sdx=07234TEL
http://www.wsbacle.org/seminars_show.php?sdx=07424TEL
http://www.wsbacle.org/seminars_show.php?sdx=07424TEL
http://www.wsbacle.org/seminars_show.php?sdx=07505SEA
http://www.wsbacle.org/seminars_show.php?sdx=07506SEA
http://www.wsbacle.org/seminars_show.php?sdx=07517SEA
http://www.wsba.org/cle/seminars/07544_adoption.htm
http://www.wsba.org/cle/seminars/07544_adoption.htm
mailto:CLE@wsba.org?body=Please%20notify%20me%20when%20registration%20for%20the%20seminar%20opens&subject=When%20Death%20and%20Divorce%20Collide%20-%20Seattle&amp
http://www.wsbacle.org/seminars_show.php?sdx=07531SEA
http://www.wsbacle.org/seminars_show.php?sdx=07531SEA


NOVEMBER 2006 • WASHINGTON STATE BAR NEWS    59    

Reply to WSBA Bar News 
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Bar News Classifieds
2101 Fourth Ave., Ste. 400
Seattle, WA 98121-2330 

Positions available are also 
posted online at www.wsba.org/

jobs.

ClassifiedsClassifieds

For Sale

Current Best Case Bankruptcy software 
license for chapters 7 and 13 filings, ab-
solutely best software for this. Includes 
one-year maintenance plan, $900 value 
for $750. Legitimate transaction. Contact 
debrayt@gmail.com.

Space Available

Downtown Seattle executive office shar-
ing: Full- and part-time offices available on 
the 32nd floor of the 1001 Fourth Avenue 
Plaza Building (Fourth and Madison). 
Beautiful views! Close to courts and library. 
Short- and long-term leases. Conference 
rooms, reception, kitchen, telephone 
answering, mail handling, electronic law 
library, legal messenger, copier, fax, and 
much more. $175 and up. Please call 206-
624-9188 for more information.

Kent office space: Large, fully furnished 
corner office with private entrance in 
elegant, newly constructed small law 
building. Possible referrals. All amenities 
included. Gated entrance with own park-
ing lot. Highly visible location close to RJC. 
206-227-8831.

November 14 — Seattle. 4.5 CLE credits, 
including 1.25 ethics. By UW School of Law; 
800-CLE-UNIV or 206-543-0059.

International Law

“Show Me the Money”: Financial 
Aspects of International Transactions
November 30 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Labor/Employment

Employee Retirement Plans: Guidance 
for the Non-Specialist
November 1 — TELE-CLE Series. 1.5 CLE 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Employment Law Essentials — How to 
Help Your Clients Avoid Lawsuits
December 6 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Law Practice Management

Time Mastery for Lawyers with Frank 
Sanitate
November 2, 2006 — Seattle. 6 CLE credits. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Litigation

Direct and Cross Examination
November 2, 2006 — TELE-CLE. 1.5 ethics 
credits. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

Movie Magic with Steve Rosen
December 7 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Movie Magic with Steve Rosen
December 8 — Spokane. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Deposition Techniques with David 
Markowitz
December 19 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Ethics and Literature
December 21 — Seattle. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Mediation and Arbitration

Four-Day Intensive Mediator Training 

Program
December 5-8 — Seattle. 41.5 CLE credits, 
including 4.5 ethics. By Alhadeff and Forbes 
Mediation Services; 206-281-9950 or www.
mediationservices.net.

Advanced Skills for Effective 
Communication
December 12 — Seattle. 5.5 CLE cred-
its. By the Dispute Resolution Center 
of King County; 206-443-9603, ext. 107, 
jessicad@kcdrc.org, or www.kcdrc.org.

Medical

Medicine for Lawyers: A Look at the 
Lumbar Spine
November 8 — Seattle. 5.25 CLE credits. By 
WSTLA; 206-464-1011, seminars@wstla.org.

Miscellaneous

Writing to Win: Results-Oriented 
Writing for Busy Practitioners featuring 
Steven Stark
November 8 — Seattle. 5.25 CLE credits. 
By UW School of Law; 800-CLE-UNIV or 
206-543-0059.

Four Fascinating Jewish Trials that 
Changed History Series — The Dreyfus 
Affair
November 8; December 6 — Seattle. CLE 
credits pending. By WSBA-CLE; 800-945-
WSBA or 206-443-WSBA.

Best of CLE 2006: Encore of Excellence
December 7 — Spokane. CLE credits pend-
ing. By WSBA-CLE; 800-945-WSBA or 206-
443-WSBA.

Best of CLE 2006: Encore of Excellence
December 8 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA. 

Real Property

Environmental and Insurance Issues 
Affecting Real Estate
November 14 — Lynwood. CLE credits 
pending. By WSBA-CLE; 800-945-WSBA or 
206-443-WSBA.

13th Annual Fall Real Estate Conference
December 1 — Seattle. CLE credits pending. 
By WSBA-CLE; 800-945-WSBA or 206-443-
WSBA.

Technology

Cutting Edge Issues in Technology Law
December 7-8 — Seattle. 13.25 CLE credits. 
By Law Seminars International; 800-854-
8009 or 206-567-4490.
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Positions Available

Attorneys: Quality attorney recruitment for 
contract and direct-hire placement, includ-
ing lateral-hire partnership and of-counsel 
positions. We specialize in engagements 
with Puget Sound’s premier law firms of 
large to small/solo membership, corporate 
legal departments, boutique practices, and 
governmental agencies. Please contact 
Law Dawgs, Inc., in confidence, at 206-224-
8269; e-mail seattle@lawdawgs.com; www.
lawdawgs.com.

Quality attorneys sought to fill high-end 
permanent and contract positions in law 
firms and companies throughout Wash-
ington. Contact Legal Ease, LLC by phone, 
425-822-1157; fax, 425-889-2775; e-mail 
legalease@legalease.com; or visit us on the 
web at www.legalease.com.

Minzel and Associates, Inc. is a tempo-
rary- and permanent-placement agency 
for lawyers and paralegals. We are looking 
for quality lawyers and paralegals who 
are willing to work on a contract and/or 
permanent basis for law firms, corpora-
tions, solo practitioners, and government 
agencies. If you are interested, please e-
mail your résumé as a Word attachment 
to resumes@minzel.com. Please visit our 
website at www.minzel.com.

Major, Lindsey & Africa, attorney search 
consultants, was founded in 1982 and now 
has offices in 15 U.S. cities, Hong Kong, and 
London. In the only legal recruiters’ national 
surveys ever conducted, MLA was described 
as being “in a league apart from other legal 
headhunting firms” and was voted “Best 
Legal Search Firm in the U.S.” If you are 
interested in in-house, partner, or associate 
opportunities, please contact our Seattle of-
fice at 206-218-1010, or e-mail your résumé 
to seattle@mlaglobal.com.

Opening for criminal trial attorney: 
Immediate opening for entry-level district 
court criminal trial attorney. Private practice 
available. Salary depending on experience. 
Office located in Port Orchard, WA. Send 
résumé to Timothy Kelly, Crawford, McGil-
liard, Peterson & Yelish, 623 Dwight St., Port 
Orchard, WA, 98366. Fax: 360-876-3970. 

Associate attorney position: Stahancyk, 
Kent, Johnson & Hook, P.C. seeks an associ-
ate attorney for its Vancouver, Washington, 

office. Practice limited to family law and es-
tate planning. At least one year of experience 
in either field preferred. Strong communica-
tion and organizational skills are essential. 
Washington State Bar membership required, 
Oregon Bar membership a plus. Salary plus 
bonus structure, health insurance, and 
401(k) benefits available. Send résumé and 
cover letter to Teresa Foster, Managing At-
torney, SKJ&H, 400 W. 11th St., Vancouver, 
WA 98666. Fax: 360-750-7453.

Paralegal: Palace Law Offices is now hiring 
a workers’ compensation paralegal. Must 
have legal experience in workers’ compensa-
tion with strong computer skills. Full-time 
w/benefits. Send résumé to: Office Manager, 
PO Box 1193, Tacoma, WA 98401.

Immigration attorney: Fast-paced and 
growing Tri-Cities law firm seeks an immi-
gration attorney with a minimum of three 
years’ recent immigration law experience. 
Successful candidates will have experience 
that includes handling business immigra-
tion including PERM cases, family-based 
adjustment of status, naturalization applica-
tions, deportation hearings, and supervision 
of staff. Women, minorities, and attorneys 
from diverse backgrounds are encouraged 
to apply. The Tri-Cities is an area with a high 
concentration of Spanish-speaking clientele, 
and the ability to communicate in Spanish 
is highly desired. Send cover letter, résumé, 
and a writing sample to Firm Administrator, 
OCHOA Lawrence Law Group, PLLC, 7025 
W. Grandridge Blvd., Ste. B1, Kennewick, WA 
99336. OCHOA Lawrence Law Group, PLLC 
is an equal opportunity employer. www.
ochoalawrencelaw.com.

Eisenhower & Carlson, PLLC is currently 
seeking an attorney for its Tacoma office 
with three-plus years of experience in the 
areas of transactional/business law. Ap-
plicants must be detail-oriented and have 
an ability and desire to work as part of a 
team. Eisenhower provides a great firm at-
mosphere where a motivated individual can 
build or expand a transactional/business 
law practice. Please send your cover letter 
and résumé to Executive Director, Eisen-
hower & Carlson, PLLC, 1201 Pacific Ave., 
Ste. 1200, Tacoma, WA 98402.

Employment law partner with por-
table book of business: A highly regarded 
downtown Seattle law firm seeks to add an 
employment law partner-level attorney to 

Northgate (Seattle) office space: One- to 
three-attorney suite, corner offices, nice de-
cor in remodeled professional center, near 
mall and transit center. DSL. Convenient 
client parking. 206-660-4965.

Bellevue downtown office space avail-
able. Just remodeled. Includes conference 
room, large reception area, Internet, phone, 
and fax. Contact Benjamin Carter at 425-
990-5586 or at carterlawfirm@gmail.com.

Downtown Bellevue office space avail-
able: $1,275 per month gets you all this: 
class A, 6th floor, Cascade view full-size 
office, newly carpeted and painted; full-
reception service; two-line phone service; 
DSL service; dedicated fax line and service; 
photocopier use and conference room. 
Share space with congenial six-attorney 
group. Secretarial space also available for 
minimal additional charge. To view space, 
contact Sue at Law Offices of Larry Lehm-
becker, 425-455-3186.

Congenial downtown Seattle law firm 
(business, I.P., tax). Spacious offices, staff 
areas for sublease. Rent includes reception-
ist, conference rooms, law library, kitchen. 
Copiers, fax, DSL Internet also available. 
206-382-2600.

Executive office suites — Bellevue and 
Kirkland. Private suites with skilled re-
ceptionist, conference room. Internet, 
phone, transcription, and other specialized 
services available. Corner Office Inc., 425-
213-6010; www.cornerofficeinc.com.

Downtown Seattle at 520 Pike Tower. 
Large furnished office available for congenial 
solo practitioner. Basic amenities available, 
including high-speed Internet, telephone, 
facsimile, and copier. For additional infor-
mation, ask Michelle at 206-467-6969. 

Two Union Square (Seattle), two office 
spaces available for sublease. Kitchen, 
reception, conference room, and much 
more. Please call for more information, 
206-838-5387. 

Seeking

Partnership interest. Established small 
firm on Seattle’s eastside. Several good 
negligence and med-mal cases pending. 
Furnishings and equipment included. 
Terms negotiable. Call 425-761-2084.
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its practice. This business-law firm has expe-
rienced significant growth in its profits per 
partner-level attorney over the past several 
years. In addition to enjoying financial suc-
cess, the firm’s culture and people are, with-
out a doubt, its most appealing attributes. 
The multidisciplinary firm represents both 
private- and public-sector employers in all 
aspects of employment law and delivers pro-
fessional legal services in traditional areas 
such as litigation, business law, intellectual 
property and patent law, financial planning, 
labor and employment, real estate, public 
finance, and commercial law. There is an 
entrepreneurial spirit throughout the work 
environment. Attorneys here are guided by 
an abiding respect for professional excel-
lence and collegiality. Candidates must have 
at least 10 years of experience and a portable 
book of business. Experience in both trans-
actional (e.g., development/evaluation/au-
dits of personnel policies and procedures, 
advice on termination, disability, ADA, 
etc.) and litigation (defense of employers 
against claims of discrimination, harass-
ment, constructive discharge, wrongful 
discharge, unemployment compensation, 
and breach of contract) with emphasis in 
either. All candidates must be members of 
the WSBA. The successful candidate will 
have a significant interest in cross-selling, 
the ability to handle additional work-
flow/referrals from other partners, and be 
an energetic and dynamic individual with 
strong leadership skills. For immediate and 
serious consideration, contact Jean Seidler 
Thompson, Esq., Director of Attorney 
Placement, in confidence at 206-224-8269 
or JT@QPQLegal.com at Quid Pro Quo, At-
torney Search Consultants. All inquiries are 
held in the strictest confidence. Please visit 
our website at www.QPQLegal.com.

Attorney representing financial institu-
tions: Quid Pro Quo, Attorney Search Con-
sultants, is currently representing a mid-size 
law firm with its search for a financial insti-
tutions partner-level transactional or litiga-
tion attorney to join its flourishing financial 
institutions practice group in Seattle. This 
firm provides a unique opportunity for a 
motivated attorney desiring an attractive 
platform to enhance and build his or her 
practice and client base. This well-estab-
lished firm has provided sophisticated legal 
advice for over 20 years to a wide range of 
financial institutions, including banks, credit 
unions, and securities firms. This firm man-
ages complex transactions and cases, and 

its clients include Fortune 500 companies. 
Candidates must have a minimum of 10 
years of experience in financial-institutions 
litigation or transactional work. A substan-
tial portfolio and client following is required. 
Transactional attorney candidates must 
have a practice focused on representation 
of financial institutions, including banks, 
credit unions, or securities firms. Expertise 
should include a combination of corporate 
governance and transactions (new bank for-
mations, bank mergers, stock offerings, etc.), 
lending and structured finance, regulatory 
interventions, loan workouts, and bank-
ruptcy. Litigation candidates’ experience 
representing financial institutions should 
include lender liability, secured transactions, 
creditor-debtor law, and bankruptcy. All 
candidates must be members of the WSBA. 
The firm offers an attractive and competi-
tive compensation package. For immediate 
and serious consideration, contact Jean 
Seidler Thompson, Esq., Director of Attorney 
Placement, in confidence at 206-224-8269 
or JT@QPQLegal.com at Quid Pro Quo, At-
torney Search Consultants. All inquiries are 
held in the strictest confidence. Please visit 
our website at www.QPQLegal.com. 

Carney Badley Spellman, P.S. seeks an 
exceptional litigation associate, minimum 
four years’ litigation experience, products 
liability defense experience preferred. 
Ideal candidate will have strong academic 
and legal background, excellent research 
and writing abilities, experience with de-
positions and discovery, and motion and 
trial practice. Carney Badley Spellman is 
an AV-rated law firm that was named one of 
Puget Sound’s Best Places to Work in 2005 
by Seattle Magazine. Please send or e-mail 
your cover letter and résumé to Deborah 
Dillard, Legal Administrator, Carney Badley 
Spellman, 701 Fifth Ave., #5800, Seattle, WA 
98104; dillard@carneylaw.com. 

Attorney with minimum two years’ 
experience. Are you ready for the next 
step in your legal profession? We’ll keep 
you going. Support our eight partners in a 
variety of practice areas including real es-
tate, business, estate planning, family law, 
litigation, some plaintive personal-injury 
work, medical malpractice, municipal law, 
and guardianships. Come to S. King County 
to balance quality legal work, quality client 
service, and quality family time with our 58 
years of practice. E-mail letter of interest 
and résumé to rbf@curranmendoza.com.
 

Attorney with minimum eight years of 
experience. Come join the S. King County 
lifestyle. An established general practice 
firm with 58 years’ history seeks eight years 
of professional experience — predomi-
nantly in the business and real estate areas. 
Balance quality work — balance quality 
play — inside and outside our offices. Em-
ploy your skills. Enjoy your environment. 
E-mail letter of interest and résumé to 
rbf@curranmendoza.com.

Downtown Seattle litigation boutique 
seeks senior associate with a minimum 
of five years of experience in insurance-
related litigation. Lateral junior partners 
with requisite experience also considered. 
The successful candidate must possess 
exceptional legal writing and oral advocacy 
skills, with significant deposition, summary 
judgment, and trial practice. Knowledge 
of federal jurisdiction and practice is also 
required. The successful candidate will be 
expected to efficiently handle discovery and 
trial preparation under the guidance of the 
managing partner. In return, the successful 
candidate will be part of a growing firm 
with a professional and collegial culture. 
Successful and performing candidates will 
also be presented with the opportunity to 
advance to non-equity and equity partner 
status. Competitive salary and benefit pack-
age provided. To be part of this elite team, 
please direct résumé, two writing samples 
— authored solely by the candidate — and a 
statement of litigation experience to WSBA 
Blind Box #678, WSBA, 2101 Fourth Ave., Ste. 
400, Seattle, WA 98121-2330.

Settlement/mediation-oriented family 
law firm seeks full-time paralegal/legal 
assistant with two-plus years’ experience 
and clear skills in helping clients address 
emotional and legal issues. Requirements 
are: excellent interpersonal, organizational, 
computer, drafting, and editing skills. The 
candidate will schedule and confirm mo-
tions, issue billings and pay invoices through 
PROLAW, scan and store documents, and 
process mail for one attorney. Salary is 
DOE. Benefits are generous. Send résumé 
to legaljoboffer@hotmail.com.

Mid-size law firm looking for an associ-
ate licensed to practice in either Oregon 
or Washington. Workers’-compensation 
experience preferred. Please send résumé 
to WSBA Blind Box #676, 2101 Fourth Ave., 
Ste. 400, Seattle, WA 98121-2330.
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To Place a Classified Ad

Rates: WSBA members: $40/first 25 words; $0.50 each additional word. 
Nonmembers: $50/first 25 words; $1 each additional word. Blind-box number 
service: $12 (responses will be forwarded). Advance payment required; we 
regret that we are unable to bill for classified ads. Payment may be made by 
check (payable to WSBA), Master Card, or Visa.

Deadline: Text and payment must be received (not postmarked) by the first day of 
each month for the issue following, e.g., December 1 for the January issue. No 
cancellations after the deadline. Mail to: 

WSBA Bar News Classifieds
2101 Fourth Ave., Ste. 400
Seattle, WA 98121-2330

Qualifying experience for positions available: State and federal law allow 
minimum, but prohibit maximum, qualifying experience. No ranges (e.g., “5-10 
years”). If you have questions, please contact Dené Canter at 206-727-8213 or 
classifieds@wsba.org.

The State of Washington’s Department of 
Health, Health Professions Quality Assur-
ance Division, is seeking qualified attorneys 
to fill new staff attorney positions (Hearings 
Examiner 3) with its Legal Services Unit. 
Interested members of the Bar should con-
tact Debi Young at 360-236-4719 or Donna 
Thorson at 360-236-4720 for additional 
information.

Would you like to practice business law 
in a community where there is significant 
growth and opportunity? Do you want to 
be part of an established law firm with a 
reputation for providing high-quality service 
and expertise? We are seeking the “best of 
the best” to participate in the firm’s growth, 
direction, and leadership. Landerholm, 
Memovich, Lansverk, & Whitesides, P.S. is a 
17-attorney firm that is looking for a highly 
capable attorney with at least five years’ 
business law experience to join our thriving 
business practice. Located in Vancouver, 
Washington, we are the largest law firm in 
Southwest Washington, which is an area 
that offers a superior quality of life, excellent 
schools, affordable housing, and numerous 
opportunities for community involvement. 
Vancouver is the fastest-growing city in 
the state and is part of the fastest-growing 
county in the Northwest. With that growth, 
there are excellent opportunities for intellec-
tual, financial, and organizational advance-

ment. Résumés should be sent to rhonda.
kates@landerholm.com, or to Director of 
Operations, Landerholm, Memovich, et al, 
805 Broadway St., Ste. 1000, Vancouver, WA 
98660.

Seattle Divorce Services, a family-law 
firm located in the Ballard area of Seattle, 
seeks an experienced family law associate 
attorney. Minimum three years’ family law 
experience required. Please send résumé 
and cover letter to Human Resources, Seattle 
Divorce Services, 8015 15th Ave. NW, Seattle, 
WA 98117, or e-mail tamara@seattledivorce-
services.com. No calls, please.

Business/tax/T&E position: The Tacoma 
office of Gordon Thomas Honeywell is seek-
ing a tax associate to join its business/tax 
law group. We are looking for an attorney 
with two-plus years’ experience in transac-
tional matters, and research, writing, and 
analytical skills. The qualified associate will 
possess good client-management skills and 
have the ability to identify and solve a wide 
variety of complex tax issues involving part-
nerships, closely held corporations/busi-
nesses, mergers and acquisitions, real estate, 
and individual taxation. Business law experi-
ence is a plus. The successful candidate will 
primarily work with the business/tax law 
group, but a portion of time will be devoted 
to the trust and estates practice group acting 

as a liaison when it comes to tax planning 
and business succession issues. Our firm 
values work ethic and client management. 
We have a tradition of hiring associates who 
possess these qualities, and our associates 
join our team with the expectation of be-
coming a partner within a relatively short 
time period. If working with a talented group 
of attorneys at one of the 10 largest firms 
in the Puget Sound area is what you are 
looking for, send your résumé, cover letter, 
writing sample (preferably tax-focused), and 
transcripts to Brad Maxa, 1201 Pacific Ave., 
Ste. 2100, Tacoma, WA 98402.

The Puyallup Tribe of Indians seeks ap-
plicants for two attorney positions in its in-
house legal department. Environmental law 
attorney works with the Tribe’s environmen-
tal department and other departments of 
the Tribal government on a variety of issues 
involving Tribal, federal, and state environ-
mental laws, natural resource and habitat 
protection, and water law. General attorney 
advises and represents various departments 
of the Tribal government on a variety of is-
sues, including drafting and interpretation 
of tribal laws, litigation in various court 
systems, negotiations, research, compli-
ance with federal laws, contract review and 
interpretation, and administrative law mat-
ters. Contact the Puyallup Tribe of Indians, 
Human Resources Department, 3009 E. 
Portland Ave., Tacoma, WA 98404.

Litigation associate. Growing, fast-paced, 
five-attorney AV-rated downtown Seattle 
law firm with varied practice emphasizing 
complex commercial litigation seeks senior 
litigation associate. Successful candidates 
will have six or more years of civil/com-
mercial litigation experience, strong writing 
and research abilities, possess initiative and 
case management skills, have in-court expe-
rience, and be computer-savvy. Salary and 
benefits DOE. Interested candidates should 
send the following in PDF: current résumé 
with professional references, and two recent 
writing samples — one legal research memo-
randum and one brief. Applications will be 
kept confidential. Materials should be sent 
to smallav-ratedfirm@speakeasy.net.

Schroeter Goldmark & Bender is seek-
ing to fill a rare opening for an associate 
lawyer. We are committed to excellence in 
representing plaintiffs in individual and 
class-action lawsuits. We are looking for 
someone who shares our vision of the prac-
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tice of law. Applicants should have at least 
three years’ litigation experience, a strong 
academic background, excellent research 
and writing skills, a demonstrated ability 
to become a successful trial lawyer, and a 
commitment to social justice. Applicants 
should submit their cover letter and résumé 
by e-mail to garbin@sgb-law.com or by mail 
to Janie Garbin SGB, 810 Third Ave., Ste. 500, 
Seattle, WA 98104.

Small Spokane law firm looking for an 
attorney to work in the areas of estate 
planning, probate, and Medicaid planning. 
WSBA Blind Box #670, 2101 Fourth Ave., Ste. 
400, Seattle, WA 98121-2330.

Services

Minzel and Associates, Inc. is a tempo-
rary- and permanent-placement agency for 
lawyers and paralegals. We provide highly 
qualified attorneys and paralegals on a 
contract and/or permanent basis to law 
firms, corporations, solo practitioners, and 
government agencies. For more informa-
tion, please call us at 206-328-5100 or e-mail 
mail@minzel.com.

Don’t let your client’s message get lost 
in translation! Flores & Associates has 
been serving the legal community since 
1993, providing complete and accurate 
Spanish interpretation/translation for 
depositions, hearings, transcriptions, 
documentation, meetings, conferences, etc. 
Contact us at 206-526-1961 or via e-mail at 
interpreters@aol.com. Certified by the U.S. 
Courts, Washington State, and DSHS. 

Legal malpractice expert witness. Wash-
ington state attorney, licensed 29 years. 
Extensive experience in litigation, appellate 
practice, legal ethics, law-firm management, 
and general Washington state law. Also 
available in other types of cases requiring 
expert legal testimony. Sam Pemberton 
979-289-9076.

Attorney Investigative Services, Inc. (WA 
#2399) is a private investigative agency 
utilizing former law enforcement person-
nel, specializing in serving law firms and 
attorneys. With training and experience that 
is unmatched, AIS is a full-service agency 
that can handle all your case preparation 
and investigative needs. See us on the web 
at www.ais-seattle.com, or call us at 425-
837-0229.

Contract attorney available for research, 
document review, and brief writing for mo-
tions and appeals. Top academic credentials, 
law review, judicial clerkship, and 15 years’ 
experience. Joan Roth McCabe, 206-784-
1016, jlrmcc@yahoo.com.

Contract attorney helps you maintain 
productivity. LLM in taxation, two-plus 
years’ experience, reasonable rates, avail-
able for research and writing projects large 
and small. Andrew Jerome. 425-284-2933 or 
aj@arj-law.com.

Experienced brief and motion writer 
available as contract attorney. Fifteen 
years’ litigation experience, including trial 
preparation. Short deadlines OK. Reason-
able rates. Lynne Wilson, 206-328-0224, 
lynnewilso@aol.com.

Hard-working contract attorney helps 
you meet your deadlines. WSBA mem-
ber with 25 years of experience con-
ducts legal research and writing for 
attorneys, using UW Law Library and 
LEXIS online resources. I draft trial and 
appellate briefs, motions, and memos. 
Elizabeth Dash Bottman, 206-526-5777, 
bjelizabeth@qwest.net.

Contract attorney: All aspects of litigation 
and appeals, including research. Former 
name partner in boutique litigation firm. 
Fourteen-plus years’ experience. Have 
conducted numerous civil jury trials, 
including complex litigation. Reasonable 
rates; variable per type of work. Pete Fabish, 
206-545-4818.

Mediation and arbitration services: Or-
egon and Washington. O.M. (Met) Wilson 
Jr. Wilson Dispute Resolution, 1211 SW 5th 
Ave., Ste. 2950, Portland, OR 977204. Tel.: 
503-972-5090. E-mail: met@wilsonadr.com. 
Web: www.wilsonadr.com.

Accounting and auditing services: Former 
WSBA audit manager. Expert on IOLTA 
accounting, QuickBooks, and time-slips 
knowledge. Fifteen years of accounting 
and auditing experience. Contact Rebecca 
Thomas at 425-205-1193.

Hawaii All Islands Real Estate: W. Anton 
Berhalter (WSBA No. 11310, HRS-65566) 
offers his services for all Hawaii real-estate 
needs. Real estate purchase, sale, manage-
ment, rentals, and evaluations. Contact 

Walt Berhalter, J.D., CLU, MBA, RS, Sales 
Manager, Century 21 All Islands, PO Box 
487, 3254 Waikomo Rd., Koloa, HI 96756. 
E-mail, walt.berhalter@hawaiimoves.
com. Web, www.hawaiimoves.com. Direct, 
808-240-2496; fax, 808-742-9293; cell, 808-
651-9732.

Medical malpractice expert witnesses. 
We have thousands of board-certified 
doctor experts in active practice. Fast, 
easy, flat-rate referrals. Your satisfaction 
guaranteed! Also, case reviews by veteran 
MD specialists for a low flat fee. Med-mal 
EXPERTS, www.medmalexperts.com, 888-
521-3601.

Bad-faith expert witness. Former insur-
ance claims adjuster and defense attorney, 
over 20 years’ combined experience. JD, 
CPCU and ARM. Dave Huss, 425-776-
7386. 

Oregon accident? Unable to settle the 
case? Associate an experienced Oregon 
trial attorney to litigate the case and 
share the fee (proportionate to services). 
OTLA member, references available, see 
Martindale, AV-rated. Zach Zabinsky, 503-
223-8517.

Tax attorneys (both with LLM) available 
for contract and referrals. Estate planning, 
business planning, employee benefits, and 
more. Free consultations. Please call 206-
529-5143.

IBA, the Pacific Northwest’s oldest business 
brokerage firm, sells privately held compa-
nies and family-owned businesses. We are 
professional negotiators/facilitators with 
more than 4,000 completed transactions. 
Please contact us if we can be of assistance 
to you or any of your clients at 800-218-4422 
or www.ibainc.com.

Experienced freelance personal-injury 
paralegal available for settlement demand 
preparation, case management, litigation 
support, and notary service. Tamara Mor-
gan, 206-235-1557, tamaramorgan@cs.
com.

Freelance paralegal with nine years’ PI 
experience looking to expand current 
clientele. Specializing in independent file 
management, demand preparation, and 
everything in between. Amy Jo Pearson, 
amy_jo@hughes.net or 425-754-4942.

sgb-law.com
mailto:mail@minzel.com
mailto:interpreters@aol.com
www.ais
-seattle.com
mailto:jlrmcc@yahoo.com
arj-law.com
mailto:lynnewilso@aol.com
mailto:bjelizabeth@qwest.net
mailto:met@wilsonadr.com
www.wilsonadr.com
mailto:walt.berhalter@hawaiimoves.com
mailto:walt.berhalter@hawaiimoves.com
www.hawaiimoves.com
www.medmalexperts.com
www.ibainc.com
mailto:tamaramorgan@cs.com
mailto:tamaramorgan@cs.com
mailto:amy_jo@hughes.net


64    WASHINGTON STATE BAR NEWS • NOVEMBER 2006



NOVEMBER 2006 • WASHINGTON STATE BAR NEWS    C    

FBD_BN_OpenDoors_Nov06.fh11 4/4/06 5:21 PM Page 1 

1621 114th Avenue SE, Suite 210  |  Bellevue, WA 98004  |  425.451.1995  |  www.foxbowmanduarte.com

A good DUI defense lawyer
can open a lot of doors.

We’re driven to succeed.

The nation’s toughest DUI laws demand the toughest DUI lawyers.

Washington’s strict DUI laws can have a
devastating effect on lives, even for first time
offenders. That’s why anyone accused of a DUI
needs the most tenacious and innovative
defense lawyer around. At Fox Bowman Duarte,
we’ve successfully defended thousands of DUI
cases. And our six lawyers have accumulated
more than 75 years of DUI litigation experience.
Fox Bowman Duarte. Put your clients in the
best of hands. Ours.
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CNA is a service mark and trade name registered with the U.S. Patent and trademark Office. The program referenced herein is underwritten 
by one or more of the CNA companies. Copyright 2004.

CNA understands the potential risks lawyers face every day.  Since 1961, our

Lawyers Professional Liability Program has helped firms manage risk with a

full range of insurance products, programs and services, and vigorous legal

defense when it’s needed. As part of an insurance organization with over $60

billion in assets and an “A” rating from A.M. Best, we have the financial

strength you can count on.

See how we can protect your firm by contacting USI Northwest
at 800-422-4710.

125,000 lawyers are expert
witnesses to our reputation.

We’re the
nation’s largest

provider of 
legal liability

protection.

www.lawyersinsurance.com

Only USI can offer you the benefits of WSBA-sponsored
professional liability insurance. We are dedicated to handling the
professional insurance needs of Washington State lawyers.


