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Editor’s Note
The WSBA’s Official Members’ Magazine

Technicalities of
Token Technology

T

he cover story of this issue is an in-depth interview
with Washington Supreme Court Chief Justice
Steven González, the first person of color in this
role, by Lakewood Municipal Court Judge Lisa H.
Mansfield. The piece covers a range of significant
topics, including the importance of diversity among judges, the
potential for lasting effects of COVID-19 on the judicial system
(many of them good), the digital divide, politics and the court,
access to justice, and much more. Read the interview on page 38.
The first time I really heard about
blockchain and Bitcoin was several years
ago when a friend told me I should buy
Kirsten Abel is the
editor of Washington
in. I did, but I was so skeptical that I only
State Bar News and
invested $10. I now own approximately
can be reached at
1/2,000 of one bitcoin. Each bitcoin
kirstena@wsba.org.
is currently worth about $56,000 (my
friend was right about investing), and my
investment is worth $28.
The first time I read about and started
to understand non-fungible tokens
(NFTs), which are sort of a combination of
blockchain technology and smart contracts,
was in a New York Times article about
NFTs—an article that the columnist then
ON THE COVER
sold as an NFT for just over half a million
Photo courtesy of
Legislative Support
dollars.1 Other bizarre things that have
Services
sold as NFTs include a video of a man
setting fire to a Banksy print and a suite
of GIFs released by Taco Bell.2 Despite
some lingering skepticism around the staying power of NFTs, it is
indisputable that they have allowed digital artists, celebrities, and
others to capitalize on their work in a totally new way.
NFTs also present some interesting legal issues. This is where
two Washington attorneys, David Sheldon and Leron Vandsburger,
come in. On page 32 of this issue, they cover what it actually
means to buy an NFT, what rights are transferred, and what legal
professionals should know before talking to a client about whether
to get into NFTs. It is a fascinating article for both believers and
skeptics.
Other articles include a look at three major developments
to intellectual property law (page 28), an ethics column on the
terminology section of the RPCs (page 16), and tips on writing
an effective supplemental authorities letter to an appellate court
(page 22).
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News From Oregon
As the WSBA and its sub-entities become more political—maybe
even too political—the recent decision in Crowe v. Oregon State
Bar may wake up our leaders to take a more moderate tone, one
that does not leave a court with no option but to make the WSBA
voluntary. Maybe snowballs are beginning to melt in hell after all.
Inez Petersen
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CALLOUT TO READERS
Seeking
New Legal
Professionals

Member
Responses
Needed

In collaboration
with members from
the Washington Young
Lawyers Committee,
Bar News is developing
a new column in which
experienced practitioners answer questions
from those new to the
practice of law.
Submit your question to
wabarnews@wsba.org or
here: https://forms.gle/
EppGqbiUU6XcE7vC8.

Have you noticed any
changes in the way that
legal professionals and/
or the practice of law
are perceived by those
outside the practice
of law (e.g., clients,
friends and family,
the media) since you
have been practicing
and, if so, what are
those changes? Send
your response to
wabarnews@wsba.org.
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Washington State Bar News relies on submissions from WSBA members
and members of the public that are of interest to readers. Articles
should not have been submitted to any other publications and become
the property of the WSBA. Articles typically run 1,000–2,500 words.
Citations should be incorporated into the body of the article and be
minimal. Please include a brief author’s biography, with contact info,
at the end of the article. High-resolution graphics and photographs
(preferably 1 MB in size) are requested. Authors should provide a highresolution digital photo of themselves with their submission. Send articles
to w
 abarnews@wsba.org. The editor reserves the right to edit articles as
deemed appropriate. The editorial team may work with the writer, and
the editor may provide additional proofs to the author for review.

Washington State Bar News Advertising
To purchase Display Ads, Announcements, and Professionals,
and to receive a media kit, contact Ronnie Jacko, LLM Publications,
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SPEEDING TICKET?
TRAFFIC INFRACTION?
CRIMINAL MISDEMEANOR?

There’s More on the Blog

NWSidebar
THE VOICES

Keep it off your record,
Keep insurance costs down

Jeannie P. Mucklestone, P.S. INC.
PO BOX 565
Medina, Washington 98039

(206) 623-3343
jeannie@mucklestone.com
www.mucklestone.com
•
•
•
•

Successful Results
Extensive experience
Former Judge Pro Tem in King County
Featured in Vogue magazine as a top
lawyer for women in Washington
• Front page of Seattle Times
• “Drivers fighting tickets and winning”
credit cards
cards accepted
• All credit
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Washington Legislative Recap: 2021 Session
Summary for Legal Professionals
On April 25, the Washington State Legislature closed its unprecedented 2021
Regular Session, capping 105 days in Olympia that for the first time was also
conducted nearly entirely virtually. Despite a few technical glitches and
Zoom missteps, that have become commonplace during pandemic life, the
session went surprisingly smoothly and WSBA Legislative Affairs was busy
throughout, monitoring hundreds of bills that are of interest to lawyers and […]
nwsidebar.wsba.org

The History and Mechanics
of Qualified Immunity and
Police Accountability

Positive Report Card for
Washington’s First Remote Bar
Exam — What Happens Next?

Among the many issues at the center of
debates over police-involved killings,
particularly killings of people of color, few
are as impactful as qualified immunity. But
for as often as qualified immunity is pulled
into wider debates, the concept itself is
idiosyncratic and opaque, perhaps even
among legal professionals. It is not a […]

Anxieties were running higher than
normal ahead of the winter 2021 Washington State Bar Exam that for the first
time in the state was conducted remotely.
However, with that inaugural remote bar
exam now over and the results tabulated,
the diagnosis from test-takers, faculty, and
WSBA staff has been positive, almost […]

nwsidebar.wsba.org

nwsidebar.wsba.org
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The Bar in Brief

A NOTE FROM THE WSBA EXECUTIVE DIRECTOR

Examining the Bar
Exam: Exploring
Alternative Models
For Licensing

E

very licensed legal professional has some version
of the same tale. I vividly remember taking the
multistate exam in Washington, D.C., and the allessay exam in Washington state at the Meydenbauer
Center. I also remember being so wiped at the end
of the exam that I drove onto a freeway off-ramp and
narrowly avoided a significant car accident! I’m sure you, too, have
vivid, visceral memories about sitting for and overcoming that final
barrier for licensure: the bar exam.
It’s a legal-profession rite of passage that for decades has gone
largely unchanged and unchallenged. We are bonded by the ghost
of stress hormones and endorphins surrounding the bar exam
experience, right down to a shared remembrance of the general
milieu—sitting for hours in a hushed and frantic conference room,
elbow to elbow (or nearly so) with other hopeful future colleagues.
However, something remarkable happened last year, and for the
first time in the history of the WSBA, two groups of new admittees
will have quite a different tale to tell regarding their path to
licensure. Due to COVID-19 health regulations and in recognition of
the extraordinary circumstances facing applicants, the Washington
Supreme Court authorized diploma privilege for most bar applicants
signed up for the summer 2020 bar exams (meaning those who
earned a J.D. from an accredited institution did not have to take an
exam to become licensed). As pandemic conditions continued, and
with the National Conference of Bar Examiners offering a remote

Terra Nevitt
WSBA Executive
Director
Nevitt can be reached
at terran@wsba.org
or 206-727-8282.

option for administering the Uniform Bar
Exam (UBE), the court authorized another
first for the winter 2021 exam: online
administration for all applicants.
Whew—let me tell you, there has been
an immense range of emotions and opinions about both of these court decisions.
During my time at the state Bar, this is the
topic that seems to have garnered the most
spontaneous feedback from members. It’s
touched a real nerve. On the one hand,
competency of licensees is a huge concern;
on the other, questions abound about the
efficacy and equity of the exam.
In recognition of these questions, the
Washington Supreme Court recently
convened a Bar Licensure Task Force to
evaluate current requirements for licensing lawyers and to consider whether the
court should consider alternatives. The
task force, with representatives from
law schools and the WSBA, among many
others, will look at the history of the bar
exam and recent national studies, including a comprehensive report by the National
Conference of Bar Examiners.2
While the court makes the ultimate
decision about licensure requirements, we
at the WSBA have the responsibility for
carrying out those rules—and this is the
unique vantage point from which I want to
share my perspective about the bar exam
and other admissions processes.
Personally, I want to support the
success of every single person who aspires
to join the legal community in Washington.
Professionally, my priorities for the
admissions process are twofold: First, the
state Bar must uphold the court’s rules
with consistency, equity, and integrity; and
second, we must advocate for change when
we identify admissions requirements and
processes that are inequitable, ineffective,

D I D YO U K N O W ?
Washington State Bar Association’s Bar Exam Fast Facts
» The WSBA administers three

» 2021 bar exams by the numbers:

» When Washington shifted away

» Odd items candidates have tried

separate legal licensing (“bar”) exams, offered during the same time
period each summer and winter:
the Lawyer Bar Exam, the Limited
Practice Officer (LPO) Bar Exam,
and the Limited License Legal
Technician (LLLT) Bar Exam.

•

from its state-specific exam and began administering the Uniform Bar
Exam for lawyer applicants: 2013.
» Number of staff required on site
to administer an in-person bar
exam: 12-15 Bar employees and 3540 proctors.

to bring into the exam room in the
recent past: lucky Troll dolls, rocks,
pens/pencils, and shirts.
» Biggest disruption to an exam:
Nisqually Earthquake in February
2001.
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•

Winter: 209 lawyer applicants,
41 LPO applicants, and 17 LLLT
applicants.1
Summer (registered as of early
May): 752 lawyer applicants, 77
LPO applicants, and 37 LLLT
applicants.

SIDEBAR
Lessons from the State’s
First Remote Bar Exam
Due to COVID-19 health guidelines, the
Washington Supreme Court—for the first time
ever—authorized remote administration for
the winter 2021 legal licensing exams. Many
members and law students raised important questions about the remote platform,
including equity concerns related to the use
of facial-recognition software and AI-assisted
proctoring. The WSBA shared these concerns
and worked to make the process as smooth
as possible for all exam takers. How did it
go? In a post-exam survey, only 28 percent
of lawyer applicants said they would prefer
to take the exam in person if they had to do
it again. On a scale of 1 to 10, with 10 being
a great experience, 67 percent scored the
remote environment between 7 and 10 (the
mode was 9). Feedback from exam-takers
characterized the experience as “positive”
and “well managed.” The WSBA will continue
to look for lessons learned as we prepare for
the summer 2021 exam, which will also be
remotely administered.

or simply outdated.
I’m not saying I have the answers,
but I am encouraged that we are asking
the questions. As the court’s task force
progresses, we at the WSBA will be
on hand to provide information and
experience from a century’s worth of
admissions regulation. We will firmly
support the task force’s efforts to “assess
disproportionate impacts on examinees of
color and first generation examinees,” as
put forth in its charter. We will support our
Board of Governors’ efforts to reach out to
members to listen and gather feedback as
widely as possible.3
And, ultimately, when the task force
wraps up its work in December 2022, we
at the state Bar will be ready to continue
to implement the court’s decisions with
fidelity, integrity, and equity.
NOTES
1. See page 27 for the winter 2021 bar exam
pass list.
2. https://testingtaskforce.org/.
3. www.wsba.org/about-wsba/who-we-are/
board-of-governors/resolutions.
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President’s Corner

A Glimpse Into
Our Future
(and New Normal)

I

n April, I experienced for the first time what I had
envisioned—and had been eagerly looking forward
to—during my WSBA presidency: an in-person Board of
Governors meeting. Now, to be sure, “in person” looked and
felt much different than in the past but, for the first time in
more than a year, a small group of us gathered in the same
room to conduct the Bar’s business and to commune. The meeting
was actually a hybrid, with people from all over the state able to
fully participate remotely; accordingly, it was a unique opportunity
for me to reflect on the best of both environments—remote and
in-person—and what lessons will emerge to become the “new
normal” for the WSBA moving forward.
First and foremost, I want to acknowledge that any gathering
during a time of pandemic comes with a priority on health and
safety. The April meeting was held in my original hometown of
Spokane, and a few governors from across the state traveled while
other governors participated by Zoom. Much effort went into planning and making sure that all health protocols were respected so
participants felt comfortable and safe. The governors and participants who attended in person took their temperature each day, socially distanced, and wore masks during the meetings. Conference
rooms were disinfected and cleaned before and after meetings and
meals. The hotel offered to suspend housekeeping services during
the stay in order to reduce risk and exposure to their guests. Meals
were plated or boxed instead of the traditional buffet fare.
Even with these strict protocols and varied access points to the
meeting, the Board of Governors discussed and took action on many
important issues, including proposed amendments to the Rules
for Discipline and Incapacity, a resolution that calls for review and
possible change to the format and content of the bar exam to ensure
ethical/competent licensees and to eliminate discriminatory effects
on examinees of color and first-generation examinees, approval of a
reforecast fiscal year 2021 budget, and long-range planning. It was
a weighty agenda, and we had presenters and commenters contributing from all parts of the state (and outside the state, in some
instances).
At the same time, because some of us were physically present in
Spokane, we were able to conduct “business” that is truly best done
in person—the business of connecting with the local community.
At the invitation of Gonzaga University School of Law Dean Jacob
H. Rooksby, WSBA Treasurer and District 4 Governor Dan Clark,
and I visited the law school campus prior to the meeting to toast
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Kyle Sciuchetti
WSBA President
Sciuchetti is a
partner of Miller Nash
Graham & Dunn LLP,
where he serves as
outside counsel for
businesses.
President Sciuchetti
appreciates hearing
from you. Please
send your comments
to kyle.s@board.
wsba.org.

Gonzaga’s law school building on its 21st
birthday. Former Governor Paul Swegle
and current Governor Hunter Abell met
with Dean Rooksby and Assistant Dean
Laurie Powers about a WSBA rural-practice
support program (which the Board voted to
approve the next day). During the meeting,
we were able to present several well-deserved awards and commendations to local
lawyers. I was honored to recognize former
U.S. attorney and current Spokane City
Attorney Mike Ormsby as a Local Hero for
his civic involvement and service to his legal
community; and we had representatives in
attendance from the Spokane County Bar
who have done incredible work to condemn
systemic racism and educate and support
colleagues to take action toward a fairer and
more equitable justice system.
It was wonderful to congratulate and
thank these people face to face (after more
than a year of virtual treatment of such ceremonies). And it felt gratifying to conduct
business so effectively and accessibly for
all participants, no matter their ability to
travel. Prior to the pandemic, the WSBA
struggled technologically with conference
calls and remote participation. It was hard
to hear members on the phone and, more
often than not, microphone interference
and ear-splitting feedback interrupted and
delayed meetings. As a result, many volunteers felt that in-person attendance was the
only way to meaningfully participate in the
discussion. For volunteers from the north,
south, or east sides of the state, that meant
devoting a half-day or more to travel for a
one- or two-hour meeting.
Today, more than a year into the pandemic, the WSBA has embraced new technology
that allows meeting attendees to participate
virtually and almost seamlessly, despite the
occasional frozen screen or dropped call.
With personal laptops and headphones, the
Board of Governors has learned to integrate
a virtual and in-person experience that may
eventually become our new normal. In my
opinion, gone are the days when in-person
meetings are the only practicable option.
That is the silver lining of COVID-19, and
that is a major breakthrough that we will
carry forward as the “new normal.”
Expanding out to the larger legal system,
the WSBA is no different than our local
and national courts in respect to major
adaptations in this new world. Virtual court

hearings and depositions with virtual court
reporters have changed the way we practice.
Some courts are ordering the modification
of subpoenas to require depositions to be
conducted remotely,1 and parties are finding
that virtual depositions no longer require
the deponent to travel more than 100 miles
(or at all) to comply with the Federal Rules
of Civil Procedure.2 Jury selection has been
moved to fairgrounds and exposition facilities to ensure proper distancing, and some
states are allowing courts to re-summon
previously summoned jurors where there is
an unanticipated shortage of jurors. Grand
jury proceedings are being conducted by
video conference. Judges sit behind plexiglass panels with face shields and masks for
trials and hearings that must take place in
person. Some courts have been using audio
systems with headsets that allow clients and
attorneys to speak with each other without
having to shout due to social distancing.
Health surveys and temperature checks are
required of attorneys and clients before entering. Some courts are even renting parking
lots so that members of the public don’t
have to use public transit.
The whole state has adapted, and
in many ways I am proud of what the
state Bar, our courts, and the entire legal
community has done—quickly, sometimes
messily, but always with the best intent—to
keep the wheels of justice turning.
With the passage of time and the
increased availability of vaccines, we hope
that temperature checks, masks, and social
distancing will start to fade. If our April
Board meeting is any indicator, however,
some new ways of doing business are here
to stay: virtual access, improved communication technology, face-to-face events
focused on relationship building and
human interaction, and a greater sense of
precaution for health and well-being. Our
hybrid Board of Governors meetings will
become the new normal for a while. And,
with any luck, the new normal for the legal
profession—now and in the future.
NOTES
1. In re Newbrook Shipping Corp., No. MC JKB-200150, 2020 WL 6451939 at *4 (D .Md. Nov. 3,
2020).
2. Int’l Seaway Trading Corp. v. Target Corp. No.
0:20-MC-00086-NEB-KMM, 2021 WL 672990 at
*5 (D. Minn. Feb. 22, 2021).
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Treasurer’s Report

A Positive Reforecast
and Looking to 2022

F

irst, I hope that everyone is staying safe and healthy
during this terrible pandemic. It’s a busy time of
year, at least in terms of WSBA budgeting. We have
just wrapped up our reforecast for the current fiscal
year while launching into planning for the next. I
have good news to report on both efforts, as well as
highlighting some of the Board of Governors’ considerations as it
looks at long-term planning

CURRENT AND FUTURE BUDGETS

The “reforecast” is what we do mid-fiscal year to compare
budgeted revenues and expenditures in each cost center with
actual revenues and expenditures. I reported in this column last
month that we expected the reforecast for fiscal year 2021 to result
in no significant negative deviations. That was, indeed, the case
as the Board of Governors approved the reforecast budget at its
April meeting; in fact, the reforecast yielded a positive $88,670
variance to the General Fund from the original budget. The
most noticeable change in the reforecast was to the Continuing
Legal Education Fund, which has been hit particularly hard by
COVID-19 repercussions. However, because the CLE Fund is
typically revenue-generating, it has built a healthy reserve for
situations such as this.
The positive variance in the General Fund is the result
of purposeful and vigilant shifts in expenditures as we have
navigated many unknowns during the pandemic. For me, the best
news is that we were actually able to capitalize on some of those
savings during the reforecast process to add a full-time member
wellness clinician to the WSBA’s staff. This reflects the Board’s
commitment to implementing national best standards to keep
our members healthy and at full capacity to serve clients. An
investment in member wellness is a proactive complement to the
WSBA’s regulatory initiatives: We should support members with
tools and resources to improve their professional and personal
lives. Stay tuned for more information as the WSBA introduces the
new clinician and expanded resources in the coming months.
Of course, budgeting never stops! Just as we completed the
reforecast, we launched into the heavy work of building the
WSBA’s FY 2022 budget. The Board has already set steady license
fees (no increases) for all license types, and we are in good
financial stead to maintain and carefully grow operations while
keeping reserve funds in a prudent range. Looking ahead, however,
one of the Budget and Audit Committee’s challenges will be to
prioritize and fund long-range goals and robust member services/
benefits, all while trying to keep attorney member license fees
from increasing.
At its May meeting, the Board of Governors moved $500,000
14
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from the unrestricted General Fund
balance into the existing Facilities Reserve
as we strategically plan for the next steps
upon the expiration of our current lease (in
2026) in Seattle.
NUTS & BOLTS: MARCH
FINANCIAL STATEMENT

We have closed the books through March
(halfway through the fiscal year) with a net
increase to the unrestricted General Fund
of $1,599,612. Our original FY 2021 budget
called for $202,782 in reserve spending by
year’s end, which means we are actually at
a $1,802,354 positive variance from that
projection.
How do these numbers all make sense,
given what I told you about our reforecast?
First, our reforecast budget is better than
the original for the General Fund, but it still
anticipates using reserve funds in a planned
and prudent way. Whereas the original budget called for $202,782 in reserve spending,
the reforecast calls for $114,092 in reserve
spending. As for the fact that revenues are
currently well ahead of expenditures for
the fiscal year, we are accounting for the
WSBA’s typical budget cycle: We are always
revenue-heavy the first half (license season)
and expense-heavy the second half (when
many service contracts and expenses come
due) of each fiscal year. That is an expected
pattern; we expect to see expenses outpace
revenue in the final months of the fiscal
year. I’m hopeful, though, that as we have
historically done, we will actually be able to
beat our reforecast estimates in the second
half of FY 2021.
Overall, I am proud of what we have
accomplished—and what we are projected
to accomplish—this fiscal year. At this
point, we are looking at an almost revenue/
expense neutral year, all while navigating a
pandemic, and still finding ways to expand
member services—without any increase
in lawyer license fees. It’s my hope that
as the year progresses, we will do better
than expected and beat our reforecast in
terms of reserve spending. My goal is for
us to have another year of net increases to
the WSBA unrestricted General Fund. I
would like to thank the Budget and Audit
Committee members, WSBA staff, and
various stakeholders for their hard work
and input. Thank you and please let me
know if you have any questions.
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Words
Matter:
The Terminology Section of the RPCs
BY MARK J. FUCILE

Roper: We don’t need to know the wording—
we know what it will mean!
More: It will mean what the words say!
— A Man for All Seasons1
As lawyers, words are our stock in trade. Whether you are a business lawyer negotiating the finer points of a contract or a litigator
parsing the nuances of a statute, words dominate our profession.
It should not be surprising, therefore, that interpretation of the
words of the Rules of Professional Conduct (RPCs) can determine
whether a lawyer will be subject to discipline or a law firm to disqualification.
The Washington Supreme Court has described its approach to
interpreting the RPCs as follows:
When interpreting the meaning of any RPC, we apply
settled principles of statutory construction. ... Our goal is to
give effect to the intent behind the rule, which we discern,
where possible, from the plain language of the rule at issue
in the context of the RPCs as a whole.
LK Operating, LLC v. Collection Group, LLC, 181 Wn.2d 48, 75, 331
P.3d 1147 (2014) (citations omitted).
16

Washington State Bar News | JUNE 2021

Notably, the RPCs themselves include a specific rule that defines
the meaning of many key terms: RPC 1.0A, which is titled “Terminology.” A terminology rule was not part of either the original ABA
Canons of Professional Ethics or the subsequent ABA Model Code
of Professional Responsibility.2 The ABA Model Rules of Professional Conduct introduced the terminology rule in 1983 and Washington followed in 1985.3
In this column, we’ll look at three important terms defined in
RPC 1.0A: firm, informed consent, and writing.
Before we do, however, two qualifiers are in order.
First, by choosing these, it doesn’t mean that the other 11 words
listed in RPC 1.0A are not important.4 Rather, the three we’ll discuss here are simply some of the more common concepts that lawyers encounter in practice.
Second, although RPC 1.0A is the “terminology” rule, other
portions of the RPCs and the accompanying comments also include important definitions. Comment 21 to RPC 1.6, for example,
defines “information relating to the representation of a client”
on which our duty of confidentiality is predicated. Comment 6 to
RPC 1.7, in turn, discusses what it means to be “adverse” for conflict purposes.

Photo ©Getty / busracavus

FIRM
What constitutes a “firm” is central to conflicts analysis. Under RPC
1.10(a), one law firm lawyer’s conflict is generally imputed to the
firm as a whole. Moreover, as law firms have grown in size and geographic scope, determining what constitutes the same “firm” has become considerably more difficult.
The interpretation of
REC Solar Grade Silicon, LLC v. Shaw
Group, Inc., 2010 WL 11561252 (E.D.
the words of the Rules of
Wash. Nov. 5, 2010) (unpublished), for
Professional Conduct can
example, involved construction claims by
determine whether a lawyer
a manufacturer expanding its Moses Lake
plant against a pipe supplier on the projwill be subject to discipline or
ect involved. The plaintiff manufacturer’s
a law firm to disqualification.
lead counsel was the Houston office of a
large law firm. The defendant supplier
moved to disqualify the law firm, arguing that an international affiliate of the
law firm based in London was representing it in litigation in India. The court’s analysis turned on whether
the London-based affiliate was part of the same “firm.” The court
looked primarily to the definition of “firm” under then-RPC 1.0(c).
The court concluded that the two offices were part of the same firm
and disqualified the law firm.
RPC 1.0A(c) defines the term “firm” broadly:
“Firm” or “law firm” denotes a lawyer, lawyers, an LLLT,
LLLTs, or any combination thereof in a law partnership,
professional corporation, sole proprietorship or other
association authorized to practice law; or lawyers or LLLTs
employed in a legal services organization or the legal department of a corporation or other organization.

Mark J. Fucile of Fucile
& Reising LLP handles
professional responsibility,
regulatory, and attorneyclient privilege matters, and
law-firm-related litigation
for lawyers, law firms, and legal departments
throughout the Northwest. He is a former chair
of the WSBA Committee on Professional Ethics.
He is the editor-in-chief of the WSBA Legal
Ethics Deskbook and a co-editor of the
WSBA Law of Lawyering in Washington and the
OSB Ethical Oregon Lawyer. He can be reached
at 503-224-4895 and mark@frllp.com.

guishing firms from office-sharing arrangements:
Whether two or more lawyers
constitute a firm within paragraph
(c) can depend on the specific facts.
For example, two practitioners who
share office space and occasionally
consult or assist each other ordinarily would not be regarded as
constituting a firm. However, if they
present themselves to the public in
a way that suggests that they are a
firm or conduct themselves as a firm,
they should be regarded as a firm
for purposes of the Rules. The terms
of any formal agreement between
associated lawyers are relevant in
determining whether they are a firm,
as is the fact that they have mutual
access to information concerning
the clients they serve. Furthermore,
it is relevant in doubtful cases to
consider the underlying purpose of
the Rule that is involved. A group of
lawyers could be regarded as a firm
for purposes of the Rule that the
same lawyer should not represent
opposing parties in litigation, while
it might not be so regarded for purposes of the Rule that information
acquired by one lawyer is attributed
to another.
In an era where an increasing number
of law firm lawyers are neither traditional
owner-partners6 nor employee-associates,
the focus in Comment 2 on the practical
relationships among lawyers who office

Comment 2 to RPC 1.0A5 elaborates, with an accent on distin-

CONTINUED >
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together—physically or virtually—and how
they present themselves to the public, provides an important analytical lens for assessing conflicts. WSBA Advisory Opinion
2130 (2006), for example, concluded that
a part-time “of counsel” should be considered part of the “firm” for determining conflicts. WSBA Advisory Opinion 1243 (1988)
earlier reached the same conclusion for
contract lawyers.7
INFORMED CONSENT

When we hear the phrase “informed consent,”8 we often think of conflict waivers
under, for example, RPCs 1.7(b) for current
clients and 1.9(a) for former clients.9 A variety of rules involving other common practice settings, however, also use that term,10
including RPCs 1.2(c) on limited scope representation,11 1.6(a) on confidential information,12 1.8(f ) on accepting compensation
from third parties,13 and Comment 31 to
RPC 1.7 on joint representation.14
As defined by RPC 1.0A(e), “‘[i]nformed
consent’ denotes the agreement by a person
to a proposed course of conduct after the
lawyer has communicated adequate information and explanation about the material
risks of and reasonably available alternatives to the proposed course of conduct.”
Comment 6 to RPC 1.0A explains:
The communication necessary
to obtain such consent will vary
according to the Rule involved and
the circumstances giving rise to the
need to obtain informed consent.
The lawyer must make reasonable
efforts to ensure that the client or
other person possesses information

Even where consent is
not required to be
confirmed in writing,
prudent risk management
suggests confirming it in
writing anyway.
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reasonably adequate to make an informed decision. Ordinarily, this will
require communication that includes
a disclosure of the facts and circumstances giving rise to the situation,
any explanation reasonably necessary to inform the client or other
person of the material advantages
and disadvantages of the proposed
course of conduct and a discussion of
the client’s or other person’s options
and alternatives.
Some rules, such as RPC 1.7 on current-client conflicts, require that a client’s
informed consent be confirmed in writing.15 Others, such as RPC 1.2(c) on limiting
scope, do not. Comment 7 to RPC 1.0A notes
that “a lawyer may not assume consent from
a client’s or other person’s silence.” Therefore, even where consent is not required to
be confirmed in writing, prudent risk management suggests confirming it in writing
anyway.
Comment 6 to RPC 1.0A also clarifies
the outcome if “informed consent” isn’t
addressed at all: “[A] lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is inadequately informed and the
consent is invalid.” In In re Hall, 180 Wn.2d
821, 329 P.3d 870 (2014), for example, a
conflict waiver was held inadequate where
the elderly client had poor eyesight and the
lawyer only read part—but not all—of the
waiver to the client.
WRITING

When the ABA Model Rules were adopted
in 1983, they did not include a definition of
“writing”—likely because in that era “writing” simply meant “paper.” By the time
the Model Rules were updated in the early 2000s, however, electronic communications were rapidly supplanting their paper
counterparts and the ABA introduced a
broad definition of “writing” that encompassed both paper and electronic forms.16
Washington followed in 2006 for the same
reason.17
RPC 1.0A(n) defines “writing” as “a tangible or electronic record of a communication or representation[.]” RPC 1.0A(n) also
incorporates a broad companion definition
of “signed” to include both traditional and
electronic means: “A ‘signed’ writing in-

cludes an electronic sound, symbol or process attached to or logically associated with
a writing and executed or adopted by a person with the intent to sign the writing.”18
Depending on the circumstances, substantive law may impose different or additional
standards for particular documents lawyers
generate or encounter in their practices. At
least for purposes of the RPCs, however,
documents such as conflict waivers or engagement agreements can be in electronic
form and can be “signed” by a corresponding electronic acceptance. By taking this
practical approach, the RPCs effectively acknowledge the electronic environment that
most lawyers practice in today.
SUMMING UP

As lawyers, we instinctively know that
words matter. Words matter not just in our
work for clients. Words also matter in the
way the RPCs guide our own professional
conduct as lawyers.
NOTES
1. Quoted in dissent in Jiang v. Holder, 754 F.3d
733, 744 n.5 (9th Cir. 2014).
2. See generally ABA, A Legislative History:
The Development of the ABA Model Rules of
Professional Conduct, 1982-2013 23-36 (2013)
(ABA Legislative History) (outlining history of
ABA Model Rule 1.0).
3. Id. (ABA Model Rules); see also Robert
H. Aronson, “An Overview of the Law of
Professional Responsibility: The Rules of
Professional Conduct Annotated and Analyzed,”
61 Wash. L. Rev. 823 (1986) (discussing
adoption of the Washington RPCs). As
originally adopted, Washington’s terminology
rule was at RPC 1.0. Id. When the RPCs were
amended in 2015 reflecting the development
of the Limited License Legal Technician (LLLT)
license and adoption of the LLLT RPCs, the
original terminology rule became RPC 1.0A,
and RPC 1.0B was added to define a number of
terms related to the advent of LLLTs.
4. See, e.g., In re Cellcyte Genetic Corp. Securities
Litigation, 2008 WL 5000156 at *2 (W.D. Wash.
Nov. 20, 2008) (unpublished) (discussing
“reasonable belief” as defined by then-RPC
1.0(i)); In re Pfefer, 182 Wn.2d 716, 726, 344 P.3d
1200 (2015) (discussing “tribunal” as defined by
RPC 1.0A(m)).
5. Comment 1 to RPC 1.10 essentially replicates and
cross-references the definition in RPC 1.0A(c).
6. RPC 1.0A(g) defines “partner” as “a member
of a partnership, a shareholder in a law firm
organized as a professional corporation, or a
member of an association authorized to practice
law.”

7. For similar conclusions from a national
perspective, see ABA Formal Ops. 90-357
(1990) (“of counsel”) and 88-356 (1988)
(contract lawyers). Comments 3-4 and 12-13
to RPC 1.0A address, respectively, the term
“firm” as applied to legal departments, legal aid
organizations, government offices, and public
defender organizations.
8. Comment 19 to RPC 1.7 notes that in some
situations confidentiality limitations on
disclosure of material information may prevent
obtaining necessary consent—and, therefore,
preclude obtaining a waiver.
9. See, e.g., Bird v. Metropolitan Cas. Ins. Co.,
2011 WL 149861 (W.D. Wash. Jan. 18, 2011)
(unpublished) (addressing waivers under RPC
1.7(b)); Harris v. Griffith, 2 Wn. App. 2d 638, 413
P.3d 51 (2018) (discussing waivers under RPC
1.9(a)).
10. It is also important to remember that not all
conflicts can be cured by client consent. See,
e.g., In re Gillingham, 126 Wn.2d 454, 467,
896 P.2d 656 (1995) (“Unlike the other rules
governing conflicts of interest, the prohibition
on testamentary gifts which are drafted by
the lawyer-beneficiary does not include an
exception when the client gives informed
consent.”).
11. See, e.g., Global Enterprises, LLC v. Montgomery
Purdue Blankenship & Austin PLLC, 52 F. Supp.
3d 1162, 1169 (W.D. Wash. 2014) (addressing
informed consent under RPC 1.2(c)).
12. See generally WSBA Advisory Op. 201802
(2018) at 3-4 (discussing informed consent
under RPC 1.6(a)).
13. See, e.g., In re Rodriguez, 177 Wn.2d 872, 880,
306 P.3d 893 (2013) (addressing informed
consent under RPC 1.8(f)).
14. See, e.g., Rutherford v. McKissack, 2011 WL
13156933 at 2 (W.D. Wash. Apr. 11, 2011)
(unpublished) (discussing informed consent to
joint representation). Comment 18 to RPC 1.7
notes that in the joint representation context
the discussion preceding client consent
“must include the implications of common
representation, including possible effects on
loyalty, confidentiality and the attorney-client
privilege and the advantages and risks involved.”
15. “Confirmed in writing” is itself defined by RPC
1.0A(b) as “informed consent that is given
in a writing by the person or a writing that a
lawyer transmits to the person confirming an
oral informed consent.” Comment 11 to RPC
1.0A notes in this regard that “the writing be
articulated in a manner that can be easily
understood by the client.”
16. See ABA Legislative History, supra n. 2, at 30.
17. See WSBA, Reporter’s Explanatory
Memorandum to the Ethics 2003 Committee’s
Proposed Rules of Professional Conduct 139
(2004) (on file with author).
18. See, e.g., Wilcox v. Swapp, 360 F. Supp. 3d 1140,
1144 (E.D. Wash. 2019) (discussing attorney
signatures and citing RPC 1.0A(n)).
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Innovation in Law

Legal
Tech is
Boring
Now
BY JORDAN L. COUCH

Z

Z

Z
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IS LEGAL TECH REALLY BORING NOW?

Yes, legal tech is really boring now, and it’s not just me who thinks
so. If you looked at the recent ABA TechShow agenda, you’d see
talks on racial justice, legal ethics in a pandemic, identifying pain
points, and cannabis law. Even the keynote focused more on the impacts and policy around tech than the actual tech. Or consider the
2020 finalists for Clio’s Launch Code competition: two discovery
tools, two text-messaging tools, and a document-automation tool.2
All impressive companies, but nothing the legal world hasn’t had in
some form for at least a decade.
I remember the 2020 ABA TechShow vividly, as it was one of
the last things I did before the pandemic took hold of my life. As I
wandered the exhibitor hall with hundreds of tech companies presenting the latest and greatest, the only new product that caught
my eye was a $5,000 touchscreen desk. My interest had nothing to
do with the legal industry and everything to do with my desire to
become Iron Man.
Even five years ago things were different. It felt like everywhere
I looked people were talking about the newest legal tech, whether it was AI-assisted research, blockchain contracts, or robot lawyers. Legal Hackers groups3 were flourishing in every city and legal
hackathons went global in an effort to create exciting new solutions. Now Legal Hackers groups are dwindling, transitioning, or
both, and all that exciting new tech is old news.
WHY IS THAT A GOOD THING?

Z

Z

Z
Z

Z
Z
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When a friend asked me recently what I was excited to see in 2021,1
I, the legal technology junkie, struggled to find an answer. For a
moment I feared I was out of the loop, but as I thought about it I
realized this struggle was a symptom of something I have been feeling for some time—legal technology is boring now. But don’t worry;
that’s a good thing.
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I know it sounds like I’m trashing legal tech, and my friends at legal
tech companies may be gathering to roast me on Twitter, but I’m
actually really excited that legal tech is boring now. You know what
else is boring? The PC, email, and the smartphone I am currently
writing this on. (Humanity’s ability to quickly normalize even the
most remarkable of inventions is truly astounding—but hey, I don’t
make the rules.)
Boring may not be cool or fun, but it is good—especially in a profession that is notorious for being
risk-averse. Boring means you don’t have to
question if using technology like online legal
research or text messaging in your practice
will somehow violate the rules of ethics (it
won’t) or if the cloud is safer than the server
in your office (it is). The history of technological advancement is a history of resistance

practice, including the benefits and risks associated with relevant technology ... .” RPC
1.5 prohibits unreasonable fees. If lawyers
are required to keep up with technology,
does it start to seem unreasonable for a lawyer using inefficient tech-less procedures to
bill by the hour for the amount of time spent
doing what is an easily automatable process
that will take significantly less time?

Jordan L. Couch is a partner and cultural ambassador
at Palace Law, where his practice focuses on plaintiff’sside workers’ compensation and personal-injury
litigation. Outside of his practice, Couch is heavily
involved in state, local, and national bar associations,
advocating for a better, more client-centric future to
the legal profession. Find him on Twitter at @jordanlcouch or email him at
jordan@palacelaw.com.

dating all the way back to when the invention of the written word
was believed to be the harbinger of humanity’s downfall.4 “New”
and “exciting” technology will always carry with it the mark of unknown danger.
For technology to have become boring, it must have been heavily
vetted over years and had most of the “bugs” worked out. Nearly
every possible error and mistake must have happened and been resolved without causing devastation. There remains, therefore, no
reason not to give it a try. When technology becomes boring, even
the most risk-averse Luddites start adopting.
The wave of adoption that begins when technology becomes
boring grows and gathers strength with each new adopter. Two
common reasons I hear for why people don’t want to adopt new
tech are fear about its risks and fear about its complexity. I’ve already talked about fears around risks but fears around complexity
are the next to fade. As technology becomes boring and more people
adopt it, a ripple effect extends throughout the legal community. As
more and more people are seen using a specific tech tool (as well as
technology generally) other lawyers take note and begin to realize
that it can’t be that complicated. “Well if Law Firm X is using an AI
discovery tool, I bet I can figure it out,” they might tell themselves.
“And if I can’t, I’m sure they’d be willing to help me.”
Not only do people begin to see that technology isn’t too complicated; they see that they have a support network that can help them
should they encounter any difficulties.
The era of legal technology being exciting, new, and maybe a little scary is over. Legal tech is boring now.
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WHERE DO WE GO FROM HERE?

Just because legal technology is boring doesn’t mean the work is
done. We as an industry need to keep pushing for adoption for the
betterment of our profession and the public we serve. I’m not saying
technology needs to be mandated in all legal processes, but every
lawyer needs to be capable of using technology when it promotes
access to justice and efficiency.
What this push looks like can and should take many forms:
Agreements for electronic service of documents could be mandated
instead of optional. Video depositions could be the standard procedure rather than an exception. Ultimately, no one would be required to go to court in person for a motion hearing ever again.
We also need to recognize the potential impact on our ethical
obligations of accepting legal technology as “standard” practice.
Comment 8 to Washington Rule of Professional Conduct (RPC)
1.1 (Competence) provides: “To maintain the requisite knowledge
and skill, a lawyer should keep abreast of changes in the law and its

The era
of legal
technology
being
exciting,
new, and
maybe a
little scary
is over.

SO WHAT IS EXCITING THESE DAYS?

As I thought about my growing boredom
with legal technology, I found myself wondering what comes next. Where should the
innovative lawyer be focusing attention
in the future if not on seeking efficiencies
through new, exciting tech? First let me say,
please keep thinking about how legal technology can improve your practice. When I
say legal tech is boring, I don’t mean that it
should be ignored but rather that assessing
and implementing technology should be a
fully integrated part of your business practices in the same way accounting and paying taxes is. But if you want to think about
how your firm can be on the cutting edge of
innovation, setting the bar for law firms everywhere, it’s time to start focusing on client-centrism. This is where the next wave
of innovation lies. The next iteration of this
column will explore that topic.
NOTES
1. www.clio.com/blog/legal-technology-trends/.
2. www.clio.com/about/press/2020-launch-codefinalists/.
3. According to the Legal Hackers website, the
organization “is a global grassroots movement
of designers, entrepreneurs, lawyers, policy
advocates, researchers, students, teachers, and
technologists who explore and develop creative
solutions to issues at the intersection of law and
technology.” For more, visit https://legalhackers.
org.
4. As Plato’s character Thamus said in Phaedrus,
“For this invention [writing] will produce
forgetfulness in the minds of those who learn
to use it, because they will not practice their
memory. Their trust in writing, produced
by external characters which are no part of
themselves, will discourage the use of their own
memory within them. You have invented an elixir
not of memory, but of reminding; and you offer
your pupils the appearance of wisdom, not true
wisdom, for they will read many things without
instruction and will therefore seem to know
many things, when they are for the most part
ignorant and hard to get along with, since they
are not wise, but only appear wise.”
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Write to Counsel

of the brief or to a point argued
orally. The body of the letter must
not exceed 350 words. Any response
must be made promptly and must be
similarly limited.

The
Importance
of Being
Earnest:
Writing an Effective Supplemental
Authorities Letter
BY LAUREN E. SANCKEN

I

t’s 4 p.m. on Friday, a week after you’ve submitted your
appellate brief to the Ninth Circuit, when you get an
alert from your legal research database that the Second
Circuit has just decided a case on a similar, novel issue.
You’re intrigued, so you read the opinion and realize
it’s a great persuasive case for your client. What should
you do?
Most practitioners would agree that the appropriate next step
is to file a notice of supplemental authorities with the Ninth Circuit
under Federal Rule of Appellate Procedure 28(j). The rule states:
If pertinent and significant authorities come to a party’s
attention after the party’s brief has been filed—or after oral
argument but before decision—a party may promptly advise
the circuit clerk by letter, with a copy to all other parties,
setting forth the citations. The letter must state the reasons
for the supplemental citations, referring either to the page
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On its face, Rule 28(j) does not ask a lot
of practitioners: merely that they identify
“pertinent and significant” authorities and
“promptly” advise the court of the supplemental authorities’ relevance to the case in
“350 words.” But it also doesn’t give a lot
of guidance. What is “pertinent and significant”? When is “promptly”? And what can
you say in a mere 350 words? Effective appellate advocates consider these questions
and walk a careful line to follow the letter
and the spirit of the rule. To ensure your
letters help your case, here are a few practice tips for crafting effective ones.1
USE SUPPLEMENTAL AUTHORITY
LETTERS TO PROVIDE ‘PERTINENT
AND SIGNIFICANT’ AUTHORITIES

Supplemental authority should be “pertinent and significant,” meaning the new legal
authority should be directly relevant to an
issue raised on appeal and should have the
potential to affect the outcome of the case.
One commentator says “only cases clearly supporting principal arguments of the
brief on similar facts, or cases on point as
to which no prior authority has been found,
should be submitted.”2 An uncontroversial
and wise purpose for a Rule 28(j) letter is to
alert the court to newly decided authorities
between briefing and oral argument. See,
e.g., United States v. Sterner, 23 F.3d 250, 252
n.3 (9th Cir. 1994) (supplemental authorities
letter notified court that the United States
Supreme Court issued a decision changing
the law on the pending issue).
Lawyers misuse Rule 28(j) letters when
the purpose is to raise new arguments,
point out new evidence, or bring in cases
that should have been discovered during
the initial rounds of briefing. These types
of misuse frustrate a presiding panel, and
courts have no qualms striking letters submitted for these purposes. See, e.g., Confederated Tribes of Umatilla Indian Rsrv. v.
Bonneville Power Admin., 342 F.3d 924, 933
(9th Cir. 2003) (rejecting argument raised
for first time in Rule 28(j) letter); Manley
v. Rowley, 847 F.3d 705, 710, n.2 (9th Cir.
2017) (striking Rule 28(j) letter that “offers

no new authorities, but rather seeks to supplement the record with new evidence”).
Rule 28(j) does not require that the supplemental authority be recently decided,
only that it be recently discovered by counsel. Still, citing a case that should have been
discovered earlier is not an ideal use for a
Rule 28(j) letter and courts routinely reject
these letters. See, e.g., Doe v. Att’y Gen. of
the United States, 956 F.3d 135, 149 (3d Cir.
2020) (waiving argument based on readily available case cited for the first time in
a Rule 28(j) letter). If a case should have
been cited in opening briefing but has been
overlooked by counsel, chances are a judicial clerk will find it, so include the case in
a Rule 28(j) letter as soon as possible and
offer a humble apology.

?
If you have a
question about
legal writing that
you’d like to see
addressed in a
future “Write to
Counsel” column
by UW Law
writing faculty,
please submit it
to wabarnews@
wsba.org, with the
subject line “Write
to Counsel.”

‘PROMPTLY ADVISE’ THE
COURT OF THE AUTHORITIES

“Rule 28(j) is designed for the diligent.”3
The Ninth Circuit Advisory Committee
advises counsel to submit Rule 28(j) letters
as soon as possible, and “at least 7 days in
advance of any scheduled oral argument.”
Appellate law clerks typically start researching and writing bench memoranda
shortly after the parties have filed their
briefs. It’s best to submit supplemental authorities while there is time for them to be
considered during this process.
Filing authorities “promptly” is easy to
do with access to various alerts and notices
from court and legal research databases.4
Once a search is set to look for Supreme
Court and relevant circuit decisions on a
particular topic, practitioners can passively stay abreast of any changes in the relevant law. Oral argument is generally scheduled with at least one month’s notice, and
that notice is a good time to start searching
for any supplemental authorities.
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LESS IS MORE: MAKE THE
MOST OF 350 WORDS

Prior to 2002, Rule 28(j) required supplemental authority letters to be submitted
“without argument.” The Rule was amended to remove that restriction and replace
it with a strict 350-word limit, including
footnotes. Perhaps the Advisory Committee was calling it like it is—the act of submitting a Rule 28(j) letter is, effectively,
argument—because selecting a case to
identify to the court and explaining its rel-

evance in the best light is the bread and butter of persuasion.
Even without the prohibition of argument, seasoned practitioners advise that Rule 28(j) letters should be written more like
a law review article with a neutral tone than an advocacy pitch.
By not (explicitly) arguing the new authority, the case speaks for
itself, and its citation is “more like an assist to the court rather than
another bite at the argument apple.”5 Put simply, a Rule 28(j) letter
should not be a supplemental brief.
Effective letters favorably describe the holding of a supplemental case without explicit argument. Take, for instance, the following description of a Fifth Circuit decision in a Rule 28(j) letter filed
by petitioners in State of West Virginia v. EPA, No. 15-1363 (D.C.
Cir. 2016). Petitioners challenged the authority of the United States
Environmental Protection Agency (EPA) to regulate states under
the Clean Power Plan.
Staying EPA’s disapproval of certain “state implementation
plans” under the Clean Air Act, the Fifth Circuit agreed that
EPA failed to properly consider concerns about grid reliability when it imposed emission controls on power plants. The
court concluded that “EPA assertions about grid reliability”
were owed “diminished” deference because “EPA has no
expertise on grid reliability.”
By selectively quoting favorable parts of the decision, the letter
lets the Fifth Circuit make counsel’s argument. The letter goes on
to explain why the decision is “pertinent and significant” by linking it to the party’s prior briefing:
First, it supports Petitioners’ argument that the Rule requires clear congressional authorization because, inter alia,
EPA has no expertise in managing electric generation. Pet.
Core Br. 32-36. As Petitioners have explained, that expertise lies with state utilities regulators and FERC. Id. At 38.

If a case
should have
been cited
in opening
briefing but
has been
overlooked
by counsel,
chances are
a judicial
clerk will
find it.

This letter connects the new, favorable decision to Petitioner’s
prior arguments in a direct and persuasive manner.
EPA’s response to this letter follows the same principles of persuasion: It characterizes the new authority favorably for its side
and distinguishes it from the pending case while relating it to prior
briefing.
Petitioners cite a Fifth Circuit decision staying an EPA rule
promulgating federal plans for Oklahoma and Texas to
control regional haze. Texas v. EPA, No. 16-60118, 2016 WL
3878180 (5th Cir. July 15, 2016). This ruling has minimal
relevance because it is not a final decision on the merits,
id. at *12 n.29, and concerns a different regulatory program
and distinct administrative record.
Contrary to Petitioners’ suggestion, Texas fully supports EPA’s position that its statutory interpretations are
reviewed under the familiar Chevron standard. See EPA
Br. 40-44. As the Fifth Circuit stated, judicial review “is
CONTINUED >
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deferential to EPA’s interpretation
of the Clean Air Act if the statute is
susceptible to multiple reasonable
interpretations.” 2016 WL 3878180,
at *12 (citing Chevron).
The D.C. Circuit surely read Texas and
reached its own conclusion, but each party
effectively directed the court’s attention to
a favorable aspect of the case without turning the citation into hyperbolic argument.
To write an effective Rule 28(j) letter,
include new cases that are likely to be influential to the pending decision, avoid
bringing new arguments, and file the letter promptly, while the court’s law clerks
are still digesting the case and preparing
bench memoranda. Use the letters as an
opportunity to persuade by favorably characterizing the new case and clearly linking
that case to existing arguments.
Above all, be earnest. Rule 28(j) letters
are designed to help the court decide cases
with the best available authorities. A court
is likely to see through anything else.

NOTES
1. Washington has a similar Rule of Appellate
Procedure, RAP 10.8, but unlike the federal
rule, it specifies that the statement “should not
contain argument” and does not have a word or
page limit. Like Rule 28(j) letters, Washington
letters should explain the relevance of the new
authority to the pending case, typically by
quoting the case directly, avoiding introducing
new argument, and being concise. Letters that
substantially differ from these guidelines have
been rejected. See, e.g., Frank v. Fischer, 46
Wn. App. 133, 730 P.2d 70 (1986), aff'd, 108
Wn.2d 468, 739 P.2d 1145 (1987) (disregarding
new argument raised in additional authorities
letter); Brewer v. Fibreboard Corp., 127 Wn.2d
512, 531, 901 P.2d 297 (1995) (rejecting 368page additional authorities’ letter and any
interpretation of RAP 10.8 that would allow it).
2. See Bennett Evan Cooper, “Notices of
Supplemental Authority,” Fed. Appellate
Practice: Ninth Circuit Ch. 14:33 (2020).
3. David F. Herr, “Informing the Court about
Supplemental Authorities,” Federal Appeals
Jurisdiction and Practice Ch. 12:21 (2021).
4. For how to create an alert on a variety of
legal research databases, please see “Creating
Database Alerts,” University of Washington
Gallagher Law Library Guides, https://guides.lib.
uw.edu/law/staying-current/alerts.
5. Professor Jeff Feldman, University of
Washington School of Law, email with the author
on April 11, 2021.
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Section Spotlight

Business Law
Section
BY DIANE LOURDES DICK

Q. What is the most valuable

Illustration ©Getty / tutti-frutti

benefit members get from
joining your Section that they
can’t get anywhere else?

We often think of business
law as private law, and in the
day-to-day work of drafting
instruments and agreements
and helping to resolve disputes
between private actors, it’s
easy to lose sight of how we
can help to reform the laws,
policies, and procedures that
govern our practice area. The
WSBA’s Business Law Section,
through its various committees,
serves at this intersection. For
instance, we have committees
that monitor state and national
developments and recommend
revisions to our state business entity laws. Committee
representatives even travel
down to the state Legislature to
explain the recommendations
and answer questions. We also
have committees that develop
guidelines and resources for attorneys working in niche areas
that implicate highly technical
local, state, and even national
laws. Members of the Section

LEARN MORE >
The Section membership year
is Jan. 1 - Dec. 31. For more
information and to join the
Business Law Section, or any
other Section, visit https://
wsba.org/legal-community/
sections/sections.

benefit from the exchange of
ideas and information, and also
have the opportunity to serve
on these committees and help
to refine and even reshape the
practice.
Q. What is a recent Section
accomplishment or current
project that you are excited
about?

It’s hard to name just one—
there have been so many exciting projects that the various
committees have worked on
in recent years. But one that
comes to mind right away,
since I had the privilege of
working on it, is the comprehensive legal opinion report
(entitled Amended and Restated
Report on Third-Party Legal
Opinion Practice in the State of
Washington)1 recently complet-

ed by the Section’s Legal Opinions Committee. The report integrates, amends, and restates
the Committee’s 1998 and 2000
reports. It contains an illustrative form of opinion letter and
detailed footnotes that explain
the procedures Washington
opinion givers customarily
follow when conducting the
factual and legal investigations
required to support their opinions, as well as the customary
meaning of language typically
used in opinion letters. The
report is an incredibly useful
resource for attorneys giving
and receiving legal opinions
in Washington and, in my
opinion, should be considered
required reading for anyone
starting out as a transactional
lawyer in our state.
Q. What opportunities does
your Section provide for
members who are looking for
a mentor or for somebody to
mentor?

Personally, I think committee
service is one of the best ways
to find and cultivate valuable
mentoring relationships.
Working alongside others on a
project is such a great way to

develop deep and meaningful
connections. But there are so
many other great ways to meet
people. Obviously, COVID-19
has impacted opportunities for
in-person networking, but we
host a variety of programs that
offer meaningful opportunities to meet and connect with
others. We also have an active
list serve.
Q. What advice do you have
for building a successful
practice in the area of law
related to your Section and
how does membership in your
Section help do that?

The most successful business lawyers I know work to
cultivate a deep understanding
of legal developments, both
here in our state and nationally.
They also seem to really love
what they do, which always
helps!

Q. In addition to membership
in your Section, what are the
best ways to stay up on the
developing law in this practice
area?

I try to read as many industry
publications and legal blogs as
possible in my areas of interest.
And, of course, there’s no substitute for just reaching out and
connecting with other lawyers
in your practice area, even if
just by email.

Diane Lourdes
Dick is a professor
of law at Seattle
University School
of Law, where
she teaches and
writes on business, commercial,
and tax law. She currently serves
as chair of the WSBA Business
Law Section.

NOTE
1. Find the report at: www.wsba.org/
sections/join-a-section/businesslaw/third-party-legal-opinions.
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WINTER 2021

Lawyer Bar
Exam Pass List
Of the 209 candidates who took the Winter
2021 Lawyer Bar Exam, 132 candidates passed.
Congratulations! The full pass list is printed below.

J

Rios Martinez, Maria Fernanda •
Seattle

Jensen, Sarah • Issaquah

Riser, Jeremy Michael • Everett

Johnson, Britagne Nikkole •
Honolulu, HI

Ross, Cody Tyler • Cheney

Jokl, Eric Louis • Tacoma

Runtz, Elizabeth Raye • Portland,
OR

K

S

Khuy, Kenory • Honolulu, HI

Sande, Andrew D. • Somerville

Kline, Jade Danielle • Decatur, IL

Satterthwaite, Ronald Aaron •
Seattle

Kreft, Michael Dradin • Edmonds

L
Landon, Jourdan • Kent

A
Al-Abdal, Ghdeer Edo Rsho •
Everett
Alonzo, Selena Catherine • Austin,
TX

Dressel, Jerusha Jewel • Spokane
Durney, Jessica • Seattle

E

Lang, Joseph John • Snohomish
Laurence, Lindy Anne • SeaTac
Lawrence, Erica • Mercer Island
Leach, Briana • Yelm

Egeolu, Royce • Seattle

Andrews, Brian Harold • Walla
Walla

Lemond, Wendell Patrick • Santa
Rosa, CA

Escarcega, Dawn Marie
Carmelita • Seattle

Appleby, Liudmila Ottovna •
Greenbank

Lisewska, Mariola Agnieszka •
Bellingham

F

Appleyard, Robert Maurice •
Kingston

Long, Alexandria Zhade •
Vancouver

Farah, Julie • Jacksonville, FL

Lundquist, Ryan Knapp •
Fleetwood, PA

B

Farhner, Ashley Grace Selvey •
Seattle

Balagot, Darlene Ramos • Dededo,
GU

Fredericks, Katherine • Portland,
OR

Macklin, Matthew Thomas • Port
Orchard

French, Dane • Spokane

Marochkina, Ekaterina • Kirkland

Fritz, Marissa Ann • Blue Bell, PA

Matsuda, Ken • Atlanta, GA

Borgman, Ian Richard • Portland, OR

G

Mittal, Shelly • Seattle

Bouwman, Benjamin James •
Olympia

Garcia, Robert R. • Seattle

Molyneux-Elliot, James Edward •
Portland, OR

Bierbrauer, Amanda Faye •
Gresham, OR
Boome, Malena Rose • Tacoma

Brunell, Matthew D. • Cheney

C
Cenidoza, Dianlyn Guevara • Seattle
Chalupa, Daria Oxana • Parma, OH
Chilumuna, Shelsea • Seattle
Clark, Jacqueline E. • Redmond
Clay, Colleen Rebecca • South
Windsor, CT
Cohen, Andrew • Arlington, VA
Cohn, Elizabeth Kathryn • Tacoma
Cole, Corrine • Salem, OR
Coleman, Greta • Port Orchard
Cotter, William • Seattle

Foster, Morgan Leslie • Federal Way

Gebril, Umar Ibrahim • Snohomish
Generaux, Genevieve Gabrielle •
Las Vegas, NV
Given, Brittany Nicole • Granger
Glassman, Thomas S. • Houston, TX
Godfrey, Katherine Otto • Bothell
Goldberg, Tianyi L. • Ann Arbor, MI
Gomez, Cirilo • Kennewick
Griswold, James • Kirkland
Guidry, Shelley Lynn • Seattle
Gutierrez, Gabriela Margaret •
Tacoma

H

Cushon, Christa E. • Olympia

Hahm, David Hee-Saung • Seoul,
ROK

D

Halls, Karalyn Joyce • Tulalip

Daggatt, W. Russell • Seattle

Hare, Norman Boyce Brett • Seattle

Dellicker, Rebecca A. • Kittitas
De Megni, Alessandro • Monteforte
d’Alpone, VR
Diaconu, Lara C. • Mill Creek
Dickerboom, Kaylee • Seattle
Donaldson, Spencer Matthew •
Portland, OR
Dowling, Kyle Matthew • Mercer
Island

Hanna, Gabrielle Jean • Seattle
Harriot, Esther Rose • Seattle
Hawkins, Matthew T. • Olympia
Hazen, Emily Hope • New York, NY
Heter, Caitlyn Marie • Seattle
Hoffard, Makenna K. • Seattle
Holdridge, Kyle • Seattle
Huang, Jiuju • Redmond
Hull, Maria Carmona • Seattle

M

Moffitt, Kelsey Lynn • Shoreline

Monji, Page Hanami • Burien

N
Nava, Gabrielle Frances • Federal
Way
Nelson, Dakota Nadine
Underwood • Burien

Sawyer, Kelly Marie • Spokane
Schrader, Skyler Maye • Kalama
Shakir, Yahya Zakariya Ibrahim •
Tampa, FL
Sinclair, Jacob • Independence, OR
Smith, Antoine Julian • Washington,
D.C.
Spencer, Madeleine Ann • Seattle
Srinivas, Sanjeev M. • Del Mar, CA
St. George, Christa May • Coeur
d’Alene, ID
Stikovac, Ivor Andrew • Las Vegas,
NV
Stokes, Colten • Lynnwood
Strunk, Elizabeth • Chesapeake
Beach, MD

T
Theckston, Micah Jerod • Mead
Thompson-Garner, Hannah
Marie • Seattle
Tian, Pengxiang • Las Vegas, NV
Tung, Ellen • Tamuning, GU

U
Ulrich, Carrie Ann • Shoreline

V
Van Dyke, Colin W. • Seattle
Velgonda, Shreshta Samrat •
Bellevue
Vergason, Dustin • Newberg, OR

Neubecker, Chelsea Rose •
Lynnwood

W

Nguyen, An • Kent

Watson, Pansy • Spokane

Nicholson, Danielle • Mercer Island

Weber, Eva Margreta • Port
Townsend

Nori, Mehera • Oakland, CA

O

Weiss, Annemarie • Normandy Park

Ozimy, Krista Lauren • Spokane
Valley

Whitsitt, Robert James • Medina

P

Y

Patel, Prina • Philadelphia, PA

Yang, Christie • Edmonds

Phillips, Stephanie • Seattle

Yasuda, Kohji • Bellevue

Piwonski, Alayna Merrilee •
Spokane

Yin, Wenyi • Seattle

White, Joseph Neely • Albion
Wood, Timothy Thomas • Seattle

Prygoda, Olga • Montreal, QC

Yoder Logue, Erin Marissa •
Portland, OR

R

Z

Rhodes, Jeffrey Lawrence • San
Francisco, CA

Zelleke, Mahlet Mekonnen • Seattle
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Three Big
Developments
in Soft IP Law
BY BRIAN LEWIS
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2020 was full of surprises, but few
would have anticipated that 2021
would bring three pivotal developments in intellectual property that
every practitioner should know
about. The new year brought us: (1)
the Copyright Alternative in SmallClaims Enforcement (CASE) Act;
(2) the Trademark Modernization
Act of 2020; and (3) trademark consequences from Brexit. This article
highlights the key elements of each
of these new legal frameworks and
suggests key practice pointers.

1

The CASE Act—A Copyright
Forum for the Masses and
Possibly a Tool for Trolls

Passed as part of the COVID-19
economic recovery bill, the
CASE Act establishes a new small
claims court under the U.S. Copyright Office. Supporters praise the Act because it
makes it financially possible for independent creatives to enforce their copyrights
and combat piracy, while skeptics worry
that trolls could weaponize it to extract
settlement dollars from unsophisticated
targets engaging in commonplace online
behavior like posting memes. A newly
formed Copyright Board will oversee and
adjudicate disputes in which either: (1)
the creator is asserting infringement; (2)
a content user requests a ruling of non-infringement; or (3) a Digital Millennium
Copyright Act (DMCA) takedown notice
contains misrepresentations.
The goal of the CASE Act was to create a
relatively low-cost administrative venue for
plaintiffs and defendants to secure a binding ruling over a copyright dispute. As such
there is no requirement that either party
be represented by counsel and, in fact, the
Copyright Claims staff is obligated to assist forum participants. However, just how
comprehensive that assistance will be is uncertain. One of the key features of the CASE
Act is that any respondent can opt out of a
dispute if they do so within 60 days of service of process.

Illustrations ©Getty / MicrStockHub

Copyright Pointer 1: If your client is
a respondent, opting out forces the
plaintiff to either abandon the action
or bring the action in federal court at
much higher cost for them. Skilled
counsel will likely use this key decision to create strategic advantage for
their clients.
The remedies under the CASE Act are
severely limited, with a maximum award
of $15,000 per work and $30,000 in the aggregate. These amounts are wildly lower
than the customary copyright infringement
remedy limit of $150,000 per work with no
aggregate cap. Additionally, the prevailing
party in a CASE Act action cannot recover
attorney fees unless the claim is filed in bad
faith, and even then attorney fees are generally capped at $5,000.

The
CASE Act
establishes
a new small
claims
court under
the U.S.
Copyright
Office.

Copyright Pointer 2: If your client is likely to be found to
have infringed a work, a default judgment limits their downside risk to dramatically less than their legal costs alone for
a full-throated defense. Sometimes accepting a CASE Act
defeat will be the smart strategy.
Copyright Pointer 3: If multiple works are infringed, your
plaintiff client may want to file a different CASE Act complaint for each two works (up to the cap) to maximize their
aggregate potential recovery.
Practically speaking, as virtual legal services become a commodity business, the CASE Act creates a business opportunity for a volume specialist to handle low-cost, fixed-fee representation services
for CASE Act participants. Now would be the perfect time to prepare to launch such a practice because the first cases are expected
to be heard in June 2022.

2

Trademark Modernization Act of 2020—
New Weapons for Trademark Practitioners

A second bill passed as part of the COVID-19-related economic stimulus legislation was the Trademark
Modernization Act of 2020 (TMA). The TMA created three interesting tactical weapons for trademark
owners and a potential docketing headache for paralegals. These
weapons formalize techniques for disrupting pending applications,
invalidating certain recent registrations, and strengthening enforcement actions for trademark owners.
When a trademark application is pending, the TMA allows any
third party to introduce evidence on the record that the pending
mark should not be allowed to register. Examiners have an enormous workload and screening marks accurately is a challenging
art, so this assistance could be important to helping them more efficiently arrive at the correct conclusion. Previously, an attentive
trademark practitioner could informally do this by knowing how
to reach out directly to specific examiners at the right time. The
interesting twist is that such a request was not part of the record.
If the examiner decided to allow the pending application over such
evidence, there was no prejudicial record against the submitting
CONTINUED >

Three Big Developments
in Soft IP Law
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party. If they disagreed with the examiner’s
conclusion, they could later file an opposition to have the evidence independently
reviewed by fresh eyes at the Trademark
Trial and Appeals Board (TTAB). The new
system leaves a potentially adverse record
if the examiner rejects the request, because
that creates evidence supporting the applicant and making any potential opposition
more challenging.
Trademark Pointer 1: With more
reason than ever to watch key marks,
the savvy trademark practitioner
may want to use the new pending
application objection process strategically when they have a very strong
case and stick with the traditional
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opposition process when they will
benefit from the fresh perspective of
the TTAB to consider close cases.
The second tool the TMA created is an
enhanced ability to remove unused registered trademarks from the registry during
the first three years following registration.
While it was always possible to remove
such marks, it previously required more
robust (and costly) pleadings before the
TTAB. The new process is a direct petition
handled by an examiner, which should be
faster and more cost-effective. This tool will
be useful when applicable, but it represents
a fairly specialized fact pattern where the
mark at issue was never used (rather than
having been used but abandoned), so the
utility of this particular tool is quite narrow.
The third tool created by the TMA is
very useful for trademark owners undertaking infringement enforcement action.
In infringement proceedings, the TMA creates a new rebuttable presumption that in-

Brian Lewis is managing
partner of Azora Law.
Azora Law specializes in
managing complex global
soft IP portfolios, negotiating
and documenting related
transactions, and facilitating supporting
ventures. As one of Seattle’s oldest virtual law
firms, we have fun cost-effectively serving
great clients with stellar integrity. Lewis can
be reached at blewis@azoralaw.com.

fringement causes irreparable harm to the
registrant—paving the way for more robust
remedies. This saves registrants significant
time and money, improves the probability of a successful infringement action, and
creates an additional incentive to register
their trademarks.
The final change made by the TMA was
created in the interest of shortening the
trademark prosecution process, but the new
change creates a potential liability for law
firms that lack robust docketing systems.

Previously, except for suspensions, every
step in trademark prosecution allowed the
applicant six months to respond. The new
rule allows the examiner to reduce this
window to as little as 60 days, which creates new variable date docketing requirements that firms will need to address. One
benefit of the old system was that a cagey
trademark practitioner could effectively
use these six-month response windows to
extend the prosecution period for marks
their clients intended to use in the future
if the product-development cycle was taking longer than expected. On the whole,
the TMA’s new flexible response window
should allow trademarks to mature to registration sooner.
Trademark Pointer 2: Practitioners
should review their docketing
systems to assure that they will
conform to the flexible docketing
deadlines in trademark prosecution
matters.

3

Trademarks Across Brexit

Brexit came into effect Jan. 31,
2020 (“Exit Day”). For each
EU trademark registration in
existence on or before Exit
Day, a clone U.K. registration
is automatically created. There is no direct
fee for this, although clients may face some
administrative expense to identify the U.K.
registration number and docket this additional record. When the clone U.K. mark
is created, the “child” registration in the
U.K. will need to be separately renewed at
the next renewal date. These automatically
created U.K. child trademarks are the easy
part.
It gets more complex for EU trademark
applications that were filed prior to Exit
Day but had not yet registered. These pending EU applications are not automatically
cloned into the U.K., and applicants have
exactly nine months following Exit Day to
file an equivalent U.K. application (and pay
U.K. fees). Where an EU pending applica-

tion exists and a U.K. application is filed
within the nine-month window, the U.K.
child application will have the same priority date as the EU parent application.
Brexit Trademark Pointer:
Review your client’s EU trademark
portfolios for pending trademark
applications and work with your
clients to decide whether they want
cloned U.K. trademarks before
September 2021.
Another curious wrinkle of Brexit is that
for five years following Exit Day, use of a
trademark in commerce inside the EU (but
outside of the U.K.) will be treated as if the
trademark was used inside the U.K. and will
allow both the EU and child U.K. mark to
mature to registration. Following this fiveyear window, clients will be required to use
the trademark in commerce inside the U.K.
to allow the U.K. mark to mature to registration.
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The ABCs of NFTs
What started as a blockchain-based game allowing
users to trade and sell virtual kittens has grown into a
diverse—and sometimes wild—online marketplace
BY DAVID P. SHELDON AND LERON VANDSBURGER

KEY TERMS

NFTs, or “non-fungible tokens,”
are one of the hottest topics of
2021. Stories abound of NFT
sales transactions—including a
work by the digital artist Beeple
that sold for $69 million1 and
various celebrities raising money through the sale of NFT collections2—and speculation on
future value of NFTs is rapidly
progressing through a boom-and-bust cycle. Other than a vague
understanding that owning an NFT means that the buyer “owns”
a related digital work, however, much of the discourse has not
taken a close look at the underlying mechanism of the transaction or the rights that are transferred.

Staff illustrations; source images ©Getty / Anton Payvin; ©Getty / Heorhii Aryshtevych; ©Getty / VikiVector

WHAT YOU’RE BUYING

There are a few ways of looking at what it
means to buy an NFT. From a lay perspective,
buying an NFT is often described as owning
a unique copy of a digital work.3 While this
high-level description may be sufficient to
market NFTs to various parties, a more precise
understanding is needed to analyze the legal
realities involved.
Two technologies are fundamental to the NFT ecosystem:
blockchain and smart contracts.
Put simply, blockchain is a storage technology where thousands of computers act together to record transactions in a ledger. For purposes of the present discussion, it is enough to understand that the blockchain can be used to record transactions that
are guaranteed by the underlying technology to be unchangeable.
A basic example of a transaction stored on the blockchain is a
transfer of funds from one account, or “wallet,” to another.
Smart contracts can be confusing because they are not contracts in the legal sense. Instead, smart contracts are small computer programs that are executed to record transactions in the
blockchain. Typically, the computer program of a smart contract
will check various conditions and, if the conditions are met, it
will create new transactions on the blockchain.
On that technical foundation, an NFT can be best understood
as a particular type of smart contract stored on the blockchain.
The smart contract of an NFT specifies an owner, some publicly available information (such as a unique value identifying the

•

NFT: Non-fungible token—a digital record that
uniquely associates a work with an owner.

•

Blockchain: a trusted, distributed storage
technology.

•

Marketplace: a website that facilitates minting
of NFTs, displays NFTs, and lists NFTs for
resale (e.g., OpenSea, Nifty Gateway).

•

Work: A digital image, video, or other work of
authorship referenced by an NFT.

•

Artist: An author (in copyright terms) of a
work.

•

Minter: A party that creates an NFT that
references a work.

•

Owner: A party identified by the NFT as
owning the NFT.

•

Buyer: A party to whom ownership of the NFT
is transferred.

•

Reputational Intermediary: An institution that
vouches for the authenticity of a work.

•

Walled Garden: A system with tight,
centralized controls over user access to
content.

An NFT can be
best understood
as a particular
type of smart
contract
stored on the
blockchain.

NFT and a low-quality version of a work),
and some private information available only
to the owner (such as a link to a location
storing a high-quality version of the work).
The smart contract of an NFT also
checks conditions and executes actions to
transfer the NFT. Typical NFT conditions
ensure at a minimum that the owner and
the buyer assent to the transfer and that
the buyer’s wallet contains adequate funds
for the transaction. Typical NFT actions
include transferring the agreed funds from
the buyer’s wallet to the owner’s wallet and
recording the buyer as the new owner of the
NFT. Other actions may also be performed,
CONTINUED >
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such as transferring a percentage of the funds taken from the
buyer’s wallet to the artist, the marketplace, and/or another party as a commission. So when someone “buys an NFT,” a smart
contract is executed to transfer some funds and store a record in
the blockchain indicating that the NFT is “owned” by the buyer.
HOW NFTs ARE DIFFERENT

SI D EBA R

Talking Tokens
A non-fungible token is both similar to and different
from a fungible token, such as a bitcoin or other unit
of cryptocurrency. A quick guide to the differences:
FUNGIBLE
TOKENS

NON-FUNGIBLE
TOKENS

Interchangeable

Not interchangeable

These tokens (e.g.,

Each of these tokens

Bitcoin) can be

has its own value, even

exchanged with any

compared to other

other token of the same

tokens of the same

type. Similar to trading

type, so they cannot be

a $20 bill for any other

freely exchanged with

$20 bill.

each other.

Not Unique

Unique

While there may be

The important

some uniqueness for

features of these

traceability, these tokens

tokens are unique,

share important features

thus distinguishing

with other tokens of

them even from other

the same type. Similar

tokens of the same

to a $20 bill having a

type. For example,

unique serial number,

Cryptokitty #297475

but otherwise matching

is distinguishable from

other $20 bills.

Cryptokitty #305724.

Divisible

Non-divisible

These tokens can be

These tokens cannot

divided into myriad

themselves be

smaller units. Similar

divided, since they

to asking someone for

are like a certificate of

$20 and getting two

authenticity. Similar to

$10 bills.

trying to divide a $20
bill by tearing it in half.

Sources: 0xcert; http://blockchainhub.net/; https://coindoo.com/
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What the existence of the record of ownership in the blockchain means, in a concrete
sense, is sometimes vague. While intellectual
property protection for digital works is well
settled, NFTs represent a departure from
previous technologies and implicate different
forms of protection for works, despite being
treated in many respects as items of commerce. To that end, a key question is whether
NFTs are better or worse than earlier technologies, such as trusted systems, for managing ownership of digital work.
The term “trusted system” describes an integrated platform
controlled by a single party that regulates the transfer, authentication, use, and sale of digital works. Such regulatory activity
includes verifying and tracking users’ activity on the platform,
maintaining records of activity, and enforcing rules for transfer,
adaptation, and ownership of digital works. The key point is that
a trusted system is administered by a party that sets the rules
and has full control over records of all transactions, in contrast
to NFTs and other blockchain technologies, where control over
the ledger is distributed among many untrusted parties by the
technology.
Music streaming services such as Spotify are an example of
a trusted system. Such services permit streaming and sharing of
music, but also forbid duplication, modification, or transfer of
the music files themselves. They also are trusted to pay proper
royalties to rights holders. A more complex example is provided
by virtual environments such as online games. An in-game environment can include tools for users to collect, customize, and
exchange virtual items. The game provider operates a trusted
system that imposes rules on what kinds of activity are permitted. The game provider can, for example, limit transactions only
to in-game currency, or can provide a mechanism for exchanging
virtual items for real-world currency. Similarly, duplication of
items may be forbidden by the game provider.
Compared to trusted systems, NFTs provide a record of ownership. By using the blockchain, records of NFT ownership can
be publicly inspected and verified without reliance on any specific party. Accordingly, multiple different parties can use the NFT
as a proof of ownership without relying on a trusted system to
provide access to such information. The stability of ownership
provided by blockchain (“what is mine today will be mine tomorrow”) is also a large shift from trusted systems, where continued
ownership relies on the continued availability of the trusted system itself.

TRANSACTION VOLUME & AVERAGE VALUE FOR NFTs

SIDEBAR

Chart represents monthly transaction data for the period of April 11 - May 11, 2021.
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by the resale of collectibles such as
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Source: https://nonfungible.com

IN US DOLLARS

$4,474

NFTs have also affected the reputation of digital works themselves by engineering artificial scarcity. Until now, the perception
that digital works are susceptible to unlimited perfect duplication prevented reputational intermediaries from vouching for
their provenance and long-term value. In the brief time since
NFTs found a place in the digital art world, numerous reputational intermediaries, including traditional auction houses such
as Christie’s and newer NFT-focused marketplaces such as SuperRare and OpenSea, have leveraged the perceived technical
characteristics to facilitate trade in NFTs on analogous terms
with other forms of fine art.
NFTs OR TRADITIONAL TECHNOLOGIES—WHICH TO USE?

NFTs may have advantages for some authors of digital works by providing perceived scarcity and authenticity that are not
otherwise available. The market for digital
art may treat NFTs as a digital-world analog
of a signed, limited-edition print. Further,
modification/duplication restrictions, ongoing royalties, and other contractual terms,
which can be incorporated into the smart
contract of an NFT and automatically executed without requiring ongoing monitoring, may be valuable to creators.
On the other hand, the current NFT ecosystem consumes
enormous amounts of energy due to the power-hungry computer
“mining” operations associated with Ethereum, the blockchain
technology used to implement most NFTs. Also, after the rise in
interest that peaked in early 2021, NFTs saw a decrease in popularity, with average prices dropping by approximately 70 percent

Multiple
different parties
can use the
NFT as a proof
of ownership
without
relying on a
trusted system
to provide
access to such
information.

by April after hitting a high in mid-February.4 With that in mind, the efficiency and
stability afforded by a trusted system may
outweigh the potential benefits of NFTs to
some authors. Despite limiting the market
for works to the “walled garden” provided
by the trusted system, the greater level of
control can be desirable for several reasons.
In the example of a gaming system, allowing exchange of virtual items for real-world
value can introduce issues that are undesirable from a creative, legal, or ethical standpoint. Also, a trusted system can use technical means to prevent modifications or resale
of works under its control.
Top Shot—an NFT platform associated with the NBA—provides an interesting example. Top Shot provides NFTs of
short video clips depicting popular sports
moments. The platform allows viewing of
clips and resale of its NFTs as digital collector’s items, controlled by the marketplace
through terms in the smart contract. While
all this functionality could be provided via
a trusted system, NFTs provide an ownership record akin to a “certificate of authenticity” that is transferrable and verifiable on
the blockchain independently from the Top
CONTINUED >
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If additional or
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non-standard
actions are

Shot system. The question of whether these factors provide value
over a trusted system could be answered by the success of Top Shot
in the marketplace, which saw $6 million worth of original sales
and a whopping $123 million in resales over its first five months of
operation.5

desired to be

PRACTICE POINTERS

blockchain

Many attorneys will face NFT-related questions
from clients. While much in this area remains
unsettled, there are some approaches that can
help provide answers.
If a client is minting NFTs, the issues are
similar to situations in which a client is seeking
to commercialize a work in an analogous traditional way, such as producing limited-edition
prints. Does the client have an agreement in
place with the artist, who assigns the client the exclusive right to
mint NFTs? It is important that this right is exclusive because the
NFT ecosystem does not provide a technological mechanism to prevent the artist from assigning similar rights to another party. Does
the client want an ongoing commission for sales, and/or does the
agreement with the artist require an ongoing royalty to be paid? If
so, such transfers can be implemented within the smart contract
of the NFT and some such terms (like adjustable ongoing royalties
to a single party) are provided in standard NFT smart contracts. If
additional or non-standard actions are desired to be enforced by the
smart contract, a developer skilled in blockchain technology may
need to be engaged for implementation.
If a client is buying NFTs, they may be unsure what the purchase
means to them with respect to the work. Regarding intellectual
property rights, the terms of use for the marketplace facilitating the
NFT transaction usually describe a transfer of rights that accompanies an NFT purchase. The rights that are transferred are normally extremely limited: often just a non-exclusive right to display
the work for personal, non-commercial purposes, and sometimes
a limited right to use the work for purposes of listing the NFT for
resale. Naturally, the specific marketplace terms of use will have to
be consulted for a specific answer for any given transaction.

David P. Sheldon is a member of Christensen O’Connor Johnson
Kindness PLLC. His practice focuses on software-related patent drafting
and prosecution. He also assists his clients with other vital issues,
including licensing, using open-source software, and supplementing
utility patent protection using copyright, trademarks, design patents, and
trade secrets. He can be reached at david.sheldon@cojk.com.
Leron Vandsburger, Ph.D., is an associate at Christensen O’Connor
Johnson Kindness PLLC. He focuses his practice on patent prosecution
and counseling in the areas of materials, engineering, and electronics.
Representative technology experience includes, AI/machine learning,
materials chemistry, optics, video game systems, and AR/VR systems.
He can be reached at Leron.Vandsburger@cojk.com.
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smart contract,
a developer
skilled in
technology
may need to
be engaged for
implementation.

It is also important to consider what the
NFT does not provide the buyer. The blockchain and smart contract guarantee authenticity of the NFT itself, but continued access
to the work, which may be hosted by any
system referenced by the NFT, is not guaranteed. Ownership of the NFT also does not
guarantee the ability to view the NFT or the
referenced work through any given marketplace. For example, some marketplaces
will refuse to display a work referenced by
an NFT if a take-down notice is submitted
with respect to the work. Further, while the
NFT is likely transferrable, the smart contract may enforce ongoing commission payments for each transfer, so the seller may
not receive the entire sale price. Finally,
there are no technical means provided for
ensuring that only a single NFT is minted
for a given work. Remedies in consumer
protection or other laws would likely need
to be sought against the minter if additional
NFTs are created for the same work.
At the very least, the artificial scarcity
and guarantees of authenticity provided by
NFTs have temporarily given digital artists
a new option for monetizing their work
outside of the walled gardens of trusted systems. It remains to be seen whether NFTs
will retain significant value over time, or
whether they will pass into history as just
another short-lived speculative bubble.

NOTES
1. https://decrypt.co/62898/the-10-mostexpensive-nfts-ever-sold.
2. For example, NHL player Tim Thomas sold a
collection of digital memorabilia for $200,000.
https://theathletic.com/2532968/2021/04/24/
bruins-legend-tim-thomas-takes-a-step-backinto-hockey-world-im-looking-to-reconnect/.
3. NFTs can represent ownership of many different
types of assets. Digital artwork is the realm in
which NFTs are most often discussed and which
raise the most pressing issues of artificially
engineered scarcity, and so this discussion will
focus on that use case.
4. Joanna Ossinger, “NFT Price Crash Stirs
Debate on Whether Stimulus-Led Fad is Over,”
Bloomberg News, April 3, 2021 (available
at https://www.bloomberg.com/news/
articles/2021-04-03/nft-price-crash-stirs-debateon-whether-stimulus-led-fad-is-over).
5. Alex Moskov, “What is NBA Top Shot? A
Booming Blockchain-based Market of NFTs,”
Coin Central, Feb. 24, 2021 (available at https://
coincentral.com/nba-top-shot-nfts/).
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COVER STORY

WORKING
TOWARD A
JUST COURT
INTERVIEW WITH CHIEF JUSTICE STEVEN C. GONZÁLEZ BY HON. LISA H. MANSFIELD

Following a vote of his peers, Justice Steven C. González was sworn in
as the Washington Supreme Court’s 58th Chief Justice on Jan. 11. Lisa
H. Mansfield was sworn in as the Lakewood Municipal Court Judge
on Sept. 22, 2020. Recently, Judge Mansfield sat down (virtually) with
Chief Justice González to discuss issues pertaining to access to justice.
What follows is an excerpt of their wide-ranging conversation.

Hon. Lisa H. Mansfield [hereafter LHM]:

that we are all equal and respected in this
nation. That was a promise that was made,
imperfectly, at the inception of this nation.
I believe that our job is to get us closer to
the reality of that promise.

Hon. Steven C. González [hereafter CJG]:

Do you think our time [living with]
COVID-19 will have lasting implications
with regard to the judicial system and, if
so, what are they?

You have said that the law is a blunt instrument to use to fix the ills of society. If
that is true, what role does the judiciary
have in addressing societal problems?

Portrait courtesy of Alfredo Arreguin

We have to provide justice to everyone
who comes to court, but I would rather
prevent them from having to come at all,
especially in juvenile court. As for working
with the other branches of government, I
have a presumption of good faith. There
are good, well-meaning people in the legislative, judicial, and executive branches.
The question is what is the objective and
what will get us closer to that objective?
We are facing great challenges. But my
hope is that we can change the nature of
the dialogue and address issues squarely.
Issues like the racial reckoning which the
nation is confronting now more than we
did in the past; issues like access to justice,
the lack of which has been exacerbated
by the pandemic. We are learning many
lessons that can carry over even after the
pandemic. For example, we recognize that
making people come to court repeatedly
is a heavy burden that falls disproportionately on people who can’t get time away
from work or find child care or transportation. If we recognize that and learn from
the lessons that have been given to us at
this time, we can continue to improve the
promise that we’ve made to each other

AT LEFT: This portrait of Chief Justice
González, painted by Alfredo Arreguin
and commissioned by the Washington
Supreme Court earlier this year, will
likely hang in the library along with
portraits of Justices Charles Z. Smith
and Mary Yu, also painted by Arreguin.

LHM:

Our job is to see the deep
principles articulated in our
founding documents and
apply them to the world today
as we understand it.”

CJG: COVID-19 will have a lasting effect
on the justice system and I hope that we
really think about that. There will be pressure, once the vaccines are widely available, to go back to the way we were before
the pandemic. I don’t think that’s the right
way to go. This pandemic has required us
to question the fundamentals of everything we do in the justice system. I want
us to think deeply about the answers that
we give to those questions. Why do we
hold people in jail the way we have? Why
is our jail population the size that it was
before the pandemic? Have our release
decisions during this pandemic led to better or worse outcomes both for the people
involved in the cases and the community
at large? We need to study these questions
carefully and if we find that we don’t need
to lock up as many people as we did be-

fore, we shouldn’t go right back to doing
that again once there is more room in our
jails and prisons. This is the question that
has come to us right now. Tradition is not
so important; what is important are the
fundamental principles we share about
what a democracy is and what freedom is.
LHM: You speak about fundamental principles upon which our democracy was
founded but some of the same people who
signed the Declaration of Independence
were also slaveholders. Perhaps notions
of freedom and democracy are plastic, fitting the aims of whoever is propounding
[them].
CJG: I don’t believe that. I do believe that
they were wrong about some important
things. They promised great liberties but
they meant to hold them tight to themselves and to their kind. That was wrong.
They were progressive thinkers with new,
bold ideas but they were still people of
their time. They were still supremacists,
misogynists, homophobic; all of those
things existed at that time. Our job is not
to imagine ourselves to be them to understand what justice is. Our job is to see the
deep principles articulated in our founding documents and apply them to the
world today as we understand it. Those
principles are only plastic to the extent
that we have grown and developed as a
people and we more deeply understand
those principles that they gave to us in
those documents. I believe in the idea that
we all deserve respect, liberty, and due
process. All of those things are embedded
in our founding documents; I just believe
that they apply to more people than the
founders thought.
LHM: It’s said that we all stand on someone’s shoulders. Whose shoulders do you
stand on and what motivates you to stay
the course?

None of us got here by ourselves. We
all got here because other people moved
us closer to those principles that we just
talked about. When I look directly at the
Supreme Court, I know that there was only
ever one justice of color before me, Justice

CJG:

CONTINUED >
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Charles Z. Smith. He was a mentor to me
early on and encouraged me to both apply
to the King County Superior Court bench
and to put my name in for the Supreme
Court as well. I valued his advice and guidance through that process. I also look to my
family. My mother and father were high
school graduates. I was the first one in my
family to go to college and law school. But
the values that I learned from my family,
such as hard work and integrity, have carried me through. Those lessons are very
important and I try to carry them with me.
When I got to the Supreme Court, it
was clear that this was not an institution
that people of color had been a part of.
Apart from the one photograph of Justice
Smith outside the Clerk’s office (among
more than a hundred photographs of
white men and four photographs of white
women), there was very little evidence
that we’d be welcome there. Our then7-year-old son asked, “How come none
of these pictures look like us?” We are
changing that. I worked to commission a
painting of Justice Smith that now hangs
in the Temple of Justice and I also commissioned a painting of Justice [Mary] Yu
that will hang in the Temple of Justice so
that when visitors come, they will see that
there is more room here. A duplicate copy
of Justice Smith’s portrait hangs at the
University of Washington [School of Law]
and a duplicate of the one of Justice Yu is
going to hang at Seattle University [School
of Law]. Both paintings are by the artist
Alfredo Arreguin.
Visual representation is important
and it is poignant that those portraits will
be in the law schools so that students may
see that their chosen profession encompasses diversity at the highest level.
I would imagine that goal-setting is a
high priority for a new chief justice. Do
you have a set of strategic goals that you
would like to achieve in your tenure?
LHM:

CJG: I want us to be more timely in our decisions. Although we have improved timeliness a great deal in the last five years, I
think we can do even better. I want us to
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continue to work to write opinions in plain,
accessible, clear language so you don’t have
to be a lawyer or a judge to understand
what we’re saying and why. I want us to be
transparent about what we do. I want us
to be clear that we are encouraging cultural competency, diversity, and inclusion. I
want us to be willing to examine ourselves,
our organizations, our rules and make
changes where it’s necessary to make sure
that we really are living up to the promises
we’ve made to each other. I’ve talked about
the principles of our democracy; we need
to make sure that we apply them in our
own spheres. I think we have a lot more authority and ability to improve than we have
acknowledged in the past.
LHM: As far as being sure that the actions
match the principles, how do you quantify
that or check that?
CJG: That’s a great question. We fortunately have a number of allies to assist
with that and hold us accountable to these
promises, to these atmospheric words
that sound nice but actually have to mean
something. I harken back to the lyrics of

We encourage those with
expertise to step forward to
tell us where they think that
we’re falling short and we
listen to those voices.”

the song Glory by John Legend and Common. One of the lines of the song is, “Justice for all just ain’t specific enough.” And
that’s true. You can [talk about] these great
umbrella ideas, but then you have to apply
them to everyday conduct. So we work
with groups like the Minority and Justice
Commission that can review the juvenile
justice [system] and the burden of Legal
Financial Obligations. We have advocacy
groups that file Friend of the Court briefs
urging us to consider different aspects of a
case. Sometimes that’s the Association of
Prosecuting Attorneys, sometimes it’s the

defense organizations or the Korematsu
Center or some other organization. It’s
not just from one part of the political spectrum; everyone has something to say about
how we conduct our business and how we
can be even more transparent and fair to
everyone involved. So we encourage those
with expertise to step forward to tell us
where they think that we’re falling short
and we listen to those voices. One of those
areas where we can improve is accommodating people with physical or mental
limitations who also deserve respect, due
process, and access to the court system.
Technology is another area that requires
attention. The advances we’ve made in
technology are spectacular, but we need to
make sure when we implement them, we
are not actually impeding access to justice
for those who don’t have the technology.
The digital divide is real. How does
the court plan to deal with that? If folks
don’t have phones or access to the internet, what do you do?

LHM:

CJG: Well, there are lots of answers to that.
An example would be how some courts
have leveraged CARES [Coronavirus Aid,
Relief, and Economic Security] Act funding to purchase burner phones for litigants to use so that they can be contacted
during the period of their court involvement. Providing technology to bridge the
digital divide, as you called it, is a step that
the court can take. I think we need to be

ABOVE: Then-Justice González at a law
clerk swearing-in ceremony in 2018.
AT LEFT: Justice Charles Z. Smith and his
wife, Eleanor Smith, Justice Mary Yu, and
then-Justice Steven C. González next to
artist Alfredo Arreguin's portrait of Justice
Smith at a reception attached to a Minority
and Justice Symposium in May 2014.

very creative in working with our partners
as well. When we go back to being able to
be together, community centers and public libraries can provide internet access
and a quiet space to appear. We also need
to make sure that each neighborhood has
public transportation to those spaces.
LHM: What is your vision of a just society;
more specifically, what is your vision of a
just court?
CJG: A just court would be one where out-

Photos by Laura Anglin

comes were not disproportional. Where
court participants both were heard and
felt like they had been heard. Where everyone believed that the process was fair.
It would be one based on research and
evidence, not tradition and anecdote. It
would be one that’s culturally competent and provides language access fully
to everyone who needs it, which includes
those who don’t speak, read, or write the

Judge Lisa H. Mansfield
presides over Lakewood
Municipal Court, which
serves the cities of Lakewood,
Steilacoom, and DuPont, and
proudly hosts a Veterans
Treatment Court. Judge Mansfield is a
member of the Remote Jury Trials Work
Group and she sits on the Community
Advisory Board of University of Washington
Tacoma Legal Pathways.

English language, whether they speak a
foreign language or whether they are deaf
or hard of hearing. That would mean true
access to them. It would mean that when
you go to the court webpage you can easily
find the forms that you need which are in
clear, plain, understandable language. It
would mean that you could find resources to help you understand if you can’t afford a lawyer. It would mean that people
whose liberty or substantial rights are at
stake would be provided counsel to assist
them through the process. It would mean
that the judges would provide timely rulings that could be clearly understood and
followed.
The system that we have, the democracy as a whole, specifically the judicial
branch, exists and works only if people
are confident that the system is fair. We
have work to do to make [sure] everyone
believes the system is fair to them.
LHM: Are there international court systems that you look to that have aspects
that you think are true to principles of
fundamental fairness?
CJG: There are things throughout the
world that we can learn from and we
shouldn’t be afraid of them just because
they’re foreign. Wisdom doesn’t just reside in the United States. Other people
have thought of interesting, innovative,
creative things and we need to be open to
that. I’ve had the extraordinary privilege

of working through USAID [United States
Agency for International Development]
and the Office of Overseas Prosecutorial
Training and Development to work internationally with courts in Argentina, Venezuela, Colombia, and Mexico. Additionally, through my work as an assistant U.S.
attorney I worked with the Department
of Justice and its counterparts in Canada,
England, France, Germany, and Algeria,
and learned how different organizations,
operations, and systems of justice work.
We are also privileged to work with tribal courts within our country. Just because
they’re different, doesn’t mean they are
necessarily less just; they’re simply different. I worked with Japan as they were
developing a modified, limited jury system
that includes both judges and lay jurors.
It’s very helpful to study and understand
other systems to better understand our
own. There are examples throughout the
world from which we can learn. When we
look to places that have also gone through
serious racial divides such as South Africa, their work through Truth and Reconciliation is very instructive for us. Places
that have gone through genocide are also
instructive. I think these are important examples for us. We certainly have our history of the enslavement of Black people and
genocide of Native Americans, and coming to terms with that and teaching it is an
important part of our own reconciliation.
I had the privilege to travel to South
Africa a few years ago and I learned about
the Truth and Reconciliation effort that
Nelson Mandela was such a large part of.
I learned that truth is an essential part of
reconciliation. However, it is often difficult for people to deal with uncomfortable
truths.

LHM:

CJG: Often the reaction of institutions
when people raise concerns about gender
bias or homophobia or racism is to say,
“We’re not like that. Everything is good.
You should be reassured that we have
your back.” I think that is not a helpful
message; in fact, I think it’s counterproductive because when you see an institution that has excluded you and not treated
you fairly and that institution tells you,
CONTINUED >
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“There’s nothing wrong here,” it does the
opposite—it does not reassure [you] that
there will be progress or that there will be
reconciliation. So I think you’re absolutely right. We have to face the hard truths,
which is why I mention things like the
name of the county where our state capitol is, Thurston County, and I talk about
who Samuel Thurston was. It is not a pretty history. Maybe we should think about
whether we want to continue having our
capitol in a county named after Samuel
Thurston, given his views about Native
Americans and African Americans. Perhaps there’s a better name we can choose.
So learning that history and facing it is an
important part of the truth that you’re referencing.
LHM: We started this conversation with
the fact that there are well-meaning people out there who are willing to learn
about, think about, and work for truth.
But what about those who don’t want to
learn? It is not as if we live here and they
live there. We are all here together. How
do we move forward together?

The WSBA invites you
to lunch and learn
while earning 1.5 CLE
credits. And the tab
is on us! The WSBA
hosts a 90-minute, live
webcast CLE at noon
on the last Tuesday of
each month.
For more information
and to register, please visit

www.wsbacle.org.
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CJG: I think we have to start with ourselves. If I’m so sure that I’m right, maybe
I’m not even listening. I have to stop and
make sure I’m not the person you just described who’s so set in his ways that he’s
not a good listener to other people. I don’t
think there’s any one of us who has a 100
percent corner on wisdom or truth or the
right path forward. Listening to each other matters. It doesn’t mean I have to listen
to someone who says I’m less than they
are. I don’t give my time or attention to
those folks. But to those who say, “I just
have a different view of it,” I think we need
to talk that through and try to understand
one another’s perspectives.
It’s an unfortunate byproduct of the
internet age, the fears around COVID-19,
and social distancing that people seem
more willing to engage in hateful, ignorant
speech. I think we’ve seen a proliferation
of that. It’s very unfortunate and I don’t
think we should go to that level. When
somebody sends you an email telling you

how horrible you are and that you’re going to hell—and I’m getting a lot of those
right now—I don’t think I need to respond
to those ad hominem attacks. But when
somebody says, “I’m really troubled by the
Legal Financial Obligations [LFOs] that
are being imposed by the courts on people.
Why do you let that happen?” Maybe my
defensive reaction is, “I didn’t do that!”
But I think the right reaction is that the judicial branch did, so let’s talk about what
we’re doing, the reforms we’ve passed, the
ways we can address these issues. Let’s
take a look at which issues are executive,
which are legislative, and which are judicial and let’s try to tackle that very important point together.
So if you can listen to the kernel of
truth in [the words of ] someone who is
angry, I think that is the right approach.
One of the quotes I like very much is, “Any
emotion, if it is sincere, is involuntary.” So
if you assume that someone who is emotional isn’t doing that by choice, if you can
put the emotion aside and look at the substance of what people are saying, I think
you are much more likely to make progress and engage in a meaningful way.
LHM:

tion?

Have you seen this principle in ac-

CJG: Yes, the example of LFOs just mentioned illustrates this point well. We have
gone through and changed the law on
that issue. Look at the Blazina opinion
as an example of how through our opinions we’ve made that change. The Legislature has made changes in LFOs and so
has the court through rules, through the
fee waiver process. The Access to Justice
Board has been a real leader on this issue
and they’ve addressed both the civil and
the criminal contexts because the criminal context affects people’s civil justice as
well.
Also, people are raising very important
issues about racial disproportionality, for
example, and they’ve raised them in ways
that allow us to address the truth of our
history around disproportionality and to
find better ways to move forward.
LHM: This moment in history, though
fraught with tension, feels very exciting.
Many people are waking up and recogniz-

ing the contributions that those outside of
the mainstream have made. We have given
so much, we continue to give, and we deserve recognition.
CJG: Frederick Douglass said, “Power does
not concede anything without a demand.”
Sometimes even the demand is not
enough.
LHM: But what do you think of the judicial
branch being apolitical? Shouldn’t judges
and justices shun the realm of politics and
political speech?

It’s an unfortunate byproduct
of the internet age, the fears
around COVID-19, and social
distancing that people seem
more willing to engage in
hateful, ignorant speech.”

Let me say a few things about that. I
think that attorneys as a class tend to be
conservative. I’m not talking about party
politics “Conservative.” I mean conservative with a small c—incremental in change,
reticent to address or change things, focused on tradition. Our very method of
education is to look at precedent. We are
walking into the future backward, looking back to where we’ve been, trying to
predict what we’re going to stumble over
next. That’s not a great way to walk. Try
walking through the forest backward:
“There’s a stump there, maybe there will
be another.” Perhaps we need to peep
over our shoulder a little bit and try to
see what’s coming and be willing to make
some bigger changes and not be quite so
afraid of that.
We have an obligation to administer
justice. We have an obligation to provide
access to justice. Sometimes fulfilling
those obligations will be seen as political.
That does not relieve us of the obligation.
When I was a superior court judge, 15
or 16 years ago, the issue of immigration
enforcement in superior court came up.

CJG:

A number of my judicial colleagues said:
“That’s a political question. We shouldn’t
touch that.” And I said that justice and
access to it is not a political question. It
may be politicized, but it isn’t political.
The point is everybody, everyone regardless of immigration status, should feel free
to call 911 and ask for the police without
fear of deportation. You should be able to
come into court and get a protection order
without fear that ICE [U.S. Immigration
and Customs Enforcement] is going to
be there and arrest you for it. If we don’t
make it free and accessible for everybody
regardless of those things, people will stop
calling for help. They will stop using the
legal system, and the system of justice
that we treasure will not function. So my
point there was: No, this is not really a
political issue; it is an issue of justice. We
should clearly say that our doors are open
to everyone and we are going to do everything within our power, understanding
what is circumscribed by who we are in
our branch and our role in democracy, but
everything reasonably within our power
to say: “This is not our policy. We are not
enforcing federal immigration law; we are
enforcing state law and your rights to be
free from harassment, to testify as a victim, to support your kids.” My view is that
judges will be challenged. The tendency
is to be afraid to act but I urge careful,
thoughtful, but bold action.
LHM: Pre-COVID-19, I attended the Judicial College and you were a guest speaker.
I think one of the reasons I wear a black
robe today is because I really heard you
when you said loudly and boldly that diverse judges were needed. It’s important
that the bench be reflective of who we
serve. It’s important that we are there in
those positions.
CJG: Thank you for saying that. I have been
encouraging people to consider the judiciary as a career, especially people from
diverse backgrounds. And as you know,
it’s not enough to just be there, it’s important to also bring a different perspective.
It takes courage. You’ll meet resistance
and you don’t get to just do whatever you
want. You have to, of course, tether to the
CONTINUED >
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Working Toward a Just Court
CONTINUED >

system that you are in, but don’t be afraid
to ask the hard questions: Why are you doing it that way? Why are you prosecuting
this person? Why are you prosecuting this
category of cases? Is that recommended
sentence really going to meet the ends of
justice? Is this really the best thing for the
victim, for the family, for the defendant,
for society?
We need to think about those things
deeply and not just assume, “Well my authority is circumscribed by the statute so
I’m just going to put my head down and
do exactly what it says.” Some statutes are
unconstitutional. So, as a trial court judge,
don’t be afraid to look honestly at the Constitution and make that determination.
You may or may not get affirmed on appeal
or in the Supreme Court, but your job isn’t
to say, “OK, the Legislature passed it,” it’s
to do the hard work. Look at the Fourth
Amendment, and at article 1, section 7
of the Washington State Constitution. I
urge you to carefully read our state Constitution as you serve as a judicial officer
because it often provides more protection
of rights than the U.S. Constitution does.
Understanding where that exists, where
those differences are, is critical. So don’t
be afraid to say, “No, this part of the statute is wrong” if you really think that it is.
Obviously, our job is to uphold those statutes when it can be done, but that doesn’t
mean we do so trampling on or ignoring
the important rights enshrined in our constitutions.
How do you support the pipeline of
people who aspire to become lawyers and
judges?

LHM:

CJG: Earlier you had referenced that you
had heard me speak and that it made a
difference in your life. That is my ultimate
goal. When I was hired in Seattle for the
first time at a law firm, I was the first attorney of color that they had ever hired.
LHM: Ever? This was in the 1990s?
CJG: This was 1991. When I was hired, I
told them that I had a condition. I said that
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if I was hired, I would like to be on the hiring committee. They said, “We don’t put
first-year associates on the hiring committee.” I said, “But that’s my condition.” And
so they put me on the hiring committee,
which means I had an influence on who
we hired as summer associates. So there
are ways that I have tried to be involved in
supporting the pipeline. I quickly joined
the Northwest Minority Job Fair and I’ve
been on that board since 1994. We work
together to provide interview opportunities, internship opportunities, job opportunities for diverse candidates. This has
provided great opportunities for people.
Because of the reputation that I’ve worked
hard to build, I get lots of applications
from people who want to extern or clerk
in my chambers. We hire the most qualified people and frequently they are from
diverse backgrounds. I see them going out
into the world and becoming judges themselves and it’s very gratifying.

Justice and access to it
is not a political question.
It may be politicized, but it
isn’t political.”

LHM: We have spoken about the importance of diversity in the judiciary, but I’d
like to delve a bit deeper into why you
have put this emphasis on diversity.

We know and the studies tell us
that heterogeneous groups make better
decisions than homogenous groups. We
know it’s true for juries. It’s true for the
judiciary; it’s true for any group. The
studies with juries found that when you
have an integrated jury, they were more
likely to read the instructions from the
court. They were more likely to review
the evidence. They were more likely to
thoroughly discuss and reach judgment
more carefully and more accurately than
a homogeneous jury. If we know that to
be true, then it needs to be of paramount
importance to us that we have diversity

CJG:

in all facets of the legal system.
I don’t believe it’s more efficient; I
think sometimes it takes longer and it’s
more difficult, but I think the outcome is
better. It’s important to have students of
color come into court and be able to envision themselves there one day. It’s also
important for the mainstream, and students who are not kids of color to come
in and say, “Oh, judges don’t all look like
me.” Judges can look like Lisa Mansfield
or Steve González or [Washington Supreme Court] Justice G. Helen Whitener.
That is an important lesson, not just for
kids of color, people of color, but for everyone.
Regarding gender issues and marriage equality, is it true that you officiated
the first same-sex wedding ever held at
the Washington Supreme Court?

LHM:

Yes, I did perform the first samesex wedding at the Temple of Justice for
my law clerk and his husband on Sunday,
Dec. 9, 2012, the first day it was possible
to do so.

CJG:

LHM: I have focused a lot on diversity in
this article. Is there an additional point
that you would like to add?
CJG: I want to make the point that when
we become members of the Bar, we are officers of the court and the defenders of the
Constitution. Each and every one of us has
a sacred obligation to keep those promises we’ve made to each other as a nation.
That means being involved in the Bar
Association. It means using the privilege
that you have, the voice that you have as
an attorney to speak out not just for your
own group, but for other groups that may
be facing challenges.
Disagreement is healthy, using your
voice is healthy. We can do it respectfully,
but it’s important that we speak honestly,
directly, with no gaslighting. This is about
truthfully and forthrightly addressing the
challenges we face. The challenges are
serious. We have seen real rifts in this nation. We need to heal those; we need to
come together over those. It can’t just be,
“We’re on top now and you’re not.” It has
to be that we find a way that we all work
together.
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On Board

NEWS FROM THE BOARD OF GOVERNORS & THE WSBA

A P R I L 16 -17, 2 0 2 1

A Summary
of the Board of
Governors Meeting
The WSBA Board of Governors determines the
Bar’s general policies and approves its annual budget.

TO P 6 M E E T I N G TA K E AWAYS

Proposed Rules for Discipline and
Incapacity. Board members held a
robust conversation about proposed
amendments to the Rules for Discipline
and Incapacity currently published for
public comment by the Washington
Supreme Court; they ultimately voted to
recommend an extension of the comment
period by 90 days; agreed to authorize
sections to send comments directly to the
court, bypassing the WSBA comment
policy; and committed the WSBA to
forward comments from all members to
the court.
1

Bar exam resolution. The Washington Supreme Court has convened a
year-long Washington Bar Licensure Task
Force to evaluate current lawyer licensing
requirements and recommend whether the
court should consider alternatives. After
gathering member feedback subsequent to
the March meeting, the Board of Governors
passed a resolution in support of a bar
exam that reads:
• In order to ensure a competent,
2
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Local Hero and Presidential
Commendations. WSBA President
Kyle Sciuchetti honored former U.S.
attorney and current Spokane City
Attorney Mike Ormsby as a Local Hero. He
also presented a special Presidential
Commendation to members of the Spokane
County Bar who have taken action during
the past year to condemn systemic racism
and educate and support other legal
professionals to take action toward a fairer
and more equitable justice system. The
Spokane bar members leading this effort
include: Francis Adewale, Emily Arneson,
Jenaé M. Ball, D.C. Cronin, Theresa
Cronin, Michele Fukawa, Julie Griffith,
Margo Hill, Natasha Hill, Inga Laurent,
Hon. Maryann Moreno, Morgan Maxey,
Robert Murphy, Gloria Ochoa-Bruck,
Briana Ortega, Kristina Ralls, Juliana
Matthews Repp, Hon. Jeffrey Smith, and
Rosey Thurman. Read more at www.wsba.
org/news-events/media-center/media-releases.
4

ethical, and diverse legal profession,
the WSBA supports the continued
requirement of passing a bar exam
before admission to the WSBA.
• The WSBA discourages diploma privilege as an alternative to a bar exam.
• The WSBA encourages a review of,
and possible change to, the format
and content of the bar exam to both
strengthen and improve the bar exam
as a tool to ensure the competent and
ethical practice of law and to ensure
there is no discriminatory effect on
examinees of color and first generation examinees. The WSBA commits
to working with testing and academic professionals to accomplish this
review.
• The WSBA authorizes sections and
committees to comment to the [court
task force] on this issue without prior
authorization or review by the Board
of Governors or its Legislative Committee.
Budget reforecast. The Board
approved the WSBA’s reforecast
budget for fiscal year 2021. Read more on
page 14.
3

Legislative update. The 2021
session adjourned April 25. The
WSBA’s two bar-request bills—Senate Bill
5005, a Corporations Act revision bill; and
Senate Bill 5034, a comprehensive update
of the Nonprofit Corporations Act—were
both signed by the governor into law in
April. Overall this session, the WSBA
referred more than 700 bills of potential
interest to sections. Of those, sections
requested that we track 489 for them.
Working with the Board Legislative
Committee (BLC), sections took a position
on and provided testimony on 11 bills.
5

MORE ONLINE
The agenda, materials, and video recording
from this Board of Governors meeting (held in
Spokane and virtually), as well as past meetings,
are online here: www.wsba.org/about-wsba/
who-we-are/board-of-governors.

SAVE THE DATE
The next regular meetings are
May 20-21 and July 15-17 (pending
health directives regarding COVID-19).

Additionally, the BLC supported funding
for Resolution Washington, the statewide
association of dispute resolution centers.
Long-range planning. What are the
WSBA’s top priorities in the coming
years? That is the area of focus for the
WSBA Long-Range Strategic Planning
Council. The Board of Governors
approved the charter for this group as
well as draft strategic goals; the council
will now begin engaging with members as
a whole as well as specific stakeholder
groups to gather feedback about the draft
strategic goals and tactics to accomplish
those goals.
6

In Remembrance
This In Remembrance section lists WSBA members by
bar number and date of death. The list is not complete and
contains only those notices of which the WSBA has learned
through correspondence from members.
Please email notices to wabarnews@wsba.org.

Thaddas L. Alston, #5952, 1/25/2021
Sigurd Bruce Borgersen, #1006, 1/20/2021

OT H E R B U S I N E SS

The Board also:
• Established a WSBA Small Town
and Rural Committee to continue
the Bar’s work to study and advance
solutions to the access-to-justice
gaps in Washington’s rural communities.
• Conducted a first reading of proposed amendments to Admission
and Practice Rule 6 and the Law
Clerk Program Regulations, as put
forth by the Law Clerk Board. The
amendments are meant to expand
and clarify definitions and program
processes.
• Agreed to become a formal partner
with the Washington Joint Minority
Mentorship Program, which pairs
law students and new lawyers (who
self-identify as being from any and
all historically marginalized or underrepresented groups) with mentor
attorneys and judges.
• Approved the request from the
WSBA Diversity Committee to
submit to the court a comment in
support of the MCLE Board’s proposed amendments to Admission to
Practice Rule 11.

Francis Daniel Corkery, #7469, 2/7/2021
Rian Kazuo Ebesugawa, #21289, 1/22/2021
Gene Godderis, #1807, 5/9/2020
Jeffrey M. Hamlett, #14976, 2/9/2021
Richard D. Harris, #1502, 3/3/2020
Larry Amos Jones, #18948, 2/26/2021
William Lawrie, #4933, 1/11/2021
Dayann M. Liebman, #11593, 9/17/2020
Michael John McGuigan, #5480, 4/4/2021
Ivan Orton, #7723, 1/16/2021
Ron Perey, #2275, 3/21/2021
Richard William Pierson, #3884, 3/27/2021
Frederick Rasmussen, #5788, 12/26/2020
Michael Eugene Ritchie, #12805, 1/8/2021
Joseph Lawrence Strabala, #10454, 12/1/2020
Gerald Ralph Tarutis, #4599, 2/28/2021
Robert W. Thomas, #2576, 1/3/2021
Thane Walker Tienson, #13310, 1/28/2021
John Randolph Tomlinson, #2377, 3/22/2021
Aurora Jane Wilson, #45382, 8/8/2020
Donald William Winskill, #9097, 3/8/2021
David G. Zimmar, #5414, 4/21/2021
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Need to Know

N E W S & I N F O R M AT I O N O F I N T E R E S T T O W S B A M E M B E R S

WSBA NEWS

MCLE Reporting
Lawyers, LLLTs, and LPOs in
the extended 2018-2021 and
the 2019-2021 MCLE reporting
periods have the option to
certify their CLE credits early
(starting in July 2021). Licensed
legal professionals in these
reporting periods must earn
their CLE credits by Dec. 31,
2021, and certify by Feb. 1,
2022. For more information visit
www.wsba.org/mcle, or if you
have any questions, please reach
out to the MCLE team at 206733-5987 or mcle@wsba.org.

WYLC Awards
The deadline is July 5 to
nominate new or young lawyers
who deserve recognition for
their long-term public service
and extraordinary contribution
to the community. Submit
nominations for the Washington
Young Lawyers Committee
(WYLC) Public Service and
Leadership Award at www.wsba.
org/for-legal-professionals/
new-members/public-serviceand-leadership-award.

WSBA Board Feedback
Send your feedback to
the newly created email
address: boardfeedback@wsba.
org. Please note that all WSBA
emails are subject to public
records requests.

Receive Notice of
Upcoming Board
Meetings
Join the new Board meeting
notice subscription list to
receive WSBA Board of
Governors meeting notices
straight to your inbox! To join,
email barleaders@wsba.org or
complete the form on www.
wsba.org/about-wsba/who-weare/board-of-governors.

VOLUNTEER

Represent the
WSBA on Committees
and Boards
ABA House of Delegates,
application deadline is June 4;
Court User Work Group Courts

of Limited Jurisdiction Case
Management System Project,
application deadline is June 11;
Judicial Information Systems
Committee, application deadline
is June 11; Certified Professional
Guardianship Board, application
deadline is July 30. To apply,
email a letter of interest and
résumé to barleaders@wsba.
org. For more information,
visit www.wsba.org/wsbarepresentative.

Volunteer with
the Lawyer
Discipline System
Learn more about volunteering
as an adjunct disciplinary
counsel (ADC). ADCs assist
as needed in carrying out the
functions of the lawyer discipline
system pursuant to Rule 2.9 of
the Rules for Enforcement of
Lawyer Conduct. An ADC must
have been an active lawyer
or judicial member of the
WSBA for at least seven years
at the time of appointment.
Appointment is for a five-year

Section Elections
Ballots will soon be arriving by
email for voting members of a
WSBA section to elect future
section leadership. Section
elections run June 7 to 30. Find
more information at www.wsba.
org/legal-community/sections/
sections or contact sections@
wsba.org.

Board Election Results
Congratulations to the newly
elected members of the WSBA
Board of Governors: Sunitha Anjilvel for District 1, Daniel D. Clark
for District 4, Francis Adewale
for District 5, and Serena Sayani
for District 7S. Their terms will
begin in September.
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Seeking Volunteers for
WSBA Rural Committee
The WSBA Board of Governors unanimously
approved the formation of a Small Town
and Rural (STAR) Committee to study and
implement initiatives to support rural practice
and access to justice in the “legal deserts”
of Washington. For questions or to indicate
your interest in getting involved, contact
barleaders@wsba.org.

term. Visit www.wsba.org/adcpanel or contact theaj@wsba.
org to learn more.

Custodians Needed
The WSBA is seeking interested
lawyers as potential volunteer
custodians of files and records
to protect clients’ interests.
Visit www.wsba.org/connectserve/volunteer-opportunities/
act-as-custodian, or contact
Sandra Schilling: sandras@
wsba.org, 206-239-2118, 800945-9722, ext. 2118; or Darlene
Neumann: darlenen@wsba.org,
206-733-5923, 800-945-9722,
ext. 5923.

Volunteers Needed as
Attorney Advocates
Unique opportunity to assist
families or individuals in crisis
by serving as a volunteer
attorney advocate on the firstever national advocacy hotline.
Work from home or office at
times you choose with hotline
calls routed there. Resolution
is typically achieved in under
an hour. The nonprofit Help
Now! Advocacy has assisted
at no fee over 8,700 clients,
mostly in Oregon, over the past
17 years. The organization is
expanding its unique services
to a national scope through
the hotline. Contact LMKahn@
HelpNowAdvocacy.org for more
information.

RESOURCES

Practice
Guides Available
Access two practice guides—
”The Law Firm Guide to
Document Retention” and “The
Law Firm Guide to Disaster
Planning and Recovery”—as well
as other law firm guides and
templates at www.wsba.org/
guides.

HAVE SOMETHING
NEWSWORTHY TO SHARE?
Email wabarnews@wsba.org
if you have an item you would
like to place in Need to Know.

Information for Job
Seekers and Employers
Visit the WSBA Career Center
to view or post job openings
at https://jobs.wsba.org. The
special discounted rate for
nonprofit, government, and
small-firm employers, to prevent
pricing from becoming a
barrier as the legal community
continues to navigate the
effects of the COVID-19 crisis,
has been extended through Dec.
31. Contact Mike Credit at 727494-6565 Ext 3332 or michael.
credit@communitybrands.com
for more information.

Career Consultation
Get help with your résumé,
networking tips, and more—
www.wsba.org/for-legalprofessionals/member-support/
wellness/consultation—or
email wellness@wsba.org.

Free Consultations and
Practice-Management
Assistance
The WSBA offers free resources
and education on practice
management issues. For more
information, visit www.wsba.
org/pma. You can also schedule
a free phone consultation with
a WSBA practice-management
advisor. Visit www.wsba.org/
consult to get started.

Lending Library
Due to the COVID-19-related
closure of the WSBA office, the
WSBA Lending Library is closed.
Visit www.wsba.org/library for
more information.

Free Legal
Research Tools
The WSBA offers resources and
member benefits to help you
with your research. Visit www.
wsba.org/legalresearch to learn

more and to access Casemaker
and Fastcase for free.

ETHICS

Ethics Line
Members facing ethical
dilemmas can talk with WSBA
professional responsibility
counsel for informal guidance.
Learn more at www.wsba.org/
for-legal-professionals/ethics/
ethics-line or call the Ethics Line
at 206-727-8284.

WSBA Advisory
Opinions
WSBA advisory opinions are
available online at www.wsba.
org/for-legal-professionals/
ethics/about-advisory-opinions.
For assistance, call the Ethics
Line at 206-727-8284.

WSBA MEMBER WELLNESS

WSBA Connects

WSBA Connects provides all
WSBA members with free
counseling on topics including
work stress, career challenges,
addiction, and anxiety. Visit
www.wsba.org/for-legalprofessionals/member-support/
wellness/wsba-connects or call
800-765-0770.

Judges Need Help Too

COVID-19
NEWS TO KNOW
WSBA COVID-19 Resource Webpage
All WSBA resources, including member
support, law firm management, free CLEs and
webinars, information about Washington courts,
opportunities to help, and resources for the public,
can be found here: www.wsba.org/COVID-19.
Court Emergency Operations & Closures
The Washington Supreme Court has published
a COVID-19 response page, which is a compilation
of its emergency orders and court modifications:
www.courts.wa.gov/newsinfo/index.cfm?fa=
newsinfo.COVID19.
Law Office Reopening Guide
The WSBA Coronavirus Response Task Force
compiled recommendations for how to safely
reopen a law office in Washington. Find the guide
“Reopening Safely: A Guide for Washington State
Law Offices,” at www.wsba.org/docs/reopen.

group for attorneys that has
been meeting weekly for over
25 years. Due to COVID-19,
the group is holding virtual
meetings via Zoom; contact
them at unbarwa@gmail.com.
You can also find more details
at www.wsba.org/for-legalprofessionals/member-support/
wellness/addiction-resources.

WSBA COMMUNIT Y
NET WORKING

platform for new lawyers
of the WSBA. To join,
email newmembers@wsba.org.

ALPS Attorney Match
Attorney Match is a free
online networking tool made
available through the WSBA
endorsed professional liability
partner, ALPS. Learn more
at www.wsba.org/connectserve/mentorship/find-yourmentor, or email mentorlink@
wsba.org.

The Judicial Assistance and
Services Program (JASP)
provides confidential support
for judges, or those who are
concerned about a judge.
Contact Susanna Kanther,
Psy.D., at 415-572-3803.
Visit www.wsba.org/for-legalprofessionals/member-support/
wellness/judicial-assistanceservice-program.

Sign Up for Low Bono

The ‘Unbar’ Alcoholics
Anonymous Group

New Lawyers
List Serve

The usury rate for June 2021 is
12.00%. The auction yield of the
May 3, 2021, auction of the sixmonth Treasury Bill was 0.035%.
The interest rate required by
RCW 4.56.110(3)(a) and 4.56.115
for June 2021 is 2.035%. The
interest rate required by RCW
4.56.110(3)(b) and 4.56.111 for

The Unbar is an “open” AA

This list serve is a discussion

June 2021 is 5.25%.

The Moderate Means
Program connects moderate
income clients with family,
housing, consumer law, and
unemployment cases to legal
professionals who offer reduced
fees. Find out more here: www.
wsba.org/connect-serve/
volunteer-opportunities/mmp.

QUICK REFERENCE

June 2021 Usury
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WSBA
Discipline
System
Annual
Report

How the Lawyer Discipline
and Disability System Works
The Washington Supreme Court has exclusive responsibility
and inherent authority over regulation of the practice of law
in Washington. This authority includes administering the
discipline and disability system. Many of the court’s disciplinary
functions are delegated by court rule to the WSBA, which acts
under the supervision and authority of the court. Under the
Supreme Court’s mandate in General Rule 12.2, the WSBA is
committed to administering an effective system of discipline in
order to fulfill its obligations to protect the public and ensure the
integrity of the profession. The prosecutorial and investigative
functions of the discipline system are discharged by ODC, while
the adjudicative functions are handled by the Disciplinary Board
and hearing officers, which are administered by OGC.
WSBA Office of Disciplinary Counsel (ODC)

Annually, the Washington State Bar Association
publishes a report on Washington’s discipline
system. This report summarizes the activities of
the system’s constituents, including the Office of
Disciplinary Counsel (ODC), the WSBA’s Office of
General Counsel (OGC), the Disciplinary Board,
hearing officers, and the Client Protection Fund.
The report also provides statistical information
about discipline for those licensed to practice
law in Washington for the calendar year. These
pages provide an informal overview of the 2020
Discipline System Annual Report, which is now
available on the WSBA website at www.wsba.org.

•

Answers public inquiries and informally resolves disputes

•

Receives, reviews, and may investigate grievances

•

Recommends disciplinary action or dismissal

•

Diverts grievances involving less serious misconduct

•

Recommends disability proceedings

•

Presents cases to discipline-system adjudicators

Hearing Officers (Administered by OGC)
•

Conduct evidentiary hearings and other proceedings

•

Conduct settlement conferences

•

Approve stipulations to admonition and reprimand

Disciplinary Board (Administered by OGC)
•

Reviews recommendations for proceedings and
disputed dismissals

•

Serves as intermediate appellate body

•

Reviews hearing records and stipulations

Washington Supreme Court

MORE ONLINE
To view the full 2020 Discipline System Annual
Report, go to bit.ly/2020-Discipline-Report.

•

Has exclusive governmental responsibility for the system

•

Conducts final appellate review

•

Orders sanctions, interim suspensions, and reciprocal
discipline

WASHINGTON DISCIPLINE SYSTEM
2020 Annual Report

B Y T H E N U M B E R S PA R T I
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32,949
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1

Actively
Licensed Lawyers

Public Formal
Complaints Filed

Disciplinary
Hearings

Disciplinary
Actions Imposed

Supreme Court
Opinion
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B Y T H E N U M B E R S PA R T I I

SOURCES OF
GRIEVANCES
FILED

1,417

1,331

95

68

2,198

Grievance
Files
Opened

Disciplinary
Grievances
Resolved

Non-Communication
Matters Informally
Resolved

File Disputes
Informally
Resolved

Public Inquiries,
Phone Calls, Emails,
and Interviews

1%

• • • • •

• • • • •

• • • • •

• • • • •

• • • • •

Opposing
Counsel

A CLOSER LOOK

5% Personal Behavior

Number and Nature
of Grievances
ODC’s intake staff receives all phone
inquiries and written grievances and
conducts the initial review of every
grievance.1 After initial review, some
grievances are dismissed, and others
are referred for further investigation by
ODC investigation/prosecution staff.
Grievances that are not dismissed or
diverted after investigation may be referred
for disciplinary action. When warranted
and authorized by a review committee of
the Disciplinary Board, these matters are
prosecuted by disciplinary counsel with
the assistance of professional investigators
and a support staff of paralegals and
administrative assistants. In 2020, ODC
received more than 1,400 grievances.
NOTE
1. Conflicts Review Officers perform this review
when required by ELC 2.7.

PRACTICE AREAS OF GRIEVANCES
Top 15 (by highest percentage)
Bankruptcy

1.0%

Collections

1.0%

Contracts/Consumer Law

1.4%

Landlord/Tenant

1.6%

Other**

2.0%

Labor Law

2.3%

Commercial Law

2.3%

Administrative Law
Real Property
Unknown***
Immigration
Estates/Probates/Wills
Torts
Family Law

1% Other

42%
20%

Unsatisfactory
6% Trust

Current

Performance

Client

Account
Overdraft

24%

1,417

Former
Client

TOTAL
DISCIPLINARY
GRIEVANCES

33%

3%

Interference

Other

with Justice

Lawyer
3% Lawyer Fees
9%
10% Violation of Duty to Client

Office of
Disciplinary

NATURE OF GRIEVANCES

Counsel

In 2020, the most common grievance allegations against
Washington lawyers related to unsatisfactory performance
and interference with the administration of justice.

22%

Grievance Filings in Detail

Opposing
Client

In 2020, the majority of grievances against Washington lawyers
originated from current and former clients and opposing clients.
Discipline files are opened in the name of the Office of Disciplinary
Counsel when potential ethical misconduct comes to the attention
of disciplinary counsel by means other than the submission of a
grievance (e.g., news articles, notices of criminal conviction, trust
account overdrafts, etc.) or through confidential sources. “Other”
may include grievances filed by family members, neighbors, nonclient members of the public, or other individuals.

20%
Other
1%
Judicial

NOTE: **“Other” reflects those practice areas that arise too infrequently
to capture individually. ***“Unknown” captures those grievances where
there was too little information to determine a practice area.

2.7%
3.0%
5.4%
5.8%
6.2%

61.2%

of grievances arose from criminal
law, family law, and tort matters.

12.1%
21.8%
27.3%

Criminal Law
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2020 WSBA Discipline System Annual Report
CONTINUED >

A CLOSER LOOK

Disciplinary “actions,” which include
both disciplinary sanctions and
admonitions, result in a permanent public
disciplinary record. In order of increasing
severity, disciplinary actions are
admonitions, reprimands, suspensions,
and disbarments. If a lawyer should be
cautioned, review committees of the
Disciplinary Board have authority to
issue an advisory letter, which is neither
a sanction nor a disciplinary action and is
not public information. For less serious
misconduct, ODC may divert a grievance
from discipline if a lawyer agrees to a
diversion contract, which if successfully
completed results in dismissal of the
grievance. In 2020, 18 matters were
referred to diversion.
In 2020, 43 lawyers were disciplined
and four lawyers had more than one
disciplinary action, for a total of 47
disciplinary actions.

OTHER COMPONENTS

LPO and LLLT Discipline System
Limited practice officers (LPOs) and limited license legal
technicians (LLLTs) are also authorized to practice law in
Washington, through regulatory systems administered by the
WSBA. A Washington Supreme Court-mandated regulatory board
oversees each limited license. Each licensee is subject to licensespecific rules of professional conduct and disciplinary procedural
rules. The WSBA administers a discipline system for each of
these licenses. At the end of 2020, there were 823 LPOs and 47
LLLTs actively licensed to practice. In 2020, the WSBA received
three disciplinary grievances against LPOs and no disciplinary
grievances against LLLTs.

DISCIPLINARY ACTIONS: 47 TOTAL
Admonitions: 1

Reprimands: 17

Suspensions: 14

Resignations in Lieu of Discipline: 9

Lawyer Disability Matters

Disbarments: 6

MORE ONLINE
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COVID-19 and
the Discipline System
The WSBA’s physical office closed to the public in March
2020, at which time the vast majority of the WSBA staff
began working 100 percent remotely, a situation that
persisted through the end of the year. Shortly after the
office closure, the Washington Supreme Court, as well
as the chief hearing officer and disciplinary board chair,
entered orders regarding modified procedures during
the pendency of the COVID-19 public health emergency
for matters in the licensed legal professional discipline
and disability system. In April and May new grievance
numbers dropped significantly, but rebounded to roughly
pre-COVID-19 levels in June. Other developments included
temporary suspension of the random trust account
examination program and a series of hearing officer
decisions to continue existing hearing dates or postpone the
scheduling of new hearings. Although two default hearings
were conducted, there were no adversarial disciplinary
hearings held between April and December 2020.

Disciplinary
Actions Taken

For more information on the discipline
system go to www.wsba.org. To view the full
2020 Discipline System Annual Report, go to
bit.ly/2020-Discipline-Report.

PA N D E M I C R E S P O N S E

WASHINGTON DISCIPLINE SYSTEM
2020 Annual Report

Special procedures apply when there is reasonable cause to believe
that a lawyer is incapable of properly defending a disciplinary
proceeding, or incapable of practicing law, because of mental or
physical incapacity. Such matters are handled under a distinct
set of procedural rules. In some cases, the lawyer must have
counsel appointed at the WSBA’s expense. In disability cases,
a determination that the lawyer does not have the capacity to
practice law results in a transfer to disability inactive status. In
2020, seven lawyers were transferred to disability inactive status
based on an incapacity to practice law.
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Notices
GET PUBLISHED!

We Are
Looking for
a Few Good
Writers
See your name in lights

D I S C I P L I N E & O T H E R R E G U L AT O R Y N O T I C E S

THESE NOTICES OF THE IMPOSITION OF DISCIPLINARY SANCTIONS AND ACTIONS
are published pursuant to Rule 3.5(c) of the Washington Supreme Court Rules for
Enforcement of Lawyer Conduct. Active links to directory listings, RPC definitions,
and documents related to the disciplinary matter can be found by viewing the online
version of the Washington State Bar News at www.wsba.org/news-events/wabarnews
or by looking up the respondent in the legal directory on the WSBA website
(www.wsba.org) and then scrolling down to “Discipline History.”

As some WSBA members share the same or similar names, please read all
disciplinary notices carefully for names, cities, and bar numbers.

(well, in ink, anyway) in
the Washington State Bar
News! If you have an article
of interest to Washington

Suspended

lawyers or have been
meaning to write one, see
page 7 for article submission
guidelines. Bar News
relies almost entirely on
the generous contribution
of articles from WSBA
members.
Questions? Contact
wabarnews@wsba.org.

Gregory Scott Hoover (WSBA No. 28049,
admitted 1998) of Bellevue, was suspended
for 30 days, effective 3/26/2021, by order of
the Washington Supreme Court. Hoover’s
conduct violated the following Rules of
Professional Conduct: 1.3 (Diligence), 1.4
(Communication).
In relation to his representation of a client in a criminal matter and a related civil
forfeiture matter, Hoover stipulated to suspension for: 1) failing to arrange for a Taishanese interpreter in his client’s court proceedings; and 2) failing to communicate the
risks of not accepting a plea offer to his client
and failing to communicate with his client in
a language the client fully understood.
Henry Cruz acted as disciplinary counsel. Ralph E. Cromwell represented Respondent. Kenneth B. Gorton was the
hearing officer. The online version of Washington State Bar News contains links to the
following documents: Disciplinary Board
Order Approving Stipulation; Stipulation
to 30 Day Suspension; and Washington Supreme Court Order.
Charles Michael Ramsdell (WSBA No.
26164, admitted 1996) of Port Orchard, was
suspended for 60 days, effective 4/12/2021,
by order of the Washington Supreme Court.
Ramsdell’s conduct violated the following
Rules of Professional Conduct: 8.4(l) ELC
violation.
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In relation to his handling of trust account records and fee agreements as a condition of probation, Ramsdell stipulated to
suspension for: 1) failing to submit quarterly records in compliance with a condition
of probation; and 2) failing to promptly
provide a full and complete response to
disciplinary counsel’s inquiries during the
grievance investigation.
Chris Chang acted as disciplinary counsel. Charles Michael Ramsdell represented
himself. The online version of Washington
State Bar News contains links to the following documents: Disciplinary Board Order
Approving Stipulation to Suspension; Stipulation to Suspension; and Washington Supreme Court Order.

Interim Suspension
David A. Jakeman (WSBA No. 39332, admitted 2007) of Kennewick, is suspended from the practice of law in the State of
Washington pending the outcome of disciplinary proceedings, effective 3/12/2021, by
order of the Washington Supreme Court.
This is not a disciplinary sanction.

MORE ONLINE
Access further details of the notices by
clicking the links in the online version:
www.wsba.org/news-events/wabarnews.
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Announcements

FRANK FREED SUBIT &
THOMAS LLP
is pleased to announce that

MALONEY LAUERSDORF
REINER PC
Welcomes

Munia F. Jabbar

Scott A. MacLaren

has joined the firm as an partner.

Scott is a skilled insurance coverage litigator
with experience in property, liability, and
automobile coverage related matters. Scott’s
practice includes trial and coverage work up
and down the Pacific Northwest. Scott has
always been a “partner” to everyone in the firm.
MLR is lucky to be able to make it official.

Munia's practice focuses on employee rights
in individual employment matters and labor
union representation.

FRANK FREED SUBIT & THOMAS LLP
705 Second Avenue, Suite 1200
Seattle, WA 98104
Tel: 206-682-6711

www.frankfreed.com
Working for Justice in the Workplace Since 1981

The announcement above is a correction to an announcement that
ran in the April/May issue containing incorrect information.

503-245-1518
www.mlrlegalteam.com

DAVIES PEARSON, P.C.
Attorneys at Law

Do You Have an
Announcement to Make?
Let the legal community know
in the Announcement section of the
Washington State Bar News!
P L ACI NG AN AD I S E ASY

Contact Ronnie Jacko
at LLM Publications:
503-445-2234
ronnie@llmpubs.com

is pleased to announce that

Trevor N. White
has become an Associate of the firm and will
practice in the areas of civil and commercial
litigation, contract disputes, general business,
and general real property.
Mr. White graduated from Cornell Law School with
a specialization in International Legal Affairs in
2016. He attended Cornell Law School’s Université
Paris I (Sorbonne) Summer Institute in July
2014. He received his Bachelor of Arts in English
(Honors) with Creative Writing Emphasis, cum
laude and Dean’s List, in 2013.
(253) 238-5112
twhite@dpearson.com
920 Fawcett Ave | PO Box 1657 | Tacoma, WA 98401
Tel: 253-620-1500 | Fax: 253-572-3052
www.dpearson.com
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Professionals

TRADEMARK
COPYRIGHT
& PATENT
SEARCHES
Experienced Washington office for
attorneys worldwide
FEDERAL SERVICES
& RESEARCH

Attorney-directed projects at all
federal agencies in Washington,
D.C., including USDA, TTB, EPA,
Customs, FDA, INS, FCC, ICC,
SEC, USPTO, and many others.
Face-to-face meetings with Gov’t
officials, Freedom of Information
Act requests, copyright deposits,
document legalization at State Dept.
and embassies, complete trademark
copyright patent and TTAB files.
COMPREHENSIVE

COMPUTER
FORENSIC
• Analysis
• Incident Response
• Investigations
• Testimony

Dr. Gordon Mitchell
The eSleuth
Ph.D. UW Electrical Engineering
CPP, CISSP, SANS GSEC & GCIH
fellow of ISSA and SPIE
legal.enquiries20@eSleuth.com
888-375-3884 • Future Focus, Inc
WA PI 548

https://eSleuth.com

Our professionals average over
25 years experience each.
FAST

Normal 2-day turnaround with 24hour and 4-hour service available.

GOVERNMENT
LIAISON
SERVICES, INC.
200 N. Glebe Rd., Ste. 321
Arlington, VA 22203

Tel: 703-524-8200
Fax: 703-525-8451
Toll Free: 1-800-642-6564
Minutes from USPTO and
Washington, D.C.
info@governmentliaison.com
www.governmentliaison.com
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PLACING AN AD IS EASY

Contact Ronnie Jacko
at LLM Publications:
503-445-2234
ronnie@llmpubs.com

FREEDOM
OF SPEECH
(See, e.g.,):
Ground Zero v. United States Navy,
860 F.3d 1244 (9th Cir. 2017)
Yates v. Fithian,
2010 WL 3788272 (W.D. Wash. 2010)
City of Seattle v. Menotti,
409 F.3d 1113 (9th Cir. 2005)
State v. Letourneau,
100 Wn. App. 424 (2000)

U.S. Federal, State, Common Law,
and Design searches.
INTERNATIONAL
SEARCHING EXPERTS

Have a Legal
Service to Offer?

LAW FIRM
BREAK-UPS
PARTNER
DEPARTURES
& EXPULSIONS
Discreet consultation and litigation of
partner withdrawals or expulsions.

Smyth & Mason, PLLC
have years of experience successfully
representing departing partners,
expelled partners, and law firms.
Operating agreements, divisions
of profits, receivables, case files
and clients; redistribution of
debt and costs.
Don’t go it alone.
Smyth & Mason, PLLC
1325 Fourth Avenue, Suite 940
Seattle, WA 98101
Tel: 206-621-7100
Fax: 206-682-3203

www.smythlaw.com

Fordyce v. Seattle,
55 F.3d 436 (9th Cir. 1995)
LIMIT v. Maleng,
874 F. Supp. 1138 (W.D. Wash. 1994)
James E. Lobsenz
701 Fifth Avenue, Suite 3600
Seattle, WA 98104
206-622-8020

lobsenz@carneylaw.com
www.carneylaw.com

IRS TAX RESOLUTION
Helping People Across Washington State
Jennifer A. Gellner, LL.M. of Gellner Law Group,
with offices in Kent and Spokane, has been
helping individuals and businesses with IRS
tax audits, penalties, and collection for over 20
years, including winning a Ninth Circuit Court
of Appeals case against the IRS and obtaining
attorney fees. If you or your clients have an issue
with the IRS and want questions answered,
consultations can be scheduled quickly by calling
425-235-5535 and 509-252-5009.

Professionals

DUNLAP
MEDIATION
SERVICES
Debbie Dunlap is located in
downtown Seattle and Moses Lake
for availability to successfully
mediate cases in Western and
Eastern Washington locations at
her office or offices of counsel for
the parties.
Debbie has mediation training
and experience. She has litigated
insurance defense and plaintiff’s
personal injury cases for over
30 years in most counties in
Washington, focused on minor to
major catastrophic injuries and
wrongful death, as well as brain
and psychological injuries, sexual
torts, abuse and harassment, and
insurance bad faith, consumer
protection, and subrogation. Debbie
is also experienced in: landowner
disputes such as boundary line,
adverse possession, tree cutting,
waste and nuisance; and product
and school district liability.
Providing economical and fair
mediations. Videoconferencing
mediation available during COVID
and its restrictions.

CIVIL APPEALS
Successful results in
personal injury, insurance,
family law, commercial,
and more.

Jason W. Anderson
Tel: 206-622-8020
anderson@carneylaw.com

HOLMES &
COMPANY, PC
Fraud and Forensic Accounting
Economic Damages
Business Valuation
Commercial Litigation
Accounting and Tax Malpractice
White Collar Financial Crime
Expert Testimony
Plaintiff and Defense
Full Service Public Accounting

William N. Holmes
CPA, ABV, CVA, CFE

7128 SW Gonzaga Street, Suite 100
Portland, OR 97223
Tel: 503-270-5400
Fax: 503-270-5401

BUSINESS
IMMIGRATION
I-9
COMPLIANCE
SOCIAL
SECURITY
NO-MATCH
LETTERS
Most companies in WA now have
business connections abroad or
foreign-born employees. We work
with business and employment
lawyers regarding immigration
needs, and advise employers on I-9
compliance and social security nomatch letters. Our lead immigration
attorney earned a master’s
degree in international business,
which together with 27 years of
immigration experience makes her
particularly well-qualified to guide
you and your clients.

wnholmes@pdxcpas.com
www.pdxcpas.com

Davidson Kilpatric &
Krislock, PLLC

Contact Debbie at:
debbie@dunlapms.com
Or visit: www.dunlapms.com
3131 Western Avenue, Suite 410
Seattle, WA 98121

Phone 425-765-0078
or Fax 425-642-8700

SELF-DIRECTED IRA
Warren L. Baker
Legal and tax consulting for
non-traditional retirement account
investors. Avoid IRS scrutiny,
prohibited transactions, UBTI,
and other problems.

Barbara A Marcouiller
520 Kirkland Way Suite 400
PO Box 817
Kirkland, WA 98083

425.822.2228 | Office
barbara@kirklandlaw.com
(Immigration content)
www.marcouillerlaw.com

Tel: 206-753-0305

warren@fairviewlawgroup.com
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Professionals

INVESTOR
CLAIMS
Former NASD Series 7, 66 and life/
annuity insurance licensed broker/
investment advisor. Available for
consultation and referrals in claims
involving broker/dealer error,
fraud, and investment suitability.

Courtland Shafer

FORENSIC
ACCOUNTING
Robert Loe, CFE, CPA
•

Certified fraud examiner

•

Forensic accounting

•

Litigation support

•

Expert witness testimony

•

Experienced peer reviewer

•

Former investigator for state
board of accountancy

•

Licensed in WA, AK, & DC

JOHN A.
HOGLUND
MEDIATION
SERVICES
206-551-7474
Personal Injury
and Professional
Negligence Claims
Over 40 years of
successful cases

Llewellyn & Shafer, PLLC
4847 California Ave. SW, Ste. 100
Seattle, WA 98116

221 First Avenue West, Suite 400
Seattle, WA 98119

Tel: 206-923-2889
courtland@llllaw.net

Tel: 206-292-1747
www.loecpa.com
robert@loecpa.com

and many positive
mediation results

hoglundmediationservices.com
hoglundmediation@gmail.com

The Washington State Bar Association and LexisNexis® announce a
new publishing relationship to deliver WSBA Deskbooks.
WSBA Deskbooks are recognized as authoritative sources on Washington law, and have
been cited by Washington appellate courts in over 250 opinions. Written and edited by
Washington lawyers for Washington lawyers; they are replete with practice tips, forms,
and checklists, and are designed for both experienced and newer practitioners.
WSBA Deskbooks are now
available at the LexisNexis® Store:
ORDER at lexisnexis.com/wsba
Or CALL 800.533.1637

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc.
Other products or services are trademarks or registered trademarks of their
respective companies. © 2021 LexisNexis. OFF04823-0 0321
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Change
A Lif
Life
Your gifts to us support the Washington State Bar
Association’s public service initiatives, including the
Moderate Means Program, matching moderate
income clients with legal professionals who will
work for reduced fees.

“ When we are successful in connecting
a client with an attorney the results

can be life changing
for our clients.
However, the most heartbreaking
feeling is when we can’t connect
someone because of lack of
volunteers in an area.”

Hisrael (Israel) Carranza
JD, 2021
Gonzaga University School of Law

The Moderate Means Program 
Help change a life.
Please give or sign up today!

The need
is greater than
ever — especially in
Eastern Washington
where requests for
help are going
unmet!

wsba.org/foundation
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Classifieds
FOR SALE

Who doesn’t love San Juan
County? Interested in moving out
of the city and raising your family
in a beautiful, peaceful setting
while you are earning a decent
living? Seeking to transition my
highly regarded personable law
practice in Friday Harbor to
an experienced real estate and
land use lawyer. Transactional;
administrative; and, yes, some
litigation experience needed.
360-378-6278. Serious inquiries
only please.
Established, successful
employment law firm
opportunity (#1126) with
sustained success and
profitability available in Portland,
Oregon. Revenues for the firm
show a YoY increase each of past
two years despite challenges
from the COVID-19 pandemic.
Average gross revenue from
2018-2020 was more than
$840,000, with a high of more
than $970,000 in 2020. The firm
has an established presence,
a strong client referable base,
and is well respected in the
Northwest legal community.
Service by revenue breakdown
is 75% employment litigation
and 25% employment & labor.
The owner is committed to
providing transition support for
the buyer. Call 253-509-9224 to

discuss this opportunity or email
info@privatepracticetransitions.
com; include “#1126 Established,
Successful Portland-Area
Employment Law Firm
Opportunity” in the subject line.
Top-notch, successful law firm
in Gig Harbor (#1140) poised for
growth and ready for new ownership. For more than 12 years,
the practice has focused on
personal injury, motor vehicle accidents, estate planning/probate,
business law, and real estate and
construction. This four-person
turnkey firm is well known for its
accessibility and responsiveness,
resulting in solid word-of-mouth
referral growth. With highly attractive gross revenue average of
approx. $746,000 (2018-2020),
the firm is established and
ready for new ownership. This
opportunity includes option to
acquire office building, if desired.
Call Private Practice Transitions
at 253-509-9224; or email info@
privatepracticetransitions.com;
include “#1140 Top-Notch, Successful Law Firm in Gig Harbor”
in subject line.
Well-established Pierce County
PI law firm (#1133) with over
$1,100,000 in gross revenue in
2020. With weighted projected
seller’s discretionary earnings
(SDE) of over $550,000 and
weighted projected EBITDA
of over $450,000, this is a

POSITIONS AVAILABLE ADS ARE ONLINE
Job seekers and job posters, positions available ads can be found
online at the WSBA Career Center. To view these ads or to place a
position available ad, go to https://jobs.wsba.org.
TO PLACE A PRINT CLASSIFIED AD
R ATES, DEADLINE, AND PAYMENT:

WSBA members: $50/first 50 words; $1 each additional word.
Non-members: $60/first 50 words; $1 each additional word.
Email text to classifieds@wsba.org by the first day of each month for
the following issue (e.g., Aug. 1 for the September issue). Advance
payment required. For payment information, see http://bit.ly/
WABarNews. For questions, email classifieds@wsba.org.
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tremendous opportunity for a
solo attorney or existing firm to
grow their business. The owner
of the firm also owns the building
and is willing to sell the real
property at FMV, if desired. Call
or email us to set up a viewing or
to learn more about this practice.
Email “#1133 Well-Established
Pierce County PI Law Firm” to
info@privatepracticetransitions.
com or call 253-509-9224.
Established Walla Walla
immigration law firm (#1129)
with consistent YOY growth
and 2020 gross revenue over
$430,000. This successful
firm has a great reputation in
its community, approximately
450-500 active client files,
is completely turnkey and
ready for new ownership.
Email “#1129 Established
Walla Walla Washington
Immigration Law Firm” to info@
privatepracticetransitions.com or
call 253-509-9224.
Extremely profitable Seattle
immigration law practice
(#1084) that has average gross
revenue of over $1,650,000
the last three years (20182020). This successful firm
has substantial advance fees
in trust. The practice employs
one attorney in addition to the
partners, six paralegals, and
three administrative staff. If
you are interested in exploring
this opportunity, would like the
freedom to be your own boss,
and/or increase your current
book of business substantially,
then this is perfect for you. Call
or email us to set up a viewing or
to learn more about this practice.
Email “#1084 Profitable Seattle
Immigration Law Practice” to
info@privatepracticetransitions.
com or call 253-509-9224.
King County practice
specializing in cannabis law
(#1104) with a stellar reputation
within the community. In 2020,
the practice brought in over

$960,000 in gross receipts.
The practice/case breakdown
by revenue is 85% cannabis
business counsel and 15%
personal injury. The practice
is located in a modern and
thoughtfully designed, fullyfurnished 3,000 SF office
space that the practice leases.
The practice employs seven
employees: four attorneys,
including one licensed patent
agent, two legal professionals,
and one front desk person. If
you are interested in exploring
this opportunity, call or email us
to set up a viewing or to learn
more about this practice. Email
“#1104/King County Practice
Specializing in Cannabis Law" to
info@privatepracticetransitions.
com or call 253-509-9224.
Washington medical
malpractice law firm (#1098)
with average gross revenue of
over $1,500,000 the last three
years (2018-2020), and weighted
Seller’s Discretionary Earnings
(SDE) of over $1,200,000. This
successful firm is entirely turnkey
and employs five staff, including
the owner. The firm’s processes
are very well documented, and
the practice uses Google Suite
allowing for easy remote access.
If you are interested in exploring
this opportunity, would like the
freedom to be your own boss,
and/or increase your current
book of business substantially,
then this is perfect for you. Email
“#1098/Washington Medical
Malpractice Law Firm"info@
privatepracticetransitions.com or
call 253-509-9224.
Media Law Reporter set for sale.
Bound volumes 1 – 40 (19772013) complete. $750/OBO. Most
volumes in excellent condition;
all at least very good. Will deliver
anywhere in Washington; outof-state shipping extra. Inquire
about other books on media law.
Email RichardKielbowicz@gmail.
com.

SERVICES

Considering the sale or
purchase of a private practice?
As the preeminent provider
of business brokerage and
consulting services in the
Northwest, we work exclusively
with owners of professional
practices in the legal, health
care, financial services, and tech
industries. Need to prepare your
practice for sale? Looking for
a business valuation? Ready to
sell your practice for top dollar?
Let our team guide you through
this life-changing transition.
Call us at 253-509-9224 or
visit our website to learn more
about our services and topnotch team waiting to help you:
PrivatePracticeTransitions.com.
Insurance expertise: Thirty-nine
years of insurance experience,
claims adjusting, claims
management, claims attorney,
corporate management, tried to
conclusion over 100 jury trials
with insurance involvement,
participated in hundreds of
arbitrations and appraisals.
Contact Rod Saetrum, J.D.,
licensed in Utah and Idaho.
Telephone 208-336-0484; email
Rodsaetrum@saetrumlaw.com.
Forensic document examiner
retired from the Eugene Police
Department. Trained by the U.S.
Secret Service and U.S. Postal
Inspection Service. Courtqualified in state and federal
courts. Contact Jim Green at
888-485-0832.
Attorney with extensive
research and writing experience
drafts briefs and motions for
busy attorneys. Reasonable
rates. Prompt turnaround times
for trial and appellate briefs,
motions for summary judgment,
interrogatories, and LEXIS
research. Legal experience
includes superior court clerkship.
Excellent references! Elizabeth
Dash Bottman, WSBA #11791;

ebottman@gmail.com; 206-5265777.
Contract attorney for legal
writing and analysis. Analysis
of discovery, development of
legal arguments, and drafting
persuasive briefs, including
practice areas with technical
and scientific fact patterns such
as product liability, medical
malpractice, and construction.
Contact Leslie English (J.D.,
LL.M. IP Law, M.S. Mechanical
Engineering) at 206-552-8321 or
Leslie@LeslieEnglishLaw.com.
Legal research and writing
attorney. Confidential legal
research, drafting of pleadings,
formatting, and citation checking
for trial- and appellate-level
attorneys. Professional, fast,
and easy to work with. Call Erin
Sperger at 206-504-2655. Sign
up for free case law updates at
www.LegalWellspring.com; erin@
legalwellspring.com.
Make your web copy shine!
Freelance writer and attorney
of 15+ years, ready to perfect
your web content, blog posts,
newsletters, marketing materials,
white papers, e-books, etc. One
hundred percent professional
and reliable. Almost a decade of
professional writing/marketing
experience. Dustin Reichard:
dustin@drwrites.com or 206-4514660. Please visit www.drwrites.
com for more information.
Remote engagement simplified!
Virtual and hybrid meetings
can be a pain. We make them
easy. From simple boxed kits
to custom-designed rooms
systems, we know how to make
your video communications as
easy as “walk in, push button,
meeting starts.” As you think
about what the future of your
office looks like, give us a
call. We can make that future
painless. Remotely Close, www.
remotelyclose.us, contact
206-992-0500 or sean@
remotelyclose.us.

Emerald City Attorney Network.
Top contract attorneys and
paralegals. Want increased
revenue and free lunch? Let
us turn your excess work into
billable hours. Increase profit,
satisfy waiting clients. Let us
take you to lunch, or bring
lunch for your office, and
discuss how we can help: www.
emeraldcityattorneynetwork.
com; 206-388-7808; andy@
emeraldcityattorneynetwork.com.
Gun rights restored! Your client
lost gun rights when convicted of
a felony or DV misdemeanor, but
in most cases can restore rights
after a three- or five-year waiting
period. AV-rated lawyer obtains
superior court restoration orders
throughout Washington. David
M. Newman, The Rainier Law
Group. Contact: 425-748-5200
or newman@rainierlaw.com.
Nationwide corporate filings
and registered agent service.
Headquartered in Washington.
Online account to easily manage
1–1,000 of your clients’ needs:
www.northwestregisteredagent.
com; 509-768-2249; sales@
northwestregisteredagent.com.
SPACE AVAILABLE

6th & Lenora building—across
from Amazon Spheres. Tired of
working from home? Looking to
get back into an office space?
We have a personal office for
rent in our suite located on the
9th floor of the 6th and Lenora
building in downtown Seattle.
The building has 24-hour access,
is within walking distance to
great dining, shopping, bus and
light rail, and has easy access
to I-5. Amenities include access
to Wi-Fi, conference rooms,
and copier. Contact Andrew
Carrington at 206-386-0303 for
more information.
FIRST MONTH FREE! More
convenient than downtown.
Modern office space (approx.

225 SF) available for solo
practitioner in Green Lake area.
Highly visible corner building
on Aurora Avenue. Amenities:
private entrance, receptionist
for clients, beautiful waiting
room, modern conference
room, security system, common
kitchen, notary services. FREE
PARKING. Approx. seven minutes
from King County Courthouse,
easy access to I-5 and Hwy 99.
Available now, $1,300/mo. & pro
rata share of utilities. Contact
Olga at 206-632-6500.
Tired of working at home? Rent
a private office in a suite with
minimal foot traffic. Water view,
near Pike Place Market. Possible
rental of small associate/support
staff office. Contact Alex Fast at
206-728-5440.
Prime office space for rent
in downtown Kirkland with
views of Lake Washington.
Includes access to kitchenette/
break room, conference rooms,
receptionist, multiline phone,
internet, and free parking for
tenant/visitors. Paralegal space
also available. Contact Dylan
Kilpatric for details, 425-8222228 or Dylan@kirklandlaw.com.
Downtown Seattle, 1111 3rd
Ave., Class A space, receptionist, voicemail, conference room,
copier, scanner, phone, gym,
showers, bike rack, light rail
and bus stop across the street,
several offices available now,
secretarial space available, share
space with an existing immigration law firm, $1,275 per month,
503-294-5060, ask for Jeri.
VACATION RENTALS

PARIS APARTMENT—at Notre
Dame. Elegant 2-bedroom,
2-bathroom apartment, in the
heart of Paris. PROVENCE
HOUSE—in Menerbes. 4-bedroom, 3.5-bathroom house.
Incredible views 503-227-3722 or
202-285-1201; angpolin@aim.com.
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I am a 1994 graduate of
Loyola Law School in Los
Angeles and—after a more
than 20-year corporate
transactional career as
an in-house lawyer, at a
large law firm, and as a
solo practitioner—I am
now a professor at Pacific
Lutheran University, where
I teach business law and
human resources.

If you could change one thing about the legal system, what would you change? I wish that it did not
favor those with extra resources as much as it does. I
talk with my students frequently about the disadvantage that many small businesses face when competing
with large, well-funded companies in legal matters.
I’m not exactly sure how to solve this problem but I
would like to see a more level playing field for businesses and nonprofits of all sizes.
How did you become interested in your practice
area? I was always interested in corporate transactions. I was an economics major in college and I was
involved in family businesses from a young age. In
retrospect, I should have pursued my MBA before my
J.D., or a J.D./MBA program, because I have always
been more interested in business than law. As it turns
out, I earned my MBA 10 years after my J.D. and I
really loved the study of business.
As a professor, what is one thing you hope your
students take away from your classes? My approach to teaching business law is not necessarily to
teach students how to be lawyers (although I do try to
expose them to legal analysis and reasoning). Rather,
my students are studying for an undergraduate degree
in business or an MBA. What I want them to learn is
how to make good risk decisions for their firms and
take into account the reality of legal risk.
What is your best piece of advice for someone
who’s just entered law school? At least when I was
in law school, there was not much focus on building
a professional network while in school. I think that
every 1L should have a LinkedIn page and should
be reaching out to, and building relationships with,
as many practicing lawyers as possible. While job
placement in the law is largely defined by the rank of
the school and the student’s rank in the class, in all but
one case in my career my jobs were the direct result of
personal relationships.
How did you get into sailing? I have been interested
in it since moving to Gig Harbor 12 years ago, but it
was a trip to the San Juan Islands with my son in 2018
and a half-day sail with a charter captain that hooked
me. I immediately took lessons and bought a boat and
I go out as often as I can. There is something magical
about powering the boat almost exclusively from the
wind (I can sail for an entire day and run my motor
only for the five minutes it takes to get out of and then
back into the marina). I like to sail to Blake Island
from my marina in Port Orchard and stay the night.

If you had to
give a 10-minute
presentation on one
topic other than the
law, what would it
be and why? The
basics of business
finance—too many
business owners and
managers, in my
experience, do not
understand their own
financial statements.
What did you eat
for breakfast this
morning? Scrambled
eggs, sausage, and
toast.
What is one thing
your colleagues may
not know about you?
I was the presiding
juror on a 2016 Pierce
County murder trial.
What is your favorite
smell? The Christmas
tree.
What is your favorite
word? Not suitable
for print.
What is your favorite
podcast? “Fresh Air”
with Terry Gross.
What book have you
read more than once?
Make the Rules or
Your Rivals Will, by G.
Richard Shell.
What is the last thing
you watched on
television? A Mariners
baseball game.
What did you think
was cool when you
were younger that
makes you cringe to
think about now?
The movie Wall
Street.

> WE’D LIKE TO LEARN ABOUT YOU! Email wabarnews@wsba.org to request a questionnaire and submit materials to be used for a hand-drawn portrait.
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Lauren Wegener.
Solution.

Lauren Wegener is a brilliant attorney! Shark, who knows how to fight. Confident, queen of the court,
speaks law fluently! Highly recommend. I felt protected with her.” -Denis S. Kirkland

