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Editor’s Note
The WSBA’s Official Members’ Magazine

Summer Reading
Recommendations
and More

I

saw an Agnes Martin painting in person for the first time
last month at the Columbus Museum of Art in Ohio. My
sisters were with me, and from afar we joked that it was
“a painting of nothing.” Up close, however, the painting—
entitled “Wind”—is full of detail. Large and square—nearly
6 feet by 6 feet—“Wind” consists of faint pencil rectangles on a
pale yellowish canvas. It’s calming. It makes you want to take a
deep breath and be quiet for a while.
I became fascinated with Martin’s work after listening to
an episode of “The Great Women Artists Podcast” in which
Katy Hessel interviews the director of
Tate Modern, Frances Morris. After
that, I found the book Agnes Martin:
Kirsten Abel is the
Her Life and Art by Nancy Princenthal.
editor of Washington
The book depicts an intriguing life
State Bar News and
of contradictions—solitude and deep
can be reached at
friendship, privacy and ambition.
kirstena@wsba.org.
Martin is a giant in the world of abstract
minimalist art, and although her work
speaks for itself, knowing more about her
life can inform her work in beautiful ways.
I recommend Agnes Martin to new and
longtime art lovers and to anyone who
appreciates a good minimalist “painting of
nothing.”
For more book recommendations, find
ON THE COVER
a
handful
of WSBA member suggestions
Staff illustration
on page 34. There are books on law,
business, and social justice, and genres
ranging from science fiction to poetry. There’s also a bonus
section of books written by WSBA members, recommended by
WSBA members.
Also in this issue: a recap of the 2021 legislative session (page
30); an article about LASR, a group of Pierce County lawyers
fighting against systemic racism (page 42); tips for counseling a
client on whether to file an appeal (page 38); a new and improved
Beyond the Bar Number complete with an illustration of the
member featured (page 64); and more. (If you’d like to fill out
a Beyond the Bar Number questionnaire and see your face
illustrated on the page, email wabarnews@wsba.org.)

Washington State Bar News will inform,
educate, engage, and inspire by offering
a forum for members of the legal community
to connect and to enrich their careers.
All opinions, statements, and conclusions expressed in
submitted articles, letters to the editor, and editorial comment
appearing herein represent the views of the respective authors
and do not necessarily carry the endorsement of the WSBA
or its Board of Governors. Likewise, the publication of any
advertisement is not to be construed as an endorsement of the
product or service offered unless it is specifically stated in the
ad that there is such approval or endorsement.
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SPEEDING TICKET?
TRAFFIC INFRACTION?
CRIMINAL MISDEMEANOR?

Western Washington’s Premier Legal Investigations Provider

Keep it off your record,
Keep insurance costs down

Jeannie P. Mucklestone, P.S. INC.
PO BOX 565
Medina, Washington 98039

(206) 623-3343
jeannie@mucklestone.com
www.mucklestone.com
•
•
•
•

Successful Results
Extensive experience
Former Judge Pro Tem in King County
Featured in Vogue magazine as a top
lawyer for women in Washington
• Front page of Seattle Times
• “Drivers fighting tickets and winning”
credit cards
cards accepted
• All credit

• Due Diligence – Address Locates
• Process Service
• Surveillance
• Interviews and Statements
• Insurance Fraud
• Trial Support

• General Investigative Services
• Workplace Misconduct
• Missing Persons
• Premise Liability
• Family Law
• Worker’s Compensation

www.holmeslegalinvestigations.com
Office (206) 492-5116
649 Strander Blvd, Suite C
Tukwila, WA 98188

A Holmes Risk Management Company
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Inbox

WSBA Board of Governors
PRESIDENT
PRESIDENT-ELECT
IMM. PAST PRESIDENT
1ST DISTRICT

Kudos to Hon. Lisa H.
Mansfield for her interview of
Washington Supreme Court
Chief Justice Steven González
[“Working Toward a Just
Court,” June 2021 Bar News].
After 50-plus years of practice,
I still find myself inspired by
the contributions and work of
incredible individuals such as
these two attorneys.
Jerry Coe

Seattle

Leave Policy
to Politicians
I read the cover article on Chief
Justice González. The chief justice stresses promoting “minority” groups in the court system,
as opposed to promoting people
according to merit. Groupagainst-group policies hurt all
of us, including minorities, and
they violate equal protection
constitutional provisions and
anti-discrimination statutes.
A bigger issue is that policy
is not a judge’s job. A judge’s job
is to decide cases in accordance
with the laws and cases quickly
and fairly and accurately. Precedent helps by giving us a
stable view of the law. Judges
enforce the will of the people
acting through the Legislature:
democracy.

Sunitha Anjilvel
Carla J. Higginson
Lauren Boyd
Daniel D. Clark

5TH DISTRICT

Peter J. "P.J." Grabicki

6TH DISTRICT

Brett A. Purtzer

7TH-NORTH DISTRICT

Matthew Dresden

7TH-SOUTH DISTRICT

Jean Y. Kang

8TH DISTRICT

Brent Williams-Ruth

9TH DISTRICT

Bryn Peterson

AT-LARGE (DIVERSITY)
AT-LARGE (YOUNG LAWYERS)

Thomas A. McBride
Hunter M. Abell
Russell Knight

2020-2021 WSBA Editorial Advisory Committee
CHAIR
MEMBERS

Inspiring Words

Rajeev D. Majumdar

3RD DISTRICT

10TH DISTRICT

We welcome letters to the editor on issues presented
in the magazine. The full letters to the editor policy is
available at www.wsba.org/news-events/Bar-News.
Email letters to wabarnews@wsba.org.

Hon. Brian Tollefson (Ret.)

2ND DISTRICT
4TH DISTRICT, TREASURER

LET US HEAR FROM YOU!

Kyle Sciuchetti

Judges also have the job of
complying with the constitutions and enforcing them. Federal laws and the Constitution
are the supreme law of the land,
article VI, § 2; so it is odd that
[Chief Justice] González believes the state Supreme Court
does not have to enforce federal
immigration law. I noticed that
the interviewer and Chief
Justice González don't discuss
defending the Constitution
until the end of the interview,
when the chief justice merely
encouraged lawyers to be active
in the bar association and defend more than just their own
“group”! The bar association as
a political agency has no corner
on constitutional wisdom.
Judges wield a great deal of
power and some of them wield
it badly and on others it must
be a heavy burden. They are
human and individual like all
of us. The artwork in the article
makes [Chief ] Justice González
look saintly, which I believe is
inappropriate for any judge.
Roger Ley

Portland, OR
NOTE: The WSBA is not a political
agency. The WSBA operates under
the delegated authority of the
Washington Supreme Court to
license and regulate lawyers and
other legal professionals and to
serve its members as a professional
association. For more on what the
WSBA does, visit www.wsba.org/
about-wsba/who-we-are.

Ralph Flick
Zachary Ashby
Brittany Dowd
Allison Rone Foreman
Maris Jager Grigalunas
Karrin Klotz
Per De Visé Jansen
Anita Khandelwal
Marcus Lampson
Debra Lefing
Shanna Lisberg
Dev Narasimhan
Andrew Pollom
Nicholas Valera

WSBA Contact Information
WSBA SERVICE CENTER

WSBA WEBSITE
WSBA ONLINE STORE
WSBA ETHICS LINE
WSBA CONNECTS MEMBER
ASSISTANCE PROGRAM
WSBA PRACTICE MGMT.
ASSISTANCE
NWSIDEBAR, THE WSBA BLOG

WSBA CAREER CENTER

800-945-WSBA (9722)
206-443-WSBA (9722)
questions@wsba.org
www.wsba.org
www.wsbacle.org
206-727-8284
800-945-9722, ext. 8284
800-765-0770
800-945-9722, ext. 5914
206-733-5914
blog@wsba.org
nwsidebar.wsba.org
jobs.wsba.org

Washington State Bar News Submission Guidelines
Washington State Bar News relies on submissions from WSBA members
and members of the public that are of interest to readers. Articles
should not have been submitted to any other publications and become
the property of the WSBA. Articles typically run 1,000–2,500 words.
Citations should be incorporated into the body of the article and be
minimal. Please include a brief author’s biography, with contact info,
at the end of the article. High-resolution graphics and photographs
(preferably 1 MB in size) are requested. Authors should provide a highresolution digital photo of themselves with their submission. Send articles
to w
 abarnews@wsba.org. The editor reserves the right to edit articles as
deemed appropriate. The editorial team may work with the writer, and
the editor may provide additional proofs to the author for review.

Washington State Bar News Advertising
To purchase Display Ads, Announcements, and Professionals,
and to receive a media kit, contact Ronnie Jacko, LLM Publications,
at ronnie@llmpubs.com, 503-445-2234. Classifieds: Advance payment
required. See classified pages for rates, submission guidelines, and
payment information. Washington State Bar News is published nine times
a year with a current circulation of approximately 34,000.
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There’s More on the Blog

NWSidebar
THE

VOICES

OF

WAS H I N GTO N ’ S L E G A L

COMMUNITY

Back to the
Office After
COVID-19: How
are Law Firms
Preparing for It?
Like most workplaces, law firms faced an
unprecedented situation in 2020 that has
continued into 2021. First, they had to implement a system for lawyers to […]
nwsidebar.wsba.org

Core Secrets: One Attorney’s Involvement in
Legal Representation Regarding UFOs
As someone with a fortuitous front-row-seat to what my client, UFO researcher
Grant Cameron, has called the greatest UFO “Super Bowl” event of all time, my
formal baptism-by-fire into the U.S. government disclosure of Unidentified Flying
Objects (UFOs)/Unidentified Aerial Phenomena (UAP) began in earnest on […]
nwsidebar.wsba.org

Our State’s
Unsettled Policy
Landscape
on Drug
Possession Laws
On Feb. 25, the Washington Supreme
Court struck down the state’s main drug
possession crime in a case called State v.
Blake. The ruling meant there […]
nwsidebar.wsba.org

PROUDLY CELEBRATING 10 YEARS

Tom Lether had over 25 years of experience when he decided to start his own firm 10 years
ago. He had a goal of providing his clients with the best work product in the country. Having
achieved that goal, Lether Law continues to be a family of dynamic and aggressive attorneys
that embody the term “boutique law firm”. We are a specialty practice focusing on complex
insurance coverage matters, significant construction defect claims, commercial litigation,
personal injury claims, professional liability claims and alternative dispute resolution.

1848 Westlake Ave N
Seattle, WA 98109
(206) 467-5444
Toll Free (855) 467-5444
info@letherlaw.com
www.letherlaw.com
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Efficienc y, Results, W inning, Compassion,
Reputation, W isdom, Teamwork

FEDERAL AND STATE COURTS IN WASHINGTON | OREGON | ALASKA
CALIFORNIA | IDAHO | HAWAII | THE FEDERAL COURT OF COLORADO
THE NINTH CIRCUIT COURT OF APPEALS | THE UNITED STATES SUPREME COURT
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The Bar in Brief

A NOTE FROM THE WSBA EXECUTIVE DIRECTOR

The Golden Rule of
Rule-Making: Your
Input is Welcome
and Important

S

hould bias-mitigation CLEs be mandatory for legal
professionals?1 What about malpractice insurance?
In this new day and age of technology, what are
appropriate parameters for lawyer advertising? What
should be done to lower the escalating cost of civil
litigation? How do we shape a cohesive, effective
discipline system for all legal license types?
These questions are not rhetorical. They represent just a small
slice of the topics about which the Washington Supreme Court
has actively solicited feedback recently as part of its rule-making
process. They also illustrate the potential for court rule changes
to significantly affect the way you practice law. For this reason,
my appeal to you is simple: We invite you to actively engage in the
rule-making process. The WSBA has made it a priority to notify
members—in the “Need to Know” section of Bar News, through
TakeNote e-newsletters that go out to all active members, and on
our website—when a significant proposed rule or amendment to
existing rule is published for comment. You can also sign up for
direct notifications at www.courts.wa.gov/notifications/.
My colleagues and I often receive questions about the
somewhat murky world of creating and changing the court rules,
as well as the particular role the state Bar plays in the process.
So let’s start with Rule-Making 101. General Rule (GR) 92 is the
primary source of law governing amendments to the Washington
State Court Rules—which rules encompass governance and

Washington State Bar News | JULY/AUG. 2021

• There is an orderly and uniform
process;
• All interested persons and groups
receive notice and an opportunity to
comment;
• There is adequate notice of new and
revised rules;
• Proposed rules are necessary
statewide;
• The frequency of change is limited so
there is minimal disruption to court
practice;
• The rules of court are clear and
definite.
(Note: an amendment is a “suggested
rule” when submitted by a person/entity;
it becomes a “proposed rule” when
published for comment by the Supreme
Court.)

Terra Nevitt
WSBA Executive
Director
Nevitt can be reached
at terran@wsba.org
or 206-727-8282.

Please take the opportunity to engage with
amendments to court rules because your voice
matters, the rules affect your daily work, and the
Washington Supreme Court is listening.
10

operation of appellate courts, courts of
limited jurisdiction, and superior courts,
as well as professional conduct and
admission/practice for legal practitioners,
among other areas. GR 9 itself states the
purposes of the rule-making process,
which is to ensure that:

WSBA AS AN ADMINISTRATOR

Perhaps the least well-known rule-making
principle is that any person may initiate a
rule change by submitting a suggested rule
to the court. A common source of origin is
when an entity with an ongoing interest
in a particular rule set—such as a courtcreated commission or board, a specialty
bar association, or a superior court clerk’s
office—proactively monitors rules for
needed updates. WSBA committees and
boards often play this role. As an example,
the Committee on Professional Ethics
routinely screens the Rules of Professional
Conduct (RPCs) and recommends
amendments as laws and society change.
Many times, the entity and/or the WSBA
Board of Governors will include member
feedback as part of the review process
before sending a suggested rule to the
court.
There is one entity, the WSBA Court
Rules and Procedures Committee, with a
primary responsibility to review designated
rule sets on a four-year cycle.3 In addition
to the work of this committee, the WSBA,
at least in theory, consults with the

Supreme Court to develop the schedule
for review. (It is worth noting that the
specific rule sets included in the schedule
have not been refreshed since the early
1980s, making it ripe, perhaps, for its own
update.) The types of recommendations
generated by the Court Rules and
Procedures Committee on an annual basis
are often tweaks and technical fixes as well
as more substantive changes to maintain
consistency among all court rules.
WSBA AS A RULE ORIGINATOR
AND COMMENTER

The WSBA, like anyone else, also has
the ability both to directly draft rule
amendments and to provide feedback on
proposed amendments posted for public
comment. WSBA-originated drafting
generally occurs when the Board of
Governors identifies a troublesome trend
(e.g., escalating cost of civil litigation) that
might be remedied by amending court
rules, and then forms a task force to study
the issue.
As an example of the many twists and
turns a WSBA-originated rule can take,
consider recent activity regarding the
idea of mandatory malpractice insurance
for lawyers. In 2017, the WSBA Board of
Governors formed a multi-year task force
chartered to comprehensively study the
issue and present a recommendation.
Ultimately, the Board of Governors was
persuaded, in large part by hundreds of
comments from members, that the task
force’s concept—to require under the
Admission and Practice Rules (APR)
certification of malpractice insurance
coverage for most private-practice
lawyers—was not the right solution for the
problem at hand. Instead, in September
2020, as an alternative, the Board of
Governors submitted a suggested RPC
amendment that would require most
lawyers in private practice to affirmatively
disclose to clients if they do not carry
malpractice insurance. Meanwhile, an
individual who had provided passionate
comments to the task force in favor of
mandatory malpractice insurance took
the task force’s draft APR amendment—
the one declined by the WSBA Board of
Governors—and submitted it directly to
the court, which published it for public
comment under GR 9. At one point, both

SIDEBAR
Let Your Voice Be Heard
The Washington Supreme
Court frequently publishes
proposed amendments to the
Washington State Court Rules
for public comment. To receive
direct notifications about these
opportunities to provide feedback, visit www.courts.wa.gov/
notifications/ and select “Court
Rules Proposed for Public
Comment” under the Other
Notification Services menu.

proposed rules were simultaneously open
for public comment, with the WSBA
serving as the proponent of one and a
commenter on the other. (The WSBA
submitted a comment in opposition to the
APR amendment.) Over the course of a
years-long process, WSBA members had
the opportunity to weigh in with the task
force, the Board of Governors, and directly
to the court.
What happened? The Court in June
adopted the amendment proposed by
the Board of Governors, which amends
RPC 1.4 to require disclosure of a lawyer’s
malpractice insurance status to clients
if the lawyer’s insurance does not meet
minimum levels; and there is no doubt
that voices of the WSBA members made
a difference in the development of the
amendment.
THE BOTTOM LINE: THE COURT’S
PROCESS PROVIDES AN OPPORTUNITY
FOR YOUR FEEDBACK

Last June, Washington Supreme Court
Justice Mary Yu spoke with the Board
of Governors on the topic of regulatory
rule-making, and specifically on the
development of disciplinary procedural
rules.4 It is her wisdom that I hope
you take away from this column: When
someone learns about a proposed rule
amendment and expresses their views to
the court in the form of public comment,
the system is working exactly as it should.

In many circumstances, the entity
suggesting a rule change—including the
WSBA—conducts its own outreach before
drafting and submitting a rule change
as its proponent, but in all instances the
public comment process established
by GR 9 and followed by the court is
available to all interested individuals and
organizations.
WSBA AS A NOTIFIER

Here, at last, is the most consistent
and important role for the WSBA and
its leaders in the court’s rule-making
process: To broadly notify members
when significant amendments are
published for comment. In the case of
the current discipline and incapacity rule
amendments, the Board of Governors
heard from several concerned members;
rather than taking a position on the
substance of the rules, Board members
asked the court to extend the comment
period deadline by 90 days. The court
agreed, and it is now a top priority to
notify members (you!) that input is due by
July 29.5
So in this particular instance and
in general, I want to reiterate: Please
take the opportunity to engage with
amendments to court rules because your
voice matters, the rules affect your daily
work, and the Washington Supreme Court
is listening. It is easy to sign up for direct
notifications, and it is worth your time
and effort to monitor potential changes to
the foundational rules that govern court
administration and procedure and the
regulation of the practice of law.
NOTES
1. On June 4, the Washington Supreme Court
adopted the suggested amendment to APR 11
that will require licensed legal professionals to
earn one MCLE ethics credit in the category of
equity, inclusion, and the mitigation of bias.
2. www.courts.wa.gov/court_rules/pdf/GR/GA_
GR_09_00_00.pdf.
3. www.courts.wa.gov/court_rules/?fa=court_rules.
gr9summary.
4. The June 2020 Board of Governors meeting is
available at www.wsba.org/about-wsba/whowe-are/board-of-governors. Click “Watch Video
of Past Meetings” and then click “Channels” and
scroll down.
5. www.courts.wa.gov/court_rules/?fa=court_rules.
proposed.
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President’s Corner

A New House for
Our Home?

I

n the April/May issue of Bar News, I wrote of “A Home of
Our Own,” and the response has been fascinating: Members
have told me they like the idea of purchasing a building the
WSBA would own, or lease from the Washington State Bar
Foundation, just as it was envisioned nearly 70 years ago.
In my article, I suggested a permanent space might offer
flexible and innovative solutions for members, such as conference
rooms and office hoteling to support legal professionals who are
choosing in growing numbers to work from home on a regular
basis. I also mentioned a House of Delegates.
The idea of creating a House of Delegates for the WSBA has
intrigued me for years. Other bar associations and professional
organizations have them, variously titled Council or Assembly
of Delegates, but always with the same purpose: to help the
governing body consider and implement important policy
decisions with a more informed perspective. The Washington State
Medical Association (WSMA) is governed by a Board of Trustees
that carries out the mandates and policies of its 200-member
House of Delegates. For example, the WSMA House of Delegates
comprises elected delegates from each county medical society
and qualified state specialty societies, as well as members of the
WSMA board of trustees. There is one resident delegate, one
student delegate, and one young physician delegate. Each county
society has one delegate for every 50 active WSMA members, and
each medical specialty society is entitled to elect or appoint one
delegate and one alternate under certain circumstances.
When I began my year as WSBA president, my plan had been
to gather our Board of Governors with the Oregon Board of
Governors and the Idaho Board of Commissioners to discuss legal
issues that confront the legal profession throughout the Pacific
Northwest. I had in mind mandatory malpractice insurance, the

Kyle Sciuchetti
WSBA President
Sciuchetti is a partner
of Miller Nash LLP,
where he serves as
outside counsel for
businesses.

Would our own state Bar benefit from the creation
of a House of Delegates? It’s an intriguing
possibility, with two separate considerations for our
members: the concept itself and the logistics.
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issue of compelled bifurcation of the
bar, the limited license legal technician
initiative, and the APR Rule 6 law clerk
program. While the pandemic has made
that more difficult, I am still hopeful we
can meet soon and discuss policymaking
among the three states and learn from each
other’s successes and failures. One of those
successes is Oregon’s House of Delegates.
Oregon’s model began nearly 30
years ago when the Board of Governors
submitted the idea to a vote of the
membership in 1992. A favorable vote of
the members was followed by passage of
legislation in 1995 to create the House
of Delegates, which now consists of
approximately 240 elected delegates and
ex-officio delegates who come from around
the state, including:
• Nineteen members of the Board of
Governors;
• The chair or designated alternate of
each state bar section (41 members);
• The president of each county bar
association (24 members);
• Delegates elected from each of the
seven in-state regions and from the
region consisting of all areas outside
the state of Oregon (146 members);
and
• One public member from each in-state
region appointed by the Board of
Governors (eight members).
By a majority vote, the Oregon House
of Delegates is authorized to direct
the Board of Governors to take action
or modify or rescind a decision of the
Board of Governors. The Board is bound
by decisions of the House of Delegates
pursuant to state law. Historically, the
House of Delegates has been involved in
deciding disciplinary rule changes, bar
positions on major legislative and policy
issues, member resolutions, and fee
increases. The president of the Oregon
State Bar presides over the meeting
with the help of a parliamentarian. The
president may call a special meeting of
the House or the delegates may call their
own meeting if the requisite number of
delegates makes such a request.
Integrated and voluntary bar
associations across the country are
using similar delegate models to include

and empower member voices to make
important policy decisions:
• The Louisiana State Bar Association’s
House of Delegates, created in 1957, is
currently deciding whether to create
a committee to investigate group
health insurance for its members and
to adopt a uniform electronic filing
platform for all Louisiana state courts.
• The Nebraska State Bar Association’s
House of Delegates recently approved
important changes to that state’s
fee arbitration rules and section
bylaws, and it voted not to adopt a
policy related to volunteer lawyers
appearing as amicus curiae in
landlord/tenant disputes.
• The Indiana State Bar Association’s
House of Delegates helped
formulate a discussion between its
membership and the courts to elicit
and improve on lessons learned from
the COVID-19 pandemic, including
remote and virtual processes that will
continue into the future.
• In January, the Tennessee Bar
Association’s House of Delegates
considered proposals brought by
the Nashville Bar Association and
CLE Commission to modify rules to
support more diversity topics and a
one-hour-per-year diversity training
requirement.
• The South Carolina Bar’s House of
Delegates in May 2019 encouraged
the South Carolina Supreme Court
to expand the number of states with
which out-of-state bar members can
meet the continuing legal education
requirements for South Carolina by
meeting the requirements for the
states where they reside and practice
law. The delegates also approved
changes to the Rules of Professional
Conduct relating to the special
responsibilities of a prosecutor
that impose a duty on prosecutors
to disclose evidence discovered
post-conviction that indicates that
the person who was convicted is
innocent, undertake an investigation,
and seek to remedy the conviction.

It’s an intriguing possibility, with two
separate considerations for our members:
the concept itself and the logistics. As for
the latter, space is our primary challenge
at the moment. Our current office space
configuration, location, and parking
facilities would make it difficult, if not
impossible, to regularly host hundreds
of members and the staff necessary to
facilitate such a meeting. While virtual
meetings are an option, they come with
their own challenges when it comes
to voting and orderly debate; and I
think we lose something when we only
gather by electronic means. In Oregon,
the Bar planned for the use of a large
conference room to host such gatherings
when it designed the Oregon State Bar
Conference Center, south of Portland in
Tigard.
Assuming the WSBA can overcome
its own logistics challenge with a
similar solution, which would be a more
hospitable solution for an assembly of
legal professionals from across the state,
the questions then become clear: Would
the WSBA benefit from the creation of a
House of Delegates that would assist the
Board of Governors in the policymaking
and governance of the WSBA? Should
the WSBA look for a home that would
allow the House of Delegates to gather
and deliberate the important issues of the
day? Could a House of Delegates provide
the WSBA with input, ideas, policies,
procedures, and oversight from the four
corners of the state and expand our state
Bar to be more inclusive of our many
points of view and experiences?
It’s an intriguing idea and something I
believe the WSBA should consider.

T H O U G H T S TO S H A R E ?
President Sciuchetti
appreciates hearing from you.
Please send your comments
to kyle.s@board.wsba.org.

JOIN THE
DISCUSSION

at NWSidebar
The blog for Washington’s
legal community

nwsidebar.wsba.org

Would our own state Bar benefit from
the creation of a House of Delegates?
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Treasurer’s Report

A Positive Reforecast
and Looking to 2022

W

e are well and truly into the height of
summer, and because financial tomes do
not generally rank high on lists of riveting
beach reads (unless, of course, you are the
WSBA treasurer), I want to provide just a
few quick fiscal updates.
Foremost, we are in the midst of planning the fiscal year 2022
budget, which covers October 1, 2021, through September 30,
2022. You can expect more information as the Budget and Audit
Committee prepares a draft to go before the Board of Governors
for a first reading later this summer and before a final version
comes back for action in September. License fees for the coming
year will remain steady—in line with one of our top priorities to
not increase lawyer license fees—and, therefore, our focus is on
continued and additional operating efficiencies and maintaining
appropriate reserve levels. We are also looking beyond the coming
year, as the Board of Governors develops long-range strategic goals
that will have a financial impact.
A few actions to note from the Board of Governors meeting in
May: We selected audit firm Clark Nuber to perform the next five
cycles of annual audits and we agreed to transfer $500,000 from
the general reserve fund to the restricted facilities fund. Clark
Nuber is our current auditing partner and has served us well for
many years; looking forward, Clark Nuber put together the most
competitive and comprehensive proposal to continue to do the
work. As for the facilities fund, the Board of Governors agreed it
would be wise to build that pot of money to allow us to be flexible (buy space? satellite offices across the state?) as the WSBA’s

Daniel D. Clark
WSBA Treasurer
Clark is a senior
deputy prosecuting
attorney with the
Yakima County
Prosecuting
Attorney’s Office,
Corporate Counsel
Division. He can
be reached at
DanClarkBOG@
yahoo.com.

The WSBA invites you to lunch and learn while earning 1.5 CLE credits.
And the tab is on us! The WSBA hosts a 90-minute, live webcast CLE at
noon on the last Tuesday of each month.

For more information and to register, please visit www.wsbacle.org.
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current lease of office space in downtown
Seattle comes to an end in 2026.
FINANCIAL STATEMENT

We have closed the books through April—
more than halfway through the fiscal year,
which runs October through September—
with a net increase to the unrestricted
General Fund of $1,643,575. Our original
FY 2021 budget called for $202,782 in
reserve spending by year’s end, which
means we are actually at a $1,846,357 YTD
positive variance from that projection. We
will have several expenses in the remaining
months which we anticipate will lower the
overall ending fund balance for FY 2021,
but we will continue to monitor this and
update you accordingly.
As always, it is my honor to serve as
treasurer. On a personal note, I was elected
by the Board of Governors in May as
incoming president-elect. As I transition to
that new officer role in October, I will continue to champion transparency, efficiency,
and service to members and the public.
I look forward to working with our new
treasurer during the FY 2022 year!

SAVE THE DATE
You are invited to participate in the Budget
and Audit Committee meetings as we do the
work. Our upcoming meetings are 1-5 p.m. on
July 7 and Aug. 11, accessible via Zoom. You
can find the complete schedule and access
information at www.wsba.org.
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Ethics & the Law

Deed
of Trust:
Lawyer as
Escrow
BY MARK J. FUCILE

L

awyers acting as escrows1 is nothing new.
Reported decisions in Washington involving
lawyers as escrows stretch back to the 1800s.2
While a time-honored role, serving as an escrow can create significant risks for a lawyer
and the lawyer’s law firm. Because serving as
an escrow has long been an adjunct function
of law practice, lawyers may not fully appreciate the contemporary risks that have developed over time. In this column, we’ll look at
three: conflicts, claims and related insurance
coverage, and trust account issues.
Before we do, three qualifiers are in order.
First, in this column we’ll focus on settings in which a lawyer
is acting as an escrow in connection with a business or real estate
transaction rather than situations in which a litigator is simply processing a settlement through the lawyer’s trust account. RPC 1.15A
addresses safeguarding property generally and RPC 1.15A(g) outlines the duties of a lawyer holding funds in trust in which more
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than one person has a claim.3 Both merit
close review by litigators holding third-party funds.4
Second, we’ll focus on lawyers acting as
an escrow incidental to their law practices rather than those who may own an escrow service outright.5 RPC 5.7 discusses
“law-related services” and sets out criteria
for determining whether the RPCs apply to
businesses owned or controlled by a lawyer that are affiliated with the lawyer’s law
practice.6 Lawyers who are operating an escrow service—whether in their own office
or separately—should carefully review RPC
5.7 because, depending on the circumstances, all of the RPCs may apply.
Third, we’ll focus on the duties of lawyers rather than limited practice officers
authorized to handle real estate closings

Mark J. Fucile of Fucile & Reising LLP handles
professional responsibility, regulatory, and attorneyclient privilege matters, and law-firm-related litigation
for lawyers, law firms, and legal departments
throughout the Northwest. He is a former chair of the
WSBA Committee on Professional Ethics. He is the
editor-in-chief of the WSBA Legal Ethics Deskbook and a co-editor of
the WSBA Law of Lawyering in Washington and the OSB Ethical Oregon
Lawyer. He can be reached at 503-224-4895 and mark@frllp.com.

the closing as legal counsel.9 In that event, the line between a permitted common representation relating solely to the closing and a
nonwaivable conflict arising from negotiating between commonly
represented clients is perilously thin—particularly if the escrow
services include preparing rather than simply recording documentation of the transaction involved.10
Even when a law firm is only providing escrow services, the
Washington Supreme Court, in Bowers v. Transamerica Title Ins.
Co., 100 Wn.2d 581, 589-90, 675 P.2d 193 (1983),11 has noted that because the lawyer must act impartially as an escrow, a lawyer-escrow
has a corresponding duty to inform the parties to consider obtaining independent counsel to advise them regarding their individual
interests in the transaction involved:

Because
serving as an
escrow has
long been
an adjunct
under Admission and Practice Rule 12.7
CONFLICTS

Photo ©Getty / ImagePixel

Conflicts can arise either when a lawyer
is serving solely as an escrow or when the
lawyer-escrow is also legal counsel to one of
the parties in the transaction involved.
Escrow Only. A lawyer may be retained
solely as an escrow without representing
any of the parties as legal counsel. Prudent
risk-management practice suggests confirming this limited role in writing so that
the parties will not mistakenly believe the
lawyer is also representing them as legal
counsel.8 Absent such written confirmation
(and conduct consistent with the writing),
courts have sometimes found that the lawyer was representing all parties jointly on

function of
law practice,
lawyers may
not fully
appreciate the
contemporary
risks that have
developed
over time.

[A]n attorney acting as an escrow agent has a duty to inform
the parties to the real estate closing of the advisability of
obtaining independent counsel. This duty to inform, which
extends equally to both parties to the closing, in no way conflicts with the attorney escrow agent’s duty of impartiality.
Id. at 590.12
Escrow and Lawyer. The potential for conflicts sharpens considerably when the lawyer-escrow is also representing one of the parties
to the transaction. The Bowers court also discussed this scenario
and noted that the lawyer’s duty of impartiality as an escrow may
come into conflict with representation of the lawyer’s client. Although Bowers was decided under the former Code of Professional
Responsibility, conflicts arising from potential material limitations
on a lawyer’s professional judgment from competing duties to clients and nonclients are now found in RPC 1.7(a)(2):
[A] lawyer shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
...
(2) there is a significant risk that the representation of one
or more clients will be materially limited by the lawyer’s
responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.
CONTINUED >

JULY/AUG. 2021 |

Washington State Bar News

17

Ethics & the Law
CONTINUED >

Conflicts under RPC 1.7(a)(2) are generally waivable. For example, the simple fact
that a lawyer-escrow in this situation must
disburse funds consistent with written instructions negotiated with a counterparty
would ordinarily be a conflict waivable by
the lawyer’s client.13 As we’ll discuss in the
next section, however, the duties of impartiality and safekeeping of property running
toward a counterparty have been held to
be fiduciary.14 Therefore, a very real conflict could emerge if, for example, a client
demanded that a lawyer ignore agreed escrow instructions and disburse funds solely
to the client’s benefit. In that instance, the
conflict would likely be nonwaivable.15
CLAIMS AND COVERAGE

Unsurprisingly, a lawyer-escrow who commits an error in legal services provided in
connection with a transaction may be held
liable for legal malpractice.16 Equally unsurprisingly, a lawyer-escrow who commits
an error as an escrow may also be held liable for negligence.17 Because lawyer-escrows also owe fiduciary duties to nonclients to whom they are serving as escrow,
lawyer-escrows are also at risk of claims for
breach of fiduciary duty if they, for example,
improperly disburse funds to the detriment
of a nonclient.18 Other common law and
statutory claims may follow for deficient
performance as an escrow.19
Claims relating to escrow services provided in conjunction with law practice
may—or may not—be covered by a lawyer-escrow’s legal malpractice policy. Cov-

erage under such policies typically turns on
the definition of “professional services” and
any related exclusions.20 Therefore, lawyers providing escrow services along with
their law practices should carefully review
their malpractice policies.21 Depending
on the services provided and their policy,
lawyer-escrows may find that they need a
special rider or separate policy to cover that
facet of their practice.
TRUST ACCOUNTS

RPC 1.15A(a)(2) generally requires that
“escrow and other funds held by a lawyer
incident to the closing of any real estate
or personal property transaction” be deposited into the lawyer’s trust account.22
Comment 3 to RPC 1.15A reinforces this
point by specifically noting lawyer-escrows
as falling within the rule. Serving as an escrow in conjunction with a law practice,
therefore, means that the lawyer is subject
to the exacting standards and meticulous
record-keeping requirements of RPC 1.15A
and 1.15B. Failure to follow the trust account rules in this regard puts the lawyer at
risk of regulatory discipline.23
NOTES
1. Black’s Law Dictionary (11th ed. 2019) generally
defines the escrow function as holding a
legal document or property “delivered by a
promisor ... for a given amount of time or until
the occurrence of a condition, at which time ...
[the holder] ... is to hand over the document or
property to the promisee.” As Black’s also notes,
the person or entity serving as the neutral holder
is commonly referred to as “an escrow.”
2. See, e.g., Dawson v. McCarty, 21 Wash. 314, 315,
57 P. 816 (1899).

Serving as an escrow in
conjunction with a law
practice, therefore, means
that the lawyer is subject to
the exacting standards and
meticulous record-keeping
requirements of RPCs 1.15A
and 1.15B.

3. See generally WSBA Advisory Ops. 2220 (2012)
(garnishment of trust account), 2213 (2011)
(disbursal of settlement funds), 185 (rev. 2010)
(“letters of protection”); see also Tomchak v.
Greenberg, 2016 WL 4081194 at *3 (Wn. App.
Aug. 1, 2016) (unpublished) (framing these duties
in fiduciary terms).
4. See Hetzel v. Parks, 93 Wn. App. 929, 971 P.2d
115 (1999) (discussing civil liability for improper
disbursement of settlement proceeds being held
in lawyer’s trust account).
5. See generally RCW Ch. 18.44 (Escrow Agent
Registration Act). RCW 18.44.021(1)(b) exempts
lawyers from the Act if escrow transactions
are performed by a lawyer while engaged in
the practice of law and using a law firm trust
account.
6. See generally Mark J. Fucile, “Doing Business:
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RPC 5.7 and ‘Law-Related Services,’” 74 No. 3
WSBA NWLawyer 16 (March 2020); see WSBA
Advisory Ops. 2053 (lawyer operating escrow
company as separate business), 2162 (2007)
(lawyer operating escrow service as department
of law firm); see also WSBA Advisory Op. 1338
(1990) (addressing circumstances when law firm
trust account must be used in providing escrow
services).
7. See generally WSBA Advisory Op. 2151 (2007)
(discussing LPOs in the context of both law
firms and independent escrow companies); see
also Bishop v. Jefferson Title Co., Inc., 107 Wn.
App. 833, 28 P.3d 802 (2001) (discussing LPO
liability for legal malpractice). More information
on the Washington LPO program, including a
link to the LPO RPCs, is available at www.wsba.
org.
8. See generally Bohn v. Cody, 119 Wn.2d 357,
363, 832 P.2d 71 (1992) (outlining standard
for determining whether an attorney-client
relationship exists that looks to the subjective
belief of the putative client and whether that
subjective belief is objectively reasonable under
the circumstances).
9. See, e.g., Stroud v. Beck, 49 Wn. App. 279,
287-88, 742 P.2d 735 (1987) (lawyer-escrow
construed as representing both counterparties
jointly in closing real estate investment).
10. Comment 29 to RPC 1.7 observes: “Ordinarily,
the lawyer will be forced to withdraw from
representing all of the clients if the common
representation fails.” See also In re Carpenter,
160 Wn.2d 16, 27-28, 155 P.3d 937 (2007)
(disciplining lawyer for failing to withdraw when
nonwaivable conflict developed between jointly
represented clients).
11. Bowers involved a nonlawyer escrow agent held
to the standard of a lawyer.
12. See also Stroud v. Beck, supra note 9, at 287-88
(suggesting the failure to advise parties to seek
independent counsel breaches lawyer’s duties as
an escrow).
13. See Hulbert v. Gordon, 64 Wn. App. 386, 393-96,
824 P.2d 1238 (1992) (discussing—and generally
limiting—duties of lawyer-escrow to explain
documents when counterparty has its own
lawyer).
14. See generally Stiley v. Block, 130 Wn.2d 486,
499-500, 925 P.2d 194 (1996) (noting fiduciary
duties of lawyer-escrow).
15. See Hulbert v. Gordon, supra note 13, at 394
(noting the potential for a nonwaivable conflict
for a lawyer-escrow).
16. See generally Stiley v. Block, supra note 14, at
499-502 (discussing legal malpractice claim
against lawyer-escrow).
17. See, e.g., Malbec, Inc. v. M&D III, Inc., 2012 WL
2989222 (Wn. App. July 23, 2012) (unpublished)
(affirming judgment against attorney-escrow for
negligence in performance of escrow services in
business transaction).

18. See, e.g., Splash Design, Inc. v. Lee, 2000 WL
1772519 (Wn. App. Dec. 4, 2000) (unpublished)
(affirming judgment against attorney-escrow
for breach of fiduciary duty by making
unauthorized disbursement of funds in business
transaction).
19. See, e.g., Eacho v. Gustafson & Hogan, P.S.,
Inc., 2012 WL 359338 at *3-*4 (Wn. App. Feb.
2, 2012) (unpublished) (breach of contract);
Miran v. America One Finance Inc., 2008
WL 4000543 at *3-*4 (W.D. Wash. Aug. 25,
2008) (unpublished) (Washington Consumer
Protection Act). Lawyers have also been
disciplined and prosecuted for misappropriation
of funds held as an escrow. See, e.g., In re
Johnson, 114 Wn.2d 737, 790 P.2d 1227 (1990)
(professional discipline); State v. Kinneman,
155 Wn.2d 272, 119 P.3d 350 (2005) (criminal
prosecution).
20. See, e.g., ALPS Property & Cas. Ins. Co. v.
Farthing, 2018 WL 4927366 at *4-*9 (E.D.
Va. Sept. 26, 2018) (unpublished) (examining
definition of “professional services” and
exclusion for trust account activities in
declaratory judgment proceeding over scope
of coverage under legal malpractice policy); St.
Paul Fire & Marine Ins. Co. v. Llorente, 156 So.
3d 511 (Fla. App. 2014) (concluding that error in
escrow services provided by attorney was not
covered under malpractice policy).
21. The Oregon State Bar Professional Liability
Fund plan, which is publicly available on its
website at www.osbplf.org, for example, includes
a specific exclusion for escrow services: “This
Plan does not apply to any Claim arising from
a Covered Party entering into an express or
implied agreement with two or more parties
to a transaction that, in order to facilitate
the transaction, the Covered Party will hold
documents, money, instruments, titles, or
property of any kind until certain terms and
conditions are satisfied, or a specified event
occurs.” (OSB PLF 2021 Basic Plan, Exclusion 21
at 15.)
22. Under RPC 1.15A(j), a lawyer who prepares
documents related to a closing of a real estate
or personal property transaction where the
funds involved are being held by a separate
closing firm is required to “ensure” that the
funds are held in a manner consistent with either
RPC 1.15A or LPO RPC 1.12A (which incorporates
similar standards). RPC 1.15A(j) excludes
situations where the lawyer has a preexisting
attorney-client relationship with a client buyer or
seller concerned and does not have an attorneyclient relationship with the closing firm or LPO
involved. Comment 17 to RPC 1.15A(j) explains
these elements further. WSBA Advisory Op. 2158
(2007) addresses separate issues surrounding
funds held solely in a fiduciary—rather than
representational—capacity.
23. See, e.g., In re Oh, 176 Wn.2d 245, 290 P.3d
963 (2012) (lawyer with both escrow and
law practices disciplined for trust account
violations).

is pleased to announce successful completion of litigation support re

ABC V, LLC
v.
ALPENROSE COMPANY,
SMITH BROTHERS FARMS, INC. et al.
Testifying expert for plaintiff counsel in
connection with claims made alleging breach of
fiduciary duty during attempted sale of Oregonbased dairy business to Washington corporation.
Analyzed process of Board for determining price
and buyer, discovered approximately $15 million
in intangible lease value, analyzed unreasonable
sale terms, determined proposed sale amount
to be below liquidation value, and testified in
trial regarding the same.

William N. Holmes, CPA / ABV / CVA / CFE
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Innovation in Law

Client Centrism:
The Next
Wave of Legal
Innovation
BY TERESA MATICH

W

We’ve reached a turning point in legal technology. More and more, the role of technology in the future of the legal industry lies
in its potential to improve the client experience. And in many cases, we’re not waiting
for an exciting new tool, feature, or innovation to enable us to serve our clients better.
We already have the technology; we simply
need to adopt it and incrementally improve
the way we use it.
Over the past five years, the main themes
from Clio’s “top technology trends to watch
for” survey1 have moved from blockchain
and AI to empathy, easier experiences, and
better client service. And that was before a
global pandemic forced those hesitant to
adopt technology to transition to online
services in order to keep serving clients and
stay in business.
The pandemic-pushed technologies we
saw law firms start using en masse are noth-
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ing new: video conferencing software, voice-over IP phone services,
and cloud-based document management software are all well-worn
tools in industries outside of legal. What’s innovative isn’t the technology itself, but how lawyers are using it. A new process, a new focus, and a new goal can amplify the benefits of technology for both
lawyers and their clients.
Take the results of Clio’s most recent Legal Trends Report,2 for
example, which looked at aggregated and anonymized data from
tens of thousands of legal professionals to compare how the use of
three technology solutions within the Clio platform—online payments, client portals, and client intake and CRM (customer relationship management) software—affected business performance.
Law firms studied who were using the technologies saw a comparatively better year-over-year performance throughout the pandemic.
Through the summer of 2020, law firms that used electronic payments collected 2 to 3 percent more. Meanwhile, firms using client intake software in 2020 saw over 20 percent more cases every

Illustration ©Getty / Klyaksun

Teresa Matich is an
experienced legal tech writer
and editor. She is a frequent
guest editor for the Clio
Blog, and has written for
publications such as GP Solo,
Legal Technology Today, and Above the Law.
She’s also interviewed dozens of practicing
lawyers and leading legal industry thinkers,
including Preet Bharara and Bryan Stevenson.

month from February onward. Overall, firms using online credit
card payments, client portals, and client intake solutions together
were expected to collect $37,622 more revenue per lawyer in 2020
at the time of the report’s publication.
What’s the purpose of these technologies? To provide a better,
smoother client experience.
According to the recent Clio report, 65 percent of consumers
prefer to pay using electronic forms of payment. Providing this
option means law firms are more likely to get paid faster and collect more, but crucially, it also means convenience for the client.
Relatedly, 52 percent of consumers believe that most legal matters
could easily be handled remotely without having to meet in person,

There is
not a single
client who
has ever
wanted a
lawyer—
what clients
want is a
solution to
a problem.

while 26 percent say that lawyers who aren’t able to represent their clients remotely
are not good lawyers. Even if we look well
beyond the pandemic, remote representation would make a world of difference for
clients who were previously forced to take
time out of their workweeks to commute
to a downtown office just to gain access to
the legal system. The innovation here is a
client-centered approach, enabled by technology, that leads to a better experience for
the client and more efficiency at the back
end of the firm.
Let’s talk in more depth about what it
means to be a client-centered law firm—and
what it doesn’t mean. Many firms believe
that they’re client-centered, or at least that
they have a focus on client service, because
they do what they’ve always done. They
continue to provide what the client has always expected from the legal experience—
formal case updates on crisp firm letterhead, for example—without digging deeper
to grasp what the client truly wants. What’s
more important to legal consumers: the formality of case updates, or their frequency
and simplicity? The answer to this question
will depend on a given firm’s practice area
and clients, but we’re betting that many clients would choose the latter.
As Clio co-founder and CEO Jack Newton explains in The Client-Centered Law
Firm,3 being client-centered is about creating a good product-market fit. In other
words, you need to get laser-focused on
what it is that a client is truly looking for,
CONTINUED >
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knowing what it is about your offerings
that meet that need, and delivering that
service to clients in a way that makes their
entire legal experience as effortless as possible. There is not a single client who has
ever wanted a lawyer—what clients want
is a solution to a problem. They come to a
lawyer because they expect the lawyer to
solve that problem.
Being client-centered doesn’t mean
sacrificing firm efficiency or success either. In many cases, a focus on providing a
better client experience will uncover plenty of opportunities for decreasing overhead, improving efficiency, and generally
improving the day-to-day work of employees at the law firm. Technology is almost
always a key factor here, but innovation is
driven by improvements in process. Successful law firms strive to understand their
clients’ needs well and to meet them with
existing technologies.
Consider the billable hour. In some cases it may still make sense for clients to pay
hourly, but in many cases the billable hour
does not make sense for legal consumers.
Using an alternative fee structure, such as
flat fees (especially for routine legal needs)
and providing price predictability offers
more value and peace of mind to clients.
This type of billing can be better for law
firms, too, providing greater revenue predictability and helping to attract more clients.
So why do so many lawyers still use the
billable hour? It might be due to years of industrywide inertia and hesitancy to change,
the perceived simplicity of tracking time
worked, or simply “we’ve always done it
that way” habit. But the billable hour also
might live on because it’s the most straightforward way to stay on the right side of
keeping fees “reasonable,” as required by
most state ethics rules. ABA Model Rule
1.5 prohibits fees that are unreasonable,
but what counts as reasonable or unreasonable depends on a number of factors that
must be evaluated on a case-by-case basis.4
Which raises another issue: Client-centrism is the wave of the future, but there are
structural barriers making it more difficult
for legal professionals to get there.
Our courts provide an example of a
structural barrier. Systems are structured
around what makes sense for lawyers,
instead of what makes sense for clients.

Pre-pandemic, it made sense for litigators
to go to court every day during a trial; it’s
part of the job. But for clients, this schedule means taking time off work and taking
on additional stress just to get access to the
legal system. We believe our judicial system is good at discerning the truth, and yet
we can’t imagine a justice system without
the live theatrics of a jury trial—and clients
pay the price.
None of this is what most clients are really looking for, which are lower-cost legal
solutions that require lower demands on
their time.
The good news is we can do better,
and many of us are already thinking this
way, thanks to technology that’s long been
available and has more recently been adopted by more and more legal professionals. This year’s Legal Trends Report found
that 89 percent of legal professionals surveyed believe court systems can be improved with better access to technology,
88 percent of legal professionals believe
that the public should be allowed to access
court files electronically through an online portal, and 45 percent of legal professionals believe technology can help create
a more equitable justice system. Many of
us want change: We just need to continue
adopting technology in private practices
and in our courts so that we can leverage it
to come up with creative, client-centered
solutions.
We need to think beyond what’s good
for our firm or for the legal industry and
instead think about how to move forward
with clients at the center. The gap between
the service lawyers provide and client expectations is now narrower than ever
thanks to the increased use of technology
that became a necessity over the past year.
If we can keep up this momentum, there’s
a huge opportunity to improve the way clients engage with both their lawyers and
the legal system, leading to happier clients
and more profitable law firms.

NOTES
1. www.clio.com/blog/legal-technology-trends/.
2. www.clio.com/resources/legal-trends/.
3. www.clio.com/resources/client-centered-lawfirm/.
4. www.abajournal.com/magazine/article/lets_
be_reasonable.
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Court Report

FROM
THE
SPINDLE

Recent significant cases decided
by the Washington Supreme Court

SIDEBAR

What is a
‘Spindle?’
To this day, in the
Temple of Justice
hallway between the
clerk’s office and the
courtroom, there’s a
spindle on top of a

BY BRYAN HARNETIAUX

wooden lectern where
on any Thursday the
Supreme Court’s
newly issued opinions
are placed for public
viewing. This is the
paper version of the
“slip opinion” of the
court. In the “old

Validity of Washington Criminal Statute
Imposing Strict Liability for Unlawful
Possession of Controlled Substance

days,” before the
internet, the press and
media, or members of
the public, would have
to check the spindle

In State v. Blake, ___ Wn.2d ___ (slip op. #96873-0, decided Feb. 25, 2021, as amended April 20, 2021), the Supreme
Court addressed whether defendant Blake was properly
convicted of felony possession of a controlled substance
under RCW 69.50.4013, without any mens rea requirement
in the statute; that is, without proof the possession was
knowing or intentional.
In Blake, Shannon Blake was charged with possession
of methamphetamine found in a coin pocket of the jeans
she was wearing. Blake contended at trial that a friend had
given her the jeans shortly before her arrest and she was
unaware there were drugs in the pocket. At trial, Blake unsuccessfully raised the affirmative defense of “unwitting

to quickly access the
latest decisions from
the court. Although
we now all have
near-instant access to
the court’s decisions
via cyberspace, for
reasons that seem
more ceremonial than
practical, the spindle
remains—a small relic
and enduring symbol
of the open administration of justice.
Caveat: This column is
based on slip opinions

MORE ONLINE

of the court, which

Washington Supreme Court slip opinions are

the court’s final deci-

available at www.courts.wa.gov/opinions/.

sions and are subject

are not necessarily

to change; the official
opinions of the court
are those published
in the Washington
Reports.
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possession” and she was found guilty. See
Blake, slip op. at 3-4. The Court of Appeals
affirmed, and the Supreme Court granted
review. See id. at 4-5.
Prior to Blake, on two occasions the
Supreme Court upheld the validity of
RCW 69.50.4013, concluding that the Legislature intended that drug possession be a
strict liability crime under the statute. See
State v. Cleppe, 96 Wn.2d 373 (1981); State
v. Bradshaw, 152 Wn.2d 528 (2004); Blake,
slip op. at 2-3. In Cleppe, the court avoided
the harsh result of strict liability by creating a new affirmative defense of “unwitting
possession,” allowing a defendant to avoid
liability if he or she establishes unknowing
possession by a preponderance of the evidence. See Blake slip op. at 19-20. The unwitting possession defense was reaffirmed
in Bradshaw. See Blake, slip op. at 20. In
neither Cleppe nor Bradshaw did the court
reach the question of whether the strict
liability nature of the crime offended due
process under the federal or state constitutions. See Blake, slip op. at 6 n.4; see also U.S.
Const. amend. XIV & Wash. Const. Art. I §3.
In Blake, a five-justice majority opinion
authored by Justice Sheryl Gordon McCloud framed the constitutional question
before the court as “whether unintentional, unknowing possession of a controlled
substance is the sort of innocent, passive
nonconduct that falls beyond the State’s
police power to criminalize.” Slip op. at
14. It concluded that by imposing strict liability under the statute the Legislature
had exceeded its police power under both
the federal and state due process clauses.
See id. at 1-2, 30-31. The majority found
this constitutional issue properly reached
because the court had previously interpreted the statute as imposing strict liability, and the Legislature had not thereafter
amended the statute to impose a mens rea
element. See id. at 24-27. The statute was
declared unconstitutional because it improperly criminalizes unknowing and passive nonconduct that has an insufficient relationship with the objective of regulating
possession of illegal drugs; the court-created unwitting possession defense does not
serve to cure this constitutional deficiency.
See id. at 19-21.
Justice Debra Stephens concurred with
the majority in vacating Blake’s conviction,
but disagreed with its reasoning. See Ste-

phens J., concurring in part and dissenting
in part, slip op. at 1-29. Justice Stephens concluded that it is unnecessary to reach the
constitutionality of the statute as written;
instead, under the doctrine of constitutional avoidance, she urged that the decisions
in Cleppe and Bradshaw are not entitled to
stare decisis effect because they are incorrect and harmful in failing to interpret the
statute as imposing an implied mens rea
proof requirement. See Blake, Stephens, J.,
concurring in part and dissenting in part,
slip op. at 1, 29. Justice Stephens also disagreed with the majority’s analysis suggesting that legislative acquiescence prevents
the court from reexamining its prior case
law interpreting the statute. See id. at 19-22.
A three-justice dissent, authored by Justice Charles Johnson, would uphold Blake’s
conviction under Cleppe and Bradshaw, because the Legislature properly exercised its
plenary power to impose strict liability for
this criminal conduct. See Johnson, J., dissenting, slip op. at 1-3.

Spindle photo © Camilla Faulk

Application of Washington Law
Against Discrimination ‘Religious
Employer’ Exemption, and Related
Federal and State Constitutional
Analysis
Woods v. Seattle’s Union Gospel Mission,
___ Wn.2d ____ (slip op. #96132-8, decided
March 4, 2021), involves a sexual orientation discrimination claim by Matthew
Woods against Seattle’s Union Gospel Mission (SUGM), under the Washington Law
Against Discrimination (WLAD), Ch. 49.60
RCW. See Woods, slip op. at 1-4. On motion
for summary judgment of dismissal, SUGM
successfully argued that, as a not-for-profit
religious organization, it is exempt from the
definition of employer under the WLAD,
pursuant to RCW 49.60.040(11). See Woods,
slip op. at 2. On review in the Supreme
Court, SUGM argued that dismissal should
be affirmed on the grounds that religious
freedom safeguards in state and federal
constitutions entitle it to dismissal under
the “ministerial exception,” contending the
staff attorney position in question included a religious component. See id. at 2-4;
see also Our Lady of Guadalupe School v.
Morrissey-Berru, 207 L. Ed. 2d 870 (2020)

Bryan Harnetiaux is a
1973 graduate of Gonzaga
University School of Law and
practices in Spokane. He is
also a playwright. He can be
reached at bryanpharnetiauxwsba@gmail.com.

(First Amendment analysis); Washington
Const. Art. I §11 (“religious freedom” provision). In turn, Woods argued below and
on review that: (1) the WLAD limitation for
nonprofit religious organizations is an unconstitutional privilege or immunity under
Wash. Const. Art I §12, and (2) SUGM cannot invoke the ministerial exception for the
staff attorney position. See Woods, slip op.
at 2-3. In three separate opinions, spanning
62 pages, the Supreme Court wrestled with
issues of considerable complexity. The synopsis below is only a superficial treatment
of the court’s work. (If this looks like a disclaimer, it is.)
A six-justice majority opinion authored
by Justice Barbara Madsen reversed the
superior court dismissal of Woods’ WLAD
claim, and remanded for determination of
whether the underlying facts support application of the ministerial exception under federal case law interpreting the First
Amendment. See Woods, slip op. at 3, 21.
In so doing, the majority rejected a facial
challenge to RCW 49.60.040(11), under
the Wash. Const. Art. I §12 privileges and
immunities clause, reading the WLAD exemption as essentially coextensive with the
ministerial exception developed under case
law. See Woods, slip op. at 2, 13, 21.
A two-justice concurrence by Justice
Mary Yu accepted the WLAD exemption
as bounded by the ministerial exception

developed under case law, and agreed with
the majority’s remand to determine whether application of the exception is defensible
under the particular facts. See Yu, J., concurrence, slip op. at 2.1 Justice Yu engaged
in an extensive analysis of the factors relevant to determining whether the ministerial exception should apply in any given case.
See id. at 4-9.2
A two-justice dissent/concurrence by
Justice Stephens would hold that the RCW
49.60.040(11) exemption categorically violates Wash. Const. Art. I §12, because there
are no reasonable grounds for excusing religious nonprofits from the WLAD prohibition against discrimination in employment.
See Stephens, J., dissenting in part and
concurring in part, slip op. at 1-3. Justice
Stephens criticized the majority opinion
for failure to address this threshold constitutional claim. See id. at 8-20. Nonetheless,
Justice Stephens concurred with the majority’s remand of the case for determination of whether SUGM is entitled to protection under the federal or state ministerial
exception. See id. at 3, 20-22. The opinion
also rejected other SUGM arguments asserted under federal and state religious free
exercise provisions. See id. at 22-30.

Washington Supreme Court
Repudiates and Vacates 1916
Opinion in State v. Towessnute
In 1915, Alec Towessnute, a Yakama tribal
member, was charged in Benton County Superior Court with multiple Washington state
fishing crimes occurring outside the boundaries of the Yakama Nation reservation.
CONTINUED >

In this new unanimous opinion, the court
expressly repudiated its 1916 opinion in State v.
Towessnute as ‘an example of racial injustice.’
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Towessnute argued that the state was without jurisdiction to charge him because his
right to fish in the area was unquestionably
protected by a treaty with the United States
government that preserved his right to fish
in the usual and accustomed waters of the
Yakama tribe, and to do so in the usual and
accustomed manner. While the superior
court agreed and dismissed the charges, the
Washington Supreme Court reversed and
remanded for trial. See State v. Towessnute,
89 Wash. 478 (1916).
Almost a century later, beginning in
2015, descendants of Alec Towessnute,
supported by the Washington State Office
of the Attorney General, sought relief in
state court, urging that the 1916 opinion of
the Supreme Court constituted an injustice against Towessnute and the Yakama
Nation. Recently, in State v. Towessnute,
___ Wn.2d ___ (slip op. #13083-3, April 26,
2021), the Supreme Court redesignated
its July 10, 2020, unanimous order in the
case, vacating the 1916 opinion, as a formal opinion of the court to be published
in the Washington Reports. In this new
opinion, the court expressly repudiated
its 1916 opinion as “an example of racial
injustice.” Towessnute, slip op. at 3. The
court also condemned the 1916 opinion’s
skewed analysis of the nature of treaties,
federalism, and dual sovereignty. See id. at
3-4. The court concluded: “We cannot forget our own history, and we cannot change
it. We can, however, forge a new path forward, committing to justice as we do so.”
Id. at 4.3
NOTES
1. Justice Yu also signed the majority opinion. See
Woods, majority slip op. at 22. Chief Justice
Gonzales joined in Justice Yu's concurrence,
but did not join the majority opinion. See id.;
Yu, J., concurrence slip op. at 9.
2. Justice Yu warns religious institutions that
"today's decision bars redefining every aspect
of work life as 'ministerial.'" Yu, J., concurrence
slip op. at 3. The majority opinion endorses
Justice Yu's discussion of the ministerial
exception factors as "helpful" in resolving
application of the exception. Woods majority
opinion slip op. at 20.
3. The Legislature authorized application for
this type of extraordinary relief in RCW
9.96.060(4), which allows for vacation of
sentences imposed in violation of the exercise
of a "treaty Indian fishing right," even if the
person involved is deceased.
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Section Spotlight
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BY JOSEPHINE TOWNSEND

on trial practice, brief writing,
and negotiation.

Q. What is the most valuable

Q. What advice do you have

benefit members get from
joining your Section that they
can’t get anywhere else?

for building a successful
practice in the area of law
related to your Section and
how does membership in your
Section help do that?

We are the only joint collaborative Section with prosecutors and defense counsel. You
can get both perspectives by
joining our Section. We offer
free and reduced price CLEs to
Section members. Our annual
CLE, the Criminal Justice Institute, is a wonderful, collaborative experience.

Q. What is a recent Section
accomplishment or current
project that you are excited
about?

We are putting together a joint
CLE on police reform initiatives and the effects on both
defense and prosecution after
the landmark Blake decision.1

Q. What opportunities does
your Section provide for
members who are looking for
a mentor or for somebody to
mentor?

We often get requests from
new lawyers for referrals to
more experienced lawyers in
their area that can give advice

28

Be professional. Put deposits
in the relationship banks. Have
and develop rapport with colleagues and opposing counsel—
play the long game.
Prosecutors and defense attorneys are warriors; they will
see each other in trial, in courtrooms, and in public, and they
must respect each other and
the role that they each play. It
is about justice for the individual and not just “winning.”
Whether you are a prosecutor or a defense attorney, the
way to be successful is to work
hard, be prepared, be respectful, and do the best you can for
the client or the public that you
serve, without being dismissive, disdainful, or unprepared.
Our Section exemplifies that
both sides can collaborate on
important issues that provide
relief for victims and fairness
for the accused. We do not
always agree—but we always
listen respectfully and we en-
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sure that each side is heard.
Q. In addition to membership
in your Section, what are the
best ways to stay up on the
developing law in this practice
area?

Read, read, and read—court
decisions, treatises, the Criminal Case Law Notebook by King
County Superior Court Judge
Ronald Kessler that he faithfully updates semi-annually and
distributes free of charge.2
Join professional organizations like the Washington
Association of Prosecuting
Attorneys; Washington Defender Association; Washington Association of Criminal
Defense Lawyers; your local
bar association; and, of course,
our Section. Attend the Crim-

inal Justice Institute, or better
yet, volunteer to teach a class.
Talk to colleagues and watch
their trials.
Order the trials from the
local courts3 and watch experienced lawyers and how they
perform. Become a mentor if
you are an experienced lawyer
and ask for help if you are a
new lawyer. So many times we
see new lawyers just thrown
into the thick of it, without
guidance or experience. If you
see it, help them! It does not
matter that they do not work
with you, or for you—they want
to succeed, just like you do.
We can make them love the
profession the way we do if we
just lend them our experience
and our friendship!
NOTE
1. See “From the Spindle” on page
24 for a summary of Blake.
2. www.caselawnotebook.com.
3. Contact the county superior
court administrator's office for
information on ordering recorded
hearings or trials.

Josephine Townsend is the owner of Townsend Law,
PLLC. Her experience includes being an administrative
law judge, guardian ad litem, and active trial litigator in
criminal and civil cases. She is a former prosecutor for
the city of Vancouver with over 20 years of supervisory
experience including the oversight of criminal attorneys
assigned to a heavy trial caseload. She retired from the New York State
Police with 20 years of service and has exercised command and control of
police officers during critical incidents including service at ground zero on
9/11. She is an adjunct professor for Warner Pacific College and a veteran
of foreign war, having served her country in the war in Bosnia. Townsend
is also a volunteer lawyer in veterans’ cases. She can be reached at Josie@
jctownsend.com.
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Criminal Law
Section

The Section membership year
is Jan. 1 - Dec. 31. For more
information and to join the
Criminal Law Section, or any
other Section, visit https://
wsba.org/legal-community/
sections/sections.
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NEWS

UPDATE
FROM
OLYMPIA

An overview of the Legislature’s 2021 session

BY RALPH W. FLICK

The Washington State Legislature adjourned its 2021 session on April 25.
In all, the Legislature passed 335 bills—including a new state budget, a
tax on capital gains, a cap-and-trade carbon emissions regulatory system,
and a low carbon fuel standard—some of which were of particular
interest to the WSBA, its sections, and its members. All of the bills
summarized below have been signed into law by Gov. Jay Inslee.

• SENATE BILL (SB) 5005 – Concerning Business Corporations. Originating from the Corporate Act Revisions Committee
of the Business Law Section, this bill contains new provisions for
notice by electronic transmission to shareholders and directors
of business corporations.
• SB 5034 – Concerning Nonprofit Corporations. Originating
from the Nonprofit Corporations Committee of the Business
Law Section, this bill provides a comprehensive modernization
of the Washington Nonprofit Corporations Act (WNCA), which
has not been significantly updated since 1967. Some of the many
changes to the WNCA are: a more efficient process for electronic transmissions; comprehensive rules governing members and
directors; updates to record keeping and filing requirements;
protection of charitable assets; and addressing the authority of
the attorney general to investigate and intervene to protect charitable assets.
30
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LEARN MORE
To find the full
text of any of the
bills mentioned in
this article, visit
https://app.leg.
wa.gov/billinfo/.

Photo by Washington State Legislative Support Services

WSBA-REQUEST LEGISLATION

LEGISLATION OF INTEREST
TO WSBA SECTIONS
In addition to legislation that is requested
by the WSBA, the WSBA Legislative Affairs
team monitors and takes appropriate action
on legislative proposals significant to the
practice of law and the administration of
justice. WSBA sections regularly track and
review bills during the legislative session.
The following is a summary of bills of interest to the sections.
POLICE ACCOUNTABILITY & JUSTICE

• Police Tactics and Equipment. Among
several policing reform bills in this session, House Bill (HB) 1054 bans police use of chokeholds, neck restraints,
no-knock warrants, and some military
equipment. The bill as passed does not
ban use of tear gas (a ban that was included in original versions of the legislation); however, the final version places
restrictions on its use. HB 1310 revised
the standard for use of deadly force to
account for the context of a situation, allowing such force only during situations
that include an imminent threat of serious physical injury or death.1

Illustrations ©Getty / MicrStockHub

• Peace and Correction Officer Accountability. SB 5051 overhauls the state’s laws
regarding the decertification of police
and corrections officers. The law expands
the list of reasons for which an officer
may lose certification and expands the
state’s power to investigate police misconduct or revoke or suspend an officer’s
license.2
• Felony Voting Rights. HB 1078 restores
voter eligibility for all nonincarcerated
parolees as well as those convicted of a
felony in courts outside of Washington.
The bill also requires notification to felons of their voter rights upon release
from confinement. Washington is the
20th state to restore voting rights to released felons; this legislation is expected to restore rights to approximately
20,000 people across the state.3
• Private Detention Facilities. HB 1090
bans privately operated detention centers in Washington; however, existing
CONTINUED >
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CONTINUED >

facilities will remain in place until their
contracts expire. This bill is expected to
result in the closure of the Northwest
Detention Center, a privately operated
detention center for Immigration and
Customs Enforcement; however, the
private contract for that facility does not
expire until 2025 and some immigrant
rights groups are calling for an earlier
closure.4
• Behavioral Health and the Justice
System. SB 5476 responds to the Washington Supreme Court decision in State
v. Blake (see page 24 for more on this
decision), which invalidated the existing
criminal drug possession law. SB 5476
reestablishes criminal penalties for drug
possession while also requiring diversion programs, and funding, for behavioral health prevention, treatment, and
related services.
CLIMATE

• Greenhouse Gas Emissions. HB 1091
requires the Department of Ecology
to implement a clean fuel standard by
2023, joining Oregon, California, and
British Columbia in limiting the aggregate greenhouse gas emission in the
state to below-2017 levels by 2035.5
• Climate Commitment. SB 5126 sets a
goal of zero carbon emissions by 2050 by
implementing a “cap and invest” system

Ralph W. Flick is a 1994
graduate of Loyola Law School
in Los Angeles and—after a
more than 20-year corporate
transactional career as an
in-house lawyer, at a large law
firm, and as a solo practitioner—he is now a
professor at Pacific Lutheran University, where
he teaches business law and human resources.
He can be reached at flickrw@plu.edu.
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that caps carbon emissions and invests
in new infrastructure to reduce carbon
emissions in certain industries such as
transit, agriculture, forestry, and shipbuilding.6
HOUSING

• Home Foreclosure. Resources available from the state for the mediation,
reporting, and payment provisions of
the Foreclosure Fairness Act are tied
to the number of trustees’ sales in the
preceding year. As a result of the federal
COVID-19 foreclosure moratorium, the
number of trustees’ sales in 2020 was
reduced; HB 1108 puts into place a temporary stopgap remedy to ensure that
funding and assistance programs for
homeowners facing foreclosure are not
lost as a result of the temporary reduction in trustees’ sales stemming from
the federal moratorium.
TAXES

• Working Families Tax Exemption and
Capital Gains Tax. HB 1297 funds the
Working Families Tax Exemption program that was created in 2008 but never funded, while SB 5096 will impose
a 7 percent excise tax on capital gain
earnings of more than $250,000 on the
sale of certain long-term assets, such as
stocks and bonds, but excluding retirement accounts, real estate, farms, forestry, and certain owner-operated small
businesses.7
ESTATE PLANNING

• Trusts and Estates. SB 5132 creates the
Uniform Electronic Wills Act, which allows the creation of valid digital wills;
the Uniform Fiduciary Income and
Principal Act, which adjusts the allocation of receipts of a trust among the
beneficiaries and applies also to trusts
that are converted to unitrusts; and the
Uniform Powers of Appointment Act,
which provides for the exercise of powers of appointment and distribution of
property.
EMPLOYMENT

• Long-Term Care Insurance. HB 1323
created the Long-Term Care Act, the first
of its kind in the United States, which establishes a mandatory payroll tax of 0.58

percent to fund long-term care needs;
however, those with private long-term
care insurance plans will be provided a
one-time opt-out opportunity.8
CHILD DEVELOPMENT & CUSTODY

• Early Childhood Development. SB
5237, the Fair Start for Kids Act, caps
copayments and provides financial aid
for child care and provides more access
to grants and other funding for day care
providers. The new capital gains excise
tax (SB 5096, discussed under Taxes)
will fund most of these programs.9
• Foreign Child Custody Disputes. HB
1042 requires Washington courts involved in foreign child custody disputes
to consider the foreign country’s human-rights record before making a decision on whether to enforce a child custody decree pursuant to the Uniform Child
Custody Jurisdiction and Enforcement
Act (UCCJEA). Specifically, the bill requires the courts to consider whether
the foreign jurisdiction at issue imposes
the death penalty for the practice of religion, expression of political beliefs, or
sexual orientation.10
CIVIL PROTECTION ORDERS

• HB 1320 consolidates and amends
laws regarding civil protection orders
in Washington state to increase safety
for victims of domestic violence, sexual assault, stalking, abuse of vulnerable
adults, unlawful harassment, and threats
of gun violence.
NOTES
1. O’Sullivan, Joseph, “Washington legislature bans
police chokeholds and neck restraints and sets
limits on tear gas and use of force,” The Seattle
Times, April 23, 2021. www.seattletimes.com/
seattle-news/politics/washington-legislaturebans-police-chokeholds-neck-restraints-andsets-limits-on-tear-gas-and-use-of-force/.
2. Richer, Mike, “Washington Senate approves
police accountability bill,” KIRO7 News, Feb. 27,
2021. www.kiro7.com/news/local/washingtonsenate-approves-police-accountability-bill/2BV
ADWDLOJEMXK7BA2YQZZR4UA/.
3. Williams, Jordan, “Inslee signs bill restoring
voting rights to parolees in Washington state,”
The Hill, April 8, 2021. https://thehill.com/
homenews/state-watch/547142-inslee-signsbill-restoring-voting-rights-to-parolees-inwashington.

4. Withycombe, Claire and Lugo, Dianne,
“Caravan from Salem brings message of
hope to detainee mothers,” Statesman
Journal, May 8, 2021. www.statesmanjournal.
com/story/news/politics/2021/05/08/
salem-caravan-message-hope-detaineeimmigration-mothers-day-northwest-iceprocessing-center/5004403001/. See also
Detention Watch Network, “Bill signed into
law in Washington State will phase out
private prisons. Group call for immediate
closure of the notorious Northwest
Detention Center,” April 15, 2021. www.
detentionwatchnetwork.org/pressroom/
releases/2021/bill-signed-law-washingtonstate-will-phase-out-private-prisons-groupscall.
5. Voegele, Erin, “Washington legislature
passes CFS bill, delivers bill to governor,”
Biomass Magazine, April 26, 2021. http://
biomassmagazine.com/articles/17933/
washington-legislature-passes-cfs-billdelivers-bill-to-governor. See also Flatt,
Courtney, “Washington Joins Oregon,
California, British Columbia in Passing LowCarbon Fuel Standard,” April 27, 2021. www.
kuow.org/stories/washington-joins-oregoncalifornia-british-columbia-in-passing-lowcarbon-fuel-standard.
6. O’Sullivan, Joseph, “Washington Legislature
approves caps on carbon pollution and
greenhouse gas emissions, giving big win
to Inslee, environmentalists,” The Seattle
Times, April 24, 2021. www.seattletimes.
com/seattle-news/politics/washingtonlegislature-passes-carbon-pricing-billgiving-big-win-to-inslee-environmentalists/.
See also Clean and Prosperous Washington,
“Historic Climate Bill Passes Washington
State Legislature: State on Path to Becoming
Net Zero Carbon by 2050,” PR Newswire,
April 24, 2021. www.prnewswire.com/
news-releases/historic-climate-bill-passeswashington-state-legislature-301276337.
html.
7. Cornfield, Jerry, “New laws will tax the
rich, offer aid to low-income workers,” The
Everett Daily Herald, May 5, 2021. www.
heraldnet.com/news/new-laws-will-tax-therich-offer-aid-to-low-income-workers/.
8. Coldstream Wealth Management, “What You
Need to Know About the New Washington
State Long-Term Care Act,” April 26, 2021.
9. Ray, Amanda, “Opinion: Fair Start for
Kids Act is just that – a start,” Yakima
Herald-Republic, May 11, 2021. www.
yakimaherald.com/opinion/editorials/
opinion-fair-start-for-kids-act-is-just-that---a-start/article_7ef57423-22e5-5ed7-a67d48bd5fa6c3ee.html.
10. Bostock, Bill, “How an American woman lost
a bitter custody battle with her Saudi ex
and fled the kingdom to save her daughter,”
Insider, May 2, 2021. www.insider.com/
bethany-vierra-american-trapped-saudiarabia-escape-2021-4.
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Buy the
Book
» A FEW MUST-ADD TITLES
FOR YOUR BOOKSHELF

How to Be
an Antiracist
By Ibram X. Kendi
Dr. Kendi’s book is
engaging, deeply researched, historically
based, but not “academic.” It is jargon-free,
first-person, autobiographical, candid, even
confessional: He says he was “a believer more than a thinker” in college. And
though his last book, Stamped from the
Beginning, won the National Book Award,
and he is the Director of the Antiracist
Research Center at Boston University, he
claims he’s not “an intellectual.” Yet his
ideas are formidable. Policy is the core of
this book. The socially constructed—and
biologically nonexistent—category of
“race,”and its progeny, “Black” and “white,”
were built and perpetuated through racist
policies. Chief among the policymakers,
though he doesn’t say this explicitly, were
judges, legislators, and administrators.
These policymakers—historically, white
men—propagated racist policies in the
economic interests of their class. To be
an antiracist, Dr. Kendi advises, one must
work to disempower those policymakers
and work to empower antiracist policies,
those designed to reduce racial inequity.
— Reviewed by Marc Lampson
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Whale Day: And
Other Poems
By Billy Collins
You should read any book by Billy Collins.
This one is his 12th. Collins recently
turned 80, so some of these poems nod at
mortality, but not morbidly. His poems often invite you in with
a commonplace event, one you’ve both had, like walking your
dogs, or neither has had, like seeing a church mouse. But then
the poem takes an unexpected turn, and you happily go along
to land in a place you’ve never been before. And the traveling
metaphor is apt because the poems mention Dublin, or Florida,
or Paris, or Southern California—yet the places he really takes
you to are not on the map, but some place funny, or insightful, or
delightful. He’s reputed to be “America’s most popular poet,” or
worse, “accessible,” which is a shame because that means many
lit majors (let’s raise our hands) are therefore likely to poohpooh him. Don’t make that mistake. — Reviewed by Marc Lampson

Devolution: A
Firsthand Account
of the Rainier
Sasquatch Massacre
By Max Brooks

SIDEBAR

QUICK
TAKES
»

Make the Rules or
Your Rivals Will
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By G. Richard Shell
Although it was published in 2004, this
is a must-read for any corporate counsel
and even more so for corporate managers. This is not a typical book for lawyers; rather, Shell uses
concepts found in the management discipline (for example,
Porter’s Five Forces) to analyze legal strategy. The thesis of
the book, as its title suggests, is that if business interests are
not engaged in the making of the statutes and regulations that
define markets, competitors in those markets will be more than
happy to define and manipulate markets themselves, outside
of the law. The book is well written and filled with interesting
stories and case studies of companies that have benefited, or
suffered from, particular legal strategies. The business law
class in business schools is often like an introductory version
of a traditional law school class; however, this book looks at
the law through the lens of management and it is therefore
essential reading for business students as well as corporate
managers who must make risk decisions—and the lawyers who
advise them. Written before the Great Recession, the lessons in
the book are as relevant as ever more than 10 years later.
— Reviewed by Ralph Flick

Ship of Gold in
the Deep Blue
Sea
By Gary Kinder
— Alex Tuttle

The Book of
Longings
By Sue Monk Kidd
— Mary Carter

The Power
Broker
By Robert Caro
— Hon. Sean P.
O’Donnell

The Song of
Achilles

Max Brooks, author of World War Z,
has created another great summer read
in Devolution: A Firsthand Account of
the Rainier Sasquatch Massacre. This
time Brooks narrows his focus to the
recently constructed (fictional) village
of Greenloop, near Mt. Rainier. With six
homes, common house, only one road
in, and helipad, Greenloop was built to
be both eco-friendly and remote—the
founder having decided that the best
connectivity to the outside world would
be ground-wired rather than satellite. Big
mistake! The novel features a Mt. Rainier
eruption with all its destructive force, 11
well-developed, nature-loving characters
trying to do good before simply trying to
survive, and Sasquatches galore. What
is not to love? All the village residents
are either dead or missing, so Brooks is
tasked with organizing what evidence is
available, including the journal of resident
Kate Holland, to try to answer, “What
happened?” He masterfully reconstructs
the scientific account, the horrific tale,
and the brave saga of survival that may
cause you to rethink your previous benign
view of the Sasquatch. — Reviewed by
Charles W. Bates

By Madeline Miller

The Vanishing
Half
By Brit Bennett

MORE REVIEWS >

— Shreya Ley
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Art Law in a
Nutshell (6th ed.)
By Leonard DuBoff, Christy King,
and Michael Murray
There are some books that people who work in the many fields
of the arts and humanities—artists, writers, museum directors and trustees, collectors, auctioneers—and the attorneys
and consultants who advise them must have at their elbows.
Art Law in a Nutshell is such a book. The sixth edition of this
invaluable work from West Academic Publishing is filled with
advice, instructions, examples, and, yes, wisdom. The topics
covered in the book include international art, war, investments,
auctions, contracts, authentication, insurance, collecting,
taxation, support, the work of artists, copyright and trademark,
moral and economic rights, freedom of expression, museums,
and publicity. These are many of the areas with which people
creating and managing art—and those advising them—must
be familiar—at the risk of losing their work, money, rights, and
reputations. Therein rests the great value of this small-but-essential book. — Reviewed by Chet Orloff

Helena Star: An Epic Adventure Through the
Murky Underworld of International Drug Smuggling
BY STEWART RILEY
In 1978, a ship called the Helena Star was captured off the Washington
coast carrying 37 tons of marijuana with a street value of about $74
million. Another vessel was also seized, a 61-foot sailboat named the Joli,
owned by freestyle skier Mike Lund. The story didn’t end there, however.
It continued for decades after the seizure—to Lund’s arrest in 2001 to the
sinking of the Helena Star in Tacoma in 2013. Stewart Riley, who represented the Helena Star ship captain, writes from his insider’s perspective
about this years-long saga involving the Colombian-American drug cartel,
smuggling, money laundering, suspicious deaths, and courtroom battles.

Taxation of Damage Awards and Settlement Payments
BY ROBERT W. WOOD
Wood’s treatise has long been the go-to guide for tax issues surrounding
settlement and recovery. This 2021 fifth edition expands on subjects and
strategies critical to plaintiffs and defendants. Readers will find guidance
on compliance, and more importantly, paths to increase plaintiffs’ after-tax
recoveries and decrease defendants’ after-tax costs. It also brings us up to
date on analysis and approaches necessitated by recent decisions by the
IRS, federal courts, and Congress. If you regularly work in the litigation context, this book belongs in your library. — Reviewed by Jeremy Babener

Green Crimes and International Criminal Law
EDITED BY REGINA M. PAULOSE

The Art of Logic in
an Illogical World
By Eugenia Cheng
At a time when many arguments take
place over social media and all of them
are terrible, I can’t say that reading this
book will help you win more arguments. However, it will provide a fascinating breakdown of
logic and reasoning through the cold, calculated perspective
of a mathematician. Even so, Cheng stresses the importance
emotion plays in how we deliver and receive arguments.
While the book may not make you a skilled public debater, you will almost certainly walk away from it with a new
perspective on human thinking, the intersection of abstract
reasoning with emotional argument, and maybe even how
to deconstruct and evaluate your most deeply held beliefs. —
Reviewed by Colin Rigley
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This book is all about crimes against the environment—crimes that not only
impact wildlife and ecosystems, but humans as well. The authors discuss
whether or not green crimes can fit into existing international criminal law
frameworks and explore green crimes in the contexts of different parts of
the world. Chapter topics include hydropower and crimes against humanity,
environmental harm in conflicts in Africa, the Dakota Access Pipeline, the
International Court for the Environment, and protecting against environmental damages in outer space. The book is recommended to academics and
practicing lawyers interested in in expanding their ways of thinking about
practice within the environmental or criminal law arenas.

Legal Heroes in the Trump Era: Be Inspired.
Expand Your Impact. Change the World.
BY TAHMINA WATSON
This book tells the stories of 14 “legal heroes” who, during Donald Trump’s
presidency, took action in innovative and inspiring ways, from advocating for
asylum seekers to defending environmental protections. The chapters feature attorneys including Bob Ferguson (Washington Attorney General), Traci
Feit Love (president and executive director of Lawyers for Good Government), Michele Storms (executive director of the Washington chapter of the
ACLU), Aneelah Afzali (executive director of the American Muslim Empowerment Network at the Muslim Association of Puget Sound), Matt Adams (legal
director at Northwest Immigrant Rights Project), Takao Yamada (co-founder
of the Washington Immigrant Defense Network), and others.
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When Is
an Appeal
Appealing?
Counseling clients on whether to file
an appeal in Washington
BY PHILIP TALMADGE

A client’s decision whether to appeal an adverse trial court civil decision is fraught with
ethical, legal, and practical considerations,
and the attorney counseling the client about
a prospective appeal must be aware of all of
them. This article is designed to provide a
short checklist to assist counsel in thinking
about the appropriate questions attendant
upon a Washington state court civil appeal.
It also provides some informal statistical
analysis of success rates on appeal in the
Court of Appeals and Supreme Court.
ETHICAL CONSIDERATIONS

Appeals are different from trial work, and
both are different from offering transactional assistance to a client. There are special procedural rules that apply in the appellate setting.
Foremost among the ethical rules that
pertain to appellate representation is RPC
1.1, requiring lawyer competence:
A lawyer shall provide competent
representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and
preparation reasonably necessary for
the representation.
38
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Comment [1] to that rule is particularly
apt:
In determining whether a lawyer
employs the requisite knowledge
and skill in a particular matter,
relevant factors include the relative
complexity and specialized nature
of the matter, the lawyer’s general
experience, the lawyer’s training and
experience in the field in question,
the preparation and study the lawyer
is able to give the matter and whether it is feasible to refer the matter to,
or associate or consult with, a lawyer
of established competence in the
field in question. In many instances,

Philip Talmadge specializes
in appellate practice. He
served on the Washington
Supreme Court from 1995 to
2001. The assistance of Sarah
Yelle, presently a student at
the University of Washington School of Law,
and Matt Albers of Talmadge/Fitzpatrick was
invaluable on the analysis of the AOC data on
appellate cases.

the required proficiency is that of
a general practitioner. Expertise
in a particular field of law may be
required in some circumstances.
Competent transactional attorneys or
trial lawyers should not assume that they
are competent appellate advocates. I have
seen far too many briefs and arguments by
otherwise competent lawyers fail because
they lack expertise in appellate procedure
or in the proper presentation of issues to
an appellate court. Examples like jury arguments to appellate courts, briefs that
read like law review articles, or briefs that
present far too many issues come readily to
mind.
A consultation with counsel who focus
their practices on appellate work can give
both the client and trial counsel a fresh perspective on the issues in the case—a very
worthwhile service before a client embarks
on an appeal.
And after that consultation with appellate counsel (to whom the client is often referred by trial counsel), if the client decides
to retain that appellate counsel to handle
the appeal, a second ethical issue can arise.
Appellate counsel’s duty on appeal is, of
course, to the client, as opposed to any duty
to the referring trial lawyer. What happens
if, in preparing the appeal, it becomes clear
that trial counsel committed malpractice?
Does appellate counsel have a responsibility to advise the client? RPC 2.1 relating to
counsel’s duty to render candid advice to
the client would suggest they do. Counsel
has a duty under RPC 1.4 to communicate
with the client regarding the representation. Arguably, as a component of that duty,
appellate counsel, not responsible for the
malpractice, must inform the client if the
lawyer responsible for the malpractice has
not done so because it is plainly a material
development in the client’s case affecting
any appeal and any potentially related settlement discussions.
Appellate counsel may choose to confine their representation to appellate issues
only, and to thereby avoid participation in
such ongoing matters as settlement discussions or related cases, but the imperatives
of RPC 1.2 then come into play, including
the client’s informed consent. RPC 1.2(c).
RPC 1.2 requires any limitation on representation to be reasonable under the cir-
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cumstances. While compliance with RPC
1.2 ensures that any limitation of the representation cannot later be second guessed, it
is unlikely that appellate counsel can avoid
obligations under RPC 1.1, 1.4, and 2.1 by invoking RPC 1.2.
A third consideration is an attorney’s
ethical obligation to present only meritorious arguments to a court. RPC 3.1. Appellate
counsel must carefully assess the issues the
client hopes to present in light of RAP 18.7
and 18.9(a). The client can be sanctioned for
filing a frivolous appeal.1
LEGAL CONSIDERATIONS

An array of factors enters into the analysis of whether a case is an appropriate one

for appellate review. These factors are described in considerable detail in the WSBA’s
Appellate Practice Deskbook (4th ed. 2016),
chapter 3, Counseling Clients on Appeal.
What follows here is a quick checklist of
some critical questions to be answered by
counsel in assessing the viability of an appeal:
• Does the case involve a final judgment or an interlocutory order?
Washington law has long disfavored
interlocutory review.2
• Was the case decided on motion or

after a trial? In general, reversals
are more likely in cases resolved by
motion.
• What was the burden of proof on
the issue? Where, for example, the
burden of proof in the trial setting is
high, an appellate court’s analysis of
whether substantial evidence supports trial court findings is altered
accordingly.3
• What is the standard of review
pertaining to the issue? Appellate
CONTINUED >
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courts afford differing degrees of
deference to trial court decisions,
from the most deferential (abuse of
discretion) to the least deferential
(de novo review).
Counsel contemplating an appeal on
behalf of a client must analyze these factors carefully to make sure the appeal is
worthwhile. Moreover, while an appeal
may be worthwhile on an issue or two, it
may not be worthwhile on every error the
lawyer thinks the judge committed. Nothing sinks an appeal faster than presentation
of too many issues. Not only does that prevent the careful, detailed treatment of the
most worthy issues (given the word limits
on briefs in the appellate rules), it is a clear
signal to the appellate court that counsel
has not bothered to focus on the most significant issues, forcing the court to waste its
time on chaff.4 Good appellate counsel earn
their reputations by being able to separate
the most meritorious issues from the others
and focusing their appeals accordingly.
PRACTICAL CONSIDERATIONS

Early on in the relationship between appellate counsel and the client, appellate counsel must educate the client by answering
certain very practical questions:
• How does the appellate process
work?
• How long will it take for the appeal?
• How much will the appeal cost?
• What happens if the appeal is won?
• Will the case impact other cases in
which the client is interested?
• Is the client able to withstand the
emotional toll of an appeal?
Clients who have gone through the trial process do not always understand the
appeal process. They are often unaware
that an appellate court will have three or
nine judges, there will be no jury, new evidence is usually not allowed on appeal,
the only appearance before the judges for
argument may be as short as 10 to 20 minutes per side, and, if they win, further proceedings may take place before the judge
40
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that ruled against them in the first place.
Counsel should explain the appellate process to clients and also explore alternatives
to appeal like post-judgment motions in the
trial court and mediation on appeal, where
appropriate.
With regard to the duration of any appeal, and given the long-term impacts of
delays caused by the COVID-19 pandemic,
it is safe to say that it will require roughly
15 to 18 months from the time the notice of
appeal is filed to the time of a written decision in any of the divisions of the Court
of Appeals. The time varies based on the
complexity of the record, extensions granted on briefing deadlines, and the time taken by the panel to prepare an opinion. The
time for appellate review may be further
extended if a petition for review to the
Washington Supreme Court is filed; that
court usually takes four to five months to

Any lawyer who
asserts that the
client will assuredly
win, or who quotes a
percentage chance of
winning, is a fool.

decide whether to grant review. It may then
take an additional 12 to 18 months for the
Supreme Court to receive supplemental
briefing, schedule and hear argument, and
file its decision.
The expense of an appeal can be significant, and clients need to know upfront what
costs and fees they face. Clients will have to
pay for the record on appeal—the trial court
pleadings (Clerk’s Papers) and the court reporter’s transcript (Report of Proceedings)—
to be submitted to the appellate court. These
can be expensive. The client will need to
pay your fees, and it’s advisable to be clear
how much those are likely to be. If the client
wants to stay enforcement of a judgment, the
client must post supersedeas, a bond, or other form of financial security. That cost, too,
is considerable. RAP 8.1(c). Not to be over-

looked is the fact that the client will necessarily bear the other side’s appellate attorney
fees if their opponent was awarded attorney
fees at trial, RAP 18.1(a), and perhaps additional attorney fees and expenses upon remand to the trial court. It is far better for the
client to be aware of these expenses before
an appeal is taken than to be surprised by
them as the appeal unfolds.
STATISTICAL CONSIDERATIONS

Perhaps the most frequent question posed by
a client to appellate counsel is: “What are my
chances on appeal?” Any lawyer who asserts
that the client will assuredly win, or who
quotes a percentage chance of winning, is a
fool. Such precision is belied by the reality of
the appellate process and the surprises appellate judges often throw our way.
However, it is possible to state certain
global, statistical chances of success. With
regard to motions for discretionary review, an older Supreme Court case—In re
Grove, 127 Wn.2d 221, 235-36, 897 P.2d 1252
(1995)—noted that less than 10 percent of
such motions were granted in the Court of
Appeals. I have no reason to believe that
those odds have changed dramatically one
way or the other in recent years.
With regard to appeals generally, there
is no recent published data on an appellant’s odds. Historically, the chances of an
appellant securing reversal of all or a part
of a trial court judgment were about 1 in 3. I
wanted to test that understanding. My staff
obtained data from the Administrative Office of the Courts and conducted an informal study of 2017 case results. We learned
that with regard to the Court of Appeals,
Division I affirmed in 74.4 percent of its
civil cases that year, Division II affirmed in
60.9 percent, and Division III affirmed in
73.5 percent. These numbers are necessarily rough and do not take into consideration
the cases dismissed on appeal. Nor do they
reflect that in some of the cases where a full
affirmance did not occur, some aspects of
the trial court decision may have been affirmed. But the information is pretty clear
on one point—appeals are not slam dunks
for civil appellants.
As to the Supreme Court in 2017, of the
611 cases (304 civil, 307 criminal), 54 involved direct review and 557 involved petitions for review (PFRs). As to the PFRs,
482 were denied, 68 granted (14 percent),

and seven dismissed. Of the 68 PFRs granted, reversals occurred in 34 (50 percent),
32 were dismissed, and two were remanded. Out of the 557 overall PFRs, 251 were
civil; 38 were granted, 209 were denied
(15 percent), and four were dismissed. Of
the 38 PFRs where review was granted, 13
affirmed the Court of Appeals, 23 reversed
the Court of Appeals (60 percent), and two
were remanded.5 It’s tough to get to the
Supreme Court, but petitioners fare pretty
well there if review is granted.
A client needs to appreciate that even
if the appeal is successful, it is rare that an
appellate court awards judgment to a party. Instead, it is far more common for the
appellate court to reverse an order of dismissal or summary judgment, allowing the
case to go forward, or to order a new trial.
Critically, the client needs to know that this
will often mean that the same judge who
committed reversible error will be handling
the case on remand.
There are instances where an appeal
may have implications for the client in other cases. A decision in Washington may be
cited for or against the client in similar litigation elsewhere. This is particularly important for institutional clients engaged in
extensive litigation. Counsel should explore
this impact carefully with the client.
Finally, an important consideration for
many clients is the emotional toll of continuing with a lengthy appeal and potential
additional trial court proceedings on remand. Some clients simply cannot tolerate
the protracted litigation process, and appellate counsel must assess that tolerance.
NOTES
1. Streater v. White, 26 Wn. App. 430, 613 P.2d
187, review denied, 94 Wn.2d 1014 (1980); Philip
Talmadge, et al., “When Counsel Screws Up:
The Imposition and Calculation of Attorney
Fees as Sanctions,” 33 Seattle U.L. Rev. 437,
451-53 (2010).
2. Maybury v. City of Seattle, 53 Wn.2d 716, 721,
336 P.2d 878 (1959).
3. In re Disciplinary Proceedings Against Marshall,
160 Wn.2d 317, 330, 157 P.3d 859 (2007) (“Our
substantial evidence review should…take into
account the clear preponderance burden of
proof.”)
4. United States v. Dunkel, 927 F.2d 955, 956 (7th
Cir. 1991) (“Judges are not like pigs hunting for
truffles buried in briefs.”).
5. My firm has filed 105 PFRs since 2001; review
has been granted in 22 (20.9 percent).
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How Pierce County
lawyers reimagined
their role as
community allies in
the movement for
systemic change
BY ANDREA S. JARMON

Photo courtesy of Daniel Villa

It would be the video that touched the
world. And for Pierce County Public Defender Dee Sonntag, it would be an emotional call to arms.
On May 25, 2020, Sonntag was among
many in the nation who watched, in pain
and disbelief, the viral recording of what
would infamously become captioned as
8:49—the public death of George Floyd. Police accountability, disproportionality, and
racial bias in the criminal justice system
were already salient areas in which Sonntag
engaged every day as a part of her work. Yet,
while watching the last moments of George
Floyd’s life, she was outraged.

“It was just the absolute disregard for
human life,” she explained. “Seeing how
those officers handled not only him but the
bystanders who were trying to render aid …
was just sickening.”
The images of George Floyd inundated media outlets. Countless businesses,
organizations, and agencies issued public
statements condemning the actions of the
officers. Even police departments and law
enforcement officials were speaking out
against what they saw and understood to
be an excessive use of force. But Sonntag
wanted to do more. She had been grappling
with how she, as a white woman, could use
her privileged status to push and encourage
others to do more than engaging in performative allyship such as posting on social
media or taking selfies at a protest. And then
Pierce County released the autopsy report
of the 33-year-old African American male,
Manuel (“Manny”) Ellis, who had died in
police custody on March 3, 2020, while in
handcuffs and being restrained by Tacoma
police officers. For Sonntag, what happened
to George Floyd was not just a national issue. It was local. It was home. It was right
here in Tacoma.
She and other colleagues immediately came together. They did not have any
concrete ideas at the time, but they had an
unwavering consensus that they were committed to doing more to help bring about
change. Initially, it was Sonntag and a few
other female lawyers in her office, mostly
white, meeting informally. Then in June,
they learned of a national day for protest
by public defenders in solidarity with Black
Lives Matter. While the group (eventually to become known as LASR—Lawyers
Against Systemic Racism) was not yet formally constructed, Sonntag and others from
her office—including public defenders Sara
Alavi, Jessica Campbell, Jennifer Freeman,
Naomi Smith, Kelsey Page, and Kelley Kavanagh—went to work sending out notices of the protest; organizing the location
of where they would march; coordinating
speakers; and, of course, gathering supplies
like masks and hand sanitizer to be responsive to COVID-19 concerns. When asked
about whether the ongoing health crisis
weighed on their decision to hold or participate in a public protest, Sonntag said the
urgency of social justice compelled them to
take action. The tragedies of George Floyd

Andrea S. Jarmon is co-chair of
the WSBA Diversity Committee
and is a former member of the
WSBA Board of Governors.
Prior to her current position,
she represented indigent
clients in criminal matters and dependency
proceedings. This self-captioned “Lawyer
Mommy” is the mother of seven! She can be
reached at andrea@jarmonlawgroup.com.

and Manny Ellis were part of a pattern of
another pandemic people of color face every day—systematic racism.
On June 4, 2020, when the Washington
Supreme Court issued a letter1 outlining
its call to action for the legal community to
“work together to eradicate racism,” Sonntag said she was ready—the letter was a
“green light.”
A few days later, on June 8, carrying
“Black Lives Matter” signs and wearing
masks, they led a group of attorneys and
other legal professionals in a march that
began at the local public defense office and
ended at the back of the County-City Building next to the Pierce County Jail. There,
in a powerful symbolic gesture of solidarity, the participants lay with their stomachs
and faces to the ground and their hands behind their backs for 8 minutes and 49 seconds. Afterward, they led the group back to
the front of the County-City Building, with
various chants of “Say his name: Manny
Ellis,” “Hands up; don’t shoot,” and “Black
Lives Matter.”
Shortly after the protest on June 8,
LASR became official. It is striking that
the group, at the time of its formation and
even now, remains primarily comprised of
white females. There are nine directors, all
of whom the organization’s bylaws say must
be elected by members. The group is exclusive to lawyers and an application is required for membership. The group wanted
to vet members to ensure that they understood the values and mission of the organization. The vetting process is not intended
to exclude but to ensure commitment to anti-racist work. Sonntag says she is hopeful
CONTINUED >
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Protesters gather outside the Tacoma
Police Headquarters in June 2020.

LASR demonstrates the powerful role of allyship, the
power of a few to build a collective, and the responsibility
that lawyers have to help build trust in their communities
and collaborate in the movement for systemic change.
that this allyship is critical to any powerful
social movement; allies beyond the community are necessary, as that “helps to diversify
the message.”
And messaging is something that was
clearly on the minds of the founding members, right down to the details of the name
LASR and the logo of the organization. Sonntag said, “We were very conscious about
what the acronym would mean and how it
would look. We wanted it to be symbolic of
our message.” The attraction to the name
was also in that it reflected their intent—to
be sharply focused on the issue of racism
and the particular role of legal professionals
in combating it. But being a lawyer wasn’t
enough. Sonntag said she and the founding members “wanted to do more than just
[their] day job. … We wanted to take an active role in changing the system.”
On June 18, 2020, after LASR had formally established itself, the group for the
first time started protesting at the Tacoma
Police Department, where members would
continue to be present every other Thursday for the next four months.
For Evans, participating was not just
44
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Dee Sonntag speaking at a
protest outside the Tacoma Police
Headquarters in July 2020.

about what else he could do as a lawyer. “As
a Black man, I have been harassed by police
more often than I can count,” he said. In an
all-too-familiar script, Evans, speaking to
the safety protocol he uses when encountering police, recited some of what he calls
his personal plan—“hands on the wheel; no
sudden movements; ask before I do anything.” Evan recognizes that as a tall Black
man with stature, he is perceived as a threat
and that perception of him does not subside
because of his professional role as a lawyer.

So it was personal for him to be a part of
LASR and what they are trying to accomplish. “I am a human first, but I am a Black
man in America,” he said.
LASR’s anti-racism work includes educating community members about their
rights and how to navigate encounters with
law enforcement. In connection with other
community organizations, the group hosted
a virtual panel entitled “Know Your Rights.”
Recently, when the city of Tacoma was
searching for a new chief of police, LASR
was invited to participate in the candidate
forum. LASR members have been a steady
presence at Tacoma City Council meetings,
asking for action in the Manny Ellis case
and demanding other police-accountability
measures. When allegations arose regarding the current Pierce County sheriff, LASR
began facilitating community meetings.
Other events have included sponsoring a
monthly book club and food drives. Sonntag
describes it as a “holistic approach.”
LASR demonstrates the powerful role of
allyship, the power of a few to build a collective, and the responsibility that lawyers
have to help build trust in their communities and collaborate in the movement for
systemic change.
NOTE
1. Find the letter at www.courts.wa.gov/content/
publicUpload/Supreme%20Court%20News/
Judiciary%20Legal%20Community%20
SIGNED%20060420.pdf.
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that membership will continue to grow and
the composition will diversify.
Speaking to the visible absence of minority members, Joseph Evans, an African
American defense attorney in the same office, said, “They were actively making efforts to recruit minority members to be in
the group and in the leadership.” He was
one of the individuals approached and has
served as an advisor. But even in the absence of minority membership, he encouraged his peers to move forward, recognizing the value of allyship. “They are allies.
They were asking how can they help … how
can they serve the cause?” Evans expressed
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Election
Rejection
How the history of voting rights informs modern elections
BY MOLLY P. MATTER
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e are in the midst of a
tumultuous and rapidly changing time for
voting rights law. In
an article published in
the February 2021 issue of Bar News, Tracy Flood and Christine Kuglin explored
voter suppression in the 2020 election and
the deep history of voter suppression in
the U.S.1 This article extends that work by
exploring the recent expansion of individual state influence over voting access and,
in particular, issues that face Washington
state.

Molly P. Matter is proprietor of
Amend Law LLC, a community
lawyering human rights and
voting rights practice. Matter
is counsel for Latinx voters in
Reyes v Chilton, a voting rights
claim filed in the U.S. District Court for the
Eastern District of Washington regarding
the racial disparity in ballot rejections
in Washington state due to a perceived
signature mismatch.

WHY DO STATES NOW HAVE GREATER
INFLUENCE OVER VOTING RIGHTS?

To fully appreciate where we are now, it is
important to know something of recent U.S.
Supreme Court voting rights decisions. In
1966, the Supreme Court upheld the federal Voting Rights Act and its central feature,
federal preclearance, the mechanism that
placed the burden of proof on the jurisdiction, rather than the victims of alleged voter suppression, to prove that voting
laws were not discriminatory. The
court opined, “Congress found
that case-by-case litigation was
inadequate to combat widespread and persistent discrimination in voting, because of the
inordinate amount of time and
energy required to overcome the
obstructionist tactics invariably encountered in these lawsuits.”2
Congress recognized then that
enforcement by the Department of
Justice would never be enough.
In Carolina v Katzenbach, the
Supreme Court prophetically
stated, “After enduring nearly
a century of systematic resistance to the Fifteenth Amendment,
Congress might well decide to shift
the advantage of time and inertia from
the perpetrators of the evil to its victims.”3
With this decision, “perpetrators of the
evil” could no longer delay justice and the
burden was no longer on the victims.
No one foresaw that half a century later, 90 percent of all voting rights lawsuits
would be brought by national civil legal aid
organizations and private attorneys (leveraging academia), not the Department of

Justice.4 A single legal institution would
never have enough resources to combat voter suppression.
After the Voting Rights Act was amended in 1982 to incorporate the impact and intent standard,5 congressional districts drastically changed. After the 1990 census, for
the first time in our nation’s (post-Reconstruction) history, states with a history of
voting discrimination created majority-minority legislative districts to comply with
the Voting Rights Act.6 This resulted in a
sea change of representation from historically excluded communities. The 1992 election was the most profound demographic
shift in our democratic republic, resulting
in a 50 percent increase in Black members
of Congress and a 35 percent increase in
Latino members.7
But democratic progress was undermined with a Supreme Court case that
allowed white voters standing to allege
they were harmed by majority-minority
districts.8 In Shaw v. Reno, the argument
by white voters in North Carolina that focusing on race (making race a predominant
factor in district lines) was in and of itself
a violation of the 14th Amendment, caught
the Court’s attention. This injury was perceived by many in the legal community as
a “phantom injury” and law review articles
runneth over on the subject.9
Then in 2013, the Supreme Court dealt
another blow to the federal Voting Rights
Act and placed the burden back on the victims by gutting its enforcement mechanism:
CONTINUED >
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Election Rejection
CONTINUED >

federal preclearance.10 Preclearance required that all local and
state jurisdictions that had a
documented history of racially
discriminatory voting practices
prove to the Department of Justice
that any proposed electoral change (e.g.,
closing of a polling site, implementation of
a voter ID law, redrawing of a district map)
was not rooted in discriminatory intent and
would not disparately impact voters of color.11 Even as it dismantled a key mechanism
protecting access to voting, the Court noted
that “voting discrimination still exists; no
one doubts that.”12
STATE ACTIONS IN A
POST-SHELBY COUNTY WORLD

Immediately after the gutting of the federal
Voting Rights Act, North Carolina’s General Assembly enacted a state law limiting
early voting, requiring voter identification,
reducing polling sites, and eliminating sites
on college campuses, in minority neighborhoods, and near churches.13 The Fourth
Circuit ruled the law was enacted with
racially discriminatory intent to suppress
Black voters because state legislators had
requested racial data on every voting provision that produced higher turnouts for
Black voters and then drafted legislation
to eliminate those very provisions.14 The
Fourth Circuit stated the discrimination
was done with “surgical precision.”15 The
opinion stated, “Indeed, neither this legislature—nor, as far as we can tell, any other
legislature in the Country—has ever done so
much, so fast, to restrict access to the franchise.”16
On March 25, 2021, Georgia enacted
similar legislation, SB202. The bill makes it
a crime to provide food and water to voters
waiting in line at polling places.17 Lawyers
Committee for Civil Rights Under Law, a
nonpartisan organization initiated by President John F. Kennedy, filed a lawsuit—
in collaboration with the NAACP, Asian
American Advancing Justice, Common
Cause, and other civil legal aid organizations—alleging Georgia’s legislation targets
minority voters.18 This legislation came on
the heels of Georgia’s influential role in the
48
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2020 presidential election, which determined which party would control the U.S.
Senate.19
Voter-suppression laws in North Carolina and Georgia were able to be enacted
due to the Shelby County decision that effectively eliminated the requirement for
states with a history of voter suppression
to prove to the Department of Justice that
their state laws would not infringe upon
the rights of voters of color. Shelby County
flipped the burden. For nearly a decade, the
burden has fallen on the victims. The late
Justice Ruth Bader Ginsburg, in her dissent
in Shelby County v Holder, wrote, “Throwing out preclearance when it has worked
and is continuing to work to stop discriminatory changes is like throwing away your
umbrella in a rainstorm because you are not
getting wet.”20
In contrast, some states have enacted
legislation to protect voting rights. In the
late 1980s, Joaquin Avila, former president
and general counsel of the Mexican American Legal Defense and Educational Fund
(MALDEF), 1996 MacArthur Fellow, and
former Seattle University School of Law
professor and director of the National Voting Rights Advocacy Initiative, began developing the legal arguments and environment to carry the nation’s first state voting
rights act: the California Voting Rights Act
(CVRA). Foreseeing that the federal Voting
Rights Act was at the mercy of the Department of Justice, which had only filed 10
percent of all voting rights cases since 1977,
and subject to the views of the majority of
the Supreme Court at the time of review,
Professor Avila realized how our most fundamental constitutional and human rights
would be guaranteed: by states themselves.
The CVRA was the blueprint for the
Washington Voting Rights Act, which

In Yakima County, voters
with Spanish surnames were
7.5 times more likely to
have their ballots rejected
for a mismatched signature
compared to non-Spanish
surnames. In Douglas
County, voters with Spanish
surnames were over 10 times
more likely to have their
ballots rejected.

passed in 2018, the same month that Professor Avila died.21 Due to the statutory
remedy of creating majority-minority single-member districts and a provision that
allowed for attorney’s fees, the CVRA transformed California’s political representation
by stopping vote dilution (i.e., the combination of majority-bloc voting and racially polarized voting) that prevented communities
of color an equal opportunity to elect a candidate of their choice. Oregon, New York,
and Colorado have followed suit in drafting
state voting rights acts.
Despite Washington state’s overall effective system of mail-in voting, our state
is not free of vote dilution and other forms
of voting practices that disparately impact
voters of color.22 Publicly accessible reports
from the Secretary of State show that voters with Spanish surnames and voters with
Asian surnames disproportionately have
their ballots rejected for having an alleged
mismatched signature.23 Mismatched signatures constituted only 29 percent of total
ballot rejections in 2019 but constituted 74
percent of ballot rejections in the general
2020 election.24
In Yakima County, voters with Spanish surnames were 7.5 times more likely to

Photo ©Getty / MicroStockHub

have their ballots rejected for a mismatched
signature compared to non-Spanish surnames.25 In Douglas County, voters with
Spanish surnames were over 10 times more
likely to have their ballots rejected.26
The issue of ballot rejection due to a
perceived mismatched signature received
national attention during the 2020 presidential election.27
Although Washington state ranks high
in electoral integrity, as demonstrated by its
successful administration of mail-in ballots
since 2011, some federal circuit courts have
ruled that mail-in ballots are at risk for voter fraud. The Fifth Circuit recently ruled
that the state’s interest in defending against
voter fraud outweighs the requirement of a
perfect signature match.28 However, upon a
careful look, the decision cites to the likelihood of fraud with mail-in ballots due to
reports of candidate campaign members
tampering with individual mailboxes and
intimidating elderly voters. Pointedly, these
alleged causes of voter fraud are due to
bad actors from candidate campaigns, not
an inherent flaw in the system of mail-in
elections itself. In fact, empirical evidence
reveals that signature comparison disenfranchised more citizens in a single Texas
general election than the number of voter fraud cases nationwide over the past 38
years.29
In Washington, legislation to effectively
track the issue has been introduced. Currently, under House Bill (HB) 1545 (passed
in 2019),30 the state is required to provide
public reconciliation reports on each county’s elections, including ballot rejection
rates. Under proposed HB 1819, introduced
in the 2019 and 2020 legislative sessions,
the state would be mandated to provide
more in-depth information regarding ballot
rejection that could then be used to effectively target voter education and outreach.
A civil rights problem can rarely be resolved by a single legal remedy. The first
step in addressing voting rights issues is
directly informing and educating the communities impacted through voter education and voting rights advocacy. During
the COVID-19 pandemic, Washington state
served as a national leader in election integrity due to its long history of successful
mail-in ballot elections. It now has the opportunity to lead on the signature mismatch
issue and, as Justice Louis Brandeis once

famously stated in New State Ice Co. v. Liebmann, “serve as a laboratory; (and) try novel
social and economic experiments.” In doing
so, Washington will become a role model
for other states.
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On Board

NEWS FROM THE BOARD OF GOVERNORS & THE WSBA

M AY 2 0 -2 1, 2 0 2 1

A Summary
of the Board of
Governors Meeting
The WSBA Board of Governors determines the
Bar’s general policies and approves its annual budget.

TO P M E E T I N G TA K E AWAYS

New WSBA leadership. Congratulations to these newly elected WSBA
leaders who will begin their terms in
October: Daniel D. Clark, current WSBA
treasurer and District 4 Governor, will
serve as president-elect; and Jordan L.
Couch will serve as the at-large young
lawyer Board member.
1

Proposed Rules for Discipline and
Incapacity: Comment now! Upon
request from the Board of Governors, the
Washington Supreme Court has extended
the comment period for proposed amendments to the rules governing the discipline
and incapacity systems for all license types.
These amendments, known as the Rules for
Discipline and Incapacity (RDI), would
replace the existing disciplinary procedural
rules with a single rule set for all licenses.
The stated goals of the amendments are to
streamline the disciplinary process by
eliminating and/or modifying certain rules
to make the process more efficient, and to
obtain more consistent decisions on
discipline matters that were not purportedly achieved through the use of volunteer
2
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hearing officers. Some of the criticisms of
the proposed amendments are about the
use of paid adjudicators, the selection of
paid adjudicators by the WSBA, and the
inability of parties to remove an assigned
adjudicator without cause. Others are
concerned that the proposed amendments
do away with the option to issue an
advisory letter or an admonition in lieu of
authorizing the filing of formal charges,
provide a respondent only 15 days to
respond to the Office of Disciplinary
Counsel’s request for authorization to file
formal charges, and increase the Office of
Disciplinary Counsel’s discretion in the
way grievances are processed in a number
of respects. These are some of the highlights of the proposed changes; there are
others as well. Members are encouraged to
read the proposed changes and to submit
comments to the Supreme Court via

MORE ONLINE
The agenda, materials, and video recording
from this Board of Governors meeting (held in
Spokane and virtually), as well as past meetings,
are online here: www.wsba.org/about-wsba/
who-we-are/board-of-governors.

supreme@courts.wa.gov. For more
information, visit www.courts.wa.gov/
court_rules/.
Equity, diversity, and inclusion
training. With acknowledgment of
the one-year anniversary of George Floyd’s
murder and recent conviction of Derek
Chauvin, President Sciuchetti recognized
the continued need for systemic equity
work. The Board discussed its ongoing
training with social equity consultant
ChrisTiana ObeySumner.
3

And the envelope, please … The
Board approved the full slate of 2021
APEX (Acknowledging Professional
Excellence) Award winners! We will reveal
the names of the award winners soon, as
well as full details of the APEX Awards
celebration in September.
4

Legal Regulatory Sandbox. The
Practice of Law Board (POLB)
presented information about its initiative
to request that the court create a Legal
Regulatory Sandbox in Washington to
evaluate and gather data about online legal
service providers and other innovative
business structures. By the time of its
meeting with the Washington Supreme
Court in July, the POLB will have a draft
plan focused on how to admit to the
sandbox—and then closely monitor—innovative legal service providers that close the
access-to-justice gap with relatively low
risk to consumers. Look for more information in the summer as the court and
Practice of Law Board continue the
discussion.
5

Budget and Audit updates. The
Board selected audit firm Clark
Nuber to perform the next five cycles of
annual audits and approved the Budget
and Audit Committee’s recommendation to
increase the WSBA restricted facilities
fund by $500,000.
6

SAVE THE DATE
The next regular meeting is July 16-17. To
subscribe to the Board Meeting Notification
list, email barleaders@wsba.org

Council on Public Defense
Matters. The Council successfully
presented for approval its guidance in
response to greatly increased public-defense caseloads due to the pandemic; that
guidance includes recommendations for
cities and counties to consider using newly
available federal funds to increase defender
resources. The Board noted that its support
of public-defense work does not preclude
other entities from coming forward with
similar requests. The Board also approved
for submission to the Supreme Court
several changes and amendments including: a new General Rule and amendments
to Standards for Indigent Defense Services,
CrR 3.1, and JuCR 9.2, concerning the
independence of public defense.
7

OT H E R B U S I N E SS

The Board also:
• Heard a report from the Board of Bar
Examiners.
• Heard a first reading of a suggested
revision to Admission and Practice
Rule (APR) 9, proposed by Washington’s law schools, to expand eligibility
to become licensed legal interns to
second-year J.D. students enrolled in
clinical law courses; the Board will
work with the law schools on potential
edits before coming back for a vote
(to send the proposal to the Supreme
Court for approval) in July.
• Supported a request from the
Committee on Professional Ethics to
withdraw a proposed amendment to
RPC 7.2 and 5.4 (to clarify that not-forprofit qualified lawyer referral service
organizations may receive a portion
of the lawyer’s fee) so the Committee
can revise the proposed amendments
consistent with recent RPC changes.
• Heard about the future of work at the
WSBA, including plans to shift to a
more remote workforce and potentially sublet portions of its downtown
office space.
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Need to Know

N E W S & I N F O R M AT I O N O F I N T E R E S T T O W S B A M E M B E R S

WSBA NEWS

Supreme Court
Rules Changes:
Malpractice Insurance
Disclosure and MCLE
On June 4, the Washington
Supreme Court adopted two
rule changes that will affect
many lawyers. The first, an
amendment to RPC 1.4—
Communication—submitted by
the WSBA, requires mandatory
disclosure to and consent from
clients if lawyers do not meet
minimum levels of malpractice
insurance coverage; the second,
an amendment to APR 11—
Mandatory Continuing Legal
Education (MCLE)—submitted
by the MCLE Board, specifies
that one of the required ethics
credits be in the category
of equity, inclusion, and bias
mitigation. The WSBA is
creating resources to help
members navigate these
new requirements; look for
more information soon. The
orders can be found at www.
courts.wa.gov/opinions/index.
cfm?fa=opinions.scorders.

Comment on
Proposed Amendments
to Discipline
Procedural Rules
By request of the WSBA Board
of Governors, the Washington
Supreme Court has extended the
comment period through July 29,
2021, for proposed amendments
to the rules governing the
discipline and incapacity systems
for all license types. Visit http://
bit.ly/proposedamendments
to learn more and provide your
feedback.

New WSBA Small Town
and Rural Committee
The WSBA Board of Governors
unanimously approved the
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WSBA CLE Summer Sale
Runs July 27 – Aug. 17
Take advantage of the last chance in 2021 to
save 50 percent on over 500 on-demand CLEs
in most major practice areas (plus ethics) in
MP3 or video format. On-demand seminars can
satisfy all your required CLE credits, and you
can access them for three years from the date
of the live seminar. Watch or listen when it’s
convenient for you. Go to www.wsbacle.org.

formation of the Small Town
and Rural (STAR) Committee to
assess, evaluate, and implement
initiatives to support and sustain
the practice of law and access
to justice in Washington's rural
communities. Visit www.wsba.
org/connect-serve/committeesboards-other-groups/smalltown-and-rural-committee. For
questions or to indicate your
interest in getting involved,
contact barleaders@wsba.org.

Access to Justice
Conference
The COVID-19 crisis revealed and
deepened existing inequalities
and a growing national
conversation about systemic
racism. To meet the demands of
this moment, the 2021 Access
to Justice Conference will
highlight the work of non-legal
community-based organizations
and provide the opportunity
for community advocates
and legal professionals to
build partnerships to advance
justice. Find more information
and register at http://
allianceforequaljustice.org/
accesstojusticeconference.
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MCLE Reporting
MCLE certification has opened
early for lawyers, LLLTs, and
LPOs in the extended 20182021 and the 2019-2021 MCLE
reporting periods. Licensed legal
professionals in these reporting
periods must earn their CLE
credits by Dec. 31, 2021, and
certify by Feb. 1, 2022. For more
information visit www.wsba.
org/mcle, or if you have any
questions, please reach out to
the MCLE team at 206-733-5987
or mcle@wsba.org.

WSBA Board Feedback
Send your feedback to the newly
created email address: board
feedback@wsba.org. Please note
that all WSBA emails are subject
to public records requests.

Receive Notice of
Upcoming Board
Meetings
Join the new Board meeting
notice subscription list to
receive WSBA Board of
Governors meeting notices
straight to your inbox! To join,
email barleaders@wsba.org or

complete the form at www.
wsba.org/about-wsba/who-weare/board-of-governors.

VOLUNTEER

Volunteer
with the Lawyer
Discipline System
Learn more about volunteering
as an adjunct disciplinary
counsel (ADC). ADCs assist
as needed in carrying out the
functions of the lawyer discipline
system pursuant to Rule 2.9 of
the Rules for Enforcement of
Lawyer Conduct. An ADC must
have been an active lawyer
or judicial member of the
WSBA for at least seven years
at the time of appointment.
Appointment is for a five-year
term. Visit www.wsba.org/adcpanel or contact theaj@wsba.
org to learn more.

Custodians Needed
The WSBA is seeking interested
lawyers as potential volunteer
custodians of files and records
to protect clients’ interests.
Visit www.wsba.org/connectserve/volunteer-opportunities/
act-as-custodian, or contact
Sandra Schilling: sandras@
wsba.org, 206-239-2118, 800945-9722, ext. 2118; or Darlene
Neumann: darlenen@wsba.org,
206-733-5923, 800-945-9722,
ext. 5923.

Volunteers Needed as
Attorney Advocates
Unique opportunity to assist
families or individuals in crisis
by serving as a volunteer
attorney advocate on the firstever national advocacy hotline.
Work from home or office at
times you choose with hotline
calls routed there. Resolution
is typically achieved in under
an hour. The nonprofit Help

HAVE SOMETHING
NEWSWORTHY TO SHARE?
Email wabarnews@wsba.org
if you have an item you would
like to place in Need to Know.

Now! Advocacy has assisted
at no fee over 8,700 clients,
mostly in Oregon, over the past
17 years. The organization is
expanding its unique services
to a national scope through
the hotline. Contact LMKahn@
HelpNowAdvocacy.org for more
information.

RESOURCES

Two Practice
Guides Available
Access ”The Law Firm Guide
to Document Retention” and
“The Law Firm Guide to Disaster
Planning and Recovery” as well
as other law firm guides and
templates at www.wsba.org/
guides.

Information for Job
Seekers and Employers
Visit the WSBA Career Center
to view or post job openings
at https://jobs.wsba.org. The
special discounted rate for
nonprofit, government, and
small-firm employers, to prevent
pricing from becoming a
barrier as the legal community
continues to navigate the
effects of the COVID-19 crisis,
has been extended through Dec.
31. Contact Mike Credit at 727494-6565, ext. 3332, or michael.
credit@communitybrands.com
for more information.

Career Consultation
Get help with your résumé,
networking tips, and more—
www.wsba.org/for-legalprofessionals/member-support/
wellness/consultation—or
email wellness@wsba.org.

Free Consultations and
Practice-Management
Assistance
The WSBA offers free resources
and education on practice

management issues. For more
information, visit www.wsba.
org/pma. You can also schedule
a free phone consultation with
a WSBA practice-management
advisor. Visit www.wsba.org/
consult to get started.

Lending Library
Due to the COVID-19-related
closure of the WSBA office, the
WSBA Lending Library is closed.
Visit www.wsba.org/library for
more information.

Free Legal
Research Tools
The WSBA offers resources and
member benefits to help you
with your research. Visit www.
wsba.org/legalresearch to learn
more and to access Casemaker
and Fastcase for free.

ETHICS

Ethics Line
Members facing ethical
dilemmas can talk with WSBA
professional responsibility
counsel for informal guidance.
Learn more at www.wsba.org/
for-legal-professionals/ethics/
ethics-line or call the Ethics Line
at 206-727-8284.

WSBA Advisory
Opinions
WSBA advisory opinions are
available online at www.wsba.
org/for-legal-professionals/
ethics/about-advisory-opinions.
For assistance, call the Ethics
Line at 206-727-8284.

WSBA MEMBER WELLNESS

Judges Need
Help Too

The Judicial Assistance and
Services Program (JASP)
provides confidential support
for judges, or those who are

COVID-19
NEWS TO KNOW
WSBA COVID-19 Resource Webpage
All WSBA resources, including member support, law firm
management, free CLEs and webinars, information about
Washington courts, opportunities to help, and resources for
the public, can be found here: www.wsba.org/COVID-19.
Court Emergency Operations & Closures
The Washington Supreme Court has published a COVID-19
response page, which is a compilation of its emergency
orders and court modifications: www.courts.wa.gov/
newsinfo/index.cfm?fa= newsinfo.COVID19.
Law Office Reopening Guide
The WSBA Coronavirus Response Task Force compiled
recommendations for how to safely reopen a law office in
Washington. Find the guide “Reopening Safely: A Guide for
Washington State Law Offices,” at www.wsba.org/docs/
reopen.

concerned about a judge.
Contact Susanna Kanther,
Psy.D., at 415-572-3803.
Visit www.wsba.org/for-legalprofessionals/member-support/
wellness/judicial-assistanceservice-program.

The ‘Unbar’ Alcoholics
Anonymous Group
The Unbar is an “open” AA
group for attorneys that has
been meeting weekly for over
25 years. Due to COVID-19,
the group is holding virtual
meetings via Zoom; contact
them at unbarwa@gmail.com.
You can also find more details
at www.wsba.org/for-legalprofessionals/member-support/
wellness/addiction-resources.

wsba.org/connect-serve/
volunteer-opportunities/mmp.

Join the New
Lawyers List Serve
This list serve is a discussion
platform for new lawyers
of the WSBA. To join,
email newmembers@wsba.org.

ALPS Attorney Match
Attorney Match is a free online
networking tool made available
through the WSBA endorsed
professional liability partner,
ALPS. Learn more at www.
wsba.org/connect-serve/
mentorship/find-your-mentor,
or email mentorlink@wsba.org.

QUICK REFERENCE

July 2021 Usury

WSBA COMMUNIT Y
NET WORKING

Sign Up for Low Bono
The Moderate Means
Program connects moderate
income clients with family,
housing, consumer law, and
unemployment cases to legal
professionals who offer reduced
fees. Find out more here: www.

The usury rate for July 2021 is
12.00%. The auction yield of the
June 7, 2021, auction of the sixmonth Treasury Bill was 0.041%.
The interest rate required by
RCW 4.56.110(3)(a) and 4.56.115
for July 2021 is 2.041%. The
interest rate required by RCW
4.56.110(3)(b) and 4.56.111 for
July 2021 is 5.25%.
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Notices

D I S C I P L I N E & O T H E R R E G U L AT O R Y N O T I C E S

THESE NOTICES OF THE IMPOSITION OF DISCIPLINARY SANCTIONS AND ACTIONS
are published pursuant to Rule 3.5(c) of the Washington Supreme Court Rules for
Enforcement of Lawyer Conduct. Active links to directory listings, RPC definitions,
and documents related to the disciplinary matter can be found by viewing the online
version of Washington State Bar News at www.wsba.org/news-events/wabarnews or
by looking up the respondent in the legal directory on the WSBA website
(www.wsba.org) and then scrolling down to “Discipline History.”

As some WSBA members share the same or similar names, please read all
disciplinary notices carefully for names, cities, and bar numbers.

Resigned in Lieu of Discipline
David A. Jakeman (WSBA No. 39332, admitted 2007) of Kennewick, resigned in lieu
of discipline, effective 4/23/2021. Jakeman
agrees that he is aware of the alleged misconduct in disciplinary counsel’s Statement
of Alleged Misconduct and rather than defend against the allegations, wishes to permanently resign from membership in the
Association. The Statement of Alleged Misconduct reflects the following violations of
the Rules of Professional Conduct: 1.3 (Diligence), 1.4 (Communication), 1.5 (Fees), 1.16
(Declining or Terminating Representation).
Jakeman’s alleged misconduct, as stated
in disciplinary counsel’s Statement of Alleged Misconduct, related to immigration
law practice. Jakeman’s alleged misconduct includes: 1) abruptly closing his law
practice, disconnecting the telephones and
emails, failing to provide clients or the public with his current contact information,
failing to deliver property to clients, failing
to promptly inform clients of deadlines and
hearings in their matters, failing to protect
client interest in their matters, and failing
to respond to client communications, thus
abandoning the practice of law without
providing for his clients’ needs, and 2) collecting and retaining legal fees from multiple clients, for work never performed.
Henry Cruz acted as disciplinary counsel. David A. Jakeman represented himself.
The online version of Washington State Bar
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News contains a link to the following document: Resignation Form of David A. Jakeman (ELC 9.3(b)).
Grover Matthew Loftin (WSBA No.
44942, admitted 2012) of Seattle, resigned
in lieu of discipline, effective 4/23/2021.
Loftin agrees that he is aware of the alleged
misconduct in disciplinary counsel’s Statement of Alleged Misconduct and rather
than defend against the allegations, wishes
to permanently resign from membership in
the Association. The Statement of Alleged
Misconduct reflects the following violations of the Rules of Professional Conduct:
1.4 (Communication), 1.5 (Fees), 7.1 (Communications Concerning a Lawyer’s Services), 8.4(c) (Dishonesty, Fraud, Deceit or
Misrepresentation).
Loftin’s alleged misconduct, as stated in
disciplinary counsel’s Statement of Alleged
Misconduct, related to his law practice primarily in the areas of estate planning and estate administration while employed at a law
firm. Loftin’s alleged misconduct includes:
1) falsely communicating to clients about
the services performed and hours billed and
by recording a false date on which the work
was completed in client invoices, 2) charging

MORE ONLINE
Access further details of the notices by
clicking the links in the online version:
www.wsba.org/news-events/wabarnews.

a fee for work not performed, and 3) logging
hours in his employer’s time management
system for time not actually spent, and by
making it appear in the time management
system, and in his own laptop, that documents had been drafted when they had not.
Henry Cruz acted as disciplinary counsel. Grover Matthew Loftin represented
himself. The online version of Washington State Bar News contains a link to the
following document: Resignation Form of
Grover Matthew Loftin (ELC 9.3(b)).

Reprimanded
Brooks Richard Siegel (WSBA No. 50766,
admitted 2016) of North Miami Beach, FL,
was reprimanded, effective 4/06/2021, by
order of the Washington Supreme Court
imposing reciprocal discipline in accordance with an order of the Supreme Court
of the State of Arizona. For more information, see https://azbar.legalserviceslink.
com/attorneys-view/BrooksRichardSiegel.
Henry Cruz acted as disciplinary counsel.
Brooks Richard Siegel represented himself.
The online version of Washington State Bar
News contains a link to the following document: The Washington Supreme Court
Order.
Al M. Treacy (WSBA No. 36602, admitted 2005) of Marysville, was reprimanded,
effective 5/05/2021, by order of the Chief
Hearing Officer. The lawyer’s conduct violated the following Rules of Professional
Conduct: 1.7 (Conflict of Interest: Current
Clients), 1.8 (Conflict of Interest: Current
Clients: Specific Rules).
In relation to his work as a prosecutor
for the City of Marysville, Treacy stipulated
to a reprimand for engaging in an intimate
relationship with a public defender who
was representing parties adverse to the city
of Marysville.
Joanne S. Abelson acted as disciplinary
counsel. Al M. Treacy represented himself.

Notice of Hearing
on Petition for
Reinstatement of
Paul Eugene Simmerly
A petition for reinstatement after
disbarment has been filed by Paul
Eugene Simmerly (WSBA No.
10719), who was admitted in 1980
and disbarred in 2012. A hearing
on Simmerly’s petition will be
conducted before the Character
and Fitness Board on Friday, September 24, 2021. Anyone wishing
to do so may file with the Character and Fitness Board a written
statement for or against reinstatement, setting forth factual matters
showing that the petition does or
does not meet the requirements
of Washington State Supreme
Court Admission and Practice Rule
(APR) 25.5(a). Except by the Character and Fitness Board’s leave, no
person other than the petitioner or
petitioner’s counsel shall be heard
orally by the Board.
Communications to the Character and Fitness Board should be
sent to Renata de Carvalho Garcia,
Counsel to the Character and Fitness Board, Washington State Bar
Association, 1325 Fourth Ave., Ste.
600, Seattle, WA 98101-2539, or to
renatag@wsba.org. This notice is
published pursuant to APR 25.4(a).

The online version of Washington State Bar
News contains links to the following documents: Order Approving Stipulation to
Reprimand; Stipulation to Reprimand; and
Notice of Reprimand.
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Announcements

Stoel Rives LLP
is pleased to announce that

Theresa Rambosek
has joined the firm’s Seattle office as Of Counsel in the
Health Care practice group.

29
SECTIONS

ADMINISTRATIVE
LAW
ALTERNATIVE
DISPUTE
RESOLUTION
ANIMAL LAW

A prominent Seattle attorney, Rambosek was
previously at CommonSpirit Health (formerly Catholic
Health Initiatives), where she was Vice President and
General Counsel for its Northwest Division covering
Washington and Oregon.
Rambosek has over 30 years of experience advising
non-profit and for-profit hospitals and healthcare
systems, physician and medical groups, insurers,
IPAs and other clients on transactions, regulatory
compliance, tax status and operational matters.
600 University St, Suite 3600, Seattle, WA 98101
206-624-0900

www.stoel.com

ANTITRUST,
CONSUMER
PROTECTION, AND
UNFAIR BUSINESS
PRACTICES
BUSINESS LAW
CANNABIS LAW
CIVIL RIGHTS LAW
CONSTRUCTION LAW
CORPORATE
COUNSEL
CREDITOR DEBTOR
RIGHTS
CRIMINAL LAW
ELDER LAW
ENVIRONMENTAL &
LAND USE LAW
FAMILY LAW
HEALTH LAW
INDIAN LAW

Do You Have an
Announcement to Make?
Let the legal community know
in the Announcement section of the

INTELLECTUAL
PROPERTY
INTERNATIONAL
PRACTICE
JUVENILE LAW

Washington State Bar News!

LABOR AND
EMPLOYMENT LAW

P L ACI NG AN AD I S E ASY

LEGAL ASSISTANCE
TO MILITARY
PERSONNEL

Contact Ronnie Jacko
at LLM Publications:
503-445-2234
ronnie@llmpubs.com

LGBT LAW
LITIGATION

CONNECT WITH OTHERS
IN YOUR AREA OF THE LAW

Join a WSBA
Section Today!
Why join a section?
Membership in one or more of the
WSBA’s sections provides a forum
for members who wish to explore
and strengthen their interest in
various areas of the law.
Who can join a section?
Any active WSBA member.
What are the benefits?
• Professional networking
• Resources and referrals
• Leadership opportunities
• Being “in the know”
• Advancing your career
• Effecting change in your practice area
• Skill development in involvement with
programs and the legislative process
• Sense of community among your peers
Is there a section that meets my
interests? With 29 practice sections,
you'll find at least one that aligns with
your practice area and/or interests.
What is the membership year?
Oct. 1 to Sept. 30.
What about law students?
Law students can join any section
for $18.75.
What about new attorneys?
Newly admitted attorneys can join one
section for free during their first year.
It’s easy to join online!
Learn more about any section at
www.wsba.org/legal-community/
sections.

LOW BONO
REAL PROPERTY,
PROBATE AND TRUST

Questions? Contact sections@wsba.org.

SENIOR LAWYERS
SOLO AND SMALL
PRACTICE
TAXATION
WORLD PEACE
THROUGH LAW

JULY/AUG. 2021 |

Washington State Bar News

57

Professionals

TRADEMARK
COPYRIGHT
& PATENT
SEARCHES
Experienced Washington office for
attorneys worldwide
FEDERAL SERVICES
& RESEARCH

Attorney-directed projects at all
federal agencies in Washington,
D.C., including USDA, TTB, EPA,
Customs, FDA, INS, FCC, ICC,
SEC, USPTO, and many others.
Face-to-face meetings with Gov’t
officials, Freedom of Information
Act requests, copyright deposits,
document legalization at State Dept.
and embassies, complete trademark
copyright patent
and TTAB files.

COMPUTER
FORENSIC
• Analysis
• Incident Response

INTERNATIONAL
SEARCHING EXPERTS

Our professionals average over
25 years experience each.
FAST

Normal 2-day turnaround with 24hour and 4-hour service available.

GOVERNMENT
LIAISON
SERVICES, INC.
200 N. Glebe Rd., Ste. 321
Arlington, VA 22203
Tel: 703-524-8200
Fax: 703-525-8451
Toll Free: 1-800-642-6564

Minutes from USPTO and
Washington, D.C.
info@governmentliaison.com
www.governmentliaison.com
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Successful results in
personal injury, insurance,
family law, commercial,
and more.

• Investigations

Jason W. Anderson

• Testimony

Tel: 206-622-8020
anderson@carneylaw.com

Dr. Gordon Mitchell
The eSleuth
Ph.D. UW Electrical Engineering
CPP, CISSP, SANS GSEC & GCIH
fellow of ISSA and SPIE

FREEDOM
OF SPEECH
(See, e.g.,):

legal.enquiries20@eSleuth.com

Ground Zero v. United States Navy,
860 F.3d 1244 (9th Cir. 2017)

888-375-3884 • Future Focus, Inc
WA PI 548

Yates v. Fithian,
2010 WL 3788272 (W.D. Wash. 2010)

https://eSleuth.com

City of Seattle v. Menotti,
409 F.3d 1113 (9th Cir. 2005)

COMPREHENSIVE

U.S. Federal, State, Common Law,
and Design searches.

CIVIL APPEALS

State v. Letourneau,
100 Wn. App. 424 (2000)

LAW FIRM
BREAK-UPS
PARTNER
DEPARTURES
& EXPULSIONS
Discreet consultation and litigation of
partner withdrawals or expulsions.

Smyth & Mason, PLLC
have years of experience successfully
representing departing partners,
expelled partners, and law firms.
Operating agreements, divisions of
profits, receivables, case files and
clients; redistribution of debt and
costs.
Don’t go it alone.
Smyth & Mason, PLLC
1325 Fourth Avenue, Suite 940
Seattle, WA 98101
Tel: 206-621-7100
Fax: 206-682-3203

www.smythlaw.com

Fordyce v. Seattle,
55 F.3d 436 (9th Cir. 1995)
LIMIT v. Maleng,
874 F. Supp. 1138 (W.D. Wash. 1994)
James E. Lobsenz
701 Fifth Avenue, Suite 3600
Seattle, WA 98104
206-622-8020

lobsenz@carneylaw.com
www.carneylaw.com

IRS TAX RESOLUTION
Helping People Across Washington State
Jennifer A. Gellner, LL.M. of Gellner Law Group,
with offices in Kent and Spokane, has been
helping individuals and businesses with IRS
tax audits, penalties, and collection for over 20
years, including winning a Ninth Circuit Court
of Appeals case against the IRS and obtaining
attorney fees. If you or your clients have an
issue with the IRS and want questions answered,
consultations can be scheduled quickly by calling
425-235-5535 and 509-252-5009.

Professionals

DUNLAP
MEDIATION
SERVICES
Debbie Dunlap is located in
downtown Seattle and Moses Lake
for availability to successfully
mediate cases in Western and
Eastern Washington locations at
her office or offices of counsel for

LAWYER
DISCIPLINE AND
LEGAL ETHICS

BUSINESS
IMMIGRATION

Bar grievances, disciplinary
proceedings and legal ethics issues.

I-9
COMPLIANCE

Former Chief Disciplinary Counsel

Anne Seidel

1817 Queen Anne Ave. N., Ste. 311
Seattle, WA 98109
Tel: 206-284-2282
anne@anneseidel.com
www.anneseidel.com

the parties.
Debbie has mediation training
insurance defense and plaintiff’s

HOLMES &
COMPANY, PC

personal injury cases for over

Fraud and Forensic Accounting

30 years in most counties in

Economic Damages

Washington, focused on minor to

Business Valuation

and experience. She has litigated

major catastrophic injuries and
wrongful death, as well as brain
and psychological injuries, sexual
torts, abuse and harassment, and

Commercial Litigation

SOCIAL
SECURITY
NO-MATCH
LETTERS
Most companies in WA now have
business connections abroad or
foreign-born employees. We work
with business and employment

Accounting and Tax Malpractice

lawyers regarding immigration

White Collar Financial Crime

needs, and advise employers on I-9

Expert Testimony

compliance and social security no-

Plaintiff and Defense

match letters. Our lead immigration

Full Service Public Accounting

attorney earned a master’s

disputes such as boundary line,

William N. Holmes

degree in international business,

adverse possession, tree cutting,

CPA, ABV, CVA, CFE

which together with 27 years of

waste and nuisance; and product

7128 SW Gonzaga Street, Suite 100
Portland, OR 97223

insurance bad faith, consumer
protection, and subrogation. Debbie
is also experienced in: landowner

and school district liability.
Providing economical and fair
mediations. Videoconferencing
mediation available during COVID

Tel: 503-270-5400
Fax: 503-270-5401

wnholmes@pdxcpas.com
www.pdxcpas.com

and its restrictions.

Contact Debbie at:
debbie@dunlapms.com
Or visit: www.dunlapms.com
3131 Western Avenue, Suite 410
Seattle, WA 98121

Phone 425-765-0078
or Fax 425-642-8700

immigration experience makes her
particularly well-qualified to guide
you and your clients.

Davidson Kilpatric &
Krislock, PLLC

SELF-DIRECTED IRA
Warren L. Baker
Legal and tax consulting for
non-traditional retirement account
investors. Avoid IRS scrutiny,
prohibited transactions, UBTI,
and other problems.
Tel: 206-753-0305

warren@fairviewlawgroup.com

Barbara A Marcouiller
520 Kirkland Way Suite 400
PO Box 817
Kirkland, WA 98083

425.822.2228 | Office
barbara@kirklandlaw.com
(Immigration content)
www.marcouillerlaw.com
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Professionals

INVESTOR
CLAIMS
Former NASD Series 7, 66 and life/
annuity insurance licensed broker/
investment advisor. Available for
consultation and referrals in claims
involving broker/dealer error,
fraud, and investment suitability.

Courtland Shafer
Llewellyn & Shafer, PLLC
4847 California Ave. SW, Ste. 100
Seattle, WA 98116

FORENSIC
ACCOUNTING
Robert Loe, CFE, CPA
•

Certified fraud examiner

•

Forensic accounting

•

Litigation support

•

Expert witness testimony

•

Experienced peer reviewer

•

Former investigator for state
board of accountancy

•

Licensed in WA, AK, & DC

JOHN A.
HOGLUND
MEDIATION
SERVICES
206-551-7474
Personal Injury
and Professional
Negligence Claims
Over 40 years of
successful cases

2400 NW 80th St, #302
King County
Seattle, WA 98117

and many positive
mediation results

Tel: 206-292-1747

WSBA CLE

Tel: 206-923-2889
courtland@llllaw.net

www.loecpa.com
robert@loecpa.com

hoglundmediationservices.com
hoglundmediation@gmail.com

HUNDREDS OF ON-DEMAND SEMINAR TITLES AVAILABLE…
Download and stream, watch or listen, when and where you want.

HIGHEST QUALITY  UP-TO-DATE  IMMEDIATELY ACCESSIBLE  MOBILE & CONVENIENT
Washington law for Washington legal practitioners by Washington legal experts
Go to wsbacle.org for more information
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Change
A Lif
Life
Your gifts to us support the Washington State Bar
Association’s public service initiatives, including the
Moderate Means Program, matching moderate
income clients with legal professionals who will
work for reduced fees.

“Access to justice is a critical issue

facing our communities, especially
during the pandemic, and being
able to access competent and
affordable legal help is not a luxury,

it’s a basic need that
is being underserved.”
Christine Luckasen
JD, 2021
Gonzaga University School of Law

The Moderate Means Program 
Help change a life.
Please give or sign up today!

The need
is greater than
ever — especially in
Eastern Washington
where requests for
help are going
unmet!

wsba.org/foundation
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Classifieds
FOR SALE

Who doesn’t love San Juan
County? Interested in moving
out of the city and raising your
family in a beautiful, peaceful
setting while you are earning
a decent living? Seeking to
transition my highly regarded
personable law practice in
Friday Harbor to an experienced
real estate and land use lawyer.
Transactional; administrative;
and, yes, some litigation
experience needed. 360-3786278. Serious inquiries only
please.
Established, successful
employment law firm
opportunity (#1126) with
sustained success and
profitability available in
Portland, Oregon. Revenues for
the firm show a YOY increase
each of past two years despite
challenges from the COVID-19
pandemic. Average gross
revenue from 2018-2020 was
more than $840,000, with a
high of more than $970,000
in 2020. The firm has an
established presence, a strong
client referable base, and is well
respected in the Northwest
legal community. Service by

revenue breakdown is 75%
employment litigation and
25% employment & labor. The
owner is committed to providing
transition support for the buyer.
Call 253-509-9224 to discuss
this opportunity or email info@
privatepracticetransitions.com;
include “#1126 Established,
Successful Portland-Area
Employment Law Firm
Opportunity” in the subject line.
Top-notch, successful law firm
in Gig Harbor (#1140) poised
for growth and ready for new
ownership. For more than 12
years, the practice has focused
on personal injury, motor vehicle
accidents, estate planning/
probate, business law, and real
estate, and construction. This
four-person turnkey firm is well
known for its accessibility and
responsiveness, resulting in solid
word-of-mouth referral growth.
With highly attractive gross
revenue average of approx.
$746,000 (2018-2020), the firm
is established and ready for new
ownership. This opportunity
includes option to acquire
office building, if desired. Call
Private Practice Transitions at
253-509-9224; or email info@
privatepracticetransitions.

POSITIONS AVAILABLE ADS ARE ONLINE
Job seekers and job posters, positions available ads can be found
online at the WSBA Career Center. To view these ads or to place a
position available ad, go to https://jobs.wsba.org.
TO PLACE A PRINT CLASSIFIED AD
R ATES, DEADLINE, AND PAYMENT:

WSBA members: $50/first 50 words; $1 each additional word.
Non-members: $60/first 50 words; $1 each additional word.
Email text to classifieds@wsba.org by the first day of each month for
the following issue (e.g., Aug. 1 for the September issue). Advance
payment required. For payment information, see http://bit.ly/
WABarNews. For questions, email classifieds@wsba.org.

62

Washington State Bar News | JULY/AUG. 2021

com; include “#1140 Top-Notch,
Successful Law Firm in Gig
Harbor” in subject line.
Well-established Pierce County
PI law firm (#1133) with over
$1,100,000 in gross revenue in
2020. With weighted projected
seller’s discretionary earnings
(SDE) of over $550,000 and
weighted projected EBITDA
of over $450,000, this is a
tremendous opportunity for a
solo attorney or existing firm
to grow their business. The
owner of the firm also owns
the building and is willing to
sell the real property at FMV,
if desired. Call or email us to
set up a viewing or to learn
more about this practice. Email
“#1133 Well-Established Pierce
County PI Law Firm” to info@
privatepracticetransitions.com
or call 253-509-9224.
Established Walla Walla
immigration law firm (#1129)
with consistent YOY growth
and 2020 gross revenue over
$430,000. This successful
firm has a great reputation in
its community, approximately
450-500 active client files,
is completely turnkey and
ready for new ownership.
Email “#1129 Established
Walla Walla Washington
Immigration Law Firm” to info@
privatepracticetransitions.com
or call 253-509-9224.
Extremely profitable Seattle
immigration law practice
(#1084) that has average gross
revenue of over $1,650,000
the last three years (20182020). This successful firm
has substantial advance fees
in trust. The practice employs
one attorney in addition to the
partners, six paralegals, and
three administrative staff. If
you are interested in exploring
this opportunity, would like the
freedom to be your own boss,
and/or increase your current

book of business substantially,
then this is perfect for you.
Call or email us to set up a
viewing or to learn more about
this practice. Email “#1084
Profitable Seattle Immigration
Law Practice” to info@
privatepracticetransitions.com
or call 253-509-9224.
King County practice
specializing in cannabis law
(#1104) with a stellar reputation
within the community. In 2020,
the practice brought in over
$960,000 in gross receipts.
The practice/case breakdown
by revenue is 85% cannabis
business counsel and 15%
personal injury. The practice
is located in a modern and
thoughtfully designed, fullyfurnished 3,000 SF office
space that the practice leases.
The practice employs seven
employees: four attorneys,
including one licensed patent
agent; two legal professionals;
and one front desk person. If
you are interested in exploring
this opportunity, call or email us
to set up a viewing or to learn
more about this practice. Email
“#1104/King County Practice
Specializing in Cannabis Law” to
info@privatepracticetransitions.
com or call 253-509-9224.
Washington medical
malpractice law firm (#1098)
with average gross revenue
of over $1,500,000 the last
three years (2018-2020), and
weighted Seller’s Discretionary
Earnings (SDE) of over
$1,200,000. This successful
firm is completely turnkey and
employs five staff, including
the owner. The firm’s processes
are very well documented and
the practice uses Google Suite
allowing for easy remote access.
If you are interested in exploring
this opportunity, would like the
freedom to be your own boss,
and/or increase your current

book of business substantially,
then this is perfect for you. Email
“#1098/Washington Medical
Malpractice Law Firm” to info@
privatepracticetransitions.com
or call 253-509-9224.

SERVICES

Considering the sale or
purchase of a private practice?
As the preeminent provider
of business brokerage and
consulting services in the
Northwest, we work exclusively
with owners of professional
practices in the legal, health
care, financial services, and tech
industries. Need to prepare your
practice for sale? Looking for
a business valuation? Ready to
sell your practice for top dollar?
Let our team guide you through
this life-changing transition.
Call us at 253-509-9224 or
visit our website to learn more
about our services and topnotch team waiting to help you:
PrivatePracticeTransitions.com.
Forensic document examiner
retired from the Eugene Police
Department. Trained by the U.S.
Secret Service and U.S. Postal
Inspection Service. Courtqualified in state and federal
courts. Contact Jim Green at
888-485-0832.
Contract attorney for legal
writing and analysis. Analysis
of discovery, development of
legal arguments, and drafting
persuasive briefs, including
practice areas with technical
and scientific fact patterns such
as product liability, medical
malpractice, and construction.
Contact Leslie English (J.D.,
LL.M. IP Law, M.S. Mechanical
Engineering) at 206-552-8321 or
Leslie@LeslieEnglishLaw.com.
Legal research and writing
attorney. Confidential legal
research, drafting of pleadings,

formatting, and citation
checking for trial- and appellatelevel attorneys. Professional,
fast, and easy to work with.
Call Erin Sperger at 206504-2655. Sign up for free
case law updates at www.
LegalWellspring.com; erin@
legalwellspring.com.
Make your web copy shine!
Freelance writer and attorney
of 15+ years, ready to perfect
your web content, blog posts,
newsletters, marketing materials,
white papers, e-books, etc. One
hundred percent professional
and reliable. Almost a decade
of professional writing/
marketing experience. Dustin
Reichard: dustin@drwrites.com
or 206-451-4660. Please visit
www.drwrites.com for more
information.
Emerald City Attorney Network.
Top contract attorneys and
paralegals. Want increased
revenue and free lunch? Let
us turn your excess work into
billable hours. Increase profit,
satisfy waiting clients. Let us
take you to lunch, or bring
lunch for your office, and
discuss how we can help: www.
emeraldcityattorneynetwork.
com; 206-388-7808; andy@
emeraldcityattorneynetwork.
com.
Gun rights restored! Your client
lost gun rights when convicted
of a felony or DV misdemeanor,
but in most cases can restore
rights after a three- or fiveyear waiting period. AV-rated
lawyer obtains superior court
restoration orders throughout
Washington. David M. Newman,
The Rainier Law Group. Contact:
425-748-5200 or newman@
rainierlaw.com.
Nationwide corporate filings
and registered agent service.
Headquartered in Washington.
Online account to easily manage

1–1,000 of your clients’ needs:
www.northwestregisteredagent.
com; 509-768-2249; sales@
northwestregisteredagent.com.

SPACE AVAILABLE

Flexible office rentals at
Executive Support Center in
South Seattle. Professionally
staffed meeting rooms and day
offices available on an hourly,
daily, or monthly basis. Internet
and video conferencing services
available. Conveniently located
between I-405 and I-5 with
ample free parking. Contact
Kathy at 206-248-1082.
Prime office space for rent
in downtown Kirkland with
views of Lake Washington.
Includes access to kitchenette/
break room, conference rooms,
receptionist, multiline phone,
internet, and free parking for
tenant/visitors. Paralegal space
also available. Contact Dylan
Kilpatric for details, 425-8222228 or Dylan@kirklandlaw.com.
Downtown Seattle, 1111
3rd Ave., Class A space,
receptionist, voicemail,
conference room, copier,
scanner, phone, gym, showers,
bike rack, light rail and bus stop
across the street, several offices
available now, secretarial space
available, share space with an
existing immigration law firm,
$1,275 per month, 503-2945060, ask for Jeri.

BLOGGERS
WANTED!
Write for the
WSBA’s awardwinning blog
— NWSidebar
[nwsidebar.
wsba.org].

Connect
with the legal
community!
For more
information,
contact
blog@wsba.org.

VACATION RENTALS

PARIS APARTMENT — at Notre
Dame. Elegant 2-bedroom,
2-bathroom apartment, in the
heart of Paris. PROVENCE
HOUSE — in Menerbes.
4-bedroom, 3.5-bathroom
house. Incredible views
503-227-3722 or 202-2851201; angpolin@aim.com.
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Beyond the Bar Number

BAR NUMBER: 41967

A Tacoma native, Foreman studied economics at Harvard
College and attended Harvard Law School before returning
home to clerk for Justice James M. Johnson of the
Washington Supreme Court. She lives in Wenatchee with her
husband, James, a fellow Harvard grad who grows tree fruit,
and their five lively children. Foreman earned an LLM in
tax from the University of Washington School of Law while
building her diverse practice, which includes trusts and
estates, probate, TEDRA litigation, business
advising, tax, and civil litigation.
What is the most interesting case you
have handled in your career so far and
why? One recent case involved a will contest that included expert testimony from
a forensic document examiner trained at
the FBI Academy in Quantico, Virginia.
His testimony was incredible; I know
more about handwriting
analysis now than I ever
thought possible. The
court revoked the counterfeit will, but interestingly, the will actually
disinherited the forger.
Most forgers try to increase their share
of the estate by falsifying testamentary
documents, not the other way around.
(This forger wanted her son to inherit
everything.)
If you could change one thing about the
legal system, what would you change?
I would make things move more quickly

in the court system. Many clients are
frustrated when it takes months or years
to have their day in court due to scheduling backlogs, and often justice delayed is
justice denied. Statutes with streamlined
procedures like TEDRA certainly help,
but not if the judge has no openings in her
calendar until next year.
How is being a lawyer different from
the way you thought it would be? Being
a lawyer is much more collaborative than I
thought it would be. Not everything in the
law is adversarial. My local bar association
in Chelan County is small and collegial,
and the rapport and cooperation that I
have experienced in our legal community,
even in hotly disputed matters, makes it a
pleasure to practice law here.
How did you become interested in
your practice area? I started with
a transactional practice focused
on trusts and estates, business
advising, and tax. But contested
probates kept coming up in my
practice, and I now do a lot of
civil litigation and TEDRA work.
I love the challenge of building
the case; moving the chess pieces;
seeking compromise; and, if that fails,
arguing for my clients at trial. The
thrill of the courtroom is hard to
beat.
What is your best piece of advice
for someone who’s just entered
law school? Study hard, of course.
Try to get to know one or two
professors really well who
can recommend you for jobs,
clerkships, fellowships, and
post-graduate work. Participate in moot court to learn oral
advocacy and trial skills. Take
time to build friendships with your
classmates; they are the beginning
of your professional network.
Spend as much time as possible
working at legal clinics with
real clients. There’s no better
way to learn the law than by
doing it.

What are a few of
your hobbies or
passions in life,
outside of work? My
five kids (!), cabin life
in Mazama, running,
reading, knitting, and
anything Norwegian—
especially if it means
I can wear my bunad,
Norway’s national
costume.
What is one thing
your colleagues may
not know about you?
I hate snakes. It’s a
full-fledged phobia.
I can’t even look at a
picture of one.
If you had to
give a 10-minute
presentation on one
topic other than the
law, what would it be
and why? Norway.
My family emigrated
from Norway in the
early 20th century
and I have been
obsessed with all
things Norwegian
since childhood.
What is your favorite
smell? Lilacs in
spring. Pine trees in
winter.
What book have you
read more than once?
Atlas Shrugged.
What is your best
random fact that you
would share with
others at a party?
I gave birth in a car.
What did you think
was cool when you
were younger that
makes you cringe to
think about now? Lisa
Frank school supplies.
The Macarena. Beanie
Babies. Everything in
the Delia’s catalog.
Puka shell necklaces.
Having a pager.
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I love LawPay! I’m not sure why
I waited so long to get it set up.
– Law Firm in Ohio
Trusted by more than 150,000 professionals, LawPay
is a simple, secure solution that allows you to easily
accept credit and eCheck payments online, in person,
or through your favorite practice management tools.
22% increase in cash flow with online payments
Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA
62% of bills sent online are paid in 24 hours

YOUR FIRM
LOGO HERE

Trust Payment
IOLTA Deposit
New Case Reference
***

**** **** **** 9995

TOTAL: $1,500.00
POWERED BY

PAY ATTORNEY

Get started at

lawpay.com/wsba
866-645-4758
Data based on an average of firm accounts
receivables increases using online billing solutions.
LawPay is a registered agent of Wells Fargo Bank N.A.,
Concord, CA and Synovus Bank, Columbus, GA.
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