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HALL-CONWAY-JACKSON, INC.
I N S U R A N C E B R O K E R S since 1935
Hall-Conway-Jackson, Inc. has been providing insurance service
for over 70 years. We are one of the northwest’s oldest and largest
independently owned insurance brokerage firms, doing business in
50 states.

Today’s Choice...
To Insure Tomorrow’s Profits

For over 40 years our Professional Liability Department has provided
attorneys and accountants with insurance services to protect their
firms.
Our dedicated staff are able to offer a full range of coverages through
a variety of carriers:
• Lawyers Professional Liability for full-time firms
• Part-time and Moonlighting Practices
• Intellectual Property and Class Action Practices
• Employment Practices Liability
• Directors and Officers Liability
• Guardians Liability
• Business Owners: Property-Liability and Automobile
• Personal Lines: Homeowners-Auto-Boat and Specialty Coverages
• Surety and Bonding Services
• Employee Benefits: Health - Disability and Life Insurance
For a quote or to learn more, contact:
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sandrews@hallcj.com
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Bothell, WA 98021

(425) 368-1262 (Direct)
(425) 368-1200 (Main)
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125,000 lawyers are expert
witnesses to our reputation.
We’re the
nation’s largest
provider of
legal liability
protection.

CNA understands the potential risks lawyers face every day. Since 1961, our
Lawyers Professional Liability Program has helped firms manage risk with a
full range of insurance products, programs and services, and vigorous legal
defense when it’s needed. As part of an insurance organization with over
$60 billion in assets and an “A” rating from A.M. Best, we have the financial
strength you can count on.
See how we can protect your firm by contacting John Chandler
at 800-767-0650.
As part of the USI family, only Kibble & Prentice can offer you the benefits
of WSBA-sponsored professional liability insurance. We are dedicated to
handling the professional insurance needs of Washington State lawyers.
www.lawyersinsurance.com

CNA is a service mark registered with the United States Patent and Trademark Office. Copyright © 2007 CNA. All rights reserved.
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We emphasize defense of persons charged with driving under the
influence and other serious traffic offenses.
Stephen Hayne
2003 recipient of the Washington Association of Criminal Defense Lawyers’
William O. Douglas Award For extraordinary courage and dedication to the
practice of criminal law; Named one of Seattle’s Best Lawyers by Seattle
Magazine; one of Washington’s Ten Best Trial Lawyers by the Washington
Law Journal; a Super Lawyer multiple times by Washington Law & Politics
and on their 2007 “Top 25 Criminal Defense and DUI/DWI Attorneys”
list; Past President of the Washington Association of Criminal Defense
Lawyers; Past Chair of the Criminal Law Sections of WSBA, WSTLA and
KCBA; Trial Practice Instructor at the National Institute of Trial Advocacy,
the Trial Masters Program, and the University of Washington and Seattle
University Schools of Law; Published in the Bar News, Trial News, Defense
and Overruled magazines; Featured Speaker at over 80 CLE programs;
Founder, National College of DUI Defense; Lead Counsel/of Counsel: State
v. Straka, State v. Brayman, State v. Scott, State v. Ford, State v. Franco,
Seattle v. Box, Seattle v. Allison.

Aaron Wolff
B.A., Emory University, Atlanta, Georgia; J.D. (cum laude), Seattle University
School of Law; Former prosecutor for the cities of Kirkland and Tukwila,
where he successfully prosecuted hundreds of DUI cases; Graduate, National
College for DUI Defense; NHTSA Qualified Standardized Field Sobriety
Test Administrator; Graduate, National Patent Analytical Systems BAC
Datamaster training program; Graduate, Drug Recognition Evaluation
Overview Course; Member, Washington Association Criminal Defense
Lawyers, Washington State Trial Lawyers Association; Executive Board
Member, Citizens for Judicial Excellence; Executive Committee Member
of the Washington State Bar Association Criminal Law Section and named
“Who’s Who” in DUI/DWI Defense for 2008 by Washington Law and
Politics Magazine.

Visit our website:
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JUDICIAL DISPUTE RESOLUTION
CHARLES S. BURDELL JR.
Former King County Superior Court Judge

JDR CONGRATULATES
CHARLES BURDELL, JR.
FOR RECEIVING THE 2008
HELEN GEISNESS AWARD!

MICHAEL S. SPEARMAN

TERRENCE A. CARROLL

Former King County Superior Court Judge
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Letters to the Editor
Bar News welcomes letters from readers.
We do not run letters that have been printed
in, or are pending before, other legal publications with overlapping readership. Letters
should be no more than 250 words in length,
and e-mailed to letterstotheeditor@wsba.
org or mailed to: WSBA, Attn. Letters to the
Editor, 1325 Fourth Ave., Ste. 600, Seattle, WA
98101-2539. Bar News reserves the right to
edit letters. Bar News does not print anonymous letters, or more than one submission per
month from the same contributor.
Check your language and balances

With all due respect, I must take exception to
the Honorable Evan Sperline’s comment in
his recent letter to the editor in the June 2008
issue of Washington State Bar News.
In the second paragraph of his letter, Judge
Sperline stated that “[A]t the other end of the
spectrum, the justices of the Supreme Court
are policy makers.” I submit that it is dangerous for the WSBA and the legal profession to
n Construction and
let this view slideDesign
by unchallenged.
It is also
Defects and
a disservice to all Errors
the general public to believe
it to be true, if n
indeed
his viewforensics
is repeated in
Structural
the general media.
n Litigation support
For many in our profession and the
building
general publicntoDistressed
believe the misconception
analysis and repair
that the Supreme Court is a “policy maker”
n Insurance
claims
is flat out wrong.
The Supreme
Court is the
investigations
interpreter of policy and the legislature is
Licenses:
WA,to
OR,
the maker of n
policy.
We need
be AK,
more
CA,
UT,
NV,
ID,
HI,
OH
precise in how we use the English language
and keep this straight in our mind, especially
Vancouver,
• of360.573.4545
if more andWA
more
the judiciary become
appointed rather than elected. Regardless of
one’s political, moral, religious, or social point
of view, a policy making judiciary can create
changes in our society that are consistent
with those who appoint the judges, but may
be inconsistent with the electorate. We are a
stronger society and more representative of
the electorate when we ensure that the separation of powers, in respect to the judiciary,
and
remains wherenitConstruction
belongs, viz. interpreting
Design Defects and
policy, not making
it.
Errors

ngineers
tion Law

s.com •

ngineers
tion Law

rs.com •

state have a republican form of government,
which means there must be courts, an executive and a legislature. Due process requires
court neutrality toward all parties. Legislatures pass laws and courts decide cases.
Here the court would create legislation
affecting a major industry, the practice of
law, and it articulates policy for legal services.
The court cannot be neutral in litigation challenging this legislation because they are the
authors of it, and they cannot be neutral on
policy issues because they have already set
forth their own policy.
This principle applies too to the rules of
professional conduct, a criminal procedural

code enacted by the court. Appeals are heard
by the authors of the code. DUI lawyers
have parsed every phrase of DUI codes, yet
there are no RPC challenges. Perhaps that is
because lawyers believe it is futile and unwise
to challenge a code written by judges. The
principle also applies to support and indirect
subsidies for Columbia Legal Services.
Courts do not have inherent power over
lawyers because all powers of courts come
from the people through the constitution.
The 250 word limit on letters serves to
censor comment.
Roger Ley, Astoria

Structural Engineers
Washington’s
for ConstructionAttorney
Law
Placement
Specialists
n Construction and

Design Defects and

Est. Feb. 13, 1996

Errors
Permanent & Contract

n Structural forensics
n Litigation support

General and In-House Counsel
Partners, Practice Groups & Mergers

Lateral
Associates
n Distressed
building
Contract
Attorneys
analysis
and repair

n Insurance claims
investigations
Connected • Established • Informed • Confidential
n Licenses: WA, OR, AK,
CA, UT, NV, ID, HI, OH
legalease.com • 425.822.1157 • legalease@legalease.com
611 Market Street, Suite 4 • Kirkland, Washington 98033

REAstructuralengineers.com • Vancouver, WA • 360.573.4545

Structural Engineers
for Construction Law
n Construction and
Design Defects and
Errors

n Structural forensics

n Structural forensics

n Litigation support

n Litigation support

Ivan Gorne, Gig Harbor

Distressed building
And anothernthing
analysis and repair

The proposed legal
technicianclaims
rule, allowing
n Insurance
investigations
non-lawyers to provide
services in dissolutions, is unconstitutional.
Washington
n Licenses:The
WA,
OR, AK,
Supreme CourtCA,
does
not
have
authority
UT,
NV,
ID, HI,
OH
to regulate the legal industry or set policy
concerningWA
the practice
of law.
Vancouver,
• 360.573.4545
The federal constitution requires that each

n Distressed building
analysis and repair
n Insurance claims
investigations
n Licenses: WA, OR, AK,
CA, UT, NV, ID, HI, OH

REAstructuralengineers.com • Vancouver, WA • 360.573.4545
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Alta & Stan Barer
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JEANNIE P. MUCKLESTONE, PS
615 2nd Avenue, Penthouse Suite 720
Seattle, Washington 98104
206-623-3343 (direct line and pager)

for their generous pledge of

$4 million
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w w w . l a w . w a s h i n g t o n . e d u
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Successful results
Extensive experience
Former pro tem judge
Vogue magazine 2003 Top Lawyer
for Women in Washington

TRADEMARK
& COPYRIGHT SEARCHES
TRADEMARK - Supply word and/or
design plus goods or services.

SEARCH FEES:

COMBINED SEARCH - $345

(U.S., State, Expanded Common Law and Internet)

TRADEMARK OFFICE - $185
STATE TRADEMARK - $185
EXPANDED COMMON LAW - $185
DESIGNS - $240 per International class
COPYRIGHT - $195
PATENT SEARCH- $580 (MINIMUM)

INTERNATIONAL SEARCHING
DOCUMENT PREPARATION

(for attorneys only - applications, Section 8
& 15, Assignments, renewals.)

RESEARCH- (SEC - 10K's, ICC, FCC,
COURT RECORDS, CONGRESS.)

APPROVED - Our services meet

standards set for us by a D.C. Court
of Appeals Committee.
Over 120 years total staff experience - not
connected with the Federal Government.

GOVERNMENT LIAISON SERVICES, INC.

200 North Glebe Rd., Suite321
Arlington, VA 22203
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.

TOLL FREE: 800-642-6564
www.TRADEMARKINFO.com
Since 1957
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President’s Corner

Growing Pains: The Cost of
Doing Business
Inflation and rising expenses have hit everyone hard, including the WSBA

A

s an integrated, unified,
and mandatory bar association, the WSBA has
many duties, responsibilities, and functions
including bar examinations, admissions,
character and fitness reviews, member
services, CLE compliance, and discipline.
These are all expensive programs, and
most are funded primarily from the WSBA
general fund.
This year, the WSBA is facing a significant budget deficit and the Board of Governors must soon make some important
decisions regarding finances and member
license fees. Since 2004, these fees ($414 in
2008) have increased by only two percent
annually. Unfortunately, this increase has
not kept pace with inflation and the cost
of doing business. Expenses are increasing
at a faster rate than revenues, causing a
budget deficit. In addition, as the WSBA
membership continues to rise, so do demands for additional member services.
The expected budget deficit was caused
by five primary factors:
1. Cap on License Fees

The general fund’s primary source of revenue is license fees; in fact, approximately
73 percent of the general fund budget is
supported by these fees ($11 million per
year). License fees for fiscal years 2007
through 2009 were established back in
2005, and at that time projections were
made regarding both revenue and expenses. However, the economic landscape
has changed significantly and expenses increased beyond what was predicted three
years ago. Expenses for office rent, staff
salaries, and staff benefits all increased
faster than expected.
2. Rent

The cost for office rent has increased

40 percent since 2005. This was not
unexpected, and in fact two things were
clear when the 2006 office move was first
contemplated. First, more space was necessary, regardless of whether the WSBA
moved or stayed in the old location. The
Bar Association had clearly outgrown its
space and our staff had been in cramped

This year, the WSBA is
facing a significant budget
deficit and the Board of
Governors must soon make
some important decisions
regarding finances and
member license fees. Since
2004, these fees ... have
increased by only two percent
annually. Unfortunately, this
increase has not kept pace
with inflation and the cost of
doing business.
quarters for several years. An additional
17,000 square feet was acquired when the
office was moved into the new location at
Puget Sound Plaza. Second, higher rent
was unavoidable. Member surveys indicated a desire to keep the WSBA offices
in downtown Seattle, but staying at the
old location in the Fourth and Blanchard
Building would have resulted in much
higher rent rates than under the old and
expired lease. Fortunately, the rent that

WSBA President
Stan Bastian

the WSBA is now paying is below market
rates, and this is because the new lease
was negotiated at the bottom of the local
rental market (in 2003).
Unfortunately, the cost for commercial
leases has almost doubled since 2003, and
the WSBA must plan for the possibility of
significantly higher rent when the current
lease expires in eight years. As a result,
the WSBA may have to move its offices
out of downtown Seattle at the end of its
current lease.
3. Staff Salaries

The WSBA is a strong and vital organization in large part because of our
dedicated and professional staff. They
are a valuable and important asset, and
they are responsible for managing most of
the Bar Association’s work and programs.
However, a professional and loyal staff
requires competitive compensation. The
compensation system was thoroughly
reviewed in 2006, and it was discovered
that staff salaries had fallen behind —
WSBA staff were significantly underpaid
in relation to comparable positions in
the market. Consequently, necessary
adjustments were made and salary costs
have increased by 30 percent in the last
few years.
4. Benefits

Staff benefit costs have also increased
— over 62 percent in the last three years.
This was fueled by increases in overall
staff salaries, increases to the cost of retirement contributions to the Public Employee Retirement System, and increases
in the medical insurance premiums for
WSBA employees. The Bar Association
has no control over either the amount of
retirement contributions or the amount
of insurance premiums, because these
rates are set by the state.
July 2008 | Washington State Bar News
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5. Business Costs

supplies, and equipment.

Expenses have risen for the numerous
committees, boards, and panels which
help develop and oversee WSBA policies,
procedures, and regulations. The cost of
travel is the primary culprit, and it is no
surprise that as oil prices continue to rise,
so does the cost of food, lodging, office

The Board of Governors and staff are
taking the necessary steps to address
this fiscal situation. We are realigning
and reducing WSBA programs to save
money, and we have established reserve
funds and long-term investments in

Minzel & Associates, Inc.
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Let us help you make better hiring decisions, respond to fluctuations in
workflow, cover gaps in staffing, control costs and enhance profits. Our staff
of attorneys prescreens and qualifies candidates for temporary, temp-to-perm,
and permanent placement with law firms and corporations throughout the
Pacific Northwest.
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Document Coders
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anticipation of higher expenditures in
the coming years. We have also started
a comprehensive review to limit and
focus WSBA efforts to serving key guiding principles.
Over the next few months, the Board
will begin discussing these budget issues,
and those discussions will raise difficult
questions and choices. The Board does
not want to raise your license fees, but
unfortunately, a raise may be necessary.
This decision will not be easy, but I assure
you that it is being taken very seriously.
We understand the universal desire to
keep bar dues as low as possible and we
share those views. We also believe the
WSBA must maintain a professional and
competent staff to serve members, the
court, and the public.
The Board and I are committed to
maintaining the WSBA’s fiscal integrity.
But we are also committed to improving
the legal system for individuals throughout
Washington and to maintaining the highest levels of integrity within the bar.
W S B A P re si d en t St a n B a sti a n c a n
be reached at stanb@jdslaw.com or
509-662-3685.

1005 Harbor Ave. SW
Suite 503
Seattle, WA 98116

Family Law

P/F 206.938.9993
C 2068187204
E pcallenpi@comcast.net
WA PI Lic# 2749

Private Investigations • Armed Services

Professional Investigative,
Interrogation, and Interviewing
services. Criminal , Civil, and Family
Law cases. Scene evaluation Location
and Background services.
Providing services in King, Pierce,
Snohomish, and Skagit Counties.
Combined 23 years of Investigative
experience in the firm.
Contact Phillip C. Allen at
206 938 9993 or 206 818 7204.
Email: pcallenpi@comcast.net

425 252 5167 | brewelaw.com
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Legal
Technicians:
Helpful

12
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I

n this issue, we continue the debate over a proposed amendment to the
Admission to Practice Rules that would allow non-lawyer legal technicians to
perform certain tasks for family law clients that can be done only by lawyers
under existing law. The June Bar News featured an overview of the proposed
new rule as well as an accompanying column by WSBA Executive Director Paula
Littlewood and WSBA President Stan Bastian. This month’s issue contains two
articles by proponents and two articles by opponents of the proposal focusing on
particular aspects of the rules.

or Harmful?
The WSBA Board of Governors will address the proposal at its regular September
meeting in Seattle. The Board will then communicate its position on the issue
to the Washington State Supreme Court, which must decide whether to enact
the new rule. The Board of Governors, WSBA officers, and the Supreme Court all
wish to hear feedback from WSBA members concerning the proposal. Please take
a moment after reading the articles in the June and July issues of Bar News to
communicate with your representative on the Board of Governors, the Supreme
Court, WSBA Executive Director Paula Littlewood, or WSBA President Stan
Bastian. Or, you may e-mail your comments to barnewscomments@wsba.org.
The full text of the proposed rules and other related information is available at
www.wsba.org/lawyers/groups/practiceoflaw. — M.H., ed.
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A Rationale
for the
Proposed Legal
Technician
Limited Practice
Rule and
Regulations
by Gregory R. Dallaire
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I

have carefully followed the discussion concerning the
wisdom of creating
l egal p a raprofe s sionals by enacting
the proposed legal
technician rule and
regulations. Having
20 years of experience directing four different legalaid programs, as well as having been involved in private practice and volunteering in state and national
efforts to address the legal needs of low-income
people for many additional years, I have first-hand
knowledge of the challenges presented in serving
those who cannot afford an attorney. This includes
both those who are utterly destitute and those who
have limited income, usually from low-wage jobs
that provide only the necessities of life. I also briefly
served on the WSBA prepaid group legal services
organization that was created a few years ago to
provide access to services for those who fall in the
middle, i.e., people whose income exceeds the poverty guidelines for free legal aid but are still unable
to afford an attorney. That experience also influences
my opinion on the legal technician issue.
In our state, the bar and the judiciary have been
concerned for many years about the lack of available
resources enabling people to address legal problems
in their lives and the lives of their children. The bar’s
advocacy and support for legal-aid funding in our
state has been instrumental in expanding services to
low-income people. However, delivering services to
those of moderate means has not received the same
attention, even though they are frequently visible in
our courts as pro se litigants.
Some argue that pro bono work will solve the
problem. The organized bar in Washington has made
great strides in encouraging pro bono efforts to help
extend available services. While this support has
been extraordinarily helpful, the need has always
been recognized as being far in excess of the ability
of private attorneys to respond. The Washington State
Civil Legal Needs Study (September 2003), commissioned by the Supreme Court, documents the unmet
legal needs of people of low and moderate means. This
report sets forth the areas of greatest need as well as
quantifying the continuing extent of unmet need for
low-income people. The study calculated that, at that
time, 88 percent of all such legal needs were not being
met under the present system. Despite the pro bono
contributions of thousands of lawyers in our state, it is
painfully apparent that neither people living below the
poverty line nor those of modest means — the work-

ing poor — can retain lawyers. In many
instances, government regulations impose
unrealistic financial restrictions that prevent the working poor from qualifying for
the free legal services that are available in
our state. With recognition of these realities, something needs to be done, and the

... the legal technician
rule is designed to help
those who cannot come
up with even the reduced
fees offered by some
lawyers. These are people
working minimum-wage
jobs, seasonal jobs, or a
patchwork of part-time
employment in an effort
to provide food for their
families as well as housing,
often substandard.
enactment of the legal technician rule is
a first step in addressing the problem. The
rule and regulations create a framework in
which trained and qualified non-lawyers
could provide limited services charging
fees much lower than attorneys.
The legal technician rule and regulations
would benefit those who are not utterly
impoverished but cannot afford to hire an
attorney. It is doubtful that for people poor
enough to qualify for assistance by legalservice programs — our poorest Washingtonians — the rule would be helpful in
addressing the challenges identified in the
Supreme Court’s Legal Needs Study. Most
of these individuals do not have enough
money to keep up with the necessities of
life such as housing, food, transportation,
and health services, let alone afford to
hire a lawyer or a paralegal. On the other
hand, people who can afford a lawyer will
always get one, given that a lawyer can do
everything needed to represent a client and
resolve a matter. Many lawyers, particularly
in small or solo practices, charge people of
limited means a relatively low fee, and that
will continue.
Instead, the legal technician rule is
designed to help those who cannot come

up with even the reduced fees offered by
some lawyers. These are people working
minimum-wage jobs, seasonal jobs, or a
patchwork of part-time employment in an
effort to provide food for their families as
well as housing, often substandard. When
a legal crisis arises, they either must try to
handle it themselves, without any understanding of the legal framework involved, or
turn to unregulated “paralegals” or others
offering their services. Increasingly, people
of limited means are being victimized by
unscrupulous individuals providing ineffective and sometimes unethical services
to the desperate. These individuals claim
to have the expertise to provide legal assistance, at a price. Although this situation
has proliferated in several areas of practice,
it seems most rampant with regard to family law and, in Eastern Washington, with
unlicensed “notario” services.
With these circumstances in mind,
the Washington State Supreme Court
created the Practice of Law Board. Its responsibilities are twofold: to address the
unauthorized practice of law and to make
recommendations back to the Court as to
circumstances under which non-lawyers
may be involved in the delivery of certain
types of legal and law-related services
(GR 25 (a)). The Board developed the proposed rule for trained and tested “legal
technicians,” who would be certified to
provide limited law-related services.
The Practice of Law Board has recommended that the people who qualify as
technicians would be certified only for
limited practice in certain specific areas
of family law (RCW 26). The proposal has
strict limitations as to the subject matter
within Title 26 as well as the services that
may be performed by the technician.
Should other areas of practice be recommended and subsequently approved
by the Supreme Court in future years, the
proposed rule and regulations provide
the overall structure. The limitation on
permissible tasks, and the education and
testing requirements, will not be different
for other areas of practice, although the
specific subject matter permitted may
differ with the practice area.
Legal technicians will be required to
attend an approved course of study and
thereafter pass an examination in the
legal area of practice. Furthermore, in
order to practice, a technician will be required to provide a variety of safeguards
to consumers of the services, including
entering into a written contract which
permits rescission at any time, full refund

of unearned fees, and return of all client
documents. No one other than a certified
technician can provide the service for
the client. The street-corner offices or
Internet sites where untrained people —
often posing as paralegals — claiming to
provide services of which they have little
or no knowledge would be clearly outside
of acceptable and legal practice.
The proposed legal technician rule
incorporates the ethical standards applicable to lawyers and imports the same
requirements for the handling of client
funds that are imposed upon lawyers. All
legal technicians must comply with all
of the terms and conditions of the APR,
except where the Rules of Professional
Conduct are inapplicable. This is a far cry
from the current unregulated practice by
non-lawyers, in which there has been no
enforcement of the rules that bind lawyers
regarding such things as safeguarding client funds and documents, and abiding by
the ethical precepts of law practice.
Legal technicians violating the ethical standards of attorneys, or otherwise
attempting to circumvent the conditions
under which they are permitted to engage

The proposed legal
technician rule incorporates
the ethical standards
applicable to lawyers
and imports the same
requirements for the
handling of client funds that
are imposed upon lawyers.
in limited practice, would be subject to
a structure of discipline, as set forth in
the proposed regulations. A disciplinary
process would be undertaken by Practice
of Law Board designees, with final review
by the Supreme Court. In this manner,
the Court would maintain its ultimate
authority for the appropriate limited
practice, just as it has such final authority
over attorney discipline.
Why, then, should WSBA members
support the creation of the proposed legal
technician rule and regulations? Because
after years of trying to fulfill our professional responsibilities to address the
enormous unmet legal needs of the poor
and the near poor, we are not meeting the
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challenge. The problem is just too big for
solution without supplemental resources
born of creative thinking. Certified technicians will not, and should not, take the
place of lawyers. We have the training
and experience, the depth of knowledge,
to reach for relief for our clients that
paraprofessionals do not have. But just
as a combination of nurses, nurse practitioners, and EMTs augment the resources
available to patients of MDs, trained,
tested, and certified legal technicians can
supplement the resources available to the
segment of the public that falls between
free legal aid and those who have the
resources to retain private counsel.

Legal technicians will be able to practice within the confines of a law firm or
a nonprofit agency or perhaps even in a
courthouse, where they would be available to provide the limited services for
which they are trained — thus freeing up
lawyers to provide the more sophisticated
representation only they can offer. The
rule also will permit technicians to provide limited service outside the confines
of an agency or law firm. In no circumstance will legal technicians be able to
represent clients in court hearings. But
they will serve an important function in
providing accurate information on court
procedure, forms, and meaningful use of

A Trusted Voice for Victims of Negligence

Trusted by Clients; Trusted by Attorneys
“While doing our research, we were impressed that Pat was recognized
in both the nursing and legal ﬁelds. Pat was phenomenal: easy to talk to,
personable, responsive, and always ahead of the game. Medically, she
knew her stuff, often more than the doctors.
“We had a unique case. Autumn was pregnant and a
blood test at nine weeks showed a result that needed
immediate treatment. But because it was overlooked,
we were devastated to lose the baby at 25 weeks. Pat
supported our decision to settle rather than putting
our family through the trauma of a trial, and we were
extremely happy with the result. We now have two
healthy sons and have been able to move on with
our lives.” —Tim & Autumn R., Kennewick, WA

Pat Greenstreet
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exhibits or witnesses. My experience tells
me that judges who have to deal with
unrepresented people will welcome this
new resource. It will also be particularly

Why, then, should WSBA
members support the
creation of the proposed
legal technician rule and
regulations? Because after
years of trying to fulfill our
professional responsibilities
to address the enormous
unmet legal needs of the
poor and the near poor,
we are not meeting the
challenge.
appreciated by other judicial officers who
are frequently faced with the dilemma
of trying to assist a pro se party without
giving legal advice.
In the May Bar News, WSBA President
Stan Bastian correctly observed that,
“Lawyers have a monopoly on the practice
of law.” This unique economic circumstance places a special responsibility on
us. The enactment by the Supreme Court
of the proposed legal technician rule and
regulations will not eliminate the problem of the paucity of legal representation
for those who cannot afford an attorney.
But it can be one means of expanding
resources so that attorneys may be used
in the most efficient manner to provide
the most urgent service and help their
clients experience some positive aspects
of our system of justice.
Gregory R. Dallaire is a member of the
Access to Justice Board and chairs the Access to Justice Board’s State Plan Oversight
Committee. He was the founding director
of Evergreen Legal Services in 1976. Before
then, he managed legal services programs
in Oakland, Seattle, and the state of Georgia. In 1985, he moved to the commercial
law firm of Garvey, Schubert and Barer,
where he was the managing director until
his retirement in 2002.

Cowan Kirk Gaston are
pleased to announce our
firm’s name change and to
introduce Matthew Knauss,
our newest associate.
Matthew Knauss
has most recently
been a prosecuting
attorney for the
cities of Kirkland,
Medina and
Clyde Hill, where
he emphasized the
prosecution of
DUI charges.

The WSBA has created a consumerinformation pamphlet called “Foundations of Freedom” that covers the
basics of American government and
democracy.

defending DUIs

Foundations of
Freedom
Civics Pamphlet
Available

Refer with Confidence

The pamphlet describes the rule
of law, the separation of powers,
checks and balances, and judicial independence. It also includes a short
quiz and a list of useful websites.
Lawyers and judges are encouraged
to bring the pamphlet with them
when they speak to students or
the public in schools, courtrooms,
and community centers. Teachers
may also request the pamphlet for
classroom use.
The WSBA can provide reasonable
numbers of copies at no charge, or
the pamphlet may be downloaded
from the WSBA website at www.
wsba.org/public/consumer. Requests
for copies should be directed to Pam
Inglesby at pami@wsba.org.
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The Washington
State Supreme
Court Should
Decline to Adopt
the Family Law
Legal Technician
Proposal
by Mark A. Johnson and David S. Heller

L

awyers, above all
other professionals,
should be able to debate and decide difficult issues without
resort to fallacious
a rg u m e n t s
or personal
attacks. Although the Practice of Law Board’s (POLB) Family Law
Legal Technicians Program (FLLTP) is a contentious
issue, it is appropriate to debate method and manner
only; it is not appropriate to attack motives. Justice
is our goal, and we can achieve justice only through
reasoned and ethical debate.
The Proposed Family Law Legal Technicians
Program

If the POLB’s proposal were adopted by the Washington
State Supreme Court, it would represent a landmark
change in the practice of law. It would create the profession of family law legal technicians (FLLTs), non-lawyer
legal representatives who would be permitted to have
autonomous offices, direct relationships with clients,
and, at times, assist those clients in adversarial proceedings (including domestic-violence issues) in which
the opposing party is represented by an attorney. They
would be permitted to exercise independent legal judgment. The proposed rules would permit a FLLT to:
1) Ascertain whether the problem is within the
defined practice area of family law, and, if so, obtain
relevant facts, and explain the relevancy of such
information to the client….
5) Review pleadings or exhibits presented by the
client from the opposing party, and explain the
documents, and…
8) Advise the client as to other documents which
may be necessary (such as exhibits, witness declarations, or party declarations) and explain how such
additional documents or pleadings may effect the
client’s case….

(See, POLB Proposed Admission to Practice Rules,
Exhibit A to Steve Crossland letter to Chief Justice
Gerry Alexander, January 7, 2008; hereafter “Crossland
Letter”; www.wsba.org/reporttocourt.pdf.)
The Crossland Letter cites the Arizona Legal Document Preparers Program, implemented in 2003 by the
Arizona Supreme Court, and the California Legal
Document Assistant Program, instituted in 1998, as
programs which have reduced the cost of obtaining
July 2008 | Washington State Bar News
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divorces. (Ibid.) Proponents of the Washington FLLT proposal point to these programs
in support of their arguments. However, it
should be noted that the programs in Arizona and California give narrower authority
to the non-lawyer practitioners than the
Washington program would grant to FLLTs.
The Arizona program permits certified

Is it probable that many
top-notch, college-educated
paralegals would leave
multi-year employment with
a law firm to set up a legal
technician office in a single,
restricted area of law?
document preparers (CDPs) to assist with
completing pre-printed forms and providing general factual information. CDPs are
not allowed to give case-specific advice nor
exercise independent legal judgment (“…
may not provide any kind of specific advice,
opinion, or recommendation to a consumer
about possible legal rights, remedies, defenses, options, or strategies…“). (See Arizona

Code of Judicial Administration Part 7,
Chapter 2, Section 7-208 F. 1 a-e.; Role and
Responsibilities of Certificate Holders.)
The California program allows legal
document assistants (LDAs) to provide
“self-help service to a member of the
public who is representing himself or
herself in a legal matter.” (Cal. Bus. & Prof.
Code, Section 6400, subd. (a).) “Self-help”
service is defined as:

Making published legal documents
available to a person who is representing himself or herself in a legal matter.
(Cal. Bus. & Prof. Code, Section 6400,
subd. (d)(3)).
Filing and serving legal forms and
documents at the specific direction of
a person who is representing himself
or herself in a legal matter. (Cal. Bus. &
Prof. Code, Section 6400, subd. (d)(4)).

Completing legal documents in
a ministerial manner, selected by a
person who is representing himself or
herself in a legal matter, by typing or
otherwise completing the documents
at the person’s specific direction.
(Cal. Bus. & Prof. Code, Section 6400,
subd. (d)(1)).
Providing general published
factual information that has been
written or approved by an attorney,
pertaining to legal procedures, rights,
or obligations to a person who is
representing himself or herself in a
legal matter, to assist the person in
representing himself or herself. This
service in and of itself, does not require registration as a legal document
assistant. (Cal. Bus. & Prof. Code,
Section 6400, subd. (d)(2)).

Thus, unlike the proposal in our state,
neither the Arizona nor the California program permits the exercise of independent
legal judgment, case-specific advice, nor
advice regarding necessary evidence.
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The FLLTP Will Not Attract a
Sufficient Number of People to the
Program to Make an Appreciable
Reduction in the Family Law Legal
Services Gap

Although the POLB’s proposed rules
are based upon the assumption that the
knowledge, training, and legal judgment
of a lawyer are not necessary in every
family law matter, the POLB actually did
recognize that many family law matters
should be excluded from FLLT services or
provided by FLLTs only under the “direct
and active supervision” of a lawyer or after
the FLLT’s work has been “reviewed and
approved” by a lawyer. The list of excluded
and/or supervisory-required services is,
justifiably, broad, and includes divorces
involving business property, pensions, and
transfer of real estate. (For a complete list
of permitted and excluded activities, see
Crossland Letter, pp. 3–5.) The POLB thus
acknowledges that attorney representation
or supervision is necessary in many family
law matters.
But the concomitant reduction of
FLLT income that would result from these
practice restrictions militates against the
probability that the program could attract
a sufficient number of FLLTs to effect an
appreciable reduction in the services gap.
Also, given the number of tasks that must
be performed under the direct and active
supervision of a lawyer (who would charge
for the work), the cost savings assumption
itself is frail.
Moreover, just as the POLB appropriately excluded FLLTs from representing
clients in many family law matters, the
POLB also chose to require FLLTs to be
highly educated. A certified FLLT must
graduate from an ABA-accredited (or FLLT
Commission-approved) paralegal program
of 90 quarter hours, and have an associate’s

degree, a bachelor’s or higher degree, or a
certificate in paralegal studies. Furthermore, depending upon the FLLT’s level of
education, two or three years of experience
as a paralegal or legal assistant is required.
(Crossland Letter, p. 9.) Is it probable that
many top-notch, college-educated parale-

... the POLB envisions
that a significant number
of college-educated, law
office-trained professionals will leave their jobs and
head out into the country to
work at low rates in a single
area of law with significant
restrictions upon the scope
of their practice, for people
of modest means. Even
if that were to happen, it
would not guarantee greater
access to, or lower cost for,
legal services.
gals would leave multi-year employment
with a law firm to set up a legal technician
office in a single, restricted area of law?
Finally, the Washington State Civil Legal
Needs Study, which was cited as support for
the FLLTP in the Crossland Letter, identifies the need for legal services for the indigent (those at or below 125 percent of the
Federal Poverty Level) as being the greatest
in rural areas. As of March 20, 2008 ( for the
period July 2007–June 2009), the Arizona
Supreme Court has certified 574 document
preparers, almost all of whom are located in
Arizona’s two major urban centers: Phoenix
Metro and Tucson. Arizona’s CDP program
has essentially no rural presence. (See www.
supreme.state.az.us/cld/ldp.htm.)
So in summary, the POLB envisions that
a significant number of college-educated,
law office-trained professionals will leave
their jobs and head out into the country to
work at low rates in a single area of law with
significant restrictions upon the scope of
their practice, for people of modest means.
Even if that were to happen, it would not

guarantee greater access to, or lower cost
for, legal services. The proposed rule does
not limit the fees FLLTs could charge, nor
does it restrict them to representing people
of modest means or those living in rural
areas. This vision is neither realistic nor
economically viable.
WSBA Finances and the Access to
Justice Mission

Due to higher rent, well-warranted raises
in employee salaries, and increases in employee pension contributions (over which
the WSBA has no control, as its employees
are enrolled in Washington state’s PERS
program), the WSBA is facing an operating
deficit for at least the next two years.
In the accompanying Bar News articles
supporting the FLLT proposal, POLB
members state that the WSBA has “reserves
of $6,000,000.” This assertion does not accurately convey the amount or purpose
of the WSBA’s reserves. The money is in
three funds: restricted, Board of Governorsdesignated, and unrestricted reserves.
The restricted fund, the Lawyers’ Fund for
Client Protection, is a trust solely for use
with that program, and it cannot be spent
on FLLT or any other project. The Board
of Governors-designated CLE fund and
section funds are reserved for operation of

the WSBA CLE Department and the WSBA
practice sections, respectively. The general
fund reserve, as of April 2008, is a facilities
reserve of $2.5 million, intended for facilities expenses and the anticipated costs of a
move at the end of the current office lease;
a capital reserve of about $500,000 for expenses such as equipment replacement and
technology upgrades; operating reserves of
about $1.5 million to cover necessary and
unforeseen operating expenses; and approximately $250,000 in Board of Governors
program reserves. There is not $6 million
sitting in an account waiting to be spent.
The current reserves are necessary, spoken
for, and well-managed.
From 2002–2007, the WSBA spent
slightly more than $3 million on all access
to justice programs (ATJ Board, statewide
GAAP, Committee on Public Defense, Pro
Bono Emeritus Programs, and the POLB).
In fiscal year 2006–2007, the total spent
on all access to justice programs was approximately $650,000 of an $18 million
WSBA budget. In addition to its financial
contributions to access to justice and other
core programs, such as diversity and lawyer
assistance, the WSBA has certain mandatory regulatory functions; the discipline
system alone will consume over $4 million
of the budget this year.

Child abuse litigation is tough. But
it’s a little less tough if you do it daily.
For twelve years I have been
committed to providing superior
representation in child abuse cases.
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Access to justice is, as it should be, at the
pinnacle of the WSBA’s priorities, and our
more than 30,000 members have invested
heavily in this cause, both financially and
via an enormous number of volunteer
hours. These commitments must be maintained, but the WSBA’s financial resources
are finite and under pressure.
The POLB proposes to administer the
FLLTP through a “Non-Lawyer Practice
Commission.” Proposed Non-Lawyer Practice Regulations 3 F and G state that the
WSBA “shall provide the Commission with
an administrator (Commission Administrator) and any additional staff support as
designated by the Executive Director of the
WSBA” and that “[t]he WSBA shall pay all expenses reasonably and necessarily incurred
by the commission pursuant to the budget
and the expense policy of the WSBA.”
Therefore, the WSBA would be required
to set up and administer the program
with WSBA staff and facilities, and fund it
through WSBA member licensing fees. The
necessary functions would include space,
staff, and economic support for the proposed commission; character and fitness
investigations; determining that each FLLT
has the requisite financial responsibility;
administering the FLLT licensing exam;

Therefore, the WSBA would
be required to set up and
administer the program with
WSBA staff and facilities,
and fund it through WSBA
member licensing fees ....
The POLB’s estimate of
$200,000 to start the
program, and the assertion
that the program will be
self-supporting, are the
POLB’s alone; the WSBA
has not performed a fiscal
analysis. The accuracy of
the POLB’s fiscal impact
estimate is questionable.

setting up CLE programs; investigating
FLLT ethical grievances; and conducting
FLLT discipline hearings. The POLB’s
estimate of $200,000 to start the program,
and the assertion that the program will be
self-supporting, are the POLB’s alone; the
WSBA has not performed a fiscal analysis.
The accuracy of the POLB’s fiscal impact
estimate is questionable.
The Statewide GAAP Program
Is the Best Means for Reducing
the Civil Legal Services Gap for
Moderate-Income People

The Greater Access and Assistance Project
(GAAP) Committee is a standing committee
of the Access to Justice Board, working with
the Washington Young Lawyers Division
(WYLD). The committee’s mission is to: “Establish a structure to support viable moderate means panels in Washington State.”
(Emphasis added. See ATJ Board Annual
Report, February 2008, page 8.) In 2007, the
WSBA spent $20,000 for a GAAP feasibility
study. The GAAP Committee looked at the
successful local GAAP programs operating
in Spokane and Snohomish counties and
those being planned in Kitsap and Whatcom counties, and the committee is now
developing a statewide program proposal.
GAAP is intended to serve those who do not
qualify for legal aid by connecting them to
lawyers willing to work at reduced rates.
Reduced-fee lawyer panels avoid all the
restrictions of the FLLTP, and would not require the creation of an entire “shadow bar
association” as FLLTP would. We should
give the GAAP program the time to work
and the dollars it needs to succeed. GAAP,
not FLLTP, is the right way to provide legal
services to people of modest means.
Conclusion

Equal access to justice should be our preeminent goal. Relegating people who do
not qualify for civil legal aid, but who also
cannot afford an attorney, to lesser, limited,
non-lawyer representation is neither equal
nor just. Our Supreme Court should not
adopt the FLLT proposal.
Mark A. Johnson practices plaintiffs’ professional liability and personal-injury law at the
law firm of Johnson-Flora, PLLC in Seattle.
He served on the WSBA Board of Governors
from 2003–2006. He is WSBA president-elect
and will take office as WSBA president in September. David Heller is the WSBA governor
serving the Ninth Congressional District.
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Legal
Technicians:
Myths and
Facts
by Rita L. Bender and Paul A. Bastine

1.

MYTH: Legal Technicians Would Not
Serve People Who
Are Most in Need
of Legal Services.
FA C T:

The
Wa s h i n g t o n
State Civil Legal
Needs Study (2003) commissioned by the Washington
State Supreme Court provides information indicating areas of greatest need as well as quantifying the
dimensions of unmet need for low-income people.
It is calculated that approximately 88 percent of all
such legal needs are unmet.
Legal assistance is not available to many people
in this state. The economics of legal practice are
such that low-income people — the working poor
who may have too much income to qualify for legal
services programs, even when such programs have
the capacity to provide additional services — simply
cannot afford a lawyer. This unmet legal need can be
addressed in some part by a functional framework for
non-lawyer limited practice.
Legal technicians will be able to provide limited
services to people who will litigate their cases pro
se. The use of technicians for the more routine tasks
will free lawyers to undertake pro bono representation of clients in court, or to assume responsibility
for the more complex issues which are prohibited to
the legal technician.
2. MYTH: This is the Beginning of Non-Lawyers
Taking Over the Legal Profession.
FACT: Non-lawyers already offer legal services,

even though they often are not trained or supervised, and there is no regulation by the courts or
legal professionals. There are scores of individuals
and entities operating in this state, ranging from
Internet operations such as legalzoom.com (which
advertises having served over half a million people) to
untrained paralegals and “notarios.” Consumers are
not adequately protected in the event of negligence or
abuse. The legal technician rule would safeguard the
public by specifically defining the role of non-lawyer
technicians and placing them under the supervision
of the Supreme Court — making them a legitimate
part of the legal community. When courthouse facilitators were authorized, the same argument was
made in opposition that is being used to oppose legal
technicians. Despite the threat of dire consequences,
that program did not result in a “takeover of the
legal profession,” although it has helped some pro
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se litigants and the courts, where it is
accepted in most counties.
The March 2008 report on the courthouse facilitator program by the Washington State Center for Court Research,
Administrative Office of the Courts,

The legal technicians would
provide services that are
now being inappropriately
provided by untrained and
unregulated individuals.
There is more than enough
need for services to low- and
moderate-income people
that the provision of those
services will not jeopardize
the livelihood of lawyers.
reports that of litigants who did not
receive assistance by attorneys or courthouse facilitators, 43 percent obtained
their litigation assistance from friends
or relatives, 16 percent from the Internet,
and 29 percent nowhere. The need for
assistance for poor and modest-income
people is staggering.
3. MYTH: The Practice of Law Board
Inappropriately Circumvented the
Board of Governors by Submitting
the Rule to the Supreme Court.
FACT: In March 2006, the POLB presented

the proposed legal technician rule to the
full Board of Governors for comment. The
BOG voted not to support the rule as it was
presented. A second motion invited the
POLB to further refine the rule. A study
committee was appointed, composed of
the POLB, a Supreme Court justice, two
members of the BOG (who are liaisons
to the POLB and attend non-executive
session portions of POLB meetings), the
president of the Young Lawyers Division,
and the present chair of the Family Law
Section’s Executive Committee. This
committee unanimously decided that
the POLB should study areas and scope
of practice and make a refined further
proposal. It has done so. The POLB further
sought legal counsel as to anti-trust/

restraint of trade concerns. The advice
received was clear and unequivocal: The
proposal should be sent directly to the
Supreme Court, limiting the likelihood of
creating problems for either the WSBA or
the Supreme Court regarding restraint of
trade. GR 25 provides that the WSBA may
comment on such proposals, as it has indicated it will do. GR 25 does not require that
the WSBA must approve any proposal, for
the reasons just indicated. At all times, the
staff and the BOG of the WSBA have been
aware of the actions of the POLB.
4. MYTH: Those Opposing the Rule
Are Doing So to Protect the Consuming Public.
FACT: The WSBA is an organization

whose mission is to “serve the public and
the members of the Bar.” That certainly
is an appropriate mission, but when the
members’ interests are inconsistent with
the interests of consumers, there is a
conflict. The position of those opposing
the rule might be best summed up by the
following statement in a King County Bar
Bulletin article:
The legal technicians also would
directly compete with attorneys and,
as nothing within the rule limits a
legal technician to indigent clients,
attorneys and legal technicians
would have significant overlap in
their client bases.

legal assistant program that is approved
by the American Bar Association or the
commission created under the rule. The
technician must have an associate’s
degree or a degree from a paralegal/
legal assistant program that consists of
a minimum of 90 quarter hours, at least
45 quarter hours of which are substantive legal courses; or a bachelor’s degree
in paralegal/legal assistant studies; or a
post-baccalaureate certificate in paralegal/legal assistant studies. In addition,
the legal technician is required to have
experience under the supervision of a
lawyer of a minimum of two or three
years, depending upon the degree held.
Each legal technician also must complete approved or accredited education
during each calendar year, in courses
certified by the commission.
6. MYTH: Legal Technicians Will Be
Untested.
FACT: The legal technician must com-

plete an examination which shall, at a
minimum, cover the Rules of Professional
Conduct, rules of ethics, attorney-client

Legal technicians acting
within the scope of the
proposed rule shall be held
to the standard of care of
a lawyer, and to the same
ethical standards as a lawyer,
except to the extent that
the Rules of Professional
Conduct conflict with the
rule, in which case the rule
shall apply.

The rule which the POLB proposes
would allow trained and regulated people
to offer limited legal services at lower cost
to those pro se litigants who cannot afford
a lawyer. The legal technicians would
provide services that are now being
inappropriately provided by untrained
and unregulated individuals. There is
more than enough need for services to
low- and moderate-income people that
the provision of those services will not
jeopardize the livelihood of lawyers.
Indeed, it may permit lawyers, freed up
from more mundane tasks, to use their
skills to meet more complex needs of
clients and make them available for referrals from technicians for services outside
the scope of certification.

privilege, and procedural and substantive
law issues related to the area of practice.
The commission, composed of lawyers
and legal educators, will create the proficiency test.

5. MYTH: Legal Technicians Will Be
Insufficiently Trained.

7. MYTH: Legal Technicians Will Not
Be Held to Ethical Standards.

FACT: Under the proposal, a legal techni-

FACT: Legal technicians acting within

cian must be a graduate of a paralegal/

the scope of the proposed rule shall be
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held to the standard of care of a lawyer,
and to the same ethical standards as a
lawyer, except to the extent that the Rules
of Professional Conduct conflict with the
rule, in which case the rule shall apply.
The Supreme Court, in considering
the enactment of the rule, will need to
consider whether the privilege which an
attorney is bound by would extend to a
legal technician by virtue of the rule, or
whether it will be appropriate to seek
legislation to extend the privilege to legal
technicians. Courthouse facilitators, who
presently perform services for both sides
of the same case, are not currently bound
by privilege. Legal technicians will be restricted from serving conflicting parties,
they do not represent any party, and they
suffer the loss of certification if they act
outside the scope of the rule.
All funds that come into a legal
technician’s possession are subject to
RPC 1.15.
8. MYTH: Legal Technicians Will
Litigate Cases.
FACT: The legal technician shall not

represent clients in court proceedings
or negotiations but may provide limited
legal assistance to a pro se litigant. The
technician may operate only within the
scope authorized by the rule, regulations,
and Supreme Court directives. Work that
requires the special skills of a lawyer will
have to be referred.
9. MYTH: Legal Technicians Will
Hire Untrained Assistants to Actually
Provide Client Services.
FACT: Anyone providing services must

be certified pursuant to the rule, have a
staffed office for the acceptance of service
in Washington, and personally perform
the client services. A legal technician
shall not supervise a non-certified individual to perform the services in the legal
technician’s stead.
10. MYTH: Legal Technicians Will
Practice Outside the Authorized
Area.
FACT: A legal technician may not pro-

vide services when assistance is required
which exceeds the practice authorized.
The technician then must inform the client when the client requires the services
of a lawyer. In the event a legal technician
acts outside of the scope of authorized

practice, disciplinary action could remove the technician’s certification. The
scope of family law practice under RCW
26, as recommended for approval by the
Supreme Court, is limited, prohibiting
the legal technician from assisting clients in areas where the Supreme Court
determines that the skills of a lawyer are
required.
11. MYTH: The Legal Technician
Rule Would Be Too Costly.
FACT: After a start-up period in which

the commission which will administer
testing and oversee the system is put in

In the event a legal
technician acts outside of the
scope of authorized practice,
disciplinary action could
remove the technician’s
certification. The scope of
family law practice under
RCW 26, as recommended
for approval by the Supreme
Court, is limited, prohibiting
the legal technician from
assisting clients in areas
where the Supreme Court
determines that the skills of
a lawyer are required.
place, it is anticipated that the legal technicians will pay for themselves through
fees. The rule provides that there will be
a fee for testing, just as for attorney applicants taking the bar examination, as
well as an annual certification fee. Fees
will be adjusted based upon the costs
incurred and the number of applicants
for certification. GR 25 requires “that
the costs of regulation . . . be effectively
underwritten within the context of the
proposed regulatory regime.”
The costs of the start-up period may
be funded by a variety of sources, which
the Supreme Court will undoubtedly consider. Those might include the Adminis-

trative Office of the Courts, loans from
the WSBA, private foundation grants, or
some combination of these. In any event,
the start-up expenses are not anticipated
to go beyond approximately three years,
after which the program should be selfsupporting.
12. MYTH: The WSBA Cannot Afford to Fund the Legal Technician
Proposal.
FAC T: In October 2006, the WSBA,

through the BOG, submitted a proposed
rule to the Supreme Court which was
adopted effective September 1, 2007,
in which the Bar Association agreed to
“paying expenses reasonably and necessarily incurred” by the POLB among
others (GR 12.2). This was six months
after the first full presentation of the
rule to the BOG, when it was known that
the proposal would be further developed
and then recommended by the POLB to
the Supreme Court. Yet no objection or
modification to the WSBA obligation was
made in its request to the Supreme Court
to clarify the Association’s role in funding the POLB. When GR 24 and 25 were
adopted, the WSBA had agreed with the
Supreme Court to fund the operations
of the POLB. Five years later, it was no
surprise to the BOG that there would be
expenses.
The Bar Association fully covers the
operations of the Limited Practice Officer
Program and has done so since 2002,
when it took that responsibility over from
the Court. It makes a net profit from that
operation, almost $20,000 as set forth in
the 2007 budget. With a WSBA budget of
approximately $18,000,000 and reserves
of $6,000,000 (October 2007 WSBA budget), it is unconscionable to argue that
the WSBA should not assist in the limited
expenses in aid of access to justice for
the working poor. Such commitment is
consistent with the mission of the Bar “to
promote justice and serve its members
and the public.”
13. MYTH: It Would Be Inappropriate for the Supreme Court to Authorize Non-Lawyer Practice.
FACT: The Supreme Court intended

that non-lawyer practice might be
authorized when it adopted GR 24 and
GR 25 and directed the POLB to make
recommendations for such practice. This
proposed rule responds to that directive.
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It is consistent with the Supreme Court
recognition of the role of non-lawyers in
the closing of real estate transactions.
The Supreme Court authorized the limited practice officer rule for that purpose.
Likewise, the proposed legal technician
rule is consistent with the holdings in
Cultum v. Heritage House (103 Wn 2d
623, 694 P2d 630 (1985)), (authorizing
real estate agents to practice law by
completing earnest money and other
related contractual agreements) and
Perkins v. CTX (137 Wn 2d 93, 969 P 2d
93 (1999)), (authorizing non-lawyers to
prepare and complete other legal documents). The rule recognizes the positions

of the U.S. Department of Justice and the
Federal Trade Commission requiring
that non-lawyers be allowed to perform
what was traditional legal work, where
appropriate.
14. MYTH: The Supreme Court and
the Bar Cannot Effectively Operate a
Non-Lawyer Program While Protecting the Public.
FACT: The limited practice officer rule

has operated effectively, with very few
complaints and few liability issues. The
courts and the Bar are the entities that
can and should provide oversight for non-
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lawyer practice. This is where the skill
and knowledge for oversight exists. It is
a mistake to let the current uncontrolled
non-lawyer practice continue and expand
without limitation. The legal technician rule will provide a “bright line” for
prosecutors, attorneys general, and the
public as to appropriate, supervised, and
regulated non-lawyer practice.
15. MYTH: There Are No Sufficient
Financial Responsibility or Insurance
Requirements for Legal Technicians.
FACT: Each certified legal technician

will be required to show proof of ability
to respond in damages resulting from
acts or omissions in the performance
of services. (On the other hand, there is
no requirement in Washington that attorneys carry malpractice insurance, or
show proof of ability to respond.)
16. MYTH: The Legal Technician Will
Not Be Able to Operate at Lower
Cost than an Attorney.
FACT: Legal technicians will have fewer

costs to pay than attorneys. For example,
the legal technician will not have the
burden of costly law school loans to
repay. According to the American Bar
Association, the average law school
student loan is approximately $88,000.
Legal technicians’ offices will not require
access to costly legal research or library
subscriptions. Some legal technicians
may be hired by not-for-profits to serve
their clientele, in which case the overhead would be covered by the agency’s
funding source. Other legal technicians
may rent space in low-rent agency facilities. Still others may obtain affordable
space in neighborhoods in which their
low- and modest-income clients are
likely to be located.
17. MYTH: Legal Technicians Will
Provide Second-Class Representation.
FACT: The legal technicians will not pro-

vide representation, in that they cannot
appear in court or negotiate a case. What
they can do is assist pro se litigants in understanding the pleadings and evidence
which the litigant will need to present in
order to succeed in litigation. They also
can help to demystify the process for the
pro se litigant.

Conclusion

There seems little doubt that if a client
could choose between having the full
services of a lawyer, or the very limited
assistance of a legal technician, the client would select an attorney. However,
the people likely to be served by legal
technicians are those who cannot afford
an attorney and would be otherwise
forced to proceed without help. We hope
a time will come when all people in need
of legal assistance will have attorney
representation. The courts and the bar
have an obligation to continue pushing
for the funding necessary to reach that
goal. The legal technician rule is not the
ultimate solution, but it is a step toward
full access to justice.
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Rita L. Bender is a 1968 graduate of Rutgers
University School of Law. She has practiced
in the public defender offices in Newark,
New Jersey, and taught law in the Rutgers
Urban Legal Clinic. In Seattle, she practiced at the Public Defender Association,
and was the regional director of the Legal
Services Corporation regional office. She is
a principal in the Seattle firm Skellenger
Bender, where her practice focuses on family law and adoption and legal ethics. She
has worked on issues of access to justice on
various committees over the years: as one of
the original appointees by the WSBA Board
of Governors to the Legal Foundation of
Washington and she was appointed by the
Washington State Supreme Court to the
Practice of Law Board upon its creation.
She has written and spoken throughout the
country on the complexities and necessity
of restorative justice.
The Honorable Paul A. Bastine has
served as presiding judge for Spokane
County Superior Court and became the
first family law judge dedicating his full
judicial time to the administration of justice
in family law. He retired from full-time
judicial activity in January 2005, but still
serves as a pro tem judge. Judge Bastine
has volunteered his time for many access
to justice efforts. He served as an initial
member of the Access to Justice Board; was
appointed by the Washington State Supreme
Court to the Legal Foundation of Washington and served as president of that board;
and served as trustee and president of the
Spokane County Bar Association. He was
appointed to the Practice of Law Board at its
inception and serves as vice-chair. In 1998,
he was awarded the Goldmark Award from
the Legal Foundation of Washington.
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Legal Technicians
Aren’t the Answer:
The Family Law
Section’s Executive
Committee
Weighs In
by Jean Cotton

I

n January 2008, the
Practice of Law
Board (POLB), contrary to GR 25 Regulation 8D, bypassed
the WSBA Board of
Governors (BO G)
and presented its
proposal for expanding the practice of law to non-lawyer legal technicians
directly to the Washington State Supreme Court.
Since spring 2003, the WSBA Family Law Section
Executive Committee (FLEC) has become vitally
concerned about the potential impact on the public
that would result from creating new avenues for
non-lawyers to practice law. In October 2005, FLEC
wrote to the POLB and BOG to express the growing
concerns of the Section.
At its March 2006 meeting, the BOG, after hearing the POLB proposal for implementation of a
legal technician rule and considering comments in
opposition to the proposed rule from nearly every
WSBA section present, rejected the proposal by a
12–2 vote. Nevertheless, the POLB drafted rules to
create a multi-year pilot project for one or more
practice areas within which legal technicians would
be allowed to operate. Although others were invited,
only stakeholders consisting of representatives from
the BOG, the Washington Young Lawyers Division,
and FLEC attended meetings from April 2006 through
January 2007. The stakeholders offered concerns and
constructive suggestions, which were dismissed. In
addition, the POLB frequently conducted its discussions in executive sessions or private discussions
that the stakeholder representatives were excluded
from attending.
These stakeholders attempted to suggest creative,
alternative means that would provide affordable legal
services to those identified in the Washington State
Civil Legal Needs Study1 (CLNS) as most in need.
These suggestions included:
• Funding and bolstering of low-income services
through Northwest Justice Project, Greater Access and Assistance Project (GAAP), and similar
programs.
• Expansion and further education of courthouse
facilitators and facilitator programs.2
• Incentive programs for increasing pro bono services offered by private attorneys, such as loan
forgiveness or CLE credit.
• Minimal but mandatory pro bono service requirements for all WSBA members.
• Simplification and consolidation of mandatory
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pattern forms.
The POLB ignored all such suggestions.
By October 2006, the POLB had identified four areas of practice to study via
a subcommittee process for purposes
of establishing a legal technician pilot
project: elder law, landlord-tenant, fam-

Family law is one of the most
challenging areas of legal
practice, balancing the skill
of litigation with knowledge
of the law, the psychology
of clients going through
one of the most stressful
events of their lives, and
developing the necessary
financial acumen to make a
practice thrive .... Providing
inaccurate or inadequate
legal services in family law
cases can lead to long-term,
disastrous results for the
families of our state.
ily law, and immigration. FLEC formally
requested that a seat be reserved on each
of the subcommittees for a representative
from the affected section’s leadership,
but no section leadership was invited to
participate. Except for POLB members
serving as chairs, none of these subcommittees’ members had participated in
any of the meetings between April and
October 2006, where the issues were most
openly discussed. This effectively eliminated exposure to dissenting opinions.
Stakeholders then asked to be allowed
to attend subcommittee meetings to
observe the deliberations and to be kept
up-to-date on the activities, but once
again these requests fell on deaf ears.
As others became aware of the POLB’s
proposal, they began to voice concerns.
With elder law targeted as one possible
pilot project area, the Elder Law Section
and the National Academy of Elder Law

Attorneys, Washington Chapter sent letters to the POLB expressing their strong
opposition and concern regarding the
use of legal technicians. Opposition also
has been expressed by the Washington
State Trial Lawyers Association, Washington Defense Trial Lawyers, WSBA
Litigation Section, Washington Chapter
of Immigration Lawyers, Tacoma-Pierce
County Bar Association, and others. In
each case, the concerns focused primarily on the complexity of the practice of
law and the potential harm to the public
if legal technicians were authorized to
practice law. Protecting the public is our
highest priority.
Family law has now been selected by
the POLB as the first area in which to
authorize legal technicians. However, the
POLB has indicated its intent to expand
legal technicians into elder law, landlordtenant, and other areas of practice.
Family law is one of the most challenging areas of legal practice, balancing
the skill of litigation with knowledge of
the law, the psychology of clients going
through one of the most stressful events
of their lives, and developing the necessary financial acumen to make a practice
thrive. Contrary to the misperception
of some, family law is quite complex.
Providing inaccurate or inadequate legal
services in family law cases can lead to
long-term, disastrous results for the families of our state. Examples of potential
problematic outcomes include:
• Loss of custody or contact with one’s
children.
• Erroneous child-support obligation
calculations.
• Inequitable or inaccurate allocation
of property and liabilities in dissolutions.
• Misidentification of fathers.
• Waiver of parentage challenges.
• Lack or inappropriate issuance of
restraining or protective orders.
The emotional and financial cost to
clients to correct most of these types
of errors would far exceed the cost of
doing them right the first time with the
assistance of an experienced attorney. In
many cases there is no way, short of an
extremely expensive appellate process,
to correct such errors and, in some cases,
no means at all. The proposal for legal
technicians to practice family law simply
does not meet the needs identified in
the CLNS.

The POLB has refused to include financial need as a component of its proposal or
as an underlying qualifying factor for providing legal services by legal technicians.
Those most in need of legal services in this
state, those falling under the low-income
category, would have to compete for the
services of legal technicians on the same
basis as individuals in the higher income
categories, thus perpetuating even further
a system of “haves” versus “have-nots.”
Although unknown factors (such as
the number of legal technicians) make
it difficult to project costs, the WSBA
estimates the cost of the Legal Technician
Program to be nearly a million dollars
over a five-year period. It should be noted
that the WSBA, through use of its members’ dues, has already funded the POLB
with $573,133 since its inception in 2002
through April 2008.
Although the POLB was to provide
the BOG with meaningful estimates of
the costs of the proposed pilot projects
including economic viability data, i.e.,

The emotional and financial
cost to clients to correct
most of these types of errors
would far exceed the cost
of doing them right the first
time with the assistance of
an experienced attorney.
In many cases there is no
way, short of an extremely
expensive appellate process,
to correct such errors and, in
some cases, no means at all.
the cost of maintaining an office and the
amount legal technicians would have to
charge for their services, no such data
has been provided to date. Like any other
business, legal technicians would have to
pay office rent and salaries, buy supplies
and equipment, and incur other operating expenses. Accurate cost estimates
are necessary to determine the economic
viability of the project. However, rather
than realistically estimating the costs of
operating such an office, the POLB simply
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suggests that expenses will be reduced
by such measures as legal technicians’
use of nonprofit organizations’ relatively
low-cost facilities. Similarly, the POLB’s
report cites the low cost of services
available on the Internet without noting
that these services are available only
for non-contested or default actions
not requiring litigation. Early estimates
suggested that legal technicians would
likely have to charge upwards of $150 per
hour or “whatever the market will bear”
for their services, but this information is
absent from the POLB’s report.
The areas identified in the CLNS as
having the greatest need for civil legal
services were housing, family, consumer,
employment, health, and public services. However, the category of family
law included legal issues that affect lowincome families four times more often
than higher income families, i.e., issues
involving foster care and child-welfare
authorities in what are commonly known
as dependency proceedings. In dependencies, however, low-income parents
and children are now entitled to legal
representation at state expense.3 Even at
that, the CLNS found that “[Family law is]
not the area of greatest need [revealed]
in either survey, and accounts for only
13 percent to 14 percent of legal issues
experienced by low-income people.”4
Meanwhile, the CLNS revealed that a
far greater percentage of family law cases
involved the assistance of an attorney for
low-income clients than any other category of need identified. Although there
clearly remains an unmet need, attorneys
already are providing services either at
reduced rates or on a pro bono basis for
their family law clients much more often
than for any other type of clientele. Nearly
half of all low-income people did not seek
legal assistance because they did not know
that there were laws to protect them or
that relief could be obtained through the
justice system. This would seem to call for
greater education of the public rather than
watering down the quality of legal services
in the state by authorizing non-lawyers to
practice law.
According to the CLNS, “Low-income
people face more than 85 percent of their
legal problems without help from an attorney. Attorney assistance is most helpful in family-related issues, but even here
only 30 percent of legal issues reported
are addressed with the assistance of an
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attorney. Removing family-related issues,
low-income people receive help from an
attorney in connection with less than 10
percent of all civil legal issues.”5
The benefit of having attorney assistance speaks for itself. “The data demonstrates that getting help from an attorney
dramatically improves satisfaction with
the outcome of a legal problem as well
as feelings about the justice system.
Among those with legal problems who
seek but do not get an attorney’s help,
only 19 percent were satisfied with the

Nearly half of all low-income
people did not seek legal
assistance because they did
not know that there were
laws to protect them or that
relief could be obtained
through the justice system.
This would seem to call for
greater education of the
public rather than watering
down the quality of legal
services in the state by
authorizing non-lawyers to
practice law.
way their legal problems work out. When
households receive an attorney’s help,
however, the satisfaction rate more than
triples, to 61%.”6
The public — especially those who are
most in need — would be better served
by the WSBA and others supporting
existing programs designed to help our
low-income citizenry; e.g., GAAP and
the Northwest Justice Project, as well as
expanding the role of and funding for
courthouse facilitator programs, and
educating the public on available legal
resources including the availability of
unbundled legal services from lawyers.
The POLB has often cited the concern
that without opening up the practice of
law to more non-lawyers, the Bar could
face anti-trust litigation from the federal

government via the Justice Department
and the Federal Trade Commission. However, Washington already allows many
law-related services to be performed
by non-lawyers. For example, limited
practice officers can handle real estate
transactions, non-attorney guardians ad
litem and certified professional guardians
can file pleadings and function similar
to an attorney in court proceedings,
courthouse facilitators can assist with the
preparation of family law pattern forms,
and non-lawyer mediators can help parties negotiate settlements. Accordingly,
many observers feel no justification exists
for an anti-trust action.
In summary, the Family Law Section’s
Executive Committee has respectfully
urged the WSBA Board of Governors to
recommend to the Washington State Supreme Court the rejection of the POLB’s
proposal for implementation of any legal
technician program. Viable solutions
to address the problem of unmet legal
needs for Washington’s poor have been
propounded, and many are already in
place. Allowing inexpert non-lawyers
to practice the complex specialty of
family law poses a risk to the public
that cannot be ignored. We invite every
attorney to submit letters in opposition
to the proposed project and rule to their
respective governor and to the Supreme
Court. This is not a family law problem.
This is an issue of significant importance
to all attorneys and every citizen in this
state.

Jean Cotton is chair of the WSBA Family
Law Section.
NOTES
1. See the full report at www.courts.wa.gov/
newsinfo/content/taskforce/civillegalneeds.
pdf.
2. An integral part of meeting the needs identified in the CNLS are courthouse facilitators.
See 2008 Courthouse Facilitator Programs
for Self-Represented Litigants in FamilyLaw
Cases Report, www.courts.wa.gov/wsccr/docs/
Courthouse%20Facilitator%20Program.pdf.
3. RCW 13.34 et seq.
4. CLNS p. 36.
5. CLNS p. 25.
6. CLNS p. 55.
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Ten Years with the ACLU
What I have learned from the outstanding, collegial, and supportive bench
and bar of this state
by Aaron H. Caplan

J

une 1, 2008, marked my 10-year
anniversary as staff attorney at
the American Civil Liberties
Union of Washington. It was
also one of my last days on the
job. I am making a transition
— I have accepted a position teaching
constitutional law at Loyola Law School in
Los Angeles. When Bar News invited me to
offer some thoughts on the occasion, I was
delighted, as I have learned much from
the outstanding, collegial, and supportive
bench and bar of this state.
When I left private practice in 1998
to begin with the ACLU, I knew that the
position would allow me to work on some
interesting and important cases. I did not
predict that I would be, in the words of
that aphorism that is part blessing and
part curse, practicing civil liberties law
in “interesting times.” I had a front-row
seat when the city of Seattle overreacted
to anti-WTO demonstrations in 1999 by
declaring most of downtown a “No Protest Zone.” New computer technologies
turned me, somewhat by accident, into
an authority on the rights of public school
students who get suspended for using
the Internet to say things their school
principals don’t like. Most important, I
did not predict that much of the ACLU’s
work in the years since the terrorist attacks of September 11 would be devoted
to defending the concept of the rule of
law itself, which has been assailed by the
pernicious argument that it is somehow
an unaffordable luxury for the government to follow the rules that protected
our nation’s freedoms for two centuries.
Here are a few lessons that I learned
during my time working at the ACLU in
these interesting times.
Abstract Rules Have Real Effects
on Real People

Quick: Does a seizure of assets pursuant
to Treasury Department blocking notice
issued by the authority of an executive
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order under the International Emergency
Economic Powers Act fall within an exception to the warrant requirement of
the Fourth Amendment? “A nice topic for
a law review article,” I can hear you say,
“but not one I would ever want to read.”
Admittedly, it is pretty dry stuff — unless you happened to be our clients who
saw the entire inventory of their corner
grocery hauled away in semi trucks
because of a piece of paper faxed from
the Treasury Department. Federal agents
confiscated the cash register, emptied all
the meat out of the freezer, and stripped
the shelves of every last box of cereal
and every last roll of toilet paper. Why?
Because the grocery on Seattle’s Rainier
Avenue shared an address with the local
franchise of an international moneytransfer service that was under suspicion,
and the faxed order said nothing more
than that the assets at the address were
to be “blocked.”
Blocking notices are ordinarily instructions sent to banks, directing them to
freeze the account of a foreign government
or foreign national. In our case, the Office
of Foreign Assets Control had determined,
based on virtually no evidence, that the
headquarters of an international moneytransfer service based in Somalia had
been infiltrated by al Qaeda. (As later
acknowledged by the 9/11 Commission,
this was not so. The entire series of choreographed and highly publicized raids on
Somali-owned businesses in cities across
America was largely a publicity stunt that
added nothing to national security.) So
the government decided that “blocking”
would mean confiscating everything
owned by the local branch of the transfer
service, down to the chairs and the pencils. This opened the door to confiscating
everything owned by the grocery store that
sublet to the transfer service.
If the Treasury Department had followed the Fourth Amendment, it would
have obtained a warrant from a neutral

judge. The judge would have required evidence that the action was justified, and
the articles to be seized would have been
described with particularity. Obtaining
warrants is not difficult — it happens
thousands of times every day — but it
avoids problems like ours. The administration’s unwillingness to follow the rules
led to a tragedy for a small business and
the refugee families that depended on
its income.
My grandfather ran a corner grocery
when he immigrated to this country, so
the case resonated strongly with me.
With the help of volunteer attorneys and
accountants, we were able to negotiate
a $100,000 settlement to cover some of

Our post-W TO litigation demonstrated this principle in many different
ways. Seattle’s infamous “No Protest
Zone” was inaugurated with a televised
press conference where the mayor and
police announced: “We’re going to adopt
a policy [to] prohibit any demonstration
within that core area for the remainder
of the week. Our position is that anyone
who goes into that area to protest will be
arrested.” Amazingly, the City argued in
court later that same day that the policy
was not to prohibit protest downtown,
but only to restrict the area to people
who lived or worked there — and that
those people allowed into the area could
demonstrate if they liked.
In l at er
proceedings, we
attacked
this assertion with a
barrage of
f a c t s . We
had clients
who did not
live or work
downtown
but were allowed in so
long as they
took their
political
buttons off
their coats.
(Another bit
of pointless
theater in
(Left to right) Aaron Caplan, ACLU Board President Jesse Wing (who was Habeeb’s
which freemain ACLU attorney), and Iraqi refugee and artist/calligrapher Abdulameer Habeeb.
doms were
The ACLU brought on a suit on Habeeb’s behalf for wrongful arrest and detention.
suppressed
The U.S. Department of Justice later issued an apology to Habeeb.
in exchange
our clients’ losses, although it took two
for absolutely no gain in security.) We also
years to do it. Our clients learned the
were able to test the City’s theory with the
hard way that the difference between a
help of an attorney whose office was in
constitutionally adequate warrant and a
the affected area. If it was really true that
fax backed up only by an agency’s say-so
persons working within the Zone were
is far from academic.
allowed to protest, then they should be
able to carry signs on the street outside
The Facts Matter
their offices. Our tester gathered a team
Just as legal rules have enormous impact
from his firm who carried signs saying
on the stories of individuals, under
“Protect Free Speech!”; “Say No to WTO”;
our common law system the stories of
and my personal favorite, “Downtown
individuals have enormous impact on
Workers Against the WTO.” Sure enough,
the law. You can talk until you are blue
these people were ordered to put down
in the face about why a blocking order
their signs, on pain of arrest.
is not a warrant, but it will not resonate
We obtained early settlements for three
until you connect the legal concept back
of our seven clients, but four of them
to the immigrant grocers losing their
remained in the case through an appeal.
livelihood.
In another demonstration of the impor-

tance of the facts, the two clients who
ultimately prevailed were the ones who
had videotaped evidence showing exactly
what had happened to them. On remand,
we negotiated settlements of $62,500 for
a credentialed conference observer who
was wrongly arrested and $12,500 for a
demonstrator whose sign was confiscated
on videotape. Putting a face to the legal
violation — in this case, making the face
visible literally — matters enormously.
Read Your History

Although every modern constitutional
question has its novel elements, it
will usually have more than a passing
resemblance to events from the past.
For example, the ACLU’s work opposing
current attempts to inculcate religious
doctrines in public school science classes
under the name “Intelligent Design”
traces directly back to the attempts to
do the same thing in the 1980s under the
name “Creation Science,” and ultimately
back to the Scopes Trial of 1925 (one of
the ACLU’s first cases). The clampdown
on immigrants after September 11 is
eerily similar to the Palmer Raids of
1919–21, when federal agents arrested
and deported political dissidents and
even some lawful immigrants in response
to the panic caused by a terrorist attacks
(this time by anarchists).
Recognizing historical parallels can
help you frame a successful argument.
We were contacted by students who were
threatened with suspension from school
not because of anything they had written
on the Internet, but because they had created a bulletin board for open discussion
on which other anonymous students had
said punishable things. In many important respects, the case resembled the
famous sedition trial against John Peter
Zenger in 1735.
Zenger was an early publisher of
newspapers, which at the time were a
new and unfamiliar technology that allowed people to express their ideas to a
wider audience at an unprecedentedly
low cost. Zenger got into trouble not for
his own writings, but for creating a platform where other anonymous speakers
criticized the British bureaucrat then
running the New York colony. The jury
refused to convict Zenger, and his story
motivated the framers of the Constitution
to include strong protections for freedom
of speech and press.
The analogy between our modern
high-school students and John Peter
July 2008 | Washington State Bar News
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Zenger proved to be a very fruitful source
of legal ideas, authorities, and, of course,
inspiration. We were ultimately successful
in persuading the school board to reverse
the punishment. We went on to obtain
precedent-setting rulings protecting the
rights of students in cyberspace.
Constitutional Lawyering Is
Lawyering

One nice feature of ACLU litigation is
that we choose cases that allow us to
talk (both in and out of court) about
important philosophical, political, or
historical principles. But the mechanics
of the litigation are not rarefied. We use

the same tools as other lawyers.
For example, I initially found the least
familiar and most intimidating area
of the ACLU’s caseload to be our work
around prison and jail conditions. In
1999 we had a two-week trial about the
substandard medical care at the Washington Corrections Center for Women
at Purdy. Our clients were found guilty
of felonies, but they had been sentenced
to a term of imprisonment, not to death
or disfigurement from easily preventable
ailments. Coming from a commercial
litigation practice, I first thought this was
a completely different universe.
But one can research this case law
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just like any other. It quickly became apparent that a claim for cruel and unusual
punishment under the Eighth Amendment had well-defined elements just like
any other cause of action. One element
is that prison officials had “deliberate
indifference” towards the consequences
of their health-care practices. How could
we prove this element? The same way a
lawyer would prove any claim. We talked
to our clients. We exchanged written
discovery. We took depositions.
Our clients told us that the prison
dentist had earned the nickname “Dr.
Yank” in honor of his preference for pulling teeth that other dentists would try
to salvage. At deposition, I decided to
confirm another rumor the prisoners told
me. “Does your car have vanity plates?” I
asked. “Yes,” he said. “What do they say?”
I asked. “DR YANK,” he responded. We
made sure to emphasize this in our posttrial brief and explain why it supported
the element of deliberate indifference.
The case ultimately settled, with agreements to improve conditions and a fund
for further enforcement.
Another way in which constitutional
lawyering resembles ordinary lawyering
is the magical effect of well-prepared
correspondence to resolve cases before
they erupt into litigation. In addition to
the typical demand letter, this can also
take the form of a public-records request.
One of our clients was a beer importer
who was denied the ability to sell a fancy
Belgian ale in the state of Washington
because the label ( featuring an artistic
nude from a well-known Flemish painter)
allegedly violated an outdated regulation
banning alcohol labels that Liquor Control Board (LCB) deemed to be “immodest, undignified, or in bad taste.”
We sent a request asking the LCB to
provide records showing all instances
in which labels had been rejected in the
past three years. A few days later, I got a
call from an LCB commissioner saying
that they would certainly respond to the
records request — but in the meantime,
could I please just tell him which rules
the ACLU thought needed changing. One
letter later (explaining how government
cannot restrict speech based on vague or
subjective terms), the unconstitutional
rule was eliminated.
You’ll Never Walk Alone

Of course, a letter on ACLU letterhead
signals that the writer is not just another
lover of good beer and immodest bottles.

The letterhead represents our tens of
WSBA Mission Statement
thousands of current members and our
The Washington State Bar Association’s mission is to serve the public and the members of
history of effective and principled advothe Bar, ensure the integrity of the legal profession, and to champion justice.
cacy stretching back to 1920. Because our
letterhead was doing some of the work
for me, I have always felt an obligation
2008–2011 Strategic Goals
WSBA Guiding Principles
Adopted by the WSBA Board of Governors on
to make sure my own work was at the
The WSBA will operate a well-managed
September 21, 2007
association that supports its members and
same high standard, so that other ACLU
advances and promotes:
lawyers could continue to benefit from
1. WSBA engaging in a systematic review of
• Access to the justice system;
our good reputation.
all its programming.
• Diversity, equality, and cultural understandThis is one of many ways in which
2. WSBA strengthening its connection with
ing throughout the legal community;
the work we do as lawyers is always a
its membership.
• A fair and impartial judiciary;
team effort. The ACLU is blessed with an
3. BOG improving its relationship with the
• The public’s understanding of the rule of law
and its confidence in the legal system; and
WSBA staff.
extensive roster of volunteer attorneys
•
The ethics, civility, professionalism, and
who never fail to rise to the occasion.
C
M
Y
CM MY CY CMY K
competency of the Bar.
Our volunteers handle cases for us on a
pro bono basis; provide valuable advice Kraft Palmer Davies 1/2 Page Vertical Full Page Ad For March 2008
and consultation on cases where they
are not listed as counsel; and assist with
research, public speaking, and advocacy.
Washingtonians are fortunate that our
bar instills a strong ethic of volunteerism
for the public good.

Perhaps personal injury referrals

Eternal Vigilance Really Is the
Price of Freedom

Roger Baldwin, the founder of the ACLU,
once wrote that “[n]o battle for civil
liberties ever stays won.” He meant, of
course, that no battle for civil liberties
stays won without concerted effort. In
our office, it is virtually a guarantee that
every year we will receive four or five
complaints from families with a student
who was punished for declining to recite
the Pledge of Allegiance, even though the
U.S. Supreme Court established students’
freedom to abstain back in 1943. After we
contact the schools and explain the law,
the principals typically apologize and
reverse the punishment. But the problem
recurs, because school administrators
either forgot or were never told that the
Constitution protects a student’s right
against compelled oaths. The battle
would not stay won without this continual re-education effort.
A free society requires constant maintenance, preferably starting with good
civics education at an early age. And that
maintenance requires citizens, lawyers,
and organizations committed to ensuring
that the Bill of Rights remains more than
just a piece of paper.
Aaron H. Caplan was a staff attorney
at the American Civil Liberties Union of
Washington for 10 years. He now teaches
constitutional law at Loyola Law School
in Los Angeles.

should come with warning
labels, too.

Achieving positive results on behalf of the injured doesn’t happen by
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Washington State Supreme Court Rated # 2
A recent analysis reveals it is the nation’s second most influential state high court

A

recent article in the University of California Davis Law
Review analyzes how often
state supreme court opinions have been followed
in other jurisdictions.1
The article concludes that the Washington
State Supreme Court is the second most
influential state high court in the nation,
behind only the California Supreme Court.
To determine the influence of a court’s
opinions, the article’s authors obtained
data from the Shepard’s Citations Service
and counted the number of cases that have
been “followed” in other jurisdictions. The
Shepard’s “followed” designation means that
an opinion has been cited and relied on “as
controlling or persuasive authority.”2
The data examined are voluminous:
“nearly 24,400 state high court decisions that
were followed at least once, and most only
once, by out-of-state courts during the sixtysix years under review.”3 The resulting citation analysis provides an objective measure
of the extra-jurisdictional significance of the
opinions of all 50 states’ high courts.
Based on the Shepard’s data, the Washington Supreme Court ranked in second
place in every category measured:
• Decisions followed at least once by an outof-state court from 1940 through 2005
• Decisions followed three or more times
by out-of-state courts from 1940 through
2005
• Decisions followed five or more times by
out-of-state courts from 1940 through
2005
• Decisions followed three or more times
by out-of-state courts from 1986 through
2005
• Decisions followed five or more times by
out-of-state courts from 1986 through
2005
The article offers the following hypotheses for Washington’s production of more
followed decisions than the highest court of
every other state except California:
In some ways, the results for Washington defy the state’s demographics,
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by Tim Fuller
given its smaller population base and
correspondingly smaller court system,
as compared to California and many
other states. We found, however, that
Washington employs appellate practices that produce a focused review selection process. Moreover, Washington
requires by statute [RCW 2.06.040] that
intermediate appellate dispositions be
made by written opinions with reasons
stated, and Washington’s Supreme
Court, similar to California’s, utilizes a
professional central staff of attorneys
to carefully scrutinize petitions for
review of underlying intermediate
appellate opinions.4

The following Washington cases have
been followed six or more times:
• 16 times: State v. Ward, 123 Wn.2d 488,
869 P.2d 1062 (1994) — rejecting constitutional challenges to the sex offender
registration statute; majority by Guy, J.
• Eight times: Queen City Farms, Inc. v.
Cent. Nat’l Ins. Co. of Omaha, 126 Wn.2d
50, 882 P.2d 703 (1994) — construing an
insurance policy’s pollution exclusion;
lead opinion by Brachtenbach, J.
• Seven times: State v. Barefield, 110
Wn.2d 728, 756 P.2d 731 (1988) — construing the Interstate Agreement on
Detainers as applied to sentencing;
opinion by Dore, J.
• Six times: Berschauer/Phillips Constr. Co.
v. Seattle Sch. Dist. No. 1, 124 Wn.2d 816,
881 P.2d 986 (1994) — analyzing the scope
and applicability of the economic loss
rule; opinion by Guy, J.
• Six times: Pappas v. Holloway, 114 Wn.2d
198, 787 P.2d 30 (1990) — discussing the
applicability and waiver of the attorneyclient privilege in attorney malpractice
actions; opinion by Dolliver, J.
• Six times: State v. Cauthron, 120 Wn.2d
879, 846 P.2d 502 (1993) — analyzing the
admissibility of DNA evidence; majority
by Durham, J.5
The article mentions the Washington
State Supreme Court favorably in several
places:

• “Our results also show that in recent
decades some of the previously highestranked state high courts have been
eclipsed by other courts such as the
Supreme Court of Washington.”6
• “[T]he Supreme Court of Washington
has produced a high number of followed
decisions, disproportionate to its population.”7
• “In our more recent data based on followed cases, Washington has become
the dominant second-ranked court, with
Arizona, New Jersey, and Kansas in the
next positions.”8
• “[S]ome . . . states [other than California], most notably Washington, appear
to have gained sway while yet other
traditionally influential jurisdictions
have become less so.”9
Since both of the article’s authors are
on the California Supreme Court staff,
their likely purpose in analyzing the data
was to document the preeminence of their
court. They had no stake in the rankings
of other courts, and no doubt they were
surprised to discover that the Washington
State Supreme Court has been more influential than the high courts of far larger
states. Washington attorneys are probably
far less surprised.
Tim Fuller is reporter of decisions of the
Washington State Supreme Court.
NOTES
1. Dear, Jake and Jessen, Edward W., “Followed
Rates” and Leading State Cases, 1940-2005, 41
U.C. Davis Law Review 683 (2007).
2. Dear and Jessen, supra at 690 (quoting Shepard’s
internal, unpublished manual for its attorney
editors).
3. Dear and Jessen, supra at 693.
4. Dear and Jessen, supra at 704 n.55.
5. Raw data of “followed” cases provided to the
author by Edward W. Jessen, California reporter
of decisions.
6. Dear and Jessen, supra at 683.
7. Dear and Jessen, supra at 709 n.87.
8. Dear and Jessen, supra at 697.
9. Dear and Jessen, supra at 710.

Law’s Lighter Side

Dealing
with Phone
Grazers
by Jeff Tolman

T

he phone rang on cue. It was
9:00 Saturday morning, the
opening bell for the phone
grazers.
“Tolman, Kirk and Franz,” I answered.
“I’m thinking about getting a divorce,”
the voice on the other end of the line said.
“What kind of a deal will you give me?”
I’d been through similar conversations
many times before. The caller had not
given his name. He was afraid I would send
him a bill for any legal advice if I knew his
identity. There was no interest in establishing a long-term relationship. If, a year from
now, he were injured in a car accident he
would spend Saturday mornings grazing
again. This time it would be, “I’m thinking
about hiring a lawyer for a personal injury
claim. What kind of a deal will you give
me?” He was not a client I wanted.
“I’ll buy you a weed eater after I finalize
your third divorce through our office,” I
responded.
“That’s stupid,” the caller said and hung
up, no doubt already dialing the lawyer
below me in his phone book.
He was right. My answer was stupid,
but so was his question. I can’t imagine
calling medical offices: “I’m thinking about
getting a colonoscopy. What kind of a deal
will you give me?” And (to use a bad pun),
in the end, would I want the procedure
performed by someone who I had
negotiated into a modest fee? I recall
that on one of the early Apollo flights
the commander was asked how it
felt in space. “I’m a
little nervous,” he
responded, “being
way up here in a craft
built by the lowest
bidder.”
Despite the frequent wasting of time,
I always take cold calls.
Anyone who takes the

time to call my office gets to talk to a
lawyer, even the grazers. Once in a while
a good case or client comes out of the call.
There are some telltale signs, though, to
watch for in callers seeking advice over
the phone.
Does the caller give his name? Any
caller who opens by saying “This is Sally
Mulligan, I just have a quick question”
gets a good answer. They aren’t trying to
hide anything or be deceptive. An issue she
thinks may be simple is bugging her. Will
I answer her question? Sure. My interest
wanes immediately when the caller does
not state his name, and when I ask “To
whom am I speaking?” either hangs up
or says “you don’t know me,” or, my personal favorite, mumbles and coughs, as if
a petit mal seizure occurred the moment
my question was uttered: “This is ckyel
(cough) liuywe (clear throat).”
Does the caller want a specific answer
to a general question? Recently a grazer
called and asked if I knew much about
homeowners’ associations. “Some,” I responded. ”What is your question?”
“Is there a specific time homeowners association meetings need to take
place?”
“It depends on what the association
bylaws say,” I responded. “Often a specific
date and time for the annual meeting are
set forth in those documents.”
“Well, apparently you know a different
side of Millie Guenther than I do!” the
caller angrily responded. She immediately
hung up, and began dialing, no doubt,
another lawyer who may not side with
the infamous, but unknown to me, Ms.
Guenther.
Does the caller value your time?
So often the grazers,
since they don’t

plan on paying anyway, think they own
your day. They will start: “This is kind of
a long story, though, I’ll try to make it
short. Dad told me once, years ago when
I was about 10, that I was conceived in
the Antlers Motel in Greybull, Wyoming.
My mom’s pregnancy was smooth, but the
delivery was long....” Cut them off or feign
a fire in your office. This grazer will keep
you on the phone as long as you will let
him, without any interest in hiring you at
the end of the call. “Thanks. I appreciate
your time and will get back to you,” they
will say when your patience finally runs
out, but won’t.
Does the caller think she has the right
answer already and is only looking for
assurance? “Last night on law talk radio
I heard (already a giant red flag) that you
should make 11 originals of your will and
file each in a different state. Does your
office do that?” a grazer may ask, or say “A
lawyer I just spoke with, I don’t remember
her name, told me....” Run away screaming
from this caller. Tell her the question is
so complicated that she needs to come in
and discuss it with you face-to-face. She
won’t. Or encourage her to trust the advice
she just received from the no-doubtcompetent attorney she just called. If you
don’t take an aggressive course of action,
you will get dribs and drabs of information, then if you disagree with the prior
attorney’s advice at all you will get one
final question: “Do you do malpractice? I
think the last attorney I spoke with gave
me bad advice!”
In the end it’s important to remember the type of clients every lawyer is
after. Those with whom we can develop
a long-term attorney-client relationship.
Those who will refer their friends, family
members, and coworkers to us. Those who
won’t second guess us every
second. Those who won’t
constantly be looking for a
good deal at 9:00 Saturday
morning.
Jeff Tolman is a partner
with Tolman , Kirk &
Franz in Poulsbo. Since
1981, he has served as
district and municipal
court judge pro tem.
He can b e rea ch ed
at 360-779-5561 or
jefft851@aol.com.
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In Memoriam
This In Memoriam section contains brief
obituaries of WSBA members. The list is not
complete and contains only those notices that
the WSBA has learned of through newspapers,
magazine articles, trade publications, and
correspondence. Additional notices will appear in subsequent issues of Bar News. Please
e-mail notices or personal remembrances to
inmemoriam@wsba.org.
Backstein, Robert J.

Bob Backstein was stationed at Fort Lewis
while serving in the Army. He received his
law degree from the University of Arizona.
During his nearly 50-year career, he served as
city attorney for Phoenix, and several Pierce
County communities, including Tacoma. Bob
Backstein died April 20, 2008, aged 75.
Brosche, William

William Brosche was born in 1930. A graduate
of Laurelhurst Grade School, Roosevelt High
School, Seattle University, and the University
of Washington Law School, B
 rosche was a
devoted Husky and Mariner fan and greatly
enjoyed British comedy. He was an attorney
with Unigard Insurance for 30 years. He died
on May 5, 2008, aged 77.
Callow, Keith McLean

From Don Gulliford: “The news of retired
Chief Justice Keith Callow’s passing was hard
to take. With a wonderful sense of humor, a
deep insight into human foibles and frailty,
Keith Callow was also a wonderful morning
coffee partner, especially when the Court of

Appeals was in the Pacific Building with our
then law firm’s offices.
“We shared a wonderful nutcake hobby,
the collecting of awful legal writing mistakes,
malaprops, editorial goofs, etc. — the worse
the better. All-time winner was ‘Our’ C.W.
in a prominent lawyer’s letter — so awful
that some comrades never did ‘get it.’ We
pondered together the attenuated subtlety
of whether any amount of tutoring could
cure the secretary, or the lawyer who did not
read before signing. Awards to many others,
including ‘heirs and emissions’ in insurance
policy letters.
“With the courage of the seasoned combat
veteran that he was, he always cheerfully
discussed his election defeat and how much
he later enjoyed helping emerging nations establish justice and judicial systems. He always
forcefully told me the U.S. justice system was
the very best of them all. Same for him.”
Justice Keith Callow served in the Attorney
General’s Office; in private practice; and on
the King County Superior, Washington State
Appeals, and State Supreme courts. He also
worked for the U.S. State Department. Keith
Callow died April 4, 2008, aged 83.
Clark, Donald J.

Don Clark was born in Spokane in 1924.
He served in the Navy in World War II. He
obtained his law degree from Gonzaga
University School of Law and practiced in
Yakima. Clark held the office of prosecuting
attorney for Yakima County. He was a regional attorney for the Interstate Commerce

Commission and then practiced privately
in Pasco. He liked to fly planes, especially a
light aircraft on business trips throughout
Eastern Washington. Don Clark died January
14, 2008, aged 83.
Coulter, Lee

Lee Coulter served his country in the Navy
and attended law school at Northwestern
University. He worked for Hartford Insurance
and was the attorney for the Association of
Washington Industries (AWI). He composed
the AWI digest used almost exclusively by
legislators. He then worked for the General
Telephone Co. of the Northwest and Alaska
(now Verizon). After retiring, he spent his
time on Vashon Island as a “country” lawyer.
He always said, “If you enjoy what you are
doing, life is easy.” Lee Coulter died March
29, 2008, aged 84.
Dixon, Robert E.

Robert Dixon graduated from the UW School
of Law and became a deputy prosecuting
attorney. Judge Dixon overcame a speech
impediment and advanced through the legal
system to a Superior Court judgeship. He
was known as fair and kind, especially as a
juvenile court judge, and even went so far as
to bring home one of the troubled children
after a month on the job. He enjoyed singing,
woodcarving, photography, cooking, and
growing roses with his wife. Robert Dixon
died April 26, 2008, at the age of 78.
Esposito, Joseph A.

A graduate of Gonzaga School of Law, Joseph
Esposito was a bankruptcy, business, and estate lawyer. He served in the Army Artillery. A
longtime resident of Spokane, Esposito loved
his children and grandchildren and spent
many hours coaching them, swimming with
them, racing with them down Schweitzer
Mountain, hunting and fishing with them,
and preparing delicious Italian meals . Joseph
Esposito died May 30, 2008, aged 76.
Getches, Meredith Ann

Meredith Getches was the first woman to
be appointed hearing officer for the City of
Seattle and served from 1990 to 2003. She
decided many controversial land use and
environmental cases. She gained the respect
of city officials, developers, and neighborhood
organizers who saw her as fair and evenhanded. Before becoming involved in the field
of law, she was a teacher and urban planning
consultant. Getches earned degrees in history, environmental studies, environmental
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planning and her J.D. from the University of
Oregon School of Law. Meredith Getches died
June 4, 2008, at the age of 63.

and good coffee. His wife, Amy, was the love
of his life. Bill Hines died May 13, 2008, at the
age of 60.

Hines, William Thomas

Jonson, Carl A.

Bill Hines was born in Owensboro, Kentucky. He was a criminal defense attorney
for 20 years. He pursued a law degree after
an assortment of odd jobs, including bus
driver and chauffeur. He was hired as a federal
public defender right out of law school and
performed his work with skill and integrity.
Hines was funny, intelligent, and enjoyed
nature, engaging conversations, motorcycles,

Carl Jonson graduated from the UW School
of Law in 1939 and practiced law in Seattle for
more than 50 years. He founded the firm of
Jonson & Jonson, P.S., now owned by his two
sons, Michael and Richard. He was 92 when
he died on April 13, 2008.

Martin from Walla Walla enlisted in the
Army Air Corps, flew more than 25 missions
out of England in World War II, and earned
the Distinguished Flying Cross. He graduated
from UW School of Law in 1950, served as a
JAG in the Air Force, entered private practice,
and won various elected positions including
district court judge, municipal court judge,
and deputy prosecutor. He was a voracious
reader and loved war and spy novels. Howard
Martin died May 13, 2008, at the age of 83.

Martin, Howard John

Mayhew, Alvin “Skip”

Longtime District Court Judge Howard

Alvin Mayhew was born in 1947 in Rockford,
Illinois, and moved to Washington in 1957.
Mayhew received his law degree from the
University of Puget Sound School of Law (now
Seattle University). He was a member of the
Puyallup Elks, Blue Knights Washington II,
and the Gold Wing Riders Association. Judge
Mayhew was a municipal judge in Orting. He
enjoyed camping, waterskiing, fishing, duck
hunting, and riding motorcycles. He died on
May 7, 2008, aged 60.

peterson young putra is pleased
to announce that

michael a. goldfarb

has joined the firm as a shareholder

Sakahara, Toru

Born in Tacoma in 1916, Toru Sakahara received his bachelor’s degree from UW in 1940,
and was one of the first Japanese-American
students to gain admission to the University of
Washington School of Law, where he studied
until he was sent to an Idaho relocation camp
in 1942. After his release, he completed his law
degree at the University of Utah in 1944. In
1965, he founded Sakahara and MacArthur, a
groundbreaking minority-and-female-owned
firm. Sakahara served as president of the
Japanese American Citizens League, Seattle
Japanese Community Service, Jackson Street
Community Council, and the Seattle Housing
Citizens Board. His long-standing service to
the community was honored by the Emperor
of Japan, who awarded him the Order of the
Sacred Treasure, Fourth Class, in 1984. He
died on April 26, 2008, aged 91.
Wilson, Warren Laurence

1501 fourth avenue, suite 2800 seattle, wa 98101
tel: 206-624-6800 · www.pypfirm.com
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Larry Wilson grew up in Everett. During high
school, he was a member of the Cord King
Quartet. He served in the Navy and graduated
from the UW School of Law in 1965. He was
elected as district court judge for the South
Snohomish County District Court and served
1972–1994. After retirement, Judge Wilson
lived in Port Townsend and was legal advocate for the Domestic Violence and Sexual Assault Program of Jefferson County. He was an
avid sailor and enjoyed RVing. Larry Wilson
died April 10, 2008, at the age of 71.

The Board’s Work
by Michael Heatherly
Spokane: April 25–26, 2008

A

t its April 25–26 meeting in Spokane, the WSBA Board of Governors addressed a projected
$1 million budget deficit for
fiscal year 2009 that likely will prompt an
increase in the annual member license fees
for 2010–11. Meanwhile, as part of a project
to streamline WSBA operations, the Board
placed on inactive status three committees
whose major responsibilities already had
been shifted to WSBA staff.
The Board heard a report from Governor
and Treasurer Doug Lawrence regarding the
expected budget deficit and measures being
taken to manage it. Upon recommendation
of the Budget and Audit Committee, the
Board unanimously approved an increase in
the general operating reserve fund from $1.2
million to $1.5 million and an increase in the
facilities reserve fund from $1.4 million to
$2.5 million.
The expanded reserves will help protect
WSBA general funds against anticipated
increases in major expense areas. These
include an expected significant increase in
rent when the 10-year lease on the new WSBA
headquarters expires. The current lease is at
below-market rates, and lease payments are
expected to be considerably higher whether
the WSBA stays in the current space or moves
at the end of the term.
In related action, the BOG voted to
shorten the term for which annual WSBA
member license fees are set from three to
two years. The Budget and Audit Committee
recommended the change in order to allow
more flexibility in setting fees to respond to
changes in WSBA finances.
Comments made during discussion of the
financial measures suggested that a proposed
license fee increase for fiscal years 2010
and 2011 is all but unavoidable. Lawrence
noted that even the increased reserves would
dwindle to zero in five years if the anticipated
deficit persists. Many expenses cannot be reduced, or could be reduced only at the expense
of critical WSBA services, he said. Meanwhile,
license fees are the primary source of income
that could make up the deficit.
A specific fee proposal was not discussed.
Under a revised timetable, the Budget and
Audit Committee is to make its preliminary
recommendation regarding fees for 2010–11
by mid-July. The BOG is scheduled to discuss
those recommendations at the July 25–26,

2008, meeting in Walla Walla. The Budget
and Audit Committee will then make its final
recommendation in late August. At the September 18–19 meeting in Seattle, the last of the
fiscal year, the Board will vote to set the fees
and to approve the 2009 fiscal year budget. The
BOG’s decision on fees would then be subject
to approval by the Supreme Court.
In other business, the BOG took action on
several recommendations by the Strategic
Planning Committee, which is reviewing
all WSBA committees, boards, and panels
to improve efficiency. The Board voted to
suspend operation of three standing com-

mittees: the Alternative Dispute Resolution
Committee, the Law Office Management
Assistance Program Committee, and the
Lawyers Assistance Program Committee.
The functions previously carried out by the
affected committees have been taken over by
full-time, staffed WSBA programs.
The BOG voted to place the appointment
of members to the Civil Rights Committee
on hold pending the expected formation
of a Civil Rights Section, which would have
broader authority than a committee. Work to
create the section is under way and could be
completed within the next few months. How-
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ever, the Board rejected a proposal to place
the Professionalism Committee into hiatus
while a comprehensive effort to promote
professionalism is carried out. Meanwhile,
the BOG voted to table consideration of a
proposal to realign the Pro Bono and Legal

Aid Committee (PBLAC) to operate under
the Access to Justice (ATJ) Board rather
than the BOG. Dan Young, PBLAC chair
the past three years, told BOG members he
was unconvinced that the ATJ Board was
the appropriate body to oversee PBLAC’s

we know eastern
washington
Referrals and
Associations Invited

509.575.1588
Yakima

Ellensburg

Sunnyside

www.abeytanelson.com

functions or that the ATJ Board was even
interested in doing so. ATJ Board member
Greg Dallaire asked the BOG to defer action
until the ATJ Board can discuss the matter
and present its position. The proposal was
to be taken up again at the June 5–6 BOG
meeting in Vancouver.
Finally, the Board approved a request to
add a second non-lawyer position on the
Washington State Bar Foundation Board of
Trustees. The foundation is a nonprofit organization that raises money to fund programs
including the Loan Repayment Assistance
Program and the Presidents’ and Governors’
Diversity Scholarship. The trustees are attempting to broaden the organization’s base
beyond the legal community. After approving
the addition of the second non-lawyer position, the BOG appointed the two non-lawyer
trustees for the next term: Barbara Potter,
executive vice-president of Laird Norton Tyee
Trust Co., and Bart Wilson, CPA, shareholder
in Bader Martin, PS.
Bar News Editor Michael Heatherly practices in Bellingham and can be reached at
360-312-5156 or barnewseditor@wsba.org.
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Ethics and the Law
however, you may be dealing with more
than one person or entity as a part of the
background context of a representation —
multiple company founders, a developer
and a property owner, one distinct part of
a corporate group, or several family members. In those situations, it is important to
make clear to whom your duties will — and
will not — flow, so that if the other people
in the circle you are dealing with are disap-

by Mark J. Fucile

I

recently did a series of law firm
risk-management classes with two
lawyers who represent, respectively,
claimants and lawyers in legal malpractice litigation and two others who
prosecute and defend bar grievances.
Despite their varying practice perspectives,
they all shared a common theme: Lawyers
need to contemporaneously document key
client decisions throughout the course of a
representation. For lawyers, the documentation provides a clear record of advice
given. For clients, that same documentation provides an equally clear channel for
communications on the key aspects of the
representation.
For a variety of reasons, lawyers’ decisions today are increasingly being “second
guessed,” and the civil and regulatory
consequences of “wrong” decisions are
potentially more severe than in the past.
One way lawyers can protect themselves in
the face of these trends is “defensive lawyering” — managing your practice in a way
that attempts to reduce civil and regulatory
risk by documenting the key milestones in
a representation: at the beginning, along
the way, and at the end.
At the Beginning

Defensive lawyering should begin at the
beginning. When you are taking on a client
(or a new matter for an existing client), it
is important to define who your client will
be and the scope of your representation,
to confirm any necessary conflict waivers,
and to set out your compensation arrangements. Engagement letters offer an ideal
venue for covering all four.
Defining the Client. At first blush, it
might seem odd that you need to say who
your client is. In many circumstances,

complex, it is becoming more common for
businesses and even some individuals to
have more than one lawyer handle discrete
aspects of their legal needs. If you are handling a specific piece of a client’s work, it is
prudent to set that out in the engagement
letter. That way, you are less likely to be
blamed later if another aspect of the client’s
work, which you were not responsible for,
doesn’t turn out to the client’s liking.

Defensive Lawyering

(And Why It’s Good for Both
Lawyers and Clients)
pointed later, they can’t claim you were
representing them too, and that you didn’t
protect them.
In Washington, whether an attorneyclient relationship exists in a particular
circumstance is governed by a twofold test
set out by the Washington State Supreme
Court in Bohn v. Cody, 119 Wn.2d 357,
363, 832 P.2d 71 (1992). The first element
is subjective: Does the client subjectively
believe you are the client’s lawyer? The
second element is objective: Is that subjective belief objectively reasonable under the
circumstances? Engagement letters allow
you to set out clearly who your client will
be in a given circumstance. Depending on
the setting, polite “nonrepresentation” letters to those you will not be representing
may also offer a useful supplement to an
engagement agreement to let the nonrepresented parties know which side you are
on. In the face of an engagement agreement
with your client, conduct consistent with
that agreement, and depending on the
circumstances, nonrepresentation letters,
it will be difficult for another party to assert
that you were his or her lawyer, too, under
either element of the Bohn test. Defining
who is being represented also benefits your
client because it clarifies from the outset
whom you will be looking to for strategic
and tactical decisions on the “client side”
of the relationship.
Defining the Scope of the Representation. Engagement letters offer an excellent opportunity to define the scope of a
representation. As the law grows more

RPC 1.2(c) allows a lawyer to “limit the
scope of the representation if the limitation
is reasonable under the circumstances
and the client gives informed consent.”
RPC 1.5(b) also requires lawyers to communicate the scope of the representation to
clients. An engagement letter that outlines
the scope of the services to be provided
will go a long way toward meeting this
requirement. It also benefits the client by
fostering at the outset of the representation
a conversation between the lawyer and the
client concerning the client’s goals and the
lawyer’s assessment of those goals.
Defining the scope of the representation
can also offer a practical tool in managing
conflicts by structuring the relationship in
a way that eliminates conflicts in the first
place. A conflict exists when the positions
of multiple current or former clients are
“directly” (to use the RPC 1.7 formulation
for current clients) or “materially” (to use
the RPC 1.9 terminology for former clients)
“adverse.” If a representation is structured
in a way that eliminates adversity between
the positions of the clients involved, it may
be possible to take on work that might
otherwise have been precluded outright
or that at the least would have required
waivers. For example, a manufacturer and
a distributor with consistent positions in a
product liability claim might wish to hire
the same lawyer to handle their defense
more efficiently. By agreeing (among themselves and without the lawyer acting as an
intermediary) to litigate any cross-claims
for indemnity in a separate forum with
July 2008 | Washington State Bar News
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separate counsel, the two clients may have
effectively eliminated any potential conflict
that would have precluded a single lawyer
from defending both. An engagement letter
is the perfect place to document structural
arrangements of this kind.
Documenting Conflict Waivers. Lawyers have important professional responsibilities for managing conflicts. See
generally RPCs 1.7 (current client conflicts),
1.8 (lawyer self-interest conflicts), and 1.9
( former client conflicts). At the same time,
conflicts of interest (or alleged conflicts of
interest) can also present themselves in
other litigation directed against lawyers
— including disqualification, breach of
fiduciary duty, fee forfeiture, and Consumer
Protection Act claims: see, e.g., Oxford
Systems, Inc. v. CellPro, Inc., 45 F. Supp. 2d
1055 (W.D. Wash. 1999) (disqualification);
Eriks v. Denver, 118 Wn.2d 451, 824 P.2d 1207
(1992) (breach of fiduciary duty); Cotton v.
Kronenberg, 111 Wn. App. 258, 44 P.3d 878
(2002) ( fee forfeiture and CPA). Given these
risk factors, carefully documenting client
consent to conflicts is important — both
ethically and practically — and engagement
letters offer an ideal time to do that.
Both RPC 1.7, which governs current
client conflicts, and RPC 1.9, which controls former client conflicts, require that
conflict waivers be confirmed in writing.
Engagement letters that either include a
conflict waiver or incorporate a separate
stand-alone waiver protect both the lawyer
and the client because they (1) document
the disclosures that the lawyer made to
the client and (2) confirm the basis upon
which the client granted the waiver. In that
context, the more detailed the letter, the
better — both from the perspective of fully
explaining the issues involved to the client
and increasing the likelihood that the client
will be held to the waiver.
Documenting Rates and Mechanisms
to Change Rates. An engagement letter
is a great venue to both confirm existing
rates and related charges for the work to
be performed and to preserve your ability
to modify those rates and charges during
the course of the representation. The new
version of RPC 1.5(b) adopted in 2006 requires an explanation of fees and expenses
“preferably in writing.” (RPC 1.5(c) requires
contingent fee agreements to be in writing.)
Moreover, clearly communicating current
rates can prevent misunderstandings with
the client later. Finally, reserving the right
to change those fees will generally avoid
46
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having to go back to the client for specific
consent, because the ability to modify the
rate has been built-in up front.
Along the Way

Even with the best of intentions and honorable motives, memories fade and recollections can vary from reality. Therefore,
it is important to document important
strategic and tactical decisions reached by
the client during the course of a representation. The amount of the documentation
will vary with the gravity of the decision
involved. In many circumstances, however,
the documentation need not be overly
detailed. A quick e-mail back to the client
following a telephone call will often suffice.
It is the contemporaneous record that will
be important later. Confirming decisions
with the client again fosters communication with the client and provides the client
with a useful record of decision-making in
the case as well.
At the End

The end of a representation may seem like
an odd topic for defensive lawyering. With
most matters, we know when we have come
to the end of a specific project — the advice
sought has been given, the transaction has
been closed, or the final judgment has been
entered. And, in some instances, the next
work for a client flows seamlessly from one
project to another. But at least in some
situations, when we complete a project for a
client we’re not sure whether the client will
be back even if we got a very good result.
For example, we might have done a great
job in a case for an out-of-state company,
but that firm might have only very occasional operations here. In those situations,
defensive lawyering becomes important
in documenting the completion of the
representation, so that if circumstances
change over time and another client asks
us to take on a matter against that out-ofstate company in my example, we aren’t
left wondering whether that company is a
current client or a former client.
The distinction between classifying
someone as a current or a former client
is significant when it comes to the need
for conflict waivers. Current clients have
the right to object to any representation
a lawyer proposes to take on adverse to
them. This right flows from the broad
duty of loyalty lawyers owe their current
clients. Former clients, by contrast, have a
much narrower right to object. Under RPC

1.9, former clients can block an adverse
representation by denying a conflict waiver
only when the new work is essentially the
same or substantially related to the work
the lawyer handled earlier for the former
client or would involve using the former
client’s confidential information adverse to
the former client. Absent one of these two
triggers, a lawyer is permitted to oppose a
former client without seeking a waiver.
That’s where defensive lawyering comes
in. If you have completed a project for a client and you think it is relatively unlikely that
you may see the client again, a polite letter
thanking the client for the opportunity to
handle the completed matter and letting the
client know that you are closing your file may
play a key role later in classifying the client
as a former client. In the face of an “end of
engagement letter,” it will be difficult for a
former client to argue later in the context
of, most likely, a disqualification motion that
the former client reasonably believed that
you were still representing it.1
Summing Up

Defensive lawyering isn’t an insurance
policy. But in an environment in which
lawyers’ decisions are increasingly being
“second guessed” and the consequences
of “wrong” decisions can be significant,
defensive lawyering can give you practical
tools to reduce civil and regulatory risk.
And, because it is built around the goal
of clear communication with clients,
lawyers shouldn’t be defensive about
defensive lawyering.
Mark Fucile, of Fucile & Reising LLP, handles
professional responsibility, regulatory, and
attorney-client privilege matters and lawfirm-related litigation for lawyers, law firms,
and legal departments throughout the Northwest. He is a past chair and a current member
of the WSBA Rules of Professional Conduct
Committee, is a past member of the Oregon
State Bar’s Legal Ethics Committee, and is a
member of the Idaho State Bar Professionalism and Ethics Section. He is a co-editor of the
WSBA’s Legal Ethics Deskbook and the OSB’s
Ethical Oregon Lawyer. He can be reached at
503-224-4895 and mark@frllp.com.
NOTES
1. See, e.g., Oxford Systems, Inc. v. CellPro, Inc., 45 F.
Supp. 2d 1055; Jones v. Robanco, Ltd., CO3-3195P,
2006 WL 2237708 (W.D. Wash. Aug. 3, 2006)
(unpublished).

Lawyers’ Fund for Client Protection Report
by Robert D. Welden
May 16, 2008, Meeting

T

he Lawyers’ Fund for Client
Protection Committee meets
quarterly to review applications for gifts from the Fund.
The Committee is authorized to make gifts
less than $25,000 to eligible applicants.
On applications for $25,000 or more, the
Committee makes recommendations to
the Board of Governors who are the Fund’s
Trustees. Because of funding issues this
year, the Committee is authorizing payment of approved applications only up
to $5,000, with any additional approved
payment to be withheld until the end of
the fiscal year in September, when it will
be determined whether the balance of
approved payments will need to be apportioned against available funds. At their
meeting on May 16, 2008, the Committee
conducted the following business.
Courtenay D. Babcock — WSBA No.
22674 (Blaine) — Suspended nonpayment
of dues 6/12/06 — Disbarred 3/31/08.
Application A: Applicant, a Canadian
citizen, paid Babcock $8,000 to apply for
permanent residency in the United States.
A year later, Applicant became concerned
because Babcock had never had him sign
any documents. He talked to Babcock,
who assured him that the forms had been
prepared and things were going ahead.
Applicant then talked with another lawyer,
who told him that “if things were going
ahead, I should have been called in to sign
documents.” Applicant met with Babcock,
who admitted that little, if any, work had
been done. Applicant asked for a refund
of his $8,000. Babcock said he didn’t have
the money, but after repeated requests, he
paid Applicant $4,000 and also gave him
a promissory note for the $4,000 balance,
due by 7/1/06. On 7/1/06, Applicant went
to Babcock’s office and found it vacated.
He never received the remaining $4,000.
The Committee approved payment of that
amount to Applicant.
Application B: Applicant, a Canadian
citizen, paid Babcock $2,000 to obtain lawful entry into the United States. Babcock
advised her that she would need to apply
for a non-immigrant waiver (I-192) and
that first she needed to obtain a Royal
Canadian Mounted Police criminal record
check. Applicant says that, while wait-

ing for the record check, she spoke with
another lawyer who advised her that she
did not need a non-immigrant waiver to
enter the United States. Over the next year,
Applicant made numerous phone calls to
Babcock without being able to reach him.
She then wrote to him requesting return
of her $2,000. Babcock did not respond.
She hired another attorney who successfully completed her entry into the United
States without seeking an I-192 waiver.
Babcock never accounted for the $2,000.
The Committee approved payment in that
amount to Applicant.
Application C: Applicant paid Babcock $3,000 for future preparation and
processing of an immigration application.
Subsequently, Applicant decided not to
pursue the immigration application, and
he contacted Babcock and requested
a refund of the $3,000. Up to that time,
Babcock had performed no services for
Applicant. Babcock told him he had spent
the $3,000, but that he would return the
funds. He returned $1,000. Over the course
of the next several months, Applicant
made numerous unsuccessful attempts
to contact Babcock. He never received the
balance of the funds. The Committee approved payment of $2,000 to Applicant.
Bruce E. Hawkins — WSBA No. 25414
(Gig Harbor) — Disbarred 2/3/06.
Hawkins associated with several nonlawyers who maintained websites that
promoted a program to reduce or eliminate
consumer credit-card debt through private
arbitrations. He allowed his name to be
used in promotional materials and allowed
an interview explaining this theory to be
posted on these websites. He represented
that credit-card debtors were not bound to
the arbitration services specified in their
cardholder agreements and that, because
national banks cannot lend credit, debtors
should not have to repay their debts. (For
further background on Hawkins, see Bar
News, June 2006, p. 39.)
Hawkins told Applicant that credit-card
companies were lending credit in violation
of the law, and that for $26,622.01, he would
help her expunge her total debt. She says
she told him she was then current with all
her creditors, and he told her to stop paying
them because now that she had discovered
the “fraud,” continuing to pay them would
constitute her agreement with the fraud.
She stopped making payments.
Applicant paid Hawkins fees totaling

$15,644.76. Hawkins sent her a letter she
was to mail to her creditors, along with a
brief and other documents. He instructed
her that after 90 days, she should contact
Solomon Arbitration Group and ask them
to arbitrate the claims. Hawkins did not
disclose that he was an owner of Solomon
Arbitration Group. She sent them a total
of $2,085 as arbitration fees, and they sent
her arbitration awards.
She then learned that these “arbitration
awards” were worthless unless entered
in a court. She contacted Hawkins, who
told her that if she wanted his help in
enforcing the awards, she would need to
pay $250/hour. She told him she had no
money. He told her she could do it herself,
and that the attorneys for the credit-card
companies wouldn’t show for court. She
filed the arbitration awards, “and all the
attorneys did show and I wasn’t prepared
to represent myself, so I was forced to
drop the case.”
Applicant then filed for bankruptcy.
She disclosed the arbitration awards,
which the trustee researched and deemed
worthless. A discharge was entered, and
it was dismissed as a “no asset” case.
The Committee advised the trustee that
it might make a payment to Applicant,
and the trustee responded that she did
not intend to reopen the bankruptcy.
The Committee approved payment of
$17,729.76 to Applicant.
Robert W. Huffhines Jr. — WSBA No.
11279 (Kelso) — Suspended nonpayment
of dues 7/28/04 — Suspended pending
discipline 3/25/05 — Disability inactive
11/16/07.
Application A: Applicant paid Huffhines $700 to file a Chapter 7 bankruptcy
proceeding. Applicant says that he had
difficulty reaching Huffhines, and when he
did, Huffhines would say only that he was
waiting for some paperwork to clear. Applicant went to New York to seek employment. He received a letter from Huffhines
enclosing a Chapter 7 petition, which he
noted was out-of-date and incomplete.
He recommended that Applicant consult
a lawyer in New York. He also wrote, “I can
arrange in the future to refund some of the
fee that you paid in.” A few weeks later,
Applicant called Huffhines and Huffhines
said he could not file any petition. Huffhines refused to return any of Applicant’s
money. The Committee approved payment
of $200 to Applicant, representing the
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unused filing fee, and denied the balance
as a fee dispute.
Application B: Applicant paid Huffhines $495 to file a Chapter 7 bankruptcy
proceeding along with a $200 filing fee.
Applicant gave Huffhines the necessary information and documentation
to prepare the petition. Subsequently,
Applicant contacted Huffhines, who
told him the petition and papers were
ready for signature. Applicant and his
wife signed them. At the time, they were
missing at least two creditors’ addresses.
When Huffhines was asked in a deposition during the disciplinary investigation
why he had Applicants sign the petition
when he didn’t have all the information,
he testified, “I’m not sure exactly.”
Applicant continued to receive calls
from creditors, so he contacted Huffhines,
who said that he had not filed the petition
because he needed the addresses of creditors and that he needed $30 for postage to
mail the petitions to the bankruptcy court,
which Applicant paid. He heard nothing
further until he called Huffhines in April
2004. Huffhines told him his office was closing and to pick up his paperwork. He told
Applicant he could have his money back at
some future date. He never refunded any
funds. The Committee approved payment
of $230 to Applicant, representing the
unused filing fee and postage costs, and
denied the balance as a fee dispute.
Bradley R. Marshall — WSBA No. 15830

(Seattle) — Suspended 5/10/07.
Applications A, B, and C: Marshall
represented 15 longshoremen in a workplace racial discrimination case, including
these applicants. For additional facts, see
In re Discipline of Marshall, 160 Wn. 2d
317 (2007).
In 1995, several longshoremen contacted Wayne Perryman, who did business
as Consultants Confidential. Perryman is
not a lawyer, but he and the longshoremen signed an agreement that he would
prepare a racial discrimination lawsuit for
$5,000. They also agreed that Perryman
would act as their representative throughout the case, and that they would pay him
and his company 10 percent of any settlement. Perryman contacted Marshall’s law
office and Marshall became the lead
attorney in the case. The parties agreed
to mediation, and 14 of the 15 plaintiffs
agreed to a settlement of $800,000.
The Supreme Court opinion states
that Marshall retained slightly less than
30 percent for attorney fees, and charged
the plaintiffs over $100,000 in costs. It says
Perryman initially asked for Marshall to
pay him $80,000, or 10 percent of the settlement, but at Marshall’s urging, he reduced
his fee to $70,000 plus costs of $1,459. The
Court found that Marshall had subtracted
$108,122.91 from the settlement proceeds
for costs. This included $9,473.75 that
Marshall paid to other attorneys for work
on the lawsuit. However, the fee agreement
provided that any lawyer associated with
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the lawsuit would be associated without
additional expense to the plaintiffs.
Therefore, this sum should not have been
taken as costs.
In addition, the Court found that
Marshall admitted inflating the costs by
$41,000 because of an “accounting mistake.” During the litigation, the plaintiffs
had collectively advanced $41,000 to
cover costs, with some plaintiffs paying
more than others. When the case settled,
Marshall returned to each plaintiff the
amount they had paid him for costs. When
he obtained the settlement, he paid the
costs, but he also considered the return of
the $41,000 as an additional cost.
The Court ordered restitution of the
$41,000 he overcharged for costs and the
$3,473.75 he charged in excess of his agreed
fee, totaling $44,473.75. Marshall has paid
no restitution. The Committee determined
that each client is entitled to 1/14 of
$44,473.75, or $3,176.70, and approved payment of that amount to each applicant.
Roger D. Ost Jr. — WSBA No. 22141
(Seattle) — Interim suspension 11/29/07
— Disbarred 12/7/07.
Applicant paid Ost $4,500 to pursue a
claim against a contractor and its licensing
bond. Ost contacted the contractor and
claimed to have contacted the bonding
company. Ost told Applicant that arbitration with the bonding company would
be held in September 2006. Applicant
contacted Ost in August and Ost told him
that the arbitration would be rescheduled.
Applicant waited to hear, not knowing how
long it would take. He says it wasn’t until
early 2008 that he again tried to contact Ost,
but his phone calls were not returned. He
then checked the WSBA website lawyer directory and learned that Ost was disbarred.
He called Ost and this time reached him.
Applicant asked for return of his $4,500,
and Ost told him to call back in February.
That was the last time Applicant was able to
reach Ost. Ost returned none of Applicant’s
funds. The Committee approved payment
of $4,500 to Applicant.
Thomas P. Sughrua — WSBA No. 14117
(Seattle) — Interim suspension 12/12/07
— Disbarred 2/20/08.
Application A: Applicant paid Sughrua
$2,500 to file a lawsuit against a bank.
Applicant says that despite the fact that
Sughrua assured him that he had a “solid
case,” nothing was ever filed. After Sughrua

was disbarred, Applicant attempted to
contact him for the return of his files,
without success. Finally, accompanied
by a county sheriff, Applicant went to
Sughrua’s home, and Sughrua gave him
what he said was all he had of Applicant’s
files. A review of the materials given to
Applicant discloses not a single letter,
phone memorandum, draft pleading, or
other work product. The only thing that
indicated any work was done on the case
was collection of a few court cases and
Securities and Exchange Commission
orders. Sughrua never accounted for the
$2,500. The Committee approved payment
of that amount to Applicant.
Application B: Applicant paid Sughrua
$500 to extend a judgment, which was
granted. The next step was to levy against
property to force a sheriff ’s sale. Sughrua
e-mailed Applicant that he needed “a $500
cash bond for eviction; and a $2,000 cash
bond for the levy sale.” Applicant sent
Sughrua a check for $2,500. A month later,
Applicant e-mailed Sughrua regarding the
status of the proceeding. He responded
that “I have time on Friday to finalize the
pleadings for filing.” He said the whole process would take about 30 days. A few weeks
later, Applicant again e-mailed him, noting
that he had not returned several messages
she had left for him. On 9/6/07, Sughrua
responded that he had been in trial for the
past two weeks, but would update her by
the following Monday. He said he had a
jury trial beginning on 10/9/07 and would
have their case completed before that date.
That was the last she heard from Sughrua.
The court docket shows that nothing was
filed with the court after entry of the
order extending the judgment. Sughrua
has never accounted for the $2,500, and
the Committee approved payment of that
amount to Applicant.

Wetsel later that month, but he did not
show up. She tried reaching him by phone
over the next several weeks without success. A week later, Wetsel called her and
asked her to come to his office. When she
got there, he was on the phone. After one
hour, she left because she had another appointment. Her mother then sent Wetsel
an e-mail to which he responded that he
was having personal issues relating to
his divorce. He said he had “[Applicant’s]
stuff done” and that he would appreciate
the chance to finish the work. Wetsel then
called Applicant and said there was a court
date set for 3/21/07 at 3:00 p.m. She went
to court and there was no such hearing.
On 3/22/07, she discharged Wetsel as her
lawyer and requested return of her fee
payment to her father. They never heard
from him again. A search of Clark County
Superior Court records finds nothing filed
by Wetsel on behalf of Applicant. He never
accounted for the $1,500, and the Committee approved payment of that amount to
Applicant and her father.
Other Business: The Committee reviewed
14 additional applications that were
denied for lack of evidence of dishonest

conduct, as fee disputes or claims for malpractice, or because restitution was made.
One of them was deferred while Applicant
exhausts other remedies, and two were
deferred for further investigation.
Restitution: Before payment is made, the
Applicant must sign a subrogation agreement with the Fund, and the Fund seeks
restitution from the lawyers. Because in
most cases those lawyers have no assets,
the chief avenue of restitution is through
court-ordered restitution in criminal cases.
Prosecuting attorneys cooperate with the
fund in getting the Fund listed in restitution
orders. As of March 31, 2008, seven lawyers
were making regular restitution payments
to the Fund totaling $22,156 since October
1, 2007. This includes $15,260 deposited
into the Fund pursuant to Supreme Court
order from abandoned and unidentifiable
funds in the trust account of former attorney Barry A. Hammer.
The committee chair is Kennewick attorney
Christopher J. Mertens. WSBA General
Counsel Robert Welden is staff liaison to
the committee.

Todd W. Wetsel — WSBA No. 20720
(Vancouver, WA, and Portland, OR) —
Suspended, nonpayment of fees 6/13/07 —
18-month suspension 9/6/07 — resigned
in lieu of disbarment 2/25/08.
Applicant’s father paid Wetsel $1,500 to
represent Applicant in an action to establish paternity of her child and to seek child
support. There was no written fee agreement, so this advanced fee should have
been deposited to Wetsel’s trust account.
Instead, he immediately cashed the check
and converted the funds to his own use.
Applicant was scheduled to meet with
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Opportunity for Service
Chief Hearing Officer

The Board of Governors invites applications from members interested in serving
as chief hearing officer (CHO) pursuant to
Rule 2.5( f) of the Rules for Enforcement of
Lawyer Conduct. The CHO, with support
from the Office of General Counsel, is responsible for assigning hearing officers to
cases, monitoring and evaluating the performance of hearing officers, establishing and
supervising hearing officer training, hearing prehearing motions when no hearing
officer has been assigned, and performing
other administrative duties necessary for
an efficient and effective hearing system.
Applicants should be familiar with the
disciplinary system and have excellent legal
reasoning skills, management aptitude, appellate practice experience, judicial bearing,
impartial demeanor, and commitment to
public service. Candidates with experience
as a WSBA hearing officer will be given the
strongest consideration. The position is on
a one-year independent contractor basis,
with compensation to be determined. Interested members should submit a letter of
interest, references, and résumé to Office of
General Counsel, WSBA, 1325 4th Ave., Ste.
600, Seattle, WA 98101-2539 not later than
August 1, 2008.
Seeking Questionnaires
from Candidates for Judicial
Appointments

Deadlines: September 25, 2008, for November 6, 2008, interview; November 26, 2008,
for January 8, 2009, interview; January 29,
2009, for March 12, 2009, interview; April
30, 2009, for June 11, 2009, interview
The WSBA Judicial Recommendation
Committee ( JRC) is accepting questionnaires from attorneys and judges seeking
consideration for appointment to fill potential Washington State Supreme Court
and Court of Appeals vacancies. Interested
individuals will be interviewed by the Committee on the dates listed above. The JRC’s
recommendations are reviewed by the
WSBA Board of Governors and referred to
the Governor for consideration when making judicial appointments. Materials must
be received at the WSBA office by the deadline listed above. To obtain a questionnaire,
visit the WSBA website at www.wsba.org/
lawyers/groups/judicialrecommendation
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or contact the WSBA at 206-727-8212 or
800-945-9722, ext. 8212, or barleaders@
wsba.org.
2008 Licensing and Suspension
Information

Suspension recommendations sent to
the Washington State Supreme Court. If
you have not paid all of your license fees
and late fees, or if you are on active status
and have not paid your Lawyers’ Fund for
Client Protection assessment or filed your
Mandatory Professional Liability Insurance Disclosure Form within 60 days of the
date a Presuspension Notice was mailed to
your address on record (March 14, 2008),
your name was on the Suspension Recommendation List sent to the Washington
State Supreme Court.
Provide WSBA with current contact
information. You are required to keep
your contact information current; see
Admission to Practice Rule 13. If your
contact information has changed, complete and return the Contact Information
Change Form available at www.wsba.org/
info/newaddresschangeform.pdf. Forms
should be mailed to the WSBA, faxed to
206-727-8313, or e-mailed to questions@
wsba.org.
For more information. Full explanations of license fees, forms, policies,
and deadlines are on the WSBA website
at: www.wsba.org/lawyers/licensing/
annuallicensing.htm. The WSBA Service Center is available to assist you
Monday through Friday, 8:00 a.m. to
5:00 p.m., at 800-945-WSBA (9722),
206-443-WSBA (9722), or by e-mail at
questions@wsba.org.
WSBA Board of Governors 2008
Election Results

Congratulations to the following WSBA
governors-elect. The governors-elect will
take office at the close of the WSBA annual
meeting on September 19, 2008, and will
hold office for a term of three years until
September 2011.
3rd District: Loren S. Etengoff, unopposed, is governor-elect in the 3rd
District.
6th District: The certified election
results from the May 20 ballot counting
names Patrick A. Palace as governorelect in the 6th District.
• Eligible voters: 1,866
• Ballots cast: 455
• Return rate: 24 percent

• Invalid: 4
• Patrick A. Palace: 300 votes, 66 percent
• Tracy S. Flood: 155 votes, 34 percent
7th-East District: The certified election
results from the May 20 ballot counting
names Catherine L. Moore as governorelect in the 7th-East District.
• Eligible voters: 2,810
• Ballots cast: 358
• Return rate: 13 percent
• Invalid: 4
• Catherine L. Moore: 197 votes, 55 percent
• Stephen A. Teller: 161 votes, 45 percent
8th District: The certified election
results from the May 20 ballot counting
names Brian L. Comstock as governorelect in the 8th District.
• Eligible voters: 3,533
• Ballots cast: 510
• Return rate: 14 percent
• Invalid: 6
• Brian L. Comstock: 294 votes, 58 percent
• Jeff Smyth: 216 votes, 42 percent
Third-Party Liability Information

If your client is involved in a personal
injury case and has received or is receiving medical assistance (Medicaid) payments for medical care, you are required
to contact the Department of Social and
Health Services (DSHS) if you are pursuing
a recovery of damages for that injured client. RCW 43.20B.060 places a lien against
the portion of the settlement or judgment
your client receives for medical costs from
a third party, which means also their own
insurance coverage, that is responsible for
your client’s injuries in order to reimburse
the medical bills that have been paid by
Medicaid. Before settling your client’s claim
with the third party and/or their insurance
company, please contact the Coordination of Benefits Casualty Unit of DSHS at
800-894-3754 or COB Casualty Unit, PO
Box 45561, Olympia, WA 98504-5561 to
supply the information that DSHS requires
or view their website at http://fortress.
wa.gov/dshs/maa/ltpr. Failure to pay any
lien imposed by the department on any
settlement or judgment obtained by your
client can subject you to personal liability
for any funds improperly distributed. (RCW
43.20B.070)
Contract Lawyer Meeting

Discuss the issues with other contract
lawyers on July 8 from noon to 1:30 p.m. at

FYInformation
the WSBA office. Bring your lunch — coffee is
provided — and network with other contract
lawyers. For more information, contact Julie
Salmon at 206-733-5914, 800-945-9722, ext.
5914, or juliesa@wsba.org.

one-third of your credits can be from recorded seminars. New this year — we’ll take
half off on any coursebook you purchase
online during the sale! Visit the online store
at www.wsbacle.org.

Vancouver Judge Recognized for
Youth Education Work

LOMAP and Ethics Traveling
Seminar

Judge James
P. Swanger
of the District Court
of Clark
County was
recently
named Educator of the
Year by the
national organization
Street Law,
Inc., for his
innovative
work with
high-school
students in
Vancouver.
Judge Swanger volunteers in the Street
Law program, a partnership of the WSBA’s
Council on Public Legal Education (CPLE)
and the Washington Judges Foundation
(WJF). In this program, judges teach a
high-school law class with a local teacher
using textbooks supplied by the WJF. Not
only does Judge Swanger co-teach classes at
three high schools, he also invites students
to sit with him on the bench during trials,
arranges for students to shadow him at
the courthouse, and presents at the CPLE’s
annual training workshop for Street Law
judges and teachers. Chief Justice Gerry
Alexander’s nomination letter cited many
other public legal education programs
Judge Swanger has volunteered for, including the YMCA Youth and Government
mock trial competition and youth court.
Judge Swanger accepted the award in April
at the Street Law 2008 Awards Dinner in
Washington, D.C.

Join us for the LOMAP and Ethics Traveling Seminar July 8 in Moses Lake, July 9 in
Wenatchee, August 19 in Port Angeles, or
August 20 in Port Townsend. The seminar
includes: Safeguarding Client Property;
Required Trust Account Records; Minding
Your Matters; and Winding Down: The Golf
Course Beckons. Contact Julie Salmon at
206-733-5914, 800-945-9722, ext. 5914, or
juliesa@wsba.org to register.

WSBA-CLE Annual Member
Appreciation Summer Sale

8:00 a.m. July 14 — noon on July 25: Online
orders only
July 14 kicks off WSBA-CLE’s biggest sales
event of the year! Submit your order online
and pay half price for selected recorded
seminar sets, while supplies last. If 2008 is
your MCLE reporting year, remember that

Recovery Support Group for
Lawyers

website at www.wsba.org and click on
the Casemaker logo on the right sidebar.
Click on the Casemaker button to begin.
For help using Casemaker, contact Julie
Salmon at 206-733-5914, 800-945-9722, ext.
5914, or juliesa@wsba.org, or call the WSBA
Service Center at 800-945-WSBA (9722) or
206-443-WSBA (9722).
LAP Solution of the Month: Taking
a Vacation?

If not, why not? All work and no play makes
you grumpy and inefficient. Vacations are
good for you and your family, so plan now to
get out of town. And turn off your cell phone
while you’re there! If you feel guilty about
even contemplating time off, call the Lawyers Assistance Program at 206-727-8268
or 800-945-9722, ext. 8268.
Computer Clinic

The Lawyers Assistance Program is offering
a new weekly group in Seattle for lawyers in
their first three years of recovery from drug
or alcohol dependency. The group meets on
Tuesdays from 8:15 to 9:30 a.m. Discussion
topics include relapse prevention, improving relationships, work/life balance, and
other themes chosen by the group. Coed.
Sliding fee scale of $5–15 per session. Call
Abby Smith, LAP addictions counselor, at
206-733-5988 or 800-945-9722, ext. 5988.
Casemaker Online Research

Casemaker is a powerful online research
library provided free to WSBA members.
To access Casemaker, go to the WSBA

The WSBA offers a hands-on computer
clinic for members. Learn what programs
such as Outlook, PowerPoint, Excel, Word,
and Adobe Acrobat can do for a lawyer.
Are you a total beginner? No problem. The
clinic teaches helpful tips you can use immediately. Computers are provided, and
seating is limited to 15 members. There is
no charge, and no CLE credits are offered.
The July 14 clinic will be held from 10:00
a.m. to noon at the WSBA office and will
focus on using Outlook and practice management software. The July 17 session will
be held from 2:00 to 4:00 p.m. and will focus
on using Excel and Word. For more information or to RSVP, contact Julie Salmon at

Accounts Receivable

Financial Services

“Collection Services for the Legal Professional”

•
•
•
•
•

Skip Tracing
Asset Searches
Enforcement of Judgments
Credit Bureau Reporting
Settlement Negotiations

1425 Fourth Avenue, #820 Seattle, WA 98101 (206) 340-0883
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206-733-5914, 800-945-9722, ext. 5914, or
juliesa@wsba.org.
Job Seekers Discussion Group

Looking for a job or making a transition?
Join us at the Job Seekers Discussion Group
the second Wednesday of each month from
noon to 1:30 p.m. The next meeting is July
9 at the WSBA office. The group discusses
where to look for jobs, how to grow your
network of contacts, strategies for résumés
and cover letters, and how to keep yourself organized and motivated. Exchange
information and ideas with other lawyers

looking to make a change. Come as you
are — no need to RSVP. Bring your business cards and practice networking skills.
For more information, call 206-727-8269
or 800-945-9722, ext. 8269, or e-mail rebeccan@wsba.org.
Problem Getting a Client to Pay?

Dispute with another lawyer or an expert
witness? The WSBA offers two programs
to aid in the resolution of disputes involving lawyers. These programs serve both
members and the public. The Fee Arbitration Program focuses on fee disputes

CommerCial litigation

between a lawyer and his or her client.
To participate, both parties must agree
to be bound by the arbitrator’s decision.
The Mediation Program provides a venue
for parties to work together to resolve any
dispute involving a lawyer, including those
between a lawyer and a client, a lawyer and
another lawyer, or a lawyer and another
professional. Either party to a dispute may
initiate fee arbitration or mediation. Both
programs are non-disciplinary, voluntary,
and confidential. For more information,
visit the WSBA website at www.wsba.
org/lawyers/services/adr.htm or call
the ADR coordinator at 206-733-5923 or
800-945-9722, ext. 5923.
Facing an Ethical Dilemma?

C E L E B R AT I N G O U R

Tenth Anniversary
1200 Fifth Avenue • Seattle, Washington 98101
206.292.5900 • www.hallzan.com

palazzo

HZZ842 > Bar News > Tenth Anniversary Ad > 4.75” x 3.375” >
insertion:? > FNL: 4.18.08

Private Valuations, Inc.
1800 – 112th Avenue N.E.
Suite 302E
Bellevue, Washington
98004

Adrien E. Gamache, PhD, ASA, President

• Valuations of Businesses & Intellectual Property
• Commercial Real Estate Appraisal
• Experienced Litigation Support
Call for references and qualifications

425-688-1700 • 425-450-9990 FAX
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The WSBA Ethics Line can help members
analyze a situation involving their own prospective conduct, apply the proper rules,
and reach an ethically sound decision. Calls
made to the Ethics Line are confidential,
and most calls are returned within one
business day. Any advice given is intended
for the education of the inquirer and does
not represent an official position of the
WSBA. Call the Ethics Line at 206-727-8284
or 800-945-9722, ext. 8284.
Search WSBA Ethics Opinions
Online

Formal and informal WSBA ethics opinions
are available online at http://pro/wsba.
org/io/search.asp, or from a link on the
WSBA homepage, www.wsba.org. You can
search opinions by number, year issued,
ethical rule, subject matter, or keyword.
Ethics opinions are issued by the WSBA to
assist members in interpreting their ethical
obligations in specific circumstances. The
opinions are the result of study and analysis
in response to requests from WSBA members. For assistance, call the Ethics Line at
206-727-8284 or 800-945-9722, ext. 8284.
Speakers Available

The WSBA Lawyers Assistance Program
offers speakers for engagements at county,
minority, and specialty bar associations,
and other law-related organizations. Topics include stress management, life/work
balance, and recognizing and handling
problem-personality clients. Contact
Jennifer Favell, Ph.D., at 206-727-8267 or
800-945-9722, ext. 8267.
Assistance for Law Students

The Lawyers Assistance Program offers

Disciplinary Notices
counseling to third-year law students attending Washington schools. Sessions are
held in person or by phone. Treatment is
confidential and available for depression,
addiction, family and relationship issues,
health problems, and emotional distress.
A sliding-fee scale is offered ranging from
$0–30, depending on ability to pay. Call
206-727-8268, or 800-945-9722, ext. 8268,
or visit www.wsba.org/lawyers/services/
lap.htm.
Help for Judges

The WSBA Judges Assistance Program
provides confidential assistance to judges
experiencing personal or professional difficulties. Telephone or in-person sessions
are available on a sliding-scale basis. For
more information, call the program coordinator at 206-727-8268 or 800-945-9722,
ext. 8268.
Learn More About CaseManagement Software

The WSBA Law Office Management Assistance Program (LOMAP) maintains
a computer for members to review software tools designed to maximize office
efficiency. The LOMAP staff is available
to provide materials, answer questions,
and make recommendations. To make
an appointment, contact Julie Salmon at
206-733-5914 or 800-945-9722, ext. 5914, or
juliesa@wsba.org.
Upcoming Board of Governors
Meetings

July 25–26, Walla Walla • September
18–19, Seattle • October 24–25, Spokane
With the exception of the executive session,
Board of Governors meetings are open, and
all WSBA members are welcome to attend.
RSVPs are appreciated but not required.
Contact Margaret Shane at 206-727-8244
or 800-945-9722, ext. 8244, or margarets@
wsba.org. The complete Board of Governors meeting schedule is available on the
WSBA website at www.wsba.org/info/bog/
schedule.htm.
Usury Rate

The average coupon equivalent yield from
the first auction of 26-week treasury bills in
June 2008 was 1.997 percent. Therefore, the
maximum allowable usury rate for July is
12 percent. Information from January 1987
to date is on the WSBA website at www.
wsba.org/media/publications/barnews/
usury.htm.

These notices of imposition of disciplinary sanctions
and actions are published pursuant to Rule 3.5(d)
of the Washington State Supreme Court Rules for
Enforcement of Lawyer Conduct, and pursuant
to the February 18, 1995, policy statement of the
WSBA Board of Governors. For a complete copy of
any disciplinary decision, call the Washington State
Disciplinary Board at 206-733-5926, leaving the
case name, and your name and address.
Note: Approximately 30,000 persons are eligible to practice law in Washington state. Some of
them share the same or similar names. Bar News
strives to include a clarification whenever an attorney listed in the Disciplinary Notices has the
same name as another WSBA member; however,
all discipline reports should be read carefully for
names, cities, and bar numbers.

Disbarred
Tyler M. Morris (WSBA No. 26190, admitted
1996), of Walla Walla, was disbarred, effective April 8, 2008, by order of the Washington
State Supreme Court following approval of a
stipulation. This discipline is based on conduct
involving soliciting and accepting bribes. Tyler
M. Morris is to be distinguished from James Tyler
Moore of Walla Walla.
At all relevant times, Mr. Morris was employed as an assistant city prosecutor for the
City of Kennewick, which operated a recreation
program (Home Base) that provided a place
for teens to go after school. The City of Kennewick and the City Attorney’s Office permitted
persons charged with misdemeanor criminal
offenses and civil infractions to make donations
to Home Base to have their cases dismissed or
their charges significantly reduced. On more
than one occasion between approximately
January 1, 2005, and March 1, 2006, Mr. Morris, in his official capacity as an assistant city
attorney, corruptly accepted and agreed to
accept money from a defense attorney. Mr.
Morris agreed to accept the money from the
defense attorney intending to be influenced or
rewarded in connection with the reduction or
dismissal of charges against the defense attorney’s clients in Benton County District Court.
Mr. Morris asserts that he has no personal
knowledge as to where the money he received
from the defense attorney came from, or as to
the intentions of the defense attorney or his clients as to where the money would be deposited.
According to the plea agreement Mr. Morris
signed on September 11, 2007, the money came
from the defense attorney’s clients and was
intended by the clients to be donated to Home
Base operated by the City of Kennewick. Mr.
Morris retained the money he received from
the defense attorney for his personal use. It was
not donated to Home Base.
The value of the series of transactions
involving payment of money to Mr. Morris
from the defense attorney for the reduction or

dismissal of charges during the relevant time
period exceeded $5,000. The precise amount
has yet to be judicially determined. In December 2006, Mr. Morris was charged by indictment with violating several federal statutes in
connection with the facts set forth above. On
September 11, 2007, Mr. Morris pleaded guilty
to violating 18 U.S.C. § 666(a)(1)(B) (soliciting
a bribe), which is a felony.
Mr. Morris’s conduct violated former RPC
8.4(b), prohibiting a lawyer from committing
a criminal act that reflects adversely on the
lawyer’s honesty, trustworthiness, or fitness
as a lawyer in other respects; and former RPC
8.4(i), prohibiting a lawyer from committing
any act involving moral turpitude, or corruption, or which reflects disregard for the rule of
law, whether the same constitutes a felony or
misdemeanor or not.
Joanne S. Abelson represented the Bar Association. Mr. Morris represented himself.

Suspended
James B. Holcomb (WSBA No. 1695, admitted
1967), of Bainbridge Island, was suspended for
six months, effective December 20, 2007, by
order of the Washington State Supreme Court
following an appeal. This discipline was based
on conduct involving conflicts of interest.
In 1998, Mr. Holcomb agreed to represent a
client for an hourly fee to review files and make
recommendations regarding an equal employment opportunity action that the client had
filed pro se. Mr. Holcomb and the client later
signed a second fee agreement in which Mr.
Holcomb agreed to represent the client in an
Equal Employment Opportunity Commission
(EEOC) hearing. When the EEOC denied the
client’s claim and the client decided to appeal
to the U.S. District Court, the client and Mr.
Holcomb agreed to a contingent fee arrangement and signed a third agreement. In 2003,
after the District Court dismissed the client’s
appeal, Mr. Holcomb and the client entered into
a fourth fee agreement in which Mr. Holcomb
agreed to file a notice of appeal at the Ninth
Circuit Court of Appeals and seek mediation
of the client’s claim. Sometime in early March
2003, the client and Mr. Holcomb reached an
impasse regarding the representation in the
appeal, and Mr. Holcomb withdrew.
From December 1999 through March 2001,
Mr. Holcomb borrowed from the client a total
of $52,300 in 24 individual loans. The amount of
each individual loan ranged from $750 to $3,500.
Most of the loans were outstanding for no more
than two weeks; the last loan was outstanding
for over a year. Mr. Holcomb eventually repaid
all of the loans. The loans were not subject to
a written loan agreement, payment of interest,
penalties or fees, or a schedule for repayment
of the principal. Mr. Holcomb did not provide
security for the loans, did not advise the client
that his personal interests might conflict with
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the client’s interests, did not obtain a written
waiver of a conflict of interest, did not provide
the client with information about his current
financial condition, and did not advise the
client that he could seek independent counsel
about the suitability of his loan request. Eleven
of the loans were made by cashier’s check to
Mr. Holcomb and contained references to the
client; 13 of the loans were made by personal
check from an account in the name of the
client and his wife’s trust and were signed
by either the client or his wife. Mr. Holcomb
repaid the loans by personal checks made
payable to the client.
Mr. Holcomb’s conduct violated former RPC
1.7(b), prohibiting a lawyer from representing a
client if the representation of that client may be
materially limited by the lawyer’s own interests
unless the lawyer reasonably believes the representation will not be adversely affected and
the client consents in writing after consultation
and a full disclosure of the material facts; and
former RPC 1.8(a), prohibiting a lawyer from
entering into a business transaction with a
client unless the transaction and terms on
which the lawyer acquires the interest are
fair and reasonable to the client and are fully
disclosed and transmitted in writing to the
client in a manner which can be reasonably
understood by the client, the client is given a
reasonable opportunity to seek the advice of
independent counsel in the transaction, and
the client consents thereto.
M. Craig Bray represented the Bar Association. Brett A. Purtzer represented Mr. Holcomb.
David K. Hiscock was the hearing officer.

Suspended
Brian M. Keith (WSBA No. 14404, admitted
1984), of San Diego, California, was suspended
for two years, effective November 6, 2006, by
order of the Washington State Supreme Court
on reconsideration dated May 1, 2008, imposing reciprocal discipline in accordance with
an order from the Supreme Court of the State
of Arizona. This discipline is based on conduct
involving the commission of a felony.
In March 2005, Mr. Keith drove a vehicle
while under the influence of alcohol in Placer
County, California. As a result of driving under
the influence, Mr. Keith failed to stop for a red
light and collided with another vehicle. Three
other persons were injured in the collision.
Police responded to the site of the collision and
performed a blood alcohol test, from which Mr.
Keith’s blood alcohol content was determined
to be .28, above the legal limit. In May 2006, Mr.
Keith pleaded guilty to one count of Driving
Under the Influence Causing Injury, a felony, in
violation of Vehicle Code 23153(a) of the State of
California, and was sentenced to a state prison
for a term of 16 months.
Mr. Keith violated Arizona’s Ethics Rule (ER)
8.4(b), making it professional misconduct for
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a lawyer to commit a criminal act that reflects
adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.
M. Craig Bray represented the Bar Association. Mr. Keith represented himself.

Admonished
William R. Walton (WSBA No. 14712, admitted 1984), of Tacoma, was ordered to receive
an admonition on March 25, 2008, by order
of the hearing officer following approval of
a stipulation. This discipline was based on
conduct involving lack of diligence, failure to
communicate with a client, and retaining a fee
not fully earned.
In spring 2005, a client hired Mr. Walton
to handle a modification of a parenting plan
and child-support order. The client paid Mr.
Walton $1,000 for the representation. In July,
Mr. Walton attended a hearing on the client’s
matter. At that hearing, the court wanted
additional information to be provided within
30 days; the client promptly provided the information to Mr. Walton, but Mr. Walton did
not provide it to the court. Between August
and November 2005, the client attempted to
contact Mr. Walton many times by telephone,
fax and mail to determine the status of her
matter. Mr. Walton did not return her contacts.
In December 2005, Mr. Walton received a call
from the Bar Association asking him to contact
the client. Mr. Walton contacted the client and
apologized for not getting back to her sooner.
Mr. Walton assured the client that he would
take care of her matter. He also re-requested
the additional information, which the client
again provided. The client did not hear from
Mr. Walton again about her matter. In February
2006, Mr. Walton intended to contact one of the
client’s sons to obtain additional information,
but did not do so.
Mr. Walton did not complete the modification for the client and did not earn the $1,000
fee. He has already paid to the client $400 of
the $1,000 he owes her. After Mr. Walton ceased
work on the client’s matter, the client did not
pursue the modification. Without the modification, the client’s sons did not obtain financial
assistance from their father and were not able
to attend college.
Mr. Walton’s conduct violated RPC 1.3,
requiring a lawyer to act with reasonable
diligence and promptness in representing a
client; RPC 1.4, requiring a lawyer to keep a
client reasonably informed about the status
of a matter, promptly comply with reasonable
requests for information, and explain a matter
to the extent reasonably necessary to permit
the client to make informed decisions regarding
the representation; RPC 1.5, requiring a lawyer’s
fee to be reasonable; and former RPC 1.15(d),
requiring a lawyer to take steps to the extent
reasonably necessary to protect a client’s interests, such as refunding any advanced payment

of fee that has not been earned.
Sachia Stonefeld Powell represented the Bar
Association. Mr. Walton represented himself.
Mary H. Wechsler was the hearing officer.

Admonished
Michael W. Gendler (WSBA No. 8429, admitted
1978), of Seattle, was ordered to receive an
admonition, effective February 29, 2008, by
order of a Review Committee of the Disciplinary
Board. This discipline was based on conduct
involving failure to clearly communicate to a
client the basis of his fees.
In January 2004, Mr. Gendler agreed to
investigate potential claims against a credit
repair company. His fee agreement indicated
that the claim could be individual or class action. In August 2004, Mr. Gendler filed a class
action complaint against the company in U.S.
District Court.
In 2006, Mr. Gendler discovered that the
company was near bankruptcy and likely
judgment proof. He negotiated a settlement
on behalf of his client individually. The total
settlement amount was $17,500. Mr. Gendler’s
client agreed to the settlement; however, she
wanted to resolve the amount of his fees afterward. Mr. Gendler offered to disburse $2,500 of
the settlement to his client. The fee agreement
Mr. Gendler drafted did not clearly explain the
procedure for determining his fees in the case
of individual settlement and indicated that
his fees would be submitted to the court for
approval. Mr. Gendler did not submit his fees
to the court for approval.
Mr. Gendler’s conduct violated former RPC
1.5(b), requiring the lawyer to communicate to
the client, preferably in writing, before or within
a reasonable time after commencing the representation, the basis or rate of the fee or factors
involved in determining the charges for legal
services and the lawyer’s billing practices.
Kevin M. Bank represented the Bar Association. Mr. Gendler represented himself.

Non-Disciplinary Notices
Suspended Pending the Outcome of
Supplemental Proceedings
Paul R. Lehto (WSBA No. 25103, admitted
1995), of Ishpeming, Michigan, was suspended
pending the outcome of supplemental proceedings, pursuant to ELC 7.3, effective May 7, 2008,
by order of the Washington State Supreme
Court. This is not a disciplinary action.
Suspended Pending the Outcome of
Disciplinary Proceedings
Bradley R. Marshall (WSBA No. 15830, admitted 1986), of Seattle, was suspended pending
the outcome of disciplinary proceedings, pursuant to ELC 7.2(a)(2), effective May 1, 2008, by
order of the Washington State Supreme Court.
This is not a disciplinary action.

Announcements

Stress • Depression
Career Issues
Addiction

Velikanje Halverson, pc
is pleased to announce that

West H. Campbell
has joined the law firm as a shareholder as
of May 1, 2008. Mr. Campbell was formerly a
partner in the Portland, Oregon, litigation firm
of Hoffman, Hart & Wagner. Mr. Campbell will
continue his practice of civil litigation, trial
practice, mediation, and arbitration.

Velikanje Halverson, pc

405 E. Lincoln Avenue — PO Box 22550
Yakima, WA 98907
Tel: 509-248-6030
wcampbell@vhlegal.com
www.vhlegal.com

We can help.

The Law Firm of

Lawrence & Versnel pllc
is pleased to announce that

James M. Owen, Jr.

Confidential assistance
provided by the
WSBA
Lawyers Assistance
Program

has become a member of the firm.
Mr. Owen represents clients in all phases of business
and commercial litigation, with an emphasis
on construction defect, premises liability, and
professional malpractice defense.
We are also pleased to announce that

Nicole N. McGrath
has joined the firm as an associate.

800-945-WSBA, ext. 8268
www.wsba.org

3030 Two Union Square
601 Union Street
Seattle, WA 98101
Tel: 206-624-0200 • Fax: 206-903-8552
www.lvpllc.com
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The Law Firm of

Etter, McMahon,

Lamberson, Clary,
Troppmann & Oreskovich,
p.c.
is pleased to welcome

Tyler H.L. Tornabene
as a new associate with the firm.
Mr. Tornabene is a former deputy prosecutor for
Kitsap County and magna cum laude graduate of
Gonzaga University School of Law.
Bank of Whitman Building, 2nd Floor
618 West Riverside Avenue
Spokane, WA 99201
Tel: 509-747-9100

Floyd, Pflueger &
Ringer, p.s.
is pleased to announce that

Tammy L. Williams
has become a partner of the firm.
The firm’s litigation practice emphasizes complex
civil litigation and medical malpractice
including the defense of construction defect
claims, claims of professional negligence,
and toxic torts.
2505 Third Avenue, Suite 300
Seattle, WA 98121-1445
Tel: 206-441-4455 • Fax: 206-441-8484
www.floyd-ringer.com

Lee Smart, p.s., Inc.
Pacific Northwest Law Offices

is pleased to announce that the law firm of

Snook Brown, p.s.
has joined Lee Smart.

Michael W. Brown
joins the firm Of Counsel
and

Frank A. Cornelius, Jr.
joins Lee Smart as an associate.
Lee Smart has a 90-year history of providing costeffective service to companies and individuals, with
significant expertise in the defense of civil litigation.
1800 One Convention Place
701 Pike Street
Seattle, WA 98101-3929
Tel: 206-624-7990 • Fax: 206-624-5944
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The Washington State
Bar Association
is pleased to offer advertising services in the
Announcements section of Bar News.
For more information, contact
Advertising Manager Jack Young at
206-727-8260, or e-mail jacky@wsba.org.

1325 Fourth Ave., Ste. 600, Seattle, WA 98101

Professionals

Robert L. Redmond

APPEALS
Available for consultation,
association, and referral.
Former Division III Law Clerk
509-455-3713
rr@hennessey-edwards.com
HENNESSEY & EDWARDS, P.S.
1403 S. Grand Blvd., Ste. 201-S
Spokane, WA 99203

ETHICS and LAWYER
DISCIPLINE
30+ Years’ Experience
Leland G. Ripley,

former WSBA chief disciplinary
counsel (1987-94), represents
and advises lawyers in all
aspects of legal ethics and
lawyer discipline.
425-377-8737

E-mail: leland.ripley@comcast.net

INSURANCE BAD FAITH
For when they insure it is sweet to
them to take the money; but when
disaster comes it is otherwise and
each man draws his rump back and
strives not to pay.
— Francesco di Marco Datini —
Florentine businessman, letter to his wife,
14th century.

SOME THINGS DON’T
CHANGE
The excuses are endless. The bottom
line is the same — insurance
companies gladly accept your
premiums but all too often resist
paying your valid claims.
William C. Smart, trial attorney
with over 25 years of experience, is
available for consultation, referral,
or association on failure to defend,
failure to settle, excess judgment,
negligent claims handling or other
insurance bad faith claims, including
disability insurance.

1201 Third Avenue, #3200
Seattle, WA 98101
206-623-1900

INSURANCE AND CLAIMS
HANDLING

Adjunct Professor Insurance Law.
25 years’ experience as attorney
in cases for and against insurance
companies.
Developed claims procedures for
major insurance carriers.
IRVING “BUDDY” PAUL
221 N. Wall St., #500
Spokane, WA 99201
509-838-4261
bpaul@ewinganderson.com

Focusing on advising and
representing governmental entities,
businesses, and individuals in tort,
civil rights, employment, land use,
insurance coverage, insurance
defense, risk management, legislative,
and public records matters.

LAW, LYMAN, DANIEL,
KAMERRER &
BOGDANOVICH, P.S.
Donald L. Law • Jocelyn J. Lyman
Don G. Daniel • W. Dale Kamerrer
Guy Bogdanovich • Jeffrey S. Myers
Elizabeth A. McIntyre • John E. Justice
Practicing Statewide Since 1981
2674 RW Johnson Blvd.
Tumwater, WA 98512
Tel: 360-754-3480
www.lldkb.com

WILLIAM C. SMART
KELLER ROHRBACK L.L.P.

E-mail: wsmart@kellerrohrback.com

Consultations or testimony in cases
involving insurance or
bad faith issues.

OLYMPIA ATTORNEYS

INVESTOR CLAIMS
Former NASD Series 7, 66 and life/
annuity insurance licensed broker/
investment advisor. Available for
consultation, referral, or expert
evaluation/testimony in claims
involving broker/advisor error, and
investment suitability.
Courtland Shafer
SATTERBERG HEALY
EECKHOUDT
9832 15th Ave. SW
Seattle, WA 98106
206-763-1510

CONTRACT ATTORNEY
FOR COURT APPEARANCES
• All types of motions, supplemental debtor exams, orders to
disburse, and arbitrations
• All western Washington courts
• Handled high-volume case loads
with court appearances, three per
week — King, Pierce, Snohomish
county courts
• High success rates with bringing
and defending motions

Available for association or
contract basis, legal research
and writing.
References available.

Catherine M. Kelley, PLLC

425-392-1023
catherine@cmkattorney.com

Courtland@seattlejustice.com
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ATTORNEYS’ FEE
DISPUTES
•
•
•
•
•
•
•

Michael Caryl
Attorney-Client
Attorney-Attorney
Attorney Liens
Fee-Related Ethics and Discipline
Expert Testimony (lodestar/fee 		
division/quantum meruit)
Arbitration, Mediation
Consultation, Representation
206-378-4125

E-mail: michaelc@michaelcaryl.com

APPEALS
Charles K. Wiggins
and
Kenneth W. Masters
We handle or assist
on all types of civil appeals in
state and federal courts,
from consulting with trial
counsel to post-mandate
proceedings.
WIGGINS & MASTERS PLLC
241 Madison Avenue North
Bainbridge Island, WA 98110

206-780-5033

www.appeal-law.com

APPEALS
Anne Watson,
former law clerk to the
Washington State Supreme Court,
welcomes
consultation, association, or
referral of appellate cases.
LAW OFFICE OF
ANNE WATSON, PLLC
360-943-7614
anne@awatsonlaw.com

ETHICS AND LAWYER
DISCIPLINARY
INVESTIGATION AND
PROCEEDINGS
Stephen C. Smith, former Chairman
of the Washington State Bar
Association Disciplinary Board, is
now accepting referrals for attorney
disciplinary investigations and
proceedings in Washington, Idaho,
Hawaii, and Guam.
HAWLEY TROXELL ENNIS &
HAWLEY, LLP
877 Main Street • Suite 1000
Boise, Idaho 83701
208-344-6000
ssmi@hteh.com

APPEALS
RANDY BAKER
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Toshimitsu Takaesu, LL.M.
• Consultation
• Referral
• Representation in Japanese court
JFBA Attorney-at-Law
WSBA Foreign Law Consultant
206-284-5121
ttakaesu@gmail.com

APPEALS
Philip A. Talmadge,
Former Justice,
Washington State Supreme Court;
Fellow, American Academy of
Appellate Lawyers
Michael B. King

People v. Collins, 26 Cal.4th 297 (2001)
Montalvo v. Spirit Airlines,
508 F.3d 464 (9th Cir. 2007)
Sanders v. City of Seattle,
160 Wn.2d 198 (2007)

Formerly of Lane Powell;
Past President, Washington Appellate
Lawyers Association; Past Chair,
KCBA Section on Appellate Practice;
ABA Council of Appellate Lawyers;
Washington Appellate “Super
Lawyer”; Best Lawyers in America,
for Appellate Law, Washington

219 First Avenue South, Suite 220
Seattle, WA 98104
206-325-3995
bakerlaw@drizzle.com

Emmelyn Hart-Biberfeld,
Former Law Clerk,
Washington State Supreme Court;
Invited Member, The Order of
Barristers

Reported Decisions Include:

www.bakerappeals.com

Sidney Charlotte Tribe

IMMIGRATION

Former Law Clerk, Washington Court
of Appeals; Former Trial Attorney,
Law Office of James J. Rigos;
Invited Member, The Order of
Barristers

David R. Chappel
and
Xiaoqiu Wang

Available for consultation
or referral on state and federal briefs
and arguments.

Serving you and your clients
in a complex practice area.

TALMADGE/FITZPATRICK

CHAPPELWANG PLLC

206-574-6661
Fax: 206-575-1397

1111 Third Avenue, Suite #3400
Seattle, WA 98101-3299
206-254-5620

www.chappelwang.com
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JAPANESE LAW

18010 Southcenter Parkway
Tukwila, WA 98188-4630

E-mail: christine@talmadgelg.com
www.talmadgelg.com

MEDIATION SERVICES

LEGAL MALPRACTICE

Mark B. Anderson

DISCIPLINARY ISSUES

LEGAL MALPRACTICE

is available for facilitating the
negotiated settlement of a wide
variety of legal disputes.

“37 Years’ Experience”

and

Joseph J. Ganz

ACCOUNTING MALPRACTICE

Smart — Creative — Experienced
SMITH ALLING LANE, P.S.
1102 Broadway Plaza, Suite 403
Tacoma, WA 98402
Tel: 253-627-1091
Fax: 253-627-0123
mba@smithallinglane.com

and

is available for consultation,
referral, and association in
cases of legal malpractice (both
plaintiff and defense), as well as
defense of lawyer disciplinary
and/or grievance issues.
2101 Fourth Ave., Ste. 2100
Seattle, WA 98121

206-448-2100

E-mail: jganzesq@aol.com

APPEALS
Margaret K. Dore
Former Law Clerk to the
Washington State Supreme Court
and the Washington State Court of
Appeals

www.margaretdore.com
1001 Fourth Ave., 44th Floor
Seattle, WA 98154
206-389-1754

DISCIPLINARY
INVESTIGATION
and PROCEEDINGS

GOVERNMENT
LITIGATION AND
LIABILITY DEFENSE
Jeffrey A. O. Freimund
Gregory E. Jackson
Michael E. Tardif
We have over 70 years’ experience
representing government agencies,
officials, and employees, with
extensive experience handling
major tort, civil rights, employment,
and public records lawsuits and
appeals against government.
We accept cases statewide.
FREIMUND, JACKSON & TARDIF
711 Capitol Way South, Suite 602
Olympia, WA 98501
360-534-9960
www.fjt.law.com

Patrick C. Sheldon,

former member of the
Washington State Bar Association
Disciplinary Board, is now
accepting referrals for attorney
disciplinary investigations
and proceedings.
FAIN SHELDON ANDERSON &
VANDERHOEF PLLC
Columbia Center
701 Fifth Avenue, Suite 4650
Seattle, WA 98104

206-749-2371

E-mail: patrick@fsav.com

BAD FAITH EXPERT
WITNESS/INSURANCE
CONSULTANT

David Huss
Over 25 years’ combined claims,
risk management, and legal
experience. JD, CPCU & ARM.
Tel: 425-776-7386
www.expertwitness.com/huss

Roger K. Anderson
is available for referral,
association, or consultation in
cases involving legal or accounting
malpractice. Mr. Anderson has
represented both plaintiffs and
defendants in substantial and
complex malpractice litigation for
over 20 years.
2101 Fourth Avenue, Suite 2100
Seattle, WA 98121-2359
206-448-2100

rkaesq@msn.com

APPELLATE MEDIATION
Sometimes overlooked, there is
value in having an experienced
appellate lawyer mediate a civil
matter on appeal. An appellate
mediator can advise the parties
of the general chances of success
on appeal and assist the parties in
arriving at a fair resolution of the
issues in the case.
The attorneys at Talmadge/
Fitzpatrick are very willing to serve
as mediators on appeal in state
and federal cases.
TALMADGE/FITZPATRICK

18010 Southcenter Parkway
Tukwila, WA 98188-4630
Tel: 206-574-6661 • Fax: 206-575-1397
www.talmadgelg.com
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Litigation
Negligent Misrepresentation
July 22 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Calendar
Please check with providers to verify
approved CLE credits. To announce a
seminar, please send information to:
WSBA Bar News Calendar
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539
Fax: 206-727-8319
E-mail: comm@wsba.org
Information must be received by the
first day of the month for placement
in the following month’s calendar.

Business Law
Bankruptcy Bootcamp
August 19 — Seattle. 6.5 CLE credits, including 1 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.
Family Law
Making — or Breaking — Your Client’s
Case: Financial Aspects of Family Law
Cases
July 30 — Seattle. 6 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.
Law Office Management
Technology Bootcamp
August 12 — Seattle. 6 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.
3rd Annual Solo and Small Firm
Conference
July 17–19 — Wenatchee. Up to 14.5 CLE
credits, including up to 3 ethics. By WSBACLE; 800-945-WSBA or 206-443-WSBA.
60
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Making the Most of Expert Witnesses
July 24 — Seattle. 6.5 CLE credits, including .75 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.
Washington Civil Procedure:
Commencement to Post-Trial Motions
and Remedies
August 14 — Seattle. 6.5 CLE credits including .5 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.
Trying a Case in King County
August 21 — Tele-CLE. 1.5 CLE credits
pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

July 17–19 — Wenatchee. Up to 14.5 CLE
credits, including up to 3 ethics. By WSBACLE; 800-945-WSBA or 206-443-WSBA.
Taxation Law
Section 1031 Tax Exchanges
July 8 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.
The Lawyer’s Toolbox: Update on the
Status of 409A
August 25 — Seattle. 3 CLE credits pending. By WSBA-CLE and the WSBA Taxation Law Section; 800-945-WSBA or
206-443-WSBA.
Tele-CLEs

Real Property, Probate and Trust

Section 1031 Tax Exchanges
July 8 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Section 1031 Tax Exchanges
July 8 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Recent Developments in Real Estate
July 15 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Recent Developments in Real Estate
July 15 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Negligent Misrepresentation
July 22 — Tele-CLE. 1.5 CLE credits pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Real Estate Bootcamp
July 23 — Seattle. 6 CLE credits, including 1 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.

Effective Handling of QDROs and
Related Issues
August 5 — Tele-CLE. 1.5 CLE credits
pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Probate Bootcamp
July 31 — Seattle. 6 CLE credits, including .75 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.
Probate Bootcamp
August 8 — Vancouver. 6.25 CLE credits,
including 1 ethics pending. By WSBA-CLE;
800-945-WSBA or 206-443-WSBA.
Solo/Small Firm
3rd Annual Solo and Small Firm
Conference

QDROS: Assigning Interests: Federal
Plans plus Direct Payments of Military
Pension Payments
August 12 — Tele-CLE. 1.5 CLE credits
pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.
Essentials of QDROs: Selected Practice
Concerns
August 19 — Tele-CLE. 1.5 CLE credits
pending. By WSBA-CLE; 800-945-WSBA or
206-443-WSBA.

Classifieds
Reply to WSBA Bar News
Box Numbers at:
WSBA Bar News Blind Box #______
Bar News Classifieds
1325 Fourth Ave., Ste. 600
Seattle, WA 98101-2539
Positions available are also
posted online at www.wsba.org/
jobs.

Positions
Minzel and Associates, Inc. is a temporary- and permanent-placement agency
for lawyers and paralegals. We are looking for quality lawyers and paralegals
who are willing to work on a contract
and/or permanent basis for law firms,
corporations, solo practitioners, and
government agencies. If you are interested, please e-mail your résumé as a
Word attachment to resumes@minzel.
com. Please visit our website at www.
minzel.com.
Litigation attorney. Small downtown
Seattle litigation firm seeks litigation
attorney with three or more years’ experience with strong record of academic and
professional excellence. Work is a mix
of sophisticated business and intellectual property litigation. Full benefits and
competitive salary. E-mail to Eprest@
rohdelaw.com.
Medium-sized AV-rated firm seeks
associate attorney for general civil
practice. Established in 1925, we are the
largest firm in a mid-sized community
and have the resources to support your

developing practice. If you would like to
live and work in the friendly atmosphere
of a mid-sized town, we would like to
hear from you. Attorneys with two-plus
years’ experience preferred; however,
new attorneys with local ties to southwest Washington are encouraged to apply. Please send transcript, résumé, and
writing sample to Hiring Committee,
Walstead Mertsching PS, PO Box 1549,
Longview, WA 98632.
Transactional attorney. Hillis Clark
Martin & Peterson, P.S. is seeking an
attorney to join its Business and Real
Estate Group. The candidate should have
approximately two-plus years of experience dealing with transactional real
estate and financing law issues. Primary
responsibilities will include representing property owners, developers and
lenders in negotiating and documenting entities for development projects,
financing transactions, leases and other
agreements for the sale and development
of real property. Some familiarity with
real estate and business transactions
would be helpful. The applicant will be
expected to have exceptional academic
credentials and excellent writing and
negotiation skills. Please submit a cover
letter, résumé, and a copy of your law
school transcripts to Eileen Kraabel,
Recruiting Administrator, 1221 Second
Ave., Ste. 500, Seattle, WA 98101-2925, or
e-mail your application materials to ejk@
hcmp.com. We are an equal opportunity
employer and are committed to a culturally diverse workplace.
AV-rated Bellingham firms seeks
litigation associate for a long-term
relationship. The successful candidate
should possess some combination of
strong research and writing skills, civil
litigation experience, and/or access to island property. Please direct your résumé
to Adelstein, Sharpe & Serka LLP, Attn:
Jeffrey P. Fairchild, Esq., PO Box 5158,
Bellingham, WA 98227-5158.
Real estate associate: Quid Pro Quo has
been retained by a Seattle law firm in its
search for an outstanding transactional
real estate associate with four-plus years
of substantial real estate experience
representing owners or developers. You
would work closely with the leading real

estate partner at the firm working with
developers, builders, investors, landlords, and owners with retail, industrial,
commercial, and mixed-use real estate
projects. You should have excellent communication skills, be highly organized
and self assured. Highly competitive
compensation available. For immediate consideration, please contact Jean
Seidler Thompson, Esq., Director of Attorney Placement — Quid Pro Quo, at
206-224-8269 or SearchTeam@QPQlegal.
com. All communications are held in
the strictest confidence. Please visit our
website at www.QPQLegal.com for more
information.
Chmelik Sitkin & Davis P.S. is a wellestablished business, municipal, real
estate, and land use firm in Bellingham.
We represent a wide variety of business
clients and municipal governments
throughout Northwest Washington. We
seek a litigation attorney with at least
three years’ experience. The ideal candidate will have demonstrated success
in law school, solid experience, and the
desire to work in a collegial environment
in an expanding law practice. The firm
provides a competitive salary and excellent benefits in an ideal location with
an opportunity to participate in a successful practice. Please send a résumé,
references, and a cover letter to Chmelik
Sitkin & Davis P.S., Attn: Heather Nash,
Hiring Coordinator, 1500 Railroad Ave.,
Bellingham, WA 98225.
Carney Badley Spellman seeks a senior
associate or partner-level attorney with
a minimum of five years’ experience in
real estate transactions law capable of
working independently with clients.
Experience of the successful candidate
will include: condominium law, acquisitions and dispositions, financing, land
and development loans, construction
loans, refinancing, commercial leasing,
permits and zoning, condemnation/
eminent domain negotiations, title,
easement and boundary disputes, tax
disputes, LLCs, and partnerships. Ideal
credentials include excellent academic
background and demonstration of professional expertise and successful client
development. This is a great opportunity to develop a successful practice
around the already strong client base
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of a service-oriented firm. Please send
cover letter and résumé to Deborah Dillard, Carney Badley Spellman, 701 Fifth
Ave. #3600, Seattle, WA 98104, or e-mail
dillard@carneylaw.com.
Ahlers & Cressman PLLC is seeking
a litigation paralegal with at least three
years’ experience who will be responsible
for managing witness files; conducting legal research; reviewing, indexing,
and coding documents; and providing
deposition and trial support as needed
for multiple attorneys. Knowledge of
Microsoft Office applications is required,
along with some knowledge of database programs (Summation), and basic
e-discovery is a plus. Must be able to
handle multiple assignments, work well
under pressure, and have the flexibility
to assist team in meeting client demands
on accelerated schedules. Please send résumé and cover letter to: Chris Achman,
Administrator, Ahlers & Cressman PLLC,
999 Third Ave., Ste. 3100, Seattle, WA
98104-4088. Fax: 206-287-9902. E-mail:
cachman@ac-lawyers.com.
The Board of Industrial Insurance
Appeals (BIIA) is seeking a qualified
attorney for a position as Industrial Insurance Appeals Hearings Judge (IIAJ-3).
The BIIA is a quasi-judicial Washington
state agency that hears and decides
appeals from decisions made by the
Department of Labor and Industries.
IIAJs conduct preliminary conferences

and hearings and issue proposed decisions as part of the dispute-resolution
process. Minimum qualifications for the
IIAJ-3: active or judicial membership in
the WSBA. To apply online or for further
information, please visit our website at
www.biia.wa.gov.
Family law attorney: Experienced family
law attorneys can significantly increase
their earning potential by joining our expanding three-state family law practice.
We are committed to generating manageable caseloads for our attorneys that
respect an individual’s quality of life while
providing a competitive financial structure. Our modern attractive offices overlook Lake Union and make for a pleasant
and convenient work environment. Send
résumé to Hiring Attorney, 1200 Westlake
Ave. N., Ste. 700, Seattle, WA 98109.
Real estate partner position: No book
of business required. Highly regarded
and very popular Seattle mid-sized firm
seeks a junior partner-level real estate
attorney to work in this firm’s top real
estate department and handle leasing and other real estate transactional
work for this firm’s top clients. Condo
experience would be a plus. No portable
book of business is required, but the
candidate must have at least eight years
of sophisticated experience working for
a good law firm or corporation. Several
other excellent Seattle law firms seek
real estate partners with partial books

To Place a Classified Ad
Rates: WSBA members: $40/first 25 words; $0.50 each additional word.
Nonmembers: $50/first 25 words; $1 each additional word. Blind-box number
service: $12 (responses will be forwarded). Advance payment required; we
regret that we are unable to bill for classified ads. Payment may be made by
check (payable to WSBA), MasterCard, or Visa.
Deadline: Text and payment must be received (not postmarked) by the first day
of each month for the issue following, e.g., August 1 for the September issue. No
cancellations after the deadline. Mail to: WSBA Bar News Classifieds, 1325 Fourth
Ave., Ste. 600, Seattle, WA 98101-2539
Qualifying experience for positions available: State and federal law allow
minimum, but prohibit maximum, qualifying experience. No ranges (e.g., “5-10
years”). If you have questions, please call 206-727-8213 or e-mail classifieds@
wsba.org.

of portable business, particularly those
candidates with land use experience.
Numerous real estate associate positions
are also available. Direct all confidential inquiries to: Gordon Kamisar, Esq.,
Kamisar Legal Search, Inc., gkamisar@
seattlesearch.com, 425-392-1969. www.
seattlesearch.com.
Associate attorney position — Established Spokane mid-sized law firm seeks
criminal law attorney with extensive
felony experience. Inquiries confidential.
Please send response to classifieds@
wsba.org and reference Blind Box #699 or
mail to WSBA Bar News Blind Box #699,
Bar News Classifieds, 1325 Fourth Ave.,
Ste. 600, Seattle, WA 98101-2539.
Tax controversy attorney. Tax firm
seeking experienced tax litigator to handle IRS examination, appeals, litigation,
and collection matters. Ideal candidate
would have IRS Counsel or Department
of Justice Tax Division background and
an LL.M. in tax or CPA experience. Experience in dealing with state and local
taxing agencies is a plus. Please contact
Julie Bonwell at LeSourd & Patten, P.S.
at 206-624-1040, or send résumé to jb@
lesourd.com.
Attorneys. Quid Pro Quo — Global Executive and Legal Search — is the leading
provider of quality attorney recruitment
for direct hire and contract attorney
placement in the Puget Sound. For over
13 years, Quid Pro Quo, the executive
and attorney placement division of Law
Dawgs, Inc., has specialized in engagements with Puget Sound’s premier law
firms, boutique practices, corporate
legal departments, and governmental
agencies. We have current openings for
litigation contract attorneys. We also
have current in-house counsel, partner,
of counsel, and associate opportunities
in intellectual property, litigation, corporate, and real estate transactional law.
Interested attorney candidates, please
contact Quid Pro Quo in confidence at
206-224-8269 or SearchTeam@QPQlegal.
com. Please visit our website at www.
QPQLegal.com for attorney openings.
Services
Experienced trial attorney available
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for contract work. Very skilled at legal research and writing. 25 years of
writing pleadings, motions, and briefs
before trial and appellate courts. Full
access to research resources. G. Kent
Thorsted 425-462-2552, kentthorsted@
comcast.net.
Home inventory for estate planning,
insurance and divorce purposes —
Highly professional personal services
company performs confidential home
inventory service. Comprehensive documentation of assets provided. NAPO
member, licensed, bonded, insured.
French & Associates. 206-829-9206. www.
SecondSelfService.com.
Sentencing consulting. Will work with
you preparing pre-sentencing investigations, guidelines and scoring, sentencing,
federal prison designation, incarceration, probation issues. Expertise in both
federal, Washington state sentencing and
incarcerations. Fees reasonable. Shelterwood Consultants 206-783-9649.
Experienced brief and motion writer
available as contract lawyer. Seventeen
years’ litigation experience, including
trial preparation and appeals. Reasonable rates. Lynne Wilson, 206-328-0224,
lynnewilsonatty@gmail.com.
Eliminate backlogs, worries. Semi-retired, Seattle litigator (top credentials, 20
years’ experience, own office, LexisNexis)
will do the work; you get the credit. $75/
hour. briefhelp@gmail.com.
Minzel and Associates, Inc. is a temporary- and permanent-placement agency
for lawyers and paralegals. We are looking for quality lawyers and paralegals
who are willing to work on a contract
and/or permanent basis for law firms,
corporations, solo practitioners, and
government agencies. If you are interested, please e-mail your résumé as a
Word attachment to resumes@minzel.
com. Please visit our website at www.
minzel.com.
Fast cash for seller carry-back notes,
www.wallstreetbrokers.com. Fast cash
for divorce liens, www.divorceliens.
com. New book by Lorelei Stevens, www.
fastcashbook.com. Larry and Lorelei

Stevens; 800-423-2114. Notes appraised
for estates.
Oregon accident? Unable to settle the
case? Associate an experienced Oregon
trial attorney to litigate the case and
share the fee (proportionate to services).
OTLA member, references available, see
Martindale, AV-rated. Zach Zabinsky,
503-223-8517.
Deposition Digest concentrates on
providing the highest quality testimonial digesting from any source: depositions, interviews, trial transcripts, etc.
24/7/365. Lowest rates. Quick turnaround time. www.depositiondigest.
com.
Virtual Independent Paralegals provide excellent legal and business support services to lawyers, law firms, and
businesses alike. 24/7/365. Lowest rates.
Quick turnaround time. www.viphelp
me.com.
Contract attorney loves legal research
and writing. WSBA member with 26
years of experience drafts trial briefs,
motions, and memoranda, using UW
Law Library and LEXIS online resources.
Elizabeth Dash Bottman, 206-526-5777,
bjelizabeth@qwest.net.
Expert medical record analysis by
a physician — Accurate, insightful,
prompt, confidential, and cost-effective. Meadowdale Medical Consulting,
PLLC. 425-478-2869 or www.meadow
dalemc.com.
Pediatric medical record analysis by a
JD/MD pediatrician. Expertise: general
pediatrics, child abuse, child behavior/
development, child fatality, public
health, clinical trials. 425-753-0881. www.
pediatricmedicalrecordreview.com.
Space Available
Congenial downtown Seattle law firm
(business, I.P., tax). Spacious offices, staff
areas for sublease. Rent includes receptionist, conference rooms, law library,
kitchen. Copiers, fax, DSL Internet also
available. 206-382-2600.
Kent office space: Large, fully furnished

office with private entrance in elegant,
newly constructed small law building.
Possible referrals. All amenities included.
Gated entrance with own parking lot.
Highly visible location close to RJC.
206-227-8831.
New offices available for solo or small
firm, downtown Seattle, expansive view
from 47th floor of the Columbia Center.
Share reception, kitchen, conference
rooms (included in rent). Other administrative support available if needed.
DSL/VPN access, collegial environment.
Please call Jeannie, Badgley Mullins Law
Group 206-621-6566.
Federal Way attorney office share.
Newly remodeled private professional
office and conference room. Secretarial
station, DSL, copier, fax, kitchen, parking. Call 206-399-2046.
Premium space available immediately in prime downtown location. Two
with view, one without. Law office with
transactional, and civil law practice.
206-583-0050.
Laurelhurst (University) area: Office
suite available. Share administrative
assistant, library, and conference room
with attorneys and CPAs. Great location
and nice environment. Possible joint
marketing and referrals. For information
call 206-523-6470.
Bellingham professional office. Restored 1918 house with view of Bellingham Bay. Two blocks to courthouse,
1,520 sq. ft. office, 950 sq. ft. storage, four
parking places. www.700dupont.com.
360-752-0088.
Will Search
Will search for Geraldine L. Foster (née
Otterson) of Monroe, Snohomish County,
married to Jack Foster. Please contact
Richard Hively at 425-822-1511.
Seeking lost will of Walter T. Niemi,
55 years old, of Seattle. Contact Ingrid
Larson-Alexander, 519 S. Peabody,
Ste. 1, Port Angeles, WA, 98362, tel.
360-452-9519, e-mail: Ingrid@LarsonAlexander.com with any information.
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The Bar Beat

Will Litigate for Food
In the not-too-distant future, Seattle’s skid road might return to its roots

S

cene: A downtown Seattle
street in the not-too-distant
future. The economy has
continued to deteriorate because of plunging property
values and skyrocketing
food and gasoline prices.
Two mid-career lawyers, Max Billings and
Cash Pyle, approach one another on the
sidewalk. Both are wearing tailored Italian suits, but the fine wool is tattered and
stained. Their hand-cobbled loafers are
scuffed and reinforced with duct tape.
Pyle:

Billings, is that you?

Billings: Pyle! I barely recognized you.
How long has it been?
Pyle:

Well, let’s see. Last time we met,
I still had the Lexus. So, that was
a couple of years ago.

WSBA Bar News Editor
Michael Heatherly

Pyle:

No, I got downsized a while back.
Lately I’ve been playing the ukulele in front of Nordstrom and
writing a few wills to make ends
meet.

Billings: Well, at least you’re keeping busy.
I’m still at my firm, but they’ve
really cut costs. I’m sharing my
desk with an associate and two
paralegals. Last week they sold
the laser printers on Craigslist and hired a scrivener — an
obsessive-compulsive guy who
was willing to work for free if we
let him live in the broom closet.
Pyle:

Where are you headed?

Billings: Starbucks! I’ve been saving up

my gold Montblanc for a bowl of
good rice.
Pyle:

Billings: Yeah, but how much?
Pyle:

Yeah, but I had to quit driving
when the gas bills exceeded the
loan payments. On the bright
side, I was able to live in it for
awhile after the house went into
foreclosure.

Pyle:

Pyle:

Under the viaduct between Yesler
and Columbia.

Billings: That’s a nice area, close to the
ferry and all.
Pyle:

Yeah, I’m in the third Frigidaire
box on the left when you’re facing
north. How about you?

Billings: We’ve been staying in a stairwell
at the Quest Field parking garage,
but we’re thinking about moving
to Green Lake for the summer.
The kids love the water. We have
our eyes on a little equipment
shed with a broken lock. Are you
still at your firm?
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I feel your pain. Hey, I’d better let
you go. But listen — stop by my
place one of these days, okay? I
bought a bottle of Thunderbird
in January and I’ve been saving
it for a special occasion.

Billings: I heard January was an excellent
month for the fortified wines. I’ve
always admired your taste, Pyle.
Third Frigidaire box on the left,
you said?

Billings: Where are you living now?
Pyle:

He’s asking $1,200 an ounce.

Billings: That’s too rich for my blood. I’m
pretty much an Uncle Ben’s guy
these days.

Billings: That Lexus was a sweet ride.
Pyle:

[Motioning for Billings to move
closer.] Look, I’ve got a connection. My guy is holding a couple
pounds of basmati. I’m talking
pure Ranbirsinghpura from Pakistan. You should see the grains on
this sh*t. You put some red curry
on that and you’ll be flying high
for hours, trust me.

since Christmas for a latte. [Holds
up a plastic shopping bag full of
dollar bills.] Too bad they’re back
down to just the original store.
It’s kind of a hike from here.
Billings: I was able to wean myself off the
lattes, but I tell you, I would trade

That’s the one. If I’m not there,
look for the guy under the gray
tarp by the dumpster. He used to
be my investment adviser. He’ll
know where to find me.

The two men nod, part and go their separate ways. After a few steps, Billings stoops
to pick up a nickel and a cigarette butt. He
puts them in his pocket and continues toward Starbucks as Pyle disappears around
a corner.
Bar News Editor Michael Heatherly practices in Bellingham and can be reached at
360-312-5156 or barnewseditor@wsba.org.

When it comes to DUI defense,
we’ve got you covered.

We focus on one area of the law: DUI defense.
From our long-time base near Seattle, we’ve successfully handled many
cases both east and west of the mountains. And with the addition of our
new Bellingham office, we’ve expanded our group of trial lawyers into the
northern part of the state. Our team has more than 100 years of DUI litigation experience. Put your clients in the best of hands. Ours. To learn more,
visit foxbowmanduarte.com.

Bellevue: 425.451.1995
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Bellingham: 360.671.4384
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Another Government Lie
Think you can enjoy a drink out with dinner and not
be in danger of a DUI arrest on your way home? Not
anymore. Increasingly, DUI cases are filed based on
very low test results—some as low as .03 for adults.
Prosecutors rely on field sobriety tests and the officer’s
observations of the odor of alcohol, bloodshot eyes,
slurred speech and poor coordination to justify the
charges. However, field sobriety tests were never
validated to detect impairment, nor to accurately
estimate the BAC, and the obligatory observations
are often explained by innocent factors such as fatigue, or health conditions
such as allergies, diabetes, or injuries.
In this increasingly hostile environment to innocent conduct, your clients,
friends and family members may need a lawyer. You can confidently refer
them to Callahan Law. Trained by the DataMaster manufacturer and certified
by a NHTSA trained instructor to administer field sobriety tests, Ms. Callahan
is a frequent speaker at DUI CLEs. Thomson-West selected her to author a
new treatise on DUI, The Washington DUI Practice Manual, and to write a
chapter on DUI Scientific Evidence for their treatise, Inside the Minds. Ms.
Callahan’s book for laypersons, The DUI Book, Washington Edition will be
released this year.

Ms. Callahan receives overwhelmingly favorable reviews from clients on
the firm’s website. She is ranked 10 out of 10 on Avvo.com, and has been
endorsed by the most respected criminal defense attorneys in the state and
the nation—earning national recognition for her efforts in defense of those
who drive. Ted Vosk, of counsel to the firm, has also received national
accolades for exposing numerous irregularities and unethical conduct at
the Washington State Patrol Toxicology Lab. His efforts are resulting in
widespread suppression of breath tests by judges across the state offended
by the alleged perjured oaths of government witnesses and the failure to
adhere to scientific principles that ensure accurate and reliable breath tests.
Callahan Law brings more than basics to the bar; they bring innovation,
creativity and talent combined with aggressive advocacy. They are inspired
to render the most important service clients require: full confidence in
the lawyer’s skill, experience and diligence. Everyone at Callahan Law
is absolutely devoted to providing extraordinary service and focused on
seeking winning strategies for every case. Entrust your family, friends and
clients to Callahan Law, we are here for them 24/7/365.

877.384.2679 | dui–defender.net | lawyer@dui–defender.net
D
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