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The first sentence on the National Institute of Mental Health’s 
website is: “Mental illnesses are common in the United States.”1

More than 50 million Americans (one out of every five people) 
live with a mental health disorder. That’s the same percentage of 

people who, for example, live in a rural 
area,2 speak a language other than English 
at home,3 or use a smartwatch or fitness 
tracker.4 So even if you don’t personally 
have a mental illness, the numbers suggest 
you probably know a person (or multiple 
people) who does. 

I don’t share these statistics simply to 
explain how widespread mental illness is in 
this country. I share them to underscore that 
something experienced by so many should 
not be so isolating, should not carry any 
shame or embarrassment. 

According to a 2019 survey released by 
the American Psychological Association, the 
general feeling around these issues may be 
changing—Americans are becoming more 
open about mental health.5 The survey 

showed that the vast majority of adults believe that having a mental 
health disorder is nothing to be ashamed of, and that people who 
have mental health disorders can get better.

You have probably heard the statistics around mental health 
and the legal profession—that rates of mental health disorders and 
addiction are approximately twice as high among lawyers as com-
pared with the general population. That means the opportunities 
for solidarity and support among lawyers should be greater, too.

This year, in an effort to increase support and awareness of 
available resources, the WSBA is participating in Well-Being Week 
in Law from May 3-7. You can read more about it on page 32.

Also in this edition of Bar News: the cover story about the mon-
umental Supreme Court decision in Martinez-Cuevas v. DeRuyter 
Bros. Dairy (page 36); Mark Fucile’s Ethics & the Law column on 
closing your law practice when you retire (page 16); a Write to 
Counsel column on deep issue statements (page 20), and more. 
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Editor’s Note

The WSBA’s Official Members’ Magazine

Washington State Bar News will inform, 
educate, engage, and inspire by offering  

a forum for members of the legal community  
to connect and to enrich their careers. 

All opinions, statements, and conclusions expressed in  
submitted articles and editorial comment appearing herein 

represent the views of the respective authors and do not 
necessarily carry the endorsement of the WSBA or its Board 
of Governors. Likewise, the publication of any advertisement 
is not to be construed as an endorse ment of the product or 
service offered unless it is specifically stated in the ad that 

there is such approval or endorsement. 
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facebook.com/wastatebar.main

twitter.com/wastatebar

youtube.com/washingtonstatebar

Inbox
LET US HEAR FROM YOU! 
We welcome letters to the editor on issues presented 
in the magazine. The full letters to the editor policy is 
available at www.wsba.org/news-events/Bar-News. 
Email letters to wabarnews@wsba.org. 

Beware the Allure Of Analogy

I just finished reading Professor Benjamin Halasz’s excellent 
article on how to effectively present arguments by analogy 
(February 2021 Bar News). The article instantly reminded [me] 
of [Washington Supreme Court] Justice [Stephen J.] Chadwick’s 
admonition in State ex rel. Syverson v. Foster, cautioning lawyers 
against overreliance on arguments by analogy: 

[N]o cases are cited by counsel on either side. They say none 
can be found, ... but it does not follow that there is no law to 
cover the case. A more frequent reference to fundamental 
principles would make for better law and save much time 
and energy wasted in reading, approving, discussing, 
distinguishing, or rejecting cases from the great mass of 
judicial opinions to be found in the published reports.

“Case law is fast becoming the great bane of the bench 
and bar. Our old-time great thinkers and profound 
reasoners, who conspicuously honored and distinguished 
our jurisprudence, have been succeeded very largely 
by an industrious, painstaking, far-searching army of 
sleuths, of the type of Sherlock Holmes, hunting some 
precedent in some case, confidently assured that if the 
search be long enough and far enough some apparently 
parallel case may be found to justify even the most absurd 
and ridiculous contention.” 

State ex rel. Syverson v. Foster, 84 Wash. 58, 60-61, 146 P. 169 (1915) 
(quoting State v. Rose, 89 Ohio St. 383, 388-89, 106 N.E. 50 (1914)).
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Washington State Bar News Submission Guidelines
Washington State Bar News relies on submissions from WSBA members 

and members of the public that are of interest to readers. Articles 
should not have been submitted to any other publications and become 
the property of the WSBA. Articles typically run 1,000–2,500 words. 
Citations should be incorporated into the body of the article and be 
minimal. Please include a brief author’s biography, with contact info, 
at the end of the article. High-resolution graphics and photographs 

(preferably 1 MB in size) are requested. Authors should provide a high-
resolution digital photo of themselves with their submission. Send articles 
to  wabarnews@wsba.org. The editor reserves the right to edit articles as 
deemed appropriate. The editorial team may work with the writer, and 

the editor may provide additional proofs to the author for review.

Washington State Bar News Advertising
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and to receive a media kit, contact Ronnie Jacko, LLM Publications,  
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payment information. Washington State Bar News is published nine times 

a year with a current circulation of approximately 34,000.
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For cinephiles, the past 
year has been the aphoristic 
blessing and curse: watch 
brand new titles from home, 
but find yourself yearning 
for the sticky floors caked 
in overpriced movie-theater 
foodstuff. Oddly enough 
for legal professionals, the 
past year has resulted in a 
plethora of movies, series, 
and shows based on the law, 
the people who practice it, 
and the lives affected by it. 
Here are a few of the top 
recommended things to view, 
compiled by the WSBA’s […]

nwsidebar.wsba.org 

Court of Appeals Issues Decision on 
Revoking Consent to Conflict Waiver

Earlier this year, Division I of the Wash-
ington Court of Appeals issued a decision 
touching on an area of the Rules of Profes-
sional Conduct (RPC) that is rarely litigat-
ed: revoking consent to conflict waivers. 
The decision was “unpublished” under […]

nwsidebar.wsba.org 

Statewide Electronic Filing is on  
the Way to Washington Courts

The Administrative Office of the Courts 
(AOC) will soon begin rolling out a new 
electronic system for case management 
and electronic filing (e-filing) for Wash-
ington’s district and municipal courts and 
probation offices. The AOC is trying to […]

nwsidebar.wsba.org 

NWSidebar
T H E  V O I C E S  O F  W A S H I N G T O N ’ S  L E G A L  C O M M U N I T Y

There’s More on the Blog
J O I N  U S

CALLOUT 
TO READERS 

Seeking New  
Legal Professionals

In collaboration with members 
from the Washington Young 
Lawyers Committee, Bar 
News is developing a new 
column in which experienced 
practitioners answer questions 
from those new to the practice 
of law. Submit your question 
to wabarnews@wsba.org 
or here: https://forms.gle/
EppGqbiUU6XcE7vC8.

 

Tell Us Your Most  
Interesting Case

What is the most interesting 
case you’ve ever handled 
and why? Share your story 
(while maintaining client 
confidentiality, of course) 
for a chance to be included 
in an upcoming Bar News 
feature. Submit your response 
of no more than 500 words 
to wabarnews@wsba.org 
or here: https://forms.gle/
nJP5VVR5AZoDoHY48.

 

Summer Book  
Reviews Needed

What’s that one book you can’t 
shut up about, the thing that 
everyone just has to read? 
We want to help you spread 
the word. Submit a review of 
no more than 150 words on 
any genre (law-related books 
welcome but not mandatory) 
to wabarnews@wsba.org 
or here: https://forms.gle/
FDfbqdDbuC75ahs17. 
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documents, and non-destructive examination of inks 

Restoration and examination of shredded and torn 
documents

Criminal Cases for Prosecution and Defense  

Civil Cases include Last Will & Testament, 
Deeds, Contracts, Medical Records, 
Insurance Records, Financial and 
Business Records, and Anonymous  
or Threatening Letters

Contact Ms. Kelly to find out more:  
702-682-0529   |   forensicdynamicsllc@gmail.com  
www.forensicdynamics.org

Jan Seaman Kelly  
Forensic Document Examiner
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President’s Corner

‘A Home of  
Our Own’

A
full year after the WSBA Board of Governors 
suspended in-person meetings, Immediate Past 
President Rajeev Majumdar and I were back in the 
WSBA’s downtown Seattle headquarters for the 
March 2021 meeting of the Board of Governors. 
During the meeting, we both wore masks and 

were spaced 20 feet from each other. Our temperatures were taken 
prior to entering the conference center and we abided by all of the 
restrictions required by the state of Washington for a safe meeting. 
All of the other members of the Board of Governors appeared via 
Zoom. 

The primary reason for the two of us to be there was to test 
new headsets, socially distanced spacing protocols, sound systems, 
and other COVID-19-generated measures in an effort to start 
transitioning to a hybrid model of part in-person and part virtual 
meetings. Soon many of us will be fully vaccinated and, while 
I believe we will be living with masks, hand sanitizer, and an 
elevated sense of caution for the foreseeable future, it is time to 
see what our new normal looks like. While the WSBA offices felt 
empty, I trust that it is only a matter of time before we will see 
life once again return to our corridors and the Bar headquarters 
humming with activity.

While I enjoyed visiting the WSBA’s offices, I’ve often wondered 
whether the location in downtown Seattle is ideal. For as long 
as anyone can remember, the WSBA offices have been located in 
rented space in the core of the city. In my last President’s Corner, I 
floated the idea of relocating the WSBA offices outside of Seattle and 
investing in a building. One member reached out to me directly to 
say that a suitable building might soon become available in Olympia. 
The prospect of purchasing a building for our organization is an 
exciting one. But it is not a new idea.

After the Board meeting last month and before heading home to 
Vancouver, I took some time to stop by the room where the WSBA 
keeps issues of Bar News going back as far as 1954. Throughout 
the 1950s and 1960s, Bar News was little more than a leaflet 
that reported on the happenings of local bar associations across 
the state. It also reported on deaths of members and contained 
attorney general opinions and ads for members selling or wishing 
to purchase relics of the past such as the Washington Reports, 
Remington’s Compiled Statutes, and American Jurisprudence. 
Over the years, the leaflet grew in pages and content. Eventually, 
it carried the messages of newly minted bar presidents, published 
the names and cities of the newest members to have passed the 

Kyle Sciuchetti
WSBA President

Sciuchetti is a 
partner of Miller Nash 
Graham & Dunn LLP, 
where he serves as 
outside counsel for 
businesses. 

President Sciuchetti 
appreciates hearing 
from you. Please  
send your comments 
to kyle.s@board.
wsba.org.

bar, and started to print articles about 
law and law practice of interest to the 
membership. While reading the pages, it 
became readily apparent to me that the 
adage of “everything old is new again” 
is just as true today as it ever was. I read 
about mandatory malpractice insurance, 
initiatives to encourage attorneys to 
practice in rural locations, and the pros and 
cons of a paraprofessional program.

One article in particular caught my 
eye. In highlighting the work of the Board 
of Governors at its annual meeting/
convention in Spokane, President A.J. 
Schweppe (1954-55) wrote, “The matter 
of the association’s owning its own 
headquarters building was suggested 
and urged by retiring President F.A. Kern 
(1953-54), who started the ball rolling with 
a personal contribution of $1,000.”1 In his 
Report of the President, Kern related how 
he recently read an article in the American 
Law Review describing how other bar 
associations in the United States had taken 
steps to own their headquarters’ building 
and that many were successful in reaching 
their goal. Kern wrote, “After I read that 
article it occurred to me what a wonderful 
thing it would be, if we here in the State 
of Washington put up our own home; to 
not have to go from pillar to post and rent 
a place and then stay there for a few years 
and then to move on. …”2 With the help 
of the staff of the WSBA, President Kern 
surveyed the states and explored how 
a bar association could raise the money 
to fund the project. He noted that some 
states had created a bar foundation to take 
advantage of tax deductions. Eventually, 
these foundations would build or purchase 
buildings and lease the property to the 
state bar. President Kern urged the WSBA 
to organize the Washington State Bar 
Foundation as “an ideal way to obtain a 
headquarters building.”3

Kern wrote, “You might ask ‘What 
are the advantages in our Association 
owning its own home?’ Well, you have 
asked yourself the same question, when 
you decided to secure for yourself a home; 
a home to suit your family needs and for 
your enjoyment. No more moving. All 
betterments and additions resulting in 
improving your own property. All summed 

C O N T I N U E D  >
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up in ‘Be it ever so humble there is no place 
like home.’”4 

A Committee on the Foundation 
Fund was established and chaired by 
then-former President Kern. One year 
later, in the fall of 1955, Kern reported 
on the work of the committee and the 
progress of other states in purchasing or 
constructing their own buildings. Kern 
thought two states were doing more 
than any others: California and Oregon. 
California decided on two headquarters 
buildings—one in Los Angeles and one 
in San Francisco. Oregon had formed a 
committee and “had definitely decided to 
go ahead on a building program.” Former 
President Kern moved the adoption of the 
committee’s recommendation to organize 
a bar foundation with the aim of “steady 
progress towards headquarters building 
construction at a certain definite time.” 
The motion was carried, whereupon 
former President Kern made the initial 
contribution referenced in President 
Schweppe’s article of $1,000 to the Bar 
Foundation Fund.5 

While both Oregon and California 
would eventually own their own 
headquarters and still do to this day, 
Washington has not yet reached its goal. 
But not for lack of effort. In December 1957, 
the Bar News published an update on the 
recent incorporation of the Washington 
State Bar Foundation as a charitable 
organization and encouraged fundraising 
through subscriptions, bequests in wills, 
and memorial contributions for deceased 
members of the Bar. The article concluded, 
“Our state association, the center and heart 
of all legal activity in the state, should have 
a home,” and ended with a letter from 
the secretary of the New Jersey State Bar 
Association: “I hope that your association 
will finally own its own headquarters as we 
find ours has done us a great deal of good.”6 

Another article appearing in the May/
June 1958 edition of Bar News reminded 
readers of the work of the Washington State 
Bar Foundation and informed them that:

[T]he Board of Governors will soon 
call on every lawyer in the state to 
make a contribution of some amount 
towards carrying out the objects 
of the foundation, one of which is 
the owning of its own headquarters 

President’s Corner
C O N T I N U E D  >

building. If every member makes an 
initial contribution of some amount 
at this time, whatever the size of 
the gift, the lawyers of the State of 
Washington will know for a certainty 
that some time in the future they will 
be the owners of their headquarters 
building. Each member of the bar 
association in Kittitas County has 
subscribed. It is hoped that this 
example of 100% participation will be 
followed by the rest of the state bar.7 

In later editions of Bar News, the 
organization would publish updates with 
forms to accompany a member’s check 
donation and a note, “Remember, the 
Washington State Bar Foundation’s goal 
of a ‘home of our own.’”8 How much was 
raised remains a mystery, as excitement 
about finding a “home” appears to have 
fallen off after the death of its principal 
cheerleader. In August 1961, Bar News 
reported that former President F.A. Kern 
had passed away. In honor of Kern and in 
recognition of his service as president of 
the WSBA and chair of the Bar Foundation 
for seven years, past WSBA President V.O. 
Nichoson (1949-50) of Yakima made a 
contribution of an undisclosed amount to 
the Bar Foundation fund.9

By 1965, the WSBA’s focus had clearly 
changed. In his President’s Corner 
article, President George W. McCush of 
Bellingham updated the membership 
on the progress of the construction of 
the new College Club building at Fifth 
and Madison, in which the offices of the 
WSBA would be located.10 Apparently, 
the “increasing inadequacies of the 
present offices” demanded that the Bar 
Association relocate with some urgency 
and the organization lost sight of its 
quest for “a home of our own.” The lease 
with the new College Club building was 
signed in February 1966—its location 
directly across the street from the U.S. 
Courthouse.11 In the April 1967 edition 
of Bar News, President John N. Rupp 
(1967-1968), announced that the Board of 
Governors had hosted its first meeting in 
the Bar’s new offices. But instead of pride 
of ownership of a new building, the focus 
was on the brass-top conference room 
table that was the result of a compromise 
between those wanting a practical 

simulated wood top made of plastic and 
others preferring real wood.12 

What ever happened to the $1,000 
donated by President Kern? What ever 
happened to the idea of “a home of our 
own?” What ever happened to that 
conference room table? 

In the years since the WSBA signed 
that lease in 1966, the organization has 
occupied several rented locations in 
downtown Seattle. The current lease 
runs through December 2026. Downtown 
office space is expensive and I am told 
the WSBA spends almost $2,000,000 per 
year (or $166,000 per month) in total rent, 
leasehold excise tax, and rent escalation 
expenses. Perhaps that money could be 
better spent on a mortgage on property 
in a more affordable location, or multiple 
locations. Perhaps with a building, the 
WSBA could offer conference rooms and 
temporary office space or hoteling to 
members who have chosen to close their 
offices and work from home and are in 
need of such amenities. Perhaps additional 
space would allow the WSBA to explore 
the possibility of a House of Delegates 
that could meet and help guide the 
organization. Perhaps it’s time to consider 
once again President Kern’s dream of a 
“home of our own.” 

NOTES  
 1. Washington State Bar News, Vol. VIII, No. 6, 

September-October 1954, pg. 37.

 2. Washington Law Review, Volume 29, No. 4, 
pg. 312.

 3. Id. at 317.

 4. Id. at 319-20.

 5. Now known as the Washington State Bar 
Foundation. Washington Law Review, Volume 
30, No. 4, pg. 281.

 6. Washington State Bar News, Vol. XI, No. 7, 
December 1957, pg. 29.

 7. Washington State Bar News, Vol. XII, No. 4, 
May-June 1958, pg. 15.

 8. Washington State Bar News, Vol. XIII, No. 1, 
November 1958-January 1959, pg. 1.

 9. Washington State Bar News, Vol. V, No.4, 
August 1961, pg. 24 and 25.

 10. Washington State Bar News, Vol. XIX, No. 8, 
November 1965, pg. 56.

 11. Washington State Bar News, Vol. XX, No. 2, 
March 1966, pg. 8.

 12. Washington State Bar News, Vol. XXI, No. 3, 
April 1967, pg.14.
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Short- and Long-
Term Planning: A 
Time of Possibilities 

M
arch marked the middle of the WSBA’s fiscal 
year (October through September), and our 
budget narrative, I surmise, mirrors many of our 
own personal outlooks: We have made many 
adjustments to weather an extraordinarily 

challenging period and are coming to terms with some of our “new 
normal” modes of operation. For the WSBA, this means finding 
opportunities to be innovative and expand service levels and 
benefits for members, all while continuing to look for efficiencies.

As I mentioned in this column last month, the WSBA is just 
completing its annual reforecast process, which is what we do 
mid-fiscal year to compare budgeted revenues and expenditures in 
each cost center with actual revenues and expenditures; we adjust 
projections for the remainder of the fiscal year based on this. The 
Budget and Audit Committee has been reviewing the reforecast 
figures, and we will have presented a final version to the entire 
WSBA Board of Governors by the time this issue of Bar News goes 
to press. In the midst of this review and approval process, here is 
what I can share at the high level: We do not expect any significant 
deviations from the original budget.

If you have been following my monthly financial updates (I am 
sure you have—you probably have them memorized!), you know 
that through January, the WSBA had an actual overall net revenue 
(over expenses) of about $825,000 in the General Fund for the 
fiscal year. That was especially remarkable considering the original 
FY 21 budget anticipated spending about $200,000 in General 
Fund reserves. Looking at preliminary reforecast numbers, there 
is still good news: We expect to outperform our original budget; 
however, I want to explain why we project that our current 
actual net revenue will be much closer to revenue/expense- 
neutral by fiscal year’s end. (Again, I will have actual numbers 
once the reforecast is approved by the full Board.)   

First, the WSBA fiscal-year cycle is always revenue-heavy in 
the first half (license season) and expense-heavy in the second half 
(when many service contracts and expenses come due). That is an 
expected pattern; we expect to see expenses outpace revenue in 
the final months of the fiscal year. What has not been expected, of 
course, are the myriad ways in which the pandemic has impacted 
operations. Throughout the fiscal year, we have made adjust-
ments. The reforecast yielded savings, in fact, in the range of about 
$400,000. These savings, though, were offset by revenue drops 
driven mainly by fewer licensing late fees, which are included in 
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Yakima County 
Prosecuting 
Attorney’s Office, 
Corporate Counsel 
Division. He can 
be reached at 
DanClarkBOG@ 
yahoo.com.

the budget based on historical patterns. 
While we have managed to keep 

the General Fund essentially revenue/
cost-neutral, the CLE Fund is an area that 
has been hit particularly hard by COVID-19 
conditions. We have not been able to hold 
in-person seminars in conjunction with 
WSBA sections, we have offered more 
credits for free to members to help them 
navigate the pandemic (a worthy invest-
ment), and the Washington Supreme Court 
has postponed an MCLE reporting cycle, 
which causes a lag in members looking 
for credits. The CLE Fund is maintained 
separately from other parts of the Gener-
al Fund, and it is usually a self-sustained 
revenue-generating operation. Luckily, we 
have built the CLE Fund reserves to com-
pensate for this type of anomalous year. 

Overall, I believe it is extraordinary that 
we have been able to fulfill one of my and 
the Board’s main goals—to keep lawyer 
license fees steady (in fact, reducing the 
overall annual expense by decreasing the 
Client Protection Fund assessment) from 
2019 through at least 2022—all while out-
performing budget estimates and weather-
ing one of the most unpredictable, rapidly 
changing, and challenging times for the 
legal community—and, indeed, the world. 

More than that, we are beginning to 
look carefully at emerging opportunities as 
a state bar; while we are still as committed 
as ever to careful fiscal shepherding of 
license fees, we are planning how to 
capitalize on some of our cost-saving 
measures to add value to the profession 
and to the public. For instance, WSBA 
President Kyle Sciuchetti, the Board of 
Governors, and I have committed to a more 
robust Member Wellness Program and 
services—something asked for by members 
in a recent COVID-19 impact survey and 
something we know is much needed from 
our own experiences within the legal 

Treasurer’s Report

While we have managed to keep the General 
Fund essentially revenue/cost-neutral, 
the CLE Fund is an area that has been hit 
particularly hard by COVID-19 conditions. 
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Consecutive Years of ‘Clean’  
Audit Reports Reflect Confidence 
in WSBA’s Financial Integrity

Certified public accounting firm Clark 
Nuber has issued an unmodified, “clean” 
audit opinion for the Washington State Bar 
Association’s 2020 fiscal year. This marks 
several decades of similar outstanding 
independent audit reports for the WSBA.

The audit report certifies that the Bar’s 
finances are well managed and accurate in 
all material respects. An unmodified opinion 
means there were no adjustments made, 
no material weaknesses found, and no 
management letter issued.

As WSBA treasurer, I believe this gives 
us a high degree of confidence in the Bar’s 
financial integrity. It shows that the data 
we report on our financial statements is 
true and accurate, which indicates we are 
being responsible stewards of membership 
dollars. It is important that we do this to 
ensure adequate internal controls for the 
organization, and that member license 
fee revenue is being spent accurately and 
prudently. 

When presenting the audit findings to 
the WSBA Board of Governors, Certified 
Public Accountant Mitchell Hansen 
noted that the WSBA received no audit 
adjustments in its report when “the average 
number of adjustments we identify is three 
to four …” for nonprofit organizations. “To 
have none is a good indicator of the quality 
of the systems and people you have here,” 
he added.

community. We are reprioritizing funds 
in the reforecasted budget to begin that 
much-needed work this year. 

I am proud of what we have 
accomplished—and what we are 
projected to accomplish—this fiscal year. 
We are looking at an almost revenue/
expense-neutral year, all while navigating 
a pandemic and still finding ways to 
expand member services—as well as 
keeping lawyer license fees steady. 

It is an honor and a privilege to serve 
as WSBA treasurer. In keeping with my 
goal of transparency to members, you can 
expect to see continued reports of more 
concrete budget numbers next month 
when the reforecast is finalized. 

http://www.tal-fitzlaw.com
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Ethics & the Law

BY MARK J. FUCILE

Closing a law practice 
upon retirement

O
ver the past decade, both 
national and state bar or-
ganizations—including the 
WSBA—have studied a key 
trend in the legal profes-
sion: The average age of 

lawyers is rising as the baby-boom genera-
tion grows older.1 Although there are many 
implications from this trend, one of the 
clearest is retirement. For lawyers at mid-
size and larger firms, transitioning into re-
tirement usually means simply having other 
lawyers at their firms step into continuing 
client relationships. For solos and lawyers 
at small firms who may be roughly the same 
age, selling their law practice can provide 
the functional equivalent.2 For many solos 
and small-firm lawyers, however, this tran-
sition means closing their law practices al-
together.

In this column, we’ll look at three risk 
management aspects of closing a law prac-
tice upon retirement. First, we’ll survey file 
retention. Second, we’ll address closing the 
firm’s trust account. Finally, we’ll discuss 
“tail” insurance coverage.

Before we do, three preliminary points 
are in order.

First, this column addresses lawyers 
who are executing a retirement plan devel-
oped in advance. Such a retirement plan is 
to be distinguished from what bar associ-
ations nationally have long suggested that 
solos (in particular) have—the equivalent 

Hanging It Up
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For many 
solos and 
small-firm 
lawyers, 
retirement 
means 
closing their 
law practices 
altogether.

of law firm “advance directives” outlining 
business basics and designating trusted 
colleagues who have agreed to assist in the 
event the lawyer dies unexpectedly or has a 
health crisis that prevents the lawyer from 
practicing.3

Second, “retirement” from a law firm 
does not necessarily mean retirement from 
the law completely. Many lawyers who 
have closed their own firms remain ac-
tive through pro bono and other volunteer 
work, mediation, teaching, and a variety 
of other pursuits that draw on their legal 
training and experience. The WSBA web-
site Status Changes page4 has information 
on how these other law-related activities 
may affect licensing.

Third, we’ll focus on the risk manage-
ment aspects of closing a law practice. 
Commercial landlord-tenant law and em-
ployment law may also enter the mix to ad-
dress the business aspects of winding down 
a practice, such as dealing with the firm’s of-
fice lease and its staff. The WSBA’s Practice 
Management Assistance Program5 offers 
a wealth of resources and personal advice 
on a wide spectrum of retirement-related 
topics.

FILE RETENTION
When a file is closed, RPC 1.15A(f ) ordi-
narily requires returning client originals 
that hold legal significance in their paper 
form—such as original wills—to the client. 
Although in the past some lawyers, partic-
ularly in the estate planning area, obtained 
client consent to hold original wills and 
similar documents having legal signifi-
cance in their paper form, contemporary 
risk management practice recommends 
simply returning these kinds of documents 
when the initial work of creating them is 
completed. Otherwise, the lawyer has a 
continuing duty to safeguard those kinds of 
paper documents,6 and ongoing retention 
creates the risk in our very mobile society 
that the lawyer will lose track of the clients 
over time.7 

Assuming paper originals holding in-
dependent legal significance have consis-
tently been returned to clients throughout 
a lawyer’s practice, it still makes sense for 
the lawyer to retain files for a time after 
they are closed in the event the matter is 
reopened or questions arise.8 Other than 
trust account records, the Rules of Profes-

sional Conduct do not specify a particular 
file-retention period.9 The WSBA Practice 
Management Assistance Program instead 
has a very useful set of online file-reten-
tion guidelines that address both particular 
kinds of documents and specific practice 
areas.10

When a lawyer is nearing retirement, 
files should be assessed to confirm that cli-
ent originals of the kind noted earlier have 
been returned and to gauge whether some 
files may already exceed the recommend-
ed file-retention periods. If so on both 
counts, then those files can be destroyed. 
Just as we have a duty to protect confiden-
tial information when maintaining files, we 
also have a duty to securely destroy them. 
This applies to both paper and electronic 
files—and, with the latter, storage media or 
devices that are also being disposed. The 
Practice Management Assistance Program 
can provide recommendations on both se-
cure paper shredding and electronic recy-
clers that will destroy hard drives (or the 
equivalent) and then salvage the remaining 
components.

Once older files and devices are ad-
dressed, most lawyers will still have a size-
able number of files that remain. Again, 
these should be surveyed and client origi-
nal documents returned if this has not al-
ready been handled when the files involved 
were closed. To avoid the higher expense 
of paper file storage, paper files can be 
scanned into electronic form for long-term 
storage.11 Driven by both technology and 
the recent pandemic, many law firms have  
already converted their files into solely 
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electronic form and moved them to cloud-
based storage.12 Because our duty of confi-
dentiality continues to former clients,13 the 
advisability of using a reputable commer-
cial storage vendor with appropriate secu-
rity protocols for both storage and access 
remains until the files involved are eventu-
ally destroyed.14

TRUST ACCOUNTS
Under RPC 1.15A(h)(9), only an active 
WSBA member can maintain a trust ac-
count.15 Therefore, if a lawyer is fully re-
tiring, the lawyer’s trust account will need 
to be closed. Trust account records must be 
maintained for seven years following the 
disposition of the funds involved under RPC 
1.15A(c)(3) and 1.15B(a). The WSBA has an 
excellent trust account management book-
let available for download that addresses, in 
relevant part, closing a trust account.16

Ideally, all disbursements should rec-
oncile neatly and the account can be closed 
with a zero balance. Occasionally, howev-
er, lawyers winding down their practices 
discover small sums in their trust accounts 
owed to clients who, after a reasonable 
search, cannot be located. In that instance, 
Comment 6 to RPC 1.15A provides clear di-
rection: “If after taking reasonable steps, 
the lawyer is still unable to locate the cli-
ent or third person, the lawyer should treat 
the funds as unclaimed property under the 
Uniform Unclaimed Property Act, RCW 
63.29.”17 RCW 63.29.170 and 63.29.190 ad-
dress, respectively, reporting and payment 
over of unclaimed funds to the Washington 
Department of Revenue. The Department 
of Revenue has a downloadable booklet on 
its website that walks holders of unclaimed 
property through the process.18

‘TAIL’ COVERAGE
Dealing with a legal malpractice claim isn’t 
the way most lawyers would like to spend 
their retirement. Although Washington has 
a three-year limitation period for legal mal-
practice claims under RCW 4.16.080,19 it is 
subject to a “discovery rule.” In other words, 
the three-year limitation period “does not 
begin to run until the client discovers, or in 
the reasonable exercise of diligence should 
have discovered, the facts which give rise 
to the cause of action.”20 Potentially, there-
fore, a claim might not be asserted until 
long after a lawyer has retired. In addition 

to the risk of an adverse judgment, legal 
malpractice claims can also be expensive to 
defend due to their complexity.

To address this kind of unpleasant sur-
prise, malpractice carriers typically offer 
“extended reporting” or “tail” coverage to 
their insureds when they leave practice. 
Although details on availability, length of 
coverage, and pricing vary by carrier, some 
form of tail coverage is almost always an 
important element on the risk manage-
ment side of retirement planning. The ABA 
Standing Committee on Lawyers’ Profes-
sional Liability has useful guidance on its 
website for tailoring post-retirement cover-
age to particular practice areas—particular-
ly those, such as estate planning, where the 
“tail” period may be longer than others.21 
The WSBA also has a webpage with many 
malpractice insurance resources.22  

NOTES 
 1. The ABA has compiled a number of reports 

and articles discussing this trend, including 
here in Washington, at: www.americanbar.org/
groups/professional_responsibility/resources/
lawyersintransition/agingofthebar/.

 2. RPC 1.17 addresses selling a law practice. See 
generally Mark J. Fucile, “Grey Area”—Selling a 
Law Practice, 70, No. 3 NWLawyer 43 (Apr./May 
2016).

 3. See generally ABA Formal Opinion 92-369 
(1992) (counseling advance planning for solos). 
Comment 5 to ABA Model Rule 1.3 also suggests 
advance planning as being included within the 
duty of diligence reflected in the text of the 
rule. Although Washington did not adopt a 
comparable comment, advance planning—even 
if done informally—is prudent. The WSBA has 
a law firm disaster planning guide available at: 
www.wsba.org/for-legal-professionals/member-
support/practice-management/guides/disaster-
planning.

 4. www.wsba.org/for-legal-professionals/license-
renewal/status-changes.

 5. www.wsba.org/for-legal-professionals/member-
support/practice-management.

 6. See RPC 1.15A(c)(3) (safeguarding property).

 7. RCW 11.12.265 also permits original wills for living 
testators to be filed under seal with “any court 
having jurisdiction.”

 8. See generally WSBA Advisory Op. 181 (rev. 
2009) at 3-4 (discussing file retention).

 9. RPCs 1.15A(c)(3) and 1.15B(a) generally require 
trust account records to be maintained for seven 
years.

 10. See generally Mark J. Fucile, Spring Cleaning, 
74, No. 4 Washington State Bar News 16 (Apr/
May 2020) (discussing file retention and 
destruction). The WSBA’s document retention 
guide is available at: www.wsba.org/for-legal-
professionals/member-support/practice-
management/guides/document-retention-guide.

 11. See WSBA Advisory Op. 2023 (2003) (discussing 
converting paper files into electronic ones).

 12. See generally WSBA Advisory Op. 2215 (2012) 
(discussing cloud-based file storage extensively).

 13. See RPC 1.9(c) (continuing duty of confidentiality 
to former clients); see also Martin v. Shaen, 22 
Wn.2d 505, 511, 156 P.2d 681 (1945) (privilege 
survives death of client); Swidler & Berlin v. 
United States, 524 U.S. 399, 410-11, 118 S. Ct. 2081, 
141 L. Ed. 2d 379 (1998) (same).

 14. WSBA Advisory Op. 2215, supra note 12, includes 
suggested general factors for assessing whether a 
vendor’s security protocols continue to meet the 
regulatory requirements of RPC 1.6 over time. See 
also ABA Formal Op. 477R (2017) (addressing, 
in relevant part, the duty of confidentiality in 
the context of data transmission). The WSBA 
has a cybersecurity guide for law firms available 
at www.wsba.org/for-legal-professionals/
member-support/practice-management/guides/
cybersecurity-guide.

 15. See also WSBA Advisory Op. 201903 (2019) 
(citing RPC 1.15A(h)(g) and concluding that a 
retired lawyer could not maintain a trust account 
to receive future client settlement proceeds).

 16. See www.wsba.org/docs/default-source/
licensing/iolta/managing-client-trust-accounts-
booklet(00455604).pdf?sfvrsn=29a13cf1_10.

 17. See also WSBA Advisory Op. 2176 (2009) 
(discussing unclaimed funds in trust and noting 
that a lawyer is not permitted to include a 
provision in a fee agreement granting the funds 
involved to the lawyer in the event the client 
cannot be found).

 18. https://dor.wa.gov/legacy/docs/pubs/ucp/
ucpreport.pdf.

 19. See Huff v. Roach, 125 Wn. App. 724, 106 P.3d 
268 (2005) (summarizing the limitation period).

 20. French v. Gabriel, 116 Wn.2d 584, 595, 806 P.2d 
1234 (1991).

 21. See www.americanbar.org/groups/lawyers_
professional_liability/.

 22. See www.wsba.org/for-legal-professionals/
member-support/alps-malpractice-insurance.
aba.
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BY MIREILLE BUTLER

How to use a deep issue 
statement to make a lasting 
first impression

FRAME IT

Write to Counsel

“[A] good brief presents the issue clearly ... It makes you want to 
decide it. It’s like a good book; it will draw you in.”1

There are many different ways to frame an issue. The various meth-
ods for framing the issue that attorneys currently use include some, 
or all, of the following principles:

• You should frame the issue in a single sentence.
• Your issue must start with the word “whether.”
• Your issue should ask a legal question but avoid stating 

any facts.
• You should give the relevant legal and factual context, but 

you must still fit it all into one sentence.

These methods are certainly not “wrong.” In fact, the single-sen-
tence method is what I was taught and what many practitioners 
do. But this method can produce issue statements that are vague 
because they lack legal or factual context, confusing because they 
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have so much information packed in them, or grammatically incor-
rect because they are fragments rather than complete sentences.  

So, although there are different approaches to writing issue 
statements, the “deep issue” method offers many advantages com-
pared to more traditional approaches. It captures the reader’s atten-
tion at the outset of a written piece and creates a lasting impression 
in the reader’s mind. It is also the style that is the most clear, con-
cise, and informative.

But before explaining the “deep issue” method for structuring 
issue statements in legal memoranda and briefs, it is helpful to un-
derstand why formulating the issues up front in the writing process 
is essential.

YOUR AUDIENCE IS BUSY
Legal writers must think about the many competing demands on 
their audience’s time. Judges want to know immediately what the 
dispute is and how to resolve it. This is why the Supreme Court 
rules require “Questions Presented for Review” to be the first thing 
judges see in a brief—immediately following the cover and before 
any tables.2 Similarly, the King County Superior Court local rules 
require issue statements at the start of motions.3 

And if you are writing a legal memorandum, it is helpful for your 
intended audience to understand the point of it quickly. What is the 
question? What is your answer? And what are the reasons for that 
answer?

MEMOS AND BRIEFS ARE NOT MYSTERY NOVELS
You as the writer want to focus the reader’s attention on the precise 
legal issues at stake and the legally significant facts that are key to 
deciding those issues. This information should be front and center 
in your memo or brief. You must help define the parameters of the 
dispute and focus the reader. You do not want to leave the reader 
guessing what is important.

One of my favorite quotes is found in Independent Towers of 
Washington v. Washington4:

When reading ITOW’s brief, one wonders if ITOW, in its 
own version of the “spaghetti approach,” has heaved the 
entire contents of a pot against the wall in hopes that some-
thing would stick. We decline, however, to sort through the 
noodles in search of ITOW’s claim. As the Seventh Circuit 
observed in its now familiar maxim, “[ j]udges are not like 
pigs, hunting for truffles buried in briefs.” United States v. 
Dunkel, 927 F.2d 955, 956 (7th Cir. 1991).

IF THE ISSUE IS CLEAR IN THE WRITER’S MIND,  
THE WRITING WILL BE CLEAR ON THE PAGE
Justice Felix Frankfurter wrote “[p]utting the wrong questions is 

not likely to beget right answers ... in law.”5 
Too often, legal writers jump right into 

writing without taking the time to think 
through whether their analysis is appropri-
ately restrained to the legal issue. Tailoring 
the issue statement will help the legal writ-
er better understand the boundaries of the 
analysis or argument. If you force yourself 
to figure out what the essence of the argu-
ments is before you write, you will have 
created efficiencies later on in your writing 
process.

THE PREMISE-PREMISE-QUESTION FORM
The “deep issue” statement is described in 
detail in Bryan Garner’s book The Winning 
Brief.6 Garner recommends a maximum of 
75 words (three to four sentences). There 
is a word count because the purpose of this 
structure is to force the writer to home in 
on the true heart of the controversy or legal 
question and frame it concisely. 

The premise-premise-question form is 
essentially a syllogism and includes:

• Major premise stating the law 
governing the narrow legal issue.

• Minor premise presenting the 
outcome-determinative facts that tie 
into the major premise—showing its 
applicability or non-applicability.

• Conclusion framed as a question.

Only the law on the narrow issue and 
the facts upon which the narrow issue turns 
should be included. Everything else—any 
ancillary legal issues, any facts that are not 
outcome-determinative—should be omitted. 
But by providing the crucial legal and factual 
context, your framing of the issues leaves an 
impression and sticks in the reader’s mind. 
Without knowing the key context, the reader 
cannot understand what happened. 

THE “DEEP ISSUE” METHOD IN PRACTICE
The best way to understand the effective-
ness of “deep issue” statements is to see 
how they work in practice. The “deep issue” 
format has found its way into the United 
States Supreme Court’s certiorari process. 
Various petitions, such as the one below, 
use it to great effect: 

Mireille Butler is a visiting professor at the 
University of Washington School of Law. 

C O N T I N U E D  >

YOU AS THE 
WRITER WANT 
TO FOCUS THE 
READER’S 
ATTENTION ON 
THE PRECISE 
LEGAL ISSUES 
AT STAKE AND 
THE LEGALLY 
SIGNIFICANT 
FACTS THAT 
ARE KEY TO 
DECIDING 
THOSE 
ISSUES. THIS 
INFORMATION 
SHOULD BE 
FRONT AND 
CENTER IN YOUR 
MEMO OR BRIEF. 
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Student loans are statutorily non-dis-
chargeable in bankruptcy unless 
repayment would cause the debtor 
an “undue hardship.” Debtor failed to 
prove undue hardship in an adversary 
proceeding as required by the Bank-
ruptcy Rules, and instead, merely 
declared a discharge in his Chapter 13 
plan. Are the orders confirming the 
plan and discharging debtor void?7

If the major premise is a well-known 
tenet of the law, alluding to it might be suf-
ficient, as Eugene Volokh8 did with the Tak-
ings Clause: 

[T]he Illinois Supreme Court held 
that a state law transferring the 
revenues of four Illinois casinos to 
five Illinois horse-racing tracks is 
categorically not susceptible to chal-
lenge under the Takings Clause of the 
Fifth Amendment because, in that 
court’s view, “regulatory actions re-
quiring the payment of money are not 
takings.” The question presented is: 
Whether the state’s taking of money 
from private parties is wholly outside 
the scope of the Takings Clause.9

Indeed, the “deep issue” format is flex-
ible. For example, statutory questions are 
particularly well-suited for a “deep issue” 
format (this is because statutory issues, 
when framed in a single-sentence question, 
often require too many sub-clauses to con-
vey both the broader rules and the specific 
question). But to avoid weighing down the 
question with minutia that is not necessary 
to understand the statutory issue, the writ-
er might omit much of the factual context 
and focus instead on the legal context. 

An example of a “deep issue” applied to 
a statutory question can be found in Bloate 
v. United States:10

The Speedy Trial Act, 18 U.S.C. § 
3161 et seq., requires that a criminal 
defendant be tried within 70 days 
of indictment or the defendant’s 
first appearance in court, whichever 
is later. In calculating the 70-
day period, 18 U.S.C. § 3161(h)
(1) automatically excludes “delay 
resulting from other proceedings 
concerning the defendant, including 

but not limited to * * * (D) delay 
resulting from any pretrial motion, 
from the filing of the motion through 
the conclusion of the hearing on, or 
other prompt disposition of such 
motion.” The question presented 
here is: Whether time granted 
to prepare pretrial motions is 
excludable under § 3161(h)(1).

And this is an example from a 2016 brief 
written by Deepak Gupta, a well-known Su-
preme Court practitioner: 

New York, like all states, allows 
merchants to charge higher prices 
to consumers who pay with a credit 
card instead of cash. But New York’s 
no-surcharge law, N.Y. Gen. Bus. Law 
§ 518, requires merchants to label 
that price difference as a cash “dis-
count” and makes it a crime—pun-
ishable by up to one year in jail—to 
label it as a credit card “surcharge.” 
The question presented is whether 
New York’s no-surcharge law uncon-
stitutionally restricts speech.11

An additional point about “deep issue” 
statements is that, in briefs, they are per-
suasive. The language should read objec-
tively, but it should be clear which side you 
are on. The issue statement below, though 
seemingly objective, is slanted to suggest 
that the answer to the question is “no.” 

Bankruptcy Rules permit discharge 
of a student loan only through an 
adversary proceeding, commenced 
by filing a complaint and serving it 
and a summons on an appropriate 
agent of the creditor. Instead, debtor 

NOTES 
 1. www.lawprose.org/bryan-garner/videos/judges-

lawyers-writers-writing/judge-dolores-k-sloviter-
u-s-3rd-circuit-court-of-appeals-philadelphia-a-
good-brief-draws-you-in/.

 2. Sup. Ct. R. 24.

 3. King Cnty. Super. Ct. Loc. Civ. Rules LCR 7(b)(5)
B(iii); see also www.kingcounty.gov/courts/clerk/
rules/LCR_7.aspx.

 4. 350 F.3d 925, 929 (9th Cir. 2003).

 5. Vanston Bondholders Protective Committee v. 
Green, 329 U.S. 156, 170 (1946). 

 6. (3d ed. 2014).

 7. Petition for Writ of Certiorari at 1, United Student 
Aid Funds, Inc. v. Espinosa, 559 U.S. 260 (2010) 
(No. 08-1134), 2009 WL 641508 at *1.

 8. Gary T. Schwartz Professor of Law at the UCLA 
School of Law and academic affiliate at Mayer 
Brown LLP.

 9. Petition for Writ of Certiorari at 1, Empress 
Casino Joliet Corp. v. Giannoulias, 556 U.S. 1281 
(2009) (No. 08-945), 2009 WL 208133 at*1.

 10. Petition for Writ of Certiorari at 1, Bloate v. 
United States of America, 559 U.S. 196 (2010) 
(No. 08-728), 2008 WL 5129019 at *1.

 11. Brief for Petitioner at 1, Expressions Hair Design 
v. Schneiderman, 137 S. Ct. 1144 (2017) (No. 
15–1391), 2016 WL 6833414 at *1.

 12. Petition for Writ of Certiorari at 1, Espinosa, 559 
U.S. 260 (2010) (No. 08-1134), 2009 WL 641508 
at *1.

 13. Paraphrased from Naguib Mahfouz, winner of the 
Nobel Prize in Literature, 1988.

merely included a declaration of 
discharge in his Chapter 13 plan and 
mailed it to creditor’s post office 
box. Does such procedure meet the 
rigorous demands of due process and 
entitle the resulting orders to respect 
under principles of res judicata?12

Finally, beyond capturing your argu-
ments clearly to make a lasting first impres-
sion, syllogistic thinking also helps you spot 
weaknesses in your opponents’ arguments. 
Whether their issue statements are framed 
as “deep issues” or not, using syllogistic 
thinking helps uncover the basis on which 
their arguments might fail. Are the premis-
es untrue? Do they state the relevant, gov-
erning rule? Do they conceive of that rule 
too broadly or narrowly? Do they omit out-
come-determinative facts? As Naguib Mah-
fouz13 wrote, you can tell whether people are 
clever by their answers; you can tell whether 
people are wise by their questions. 

Write to Counsel
C O N T I N U E D  >

If you have a question about legal writing 
that you’d like to see addressed in a 
future “Write to Counsel” column by UW 
Law writing faculty, please submit it to 
wabarnews@wsba.org, with the subject 
line “Write to Counsel.”

?

mailto:wabarnews@wsba.org
http://www.lawprose.org/bryan-garner/videos/judges-lawyers-writers-writing/judge-dolores-k-sloviter-u-s-3rd-circuit-court-of-appeals-philadelphia-a-good-brief-draws-you-in/
http://www.lawprose.org/bryan-garner/videos/judges-lawyers-writers-writing/judge-dolores-k-sloviter-u-s-3rd-circuit-court-of-appeals-philadelphia-a-good-brief-draws-you-in/
http://www.lawprose.org/bryan-garner/videos/judges-lawyers-writers-writing/judge-dolores-k-sloviter-u-s-3rd-circuit-court-of-appeals-philadelphia-a-good-brief-draws-you-in/
http://www.lawprose.org/bryan-garner/videos/judges-lawyers-writers-writing/judge-dolores-k-sloviter-u-s-3rd-circuit-court-of-appeals-philadelphia-a-good-brief-draws-you-in/
http://www.kingcounty.gov/courts/clerk/rules/LCR_7.aspx
http://www.kingcounty.gov/courts/clerk/rules/LCR_7.aspx
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FROM 
THE  
SPINDLE
BY BRYAN HARNETIAUX 

Recent significant cases decided 
by the Washington Supreme Court

S I D E B A R

What is a 
‘Spindle?’
To this day, in the 
Temple of Justice 
hallway between the 
clerk’s office and the 
courtroom, there’s a 
spindle on top of a 
wooden lectern where 
on any Thursday the 
Supreme Court’s 
newly issued opinions 
are placed for public 
viewing. This is the 
paper version of the 
“slip opinion” of the 
court. In the “old 
days,” before the 
internet, the press and 
media, or members of 
the public, would have 
to check the spindle 
to quickly access the 
latest decisions from 
the court. Although 
we now all have 
near-instant access to 
the court’s decisions 
via cyberspace, for 
reasons that seem 
more ceremonial than 
practical, the spindle 
remains—a small relic 
and enduring symbol 
of the open admin-
istration of justice. 
Caveat: This column is 
based on slip opinions 
of the court, which 
are not necessarily 
the court’s final deci-
sions and are subject 
to change; the official 
opinions of the court 
are those published 
in the Washington 
Reports.

Court Report

jority described Fortney’s anti-proclamation 
public statements as follows:

Fortney unambiguously proclaimed 
that the Stay Home, Stay Healthy 
proclamation was unconstitutional 
and that the governor’s judgment 
should be questioned, and he advo-
cated that residents had the right to 
work. Fortney specifically directed 
his message to Snohomish “business 
owners,” declaring that “it is time to 
open up this freedom [to work]” for 
“small business owners,” and it was 
“time to lead the way.” 

Id. at 8-9 (record citation omitted). 

After extended analysis, the majority con-
cluded that “[w]e agree with the trial court’s 
determination that a voter could reason-
ably conclude that Fortney’s specific words 
‘incit[ed] folks to violate the stay-at-home 
order’.” Id. at 9 (record citation omitted). 
Ultimately, the majority determined it was 
a question for the voters whether Fortney’s 
public acts constituted misfeasance, malfea-
sance, or violation of his oath of office, and al-
lowed this recall charge to proceed to the sig-
nature-gathering phase. See id. at 8-13, 22-23.3 

A three-justice concurrence/dissent 
principally asserted that Fortney’s public 
comments regarding the governor’s procla-
mation did not amount to incitement to vio-
late or nullify the law, but were mere public 
pronouncements outlining his enforcement 
policy. See Fortney, Gordon McCloud, J., 
concurring/dissenting, slip op. at 7.4 

Viability of Tort Claim for  
Negligent Performance of  
Law Enforcement Activities

In Mancini v. City of Tacoma, et al., ___ 
Wn.2d. ___ (slip op. #97583-3, decided Jan. 
28, 2021), Mancini brought a civil action 
against the city for mistakenly executing 
a search warrant at her apartment. City of 
Tacoma police officers obtained a search 
warrant for suspect Logstrom’s person, 
vehicle, and what was purported to be his 
apartment. Eight officers executed the 
search warrant on that apartment using a 
battering ram, and with guns drawn. As it 
turns out, the officers executed the war-

MORE ONLINE
Washington Supreme Court slip opinions are 
available at www.courts.wa.gov/opinions/. 

Legal Sufficiency of Recall Petition Against  
County Sheriff for Remarks Critical of  
Governor’s COVID-19 Proclamation

In the Matter of the Recall of Fortney, ___ Wn.2d ____ (slip op. 
#98683-5, decided Jan. 14, 2021), involves the question of the 
sufficiency of a recall petition against Snohomish County 
Sheriff Adam Fortney. Washington law allows voters a right 
to recall non-judicial elected officials who commit acts of 
malfeasance or misfeasance, or violate an oath of office. See 
Fortney, slip op. at 4; Wash. Const. Art. I, §33; Ch. 29A.56 
RCW. Four Snohomish County voters brought a total of five 
recall charges against Fortney in May 2020, two of which re-
lated to public statements he made regarding Gov. Jay Ins-
lee’s “Stay Home, Stay Healthy” proclamation regarding han-
dling of the COVID-19 pandemic. See Fortney, slip op. at 1-4. 
The superior court upheld four of the five charges, including 
the two related to the COVID-19 proclamation. On appeal to 
the Supreme Court, Fortney did not challenge the sufficiency 
of the charge based on his stated refusal to enforce the Stay 
Home, Stay Healthy proclamation.1 He did challenge the re-
maining three viable charges, including one accusing him of 
inciting the public to violate Gov. Inslee’s Stay Home, Stay 
Healthy proclamation. See id. at 3, 4. On de novo review, the 
Supreme Court was required to determine whether the re-
call charges were legally and factually sufficient. See id. at 5.

In a 6-3 opinion, the court upheld the legal and factual 
sufficiency of the COVID-19 “incitement” charge.2 The ma-

http://www.courts.wa.gov/opinions/
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rant on Mancini’s apartment. It was later 
determined that Logstrom lived in another 
apartment in a nearby building. See Manci-
ni, slip op. at 1-4. In the course of executing 
the warrant, the officers handcuffed Manci-
ni, dragged her out of the apartment in her 
nightgown, and denied her request to put 
on her shoes. She was released within about 
15 minutes and advised that the officers had 
raided the wrong apartment. See id. at 5. 

Mancini sued the city, et al, for negligence 
and other tort claims. The city apparently 
successfully argued at the superior court 
that it breached no duty owed to Mancini, 
and that, to the extent her claim was based 
upon “negligent investigation,” such a claim 
is not recognized under Washington law. 
The Court of Appeals reversed and remand-
ed, finding viable claims existed centered on 
execution of the warrant, rejecting the city’s 
attempt to cast the negligence claim as one 
for negligent investigation. See id. at 7-8.

On remand, the case was tried to a jury 
under theories of negligence, invasion of 
privacy, false imprisonment, and assault and 
battery. Mancini only prevailed on the negli-
gence claim. See id. at 11. The jury was given 
a standard instruction defining negligence 
as the failure to exercise ordinary care, and 
the verdict form did not include special in-
terrogatories requiring the jury to specify 
the basis for any negligence finding. The jury 
returned a verdict for Mancini on the negli-
gence claim and awarded $250,000. See id. 

On appeal, the Court of Appeals re-
versed, concluding that the case was tried 
as a negligent investigation claim, not cog-
nizable under Washington law. See id. at 
11-12. The Supreme Court granted review 
on whether the city’s CR 50 motion for a 
directed verdict on the negligence claim 
should have been granted under the cir-
cumstances. See id. at 12.

In an 8-1 opinion, the Supreme Court up-
held the negligence verdict against the city. 
See id. at 15, 28. In the course of its analysis, 
and despite the fact that Mancini empha-
sized the inadequacy of the underlying po-

lice investigation throughout the trial, the 
court recognized that Washington law al-
lows for potential tort liability for negligent 
performance of law enforcement duties, and 
extended this liability to situations involving 
negligence in the execution of a search war-
rant. See id. at 14, 16-17. In so doing, the court 
held law enforcement officers to a duty of 
ordinary care. See id. at 17 & n.8.5 The court 
found there was substantial evidence sup-
porting the jury verdict of negligence based 
upon the execution of the search warrant. 
See id. at 21, 25-28.6 In resolving the appeal, 
the court was careful to leave open the ques-
tion of whether it will recognize a claim for 
negligent investigation against law enforce-
ment officers. See id. at 15 & n.7.7

Post-Conviction Relief—Availability of 
Equitable Tolling Doctrine to Overcome 
a Criminal Defendant’s Untimely 
Personal Restraint Petition

In In re Fowler, ___ Wn.2d ____ (slip op. 
#97456-0, decided Feb. 4, 2021), petitioner 
Fowler sought to avoid dismissal of a per-
sonal restraint petition seeking post-con-
viction relief due to untimeliness by invok-
ing the doctrine of equitable tolling. Under 
Washington law, Fowler had one year from 
the time his criminal judgment became fi-
nal to seek habeas-type relief via a person-
al restraint petition. See Fowler, slip op. at 1; 
RCW 10.73.090-.100. The Court of Appeals 
rejected Fowler’s argument that his belated 
filing should be subject to “equitable tolling” 
because his former attorney had egregiously 
failed to pursue timely post-conviction relief 
on his behalf. It concluded that “equitable 
tolling applies only when a petitioner asserts 
bad faith, deception, or false assurances by 
the opposing party . …” Id. at 5.

The Supreme Court granted review on 
the unresolved question of whether a claim 
of equitable tolling can be based upon the 
conduct of the petitioner’s own legal coun-
sel. See id. at 7-9. In a 6-3 opinion, the court 
held that equitable tolling can be based on 
egregious misconduct by the petitioner’s 
own attorney and that Fowler’s original legal 
counsel’s complete failure to prepare and file 
a timely personal restraint petition was an 
extraordinary circumstance; it further found 
that Fowler had acted diligently in seeking to 
remedy this failure. See id. at 10-11.8 Conse-

Bryan Harnetiaux is a 
1973 graduate of Gonzaga 
University School of Law and 
practices in Spokane. He is 
also a playwright. He can be 
reached at bryanpharnetiauxwsba@gmail.com.
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quently, Fowler’s belatedly filed personal re-
straint petition was deemed timely, and the 
case was remanded for consideration on the 
merits. See id. at 13.9 

NOTES  
 1. This proclamation temporarily closed non-

essential businesses and prohibited non-essential 
travel and activities. See Fortney, slip op. at 6.

 2. The Supreme Court reversed in part the superior 
court determination on the other two charges 
unrelated to COVID-19, which are not addressed 
further here. See id. at 13-22. 

 3. The court acknowledged that while a county 
sheriff has a great deal of discretion in enforcing 
the laws, he must not exercise that discretion in 
a "manifestly unreasonable manner," and that on 
this record that question was for the voters to 
resolve. See Fortney, slip op. at 9-10.

 4. The Supreme Court has also addressed, in two 
other recent cases, the legal and factual sufficiency 
of recall charges against public officials based 
upon criticisms of executive branch proclamations 
or orders involving the COVID-19 crisis. See In re 
Recall of White, 196 Wn.2d 492 (2020) (finding 
recall charge against a city councilman based 
on criticism of the state's COVID-19 response 
insufficient); In re Recall of Snaza, ___ Wn.2d 
_____ (slip op. #98918-4, decided Feb. 11, 2021) 
(finding recall charge based upon a county sheriff's 
press release that he would not criminally enforce 
a State Secretary of Health COVID-19 order legally 
and factually insufficient).

 5. The majority disagreed with the dissent that a 
plaintiff's proof of negligence must be supported 
by law enforcement expert testimony, concluding 
a jury is capable of deciding whether a law 
enforcement officer's conduct is unreasonable 
under the circumstances. See Mancini, slip op. at 27 
n.13, & Madsen, J., dissenting, slip op. at 1, 5 (urging 
"reasonably prudent police officer" standard).

 6. In upholding the verdict, the court also rejected 
the city's arguments based upon discretionary 
immunity and application of the public duty 
doctrine. See Mancini, slip op. at 21-25.

 7. While the Supreme Court recognized that the 
Court of Appeals has denied recovery based 
upon a theory of negligent police investigation, it 
noted that it has not authoritatively ruled on this 
question outside of the child abuse context. See 
Mancini, slip op. at 15 n.7.

 8. In reaching this result, the court clarified that 
petitioners seeking to establish equitable tolling 
bear the burden of showing "(1) that they 
diligently pursued their rights and (2) that an 
extraordinary circumstance prevented a timely 
filing." Id. at 8 (citation omitted).

 9. The three-justice dissent questioned the 
substantive equitable tolling standard articulated 
by the majority, and also disagreed with its 
determination that Fowler had acted with due 
diligence. See Fowler, Whitner, J., dissenting, slip 
op. at 1-2.

mailto:bryanpharnetiauxwsba@gmail.com
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I was admitted to the Bar in 2012, and I guess you could call me a 
millennial. Coming out of law school at the tender age of 24, I had 
a very specific idea of what a lawyer looked like. There seemed 
to be a common understanding in the profession that there is a 
certain way to be—a particular way a ”real” lawyer dresses, talks, 
writes, and acts. A formality to it all. You are inducted into the 
mystical land of the barrister, so you speak the language of legal-
ese. You put on the dark suit. 

The sentiment seemed to be that it has been this way since the 
white wigs, and for God’s sake we all had to get through 1L and 
take (not to mention pass) the bar exam to get here, so yes, it is 
a special club with special rules. Learn the rules and conduct 
yourself in this specific way or get out.

So I did. And I was proud of it at first, proud to wear the 
dark suit. I was in the club! I made it! I am a lawyer! Now 
respect me. Be afraid of what this dark suit can do. 

Yet as I settled into the profession, the dark suit iden-
tity always felt a little stiff to me. A little too stuffy and 
tight around the collar. I found it kind of hard to breathe 
in, actually. 

I’ve had a few different roles in my legal career so far, 
in government and private practice, and now my hus-
band and I run our own law firm.  I have been so grate-
ful for this most recent iteration of my career, because 
being the boss means I make the rules, and making my 
own rules caused me to ask myself whether the dark 
suit is necessary—and if it is even a hindrance—for me 
to do my job in the best possible way.

Stepping Out  
of the Dark Suit

It’s like roots that grow up and bloom 
into a sprout, instead of a sprout trying to 
force down a particular image of what its 
roots need to look like.

Bit by bit I’ve loosened the collar of the 
itchy suit, taking small but steady steps 
away from the way I am “supposed” to 
be in this profession, away from blindly 
copying the cadence and standards set by 
those before me, which were set by those 
before them, and those before them. At 
what point do we question what, for us, 
is no longer relevant or effective? For me, 
to step out of the dark suit is to come into 
something more natural, and I suspect it is 
in what is natural where true power lies.

And I’m not losing clients, getting taken 
less seriously in court, or sacrificing my 
authority with opposing counsel. It is quite 
the opposite. There is a sort of magic that 
happens when you move with honesty. 
There is a magnetic quality to it. You 
attract good cases, the clients you want, 
the results you seek. It’s like the great 
world out there can sense that you are 
being YOU—not trying to fake it as anyone 

or anything else—and is automatically 
drawn to your you-ness. 

I challenge the unspoken under-
standing of the way we all “are 

BY LAUREN DAYANI

At what point do 
we question what, 
for us, is no longer 

relevant or effective?

Perspectives
A forum for members to express their opinions and start conversations about important legal issues. 
Have a response? We want to hear it, via wabarnews@wsba.org.

mailto:wabarnews@wsba.org
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supposed to be” as lawyers—the stuffiness, 
the formality, the long and complicat-
ed prose (especially to our clients), the 
aggressive (including passive-aggressive) 
emails, the antagonism, the metaphorical 
(or literal) high heels and shoulder pads—
if none of that is really you. 

There is something very effective about 
authenticity in our cases. There is some-
thing so powerful about approachability 
with our clients. There is something very 
productive about warmth and directness 
with opposing counsel, administrative 
staff, or anyone else we deal with in our 
day. There doesn’t need to be so much 
puffery. It doesn’t have to be so much of a 
fight. We can have smoothness and ease 
even in the most difficult parts of our work 
by being more real. 

I was very moved recently to receive a 
set of discovery responses from opposing 
counsel that simply, and in an incredibly 
straightforward manner, answered the 
questions posed. No long list of rambling 
objections. No dodging or deferring to 
answer until a later time. Just a simple re-
sponse, because that’s what the case really 
called for. 

It blew my mind.
What a beautiful way to move as a 

lawyer. 
Of course we go to bat when it’s re-

quired, and of course we don’t become a 
doormat. Doing this work with honesty 
and humanness doesn’t mean you become 
weak. It means you work from a place of 
what is true. You move from a wide-open 
heart. Clear and direct. No hostility, no 
unapproachable dark suit. 

Turns out, it’s just not needed. 

Lauren Dayani is a partner 
and attorney at Dayani Law 
Firm, a boutique personal in-
jury and criminal defense law 
firm in Seattle. She runs the 
firm with her husband Andre.  
They met as law students at Seattle University, 
and these days enjoy spending time with their 
three chickens and dog, Baloo. 
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NOTE: This article originally appeared in Tax Insider. ©2021 
Association of International Certified Professional Accountants.

Taxpayers ask to have IRS penalties forgiven for many reasons. One 
of the most common, and most misunderstood, is the assertion that 
the taxpayer had “reasonable cause” for the failure to file a return 
or pay tax that is due. “Reasonable cause” might sound like a sim-
ple phrase, but even if you think your cause is reasonable, the IRS 
may not agree. How the IRS evaluates reasonable cause depends on 
which penalty has been assessed and how you behaved. On top of 
reasonable cause, some penalty defenses involve an absence of will-
ful neglect. Isn’t that proving a negative? Yes, and guess who wins in 
a tax penalty stalemate? The IRS, of course.

The IRS applies reasonableness on a case-by-case basis, which 
sometimes leads to inconsistent results. However, you bear the bur-
den of substantiating your claim of reasonable cause. The stakes can 
be big, from 20 percent to a whopping 75 percent of your tax bill. 
The tax code is chock-full of penalty provisions, so you always want 
to behave reasonably and in good faith.

TAX RETURN REPORTING
According to the IRS, the most significant factors in determining 
whether you have reasonable cause and acted in good faith are your 
efforts to report your proper tax liability. Were you careful in doing 
your best to report the right amount? 

For example, suppose that you report the amount from an erro-
neous Form 1099, but you didn’t actually know that the Form 1099 
was wrong. You think the Form 1099 shows the total you were paid, 
but under audit you discover that the Form 1099 reported less than 
you actually received. That could happen to anyone. We all rely on 
Form 1099 data, so reasonable cause may apply if you just picked up 
a reported number and reasonably assumed it was correct. 

But what if you were paid $300,000, and the Form 1099 said you 
received $300? 

It might be harder to say you reasonably relied on that number 
as being correct and reported it, compared to an error where the 
inaccurate Form 1099 said you received $285,000. 

Still, how you behave and what you did may be reasonable, even 
with a big error. For example, an isolated computation or transposi-

Using ‘Reasonable 
Cause’ to Avoid  
IRS Penalties
BY ROBERT W. WOOD

tion error may be consistent with reasonable 
cause and a good faith effort. A mistake or 
two can often be explained, even if it is clear 
in the end that you were just plain wrong. 
However, if you have a dozen of these errors 
on your return, it becomes less likely that the 
IRS will understand and let you off the pen-
alty hook. 

RELIANCE ON A TAX ADVISER
Other factors the IRS considers include the 
taxpayer’s experience, knowledge, educa-
tion, and reliance on the advice of a tax ad-
viser. If you do use a tax adviser, you must 
provide that person with all of the neces-
sary information to evaluate your tax mat-
ter. In other words, cherry-picking what 
you tell your tax adviser to get the answer 
you want to hear is not reasonable.

The IRS says that the adviser must have 
knowledge and expertise related to the tax 
matter. If you have a complex corporate tax 
problem and you go to an individual income 
tax adviser who does not handle corporate 
tax matters, it might not be reasonable for 
you to rely on that person, no matter how 
faithfully you follow his or her advice. 

RELIANCE ON ADVICE FROM THE IRS
Some mistakes and circumstances are be-
yond your control. However, the IRS also 
asks whether you could have foreseen or 
anticipated the event that caused the prob-
lem in the first place. How about relying on 
tax advice from the IRS, isn’t that always 
reasonable? Not necessarily. This can be a 

Oral advice 
usually isn’t 
worth the 
paper it’s not 
printed on. 

F E A T U R E

C O N T I N U E D  >
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surprisingly touchy issue, particularly in 
the case of oral advice. 

 Oral advice usually isn’t worth the paper 
it’s not printed on. If you point to something 
the IRS told you in writing, the IRS evalu-
ates the information and determines if the 
advice was in response to a specific request 
and related to the facts contained in that 
request. The IRS also wants to know if you 
actually relied on its advice.

IN WRITING
Like just about everything else with the IRS, 
you almost always should lay it out in writ-
ing. In fact, in many cases, the tax regula-
tions actually require the taxpayer’s request 
for waiver of the penalty to be in writing 
and even signed under penalties of perjury.1 

ORDINARY BUSINESS CARE
The IRS will consider any reason that es-
tablishes that you used all ordinary business 
care and prudence to meet your tax obliga-
tions but were nevertheless unable to do so. 
Ordinary business care and prudence means 
taking the degree of care that a reasonably 
prudent person would exercise, while still 
being unable to comply with the law. 

Your effort to report the proper tax lia-
bility is the most important factor in deter-
mining reasonable cause. The IRS considers 
all facts and circumstances, and reviews all 
available information such as the taxpayer’s 
reason, compliance history, length of time, 
and circumstances beyond the taxpayer’s 
control. You might assume that this is just 
about the tax year involved. However, the 
IRS often looks at the three previous tax 
years for your payment patterns and com-
pliance history.  If you are hit with the same 
penalty each year, you may not be exercising 
ordinary business care. On the other hand, 
if this is your first incidence of noncompli-
ance, the IRS will consider that, along with 
the other reasons and circumstances you 
provide.

Some penalty sections also require that 
you act in good faith, or that your failure to 
comply was not due to willful neglect. You 
want to show how your facts and your con-
duct meet all the required tests.

Using ‘Reasonable Cause’  
to Avoid IRS Penalties
C O N T I N U E D  >
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WHAT ISN’T REASONABLE
Taxes are complex, but some errors aren’t 
reasonable. For example, the IRS says you 
generally do not have reasonable cause if 
the penalty relates to the late filing of a tax 
return or late payment of a tax obligation. 
Saying that you thought tax returns were 
due May 15, not April 152—even if a tax pro-
fessional told you that—isn’t likely to save 
you from penalties.

Also, saying that your accountant had 
your return, you told him to file it, and he 
forgot? The IRS says everyone is responsi-
ble for timely filing taxes, and for paying 
them, and those duties cannot be delegated. 
So even if you rely on accountants, book-
keepers, or attorneys, you cannot delegate 
responsibility to timely file tax returns and 
timely pay tax obligations. On the other 
hand, things like the unavailability of re-
cords or a change to the law that you could 
not reasonably have been expected to know 
might be forgiven. 

In some cases, you can even seek penalty 
relief due to a lack of knowledge of the law. 
Relevant factors include your education, 
whether you have been subject to the tax 
before, whether you have been penalized 
before, the complexity of the tax issue, and 
recent changes in the tax law or forms. 

How about forgetfulness as a basis for 
reasonable cause? Nope, the IRS says forget-
fulness indicates a lack of reasonable cause. 

CONCLUSION
Avoiding penalties with the IRS is a vast 
subject. If you or a client are being penal-
ized, analyze the facts from a common 
sense perspective and look into the large 
body of governing tax law. And if the dollars 
are significant to your pocketbook, get some 
professional advice. 

Robert W. Wood practices 
law with Wood LLP (www.
WoodLLP.com) and is the 
author of Taxation of Damage 
Awards and Settlement 
Payments and other books 
available at www.TaxInstitute.com. This 
discussion is not intended as legal advice.

NOTES 
 1. See Treas. Reg. 301.6651-1(c)(1) and 301.6724-1(m). 

 2. Of course, May 17 is the deadline this year for 
filing 2020 tax returns.

http://www.WoodLLP.com
http://www.WoodLLP.com
http://www.TaxInstitute.com
http://www.tal-fitzlaw.com
https://www.hesterlawgroup.com


When then-WSBA President Rajeev Ma-
jumdar gave an interview about his own 
mental health journey entitled “Working to 
Combat the Stigma Around Seeking Help”1 
in the September 2020 issue of Bar News, 
and when current WSBA President Kyle 
Sciuchetti began his 2020-2021 term with 
a Bar News article about the importance 
of member wellness,2 the WSBA Member 
Wellness Program welcomed the appear-
ance of two prominent allies.

Discussed in more detail later in this ar-
ticle, but summarized here, are a cascade 
of positive developments in recent years 
aimed at supporting the mental health of 
attorneys. In 2016, we saw improved clin-
ical research into attorney mental health; 
in 2017, the formation of well-being com-
mittees; in 2018, law firms began making 
well-being pledges. In 2020, the Institute 
for Well-Being in Law3 was formed to 
provide research and best practices across 
various venues of legal culture. The Insti-
tute also created Well-Being Week in Law, 
which the WSBA will celebrate in May. 
These are all part of a national trend of bar 
associations thinking about how best to 
support the profession.

The seminal piece of research that in-
spired such recent changes was “The Prev-
alence of Substance Use and Other Mental 
Health Concerns Among American Attor-
neys” published in the Journal of Addiction 

Commitment 

BY DAN CRYSTAL

Wellness

The 
WSBA’s 

 to 

F E A T U R E

Hearing about another 
attorney’s personal 
struggles can reinforce 
that it’s OK to talk 
about mental health.
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stance, a 2017 article in The New York Times, 
“The Lawyer, The Addict,”5 examined the 
suicide of a talented attorney who had man-
aged to disguise a profound drug addiction 
and vast depression from his family and col-
leagues. Another article from Law.com, “Big 
Law Killed My Husband,”6 pointed the finger 
at law firm management for a spouse’s suicide 
at his firm. Where once such cases were seen 
as triggered by private and personal issues, 
they started to be seen as a not-unexpected 
result of joining a culture with punitive rules 
and few options to seek help.

Several recent initiatives have shown 
potential to break through the inertia of 
institutional cultures. In 2017, the Nation-
al Taskforce on Lawyer Well-Being put 

S I D E B A R

Participate Virtually in May

From May 3-7, the WSBA will be participating in Well-Being 
Week in Law. During this week we will promote activity ideas 

for members for every day:

MONDAY. “Stay Strong” is about physical well-being, nutrition, 
exercise, and sleep.

TUESDAY. “Align” is about spiritual well-being. Foster a sense of 
purpose and align your work with your values.

WEDNESDAY. “Engage and Grow” supports improving occupational 
and intellectual wellness. Find ways to think about where your career 
is headed and what you need to take you there.

THURSDAY. “Connect—Social Well-Being” advocates for building 
connection, belonging, and a reliable support group.

FRIDAY. “Feel Well—Emotional Well-Being” encourages 
understanding and leveraging your emotions effectively and seeking 
mental health support as needed.

The WSBA’s Member Wellness Program team is working on a 
crowdsourced video of attorneys statewide speaking about what 
they love about their firms and what helps them to feel engaged in 
the profession. And a keynote presentation on May 5 will feature 
Mindfulness-Based Stress Reduction (MBSR) expert Stefanie Harris.

L E A R N  M O R E  >
https://lawyerwellbeing.net/lawyer-well-being-week/

Medicine in 2016.4 While it had been spec-
ulated for decades that attorneys have a 
higher rate of addiction and mental health 
problems than the general population, no 
research with a viable sample size had been 
published in 25 years. With a sample size of 
13,000 attorneys, the researchers found that 
between 21 and 36 percent of lawyers qual-
ify as “problem drinkers” and 28 percent 
struggle with depression. In general, rates 
of mental illness and addiction among law-
yers were approximately twice those of the 
general population. This article was quickly 
picked up by the media and led to a ground-
swell of interest by the ABA, state bar asso-
ciations and their practice area sections, and 
the public.

An increase in attorney suicide became 
the next focus of media reporting. For in- C O N T I N U E D  >
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out a report entitled “The Path to Lawyer 
Well-Being: Practical Recommendations 
for Positive Change”7 that details 44 ob-
jectives the legal profession can adopt to 
promote attorney well-being. Objectives 
include: provision of wellness-based CLE 
programming; outreach to statewide ad-
dictions groups for attorneys; support for 
judicial assistance; reviewing character and 
fitness committees that are part of the ad-
missions process; examining the methods 
and tone disciplinary counsel take in re-
viewing grievances; reviewing law school 
practices for supporting student well-being; 
and promoting healthy work environments 
in law firms. Thirty-one state bars thus far 
have either formed committees to study or 
have begun implementing these changes.

In 2018, the Commission on Lawyer 
Assistance Programs (COLAP) initiated a 
pledge campaign to promote best practices 
for law firms to take care of their attorneys, 
promote a cohesive work environment, and 
prevent turnover in the process.8 While just 
13 firms signed the initial pledge, 197 have 
now signed and the number keeps growing. 
The pledge includes a seven-point checklist 
for law firms to improve the messaging to 
lawyers about a firm’s interest in well-be-
ing and the available methods of addressing 
difficulties. The seven points are as follows:

1. Provide enhanced and robust educa-
tion to attorneys and staff on topics 
related to well-being, mental health, 
and substance use disorders.

2. Disrupt the status quo of drink-
ing-based events:

The WSBA’s Commitment to Wellness
C O N T I N U E D  >

• Challenge the expectation that 
all events include alcohol; seek 
creative alternatives. 

• Ensure there are always appeal-
ing non-alcoholic alternatives 
when alcohol is served.

3. Develop visible partnerships with 
outside resources committed to 
reducing substance use disorders 
and mental health distress in the 
profession: health care insurers, law-
yer assistance programs, Employee 
Assistance Plans (EAPs), and experts 
in the field. 

4. Provide confidential access to addic-
tion and mental health experts and 
resources, including free, in-house 
self-assessment tools.

5. Develop proactive policies and 
protocols to support assessment 
and treatment of substance use and 
mental health problems, including a 
defined back-to-work policy follow-
ing treatment.

6. Actively and consistently demon-
strate that help-seeking and self-care 
are core cultural values, by regularly 
supporting programs to improve 
physical, mental, and emotional 
well-being.

7. Highlight the adoption of this 
well-being framework to attract and 
retain the best lawyers and staff.

Here in Washington, a group of attor-
neys is looking at ways to bring this pledge 
to firms throughout the state. One of the 
first local signatories to the pledge was Per-
kins Coie.

Perkins Coie Director of Communica-
tions Jodi Joung explained that the firm 
enthusiastically supported the pledge from 
the get-go because it has long recognized 

LEARN MORE >
For more information about the WSBA Member Wellness Program, 
visit www.wsba.org/wellness. 

In addition, the WSBA Connects program provides all WSBA 
members with free counseling on topics including work stress, 
career challenges, addiction, and anxiety. Call 800-765-0770 or visit 
www.wsba.org/connects. 

that the practice of law is inherently de-
manding, and that’s especially true in large 
law firms where the pressure to deliver ex-
cellent work at all times, and to generate 
new work, can be extraordinary. She shared 
that the firm’s former managing partner 
first learned about the pledge at a meeting 
of the Attorneys Liability Assurance Society 
(ALAS).

Joung said that Perkins Coie regularly 
communicates to its lawyers and staff about 
mental health and addiction issues facing 
the industry and highlights resources avail-
able to address these issues. Over the past 
year, in particular, Perkins Coie took extra 
measures to ensure that its lawyers were 
offered flexibility and reduced schedule op-
tions to deal with the unique challenges and 
stresses resulting from the pandemic, and it 
established discussion forums for person-
nel to feel heard and supported. The firm’s 
human resources department also arranged 
for several outside experts to speak to its 
personnel about the importance and bene-
fits of stress-reduction, relaxation and med-
itation, and more. The firm has also wel-
comed lawyers at Perkins Coie who have 
struggled with mental health or addiction 
issues to speak about their own experiences 
to other lawyers. 

I spoke to one lawyer who gave a pre-
sentation to Perkins Coie attorneys about 
his own recovery from alcoholism. It is one 
thing to hear a mental health expert give 
a clinical take on substance abuse and de-
pression, but it’s far more impactful to hear 
about another attorney’s personal strug-
gles—it creates a unique connection that 
can give hope to other attorneys that there’s 
a way forward, and reinforces that it’s OK to 
talk about mental health. 

When it comes to communicating the 
availability of mental health treatment and 
leave of absence options to staff, Joung said 
that Perkins Coie shares this through EAP 
emails, information about how medical 
plans fund treatment, and by posting the 
Well-Being Pledge and available resources 
on the firm’s intranet. She added that the 

Dan Crystal, Psy.D., is the 
program manager of the 
WSBA’s Member Wellness 
Program. He can be reached 
at danc@wsba.org. 

mailto:danc@wsba.org
http://www.wsba.org/wellness
http://www.wsba.org/connects
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NOTES 
 1. Find that article here: https://

wabarnews.wsba.org/wabarnews/
sept__2020/MobilePagedReplica.
action?pm=2&folio=38#pg40.

 2. Find that article in the October 2020 
issue of Washington State Bar News, also 
online here: https://wabarnews.wsba.org/
wabarnews/oct__2020/MobilePagedReplica.
action?pm=2&folio=10#pg12.

 3. https://lawyerwellbeing.net/.

 4. Krill, Patrick R., J.D., LLM; Johnson, Ryan, 
M.A.; Albert, Linda M.S.S.W., “The Prevalence 
of Substance Use and Other Mental Health 
Concerns Among American Attorneys,” Journal 
of Addiction Medicine: January/February 2016, 
Volume 10, Issue 1, pp. 46-52.

 5. www.nytimes.com/2017/07/15/business/lawyers-
addiction-mental-health.html.

 6. www.law.com/americanlawyer/2018/11/12/
big-law-killed-my-husband-an-
open-letter-from-a-sidley-partners-
widow/?slreturn=20210209173356.

 7. Full report: www.mnlcl.org/
wp-content/uploads/2020/11/
ThePathToLawyerWellBeingReportFINAL.pdf.

 8. More information at: www.americanbar.org/
groups/lawyer_assistance/well-being-in-the-
legal-profession/.

firm contracts with an EAP that promotes 
itself as a “lifeline for healthcare help” and 
assists employees and their families with 
medical referrals and inpatient hospital-
izations. In general, she noted that the firm 
strives to create a culture in which the is-
sues of mental health—for lawyers and their 
family members—are recognized and dis-
cussed and are accepted as a normal part of 
the work they do. 

Of course, these resources need not be 
exclusively for Big Law. Government offic-
es nationwide are signing the pledge. And if 
these resources can be promoted in a read-
ily accessible, cost-efficient way, it can in-
spire greater buy-in by small firms and even 
solo practitioners statewide.

We encourage you and your firm to 
commit to Well-Being Week in Law. If col-
leagues can unite in their objectives, your 
workplace can become a community and 
not just a place you draw a paycheck. If 
you have suggestions for our program, the 
Well-Being Pledge, or Well-Being Week in 
Law, or if you would like to contribute to 
the WSBA’s ongoing analysis of its com-
mitment to member well-being, we hope to 
hear from you at wellness@wsba.org.  

http://brewelaw.com
https://wabarnews.wsba.org/wabarnews/sept__2020/MobilePagedReplica.action?pm=2&folio=38#pg40
https://wabarnews.wsba.org/wabarnews/sept__2020/MobilePagedReplica.action?pm=2&folio=38#pg40
https://wabarnews.wsba.org/wabarnews/sept__2020/MobilePagedReplica.action?pm=2&folio=38#pg40
https://wabarnews.wsba.org/wabarnews/sept__2020/MobilePagedReplica.action?pm=2&folio=38#pg40
https://wabarnews.wsba.org/wabarnews/oct__2020/MobilePagedReplica.action?pm=2&folio=10#pg12
https://wabarnews.wsba.org/wabarnews/oct__2020/MobilePagedReplica.action?pm=2&folio=10#pg12
https://wabarnews.wsba.org/wabarnews/oct__2020/MobilePagedReplica.action?pm=2&folio=10#pg12
https://lawyerwellbeing.net/
http://www.nytimes.com/2017/07/15/business/lawyers-addiction-mental-health.html
http://www.nytimes.com/2017/07/15/business/lawyers-addiction-mental-health.html
http://www.law.com/americanlawyer/2018/11/12/big-law-killed-my-husband-an-open-letter-from-a-sidley-partners-widow/?slreturn=20210209173356
http://www.law.com/americanlawyer/2018/11/12/big-law-killed-my-husband-an-open-letter-from-a-sidley-partners-widow/?slreturn=20210209173356
http://www.law.com/americanlawyer/2018/11/12/big-law-killed-my-husband-an-open-letter-from-a-sidley-partners-widow/?slreturn=20210209173356
http://www.law.com/americanlawyer/2018/11/12/big-law-killed-my-husband-an-open-letter-from-a-sidley-partners-widow/?slreturn=20210209173356
http://www.mnlcl.org/wp-content/uploads/2020/11/ThePathToLawyerWellBeingReportFINAL.pdf
http://www.mnlcl.org/wp-content/uploads/2020/11/ThePathToLawyerWellBeingReportFINAL.pdf
http://www.mnlcl.org/wp-content/uploads/2020/11/ThePathToLawyerWellBeingReportFINAL.pdf
http://www.americanbar.org/groups/lawyer_assistance/well-being-in-the-legal-profession/
http://www.americanbar.org/groups/lawyer_assistance/well-being-in-the-legal-profession/
http://www.americanbar.org/groups/lawyer_assistance/well-being-in-the-legal-profession/
mailto:wellness@wsba.org
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The Washington Supreme Court's foundation-shaking 
decision in Martinez-Cuevas v. DeRuyter Bros. Dairy 
holds dairy workers entitled to overtime protections

AND THE 
TEMPLE 
ROCKED 
BY MARC LAMPSON

C O V E R  S T O R Y
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Holsteins are huge in 
the Yakima Valley.1

They’re the most popular dairy cow 
in the U.S. and, when mature, typically 
weigh around 1,500 pounds.2 Handling 
them is dangerous: “A stressed cow may 
kick, charge, or ram workers who enter 
its flight zone or blind spot during various 
work activities.”3 Eighty percent of workers 
in large-herd milking parlors reported be-
ing kicked or stepped on by a cow.4 Heavy 
machinery5 and exposed mechanical parts 
like rotating shafts, belts, flywheels, pul-
leys, chains, gears, blades, sprockets, shear 
points, and skid-steer or tractor rollovers 
can bring injury and death.6 Add to that the 
long hours that dairy workers put in each 
week, and it’s a risky situation all around.7 

MAJORITY OPINION FAVORS  
FARMWORKER OVERTIME PAY
The Washington Supreme Court, in its foun-
dation-shaking decision, Martinez-Cuevas 
v. DeRuyter Bros. Dairy,8 took on this brew 
of bad cows, menacing machinery, and long 
hours. 

AND THE 
TEMPLE 
ROCKED 

As for the long hours, the majority  
opinion9 held that the part of the state’s 
Minimum Wage Act (MWA), which says 
farmworkers10 are not entitled to overtime 
pay for hours worked over 40 per week, vi-
olated the state's constitution, as applied 
to dairy workers.11 Three justices signed a 
concurrence;12 four justices dissented.13 But 
the majority held that because the statute 
excluded farmworkers from overtime pay, 
the statute granted “legislative favoritism” 
to a group of employers at the expense of a 
fundamental right of workers to health and 
safety protection, and it thus violated article 
1, section 12 of the Washington Constitution: 
“No law shall be passed granting to any cit-
izen, class of citizens, or corporation other 
than municipal, privileges or immunities 
which upon the same terms shall not equal-
ly belong to all citizens, or corporations.”14 
Further, the majority held the workers’ fun-
damental right to health and safety protec-
tion was guaranteed under article II, section 
35 of the Washington Constitution, which 
says the Legislature “shall pass necessary 
laws for the protection of persons work-
ing in ... employments dangerous to life or  
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deleterious to health.” The dangerous nature 
of dairy work was thus central to the deci-
sion, as the majority noted: “[D]airy work is 
some of the most hazardous in the United 
States,” and “[o]vertime work is particularly 
injurious. ...”15

THE HISTORY OF THE CASE— 
AND OF THE DEFENDANT DAIRY
Jose Martinez-Cuevas and Patricia Aguilar 
were the named plaintiffs in the class action 
lawsuit against DeRuyter Brothers. Marti-
nez-Cuevas said he had been injured twice 
in 15 months while working at the DeRuyter 
dairy: In one instance, a cow stepped on his 
hand, and in another a cow kicked him in 
the shoulder, for which he was sent to the 
Sunnyside Hospital. He said he “almost al-
ways worked over 40 hours per week” at 
DeRuyter, was never paid overtime, and 
thought the long hours made him more 
susceptible to injury. Martinez-Cuevas had 
attended school through the fifth grade. He 
said in the time he had worked at the dairy, 

he knew of only two milkers who were “not Latino.”16 Similarly, 
Aguilar, who had attended Toppenish High School online, but did 
not graduate, said she knew of only one milker at DeRuyter who 
was “not Latino.” Aguilar said she had been injured four times in 15 
months at DeRuyter, always by contact with cows, including once 
when a cow kicked her in the hand and once when a cow kicked her 
in the chest, both times while she was hooking up the milking ma-
chine. She said her mother had worked there too and had also been 
injured when cows pinned her against a wall while she was pushing 
them into one of two milking parlors at the DeRuyter dairy.17 

The plaintiffs’ legal team at Columbia Legal Services (CLS) had 
examined Occupational Safety and Health Administration (OSHA) 
reports that DeRuyter submitted for 2014-2016. CLS estimated 
from these records that 75 percent of the accidents DeRuyter re-
ported were related to contact with the dairy farm’s animals and 
that during those years, approximately 10 percent of the workers 
had suffered some sort of injury; some were injured more than once 
at the dairy.18 

DeRuyter Brothers Dairy, the defendant in the case, was found-
ed in 1976 with 90 cows and 40 acres of leased land on Van Belle 
Road in Outlook, Washington, by Jake and Nick DeRuyter, sons of 
Wilhelmus (Bill) DeRuyter. Bill had been born in Holland in 1926 
and immigrated with his parents and siblings to Southern Califor-
nia after World War II. He and his wife later owned and operated a 
dairy in San Diego until he retired in 1976 and moved the family to 
Outlook.19 In 2005, Jake’s wife Geneva (Genny) Van de Graaf (now 
DeRuyter) filed articles of incorporation in Washington listing her 
and her husband as owners of the dairy.20 By 2017, the farm had at 
least 3,100 Holsteins.21

By 2020, Dun & Bradstreet Hoovers reported the company had 
70 employees and had generated $11.33 million in sales.22 
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DIVERSE IMMIGRATION POLICIES
The Immigration Act of 1924, in effect until 1965, set immigration 
quotas to the U.S. from many countries, but favored immigrants 
from Northwestern Europe.23 The period in which Bill DeRuyter, 
his parents, and siblings emigrated from Holland was not long af-
ter the Dutch famine of 1944-45, known as Hongerwinter (hunger 
winter) in the Netherlands. It took place toward the end of World 
War II, under the Nazi occupation and a blockade that cut off food 
from farm towns.24 After the war, a new cohort of 80,000 Dutch 
immigrants came to the United States with Dutch government en-
couragement. Most, like the DeRuyters, settled in California, while 
others settled in Washington and six other states.25 

Immigration for Mexican people was more problematic during 
the same period. It was the era of the “Bracero Program,” which “set 
up a labor contracting system by which the U.S. government nego-
tiated the temporary importation of 4.8 million Mexican workers to 
be used primarily in agriculture between the years 1942 and 1964.”26 
The contract bound the “guest worker” to perform consistent labor 
and then return to Mexico at the end of the harvest.27 The Ameri-
can Farm Bureau Federation extolled this “temporary” aspect of the 

program28 and the California Farm Bureau 
saw the virtue of the program as being the 
requirement that “braceros” had to stay in 
their jobs no matter what (as contrasted 
with domestic workers, who could relo-
cate if they were dissatisfied with working 
conditions).29 Of course, not all Mexican 
workers came to the U.S. via the Bracero 
Program, and many undocumented workers 
were periodically rounded up en masse and 
deported. In 1954, the Immigration and Nat-
uralization Service (INS), through its Bor-
der Patrol, launched its offensively named 
“Operation Wetback,” which it claimed 
eventually seized 1.1 million “unauthorized 
Mexican immigrants” and took them back 
deep into Mexico’s interior.30 

These programs and operations created 
a highly vulnerable immigrant work force, 
reluctant to complain about their working 
conditions. 

NEW ROUTES FOR OLD DISPUTES 
Working conditions were at the root of the 
Martinez-Cuevas case, which began in Yaki-
ma Superior Court over the milkers’ claims 
that they were not getting rest breaks and 
meal periods mandated by state law, and 
were not getting paid overtime. The parties 
reached a court-approved settlement of the 
break and meal-time claims and stipulated 
to the class certification for the remaining 
overtime claims. After the plaintiffs filed for 
summary judgment on the overtime claims, 
the Washington State Dairy Federation and 
the Washington Farm Bureau intervened 
in the case on behalf of DeRuyter Brothers 
Dairy. 

The intervention of the Farm Bureau on 
the dairy’s behalf against the dairy work-
ers, who were represented in part by CLS, 
began the latest clash in a half-century of 
battles between the Farm Bureau and le-
gal services. Lori J. Isley, an attorney with 
CLS, and Marc Cote of Frank Freed Subit & 
Thomas represented the plaintiffs. Timothy 
O’Connell, a partner at Stoel Rives, LLP, 
represented the intervening Washington 
Farm Bureau. 

The American Farm Bureau Federation, 
the parent of the state farm bureaus, is an 
independent, nongovernmental, voluntary 
organization governed by and representing 

The intervention of the Farm Bureau 
on the dairy’s behalf against the dairy 

workers ... began the latest clash in a 
half-century of battles between the 

Farm Bureau and legal services. 
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farm and ranch families.31 It was founded 
in 1919 as a “conservative alternative to the 
progressive Grange,” and it became a formi-
dable force on Capitol Hill in mid-centu-
ry.32 The Farm Bureau had actively opposed 
the Legal Services Corporation, which 
funded legal services for the poor, since the 
early 1960s. When California Rural Legal 
Assistance (CRLA), one of the earliest and 
most successful legal services offices, be-
came deeply involved in representing farm-
workers throughout the state, the Califor-
nia Farm Bureau urged then-Gov. Ronald 
Reagan to put a stop to it. In 1978, the Farm 
Bureau passed a resolution demanding that 
the federal government abolish LSC. 

In the 1980s, the Farm Bureau launched 
another campaign to eliminate LSC be-
cause, in part, “Legal Services attorneys” 
were “stirring up controversy particularly 
among migrant and seasonal farm work-
ers.”33 Its most successful effort came in the 
mid-1990s when the GOP held a majority in 

Congress and the Farm Bureau pushed once again to eliminate LSC. 
In 1996, Congress slashed federal funding for LSC and imposed re-
strictions on what LSC-funded offices could do, including prohib-
iting them from representing undocumented workers, collecting 
attorney fees awards, and conducting class action litigation.34

The slashed federal budget nearly wiped out federal funding 
for legal services in Washington (and elsewhere). Evergreen Legal 
Services, the federally funded program in Washington, had to be 
closed. But the civil legal aid community in Washington soon cre-
ated two new legal aid agencies. One, the Northwest Justice Proj-
ect (NJP), would get the limited federal funding still available and 
abide by the LSC restrictions. 

The other would seek a separate stream of funding that would 
allow it to represent anyone who needed legal representation and to 
carry on, when necessary, class action litigation; that agency became 
Columbia Legal Services (CLS).35 Years later, both entities would 
have an impact on dairy workers at DeRuyter Brothers Dairy. NJP 
brought a lawsuit against the dairy for one worker who was sexually 
harassed at the dairy. She was granted a Sexual Assault Protection 
Order and an award to compensate her for the harm caused by the 
harassment.36 And CLS brought the Martinez-Cuevas v. DeRuyter 
Bros. Dairy lawsuit in Yakima Superior Court, seeking work breaks 
and meal periods and claiming in part that the statutory exclusion 
of farmworkers from overtime pay violated the equal protection 
provision of the state constitution.

CONCURRING AND DISSENTING OPINIONS
The concurring opinion in Martinez-Cuevas agreed that exclud-
ing farmworkers from overtime violated equal protection. The 
concurrence’s author, the Washington Supreme Court’s current 
Chief Justice, Steven González, held that because the privileges 
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Legislature, and the demographics of our 
workforce was different at the time our 
Legislature acted.” Counsel also said that 
the exclusion of Black workers from the 
FLSA was “not undisputed” and to the con-
trary it was “a highly contested matter.” He 
added that the “danger of farm working is 
plainly disputed” as well.43 

Justice Debra Stephens asked the first 
question of plaintiffs’ counsel at oral argu-
ment in the Martinez-Cuevas case—wheth-
er the purpose of the farmworker overtime 
exemption was to encourage more employ-
ment by limiting employees to 40 hours, so 
that the “extra hours” would be worked by 
additional employees. As appellate attorneys 
observe, the first question from the bench in 
oral argument often comes from the justice 
least convinced by your argument. 

And indeed, Justice Stephens wrote 
the principal dissent in Martinez-Cuevas, 
which is the longest of the four opinions 
from the court. It marshalled decades of 
case law, including the Slaughter-House 
Cases, and decades of legal scholarship to 
support its conclusions: “In sum, I would 
hold that the agricultural exemption from 
overtime pay does not confer a privilege 
or immunity under article I, section 12 be-
cause no fundamental right is at issue.”44 
Further, Justice Stephens asserted that if 
“rational basis review” was applicable to 
the equal protection challenge to the farm-
worker overtime exception, then under that 
standard of review, “the legislature could 
have rationally concluded that lower oper-
ation costs may decrease the overall cost of 
agricultural commodities and these benefits 
may be passed on to Washington consumers. 
... Because the agricultural exemption is ra-
tionally related to legitimate governmental 
policy, I would hold” that the MWA’s exclu-
sion of agricultural workers from overtime 
pay “does not violate article I, section 12 on 
state equal protection grounds.”45 

Justice Charles Johnson asked the sec-
ond question at oral argument, and indeed 
he wrote the second dissent, which also fo-
cused on the economic aspect of the over-
time exemption. Justice Johnson addressed 
only the issue of whether the majority’s 
holding on overtime pay would be applied 
retroactively or prospectively, which the 

C O N T I N U E D  >

LEFT: An elevated view of the Yakima Valley—a 
rich agricultural area that boasts a variety of farms, 
dairies, and many of the state's oldest vineyards.

and immunities clause of the state constitution, art. I, section 12, 
prohibits discrimination, the Minimum Wage Act’s exclusion of 
farmworkers from overtime compensation was unconstitutional 
on its face.37 The opinion reviewed the legislative history, during 
the New Deal, of the National Labor Relations Act, the Social Se-
curity Act, and the Fair Labor Standards Act (FLSA), which was 
enacted in 1938. The history showed that farmworkers had been 
excluded from the protections of these acts through racism which 
“directly influenced these exclusionary policies.”38 Congressional 
proponents of these acts agreed to exclude agricultural workers, 
who were largely African American in the South, so that southern 
Democrats would support the legislation.39 When the Washing-
ton Legislature enacted its Minimum Wage Act in 1959, it based 
that act on the FLSA and the farmworker exclusions that were 
part of it.40

Justice González’s opinion notes that in Washington, 99 percent 
of farmworkers today are Latinx and more than three-quarters do 
not read or write in English. Because the overtime exclusion treated 
farmworkers, who are largely people of color and the sort of “polit-
ically powerless minority whose interests are a central concern of 
equal protection,” their exclusion from overtime pay violated the 
state constitution’s mandate for equality under the law.41

At oral argument, Justice González asked the Farm Bureau’s 
counsel if the justices could just ignore the national history of the 
FLSA and other New Deal legislation and its “underpinning” of 
excluding Black workers.42 Counsel replied, “Well, Your Honor, 
respectfully, I don’t believe that the conduct of Congress decades 
before [1938] our Legislature acted [1959] can be imparted to our 
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BELOW: Pictured on the steps of the Washington 
Supreme Court, this group includes plaintiffs Jose 
Martinez-Cuevas and Patricia Aguilar, attorneys Lori 
Isley and Marc Cote, Columbia Legal Services staff, 
and members of Familias Unidas por la Justicia.
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majority opinion had stated was not prop-
erly before the court because neither side 
had raised it as an issue for review. He con-
cluded that “Farm employers should not 
bear the overwhelming risk of financial 
devastation because they paid what the law 
required of them at the time. The balanc-
ing of the equities in this case requires the 
court to apply today’s decision only pro-
spectively to future cases.”46 

THE DAIRY COMMUNITY  
IN THE PACIFIC NORTHWEST
Economic concerns are undeniably sig-
nificant in the dairy industry, which has 
historically been known for its booms and 
busts, and it has become even more volatile 
in recent years.47 As a Seattle Times arti-
cle noted at the beginning of 2020, “many 
Washington dairies are struggling.” But the 
article noted that the Pacific Northwest’s 
biggest dairy processor, Darigold, a farm-
er-owned cooperative, was still seeing sales 
increases and in 2019 reported “net sales 
of $2.3 billion, up nearly 8 percent from 
2017.”48 Darigold, the marketing and pro-
cessing subsidiary of the Northwest Dairy 
Association (NDA), traces its roots back 
to the formation of the United Dairymen’s 
Association of Washington in 1918.49 It has 
been a fixture in the dairy community ever 
since, including in the Yakima Valley. 

Darigold was a big part of the 11th An-
nual Sunnyside Country Christmas Light-
ed Farm Implement Parade some years 
ago. Jake and Genny DeRuyter were the 
Grand Marshalls of the parade and led 
a procession of over 60 lighted farm im-
plements and Christmas floats, including 
their own John Deere 3350 Low Operator. 
The Sweepstakes Award, however, went 
to Darigold’s float, “Flying Through the 
Milky Way.” It was lit up by thousands of 
tiny lights and was the company’s huge, 
creative take on Santa’s sleigh and reindeer. 
Instead of reindeer, though, there were six 
Holstein cows made from insulation foam, 
each cow 8 feet long and 6 feet high, pull-
ing a 24-foot-long sleigh carrying “Mr. and 
Mrs. Santa Cows,” also Holsteins.50 That 
float must have been huge.  
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 38. Id. at 528-29 (González, J., concurring).

 39. Marc Linder, Migrant Workers and Minimum 
Wages: Regulating the Exploitation of 
Agricultural Labor in the United States 
8-13 (1992); Juan F. Perea, “The Echoes of 
Slavery: Recognizing the Racist Origins of the 
Agricultural and Domestic Worker Exclusion 
from the National Labor Relations Act,” 
72 Ohio St. L.J. 95, 98-99, 104 (2011), cited 
in Martinez-Cuevas, 196 Wn.2d at 528-29 
(González, J., concurring).

 40. Martinez-Cuevas, 196 Wn.2d at 530 (González, 
J., concurring).

 41. Martinez-Cuevas, 196 Wn.2d at 531-32 
(González, J., concurring).

 42. Systemic racism and the court’s obligation to 
combat it was the topic of the Washington 
Supreme Court’s June 2020 open letter to the 
judiciary and legal community, which it had 
posted six months before the court filed its 
decision in Martinez-Cuevas.

 43. Washington Supreme Court oral argument: 
Jose Martinez-Cuevas v. Deruyter Brothers 
Dairy, Inc., et al., available at TVW.org: https://
www.tvw.org/watch/?eventID=2019101067, 
at approximate recording time of 00:35:12 
– 00.37:12 (note: machine-generated 
transcriptions are not an official transcript of 
the video).

 44. Martinez-Cuevas, 196 Wn.2d at 551-52 
(Stephens, C.J., dissenting).

 45. Martinez-Cuevas, 196 Wn.2d at 560 (Stephens, 
C.J., dissenting)(emphasis added).

 46. Martinez-Cuevas, 196 Wn.2d at 563 (Johnson, 
J., dissenting).

 47. Paul Roberts. “Many Washington dairies are 
struggling. Here’s why and what farmers are 
doing to survive.” Seattle Times, Jan. 18, 2020, 
available at www.seattletimes.com/business/
agriculture/many-washington-dairies-are-
struggling-after-years-of-trade-wars-and-low-
milk-prices/.

 48. Id.

 49. Darigold: About Our History: www.darigold.
com/about/our-history/.

 50. “Lighted Farm Implement Parade Winners 
Named.” Yakima Herald-Republic (WA), Dec. 
9, 1999: 3V-1. NewsBank: Access World News. 
https://infoweb-newsbank-com.trl.idm.oclc.
org/apps/news/document-view?p=AWNB&
docref=news/0FCDEA1A2F789272;STOVER. 
“Sunnyside's Shining Lights — Once again, 
Lower Valley town will bring the holiday spirit 
to light with the Lighted Farm Implement 
Parade.” Yakima Herald-Republic (WA), Dec. 
2, 1999: 1V-1. NewsBank: Access World News. 
https://infoweb-newsbank-com.trl.idm.oclc.
org/apps/news/document-view?p=AWNB&doc
ref=news/0FCDEA27153E365C.
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BY PAUL LUVERA 

The Beauty 
WHEN LESS IS MORE: Advocate 
more effectively for your client 
with a short and simple story of Brevity

F E A T U R E
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T
oo many lawyers are afflicted with the 
curse of not distinguishing the import-
ant and relevant from the unimportant 
and irrelevant. They either lack the skill 
to do so, are afraid to do so, or are just 
unwilling to make the effort to do so. 
The result is they talk too much and for 
too long. Remember, great ideas do not 
require a lot of words to express them. 

The Gettysburg address has 256 words. The Ten Command-
ments are only 297 words. The Declaration of Independence 
has only 300 words.

In Milo Frank’s book, How to Get Your Point Across in 30 
Seconds,  he cites 1990 media research showing that people 
were only able to give their full, undivided attention in 30-sec-
ond “bites.” After 30 seconds, the mind will “wander off” un-
less something new or interesting occurs. 

More recently, Microsoft conducted a study measuring how 
long people can focus on one thing. The results showed that the 
30 seconds of the 1990 study had shrunk:  the average attention 
span of the Microsoft study subjects was 12 seconds, which 
dropped  to 8 seconds the longer the communication they were 
supposed to focus on continued. We live 
in a world of tweets, not novellas. TV 
news stories last 41 seconds. The median 
length of a network TV news package is 
less than two-and-a-half minutes.1 Most 
TV commercials during the Super Bowl 
are 30 seconds long.2

Clearly, today's communication con-
sists of instant news seeking to capture 
our short attention spans. That’s why 
trial lawyers need to learn simplicity, 
clarity, and brevity in their advocacy, both written and verbal. 
As someone once observed, “Few sinners are saved after the 
first 20 minutes of a sermon.”

SHORTEN AND SIMPLIFY YOUR COMMUNICATIONS 
Lawyers can learn from the methods used by journalists and 
other professional writers: present the facts accurately, in a 
straightforward manner. Successful screenwriters create com-
pelling movie and television scripts with storylines that hold 
an audience’s attention. Trial lawyers should aim to do both, 
through short, clear, and compelling stories.  

The most important tip for both written and oral stories: Tell 
the whole story in the first paragraph, in as few words as possi-
ble. The idea is that even if the reader doesn’t read beyond the 
opening paragraph, or the listener doesn’t listen beyond the first 
minute or two, they will know the whole story. The rest of the 
text or speech should expand the details of the basic story.

TELL A STORY, DON’T PRESENT A REPORT
Good communication is not only brief and understandable, it 
tells a story—it should not be merely a chronological, narrative 
report. Stories capture interest and hold it. Joseph Campbell is 
an acknowledged expert about story creation and storytelling. 

He outlined the basic format of all well-told stories, known as 
“the hero’s journey.” Campbell argues that all stories have the 
same basic outline, regardless of cultural differences. In the 
hero’s journey, an ordinary person is faced with a challenge. 
First, they avoid it, but then change their mind and take the 
first step to meet it. They are faced with tests, find allies, and 
confront enemies. In spite of the challenge, they persist, and in 
the end their efforts are rewarded and they triumph.

The presentation of a case can and should be told as a story, 
structured like a hero’s journey. Considerations for a compel-
ling story include the following:

• The starting point of the story.
• The perspective or viewpoint from which the story 

will be told.
• The sequence of events that make up the content of 

the story.

In choosing the starting point of your client’s story, keep 
in mind it doesn’t have to follow the chronological sequence 
of events. For example, a products liability case doesn’t have 
to start at the injury event. It can start at the factory where 

the product was made or even the board 
room where the product was approved. 
The perspective the story is told from 
can be that of someone other than your 
client, such as the doctor or a witness. 
The order in which you present the facts 
that make up the content of the story is 
equally important. Once you decide on 
a starting point and a perspective, you 
should strive to lay out the content in 
a compelling sequence that holds your 

audience’s attention.
Here are some illustrations of these points from journalists 

and television and movie screenwriters: 
Jimmy Breslin won a Pulitzer Prize for his work as a syn-

dicated columnist for the New York Herald Tribune. His man-
ner of writing about John F. Kennedy’s burial became a sub-
ject taught in journalism classes—known as “the gravedigger 
school of news writing”—because he wrote from the perspec-
tive of the man who dug JFK’s grave. Breslin was the only 
reporter to track down this man and write about the funeral 
from his perspective.3 Here’s how he starts the article: 

 
Clifton Pollard was pretty sure he was going to be 
working on Sunday, so when he woke up at 9 a.m., in 
his three-room apartment on Corcoran Street, he put 
on khaki overalls before going into the kitchen for 
breakfast. His wife, Hettie, made bacon and eggs for 
him. Pollard was in the middle of eating them when 
he received the phone call he had been expecting. It 
was from Mazo Kawalchik, who is the foreman of the 
gravediggers at Arlington National Cemetery, which 
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the first paragraph, in as 

few words as possible. 
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is where Pollard works for a living. “Polly, could you 
please be here by 11 o’clock this morning?” Kawalchik 
asked. “I guess you know what it’s for.” Pollard did. 
He hung up the phone, finished breakfast, and left his 
apartment so he could spend Sunday digging a grave 
for John Fitzgerald Kennedy.

The same skill of capturing and holding an audience’s in-
terest is demonstrated in a 2006 episode of the TV drama Bos-
ton Legal.4 In a scene in which attorney Alan Shore (played by 
James Spader) is defending a juror who lied in voir dire about 
his true attitude regarding capital pun-
ishment, he makes this argument to the 
jury:

Let’s forget all about capital pun-
ishment for a minute and look at 
this another way. Say, a small town 
is having a community meeting to 
vote on whether or not to build a big 
incinerator. But before the select-
men let you into the meeting, they 
ask you how you feel about inciner-
ators, and if you’re opposed to them, 
you don’t get to go to the meeting. 
Does that seem fair to any of you? 
Don’t we want all sides represented 
at a community meeting? Jury selection is supposed 
to work the same way. All of you, in theory, should 
represent a cross-section of the community. … But 
anyone who [is opposed to capital punishment] cannot 
be a juror in a federal death penalty case. This isn’t just 
weeding out people with idiosyncratic opinions; this is 
weeding out the majority. It’s strategic. We all know, in-
tuitively, if you start talking about punishment before a 
trial even begins, you’re putting the idea of guilt in the 
forefront of everyone’s mind. Yet, presumption of in-
nocence is the foundation of our whole justice system. 
Without that, we’re no better than totalitarian states 
who imprison and execute people on the whim of an 

all-powerful leader. Jerry Espenson is fundamentally, a 
law-abiding man, who simply saw an injustice and tried 
to do something about it. If he’s guilty of anything, it’s 
of appealing to his sense of fairness. Now, I suppose, 
he’s appealing to yours.

Movie scripts have also compellingly framed legal issues so 
as to hold the audience’s interest. In the 1991 movie Class Ac-
tion, Gene Hackman, playing the role of a lawyer defending an 
environmental protester, says the following:

This is not a court of law. You did not enter through a 
doorway. That gentlemen, is the rabbit hole and we, 
like so many Alice’s, have plunged through it directly 
into Wonderland. Behold, the Queen of Hearts, Carra-

ghan Chemical. A company that has 
spewed its bile into the Leffingwell 
River for 17 years. Plants wither. 
Children die. And there isn’t a court 
in the land that can stop them. 
Finally, one man has had enough. 
Frustrated, desperate, he slams his 
truck into the plant manager’s office 
and for one bright, shiny day, that 
hellhole of a factory shuts down. Do 
we honor him? Do we throw him a 
parade? Do we even say thank you? 
No. He is put on trial. Welcome to 
the Mad Hatter’s tea party. Yes, yes. 
He rammed through that wall. And, 
yes, he did shut down that hellish 

factory for one day. And, yes, he is responsible for 
damages in the amount of $427,000. How high a price 
is that to pay if you save just one single life?

These are three illustrations of telling facts through a com-
pelling story using short and clearly understandable words. It 
is how great advocates should communicate. 

CONCLUSION
The legal advocate’s role is to communicate clearly so as to 
persuade. In today’s world of instant communication and 
shrinking attention spans, we need to respond to our audienc-
es’ needs. Good communication—whether to clients, judges, or 
juries—should be short and clear and should tell a compelling 
story. To accomplish this, consider using the techniques out-
lined in this article. 

NOTES  
 1. According to 2012 data from Pew Research Center Journalism & 

Media, available at www.journalism.org/2012/07/16/video-length/.

 2. https://www.marketingcharts.com/featured-116081.

 3. Read the full article, “It’s an Honor,” here: www.thedailybeast.com/
its-an-honor.

 4. David E. Kelley and Lawrence Broch. “Trick or Treat.” Boston Legal, 
Season 3, Episode 7.

Paul Luvera is the retired founder of the Luvera 
Law Firm, and he tried over 280 cases to juries in 
55 years of practice. He is a fellow of the American 
College of Trial Lawyers, the International Academy 
of Trial Lawyers, the American Board of Trial 
Advocates, and the International Barristers Society, and has taught 
at the Spence Trial College. He is the only Washington lawyer 
inducted into the National Trial Lawyers Hall of Fame. He is the 
author of five books on law and the contributing author to seven 
other legal books. He can be reached at Paul@Luvera.org.

In today’s world of 
instant communication 

and shrinking 
attention spans, we 

need to respond to our 
audiences’ needs.

mailto:Paul@Luvera.org
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Note: Because of public directives  
to curb the spread of the coronavirus,  
the March 2021 meeting was held  
in a virtual-only format. 

TOP 7 MEETING TAKEAWAYS

MORE ONLINE 
The agenda, materials, and video recording 
from this virtual Board of Governors meeting, 
as well as past meetings, are online at  
www.wsba.org/about-wsba/who-we-are/
board-of-governors.

M A R C H  1 8 -1 9,  2 0 2 1

A Summary  
of the Board of  
Governors Meeting

On Board
N E W S  F R O M  T H E  B O A R D  O F  G O V E R N O R S  &  T H E  W S B A

The WSBA Board of Governors determines the  
Bar’s general policies and approves its annual budget. 

1 A moment of silence. The Board 
began with a moment of silence to 

honor and mourn the victims of the 
horrific shootings in Atlanta last week. 
Read the WSBA’s statement encouraging 
members to work together to eradicate 
anti-Asian racism at www.wsba.org. 

2 The Bar Exam … Under Exam. In 
March, the Washington Supreme 

Court convened its Washington Bar 
Licensure Task Force to evaluate current 
lawyer licensing requirements and 
recommend whether the Court should 
consider alternatives. The WSBA is 
represented on the task force and will keep 
members updated as the Court establishes 
a webpage, resources, and feedback 
opportunities. After much dialogue, the 
Board tabled a resolution regarding its 

stance on the lawyer bar exam until its 
April meeting; an ad hoc Board task force 
will collect member feedback before then. 

3 Financial confidence. Mitchell 
Hansen with accounting firm Clark 

Nuber confirmed that the WSBA has once 
again earned a “clean” (unmodified 
opinion) annual audit report. He noted that 
the WSBA has no audit adjustments in the 
report when “the average number of 
adjustments we identify is three to four …” 
for nonprofit organizations. 

4 We need YOU! It’s volunteer 
recruitment season at the WSBA, and 

there are many, many committees and 
boards—which are critical to the legal 

profession and practice of law—to match 
members’ expertise, interests, and 
availability. Find more information here: 
www.wsba.org/connect-serve/volunteer-
opportunities. 

5 Local Heroes. The WSBA honored 
two Local Heroes: Meredith Gerhart, 

a dedicated youth advocate and volunteer 
who strives to proactively engage in 
child-centered and trauma-focused 
representation (nominated by the Thur-
ston County Bar Association); and Emily 
Nelson, a prolific volunteer dedicated to 
fighting for human rights who has devoted 
extensive time to helping people threat-
ened with eviction during the COVID-19 
crisis (nominated by the Government 
Lawyers Bar Association of Washington). 
Read more at: www.wsba.org/news-
events/media-center/media-releases. 

6 The future of work at WSBA. At its 
January meeting, the Board of 

Governors authorized Executive Director 
Terra Nevitt to explore and execute a plan 
to shrink the WSBA’s office footprint 
through flexible remote schedules for most 
staff. This shift might also provide 
opportunities for other potential long-term 
goals, such as moving the main office 
location and/or creating satellite WSBA 
offices. (Note: the current office lease in 
downtown Seattle runs through 2026; the 
WSBA is gauging interest in subleases in the 
interim.)

7 Legislative update. The 2021 
session is more than two-thirds 

complete. The WSBA is supporting two 
bills promoted by the Business Law 
Section—SB 5005 (concerning business 
corporations) and SB 5034 (concerning 
nonprofit corporations)—both of which 
have been voted out of the House Civil 
Rights and Judiciary Committee with a “do 
pass” recommendation. Overall this 
session, the WSBA has referred more than 

http://www.wsba.org
http://www.wsba.org/about-wsba/who-we-are/board-of-governors
http://www.wsba.org/about-wsba/who-we-are/board-of-governors
http://www.wsba.org/connect-serve/volunteer-opportunities
http://www.wsba.org/connect-serve/volunteer-opportunities
http://www.wsba.org/news-events/media-center/media-releases
http://www.wsba.org/news-events/media-center/media-releases
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LEAD
 

The WSBA Board of Governors focuses on the
strategy, oversight, and policy of the organization.  

Service on the Board requires vision, leadership, diplomacy, and
passion in pursuit of the WSBA’s mission to serve the public and
the members of the WSBA, to ensure the integrity of the legal

profession,  and to champion justice.   

OPEN POSITIONS

Run for the WSBA Board
of Governors

3 Year Term: September 2021 – September 2024

PRESIDENT-ELECT AT-LARGE (YOUNG LAWYER)

For more information go to: www.wsba.org/elections. 

APPLICATION DEADLINES
AT-LARGE POSITION

(YOUNG LAWYER)

APRIL 20

PRESIDENT-ELECT
POSITION

APRIL 20

The President-elect performs the 
duties of the President at the 
request of the President. The 
President-elect is not a voting 

member unless called upon to do so 
in the President’s place and then 

only if the vote will a�ect the result.
The Board will elect an Active 

lawyer member of the WSBA to 
serve as President-elect at the

May 2021 Board meeting.             

This is a unique opportunity to
share the perspectives of young 

lawyer members of the WSBA on 
the Board of Governors. Because of 

this, all applicants will be 
interviewed by the Washington 

Young Lawyers Committee 
(WYLC). The WYLC will select at 

least three applicants to be placed 
on the ballot. The election will be 

June 1 – June 15.   

*WSBA members qualify for this position
if they are age 36 by 12/31/21, or if they

are within the fifth year of their admission
to practice in any state by 12/31/21.    

*Active lawyer members of the WSBA 
whose primary place of business is in 

Eastern Washington are eligible to apply 
to serve as president-elect.

SAVE THE DATE
 The next regular meeting is  
April 16-17 (pending health 

directives regarding COVID-19).

700 bills of potential interest to sections. 
Of those, sections have requested that we 
track 480 for possible action. 

OTHER BUSINESS 

The Board also:
• Voted to maintain the active Limit-

ed License Legal Technician (LLLT) 
license fee at $229 next year. In No-
vember, the Board voted to increase 
the fee by $11, which the Washing-
ton Supreme Court disapproved. 

• Approved an amendment to WSBA 
bylaws to provide an application/
investigation fee waiver for Lim-
ited Practice Officers and LLLTs 
who return to active status from 
inactive status after 90 days or less. 
The amendment will now go before 
the Washington Supreme Court for 
review. 

• Approved a request from the 
WSBA Pro Bono and Public Service 
Committee to submit a comment to 
the Washington Supreme Court in 
support of an amendment to APR 11 
(to devote at least one of six MCLE 
credits per reporting period to 
the topic of “equity, inclusion, and 
the mitigation of bias in the legal 
profession”). Note: Public comments 
about this proposed rule amendment 
are due April 30. For more infor-
mation, visit www.courts.wa.gov/
court_rules/.

• Heard the annual report from the 
Client Protection Fund. The fund 
balance at the beginning of 2020 was 
$3,816,143. The fund paid 33 appli-
cants last year, for a total combined 
payout of $586,266.

• Reported back about equity, diver-
sity, and inclusion efforts, including 
appointing a liaison, Alec Stephens, 
to the Washington Race, Equity, and 
Justice Initiative and connecting 
with minority bars. 

http://www.courts.wa.gov/court_rules/
http://www.courts.wa.gov/court_rules/
http://www.wsba.org/elections
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Run for WSBA 
President-Elect
Applications are due April 20. 
Candidates must have their 
primary place of business in 
Eastern Washington. Candidates 
will be interviewed and selected 
by a vote of the full Board of 
Governors at the May Board 
meeting. Email your application 
form, letter of interest, and 
résumé to barleaders@wsba.org. 
More information available at 
www.wsba.org/elections.

WSBA Board  
Feedback
Send your feedback to 
the newly created email 
address: boardfeedback@wsba.
org. Please note that all WSBA 
emails are subject to public 
records requests.

Comment on  
MCLE Proposal
The Washington Supreme 
Court is seeking comments 
on a proposed change to 
Admission and Practice Rule 
(APR) 11 that would require 
legal professionals to devote 
at least one of six mandated 
ethics credits, per reporting 
cycle, to the topic of “equity, 

inclusion, and the mitigation of 
bias in the legal profession and 
practice of law.” The proposal 
was suggested by the MCLE 
Board with support from the 
WSBA Board of Governors. 
The MCLE Board appreciates 
all the input provided thus far 
and encourages everyone—even 
those who have previously 
commented—to provide their 
comments to the court at this 
time. The deadline for comments 
is April 30. Comments are to be 
submitted to the clerk of the 
Supreme Court at supreme@
courts.wa.gov, or mailed to 
P.O. Box 40929, Olympia, 
Washington 98504-0929. (Note: 
emailed comments must be 
less than 1,500 words.) Learn 
more at www.courts.wa.gov/
court_rules.

Receive Notice  
of Upcoming  
Board Meetings
Join the new Board meeting 
notice subscription list to 
receive WSBA Board of 
Governors meeting notices 
straight to your inbox! To join, 
email barleaders@wsba.org or 
complete the form on www.
wsba.org/about-wsba/who-we-
are/board-of-governors.

V O L U N T E E R
Leaders Wanted

The annual WSBA volunteer 
application and selection cycle 
opened March 15. The WSBA 
and the legal community greatly 
benefit from the incredible 
dedication, skill, and knowledge 
of our 1,000 (and counting) 
volunteers. More information 
here: www.wsba.org/connect-
serve/volunteer-opportunities.

Volunteer with  
the Lawyer  
Discipline System
Learn more about volunteering 
as an adjunct disciplinary 
counsel (ADC). ADCs assist 
as needed in carrying out the 
functions of the lawyer discipline 
system pursuant to Rule 2.9 of 
the Rules for Enforcement of 
Lawyer Conduct. An ADC must 
have been an active lawyer 
or judicial member of the 
WSBA for at least seven years 
at the time of appointment. 
Appointment is for a five-year 
term. Visit www.wsba.org/adc-
panel or contact theaj@wsba.
org to learn more.

Custodians Needed
The WSBA is seeking interested 
lawyers as potential volunteer 
custodians of files and records 
to protect clients’ interests. 
Visit www.wsba.org/connect-
serve/volunteer-opportunities/
act-as-custodian, or contact 
Sandra Schilling: sandras@
wsba.org, 206-239-2118, 800-
945-9722, ext. 2118; or Darlene 
Neumann: darlenen@wsba.org, 
206-733-5923, 800-945-9722, 
ext. 5923.

Volunteers Needed As 
Attorney Advocates
Unique opportunity to assist 
families or individuals in crisis by 

W S B A  N E W S
2021 License 

Renewal Notice
If any portion of your license 
fee, Client Protection Fund 
assessment, or late fee 
remains unpaid, or if required 
certifications have not been filed 
by 5 p.m. PDT on May 4, 2021, 
the Washington Supreme Court 
will enter an order suspending 
your license to practice law 
(Admission and Practice Rule 17).

WSBA Deskbooks  
Now Available  
Through LexisNexis®
The WSBA and LexisNexis® 
Legal & Professional have 
entered into a joint publishing 
agreement under which 
LexisNexis will handle the sale 
and distribution of deskbooks 
in print and will also offer 
deskbooks for the first time 
in eBook format. The WSBA’s 
staff will continue to recruit and 
work with leading Washington 
practitioners to develop and 
update its library of deskbooks, 
which have been recognized 
as authoritative sources on 
Washington law and practice 
and have been cited in over 
250 Washington appellate 
court opinions. You can now 
find WSBA deskbooks on the 
LexisNexis store at https://
store.lexisnexis.com/site/wsba. 
Questions? Call 800-533-1637.

Run for Governor  
At-Large
Applications are due April 20 for 
the governor at-large position 
representing young lawyers. 
The election for the at-large 
position will begin June 1. All 
materials should be emailed 
to barleaders@wsba.org. More 
information is available at  
www.wsba.org/elections.

Save on CLEs
From April 27 through May 11, more than 
500 on-demand CLEs are 50 percent off! 
Visit www.wsbacle.org.

T H E  B A R  B U Z Z

Need to Know
N E W S  &  I N F O R M AT I O N  O F  I N T E R E S T  T O  W S B A  M E M B E R S

C O N T I N U E D  >
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serving as a volunteer  
attorney advocate on the  
first-ever national advocacy 
hotline. Work from home or 
office at times you choose 
with hotline calls routed 
there. Resolution is typically 
achieved in under an hour. 
The nonprofit Help Now! 
Advocacy has assisted at no 
fee over 8,700 clients, mostly 
in Oregon, over the past 17 
years. The organization is 
expanding its unique services 
to a national scope through 
the hotline. Contact LMKahn@
HelpNowAdvocacy.org for more 
information.

R E S O U R C E S
Practice  

Guides Available
Access two practice guides—
”The Law Firm Guide to 
Document Retention” and “The 
Law Firm Guide to Disaster 
Planning and Recovery”—as well 
as other law firm guides and 
templates at www.wsba.org/
guides.

Information  
for Job Seekers  
and Employers
Visit the WSBA Career Center 
to view or post job openings 
at https://jobs.wsba.org.  
The special discounted rate  
for nonprofit, government,  
and small-firm employers,  
to prevent pricing from 
becoming a barrier as the 
legal community continues 
to navigate the effects of the 
COVID-19 crisis, has been 
extended through June 30. 
Contact Michael Reynolds 
at 612-968-3431 or michael.
reynolds@communitybrands.
com for more information.

HAVE SOMETHING  
NEWSWORTHY TO SHARE?
Email wabarnews@wsba.org  
if you have an item you would 
like to place in Need to Know.

C O N T I N U E D  >

mailto:LMKahn@HelpNowAdvocacy.org
mailto:LMKahn@HelpNowAdvocacy.org
http://www.wsba.org/guides
http://www.wsba.org/guides
https://jobs.wsba.org/
mailto:michael.reynolds@communitybrands.com
mailto:michael.reynolds@communitybrands.com
mailto:michael.reynolds@communitybrands.com
mailto:wabarnews@wsba.org
http://plumseattle.com
mailto:info@plumseattle.com
http://paulsoncoletti.com


Washington State Bar News  |  APR/MAY 202152

WSBA COVID-19 Resource Webpage
All WSBA resources, including member 
support, law firm management, free CLEs and 
webinars, information about Washington courts, 
opportunities to help, and resources for the public 
can be found here: www.wsba.org/COVID-19.

Court Emergency Operations & Closures
The Washington Supreme Court has published 
a COVID-19 response page, which is a compilation 
of its emergency orders and court modifications: 
www.courts.wa.gov/newsinfo/index.cfm?fa= 
newsinfo.COVID19.

Law Office Reopening Guide
The WSBA Coronavirus Response Task Force 
compiled recommendations for how to safely 
reopen a law office in Washington. Find the guide 
“Reopening Safely: A Guide for Washington State 
Law Offices,” at www.wsba.org/docs/reopen.

COVID-19  
NEWS TO 
KNOW

Need to Know
C O N T I N U E D  >

Career Consultation
Get help with your résumé, 
networking tips, and more—
www.wsba.org/for-legal-
professionals/member-support/
wellness/consultation—or 
email wellness@wsba.org.

Free Consultations and 
Practice-Management 
Assistance
The WSBA offers free  
resources and education  
on practice management  
issues. For more information, 
visit www.wsba.org/pma.  
You can also schedule a free 
phone consultation with a 
WSBA practice-management 
advisor. Visit www.wsba.org/
consult to get started.

Lending Library
Due to the COVID-19-related 
closure of the WSBA office, the 
WSBA Lending Library is closed. 
Visit www.wsba.org/library for 
more information.

Free Legal  
Research Tools
The WSBA offers resources and 
member benefits to help you 
with your research. Visit www.
wsba.org/legalresearch to learn 
more and to access Casemaker 
and Fastcase for free.

E T H I C S
Ethics Line

Members facing ethical 
dilemmas can talk with WSBA 
professional responsibility 
counsel for informal guidance. 
Learn more at www.wsba.org/
for-legal-professionals/ethics/
ethics-line or call the Ethics Line 
at 206-727-8284.

WSBA Advisory 
Opinions
Available WSBA advisory 
opinions are available online 
at www.wsba.org/for-
legal-professionals/ethics/
about-advisory-opinions. For 
assistance, call the Ethics Line at 
206-727-8284.

W S B A  M E M B E R  W E L L N E S S
WSBA Connects

WSBA Connects provides all 
WSBA members with free 
counseling on topics including 
work stress, career challenges, 
addiction, and anxiety. 
Visit www.wsba.org/for-legal-
professionals/member-support/
wellness/wsba-connects or call 
800-765-0770.

Judges Need Help Too
The Judicial Assistance and 
Services Program (JASP) 
provides confidential support 
for judges, or those who are 
concerned about a judge. 
Contact Susanna Kanther,  
Psy.D., at 415-572-3803.  
Visit www.wsba.org/for-legal-
professionals/member-support/
wellness/judicial-assistance-
service-program.

The ‘Unbar’ Alcoholics 
Anonymous Group
The Unbar is an “open” AA 
group for attorneys that has 
been meeting weekly for over 
25 years. Due to COVID-19, 
the group is holding virtual 
meetings via Zoom; contact 
them at unbarwa@gmail.com. 
You can also find more details 
at www.wsba.org/for-legal-
professionals/member-support/
wellness/addiction-resources.

W S B A  C O M M U N I T Y 
N E T W O R K I N G

Sign Up for  
Low Bono
The Moderate Means 
Program connects moderate-
income clients with family, 
housing, consumer law, and 
unemployment cases to legal 
professionals who offer reduced 
fees. Find out more here:  
www.wsba.org/connect-serve/
volunteer-opportunities/mmp.

New Lawyers  
List Serve
This list serve is a discussion 
platform for new lawyers 
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of the WSBA. To join, 
email newmembers@wsba.org.

ALPS Attorney  
Match
Attorney Match is a free  
online networking tool made 
available through the WSBA-
endorsed professional liability 
partner, ALPS. Learn more at  
www.wsba.org/connect-serve/
mentorship/find-your-mentor, 
or email mentorlink@wsba.org.

Q U I C K  R E F E R E N C E
April 2021 Usury

The usury rate for April 2021 is 
12.00%. The auction yield of the 
March 1, 2021, auction of the six-
month Treasury Bill was 0.061%. 
The interest rate required by 
RCW 4.56.110(3)(a) and 4.56.115 
for April 2021 is 2.061%. The 
interest rate required by RCW 
4.56.110(3)(b) and 4.56.111 for 
April 2021 is 5.25%. 

http://www.wsba.org/COVID-19
https://www.courts.wa.gov/newsinfo/index.cfm?fa=%20newsinfo.COVID19
https://www.courts.wa.gov/newsinfo/index.cfm?fa=%20newsinfo.COVID19
http://www.wsba.org/docs/reopen
http://www.wsba.org/for-legal-professionals/member-support/wellness/consultation
http://www.wsba.org/for-legal-professionals/member-support/wellness/consultation
http://www.wsba.org/for-legal-professionals/member-support/wellness/consultation
mailto:wellness@wsba.org
http://www.wsba.org/pma
http://www.wsba.org/consult
http://www.wsba.org/consult
http://www.wsba.org/library
http://www.wsba.org/legalresearch
http://www.wsba.org/legalresearch
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http://www.wsba.org/for-legal-professionals/member-support/wellness/judicial-assistance-service-program
http://www.wsba.org/for-legal-professionals/member-support/wellness/judicial-assistance-service-program
http://www.wsba.org/for-legal-professionals/member-support/wellness/judicial-assistance-service-program
mailto:unbarseattle@gmail.com
http://www.wsba.org/for-legal-professionals/member-support/wellness/addiction-resources
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THANK YOU
$5,000+
Microsoft Corporation
Stritmatter Kessler Koehler Moore Law Firm

$2,500 – $4,999
Smith & Lowney PLLC
Fenwick & West LLP
Schroeter Goldmark & Bender

$1,000 – $2,499
Gillaspy & Rhode PLLC
Lee Smart
Pfau Cochran Vertetis Amala PLLC
Stokes Lawrence

$500 – $999
Barnard Iglitzin & Lavitt LLP
Betts, Patterson & Mines
Christensen O’Connor Johnson Kindness PLLC
FarPoint Venture Law
Floyd, Pflueger & Ringer
Oseran Hahn P.S.
Seattle Divorce Services

$200 – $499
Amicus Law Group P.C.
Barron Smith Daugert PLLC
The Boeing Company
CenterPoint Aviation Law PLLC
Children Count Foundation
Emery Reddy
Feltman Ewing
Frey Buck PS
Helsell Fetterman
Hillier, Scheibmeir, Kelly, and Satterfield, P.S.
Ogden Murphy Wallace Attorneys
Wright, Finlay & Zak, LLP

To join these generous donors, 
visit wsba.org/foundation

This list reflects gifts received from January-December 2020.

to these Firms 
and Organizations 

Their generous contributions provide 
crucial funding for the Washington 

State Bar Association’s public service 
programs, such as the Powerful 

Communities Project.

BRIDGING THE GAP TO 
FREE LEGAL AID
With its Powerful Communities Project grant, 
Chelan-Douglas County Volunteer Attorney 
Services pivoted their outreach efforts and 
connected with a regional back to 
school, food bank and resource 
event to spread the word about 
free civil legal services. Their 
bilingual Outreach Coordinator 
spoke to over 300 families, 
nearly 75% of which were 
Spanish speaking. Many 
attendees (some of 
whom currently needed 
assistance) were not 
previously aware of the free 
civil legal help available  
in their community.

Megan Kappler, 
Chelan-Douglas County VAS Board member

http://wsba.org/foundation
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LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. 
Other products or services are trademarks or registered trademarks of their 
respective companies. © 2021 LexisNexis. OFF04823-0 0321

WSBA Deskbooks are now
available at the LexisNexis® Store:

ORDER at lexisnexis.com/wsba
Or CALL 800.533.1637

The Washington State Bar Association and LexisNexis® announce a
new publishing relationship to deliver WSBA Deskbooks.

WSBA Deskbooks are recognized as authoritati ve sources on Washington law, and have 
been cited by Washington appellate courts in over 250 opinions. Writt en and edited by 
Washington lawyers for Washington lawyers; they are replete with practi ce ti ps, forms, 
and checklists, and are designed for both experienced and newer practi ti oners.  

http://lexisnexis.com/wsba
http://www.pdxcpas.com
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MORE ONLINE
Access further details of the notices by  
clicking the links in the online version:  
www.wsba.org/news-events/wabarnews. 

Suspended 

Roberto Diaz-Luong (WSBA No. 38477, 
admitted 2006) of Tacoma, was suspend-
ed for two years, effective 3/02/2021, by 
order of the Washington Supreme Court. 
Diaz-Luong’s conduct violated the fol-
lowing Rules of Professional Conduct: 1.16 
(Declining or Terminating Representation), 
3.3 (Candor Toward the Tribunal), 3.4 (Fair-
ness to Opposing Party and Counsel), 8.4(c) 
(Dishonesty, Fraud, Deceit or Misrepresen-
tation), 8.4(d) (Prejudicial to the Adminis-
tration of Justice). 

In relation to his employment, subse-
quent separation from, and litigation with a 
law firm, Diaz-Luong stipulated to suspen-
sion for: 1) failing to promptly return client 
files and information after being asked to do 
so by the clients; 2) making false statements 
to the trial court in his filed declaration, and 
in offering evidence he knew to be false; 3) 
destroying, falsifying, and concealing mate-
rial having potential evidentiary value; and 
4) knowingly disobeying the trial court’s 
preliminary injunction order and/or the 
court’s contempt orders.

Scott G. Busby and M Craig Bray acted 
as disciplinary counsel. Todd Maybrown 
represented Respondent.  Douglas Warren 
Vanscoy was the hearing officer. Andreki-
ta Silva was the settlement hearing officer. 
The online version of Washington State Bar 
News contains links to the following docu-

ments: Order Approving Stipulation to Two 
Year Suspension; Stipulation to Suspension 
and Probation; and Washington Supreme 
Court Order.

Reprimanded

Howard Joseph Marcus (WSBA No. 
12529, admitted 1982) of Edmonds, was 
reprimanded, effective 2/04/2021, by or-
der of the hearing officer. Marcus’ conduct 
violated the following Rules of Profession-
al Conduct: 1.15A (Safeguarding Property), 
8.4(d) (Prejudicial to the Administration of 
Justice). 

In relation to his law practice focused on 
representation of landlords in eviction mat-
ters, Marcus stipulated to a reprimand for: 
1) failing to promptly comply with a court 
order to return money to the registry of the 
court; 2) failing to reconcile trust account 
records; and 3) failing to promptly pay or 
deliver funds to clients.

Jonathan Burke acted as disciplinary 
counsel. Anne I. Seidel represented Respon-
dent. Anne Elizabeth Tweedy was the hear-
ing officer. Anthony Angelo Russo was the 
settlement hearing officer. The online ver-
sion of Washington State Bar News contains 
links to the following documents: Order 
Approving Stipulation to Reprimand; Stip-
ulation to Reprimand; and Notice of Repri-
mand. 

Notices
D I S C I P L I N E  &  O T H E R  R E G U L AT O R Y  N O T I C E S

THESE NOTICES OF THE IMPOSITION OF DISCIPLINARY SANCTIONS AND ACTIONS 
are published pursuant to Rule 3.5(c) of the Washington Supreme Court Rules for 
Enforcement of Lawyer Conduct. Active links to directory listings, RPC definitions, 
and documents related to the disciplinary matter can be found by viewing the online 
version of the Washington State Bar News at www.wsba.org/news-events/wabarnews 
or by looking up the respondent in the legal directory on the WSBA website  
(www.wsba.org) and then scrolling down to “Discipline History.” 

As some WSBA members share the same or similar names, please read all 
disciplinary notices carefully for names, cities, and bar numbers.

Notice of Hearing 
on Petition for 
Reinstatement  
of Dean Dinh Nguyen 

A petition for reinstatement after 
disbarment has been filed by Dean 
Dinh Nguyen (WSBA No. 30148), 
who was admitted in 2000 and 
disbarred in 2012. The April 9, 
2021 hearing on Nguyen’s petition 
before the Character and Fitness 
Board has been rescheduled to 
take place on June 4, 2021. Any-
one wishing to do so may file with 
the Character and Fitness Board 
a written statement for or against 
reinstatement, setting forth 
factual matters showing that the 
petition does or does not meet the 
requirements of Washington State 
Supreme Court Admission and 
Practice Rule (APR) 25.5(a). Ex-
cept by the Character and Fitness 
Board’s leave, no person other 
than the petitioner or petitioner’s 
counsel shall be heard orally by 
the Board.

Communications to the Char-
acter and Fitness Board should be 
sent to Renata Garcia, Counsel to 
the Character and Fitness Board, 
Washington State Bar Association, 
1325 Fourth Ave., Ste. 600, Seattle, 
WA 98101-2539, or to renatag@
wsba.org. This notice is published 
pursuant to APR 25.4(a).

https://www.mywsba.org/PersonifyEbusiness/LegalDirectory/LegalProfile.aspx?Usr_ID=000000038477
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_01_16_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_01_16_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_03_03_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_03_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_03_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/091.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/091.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/092.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/092.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/096.pdf
https://mywsba.org/webfiles/cusdocs/000000038477-0/096.pdf
https://www.mywsba.org/PersonifyEbusiness/LegalDirectory/LegalProfile.aspx?Usr_ID=000000012529
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_01_15A_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://www.courts.wa.gov/court_rules/pdf/RPC/GA_RPC_08_04_00.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/044.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/044.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/045.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/045.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/046.pdf
https://mywsba.org/webfiles/cusdocs/000000012529-0/046.pdf
http://www.wsba.org/news-events/wabarnews
mailto:renatag@wsba.org
mailto:renatag@wsba.org
http://www.wsba.org/news-events/wabarnews
http://www.wsba.org
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Announcements

FLOYD, PFLUEGER & 
RINGER, P.S.

is pleased to announce that

DANIELLE P. SMITH
has joined the firm as an associate.

Floyd, Pflueger & Ringer’s diverse litigation team 
emphasizes defense of complex civil litigation 
matters, including professional liability, voting 
rights litigation and redistricting consultation, 

construction claims (defect and injury), nursing 
home liability, fire and catastrophic events response, 

employment law, tribal law and transportation.

200 W. Thomas Street, Suite 500 
Seattle, WA  98119-4296

Tel: 206-441-4455 
Facsimile: 206-441-8484 

www.floyd-ringer.com

FRANK FREED SUBIT & 
THOMAS LLP

is pleased to announce that

Ellicott Dandy
has joined the firm as an associate.

Ellicott's practice will focus on representing 
employees in class actions, individual matters, and 

labor union representation.

FRANK FREED SUBIT & THOMAS LLP
705 Second Avenue, Suite 1200 

Seattle, WA  98104 

Tel: 206-682-6711 
www.frankfreed.com

Working for Justice in the Workplace Since 1981

PISKEL YAHNE 
KOVARIK, PLLC

is pleased to announce

Benjamin J. McDonnell
has been promoted to Principal.

Ben is a dedicated, strategic, and aggressive litigator 
who is recognized not only by PYK but also by the 

legal community that continually distinguishes him as 
a Super Lawyers Rising Star.  Ben focuses his practice 

on commercial litigation including construction 
litigation arising from public and private construction 

projects, creditor/debtor law including bankruptcy 
litigation, and real estate and employment disputes. 

He is licensed in Washington and Oregon.

PISKEL YAHNE KOVARIK, PLLC
522 W. Riverside Ave., Ste. 700

Spokane, WA 99201

Tel: (509) 321-5930 • Fax: (509) 321-5935
www.pyklawyers.com

FRANK FREED SUBIT & 
THOMAS LLP

is pleased to announce that

Munia F. Jabbar
has joined the firm as an associate.

Ellicott's practice will focus on representing 
employees in class actions, individual matters, and 

labor union representation.

FRANK FREED SUBIT & THOMAS LLP
705 Second Avenue, Suite 1200 

Seattle, WA  98104 

Tel: 206-682-6711 
www.frankfreed.com

Working for Justice in the Workplace Since 1981

http://www.floyd-ringer.com
http://www.frankfreed.com
http://www.pyklawyers.com
http://www.frankfreed.com
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VANDEBERG JOHNSON 
& GANDARA, LLP

is pleased to announce that

ERICA A. DOCTOR
DAELYN JULIUS

and

HEIDI M. MAYNARD
have become Shareholders in the firm

and welcomes

NICHOLAS M. ILLARIO
as an Associate.

Vandeberg Johnson & Gandara, LLP
1201 Pacific Ave, Suite 1900

Tacoma, WA 98402

Tel: 253-383-3791 / Fax: 253-383-6377
www.vjglaw.com

Schwabe, Williamson  
& Wyatt

is pleased to share that

Sarah Lawson
has been elected to the Board of Directors for 

the National Native American Bar Association.

Sarah works with tribal governments and tribal 
entities to achieve self-governance and economic 

development goals while protecting tribal resources 
and sovereignty. Her work is particularly focused on 
tribal tax and real estate matters, and she is widely 

regarded as an authority on issues involving  
Indian trust land.

Schwabe, Williamson & Wyatt P.C.
1420 Fifth Ave. Suite 3400

Seattle, WA 98101

www.schwabe.com

The WSBA invites you to lunch and learn while 
earning 1.5 CLE credits. And the tab is on us! The 

WSBA hosts a 90-minute, live webcast CLE at noon 
on the last Tuesday of each month.

Bloggers Wanted!
Write for the WSBA’s award-winning blog — 

NWSidebar [ nwsidebar.wsba.org].  
Connect with the legal community! 

For more information, contact blog@wsba.org.

For more information and to register,  
please visit www.wsbacle.org.

http://www.vjglaw.com
http://www.schwabe.com
http://nwsidebar.wsba.org
mailto:blog@wsba.org
http://www.wsbacle.org
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Professionals

BUSINESS 
IMMIGRATION

I-9 
COMPLIANCE

SOCIAL 
SECURITY 

NO-MATCH 
LETTERS 

Most companies in WA now have 
business connections abroad or 

foreign-born employees. We work 
with business and employment 
lawyers regarding immigration 

needs, and advise employers on I-9 
compliance and social security no-

match letters. Our lead immigration 
attorney earned a master’s 

degree in international business, 
which together with 27 years of 

immigration experience makes her 
particularly well-qualified to guide 

you and your clients.

Davidson Kilpatric & 
Krislock, PLLC 

Barbara A Marcouiller  

520 Kirkland Way Suite 400
PO Box 817

Kirkland, WA 98083

425.822.2228 | Office 
barbara@kirklandlaw.com

(Immigration content) 

www.marcouillerlaw.com

COMPUTER 
FORENSIC

• Analysis

• Incident Response

• Investigations

• Testimony

Dr. Gordon Mitchell
The eSleuth

Ph.D. UW Electrical Engineering 
CPP, CISSP, SANS GSEC & GCIH 

fellow of ISSA and SPIE

legal.enquiries20@eSleuth.com

888-375-3884 • Future Focus, Inc 
WA PI 548

https://eSleuth.com

LAW FIRM
BREAK-UPS

PARTNER
DEPARTURES

& EXPULSIONS
Discreet consultation and litigation of 

partner withdrawals or expulsions.

Smyth & Mason, PLLC
have years of experience successfully 

representing departing partners, 
expelled partners, and law firms. 
Operating agreements, divisions  
 of profits, receivables, case files   

and clients; redistribution of  
debt and costs.

Don’t go it alone.

Smyth & Mason, PLLC
1325 Fourth Avenue, Suite 940 

Seattle, WA 98101

Tel: 206-621-7100 
Fax: 206-682-3203

www.smythlaw.com

TRADEMARK 
COPYRIGHT 

& PATENT 
SEARCHES 

Experienced Washington office for 
attorneys worldwide

FEDERAL SERVICES  
& RESEARCH

Attorney-directed projects at all 
federal agencies in Washington, 

D.C., including USDA, TTB, EPA, 
Customs, FDA, INS, FCC, ICC, 
SEC, USPTO, and many others. 

Face-to-face meetings with Gov’t 
officials, Freedom of Information 
Act requests, copyright deposits, 

document legalization at State Dept. 
and embassies, complete trademark 

copyright patent and TTAB files. 

COMPREHENSIVE

U.S. Federal, State, Common Law,  
and Design searches.

INTERNATIONAL  
SEARCHING EXPERTS

Our professionals average over   
25 years experience each.

FAST

Normal 2-day turnaround with 24- 
hour and 4-hour service available.

GOVERNMENT 
LIAISON 

SERVICES, INC.
200 N. Glebe Rd., Ste. 321 

Arlington, VA 22203

Tel: 703-524-8200  
Fax: 703-525-8451  

Toll Free: 1-800-642-6564

Minutes from USPTO and  
Washington, D.C.

info@governmentliaison.com 
www.governmentliaison.com

mailto:barbara@kirklandlaw.com
http://www.marcouillerlaw.com
mailto:legal.enquiries20@eSleuth.com
https://eSleuth.com
http://www.smythlaw.com
mailto:info@governmentliaison.com
http://www.governmentliaison.com
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DUNLAP 
MEDIATION 

SERVICES 
Debbie Dunlap is located in 

downtown Seattle and Moses Lake 
for availability to successfully 
mediate cases in Western and 

Eastern Washington locations at  
her office or offices of counsel for 

the parties. 

Debbie has mediation training 
and experience. She has litigated 
insurance defense and plaintiff’s 

personal injury cases for over 
30 years in most counties in 

Washington, focused on minor to 
major catastrophic injuries and 
wrongful death, as well as brain 

and psychological injuries, sexual 
torts, abuse and harassment, and 

insurance bad faith, consumer 
protection, and subrogation. Debbie 

is also experienced in: landowner 
disputes such as boundary line, 
adverse possession, tree cutting, 
waste and nuisance; and product 

and school district liability. 

Providing economical and fair 
mediations. Videoconferencing 

mediation available during COVID 
and its restrictions.

Contact Debbie at: 
debbie@dunlapms.com  

Or visit: www.dunlapms.com

3131 Western Avenue, Suite 410 
Seattle, WA 98121

Phone 425-765-0078 
or Fax 425-642-8700

INVESTOR 
CLAIMS

Former NASD Series 7, 66 and life/
annuity insurance licensed broker/

investment advisor. Available for 
consultation and referrals in claims 

involving broker/dealer error, 
fraud, and investment suitability.

Courtland Shafer
Llewellyn & Shafer, PLLC

4847 California Ave. SW, Ste. 100 
Seattle, WA 98116

Tel: 206-923-2889
courtland@llllaw.net

IRS TAX RESOLUTION
Helping People Across Washington State

Jennifer A. Gellner, LL.M. of Gellner Law Group, 
with offices in Kent and Spokane, has been 

helping individuals and businesses with IRS 
tax audits, penalties, and collection for over 20 
years, including winning a Ninth Circuit Court 
of Appeals case against the IRS and obtaining 

attorney fees. If you or your clients have an issue 
with the IRS and want questions answered, 

consultations can be scheduled quickly by calling 
425-235-5535 and 509-252-5009.

LAWYER 
DISCIPLINE AND 

LEGAL ETHICS
Former Chief Disciplinary Counsel

Bar grievances, disciplinary 
proceedings and legal ethics issues.

Anne Seidel
1817 Queen Anne Ave. N., Ste. 311 

Seattle, WA 98109 
Tel: 206-284-2282

anne@anneseidel.com 
www.anneseidel.com

FORENSIC 
ACCOUNTING

Robert Loe, CFE, CPA

• Certified fraud examiner

• Forensic accounting

• Litigation support

• Expert witness testimony

• Experienced peer reviewer

• Former investigator for state 
board of accountancy

• Licensed in WA, AK, & DC 

221 First Avenue West, Suite 400
Seattle, WA 98119

Tel: 206-292-1747 

www.loecpa.com 
robert@loecpa.com

FREEDOM  
OF SPEECH

(See, e.g.,):  

Yates v. Fithian,   
2010 WL 3788272   
(W.D. Wash. 2010)

City of Seattle v. Menotti,  
409 F.3d 1113 (9th Cir. 2005)

State v. Letourneau,   
100 Wn. App. 424 (2000)

Fordyce v. Seattle,   
55 F.3d 436 (9th Cir. 1995)

LIMIT v. Maleng,    
874 F. Supp. 1138 (W.D. Wash. 1994)

James E. Lobsenz
701 Fifth Avenue, Suite 3600  

Seattle, WA 98104 

206-622-8020

lobsenz@carneylaw.com
www.carneylaw.com

mailto:debbie@dunlapms.com
http://www.dunlapms.com
mailto:courtland@llllaw.net
mailto:anne@anneseidel.com
http://www.anneseidel.com
http://www.loecpa.com
mailto:robert@loecpa.com
mailto:lobsenz@carneylaw.com
http://www.carneylaw.com
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Have a Legal  
Service to Offer?
Let the legal community know  

in the Professionals section of the  
Washington State Bar News!

PLACING AN AD IS EASY 

Contact Ronnie Jacko  
at LLM Publications:

503-445-2234
ronnie@llmpubs.com 

JOHN A. 
HOGLUND 

MEDIATION 
SERVICES
206-551-7474

Personal Injury  
and Professional  

Negligence Claims 
 

Over 40 years of  
successful cases  

and many positive  
mediation results 

hoglundmediationservices.com
hoglundmediation@gmail.com

CIVIL APPEALS 
Successful results in 

personal injury, insurance,  
family law, commercial,  

and more.

Jason W. Anderson
Tel: 206-622-8020

anderson@carneylaw.com

SELF-DIRECTED IRA 
Warren L. Baker

Legal and tax consulting for   
non-traditional retirement account 

investors.  Avoid IRS scrutiny, 
prohibited transactions, UBTI,  

and other problems.

Tel: 206-753-0305
warren@fairviewlawgroup.com

HOLMES &  
COMPANY, PC
Fraud and Forensic Accounting

Economic Damages 

Business Valuation 

Commercial Litigation 

Accounting and Tax Malpractice  

White Collar Financial Crime 

Expert Testimony

Plaintiff and Defense 

Full Service Public Accounting

William N. Holmes 
CPA, ABV, CVA, CFE

7128 SW Gonzaga Street, Suite 100 
Portland, OR 97223

Tel: 503-270-5400 
Fax: 503-270-5401

wnholmes@pdxcpas.com  
www.pdxcpas.com

GET PUBLISHED!

See your name in lights 

(well, in ink, anyway) in 

the Washington State Bar 

News! If you have an article 

of interest to Washington 

lawyers or have been 

meaning to write one, see 

page 7 for article submission 

guidelines. Bar News 

relies almost entirely on 

the generous contribution 

of articles from WSBA 

members.

Questions? Contact 
wabarnews@wsba.org.

We Are  
Looking for 
a Few Good 

Writers

mailto:ronnie@llmpubs.com
http://hoglundmediationservices.com
mailto:hoglundmediation@gmail.com
mailto:anderson@carneylaw.com
mailto:warren@fairviewlawgroup.com
mailto:wnholmes@pdxcpas.com
http://www.pdxcpas.com
mailto:wabarnews@wsba.org
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POSITIONS AVAILABLE ADS ARE ONLINE
Job seekers and job posters, positions available ads can be found 
online at the WSBA Career Center. To view these ads or to place a 
position available ad, go to https://jobs.wsba.org.

TO PLACE A PRINT CLASSIFIED AD
RATES, DEADLINE, AND PAYMENT: 

WSBA members: $50/first 50 words; $1 each additional word. 

Non-members: $60/first 50 words; $1 each additional word. 

Email text to classifieds@wsba.org by the first day of each 
month for the following issue (e.g., May 1 for the June issue). 
Advance payment required. For payment information, see http://
bit.ly/WABarNews. For questions, email classifieds@wsba.org.

Seattle-area turnkey law 
firm (#1137) ready for new 
ownership. The firm has a 
longstanding relationship with a 
well-known insurance company 
in approx. 1,000 subrogation 
cases a year—generally making 
up about 80% of the yearly 
business. The other 20% of the 
business focuses on several 
law areas, including wills and 
probate, real estate law, and civil 
litigation. With approximately 
$29 million in outstanding 
judgments, the firm’s sale will 
include steady, reoccurring 
revenue for the new owner from 
these judgments plus monthly 
income of approximately $15,000 
(and growing) from monthly 
payers paying on judgments and 
claims. This turnkey practice has 
five support personnel. The sale 
will include all furniture, fixtures, 
and equipment. If you are 
interested in acquiring this stable 
and prosperous decades-old law 
firm, call us at 253-509-9224 

or send us an email at info@
privatepracticetransitions.com, 
with “Listing #1137 – Turnkey Law 
Firm in Seattle-Area Ready for 
New Ownership” in the subject 
line.

Well-established Pierce 
County PI law firm with over 
$1,100,000 in gross revenue in 
2020. With weighted projected 
seller’s discretionary earnings 
(SDE) of over $550,000 and 
weighted projected EBITDA 
of over $450,000, this is a 
tremendous opportunity for a 
solo attorney or existing firm 
to grow their business. The 
owner of the firm also owns the 
building and is willing to sell the 
real property at FMV, if desired. 
Call or email us to set up a 
viewing or to learn more about 
this practice. Email “Listing 
#1133 – Well-Established Pierce 
County PI Law Firm” to info@
privatepracticetransitions.com 
or call 253-509-9224.

Established Walla Walla 
Washington immigration 
law firm with consistent 
YOY growth and 2020 gross 
revenue over $430,000. This 
successful firm has a great 
reputation in its community, 
approximately 450-500 active 
client files, is completely 
turnkey and ready for new 
ownership. Email “Established 
Walla Walla Washington 
Immigration Law Firm” to info@
privatepracticetransitions.com 
or call 253-509-9224.

Extremely profitable Seattle 
immigration law practice that 
has average gross revenue 
of over $1,650,000 the last 
three years (2018-2020). This 
successful firm has substantial 
advance fees in trust. The 
practice employs one attorney 
in addition to the partners, 
six paralegals, and three 
administrative staff. If you are 

FOR SALE

Top-notch, successful law firm 
in Gig Harbor, Washington 
(1140) poised for growth and 
ready for new ownership. For 
more than 12 years, the practice 
has focused on personal injury, 
motor vehicle accidents, estate 
planning/probate, business law, 
and real estate & construction. 
This four-person turnkey firm is 
well known for its accessibility 
and responsiveness, resulting 
in solid word-of-mouth referral 
growth.  With highly attractive 
gross revenue average of 
approx. $746,000 (2018-2020), 
the firm is established and 
ready for new ownership. This 
opportunity includes option to 
acquire office building, if desired. 
Call Private Practice Transitions 
at 253-509-9224; or email 
info@privatepracticetransitions.
com, with “1140 / Top-Notch, 
Successful Law Firm in Gig 
Harbor” in subject line.

Classifieds
interested in exploring this 
opportunity, would like the 
freedom to be your own boss, 
and/or increase your current 
book of business substantially, 
then this is perfect for you. 
Call or email us to set up 
a viewing or to learn more 
about this practice. Email 
“Profitable Seattle Immigration 
Law Practice” to info@
privatepracticetransitions.com 
or call 253-509-9224.

King County practice 
specializing in cannabis 
law with a stellar reputation 
within the community. In 2019, 
the practice brought in over 
$940,000 in gross receipts. 
The practice/case breakdown 
by revenue is 85% cannabis 
business counsel and 15% 
personal injury. The practice 
is located in a modern and 
thoughtfully designed, fully 
furnished 3,000 SF office 
space that the practice leases. 
The practice employs seven 
employees: four attorneys 
including one licensed patent 
agent, two legal professionals, 
and one front desk person. If 
you are interested in exploring 
this opportunity, call or email 
us to set up a viewing or to 
learn more about this practice. 
Email “King County Practice 
Specializing in Cannabis Law” to 
info@privatepracticetransitions.
com or call 253-509-9224.

Washington medical 
malpractice law firm with 
average gross revenue of over 
$1,600,000 the last three years 
(2017-2019), and weighted 
Seller’s Discretionary Earnings 
(SDE) of over $1,200,000. This 
successful firm is completely 
turnkey and employs five 
staff, including the owner. The 
firm’s processes are very well 
documented, and the practice 
uses Google Suite allowing 
for easy remote access. If you 

http://jobs.wsba.org
mailto:classifieds@wsba.org
http://bit.ly/NWLawyerAds
http://bit.ly/NWLawyerAds
mailto:classifieds@wsba.org
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
mailto:info@privatepracticetransitions.com
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are interested in exploring this 
opportunity, would like the 
freedom to be your own boss, 
and/or increase your current 
book of business substantially, 
then this is perfect for you. Email 
info@privatepracticetransitions.
com or call 253-509-9224.

SERVICES

Considering the sale or 
purchase of a private practice? 
As the preeminent provider 
of business brokerage and 
consulting services in the 
Northwest, we work exclusively 
with owners of professional 
practices in the legal, health 
care, financial services, and tech 
industries. Need to prepare your 
practice for sale? Looking for 
a business valuation? Ready to 
sell your practice for top dollar? 
Let our team guide you through 
this life-changing transition. 
Call us at 253-509-9224 or 
visit our website to learn more 
about our services and top-
notch team waiting to help you: 
PrivatePracticeTransitions.com.

Forensic document examiner 
retired from the Eugene Police 
Department. Trained by the U.S. 
Secret Service and U.S. Postal 
Inspection Service. Court-
qualified in state and federal 
courts. Contact Jim Green at 
888-485-0832.

Attorney with extensive 
research and writing experience 
drafts briefs and motions for 
busy attorneys. Reasonable 
rates. Prompt turnaround times 
for trial and appellate briefs, 
motions for summary judgment, 
interrogatories, and LEXIS 
research. Legal experience 
includes superior court 
clerkship. Excellent references! 
Elizabeth Dash Bottman, WSBA 
#11791; ebottman@gmail.com; 
206-526-5777. 

Contract attorney for legal 
writing and analysis. Analysis 
of discovery, development of 
legal arguments, and drafting 
persuasive briefs, including 
practice areas with technical 
and scientific fact patterns such 
as product liability, medical 
malpractice, and construction. 
Contact Leslie English (J.D., 
LL.M. IP Law, M.S. Mechanical 
Engineering) at 206-552-8321 or 
Leslie@LeslieEnglishLaw.com.

Legal research and writing 
attorney. Confidential 
legal research, drafting of 
pleadings, formatting, and 
citation checking for trial- and 
appellate-level attorneys. 
Professional, fast, and easy to 
work with. Call Erin Sperger 
at 206-504-2655. Sign up for 
free case law updates at www.
LegalWellspring.com; erin@
legalwellspring.com.

Make your web copy shine! 
Freelance writer and attorney 
of 15+ years, ready to perfect 
your web content, blog posts, 
newsletters, marketing materials, 
white papers, e-books, etc. One 
hundred percent professional 
and reliable. Almost a decade 
of professional writing/
marketing experience. Dustin 
Reichard: dustin@drwrites.com 
or 206-451-4660. Please visit 
www.drwrites.com for more 
information.

Emerald City Attorney Network. 
Top contract attorneys and 
paralegals. Want increased 
revenue and free lunch? Let 
us turn your excess work into 
billable hours. Increase profit, 
satisfy waiting clients. Let us 
take you to lunch, or bring 
lunch for your office, and 
discuss how we can help: www.
emeraldcityattorneynetwork.
com; 206-388-7808; andy@
emeraldcityattorneynetwork.
com.

Gun rights restored! Your client 
lost gun rights when convicted 
of a felony or DV misdemeanor, 
but in most cases can restore 
rights after a three- or five-
year waiting period. AV-rated 
lawyer obtains superior court 
restoration orders throughout 
Washington. David M. Newman, 
The Rainier Law Group. Contact: 
425-748-5200 or newman@
rainierlaw.com.

Nationwide corporate  
filings and registered agent 
service. Headquartered in 
Washington. Online account 
to easily manage 1–1,000 of 
your clients’ needs: www.
northwestregisteredagent.
com; 509-768-2249; sales@
northwestregisteredagent.com.

SPACE AVAILABLE

One to four office suites plus 
paralegal spaces in Bellevue. 
Creekside Office Park. Quick 
access to I-405, I-90, SR 520. 
Well lit, corner offices plus 
paralegal spaces. Friendly staff 
and great tenants. Lots of free 
parking for tenants and clients. 
Conference room, waiting area, 
high-speed internet, copier/
scanner, kitchen/break room. 
Offices starting at $975. Contact 
Greg at 206-992-9957. 

Tired of working at home? Rent 
a private office in a suite with 
minimal foot traffic. Water view, 
near Pike Place Market. Possible 
rental of small associate/support 
staff office. Contact Alex Fast at 
206-728-5440.

Available for sublease from 
law firm in Class A space, two 
offices and two cubicles on the 
38th floor of Bank of America 
Plaza at 800 Fifth Ave Seattle 
98104, shared conference room 
and kitchen. $900 p/office, 
$400 p/cubicle. David 206-805-
0135.

Prime office space for rent 
in downtown Kirkland with 
views of Lake Washington. 
Includes access to kitchenette/
break room, conference rooms, 
receptionist, multiline phone, 
internet, and free parking for 
tenant/visitors. Paralegal space 
also available. Contact Dylan 
Kilpatric for details, 425-822-
2228 or Dylan@kirklandlaw.com.

Downtown Seattle, 1111 
3rd Ave., Class A space, 
receptionist, voicemail, 
conference room, copier, 
scanner, phone, gym, showers, 
bike rack, light rail and bus stop 
across the street, several offices 
available now, secretarial space 
available, share space with an 
existing immigration law firm, 
$1,275 per month, 503-294-
5060, ask for Jeri. 

VACATION RENTALS

PARIS APARTMENT — At Notre 
Dame. Elegant 2-bedroom, 
2-bathroom apartment, in the 
heart of Paris. PROVENCE 
HOUSE — In Menerbes. 
4-bedroom, 3.5-bathroom 
house. Incredible views 
503-227-3722 or 202-285-
1201; angpolin@aim.com. 
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Before law school, I was a Peace Corps 
Volunteer in Guatemala.
My greatest talent as a lawyer is that I re-
member the reasons why I became a lawyer.
My greatest accomplishment as a lawyer 
is working to enjoin the first Muslim travel 
ban.
The best advice I have for new lawyers is 
to ask questions—some things don’t make 
sense and asking why is the only way to 
figure that out.
A funny story that happened to me while 
practicing: I was interviewed on camera 
by Univision about one of my cases when 
I worked in legal aid. Unfortunately, I only 
realized when I got home that my dress was 
on backward. 
Technology has changed the practice of 
law by requiring me to know what metada-
ta means.
The most memorable trip I ever took 
was to Montrose, Colorado, where I lived 
in a tent for the summer and worked on an 
organic farm owned by two chain-smoking 
sisters.
I enjoy reading People magazine; i.e., the 
New Yorker of tabloids.
My best recipe I make at home is fried 
rice.

WE’D LIKE  
TO LEARN  
ABOUT YOU! 
Email wabarnews@
wsba.org to request  
a questionnaire.
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T H E  B A R  N U M B E R

BEYOND

Marsha Chien
BAR NUMBER: 47020

LAW SCHOOL: University of 
Pennsylvania Law School

 I am a managing assistant 
attorney general in the Civil Rights 
Division of the Washington Attorney 
General’s Office. I can be reached at 
marsha.chien@atg.wa.gov. 

My fitness routine is non-existent, but used 
to be my bike commute to work.
I worry about my to-do list.
I am happiest when dancing with my kids.
I grew up in Virginia.
Nobody would ever suspect that I once 
worked as a ramp agent, directing airplanes 
into gates, at Dulles International Airport.
I regret that third donut.
An item I will never throw out is leftovers.
My idea of misery is cleaning out the 
fridge.
My first car was a 1997 Honda Accord. In 
the 10 years that I owned it, it was stolen 
three times, but it came back to me every 
time.
You should give this a try: eggs and salsa in 
your oatmeal. It’s delicious, and I’m pretty 
sure it’s good for you.
I have been telling others not to miss 
Pamela Adlon’s Better Things. It’s about the 
highs and lows of raising daughters, and I 
just had my third, so I've been taking notes.

mailto:nwlawyer@wsba.org
mailto:nwlawyer@wsba.org
mailto:marsha.chien@atg.wa.gov
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